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Spokesm an:

Shri L. S. Davar
(T he W itness was called in and he 

took  his sea t).

Mr. Chairman: We have received 
your memorandum which has been 
distributed to all the Members. Do 
you want to add anything to it? You. 
may add now, and them Members will 
ask you questions. I presume you 
represent the Patent and Trade Mark 
Attorneys, Calcutta.

Shri L. S. Davar: Yes, Sir. May it 
please Your Honour, if I may be 
permitted, I would like to give to 
the hon. Members a general idea of 
the development of the patent system 
in this world. That will be the basis 
upon which the patent system has 
been formed not only in other 
countries but also'in India. Then, I 
will deal with the philosophy of the

patent system and then I will deal 
with the points which have been 
raised in the memorandum which I 
have already submitted to the Com
mittee, and then the implications o f 

#the submissions which I have mad# 
on the proposed BiiL *

Regarding the development of the 
patent system, in the middle of the 
16th century, when Englmd was in 
a low stage of industrial development 
in relation to its neighbouring 
countries, it had the desire to indus
trialise itself. To fulfil that desire, 
England imported the craftsmen as 
well as the inventions from other 
countries. As an inducement to the 
importation of the knowledge and the 
know-how of the inventions, they 
gave what they called a certain 
amount of privilege which resulted 
in patents. Jhat formed ultimately 
the basis o f ’ the patent system in 
England, The same thin? happened 
about 200 years afterwards in the 
United States. When the United 
States got its independence in 177^



the know-how and the inventions as 
well as the machinery were all in the 
hands of the British people, and they 
controlled the import of the know
how and the inventions as well as 
the machines to America. The United 
States was faced with a predicament 
as to how.to industrialise itself. At 
that time, George Washington, in his 
Inaugural address "urged the expe
diency to give effectual encourage
ment as well to the introduction of 
new and useful inventions from 
abroad as to the exercise of skill and 
genius at home.” as a result of the 
policy of the first President of the 
United States, the patent system was 
introduced in the United States in 
1790.

Coming to the patterns of the 
other Governments, firstly; the 
USSR, historically, the USSR intro
duced the patent system in 1812 and 
a planned and co-ordinated develop
ment of science and technology has 
therefore made Russia a great indus
trial and technical power. The intro
duction of a system of encouraging 
inventions played a large role in the 
economic and industrial development 
of that country. The patent system 
in Russia is based on public recogni
tion of the personal interest of the 
inventor. When the new regime came 
to power, a new law relating to the 
patents was introduced and although 
It is the general belief among the 
public that there is no patent system 
In Russia, I would like the hon. 
Members to know that in 1964, 9 ^ 0 0  
patents were filed in Russia as 
against about 65,000 in America and 
about 45,000 in England, and a simi
lar number in countries like Germany 
and Japan. Of course, in Russia, 
there are two systems of patents: one 
is the system which we understand 
in the non-communist countries or 
what we understand in this country, 
and the other is the author’s certifi
cate, namely, the Government has 
got the right to use the invention, 
but when the Government uses the 
invention, it pays a certain amount 
of royalty or remuneration to the 
inventor, depending upon the profit

which the organisation of the Govern
ment realises in that particular field, 
although the maximum profit which 
an inventor can get from his inven
tion is limited to 22,000 dollars. The 
other system which Russia has got 
is the normal patent system. For 
example, any person in India carl 
apply for a patent and if Russia res
pects the rights #of the patent in the 
sense that if anybody else from 
another country or even in his own 
country wants to infringe the rights 
of a foreigner in Russia who is the 
patent-holder, then the Government 
will protect that right and prevent 
the importation of machinery or any 
article made according to the pro
cess into Russia and if at all it is 
necessary to import, they will ask 
the importer to pay a certain amount 
of royalty to the patent-holder. Thai 
Is the position in Russia.

«

I have given to the hon. Members, 
the basis of the patent system both 
in the communist countries and the 
non-communist countries. I would 
now like to explain to the hon. Mem
bers what is the philosophy of the 
patent system.

Shri Shervanl: He might give us
the history of development of the 
patent laws in Japan also, before he 
proceeds to the next point.

Shri L. S. Davar: In view of the 
fact that one of the hon. Members 
has raised the point as to the history 
of patent law in Japan, I might say 
that the patent law in Japan is based 
on the system as obtains in any other 
country.

Shri Arjun Arora: When did that 
come into being in Japan?

Shri L. S. Davar: With your per
mission, Mr. Chairman, I might 
answer this question straightway.

Mr. Chairman: The questions will 
follow afterwards; otherwise, there 
will be no end.

Shri L. S. Davar: I might as well 
deal with one point here with regard
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to Japan. Although iv hag been 
considered, and many people hart 
the impression, that Japan is the 
biggest imitator, I may point out that 
that conception might have been 
right perhaps 20 years ago or in the 

.pre-war period, but since the.war, 
period, Japan has improved its 
technology by importing the know
how from other countries and obtain
ing licences from other countries and 
&t present, Japan is the leading
country in the world in respect of 
the number of patents which are 
being granted there. The law is the 
same as in any other country, whe
ther it be the United States of 
America, the United Kingdom or, for 
that matter, India; only certain
details or provisions may slightly
differ, but the principal basis upon 
which patent law is framed in Japan 
is the same as in any other country.

What is the philosophy of the 
patent system? We must appreciate 
that the inventor, the man who 
creates anything new, has the inherent 
right to keep what he invents secret ' 
and work it himself. It depends upon 
what profit he makes— that is imma
terial— but he has the inherent right, 
the natural rigfit to keep it secret to 
himself. Now, if he discloses to the 
public or discloses to the Government 
on behalf of the public, the Govern
ment says, since he has faithfully 
and honestly disclosed what he had 
the inherent right to keep a secret 
they will give him a reward. That 
reward is not in the form of a mono
poly but a reward for the scientific 
achievement or improvement which 
the man concerned has made and 
which he discloses to the Government.

What is the effect of that on the 
economy or what is the social effect 
of that in the country? When a new 
Invention comes out in the country 
it gives a cue to the other people to 
know that here is a field in which 
they can also develop or find out 
alternative products or alternative 
processes. Secondly, supposing a 
man comes to me and says: “I have 
got a wonderful idea; are you pre

pared to invest Rs. 5 lakhs?” Then I 
: will a*k him: “What U that wonder
ful idea?” Naturally, he will say: 
“First promise me that you are going 
to put in the money, otherwise I am 
not going to disclose” . But, if he has 
a patent her can openly go to any 
prospective investor and say that he 
has such and such an idea, he has 
the patent which covers that idea, 
he has the protection and then ask 
him whether he is prepared to invest 
the money in it or not. Therefore, 
it can induce the prospective investor 
to invest money in developing that 
•particular invention. That is another 
advantage, that development of 
industry can take place by virtue of 
the patent system.

Now, the other philosophy is that 
once an idea becomes common to 
the public after 17 years or 15 years 
of protection—whatever the term 
is— when the term, of patent expires 
everyone is entitled to use it. That 
is another advantage to the public, 
namely, that the disclosure of the 
invention results in the prospect of 
people investing money in that indus
try and making the invention free 
to the public after the term of patent 
expires and thus giving inspiration 
to others to make inventions in the 
same field

This is the philosophy of the patent 
system and the whole philosophy, 
therefore, turns round on this point, 
namely, that the industrial develop
ment in the country should take 
pl&ce. That is the whole idea behind 
it. Therefore, the object of our 
patent law should be that industry in 
our country should develop.

Now, in many countries, not only 
in India, there is a general feeling 
that this sort of monopoly is being 
abused. How is that being abusecj? 
It is abused in this way that a foreig
ner has got patent in this country, 
he does not work that invention, he 
has the monopoly in that particular 
product or particular process, he is 
the only person who can export from 
his country into our country, hit
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Industry is developing while we are 
merely importers of that machinery. 
That* is what they cail the abuse of 
the patent system.

Therefore, in *1961, in the General 
Assembly of the United Nations this 
question was raised by Bolivia and 
the General Assembly of the United 
Nations requested the Secretary 
General to go into the question as to 
how the patent system is being abus
ed by developed countries in develop
ing countries and, also, what role do 
patents play in the industrial develop
ment of developing countries. In
1964, the Secretary General, after 
making enquiries from 55 different 
countries, prepared a report. I will 
give to the hon. Members just a gist 
of the report— this is the publication 
b y  the United Nations on the role of 
patents in the transfer of technology 
to developing countries—which was 
published. ‘

Several hon. Members: We have
not got that report. It is not avail
able in the library also.

Mr. Chairman: I have also not 
received it. The Ministry will try to 
supply more copie*.

Shri L. S. Davar: I have, for the 
convenience of hon. Members, pre
pared a gist of the report published 
in a public document published by 
the United Nations and which is 
available from the United Nations at 
a cost of $1*5. The resolution is this:

“That on the 19th December,
1961, the General Assembly of the
United Nations in its resolution
1J13 stated . . . .”

Mr. Chairman: You need not read 
that. . The resolution has been cir
culated to hon. Members.

Shrf L. S. Davar: I will now give 
hon. ^em bers a £ist of the replies*

from the various countries. Aus
tralia said:

‘‘The patent system has fulfilled 
its function of industrial pro
gress/'

France said:

"60 per cent of patents are from 
foreigners.

The country pays 300 million new- 
Francs, that is, equal to 300 million- 
rupees, in payment of know-how and 
the transfer of technology is facili
tated by the Patent System which 
gives assurance of protection to the 
owners of know-how.

Israel: The utilisation of foreign 
inventions by domestic enterprises 
will be rendered impossible in the 
absence of Patent protection.

Italy: The country is primarily m 
recipient of foreign inventions access 
to which is helped by Patent Sys
tem.

Japan: Introduction of new foreign 
technology has contributed greatly to 
the development of industries and 
the right of Patents of foreigners is 
protected.”

I may pause here and submit to 
the hon. Members that during the 
period of 1958 to 1962, Japan paid, 
in 1958, 40 million dollars in the form  
of royalty of patents and 2 million 
dollars for the know-how; in 1959, 
paid 51 million dollars in royalty and 
4 million dollars on the know-how; 
in 1960, it paid 80 million dollars in 
royalty and 7 million dollars for the 
know-how; in 1961,* Japan paid M  
million dollars in royalty and 11 mil
lion dollars on the know-how and in
1962, it paid 103 million dollars in 
royalty and 10 million dollars on the 
know-how. These amounts were 
paid as royalty for patents and the 
know-how respectively notwithstand
ing the fact that payment of foreign 
exchange is controlled in the same 
manner in Japan as it is in India.

Dr. M. M. S. Siddhn: You shouldt
have also read the Indian Govern-
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ment’s opinion on ix. You are only 
giving the views of other countries.

Sh?i Sham Lai Saraf: The Govern
ment of India has said that the pre
sent patent law is functioning well.

Shri L. S. Davar: I submit the
view of the Government of India 
should be known to hon. Members. I 
am giving the views of other 
countries. These are the views ex-

• pressed by various countries which
I have taken as extracts from the 
United Nations* publication . for the 
convenience of the hon. Members 
here, f  quote further the views of 
other countries:

uMexico: Equality before the law 
of national and foreign inventors 
facilitates availability of foreign 
know-how.

Holland: Due to Patent System, 
foreign patentees are prepared to 
give licences and know-how for new 
inventions. ,

New Zealand: The Government has 
come to realise that it should not 
expect to be a recipient of inventive 
skill from abroad without payment of 
royalties towards cost of research 
and rewarding inventors.

Switzerland: To encourage the
supply of inventions and know-how to 
developing countries, measures are 
taken to see that effective protection is 
given to patents.”

In the United Kingdom, more than 
half the patents applications come 
from abroad. From early days, the 
British law recognises the advantages 
to the economy in exploiting of the 
new inventions in the country.

Shr| R, Ramanathan Chettiar: In
Switzerland, there is no patent law, 
I suppose.

Shri L. S. Davar: They have a
patent law. We have obtained patents 
ip Switzerland on behalf of Indian 
parties.

Then, this is what did Czechodo* 
vakia say: {

‘There is an increase in the 
number of foreign patents appli
cations in our country. Majority 
of agreements are based on undis
closed know-how and experience. 
Aungary: The use of inventions 

and know-how has been secured on 
the basis of agreements with foreign 
patent-holders.”

Now, the Secretary-General’s Report 
further included the following con
clusions:

“There is an extensive range 
of national legislation directed 
against practices that are consi
dered abusive of the national 
patent system, such as, non-use 
of patents, restrictive practices 
end excessive royalties.”

Provision for compulsory licensing 
exists in many countries. Here, I 
might tell the hon. Members that in 
order to overcome the abuses of the 
patents system, many countries, prac
tically a l  countries, excepting Unit
ed States and Russia, have a system 
of compulsory licensing, that is, if 
the invention is not being worked in 
the country and if anyone from with
in the country is anxious to work the 
invention, then4 he makes an appli
cation to the Controller and after due 
consideration, if the party is found 
to be suitable, the Controller can 
grant a licence.

Now, the experience of many 
countries has been that this compul
sory licensing system has not been 
found to be very practicable. For 
example, I would give the figures for 
five years in different countries. In 
United Kingdom, only 7 applications 
were filed in five years; in Canada, 
only 5 applications were filed; in 
Denmark— 7 applications; in Philip
pines— 8 applications; in Ireland— 1 
application; in India— 4 applications; 
Israel— 3 applications; . Japan—nil; 
New Zealand— nil; Switzerland— nil; 
Holland— nil; Germany— nil. In 
Norway, in 27 years, 3 applications 
were filed, but all those applications 
were not from nationals of the 
country but from foreigners asking for 
licences to work within the country.
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There is a very pertinent question 

as to* why, in spite of the fact that 
licensing system is there and it has 
failed, this system is still on the 
statute book. It has been well recog
nised throughout the world— that has 
also been confirmed in the Report of 
the United Nations after consulting 
several countries— that what is more 
important is the know-how. It is 
not patent alone that matters. Patent 
merely acts as a vehicle. I will show 
you what a patent document is. (A  
copy of the patent document was 
then circulated by Shri L. S. Davar 
for the perusal of the hon. members.) 
The patent document merely gives a 
general idea of the invention. Let me 
put it this way. If somebody gives 
me a sketch of this instrument (the 
microphone; and asks me to manu
facture this, I will hsve to find out 
as to what metal I should use, what 
shou'd be height of this and what 
should be the weight. Thus, in the 
manufacture of every article, what
ever it may be, there is a technical 
know-how involved and, therefore, 
patents by themselves are useless 
without the technical know-how ex
cept in some cases where the patent 
Is of a very minor nature. For exam
ple, I remember, in 1934, there was 
a patent for a clamp. The clamp was 
of a simple nature made of hoop iron, 
one end turned this way and the 
other like this (the witness explained 
this by demonstration with a piece of 
paper). It was fixed at the end of a 
railway sleeper in ordar to prevent 
vertical dracks. Mil1 ions of these 
were ordered from England. One of 
the Indian parties realised in 1934, 
When we had the provision that a 
patent could be revoked if it was not 
worked in the country, “why can’t I 
manufacture this.” So we approached 
that party, “if you do not give the 
licence to us, we are going to make 
an application for compulsory licens
ing or revocation of your patent”. 
This used to come from England. In 
those days, when steel was very cheap 
it was imported at 4 annas and they 
would supply to the Railways at 8 
•anas, while the Indian party could

manufacture at a cost of 2 pice. The-
man, in view of the provisions in the 
Act, readily agreed. The result was 
that importation of this thing from 
England was completely stopped and 
all the clamps since 1934 even today 
are being manufactured in this coun
try. Those are exceptional cases. 
But when we come to the complex 
type of inventions with which we 
are now*faced, for instance, in the 
petro-chemical field or jn the 
machinery of a complicated nature, 
there we essentially want the know
how. From whom do we want the 
know-how? We want it from the man 
who has developed the know-how, 
who has worked it from the very 
beginning. Therefore, patent merely 
acts as a vehicle. It is a legal docu
ment, one which can establish a rela
tionship between the man who has 
the know-how and the man who 
wants to establish the manufacture 
of that particular article according to 
the patent. This view has been 
established not only in this country 
but in every country of the world. 
How has Japan in dustrial advanced 
in the post-war period? It is because 
they have obtained the know-how and 
now you will see that, in countries 
like Germany or America which are 
highly industrialised, Japanese goods 
are being openly offered. These pro-* 
visions of compulsory licensing or 
revocation are there, but where the 
technology is of a very advanced 
nature, there the know-how is very 
important.

I might give to the hon. Members 
another picture of this. What hap
pened during the Second World War?
In 1940 when England was invaded 
•by Germany and many of the neigh
bouring countries had fallen, there 
was a great need for England to have 
aircraft as well as to make the radar 
and oth«r weapons for defence. Eng
land could not do it firstly because of 
the restricted capacity of manufacture 
it had and secondly because it was 
always in the danger of being bom
barded. What did England do? It 
went to America. The Tizard Com-
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million was appointed. He went to 
America and asked the Americans, 
“will you manufacture these things 
for us? Here are the patents; you 
manufacture the Rolls Royce engines 
according to these patents, radar 
according to these patents and other 
weapons for war according to these 
patents”. The Americans said, “we 
cannot do it without the know-how” . 
What happened on the other sfde? The 
English people who had the know-how 
refused to give the know-how. They 
said, “what will happen after the war? 
When the war is over, America will 
come in competition with us. We do 
not want to give the know-how not
withstanding the fact that the war is 
on.” *The patent is not so important 
as the know-how in the modern com
plex type of science. However, the 
Government prevailed upon them to 
give the know-how. The Rolls Royce 
people, for example, took an assurance 
from the Government that all engines 
manufactured under the know-how 
of the English people would be 
given back to England and not 
sold in the open market nor used ' 
in the open market. In addition to 
that, when America started manufac
turing war weapons as well as the 
Rolls Royce engines, -naturally they 
also had' to develop a certain new 
technique during the course of manu
facture. Then there was an agreement 
between the Government of the 
United States and the Government of 
the United Kingdom, which is known 
as the P.I.A., i.e., the Patents Inter
change Agreement, i.e., the Patents of 
one country will be given to another 
country and free use will be made by 
either of them. The same arrangement 
now exists between the countries 
which have a Mutual Defence^ Pact.
In the Mutual Pact, one of the clauses 
is that an invention which has been 
made by a member country can be 
fcreely used by another country which 
is a member of the Mutual Defence 
Pact and that is, of course, England 
and many of the European countries.

This is how the patents have been 
playing an important role in the • 
transfer of technology or in the deve

lopment of science, not only during 
peace but also during the period when 
the war is on. The efforts of the 
United Nations are still continuing to 
find out ways and means as to how 
the laws of developing countries 
should be formulated in order that 
transfer of technology takes place 
effectively from the developed to the 
developing countries. I am only deal
ing with transfer of technology from 
the developed to the developing coun
tries because, in so far as the deve
lopment of technology in our own 
country is concerned, of course, that 
is the business of our Government or 
the business of our industrialists.

BIRPI is an inter-governmental or
ganisation in Geneva which looks after 
the patent system of various countries 
and it is organizing, in the second 
week of February an Asian Seminar 
in Colombo in order to consider again 
what should be the laws of lhe deve
loping countries in relation to patents. 
I had* the privilege of being invited to 
Washington to become a co-Chairman 
on world peace through law conference 
on the Industrial Property Committee 
and I was specially asked to deal with 
the subject of transfer of technology 
from the developed to the developing 
countries and the role of patents in 
that technology. The U.S. State 
Department particularly mentioned 
that India is not to be considered as 
an under-developed country and, 
therefore, my subject had to be as to 
how, after we have received the techno
logy from other countries, we have 
developed our own technology and 
how can we transfer our technology 
to under-developed countries. There
fore, it is not that we are only going 
to be the recipient of technology 
from other countries, but we have to 
give technplogy to other countries 
which are much lesd developed than 
we are. There is going to be an inter
national conference in Tokyo in April 
to consider the law which should be 
applicable to developing countries 
particularly in relation to the transfer 
of technology. This is what has hap
pened throughout the world and what 
is the intention «rf the developed coun
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tries, how they want oUr laws to be 
framed so that transfer of technology
is encourage^' to the developing coun
tries, Let us not think that we can 
get 'technology from any country. I 
have been told in many countries: 
Look, probably you can get technology 
from East European countries or from 
Russia for which you don’t have to 
pey. I would like to give the position 
obtaining in the Soviet Union. During 
the Hanover Fair in 1965 Soviet Union 
offered 700 patents and technical pro
cesses for use by western countries 
(Interruption). Authorship as well as 
patents are there. Rights only vest 
with the government. For patents 
the right vepts with the inventor and 
nobody else. Now, the Russian Gov
ernment is setting up an office in 
West Germany in order to licence the 
patents which they have taken out in 
other countries. Offices are being 
opened in France, Italy and U.K. 
During the international conference 
held in Geneva in March 1965 Russian 
delegation manifested their interest in 
cooperation with western patent offi
ces in order to remova misinterpreta
tion about the practical procedures 
and to contribute to a better mutual 
understanding between the western 
countries and R/ussia.

The number of patents from Russia 
as well as from East European coun
tries is steadily increasing in this coun
try. They are anxious to give out 
licenses to Indian manufacturers on 
payment of royalty or lumpsum. The 
object of giving of this information to 
hon. Members is this, namely, to show 
what are the activities of the world wide 
organisation and not only the activity 
of the UN but also what other count
ries are also doing in this field because 
they have realised that prosperity in 
their own country cannot be main
tained unless they share that • pros
perity with the countries which have 
the desire to develop themselves. I 
will just take a few more minutes.

Shri R. Ramanathan Chettlar: About 
West Germany please tell us some
thing. What is the position of patents 
In West Germany?

(Shri L. 8 . Davar: It is the same a*
in any other country.

Shri R. Ramanathan Chettiar: How
patent law is operating there?

Shri L. S. Davar: The most severe 
patent law they have for examination 
procedure is in Japan, USA and West 
Germany. The only difference in the 
law in West Germany is that their 
scope of claims is given .a much wider 
interpretation than in other countries. 
Each country is having its own sys
tem.

Shri R. Ramanathan Chettlar: It is
more broadbased.

'Shri L. S. Davar: They go into ihe* 
spirit of the invention. In France 
there are no claims of a patent. Again 
when the suit is filed they come to 
know what an invention is. Each 
country has got its own system.

Shri K. K. Warior: Please tell us
something about your experience with 
the Indian patents. Of course, you 
will take some time before you come 
to that.

Shri L. S. Davar: I will take up
Indian patents. I have been connect-' 
ed in this field for over 35 years. It 
is my interest to see that industrial 
development takes place in the coun
try. Before the independence, before 
our government started the plan 
periods, the number of , Indian inven
tions used to be very small. The 
quality was so poor that it is a 
shameful thing to look at those inven
tions. The invention may relate to a 
hooka or a chuhla or some such arti
cle, no invention' of any high merit 
was made toy the Indian inventor. I 
am talking in general teims. No 
great invention was coming out of .the 
country before Independence except in 
case of some companies like Tatas or 
Associated Cement Companies who 
have their own research departments.

How the patent system induces peo
ple to make inventions? Let me give 
one illustration. In 1933 a British 
company, Dorman Long applied for



^patents for the manufacture of steel 
which had ta be used in Howrah 
bridge. That composition was cover* 
ed by a patent to Kendell Palmer who 
were consulting engineers to Govern
ment of India at that time. They said 
the steel required will be high tensile 
steel and this is the only steel to be 
used. We were faced with a problem 
like this. We said: Look here, we 
have a big work like the Tata Iron 
and Steel company and if these people 
are going to get a patent then we will 
not be able to supply an ounce 
of steel for the manufacture of 
the Howrah bridge which was at 
that time going to be the longest 
bridge in India. We opposed that 
patent—Jiot only opposed that patent, 
but also Tatas started developing their 
own high-tensile steel. Before we 
were successful in throwing out that 
patent, we had developed our own 
high tensile steel which had better 
properties— at least as good properties 
as the steel developed by the British 
company. If Dorman Long had not 
come into the picture, Tatas would 

~ have gone on with the old type of 
steel and would not have thought 
about that. Since then they have 
been developing various' processes in 
order to manufacture better quality 
of steel in a cheaper way.

After the war, things have improved 
in this country. Who can make in
ventions? It can be either by an 
individual or by collective efforts. The 
days of an individual as an inventor 
ere gone. Technology has advanced 
to such an extent that individuals can
not be regarded as those who can give 
us good inventions. Individuals can 
be divided into two different cate
gories. One is the ordinary indivi
dual an’d the other is an individual 
engaged, for example, in an industry, 
or in the Government. I am glad to 
inform the hon. Members that our 
Government officials for whom I have 
the highest regard have made some 
remarkable inventions which are be
ing considered as good inventions 
throughout the world. I had the 

-privilege of handling the well-known

to

case of Mr. Suri and several other 
Railway officials because we help 
Government in these matters. Their 
inventions are considered to be of 
real practical value. You cannot say 
that patent system has not been res
ponsible for stimulating inventions. 
As soon as we get opportunities and 
as soon as we know that Indian in
ventions can be used within the coun
try, inventions are coming up. Our 
boys are very bright and clever. 
Slowly and slowly as the industries 
develop,, things will come up. It is 
not the fault of the patent system. 
It was the fault of the Government 
When I first went to Calcutta in 1930, 
letters came from all the people say
ing: Get us a good agency. Now
there are no more agency systems. 
Everybody is interested in manufac
turing. If industries develop, if there 
are more free enterprises, if there are 
less restrictions by the Government, 
if regulation Acts a~e removed, if 
more foreign exchange is available, 
if more raw materials become avail
able and if more industries develop, 
there will be more competitions and 
more patents and more genius will 
develop. This is automatic.

Dr. M. S. Siddhu: Wait for the
Dooms Day!

Shri L. S. Davar: Let us not.

The other is invention by collective 
efforts. The example is CSIR. The 
number of patents from the CSIR 
has increased considerably. They are 
being exploited. How can we say that 
the patent system has not performed 
its function? It is a complete misno
mer. It is because our country is not 
industrially developed. As the deve

lopment takes place, things will be- 
cpme better. Therefore, the object of 
the patent system should be to see 
that not only are the inventors en
couraged, but also the industry is 
encouraged to take up inventions and 
risk their capital in those inventions

# rather than strangling them. I have 
made some cryp^c remark in my 
memorandum. I Could not help say
ing that if a m*n is foolish enough to 
go to the patent office, the patent office
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puts a string round bis neck to stran
gulate him. If he escapes, he is shot 
in the back. That is the exact feeling 
I have after reading this Bill. I am 
an Indian. I am sorry to say that the 
clauses which have been provided arc 
most impractical, most unworkable 
even in the working of the patent 
office. The first duty of the Govern
ment should have been to see that the 
patent office works properly. What 
do the provisions say? They say that 
a patent will not be granted for seven 
years and eight years. The patent 
office can sit on it as long as it likes.

Shri D. P. Karmarkar: Can you cite 
a single case where the patent officer 
has taken seven or eight years to give 
the patent? *

Shri L. S. Davar: The present Act 
provides that a patent must issue 
within a period of two years or with
in an extended period of 31 months. 
The present proposals do not make 
any provision as to the duration with
in which patent should be granted.. . .

Shri D. P. Karmarkar: Can you
give any instance where it has taken 
*even or eight years?

Shri L. S. Davar: The present Act 
provides that the patent must issue 
within a certain period. Does the Bill 
say that? ,

Shri D. P. Karmarkar: I see, it is 
a prophecy about the Bill.

Shri L. S. Davar: I will say some
thing about the examination system. 
The examination system provides that 
search for novelty should be made on 
a world-wide basis. If that provision 
is implemented, what will happen? 
Although vfe have now got a staff...

Mr. Chairman: You have referred 
to staff in your memorandum and 
6aid that it should be increased ten 
times.

ShTi L. S. Davar: That is a moderate 
estimate. It may be much more.

Mr. Chairman: You need not refer 
tb that. #

Shri L. S. Davar: I think I have
finished what I have to say.

Dr. C. B# Singh: On the first pa^e 
of your memorandum you have stated:

“Further stimulation of inventions
will obviously demand incentive
which can only be achieved by
strong patent protection a n d ....

What do you mean by this expression 
‘strong patent protection’?

Shri L. S. Davar: I would define it 
in this way: Firstly, when you give 
protection to a person, do not give him 
the protection that the Govemnlent 
have the right to take away the right 
which has already been given to him.

Dr, C. B. Singh: How can that be? 
That cannot happen. '

Shri L. S. Davar: That is what the 
Bill says. '

Mr. Chairman: That is only under 
certain conditions which they have 
laid down. ,

Shri L. S. Davar: Under clause 48 
Government have the right to uso it 
at any time it likes.

Mr. Chairman: Yes, for public pur
poses.

Shri L. S. Davar: If it is for security 
purpose, yes, I am for it, but not for 
use by the Government.

Mr. Chairman: You want Govern
ment to pay compensation?

Shrf L. S. Davar: Yes; otherwise,
what will happen?

Mr. Chairman: Every Government
has that right.

Shri L. S. Davar: Yes. But then pay 
compensation to the inventor.

Mr. Chairman: That we can under
stand.

Dr. C. B. Singh: The second point is 
about recognition of the inherent right 
of the inventors. According to you, 
how long this inherent right is 
to go on or will there *be a fixed 
period? .
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Shri L. S. Davar: The period in 
various countries varies from 15 to 17 
years or even 20 years. For example, 
in Australia, it is 16 years; in Austria 
it is 18 years; in Belgium it is 20 
years. It takes about 2, 3 years j be
fore you get a patent. Then, you go 
to the man who looks into the possibi
lity of exploiting it. He takes time 
in developing it; he is not. going to' 
work it out straightway. He takes 
time in marketing it. What is the 
inventor going to get all this time? 
Take, for example, the chemical field. 
The well-known ’medicine Thialami- 
dine took 7 years before it came into 
the market

Dr. M. M. S. Siddhu: Do you know 
that many more drugs like Chlorte- 
tracycline came into the market with
in one year? •

Shri L. S. Davar: I am giving one 
example.

Dr. M. M. S. Siddhu: That is an ex
ception. *

Shri L. 8. Davar: There are mecha
nical, electrical, electronic and hund
red othe* types of inventions. In 
order to give a practical shape to a 
specification, it will take two, three 
years. Then the prototype which is 
made has to be tried and then put to 
commercial use- and then exploitation. 
It will take 5, 7 years for the inven
tion to come in the market.

Dr, C. B. Singh: The main complaint 
pvo->ut the life saving drugs is, after 
.being given the patent, it becomes 
ve.y costly;'it is not within the reach 
of common man. What steps are to 
be ta’.ccn to bring the price down?

Shri L. 8. Davar: That again, in
my humble submission, is a misnomer. 
During the last three years no drug 
patent has been granted. Has the price 
of any drugs come down?

Dr. 0 . B. Singh: The prices of
some have come down.

Shri L..S. Davar: On the other hand 
I will agree with you on this point

Another Conference in the month of  
October was held in Washington, 
which I attended. Then, I raised this 
very question which the honourable 
Member has raised now, when the 
Vice-President of an established firm 
was giving evidence. I said, ‘my Gov
ernment has raised this question; what 
answer can you give to that?’ He 
evaded the answer before 1500 people 
present and he could not give a satis
factory answer. I said, -if you can 
sell this product for Rs. 5,000 a kilo, 
have you gone and proved to the peo
ple who make the complaint that it 
costs you Rs. 4,000 a kilo and that 
your demand is not much. He replied, 
‘I am not here to answer your ques
tions* as to what is my cost price. This 
complaint is not only restricted to 
India; this is there all the world over. 
I have studied this problem. The peo
ple spend millions of rupees on re
search work on certain products which 
later prove a complete failure. They 
must recover their loss in some other 
items where they succeed. The price 
of sugar is high; the price of wheat 
is very high; the price of all other 
consumer goods is high. Why pick up 
only the poor medicine?

Dr. C. B. Singh: This is a very old 
argument that they spend so much 
money on research and sometimes 
they fail and they want to make up 
this loss elsewhere. I would like you 
to give some way out by which this 
can Tbe minimised. Something has got 
to be done in this direction.

Shri L. S. Davar: Of course I will 
be giving you the commercial point. 
At the last meeting of the International 
Chamber o? pommeroe which took 
place here, the suggestion which I had 
given to the pharmaceutical manufac
turers was this. I told them, ‘out of 
every product that you sell for Rs. 
100, 20 per cent or 25 per cent goes to 
the retailer and the wholesaler; 20 per 
cent goes on advertisement; out of 50 
per cent pterhaps 10 per’ cent or 20 
per cent is your cost and the rest is 
your profit. I asked them, ‘why don’t 
you give all your products, whether 
covered by patents or not covered by
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patents, to the Government for its 
.hospital* under the generic names?

This is what happened in America. 
Qne store suddenly said that they will 
reduce the price of drugs to 25 per 
cent. He sold all the drugs under the 
generic name and not under the trade 
mark of a particular manufacturer; 
the prices came down. I told the drug 
manufacturers here also to adopt 
this policy. Don’t give the profit to 
the retailer or to the wholesaler nor 
you spend any money on advertise
ment. I don’t know whether they 
would do that.

Shri Dinen Bhattacharya: The Gov
ernment is not the purchaser always.

Dr. 0 . B. Sinffh: Mr. Chairman'. I 
would like you to consider whether 
this question of selling under generic 
names can somehow be brought in the 
Bill itself, so that the prices can be 
brought down.

Shri Sham Lai Saraf: Mr. Chairman. 
I would request you to call one mem
ber that side and another member 
from this side so that all of us get 
a chance to put our questions.

Shri* HimmaUinhJi: You suggest
that the period of licence should be 
such that the cost can be recovered. 
Under Clause 53, in one case it is 14 
years and in another 10 years. Do 
you think that is less?

Shri L. S. Davar: Very much less.

Shri Himmatsinhji: In almost all 
the countries generally the period al
lowed is 12 to 14 years.

Shri L. S. Davar: I have got a list 
before me. If the honourable Mem
ber wants to see it, I will pass it on.

Shri Bibhnti Mishra: The witness 
has made a long statement lasting 

.more than one hour. He has spoken 
about all other countries of the world. 
India is also considered as a develop
ed country now . He stated that the 
UK, has made so much money by sell

ing patents to France and vi*e verm 
I want to know how much we have 
earned as foreign exchange by selling 
our patents to other countries. Dur
ing all these ydars we must also have 
developed some patents.

Shri L. S. Davar: Other countries.. .

Shri Blbhuti Mishra: I want to know 
in terms of money how many patents 
we have sold to other countries.

Mr. Chairman: Hojp many patents 
we have sold to other countries and 
how much foreign exchange .we have 
earned in that process?

Shjri Bibhnti Mishra: When the wit
ness knows so much about other coun
tries, he must know something about 
our country also.

Shri L. S. Davar: I have already 
made my submission that spnce inde
pendence and since the Plan period, 
the quality of inventions and the 
number of inventions from within the 
country is increasing.

Mr. Chairman: He wants to know as 
to how many patents we have sold 
and how mu£h foreign exchange we 
have earned as a result? If you have 
got the information then say so.

Shri L. S. Davar: I have no infor
mation on this except for a few 
patents of the railways which are 
being arranged to be exploited in 
other countries of the world.

Mr. Chairman: What is the foreign 
exchange that we have earned?

Slhri L. S. Davar: I won't be able to 
give an answer to this.

Shri D. P. Karmarkar: You spoke
about the international conferences. 
In that connection I want to put one 
question. Are you .aware of the fact 
that in thj international conferences 
ever since 1947 till 1965, there is a 
conflict between the developing and 
developed countries?
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Bhrl L. 8. Davar: We are aware of 
this.

Shri D. P. Karmarkar: Do you agree 
that what is being done is the best lor 
our country?

Shri L. S. Davar: Yes, Sir.

Shri D. P. Karmarkar: The third 
question is this: Do you or do you 
not agree with the reasoning that 
under compulsory licensing, where a 
patentee i$ not having the capacity 
to produce and where he has not 
enough capital and know-how, when 
he applies for a licence, it is only after 
the Controller has satisfied himself 
that this can be issued?

Shri L. S. Davar: I think this needs 
explanation. I suppose I am not 
under cross examination to say 'Yes' 
or ‘No’.

Shri D. P. Karmarkar: It is not a
cross examination. I am a lawyer. I 
cannot cross examine a lawyer. But, 
what I want to know from you is this. 
There is a provision in the B*ll simi
lar to that for in the^most industrially 
advanced countries "that when the 
patent has not been put to the best 
advantage within a period of time, 
then it is open to any applicant who 
is fully comptent to produce that stuff 
from the point of view of know-how, 
capital and everything else to have a 
compulsory licence under such cir
cumstances. Would you or would you 
not agree with this?

Shri L. S. Davar: I agree that the
compulsory licences are good. In 
fact that will act as a threat to the 
other persons to come and give us the 
know-how. If we have provisions 
without having a compulsory licence, 
perhaps the Government might say 
that we shall take away the patent 
and wo are going to make use of it.

Shri D. P. Karmarkar: The provi
sion is there that the Controller should 
satisfy himself before issuing a com
pulsory licence. CVherwise this ques
tion would not arise.

Shri E.~S. Davar*: I know that provi
sion is already there in our Act.

Shri D. P. Karmarkar: Are you
aware that in most countries including 
England, there is a system of issuing 
of compulsory licence? Are you 
aware of the practice there to make 
arrangements with other licensees 
when a patentee is otherwise too idle 
to make the best advantage of his 
patent? Do you agree with that prac
tice?

You know that the* number of ap
plicants for compulsory licensing is 
very few. This provision for a com
pulsory licence is good where a 
patentee has not exercissd the best care 
to make use of his patent to bring his 
product into commercial use and 
things of that sort and where the ap
plicant is competent to produce this 
patent. In those circumstances the 
existence of this provision by itself 
automatically induces him to manu
facture this product. Otherwise he 
would remain idle. Are you agreeing 
with this?

Shri L. S. Davar: I agree to this
extent that compulsory li.ensing if 
necessary.

Mr. Chairnianfln spite of a few ap
plicants is there any country which 
has thought fit to revoke that provi
sion? Do you agree with this pro
vision?

Shri L. S. Davar: I agree with this 
because the compulsory licensing may 
be useful in one invention but it may 
not be useful in another invention. As 
I have explained just now to the hoa 
Members, for an invention of some 
nature, compulsory licensing is very 
necessary.

Shri D. P. Karmarkar: I hope you 
will agree that in order to speed up 
the applications recording of patents 
registered should be kept uptodate?

Shri L. S. Davar: It is very necessary 
and I agree with this. The hon. Mem-
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bors might be knowing that during 
the last four years or so, inspite of 
best efforts made, because of the 
shortage of staff, with the increase in 
the number of applications, indexing 
of the patents during tha last four 
years has not been done. If I want 
to set up an industry, and wait to see 
what patent has been granted. I 
do not know as to why it has not been 
done.

Shri D. P. Karmarkar: We appre
ciate that.

6hri K. K. Warior: From what you 
say, I see that whereas the develop
ing countries including India do not 
get the advantage whereas the deve
lop -d countries take advantage of the 
Patent Law. Is that correct? You 
have inferred like that and that con
troversy is unsettled.

Shri L. S, Davar: That is the bone 
of contention that out of the Patent 
Laws, it is the developed countries 
which tfcke advantage of that. For 
that reason, the laws relating to com
pulsory licences are introduced in the 
various countries. But how far it is 
true there are no statistics to prove. 
Nobody has yet been able to say defi
nitely as to how much more relative 
advantage the developed countries 
have derived as compared to the 
developing countries by the Patent 
Laws.

Shri K. K. Warior: Our country has 
given patents to some of the foreign 
manufacturers where the manufactur
ing is not actually taking place here. 
How far have we stood in advantage 
or disadvantage in regard to that ac
cording to your knowledge?

Shri L. S. Davar: According to my 
knowledge, I would say the law 
should be so made that it should be 
conducive to the foreign patent-hoider 
to come and work the invention with
in the country.

Shri K. K. Warior: Do you agree 
that the patent right should not be 
fciven to any foreigner if he does not

intend to have the manufacturing also- 
here?

Shri L. 8 . Davar: Whether you give 
the right to a foreigner or not, that 
point I might make it clear. In 
India there are only 5000-6000 patents 
granted at present every year. In 
other countrios probably a million 
patents are being granted. We are 
free to use them. But can we use 
them? Have we used them? There 
were 3 million patents granted 'till 
1961 in the USA while India had only 
one .lakh patents and 2.9 million 
patents were available to us for use. 
Did wo use them? Can we use fhem? 
No. It is the know-how which is im
portant. As I have said, tender a 
small amount for the transfer and 
have the know-how. I can buy any 
patent copy for 2 shillings from 
Englaad and use it hefe. Nobodv can 
stop it. The value of the patent ap
plies only to this country. Any 
patent granted anywhere in the world 
I am entitled to uge so long as it is 
not patented here.

Shri K. K. Warior: Why should the 
foreigners come up for patents lere as 
long as they are not prepared t? givd 
the know-how as well?

Shri L. S. Davar: It is for us to pay
for the know-how. If the la*vs are 
stable; if we can give them the induce
ment to bring the know-how, then, o f  
course, they will bring the pate tit and 
the know-how. And the man who in
vests money in this country will know 
by virtue of the patent that he has 
got a certain amount of protection 
for his investment in that particular 
industry.

Therefore, patents are very import
ant for a psychological effect on the 
man who has the know-how, and the 
man who i3 paying in the money from 
this country. If somebody comes to 
me and says: “Look Mr. Davar: Can 
you put ii  Rs 5 million in this in
dustry? I will say: ‘All right. I will 
start my inlustry. Tomorrow anjther 
person comes and takes away my



-workmen and sets up another Indus
try of a similar nature. What pro
tection have I got?’."  Therefore, 
Patents Act has a protection for the 
man who invests money in that parti
cular industry. That is the advant
age of the patent system.

Shri K. K. Warior: Is it not also a 
fact that the larger interests of the 
community should be looked into 
when protection is given to individual 
concerns or manufacturers? In that 
^ase, what is the amount of protec
tion? How that quantum of protec
tion is determined? What are the 

•criteria for that? Suppose the market 
is a very limited one, then there is 
necessity for more protection. Sup
pose the market is unlimited as in 
India. Then why should that amount 
of protection be given to manufac
turers* work where they have scope 
for abnormal profit?

Shri L. S. Davar: The remedy is 
compulsory licensing system. I find 
the compulsory licensing system pro- • 
vides that even when somebpdy is 
working the invention, another person 
can ask for licence for the same in
vention within the country provided 
he is prepared fo pay royalty for it.

Shri A . R. Shervani: The basic idea 
behind the Patent law in various 
countries was to import the inventions 
ifor exploitation within the country. 
If that is so, w h y  should at all a 
patentee be granted the exclusive right 
to import a product at the cost of 
manufacture in India. According to 
the present law you just patent a 
product for setting up a plant here, 
but do not manufacture it within the 
country.

Shri L. S. Davar: That is not the only 
advantage of the Patent Law. There 
are other advantages with it, ramcly, 
if tjiere is «an invention within the 
country, supposing that thing is im
ported and is covered by* a patent, 
then I would be induce \ t > manufac
ture it or invent a better type of 
thm'T Ti>e th^ case* of Penicillin. 
Here is a commodity coming into the

market. I will invent a better 
penicillin.

Shri M. R. Sfttervanl: With the tech
nical know-how 'you cannot produce 
it if you patent a process here and a 
product. Then you just do not start 
manufacturing it here; you only im
port. In that case, why should that 
protection be there?

Sfrri L* S. Davar: Again when 1 said 
that it depends upon the nature of the
invention, if it is of a complex nature 
you cannot help it. Nobody can deny 
that if a man possesses a particular 
technical knowledge even in this 
country, you cannot force him to give 
it to you—whether he Is a foreigner or 
a citizen of the country. Supposing 
you take away his patent, how are 
you going to benefit?

Shri M. R. Shervanl: My point is: 
that patent should be there, out that 
patentee should not be given the ex
clusive right to import the product. 
Let him put up a manufacturing plant 
within the country. .

Shri L. S. Davar: The other thing 
as I said: what are the advantages of 
the patent system. There is also an 
international basis upon which you 
have to go. To-day you do not give 
the rights to another country. To
morrow they will not give thoir rights 
to you.

Shri M. R. Shervani: That tomorrow 
is 50 years hence.

Shri L, S. Davar: It is not 50 years
hence.

Shri M. R. Shervani: My second 
question is: we have said that coila- 
borat.on and t-chnical know-how is 
more important than the patent pro
cess. There are many patents all 
over the world. But you are not able 
to accept that technical know-how is 
not patentable. Therefore, we have to 
go for technical know-how, pav royal
ties m v lump sum payment to Ret 
the know-how although th-? particular 
process is not patented. What h^rm



will come to the industrial develop
ment if we do not have any patent 
law. Actually industrial develop
ment depends upon the technical 
know-how.

Shirt Lf. S. Davar: Where is the safety 
to the man who is giving you the 
know-how or the man who is receiving 
the know-how? As I just now ex
plained, what was the position in 
England and America during the war 
period? The know-how was not pro
tected by any patent. The Americans 
could not work the patents. Know
how is important.

Sihri Arjun Arora: So you think it is 
useless. Even if you know what is 
contained in the patent, you annot 
work it and you have to pay for the 
know-how.

Shri M. K. Shervani: The point was 
that technical know-how is not 
patentable and there is no guarantee 
that it will not be misused by some
body else. Technical know-how is 
given on certain payment and royalty. 
This technical l^now-how is protect
ed without being patentable. Why 
cannot the invention also be protected 
because the man who invented is the 
best man to know the thing.

Shri L. S. Davar: This is a two-way 
trade. A  man sitting abroad has a 
patent and the know-how. The man 
sitting here wants the know-how as 
well as the patent. He gets the patent 
to safeguard himself. Would you set up 
an industry, pay a large amount for 
the know-how and see that within 
the matter of one year your know
how is stolen and worked by other 
people?

Shri M. R. Shervani: Has the ex
pansion of a patented industry been 
more during the life of the patent or 
has it been more in the decade follow
ing the life of the patent?

 ̂ Shri L. S. Davar: It generally starts 
in the middle of the life of the patent. 
Science is advancing at such a rapid
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rate that whatever was invented 10 
years ago is useless to-day . . .

Shri M. K. Shervani: You have not 
answered my question. For instance, 
take any drug or any other mecha
nism. After the licence has been 
granted and the thing has been pat
ented, people start putting up facto
ries. My question is whether the ex* 
pansion or production is great after 
the expiry of the patent or during the 
life of the patent.

Shri L. S. Davar: I think this ques
tion is related to various factors like 
the capacity of the man to commer
cialise the thing and manufacture the 
article on a large scale. Patent is 
not the only factory which is respon
sible. In any business whether there 
is patent or no patent, there are seve
ral factors which come into the pic
ture. I think it would be very wrong 
on my part to give an answer that 
only patent is responsible for this 
and nothing else. There are various 
other factors. I shall give a very 
simple example. I remember in 1936 
an elderly gentleman came to us and 
asked for a patent for a tiffin carrier. 
We thought the idea was silly as there 
were hundreds of carriers of this 
type. Buittwe took the patent for
him. Later on they were taken up by 
a gentleman in Poona and we were 
surprised to know, when an applica
tion for expansion was filed, that 
business for Rs. 1.20 crores had been 
done. How was it? I think it was 
entirely due to the efforts of the man 
who commercialised it.

Shri M. R. Shervani: You said that 
this patent business is two-way tra
ffic. Before India can develop 
enough technical know-how and 
scientific knowledge to be able to 
have more inventions, it would be 
one-way traffic and ‘ harmful to the 
country. Even to-day it is one-way 
traffic. Should not our scientists be 
allowed to leam from the experience 
of others, practise it here and take it 
further on as in Japan?

Shri L. S. Davar: Barring two coun
tries in the world— the United States

17
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anid Japan— in an other countries, the 
number of foreign applications is 
more than that of the local ones. 
Therefore, we cannot isolate ourselves 
and make laws for our own conve
nience. We have to move in the 
international field. Why are not 
other countries stopping the grant of 
patents? In England also, 60 per cent 
are foreign patents and in Holland, 
80 per cent.

Shri Sham Lai Saraf: While depos
ing before the Committee, you said 
that some inventions may also be 
kept secret. Should it be made obli
gatory upon the inventor to get re
gistered under the patent law?

Sferi L. 6 . Davar: No, it is not obli
gatory. You can still work it secret- 
fly.

Shri 6bam Lai Saraf: For the com
mon good of the community, if a 
particular person or a unit is in pos
session of an invention which has got 
Something novel in it and can be 
patented, why not make it obligatory 
under law on the person to get it 
registered under the patent Act?

Shri L. S. Dtfvar: I think it is an 
inherent right of a person to disclose 
or not to disclose. There are hun
dreds of medical prescriptions which 
are passed on from one generation to 
another in this country. You can’t 
force them to disclose.

Shri Sham La! Saraf: With the
social objectives of our Constitution 
in view, should it not be made obli
gatory on the individual to get it re
gistered?

Shri L. S. Davar: I would put it 
this way. Instead of making it obli
gatory, which is not practical, it 
would be better if as in other coun
tries, it is popularised more. Sup
posing in London, you ask a taxi man 
to take you to the Patent Office, he 
will immediately take you there; you 
need not tell him that it is in Chan- 
cjery Lane. If you ask any man in 
America where the Patent Office is,

he will say it is in Washington. But 
here I know of a case where a man 
went to America to ask where the 
Patent Office is. It has not been 
popularised in this country.

Shri Dinen Bhattacharya: Is he stn
American citizen?

Shri L. S. Davar: Unfortunately, he 
is very much an Indian.

Shri Sham Lai Saraf: The days of
individual inventors are gone. It is 
only the organised units that can in
vent things. But with your permis
sion, I may mention a particular case 
in this connection. A  few months 
back, an engineer who was drawing 
a handsome sklary, went for a fur
ther course of training in some fore
ign country. On coming back, he in
vented a contrivance which was 
covered under the Patents Act. He 
did not have adequate finance. He 
shared the know-how with a financier 
who invested money on this. Later 
on the person who invested came to 
know of everything about this know
how and squeezed him out of that 
whole concern and the entire benefit 
has been going to the financier. How 
do you protect such inventors who 
make such inventions and which are 
patented under the law?

Shri L. S. Davar: There are two
ways: one is, as I advocated way 
back in 1937 before the Shanmugam 
Chetty Committee, that, as in Eng
land, you should 'be able to buy a 
patent application in any of the post 
offices. The patent system has not 
been popularised in this country. Rer 
garding the second point, about the 
case which you mentioned, the five- 
man world committee, on which I 
happen to. be a member, is discus
sing the question whether the tech
nical know-how should also be pro
tected or not. And if we come to the 
conclusion that it should be protect
ed, of course we can only make re
commendations to the various Gov
ernments.

Shri Sham Lai Saraf: What is your
personal opinion?
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Shri L  S. Davar: Nothing can be 

done. That is why I said the lot of 
the individual inventor is not good.

Shri Sham Lai Saraf: It is accepted
that particularly in the case of under
developed countries unless the know
how is imported from fairly advanc
ed countries, the backward countries 
cannot progress much. Till now, as 
some friends have put it, compara
tively a lesser number of these inven
tions or know-how could be imported 
to this country. What is the reason 
for that, and could you suggest ways 
and means as to how it will be pos
sible to get more— whether it is from 
the Russian bloc or the American . 
bloc or from any other country?

Shri L. S. Davar: It is a vety long 
subject, and if the hon. Member is 
interested I would like to send him 
a copy of the paper that I submitted 
to the World Patents Conference on 
this subject.

Shri Sham Lai Sara!: Sir, the Se
cretariat may note it.

I have one or two more questions.
I am not taking the industrial or the 
research aspect; I want to ask some
thing about the compulsory licence. 
When a person or a group or a unit 
that is less resourceful is in a posi
tion to invent something and get it 
registered and they are able to derive 
some benefit, a person or a unit or an 
organisation which is more influential 
and resourceful and which can com
mand a better organisation can force 
a unit like that under this compul
sory licence. WEat safeguards have 
you got for genuine people, with 
genuine patents, to work up to the 
time they are permitted to work?

Shri L. S. lravar: That is absolutely 
a matter of discretion for the Con
troller. He has fairly wide powers, 
and that is wnat I have suggested, 
that the appeal from the Controller’s 
decision should lie to the High Court 
and we have wie highest regard for 
our judiciary—in order to safeguard 
the interest* of every individual.

(Shri Sham Lai Sanrf: Everybody
has been hearing about corruption in 
certain Government ranks and other
wise also. From experience we have 
seen, the more the discretion and the 
more the discretionary powers you 
give, the more chances for corrup
tion. Are you of the opinion that 
people in the hierarchy of these offi
cers, whether it is the Controller or 
anybody, should be given more dis
cretionary power or less? Do you 
think that is the answer to this?

Shri L  S. Davar: I would tell the 
hon. Member one thing with pride. 
Throughout the world there is no 
patent office, including India, which 
is corrupt. That is one thing.

Shri Sham Lai Saraf: That is not 
my contention.

Shri L. S. Davar: I can 4tand up 
and say, and I want to challenge 
anylbody to deny, that our patent 
office or any patent office anywhere 
in the world is free from corruption.

Shri Sham La! Saraf: I would res
pectfully submit, it- is agreed on all 
hands, a number of committees on this 
have been set up___

Shri K. V. Venkataohalam: He says,
take away the word ‘discretion’.

Shri L. S. Davar: The discretion is 
exercised on certain judicial principles 
and according to the law which has 
been laid down in relation to the grant 
of compulsory licences. Of course, 
every officer has got discretion.

Shri Sham Lai Saraf: In the pre
sent law, on an appeal from the Con

* troller you can g6 to the High Court 
The Bill that is before us intends to 
take away that right of appeal to the 
High Court and leave it to the discre
tion of the Central Government. If 
the status quo fs restored that an 
appeal should go only to the Hitfh 
Court and not to the Central Govern
ment, again, for the reason that it 
would be interference on the part of
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the executive In interpreting our law 
and our Constitution, may I know 
what is your reaction to that?

Shri L. S. Davar: I have already 
made my recommendation that an 
appeal from the decision of the Cont
roller should be to the High Court, 
because, after all, the Central Goverh- 
ment is again an administrative body.

Shri Sham Lai Saraf: My friend
has said that the Controller's organi
sation is not working to the satisfac
tion of the people at the moment, for 
the reason that it has less staff, the 
staff is not enough to deal with the 
work that is coming up before them. 
May I ask him whether he means to 
say that physically they are not able 
to handle all the work that is coming 
up before them, or the working of 
the organisation is such that it cannot 
patisfy or meet with what this law 
demands from them in order to satisfy 
industry and all those covered under 
the Patents law?

Shri L. S. Davar: Physically, for 
the simple reason that the number of 
applications have ^increased. While in 
other countries one examiner is doing 
50 cases in a yeaor, in India an exami
ner is expected to do 200 cases a year. 
And he cannot do justice to the job 
properly.

The second thing is, the other job 
which has to be done, namely index
ing of patents so that industry should 
know what new inventions have come, 
what new ideas have come into the 
market, that job is equally important, 
but they cannot do it, because the 
staff is short.

Shri Sham Lai Saraf: Do you think 
that the time has come when the non 
patentable inventions or novel things 
that may come to light need to be 
codified? Because, we find from 
experience that there is a lot of con
fusion to determine what is a patent 
and what is not. Do you think it 
should be codified, so that you know 
what inventions can come and be sub
ject to patent?

Shri L. S. Davar: I would respect
fully submit, we should say what are 
inventions but we should not say what 
are not inventions.

Shri Sham Lai Saraf: Therefore, 
when you codify, I think that is per
fectly legal, and that should answer 
your feeling as well, the feeling that 
you have expressed just now.

Shri L. S. Davar: But nowhere in 
the world has any court yet been able 
to decide what is an invention and 
what is not.

Shri Sham Lai Saraf: Cannot we 
do a novel thing ourselves?

Shri L. S. Davar: No, we can only 
codify according to our experience. 
Sciences are of such a complex nature 
and the results can be such that you 
cannot codify these things. What you 
may think to be an invention, I may 
not think to be so. We handle the 
cases of Indian people in many coun
tries of the world. The law is the 
same everywhere. The Indian patents 
office grants patent for something, the 
German patents office grants, but 
America refuses, England grants, but 
Japan refuses. They say, in view of 
the art or in view of the combination 
of the art in this patent, in that patent 
or the other, no inventive skill has 
been exercised as to be worthy of 
the grant of a patent. It is purely a 
matter of interpretation, how our office 
interprets and how other countries 
interpret. Therefore it is very very 
difficult to codify. We may codify as 
to what is an invention, but we cannot 
codify what is not an invention.

Dr. L. M. Singhvi: You have cited 
the UN report. I would like to draw 
your attention to what India has to 
say in respect of patents on drugs 
and articles of food. This is from 
the statement made on behalf of 
India:

“It is a fact that the price of the 
same <Jrug varies considerably 
from country to country. The
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question of public interest is 
involved in these oases.”

In this connection, is it a fact that 
India has perhaps the highest scale 
of prices of drugs all over the world?

•Shri L. S. Davar: I beg to differ on 
that point. India does not have <the 
highest price or drugs.

Dr. L. M. Singhvi: Could you kindly 
give statement to substantiate your 
point of view?

* Shri L. S. Davar: I have not got 
any figures off hand to present to hon. 
Members.
■PWfcju. ■T'*”"....

Dr. L. M. Singhvi: You can present 
it to us at a later date.

Shri L. S. Davar: A  statement of 
the relative prices of drugs in varl 
ous countires— I would be please to 
do that.

Dr. L. M. Singhvi: I have here seve
ral .tables which go to show that the 
prices of drugs in India are anywhere 
between two to fhree times those pre
vailing in countries where they are 
manufatcured or in other countries. 
Here I would cite a Senate Report 
which says:

“India which does grant patents 
on drug products provides an 
interesting case example. The 
pri.es in India for broad spectrum 
antibiotics aureomycin and achro
mycin are among the highest in 
the wprld. As a matter of fact, in 
drugs generally, India ranks 
among the highest priced nations 
of the world and gives an inverse 
relationship between per capita 
income and the level of drug 

prices”.

Shri L. S. Davar: There has a lot 
of controversy about drug patents un
fortunately. Firstly, in spite of our 
sending questionnaire to the chemical 
manufacturers' association and to 
various organisations, we have not 
been able to find what is the percen-

Itage of drugs available in the country 
which are covered by patents. Is it 
one per cent or two per cent? Many 
people have the impression that milk 
of magnecia is covered by a patent I 
am sorry to say it is not. W e are 
talking of patents. What is the rela
tionship of patents in regard to the 
prices of drugs. What is the percen
tage of drugs covered by patents? Is 
penicillin covered by a patent? No. 
The patent expired long ago. Why is 
the price high? There are other 
factors. Are we looking into those 
factors? Are we looking into the price 
structure of the manufacturers or the 
profit they are charging? Why give a 
dog a bad name in order to hang it?

Dr. L. M. Singhvi: I would appre
ciate if you can give figures to sub
stantiate your contention, because 
there are figures made available to 
us. For example it has been reported 
to us that vitamin B-6 now manufac* 
tured by Merck-Sambhai in this coun
try is priced at Rs. 800 per kg. where
as the international price is Rs. 200 per 
kg.

Shri L. S. Davar: Is it covered by 
any patent?

Dr. L. M. Singhvi: That is what we 
would like .to know— the part played 
by patents in India in this. Is it only 
a general phenomenon which is irre* 
levant so far as patents are concerned 
or is it because of patents coming into 
play?

Shri L. S. Davar: I would give the 
hon. Member some more information 
which appeared in Fortune two years 
ago only on this question, because this 
controversy is not only in this country; 
it is everywhere, even in America, As 
I have just now submitted, one of the 
proposals which I had made at the 
International Conference in February 
last year was: sell the products under 
a generic name and save the cost to 
government. This problem is there 
even in West Germany. Why are the 
prices of drugs high? I have known 
of the prices of three small tablets 
there—IB marks. Why . so much?
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I would give the hon. Member fur

ther information on the point he has 
raised.

Dr. L. M. Slnghvi: The reply sent on 
behalf of India in >the course of the 
UN study emphasises two factors 
particularly; one was the factor of the 
non-working of foreign patents 
and the other was the factor 
that patents werS worked abroad 
wholly and not in this country, that 
is to say, patents were secured in this 
country merely to protect their export 
markets. What have you to say on 
these two factors?

Shri L. S. Davar: I would not make 
a general statement of this nature, nor 
would I agree with the statement of 
the Government unless statistics are 
produced. There are general causes, 
of what are known as abuses of the 
patent system which are known every
where throughout the world.

Dr. L. M. Slnghvi: Have you made 
any study of any such abuses being 
known in this country?

Shri L. S. Davar: I do not know
any.

Dr. L. M. Slnghvi: Would you say 
that most of the foreign patents which 
are secured in this country are not 
merely for the purpose of protecting 
export markets but also for develop
ing indigenous production. If so, is 
this substantiated by actual exper
ience.

Shri L. S. Davar; I want to give 
impetus to people who want to come 
and manufacture in this country. 
Give them tax relief, give them other 
facilities. They will come here. Why 
is it that in spite of the fact that 
India has been getting about a thou
sand million dollars from the aid* 
India consortium every year, the total 
foreign investment is 60 million dol
lars? Is it the fault of patents? No. 
It is the fault of our system. Have 
we given them certain reliefs? Have 
ve gbmn them certain impetus,

inducement, to come and work in 
this country?

Shri Arjun Arora: You want the
whole economic policy to be changed 
merely because you consider that the 
patent system is not responsible for 
this state of affairs.

Shri L. S. Davar: I am saying that 
patent is not the only factor. I am 
saying the other way. There are 
other factors.

Shri Arjun Arora: Because of the 
patents, they can make money from
India sitting at home.

Dr. L. M. Slnghvi: It would appear 
that you are pitting one generalisation 
against another. I would like to know 
whether you have any specific ex
perience or study made in regard to 
these two factors, namely, utilisation 
of patents in this country and the 
fact that patents are used mainly for 
protecting their own export markets 
rather than for developing them 
indigenously.

Shri L. S. Davar: I would support 
my answer toy one simple example, 
namely this: notifications requesting 
people to take licences for foreign 
patents are periodically issued by us 
in newspapers, and you would be 
surprised that nobody comes forward* 
Hundreds of them appear in the news
papers. Out of a hundred, there may 
be one solitary reply by a postcard 
"Please send me particulars f f  this 
patent’—that is the end of the en
quiry. This is the interest we are 
taking when a foreigner makes a pub
lic announcement, *1 prepared to give 
a licence to you if you want to manu
facture in this country’. Nobody re
plies. Can you say that the foreigner 
is exploiting? No.

Dr. L. M. Slnghvi: Would you say that 
this is on account of the fact that 
economic and technological conditions 
in this country are not sufficiently 
developed?
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S h ri L . S . D avar: No, as soon as 
more and more industrialisation takes 
place, within the country, things will 
be all right. That is my own view. 
If there is lack of industrialisation, 
how have things improved during the 
last ten years? Why are better class 
inventions coming from within the 
country itself? How are we produc
ing more of the type of things which 
we want than the ordinary chula or 
hook or some such things we were 
producing in the prewar period?

Dr. L. M. Singhvi: I would like to 
know whether you would favour the 
system practised in South American 
countries as pointed out by you— 
Argentina, Chile, Columbia, Venezula 
and also Spain, and Belgium, the sys
tem of patent import so that we do not 
grant patents broader than the patents 
available to the inventors in the coun
try in which they are first and origin
ally registered.

Shri L. S. Davar: That is one sys
tem of granting patents, and I would 
recommend that system to our gov
ernment too.

Dr. L. M. Singhvi: Do you think 
Lt has some advantages?

Shri L. S. Davar: Great advantages.

Dr. L. M. Singhvi: What are the 
main advantages?

Shri L. S. Davar: At present, the 
novedty in regard to the patent is 
limited $nly to what is available with
in the country. Therefore, if a man 
in Chile or Argentina has a patent 
or has made an invention which he 
brought out 20 years ago, he can still 
come here and take protection for 17 
years. But if we give him protection 
for the confirmation, he will get only 
protection for the unexpired term in 
his own country. If he took out a 
patent 10 years ago and only six years 
are left, he will get protection in this 
country only for six years. Therefore, 
it is of great advantage of our coun
try.

Dr. L. M. Singhvi: You have sug
gested that a separate enactment 
should be brought forth for providing 
in respect of restrictive conditions and 
no provision should be made in res
pect of restrictive conditions in this 
enactment. What are your reasons far 
making this suggestion?

Shri L. S. Davar: My reasons are
these: the business restrictive prac
tices are not only felated to patents; 
as hon. Members are aware, the report 
of the committee which considered all 
t]ie business restrictive practices, 
covers various subjects on this topics 
and patents can be included in that jM 
a separate enactment. »

Dr. L. M. Singhvi: In another part
of your memorandum, you have said 
that any provision for such restrictive 
conditions would only generate a 
psychological fear and it should be 
avoided altogether.

Shri L. S. Davar: We are now
talking on two different points: one is 
whether it should be there, and the 
other is, whether it should form part 
of this Bill or not. I repeat what I 
have said: it will cause psychological 
fear and it is only in highly industrial
ised countries where they have got 
anti-trust laws, for example, in Ger
many and America and the United 
Kingdom, and not in every country, 
and every country has not got an 
anti-trust law.

Dr. L. M. Singhvi: Would you like a
provision for final appeal to the High 
Court in all instances or a restricted 
right of appeal as provided in the 
present Bill in respect of only certain 
provisions?

Shri L. S. Davar: In all cases, the
right of appeal should lie to the 
High Courts. I will give you a 
very concrete example: at pre
sent, when a patent application is 
opposed, and the Controller gives a 
decision, an appeal lies to the Central 
Government. I want to know one 
case where the Central Government 
has reversed the decision* All that 
the Central Government says is con
tained in just one sterotypsd reply,
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consisting of one line: “The Central 
Government has no reason to change 
the decision of the Controller.” That 
is the way in which the appeals are 
heard. Therefore, I submit that all 
appeals from the decision of the Con
troller should lie to the High Courts. .

Dr. L. ML Singhvi: You have men
tioned, while commenting on several 
clauses of the Bill, that the Bill seeks 
to vest very wide and untrammelled 
powers in the administration. Would 
you suggest any specific means for 
curtailing, regulating or reducing such 
discretionary powers?

Shri L. S. Davar: My submission is, 
if you ask me candidly, there is 
nothing wrong with the present Act, 
except that if there is any particular 
provision which has to be changed 
and some people have to be satisfied, 
modify those provisions. No industry 
wants it and there has been no 
demand from the country, as far as 1 
know, for a wholesale revision of the 
existing Act.

Dr. L. M. Singhvi: Would you say 
that, in spite of the" fact that two 
committees, one being an informal 
committee and another being the 
•committee, headed by Justice 
Ayyangar, who came to the conclu
sion that the present patent law has 
failed to fulfil the functions in the 
interests of the country?

Shri L. S. Davar: For the hon. 
Member's information, I may point 
out that the second committee was 
not a committee; it was a one man’s 
report; evidence from the industry 
must be taken, evidence of the peo
ple who are interested. I would ask 
if Justice Ayyangar ever did it.

Dr. L. M. Singhvi; 1 would like to 
draw your attention to the opening 
portion of the report which says that 
such evidence was taken, that the 
persons whose interests were involved 
were consulted.

Shri L. S. Davar: It is one thing 
to issue a questionnaire and it is 
another thing to take evidence, as the 
Joint Committee of Parliament is 
now taking. When an enquiry com
mittee meets, it is one thing; but 
when a single person makes a recom
mendation, it is entirely different.

Dr. L. M. Singhvi: I would like to 
know whether you are in agreement 
with the report made by BIRPI, the 
international organisation, and with 
the model law which has been 
evolved by that organisation, and 
would you say that this legislation 
will fulfil the needs of our national 
economy or do .you think various 
departures would have to be made 
from the model law evolved by 
BIRPI?

Shri L. S. Davar: Pardon me if I 
say that I have to answer that ques
tion at another conference and so I 
would not like to disclose here as to 
what my reaction to the BIRPI pro
posals is, but if the hon. Members 
want to know it individually, I 
would say it, but I would not like 
to disclose it openly, as to what my 
personal views on it are.

Dr. L. M. Singhvi: For the time 
being your answers are confidential. 
The evidence is confidential until it 
is placed fon the Table of the House 
or is made public. I would not like 
to press you to answer anything like 
that, but it is an important question 
and we are in the course of evidence 
going to consider the relevancy and 
the adequacy of the model laws 
evolved by BIRPI.

Shri L. S. Davar: If this part of 
the evidence is not published, I am 
prepared to answer it.

Dr. L. M. Singhvi: That is for the
Chairman to decide.

Mr. Chairman: The answer to this 
question will not be published; you 
can answer it.
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Bhti L.S.  Davar: **♦.

Dr. L. M. Slnghvi: You have made 
a detailed reference to the examina
tion of patents and you have indicat
ed that the present system of exami
nation in India cannot possibly meet 
the accidents which would be created 
or which are contemplated in the 
present Bill. Would you suggest any 
measures to make our examination 
system more adequate and more effi
cient?

Shri L. S. Davar: Yes, Sir. I have 
made a suggestion that so long as 
we are not highly developed, we 
should stick to the present system of 
examination that is a novelty, in the 
country and no novelty from without 
the country. We should look into 
the literature available within the 
country in respect of any invention 
rather than look for literature 
throughout the world.

Dr. L. M. Slnghvi: Would you sug
gest that we should set up a central 
institute within the country, say, 
a central international institute, as 
has been suggested in some quarters?

Shri L. S. Davar: The Interna
tional Institute is at the Hauge, and 
in view of the fact that there are 
great resources in the western 
countries, they are taking advantage 
of the institute, but I am sure our 
Government would not like to spend 
so much money in foreign exchange 
in going to that institute. If the 
system is maintained as it is,— the 
system of examination as it is in the 
present Act and not in the proposed 
Bill— then the staff of examiners can 
manage to do the work properly it 
the staff is further supplemented by 
a few more officers, rather than go
ing into the wider novelty question 
as has been proposed in the Bill.

Dr. L. M. Slnghvi: Would you sug
gest that the period of 10 years is

highly inadequate or just not quite 
adequate?

Shri L. S. Davar: I would say high
ly inadequate, more so because of 
the present provisions of the Bill 
which does not say how long it will 
take for the patent office to issue a 
patent. It may take them 7 or 8 

'  years.

Dr. L. M. Slnghvi: What in your 
views is a reasonable period?

Shri L. S. Davar: Before 1030, it 
used to be 14 years. Then it was 
increased to 16 years. Before the 
patent is granted and before the 
invention can see the commGrcia’ 
working of it or And a party wh 
can work it, four or five years a 
normally lost out of the term of the 
patent.

Dr. L. M. Slnghvi: What would you 
say if we make the period run from 
the time the patent is granted?

Shri L. S. Davar: I have said 14 
years from the time the patent is 
granted.

Shr| Kashi Ram Gupta: Do you
think the present Act is much better 
than the proposed Bill?

Shri L. S. Davar: In my humble 
opinion, yes.

Shri Kashi Ram Gupta: Do you say
the present Act does not need any 
amendments?

Shri L. S. Davar: It would require 
amendments of a very minor nature.

Shri Kashi Ram Gupta: What are 
they?

Shri L. S. Davar: I think it will be 
a pretty long job to enumerate them 
now.

••♦Omitted at the request of the witness.
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Shri Kashi Ram Gupta: Out of 169

clauses in the Bill, you have sugges
ted amendments only for certain 
clauses; Does it mean the other 
clauses are acceptable to you?

Shri L. S. Davar: In my opinion, 
the law for a developing country 
should be made as simple as possible. % 
Unfortunately I have yet to see a 
masterpiece of obscurity as you find 
in this particular Bill. It has taken 
me 10 readings before I could under
stand what it implies. Either I am 
foolish or my 35 years of experience 
have all gone to waste.

Shri Kashi Ram Gupta: In your 
opinion, the present Act does not need 
any change at present? .

Shri L. S. Davar: Not till we come 
to a certain stage of industrialisation 
should we modify our law.

Shri Kashi Ram Gupta: For what 
period should we wait for the amend
ment?

Shri L. S. Dstfvgur: So long as our 
plan periods go on, we should not 
touch the BilL

Shri Kashi Ram Gupta: That means
for an indefinite period.

Shri L. S. Davar: I think it will 
not go on indefinitely.

Shri Kashi Ram Gupta: Government 
propose to have the plan for the next 
30 or 40 years.

On the one side you say great 
changes are going on and a thing 
which is good now may not be good 
after 10 years. Still you say the patent 
must be not below 10 or 15 years. 
This is a contradiction.

Shri L. S. Davar: There are two 
types of patents, of ? simple nature 
and of a complex nature. The tech
nology is moving very fast as far as

complex nature of inventions are 
concerned. 10 years ago, the speed of 
the aeroplane was 300 miles. Now it 
is 500 miles. In another 5 years it 
may be 1000 miles. But changes are 
not so swift in other fields. We must 
take the overall picture.

Shri Kashi Ram Gupta: Do you
think for simple things, a lesser 
period may be prescribed?

Shri L. S. Davar; it is very difficult 
to confine it like that. Nowhere else 
in the world it has been done. It is 
not practical to do it. 4

Shri Kashi Ram Gupta: You say
the time of individuals is gone and r 
this is the time for collective work
ing. Then why should you insist on 
a period of more than 10 yeaisT

Shri L. S. Davar: These two art
not inter-related. I say the period 
should be more because it takes some
time before that piece of paper takas 
a practical shape.

Shri Kashi Ram Gupta: If a limit Is 
put on the time taken by government 
and if the clause is so amended that 
the time will start from the date on 
which the patent is granted, do you 
think 10 years should be sufficient?

Shri L. S« Davar: In my paper I
have said that we want 16 years, but 
if you want to reduce it to 14 years, * 
give it from the date of granting the 
patent.

Shri Kashi Ram Gupta: You say,
in Russia there are two sorts of 
patents— authorship certificates and 
patents. You say that here also 

patents can be held by the individual? ‘

Shri L. S. Davar: Yes.
Shri Kashi Ram Gupta: The indivi

dual here is nowhere except where 
he works in the government labo
ratories. How can an individual work
ing in government laboratories get 4 
the sols patent for his invention?
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* flhrt L. 8w Davar; Patents are 

> generally taken out in Russia by 
foreigners. But authorship certificates 
are taken out by Russian nationals.

Shri Kashi Ram Gupta: You said 
there is not much relationship bet
ween patents and prices. But mem
bers feel that this is a very big fac
tor. How will you be able to 
differentiate between the two, whether 
the high prices are due to patents or 
other factors? What percentage of it 
is due to patehts and what percentage 
due to other factors?

Shri L. S. Davar: Let us see what 
■\ wa« the price of Milk of Magnesia 10 
'  years ago and what is its price today. 

Let us also see what'was the price of 
another antibiotic ten years ago and 
what it is today. If you see any diffe
rence in the relationship of prices, you 
can say the prices are higher in res
pect of patented articles.

Shri Kashi Ram Gupta: We have 
received a memorandum from Messrs. 
Remfry and sons who are also At
torneys. You are also an Attorney. 
They have tried to deal with each and 
every clause of this Bill, but you have 
given comments only about certain 
clauses. It means that so far as the 
other provisions of the Bill are con
cerned, you are agreeable to them.

Shri L# S. Davar: They are harmless.

Shri Kashi Ram Gupta: In other
words, only this is harmful. *

Shri L. S. Davar: I did not want
to waste your time by referring to 
provisions which are harmless.

Shri Bade: Is it a fact that 90 per 
cent of the patents in the field, of 
drugs and medicians in our country 

held by foreigners?

Shrt L. S. Davar; i  think it i* the 
fault of Indian inventors.

Shri Bade: Is it a fact? All those 
who have submitted their memoran

dum are against section 37 which pro
vides that certain patents shall be 
deemed to be endorsed with the words 
‘•Licences of right” . If it is a fact 
that the licences are held by the 
foreigners, why should you object to 
this section? Because, our nationals 
will be benefied by this provision.

Shri L. S. Davar: I agree with you 
on that point. But I think hon. 
Members will realise one thing. When 
we talk of medicines we are playing 
with human lives. Would you like 
to take a medicine which is being 
sold on the street comers? You may 
know that it is the same generic pro
duct but you would not buy it. Jf 
my child is not well, I would not care 
what I pay but I will buy a product 
which I know has been manufactured 
by reliable and reputable persons, a 
product which has gone through many 
tests.

Shri Bade: But we do not want to
be exploited by the foreigners.

i

Shri L. S# Davar: I agree with you 
hundred per cent when you say that 
we do not want foreigners to exploit 
us. Let us take the know-how of the 
foreigners. When a man is prossessing 
something you must induce him to 
give it to you.

Shri Bade: So, if the compulsory 
licence of patents is accompanied by 
know-how then you have no objection 
for section 87?

•Shri L. S. Davar; Here again you 
cannot force a person to give the 
know-how. He will say “here is the 
patent, you can do whatever you 
want”. It may be that 90 per cent of 
the patents in this country are held by 
the foreigners but let us see how 
many patents are there. Here we have
2,000 as against 20,000 patents granted 
in America and Germany. Why can’t 
I pay a few rupees and get some of 
these patents? I can, but. I know that 
I cannot make the drug as effective 'and 
** good ag the parson who has the
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know-how and has developed the 
drug.

Shri Bade: In countries like Israel 
and Turkey they are imitating Bel
gium in this respect.

Shri L. S. Davar: The point is that 
each country is trying to have perfect 
drug patents but nobody has yet been 
abLe to find out what the real solution 
is. Everywhere people think prices 
are high. But what are we going to 
do about it? Even America says the 
prices are high. So also Germany and 
England. Recently, there was a case 
in a High Court in England about the 
j ight of the Government to make use 
ut an invention in the interests of the 
public. For some time when they im
ported drugs from Italy, they found 
they were sub-standard drugs.

Dr. M. M. S. Siddhu: Italian drugs 
are not sub-standard. You should be 
factual when you refer to these things.

Sl&ri L. S. Davar: I will put it in a 
different way. Are you going to be 
sure that a drug manufactured by 
any person is as good as the drug 
manufactured by the person who has 
invented it?

Dr. M. M. S. Siddhu: Sir Alexander 
Fleming discovered penicillin and gave 
it to the world. Since then penici
llin is made all the world over. Is it 
being suggested that the Penicillin 
now being manufactured in various 
countries is different from the one 
invented by Sir Fleming?

Shri L. S. Davar: May I tell you 
one thing. I will show you a remark 
by Sir Fleming where he said the 
greatest folly which he did in his life 
was not to patent his drug. I have 
got that in writing.

Shri Bade: Section 35 refers to
secrecy directions relating to inven
tions relevant for defence purposes. 
The same provision is there in the 
mddel law for developing countries. I 
hope you have no objection to that 
provision.

Shri L. S. Davar: None whatsoever
when it is for the defence of the coun
try.

Shri Bade: Not only for defence but 
for health also.

Shri L. S. Davar: Health is a very 
wide term. If my teeth are bad I can 
say that my health is bad. We must 
say something specific. Let us not 
generalise things.

Shri Bade: Since 90 per cent of the
patents are held by the foreigners and 
none by our people it is being suggest
ed that the patent law should be abo- ' 
lished and there should be no patents 
a$ long as there are no reciprocal 
arrangements. What have you to say 
in the matter?

Shri L. S. Davar: I would simply 
say this. All right, let us abolish it. 
But what are we going to gain? As 
against 1,500 or 2,000 patents of drugs 
which are taken out in India, there are
15,000 patents for similar drugs in 
America. Am I not right?

Shri Bade: The only point is that 
there should be no monopoly.

Shri L. S. Davar: I am coming to 
that. Those 15,000 patents which 
have been taken in America are free 
for us to use. I  do not have to pay any 
royalty. But why is it that we are 
not using them again, because we will 
have to have the know-how. As I 
said, 3 million patents were granted till 
1951 in America as against 1 lakh in 
India. These 29 lakh patents are 
available to us free, without any roy
alty. All that we have to pay is 50 
cents for the patent specification. 
You can take it from anywhere in the 
world and use it; nobody is going to 
stop you from doing it. There is no 
monopoly. Patent is applicable only 
to that country; nowhere else. An  
American patent is applicable only in 
America. If it is not patented here,

I can copy it, anybody ean copy ife



Shri Bade: I will now come to the 
provisions of the Bill. We are exploit
ed by the foreigners in the field of 
medicine. We have seen so many 
booklets about the difference between 
the international price and Indian 
price of medicine. So, we have to do 
something to put a stop to this ex
ploitation. Now, regarding the com
pulsory licence, should it be given by 
the Controller or by the court?

Shri L. S. Davar: Court procedure 
becomes too expensive and too 
lengthy. In France what they have 
done is that they have appointed a 
committee of medical experts which 
goes into this question. I have suggest
ed that we might adopt that practice, 
as is done in France, that a committee 
of medical experts be appointed by the 
Ministry of Health of the Government 
of India to go into the question whe
ther the licence for drugs should be 
given or not.

Shri Bade: This again will be a 
lengthy procedure.

.Shri L. S. Davar: These are alter
native procedures.

Shri Bade: You have said that you 
cannot define “invention” while this

Bill tries to define “invention” Some 
suggestions have been made that it 
should be “new” or “useful” . What is 
your opinion about this?

Shri L. S. Davar: I would say that 
the addition of the word “useful” j * 
good. Whether it is there or it i« 
not there, if the invention is not use*

»ful, it is of no use to the public and 
nobody is going to bother about it. 
But my objection is: define what is an 
invention if you can, although the 
courts have not yet been able to give 
a proper definition, but do not say 
what is not an invention. That is the . 
only submission I have made in my 
memorandum.

Shri Bade: If it is an invention, it 
is new; if it is old, it is not an inven
tion. So, what is your view about the 
word “new”?

Mr. Chairman: New is new. We will 
adjourn here now and continue the 
examination of Shri Davar tomorrow 
at 14.00 hours.

(The witness then withdrew).

The Committee then adjourned.
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L L, S. Davar & Co., Patent a id  Trade

Mark Attorneys, Calcutta.

Spokesman:

Shri L. S. Davar.

(The Witness was called in and 
he took his seat

«ft 4kfyi|| : 
trrrf fen

Jf ift f e w  ftft sftr %
ftiU* fe*t ?ft bin'll 'fT̂ IT ft> 
f̂ PT %vfr sft%w ifRfr | ^  
antsft, sphf Sf *ft

w ti q r̂
fsrf ^  ft ^  ?

Shri L. S. Davar: The reply to that 
is that, so long as the product covered 
by that particular process is patented 
or is given protection, there should be 
no objection at all. I do ndt recom
mend that the product as such should
be given protection, but the product 
according to *that particular process 
should be given protection, so that 
others can also find out alternative 
processes for manufacturing a similar 
prodUQt. That is exactly what is hap
pening in other countries where they 
have only the process and not the 
product per se. It is only in America 
that the product per se is covered by 
a patent, but in many other countries 
it is the product covered by that 
particular process which is patented 
and my submission is that that Fliould 
be the law in this country.

«rt WWim: 2T5 ift *rnr ^tt jj, 
f  for % s f t f t n r r

i f
f%3T 3TFT T&U . . . .

•ft tfflo T̂ TT : 1% at tft 
n$ TJI I

«ft <ftrfy n  : *rt * *  fa w r
ft i >Tl̂ «
Tift al«*K ftaT Ii 5® 
ffc s ta  q tft  f t  * R * f t  f  f r o * f  % *5T 5 f l ¥ R  
*5* T T ^ R T  *F75t &  <ft 4 tft

Shri L. S. Davar: For example, in 
the case of alloys which relates to the 
metallic industry, generally it is the 
composition and the end product 
which are covered by the patent. In 
such cases, it is preferable to give 
protection for the end product *nd not 
only for the process. It all depends 
upon each individual case— what type 
of invention it is— but the general 
principle which should be followed is 
that the end product should be :over- 
ed only in respect of the process which 
has been developed for producing that 
end product.

*T R %  * T f  SRTTUT 
3 fa frfeq?t*rafg5ff*rT *faf 

vt ̂ ft I iff V$cT W <Il€t I 
% ffsm Sr f*nt mm % OTyftgT 
%■ ff*T T ^  ajgs 3JTTTT I ,  ?ft T t*ff  T T  
%rz\&  % w n i  f t  % j ®

* * n f a f o £ * P r  < p^t g t* j i t t  «rtt

far aiftsr 3T JTtefJ foff SWTT 
Pi>mI **i l*i ?

Shri L. S. Davar: The law has to be
uniform in all cases, but as 1 made 
my submission yesterday to the lion, 
members, it taRes some time before 
what is written on the paper takes a 
practical shape. It is for this reason 
that I have suggested that the term 
of the patent should not be reduced.

*rt : s*nr *ttĥ  ' *ft
W  f  fr  3ft t̂3f WT3T *TH 

?  fTT^rarV f  ^ f a t f t  arvrc- i 4  *©  
f  f*T5Rft «ft wtr ^ ft srrfsr m  ?nrt 
ft TCz*f?t srfafa *r*fr<?f ft*
%  s t *  * f  ’f o r  mifc 5r «rn ft 5ft ^=ft 

i f  3ZTT5T x s r  srrar t  ?h



w f i w  3 3 #  v f b r r f  q f * f t  rft 
^  Jf % w *  ift* #  

• v w j 5T rVT »ft %*r&z % w *  « t  *flr, 
snfanr m w  t  ?

S l«t L. 8. D »t*t: But the hon. 
member has to see this: we must also 
benefit by the experience of other 
countries. After all, each country 
makes laws for its own benefit. If 
we take guidance from other count
ries— and that is what we have done—  
from the experience of highly indus
trialised countries or the countries 
which went through the same stage of 
development fis we are now going 
through, they have found that. the 
period of sixteen or seventeen years 
is the right period within which an 
invention can properly be put into • a 
practical shape. It is very difficult 
to say for a particular invention the 
term should be so much and for ano
ther the term should be ledfe. There 
should be one uniform law in regard 
to all inventions and we must follow 
the practice, what is being done in 
seventy or eighty other countries.

«fi wkfitw : ^  fa
-,TfJT#9K  *r 5®nr?iTT aft t #  f  

^  ?tpt V9T if •rflr if *rV<Tn«r u r n  
fsp fe# itcfr f  sftT

si f t  I  eft w r c ^ i r  v f c n f
SR feqT

**TSf?T mT fartff 5PS5 VTT̂ t
% i*rrfk k v r* s w w r  %  * t $  fsrftir ?r 
f t m  ? »Tft tTsp f a r t s  w  « r n m  
| ot ^  wk ftncte vrqvt | ?

You say that the examination should 
not be there.

Mr. Chairman: He never said that 
He said the staff has to be increased. 
He said it may take seven years, so 
increase the staff. That is what he 
wants.

Shri Bade: Does he want that as 
soon as the application is filed it
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should be accepted without examine- 
tion?

Mr. Ohairman: He wants examine* 
tion, but he says that can be done only 
by increasing the staff. I do not think 
there is any point in that.

Shri Vimalkumar M. Chordla: On
page S^of their memorandum it is said:

“The present draft Bill in India 
proposes examination system simi
lar to that which exists in other 
developed countries. If that is 
adopted, the strength of technical 
staff will have to be increased 
five times. Such staff is not 
available. Even with the present 
system which is less stringent 
than proposed, the staff is not 
enough to cope with the work. 
The Patent Office has since the 
last four years been neglecting its 
ptbnary duty of indexing patents 
so that under present conditions 
any one cannot make a search in 
the Patent Office to ascertain if a 
certain invention has been patent
ed during the last~4|5 "years.”

^T?r 3??T 5? ^
yr %

he is not in favour of examination.

Mr. Chairman: Is that your opinion?

Shri 1*. S. Davar: No, Sirf I am i i
favour of examination. „

I think this is a purely technical 
matter which the hon. Member may 
like to know and if you permit me I 
can give an explanation as to whet is 
the practice and what I want to be 
done.

The practice at present is that when 
an application is filed, the application 
is accompanied by a technical docu
ment, what we call the specification. 
It is referred to the examiner and 
there is a certain provision, namely 
section 5 of {he existing Act,, under 
which the examiner makes a search or 
makes hi* report with regard to the 
application which has been filed.
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What does the examiner do at pre
sent, or what iff he expected to do?

. According to the present Act the 
examiner, in order to find out whe
ther the invention is novel or not, 
what part of it is novel, makes a 
search through the records of the 
prior Indian patents which are lying 
in the Indian patents office or such 
publications which are available with
in the country. That is the practice 
in India. In some* countries, for 
example, Germany or the United 
States, the practice is that they 
search through the literature of the 
whole . world. They have got , the 
facility to make it; we have not got it. 
We have not got such big libraries, 
nor have we got patent specifications 
of all the 110 countries in the world 
who have got their patents system.

According to the proposed Bill it 
says the novelty examination shall be 
extended to novelty anjrwhere in the 
world, which in my humble submis
sion is impossible with the present 
staff, and although 1  have said that 
1fie staff will have to J>e increased by 
tve times, it may perhaps by twenty 
times.

« ft  : urq%

fafar % ant % aRrrm | ^  2T**r
fa fiR r *ft f o r  %  tPTT

i t  'TRT tffc ^  f ,
(ft srnr *prr fcrr Pf 

f c + w  *t s t  s ftr  VShTT *Jt ^ r v t  
?

Shri Lu S. Davar: At present a 
patent must be accepted within a 
period of eighteen months or an ex
tended period of twenty-one months, 
and, the patent must issue within a 
period of two years, or thirty-one 
months including the extended period.

. In the proposed Bill there is no pro
vision that the patent must issue with
in a specified time. And my submis
sion is, if you do not do that, then the

patent office can sit over H for se v en ! 
years. And they may have to sit for 
several years if they have to look into 
the novelty of the inventions in rela
tion t© what is available throughout 
the world. It may take twenty years 
before the patent is granted. And  
therefore I have suggested that the 
present system of the search for 
novelty should remain as it is and 
that a time-limit should be specified 
within which the patent must issne. 
Every inventor is like a child. Let us 
take the case of an individual invent 
tor. He is very keen, firstly whether 
he is going to get a patent or not. I f  
he is to hang on for five, six or seven 
years, he loses interest

fltr, Chairman: You have not given 
any example where it hag taken five 
or«seven years.

Shri L. S. Davar: Now it cannot 
take.

Mr. Chairman: You mean, you es* 
pect it would take seyen years.

Shri L. S. Davar: At the present
moment the patent must issue within 
thirty-one months latest. But there 
is no provision in the Bill before us 
that the patent must issue within n 
specified period.

^
ftfcMI fafas OT'T TB'TT $, 

3ft irr-
«TTT T* <FTT trr»T T̂T f% ST-**

% fffSr srafa
i t  3TFft v t  »ft
«hfAHiC jt $t sftr *ft ^svt
qmrtt % <pt sfTHT *sst ?t

Shri L. S. Davar: This ia again n 
related matter in relation to examina
tion. If you ask the patent examiner 
to mate a search through all the re
cords available in the world, then it 
is impossible to lay down the time
limit, because he has neither the faci
lities, nor the time, nor the means t o
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do it  And therefore these two things 
are inter-related. If we stick to the 
present system, ’then we may say, in
stead of two years, or thirty-one 
months, the patent must issue within 
the maximum period of three years 
an£ not more.

Shri K, Ram a » at.h an Chettiar: Since 
the time at our disposal is limited and 
there are many Members who would 
Mke to put questions, it is better if the 
questions are restricted to two in 
number. Otherwise the time must be

* extended.

Mr. Chairman: I shall leave it .to the 
good sense of the Members.

«ft ftrg : aft * t
ftr $ ^ 3%

I  ?rt w #  m v t  <WT TPT t  ?

<*t TPIT : TTCT % #

ftaT ^rrf^i- I

iw w  fa f : 'HKo ipftw ^ r  
$ at far wt-w  «j*nr an#
<Jlfa> <qlHl % 5T*T, % <PT
Wtft* 5J 5T *®TT5T f  #  «TT

3r w t v t  g?r*r f t  ?

•ft IpT* ^ T ° O T T  : *Tf W fiw
11 91^ 9TM | fv

HTW ^fjtW *PT IfRT «Ft I
v?r *ft ftnrr «rr %  i r r ^ t

<foar £ ?t)t  *r«r ^ tit 5r irRft i
^ m rt t  * t f  ^  * f f  f  %fa>JT
VT% SW WTT5T t  cRT STSW

^ t ftcft |  v'cRT ’Tfe  % 
ft^ P T  ?«ff Ttfrff 5TT% OTq *Tf 
*hp %  «T?ft v t  f t  ̂  %• ?*rptff
% snr ^  | ?

•sft : gfr f
v w ft * f t  w*n ^  &  * f t  *tw?r

^ratpRT VT f  <HR UW Wt*T
JRR ?ft # ««ft far *w?ft f1

«ft IJPfo t̂ To *TIT : T̂T% W
<T&TT *ft ?ft I W 6RT fPTT
Vtf *t VT % ^mt ?ft Sf W4$H if 
sft^T^ ftnn § *t t  sft ^ tht

'wn vtf z m  farfacr «ff t w?r5 ifr
UW*ft «tHWI ^  5tVt  ^  j% jf  JTf

wnt «nrT yw r j  iflr Ĥ fl' **r wdT 
^ WI^Nt fiRT 3TFU ?ft
f*Rr «rr vif+w iiwRr trt 

I  %  ^ar-JTfSf m*r ?r «n f̂t 3 -4  
W f W  % 5TTW spt !T#f ^t I  
*W*M W  JRTflRT f=Rv5RIT |  %ft ?ft.?nW 
tf *Tft ?n?TT I %ft TW t  f¥

5® * 5® t̂ p5r(hf»i 
ftm % TT I 1RH ^  «ft ŵ rrif 
eft '(ft rirt# % ^TRT »rraT t  I ^  
5 +  9  in I SRTrTT I  ?nft ^ < 1  5 ^
VRT midi  ̂ I

The same rule applies as far as medi
cine or any other commodity is con
cerned.

Shri R. P. Sinha: The witness
has been pleading for a longer period 
of patent rights. I would like to seek 
this clarification from him: what is 
the motive in asking for a longer 
period? Is it because the company 
concerned may not get adequate re* 
turn on the investment? Here is a 
Reserve Bank Qulletin which made > 
study of the investments and profit 
earned by the pharmaceutical and 
other chemical industries. From this 
it is clear that these companies make 
adequate profits in a very short period.
I find that the average for 1961 to 
1962-83 of gross profits as a percent
age of the total capital employed 
works out to 17.7 per cent —

Mr. Chairman: The time is very 
limited. The hon. member may ask 
his question.
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Shri R. P. Sinha: We have to make 

up our mind on the question.

Mr. Chairman: Yes; he may proceed.

Shri R. P. Sinha; In the pharmaceu
tical industries the profit was 22.9 
per cent; in the basic industrial 
chemicals it was 20.5 per cent; in the 
other chemicals it was 10.8 per cent; 
and the average of all the three works 
out to 17.7 per cent. That was the 
return on capital invested— gross pro
fit. WKat does it mean? If a man 
invests Rs. 100, in ten years’ time he 
will get Rs. 170 by way of return on 
the capital invested. When we take 
into account the foreign participation % 
and not the indigenous capital, we find 
that the total capital employed by 
the foreign participants was Rs. 14.87 
crores and the dividend remitted was 
Rs. 204 lakhs, i.e. about Rs. 2 crores.

Mr. Chairman: What is the hon. 
member's question? The witness 
knows all these details.

Shri R. P. Sinha: But the Members 
may not know.

Mr. Chairman: The Members also 
have been supplied with these: The 
hon. member may <now ask his ques
tion.

Shri R. P. sinha: One more point 
and I would finish with that. The 
remittances on royalty and technical 
service on all these investments were 
Rs. 5.28 crores.

Shri L. S. Davar: In how many
years?

/
Shri R. P. Sinha: For the period, 

1961 to 1962- 63, i.e., in one year, on an 
investment of Rs. 14 crores, they, took 
about Rs. 2.04 crores by way of divi
dend remitted. During 1956— 63, they 
took away Rs. 5.28 crores by way of 
remittances on royalty an<J technical 
services. All these show that they 
get adeauate return in ten years* 
time. You have been pleading that 
the patentee will not be able to get 
adequate return on the capital invest
ed. If you have got some figures to 
contradict my statement, we would 
like to have them. The pharmaceuti

cal industry fe ti *  profit of 22.9 par 
cent. ’

Shri L. S. Davar: My first observa
tion to that will be: how is that relat
ed to patent? "

•

In any pharmaceutical industry, as 
1 said yesterday, it is perhaps 2 per 
cent of the products which are cover
ed by patents. Milk of magnesia is 
not covered by a patent and there re 
hundreds of products which ar? not 
covered by patents.

•

Shri R. P. Sinha: Whether it is
covered by patent or not, the return is 
the same.

Shri L. S. Davar: If the return is 
higher, surely the Government have 
powers to reduce the profit. But 
that has nothing to do with patents.

Shri R. P. Sinha: Why do you want '
14 years?

Shri L. S. Davar: Experience
throughout the'world has shown that 
this is the minimum adequate period 
within which an invention can be 
given a practical shape. Are we 
going against the experience of 70 or 
80 countries?

Shri R. P. Sinha: Can you give us 
the figures- of other countries to show 
that they have not been able to get 
adequate return on the capital invest
ed in ten years?

Shri L. S. Davar: I am sorry I was 
not prepared for this question as to 
what have been the returns in other 
coiintries, but I have some figures and 
if the hon. members want, I can sup
ply them.

Shri R. P. Sinha: The return on in
vestment is higher in a developing 
country than in a developed country.

Mr. Chairman: We can have this 
information from the Government.

.Shri R. P. Sinha: You want four
teen years. We are prepared to con
cede fourteen years if you give ns 
facts and figures to show that the re
turn will not be adequate if it is les* 
than terf years.
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Mr. Chairman: Hie Government 

spokesman will explain to *you.

* Shri R. P. Sinha: I leave it to the 
witness. If he wants to say something 
he may do so,

Shri L. S. Davar: I have already 
made my submission that it is not be
cause of the profits earned during a 
particular period; it is the develop
ment of an invention which according 
to the experience of other countries 
takes a certain period of time before 
the thing can be put into a patent.

Shri R. P. Sinha: Every country
makes its own patent law to suit the 
genius or the interests of the country.

Shri L. S. Davar: Correct.

Shri R. P. Sinha: We are now en
acting our law for the benefit of our 
own country. We are anxious to 
have the flow of information and 
know-how from other countries. Tf 
you can give us figures to prove that 
for less than fourteen years there will 
not be adequate return, we shall con
sider it. But our experience in the 
country shows that you can get back 
your capital in less than ten years.

Shri L. S* Davar: That is in respect 
of those pharmaceutical preparations 
which have already been developed 
and are in the process of gnanufacture. 
Patents only relate to a new- product 
or process. When we talk of any 
normal pharmaceutical . preparation 
the process has been developed. No 
time is spent in developing from the 
very beginning. When you talk of 
patents you have to develop from the 
initial stages, give it to the guinea 
pigs and give it to human brings, and 
it takes some time before you can 
say that it can be safely taken by 
human beings. The hon. Member will 
agree with me that no pharmaceutical 
preparation of a drastic nature can be 
just doled out to human beings tjn- 
less it has gone through proper tests.

Shri R. P. Sinha: I will put only 
one more question as other Members

• are waiting. We have found from the 
report of the Haffkine Institute that 
the patent system in India has

Strangulated the growth of the phar
maceutical industry and me drug in
dustry in this country. And they 
have given instances of their own ex
perience that in the case ot cholera 
and plague drugs the foreign patent 
holders did not permit the processes 
to be developed and the products to 
be marketed here for seven or eight 
years and they carried on litigation in 
order to stop the processes from being 
used. • They have given figures to 
show that what they could manufac
ture in India for Rs. 20 they had to 
import at Rs. 259. I am talking of 
the plague medicine— I do not re
collect the technical name. You say 
that the patent system should be so 
devised that it should help the growth 
of the drug and the phainiaceuticai 
industry in the country. That is 
what we are trying to do. But in 
your submissions and in ybur memo
randum you have been sayin# that 
this will rather retard the growth of 
this industry. What have you to say 
to that?

Slhri L. S. Davar: To what year does 
that report of the Haffkine Institute 
relate?

Shri R. P. Sinha: It is the latest re
port.

Dr. M. M. S. Siddhn: That was 
started in 1939, that medicine.

Shri L. S. Davar: May I submit to 
the hon. Member that in 1952 or 1953 
the Indian Patents Act was amend
ed by the introductionsection 23 CC 
which says:

."Without prejudice to the fore
going provisions”__

this relates to food or medicine—  
Srfrhere a patent is in force in respect 

of a substance capable of being used 
as food etc., the Controller shall on 
application”— no time limit is provid
ed, the moment a patent is granted
anybody could go and ask for licence__
“the Controller shall on application 
made to him by any person interest* 
ed, order the grant to the applicant 
of a licence under the patent on such 
terms as he thinks fit.”
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I am surprised why in spite of this 

provision the Haffkine Institute . . .
Shri D. P. Karmarkar: What hap

pened in 1939.

Shri L. 8 . Davar: In 1953 the Act 
was amended. But in spite^ of the 
; nendment of the Act it is rather un
fortunate that very few people have 
come forward for this licence.

Dr. M. M. Si Siddhu: When by the 
order of the Madras High Court sul- 
phathyocol was allowed to be import
ed, the price came down to nearly 
one-fourth the cost.

iwr
ft? fT ^5T
ft^r ^  ^   ̂ fcraSr

UIWVT *PIT «PTT $
 ̂ shn fa *rn%

fzfajf *T fsrr f w  *TT ?fk
qsp t  f w t  fa ^

^  erhr  ̂ m  wk
^  ^  5FT ^ T T  £ eft Sfcff
<Ft tnp qrar % T̂T ?T*
f^rfor ^

TJ O llqTT J 'Sfl+I *ff 
^•1 fti fRf Tt foci'll TOT *̂TT 1̂

fiRT«TT ĤPT W  tfrr
^  faSRT jRT I 3*T ir
aV «wwi vnprr i

And where is the proof that the
man has taken such a long time in
inventing an article? All that proof 
will have to be submitted. Let. us go 
by our plst experience. Nobody has 
said that “I should be given more 
'protection". But apart from that I 
am glad the bon. Member raised this 
question. In the present Act there is 
a provision that if a man has not 
made sufficient profits commensurate 
with the nature of the invention arid 
the time and money spent in deve
loping the invention, he can go to 
Government and ask for an extra pro
vision of five years and in extreme 
cases ten years. Unfortunately, Sir,

•

that provision has been deleted J» 
the present Bill. I have to recom* 
mend that provision should not 
be deleted That meets exactly ihe

* point that we have raised now.

Dr. M. M S. Siddhu: I would like 
Mr. Davar io recall that he said .that 
the imports of streptomycin were 
substandard. I would like him to see 
what has been stated in reply to a 
question in the Parliament in U.X. 
The Minister said that arrangements 
were made for inspection of overseas 
factories and samples of each batch 
were taken on importation and tested 
by the Government chemist for com
pliance with the British Pharma
copoeia requirements before issue to 
hospitals. Regarding the view that 
non-patented country’s products are 
substandard, I would like to know 
what you have to say in this regard.

Shri Lu S. Davar: My observations 
which were made yesterday were 
based upon what I heard only about < 
3 months back from people in the 
phamaceutical industry, who were 
representing England at a particular 
conference. I have no citation to 
place before the hon. Members. I have . 
no reason to disbelieve what the hon. 
Member is saying, but 1 am only 
quoting what 1 heard ab.,ut 3 months 
ag6.

Dr. M. M. S. Siddhu: I would > tell 
one instance. Alexander Fleming was 
taken round the United Static. He 
was asked by the head of the iirm 
which had become the largest manu
facturer of penicillin in the world 
why he had not insisted on the rights 
and rewards which would enable him 
to live in the manner fit for so great a 
benefactor of mankind. *1 have never 
thought of i f — Fleming replied. 
Fleming was actually h*ld in greater 
esteem because of his lack of com
mercial acumen.

Shri L# S. Davar: Not just now but 
at a later stage if the hon. Member 
so desires, I will place before you th* 
evidence given in the Keafuour Com
mittee in America and what were the * 
observations of Fleming himself and



what were the observations also off 
the other paople who were working 
along with Mr. Fleming after he went 
from England to the U S Ji.

Dr. M. M. S. <Siddhti; The Reserve 
Bank, in its bulletin has observed: 
TLumpsum royalty is treated as tech
nical fee, while a so-called technical 
fee linked to output or sales is consi
dered as a royalty”. What is the effect 
of this observation? The question of 
royalty payment, when it is linked 
with the technical fee, becomes in such
• way, a bigger thing than the mere 
royalty. What he has to say about 
the observations of the Reserve Bank?

Shri L. S.* Davar: The Reserve Bank 
figure did not indicate separately how 
much was paid as royalty for the 
patent and how much was paid as 
royalty for the know-how. I have the 
figure, not just now here, but I have 
the figure with, me -and I don't think 
I will be wrong in saying that that 
figure is very very much less than the 
figure I quoted yesterday. As far as 
royalty payments on patents made 
during 1958— 62 is concerned j 1 
trave the figures of the Reserve Bank 
with me, but not here just now. I can 
send it on to you.

Dr. M. ML S. Siddhu: The recent
cases did not relate to pre-1951 period, 
but they relate to post-1951 period. 
Even if the Indian manufacturer were 
to work for no* loss will it not be 
correct for right of licence to be given 
for the drugs?

Mr, Chairman: It is a matter for
the committee to decide.

Dr. M. M. S. Siddhu: When I quote 
cases which are post-1951, that makes 
the difference in the answer.

Shri L. S. Davar: I have only to re
peat my observations which I made 
before that after 1952, there was pro
vision in the Act that anybody can ask 
for the licence. If people have not 
done it, it is entirely their fault and 
not the fault of the system, nor of the 
patent Act.

Mr. Chairman: Are you satisfied
with his answer? It is for the com
mittee to decide. It is for you to 
decide. *

Dr. M. M, 6# Siddhu: Is it a fact that 
the products of the patentee countries 
are imported in our country at very 
high price. Is it a fact that the pro
ducts are patented, not the processes?

Shri L. S. Davar: Even according , 
to the existing practice, it is the pro
duct made by a particular process. 
Supposing product ‘A ’ is covered by 
patent in India* the protection is limit
ed only in as much as the scope of 
the process is concerned. If anybody 
else or *any other country can find out 
alternative process, he is entitled to

* get a patent for the same.

Dr, M. M. S. Siddhu: Productiom- 
cum-process is patented.

Mr. Chairman: It is to be interpret
ed by us. .

Dr. M. M. S. Siddhu: He would liko 
process to be patented?

Mr. Chairman: He says his view.

Dr. M. M. S. Siddhu: Would he like 
the process to be patented alone?

Mr. Chairman: Is there any, answer?

Shri L. S. Davar: Product should 
be patented or covered by a patent 
only to the extent of the process by 
which that product is made and not 
product per se which is the position in 
America. In America you get patent 
for product* per se, but here yoa 
don’t get that protection.

Dr. M. M. S. Siddhu: Will the in
dustry ask for still higher return over 
20 per cent, while the 6 per cent 
which they spend on research' is 
already covered? Certain pharmaceu
tical industries spend not more than 
6 per cent and the return, after all 
the e\ . lses, is 20 to 25 per cent.

Shri L. S. Davar: As I have already 
said, everything which the pharmaceu
tical industry does is not covered by 
this; and the Government have got



sufficient power with them to control 
the price structure of the various com
modities.

Dr. M. M. S. Siddhu: ‘A  surgeon, 
after a good d&al of research, finds out 
a new method of surgery. As a 
physician cures with his medicine, this 
surgeon cures by this newly invented 
method. Will the hon. witness like 
the surgeon to get his method of 
operation patented?

Shri L. S. Davar: In that case every 
housewife who can cook a better meal 
can get a better patentx

Shri Peter Aivares: You have stated 
in your memorandum that an importer 
should be recognised as an inventor 
more or less and given the same rights. 
In the absence of any corresponding, 
provision for the compulsory working 
of patent in India, don’t you think that 
these two, when combined, would de
prive the country of «ny ‘benefit of 
any invention?

Shri L. S. Davar: With due apology,
I think the hon. Member has not 
appreciated the particular provisions* 
of the Act. When we talk of an im
porter, he is an importer not of a com
modity.' He is an importer of an 
invention. You go abroad and. visit 
various countries to see various pro
cesses. Vou see how various articles 
are manufactured. ‘ Then you decide 
that something is good for our country. 
You bring it to this country and start 
working it. Are you not entitled to 
get a patent?

I can give you ah example. In 
1934 we used to import binglee from  
Cfeeckoslovakia at a price of Rs. 2.50 
per gross. One Mr. Mehta went to 
Japan and found out the process by 
which lustre bangles could be manu
factured. He found out what the pro
cess was, came back to India and 
started working that process in his 
own factory. The result was that the 
price of those bangles came down to 
Rs. 1.25 per gross. Would he not be 
antitied to get protection for his 
wonderful choice of finding out some 
thing w hich will save foreign ex

change and bring a new industry to 
the country? This is what I meant 
by importation of an invention.

/
An hon. Member: That is importing 

the know-how.

Shri L. S. Davar: Along with that 
you are importing know-how also. 
This is something which is beneficial 
for the country. We should continue 
that practice foy a few years to come. 
As far as compulsory licensing is con
cerned, that provision is already there.

Shri Peter Aivares: In view of the 
fact that in the international field 
today developed nations are paying 
attention to the needs of the develop
ing countries, is it not in the interest 
of India or any underdeveloped coun^ 
try for that matter to insist that the 
product should be worked out in India?

Shri L. S. Davar: I entirely agree 
with the hon. Member. There are two 
types of people who have got patents—  
one is the local people and the other 
foreigners.

Shri Peter Aivares: What I said
applies to foreigners.

Shri I* S. Davar: Wfren we talk of 
a foreigner, if you give him enough 
inducement to come and work in this 
country, why would he not do it? I 
can* give you an example. Mexico 
which is a developing country is ofifer- 
ting considerable, advantages to the 
investors there is other countries and 
money is being spent in developing 
industries, by the developed countries, 
in Mexico. If we give enough empetua 
to the foreigners, they will come and 
do ft.

Shri Dinen Bhattacharya: Yesterday 
you were telling us that patent is 
nothing today; what is important is 
technical know-how. Why then you 
are so much interested in opposing
this Amendment Bill?■ \

Shri L. S. Davar: This will take a 
long time to answer. In one sentence 
I can explain it in this way that the 
Patent acts as a legal vehicle for the 
transfer of technology. It gives a good



psychological feeling to a person who 
haa got the know-hpvfr.

Shri P. S. Naskar: It is not tan
individual as you seem to say, but jx 
company who gets the patent

Shri Dinen Bhattacharya: You have 
said that the price has nothing to do 
with the patent. May I draw your 
attention to the furore created in our 
country about the import of librium 
which was sold at the rate of Rs. 5,000 
a kg. Then, suddenly, a small*firm 
of Delhi imported the same material 
from an Italian firm. That cost was 
Rs* 300 a kg. How did it happen? Has 
it got anything to do with the existing 
patent law which requires immediate 
amendment so as to remove these 
difficulties?

* Shri L. S. Davar: The story of
librium has travelled throughout the 
world. You cannot make a law on the 
basis of a particular instance. You 
must look into the overall picture. I 
have myself asked questions about 
librium. I have asked those people: 
Have you gone and explained to the 
Government why you. are charging 
such high price? You cannot make a 
law on the basis of a particular in
stance. That is my answer.

Shri Dinen Bhattacharya: Is it not
a fact that before the First World War, 
in America chemical industries were 
totally and fully dominated by German« 
companies? America continued to get 
patent rights and built up their own 
chemical industries issuing licences to 
the American firms. Is it not time for 
India to follow the same example in 
respect of so many things which are 
still being imported by the monopolists 
from foreign countries? x

Shri L. S. Davar: W e did that during 
the War. All the patents belonging to 
Japan and Germany, the enemy coun
tries, were being given freely to any
body who wanted.

Shri Dinen Bhattacharya: That was 
the starting point of the chemical 
industry in the USA. From that time 
it started developing.

Shri L. S. Davar: I think that again* 
will need a long reply.

Mr. Chairman: Then, it is not neces
sary.

Shrimati Sharda Mokerjee: In your 
memorandum you have (referred to 
Clauses 87 and 88 regarding the 
‘Licences of right* in respect of food 
and drugs and you have said that these 
two clauses in your opinion should be 
deleted because they will be a disin
centive to foreign drug companies 
to come and work their patents here. 
You h a . e also mentioned that where 
the process is very complicated then 
the provision of such a section in the 
Act will not In fact benefit the country 
because of lack of technological base or 
industrial base. I would like to know 
whether you would have any sugges
tions whereby instead of deleting 
these clauses the intention of these 
clauses can be safeguarded. Even 
Justice Iyengar has mentioned that 
Licences of Right should be ilfcluded 
in view of the fact that in future there 
will be industrial development in this 
country and that we should not there
by block this possibility. Would you 
have any suggestions to make?

Sbri L. S. Davar: I would suggest 
that just as in the tT. K, the patentee 
should have the right to say. ‘mark 
this as Licence of Right’ and not the 
Government.

Shrimati Sharda Mokerjee: You,
know- that these drug companies are 
very powerful . organisations. You 
have Rs. 6 crores; even then you can
not compete with the drug manu
facturers of the USA and the U. K . 
So a small man will not be able to 
compete wfEK them. What you sue- 
gest will provide blanket protection. 
Would you still say that the practice 
in England should be adopted in India J

Shri L. S. Davar: I think this is 
purely an economic question in the 
sense that, if there is a powerful group 
what will'happen to others. There are 
so many powerful groups in this coun
try or in any country for that matter. 
When we talk of laws, we should not
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•discriminate one person from another. 
Government have acted strongly in 
countries Tike America. You probab
ly know what happened to Dupont. 
They were gifting to take over General 
Motors. The Government came into 
the picture under the powers of Anti
Trust Law and said that they cannot 
control so many companies. We are 
also proposing now to have Anti
Trust Laws. The Government have 
got enough measures • to prevent the 
domination of powerful groups.

Shrimati Sharda Mukerjee; These 
groups are outside our country. How 
can we control them? Therefore, in 
this Bill it is proposed that there 
should be protection for all the 
newcomers. You are objecting to that 
by saying that Clauses 87 and 88 are 

/  to be deleted.

Shri L. S. Davar: As I submitted,
you cannot fix royalty straightaway 
for every product;

Shrimati Sharda Mukerjee: Only
with regard to food and drugs.

Shri L. S. Davar; There are drugs 
and drugs. You, cannot say that 
for all the cloth sold in India 
there should be a particular profit 
or so much should be royalty. 
Each case must be considered 
on its merit If there is more 
benefit to the community by a parti
cular product, that should get more 
royalty. If there is less benefit to 
the community by a particular pro*

«duct, then that should get less royalty.
I think that every businessman sets 
a balance when he is making a con
tract with the man who is giving the 
know-hcw or patent and the man who 
is receiving the benefit from it. I 
can tell you that all the businessmen 
are not fools. They will not pay 
much if they are not going to bene
fit .much.

Shri M. R. Masani: I want to ask 
-only one question to draw some more 
information out of the witness. The 
impression that has been given is 
that there is one way traffic between 
the rest of the world and India and

that xndia is at the receiving end ot 
a raw deal. Can you, from your « -  
perience, tell us if this impression to 
correct? In our country' also the 
trend towards inventiveness in the 
people is growing. Indians also have 
abundant inventive genius to make 
inventions just like people in more 
advanced countries. To what extent 
do you feel that this inventive trend 
has increased in our country an 1 what 
benefits have we derived out of that?

Shri P. S. Naskar: In which field?

Shri M. R. Masani: In all fields^

Shri L. S. Davar: I don't bother
about the quantity of inventions al
though the quantity is also increasing. 
The quality of our inventions is in
creasing to a very very large extent* 
Let us take, for example the phar
maceutical industry. I cannot dis
close the name unfortunately. But 
one of our American clients has paid 
probably 200,000 dollars for buying a 
process from this country because 
they felt that it was so good. I draft
ed the agreement for- them. So we 
cannot say that there is no genius in 
this country and my submission is 
that we should encourage them In 
order to develop it further rather than 
strangle them.

Shri P. S. Naskar: Is that product 
#.not being sold at* a very hi^h cost?

Shri L. S. Davar: It has not yet
started working. If the honourable 
Member is interested to know, that 
company is operating in this country.

Shri R. Ram&nathaa Chettlar: There 
is the following note in the Reserve 
Bpnk of India which has made a sur
vey of the pharmaceutical industry 
on page 1389 of November 1964 issue.

Although the burden of foreign 
collaboration is perhaps most rea
dily apparent in the form of pay
ments for patents, knowhow and 
other ancillary services, the real 
effect of sucfh collaboration has 
also to be.evaluated in verms of 
the contribution of the transmitted 
technology and management
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practices to the development of a. 
particular industry and the long-

• run contribution that it makes to 
decreasing fthe country’s depen
dence on imports arid increasing 
its exports.

Do you find any trend towards this 
objective? *

Shri L. S. Davar: I think it is a
very sensible statement.

Shri E. Ramanathan Chettiar: Are
these people to whom we have .given 
the licence taking steps to meeting 
the desire expressed here?

Shri L. S. Davar: If overall condi
tions for foreign investment is im
proved in this country, you can see 
that a number of industrialists will 
come and invest in this country.

Shri R. R&manathaa Chettiar: It is
one-way traffic now.

Shri L. S. Davar:' When we reach 
a particular stage of development, 
then we are going to give the know
how to the other countries. That is 
the proposal which I had made to the' 
United Nations. Look, we want 
knowhow from the developed coun
tries and we are prepared to give 
knowhow that we develop because we 
are industrially better developed than 
many other countries; we can synthe
size our genius with the knowhow of 
the foreign cauntry and the process 
which we will develop will be more 
applicable to developing countries 
than the processes which have been 
developed by highly developed coun
tries. Therefore, I said, /you give 
us.an opportunity to take the know
how from highly advanced countires 
and we will synthesize that with our 
practices and knowledge; we will 
develop our own processes which 
will be more applicable to other 
developing countries/ For instance, 
in America they would manufacture 
one million pieces of this microphone. 
We do not need one million of these 
microphones. To manufacture one 
million microphones they will Adopt 
a particular process. But we m^y 
need only 10,000 and we shall adopt

another process. Therefore, we shall 
take their process, and see how it can 
be applied to the technical conditions 
of this country, and the moment we 
have developed that, we are prepared 
to give it to other countries and I can 
assure you that other countries are 
looking forward to rccciving the 
technical know-how from our country. 
That is what I gather from my con
tacts with people in the other inter
national fields.

Shri R. Ramanathan Chettiar: How
would you like the idea of the system 
prevalent in Switzerland to be adopt
ed here? That system is that the pat
ents are dnly for the process and not 
for the products. In Switzerland the 
drugs are free from being patented.

Shri L. S. Davar: We must consider 
the conditions of each country. In my 
opinion what is good for our country 
is that we should give protection, as 
I have said before, for the product 
covered by that particular process 
which a9 I said, each country must 
consider according to its circumstan
ces; each country must consider the 
laws according to its own conven
ience; what is good for us, in my opi
nion, shomS be the practice.

Shri R. Ramanathan Chettiar: Take
the question of baby food. At present, 
is not the manufacture of baby food 
the monopoly of only three firms? 
Is that monopoly not being perpetuat
ed, if these patent rights were to con
tinue like this?

. Shri L. S. Davar: I do not know how 
baby food comes into the picture, be
cause I have not seen a process for * 
baby food being patented so far.

Shri R. Ramanathan Chettiar: It is
hampering the development of our 
indigenous industry.

Shri L, S. Davar. So long as the
• clauses for compulsory licensing are 

there, any abuse of the patent system 
is very well covered by these clauses.

Shri R. Ramanathan Chettiar: Yes
terday, in the course of your remarks, 
you had made an astonishing state
ment that startled some of us hen*.



when you spid that the present Act 
was enough and there was no need for 
this B U I.. . . . .

Shri L. S. Davar: It is enough; I 
would repeat that statement.

Shri R. Ramanathan Chettiar: I am
really surprised at this statement, and 
I believe some of my colleagues were 
also surprised when you made that 
statement. The present Act was 
based on the pattern of UK in 1911, 
that is, about fifty-five years 6go. In 
the context of the fast changing eco
nomic development of our country and 
the other under-developed countries, 
vis-a-vis the developed countries, I 
am really surprised that you should 
think on those lines, even though you 
are an experienced person in this line.

Shri L. S. Davar: May I submit that 
this Act has been amended several 
times? Prior to one particular year 
which I cannot mention just now, we 
had a provision for revocation of a 
patent if it was not being worked in 
India'. That clause was amended and 
we have now got the compulsory li
cence syctem. The Act was amended 
to provide for compulsory licence for 
food and tnedicine. As the require
ments are coming up, we are entitled 
to amend our Act. But all that I am 
against is the wholesale revision of 
the law which no industry, as far as 
my information goes, has asked for.

iShri E. Ramanathan Chettiar: But
in the same breath you also said that 
We should move with the times. So, 
do you not think that we should also 
streamline our legislation to suit the 
changing needs.

Shri L. S. Davar: The point is that 
if the legislation is such that It suits 
the requirements of the country at the 
present moment, then we should not 
disturb it. I have said already that 
during the Plan periods, when we 
want foreign investment and we want 
the local technological experience to 
develop and so on, we should not 
disturb the law; the law should xtemain 
as it is so that the foreigners as well 
as the local people can develop their 
industries in a proper manner.

Shri R. Ramanathan Chettiar: Evert- 
though it be of a reactionary nature? 
After all/ we have adopted democratic 
socialism and we shall have to base 
our laws within the four corners of 
the policy of our country.

Shri L. S. Davar: Yes, but my sub
mission is that our present law is 
much stricter than* other laws; our 
present Bill is completely different 
from what appears in the socialistic 
countries.

Shri R. Ramanathan Chettiar: It i*
in consonance with the policy.

Shrj L. S. Davar: No; it is : ot so 
in socialistic countries. In Russia 
you are entitled to get a patent and * 
the Government will not allow im- 1 
portation from another source 111 
violation of the. rights of the patent- 
holder.

Shri R. Ramanathan Chettiar:
While answering a question of a col
league of mine earlier, you said that 
you were not quite sure whether an 
industry could come to fruition with
in a period of ten years, and you, 
therefore, wanted a longer period. But 
from tho figures of investment and 
the return thereon, you will find that 
on an investment of Rs. 14 crores, a 
return of Rs. 7 crores was there; in 
1962-63 the people concerned got a re
turn of Rs. 2 crores by way of remit
tances of divfdends, and Rs. £ crore> 
by way of royalties, which means a 
return of nearly 50 per cent. *1 do not 
think that in any other country, the 
pharmaceutical industry gives a re
turn of 50 per cent. This is clue to 
the patent laws being so elastic in 
our country. %

Shri L. S. Davar: No, I do not agree 
with the hon. Member.

Shri fe. Ramanathan Chettiar: I
think Shri P. S. Naskar will bear me 
out on this point.

Shri L. 8 . Dava*: I am sorry to re
peat that when we talk of a royalty 
of Rs. 5 crores, we are talking of 
things which have "already been deve- V 
loped, and when I say that the period
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4 f protection should be extended, I am 
taking into consideration the period 
ior the development of the inventions 
into a practical shape. Surely, it is 
not the pharmaceutical industry only 
but perhaps there are several indus
tries which give so much profit, but 
considering that they do make profit, 
you must see that you have got the 
accumulated know-how o f ‘people who . 
have worked perhaps for five years 
l>efore or ten years before and who 
hkve come and given you the know
how now, and who are making profits 
now.

Slyi R. Ramamathaa Chetti&r: But
does it not tend to a monopolistic 
pattern? f

Shri L. S. Davar: Again, unfortu
nately, I would submit when you talk 
of monopolistic pattern, that we have 
got other provisions of law in order 
to overcome that. •

(Shri R. Ramanathan Chettlar:
Even the Monopolies^ Inquiry Commis
sion has referred to that.

Shri L. S. Davar: Even under the , 
present Act there is monopoly but I 
would say that the monopoly is most- . 
ly in the technical know-how; in so 
far as patents ore concerned, the exist
ing provisions are sufficient *:o break ; 
that monopoly completely.

Shri R. Ramanathan Chettlar:
Therefore, we should tighten the-law 
mow. * • |

Shri L. S. Davar: How much more 9 
ean we tighten the law? The more 
you tighten the law, the less the i 
people wiH be inclined to give you the 
know-how. i ,

Shri R. Ramanathan Chettlar:
Should the period not be made less , 
than ten years? ■

Shri L. S. Davar: No; I am afraid ! 
it is going to hit back the Indian in
dustry itself.

Shri Bfrlkrishna Wasnlk: Does the 
witness agree that there is misuse of 5 
patents which this Bill is trying to \ k

prohibit? Supposing this Bilj is not 
passed, then what method would he 
suggest to prohibit this kind of mis
use?

Shri L. S. Davar: There has been 
no misuse. If there has been any 
abuse, the provisions are air dy 
there and if the people are not enligh
tened enouglf to take advantage of the 
provisions it is not the fault of the 
Act.

Shri A. T. Sarma: May I know
whether you are supporting this Bill 
or opposing it? After going through 
your memorandum j was under the 
impression that you are opposed to 
this Bill, but yesterday you supported

# the Bill. I want to know whether 
you stick to what you have stated in 
your memorandum or you are sticking 
to the oral evidence that you gave 
yesterday?

Shr! L. s. Davar: I do not think 
there is any conflict between the sub
missions I made yesterday and the 
statement I have given in writing.

Shri A. T. Sarma: The Governmei 
has stated that the existing Act has 
not achieved its purpose. You say 
there is an improvement in the quality 
of the patents though the number is 
less. It is an ambiguous term. *What 
is the improvement in quality? You 
have stated in the memorandum that 
in certain cases the rights cf the 
patentees have been curtailed. You 
have listed many objections. But 

\ yesterday you said" that the licensing 
. system is necessary, wherea? n  your 

statement you say that it has totally 
i proved a failure in the advanced 

countries. You now say that the exist- 
^ ing Bill provides a better procedure 

 ̂ of examination and it has been done 
on the model of advanced countries.

' Again, you threaten that if the pro
posals are implemented then the ex
penditure will go up five times and 
you ask whether the Government is 
prepared to bear such a huge expendi
ture. From the grounds stated by 

i you it seems you are opposed to the 
j Bill. Do you agree with that?
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Mr. Chairman: Take it by what it 

is. He stands fey his statement and 
also his oral evidence. 

Shri P. K. Kumaran: Mr. Davar,
you are very clearly in favour of *lie 
eontinuance of the present Act and 
mot in favour of the proposed Bill. 
The main difference between the pre
sent Act and the proposed Bill is that 
as far as drugs and othefc things are 
eancerned the process is going to be 
patented and not the product. You 
seem to think that the proccsj cannot 
he separated from the product. If 
Hie present Bill becomes an Act and 
Mie processes are only patented, what 
do you think will be the impact of 
such a patent system on the anu- 
Jacture and sale of drugs and other 
things in India.

Shri L. S. Davar: I do not agree 
with the first observation which the 
hon. Member has made, that I am ab
solutely against the Bill or the only 
improvement or the only amendment 
hi the Act is in relation to drugs. It 
is a wholesale revision of the present 
Act, and I have in my memorandum 
detailed only such criticism of such 
elauses which h£ve a certain impact 
either on the existing industry and 
development of further industries or 
on the inventor, and I think it would 
take a long time if I go through all 
those things again. My Memorandum 
is already in the hands of 1-on. Mem
bers. With regard to the point about 
the proccss and the pryiuct, the 
answer is . very simple. Jf you give 
protection for the product covered by 
a process, then it will give impetus or 
inducement to others to find out alter
native processes. I have already ela
borated that point.

Shri P. C. Borooah: In regard to the 
terms of existing patents it seems you 
are opposed to the entire conccpt of 
reduction irrespective of the merits of 
eacn case on the ground that it would 
be unconstitutional and it will violate 
the existing agreements.* What will 
be your opinion if it is done in the 
oese of an emergency in the country?

Shri L. S. Davar: In the case of 
emergency it is all right. W e are 
not in any state cl emergency. This 
law is being made for posterity. When 
once the Government has given a 
right, why should it take away , that 
right? Many people have made 
agreements on the basis of those 
rights and made investments on the 
basis of those rights; The legislature 

. should not*take away those rights 
merely by passing a law.

Shri P. C. Borooah: If it ii done it  
the public interest, for the purpose 
defence or____

Shri L. S. Davar: Under iht Defence 
of India Rules you can do anythin*, 
but do not make that as part of the 
statute.

Shri B. K. Das: Shri Davar is of the 
opinion that 4  per cent maximum 
royalty is insufficient. May we have 
an idea as to what according to him 
should be the maximum royalty? e

Shri L. S. Davar; It  all depend# 
upon. each individual case. I have 

1 given an example where in one parti
cular instance our Government allow
ed 15 per cent royalty on a non
exclusive basis because the art was 
such that even if we paid 15 per cent 
royalty we were benefiting by it. 
Each case depends upon its own merit. 
Therefore, as I said, royalty should 
not be fixed, it should depend upon 
the benefit that a person or an indus
try is deriving from the patent or 
know-how.

Shri B. K. Da$: Do you, mean to 
say that the Central Ck#yernment 
should judge that maximnin limit?

Shri L. S. Davar: Of course, ali 
agreements are screened by the Gov
ernment because it involve* payment 
of foreign exchange. They have ihe 
right to refuse any agreement being 
executed if they find that the royalty 
is too much. Why should iim Act lay < 
down the limit?
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Shri Babubhai H  Chteai: May I
know from the witness whether he 
subscribes to the view that there 
should be a good flexible patent law 
vnjler which industries can develop 
just like Japan which even today is 
paying nearly 100 millidh dollars by 
way of royalties to other countries but 
it is set off against the increased trade 
and Its cost, of production by making 
use of the know-how. which has been 
.given by others, even though they 
had to pay very high patent charges? 
Ii it possible that under these cir
cumstances you would advocate that 
lbig country should also adopt a little 
V&u Restricted patent law so that they 
will be able to take advantage of it 
smce this country is also under-deve
loped and requires more know-how 
ttian many other under-developed 
countries? If so. does he subscribe 
to this view also that in the ultimate 
analysis even though you pay more 
royalties you are actually benefited by 
way of your ^export trade increasing 
far leaps and bounds?

Staff L. 8. Davar: I entirely endorse 
tfas view of the hon. Member. That 
is why I quoted the example of 
Japan which has paid 300 million 
dollars as royalties within the period 
of five years and is benefited to a great 
ectent.

Shri P. 8 . Naskar: You said that
you are in favour of the patent of the 
process and not the product.

Shri L. S. Davar; Yes, not the pro
duct per se. It should be made clear 
in the clause that the patent is for the 
product made according to the 
process.

Stiri P. S. Naskar: The clause says:

“ ----- no patent shall be granted
in respect of claims for the sub
stances themselves, but claims 
for the methpds or processes of 
manufacture shall be patentable."

Shri L, S. Davar: What about the 
product made by that process? The 
process of manufacture of penicillin

consists of this, this and this. Then 
the final claim will be penicillin 
manufactured by the processes tfore- 

•said. So long as protection is given 
to that process-----

Shri P. S, Naskar: Kindly read 
clause 47(1) (b) which says:

“Where a patent is lor a pro
cess of manufacturing an article 
or substance, the exclusive right 
by himself, his agents or licen
sees to use or exercise the process, 
in India and of using or selling in 
India articles or substances made 
by such process and of Authoris
ing others so to do."

Shri L. S. Davar: I have read that 
clause. The wording of clause S 
should be miade clear to make it ia 
conformity with clause 47. On the 
one hand, you do not clearly say that 
the product made according to ths 
processes will be given protection. 
On the other hand, in clause 47 you 
say about substances manufactured by 
the^ process. Therefore, clause •* 
should be amended in order to make it 
specific that the product made by that 
particular process will be given px’Or' 
Section.

Shri P. 8 . Naskar; Do you agree 
with me when I say that there rhould 
be one process for one product and 
not a multiplication of processes?

Shri L. S. Davar: I am afraid, it is 
not a practical way of thinking. I  
will tell you something tram my own 
experience. Let us take an ordinary 
composition which results in a parti-

• cular product. Let us take a refrac
tory material which consists of a 
particular composition— alumina $■ 
to 10 per cent, chromium oxide 2 to 
3 per cent and so on- When we talk 
of one process, according to the exist
ing law or according to the modified 
Bill, it is always one process which is 
covered. But there is a gtmeial pro
cess in which there is variation.

Shri P . S. Naskar: Drug is a com-
# position of intermediates Each .



intermediate will have its own process. 
Do you think that all these individual 
processes should he allowed to he 
patented or only the final process . 
should be allowed to be patented?

Shri L. S. Davar: It depends upon 
particular inventions. One could not 
generalise. I would put it this • way. 
If there are certain variants coming 
within the broad aspect of the whole 
invention, then you give claim for the 
broad aspect of the invention includ
ing the details of that process.

Dr. C. B. Singh; There is a state
ment which reads:

“So drastic are the terms now 
proposed that there seems little 
doubt that India, if she should 90 
desire at any time in ihe future, 
would not be able to become a 
member of .the Iternational Con
vention if the Bill in its present 
form is passed.”

Would you like to make anv com
ments on this?

ShiT L. S. Davar: There is an Inter
national Convention of which 70 coun
tries are members. Certain principles 
<are laid down which have to be fol
lowed by each member country. One 
of such principles is that so far as the 
patent law is concerned, the same 
treatment should be given to both the 
nationals and foreigners. This has 
been agreed ta by all the member 
countries of the Convention, including 
Russia. Now if we adopt certain dis
criminatory clauses in our law, we 
cannot join that convention.

Mr. Chairman: Thank you for your 
•evidence.

Shri L. S. Davar: Sir, may I thank 
you and the members of the Joint 
Committee for giving me an oppor
tunity to express my viewpoint?

(The witness then withdrew

n. Stemfry ft So%
Patent and Trade Marka Attorn***, 
Calcutta,

Spokesmen:
1. Mr. Harold Holloway.
2. Shri Desh Pal Ahuja.
3. Shri Baldev Chaturtohuj Ojha.

(The witnesses were called in and 
they took their seats).

Mr. Chairman: Mr. Holloway, the 
evidence that you give will be treated 
as ‘ public. It w ill. be printed and 
distributed to a\l the Members and 
also placed on the Table of the House. 
Even if you want any portion of it 
to be treated as confidential, it will 
be distributed to our Members.

We have received your Memoran
dum and we have distributed it to all 
our Members. If you want to add 
anything in addition to what you 
have said in that Memorandum, you 
may do so and then our Members 
will put questions and you may 
answer them.

Mr. Harold Holloway: I thank you, 
Mr. Chairman and the Members of 
the Committee, for giving us this 
opportunity of expressing our views 
on this subject. We are here to help 
the Committee. I hope you must have 
seen our written Memorandum and 
you will appreciate that we have 
aimed in our comments to provide 
material that may help in pinpointing 
difficulties and showing what improve
ments can be made.

My two colleagues and myself have 
between us some 50 years of experi
ence a,nd participation in work relat
ing to industrial property. I have 
spent more than half of my life in 
India, much of it in connection with 
this work. My colleague, Mr. Ahuja, 
has spent many years in dealing with 
industrial property matters. He is a 
Master of Science and he had himself 
been engaged in research for several 
years with the Government of India. 
Mr. Ojha is a Barrister-at-Law. He 
has also been the Registrar of a High 
Court, a Deputy Registrar of Trade



Marks, and a Registrar of Joint Stock 
Companies. So, we have somfc experi
ence of the matters which you, Sir, 
and the Members of your Committee 
are considering.

We felt that we had something to 
contribute in helping you to decide 
what form the new legislation should 
take. It is only right, I think, to say 
that, in general, many people may 
have overlooked the fact that there 
has really been no recent inquiry into 
this. In 1948, the Tek Chand Com
mittee was set up. That Committee 
did circulate a very detailed ques
tionnaire to which my firm, amongst 
others, also replied. That covered the 
whole range of patents law. The Com
mittee which consisted of a number 
of persons presided over by the dis
tinguished ex-Judge examined 122 
witnesses. Its members visited 13 
different cities. There was, therefore, 
a very thorough inquiry. The Com
mittee was appointed on the 1st 
October, 1948 and it reported in April, 
1950. Now; the main point that I 
would submit here is that it was set 
up very shortly after India had her 
Independence and shortly after India 
began seriously to tread the path of 
industrialisation.

Then, when the Ayyanger Com
mission was appointed in 1957, it was 
not in the same way as the Tek Chand 
Committee was.

Shri R. Ramanathan Chettlar: In
what way?

Mr. Harold Holloway: I have got „ 
the exact language here. The learned 
judge was asked to advise with regard 
to the provision of law relating to 
patents and designs. He did not 
examine any witnesses other than 
three Government or semi-Govem- 
ment officials. The questionnaires 
were sent out and 79 replies were 
received. But those questionnaires—
I have got the copies of them— related 
only to the question of product patents 
concerning chemicals and foodstuffs 
and compulsory licensing. The Tek 
Chand Committee covered all th& 
points  ̂ Certainly, I think, all of ydtt 
will agree with fne in paying a tri

bute to the learned Justice Ayyangar 
for the wonderful appraisal he carried 
out. But the important point is that 
it was a personal appraisal. Hit 
appraisal did not rest upon a compre
hensive study of evidence as was 
taken by the Tek Chand Committee.

Mr. Chairman: You want the whole 
ground to be gone over, agafn by 
another Committee?

Mr. Harold Holloway: I leave it to 
this august Committee. I am only 
making a point which, I think, is rele
vant to the background of this Bill.

You have got our Memorandum. 
On p. 5, you will find we have listed 
many points. There are 23 main points # 
set out there. It is interesting t o , 
note that each one of those 23 points 
rests not upon the Tek Chand Com
mittee's recommendations but on the 
Ayy%Hfar Commission’s recommenda- 
tioas with the exception of 3 points 
which have been added since the 
Ayyangar Commission’s Report.

I think there were certain practi
cal considerations which came before 
the Tek Chand Committee— no doubt, 
they would be regarded by you as 
relevant— which perhaps were not 
brought before the Ayyangar Coni- 
mipsion because evidence was not 
invited. The questionnaires also were 
limited only to the two aspects of 
compulsory licensing and product 
patents. If you look at the 28 points 
which have been enumerated, you 
will find that those rest upon the 
recommendations of the Ayyangar 
Commission with the exception of 
3 points which have been added sinoe 
the Ayyangar' Commission’s Report. 
They are not based upon a wide-rang
ing of inquiry of the kind which was 
undertaken before. There has been 
no evidence taken since 1949-50 with 
the exception of those questionnaires 
relating to the only two aspects of 
compulsory licensing and product 
patents. That much is clear. We 
should be specific concerning the 
particular clauses. We cannot avoid 
feeling that the main predicament* 
relates to fh ' irtteribh t* fee appH** 
to the particular clauses. 1 baVe in



mind particularly the lines at the 
bottom of page 4. I would like to 
read out these few lines. It says:

“The obvious principal criti
cism which can be made against 
the Bill is that it neither ends 
Patent Law nor gives adequate 
protection to inventors.’ Patent 
Law everywhere rests upon the 
premise that in the case of inven
tions some element of monopoly, 
although subject to suitable safe
guards, is in the public interest.
If this were not so, then there 
would be no place for Patent 
Law.” .

• This is the basic predicament, 
which is reflected throughout the 
clauses of the Bill.

In our submission there cannot be 
any patent system, unless it is attrac
tive or sufficiently attractive to inven
tors. I would like to refer to the 
Tek Chand Committee Report. They 
Reported in page 7 1 . as follows:

“Another suggestion is that the 
provisions in regard to the grant
ing of fcompulsory licences should 
be made applicable at least to 

patents for inventions aelating to 
food, medicine and surgical 
appliances. We have given care
ful consideration to the arguments 
advanced for and against these 
suggestions. As regards the first 
suggestion, we are wholly opposed 
to it. The ‘exclusive right’ con
ferred b y ' a patent is the. essence 
of the Patent system and compul
sory licences are a negation of 
such ‘exclusive right*, A  patent 
which is liable to be restricted by 
the granting of compulsory 
licences would confer ‘exclusive 
right’ neither on the patentee nor 
the licensee. Most of those who 
take olxt patents do so with a view 
to enjoying the ‘exclusive right* 
conferred thereunder, and the 

K.*ystem of granting compulsory 
; licences in respect, of patents 

generally would not fee; attractive 
to them.”

This is what they said. The point
• I wish to make is this. We are all 

compulsorily amenable to the taxation 
laws, income-tax laws and things of 
that sort. Regarding patent laws, the 
question is whether a patentee con
siders it to be worthwhile endeavour
ing to make an invention, and, if he 
does make an invention, his decision 
whether to secure a patent is his own 
personal choice which can certainly 
be affected very considerably by the 
legislation in any particular cbuntry. 
That view is reflected in the Ayyangar 
Committee report. It is said on page
19 as follows:

‘•Patent Laws rest upon the 
assumption that it is desirable to 
encourage inventions for their 
own sake and that monopoly pri
vilege is the best way of doing 
It. The Swan Committee observ
ed:

“ . . .The theory upon which the 
patent system is based is that the 
opportunity of acquiring* exclusive 
rights in an invention stimulates 
technical progress in four ways: 
first, that it encourages research 
and inventions; second, that it 
induces an inventor to disclose 
his discoveries instead of keeping 
them as a trade secret; third, that 
it offers a reward for the expenses 
of developing inventions to the 
stage at which they are commer
cially practicable; and fourth, that 
it* provides an inducement to 
invest capital in new lines of pro
duction which might not appear 
profitable if many competing 
producers epubarked on them 
simultaneously. Manufacturers 
would not be prepared to develop 
and produce important machinery 
if others could get the results of 
their work with impunity.”/*

Looking into the individual clauses 
of the Bill, the balance is so very 
heavily weighted against inventors. 
It one* looks at the additional liabili
ties wWtffr we emjn^r*fcd th*v 
introductory chapter, the cumulative* 
burden on an inventor is very heavy.
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Under clause 102 Government if 
entitled in certain cases, to acquire 
patents. The “Notes on Clauses’9 
against clause 102 read: “It will be 
uadFu: to enable the Central Govern
ment to acquire an invention in cer
tain circumstances, as for example, 
where it would be economical to 
acquire the patent instead of obtain
ing compulsory licences * in respect 
thereof’. I will cite an invention 
which is a worldwide invention, 
namely, “Terylene”, covering synthe
tic fibres. If there were no patent 
In India then under the new Bill, by 
virtue of prior publication overseas 
no one else would be entitled to secure 
such a patent in India, and the inven
tor but he could not then be prevent
ed from manufacturing as could 
happen if he had a patent, and it was 
acquired. If he secures a patent, it 
would become liable to be acquired 
t j  Government. He could then not 
use his own invention without first , 
becoming a licensee or he would be 
an infringer. This is not all: under 
Clause 93. The Controller possesses 
•considerable powers to deprive 
altogether such a patentee of his 
rights. The patents also acquire an 
obligation to give a great deal of com
mercial information to the Controller 
under penalty of fines. All these are 
factors which cumulatively must 
influence the inventor in deciding 
whether it is worth his while to se
cure such protection. A  little earlier 
I did mention the question of the time 
lag. One of the aspects that has 
naturally been given much attention 
in the drafting of this Bill has been 
the effect of foreign-owned patents. 
During the public controversy which 
preceded the introduction of this Bill, 
there was much reference to the 
majority of patents being owned by 
foreigners, although th&t applies to 
many other countries also.

In this connection, I would like to 
tlraw your attention to page 13 of the 
Ayyangar Report where there is a list 
o f the percentage o f patents in diff- 
rent countries which are foreign- 
owned. This relates to the years 1930-  
Wf, At that time, it i* khown that 

thfc potteen of productfon and mintf-

facture throughout the world was 
very different from what it is today.
If the Members look at these figures, 
they will see that they are very much 
out-of-date today. As a matter of 
fact, a majority of patents are owned 
by foreigners. This is so in almost

• every country, -because protection is 
usually secured for a good invention 
in a large number of countries, and 
in only one of them the inventor is 
not a foreigner.

This need to consider the inter
national position is particularly 
important, because, while in every 
country the legislators can decide the 
laws in their own country, nowadays 
w.hen patented goods are extensively 
exchanged in the ordinary course of 
international trade there is really only 
a very limited variation in patent 
laws, as between different countries 
which is feasible. Otherwise one 
would have to face a situation in 
which goods, which were not covered 
by patents in India, had been manu
factured here, and when they came 
to be exported. Inevitably, the 
inventor who had been unable to 
obtain a patent, or who had not con
sidered it worthwhile to obtain one 
in India, would hold patent rights in 
other countries where the import of 
Buch goods from India would consti
tute infringement. This would 
inevitably be detriment to the pro
duction of those goods here in India. 
These are practical considerations 
which, I believe, would have emerged, 
could there have been an inquiry in 
1964 as well as in 1950. It is regret
table that there was no Inquiry Com
mittee before introduction of this Bill. 
It is a matter of cumulative experi
ence. In considering the position, it 
is not only right to look at the indivi
dual clauses of the Bill, but also at* 
the overall impact of . the Bill. Half 
of our anxiety— I do not say objec
tions, 'because we are not in a position 
to object— concerns its cumulative 
effect.

We have set out these 23 points 
here. We bettieve that these are very 
relevant. Taken together th eyh ave
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destroyed, or are likely to destroy, 
the balance of advantage. Unless 
there is an element of monopoly in 
the patent law, thctre is a contradic
tion in terms. Patent law does depend 
upon this.

It is being suggested in some quar
ters that the Bill which is now under 
consideration merely brings uptodate 
the Tek Chand Committee's recom
mendations which found place in the 
1953 Bill. But this is not really so. 
None of those 23 points appears in 
that particular Bill. Tfcey have all 
been added subsequently. Perhaps 
we are a little biased, but those who 
have spent a good number of years 
working, with the Patent Office here 
have full admiration for its wonder
ful performance, not within, the last 
two years, but really ever since 
Independence. They have been 
handling a number of increasingly 
complicated applications rising from 
800 to 6,000 per year. W e are full of 
admiration for them. We know from 
Our contacts with overseas inventors 
that they too are appreciative. They 
also have great appreciation for the 
way in which o u t  Courts of Law work. 
I was concerned here in Delhi in 
negotiations involving Government 
with the President of an American 
Company, who took the opportunity 
to visit the Supreme Court. He told 
to me that it should be a compulsory 
visit for every foreign visitor, since 
it gave him so much confidence in 
India. This feeling has greatly 
encouraged foreign investors. They 
know that India cannot compete in 
the matter of financial return with 
such countries as South America. 
You may sometimes get a return on 
capital thereof 30 or 40 per cent in 
tfie first years. One of the main attrac
tions here to overseas investors is the 
way in which the Patent Office func
tions, the way in which the Trade 
Mark Registry works, and the way in 
which industrial property rights are 
respected. These are things which 

are built only by years of hard 
Work. Overseas investors greatly 
appreciate and admire the integrity 
m i  competence of our courts.

It is of particular regret to us I  
to them that whereas the 1 Gbaiitf 
Committee proposed {hat all appeal* 
should lie the Courts this new Bill 
proposes that there should be n<> 
appeals to the courts in the matter pf 
compulsory licensing, acquisition of 
patents by Government, etc. It is 
worthy"of xxote that even at that time 
in 1060, when it was not intended that 
any such additional rights, as are 
now sought to be secured by Govern
ment, should be given to the latter, 
the Committee recommended that 
there should be appeals to the court?! 
As today Government's position is 
intended to be one of particular 
advantage, it is absolutely necessary 
that there should be a right of appeal 
to the courts. There are good grounds 
for this. I think* I can illustrate this 
pdint by mentioning the matter of 
applications for extensions of th& 
terms1 of patent. Now, in the new

• Bill, it is proposed that there should 
be no right to apply for extension of 
the terms of patents. Under the exist
ing Act, there is a right to #pply for 
an .extension and there is discretion 
on the part of the Central Govern
ment to grant such extensions.

When the Central Government look 
at a particular Section of the Act, it is 
inevitable that its interpretation will 
be different from that of the courts 
because Government are bound to be 
influenced by considerations of policy. 
The Courts are not concerned witl* 
matters of policy. We are not sayinjjf 
that the Sections of the Act should re
main permanently static. If the Legis
lature wishes to make any change, 
then we believe that the right way to 
do this is by amending the sections 
openly rather than by interpreting 
them differently. On th$ fcasis of thS 
Tek Chank Committee's recommenda
tion, there ^ras provision in the 1998 
Bill for the grant of extensions of the 
teton of patents in certfcfti cases. The 
Ayyangar €bmmissk>& was opposed to 

-this, sind recommended that the** 
should be no provision for extension 
aocOn±ingiy such provision was drop
ped altogether During thfe perfdl 
1964 to 199)1, IS appUotffatu for
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*ions of the terms of patents were filed, 
of which one was later abondoned. 5 
applications out of the remaining 11  
were granted. This was the position 
upto the time of the Ay y an gar Com
mission. With the change of view that 
the Ayyangar Report produced, bet
ween 1958 and 1965 there have been 
48 such applications, and not One has 
been allowed. You will see that 
whereas formerly almost 50 per cent 
o f such applications were # allowed, 
since th£ time of the Ayyangar Com
mission, every application, although 
abased on exactly the same section* has 
been rejected, no doubt on account of 
such change in attitude. Probably the 
officials of the Central Government in 
this Branch are, convinced of their 
fairness, but we have no doubt that 
.considerations of policy have influ
enced them in the interpretation of 
these sections. If it was decided that 
there should, be no extensions in any 
case, the right course for the legisla
ture is to alter the section rather than 
to alter the manner in which it is 
applied. Having regard to the fact 
that the life of patents is short, the 
Tight to grant extensions in suitable 
circumstances as recommended by the 
Tek Chand Committee should be re
tained. India needs many of these in
ventions. Some inventions, by their 
very nature, require long periods of. 
testing before there can be any ex
ploitation of them. Amongst the 48 
applications rejected, one application 
related to a certain insecticide. As 
you are all aware, certain insecticides 
require long testing before it can be 
known with certainty that no toxic re
sidues will be left in crops, edible or 
otherwise, which have been so treated. 
Here the question of human safety is 
involved. Approval was not given to 
utilise this invention any where till
19&5, though the date of the patent, in 
India was some time in 1948. Although 
such permission was given to use the 
invention only in 1956 in the USA, 
tests had taken place in India as e^rly 
as 1957. This invention would be of 
great benefit to the cultivators of India. 
A s I have stated earlier, it can take 
some tone before such an invention,

having regard to the public interest, 
can safely be exploited. If all oppor
tunity to secure extension of term of 
such patents is denied, the country 
wtyl stand to lose much benefit, as 
these inventions will not be adopted to 
Indian conditions or commercially ex
ploited here.

In all these circumstances inventors, 
whether Indians or overseas people, do 
believe that the sections of the Act 
which affect their rights should be 
amenable to challenge on appeal to 
tne Courts. If there is an appre
hension of delay in the making of 
these references to the court, then a 
special Patents Appeal Tribunal con
sisting of a High Court Judge should 
be appointed, so that such matters 
can be dealt with, speedily. If this 
is not done, then Govehiment's posi
tion will be orte of undue advantage. 
There is a basic principle, which I 
don't think anyone of us would dis
pute, meftio index in causa satis that 
is to say, “no one should bek judge in 
His own csiuse”. If there is fear as to 
delay, then it should be possible for 
Government to cope with this diffi
culty without taking away the right 
of reference to the Courts, which 
latter inspire so much confidence in 
those not orily in this country but 
also outside. This right is being 
taken away particularly with regard • 
to compulsory licensing.. One of the 
proposals in the Bill is that the Cen
tral Government as, the appellate 
authority will have the final say 
with regard to compulsory licences, 
while in certain cases the Controller, 
under Sub-clause 85 (iii), must even 
concern himself with whether the 
applicant will be permitted to manu
facture once a compulsory licence was 
granted to him. In ordinary course, 
the Central Government will have 
been concerned with the matter iif 
issue Of any industrial licence, 
which the applicant wfib proposes to 
manufacture, will have been involved 
but not the patentee. It is desirable 
that justice should not only be done.
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but that it should appear to be done, 
and yet the patentee may later be in 
conflict with the holder of the in
dustrial licence granted by Govern-
jgient, the outcome of which dispute 
will depend on an appeal to the Cen
tral Government, which had itself 
already granted the industrial licence* 
We have been concerned in cases 
relating to compulsory licences in 
which the applicants have previously 
managed to secure industrial licences 
from Government, and have thereafter 
sought to weight the controller’s con
sideration of the compulsory licence 
appplication against the patentee. 
Thus, these are genuine apprehen
sions, and the Committee upon con
sideration of these representations 
may feel that a right of reference to 
the Courts is desirable. I cannot 
carry this point any further. I believe 
that if it is feH that the present 
situation is unsatisfactory from the 
standpoint of delay, then it would 
be reasonable to request this Com
mittee to have a further look at 
the idea of creation of a Patent 
Appellate Tribuna1 as it might prove 
successful. It is not fair that delays of 
great magnitude should have been 
attributed to patentees during pre
vious public discussions nor is it 
enough to say, in order to justify the 
proposed change, that appeals to the 
Central Government would be dis
posed of quickly. I would like to give 
you certain facts very briefly of one 
of the main cases in which delay is 
alleged. My firm has been engaged on 
the side of the patentees in practically 
all these compulsory licences appli
cations,. so that, we have comprehen
sive knowledge of these. A  little 

v while ago a paper was submitted to 
a meeting in India, concerning indus
trial property rights, in which allega
tions of delay by patents in compul
sory licence proceedings were made. 
In the latter connection, one case is 
most commonly mentioned and will no 
doubt be referred to this Com
mittee. In this particular case we 
*ould like to cite the hroad facts as 
they are revealing. With your per^ 
mission T would like to read these par
ticulars,

Patent Nob. 43678 and 49670.
'"Hie responsibility f6r delajr

* cannot be attributed to th£ paten* 
tees.

After filing their application* k - 
on the 28th September, 1956^ it 
took the applicants for Rea
sons best known to them, until
the 24th September. 1957, i.e., 
approximately a year, before 
true copies i.e., exact copies, were 
served* on the patentees. ,

“Moreover, as late as the 2nd 
September, 1958, and the 30th 
October, 1958, i.e., two years and a 
month after the filing of these 
applications, the applicants lodged 
Petitions for leave to submit fur- 
there evidence, both of which were 
dismissed by the Controller on the 
20th January, 1959. It is surely 
inarguable that this delay is attri
butable to the applicants, and was 
not due either to the patentees o r  
to. any statutory deficiency.

“On the 9th February, 1959, the 
applicants made a further attempt, 
by lodging another Petition, to  
obtain leave to file additional evi
dence, and this was eventually 
allowed on the 30th June, 1959, 
whereafter, as is customary, the 
petitioners were, as a direct con
sequence, afforded opportunity to 
file additional evidence in reply, 
which they did on the 2nd Novem
ber, 1959. In the result, the hear
ing of the applications was there- 
fpre able only to commence od 
the 22nd February, 1960.

“Thus, the applicants’ own rtila-  
toriness, in the matter of submis
sion of evidence, was alone res
ponsible for delaying the hear
ing during, such period extending: 
from the 2nd September, 1958, to 
the 22nd February, 1960, i.e., for 
almost 18 months.

"If to such* period of 18 months 
there be added the period of one 
year, l.e., from the 28th Septem
ber, 1956, to the 24th September, 
1957, taken by the applicants to* 
supply to the patentees true co— ' 
pies of their application, it is- ' 
found that an aggregate of T
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' ’ years and 6 months’ delay resulted 
solely from the applicants’ own 
actions.

“The hearing of such applica
tions took place on the 22nd, 23rd f 
and 24th February, I960, where
after the then Controller deliver
ed Judgment only on the 21st 
March, 1961, i.e., 13 months later.

“If to such 13 months be added 
the period of delay directly attri
butable to the applicants bf 2 years 
and 6 months, a combined total 
of 3 years 7 months delay in ob
tained for which, by no strength 
of imagination, could any lacuna 
or fault in the Patent Act or Rules 
(or indeed on the part of the 
patentees,) be held responsible.

“Accordingly, at the time of de
livery of such judgment on the 
2lst March, 1961, a period of 4 
years and 6 months had elapsed 
since the first filing of the appli
cations.”
Here I should say that if the com

bined total period of 3 years and 7 
months delay is deducted, it will leave 
only 11  .months with which the 
oatentee is at all concerned. A  
brief reference may also be made 
to other cases ''allegedly, indicat
ing dialatory tactics on the part 
of patentees. Suffice it to say that the 
facts are broadly similar in the case 
of the compulsory licence application 
relative to Patent No. 48416, in which 
delivery of the Decisions and Orders . 
occupied more than 2 years and one 
month. I would respectfully request 
you to enquire into any such the cases 
which may be mentioned to you the 
facts of which should not be taken as 
established. Of course occasional ad
vantage is taken of the rules by every 
part or litigant. This mention of de
lays is just to show that these one
sided allegations are without justifi
cation. I believe that the information 
in such statement will prove, there
fore, to be interesting.

Shri M. R. Masani: Will that state
ment be available to us?

Mr. Harold Holloway: With the 
Chairman's permission I would like to 
make that statement available to the

SB

Members. I believe I need give onlV 
the ntimbers of the patents concerned. 
On that basis* verification from the 
Patent Office could be made.

Shri M. R. Masani: Would you kindly 
circulate that statement?

Mr. Harold Holloway: I shall have 
it cyclostyled tomorrow morning, so 
that it can be distrituted tomorrow. I 
have not mentioned the names of the 
parties but 1 shall give the patent 

' numbers.
Mr. Chairman: Here the case num

ber is enough.
Shri R. P. Sinha: It seems that the 

witness has very long experience. Can 
you tell us as to whether there are 
any cases where the patentholders 
were also responsible for such long 
delays? I think invariably in almost 
all the cases, the patentholders pro
long such litigations..

Mr. Harold Holloway: I could not 
concede on that point. I would only 
say that all patentholders are not 
saints. Certain procedural advan^ 
tages can sometimes be taken by them. 
There have also been a number of 
cases where delays have been caused 
by the Applicants, But, where the 
patentee* is allegedly at fault there 
may have been valid reasons for 
opposing the applications.

In the well-known case relating to 
chloram-phenicol the international 
patentee had six licensees, including 
its own associated company in India, 
who were licensed to produce chloram
phenicol in India. Three of them^ 
prior to the submission of the appli
cation for a compulsory licence, had 
alr^adv obtained industrial licences t© 
produce, and the total of such licensed 
production capacitv exceeded Govern
ment’s estimate of requirements for 
Chloram-phenico1. Of these six 
companies who were licensed, five 
were competitors of the patentee. 
They had no connection what
soever with the latter. The other com
pany was a subsidiary of the Patents.
In so far as the applicant was con
cerned it is a fact that, the applicant 
had itself been associated with a licen
ce of the patentee. That connection

♦
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had been terminated and the 
.patentees rightly or wrongly, but 
genuinely considered that the appli
cants were not suitable, it cannot be 
said to be an unreasonable monopoly 
When a patentee has licensed live of 
its competitors.

Accordingly, as 1 said, we hope that 
the Committee will reconsider the 
question of’ appeals. .

Now so far as the Bill itself is con
cerned, it does seem to us to contain 
a number of oddities. For want of a 
better word, I call them, ‘oddities* 
and by that we have particularly in 
mind those clauses which provide for 
retrospective effect.

Now, it is never enough to say that 
in no circumstances should there 
even be retrospective provisions, but, 
generally speaking, there should 
always be close examination before 
introduction of any retrospective pro
vision,— and there are six main 
clauses which affect the position of 
patentees adversely and retrospec
tively.

The first one concerns the term of 
patents which is clause 53. We have 
tnade our comments on this on page 
54. I do not propose to add anything 
to that.

Shri P. S. Naskar: Mr. Holloway is 
just elaborating the points that he has 
jiven in his memorandum. But is he 
prepared to answer questions on the 
basis of the written memorandum he 
has submitted. He is only just recapi
tulating what he has said *in thi* 
memorandum. I think We have all 
gone through his memorandum If 
he has any new points, he can put 
forward them rather than elaborating 
his memorandum.

Mr. Chairman : You can go on.

Mr. Harold HoQloway: You will 
appreciate this is a , very long and 
important Bill, sometimes it is very 
difficult to recall precisely whether 
one has included a point or not. I do 
not want to recapitu’ate. j  apologise.

Shri P. S. Naskar: You can supple
ment it. .

Mr. Harold Hetttfway: I warn ta
add one or two points of information.

CL 64(1) (h ) :— W e believe that
• this may even not five been intended, 

but it does seem rather less than 
equitable that a patent granted on the 
basj? of the law as It existed at a 
particular time, and which complied 
with such law, should become liable

. to be revoked as a result of a subse
quent change. We • have in mind, 
particularly, the question of novelty 
as it is proposed to be affected by 
prior publication oul$ide India. We 
also have in mind the position of 
importers who have already secured 
patents, and there is nothing wrong 
in that. Many countries do refuse to 
grant patents to people who, having 
seen inventions overseas, have brought 
them into the country and then manu. 
faetured under them. Butf if the 
legislature changes its mind on th* 
question of communication patents or 
the obtaining of patents by importers 
then we say that it is undesirable that 
these changes should be made retros- 

. pectively effective. Drafting of clauses 
of such technicality is always difficult 
and any criticisms that we have made, 
have been made with humility. It is 
easy to throw stones. It is a highly 
difficult Bill to draft and anybody 
who has attempted to do so would, 
we hope, welcome comments which 
are basecl on ^practical experience. It 
does seem in this case that the drafts-

• men may perhaps have overlooked the 
consequences of the new revocatidn 
grounds, which have been specified 
elsewhere in the Bill, upon patents 
Which will have been granted before 
the Bill becomes law. For example, 
take the matter of destruction dt 
novelty, anticipation as Tl 1 s called by 
prior publication overseas, i.e. any
where outside India, as opposed to 
only inside India— it may be that this 
Committee will feel that It is a right 
step that publication anywhere should 
destroy, novelty, but that is a separate 
question. The point here is# whether 
any person should be able*to go to 
a Court to apply for revocation of a 
patent, granted before the n£w Act, 
only on the ground that some 8-9
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#ear$ ago there had been some publi
cation overseas prior to the ^rant of 
ilie particular patent in India. That 
Could only lead to great uncertainty. 
My respectful submission is that con
sideration shouRMfe ~|Ttfen to retfJedy- 
ing this defect.

The third point concerns Cl. 68: 
Interests are not to be valid unless 
registered within 3 months. This is 
likely to lead to difficulties in the case 
of agreements that have previously 
been executed. One would prefer to 
ensure that this should apply only 
to agreements executed after the com* 
ing into force of the Act. Fourthly, 
under clause TOT, in an infringement 
suit, evety ground on which a patent 
may be revoked is to be a ground of- 
defence. This would mean that after 
infringing your patent, I could go 
along and say to the Court That al
though your patent had been valid 
for say nine years, it had now become 
liable to revocation by virtue of this 
new Act, sijice there had been publi
cation, possibly even by yourself, the 
patentee outside India, at some time 
prior to the filing of the Indian appli
cation . . .

Mr. Chairman: How do you say
clause 68 is retrospective?

Mr. Harold Holloway: It js retros
pective because it requires all agree
ments, eVen previously concluded 
agreements . . .

Mr. Chairman: The agreements are 
only with regard to those registered 
under the present Act and notT with 
regard to those registered under the 
previous law. •

, Mr. Harold Holloway: With respect, 
all patents, evon if they were secured 
undei* the earlier Act would surely 
be regardable as having bepn granted 
validly and held on the register under 
the new Act. If that is not so, then 
it is difficult to know what the status 
of those “old” patents woilld be.

Shri M. R. Sherrani: Then what is 
the position of the patents which are 
already existing?

Draftsman: Sir, wherever We have 
applied the provisions of the present 
law to the patents issued under the 
existing law, we have specifically said 
so. But wherever we have not speci
fically said so, the patents gnmt#d 
under the existing law will aubjeoted 
to the provision of clause 162 be gov
erned by that Act and not by this 
law.

Shri M. R. Masani: You mean the 
old law will continue for the old 
patents? •

Draftsman: So far as this* point is 
concerned, kindly refer to the repeal 
clause, clause 162. It says “ (2 ) Not
withstanding the repeal of the Indian 
Patents and Designs Act, 1911, in so 
far as it relates*to the patents, the 
provisions of section 21<a) of that Act 
and of any rules made thereunder 
shall continue to apply in relation to 
any patent granted before the com
mencement of this Aot in pursuance 
of that section. (3) Save as otherwise 
provided in sub-section (3 ), the pro
visions of this Aqt shall apply to any 
application for a patent pending at 
the commencement of this Act ang to 
any proceedings consequent thereon 
and to any patent granted in pursu
ance thereof.” Wherever there is an 
application pending, to that, of course, 
this law will apply. .

Mr. Harold Ho'loway: But clause
64(1) which relates to revocation 
reads: “Subject to the provisions con
tained in this Act, a patent, whether 
granted before or after the commence, 
ment of this Act may, on the petition 
of any person interested or of the 
Central Government, be revoked by 
the High Court on any of the follow
ing grounds . . .

Draftsman: That is retrospective.
Wherever we have provided retros
pective effect, we have said so. Clause 
53(2) also has retrospective effect.

Mr. Harold Holloway: The fifth is
Clause 141 relating to determination 
of certain contracts . . .



■ Draftsman: That is retrospective;
■that is made clear.

• Mr. Holloway: Then the
sixth one is Clause 87— that patents 
already granted are to be endorsed at 
cnee with the words ‘licences of 
right . . »

Draftsman: That is also retrospec
tive. •

Mr. Chairman: Wherever it is re
trospective, it is mentioned in the 
section itself.

Mr. Harold Hollowly; In these
cases, there is no doutit that it is
retrospective and that is an aspect 
which is causipg considerable concern, 
understandably, to patentees. These 
are the six anxieties concerning the 
retrospective consequences to paten
tees. Then there are some clauses 
which do seem to us to be inappro
priate. I have here seven of those
clauses. I am not going to make
again all the comments which are 
already there in our memorandum.

Mr. Chairman: *You have already 
given them.

Mr. Harold Holloway: 1 now come 
to clause 90 which is dealt with at 
page 79 of our memorandum. Sub
clause (a) (iii) of this clause pro
vides for inclusion of the additional 
words:

‘or developed or su^h market
capable of being created is not
being created/

Our submission is that while it . js 
quite reasonable to expect the Con
troller to ascertain whether an exis
ting market is being satisfied to an 
adequate extent, it is not reasonable 
to expect the Controller to determine 
whether a market is capable of being 
created. Whether a market is being 
supplied is a matter of fact. Whether 
a market is capable bf being created 
is really not possible of Judicial or 
scanti-judicial determination. We do 
believe that in* this case the words *a

W

market for the export fcf the patented 
article manufactured in bidiia is not 
being supplied* are fair and reasonable 
but that the reference to possible 
creation is something which even 
Socrates c'oulcf hardly have decided 
fairly. Therefore, we do hope that 
our recommendation will be accepted 
and that those additional words will 
be deteted.

Then, I come to clause 8 about 
which you must already have heard 
a great deal, and that is referred to 
at page 31 of our memorandum. 
This relates to the obligation 
upon an applicant to keep the 
Patent Office informed of the filing of 
applications in other countries and of 

•official •objections and the amendments 
made thereon. I would like you and 
the Members to consider the additional 
expense that this would involve, and 
this will become evident when you 
take into account the fact that any 
major patent today is protected in 
eighty or more countries. Also, the 
obligation on our friends— because 
they are all friends—  in the Patent 
Office would be such that the task of 
keeping these extca records would be 
as impossible as it would be for my 
firm or any other.

Shri * R. Ramanathan Chettiar:
What is the practice in the UK?

Mr. Harold Holloway: In the UK
there is no such obligati'on. This 
proposal is based, 1  believe, on the 
Canadian, practice, since the Cana
dians sometimes, but very rarely, 
make such rnquries; I say this on the 
basis of experience because my firm 
has on behalf of Indian applicants, 
filed applications in Canada, and very 
occasionally we have had an enquiry 
because the Canadians are sometimes 
interested ir\ what has happended in 
the USA. Although we file applies^ 
tions all round the world for Indian 
parties, we* have no experience of 
anybody else calling for this infor
mation. I do not know how the suc
cessive Controllers, even though they 
be men of great wisdom and learn-



Hit; will be able to translate some of 
t i fcgc othei1 ' application* and docu
ments or what they would do 
with them.

Shri R. Ramanathan Chettiar: Can
you enlighten us about any other 
easier method by which Government 
could obtain this information?

llr . Harold Holloway: I do not thihk 
it is really possible and I do not think 
that there would be any utility in 
securing this information, because the 
law in India is already different from 
that in other countries. When this 
Bill comes into effect, it will be even 
more different. So, I do not think 
that much guidance would be avail
able from what happens in other 
countries. We have made an appraisal 
and we reckon that it could land an 
applicant from the^USA in an addi
tional expenditure of Es. 10,000. That 
is not an arbitrary figure it is based 
on calculation which we have made.

Shri R. Ramanathan Chettiar: What 
is the practice in the USA?

Mr. Harold Holloway. There is no 
such obligation in the USA. .

Shri R. Ramanathan Chettiar: It is
there only in Canada?

Mr. Harold Holloway: Even in
Canada, to the best of our knowledge, 
it is not a statutory or official obliga
tion; it is merely a case of the exami
ners sometimes asking for information 
with reference only to the USA. But 
we do not believe that it would ever 
be an advantage. It would be a dis
advantage to the applicants, in the 
matter of expenditure, to the agents 
in the matter of handling, and also 
to the Patent Office. Therefore, there 
ean hardly be any justification for 
this new burden. So we do ask you 
to look particularly carefully at the 
necessity for this clauser ’ ■*

: The third one of these particular 
anxieties is in regard to Clause 89

which is dealt with at page 76 of our 
memorandum. Our anxiety here to 
this. There are overseas patentee* 
particularly vho would like to manu
facture in Indiat but nobody from 
overseas can manufacture here unless 
he can get the necessary permission. 
If an inventor obtains a patent in this 
country, which he is not permitted 
himself to work, and it is notified as 
“licences of right”,— you know what 
that means; it means that anybody can 
use it—or a compulsory licence has 
been granted in its respect it does 
seem to us unreasonable that the 
patent should then, on the top of all 
that, be- liable to be revoked. For, as 
we have pointed out, it could happen 
that after it was revoked, a licence to 
manufacture might be granted to the 
Patentee. We hope therefore that you 
will rest content in such cases with 
the power to grant compulsory licen
ces and you will not insist also on 
having the power to revoke. India's 
position is unusual in that the sys
tem of industrial licensing is rather 
tighter, for understandable reasons, 
than in most other countries.

The fourth point is in regard to 
clause 102 which is dealt with at page 
88 of our memorandum. I am refer
ring to item (a) on this page. I have 
mentioned this before so I will not 
repeat it. I did indicate, however the 
case of a patentee who could be in a 
worse position by securing a patent 
here, in that he might, as a result of 
acquisition of the patent, be prevent
ed from himself manufacturing, so, 
we would ask you to reconsider this 
clause, because it will have a deter
rent effect upon the making of ap
plications for patents both in regard 
to Indian inventors as well as in re
gard to overseas inventors.

Shri R. Ramanathan Chettiar: It is 
In respect of defence inventions.

Mr. Harold Holloway: There is no 
•uch restriction in that respect. It Is ' 
for a ‘‘public purpose" which includes 
a Government undertaking. It is' a 
very wide term and that is one of tlie 
point* rsf anxiety. '



Then, I turn to clause 417, on page 
fll, of our memorandum which 
Kirill have an adverse effect on exports. 
It would mean— and this i»  what 
would happen— that if there is going 
■to be no protection for the products 
evep. when achieved by specific pro
cesses, you would then find that 
parties are to be put, as they are put 
under the Bill, in a more ’ favourable 
position ii they import from outside 
India a product, than if they manu
facture it in India, because, if they 
manufacture it in India, they will be 
infringing the process, whereas if they 
import it from overseas, as there 
would be no protection lor the pro
duct, there would be no infringement.

Then clause 141(1), page 98. As we 
"have noted in our memorandum, the 
effect of this provision Would be that 
it would become a matter of chance 

-as between two contracts: whether one 
is liable to be invalidated and the 
other should continue to be valid. 
This particular 'clause was considered 
at length in the Ayyangar Commis
sion’s report, and the Author cftme 
out there strongly against it, but it
"has reappeared here.

Shri D. P. Karmj&rkar: Could you
elaborate this point? .

Mr. Harold Holloway: I think that 
is quite easy. If you take the case you 
were mentioning earlier, the case of 
chloramphenicol, then, under the 
Bill, to import chloramphenicol would 
not constitute an infringement, be
cause the product would be brought in 
and the product would not be protect
ed, but if a party other than the 
patentee, instead of importing it, were 
to manufacture it in India, he would 
be using the process, so, he cauld be 
restrained. I do want to say that we 
have in my firm & very large number 
of people, over a hundred, who are 
concerned in tabulating what is going 
On outside as well as where in.India. 
It is difficult enough for us to keep 
nbreagt. so we appreciate the difficul
ties of Ministers, but it is a faot that 
tfte Min&ier was misinformed in the 
speech that he made as to the position

of product—̂ patent* in other countries. 
Would I be permitted to refer to that?

Mr. Chairman: Yes.

Mr. Harold Holloway: I quote from 
the speech of the Minister, who said:

“Shri Dandeker tod Shri N. C. 
Chatterjee think that nowhere * 
was this difference existing bet
ween processes and products. I 
would sublnit that this difference 
exists already in many countries.
I have got a 'long list of such 
countries here with me, namely, 
Argentina, Austria, Brazil, Bel
gium, Canada, Chila, Czechoslo
vakia, Denmark, Finland, the 
Federal Republic of Germany, etc., 
where foodstuffs, pharmaceutical 
preparations and product— obtain* 
ed by chemical processes are not 
patentable, but only processes for 
preparing them * are patentable.”

The difficulty here is understandable. 
Different Acts take different forms. In 
certain cases, one Act may say that 
certain things only are patentable, and 
at a different place deal with infringe- _ 
ments so that it would be quite natu
ral for somebody who perhaps had not 
seen the £ct, to assume that a product, 
even when achieved by a particular 
process, is not protected; if this were 
not listed but, if you look elsewhere 
in the statutes, you would find that 
for the purposes of establishing in
fringement, protection is given to 
such a product.

Argentina* for example, far from 
not allowing products when achieved 
by a process, allows clinical products 
per se. and there is a very good rea
son for this. The whole tendency in 
the world today, I submit with res
pect* is to extend protection to pro
ducts per sb in the interests of the 
little man; for example, if you are a 
big company, when you make an in
vention and you achieve a product by 
means of a kptedfic process, then you 
set out, with the aid of massive re
search, to discover all the other pro
cesses by which you can achieve the



same product. If you are a small in
dividual you mayf with a little capital, 
perhaps discover a process which gives 
yeti a particular product, bui fo u have 
not got the means nor the resources to 
discover all the other possible proces
ses. In India, heretofore, although it 
has not" been specifically stated in the 
statute, it is well-established practice 
that one only gets protection for a 
product when achieved by the pro
cess which is specified, and there would 
be no objection from the standpoint, 
I think, of patent practitioners, if a 
specific effect were to be given to this 
in the statute. That was proposed in 
the Tek Chand Enquiry Committee, 
and in the * 1953 Bill it also found 
place. In Argentina, far from having 
no protection for products when 
achieved by processes, they have gone 
the whole way, so that, a patentee 
secures protection for such a product, 
howsoever achieved. The next coun
try is Belgium; there is no such res
triction there. In Canada, the pro
ducts prepared by particu'arly des
cribed processes are allowable.

Shri D. P. Karmarkar: Clause 5
specifically relates to medicine, drugs 
and substances produced by chemical 
processes. In those cases, the products 
cannot be patented.

Mr. Harold Holloway: That is rightr 
but the term' “chemical products'* 
covers almost all products.

Mr. Chairman: What is your ncfxt 
point?

Mr. Harold Holloway: Really you 
have a list there of six cauntries—  
Argentina, Belgium, Canada, Austria, 
Brazil and Germany— where the posi
tion is very different, as members 
might have gathered. I do not want 
to say this critically. As I said, it is 
very difficult to ascertain the true 
position. It is only by getting our 
Angers burnt that we have over the 
years been able to ascertain these 
things. This is a very difficult sub
ject. That is why we have to point 
out some of these things to you and 
to this committee.

Mr. Chairman: How much more 
time do you require?

Mr. Harold Holloway: I will try to 
finish in half an hour.

Mr. Chairman: You may cantinue* 
your evidence tom orrow. We shall 
now  adjonm  and meet again at 1.30 
p.m. tom orrow.

(The witnesses then withdrew)

(The Committee then adjourned)
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Remfiy & Son, Patent and Trade Mark Attorneys, Calcutta
Spokesmen: *

1 . Mr. Harold Holloway
2 . Mr. Desh Pal Ahuja
3. Mr. Baldev Chaturbhuj Ojha

(The witnesses were called in and they took their seats)
Mr. Chairman: You were on clause 

102 yesterday.

Mr. Harold Holloway: In accord
ance with your instructions, we have 
submitted a. note concerning the two 
points.

There was one point which arose 
yesterday when the Draftsman drew 
attention to the fact that ‘patent’ was 
defined in the Bill by reference to 
patents granted under the present 
Act. It was pointed out that one of 
my apprehensions concerning the 
effect of a clause bn patents already

granted was ill-based, because of the 
definition, and that wherever patents 
which were granted under the previ
ous Act we^e to be affected, it was 
specifically stated. If the Bill is exa
mined, then it will be found that 
there are many discrepancies. For 
example, Clause 84(1) which deals 
with compulsory licences, say*

“At any time after the expira
tion of three years from the date 
of the sealing of a patent . . .*

44A  patent” means, according to the 
definition, “a patent granted under.
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this Act”. Now there are , a wide 
variety of other references; as for 

^example, concerning the restoration 
of patent rights, when there is a si
milar reference only to “a patent” . 
Again a patentee in India gets his 
right. to file a suit for infringement 
by virtue of the statute and not as in 
England by virtue of the terms of 
letters patent. The clause dealing 
with the right to bring an infringe
ment suit refers only 4o “a patent*’ ; 
it does not make any reference to 
patents previously granted. I think 
the reason for that is intended to be 
the savings clause which is to be 
found in paragraph 3 of Clause 162:

“Save as otherwise provided in 
sub-section (2 ), the provisions of 
this Act shall apply to any appli-. 
cation for a patent pending at the 
commencement of this Act and to 
any proceedings consequent there
on and to any patent granted in 
pursuance thereof.”

So the applications which are pend
ing at the time when the new Act 
comes into force are well taken care 
of.

But there appears to be no* other 
provision except 162(4):

“The mention of particular
matters in this section shall not 
prejudice the general application 
of the General Clauses Act, 1897, 
with respect to repeals ”

Hie learned Draftsman* made the 
point that ‘patents’ meant the new 
patents except where it is specifically 
stated otherwise in the Bill. It does 
seem undesirable tjiat while in some 
cases reference is m&ae in the clauses 
to the fact that such clauses are to 
cover all patents, whether they were 
grafted yn^er the previous Act or 
under the new one, in other clauses 
there is no such reference. I would 
suggest respectfully that considera
tion be given to the possibility of fol
lowing the same pattern throughout. 
At one place it has been specified

M
that a clause is to apply to all those 
patents granted under t)ie earlier Act 
as well#as under the present Act. That 
pattern shou d be followed through
out; otherwise, misunderstandings of 
the sort to which I was a party yes
terday, are likely to occur.

In the 1953 Bill there was an addi
tional provision which read like 
this— this is 115(3):

“Save as otherwise provided in sub
section (2) the provisions of this Act 
shall apply to any application for a 
patent pending at the commencement 
of this Act, and to any proceedings 
consequent thereon to any patent 
granted in pursuance thereof” .

There was thus more extensive pro
vision in the 1953 Bill. In the Patents 
and Designs Act of the U K. of 1907 
a rather easier procedure • was, I 
think, followed. ‘Patent’ was defined 
to mean “letters patent for an inven
tion.”

Shri R. Ramanathan Chettlar: Since 
then a lot of water has flowed under
neath the bridge. You are referring 
to the 1907 Act.

Mr. Harold Holloway: Quite, but 
in this country we have never had 
any occasion to repeal any Patents 
Act. It is the‘ first time that this* is . 
occurring. Of course, no one is 
bound by what has occurred anywhere 
else, but it is of interest that they 
define, in such 1907 Act, “patent” to 
cover all patents and then put in a 
further specific provision which wa» 
98(2). '

“Except* where otherwise expressly 
provided, this Act shall extend to all 
patents granted and all designs regis
tered before the commencement of 
this Act, and to applications th$n 
pending in substitution‘for such enact
ments as would have applied thereto 
if this Act had not been passed.”

In that case there is no doubt. It* 
might be worth while for you to con-
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cider inclusion of a definition of a 
“‘patent”, by referring in to the same 
way as it occurred in this (1907) Act, 
to any patent, that is under whatever 
Actr and then to make it plain that 
all the provisions would apply except 
where it is expressly stated otherwise, 
irrespective of the Act under which 
the patent had been obtained. At the 
moment it does seem as if we are do
ing some of the one and some of the 
other, which is certainly inconsistent 
and liable to make it more difficult 
for patentees and others to interpret, 
these provisions.

SHrft E. P. Sinha; -You mean that 
our definition of ‘patent' should be 
revised accordingly?

Mr. Harold Holloway: Yes. 1 think 
that would be easier. At the moment 
the definition a patent is to a patent 
granted under the new Act. For the 
next fourteen years anyway there 
should be patents on the Register that 
have been granted under the 1911 
Act, and it certainly will make it more 
difficult for the Patent Office staff and 
for everybody else if, instead of a 
clear provision of the type I have just 
read out that was followed not only in 
1907 but subsequently also in other 
British Acts, you introduce a clause 
which is not so clear; then all the time 
one will have the initial problem of 
deciding whether any particular 
clause, by virtue of the General 
Clauses Act or some other provision, 
means what it says to the extent of 
covering all patents or only patents 
under the new Act, and there will be 
confusion. The learned Drafts man 
pointed out yesterday that in certain 
clauses mention was made of the fact 
that the clause would apply to both, 
classes of patents. If in some cases 
this is stated, I think it should be 
Similarly stated in all other cases 
where this is intended.

Shri D. P. Karmarkar: Your point 
I take it, is that the Act should be so 

> worded, all the clauses, so that what 
Is applicable only to new patents and

807(B) LS—5.

# >. 
what is applicable to both patenU 
ought to be clear?

Mr. Harold Holloway: The whole
Act should apply to every patent ex
cept where it is specifically stated 
otherwise. That is the simplest pro
cedure.

Sir, yesterday when you concluded 
the proceedings 1  had just referred to 
the fact that there were certain in
accuracies concerning the countries in 
which protection for products where 
obtained by specific processes is 
given and is not given. Moving on 
from there, I think that point is im
portant, because clearly India, like 
every other country, must in a matter 
of this sort pay some respect to the 
practices that obtain in other coun
tries. Otherwise, if one is completely 
out of step, the question of the com
mercial exchange of Patented goods 
and other things, the question of join
ing the International Convention, etc. 
would become complicated, if not Im
possible.

On this matter of inventions which 
are not patentable I would invite your 
attention to page 27 of our memoran
dum. It is under this clause 5, that 
products are said not to be patentable 
even when achieved bv a specific pro
cess. Now, if one looks at other por
tions of the Bill, they would seen to 
indicate that these products are pat
entable. I am comparing clause 3. 
referred to on page 27 of our memo
randum, with clause 47 (1 )0 )  refer
red to on page 51 of our memoran
dum. Clause 5 says th*t products nre 
not oatentable in India, but clause 
4 7 ( 1 ) (b) suggests tha* substance as 
bv process and Patentable. Elsewhere 
in the Act (clause 48) we are told 
that it will not constitute infringe
ment if Government import*, o t  
authorises the import of these pro
ducts. Clearly, if products even 
when obtained by Particular processes 
which are thus protected are not to 
be protected, then there would seem
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.to  be no reason why there should be 
' a particular exemption in respect of 

Government concerning the imports 
of these products. If these products 
are not covered by patent projection, 
then if Government or anybody else 

'imports them, there would be no in
fringement.

The hon. Minister in the Lok Sabha 
on the 22nd November, 1965 said: 
“Thirdly Government could authorise 
such licensees to import the patented 
article from any source, wherever it 
is available at a cheap price for sale 
in India, subject to the payment of a 
reasonable royalty to the patent-  
holder.”

, That quotation followed a diScus- 
.sion on drug patents. The quotation 
does suggest that the Minister was 
under the impression that there would 
•be protection for products when secur
ed by the particular process, arid that 
Is borne out by the language of clause
4&

Clause 48 reads thus:
^Notwithstanding anything contain

ed in this Act,—
• • • •

f (b) the importation by or. on 
‘ behalf of the Government of 
' any patented medicine or drug.

’ for the purpose merely of its .
” own u se .. .

' Shall not be deemed to con- 
'stitute an infringement of the 

" rights conferred on the patentee 
by this Act.*, k 

1 think, therefore, that it will need 
a policy decision by Parliamont or 
by this Committee, no doubt, as to 
whether protection is to be granted 
to products as is suggested by 
clause 48, or whether there is to be no 
such protection as envisaged by 
clause 5, because clearly, if there i« 
no protection, then there is no 
reason why the Minister should 
have suggested that royalty would 
be paid to the patent-holders. We 
are wholeheartedly ih favour of 
some protection for the product. I 
mentioned yesterday that it was in 
the intttrtittfc of the little' man parti

cularly, that there dbtfiikft be such
protection, and, if thttfe was no such 
protection, then these patents would 
be virtually valueless because any
body could import the product. We 
do ask you to consider this question 
of product patents. We have put 
forward a suggestion in this regard 
at page 29, of our Memorandum as to 
how this clause 5 could be re
drafted so as to bring it in line with 
the rest of the Bill. Our recommenda
tion is set out at page 29 in para* 
graph 7. If that draft is not accept 
able, then it might be worth-while 
having a look at the 1953 Bill. Sub
clause (d) of clause (3). of- Bill 
says what is not patentable. The 
language used there is very feliciti- 
ous. It is as follows:

“A  substance prepared or pro
duced by a chemical process or 
intended for food or medicine*

, other than a substance prepared 
or produced by any method or 
process of manufacture particu
larly described in the complete 
Specification of th* invention o r , 
by its obvious chemical equival
ent/*

There are a number of variations 
which could easily be made so as to 
give the some effect as this sub-clause 
(d).

If it is decided that products 
when secured by a protected process 
should also be protected, then there 
is another problem which I would 
like to put before you. This is not 
covered in our memorandum exccpt 
in the introduction. In such intro
duction, we have referred at the bot
tom of page 2 to the fact that in the 
UK it was found that it was not real
ly enough merely to give protection 
to a product, as was the case in the 
UK up to 1919, and as is, of course, 
the position in India today, because 
if somebody imported a product, a 
chemical product, it was very diffi
cult for a patentee to establish that 
such product had besn manufactured 
by any particular process. So, the 
UK Act, section 38A (2 ) not un
reasonably, in those circumstances* 
declared that a product would be
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.deemed to have been manufactured 
i by the protected process unless it 

could be proved that some other pro
cess had been used.

A lot has been said about the de
lays. Delays in these matters do result 
from proving or endeavouring to 
prove that no other process but the 
protected process could have been 
used. I would suggest that that mat
ter also be looked into.

The other two points that I would 
like to deal with concern food and 
drugs. The definition of food in 
clause 2 has b^en covered at page 12  
of our memorandum. At the pre
sent time, the definition is proposed 
to be.

“ ‘food* means any substance in
tended for the use of, or capabic 
of being used by, babies, in
valids or convalescents as an 
article of food or drink . .

Most of you will have heard of the
- English proverb ‘One man's meat is 

another’s poison'. I think most 
Members would agree that it is im
possible to think of any item of fjod  

1 which somebody during some human 
malady could not be advised to con
sume as a food. If you are going to 
include ‘intended for the use* of, 
then these words are more than cov
ered; the words ‘capable of being 
used*. Since the latter would really 
cover every sort of food.

We have the same sort of problem 
with regard to sub-section ( 1 ) of 
section 20 of the Atomic Energy Act. 
If you would kindly look at page 25 
of our printed memorandum, you 
would see that mention is made ;n 
the Atomic Energy Act that:

"A s from the commencement 
of this Act, no patents shall be 
granted for inventions* which 
in the opinion of the Central Gov
ernment are useful for or relate 
to the production___

As we have pointed out, even a 
brick wall could be useful for such

production. In actual working, this 
has been found to give a great deal 
of trouble, because many applications 
which have only had the most inci
dental use for atomic purposes have 
been held not to be patentable by 
virtue of the words ‘or useful for*. 
We would like to see the words 
•primarily relate to* substituted. 
Similarly, with regard to the defini
tion of ‘food\ we would like to . s«e 
the words ‘primarily intended* intro
duced in the Bill. There could never 
be any doubt in the mind of the 
learned Controller whether some
thing was “primarily” intended to be 
food for babies or convalescents, but 
if we include in the definition the 
words ‘capable of being used* then it 
would mean that all food would be 
covered.

. Mr. Chairman: You have stated all 
this in your memorandum.

Shri Ramanathan Chettlar: Mr.
Harold Holoway has been only re
peating whatever is contained in the 
memorandum. I think it would be 
better if he were to supplement what 
he has said and also bring in new 
points. Otherwise, I think we should 

“be permitted to ask'him  questions 
now.

Mr. Harold Holloway: Can I bring
in immediately two new points that 
have not been covered?

Shri Sham Lai Saraf: Certain points 
made by the witness are such that If 
some of it is accepted then consequen
tial changas would naturally follow. 
Therefore, the witness need not take 
pains in explaining all those things in 
detail now.

Mr. Chairman: That is what I have 
been suggesting that he need not re
peat what is there in his memorandum, 
which is already there before us all. 
He has already dealt with all these 
points in detail in his memorandum. 
So, he need not repeat those things.

Mr. Harold Holloway: Can I deal 
with two additional points?
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Mr. Chairman: If you have anythin* 
new or anything to supplement what 
you have stated in your memorandum, 
you may do so.

Mr, Harold Holloway: This is en
tirely new, Cl. 87— p. 78 of our memo
randum, in that we have dealt solely 
with food and medicines; we have not 
dealt with sub-clause (a) (iii) which 
renders all patents relating to methods 
or processes for the manufacture or 
production of chemical substances 
liable to endorsement with the words 
licences of right9. If you would look 
to the notes on clauses in the Bill 
against cl. 87, you will find the state
ment:

“These provisions are intended 
to secure the proper development 
of the drug and chemical indus
tries in the country”.

We have not commented on the che
mical industries part of the clause, 
but there appears to be no reason why 
the chemical industry, quite apart 
from the food and drug industry, 
should be singled out for marking im
mediately as ‘Licences of right’. If it 
is really accepted that this provision 
Is necessary to secure the proper deve
lopment of the food, drug and chemi
cal industries— and" we agree that 
customarily special considerations are 
felt to apply to food and drug patents 
— then if chemicals are brought in 
here, it does seem difficult to make 
any distinction between them and 
patents relating to machinery of tele
communications and so on. If it is 
really felt that these industries cannot 
be properjy developed if these patents 
are not marked with the words 
Tdcences of Right’, then that argu
ment could be considered equally 
applicable to every other kind of 
patent. If that view is really felt, 
with respect then it would probably 
be worth considering whether any 
Patents Bill is desirable. W e do. not 
really see why the chemical industry 
should be singled out in this parti
cular way.

Another point— the final point— 
concerns the qualifications for patent 
agents. One of the things that has 
occurred in this country, in the profes

sion relating to patents and trfrde 
marks, has been that much benefit has 
been derived from the rich experience 
of senior officials when they have re* 
tired, in assisting others and in 
helping to train younger people 
in their profession. Now every
body knows that last year twice as 
many patent applications were filed as 
in 1956. There is a shortage of staff 
at the Patent Office. If we are going 
to make provision in the Act to pre
vent any officer who has been a hear
ing officer for more than twelve 
months from practice, that will mean 
that a large number of examiners, 
before they have been in offices fur 
more than a year will leave the Patent 
Office after 7 years or so because they 
will be disqualified from practice in 
later life if they do not do so. Under 
existing regulations, so I understand, 
in Government service, class I officers 
cannot take such private employment 
except with special permission, within 
two years of retirement from Govern
ment Service. It does seem that this 
general provision is quite sufficient to 
cover these cases and that it is not 
necessary or desirable to impose a 
particular restriction on the staff of 
the Patent Office, which does not apply 
for example, against High Court 
Judges or others.

The relevant clause is 126(c) (iv):

“has served in the office of the 
Controller as an examiner of 
patents or in any higher capacity 
for a period of not less than seven 
years:

Provided that he had not exer
cised the functions of a hearing 
officer for a period exceeding 
twelve months in all during his 
tenure of office” .

I think that will create administrative 
problems. In our note I did ask leave 
to be abl’e to add to the comments on 
the qualifications of patent agents.

It is, as was noted in the Ayyangar 
Commission Report, a matter of fact 
that in other countries where specihc 
fequiremehts have bfceij imposed, thejr
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have bean brought into effect gradual
ly* In our very first note in the memo
randum on the “commencement of the 
Act" we have suggested that, as in 
the case of the Merchant Shipping A ct 
and one or two other such complicated 
Acts, power should be taken to makfe 
it possible to bring the statute into 
operation in phases, if Government 
feels at the time that this is right. 
Clearly, if this part of the Bill con
cerning Patent Agents and Firms were 
to become law very shortly, there 
would be complete dislocation. In my 
own firm, for example, we have some 
members of our staff who have been 
doing the same job for 40 years or so, 
as foi example in the matter of filing. 
Similarly, in the Patent Office, they 
no doubt have staff who are employed 
on work peculiarly adapted to the 
existing Act. If immediately there are 
to be fundamental changes without 
anybody having had time to adapt 
himself or to qualify himself, there 
w ill be dislocation, and the Controller 
of Patents would be very much in the 
position of a Judge having to decide 
cases without counsels’ aids, be* 
cause there will be so few people 
who qualify immediately to become 
patent agents. I would ask that the 
(Committee give consideration, no 
doubt after consultation with the offi
cials, who, I think, would reflect this 
view, to our recommendation that 
there should be a period of grace of 
say five years or so, if these clauses 
concerning practice are really going 
to be adhered to.

Another alternative rfiich has been 
suggested by other practitioners in 
India is that a list might be compiled 
at once of bona fide practitioners, as 
happened in the UK, by the Control
ler, to whom application would have 
to be made within a year from the 
coming into force of the Act.

This is really vital to the adminis
tration of any Act. A ll those who 
practice get on very well with the 
Patent Office. For example, if we prac
titioners were to put in all our hun
dreds of applications in disorder, chaos 
would result at the Patent Office.

They are used to receiving applications 
in good order. Therefore, it is essen
tial that any changes should be made 
gradually, so as to permit this state of 
affairs to continue.

On the point of administration, I 
would like to draw attention to the 
fact that this Bill will impose a very  
heavy additional burden On the Patent 
Office. Some of the clauses on which 
we have commented do involve some 
extra work which we believe is un
necessary.

Mr. Chairman: That is for Govern
ment to consider.

Shri R. Ramanathan Chettlar: No
chaos.

Mr. Harold Holloway: The Clauses
which require particular attention are
2, 7, 8, 10, 12, 13, 18, 21, 39, 42, 57, 69, 
85 and 93. They all involve additional 
work.

On the position of the Indian inven
tor, I want to say this. First, the A ct  
should have as a main object the en
couragement of research. Second
ly ........ ‘

Mr. Chairman: You have stated
that in your memorandum.

Mr. Harold Holloway: I have not 
quite said that.

Now, under clause 13, Indian in
ventors are going to be very serious
ly hit.

Mr. Chairman: You may leave the 
rest to the Committee.

Shri P. S . Naskar: Mr. Holloway, 
you are representing a very old firm 
and a very reputable firm. Your 
concluding sentence was that the pur
pose of this Patents Bill should be 
to see that the inventions and the re
search or rather the industrial growth 
is helped. You are in this line for 
many years. The Patents law  is in 
existence for a long time. Can you



tell me out of the number of patents 
that have been granted, bow many 
sire owned by Indians and how many 
are owned by non-Indians? The non- 
Indians who are having the patents 
are not working them inside the 
country. How can it help the in
dustrial growth.

Mr. Harold Holloway: I think, to
day t for obvious reasons, there have 
to be stringent import controls-----

Shri P. S. Naskar: I am not talking 
of today. The Patents law has been 
in existence in the country for a 
long time. I have got the figures. 
Very few patents especially in the 
pharmaceuticals industry have been 
granted to Indians and quite a very 
large number, I should say 80 per 
cent, of patents have been taken up 
liy 'th e non-Indian concerns who just 
do not work them inside the country. 
HHiyy do not function inside the coun
try. In this way, they are retarding 
our industrial growth. Don’t you 
agree with me?

Mr. Harold Hollow&y: I agree that 
in this country, as* in every other 
country, excluding the United States, 
l ie  majority of patents, not only in 
Die pharmaceuticals industry but in 
every field, are owned by foreigners. 
In India, in the pharmaceuticals field 
which involves a very costly re
search, it is quite likely that the 
majority of the patents will continue 
for a long time to be held by for
eigners.

Shri P. 8. Naskar: I do not mind 
research being done by them. They 
are holding the patents but they are 
not working them inside the country 
to help our industrial growth. By  
this they are retarding our industrial 
growth. Do you agree to that?

Mr. Harold Holloway: I will not 
agree with that. I share the view of 
•n e of the critics of the present 
patent situation who mentioned in 
the Lok Sabha that in 1948 the 
drugs that were produced were worth

Rs. 10 millions and today that figure 
has risen to Rs. 1000 millions, whidi 
represents a hundred times growth. 
We want to see even quicker 
growth-----

Shri P. S. Natfkarc But how? You
take the patents but you not work  
them in the country and you have 
the monopoly of importation of the 
bulk supply in this country. You  
just put it in bottles and sell them 
here. How does that help our indus
trial growth?

Mr. Harold Holloway: In the phar
maceutical industry, in India there is 
a good amount of collaboration be* 
tween the overseas companies, who 
are engaged in research, and the 
local manufacturers. Indian techni
cians are being trained here and 
overseas.

With regard to the Importation of 
products, I agree that some years ago, 
it was commonplace that even inter
mediates had to be imported.

Shri P. S . Naskar: Even today. I 
restrict the scope of my question to 
this. There are quite a few life-sav
ing drugs. Can you tell me in res
pect of how many life-saving drugs, 
the bulk is imported under the mono
polistic system and how many drugs 
are being manufactured under the 
patents inside the country?

Mr. Harold Holloway: For instance; 
take the case of chloramphenicol. I 
am taking one specific case of which
I know something. You have one 
company which developed this drug. 
Five of its competitors and its ows 
subsidiary in India, have befn licens
ed to manufacture h?re. The Govern
ment decided the capacity which it 
wanted, and that capacity was tnet by 
such local manufacturing arrange
ments. Sinoe 19 6 1 ...

Shri P. S. Naskar: Who supplied
the raw material?

Mr. Harold Holloway: . . .  there baa 
been no import of any intermediatas 
but only of raw materials.

7 0
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Shri M. E. Masani: I would like the 
witness to tell us a little about the 
statement made on p. 7 of their 
Memorandum to the effect that there 
are several aspects of this Bill which 
would prevent India from becoming 
a member of the International Con
vention. What are the aspects which 
^ould come in the way?

Mr. Harold Holloway: I would re
fer you to p. 118  of the Ayyangar  
Commission’s Report. I would like to 
make this point: the Ayyangar Com
mission never envisaged the abolition 
of appeals. It did not envisage the 
licensing of right which is proposed 
in respect of a wide range of patents. 
This Bill goes much further. The 
Ayyangar Report did note the danger.
It says in para 307:

“Apart from any theoretical or 
ideological preference for or 
against the Convention, I would 
point out two matters which have 
a vital bearing on any decision 
on this matter. The first is that 
some of the recommendations 
which 1 have made and which I 
•onsider essential to achieve the 
adequate working of inventions 
in the country are not in accord
ance with the Convention-----”

In this country, we need assistance 
Iq developing our industries. I think 
it is a serious step to introduce the 
Bill which would later on make India 
inadmissible to join -the Convention, 
•n e  such disability results from the 
liondon and Lisbon amendment of 
Ihe International Convention.

fihr! Sham La] Saraf: How does it 
militate against the present con
tention?

Mr. Ha*r<ild Ho^oway: Thus tne
Lisbon revision says:

#V3) Revocation of the patent y
shall not be provided for except /
In cases where the granting of 
compulsory licences would not 
have been sufficient to prevent 
such abuses. No proceeding for 
ihe cancellation or revocation of 
a  patent may be instituted before

the expiration of two years from
the granting of the first compul
sory licence.”

This Bill envisages a more drastic ( 
procedure. .

Shri M. R. Masani: M y next ques
tion is about the Soviet Union, In ,
what year did the Soviet Union join :
the International Convention? What .
are the factors that led the Soviet <
Union to change its position and be- .
come a member of the International 
Convention?

Mr. Harold Holloway: I was not
aware of it. I accept the Hon. Mem
ber’s information that Russia is a 
member of the Convention. Personal
ly, we have always found that, 
when in India we have told Russians 
that they were infringing somebody 
else’s patents, they have been an* 
xious to respect such patent rights. 
They have a slightly different system 
in Russia. They have also certificates 
of authorship which, I think, involve 
payment of royalty. Anybody can use 
an invention so held subject to pay
ment. The reasons, I think, for 
Russians instituting a patent system 
are exactly those which prevent 
Italy, in practice, from abolishing 
permanently the patent system con
cerning medicines. In fact, most of 
the big Italian manufacturers con
ducted a private system of voluntary 
licencing with the bigger companies 
throughout the world, because if they 
had not done that, they would not 
have been ablP to export. That h 
one of the dangers that we apprehend 
in India.

Shri M. R. Masani: Can you tell ns
anything qbou  ̂ t'ie pronosed move in 
Ita'v <■o bring the patent law in c n- 
fo -m it' with the International Con
vention?

Mr. Harold Holloway: The imme
diate occasion for the new Bill is. 
the neel for uniformity wi h thf
o h ^  coMntriei . of the Eurpp^aa . 
Commbn Market. But, as I have said*
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there are already many eases of 
private licensing arrangements, while 
their exports would be affected

Shri M. E . Mason!: We shall be
grateful if you can make available 
a copy of the new Bill.

M y next question is this. The pane- 
sent Bill seeks to abolish the time 
limit wKhin which a patent must be 
issued. Would you favour the res
toration of the time limit so that long 
delays do not take place and would 
you think that the limits in the pre
sent Act are roughly fair and ade
quate for that purpose?

Mr. Harold Holloway: The period 
is proposed to be 15 months, subject 
to a three monthly extension from 
the date of the first official examina
tion. I think we are dealing with 
that. A s a result of accumulation of 
work, an impossible situation has al
ready been reached in the Patent 
Office, and applications are now able 
only to be examined just before the 
expiry of the existing 18 month sta
tutory period. Under the new system 
it is clear that patents are going to 
be granted three years after filing, or 
even four ;or five year* after. If  
the period is to be calculated from the 
first examination report, H means 
that more time will be taken which 
also has the consequence of reducing 
further the effective life of the 
patents from 14 or 10 years to a les
ser term.

Mr. Chairman: Would you like to
put any time limit?

Mr. Harold Holloway: I think the 
factual situation is such that, we must 
accept the inevitable. May I, in this 
connection, read out a short letter 
which has come to us from a foreign 
Government, which applied for a 
patent in India; it has a direct bear
ing on this matter?

"In this connection wn wish to 
draw attention to the fact that 
the relevant official letter, dated 
20th August, was a first official

action and allowed a period of 
only 14 days in which to file a 
response. The action was not, in 
fact, received by us until 1st 
September making it absolutely 
impossible to reply within the 
stipulated period. It is considered 
quite unreasonable that patent 
Office should exact from an app
licant a fee for an extension of 
time which was only necessary 
because of its own delay in issu
ing a first official action a mere 
fourteen days before the expira
tion of the normal period for 
securing acceptance. This is felt 
to be a special hardship in the 
case of an applicant, abroad 
where the who’ e of the short 
term available for response can 
be lost, as it was in this case, 
in quite normal postal transit 
times.

Will you, therefore, on our be
half, please make the strongest 
possible protest to the Patent 
Office in respect of this gross 
imposition.*'

We did nothing of that sort. We have 
loyalty also to Uve Patent Office here. 
We know the present problems of 
examination, so, in these circum
stances, We have explained the posi
tion to the Government concerned.

Dr. L . M. Slnghvi: Regarding Clause 
115 , you have pointed out that it 
would be improper for the Govern
ment to draw up a list of experts to 
be consulted in matters where liti
gation arises. Would you like to 
suggest an alternative means of draw
ing up the list of experts or would 
you like to leave it to the Court to 
determine as to who is an expert on 
a particular subject as and when 
occasion arises?

Mr. Harold Holloway: The 1953 Bill 
would have permitted the Courts tp 
seek the assistance of experts, but the 
Courts, no doubt, after hearing the 
parties would themselves have been 
responsible for dsciding who the ex
perts should be. It seems tc; me that, 
when you have a new Bill which 
gives Government a special position
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with regard to the manufacture of 
p ain ts, commercial use and so on, it 
is really undesirable that there should 
be a Govemment-controUed list. It 
would be fair to leave it  to the Court, 
as was proposed under 1963 Bill, 
to make its own selection and to fix 
ad hoc remuneration.

Start R. fUmaaathan Chettiar: The
1953 Bill was introduced but was 
withdrawn.

J>r. L* M. Singhvi: Y o u . have op
posed the abolition of appeal? to 
High Courts and have advocated 
that an appeal should invariably and 
in fell casps He to High Court. Would 
you suggest that in between an ap
peal to ihe High Court and a writ 
proceeding before the High Court 
there should be interposed o proceed
ing before a Specialists Tribunal 
specially constituted for the purpose 
of patents?

Mr. Harold Hoflowtty: In the note 
that we have submitted today, in the 
final paragraph we have expressed 
the desirability of a Patent? Appeal 
Tribunal consisting of a High Court 
Judge which could hasten disposal of 
these matters. O u^pw n view is that 
the Ayyangar Commission, as also 
the Tek Chand Inquiry Commission, 
were correct in saying, that it was 
necessary that these appeals should * 
all go to the High Court and having 
regard to the increased Government 
powers and benefits such as in 
Clauses 102, 99, 48 and 97, I think it 
would be better if the appeals did 
go to the High Court.

Dr. L. M. Singhvi: If you provide 
for an appeal before a Patents Tribu
nal, would you still insist on a second 
appeal before the High Court be
cause if, in the first appeal, the Pa
tents Tribunal were not able to 
adjudicate to the satisfaction of the 
aggrieved party, as writ petition might 
still lie before the High Court end, 
therefore, it would be superfluous to 
provide for a se (®id  appeal before 
the High Court. ,

M*. Harold Holloway: While the 
general law  of the country allows se

cond appeals, there seems to be no 
reason w hy there should not be a  
second appeal in respect c f patents. 
If there is not to be a second appeal, 
but there is to be one appeal to the 
Patents Appeal Tribunal or to the 
High Court, that it would be much 
better than to have no appeal at ail.

Dr. L. M, Singhvi: You have made 
a reference to the fact that processes 
arid technical know how continue to 
come from outside into the country 
and that the Patents Bill, as it is pro
posed, would emasculate the possibi
lity of transfer of technology. Are  
you a^rare, in the context of the fact, 
thpjt the patents secured in the country 
hqve not been utilised and there is 
'an allegation that these patent* 
have generally been soured only to 
protect export pockets and not really 
to secure transfer of technology and 
secure transfer of technology and 
indigenous, manufacture in this 
country?

Mr. Harold Holloway: Whatever
was true in the past, today those items 
which are desired to be manufactur
ed in India are being manufactured 
in India. We have thrown out the 
challenge that if anybody suitable 
anywhere in India wantg to obtain a 
licence and assistance we would be 
ready to put him in touch with those 
who are engaged in that line. Gov
ernment should encourage patents 
to manufacture here in India, but the 
Bill will not

Dr. L. M. Singhvi: The Kefauver 
Committee of the United States point
ed out that India is having ttie highest 
incidence of prices of drugs. There is 
the unhappy relationship between 
the cost of living here and the prices 
of drugs and other essential com
modities. Do you think patent pro
tection has played a certain part in 
keeping these prices high? The prices 
are very high in this country com
pared to international piiccs.

Mr. Harold Holloway: There are
various observations which should be
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rttxude on the prices of patented and 
unpatented medicines. We cannot see 
any great differential. If one looks at 
the general level of rising prices in 
this and other countries, one tends 
to see the position in better pers
pective and not to attribute those to 
the existence of patents. A  certain 
enquiry went out from Government 
whereby certain companies in 
India were asked to report 
whether they were manufac
turing goods under patents, and if so, 
what goods. The majority of them 
had no idea for the simple reason that 
they were not being charged anything 
by their parent companies. The patent 
companies say: Manufacture like 
this, send us your technicians, we 
will train them. The local companies 
were thus manufacturing in complete 
ignorance of whether there were 
patents or no patents at all. I don't 
think those patents have a decisive 
bearing on prices. One of the com
mon solvents in the calie of drugs is 
alcohol. That is subject to excise and 
various other charges. There is one 
big company in Bomba v a subsidiary 
of an overseas company, which has 
been manufacturing drugs in India 
since 1904, and I understand they 
have never paid the parent company 
one anna of royalty during that 
period. I think that unless there were 
an mv^stigtion as to whether there is 
any differential in the increasing costs 
of unpatented medicines and patent
ed medicines it would be premature 
to draw any conclusion.

Shri P- S. Naskar: In respect of
patented drugs coming from outside 
the same thing i** sold cheaper out* 
side and it is sold so costly in India. 
That is just imported. Why it is more 
tostly here than in other countries? 
That was Dr. Singhvi’s question.

Mr. Harold Holloway: A  number of 
these drugs are partly imported and 
partly made here.

Shri P. S. Naskar: Price is so high 
because of taxation only, or is it due 
to the high profit motive there?

Mr. Harold Holloway: Patents have 
nothing to do with i\....

Shir! P. S. Naskar: The same com
pany sells at one price which Is cal
led international price outside and 
that very drug is sold in India vary 
much higher.

Dr. L. M, Singhvi: The figures
that we have in this regard have 
pointed out the very wide variation 
in the prices of the same drug in . 
different companies manufactured and 
sold by the same agency. My ques
tion is this. What part do patents 
play in this regard? Are they in
terested in preserving export mar
ket and making such profit as they ' 
can make by exporting these things 1 
rather than furthering the possibility 
of idigenous manufacture of these 
medicines or drugs which would 
bring down the pries?

Mr. Harold Holloway: There are 
specific drugs the prices of which are 
lower. If you were able to manufac
ture in India in sufficient quantities, 
then it wouli follow that the bigger 
the production the lower would be 
the price. If you look around you 
will find that prices of a lot of drugs 
are coming down.

Dr, L. M. Singhvi: For the same 
drug the same company charges diffe
rent prices whan it is sold in India and 
in other countries. Why this variation?

Mr. Harold Holloway: Thert are
lot of other goods....

Shri P. S. Naskar: That is oe-
cau9e of paten:/s? Or, because of 
other considerations?

Mr. Harold Holloway: If a man
looks for profit, then he is as anxious 
to make a profit on a product that is 
upatentcd as it is patented.

Dr. L. M. Singhvi; Patents make
him sure because he ha? monopoly 
in this market. He can make any 
profit without any fear of competition 
from any quarter. What is tns



period that we should prescribe? 
Trom when should this period begin 
and what are the reasons for indi

cating as to the suitability of indi
cating particular period?

Mr. Harold Holloway: Do you
mean the life of the patent?

Dr. L. M. Slnghvi: Period of tho
Jife of the patent.

Mr. Harold Holloway: I like the
adea of 16 years.

Dr. L. M. Slnghvi: Is it 18 yean  
from the date of grant of patent or 

s from the date of application?

Mr Harold Holloway: The date of
grant as the longer the period the 
better it would be for patentees. I 
would like to refer you to what the 
Tek Chand Committee suggested.

Shri Kashi Ram Gupta: In your
memorandum you suggested amend

ment of section 20 of the Atomio 
Energy A ct Are you not aware of 
the fact that this committee is not 
supposed to go into that sort of 
arrangement? What was the pur
pose of your* bringing this into the 
Memorandum?

Mr. Chairman: He has referred to
Jt only as an example.

Shrf Kashi Ram Gupta: He has said 
that it should be amended.

Mr. Harold Holloway: Clause 4 of
the Bill reads thus:

“No patent shall be granted in 
respect of an invention relating 
to atomu* energy falling within 
sub-section ( 1 ) of section 20 of 
the Atomic Energy, Act, 1962” .

As referent* was being made in the 
Bill to that section, it appeared ap
propriate to draw the members’ a ten- 
tioo to the difficulties experienced in 
its administration.

fihrl KaShl Ram Givpt*: You have 
suggested amendments, modifications 
and deletions of about 50 clauses. 
Does it mean that the rest of the 
clauses are agreable to you?

Mr. Harold Holloway: In paragraph
2 of our Introduction we have stated 
as follows;

“In short, we would ask that 
our detailed comments, many of 
which are of a technical nature, 
against the various Clauses, 
should not be construed as imply
ing approval either of the shape 
of the Bill as a whole or of any 
individual Clauses” .

Shri Kadil Ram Gupta: it  means
that you do mot take responsibility 
for anything— even lor your sugges
tions for amendment

Mr. Harold Holloway: I am sorry
if we have given that impression. 
These suggestions have been made in 
the interest of patentees and are aim
ed at improving the working of the 
law. We naturally take responsibi
lity for these recommendations, and 
we shall help to work the new Bill 
to the best of our ability. W e are also 
prepared to render any other assist
ance, either informally or fortnaUy 
to make the Bill workable.

Shri Kashi Ram Gupta: la view el
the fact that lot of clauses are for 
deletion, do you mean to say that the 
old Act should b* there and there 
should be no amendments?

Mr. Harold Holloway: Yes, but I
think some clauses of the Bill would 
have ‘o be deleted, especially the pro
vision which makes it obligatory that 
one must give enough information te 
rmke it workable by the averag# 
skilled technician in India. That real
ly mesns that you must give "know
how” which is inappropriate «nd Im
possible in a specification. If you 
could get all 'he information you want 
from a specification, there would then 
be no need nor use to send Indians
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overseas to get training. There is a 
lot more involved in this. Such a 
clause in a U.K. Bill was found on 
examination to be utterly unworkable. 
A clause like that cannot be amend
ed. It can only be retained, although 
unworkable, or in the alternative de
leted. Anyone could say “1 am an 
average technician. I cannot uiidfitr- 
vtand your specification. Therefore, 
I am entitled to have the patent re* 
yoked”. How can one expect the 
Indian Courts to decide what an 
average technician knows or does not 
know? That really is not proper.

Shri Kashi Ram Gupta: You have
suggested so many amendments. W hy  
don’t you bring forward a parallel 
Bdl go that we can consider that. In
stead of this?

BCr. Harold Holloway: I will be
very happy to do so if I am given 
time.

Shri Kashi Ram Gupta: In 1968
your firm together with four others 
had put in a representation to the 
Cabinet. You have not mentioned 
what those firms are.

Mr. Chairman: He has given them 
in the memorandum.

Shri Kashi Ram Gupta: In that re
presentation you feared that the 
patent policy should be abolished. In 
this Bill it is not abolished* There is 
a reduction of the period. I think you 
must be satisfied now.

Mr. Harold Holloway: Dealing with 
the first point, we did not mention the 
names of the other firms in our Memo
randum because we did not want to 
associate them either informally or 
directly with something to which they 
might not have agreed. If the Com
mittee require the names of the other 
firms, I will gladly give them. As  
regards the other point. We still 
have our apprehensions. in our Intro
duction we have listed 23 main bur- 
dons which are sought to be imposed. 
Of those 19 or 20 ar» new in the 
sent* that~.

Mr. Chairman: You have already
said that yesterday.

Shd Kashi Ram Gupta: Are you
aware of the fact that there arfe so 
many Indian firms who produce phar
maceutical products. They are all in 
favour of total abolition of the patent 
so far as pharmaceuticals are con
cerned. Have you studied their point 
of view?

Mr. Harold Holloway: Yes. Some
of these companies are our clients 
and we have assisted them in secur
ing patent protection in the country, 
and in others we are therefore aware 
that there are a very large numl^er 
of Indian companies who are working 
in India’s interest and are efficiently 
producing wonderful drugs.

Shri K. K. Warior: Can we have a 
brief account from the learned wit
ness as to how the patent Act is work
ing in the newly independent count
ries like Egypt, Ghana, etc.?

Mr. Harold Holloway: I am aware
of the position in Indonesia, Vietnam, 
Egypt and West indies (Trinidad) 
who are members of the International 
Convention. Their statutes must 
therefore conform to the generally ac
cepted pattern.

Shri K . K. Warior: in the Ayyan
gar Report, as Mr. Masani was pleas
ed to refer, he had recommended 
certain provisions in the new Bill 
which may militate against the Con
vention. But still he recommended 
them to be included in the Bill. Is it 
not in the national interest that they 
should be added in this Bill?

Mr. Harold Holloway: It will make 
India ineligible to become a member 
of the Convention. Thereby you will 
also be penalising the Indian inven
tor who will be denied the priority 
privileges which inventors all over 
the world value.

Sferi K . K, Warior: Does it not
imply that until and unless Indian in-
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the favours from the International 
Convention and until that time these 
provisions should be included?

Mr. Chairman: It is for you to
decide.

Shri K. K. Warlor; I want to know
his opinion.

Mr. Harold Holloway: Very useful 
inventions are increasingly made in 
India. Some years ago it was very 
difficult to get permission from the 

Reserve Bank for the foreign ex
change involved. They have now be
come fairly familiar with the proce
dure, and it is working very satis* 
factorily. i think it will be a great 
pity if an Indian citizen, before ob
taining a patent, overseas, has not 
only to refer to the Controller but 
also to the Central Government. We 
want to encourage Indian inventors. 
I think a number of these provisions 
as to prior publication overseas, 
novelty, etc. are going to hit the 
Indian inventors very heavily. For 
example an Indian pharmaceutical 
company may make an invention, 
and to expect them to discover whe
ther there are any prior patents in 
India before applying for a patent is 
reasonable, but to expect them to 
ascertain whether there has been any 
prior publication anywhere overseas 
is not, and is going to add to the cost. 
Why should an American company, 
for example come to India and chal
lenge a patent which somebody in 
India has obtained as a result of re
search merely because in Argentina, 
for example, some earlier document 
had referred to the invention un
known to the Indian inventor?

Shri R. K. Warior: Do you think 
that certain products and processes 
which are not having the luxury of 
patent right in their own country 
should have patent right in India?

Mr. Harold Holloway: That is really
matter of the inventors preference.

For example, inventors may only 
want to have patent protection for 
Jute machinery in those countries like 
the U.K., Belgium or Thailand, where 
the jute is used and where they have 
business connections. There is noth
ing wrong in that

Shri K . K . Warior; Some of the 
rights patented are really blocking in
ventions idigenously. What is y6ur 
comment on this?

Mr. Harold Holloway: That is al
ways alleged, but you have provi
sions for compulsory licences etc. and 
you have got hundreds of examples of 
happy voluntary collaboration.

Shri Sham Lai Saraf:. You have 
B&id that the present Patents Law is 
encouraging collaboration and also it 
has helped our export trade. Do you 
by implication mean that the pro
posed bill will impede both and if 
so in what way?

Mr. Harold Holloway: It will cer
tainly impede both because many 
patentees, looking at the situation 
will decide that it is not worthwhile 
to obtain such patent protection and 
collaborate in manufacturers here. 
After others have secured patent pro
tection in this country and if licenses 
arle granted summarily in the way 
now proposed it may well be, and this 
te a matter of practical reality that 
when exports are made from this 
country, the inventors will treat them 
os constituting infringement in other 
countries. That will affect India's ex
port trade, in the same way as it 
has affected Italy’s.

Shri Sham Lai Saraf; In certain 
cases, some substances are manufac
tured or prepared elsewhere outside 
the country and are sold as patent 
commodities here. How would ,you 
react to the idea that wherever it is 
possible the law should make it in
cumbent upon these patentees to 
manufacture their products here with
in the country?

Mr. Chairman: He has said enough 
about that. Dr. Singhvi raised that 
question and he has answered.
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Shri Sham Lai Saraf: As Jrou

know, the patents or Inventions are 
always unpredictable. Therefore, 
would you suggest that the codifica
tion of patents or such inventions that 
need not come under the law of 
patents should be attempted?

Mr. Harold Holloway: Under
Clause 13 it is proposed to examine 
the applications in India to find out 
whether there has been any antici
patory publication outside India. Be
cause of the unpredictability of some 
inventions, their utility at that stage 
may not be known completely until 
a period of time has elapsed. One 
can always apply to revoke a patent 
on the ground that there is no utility 
In that invention*.

Shri Sham Lai Saraf: When the 
first law was enacted, it might have 

1 keen argued fei this way. In the con
text of present day with the ever- 
cfoanging technology, would you agree 
tnat the period of 10 years should be 

‘ enough time for registering the patent 
' from the date the goods are sealed or 

manufactured?

Hr. Harold Holloway: The ten
dency today is ior inventions to cease

• to be simple and to become very 
complex. As I mentioned yesterday, 

.in the case of insecticides and things 
like , that a longer time is required 
before an invention is able to be 
exploited commercially at all.

Shri Sham Lai Saraf: You said that 
where goods are patented at present 
the law provides that the Govern
ment may import such patented com
modities or goodg from elsewhere, of 
course on payment of reasonable roy
alty to the patentee here in the courn- 

.try. In case the Government do it 
for their own use, what is your ob
jection to that?

Mr. Harold Holloway: We have
made our comments against Clauses 
99 to 103 of the proposed B ill We 
tee no reason why the Government 
should not have certain rights, but 

, when you extend those rights to 
Government undertakings and other

for the purpose of earning profits, it 
teems to us that there is ft fudamen- 
tal conflict with the whole Mtea of a 
Patents Act, since there can be no 
system of patents without some ele- 

. ment of monopoly, albeit subject to 
i appropriate safeguards. The whole 

yj idea of giving any benefit to the in
ventor would then be undermined. 
That is where the point of departure 
come in. The bill goes very much 
wider than is necessary.

Dr. C. B. Singh: <j)n page 4 of your 
memorandum you have stated in 
para 3  that V ith  the growing de
mand in India, it is necessary, we 
believe, that the Pharmaceutical In
dustry, like other industries, should 
continue to expand, and so long as 
India’s technicians are concerned, as 
they must be for some time more, 
with the battle of production rather 
than wilh research, it will be neces
sary to ensure continuing co-opera
tion from those whose men, money 
and massive research are achieving 
the advances from which many of us 
have already benefltted/ Do you mean 
to suggest that research should be 
given the secondary place or be given 
a go-by?

Mr. Harold Holloway: There has
to be a balance between production 
and research. As you develop your 
techniques in producing goods of high 
quality in quantity, you acquire a 
base from which you can engage in 
research. Here in India there is so 
much immediate need for so many of 
these products, that it is obvious that 
for some time to come the number 
of technicians who will be available 
for research, will be nothing like the 
numbers available in the more indus
trially advanced countries. Therefore,
I think it is in India’s interest that we 
continue to encourage people over
seas to work their inventions here in 
association with Indian industry.

Dr. C# B. Singh: Are you envisag
ing big export market for Indian 
pharmaceutical goods and that is why 
the patent law should be tightened 
and protection given for a longer 
period?
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!Wr, Hamid HiBoway: In general, 
exports are likely to be encouraged, 
if there i* an effective patent system 
in this country, because when goods 
are exported they will not constitute 
infringements in other countries.

Dr. C. B. Singh; You probably 
know that the result of research is 
very often accidental. Mr. Roentgen 
was experimenting Photographic with 
high machines where certain current 
generating electrical plates were kept 
which were found to have been affect
ed by some current and he acciden
tally discovered X-Ray. So also 
Prof. Fleeming discovered penicillin 
while doing some experiments. The 
results have come out of smaller 
routine laboratory experiments and 
not of highly developed experiments. 
Then, how does it happen that high 
cost should be given to patentees* 

.drugs etc on this score?

Mr. Harold Holloway: Many inven
tions may be simple and may have 
been discovered by chance. But the 
fart remains that they have been dis
covered. When an invention is ‘made, 
it can either be kept secret or it can 
be exploited. One of the purposes of 
patents law has always been to en
courage publication of the discoveries, 
And I think that whatever kind of 
invention is made, it is desirable that 
patenting thereof should be encourag
ed.

Dr. 0 . B. Singh: Do you agree to
exceptions being made in respect of 
life-saving emergency drugs and in
ventions in the interests of the coun
try’s defence?

Mr. Harold Holl+way: Yes, certain
ly, of the kind we have got in the 
present Act. It is working very well.

Dr, C. B. Singh: You have pointed 
out that communist countries which 
did not have any patent law are now 
gradually coming to patent law. 
Could you give us some explanation 
why they have come back to patent 
law? . .

Mr. Harold Holloway: I think they 
want to encourage research in their 
own factories in the communist, as iit 
the western countries. I think there 
is also this consciousness of the need 
to facilitate interchange of goods in 
normal cause of international trade.

Dr. C. B. Singh: From your wide 
experience, may we have a few big 
examples of infringement of patent 
laws dealt with by your firm, espe
cially in pharmaceutical products in 
this country?

B(r. Harold Holloway: Yes, we have 
been concerned with a number ot 
them. A  recent one, as I mentioned, 
concerned chloromphenicol. . Most of 
these matters, when there are infringe
ments, are settled as a result of 
negotiations between the parties. 
That is the only recent one that has 
gone to court, as far as I can remem
ber. *

Dr. C. B. Singh: Although only a 
gmaU per cent of drugs and pharma
ceuticals are covered by patent in this 
.country, I have a lurking fear in my 
mind that a reputed Ann enhances 
the prices like any other commodity, 
for example tincture, ginger etc., to 
,majce. high profits.

Mr. Harold Holloway: As I have said 
before, people are just as greedy with 
regard to unpatented goods as to 
patented goods. There is no differ
ence in the human greed.

Shri Himatsingka: Have you any
idea as to the proportion of patented 
drugs to the unpatented drugs?

Mr. Harold Holloway: Our estimate 
is it is something like 2 per cent. We ' 
did it on our own enquiries and exa
mination three or four years back, 
and nobody has scrously challenged 
such conclusion. Somebody once said 
it was nearer 5 per cent, but if this 
Was so, it is still a very tiny fraction. 
Even if it were 6 per cent, it is a 
tiny proportion of the whole.
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Shri P. S. Naskar: Are unpatented 

drugs costlier, or patented drugs are 
costlier— as a general rule?

Mr. Harold Holloway: The general 
rule is, that if a drug has been costly 
to develop, therefore it would be 
costlier to buy, not because it is 
patented but because it proved more 
difficult to develop. Therefore, on 
the whole one would expect that 
patented drugs resulting from re

-search would be slightly more expen
sive

Shri Himatsinka: Even under the 
present law the Government have 
a right to have licences issued up to 
three years. There is that provision 
that articles can be protected by the 
issue of licence. You are objecting to 
that now.

Mr. Harold Holloway: 1 am sorry 
tf i have misunderstood the question. 
What we don’t recommend is this— I 

‘think it is under clause 87 whereby 
all pharmaceutical patents are to be 
marked at one as “licences of right*’. 
This Is one of those considerations 
that would cause the Bill to run foul 
of, or counter "to, the International 
Convention. They have made such 
patents it liable to the grant of licence 
immediately— not after a period of 
time— irrespective of whether the in
ventor works, or is going to work, 
them in India or not.

Shri D. P. Rarmarkar; In page 27 
of your memorandum you refer to 
tJause 5, and later you refer to clause 
47 which relates to rights etc. Do 
you agree that so far as the advan
tage is concerned, clause 5 and clause
47 are satisfactory, taken by them
selves— I am not referring to the im- 
piging of the rights— do you agree 
that a patentee is privileged to the 
processed product as produced by 
that particular process?

Mr. Harold Holloway: I think on
balance, that of it would perhaps be 
asking too much to expect you now 
to grant patent protection to products

per se. It seems, however, not only 
reasonable but nedessary that you 
should continue as at present to grant 
protection to products when they are 
produced by a particular process. 
Otherwise these patents would be 
valueless.

Shri D. P. Karmarkar: Then on
page 31 of your memorandum, in res
pect of clause 8, your principal com
plaint is that the work of the Patent 
Office will be unnecessarily over
crowded and that this provision is 
unnecessary.

Mr. Harold Holloway: Yes.

Shri D. P. Karmarkar: That to your 
only camplaint Suppose it could be 
managed, do you agree that a positi
vely useful purpose will be served?

Mr. Harold Holloway: No. In all
these Bills it is very easy to see 
afterwards that some of the informa
tion which is sought has proved not 
to be necessary. In another recent 
Bill there was the requirement that 
copies of the memoranda and articles 
of association of the parties should 
be submitted with each application. 
That produced the odd situation that 
in connection with one series of appli
cations with which my firm was con
cerned, we were involved in the need, 
technically, to submit nearly a thou
sand copies of these memoranda and 
articles to a Government office. The 
Government office concerned accepted 
that they and we could not cope with 
a thousand such popies {although the 
law required that we should submit 
five hundred copies of each. We
therefore reached a compromise; we 
wrote and said “here are six copies of 
each, the rest will follow”, and the 
Government office agreed never tb 
ask for the others. We have some
times to get round these provisions. 
It really is not, I think, sensible to 
insist, for example, upon specifica
tions, and other documents, in Spanish 
and in half a dozen other foreign lan
guages which we cannot translate 
here, being submitted to the Patent
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Office. We could not cope with this, 
and I am sure the Controller, and all 
the other officials concerned would 
agree, that* they could not examine 
them. One could not cope with the 
tremendous volume of additional infor
mation, indexing etc, while even get 
these papers from New York for 
example, would cost you a thousand 
rupees in postage. I do not know how 
any of us could cope with this, or 
what purpose it could serve, because 
every application in every other 
country will be examined on a diffe
rent legal basis from what is now en
visaged in our new Act.

Shri D. P. Karmarkar: From clause 
42 you propose the omission of the 
words “or any department thereof*. 
Are you aware that a department of 
Government is not different from 
Govt.

Mr. Harold Holloway: And yet it is 
“the Central Government .or any 
department thereof’ that is the ex
pression used there and elsewhere.

Shri D. P. Karmarkar: Arising out 
of your observations on page 84 of 
your memorandum, with regard to 
public interest, as you have observed, 
and rightly, where the policies of 
Government are concerned, you have 
nothing to say—you may have your 
own private views. But situated as 
we are, if public interest is to be the 
dominant motive power behind Gov
ernment’s activties, though it results 
in loss to the patentees, do you agree 
that it is a progressive suggestion?

Mr. Harold Holloway: Certainly.
This is why I feel it is quite outside 
my province. It is a fundamental 
policy decision whether or not you 
believe the public interest demands 
the granting of some element of mono
poly. If you don’t— and you are en
titled not to— then, of course there 
can be no room for anV Patent Bill. 
Our anxiety is that the ‘public inte
rest’ is at each decisive point regard
ed as operating to justify the with
drawal of every effective element of 
advantage which should be left, and

is left, under the existing Act to 
inventors. Now, the balance is pro
posed to be tilted so much one way 
that 1 am quite confident that if you 
hold to this Bill, then in honestly we 
would have to tell some applicanta. 
You are fax better off without seek
ing patent which would render you 
liable to fines for not giving informa
tion* aiod which would expose you to 
all ike bttrdiens which we have enu
merated in our introduction..”

Shri D. P. Karmarkar: At page 93,
of course, you have given your final 
opinion in paragraph 3, with regard 
to appeals. Suppose what you are 
suggesting does not happen. In that 
case, in view of the fact that these 
matters arising in respect of patent 
law have to be speedily decided, and 
in view of the fact that the High 
Courts are all busy with so many 
other things and they are not able to 
cope with the work, would you agree 
if as in the case of the Income-tax 
law Or the sales-tax law, a tribunal 
would be set up with a person with 
some judicial experience at its head 
to dccide these cases? In your opi
nion will that tribunal be found suffi
cient?.

Mr, Harold Holloway: Yes; I think
a tribunal, particularly if it consists 
of a high Court judge who is accus
tomed to hear and weigh evidence, 
would be acceptable here and over
seas.

Shri D. P. Karmarkar: Ultimately, 
in respect of what you call the 
advantages to be given to the patentee 
or the applicants for patents, taking 
all things into consideration includ
ing the exclusive monopoly for the 
thing and so on— let us leave aside 
delays etc. for the . present— in the § 
case of patents as a whole, what 
should be the effective period for 
which the patentee should be allowed 
to enjoy his rights?

Mr. Chairman: He has already said 
that it should be sixteen years.
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Mr. Harold Holloway: Very occa

sionally I think it has occurred that 
a patent application has been accept
ed without any official objection. In 
those cases, the Patent Office could 
proceed to grant the. patents very 
much more quickly than in the case 
of applications where there were a 
good number of objections raised. I 
dp not think you can ever, achieve a 
uniform period for the term of a 
patent; you may say that it should be 
sixteen years but some patents will 
take longer inevitably for a variety 
of reasons before they are granted.

Shri D. P. Kannarkar: You are not
able to say what the minimum effec
tive period should be’

Mr. Harold Holloway: I would say 
two things. A  period of sixteen 
years would be satisfactory; ten 
years would be too short, because 
ioux years could be taken before the 

/ patent was granted leaving an effec- 
J  tive period of six years only; I do 

not think that any of the officials 
would take a different view as to 
future grants taking a lesser period.

Shri D. P. K&rmarkar: l{ is possible 
for a patent-holder in a sense to Jielp 
the arranging of patents fend things 
like that and sometimes raise the 
prices ta more than justifiable levels. 
^That should be the effective method 
to Check such unconscionable rise in 
prices*

Mr. Harold Holloway: I think that 
really is outside my province.

Slnl M. L. Jadhav: The cost of
labour in India is lower as compared 

, to that in other countries, whereas 
the cost of medicines is more than in 
the Western countries. Do you think 
that the provisions of this Bill would 
help to bring down the prices?

Mr. HaftAd Holloway: No, I do not. 
I think that when they start manufac
turing something new— and by every 
standard, India is a country which is 
developing—then naturally it is more

costly and more troublesome, but 
when you have been doing so for a 
longer period, then the cost would 
come down. The other • problem of 
course, as we are all aware, is that 
there is to shortage of raw materials, 
due to foreign exchange, and by 
other things, which prevents people 
from manufacturing always in econo
mic quantities.

Start M. L. Jadhav: Could you say 
that the profits made by the drug 
companies or the patentees is very 
high in India as compared to other 
countries?

Mr. Harold Holloway: That is a
matter of fiscal policy. If the profits 
,are too high, that is a matter for 

^taxation rather than for a Patents 
Act.

Shri Arjun Arora: Do you have any 
idea of the percentage of patents 
being held in India which are not 
actually exploited in this country?

Mr. Harold Holloway: I should
.think that as in every other country 
in the world, probably a majority of 
them are not; that is just my personal 
impression.

Shri Arjun Arora: Suppose a patent 
is held in India and the patentee does 
not start manufacture in India. Do 
you still insist that he should have 
the right of exploitation of the 
Indian market for sixteen years?

Mr. Harold Holloway: That should 
not affect the period of the patent, 
but there should be provision where
by somebody could obtain a compul
sory lienee Tor it, as under the pre- 

' sent Act, under which, if the patentee 
J  does not work his patent, then it is 

open to somebody else to go along 
and seek a compulsory licence, or it 
is possible, in certain circumstances, 
for the patent to be marked as 
"licences of right” .

Shri Arjun Arora: A  number of
patentees are not utilising the majo
rity of the patents held by them in 
India. This Bill will not affect 
adversely the holders of those patents?
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Mr. Harold Holloway: I think a lot

of them are not being worked because 
patentees have not yet had an oppor
tunity t°  work the. Last yew:, there 
w e re  about 6000 applications filed; in 
the two preceding yearg the number 
was only a little less. So, at any one 
time, a very large number of patents , 
on the register, which are subsisting, j  
are new patents, because if a patent is 
not being worked and is not found to 
be useful, then the annuities are not 
paid and it lapses.

Start Babubhai M. China!: I have 
gone through what you have stated in 
your memorandum in regard to clauses
4 to 8, and chapters VIII. and XVII. I 
would like you to be a little more clear 
than in the memorandum qn one point.
If Government for their own purpose 
say that they are going to import cer
tain things, such as medicines etc. 
then it is provided that there is no 
infringement of the patent law. Sup
pose such a thing is permitted, then 
will you not think in terms of any 
compensation to the patentee? If so, 
kindly suggest the way or mode of 
payment of compensation in such

My second question is related to 
this. In all cases where Government 

' allow the public sector undertakings 
to utilise these patents, where no 
compensation is envisaged under the 
law, will you consider the public sec
tor undertakings which are also sup
posed to make profits to be on a par 
with other private sector projects, or 
will you differentiate between the two 
and say that compensation should be 
paid by the one only and not by the 
other, or will you say that it should 
apply to both?

Mr. Harold Holloway: 1 think many 
people feel that in this matter all 
parties should compete equally. If 
the public sector trading concerns are 
to have special advantages, then it 
does mean that the patentee, who may 
be a private party, is at a disadvant
age. One of the things that strikes 
so many patentees as being undesir- 
. able is that under the Bill, for example,

if Government wanted typewriter* 
that were covered by a patent atid 
those typewriters were being produc
ed in India by the patentee— that is 
to say the patent wag being worked—  
it would ertill be quite open to Gov
ernment to go along to somebody else 
and say, ‘You can manufacture these 
typewriters with exactly the same 
inventive features, b,ut without any 
royalty payments. That results from 
cl. 48 and from other clauses.

It may be in the “public interest” 
that theife should be no effective 
monopoly for patentees and that these 
extta rights should be given to this, 
but if that i$ in the public interest 
then that view of the matter there 
would not seem to be any place lor a 
Patents Bill.

Siiri Babubhai ML Chlnai: May first 
question was not answered, whether 
for importing m y  drugs etc. any com* 
pensation should be paid to the 
patentee, and if so, what should be 
the mode of payment.

Mr, Harold Holloway: Yes these 
things, it is normally a matter of

* negotiation between the parties. I 
think there is also provision for settle
ment by the court.

Shri Vimalkumar M. Chordia: You
object to compulsory acquisition of 
patents. If they are* properly com
pensated, what is the objection?

Mr. Harold Holloway: I have every 
objection, for this reason. As I 
indicated yesterday, if you have an 
important invention and you have it 
patented, then it is able to be acquired 
by Government so that yqu could be 
prevented from using it but you have 
no patent then there is no risk of 
acquisition by Government and you 
would be able to continue* to manufac
ture the item.

Mr. Chairman: If compensation is 
given what is the objection that is the 
question.

Mr. Harold Holloway: Compensation 
is clearly not going to be adequate be
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cause Government has said it is only 
going to acquire where it is cheaper 
to do so. That, I think, is in the “tfotes 
on Clauses?— against cl. 102.

Shri Vimalkomar M. Chordia: You
*re opposed to compulsory supply of 
information also. Why? If the Con
troller requires that information, 
which will be kept  ̂ with him, what 
could be the objection to supplying it?

Mr. Harold Holloway: Because the 
Ayyangar Report has said that it is 
not essential. I share th&t view. The 
“Notes on Clauses” say it is desirable 
for statistical purposes. Now, in the 
case of some of these big companies 
over here, big pharmaceutical com
panies over here, they do not know 
what patents of their parent compa
nies they are using. They would have 
to search to discover that information, 
and even if they did it would not be 
complete, because many of the pro
ducts manufactured would be un
patented. It would involve a great 
deal of extra and unnecessary work.

Shri Dalpat Singh: On p. 24 of our 
memorandum, you have raised objec
tion against sub-clause (h) of cl. 3, 
saying that ‘m'ethod of agriculture or 

. horticulture' is a very wide term 
What particular method do you want 
to be treated as invention for the pur
pose of patent? #

Mr, Harold Holloway: This idea is 
not a new oneT In other countries, a 
distinction is made between treatment 
of land and treatment of plants. We 
suggested that just as on various other 
points there has been a great deal of 
uncertainty in Indian practice, it 
would be ‘ desirable so as to avoid 
doubt, to make it clearer whether the 
sub-clause covered treatment of land 
which we anticipate the framers of 
the .Bill did not intend, or only the 
treatment of plants.

Dr. M. M. S. Siddhu: Which are the 
develop^ countries which have not 
process patented rather than products 
patented, as far as pharmaceutical 
drugs are concerned?

Mr, Harold Holloway: We could 
certainly prepare a list. The Hon. 
minister did enumerate 9 or 10 coun
tries, but we excluded from that 
list half a dozen; as to the balance, 1 
think we would agree. We have also 
told you of the position in the U.K.

Dr. M. M. S. Siddhu: I have noted 
from the charts in the UN publication 
on the subject that nearly 20 out of 64 
have only product patents; the rest 
of them are process patented.

Mr. Harold Holloway: Yes, but I 
think the point there is that you also 
have to have regard to what is pro
vided in the laws of those countries 
for infringements. They may say that 
a product is not patentable and that 
only processes are, but they sometimes

7  go on to say that for purposes of in
'* I fringement suits, the product would 

be regarded as protected. If desired, 
we could prepare a list, but I would 
not like to give detailed information as 
to all other countries without verify
ing the position further.

Dr. M. M. S. Siddhu: Do you think 
that patents regarding medicines 
whose widespread distribution is 
necessary for the immediate benefit of 
the community, should be made avail
able to the community at a cost which 
it can bear?

Mr. Harold Holloway: Yes, that is a 
wonderful idea.

Dr. M. M. S. Siddhu: Do you have 
any information to the effect that the 
big cartels of the industry, specially 
Chas Pfizer, Cynamide, Bristol etc. 
have entered into an agreement with 
one another to keep the prices of 
tetracyclene and broad-spectrum anti
biotics very high throughqut the world 
and if similar practices have been 
adopted by other firms, do you not 
think that administered prices brought 
about in such manner would adversely 
affect the country as a whole?

Mr. Harold Holloway: If that is
occurring, it would clearly be wrong, 
but I do not think that a Patents Bill 
is the right means of rectifying such 
p State of affairs.



Dr. M. M. 8. Siddbu: As a matter of 
fact they have taken advantage of 
patent rights to do so. That has been 
brought out in the Kofauvour Report 
and. also in the report of the Public 
Accounts Committee of the House of 
Co’mmons. •

Mr. Harold Holloway: That report 
is not concerned with India. Here we 
are concerned with what is happening 
here, namely, that the growth of the 
pharmaceutical industry has been 
phenomenal.

Dr. M. M. S. Siddhu: You said that 
intermediates are not being imported 
now. Am I correct?

Mr. Harold Holloway: To a very
much iesser extent than heretofore. 
Previously, the companies could 
have made profits in three 
ways. They would have gained 
from sale of the intermediates, not raw 
materials, and some- would have recei
ved royalties and some dividends. To
day it is mainly dividends. That can 
be controlled by taxation rather than 
by any Patents Bill.

Dr. M. M. S. Siddhu: As far as tetra- 
cyclene is concerned, UK was able to 
import it at one-tenth of the price 
apid thereby save £ 1 2  million during 
two years. So, that is the position m  
a country with patents. Even in coun
tries that have patents different rates 
exist

Mr. Harold Holloway: If pharma
ceuticals they are imported from 
a country where there is no patent 
control, no royalty af all has had to be 

f paid and the cost of research has not 
had to be shared, so, they may come 
in cheaply, but the consequence of that 
would be that any such country, like 
Italy, would soon have no real phar
maceutical research at all. That is j  
why in Itay you have a chemical in- v  
dustry which is one of the most ad
vanced in the world but it has a phar
maceutical industry which has no 
major invention to its credit, since the 
Patent law in respect of pharmaceuti
cals was revoked.

Dr. M. M. S. Siddhu: I may correct 
you. Italy has go a good pharmaceuti
cal industry and new drugs are coining 
up. Since they cuuld. not patent them 
in their country, they have patented 
them in USA and USA is going to 
exploit them. Therefore, to say that 
the countries which have no patents 
are not able to build a drug industry 
is not correct

Mr. Chairman: That is this opinion.

Dr. M. M. S. Siddhu: But hi* is a.
* fact. There is difference between an 

opinion and a fact.

Then, as far as drugs are concerned, 
you think 'they should not be treated 
different from any other inventions in 
spite of the fact that drugs form a 

• way of alleviating the human suffer
ings while other things are not of such 
a direct consequence to human life?

Mr. Harold Holloway: No, Sir, That,
I think, would be an extremely un
reasonable position. Section 23cc of 
the present Act does make a very im
portant exception in respect of medi
cines. We have no objection to that 
section, as it stands, but we agree with 
you that in India’s present position 
there are special cpnsiderations in the 
field of drugs, but to let everybody 
make use of an invention before the 
inventor is given any chance to work 
the invention himself is not, according 
to our view, a desirable feature.

Shri S. N. Mishra: With regard to
one of the points mentioned by the 
learned witness I would like to ask a 
clarification because, to my mind, 
there seems to be a contradiction, may 
be more apparent than real. That 
contradiction relates to the basic posi
tion. The basic position taken by the 
witness seems to be that the country’s 
interest is best served by continuing 
the present state of ^Fairs. If that is 
so, in the same breath to take up 
another position that before undertak
ing this measure there should have 
been another inquiry instituted, that’ 
does not seem to fit in quite well. 
Secondly, there are certain factors



which have taken place after 1957 
which should have been taken into ac
count before undertaking a measure of 
this hind. tyhigh *re those factors?

Mr. Haaold Holleway: I think the 
answer to that is this. The Ayyangar 
Commission have stated in their report 
that they looked into the questionnaire 
and evidence that had been given 7 or
8 years, earlier. The Ayyangar Com
mission interviewed only 3 witnesses, 

, so much of the evidence which the 
Ayyangar Commission considered was 
not of even 1957 or 1968- vintage but 
of 1948 or 1949, as was stated by that 
Commission itself. So we can say that 
many basic points of information, par
ticularly as to the consequences on ex
ports, are not reflected in the Report 
o f the Ayyangar Commission, although 
it i6 undoubtedly a very brilliant sum
mary. Also it is not based on impor
tant events which have taken place 
later, so, we would have liked to have 
had another inquiry, if Government 
thought that major changes were in
volved, before the Bill was published. 
Of* course, the 1911 Act cannot be re
garded as being immutable. There

• are a number of sections that require 
to be modified—points like the position 
of joint owners, conflicts between 
joint owners of a patent which the 
Controller should be able to settle, the 
obvious difficulty in proving that a 
product has been made by a particular 
process and thus constitutes an infr
ingement, for which something along 
the lines of section 38A(2) of the 
United Kingdom Acts (1907-1932) 
should be introduced, and so on.

Shri S. N. Mishra: So far as the 
justification for taking into account 
the various developments that have 
taken place during this period is con
cerned there can he no doubt at all. 
*Blst I was steeply asking whether on 
the same account was he justified in 
asking for a change of the present 
position when he seems to be arguing 
all the time that the interest of the 
country would be best served , by con
tinuing the present A ct

M*w ChAtanam We can discuss it 
amongst ourselves.

Sfcsi S. N> Mishnu The second 
point relates to export. He seems to 
suggest that our export would be very 
adversely affected because of this 
“unique severity” as he has chosen to 
call it. I am not able to grasp his
point fully as to how our exports are 
going to be very adversely affected 
because of this measure.

Mr. Harold Halloway: In the same 
way as it has occurred in Italy. If 
people are given licences compulsorily 
or independently of the patentees as 
“licences of right”, when they try to 

V export they will find difficulty of the 
kind which exactly happened in Italy. 
When their goods reach other coun
tries, patents covering inventions will 
be found to exist in the countries to 
which exports are made where there 
is no patented invention, as in India.

Shri P. C. Borooah: The witness
seems to agree that in licensing or
granting patents the interests of the 
nation and the interests of the consu
mer are to be protected. Will he en
lighten us as to how we can achieve 
those objects other than by the provi
sions which have been made in the 

nBUI? ‘
Mr. Harlod Holloway: Yes, Sir; we 

want to avoid the cumulative weaken
ing of the position of the patentee to 
such a point that protection is inade
quate to justify the development and 
manufacture of inventions that may 
necessitate not 6nly the purchase and 
installation' of costly plant but the
training of technicians. Under the'
protection of a patent industrial in
vestors are ready to put up plarit and 
to train technicians, all of which may 
take a certain time. I think,, it is less 
a matter of royalty or money because 
many people are getting no royalty 
but they desire that their inventions 
which they have made or caused to be 
made should first be put into effect by 
them. They believe, they are entitled 
to some benefit for their research and

86
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some protection for the initiation of 
their manufacture.

Shri P. K. Kumar an: Suppose, we 
do away with the patent system al
together, in respect of drugs and medi
cines, in India, what will he its effect 
on the country?

Mr. Harold Holloway: We were con
cerned the other day with an inquiry 
from somebody who manufactures ve
terinary “products. Veterinary pro
ducts are covered by one of the defini- 
tiQns in the Bill and experience of 
manufacturing veterinary products 
is certainly something that India 
needs desperately. They are 
awaiting are to see what happens 
to this Bill before they go on with 
their project. I do not think anybody 
would get out of India because of the 
Bill but I do think that what would 
happen is that people will hesitate to 
expand and to put in additional money 
and technicians of which there is a 
worldwide shortage, which we here all 
need, and which we have been doing 
our best in our different ways to en
courage. We firms sometimes have a 
very, hard battle to encourage people 
to come here and co-operate.

Shri P. K. Kumaran: Do you think 
that in countries like Italy, Switzer
land and USSR, where the patent 
system does not obtain in respect of 
drugs and medicines, people did not 
invest in that industry and those 
countries suffer because there is no 
patent law in those countries?

Mr. Harold Holloway: Generally
speaking, I would say that if there was 
not a patent' system, research would 
be affected. You mentioned the parti
cular case of Italy where, I think you 
will agree, there has been some 
private system of licensing and phar

maceutical patenting being restored. 
Switzerland is always an exceptional 
case because nobody really wants (to 
go to Switzerland to manufacture be
cause the market is too small. The 
Swiss, for example, do not manufac
ture a motor car although they are 
highly industrialised. Therefore they 
Are more concerned with Hie export 
position, so the absence or presence of 
patent protection in Switzerland would 
really be no criterion, I think, for any 
other country. They can only survive 
by manufacturing and producing for 
specialist export purposes, Yes and 
b^ tourists.

Shri R. Ramanathan Chettlar: What 
comments have you to make on the 
observation made in the Monopoly 
Inquiry Commission's Report that 
continuation of these patent laws will 
lead to monopolistic tendencies in the 
drug industry particularly?

cMr. Harold Holloway: I think that 
the position concerning patents has 
been enormously misunderstood. For 
example, a year and a half ago it was 
generally thought in India that pro
ducts per se were protected and manj* 
knowledgeable people, in the press and 
elsewhere, made these statements. 
The Monopolies Commission, with 
great respect, I do not think was con- 
cernedt with patents; if it was con
cerned with patents, I think their 
views might have been different had 
they got the evidence that would have 
been put before an Inquiry on ’that 
poijit.

Mr. Chairman: Thank you, Shri
Holloway.

(The witnesses then withdrew.)
(The Committee then adjourned.)
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1. British Pharmaceutical Industry 
Association, England.

Spokesman:

Mr. A. G. Shaw

(The witness was called in and he 
took his seat).

Mr. Chairman: Gentleman, the
evidence that you give will be treat
ed as public because it will be print
ed and distributed to our Members 
and also placed on the Table of the 
House. Even if you want anything 
to be treated as confidential, that will 
be printed and distributed to the 
Members.

We have received your memoran
dum and it has been distributed to all 
the Members. If you Want to add 
anything apart from what is contain
ed in the memorandum, you may 
please do so. Afterwards, the Mem
bers will ask you questions. ‘

Mr. A. G. Shaw: Mr. Chairman
and Members of the Joint Select Com
mittee of the Parliament of India on 
the Patents Bill, First of all, may I 
express my deep and sincere appre
ciation for the honour which you
have accorded to me* by permitting 
me to attend before you this morning. 
The number of Members which the 
Parliament of India has appointed 
to this Committee indicates the 
importance which your Parliament 
attaches to this subject and
the impartial manner in which
the Parliament of India in ac
cordance with democratic traditions 
deals* with its important work. I am, 
therefore, deeply consciouis of your 
kindness in extending to me as a 
member of another Commonwealth 
country the opportunity to speak to 
you about my memorandum of evi
dence. ’

As you will have seen frotn the pre
face, my name is Arthur George Shaw 
of 27. Moorhurst Avenue, Goffs Oak,



Waltham Cross, Hertfordshire, Eng
land I am a Fellow of the Pharma
ceutical Society of Great Britain and 
qualified in January 1939. I am 
also a Barrister-at-Law and was called 
to the Bar in 1959.

I would explain Mr. Chairman and 
Members that I am not in practice as 
a Pharmacist or a Barrister. Indeed, 
although I was employed as a Pharma
cist at one time I have never practis
ed in the courts because, since 1954, 
I have been employed in a full time 
capacity .as Assistant Secretary to the 
Association of the British Pharmaceu
tical Industry. This is not a company 
or an undertaking but an organization 
which pharmaceutical companies join 
on their own free will. This organi
zation, like all good organizations 
takes interest in all matters which 
concern the health and well being of 
the people and it has, therefore, studi
ed with great interest the Patents Bill 
introduced by the Parliament of India.

As the Bill contains certain provi
sions which are similar to the law at 
present in force in Britain and be
cause those provisions have been in 
use in ray Country in recent years, it 
was thought that I should submit to 
you the knowledge and experience 
which I have acquired as an Assistant 
Secretary of that organisation and I 
submit this knowledge in the belief 
that knowledge gained in one country 
may prov£ to be of interest and bener 
fit to another.

As I have explained, the Associa
tion is an organisation the membership 
of which is voluntary. It has its offices 
in London. Consequently, I come into' 
close contact with the Ministry of 
Health and other Government De
partments and as Assistant Secretary 
of B.PI., I have seen developments 
which have occurred in the applica
tion of the particular sections of the 
British Parents Act which is the sub
ject of my memorandum. It is because

of my special position in such an orga
nisation that I wish to offer evidence 
which is purely a factual statement of 
what has occurred.

I do not, in niy evidence which I 
have the honour to present, offer any 
personal opinion. It is a statement of 
facts which, I sincerely trust, will be 
of interest and assistance to this Com
mittee of Parliament of India in its 
important work.

I would like to explain Mr. Chair
man and the Members of the Com
mittee thaf because of other duties in 
my organisation, it was not possible 
for me to complete all my detailed 
enquiries before I prepared the writ
ten document which is before you. 
Before coming to Delhi at your kind 
invitation I made further enquiries to 
which, with your permission, I shaJl 
refer in my expose. In particular, I 
consulted officials of the Ministry of 
Health and the Patents Office in 
.London as to the correctness of what 
I had written to you. These Officials 
suggested minor additions to the text 
and this will be mentioned, in my 
oral evidence. During the course of 
my eocpose, I should like to refer to 
certain documents which I have 
brought with me. As 1 have come 
from England, I have brought the 
original papers which I shall be pleas
ed to pass to the Chairman at any 
time if it is your wish and to leave 
some documents with you if that is 
your wish. Certain documents which 
X have brought are taken from our 
library and copies are no longer avail
able, but if it is your wish, Mr. Chair? 
man, I will have copies made on my 
return to England and send them to 
you.

If members of the Committee would 
also like copies, I will do my best to 
provide them on my return to Eng
land.

Shri Sham Lai Saraf: Thank you
for that.

Mr. A. ©. Shaw: Mr. Chairman
and Members o f the Committee, may
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I now have your permission to take 
each paragraph from Sections B and 
C in my memorandum in turn and to 
comment on them and to add to the 
information contained therein. There
after, i will be pleased to answer any 
questions to the best of my ability 
which the Committee, may wish to ask 
on my memorandum or my expose.

In paragraph 4 I reproduce Section 
41 of the British Patents Act of 1949—  J  
in your present Patents Act under 
Sec. 23CC there is a similar provision. 
This section 23CC is not continued in 
the Bill but is replaced, as 1 under
stand it, by Clauses 87 and 88, which 
require patents for foods, drugs and 
methods and processes for the manu
facture of foods and chemicals to be 
endorsed with the words ‘licences of 
right*. These clauses also impose a 
ceiling rate of royalty in certain in -v  
stances of 4 per cent and in this con
nection a resume of the decisions of 
the British Comptroller of Patents 
which I mentioned in paragraph 17 of 
my memorandum may be of interest 
to you.

In paragraph 5, the section to which 
I referred to does not now occur in 
your Bill because the new Bill re
quires licences to be endorsed.

In paragraph 0 you will note that 
I refer to the fact that before 1919 the 
British Patent Law did not contain 
any special provision for the grant of 
complusory licences in respect of 
food and medicines but later on such 
provisions were introduced by Sec
tion 38A. I am informed by the ( 
British Patents Office that upto 1949 
when the particular Sections were in 
force, there were four applications 
for compulsory licence under Section 
38A(2).

In paragraph 7 of my memorandum 
I referred to a report of a Committee 
which led to the amending Act of 
1919. The deliberations of that Com
mittee were not published but some 
reference was made to them in an

other Committee called the
Committee which was appointed in 
1929 and reported in 1931 You will 
note the reasons that they gave for 
the introduction of the particular Sec
tion.

This Sargant Committee which was 
considering in 1929 or 1930 the posi
tion with regard to .this Section and 
the general question of patents for 
medicines and drugs considered a sug
gestion that such patents should be 
dedicated to the State. You wiU note 
their conclusion to which I have re
ferred in paragraph 8 of m y  memo
randum. You will note that having 
heard even in 1929 the arguments for 
a suggestion that patents for medicine 
should be dedicated to the State, the 
Committee came to the conclusion that 
no sufficient case has been made out 
for such a dedication and *hat an al
teration in the law would operate ad
versely against the British industry 
and discriminate against research 
workers in Great Britain*

In paragraph 9 I refer to a further 
Committee which was set up to review 
the Patent Law in 1944. That Com
mittee was called the Swan Committee 
and it published in all 3 reports, the 
first interim report, the second interim 
report and a final report.

In the. second interim report the 
Swan Committee having .considered 
the question of the special provisions 
for patents for drugs and medicines 
which then existed, came to the con
clusion that such provisions cou’d be 
withdrawn from the new legislation. 
However, in the final report, a copy 
of which I have got here, the Com
mittee examined the desirability of 
granting what are known as product 
patents for chemical compounds in
cluding those which could be used 
for food and for medicine and if I 
ean, Mr. Chairman, I would refer to 
this report and in particular 
to paragraph 93 of the re- 
pert in which the Comittee report 
that it has been strongly urged that



the limitation imposed on not being 
able to claim a patent on a substance 
in itself should be removed as not be
ing in accordance with modern tech
nical developments. The Committee 
said that it has been argued that the 
real invention lies in the discovery of 
a new substance with new and useful 
properties and that the process of 
manufacture often involves little 
noveltjr In itself. Many valuable new 
substances are produced by synthesis
ing a large number of possible com
pounds by known methods and then 
determining of which of the new sub
stances have useful properties.

Having looked at this argument put 
before them this Committee which re
ported in 1947 said as follows m 
paragraph 95:

“We are impressed by the argu
ments which have been advanced in 
support of the proposal for removing 
this limitation on the claiming of new 
substances produced by chemical pro
cesses and we recommend this limita
tion be repealed.

Mr. Chairman: Is it the final re
port of the Swan Committee?

Air. A* G. Shaw: This is the final
report which I will be very pleased 
to give you if you so like.

Mr, Chairman: Please give us a 
copy.

Mr. A. G. Shaw: Having decided
that a> product patent should be grant
ed in respect of a chemical substance 
the Committee looked at the difficulty, 
of distinguishing between chemical 
substance which can be used for pure
ly chemical purposes and which can 
be used for foods or a medifcine. They 
found that it would be difficult to dis
tinguish between a chemical which 
can be used for one ourpose and one 
which can be used as a drug or a 
medicine or in the production of a 
drug or a medicine. And, thereforer 
recommended that the conclusion in 
the second document which stated

that the special provisions concerning 
food and drugs might be withdrawn, 
should be withheld, and consequently 
this finely balanced decision has re
sulted in carrying forward into our 
present Act of 1949 the special pro
visions for food and for drugs. Now 
in paragraph 11, I explain section 41 
of our present Act continues the spe
cial provisions of this earlier legisla
tion. I also point out that the section 
is not applicable to other classes of 
inventions and in order to seek a com
pulsory licence for an invention that 
is not a food or a medicine or a sur
gical or curative device, it is neces
sary for an applicant to proceed under 
another part of the Act, Section 37. 
Now Sections 37 and 41 differ in a 
number of important respects and for 
an application to succeed under Sec
tion 37 , it is necessary* to show some 
abuse of monopoly on the part of the 
patent-holder. The various reasons 
which an applicant can advance under 
Section 37 are set out in greater de
tail in the appendix to my paper, but 
I have instanced one or two examples 
in my paper which are perhaps most 
important.

Further, I also point out that no 
proceedings can take place under Sec
tion 37 until three years have elapsed 
from the date of sealing; but in the 
case of Section 41, applications may 
be made at any time.

I now turn to reviewing the appli
cations which have been made under 
this Section of the Patents Act passed 
in 1949 Here, Mr. Chairman, there 
are certain corrections which have 
been made to the figures. With your 
permission, I will now read from my 
expose so that I - can give you the 
latest information which was kindly 
provided by the British Patents Office 
before I left. Between 1949 and 1965, 
there have been 45 applications made 
under Section 41 of the Patents Act. 
Of these, 40 related to medicine; one 
application is classified by the Patents 
Office as surgical or curative device;
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and four related to food. The years 
in which the applications in respect of 
medicine were made are correctly set 
out in the table which is reproduced 
in paragraph 14. At the end of 1965, 
the position with regard to these ap
plications is as follows: in the case 
of medicines, where there was a total 
of 40, nine have been granted, none 
has been refused, 17 have been with
drawn and .14 were pending waiting 
attention by the Patents Office and 
the comptroller. The one application 
which was submitted for a surgical or 
currftive device was withdrawn, and 
the four applications submitted in 
respect of foods were refused. Now 
in the case of medicines, v/here there 
were nine licences granted, six appli
cations were Subsequently with
drawn . . .

Shri R. Ramanathan Chettiar: For
what reasons?

Mr. A. G. Shaw: The applications
were abandoned, Mr. Chairman, as 
I understand it, because having exa
mined the possibility oi placing the 
particular drug on the market, the 
company, which was granted the ap
plication, was not satisfied thfct it 
would than be a commercial proposi
tion to do so. This was the informa
tion given to me before I left London,

In oara 16 of my memorandum, I 
say that of the licences which have 
been granted, only three are in force 
at the present time and royalty rates 
have been determine*} in respect of 
those licences.

Referring to paragraph 17, in the 
second case which I mentioned, i.e. 
Biorex Laboratories Ltd. and J. R. 
Geigy S.A., the Comptroller ordered 
a royalty of 16 per cent But this was 
increased to 18 per cent when the 
matter was taken on appeal to the 
Patents Tribunal. The figure which 
I have quoted of 18 per cent is opera
tive royalty, but I wish to explain 
that it was 16 per cent with an addi
tional 2 per cent added to it to make 
a total of 19 per cent.

I would now like to refer, Mr. 
Chairman, to comments made by the

Comptroller in giving his decision in 
these first two cases. This is a copy 
of the decision in that case. It is at 
your disposal if you wish to see it 
later, Mr. Chairman. As the commit
tee will note, the terms of section 41 
provide that the Comotroller shall 
grant an application unless it appears 
to him that there are good reasons for 
refusal. In giving his decisions, the 
Comptroller examined what might be 
accepted as good reasons for refusing 
an application. The reasons included 
the need for him to satisfy himself 
that the applicants were capable of 
manufacturing the articles in question 
and possessed full knowledge and 
equipment for the purpose. Unless he 
was so satisfied, he would not feel in
clined to grant the licence. In exa
mining the facts to be taken into ac
count, in assessing the amount of 
royalty which should be awarded, the 
Comptroller referred to this matter 
as an extremely difficult and compli
cated question, particularly in refer
ence to drugs yid medicines. How
ever, he took the view in coming to 
his decisions— which as I have explain
ed were 15 per cent in one case and 
16 per cent originally in the other 
case— that the licensee in his royalty 
payment must make a contribution to 
the cost of research which led to the 
discovery and development of the new 
drug and medicines and also to the 
cost of the work which the inventor 
had had to carry out in order to de
monstrate to the medicl profession the 
value of the product in the treatment 
of disease. There are appropriate re
ferences to his remarks in the docu
ment which I have brought with me.

Now, I turn to other developments 
which have occurred in connection 
with section 41 of the Patents Act. As 
you will note certain companies which 
have submitted applications under 
section 41 of the Patents Act have 
offered for sale to chemists and doc
tors medicines which are the subject 
of a patent. In many of these instances 
these products were being imported, 
from abroad and they were offered for 
sale and in that way, at that time, it



was contrary to the law, and that 
was why, as I have explained in  
paragraph 19, the patent-holders 
challenged the sale. ’

Then, the companies submitted ap
plications under section 41 and said 
that having submitted an application 
under section 41 they were then en
titled, although their applications had 
not then been heard, to import the drug 
and to offer it for sale to chemists and 
doctors. „

Some of the products to which re
ference is made in this paragraph 
were examined by Mr. F..G . Stock at 
the City of Birmingham Analytical 
laboratories. Mr. Stock i3 an inde
pendent analyst who is employed by 
Birmingham City just as he might be 
employed by the corporation of Delhi 
(?). A  report published in the Phar
maceutical Journal gives a survey of 
his findings. I have brought with me 
an extract from the report of the 
Pharmaceutical Journal which again 
if it is your wish I am very willing 
to leave with you here or of which I 
am prepared to have additional copies 
made in England and sent on to you.

In his report* Mr. Stock draws at
tention to some deficiencies in cheap 
drugs. While some of the samples 
which he examined were quite satis
factory, others were badly prepared 
and showed marked deterioration in 
potency when he examined them. In 
one case quoted by Mr. Stock, the de
ficiency was very high; the various 
samples of the same product which 
he examined showed deficiencies which 
ranged from 57 per c^nt to 73 per cent 
in the potency of the product,

Mr. Stock makes the comment that 
these products were badly prepared 
and badly formulated; by ‘badly for
mulated9 I mean that they were not 
correctly compounded in the best way. 
The product in question was drops in
tended for administration to small 
children it was prepared in a liquid 
form for convenience to administer by 
a dropper to small children. They 
had not been correctly prepared. The 
material according to Mr. Stock tend
ed to stick at the bottom of the bottle,
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and, therefore, when he examined the 
product, it showed these large defici
encies. I shall leave with you the 
extract from the Pharmaceutical Jour
nal if you require it,

In paragraph 19, I have already 
mentioned that these drugs which had 
been imported were coming from un
licensed sources and were the subject 
of patents held in Great Britain. 
Therefore, the companies which held 
the patents challenged the action of 
importing the products. .

In paragraph 20 I point out that this 
matter went to the Court of Aitpeal 
in London, and it was held that the 
fact that an application had been sub
mitted under section 41— not examined 
or a licence granted— was not of itsejf 
any reason why the court should re
fuse to grant relief to the patent- 
hdder by way of an injunction which 
would restrain and stop the company 
offering this imported product for sale. 
Accordingly these injunctions were 
granted and the company was pre
vented from importation and sole.

In giving that decision, which I 
have with me, these reasons are set 
out in the copy of the judgment there. 
Since this -decision was given, a num
ber of applications which have been 
submitted under that section have 
been withdrawn. This **efers to the 
figures which I have mentioned in my 
earlier report. Now, of course, it is 
not possible to say that the sol6 rea
son for the withdrawal of these appli
cations in I965«was a decision given 
by the Court of Appeal. But as many 
of the applications which have been* 
submitted recently under section 41 
are for the importation of products 
rather than for manufacture in Great 
Britain, I think that the decision must 
have had some consequence in those 
withdrawals.

In section VI I explain the views 
of the British pharmaceutical indus
try on this subject. It is purely fac
tual, and I draw your attention to the 
rapid increase in the number of ap
plications which has occurred in re
cent years and which is set cut in the 
table in paragraph 14.
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This caused serious concern to the 

pharmaceutical industry in Britain 
because it was evident that many of 
these applications were being made 
for the importation of drugs and the 
Association of British Pharmaceutical 
Industry as representing pharmaceu
tical manufacturers in the U.K. made 
representations to Her Majesty's Gov
ernment requesting that the section 
be repealed. Here is a copy of the 
actual memorandum reproduced as an 
extract from the journal, which I 
shall be pleased to leave with you 
if it ip of interest to you or to the 
Members of your Committee. ^

In paragraph 24 I draw attention to 
some of the principal arguments which 
have been advanoed why the section 
should be repealed. The reason is 
that it discriminates uAfairly against 
the pharmaceutical inventor by not 
providing comparable protection to 
that afforded to holders of patents of 
other articles. In his decision, when 
he examined the question of royalties, 
to which reference is made in the 
document here, the Comptroller said 
that many substances had to be made 
and examined before it could be found 
that a particular one was of value in 
the treatment of disease and of value 
to humanity. Therefore, this is one 
of the reasons why the association 
suggests that the inventor of a new 
drug is no less worthy of the praise 
and patent protection of the country 
than the inventor of some mechanical 
device.

m
I also point out in paragraph (b) 

the benefit to the health of the nation 
and to its economy which follows 
from research and discovery by the 
pharmaceutical industry in Great 
Britain. In this connection, I would 
like to draw your attention to the 
views expressed by a Government 
Committee appointed in 1959 which 
investigated the cost of prescribing in 
the National Health Service. This J  
Committee, which is called the Hin- 
chliffe Committee—with your permis
sion, Mr. Chairman, I would like to 
quote the relevant paragraph and the 
document is available to you and the

members of the Committee— in para
graph 258 of its report under the 
heading “Conclusions on research*—I  
will read out only those conclusions 
which relate to the pharmaceutical in
dustry and to the production of new 
medicines— says:

“Our investigations into the re
search activities of the British 
Pharmaceutical Industry led to 
the following conclusions:

The pharmaceutical firms 
which do research are making a 
valuable contribution to the 
National Health Service. Such 
research is essential for ad
vances in therapeutics. The 
costs of research on therapeutics 
and prophylactics product are 
considerable but no higher than 
in other countries making com
parable effort. Firms should be 
encouraged to increase their re
search effort. The conditions 
which favour profits for research 
such as patent rights, publicis
ing of proprietary names and 
the price agreement with the 
Ministry of Health should be ac
cepted. No changes in the orga
nisation of pharmaceutical in
dustry should be recommended 
without a detailed enquiry as 
we have been able to make.”

A little later on, towards the end 
of my memorandum I will draw your 
attention to the fact that such a com
mittee has recently been appointed m 
the United Kingdom.

Mr. Chairman, with your permission, 
I would now like to turn to section 
*C* otf my paper which deals with 
section 46 of the United Kingdom 
Patents Act, 1940. 1 now turn to that 
part of the memorandum which is 
concerned with the use of patents by 
government departments which gene
rally correspond to provisions of sec
tion 48, section 99 and section 100 of 
your Bill.

Sub-section (i) Section 46 of the 
British patents Act is the relevant 
section under which the Ministry. of 
Health imported drugs from abroad
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for the hospital services. Clause 100 
fcf your Bill contains similar though 
somewhat wider provisions than in 
section 46. The principal of ‘govern
ment use’ is taken much further by 
clause 48 of your *>wn Bill.

In paragraph 26 I refer to one case 
which has been heard in various 
courts in England, concerning govern
ment use, in t>rder to establish whe
ther the provision of drugs for the 
hospitals, which is a social service, 
can be considered as coming within 
the services of the Crown and the use 
of section 46. The point I wish to 
make in this paragraph is this. In the 
judgment in one of the cases, which 
may be of interest to you in relation 
to clause 48 of your own Bill, there is 
a comment which defines a govern
ment undertaking. In his judgment, 
Lord Beid— I have here a copy of the 
Judgment which I shall be pleased to 
leave with you— said:

‘•But I think that it is now well 
recognised that by reason of the 
structure of their organisation the 
nationalised industries, for ex
ample are not services of the 
Crown.”

I now turn to paragraph 2 8 -  
Paragraph 27 is merely an explana
tory paragraph. v It would be more 
explicit if it read: “On the introduc
tion of the National Health Service in 
1948, individual hospital authorities 
were given general responsibili- 
to ryparagraph. It would be more ex- 
ty for the "purchase of pharmaceutical 
products for use in the hospital 
service.” I did not intend to infer 
that this was a power that was only 
given to hospitals when the National 
Health Service was introduced; the 
hospitals always had the power to 
purchase their own requirements. I 
♦mentioned that in general the responsi
bility rested with each hospital autho
rity and that central contracts were

* only made for specied drugs. Examples 
of where central contracts were 
made is in the antibiotics such as 
penicillin when they were first Intro
duced and were in short supply, ' or

cortisone or similar materials when . 
they were first made in the. United 
Kingdom and their supply was very 
short with the result that the Gov
ernment had to enter into contract 
wih the manufacturers to ensure that 
the supplies went primarily to the 
hospital services.

Shri K. K. Warior: Do you make
any distinction between private hos
pitals run by private people and 
government hospitals under this law?

Mr. A. G. Shaw: There are very 
few private hospitals now in the 
United Kingdom. Practically all hos
pitals are now controlled by the 
National Health Service. There are 
very very few indeed and I think for 
general purposes they may be ignor
ed with regard to the question of ap
plication of this section.

Shri E. Ramanathan Chettiar: What 
about some of the infirmaries?

Mr. A. G. Shaw: Infirmaries and 
hospitals were all taken over by the 
National Health Service in 1948 and 
were vested in the Ministry ol 
Health. They all form part of the 
National Health Service.

In paragraph 29 I drew attention to 
the fact that several reports appeared 
that hospitals were achieving alleged 
savings by purchasing drugs from 
unlicensed sources outside the United 
Kingdom. This clearly created diffi
cult problems because of the uncer
tainty of the position as to whether 
Government’s use of section 46 ex
tended to individual hospitals.

This again is amplified in paragra
ph 30* in which I say that subsequen
tly Mr. Enoch Powell, who was the 
then Minister of Health replied to a 
number of parliamentary questions 
announcing his intention t0 use section 
46. In 1961 he stated that he propo
ses to use section 46 to obtain certain 
drugs and he gave instructions that 
individual hospitals themselves were 
to stop purchase of drugs from abroad. 
The hospitals originally were pur
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chasing the drugs from abroad. When 
the Minister of Health stated that he 
•was going to use section 46, he told 
tfte hospitals to stop purchases be
cause he, as Jhe Minister of Health, 
will arrange to get those drugs by 
using section 46. So, the hospitals 
stopped buying these drugs from 
abroad.

Mr. Chairman: And the UK Gov
ernment took the responsibility of 
supplying these drugs?

Mr. A . G. Shaw: Yes.

The point I was making there was 
that the Minister himself decided that 
he would use the powers to supply 
the hospitals and the individual 
hospitals stopped purchasing them
selves. '

Mr, Chairman: Those powers exist ' 
even now?

Mr. A. G. Shaw: Yes, but they are 
not being used now. The Minister is 
no longer using those powers. •

’ Mr. Chairman: But they have not 
been revoked?

Mr. *A. G. Shaw: No. The fact re
mains that at the present time the 
Minister has stopped using them. He 
used them from 1961 to 1965, for a 
period of four years. Now he has 
stopped it.

Shri K. K. Warior: When the
Minister took action no hospital raised 
any objection to it? '

Mr. A. G. Shaw: No, because the 
Minister himself is responsible for 
the provision of all hospital services 
under the National Health Service.

In paragraph 31 I explained that 
the Ministry of Health announced 
that they proposed to invite contracts 
tor the supply of certain drugs to the 
hospitals. The drugs which \were 
supplied came from manufacturers 
outside the United Kingdom and 
none of the companies which were

awarded these contracts was a paten
tee or licensee. They were coming 
from unlicensed sources. The drugs 
in question icame mainly from Italy 
and were supplied. through small 
companies which imported them from 
that source.

In paragraph 32 I explained, as I 
have already said, that this action 
was continued until 1965. Although 
there was sfome change in the com
panies which were awarded contract 
by the Ministry of Health and some 
changes in the countries from, which 
these drugs came, they all came from 
unlicensed sources.

In paragraph 33 I go on to state 
that the Minister of Health announ
ced, before taking any further action 
to continue the contract for 
a further period that he had invited 
patentees and licensees in the United 
Kingdom to quote for the supply t>f 
these drugs for the hospitals and armed 
services. He also gave the same in
vitation in respect of three other 
patented drugs which are widely used 
in hospitals. Subsequently, in Parlia
ment the present Minister of Health, 
Mr. Kenneth Robinson made a state
ment with regard to the use and pur
chase of drugs undfcr section 46. You 
will note that he says that with two 
«xceptkxns Satisfactory arrangements 
have been made with manufacturers 
and that, therefore, he wt>uld negotia
te prices with manufacturers in the 
United Kindgom who were the paten
tees or licensees of the drugs in. 
question.

In paragraph 35 I stated that sub
sequently satisfactory arrangements 
have been made with the patentees tor 
licensees of the two outstanding drugs 
to which he refers earlier and, con
sequently, now, as I have mentioned, 
n’o purchases of d^ugs are being made 
from unlicensed sources under the 
authority of section 46(1) of the 
Patents Act, 1949. There has been i n 
formal announcement of this but this 
decision was conveyed to my Asso
ciation in a Tetter from the Ministry 
of Health, of which I have a copy and
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in order to substantiate the statement 
which I have made, I Have brought a 
copy of the letter for you to see, if 
you so wish. *

Shri R. P. Sinha: Will you kindly 
read that letter?

Mr. A. G. Shaw: I will read it. It 
is addressed to Mi*. Duckworth, who 
is the Secretary of my Association, 
my superior officer. It is from the' 
Ministry of Health. It says:

,4Dear Duckworth,

You wrote to Mr. Hunt on 3rd 
December about the supply of 
dAigs to hospitals under section 
46(1) of the Patents Act, 1949. 
Satisfactory arrangements were 
made with the patentees or licen
sees of the two outstanding drugs, 
chlorothiazide and hydrochi 
rothiazide. This means that there 
are now no purchases of drugs 
being made under the authority 
section 46(1), but tffe Minister 
said in a written answer to a 
parliamentary question on 2 1st 
June last that he would continue 
to use his power under this sec
tion as and when it seemed to

* him right to dg so.”

Mr. Chairman: So the section is 
there.

Mr. A. d . Shaw: The section is 
there. The Minister says he would 
continue to use section 46(1) if he 
thought it were necessary to do so. 
One could not expect any Minister 
to. make any other statement. The 
Act is there on the statute book, it 
gives him powers. -Therefore, he 
must say that he will use the powers 
which the Parliament has given him, 
if he thinks it is right and in the in
terests of the nation for him to do so.

Shri K. K. Warior: There was no 
instance of any import under section 
46(1) . after that statement in Parlia
ment in June?

Mr. Chairman; The 1 power was 
there.

Shri K. K. Warior: Were there any 
instances of any import?

, *
Mr. Chairman: The patentees came 

to terms with him. You may con
tinue, Shri Shaw.

Mr. A. G. Shaw: In the reply given 
by Mr. Robinson he refers to drugs 
used in the pharmaceutical service. I 
think, it would be helpful if I explain 
this term and why it differs from “the 
hospital service” . The pharmaceu
tical service to which Mr. Robinson 
refers is the supply 'of medicines to 
National Health Service patients 
through the retail chemist when they 
have consulted the doctor in his sur
gery or when he has visited them at 
their homes. When he visits them at 
their homes tor when they go to his 
surgery, if they require medicine, .her 
will write a prescription and they 
take the prescription to the chemist 
who makes up the medicine and then 
gives it to the patients.

Shri D. P. Karmarkar: This
service also is a part of the National 
Health Service.

Mr. A. G. Shaw: Yes. The National 
Health Services extends to hospitals 
and also to the doctors in relation
ship with their patients at home a* 
also to the welfare and clinic services 
for mothers and young children. This 
is all part of the National Health 
Service in the United Kingdom. H I 
could just interpose an example, be
fore I came to India I had to have 
some inoculations. Before I came I 
went to see my doctor as a National 
Health Service patients and I received 
the inoculations as part of the 
National Health Service in Great 
Britain. •

Shri Blbhuti Mishra: Is Health Ser
vice compulsory for all people?

Mr. A. G. Shaw: The Health Ser
vice is not compulsory in the sense 
that you need not take advantage of 
the Health Service if you do not want 
to. If you want to employ a private 
doctor, you can employ a private
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doctor and pay him; but if otherwise, 
you want to use the National Health 
Service in Great Britain, it is there 
for you to use as a citizen of Great 
Britain.

In referring to the pharmaceutical 
service, which I have explained what I 
mean by pharmaceutical service, the 
Minister refers to negotiations of 
prices. By this Mr Robinson refers 
to the voluntary prices regulation 
scheme, a copy of which I have here, 
which regulates the prices of branded 
prescription medicines when supplied 
through chemists to the National 
Health Service patients. This scheme 
was entered into voluntarily by the 
pharmaceutical industry. in Great Bri
tain with the Ministry of Health. The 
purpose of this scheme i$ to establish 
that the prices charged by the manu
facturers are fair and reasonable. It 

 ̂was negotiated first in 1957, again in 
1960 and the last agreement was made 
in 1964. .

Mr. Chairman: What is the organi
sation?

Mr. A. G. Shaw: , The organisation 
which negotiates it with the Ministry 
of Health on behalf of the pharmaceu
tical industry is the organisation of 
which 1  an* an assistant secretary. I 
should add that this agreement does 
not apply to the hospital service, but 
this is for historical reasons. This 
agreement was originally negotiated 
following recommendations by a com
mittee which was concerend with the 
supply of branded prescription pro
ducts by doctors for National Health 
Service patients. The present scheme 
is complex and complicated aa one 
might expect in dealing with such a 
diverse range of products and a diverse 
industry, but I should like to mention 
to you four important points in con
nection with this scheme. *

Firstly, as I have mentioned, the 
scheme applies to prescription products 
only; it is not concerned with the 
prices of medicines for which the pub
lic may wish to go to the chemist or 
anywhere else and purchase for them

selves as an individual. It is only 
concerned with the prices of branded 
prescription products which are sup
plied on prescription and which are 
paid for by the National Health Ser
vice.

Secondly, the price control which is 
applied by this scheme does not apply 
when a new product is first placed on 
the market. A  new product when it 
comes on to the market has a freedom 
from pride control. This freedom 
period extends fpr two to four years • 
according to the amount of original 
research that went into the discovery 
and development of the medicine. If 
a lot of research has gone into a pro
duct, it has a longer period than one 
which is a formulation.

Thirdly, after the freedom period 
has expired, the price of the product 
is determined by various methods in 
which export sales are taken into ac
count. This is an important point 
because a part of the scheme is to 
encourage the industry at home to 
export its sales and if it has a good 
export performance, it has better 
treatment uncler the scheme.

Fourthly, if a product has a very 
large use for the Health Service,, the 
Minister has the right to enter into 
separate negotiations with the company 
and also if the manufacturer himself 
wishes to negotiate directly without 
recourse to the scheme, he can go to 
the Ministry of Health and do so. All 
members of the organisation by whom 
I am employed have agreed to accept 
this scheme voluntarily and not to 
increase prices jvithout the approval 
of the Ministry of Health.

Shri Bibhuti Mishra: What ;s the 
difference in the export price and the • 
internal use price?

Mr. A. G. Shaw: That I cannot 
answer.

Shri R. P. Sinha: Will it be possible 
for the witness to supply this informa
tion later; or, he would not like to do 
that?
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question later. Let him finish his 
evidence.

Mr. A. G. Shaw: The present scheme 
will last for three years and may be 
continued unless either side gives six 
months’ notice to terminate the agree
ment. That is all I want to say at the 
moment about the particular scheme.

I turn now to section 4, which is the 
legal proceedings arising out of the

* use of section 46.

I may merely summarise that sight 
of the Minister of Health to exercise 
powers in relation to supply of drugs 
to National Health Services hospitals 
was challenged. • ‘

In 1961 proceedings were commenced 
which did not terminate until 1966 
when there was a decision by the 
House of Lords. You will know that 
the House of Lords is, however, the 
highest court in England. You .will 
also note that the decision of the 
House of Lords in this case was not 
unanimous but was reached by a 
majority, of 3 to 2.

In his speech whilst he was deliver
ing his judgment, a copy of which I 
have already given, one of the judges 
said. that the acceptance of the 
principle of Crown use for the 
National Health Services hospitals 
seemed to be alarmingly wide and to 
be a formidable incision into the rights 
which the Crown had granted. His 
views were endorsed by another mem
ber of the Court. •

Now, under Sec. 5, I set out the 
views of the British Pharmaceutical

• Industry on the use of Section 46 and 
the reasons why they have been con
cerned on the importation of drug 
from unlicensed source^ because of the 
effect which it can have upon the re
search and development in the U.K. 
In particular, they are concerned that 
if these importations continue on the 
products which are the most popular 
and in the greatest demand, it will

take away the ability of the company 
to carry out adequate research in the 
U.K.

Now to paragraph 43 I draw atten
tion to some views which have been 
expressed by the Patent Advisory 

, Committee of my Association and I 
can now say that that has been approv
ed by the Association for incorporation 
into the evidence which they will 
submit to the Committee recently 
appointed by Government to enquire 
into the relationship of the Pharma
ceutical Industry and the National 
Health Service.

TJie Committee, which was appointed 
in 1965, is known as the Sainsbury 
Committee. You will note that except 
when the Section is to be used lor 
defence purposes, here it is recognised 
that there is an overriding priority, it 
has recommended that there should be 
an equiry to establish such use of the 
section by Government in the interests 
of the national economy and the 
nation’s health. The procedure sug
gested is similar to that which the 
British Parliament has accepted for 
the compulsory purchase of land.

You# will note that one of the consi
deration which it is suggested should 
be taken into account is whether the 
use by the Government of this Section 
is likely discourage manufacture or 
research in the U.K» In this connec
tion, and it is relevant in relation to 
Section 41, to draw attention to the 
results of surveys carried out on ex
penditure by the pharmaceuticals 
industry association from time to time. 
The following figures which are readily 
available are for the years 1956— 1963, 
They are:—

' (In £  fc $)

100

1957 4.2
1958 . .  5.1
1959 . . .  6.3
1960 7.5
1961-62 . .  7.8
1962-63 . .  8.3



This, is the latest information which 
is available at my disposal. From this, 
it can be seen that in the recent years 
for which the figures are available, 
the rate of expansion on  expenditure 
on pharmaceutical research in the U.K. 
has not been maintained. One might 
assume from these figures that the use 
of Sec. 46 and 41 must influence the 
owner of any company is in deciding 
upon the amount of money which one 
can devote upon reseach for new 
medicines.

Dr. M. M. S. Siddhu: In this con
nection, can Mr. Shaw tell us as to 
whether there has been any change 
in the position of the British Phar
maceutical Industries as a result of 
the American subsidiaries having 
taken over the British industries and 
consequently the research being carri
ed out in America? .

Mr. Chairman: You can ask this
question at the end after he finishes 
his evidence. Please note down the 
points. You can ask him later on. 
Mr. Shaw, you may continue the 
evidence.

Mr. A. G. Shaw: Mr. Chairman,
this is the expose which' , I wish to 
give. I am sorry to have taken so 
much time of the Committee. I am 
grateful to you and the Members of 
the Committee for . your patience 
which you have shown to me in mak
ing this expose.

Shri R. Ramanathan Chettlar: May
I ask the learned witness one ques
tion? During the course of his obser
vations, he mentioned that out of 9 
licences granted (patent rights) in the 
U.K. under Sec. 41, as much as 2|3rds 
(6) were abandoned.

Shri A. G. Shaw: Y es/ Sir. Nine
were granted of which six were 
abandoned.

Shri R. Ramanathan Chettiar; Can
you explain the reasons that impelled 
the manufacturers to come to the 
decision in abandoning those six?

Mr. A. G. Shaw: Those applications 
were for separate patents which re
lated to licences to deal with a parti
cular material. I have already ex
plained earlier that the company de
cided after a careful consideration not 
to use them as a commercial proposi
tion.

Shri R. Ramanathan Chettiar: In the
U.K. there large cartels (syndicates) 
in the pharmaceutical drug industry.

Mr. A. G. Shaw: Yes, Sir.

Shri R. Ramanathan Chettiar: If
you realy analyse the worldwide orga
nizations of the pharmaceutical indus
try, I think it is not more than 200. 
After all, about six or seven are cartels 
or syndicates that operate in the U.K. 
So, don’t you think that these patents 
rights given to such cartel* will lead 
to monopolistic tendencies?

Mr. A. G. Shaw: I don’t think so 
because there have been few appli
cations under Sec. 41 of the Act. The 
reason why there have been few 
applications is as follows:—

First of all, the manufacture of 
chemicals and medicines is very com
plex and a costly process and requires 
much complicated equipments and 
plants. Before applying for a licence, 
a company must be satisfied that it 
has got equipment^ and plant in order 
to carry that out. Having dope so, it 
has also to be satisfied that it can 
establish a suitable mark'et for the 
drug in the U. K. Then, it has also to 
be satisfied that it has the know-how 
in order to prepare a product of the 
correct standard and to offer it in the 
Correct form which is required for the 
patient.

For a pharmaceutical product you 
might have to manufacture a chemical 
and then you have to convert it into 
&n appropriate form in which it has 
to be administered.

Shri Vimalkumar M. Chordia: Please 
sfee para 14 of your memorandum. 
There you say only 4 appMcations were 
given for compulsory licence and none 
was accepted. May I know what are
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the reasons that only 4 applications 
were given and even they were not 
accepted? ,

Mr. Chairman: That has been modi
fied. He has said that 47 applications 
were made.

Shri Vimalkumar M. Chordia: It has
been modified. He said that only 4 
compulsory licences were given for 
food and not a single one#was accept
ed; all were refused. .

Mr. A. G. Shaw: They were refused 
because as I understand the reason—  
I have not got the decision of the Com
ptroller with me here— they were going 
to import those foods into the U.K. Sec. 

is Govt’s use and Sec. 41 i8 other 
an Govt’s use where one can apply 

for a compulsory licence and these 
applications for food, as I understand 
it, were for the importation of the 
particular food into the U.K. and these 
applications were refused. t have 
not got the details of that judgment 
with me. If you like, on my return 
to England I will look* into the ques
tion and obtain further information.

Shri Vimalkumar M. Chordia: Please 
refer to para 35. There you saj' that 
the Government have made satis
factory arrangements with the paten
tees or licensees of the two outstand
ing drugs and, consequently, no pur
chases of drugs are now being made 
under the authority of Sec. 46(1) of the 
Patents Act 1949. May I ask: was it 
possible for the U.K. to reach thfcse 
arrangements without previously using 
the power of importing of patented 
drugs and products?

Mr. A. G. Shaw: Undoubtedly they 
used Sec. 46. But as I explained the 
Ministry of Health is negotiating with 
the manufactures both in relation to 
the prices which are to be charged to 
hospitals and also in relation to the 
royalty payments which have to be 
made. At the present time these 
negotiations have not been completed. 
So I cannot, nor indeed can I expect 
to have any information about the 
prices because these are confidential

between the Government and the 
manufacturer.

Shri Bibhuti Mtefan: Is there any 
difference in the prices that are char
ged to hospitals and those charged to 
private persons?

Mr, A # G. Shaw: Very few private 
people get their medicines to-day 
because all the people or a very large 
proportion of people in U.K. obtain 
their medicines through the National 
Health Service. Very very few people 
buy the medicines themselves.

An hon. Member: What is the 
difference between the retail prices 
and tjie hospital prices?

Mr. A. Gr. Shaw: As i  understand
the question I have no information 
about the prices which have been 
agreed to by the' Ministry of Health 
for these contracts. This information 
is confidential between the Ministry 
of Health and the contractor.

Shri Vimalkumar, M. Chordia: What 
is the attitude adopted by the other 
industries in the U.K. to the use of 
Sections 41 and 46?

Mr. A. G. Shaw*: The reply to that, 
Mr. Chairman, is that other British 
industries have submitted memoranda 
of evidence to the Sainsbury Com
mittee. Towards the end of my ad
dress I mentioned that the Government 
have set up a Committee of Inquiry 
to go into the relationship of the 
pharmaceutical industry and the Na
tional Health Service. This Commit
tee is called the Sainsbury Committee. 
The confederation of the British In
dustries which represents all British 
Industry has sent a memorandum to 
the Sainsbury Committee in which 
it supports the suggestion that the 
discrimination put forward in Sec. 41 
should be removed and that also the 
use of Sec. 46 to provide articles for 
such purposes as National Health 
Service should be reviewed. So, in 
general, the views which I have ex
pressed in my document consisting of 
the views of the industry on (Sec. 41
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and 46 have been endorsed by other 
British industry.

Shri A. T. Sarma: In yout* state
ment you have said that even a single 
supplier supplies drugs or medicines 
in various rates and prices vary from 
one supplier to another.

Mr. A. G. Shaw: Could you men
tion the paragraph in my document?

Sh ri D. P. Karmarkar: If I may
put it correctly, is it not a fact that 
the negotiated prices do not apply 
to any private doctors who would like 
to prescribe medicines? Differentia
tion of prices is as between the nego
tiated prices.

Mr. A. G. Sh aw : I think I under
stand the question. I must apologise* 
to the questioner for not understand
ing it at the first time. These prices 
which are agreed to by this National 
Health Scheme will determine the 
prices at which the manufacturer will 
supply to the chemist and for the 
National Health Service it is the same 
price. There is no difference in the 
prices charged to the chemist for the 

•product whether it is for the National 
Health Service or whether it is sup- , 
plied on a private prescription. But 
as I have explained there are very 
very few people who obtain private, 
medicines to-day; they all use Natio
nal Health Servioe. But if they do 
obtain the medicines through their 
chemists and pay for them, the basic 
price of the medicine which they 
would obtain would be determined by 
this Scheme.

Shri A . -T. Sarma: In paragraph 14f 
you have given a statement shoVingJfc 
the number of applications submitted, w  
But the number of applications is very *  
small. Even out of that number, 13  
have withdrawn their applications and 
others are pending. What is the 
use of having Section 41 if there is 
no use of it.

Mr. A. G. Shaw: I tried to explain 
& little earlier why there had been so 
few 'applications under Section 41—

that you have, in fact, to be satisfied 
that you have the requisite plants 
and the capability to manufacture; 
you have to be able to satisfy that you 
have the know how. in order to pre
pare the product and to prepare it 
in the proper form.

Dr. M. M. S. Siddhu: Referring to 
the expenditure on research, may I 
know what is it as a total percentage 
of the sales, and secondly, what per
centage of the amount the pharmaceu
tical industry has been spending on 
sal^s promotion and advertisement?

Mr. A . G. Shaw: The amount which 
the industry spends on research in 
Great Britain in relation to its sales 
to the National Health Service is 
about 10% and it spends about the 
same amount of money on sales promo
tion. .

Dr. M. M. S. Siddhu: I want to
know it in respect of the total sales.

Mr. A. G. Shaw: It is difficult to
relate it to total sales because the 
total production of the industry, 
which is about 200 million pounds, in
cludes many things which are sold, 
as medicines over the counter to the 
public and also veterinary medicines.

Dr. M. M. S. Siddhu: Mr. Brian
IngJis in his book “Drugs, Doctors and 
Dease$es” slirveying the pharmaceuti- 
c^Lindustry, says (on page 102) that 
“research and information are not 
services which the pharmaceutical
manufacturers provide at great 
trouble and expense simply for the 
benefit of the medical profession and 
the community. Bpth are basically
promotional activites indulged in at 
great cost because of the still greater 
"returns.” May I know whether the 
observation, is correct?

Mr. A. G. Shaw: Mr. Chairman, I 
have not dealt with this aspect of 
sales promotion expenditure of the 
pharmaceutial industry in iriy brief 
and I would like to have a further 
opportunity of studying it. I do not 

.wish to give^a quick answe^ to this
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Question conerning the extract taken 
from a book I would most welcome 
the opportunity of taking the question 
and giving you a written answer.

Dr. A t M. S. Siddhu: What, in your 
opinion, is the life span of modern 
drugs which are being produced these 
days? After how .much tkne they 

’ are not being prescribed?

Mr. A* G. Sham: Again, Mr. Chair-, 
man, these are questions which come 

, outside my memorandum. 1 came 
here to talk to you, if I may say so, 
about sections 41 and 46 and if there 
are questions outside any brief for 
which the Committee would like me 
to give an answer, by all means I 
would write them down, take them 
back with me and study them. I have 
not come prepared in my brief to 
deal with, these (Questions.

Dr. M. M. S. Siddhu: You may
please think over and give us replies 
afterwards.

Mr. Chairman: You can study them 
and send your comments afterwards.

Mr. A. G. Shaw: I think it would 
be better and preferable to the Com
mittee, if they wish me to study 
something which is not in my brief, 
to give those questions to me before 
I leave and ‘allow me to study them.

Dr. M. M. S. Siddhu: What has
been the impetus on research pro
grammes in those countries of Europe 
where the process for the product is 
patented. It has been made out. that 
if the product is not also patented 
along with the process, then then re
search promotions do not get the im
petus. There are countries in the 
Continent where the pro9ess is pa
tented and not the product. What is 
the research programme of those 
countries as compared to U.K.? You 
may give the answer after your 
return.

M r. A . G. Sha*w: Again, these are 
questions which I would like to have

an opportunity of taking away with 
me and studying them. I am very 
willing to help you, Mr. Chairman, in 
every way I can. I do not think it 
woifld be desirable for me to give 
answers» here without information.

Di. M. M. S. Siddhu: It is stated 
here in the same book (page 102) v 
that “With the pharmaceutical indus
try established internationally on a  
cartel basis and protected by patent 
laws, such’ a competition can be  
minimised. I may add that Cyanamide 
Pfizers, Brystol and Parke Davies, 
have their subsidiaries in England 
and one reason why the research pro
gramme of England suffers is that* 
these subsidiaries instead of doing, 
research work in London or England 
are doing it in Washington and New 
York.

Mr. A. G. Shaw: Equally I may say* 
in turn, Mr. Chairman, that these 
companies have established them
selves and are manufacturing hi 
the United Kingdom for so many 
years and the British public gets the 
benefit of the research which is car
ried out in other countries.

Shri It. P. Sinha: I would like to  
know what has happened to the 
memorandum that you submitted on 
Section 46 for its repeal. Are you  
satisfied with the letter from the ' 
Minister of Health or are you still 
pursuing for the repeal of that sec
tion?

Mr. A . G. Shaw: They have ap-

f ointad a committee of enquiry and 
i its submissions to this committee 
f enquiry, the Association will sug

gest, as I have pointed out in my 
memorandum, that consideratidh 
should be given to the method of use 
of Section 46. I have explained that 
in my memorandum.

Shri R. P. Sinha: Do ydu think
that the repeal of section 46 as sug-

* gested by you will be in the national 
interest of UK? ’



Mr. A. G. Shaw: I think that it will 
be in the national interest of Eng
land because, in fact, we are not 
suggesting that the section should be 
done way with but we are suggesting 
that the section should in the first * 
instance, be retained primarily for 
the purpose for which it was intro
duced into the legislation, that is, for 
the Armed Services and the defence 
of the realm. We freely adm it. that 
6edtion 46 must be there to enable 
a* Government Department to exercise 
an invention for the defence of the 
realm. What we suggest is that be- 

'fore a Government Department would 
use se'ction 46 to purchase drugs for 
.hospitals, there is an enquiry in 
which the company concerned can 
state its case and state its objections. 
And when there has been enquiry 
there can be a report and on the basis 
of that report action can be taken, 
and we wish to suggest that the 
whole aspect of the national interest, 
of t.fre effect on production and the 
effect on exports and so on is taken 
into ♦ account.

Mr. Chairman: National interest
should be of prime importance?

Mr. A. G. Shaw: National interest 
is whether it is going to assist in re
search in the#country, whether it is 
going to assist in growth of the in
dustry in thfe country and whether 
it is going to assist in the promotion 
of exports from the U.K.

Mr. Chairman: Do you agree that
national interest should be of pri
mary importance in deciding these 
matters?

,Mr. A. G. Shaw: These we consi
der to be in our national interest; the 
growth of the industry is national in
terest. ’

Shri R. P. Sinha: I . would like to 
seek a further clarification on one 
point regarding the views of the as- • 
sociation. Suppose the pharmaceu

tical industry England, in spite of the 
agreement that they have got with 
the Health Ministry with regard to 
the prices, cannot reduce the prices 
to bring them on par with the * in
ternational prices in the case of a 
certain drug or pharmaceutical pro
duct; suppose in respect .of a pro
duct A, the international price is 50" 
per cent or 30 per cent lower than 
the British prices of that particular 
drug; would you like the Health 
Ministry to enforce section 46 and 
compel the industry to reduce tihe 
prices? If this particular drug or 
product could be sold at a cheaper 
price in the world, then national in
terest does demand that you should 
so improve your research and produc
tion processes that you could also give 
the item at the correct price.

Mr, A. G. Shaw: I think the ans
wer is that we have an effective 
pharmaceutical industry established in 
the U.K.} and we would hope to be 
able to produce our drugs at com
petitive world prices. Indeed, our in
dustry exports about 30 per cent or 
33 per cent of its total production. I 
think that shows that the industry is 
effective and is competitive with the 
world prices.

Shri R. P. Sinha: Previously,, be
fore secion 41 came, it was found 
that the patents were mostly* used for 
purposes of foreign patent-holders to 
import their products into the U.K. 
The patent law had been revised in 

.order that new industries could be 
put up to manufacture those new 
drugs. I find that in the USA, the new 
inventions of drugs are far 
more than in Britain. What you have 
been able to invent in England by 
way of new drugs is far less than 
what they have been able to do. Is 
England satisfied that all those new 
drugs that are being invented in the 
USA .are now being manufactured in 
the UK as a result of section 41? For, 
if those inventors abroad do not 
manufacture them in UK, then sec-
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tion 41 could be enforced and a com
pulsory licence Could be given. Has 
that helped in the expansion of the 
pharmaceutical industry in England?

M!r. A. G. Shaw: I think that the 
' expansion of the pharmaceutical in

dustry in England takes place because 
these drugs which are developed in 
the USA are manufactured in Great 
Britain by the companies which have 
come and established themselves- in 
Great Britain. They also are assist
ed by licence agreements and re

* search agreement between the one 
company and the other, as a result 
of which one particular company in 
Great Britain will manufacture a 
drug which has been developed by 
somebody else. This is the pattern 
of development in the UK.

Shri R. Pt Sinha: With regard to 
section 41, there is in England a 
differentiation in the matter of com
pulsory licence, between the drug 
and the food industry and other in
dustries. Do you think that such a 
differentiation is correct?

Mr. A. G. Sh£w: There is a differ
ence between section 41 and section 
37, and this is the difference. As I 
have explained, I think it is wrong 
that there is this discrimination 
against the inventor of a new and 
valuable medicine, because in order 
to develop a medicine today, the 
pattern of research is that you have 
to discover and manufacture many 
many compounds; it is not in the 
manufacture of the compound that 
the value lies but in the use of that * 
compound in the treatment of disease.
As I have mentioned in one of the 
documents which I have here, the 
comptroller of patents states that the 
relationship of discovery is probably 
in the ratio of 2500 substances to one 
substance which may have some use 
in the treatment of disease; the 
others are far to toxic. Because the

- value lies there and because of the 
value of the product* I think that 
this discrimination against drugs and
medicines in section 41 should go.

Shri P. K. Kumaratf: Before being 
the powers under section 48(1), the 
British Government started import
ing medicines from unlicensed 
sources, from countries like Italy. 
The British Government were not 
able to procure locally, that is, from 
England, the medicines which they 
required for the national services. 
Was that not so?

Mr. A. G. Shaw: The drugs which 
were imported from abroad were 
being made in Great Britain.

•

Shr| P K. Kumaran: But the local 
manufacture did not find it con
venient to supply the thing to the 
British Government at reasonable 
prices. The prices quoted by the 
local manufacturers .were high when 
compared with the import prices.

Mr. A . G. Shaw: The prices quoted 
by the local manufacturers were 
high in relation to the prices at 
which the drugs were imparted, 
because, as I understand it, the com
panies which had manufactured the 
drugs in other countries had not done 
research which led to the discovery 
of the particular drug. They have no 
research cost to cover. As I have al
ready said, you have to search for a 
long time to get a new ^product which 
is useful in the treatment of diseases.
It is obvious that certain drugs that 
you manufacture can be cheaper if you 
are a country carrying on no research.

Shri P. K. Kumaran: In ’ that case, 
later when the Government started 
using powers under section 46(1) and 
the local manufacturers found it 
convenient to come to some sort of 
agreement with the British Govern
ment, do you think they will supply 
after incurring a loss?

Mr. A. G. Slhaw: The position is 
that the Ministry of Health is no 
longer using section 46.

Shri P. K. Kumaran: But a situa
tion has been created whereby the
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local manufacturers agreed to supply 
at reasonable rates. That was because
the British Government used power 
under section 46(1).

Mr. A. G. Shaw: I do not know at 
what rates the drugs have been sup- 
lied, 1 have not got that information. 
I know that at the present time 
these negotiations on prices are pro
ceeding; in the meantime, drugs are 
being supplied and hospitals are told 
that they will be charged at agreed 
prices later.

Sfori P. K. Kumaran: That is true. 
We do not expect you to give the 
details of the prices, but we can
infer. Keeping section 46(1) in the
Act has now proved that it is in 
the interests of the British nation. Is 
it not?

Mr. A . G. Shaw: The inclusion of 
section 46(1) in the Act is there, and 
I am quite sure it will continue to 
remain there. What we are suggest
ing is that when it has to be used for 
purposes other than defence, there 
should be an enquiry to establish 
that its use is in the national
interests. This is the point in the
memorandum which* we have sub
mitted to the Committee.

Shri Tulsidas Jadhav: In India, the 
cost of labour is low and the prices 
of drugs are very, high. Is it not 
desirable that certain measures sug
gested in the present Patent Bill 
should be there to reduce the prices?

•
Mr. A. G. Shaw: With the greatest 

respect, I know little of India. This 
is my first visit to India. ‘ I arrived 
three days ago. I do not know the 
conditions here. In any event, this is 
a question which is surely for the 
Parliament of India to decide. It is 
not for me to offer any personal 
observation on such a point.

' Shri D. P. Karmarkar: Page 12,
para 46. What are the provisions of 
section 32(3) and 40 referred to 
therein, in brief?

Mr. A. G. Shaw: In brief, section
32(3) is la revocation of the patent by 
the court. In other words, the Gov
ernment would have to apply to the 
court and ask for the patent to be 
revoked, and the court would then 
decide whether it should be revoked. 
Section 40 gives the power for a 
licence to be endorsed on application.

Shri D. P. Karmarkar: We should,
like to know the rationale behind sec
tions 41 and 46. Is it a social purpose?

Mr. A. G. Shaw: The rationale of 
section 41 is that it makes special, 
provisions for food, drugs and 
medicines on the assumption that this 
was necessary, there may be special 
need. As I have explained, in today’s 
circumstances such a discrimination 
is unnecessary. Section 46 is used 
to give the Government the right to 
use certaih patent inventions for Gov
ernment use.

Shri D. P. Karmarkar: Under sec
tions 37 and 41 there is* a difference 
in time.

Mr. A . G. Shaw: Under ’ section
you can make an application at any 
time; under section 37 you have to 
wait for a period of three years.

Shri D. P. Karmarkar: This was
the discrimination you referred to a 
little while ago?

Mr. A . G. Shaw: Yes.

Shri D. P. Karmarkar: So far as
you are aware, this definition of a 
substance “capable of being used as 
food or medicine or in the produc
tion of food or medicine” in section 
41 has not given rise to any diffi
culties? •

Mr. A. G. Shaw: Not ?s far as I 
am aware, there was one case when 
it was argued— I have not got the 
details— whether or not a particular 
compound was a food or a drug, and 
they came to the conclusion that it 
was a drug.
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Shii D. p. Karmarkar: Normally
this has not given rise to any diffi
culties? •

Mr. A. G, Shaw; No. There is ’ no 
definition provided in the Act itself.

Shri D. P. Karmarkar: What are
the terms of reference of the commit
tee you referred to that was appoint
ed?

Mr. A. G. Shaw: This Sainsbury
Committee was appointed in March, 
1965 and its terms were:

“To examine the relationship of 
the pharmaceutical industry , in 
Gt. Britain with the National 
Health Service, having regard to 
the structure of the “industry, its 
commercial policies and the firms 
comprising it, its pricing and 
sales promotion practices, and .
their effects on patents And the 
relevance and value of research, 
and to make recommendations!”

Shri D. P. Karmarkar: Normally
export prices would be more than 
what has been negotiated as the _ 
agreed price between Government 
and industry. * • •

Mr. A. G. Shaw: Normally the ex
port price is‘ taken into consideration 
in determination of the price that is 
charged in the home market by che 
price regulation scheme. One would 
expect the export price to .be slightly 
higher than the home market because 
of the cost of transporting the drug 
to the market,. and. due allowance is 
made.for that in the scheme, but if a 
company establishes that it exports 
25 per cent of a particular product m 
export markets then the price which 
it charges to the home market is in 
relation to the price which it obtains 
in export markets . . .

Mr. Chairman: What will be . the 
difference between the internal price 
and export price?

Wtr. A. G. Shaw: Only the cost 
involved in transportation.

Mr. Chairman: Could you give the 
percentage? *

Mr. A. G. Shaw: Not without
detailed examination. If you would 
like to see this scheme 1 will leave it 
here.

Shri D. P. Karmarkar: It would be 
better, Mr. Chairiqan, if he leaves all

♦ the relevant documents to which he 
has referred.

Am I correct, if I infer from what 
you told us, that the principal reason 
why Jhe Government either imported 
or permitted other importers to make 
importation of patented medicines 
was the difference in price and that, 
so far as you know, they could buy 
cheaper from the outside market than 
the prices offered by the local con
cerns?

Mr, A. G. Shaw: Only th^ Minister 
himself can answer as to why he de
cided to do this. I can only offer my 
personal opinion.

Shri D. P. Karmarkar: Have you in 
-the course of your studies or even 

earlier found that the prices at which 
the Government imported patented 
medicines were advantageously lower 
than the prices at which similar medi
cines were offered by local concerns?

Mr. A. G. Shaw: Obviously, Mr.
Chairman, the prices at which Gov
ernment imported the drugs from 
abroad were lower than the prices in 
Great Britain; otherwise they would 
not have gone to the trouble of im
porting them.

Mr. Chairman: Do you agree that 
the Government has reserved the 
right to control the prices for internal 
consumption?

t
Mr. A. G. Shaw:. The Government 

has agreed with the pharmaceutical 
industry on this scheme which in fact 
controls the prices at which drugs are 
supplied to the chemists and to th«
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public, but the scheme provides for 
certain incentives to the manufac
turers.

Mr. Chainnait: You should have no 
such objection if the Government of 
India also reserved the same rights?

M|\ A. G. S h aw T h at is for the. * 
Government of India to decide.

Mr. Chairman: Considering the
powers your Government have re
served for themselves, you should 
have no objection if the Government 
of India reserved the same rights.

Shri R. Ramanathan Chettiar: In
1960 the prices had fallen from £  60 .
per 1000 tablets to £  9.10 sh.

# •
Mr. A. G. Shaw: I do not know the 

prices at which the Government im
ported because these were never dis
closed, not even to my association. I 
know there has been speculation in 
the Press and elsewhere, but I have 
not seen any information about the 
prices at which the Government im
ported the drugs.

Shrl R. Ramanathan Chettiar: It had
fallen even to £  4.10 for 1000 tablets.

Shri D. P. Karmarkar: Earlier,
were the patentees given* the right of 
exclusive importation for the period 
o f validity of the patents or there as 
nb such privilege granted?

Mr. A. G. Shaw; This, Mr. Chair
man, is a very detailed question on 
the general aspects of the Patent Lafr 
on which I do not claim to be an ex
pert. I am not, at any rate, a patent 
lawyer. If you would like me to 
answer that question, I can study the 
•qijestion and prepare an answer on 
this p^int, but now it is not a point 
within the brief on which I have 
come. '

Shri Q. p, Karmarkar: According to 
the Indian law, anyone granted patent 
eights for manufacture is also simul
taneously given the rights for exclu

sive importation of the particular pro
duct or process.

Shri Bibhuti Mishra: Ours is an 
under-developed country, Mr. Shaw 
and yours is a very developed country. 
I want to knQw how far your country 
has been able to help this country in 
the matter of research and technical 
know-how?

Mr. A. G. Shaw: I have not got the 
answer to that. It is something in 
relation to India which I cannot 
answer.

Shri Bibhuti Mishra: Is there any 
difference in the prices charged by 
you for those who take medicine from 
your stock and those who are under 
your National’ Health Service?

Mr. Cfhaii'man: He has already said 
that there is no difference.

Shri Bibhuti'Mishra: You said that 
some years, back England banned the 
import of medicines. . Is it good for 
this country to ban import ol medi
cines from other countries?

Mr. Chairman: That is for you to 
decide.

Shri Bibhuti Mishra: He has come 
all the way from England to help us 
by giving his opinion. flis country 
is much more advanced than our 
country. I want to seek his advice 
about my own country.

Mr. A. G. Shaw: I am unable to 
give any such opinion.-

Shri Bibhuti Mishra: When the
Patent Law was enacted in your 
country, it was done keeping in view 
the interests of your own country. 
May I know how far those interests 
correspond to the interests .cl' this 
country?

Mi-. A. G. Shaw: Mr. Chairman, I 
have come here, if I may say so, to 
explain, two developments which have 
occurred in the United Kingdom in re
gard to certain aspects of this law
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which are comparable to certain pro
visions of your Bill. This the basis 
of my memorandum and that is why I 
have come to talk to you this morning. 
1 do not think I can usefully answer 
the question that tjie hon. Member has 
put*

Shri Sham Lai Saraf: May 1 know 
whether the law of patents has given 
rise to monopolistic tendencies and 
there are international combines and 
groupings, specially in the field of 
drugs, medidnes and pharmaceuti
cals?

Mr. A. G. Shaw: Here again it is a 
general question of the patent law  
which is outside my brief. If the 
Committee would like me to answer 
that question, I would like to study it 
and write to you later I have return
ed to England.

Shri Sham Lai Saraf:. There is a 
lot of criticism in India of the patent 
law- because it has given rise to 
monopolistic tendencies.

Mr. Chairman: He say3 he has not
studied this question.

Shri Sham Lai Saraf: We would be 
very thankful to him if he enlightens 
us on this point later.

I understand that your country and 
your law is more in favour of regis
tering under the patents law the end 
product and not the process.

Mr. A. G. Shaw: The reason why 
our present law provides for product 
proteotion is set out in the ^com 
mendations of the Swan Committee. I 
did refer to that earlier on, and I am 
quite willing to leave the document 
with you. If I could add my own 
personal observation, I think product 
protection would help to stimulate 
the advance of pharmaceutical re
search in Great Britain.

Shri Sham' Lai Saraf: Is it to en
courage incentive for research and in
ventive genius that your law treats on 
par inventions of drugs and pharma
ceuticals along with mechanical ana 
other devices that are patentable?

Mr. A« G. Shaw: If I have under
stood the question correctly, we have 
explained our view to our govern
ment and it is that in order to en
courage the maximum inventive 
genius and use of the development of 
medicines there should be ?io differ
ence between drugs and pharmaceuti
cals and other type of inventions.

Mr. Chairman: The hon. Member
wants to know whether the UK law 
is on par with the laws in other coun
tries so far as this aspect is concern^ 
ed. Have you studied the compara
tive position in different countries?

Mr. A. G. Shaw: As I explained
earlier, I am not a patent lawyer and 
I have not made an international sur
vey of patents and patent law*s. I an*’ 
the Secretary of an Association.

Shri Sham Lai S&raf: In view of
the- fact that very few applications 
have been addressed to the Controller 
of Designs and Patents what impres
sion do we get about the present law? 
Is it working satisfactorily, as far as  
•the operation of registration is con
cerned?

Mr. A. G. Shaw: To the best of
my knowledge, yes.

Shri Sham Lai Saraf; With regard 
to the percentage of royalty on what 
basis does your Controller of Designs 
and Patents fix it?

Mr. A . G. Shaw: The provisions:
of section 41 in regard to royalties etc., 
ace set out in the text which I re
produced, and during my expose I 
referred to the way in which the 
Comptroller gives his decision.

Shri Sham Lai Saraf: It is report
ed that in Italy, for example, there 
is no patenting of drugs and phar
maceuticals. Is it as a result of this 
that the me’dicines imported from that 
country were not only found to be 
defective but also deficient in a num
ber of substances? Can the reason 
be that because they had not patented 
the inventions so people began to



manufacture all sorts of things, mak
ing it all the more necessary to patent 
drugs and medicines?

Mr. A. G. Shaw: I am not an in
ternational expert on patents. But 
I understand that a Patent Bill is now 
before the Italian Parliament, just as 
the Patents Bill is before your own 
Parliament. In that Bill it is suggest
ed that drugs etc. should be patent
ed. ,

Shri Kashi Ram Gupta: I conclude 
from what you* have stated up till 
now that you are not agreeable to 
sections 41 and 46(a) as they stand.

Mr. A . G. Shaw: No, Sir. We have 
suggested that section 41 should be

Spealed to avoid this discrimination, 
section 46, in the application 

of the way in which that section 
should be applied, should be review
ed. We have not suggested that sec
tion 46 should be repealed.

Shri Kashi Ram Gupta: But you
are not agreeable to sections 41 and 
46(a) as they stand? •

Mr. A. G. Shaw: We have not
suggested that section 46 Should be 
altered. We have only suggested 
modification of its method of appli
cation.

Shri Kashi Ram Gupta: Does it
mean that you are suggesting that in 
our proposed Bill sections 87 and 88 
and 98 to 100 should not be there?

Mr, A. G. Shaw; I am not suggest
ing anything at all to your Commit
tee. It is for the Committee to de
cide. I have come here’ to tell you 
what the position in Great Britain is.

Mr, Chairman: He has not made
any comments on our Act. He has 
only spoken about the sections in the 
British Act and how it has worked.

.Shri Kashi Ram Gupta: Are you in '
favour of compulsory licensing sys
tem,. as provided in the Act, or not?

Mr. A. G. Shaw: It is not for me
to give replies or comments on your 
own Act. In my opening remarks also 
I made only comparisons.

Mr#* Chairman: The witness says
that he is not competent to make any 
comments on our Act.

Shri Kashi Ram Gupta: But there
is section 41 in his own Act.

Mr. Chairman; He has stated that 
it has not been repealed.

Shri Kashi Ram Gupta: He is in
favour of repealing section 41.

Mr. Chairman; They are trying to 
repeal it.

Shri Kashi Ram Gupta: That means, 
he is in favour of removing the licens
ing system. That is what I conclude. 
Then, he has referred to the rate of 
royalty and in our Bill it is provided 
that there should be a fixed rate of 
royalty. In his opinion does UK also 
favour such fixation of the rate of 
royalty or will it be in the interest 
of the industry as a whole?

Mr. A . G. Shaw; • There is no 
fixation, of royalty in the U.K. law. 
Each one is decided by the Comptrol
ler on application.

Mr. Chairman: By negotiation.

Shri Kashi Ram Gupta: The highest 
court in England has given the 
decision to retain the powers with 
the Government about section 46(a) 
and now, you say, the Government 
has set up a committee to go into the 
whole affair. Does it mean that the 
problem is there before the Govern
ment for a change in spite of the 
decision of the highest court? •

Mr. A. G. Shaw; The decision of 
the highest court in the land was on 
the interpretation of the statute as 
to whether the supply of drugs to 
National Health Service hospitals was 
within the term “Services of the 
Crown”. T,he House of Lords, the *



highest court, decided that that was 
Ihe case by three to two; but the 
committee which has been establish

' .ed and to which I have referred has 
very • much wider terms of reference 

. than that. *

Shri Kashi Ram Gupta: You say
that you are neither competent nor 
do you have the mind to say anything 
about our Act and Bill, but you have 
come to give evidence before us in 
relation to your Act, which me&ns 
that can conclude that so far as 
the application of those clauses in 
our Bill is concerned, your opinion 
has to be counted in respect of Jrour 
sections.

Mr. Chairman: It is for us to consi~ 
der. What can he say?

Shri Kashi Ram Gupta: He has
come here to give evidence in respect 
of some sections of their Act. He 
must .have studied the question of 
limitation? of period of patent.

Mr. A. G. Shaw: I have not dealt 
with this point.

Shri Kashi Ram Gupta: You ’lave not 
dealt with other points of your Act 
-except these two sections.

Mr. A. G. Shaw: In my evidence
here I have dealt with two specific 
sections. '

Shri Warior; How far will the 
comparable provisions in the Indian 

Act to the provisions in sections 41 
and 46(a) affect the pharmaceutical 
industry, in Britain?

Mr. A. G. Shaw: They have affect* 
ed the pharmaceutical industry in 
Great Britain by giving it a period 
of uncertainty as hot to know what 
further development might occur. 
’The Government, when it first used 
section 46, . bought only five drugs 
from abroad. The industry did not 
know whether in the next year the 
five drugs would be 20, 25, 30 or 50. 
So, this is a period of uncertainty 
which must caijse manufacturers in 
the country to wonder as to what pro
portion of their resources they can

\

continue to devote to research. I 
think, this is shown out in a way by 
the figures which I gave which show
ed that there has been a levelling off 
in research expenditure. *

Shri K. K. Warior: You said in
your statement that new inventions 
made in countries other than Britain 
are taken to Britain by the same 
manufacturers; they establish their 
jnanufacture there and they process 
it there. Suppose, a firm is not wil
ling to give such know-how, will 
Britain allow the import of the pro
duct for sale by these sections?

Mr. A. G. Shaw: Know-how does 
not go in the patent specification; the 
know-how is contained in what the 
manufacturer knows. I do not think 
that we have any instances where we 
think we are short of any essential 
medicines because they*are not being 
developed in the United Kingdom by 
one company or another.

Shri K. K. Warior: Where a product 
or process is not patentable in the 
country of origin, will Britain allow 
that product or process to be patent
ed in Britain under the Patents #iand 
Designs Act?

Mr. A. G. Shaw: The British Patent 
Act stands on its own. If you apply 
for a patent in Britain, you apply 
under the conditions which apply 
under that Act.

Dr. L. M, Singhvi: What is the
composition of the Association of the 
British Pharmaceutical Industry; in 
particular, are there any members of 
this Association who are principals 
or who have* a holding interest in any 
drug manufacturing companies in this 
country?

Mr. A. G. Shaw*: I am sorry, I have 
not got a list of the members of my 
Association with me, but I know that 
there are a number of British com
panies who are established m this 
country. For example, the British 
company, Glaxo, I know, has a fac
tory in Bombay because I passed it

112 .
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on the way to the airport. I also 
know that the British Drug Houses is 
also established here.

Dr. L. M. Singhvi: Would you, at 
Barrister-at-Law and as one associat
ed for a number of years with the 
pharmaceutical industry in Great 
Britain, say that the exigencies and 
the controlling considerations of 
patent legislation would have to vary 
from one country to another in accord
ance with the demands of a given 
national economy as also the stage of 
scientific and technological develop
ment in that country?

Mr. A . G. Shaw: That is a very
wide question which, with respect, I 
do not feel competent to answer.

Dr. L. M. Singhvi: I would like to 
draw your attention to a statement 
that you have quoted on page 2 of 
your memorandum where you quote 
a departmental inquiry committee. 
Do you hola that. this was a legiti
mate reason, at least historically, lit 
the stage at which the amending Act 
in 1932 was enacted?

4

Mr. A . G. Shaw: At the time the 
1932 Act was enacted the situation 
with regard to the development of 
medicines was quite different to what 
it is today. I am sure, all Members 
of this Committee will know the vast 
changes which have occurred in the 
practice and treatment of diseases in 
the last 20 or 30 years since the 
advent of, what is known as, chemo
therapy. I think, the comment which 
is made in this document here should 
be looked at in relation to the state 
of medical knowledge and treatment 
which existed in the world at that 
time.

Dr. L. ML Singhyl: I invited your 
attention specifically to this statement 
which was contained in this Com
mittee's Report somewhere in 1932. 
Conditions in 1932 were somewhat 
more comparable to those in India 
today.

•

I would like to know whether this
change of circumstances which you 
referred to has come about mainly 
because of a greater pace of techno
logical development in your country 
and therefore, the considerations 
which might have been applicable and 
relevant in 1932 in your opinion are 
no longer relevant qnd valid?

Mr. A. G. Shaw: I think that the 
technological advance has come about 
in every country-

Dr. L. M. Singhvi: I would like to 
invite your attention , to para 9 oft 
page 3 about the Swan Committee 
Report. They put forward the new 
recommendation that novel chemical 
compounds, including those intended 
for use a6 food or medicine, should 
be made patentable per se. What 
was your Association's point of view 
in respect of this recommendation?

Mr. A . G. Shaw: My Association at 
that time did not give evidence before 
the Swan Committee. But the princi
ple which is contained therein has 
been accepted that the products 
should be made patentable per se by  
my Association because we believe 
that it is related to technological deve
lopment in Great Britain and that the 
Great Britain has found important 
drugs.

Dr. L. M. Singhvi: How long, on an 
average, does it take for an applica
tion under Sec. 41 to mature in your 
country?

Mr. A. G. Shaw: I am afraid that 
without looking into the record I am 
not in a position to give my answer. 
But, I would say that perhaps it takes 
about 18 months or so to mature. 
Anyway I have not got the informa
tion on this matter just now.

Dr. L. M. Singhvi: You have made 
a reference at page 5 on para 23 that 
the rapid increase in the number of 
applications submitted since the time 
has caused serious concern to the 
pharmaceutical industry in the 
United Kingdom. I take it that your
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Reference is to the year I960. How
ever, I invite your attention to the 
figures given by you at page 4 which 
did not disclose any rapid increase 
in the number of applications sub
mitted since 1960. You would your
self notice that according to your 
statement, in 1961, the number of 
applications submitted was only 9 
whereas it was four in 1962 and 1963 
but in 1964 it has risen to 15.

Mr. A. G. Shaw: In 1960-61 and 
1964 the number of applications sub- * 
mitted was more. But, no applica
tion has been submitted in 1965. But, 
tf)to 1959 beginning from 1949 (far 
fen years), there were only 8 appli
cations but from 1960 to 1964 there 
îrere &bout 30 applications whic£ 

were submitted. To my mind, there 
Is a fairly rapid Increase in the num
ber of applications.

Dr. L. M. Slnghvi: In 1960 there 
were six applications; in 1961 to 1963 
there were only 3, 4 and 4 respec
tively.

Mr. A. G. ShaW: During the period 
from 1949-1959— ih this ten-year 
period— you would have seen that 
only 8 applications were submitted.
I admit that the figures from 1961 to 
1963 are only 3f 4 and 4. But, in 
1964, it jumped to 15. I think there 
is a significant difference in the 
ftgures of 8 applications in ten years 
from 1949-1959. Whereas there were
6 applications in this period, the num
ber of applications submitted was 32 
from 1960 to 1964— a significant 
Increase in these five years.

Dr. L. M. Slnghvi: What was the 
Mature of the concern of the phar
maceutical industry in the UJC.?

Mr. A . G. Shaw: The concern of 
|the pharmaceutical industry was to 
have compulsory licences for impor
tation into the ILK.

Mr. Chairman: He has given the 
facts and he gave that answer; it was 
for importation.

Dr. L. M, Staghvt: You have fnen: 
tioned a’bout Sec. 41. According to 
your Association this discriminates., 
unfairly against the pharmaceutical 
inventor by not providing a compar
able protection to that afforded to 
holders of patents for other types of 
invention. Would you not consider 
this from another point of view viz., 
the importance and significance of a 
particular kind of invention or pro
duct of an industry is not hi term4 
of how an inventor of a particular 
kind of a product is treated?

Mr. A. G. Shaw: We feel, Mr. Chair
man, that Section 37 provides ade
quate grounds upon which anyone can 
Come and apply to the Cpurt or to 
the Comptroller in order to secure a 
compulsory licence.

Dr. L. M. Slnghvi: It is your Asso
ciation's contention that the power to 
give adequate protection to the phar
maceutical industry would result ih 
condemnation of its research efforts. 
Whether this is substantiated by 
experience and actual facts and 
whether there was really a very sub
stantial condemnation of research in 
your country as & result of somewhat 
lesser protection afforded to the* phar
maceutical industry.

Mr. A. G. Shaw: I had mentioned 
in my expose, Mr. Chairman, certain 
figures which give the results of 
research expenditure from 1957 to
1963. I pointed out that in recent 
years it has shown that the expan
sion has not been maintained. I also 
said that the effect of Secs. 41 and 48 
did influence the amount of research 
which the industry was contemplat
ing to do.

Dr. L. M. Slnghvi: One more ques
tion that I would like to ask is this. 
What was the result of the decision 
of the House of Lords in the Swan’s 
case? Can you give us a copy of it?

AIT. A. G. Shaw: i have got the 
decision with me. I have given the 
recommendation of the Swan Com
mittee on page 3 of my memorandum.
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m / L .  ML Singtivi: On page 12 of 
your memorandum you have men
tioned several points rn respect of 
providing against the arbitrariness 
tinder Sec. 46. At the end you say 
lhat instead of exercising Sec. the 
Government department . were to 
make use of its powers under Sec. 
32(3) or 40 of the Patents Act, 1949, 
the interests of the public would be 
equally well served and the interests 
of the patentee better protected. You 
have also suggested that a specific 
enquiry should be followed by 
various methods including the one 
which I have just, now mentioned. If 
such an enquiry is made, whether it 
would be more beneficial to Govern
ment or not? Or whether it would 
be more beneficial to have the pro
ceedings instituted under Sec. 33(3) or
40 of the Evidence Act? What is the 
specific purpose of this suggestion?

M r. A. G. Shaw: The purpose of
this suggestion is to refer it to the 
Tribunal so that both the parties can 
appear and put their points of view 
when the Tribunal will be able to 
decide whether, in the national 
interest, the Government should pro
ceed to use its powers having regard 
to such considerations as I have men
tioned there as that would not dis
courage the growth of industry and 
research in the U.K.

Dr. L. M. Singhvi: Would you sug
gest that here, in India, there should 
he a Specialised Patent’s Tribunal as 
has been suggested for your country 
or would you like this enquiry to be 
made by an ad hoc tribunal or by a 
common Court of Law?

Mr. A. G. Shaw: I am afraid I can- 
aot give a quick answer to this ques
tion. That would be done by an 
independent tribunal.

Mr. Chairman: Would you want a
judicial tribunal?

Mr. A . G, Shaw: Not necessarily a
Judicial tribunal. .

Shri Sfcyanmandan Mishra: We
quite appreciate the anxiety of the 
learned witness to confine himself to 
two limited points. But, we would 
also like him to appreciate us to ask 
him to give those very points in a 
somewhat wider context. In our 
anxiety to do so we would like to 
seek some information with regard 
to certain points and I hope they 
would not be outside his brief. The1 
first one relates to the ratio of utilisa
tion of patents in his country; the 
second one is the ratio of patents to 
inventions over a period. What is 
the trend of the ratio of inventions to 
patents? So far as I could see from 
a distance, it appears that in England 
the inventions have been rather on 
the decline and the patents have been 
on the increase. That would be a 
matter from which one can take a 
lesson. I would like to seek infor
mation on these two points. '

Then, what is the amount of royalty 
paid and received by the United 
Kihgdom?

Mr. A.- G. Shaw: I have mentioned 
in my memorandum about the royalty 
that was awarded by the Comptroller 
in these two cases. Sec. 46, that is a 
negotiated royalty.

Regarding the utilisation of patent* 
in the country I have no information.

The only information which I know 
is available is published in the report 
of the Patents Office in London. It 
shows the number of applications and 
specifications which are filed.

Shri Shyamnandan Mishra: What
is the number of patents effective at 
a particular point of time in UK and 
what is the number of inventions 
which have occurred during a parti
cular period— that information is 
not available in the UK?

Mr. A. G. Shaw: Not to my know
ledge. I would try and make inquiries 
when I go back. *
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Shrtm&ti Sharda Mukerjee; The

learned witness has particularly 
stressed on the royalty which domes 
under compulsory licence and in the 
UK after 1949 under Section 46. As 
you know, the Bill provides for a 
maximum 4 per cent royalty under 
Clause 88. I would like to know if 
tie has any information regarding the 
percentage of royalty which is paid 
to the pharmaceutical companies and 
other industrial companies which may 
have similar kind of agreements in 
other developing countries. Has he 
got any information on that?

Mr. A . G. Shaw: No information on 
that point at a ll

Shrimati Sharda Mukerjee: You
have no information regarding the 
rate of royalty in the other develop
ing countries. Particularly you have 
mentioned that in Great Britain you 
have given a reference to a judgment 
in w h ich  the decision was 18 per cent 
royalty ex-factory price. The Bill 
here provides for 4 per cent royalty.
I would like to know what ;s the 
general trend of royalties given in 
other developing countries.

Mr. Chairman: He has given the
answer. He has not studied the posi
tion in other countries. In U K  it is 
negotiated.

Shrimati Sharda Mukerjee: Has he
got any idea that 15 or 17 per cent is 
above the average because his ex
perience may be 4 or 5 or do we take 
that 15 or 17 per cent is normal?

Mr. A. G. Shaw: There are only 
very few decided cases under Section
41 which was the Section I came to 
talk to you about, I have given you 
the three cases where at the present 
time the royalties are working, r  
is a very limited number. But I have 
given you all the information that is 
available at my disposal.

Shri P. S. Naskar: You have re
ferred to one of the recommendations 
of the Swan Committee that novel 
chemical compounds including those

intended for food should be made 
patentable. Has this recommendation 
been accepted in this 1949 Act?

Mr. A . G. Shaw: Yes, indeed.

Shri P. S. Naskar; Under which. 
Section? .

Mr. A. G. Shaw: I am sorry I 
cannot give it immediately. It would 
be somewhere within Sections 19— 26 
of the Patents Act 1949 which talk 
about the grant, effect and the terms 
of the patent. It includes chemical 
products per se.

Shri P. K . Knmaran; W ill he b* 
able to tell us the number of patents 
which the members of his associa
tion have taken out in India?

Mr. A. G. Shaw: I am sorry I have 
no information on that. *

Mr. Chairman: It is only two com
panies which have Brandies here. 
He is not fully conversant.

Shri P. S. Naskar: It is not there.
I went through Sections 19 to 26. I 
have not come across the use of the 
words 'per se*. s

Mr. A . G. Shaw: B y 'per se* means 
the product patent for a chemical 
substance in the UK. These words 
‘per se' are not there. I am sorry 
if I have misused the term.

Mr. Chairman: You told the Com
mittee some time back that the prices 
for the* manufacture of an article 
are fixed. Who does fix that? You
said that after a certain time the
Comptroller comes in and refixcs the 
internal prices. But just in the
beginning of the manufacture you
said that the prices are for a certain 
period. If it is not fixed by the 
Comptroller is it naturally within 
the discretion of the manufacturer to 
charge any price?

Mr. A . G. Shaw: The price whidb
the manufacturer can charge for his

* product is determined by the manu
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facturer himself when the product 
comes into the market for the flx*t 
time. It possesses a certain freedom 
period during which the manufac
turer’s price is charged. But after 
that psriod ends, it comes under the 
control of the Scheme.

Mr. Chairman: What is that period?

Mr. A* G. Shaw: 2—4 years. Four 
years for a product which has had 
a specific research; 2| years for other 
products.

Shri D. P. K&rtnarkar: That is also 
(a voluntaiy scheme? There is no 
statutory backing?

Mr. A. G. Shaw; That is a volun
tary scheme.

Mr. Chairman: In spite of the deci
sions and inquiries held in UK, Sec
tions 38/ 41 and 46 still remain on 
the statute?

Mr. A. G. Shaw: Yes, Sir.

Mr. Chairman: Thank you.

Mr. A. G. Shaw: May I thank you 
very much indeed for your kindness 
in receiving me— some one coming 
from quite an another country and. 
talk to you on a subject which is of 
great concern to India.

Shri Sham La! Saraf: Chairman
Sahib: thank the gentleman on our 
behalf also.

Mr. Chairman: Your evidence is
very illuminating and will be useful 
to this Committee because our Act is 
mainly moulded on your Act.

(The witness then withdrew)

(The Committee then adjourned to
meet agait\ at 14.30 hours).

IL Dr. K. M. Parikh—Zandu Pharma
ceutical Works Ltd., Bombay.

(The witness was called in and he
tqok his seat). 

i
Mr. chairman: Dr. Parikh, we have 

received your memorandum ana we 
have circulated it to all the Members. 
If you want to add anything, you 
may da so. Afterwards, the Member* 
will ask questions which you may re
ply.

Dr. K. M. Parikh: Hon’ble Chair
man and hon’ble Members, i am very 
happy to tender my evidence here be
fore your learned Committee. I would 
like to point out at the outset what 
is patent. Normally, a contract bet
ween the Inventor and the State, so 
that State grants limited monopoly in 
order to encourage invention and 
inventor is required to make full dis
closure of the invention, and so that 
at the expiration of monopoly it can 
be used by the public at large. Also 
during the time of his monopoly in
ventor is required to satisfy the 
reasonable requirements of the pub
lic. Thomas Jefferson says, 'Society 
may give the above rights, but this 
may or may not be done according 
to will and convenience of the society 
without claim or complaint from any
body*. I would like to put forward 
the following quotations from the 
United Nations Economics and Social 
Council Report on the role of patents 
in the transfer of technolosrv to un
der-developed countries dated 9th 
May, 1964.

“In the case of inventions of 
special interest to the public wel
fare or security, provisions have 
been made in many laws to throw 
their use open to other than the 
inventor. Thus, in manv count
ries no patents may be issued for 
inventions in rertain fluids (es
pecially food and medicine). In 
c a w h e r e  patents are issued, 
provision is made in the public 
interest. •

(The Committee reassembled a*
14.30 hours)
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In conclusion it may be stated 
that the creation and delimitation 
of the inventors right is essen
tially a process in which account 
is taken of and attempt is made 
to reconcile and satisfy the whole 
scheme of public and private 
interests pressing for recognition,
i.e., interest of inventor, trf**  

«f invention,
the interest of the buying public 
to enjoy the fruit of the inven
tion upon fair and reasonable 
conditions, and the interest of 
the national government to acce
lerate and promote the economic • 
development of the country.”

Shrj Badef How are the inventor*
delimited?

Dr. K . M. Parikh: It is delimita
tion of the rights of inventors.

Shri Peter Aivares: May I submit 
that the witness makes his statement 
In full and then we ask questions?.

Mr. Chairman; Yes, questions after
wards.

Shri Sham Lai Saraf: C ’ariilcations 
too.

Dr. K. M. Parikh:

'I t  is recognised even under the 
Paris Convention—under the prin
ciple of National treatment that, 
‘each country applies its own 
standards to all Applicants and
patentees----- with regards to
patentability, formalities, dura
tion of patents, conditions of use 
etc. This may result in a situa
tion in which nationals of a given 
country receives less-generous 
treatment in other countries- ■ - • 
than afforded in one’s own coun
try or vice versa. Since each 
national treatment country is 
free to determine, according to 
its own needs— the degree of 
such protection will vaTy from 
country to country*

It was the practical experience of 
our Government that is gtv«n below

in a reply to U.N. Economic and 
Social Council

"Patent system, which yield
' advantages to highly industrialised 
countries, does not produce the 
same results when applied to th* 
under-developed countries.”

It further states, “there is no doubt 
that normally granting of patents to 
foreign firms stimulates the .rate of 
invention in foreign country— Most 
countries have little if anything to 
gain economically from such grants.

"The matter assumes great impor
tance in respect of patents for drugs 
and food articles, i i  is a fact that 
the price of the same drug varies 
considerably from country to country. 
The question of public interest 
involved in these cases.”

*
From the above considerations and 

conclusions of the U.N. Economic and 
Social Council, the following points 
are clearly established and are hav
ing universal acceptance:

(1) Patent may or may not be 
granted for a class of com
modity.

(2) Pharmaceuticals are to be 
treated on different grounds—  
and this does not amount to 
any discrimination.

(3) No industrial property rights 
are involved or violated.

(4) No country (particularly 
inembers of Paris Conven
tion) shall have any objec
tion to such special treat
ments.

Now I will discuss a little on the 
patents in pharmaceuticals (drugs).

In recent years in the United States, 
Canada, New Zealand and South 
Africa— special committees have 
considered this problem at length. 
New Zealand agreed for restriction 
on drug patents, Canada suggested 
abolition of drug patents. In^United 
States, in the bill, it was contended 
that three years should be ample
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time to recover research outlays and 
Maximum royalty of 8% for U n 
restricted licence” that includes grant 
of all technical ihformation required 
for sale and manufacture by the 
patentee. The Syman Commission in 
South Africa suggested five years for 
drug patents.

Looking to the above and uniform 
conclusions of various Committees of 
experts in developed countries sug
gests that there is something radi
cally wrong with the drug patents v  
and is commonly abused. The best is 
abolition or otherwise restrict the 
same to the minimum possible num
ber of years which was found to be 
three to five years for a drug patent. 
This is mainly because the drug's life 
is very short and hardly lasts a decade 
in this fast moving time. The abuse 
of patent is on a large scale, also 
mainly due to: he who orders does 
npt buy and he who buys does not 
order; sometimes . sentiments and 
helplessness of public are exploited. 
For example, a poor man drawing 
hardly Rs. 100 a month will spend 
any amount, even borrowing, for his 
ailing relation, loved ones, wife or a 
child, etc.

•

Thus it is very right that drug 
patent be abolished or a period of y  
three, five or seven years may be ^  
imposed but not more.

Even if it is feared that this may 
harm dome few inventors for good 
reasons, one extension o f three years 
be provided by Controller or the 
proper authority if fully satisfied on 
such application and verification. This 
is with regard to clause 53.

Now I have given a small table 
where you see the items, the import
ed C.I.F. price, the local manufactur
ed price, the percentage difference, 
and the finished stage price, that is 
when put in formulation form and 
these formulations are sold directly. , 
For Vitamin B12 the C.I.F. price is J 
Rs. 30 per gram while the local 
firms are manufacturing it at about 
Rs. 230 per gram. Similarly for

Chloromycetin* it is Rs. 80 while th f 
local manufactured price is Rs. 406* 
You will sfee that in all other case^ 
Tetracyetin, Prednisolon and Tolbutsi- 
mide, the local manufactured prices 

' are much higher. Of course, in 
Tolbutamide, the patentee who is 
manufacturing this, is r\ot selling this 
particular item to anybody and 
reserves it for his own use. An indi- 

„ genous process for this particular 
item has been developed by the
Haffkine’s Institute, but this has 
been challenged as an infringement 
by the patentee and the matter is 
now before court.

The Development Council after 
taking into consideration all the
aspects affecting the Indian produc
tion suggested that the local manu
factured price Should not be more 
than 60% above the c.i.i price.

If the suggestion is considered 
with above quoted prices, it will
reveal the true picture of the thing
as it exists.

I have also given another table a 
little below on page 4 showing the 
patented items, the price of the item 
in some European and other countries 
and its price in India— a comparison 
of the two prices. Regarding Tab. 
Tolbutamide, in some countries 
including Germany and England
it is sold4 for $1.85, while in India, it 
is sold for $3.57. These are figures 
existing roundabout 1958 or 1959. 
These I have taken from a published 
report.

Tabs. Chlopropamide is $1*41 in 
Italy while in India it costs $4. 
Aureomycin was sold in Argentina 
for $1*19 whilt in India it was 
$6‘j&2. Tetracycline was sold in 
Argentina for $1’19 while in India, 
it was sold for $6*52.

Mr. Chairman: What is the unit?

Dr. K. M. Parikh: The price units 
are the same.

Particularly with regard to Auro- 
omycin and Tetracycline, you witt
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eee that the prices in India are the 
highest throughout the world, even 
higher than what were existing in 
the United States.

‘ Now I will look at the pharmaceu
tical industry of this country. There 
are three groups that we can con
sider for our purpose here; that is* 
(i) those which are Wholly foreign 
concerns; (ii) foreign collaborators,
i.e. Indian plus foreign; aiid (iii) only 
Indian Industries. The first two, 
namely foreign and foreign colla
borators, are having their vested 
interests and so instead of accepting 
the faults and remedying, they are 
all out to say the bill is fully harm
ful and the present law is very good. 
Particularly the second group of col
laborators are more virulent than the 
former one.

The collaborators and the foreign 
vested interests point out the false 
advantages of the present patent law  
and disadvantages of this present Bill 
as follows. These I have gathered as 
and when I went through different 
literature. They say that (1) the 
present patent system stimulates 
research and technical progress. (2) 
The patentees disclose their inven
tions. (3) It is in the interest of the 
national economy. (4) The present 
law helps to create new products and 
processes. (5) The present system is 
not the reason for high prices. (6) 
It is in the interest of the national 
development; and (7) It will help the 
ability of the country to be indepen
dent of foreign advances in therapy.

Also they fear that if the present 
Bill be passed as it is, it will affect 
very badly in the following way: (i). 
Because of the point seven above, the 
country will require additional 
foreign exchange; (ii) export of 
Indian drugs will diminish; (iii) 
domestic know-how cannot be deve
loped without foreign assistance; (iv) 
flow of foreign know-how will be 
slowed down; and (v) technical level 
and expansion of the Indian industry 
will be reduced.

Now we will discuss the so-called 
advantages due to the present Patent 
Law and the disadvantages shown 
if the present Patent Bill is enacted 
as it is.

Now we will be discussing it in 
detail. The first point is that they 
say that the present patent system 
stimulates research and technical pro
gress:

Merely by looking to the number 
of patents obtained by the Indians 
under the present Patent Law in the 
last 100 years, it will be clear that it 
has neither stimulated research nor 
assisted technical progress under the 
present Patent Law in this country. 
In pharmaceutical industry, it is 
likely to be point few per cent.

The second point is that • the 
patentees disclose inventions. It is 
true that when the patent rights are 
granted, it is understood that they 
have to disclose their inventions. But 
if it is really disclosure of invention, 
then why there should be a special 
agreement and charges for technical 
know-how which is required for the 
working of these inventions. If 
these inventions disclose the exact 
nature of everything in detail,- then 
this may not be required. If you look 
into the conditions and specifications 
of various patents, such statements 
de not bring any one near the perfor
mance of these inventions.

I Would like to take as an example 
one of the patents from Germany, 
namely manufacture of new sulphony- 
ureas, Specification No. 58716 dated 
8th May, 1956. In the Case Study I 
have pointed out the vagueness of 
their claim to the conversion of 
benzene-sulfonylthiourea into the 
corresponding sulfonylureas by treat
ing sulfonylthiourea with agents eli
minating sulphur. 'Agents eliminat
ing sulphur’ includes the present 
known methods which may be hund
reds plus the additional ones*which 
are not developed; even if somebody 
develops something by which sulphur 
can be eliminated, that is also covered 
and they are granted protection.



121

Thus it Is not right to say that the  ̂
disclose the inventions in right 
perspective.

It is said that the present law is in 
the interest of the nation’s economy 
and development A  number of 
foreign-collaborated companies have , 
sprung up. W e call this as develop* J  
ment. These companies are fully 
controlled by their parent bodies, and 
that only with the view of taking out 
the maximum for their parent bodies 
from this country. There is also a 
tendency to delay the process of 
manufacture under one pretext or 
the other so as to continue more and 
more import from their parent body. 
Under the plea of local manufacture 
in most of the cases it is merely bot
tling or repacking or gradually 
importing semi-finished products 
from their parent body and carrying 
out only the last stages here.

Here I would like to taks one point 
with regard to Tolbutamide. As far as 
my knowledge goes, they are manu
facturing it here from a raw material 
known as p toluene sulphonial carba
mate which is imported at the e.i.f. cost 
of Rs. 20*70 per kg., against which 
the imported tolbutamide c.i.f. price is 
about Rs. 21*40 per kg. That is if we 

 ̂ import the tolbutamide as it is from 
outside, the c.i.f. price is only Rs. 21-40, 
but the cost of the intermediate is • 
Rs. 20*70 per k.g. This intermediate 
is not, as it is, made into a patent pro
duct, but has to be mixed with others 
and the processes are to be carried out. 
You can sse how this helps our 
foreign-exchange saving!

In this industry it is more a produc
tion of Proprietary than that of basic, 

j  Some may say that the production in 
1948 was 110 million rupees worth, and 
now it is Rs. 1350 millions worth. These 
figures are given just to show what 
progress the pharmaceutical industry 
has made in this country. There are 
various things to look at. But I will 
give a simple instance of a product 

m like Aspirin Tablet which was manu- 
l^factured by a firm in India and com
p  pare the price of the same in 1956 and

1964, and you will observe whether it 
is the difference in the production or 
the value alone. In 1956 the price of' 
1000 tablets was Rs. 4'5Q and in 1965 
the price of 1000 tablets is Rs. 9*00. So 
this value of 1350 million rupees might 
have become in that fashion. But the 
actual production could be the same. 
The same drug cost Rs. 4*50 in 1956 
but it was sold at Rs. 9*00 in 1965.

Also, some of the Pharmaceutical 
Industries Associations constituted of 
the foreign collaborated firms plead 
that they repersent 70 per cent of the 
total production. This may be true 
so far as the production is taken on 
the basis of the sales value. But the 
following clarification w i’l clearly 
bring out the real position.

I am giving balow the installed capa
cities of Messrs. Glaxo Laboratories 
Ltd. and Messrs. Zandu Pharmaceu
ticals Ltd. as mentioned in the book
let Indian Pharmaceuticals Industry 
published by the Development Council 
— Drugs and Pharmaceuticals, Govern
ment of India in 1962,

Your honour will see from the 
figures that in the case of tablets pnd 
capsules and pills, , as we’l as inject- 
ables, the capacity of Glaxo Labora
tories is double that of Zandu Pharma
ceuticals; it is ths same in the case of 
Liquids; while in the case of ointments 
and powders the capacity of Zandu 
Pharmaceuticals is double that of 
Glaxo Laboratories. If you will con
sider the sales figure of these two 
firms you will very easi y find out the 
difference in the prices of the two. 
Thus with merely the same capacity 
of production in terms of units your 
honour will observe the difference may 
be 10 times in terms of value.

Your honour will also note from the 
following example the difference of the 
prices of the stuff manufactured by 
the Indian manufacturers and a foreign 
manufacturer.

To give just one example, take 
Chloramphenical. The price of the 
Ihdian manufacturer is Rs. 3 per
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dozen, while that of thfe foreign manu
facturer is Rs. 11 per dozen. ,

We can see that the difference in 
price will clearly bring out the pro
duction in terms of value and produc
tion in terms of quantity. As the pro
duction in terms of value is represent
ed at about 70 per cent, by these 
foreign units, it may be inversely true 
about the production in terms of units 
for the Indian Industries. Theie are 
about 2,000 licensed concerns, drug 
concerns, in this country. Out of them, 
less than 100 may be foreign or 
foreign-collaborated ones, while the 
balance of 1,900 are Indian. And it 
amounts to this that 30 per cent of the 
value of the drugs and 70 per cent of 
the production is done by the 1.900 
firms, while the -hundred firms are 
doing. 30 per cent of production and 
enjoying 70 per cent of the value. And 
this is mainly because in our country 
we have got a flair or craze for every
thing with a foreign label.

Prom the above explanation your 
honour can very well observe how our 
firms can be developed under the 
present patent law; but it is to enable 
the existing *patent-holders to take 
away the maximum of our foreign- 
exchange in innumerable ways under 
the heads of Royalty, technical know
how, service, fair return on capital, 
Analytical Controls and Machineries.

I have given a annexure which wil1 
clearly show— which has been pub
lished by the Reserve Bank— that in a 
period of three to five years these con
cerns take away their capital back. At 
the same time how the capital .has 
been brought is again to be seen. They 
may send a machine from there to 
here, which may be owned by them 
there and the collaborators may agree 
to that, and it will be treated as capi
tal participation.

It is claimed the present law creates 
new production and process.

So far as India is concerned, nothing 
new has developed in thi^country. But 
It may be true that our patent law

has helped foreigners to create new 
things in their country out of the 
foreign exchange paid by us through 
our nose.

It is claimed that the reason for 
high prices of drugs is not this Patent 
Law.

, It is very well clear and shown in 
my memorandum on pages 4 and & 
and page 8 how the patent law it 
directly affecting the present high 
prices. |t is also very clearly brought 
out by the American Senate Report 
No. 448.

I have given also a table which 
shows how patented products are very 
highly priced in this country. Ther*» 
fore I do not see how it can be insisted 
that the patent law is not the reason 
for the high prices.

Almost all the well known com* 
panies in this trade all over the world 
are already having their subsidiaries 
in one form or the other in this coun
try and now many small or medium 
class .Foreign Industries are also 
attempting to enter. I do not under
stand how the present patent law in
creases the ability of the country to 
depend less on foreign advances in 
therapy. On the contrary it has hit 
hard our national development be- 4 
cause it is always difficult for a new 
one, whatever he could do against the 
existing foreign well-known brands. 
Our dependence grows more on 
foreign collaboration; even the indivi
dual capacities are afraid of facing 
the giants and are tempted to go in 
for colloboration which is a fashioa of 
today.

TCiese collaboration firms are mainly 
governed by their present companies 
and thus the only intention is to serve 
the interest of the parent bbdy in the 
best possible way. Therefore, it is tco 
much to imagine that these collabora
tion firms will give out the know-how 
***d train or develop our industry.

As mentioned before’ the present I  
patent-holder* put forward the dlt- ^
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advantages of the fJroposrcr patent 
Bill if it is enacted at it if. We shall 
discuss them individually later on.

As seen in point 7 above, the present 
patent law has made us more depen
dent on foreign advances and because 
of that we need more and more foreign 
exchange, while if the Indian research 
and development' will progress under 
the present proposed Bill it is clear 
that the foreign exchange requirement 
will be decreased and in turn it will 
earn the exchange.

The second point it that they fear 
that the export by these foreign units 
will diminish. May I know at present 
what the export of the patented drug 
is? It is practically nill. They export 
to earn import values, which help 
them to make large profits and con* 
siderabio exchange for their home 
country in different ways.

How does this export help us? 
There is no* question of diminishing 
export. On the contrary, the export 
of these products should have been 
increased and at a better price.

The third point is this. It is said 
that domestic know-how , cannot be 
developed without foreign assistance. 
But the main purpose of the patent 
law should be to encourage the 
domestic know-how which is already 
existing so that it can be developed. 
We should rightly refuse them by 
abrogating the patents.

By our flying Boeipgs they are not 
built herej by collaboration nothing 
is developed; in order to have them 
here, we have to build them here. 
Similarly, by Cbllaboration nothing 
can be obtained or developed here.

The fourth and fifth points are as 
follows. Flow of foreign know-how 
will be slowed down. This amounts to 
a threat. In India, we are doing 
everything for the uplift and better
ment of our nation and within our 
framework those who can fit in and 
really wish to assist us are welcome

and so we should not submit to any 
such threats.

Also, what know-how has been 
brought into this country by these 
foreign pharmaceutical industries, or 
what products have been manu
factured here by them? Whatever 
products are manufactured by them 
are all manufactured by other indi
genous manufacturers too. This is 
concerning the proprietary medicines.

Now, let us take the example of 
tolbutamide. I have just now stated 
that the imported raw material costs 
Rs. 20.70 per k.g. while the imported 
tolbutamide would have cost us only 
Rs. 21.40. This clearly indicates the 
fact that the technology of the 
patentee is obsolete and old and it 
also suggests that indirectly a large 
amount of foreign exchange is taken 
out, and the Indian industry is 
prohibited from the manufacture of 
this material by legal threats. Thus, 
the present patent law has hindered • 
the technical level and expansion of 
the Indian industry. •

I would like to discuss the case 
study which has been given. I have 
already stated that I would like to 
discuss one of the patents here so 
that one could get a clear idea of 
the things.

As I have said, Hoechsts have the 
manufacturing patent for tolbutamide 
now. I may stato that this tolbutamide 
is a substance belonging to the group 
of substances known as sulphony- 
lureas. This group consists of a large 
variety of compounds; hundreds of 
thousands or millions of them can be 
included under that category, and 
tolbutamide is just one of those sul- 
phonylureas just one of those 
millions of compounds.

The general formula has been given 
as a combination of R with R1 as 
ahown below: •

R C ' 1" -  >  SO,—NH—CO-nNH—R,
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When R and HI is substituted with 
the proper radical, that is, methyl 
and Butyle radical, then it is called 
tolbutamide.

If R and HI can be changed, then 
it will result in a number of com
pound? whose number would go to 
millions. It is the general formula for 
sulphonylureas which has been shown 
in this particular patent No. 58716.

The present patent 58716 covers 
the synthesis of an exceedingly, large 
number of benzenesulphonylurea 
derivatives. As claimed in claim i, 
compounds with the general formula:

R < -------r >  SOj—NH—CO— NH—R]y.

will come under that patent. Normal
ly, under this patent specification 

•whatever is supposed to be claimed 
under this formula could be claimed 
by them .as their property; under 
this particular claim No. 1, they are 
claiming this particular compound of 
R with S02-NH-C0-NH -R1.

Now, what is the definition of R  
and Rl? Here are some of the forms 
which R and Rl can take. R can 
mean a phenyl radical or may contain 
any of the following namely: Alkyl 
branched or unbranched, alkoxyl resi
dues or Dialkyl and Diakoxyl 
Halogens, Aliphatic hydrocarbons or 
Cycloal.phatic hydrocarbons.

So far as Rl is concerned, it can 
be any one of the following namely: 
Aliphatic hydrocarbons, cycloali
phatic hydrocarbons and its salts, 
straight branched chains.

The compound described by the 
formula is a combination of these two 
namely R and Rl. Suppose R is a 
phenvl radical, then Rl can be any 
on 2 of the combinations which I men
tioned earlier; so the compounds that 
could br formed are not just one 
but several. It can be the methyl,

ethyl or butyl radical; if you make a 
permutation and combination of 
these things, it will result in an 
astronomically high number of com
pounds, and all those are supposed 
to be covered by this claim 1 of this 
patent. ,

If an organic chemist is to sit down 
and calculate the innumerable possi
bilities as described above, he will 
find, after reckoning for a few hours, 
that the number of compounds covered 
in this omnibus claim will amount to 
tens of thousands if not hundreds of 
thousands. >

Here, I would like to quote what 
Justice Lord Lorebum has observed 
in one of the cases he has stated:

?This patent is bad for ambi
guity in the specification. There 
seems to be some danger o f the 
wellknown rule of the l?aw against 
ambiguity being in practice invad
ed. Some of those who draft 
specifications and claims are apt 
tortreat this industry as a trial of 
skill, in which the objects is to 
make the claim very wide upon 
interpretation of it . .

I shall come to the question of trial of 
skill a little later. In this particular 
claim No. 1, the claim is made in such 
a way that they can claim the whole 
lot of compounds under that claim. If 
others are going to manufacture th& 
substances, then they can stop other 
people from working those things by 

.virtue of this claim; even if that is 
challenged, then they can show this 
original patent for one compound and 
claim all the other compounds as their 
property. If amendments to permit 
such things are going to be.made then 
I am afraid that would not be an in
centive but a disincentive to the re
search workers* here in our country.

Another thing is this that so many 
compounds are covered in this parti
cular claim practically. The snrall 
people or the ordinary people would 
not like to enter into any dispute with 
them because even if they find out a
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new compound they will have to find * 
a new name for it, and the legal trial 
will go on for years as has happened
in the case of the Haffekine Institute. 
They have prepared a sulphonylurea 
tolbutamide by a different process 
patented by themselves Yet it is 
being challenged and it has been pend
ing before the court for the last three 
or four years. Lakhs of rupees are 
required to fight, out the case in the 
court. Most of our industries today 
are not in a position to undertake such 
heavy legal expenses.

Now, I would like to mention the 
name of another compound with the 
name of chloropropamide which be
longs to the same sulphonylurea group. 
Pfizers who are a giant corporation 
also patented it and they put it out 
in the market. Immediately when this 
came to their notice, Hoechsts said 
‘This comes under our patent; ycu are 
infringing on our patent rights'. And 
they begain to fight. And they could 
fight because both were giant corpora- • 
tions and each one of them had a 
patent which could make a very wide 
claim. For four or five years the 
fight went on; ultimately when they 
knew that both were giant corpora
tions, they granted the licence, -o that 
Pfizers also could put the product in 
the market, as part of their patent.

The industry is a trial of skill. In
• writing a patent, it is only a matter 
of skill than anything else. If it 
were for one process only, then auto
matically the patentee would have 
boom restricted to that process and he 
could not claim other processes.

Mr. Chairman: Is it your view that 
this patent can be claimed for all 
other combinations?

Dr. K. M. Parikh: Yes. According
to their claim of R.I, it covers for
mulae with R and R*l, that means so 
™any millions bf compounds.

Mr. Chairman: This has been pro
hibited in the Bill. *

Dr. K. M. Parikh: Not properly. In 
the Bill, it has been said that process 
is patented and not product. What I 
mean to say is that here also for these

particular products, they have cover
ed as many as 13 processes, all con
ceivable processes as their clai*. 
All the 13 processes are included in 
these 30 claims. That means, I hav* 
no option; j  cannot manufacture thesa 
products. They have made these 
claims all in such a way that I cannot 
reach that particular stage.

Therefore, it should be tfo provided 
in’ the law that that it should be pro
cess patent and one process only 
which actually they want to use 
which will be most economical t# 
them, so that research ^incentive will 
be there and people will find out a 
better process and make it more eco
nomical and better. That will be in 
the public interest.

Further, Lord Loreburn states:

. “Some of those who draft spe
cifications and claims are apt to 
treat this industry as a trial bf 
skill, in which the object is to 
make the claim very vide upon 
one interpretation of it, in order 
to prevent as many people as 
possible from competing with the 
patentee’s business, and then to 
rely upon carefully prepared 
sentences in the specification 
which, it is hoped, will be just 
enough to limit the claim within 
safe dimentions if it is attached 
in court. This leads to litigations 
as to the construction of specifica
tions which could generally be 
avoided, if a£ the outset a sincere 
attempt were made to state exactly 
what was meant in plain language. 
The fear of a costly law suit is 
apt to deter any but wealthy com
petitors from contesting a patent. 
This is all wrong. It is an abuse 
which the court can prevent, 
whether the charge of ambiguity 
is or is not r&ised on the plead
ings, because it affects the public 
by practically enter into the mono
poly and dtoes so by a ktod °*  
pressure which is very objection
able. It is the duty of a patentee 
to state clearly and distinctly 
either in direct words or by
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distinct reference, the nature 
and limits of that he claims. If 
he used language which when 
fairly read is avoidably obsure or 
ambiguous, the patent is invalid 
Whether the defect be due to 
design or to carelessness or to 
want of skill” .

The reference is 32 RPC.

The claim 11 of the Patent refers 
to the conversion of benzenesul- 
fonylt-hiourea into the corresponding 
iulfonylureas by treating r.ulfonyl- 
{hiourea with' agents eliminating gul- 
fther. This means they cover every
thing, things not even known now, 
fiere also Lord Ressel observed: ♦

- •
#The function of the claim is 

to defeine clearly and with pre
cision the monopoly claimed so 
that others may kntow the exact 
boundaries of the area within 
which they will be trespassers. 
Thier primary object is to limit 
and not to extend the monopoly.”

1  would like to discuss this case 
further. On p: 3 <of my memorandum, 
I have given the costing of these 
tolbutamide tablets as in the vs fixed 
by the kefauver Committee which 
clearly shows that even the Hoechest 
Chemical Corporation after
taking theft products and everything 
were selling to their licensee in 
America, M /s. Upjohn at $3.39 per 
600 grammes, that is, to manufacture
1,000 tablets. The entire cost is given. 
The tableting charge is $2.00 in 
America which is hardly Rs. 2.83 2} 
in India. Even if we calculate on 
the US standard, it will be $0.86 per 
1000 tablets. On that, they used to 
pay a royalty to Hoechst at the rate 
of 7J per cent, and the selling price 
used to came to 13.11. The same 
thing was sold to the trade at about 
$83.40 dollars, which is comparable 
with the Indian selling price. The 
tame thing is being sold in Germany 
and England; it is cheaper there.

Shri R. Ramanathan Chettiar: Under 
the guise of the patent* they do fhia.

Dr. K. M. Parikh: Here there is no 
authority that can stop them. They 
take advantage of what is written in 
the law.

Continuing further with the cate 
of tolbutamide, I would say that it is 
not my knowledge that any com
pany has started the research labo
ratory first, invested money and then 
afterwards they start manufacturing. 
Normally, they start manufacturing 
the unit first and from whatever 
profit they get, they assign 3, 4, 5 or 
6% of their sale value. This is 
already calculated in the cost of the 
product which is marketed. This 
amount is put in successive years on 
a research laboratory. So there is no 
other capital as such created for 
research laboratory. It only means 
that research is done from the money 
obtained from the consumer. It is 
not that these corporations have 
invested money in it. It is the consu
mer's money.

Shri R. Ramanathan fchettiar: U
the practice different in your com
pany?

Dr. R. M, Parikh: I am also doing 
it the same way; it can be the only 
way of doing research.

I was pleading that if fair chance 
is given to Indian concerns to be in 
thia market at least, they can earn 
flmd spend more on research so that 
we can see that the development of 
this industry is tremendous. But to
day the real Indian industry has 
suffered greatly, because right after 
1948, the Indian industrial concerns 
did not know how to create public 
opinion in this democracy so as to 
effect Government policy. Therefore, 
the policy has gone in such a way 
that it has always encouraged col
laboration; the collaborators have 
come up and flourished. You see that 
hardly 100 firms take away 70 per 
cent of the total valume of sales in 
spite of the fact that these Indian 
concerns were existing long before 
independence. .

Regarding A  5, only process is to r 
be patented. Quite all right. But I 
would like to amend it further to Mp
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that only one process which is effec
tive and which is economical and 
which the patentee wants to use 
should be patented and not ail the 
conceivable processes. I would then 
refer to the quotation from Mr. 
Leonard J. Robbins given in pages 
7-8 of my ’memorandum and on the 
basis of that submit that the follow
ing change be made in Clause 4: 
“inventions where substances are not 
patentable but only one method or 
one process may be etc.”

Clause 48. Normally tender buying 
Is done by Government, local bodies, 
municipalities etc., not for profit but 
to distribute the medicines to the 
poor masses of the people who cannot 
afford to buy the drugs. Therefore, 
I feel that Clause 48 is very essential 
and should be retained as it is.

Clause 53, I have already made the 
point that the period should riot in 
any case be more than seven years. 
The United States committee suggest
ed three years, the South African 
committee suggested five years, the 
Canadian Committee suggested abro
gation. Even the United States put 
in their Rill three years with 8 per 
cent royalty, including the royalty 
that the patentee has to give on 
technical knowhow, for manufacture 
as well as sales. So, when ours is a 
developing country where we have 
fot the knowhow which we can 
develop, these patents should be 
limited to a maximum of seven years, 
from the date of application. I may 
*lso submit that all concessions and 
restrictions should relate to only one 
date, the* date of application, as 
otherwise there will be confusion.

Clause 88(1). There was a case in 
1948. CIBA took a patent for sul- 
phathiazole, and May & Baker was 
the licencee in England. They had 
taken a patent not only for sulpha- 
thiazole but the compounds 
covering the t whole group. This 
particular compound was being pre-

i f f * * -  h?  Boots, England, who had 
tiled a patentee. So, they went to

j court and won the case, and the
: «

patent of May & Baker was revok
ed because it was wide and ambi
guous. They asked for permission 
to amend their patent, saying they 
would have it only for sulphathiazole 
but the court did not allow it. So, 
if amendments are allowed in the 
court in the course of litigation, it 
will give the patentee wider scope. 
Therefore, I strongly feel that under 
this clause amendments at the court 
should not be allowed. Moreover, 
if for any one claim the product or 
the patent is declared invalid, it 
should be treated as invalid in toto. 
Only* such strict rules and regula
tions Will make the patentee a little 
careful while drafting his claims, so 
that he will not claim everything * 
possible.

Clauses 87 pnd 88— licences of rights 
with respect to patents in pharmaceu
ticals and drugs. This is absolutely 
necessary and must be retained. It 
is argued why there should be dis
crimination between pharmaceutical 
and other patents, why there should 
be compulsory licence in the one 
case and not in the other, but as I 
said in the beginning, it is common 
practice throughout the world that 
there are different systems for differ
ent commodities, and pharmaceuti
cals and drugs are being treated by 
most countries on special lines for 
licensing. Compulsory licence was 
there, but it was not so far utilised 
mainly because the process was 
complicated, and therefore there is 
nothing wrong in having licences of 
right. If anybody wants to prepare, 
why should he not if he has the capa
city to do it?

I do not know how the Controller 
of Patents is the proper man to find 
out whether the applicant has the 
capacity to manufacture or not. We 
have got a very strict Drug Control 
Administration in this country which 
looks after the quality, the purity and 
capacity to manufacture. It is neces
sary according to the schedules that 1 
they have to go and inspect the 
equipment, procedures, laboratories^ 

standards etc. So, they are the pro



per authority to look after this. If 
the licence is once granted under the 
licences of right and he is able to 
manufacture anything, he has to get 
the necessary permission from the 
Drug Control Authority, whether it 
is a small-scale or a medium-scale 
industry; large-scale industry auto
matically comes under the Industries 
(Development and Regulation) Act- 
for purposes of development, regula1- 
iion, licensing etc. These are the 
authorities who will see whether he 
is the proper man or not. Why should 
there be duplication at the level of 
the Controller of Patents? So, if an 
application is made for licences of 
nght, it should be immediately grants 
«d, because whatever the fees or the 
loss is borne by the applicant and 
nobody else. Even if he wishes to 
throw away money and not utilise 
the licence afterwards,' there is noth
ing wrong in It.

The Senator E. Fefauver Com
mittee in their report have stated:

“The conclusion would appear 
to be warranted that in this indus
try, the mere existence of patent 
protection Js not a guarantee of 
invention, nor is its absence much 
of a barrier.”

So, the best thing in the interests of 
this country is to abrogate the patents 
especially in the field of drugs and 
medicines. If this is done even for 
a short period of say ten years, you 
will see the difference.

I have also given one annexure 
published by the Reserve Bank which 
has already been discussed and which 
•hows how by means of royalty etc. 
foreign exchange which is very scarce 
is being lost The matter will be cry
stal clear to your honour that it is 
amply proved that the prices of v the 
patented drugs are higher in this coun
try even compared to the other deve
loping countries. Why should Indians 
alone pay more to the giant corpora
tions to meet their research expenses? 
In their characteristic way many forei
gners and their friends will post vari

ous points and see that under the law 
this countinues to flow out from this 
country. The main point* still remains. 
Are we to be influenced by the specia
lised techniques of the vested foreign 
interests and give up our grim deter
mination to maintain our individuality?

In the memorandum I have suggest
ed one point. From these calculations 
you may see that a royalty jf  four per 
cent or five per cent or ten per cent 
makes no difference so far as the price 
of these patents are concerned.

I may clarify one point. Who wants 
that the inventor should not benefit 
He may be from any part of the worldL 
The inventor must be encouraged. The 
rovqlty may be given. Only this patent 
Bill is necessary in order to stop tha 
undue exploitation of people.

Shri Bibhuti Mishra: How many 
patentees are foreigners, how many 
are collaborators and how many In*
diarus?

Dr. K. M. Parikh: I do not see much
difference between collaborators and 
foreigners. Indian patents so far a» 
pharmaccuticals are concerned may 
be about 3.5 per cent previously; 
it may be about 2*5 per cent now.

Shri Bibhnti Mishra: How much
money is drained out through this 
business to the foreign country?

Mr. Chairman: He has submitted
those figures which are published by 
the Reserve Bank. That will be cir
culated to the Members. I am re
questing the witness also to send 65 
copies.

Shri Bibhuti Mishra: Whiat is your 
suggestion to have the know-how here 
— research scholarships to be set up in 
this country.

Dr. K. M. parikh: My suggestion is 
very clear. These industries should 
be protected in the sense that only 
those who are really independent 
Indian industries— not collaborators or 
foreign firms— be given a chance to *■ 
sell their products. They will defini-
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*tely 4o it. Not only that. I think 
iatftyut Rs. 15 crores is being spent by 
•our government on researches in this 
♦'country. I would like to give one 
example of Hoffkine Institute. They 
found a particular drug which was 
useful for the plague and they manu
factured it. But they could not manu
facture it because it was a patented 
product. The whole thing went to a 
court of law and one of the points In 
the court that it was not available in 
India. When the case was going on I 
have been told that patentee flooded 
the market with their products. Then 
the court went round and found that it 
was in the market and the case 
was rejected.

Now another example of the same 
institute is with regard to paludrine. 
They developed a process without any 
help, on their own. They asked the 
patentee, I think the ICI, to allow the 
manufacture of this particular product. 
Thtey went on corresponding with re
gard to royalty, etc. It went on for 
five years and by the time it was re
solved, malaria was more or less eradi
cated in this country.

Another thing with regard to Tol
butamide. The particular process is 
also absolutely original one. It is a 
process patented under our patents. 
But it has been found out that in 
Japan the same process has been put 
by a patentee as their process for 
patent in Japan. The matter could not 
be decided in the lower court; they had 
gone on appeal to the higher court.

With regard to Tolbutamide tablets, 
the price was Rs. 300 or more. To- 
•day’i  price is about Rs. 183 per thou
sand tablets. The Hoffkine Institute 
prepared it on their own and without 
*hy help from the Hoechst and they 
sold it at Rs. 60 per kilo. Many peo
ple started selling it. Then notices 
started coming in and many have 
•topped it also. If you consider the 
requirement of this, it is a permanent 
requirement; it is an anti-diabtes drug; 
diabetes could not be cured; it can only 
be controlled by this product. It is

*  /controlled by this product. These 
I  perTnanent requirements. The
| ‘ 807 (B) L.S—19.

present requirements are about 20 ton* 
per year. *

Shri Karmarkar: The case is going 
on in the court.

Dr. K. M. Parikh: Yes; • the litiga
tion is going on. Now, Hoffkine has 
been given a licence. When the Hoff
kine Institute gives it at Rs. 60 per 
kilo it comes ♦ to Rs. 30 per thousand 
tablets. According to this, Indian 
firms were selling it at Rs. 50 for 
thousand tablets. Toray, Hoescht is 
selling it at Rs. 183. In July, 1961 it 
was Rs. 285. They are making a net 
profit of Rs. 150 on this drug. If it is 
Rs. 150 for 500 grams, it comes to 
Rs. 300 a kilo and Rs. 3 lakhs per ton, 
and for 20 tons, per year, it comes to 
about Rs. 60 lakhs a year. It should 
have been a little easier if it was shar
ed by Hoffkine, and they would have 
earned quite a good amount and they 
would have further developed the 
research activities in their laboratory. 
But, instead of that, they are manu
facturing same tablets for CSI; this i$ 
not economical, because in order to- 
maintain their expenditure, the Gov
ernment may not be able to grant them 
more money. While these advantages 
make the research laboratories, flou
rish, it is not as if from the very beg
inning, a huge research laboratory has 
been established.

Shri Bibhuti Mishra: Are you in 
favour of bringing the drug industry 
into the public sector so that the 
poor people of our country may have 
cheapest medicine?

Dr. K. M. Parikh: I am not in fa
vour of bringing it under the public 
sector, mainly because it is a very 
small industry. This is my individual 
opinion, and rny firm has nothing to 
do with it. I personally feel that there 
is more of wastage and less of effici
ency in the public administration. I 
am sori;y to say it here. In the private 
undertaking, there is tihe question of 
owning it. It makes every individual 
work and the private sector gives pro
per attention in day-to-day matter*. 

This industry is so small anid we have
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so many possibilities of changing the 
existing law a little here and there and 
through such changes, the Govern
ment can fully control the industry and 
bring the drugs for the use of the 
people at a very cheap price. If these 
changes are effected, definitely the 
country is going to get many products 
at very cheap prices. As you will see, 
chloroemphinicol is being sold by In
dian small concerns a#t Rs. 3 per 
dozen against Rs. 11 per dozen by 
others. It is a great difference.

Shri Blbhuti Mishra: Are you in
favour of having an appeal against the 
order of the Controller?

Dr. K. M. Parikh: In most of the
cases, appeals are allowed but in some 
case, where delay is likely to take 
place, this delay is dangerous to the 
public, and an appeal in such cases 
should not be allowed. An appeal may 
be allowed to a tribunal appointed by 
Ihe Central Government. The High 
<2ourts normally take more time and a 
lot of money is spent. I suggest a 
itmall tribunal to go into such ques
tions, and on this tribunal, a judge may 
be represented. *

Shr) Blbhuti Mishra: Within what
period, would you suggest, that an 
appeal should be decided?

Dr. K. M. Parikh: It depends on the 
rourt or the tribunal.

Shri Sham Lai Saraf: The hon. wit
ness has made a number of points. 
Creating interest in research and in
ventive genius as far as drugs are con
cerned is absolutely necessary, and 
ftuat alone will bring us to some stage 
c*f development as far as the pharma
ceutical and drug industry is concern
ed. Making the drugs available at a 
lower 6r a cheaper price or a reason
able price is a different thing alto
gether. Do you agree that these are 
two separate things altogether? There
fore, do you agree that as far as the 
preservation of research and encourag
ing research and making the best medi
cines available .to our countrymen, as 
far as possible, all efforts should be 
jnade? '

Dr, K. M. Parikh: I have already-
made it clear.

Shri Sham Lai Saraf: If I have
heard you aright, you said that it 1* 
only just a small percentage of the pre
sent-day patents are registered In 
name of Indian Arms. On the contrary 
over 90 per dent of patents are 
registered in the name of foreigners. 
That being so, all the drugs, ahemioal* 
and pharmaceuticals that are sold in  
this country today are available be
cause either you have got some know
how imported into this country or there 
is collaboration from firms outside thi* 
country. •

Dr. K. M. Parikh: I do not agree
with it completely, because all the 
drugs that are available in the coun
try are not mainly manufactured else* 
where. There are manufacturers here* 
and they are able to manufacture be* 
cause all the drugs are not patented. 
There are some which are being mf&nu* 
factured in India and they are sold in 
India in a free market by Indian con
cerns.

Shri Sham Lai Saraf: At the mo
ment, the discussion is on patents. May 
I ask you how many drugs from your 
firm— which I know for years— ‘have 
been patented and are sold out as pa
tented drugs of your firm?

Dr. K. M. Parikh: It is only a negli
gible amount.

Shri Sham La1 Saraf: How many?

Dr, K. M. Parikh: 3*25 or 2*50. From  
my firm, there is not a single patent.

Shri Sham Lai Saraf: So, do I take
it that the hon. witness has little ex
perience about patented drugs?

Dr. K. M. Parikh: To have experi
ence in obtaining and patenting the 
drugs is entirely different. What I saj  
is, we are not given that opportunity 
to earn and invest on research as is 
given in the foreign countries, so Hud 
we could produce a sizeable researcn 
activity and manufacture medicine*
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and dings which could be patented 
and sold.

Shri Sham Lai Saraf: As far as
procuring the drugs for the common 
man is concerned, everybody' agrees 
that that they should be sold at a 
reasonable price. Do you agree that 
that change can be brought about if 
our administration is geared to that 
ideal?

Dr. KL M. Parikh: That change can 
be brought about.

Shri Sham Lai Saraf: You have said 
at one place that there is discrimina
tion between pharmaceuticals or 
manufacturers within the country and 
those who manufacture with the col
laboration of, or with imported know
how from, foreign countries. Could 
you explain that? You have also said 
that you are being threatened that 
some of your products would be seiz
ed when sold in the market. You have 
not said by whom you are being 
threatened and why. Could you 
please explain both these points?

Dr. K. M. Parikh: Some foreign col
laborators are manufacturing some of 
the patented drugs here in India, and 
it is their monopoly. In the case of 
tolbutamide, we bought it from HofT- 
kine Institute and sold it, and we got 
a threatening letter, and we have to 
flace court action in this matter.

Shri iSham Lai Saraf: At one place 
you say that the period in respect of 
the registration for your patents 
should be from three to five years. I 
should expect that you have some ex
perience of research work and, so, may 
I know how much time, on an average, 
it takes for developing a genuine re
search skill in a properly equipped 
laboratory to find out a particular 

' equipment and then work at it?

I Parikh:. To have an up-
po-date pharmacological laboratory, I

require *  lot of money. Today I have 
to sell in competition with foreign 
manufacturers who are already there 
with established names.

Shri Sham Lai Saraf: I was ask
ing about the time factor, apart from 
the costs. Taking into account the 
time taken for completing the proces
ses and then working it out and so 
on, to make it a patentable thing how 
much time would you ordinarily re
quire?

Dr. K, M. Parikh: It varies from 1 
year to 2 or 3 years. For example, 
this tolbutamide was a sulpha drug 
which was used for other purposes. 
By chance it was found that it lower
ed sugar in blood. After that, a 
little work will clearly bring out its 
properties.

Shri Sham Lai Saraf: Let us leave 
it to the committee to decide the 
period. Are you in favour of revok
ing a patent by a particular time and 
if so, under what circumstances 
should this revocation take place?

Dr. K. M. Parikh: If a limit is 
fixed for a patent, it should not be 
revoked before that. If the patent is 
not worked, there is already the pro
vision of ‘lenceces of Right’ . If that is 
enforced, it will ensure that all 
patents are worked.

Shri D. P. Karmarkar: Your two 
principal points are that the patent 
clause has come in the way of deve
lopment of Indian medicine and 
secondly, the prides charged here are 
enormous compared with the prices 
at which they are available outside. 
Do you agree that apart from some 
handicaps which arise on account of 
the fact that we have been backward 
in the development of modern medi
cine, in order to make India self
sufficient in medicine, for some time 
there would have to be foreign col
laboration, even at a disadvantage?

Dr. K. M. Parikh: I am not at all 
against foreign collaboration.
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agree that foreign collaboration will 
be necessary for some time, arising 
out of that, do you agree that the 
terms whicJh we give for collabora
tion efforts should be *not more than 
absolutely necessary for the purpose?

I>r. K. M. Parikh: That is true. .

Shri D. P. Karmarkar: It is not
saying anything uncomplimentary 
about the talents of our people* but 
on account of historical reasons, we 
have been alow in catching with 
modern medicine. Is it a fact that 
in the last 18 years, compared .with 
the world, we have not come up to 
anything appreciable at all in the 
matter of inventions of medicines of 
large application?

Dr. K. M. Parikh: I would not
agree wi-th that completely. Therte 
are other factors which have worked 
against it. Otherwise, we could have 
come up to the expectations. If there 
had been free licence for 10 years, 
many of the concerns in India would 
have manufactured these things.

*
Shri p. P. Karmarkar; Do you

agree that out of the medicines manu
factured, medicines undej patents are 
a very small percentage?

Dr. K. M. Parikh: Today they are
very  large.

Shri D. P. Karmarkar: i am speak
ing of medicines which cover a large 
rteld, not those used for small things, 
•ay, those covering about 70 per cent 
of the field.

Dr. K. M. Parikh: Most of the im
portant drugs used by allopathic 
practitioners are patented.

p . P. Karmarkar:. Do you
agree that amongst the drugs as a 
whole, during the last 15 or 20 years 
it is the sulpha drugs and antibiotics 
which have developed greatly?

Dr. K. M. Parikh: Yes.

Shri D. P. Karmarkar: In that,
do you agree the foreign people have 
been responsible for these inventions?

Dr. K. M, Parikh: If chances had
been given to this country, I am 
Bure we would have also come up 
equally.

Shri D. P. Karmarkar: You mean
by way of abrogation of patent law?

Dr. K. M. Parikh: That is one of 
the things.

Shri D. P. Karmarkar: Or by way
of proper protection—either import 
control or helping with capital on 
technical know-how— you mean if the 
industry had been helped by these 
methods, they would have done it? 
So far as I know it is being helped.

Dr. K. M. Parikh: By chance I
mean, in regard to things which can 
be very easily made by Indian con
cerns, licences should not have been 
granted to foreign manufacturers. 
Taking aspro, for example, the aspi
rin tablet which can be sold at Rs.
9 per thousand is being sold at about 
Rs. 60 or Rs. 70 per thousand. This 
is because of this foreign collabora
tion.

Shri D. P. Karmarkar: Is clause
87 of the present Bill completely 
satisfactory from your point of view?

Dr. K. ty. Parikh: It is satisfactory, 
but I want a small change from ten 
years to seven years in clause 53. 
Then it will be more effective.

Shri D. P. Karmarkar: That is
another matter. So far as clause 87 
is concerned, is it not completely 
satisfactory?

Dr. K. M. Parikh: Yes; it is com
pletely satisfactory.

Shri D. P. Karmarkar: Do you
agree that whatever the concessions 
in law or in practice we want t6 give, 
they should be neither more than 

.necessary nor less than necessary for . 
that purpose? Supptte I am ttegofia-J 
ting With a particular party. The

13 2
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judgjaente may vary, but do you 
agree that in order to serve the pur
pose, the terms should be neither 
more generous nor less generous than 
is necessary for the purpose?

Dr. K. M. Parikh: For foreign
patents or Indian?

Shri D. P. Karmarkar: Both.

Dr. K. M. Parikh: For foreign
patents, it should not be more; it 
should be less. For Indian patents, 
it should be more.

Shri D. P. Karmarkar: Even if we 
find that foreign collaboration is ab
solutely necessary for 4the country, 
you think that the period should be 
less than what is absolutely necessary, 
you think that the period should be 
less for foreign collaboration and 
more for Indian firms?

Dr. K. M. Parikh: Yes, provided
other facilities . . .

Shri D. P. Karmarkar: I am not
speaking about* facilities at all. TJhis 
Bill does not deal with facilities. The 
Industries (Development) Act deals 
with facilities like free land, free 
capital and all. that. This Bill deals 
with certain concessions given to cer
tain producing units either here or 
abroad. One of the things is tenure. 
Opinions may vary. One may say 
that it should be five years and ano
ther may say that it should be two 
years. Do you agree that on a 
balance with whftt we offer for the 
development of industries it should 
neither be too niggardly nor too 
generous?

Dr. K. M. Parikh: Yes.

Shri M. L. Jadhav: In India the 
cost of labour is low as compared to 
other countries while the cost of even 
indigenous medicines is very high. 
What have you to say about that?

. K. ML Parikh: The term “high” 
is a very relative term because it goes

with so many other things. j take 
it that by indigenous medicines you 
mean foreign drugs produced in India.
I have already submitted a whole list 
You will notice that they are sold at 
rock bottom prices amd at the highest 
possible prices. It varies from com
pany to company and some take ad
vantage of certain things.

Shri Kashi Ram Gupta: You men
tioned just now that medical practi
tioners in India use a large portion 
of patented drugs. What is your opi
nion about the use of drugs in gov
ernment hospitals, whether they also 
use a large portion of patented drugs?

Dr. K. M. Parikh: It is the same
thing everywhere. I may give just 
one example. When a hospital wants 
Sulphathiazed instead of writing that 
they prefer to write Cibazol ifrhich 
is a patented drug of a particular firm 
and they insist on getting that only.

Shri Kashi Ram Gupta: You have 
suggested a period of seven years. 
From the note we understand that it 
is 7 years froro the date of the patent 
whereas you now say that it is from 
the date of thfe application. You 
know that the Patents Office may 
take scqne years to finalise it. Sup
pose it takes seven years to finalise 
it, then there is no time left.

Dr. k . M. Parikh: It varies. In
the case of Tolbutamide it was done 
in 1964 and marketed immediately. 
Thereafter if a period of 7 years is 
given, I think that would be enough. 
The Patent Office should not take 
such a long time. If there is no res
triction put in the present Bill on the 
time that the Patent Office can take, 
it should be done now.

Shri Kashi Ram Gapta: You have
put the rate of royalty at 74 per ccnt 
while in the Bill only 4 per cent is 
provided. What is your reason for 
raising it?

Dr. BL M. Parikh: I feel that those 
who are iilventors should get a fair
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return. Even if 74 per cent is given I 
feel that it will be a fair amount.

Shri Kashi Ram Gupta: I invite
your attention to the Memorandum of 
your managing agents, Mr. G. M. 
Parikh for Jagat Ram and company, 
wherein they have put down oniy 4 
per cent. '

Dr. K. M. Parikh: I know that.

•Shri Kashi Ram Gupta: On page
2 of your memorandum you have 
given the example of Italy and Japan. 
How many years did it take Italy or 
Japan to bring in the Patemt Act?

Dr. K. M. Parikh: I do not know. 
I think in Italy it was done recently.

Shri Kashi Ram Gupta: Only yes
terday the Japanese industrialists 
have come out saying that they are 
against the present Patent Bill of 
India.

Dr. It. flk. Parikh: It might be a
timed one.

Shri Kashi Ram Gupta: You have
said on pagtf 2:

“In order to achieve these twin 
objectives, the best and the only 
way out is to abrogate the 
Patents completely till we deve
lop to such a stage when we can 
enter this convention.

What is your idea about “till we 
develop” ? When do you think we can 
consider ourselves to have sufficiently 
developed? How can you measure 
that?

Dr. K. M. Parikh: I think 10 to 
15 years will be enough for develop
ment. Once there is no Patent, even 
American manufacturers will be 
ready to collaborate with us for giv
ing the know-how etc.

Shri Kashi Ram Gupta: You have 
given a list of liquids, ointments and 
powders of Zandu Pharmaceutical 
works. This means that although

these are unpatented so far as Zandu 
works are concerned, iti the case of 
other firms they are patented.

Dr. K. M. Parikh: I am just telling 
the class of medicines and not of atny 
paritcular product. I have only said 
that our processing capacity for
liquids is this.

Shri Kashi Ram Gupta: You have
put in liquids, omtments and ’powders 
of Glaxos. Are they patented or not?

Dr. K. M. Parikh: They include
both- I have given the manufactur
ing capacities of these pharmaceutical 
preparations.

Shri Kashi Ram Gupta: Now, the 
old patents are there. We are fast 
developing and they may be but of 
use. In any case they have made a 
lot of profit. Are you in favour of 
revoking all those patents?

Dr. K. M. Parikh: Who is to decide 
whether they have made enough pro
fit? It can be generally decided on 
the basis* of the number of years.

Shri Kashi Ram Gupta: When you 
say that 7 years is enough you think 
that 7 years is enough to give him . 
the expenses of research and also a 
good living to him, and after this Bill 
comes into an Act all those old 
patents must be revoked?

Dr. K. M. Parikh: All those that 
are more than 7 years should be re
voked.

Shri Kashi Ram Gnpt»: You have
given an idea about your firm. Are 
there such firms in India whose 
patents are working in a good way 
and they are also in favour of abro
gation of all patents for the time be
ing?

Dr. K. M. Parikh: I do not know
of any Indian firm having patents ex
cept one or two in Bengal and one ^ 
here.
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Shri Kashi Ram Gupta: Therefore, 
that is one of the reasons why this 
abrogation is sought.

Dr. TL. M, Parikh: It is in the 
national interest.

ShH K. K. Warior; What percen
tage of the total sale proceeds of your 
1irm is reserved for research work?

Dr. K. M. Parikh: We have not
allotted any specific amount. As and 
when we require it, we go on spend
ing it. At present we are spending a 
very small amount.

Shri K. K.'Warior: What will be
the approximate percentage?

Dr. K, M. Parikh: About one per
cent.

fihrl K. K. Warior: Do you agree
•with the view that if patent rights 
are not given there is every chance 
o f many spurious drugs being manu
factured? .

Dr. K. M. Parikh: No, I do not 
agree. Because, there is strict drug 
control administration in this coun
try.

Shri K. K. Warior: Do you* not
agree that spurious drugs are being 
manufactured?

Dr. K. M. Parikh: They are manu
factured even, in the United States. 
It is something which no one has been 
able to stop the world over.

Shri K. K. Warior; What will be 
the approximate profit range of the 
Indian manufacturers without any 
collaboration?

Dr. K. M. Parikh: Normally, the
profit range of the Indian concern is 
much less than that of the foreign 
companies. The cost of raw materials 
multiplied by twenty will be the 
standard for foreign coneeima. In the 
case of Indian concerns, if chloro- 
Phenical is sold for Rs. 3 it may be 
° ° ly  two tim«s

Shri K, K. Warior: If the foreign 
collaborators are not given patent 
rights do you think that indigenous 
manufacturers would be able to cope 
with the demand?

Dr. K. M: Parikh: Yes, I am con
fident. ’

Shri Daljit Singh: Is there any
objection if there is a provision for 
expropriation of patent rights or 
acquisition of invention by .’ Govern
ment?

Dr. K. M. Parikh: I have not studied 
it so thoroughly. So, < I have nothing 
special to mention about it.

Shri Daljit Singh: You said that 
there is a vast difference in price 
between the products of Indian 
patentees and patentees with foreign 
collaboration. But is there any differ
ence in quality of the product or pro
cess of manufacture? ,

Dr. K. M. Parikh: No difference.
The quality is the same.

Shri Daljit Singh: Then why is it 
that people do not prefer to buy 
Indian manufactured products?

D r K. M. Parikh: That is indivi
dual preference. I cannot explain it.

Shri P. K. Kumaran: In Italy there 
has been no patent system. Some 
people hold that the absence of patent 
system did not encourage the inven
tion of medicines in Italy, for the same 
although they have been manufactur
ing a large number of medicines and 
have been often introducing 20 to 30 
variations of the medicines introduced 
by foreign firms.

Dr. K. M. Parikh: I do not agree 
there. In Italy they have also found 
out many of the products which are 
under trial. Many products have 
been invented in Italy even in the 
absence of patents. Even when there 
was no patent law many things were 
found out by the foreign countries.
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Shri P. K. Kumaran: Is it not a fact 

that the Italian industry was able to 
sill its product at lower price than the 
international market price?

Dr. K. M. Parikh: Yes, they were 
able to sell even to England, a country 
which has a patent law.

• Shri A. T. Sarma: I was under the 
impression that your firm is dealing 
with Ayiirvedic pharmaceuticals also.

Dr. K. M. Parikh: We have dealings 
with allopathy, biological and Ayur
ved,

Shri A. T. Sarma: But you have not 
mentioned about Ayurved in your 
written speech. Do you not think that 
Ayurvedic medicines also require
patents?

Dr. K. M. Parikh: We need not 
bother about'Ayurved because this is 
the only country which is producing 
Ayurvedic medicines.

Shri A. T. Sarma: What is your
opinion about it?

Dr. K. M. Parikh: It is a very big 
problem on which I have definite
ideas. I have given some lectures on 
this subject.

Shri A. T. Sarma*: Do you think that 
the provisions of this Bill are bene
ficial to Ayurved?

Dr. K. M. Parikh: For example,
CIBA is doing research on reserpin 
which is thej same as sarpagandha in 
Ayurved. The thing to remember is 
if the medicine is prepared in a fine 
finished form it will have a wider 
market while if it is in a coarse form, 
as it exists today, it will have very 
little market. Therefore, so far as the 
properties of the medicines are con
cerned, they should be scientifically 
explainable by the action of the drug 
etc,

Shri A. T. Sarma: I am not talking 
about the medicine. I am asking about 
the process of research work ip Ayur
ved.

Dr. K. M. Parikh: If a firm deviate*? 
from the old process in Ayurved, 
immediately the vaids criticise it bjr 
saying that it is going against the old 
and well-established Ayurvedic tradi
tions. Many of the vaids may not like 
it. That is why there is no prdgress 
in that field.

Shri A. T. Sarma: I was thinking 
about Makaradwaja.

Mr. Chainiuui: Anyhow, that is ntot 
the matter under discussion here.

Shri A. T. Sarma:: I want to know  
whether any special ^provisions are* 
necessary in the Bill for improving 
Ayurved.

t>r. K. M. Parikh: As we are the only 
country practising Ayurved, I do not 
think it is necessary. If it is included’ 
in the Bill, there is nothing wrong 
either.

Shri A. T. Sarm*: So, you are not
against its inclusion? ‘

Dr. K. M. Parikh: No, I am not
against it.

Shri A. T. Sarma: You have men
tioned. that you anticipated the Bill 
earlier and that it has come in a muti
lated form. What is the meaning o f
it?

•Dr. K. M. Parikh: I Jiave discussed 
the two points— seven year period
and abolition of patents. I think,
abrogation will serve the interests 
of this country much better. But as 
we have already patentees in India, 
having big factories and everything, 
perhaps it may not be possible so to* 
combine two ideas and to come to an 
amicable settlement. If the pertotf 
is limited and licence is given, it 
will be a better solution.

Shri A. T. Sarma: In your memoran
dum you have stated that some safe
guards are needed to protect the inter
ests of Indian drugs. What do y w  
mean by that and what safeguards ocr 
you want?
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fir, £. M. Parikh: I do not think so.
Shri Vftentnna GoWdh: It is stated 

thâ t the period should not be more 
than 7 years while in the Bill it is 
stated as ten years. What is your 
opinion if a period of only five years 
is fixed?

Dr. K. M. Parikh: It can be anything. 
The exploitation period should be as 
low , as possible so that it gives them 
enough opportunity to recoup their 
expenses as they say and, at the same 
time, it should not give them a longer 
duration for exploitation. In genuine 
cases, I have Already suggested, an 
extension of three years may be grant
ed.

Shri Veeranna Gowdh: In your
opinion royalty should be about 7J 
per cent, not more than that, while in 
the Bill it is 4 per cent. Suppose, no 
percentage is fixed and each case is 
dealt with separately?

Dr. K. M. Parikh: It may delay the 
matter. As I told you in the case of 
the Haffkine Institute Paludrine was 
delayed for fixing up the royalty. 
After five years they got the permis
sion. So, there must be some period 
fixed.
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w  v r  f a ^  £ %fa^ <ppc v tf  
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Shri Peter Aivares: You have been 
. arguing for some time that if 
the patents are progressively abolish
ed it would be an incentive for 
Indian industry to develop. If 
the patents are entirely abolished, 
that would mean that there would 
be no protection for Indian industry 
if by chance, you develop an 
invention yourself. As an investor in 
the private sector, are you agreeable 
to this position?

Dr. K. M. Parikh: I think, inventions 
are not made mainly by beginners and 
other people with the intention of 
patent protection only. They are done 
because it is a creative desire of man. 
The name is more important than 
financial gains.

Shri Peter Aivares: Therefore you 
are of opinion that even when Indian 
industry ccpnes of age or ifi competent 
enough, even in those circumstances 
the Indian pharmaceutical industry is 
not in favour of any protection of 
patents.

Dr. K. M. Parikh: It may be a com
mercial aspect, as Italy is entering into 
today. If the people,of this country 
feel like it, they may enter into it at 
that time.

Shri Peter Alvams: You are not sure 
about it. You are the first chemist 
here as a witness. There* is a distinc
tion sought to be made between pro
tection of a product and protection of 
a process. I want to know from your 
experience -or from the experience 
of the world, whether this distinction 
is real or whether it is possible Iq 
develop a particular product by a 
a process other than the one patented. 
Are there theoretically or in practice 
various ways of arriving at a product? 
If it is so, it is understandable; but if 
it is difficult or impossible in practice 
to arrive at a particular product by 
any other process, the distinction is 
only national.

Dr. K. M. Pafrikh: There is a possi
bility. The same product can be pre
pared by more than one process. The 
Haffkine Institute is a Government 
institute and their process is open to 
everybody. Anybody can go and see 
it.

Shri Peter Aivares: If there are 
various possibilities of arriving at the 
product by various other methods, 
what is the great objection to indus
trial or pharmaceutical patent?

Dr. K. M. Parikh: All the processes 
are covered by the specifications and 
I cannot do it. Here I have a patent 
of Hoechst which contains 13 processA 
and runs into 56 pages. It has covered 
all the possible sulphonylureas and all 
the possible and conceivable processes.

Shri S. N. Mishra: What is the num
ber* of Indian patents in the field of 
drugs?

Dr. K. M. Parikji: I may not be „
knowing the exact figures but it may 
be 2.5 to 3.5 per cent. That will, how

* ever, include such type of patents 
which are also challenged.

Shri S. N. Mishra: That means, 97 
per cent is the number of foreign 
patents.

Dr. K. M. Parikh: Yes, Sir.

Shri S. N. Mishra: Why are Indian 
patents not coming up? What i« th** ,
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practical difficulty in the way of 
Indian patents coming up?

Dr. K. M. Parikh: I gave a solid
•example of the Haffkine Institute. If 
they had been allowed to do their 
patent, they would have earned so 
much money that they could have 
built a very huge research laboratory 
and then only the results would come 
out. To do research is not one or two 
individual's job.

Mr. Chairman: Is it the current 
patent law that is in the way?

Dr. K. M / Parikh: To an extent, yes.

Shri S. N. Mishra: How many of
these 2*5 to 3*5 per cent patents be
long to the private sector?

Dr. K. M. Parikh: I do not know.

Shri S. N. Mishra: Normally, the 
assumption would be that the private 
sector is not so well-equipped for the 
kinds of inventions which are required. 
If that is the present position, how do 
you think that you can displace the 
large number of patents that are 
granted to the foreigners?

Dr. K. M. Parikh: I do not know
about the first part of it . . .

Shri S. N. Mishra?: You are not able 
to get at my point. The assumption 
would be that the Indian industry is 
not well-equipped to undertake inven
tions because of lack of resources or 
maybe because of lack of talent and 
so on. Is that assumption eorreet or 
is it something else which is coming 
in the way of the Indian patents com
ing up?

Dr. K. M. Parikh: It is quite right 
that if the patents are to be worked 
out, the finance and other things are 
required. If a little assistance is 
given, more and more patents will be 
worked out.

Shri S. N. Mlahra: Do you want the 
resources to be provided by the Gov
ernment?

Dr. K. M. Parikh: It will be very
difficult for the Government to pro
vide such huge amounts . . .

Mr. Chairman: What is the assistance 
that you want? TTiat is what you said.

Dr. K. M. Parikh: Assistance, in ihe 
sense, to protect the Indian industry 
in selling their products, etc. so that 
instead of having competition with 
olher people and selling the products 
at a low price, they can make a little 
more money and spend more on it.

Mr. Chairman: You want to intro
duce Indian monopoly instead of 
foreign monopoly.

Dr. K. M. Parikh: That is not my 
submission. As we see, there is a 
difference of Bs. 150 as profit on a 
particular product and the Indian capi
talist m ay not take that much but, say, 
Rs. 20 or Rs. 30 or Rs. 40 which may 
be utilised for the research.

Shrimati Sharda Mukerjee: From 
your evidence what I gather is that 
what seems to be in the way of fur
ther research in India is the lack of 
well-equipped laboratories. Is that 
not so?

Dr. K. M. Parikh: There are many 
laboratories which are well-equipped. 
But further expansion of the labora
tories is needed.

Shrimati Sharda Mukerjee: More
research is held up due to lack of more 
facilities.

Dr. K. M. Parikh: By virtue of hav
ing more facilities, that is, more and 
more good laboratories, there will be 
more people working into them taking 
up more problems ai a time. Today, 
they may be able to take up a few 
problems out of which only 3 or 4 may 
show results.

Shrimati Sharda Mukerjee: There
are many processes which are well- 
known and which are not patantable.
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May I know why we have not been ' 
able to adopt those processes here and 
make medicines or even other products 
of the same standard as obtains in the 
*ase of goods which we import?

D r.. K. M. Parikh: The Indian
Industry is preparing quite a large 
*iumbc*r of chemicals which are not 
patantable.

Shrimati Sharda Mukerjee: Why
have we not been able to obtain the 
same standard in the case of medicines 
or other products?

' Dr. K. M. Parikh: Our standard is 
the same . . .

Shrimati Sharda Mukerjee: Not in
every case.

Dr. K. M. Parikh: I would say* every 
case. Whatever drawbacks are there, 
they are common to both foreign or 
Indian.

Shrimati Sharda Mukerjee: It has
been the experience that where spe
cial protection has been given to the 
Indian industry^ the prices have shot 
up and neither the quantity of com
modity available to the market nor 
the quality has improved.

Dr. K. M. 6*arikh: There can be a 
number of factors, namely, the short 
supply of commodities, the profit 
element and a number of other 
factors can also be there.

Shrimati ShaTda Mukerjee: There
fore, if we were to abolish patents, it 
may not necessarily help the drug 
industry.

Dr. K. M. Parikh: It will help so far 
as patented drugs are concerned.

Shrlnurti Sharda Mukerjee: What is 
the percentage of patented drugs in 
India? We were told that 3 to 4 per 
cent of the drugs used in India are 
t>atantable.

Dr. K. M. Parikh: If you take all the 
drugs available . . .

Shrimati Sharda Mukerjee: Out o f
the drugs which are in use today, what 
percentage of them are patented?

Dr. K. M. Parikh: There may be 
some obsolete things which may be in 
use somewhere in the country . . .

Shrimati Sharda Mukerjee: You take
the drugs which are in use today. 
What is your assessment?

Dr. K. M. Parikh: It will be 40 to 50
per cent.

Shrimati Sharda Mukerjee: We were 
told that it is only about 4 per cent.

Dr. K. M. Parikh: That is how I
have calculated.

Shri V. B. Gandhi: You suggested
that the term of patents should be 7 
years. As an experienced business
man holding responsible position in a 
very large Indian firm, you should be 
able to tell us how it can be worked 
in 7 years. As you know, before 
a drug can be put on the market, 
it requires a chemical trial and 
all sorts of other trials. Tli'i Gov
ernment requires that it should un
dergo a thorough trial. It takes 
some time to obtain an industrial 
licence. Also, as you know, some
time is taken for marketing the pro
duct. Of course, there are some pro
ducts which were lucky enough to be 
successful immediately, like, chylro- 
mycetin or such other products. But 
that good luck cannot be expected in 
every case. So, considering the re
quirements of chemical trials insisted 
by the Government and the time 
taken for marketing and so on, wouRi 
you not like to reconsider your sug
gestion?

Mr. Chairman: He has already given 
the answer.

Dr. K. M. Parikh: The period of 3 
years is enough for recouping the 
expenditure while the period of 4 
years is enough for other things. In 
the case of a really genuine case, it 
may be given an extension.



Sfcri V. B. Gandhi: About the 
prices, it seems everybody wants to 
blame the present high prices of the 
patented products in India as Shri- 
mati Sharda Mukerjee and Shri Kar
markar also pointed it out. Actually, 
the percentage of the products that 
are pattented in India, according to 
our information received from our 
responsible source which we have 
every reason to believe, is not in 
excess of 2J per cent to 3 per cent. 
So, what applies to per cent or 3 
per cent should not be enough to 
push up the entire level of prices. 
The prices of other products which 
-are not patented have gone up. The 
prices of all other products, even 
non-medical, have gone up; the toilet 
soap, Hamam, used to be sold at only 
5 annas but now the price has gone 
up to 8 or 10 annas; the ENOS fruit 
salt— not patented I hope— which used 
to be available for Rs; 3 now costs 
Rs. 6. So we cannot throw the blame 
for high prices only on the existence 
•of pajtents.

Dr. K. M. Parikh: It is not a ques
tion of high price only; it is a ques
tion of exorbitantly high price. This 
thing happens only when monopoly 
in some way is created and one of 
the ways is patent.

Shri R. P. Sinha: Without good che
mical engineering we cannot make 
use of patents even,if they are availa
ble to us free because it is not only 
the know-how, but the chemical 
engineering has not developed to a 
stage where what you do in the labo
ratory can be translated into prac
tice. So, in your opinion, what is the 
stage of chemical engineering that 
we can take advantage of the patent 
only provided even the know-how 
was not available to us or we will 
have to pay for the know-how.

Dr. K. M. Parikh: We are fairly 
developed in chemical engineering. 
Moreover, chemical engineering is a 
thing which can be bought from any 
country. We can go out to an Ame
rican firm of chefnical engineering
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and get the plants; there will b* pay
ment only once.

Shri R. P. Sinha; Some of the che
mical pharmaceutical manufacturers 
abroad met us as doctors and they 
said that, if they were to withhold 
the know-how when the patent law 
is changed, then India would suffer. 
What do you think about this?

Dr. K, M. Parikh: I do not agree 
with it because the technical know
how is fairly available. Most of the 
chemical processes are of a common 
nature with very little difference. 
Secondly, these foreign collaborators 
employ a number of scientists at very 
high remuneration and I do not know 
how far they have really learnt it; 
the things come straight from there 
and they have to act according to 
what is written down there.

Shri E. P. Sinha: The sales pro
motion forms a major expenditure 
item as compared to research. What, 
in your opinion, those firms which 
are here either as collaborators 0r 
manufacturers are spending, as a per
centage, on the sales promotion and 
on research?

Dr. K. M. Parikh: Sales promotion 
is essential and they spend money on 
it. How much they are doing it in 
India, I do not know, but I can say 
from the figures elsewhere that the 
expenditure on sales promotion is 
fairly very high compared to the 
expenditure on research.

Shri R. P. Sinha; If the expenditure 
on sales promotion is cut down from 
25 or 30 per cent to 10 per ceftt, then 
there will be reduction in the prices. 
What have you to say on this?

Dr. K. Rf, Parish: That is only one 
aspect, but it will not bring us tech
nology which we are very much wan
ting.

Shri R. P. Sinha: The Indian firms 
have to compete with foreign firms. 
The foreign firms have better means 
of detailing sales promotion with the 
result that the Indian firms’ goods do
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not get the same stamp of respectabi
lity as those of foreign firms. As you 
say, the Indian firms are working at 
a very meagre margin. So in order 
to bridge this gap between foreign 
and Indian firms, the only thing that 
can fee done is to cut down this ex
penditure. What do you say about 
this?

Dr. K. M. Parikh: Instead of that, 
my suggestion would be that we 
should divide: wherever the Indian 
firms can do, the field should be open 
to them; why should there be any 
competition?

Shri Bibudhendra Mishra: For the
information of the members, I may 
tell about the percentages as given 
by the Drugs Controller.

Out of the total mass of medicines 
used in the country, about 60 to 65 
per cent is patented, but out of the 
total number of patentees, the num
ber of Indian patentees is some
where in the region of 2*5 to 3 per 
cent.

Shri D. P. Karmarkar: In other
words, 65 per oent are alive today.

Shri S. K. Borkar: Of the drugs
which are available in the market, 
65 per cent constitute those which 
are patented.

Shri D. P. Karmarkar; Of this 60 
or 65 per cent, how many cover 70 
or 80 per cent of the field?

Shri S. K. Borkar: I can say that 
about five groups of drugs constitute 
about 80 per cent of the consump
tion.

Shri Bade: You have said in your 
Memorandum that we should abolish 
this Patent Bill. But now you have 
climbed down to this level, namely, 
instead of abolishing, we should 
have some curbs on the foreign 
Arms. We have got the Model laws 
in which it is «aid that, if this Act 
was made retrospective—-some coun
tries have done like this— the deve

loped countries cannot send their 
know-how to the under-developed 
countries and, therefore, there should 
be no compulsory licensing.

Dr. K. M. Parikh: Even today what 
is the know-how they have given ta  
us— from the example of Tolbuta^ 
mide. *

Shri Bade: We shall compel them..

Dr. K. M. Parikh: How far is it
proper or how far is it correct?

Shri Bade: According to the Bill, 
only processes would be patented 
and not the product. Suppose the 
processes are patented and according 
to one process, they are manufacture 
ing the product; the other processes: 
will be ssaled. Is it not a fact.

Dr. K. M. Parikh: The other pro
cesses will be open for others.

Shri Bade: According to this BilT, 
only processes can be patented. Sup
pose thjy have patented ten processes 
and they are using only one process,, 
then the other processes will be 
sealed out.

Dr. K. M. Parikh: Therefore, it was 
my submission that one process should 
be sealed and the others should be* 
kept open.

Shri Bade: There is a provision in' 
ths Bill; it will be sealed for three- 
years.

Mr, Chairman: If they want to 
manufacture with other processes, 
they must take patents for those pro
cesses also.

Sh)ri Bade: So there should be that 
amendment here; if they are not 
using the other processes, they should 
be opan to the public.

Dr. K. M. Parikh: Only one process 
should be mentioned.

SlUri Bade: Regarding the period, 
you have said that it should be *  or
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5 years. We are also a party to the 
Model Laws; our representative was 
there and we have said that the 
period should be only 10 or 14 years.
If you say that it should be 3 or 5 
years, then we should give them some 
royalty.

Dr. K  M. Parikh: We can revise 
our thinking.

Stttri Bade: How can you make it 
retrospective without giving them 
compensation or royalty or damages?

Dr. K. M. Parikh: It is not that 
question. The Bill, which will come 
into force is there. They are enjoy- • 
ing patent under the new Bill also.

Shri Bade: The section is quite 
clear. Same royalty should be given 
to them.

Dr. K. M. Parikh: They have al
ready provided 4 per cent. I am sug
gesting 7 per cent.

Shri Bade: That is all right.
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Shri Bade: That is not in the Bill.

Dr. K  M. Parikh: This is indirectly 
a control. It is valid for 7 years. If 
I know the same know-how I will go 
for licence and I will manufacture 
the same. I will utilise my know
how.

Shri P. C. Borooah: You support the 
bill in toto. What steps you would 
suggest to encourage inventions?

Dr. K. M. Parikh: It depends on the 
development of the country and the 
country’s inventive capacities. Today 
America or England need this patent 
bill. India may not require to that 
extent.

Shri R. Ramanathan Chettiar:
While he mentioned about the period 
of 7 years may I ask him whether it 
is his contention that this will crub 
the monopolistic tendencies in the 
drug and pharmaceutical industry and 
also bring down the price level of 
drugs in the country?

Dr. K. M. Parikh: Yes. It will
■definitely bring it down.

Shri Basanta Kumar Das: I under-, 
stand that under the present circums
tances if this law is enacted then it 
will be of some disincentive to forei
gners to transfer their know-how to 
us.

Dr. K. M. Parikh: It will curb thfc 
period of exploitation, or area of ex
ploitation.

Shri Basanta Kumar Das: Do you
think it will not stop know-hdw?

Dr. K. M. Parikh: It will not stop 
know-how. It will flow.

Mr. Chaiiman: You said that the 
same period for drugs may be fixed 
as 3 or 5 or 7 years. Some of the 
witnesses who came -before us tald 
us that this discrimination should not 
be made between drugs and other 
patents. Is there any such discrimi
nation existing in other countries?

Dr. K. M. Parikh: In some other 
countries pharmaceutical and drugs 
are treated on a special level. Even 
in England compulsory licence is al
lowed for drugs and medicines.

Mr. Chairman: What is the period
fixed fjr  that?

Dr. K. M. Parikh: I don’t know
much . . .

Mr. Chairman: You gave a table
and said that the c.i.f. prices of drugs 
were far below the local manufactu
red prices here. What would be your 
remedy to control those prices? What 
would be your reaction?

Dr. K. M. Parikh: Allow others to
manufacture. It will bring down 
prices.

i
Mr. Chairman: It has been stated 

to us that in spite of the patent law 
being there for so many years, India 
has not taken advantage of that.

pr. K. M. Parikh: In law we have
to take the licence and then only we 
can manufacture. They take so much 
time in giving terms and then ip cor
respondence and all these things.

Mr. Chairman: You quoted one item 
where the price of Indian manufac
ture was Rs. 3 and the price of foreign * 
manufacturer w*s R«. 11. Do ydu
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agree that the standard of the two 
drug! are the same?

Dr. K. M. Parlkfti: Absolutely same. 
You can send to any chemical or clini
cal laboratory for test. It will come 
to same standards. Basic material is 
purchased from the same source.

Mr. Chairman: You said that nothing 
Hew has developed in this country. 
Some witnesses have said that the 
foreign collaborators have helped us

> with these modem medicines and 
patented drugs and if these restric
tions were to be placed that much of 
know-how may not be forthcoming 
to the Indian manufacturers.

Dr. K. M. Parikh: They are helped 
in the sense that we pay exorbitant 
price, much higher price than the 
price prevailing in their own home 
country.

Mr. Chairman: It is our mistake.

Dr. K. M. Parikh: Our law and our 
regulations are such that they get 
all this benefit.

Mr. Chairman: If we do not pay, 
they won’t make such profits. This is 

I a matter for negotiation.

( Dr. K. M. Parikh: That is because 
they are the monopolist under our 
existing patent law. When the Doctor 
writes a particular preparation, the 
patent goes to the chemist and gets it 
without enquiring the price.

Mr. Chairman: Do you agree by 
and large with the provisions of the 
Bill that is now being proposed?

Dr. K. M.. Parikh: I fully agree 
with it except a few modifications 
about the term of patents.

,Shrl *• Ramanathan Chettiar: The
Pharmaceutical industry has been in 
«*»tence for over 20 years now. 
wave you made any attempt to have

► * j8eaTch, Institute just like the 
«*tile Research Institute in a col-
iective wayj

8 °7(B)LS—io

Dr. K. M. Parikh: I feel that in this 
industry there is no chance for col
lective research.

Shri B. Ramanathan Chettiar: I
want to ask you whether you have 
explored the possibilities of putting 
a small percentage towards develop
ment of research, which, would go to 
make a fund and you may create a 
Research Institute for the benefit of 
the whole industry, not only to indivi
dual users.

Dr. K. M. Parikh: If a new subs
tance is found out in a collective 
laboratory, who will be the owner of 
it to exploit it commercially?

Shri R. Ramanathan Chettiar: In
1962-63, according to a survey conduc
ted by the Reserve Bank of India, out 
of 14 crores invested by foreign in
terests in this country, they have 
taken away Rs. 7 crores—^Rs. 2. crores 
as dividend remittances and Rs. 5 . 
crores as royalties. The facts are 
there. If you want to crub the 
growth of indigenous industry and 
also want to crub the growth of 
foreign interests, this is one of the 
methods. Why don’t you explore the 
possibility?

Dr. K. M. Parikh: We will do that.

Shri D. P. Karmarkar: You have 
stated that the term of patent should 
be seven years instead of 10 years 
from the date of patent with regards * 
to Food, Medicines, etc. You feel 
that seven years is enough a period 
for recouping the expenses and parti
cularly that is so in these days of. 
fast development. In the case of 
existing patents, in the p r o v e d  Bill 
provision is there giving retrospec
tive effect as soon as the Act comes 
into force. In the case of new 
patents, so far as medicines and phar
maceuticals are concerned, if the 
person is in a position to develop a 
patent for whioh he is given a licence 
and to manufacture it, why should 
you worry about this period of 7 
years?
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Dr. K. M. Parikh: I am suggesting 

this period of 7 years even in the case 
of existing patents in order to stop 
the high prices and exploitation of a 
particular Arm,

Shri D. P. Karmarkar: If the price 
is otherwise regulated?

Dr. K. M. Parikh: Then ten year 
period is all right

Mr. Chairman: There is another 
point. Certain patents have already 
been taken; they have got the right 
now. By taking recourse to this, if

you revoke that, people will go to the 
Supreme Court.

Dr. K. M. Parikh: I feel that the 
Government has all the rights to 
change the number of years in tto  
national interest. The existing peo
ple have had all the benefit for all 
these years now.

Mr. Chairman: Thank you, 1Cr*
Parikh:

• (The witness then withdrew)

(The Committee then adjourned)*
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The Chemical Industrial and Phar
maceutical Laboratories Ltd. Bombay

Spokesman:
Dr. K. A. JHamied.

<The witness was called in and he 
took his seat)

Mr. Chairman: Dr. K. A. Hamied,
whatever evidence you give before 
this Committee will be printed and 
published. It will be laid on the 
Table of the House and distributed to 
members. Even if you want any 
particular portion of your evidence to 
be treated as confidential, it is liable 
to be given to our members.

We have received your memoran
dum and it has been circulated to all 
the members. If you want to add 
anything you may do so now.

Dr. K. A. Hamied: Sir, I am appear
ing here in my individual capacity.

Mr. Chairman: You are not repre
senting Cipla?

Dr, K. A. Hamied: I am the Chair
man of Cipla. I may say a few words 
about myself because that will reflect 
upon my evidence. Although it’ may

be against me, I may say that I am 
holding so many patents, but I believe 
that the interests o f#my country are 
before everything else. I have been 
associated with Mahatma Gandhi. I 
have lived with Gandhi in Sabarmati. 
I am hundred per cent a member of 
the Congress Party. I was a mem
ber of the Bombay Legislative Coun
cil for 25 years. I am now Chair
man of the Pharmaceutical Drug Re
search Committee of the Government 
of India, j have been a member of 
the Indian Chemical Association and 
its President continuously for four 
years. My connection with the phar
maceutical and chemical industry is 
for the last 35 years and have done 
somethin*?— t am not bragging—for 
the uolift of the chemical and phar
maceutical industry of my country to 
its present level, to wh^t it is today, 
in the last 35 years. Therefore, what 
I say before vou todav should be 
judged from that point of view.

\
Coming to the patent law, the first 

patent was granted in England in 
1449 for some glass manufactured by  
some English inventor. There w ti
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no legislation for patents in England 
at that time. The first legislation 
came in 1624 or something like that. 
Then the patent was granted only as 
a protection for the process of manu
facture of certain items. What hap- 
pended was, after some time Germany 
and other countries manufactured 
the same substance and exported it 
to England at a cheaper rate. There
fore, the .U.K. Government brought 
in an order that nobody can import 
or sell a product by the process which 
has been patented in England. There
fore, this process of product and 
patent started in England first. 
Afterwards the need arose when 
Germany, France, America an^ other 
countries which w ere  scientifically 
developed tried to protect each other 
against the inventions of one country 
to be exploited by the other countries. 
They m et and thought about it first 
at the International Patent Club 
where it was agreed that the patents 
of Germany should b e  protected in 
England, England should protect the 
inventions of France .and so on. So 
it became a reciprocal law in which 
no country had the advantage over 
the other country— Germanv took 
hundred patents in England, England 
had hundred patents in Germany, 
France protected American inven
tions, America protected the inven
tions by France and so on. In this 
way the whole thing started.

In India, the patent system was 
started in 1911 during the British 
rule. We have no patents to protect. 
In the Ayyangar Report there is a 
mention that 1300 patents of foreign 
companies exist today in drugs and 
pharmaceuticals, but the report has 
not mentioned A word about' patents 
of India in America, Germany or else
where. Therefore, so far as India is 
concerned this patent law is a one
sided traffic, it is only exploitation of 
our country by these patents held by 
foreigners. We have no patent any
where, the reason being that we ar« 
not so scientifffcally advanced, we are 
not so scientifically developed that we 
c*n make inventions and discoveries

and take patents in the highly deve
loped countries. I hope a day will 
come when we shall take patents.

An example of this was Japan. 
Japan had no patent law till 1945. It 
is surprising that the Japanese dele
gation which came here yesterday or 
the day before and saw the Finance 
Minister and others was opposing this

# Bill. Japan is the‘first country which 
developed on account of the absence 
of patent law. In Japan they copied 
everything. They became so big at 
the time of the Second World War 
that they played hell with America 
and England. Their submarines, 
cruisers, guns where exactly like 
others. Japan brought in the patent 
law for two reasons. One, is, Japan 
was at that time— in 1M6— under ihe 
control of America and it was Ame
rican pressure that made Japan to 
bring in the patent law. Secondly, 
Japan’s own inventions became so 
great— transistors, cameras, television 
apparatus and others— that Japan was 
herself interested in protecting her 
inventions in other countries. There
fore. Japan brought the patent law  
in Japan.

Today the position is that the 
foreign companies or scientists who 
take patents in our country are not 
even utilising those patents. I have 
submitted here a list of firms. There 
are about 2000 patents held in Ihdia 
by foreign companies and foreign 
persons.. How manv are they exploi
ting? They are just holding the 
patents. They are not utilising them. 
I have made an estimate that not 
more than 10 or 15 at the most— I 
have not got the exact figure— are 
exploited in India. The rest are not 
exploited in India. They are simply 
holding it. I will give you an 
example. A  substance was be in ti 
sold in India by a firm at the rate of 
Rs. 8 for 20 tablets. They are holding 
a patent for that substance but they 
are not manufacturing it. They are 
importing it. I also imported thn*: 
substance. My cost of 40 tablet* 
came to Rs. 2. The moment I put 
them in the market they filed a suit
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against me in the High Court saying 
that I cannot sell them because they 
were holding the patent for ™ p0£ ;  
sale and distribution. I lost the case 
I can understand *it if they are manu
facturing it. But they are not manu
facturing it. They are importing xt, 
but I cannot import because they 
are holding the patent law should 
say that if a patent-holder is not 
making the product for which h 
holds a patent but imports it and 
sells it in India, then an yobdy  can 
import and ' sell it. The moment 
he starts manufacturing, I cannot 
manufacture it, but it he is importing, 
I can also import it. There is no 
reason why a person should be
granted a patent if he is not manu
facturing it.

Some people may say that Italy 
has no patent law. I will read a 
quotation from “Manufacturing Che
mist" London, Vol. X X X  No. 10 (page 
406) of October 1959:

“Paradoxically, Italy has the dis
tinction of being the only major 
manufacturing country in Europe 
that doe snot grant patents for medi
cines or processes, and yet has a 
flourishing pharmaceutical industry. 
This absence of patents has enabled 
Italian manufacturers to make many 
valuable drugs discovered elsewhere. 
The costs of research have thus been 
evaded, and this has played no small 
part in the growth of the post-war 
Italian pharmaceutical output. At 
the same time, an Italian manufactur
er enjoys the patent protection of 
other countries for his own inven
tions. This one-sided scheme has 
aroused considerable resentment, but, 
as it is due to the economic e n v i r o n 
ment, it is unlikely to change until 
new factors come into play. When 
the Italian pharmaceutical manufac
turers become inore interested .in 
originating their own products, the 
question of protection . in the home 
market will acquire more than acade
mic interest, and som# reciprocal 
patent arrangements may beeojne an 
economic necessity,"

So, here also they are speaking of 
reciprocal arrangement. Today Ita
lian inventors and discoverers are at 
a low ebb that they cannot compete 
with America in discoveries and in
ventions. So, they do not allow their 
inventions to be patented so that 
their industries flourish. Here argu
ments are being advanced that the 
Indian pharmaceutical and chemical 
industry will go down if the revised 
patent Bill is passed and the foreign 
manufacturers will go Out of India. 
Nothing of that sort will happen. I 
can assure you that even if the Patent 
Bill is passed as it ist they will never 
go out of India. We are paying then* 
4 per cent royalty. So, if our sales 
go up to Rs. 20 lakhs they will get 
Rs. 80,000 from the patented firms. 
So, they will not be at a loss and 
they will certainly not go out of India.

I will now come to another point 
which is at the back 0f this agitation. 
Today the foreign manufacturers like 
Sandoz, C1BA, Roche and ICl are 
protected by these patents. If the 
patent lfw is abolished, these flnm  
will have to compete between tjiem- 
selves.

Mr. Chairman: It will be for the
good of the country.

Dr. K. A. Hamied: Yes, sure. If the 
patent law is abolished, it may well 
happen that one European firtn is 
holding a patent for a product in 
England. Another European firm 
may also be holding patent in Eng
land but not in India.

Shri R„ Ramanathan Chettiar: It
does not' affect our interests.

Dr. K. A. Hamied: Yes, it will be 
beneficial for our country.

It is also said that patents encour
age development and research. It is 
just the reverse. Hie chemical in
dustry is so well advanced in Europe 
and qther countries that for xnajWr 
facturing one product they hav# got 
about 10 method*. What happens l* 
that the foreign manufastwej»rp**e*t
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not only one process but all the ten 
processes. They de not leave any
thing to us. They have covered all 
the processes conceivable in the 
chemical industry because they are 
so advanced. So, our scientists or 
laboratories are not able to adopt any 
new process. Therefore, I would sug
gest that if a patent is granted, it 
should be only for one process which 
the patentee is using; it should not 
be for 20 processes. If he is’ using 
one process, let him patent only that 
process. If he wants a patent for the 
second process, #the patent for the first 
process goes away. This . will give 
an opportunity to Indian scientists 
and research workers to make use of 
tome processes at least. Today we 
have not got that opportunity.

I will give an example. There is 
a machine manufactured in Bombay 
by a Sindhi called Magamal, a tablet- 
making machine, exactly identical to 
the one made by certain foreign 
manufacturers. When I told him that 
it is a patented machine, he said that 
he has changed some screws here and 
there and so it is entirely a new 
machine. I told him “all right, you 
go on with that". Because, if we go 
on doing that, we shall be able very 
spon to compete with the foreign 
manufacturers, as this machine will 
cost only Rs. 12,000 • as against 
Rs. 20,000 for an imported machine.
I was only saying this is how the 
absence of a patent law will help us.

Shri D. f .  Karmarkar: If the patent 
law is left as it is, will it not mean 
infringing the patent law?

Dr# K. A. Hamied: He is infringing 
the patent law. I asked him to go 
ahead because I do not care for the 
Patent law. ,Let him file a suit, if he 
thinks the patent law is infringed.

I think for the development of our 
oauntty for the next twenty years 
tfc^ahoiildibejip patent law. In *njr 
y f a ton, the patent law  should be 
completely abrogated. But, on ao- 

of international complications

we may not be able to do that. 
proposed Patent Bill is better than 
the existing Act of 1911. It is a 

' compromise, not hundred per cent 
what J personally wanted for. the sake 
of my country. The country cannot 
develop with the present patent law. 
We are completely under the hold of 
these patent-holders and we cannot 
manufacture or discover because they 
have covered all the processes.

W hen. the patent-holder takes a 
patent in India, he is not allowed by 
his parent office in Switzerland or 
France or any other country to export 
that product which he makes in India 
under that patent. He is only exploit
ing the Indi&n market. I want it to 
be made a condition that if you want 
to patent for a particular product, 
give us an undertaking that you will 
export that product.

I had a big talk on this subject with 
our late Prime Minister, Shri Shastri, 
who was at that time the Minister of 
Industry. He told me that all these 
firms about wh?m I was speaking 
were Indian firms registered in India. 
I said that the criterion I would fix 
for saying whether it is an Indian firm 
or not is that if the firm exports the 
products manufactured in India I 
will consider it as an Indian firm but 
if the products manufactured in IiuDfe 
are mainly for the exploitation of the 
Indian market and the firms are pro
hibited from exporting ii, it is not an 
Indian firm. Shri Shastri immediate
ly took a paper and wrote it down. 
He said, “It is a strong point that you 
are telling me”.

For example, there are certain firms 
which are making sulphadlazene in 
India. I got an order for one tonnp 
Of sulphadiazene from Singapore. 
When I contacted those firms, they 
asked me what for I wanted it and 
When I said that I wanted it for ex
port, they said that export was no! 
allowed. They are utilising the patent 
with a foreign collaboration only in 
India. I do not call such a firm as 
aa Indian firm. Thi* it one pofart



Which should be kept In mind by 
Hon. Members here. If I am manu
facturing something, and my products 
are being exported, I am proud of it. 
Which Indian firm can be called a 
truly, patriotic Indian firm which does 
not export or. is prohibited from ex
porting its product?

Then, the very fact that so many 
experts from foreign countries, law
yers and representatives '  of foreign 
firms, are being brought to India to 
oppose the Patent Bill shows how 
important it is for the foreign firms 
that the revision of the Patent Bill 
should not come in; otherwise, they 
will not do it. If today you draft a 
Bill which is beneficial to them, they 
will not care; they will keep quiet and 
will not agitate at all. But this Bill 
is in the interest of India and if this 
is passed— it is very mild today— I am 
sure, it will help the development of 
our industries.

Then the Reserve Bank of India 
Bulletin for November 1964 at page 
1383 has given figures on the colla
boration in the chemical and pharma
ceutical industry. In the field of basic 
industrial chemicals, the paid-up 
capital is Rs. 7.6 crores, foreign capital 
is Rs. 2.2 crores and remittances by 
foreign firms abroad is Rs. 32.45 lakhs 
per year. In the pharmaceutical in
dustry the capital invested is Rs. 8.74 
crores, foreign capital is Rs 7.58 
crores and the remittance of dividends 
is Rs. 99.68 lakhs. In the other 
chemicals, the paid-up capital is 
Rs. 13.97 crores, foreign Capital is 
Rs. 5.07 crores and dividend remit
tance is Rs. 72.54 lakhs. Then, royal
ties are Rs. 2.42 crores and technl^l 
services remittances are Rs. 2.86 crores. 
The total remittances by foreign firms 
on account of royalties, technical 
know-how and dividends are Rs. 7.36 
crores. I cannot get Rs. 5,000 to go 
outside but the foreigners can relhit 
Rs. 7*36 crores per year only under 
these headings only.

• Shri M. R. Sherwani: I am sorry to 
Interrupt, but when I said that Rs. 2 
lakhs per day are being drained out

of the country, it was contested. Hjffi 
only under one item it is Rs. 7 crores. 
So, it is not Rs. 2 lakhs per day but 
it is actually Rs. 5 lakhs.

Dr. K, A. Hamied: Then, 51 Anns 
in India— they are almost all foreign 

l firms with or without Indian cOllabo- 
v ration— are producing and selling 

1,933 pharmaceutical formulations in 
India. For these formulations these 
firms are using imported raw mate
rials. Almost 80 per cent are imported 
raw materials. For tUbse raw mate
rials they are holding patents in India 
but they are importing them.

Mr. Chairman: They are not manu
facturing It?

Dr. K. A. Hamied: They are holding
th e ' patents but are importing them. 
For example, in a tablet there are 
three ingredients and for all the Chrea 
ingredients the firm is ^holding a 
patent but it is not manufSCtfuflng 
these three ingredients and is import
ing to the tune Qt Rs. 20 laths a year. 
Then, why are they Bolding the 
patent? '

In my second letter dated ther 8th 
January to the hon. Members I have 
said, “Will you kindly put these 
questions to the foreigners as to how 
many patents they are holding, what 
are the names of the products for 
which they are holding patents and 
how many patents they are utilising 
in India and then just see their 
replies”. If they are holding 100 
patents they are using only one; if 
they are holding 200 patents, they are 
utilising only one or two. Why are 
they anxious when they are not utilis
ing their patents in India? It is for 
the sake of import and product con
trol so that nobody else can produce. 
The amount of foreign exchange going 
on this account is terrible.

Shri D. P. Karmarkar: In case your 
point of view that there should be no 
patent law for 20 years is not accept * 
ed, you have been good enough to 
make some specific suggestions on 
page 8 of your note. They are foot.
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: You say, firstly, that only one pro

cess for the product by which they 
are manufacturing shall be patented. 
In the second paragraph you say that 
copipulsory licensing shall be enforced 
even *if the patentee is manufacturing 
the product himself. Are you satisfied 
with the provision that is already 
there with regard to compulsory 
licensing where in the case of drugs 
and medicines, even in the case of a 
patent, there should be compulsory 
licence under those conditions?

Dr. K. A . Hamieds There should be 
compulsory licensing. Licence of right 
is also very necessary. •

Shri D. P. Karmarkar: Take cl. 87. 
It says patents covering medicines, 
drugs etc. shall be deemed to be en
dorsed with the words licences of 
Eight’. Does that satisfy you?

Dr. K. A. Ham led: It is very neces
sary under existing conditions

Shri D. P. Karmarkar: Regarding 
your para 3, your point is that some 
measure should be devised..

Dr. K. A. Hamied: What about para
graph 1? Suppose a patentee has 
got 100 processes patented.

Shri D. P. Karmarkar: If a particu’ar 
patentee does use a particular pro
cess in so far as medicine and drugs 
are concerned, the other processes 
could be straightway be thrown open 
according to the provisions of 87* 
There is no difficulty about that. Sup
pose you have patented 100 processes 
and you are utilising only one pro
cess. So far as dmigs and medicines 
and food and chemical substances are 
concerned, if you do not utilise the 
other processes, straightway compul
sory licences can be obtained by 
others.

Shri K. V. Venkat*chalam: Even if 
he utilises, it can be done.

Dr. K. A Bamled: I am saying that 
patent should be granted only {or 
ooe process.

PhH D. P. Karmarkar: What ls;t*+ 
difference? Suppose a man has made

a discovery, no matter whether 
Indian or foreign. I make a discovery 
today in India. I have it patented 
immediately. Suppose a foreigner 
comes in. He immediately gets 
about 100 patents registered with the 
Patent Centroller. Now if it is a 
drug or medecine, on the registra
tion of the patent itself, you can have 
a compulsory licence. So what is 
your objection to his obtaining the 
100 patents?

Dr. K. A. Hamied: I am not objecting.
I am objecting to his patenting 100 
processes or one product. There is a 
lot of difference.

Shri D. P. Karmarkar; He has
patented 100 processes for one thing. 
He is using only one process. For the 
99 processes, you should have the free
dom. Is that so?

Dr. K. A. Hamied: Not only frte- 
dom. I say that the 99 process should 
not be patented in his favour. Only 
one patent should be given.

He is using only one. The rest he 
keeps in his shelf. With the result, % 
that I cannot use any of those pro
cesses; I .cannot have any of those 
processes patented if I discover any 
of them.

Mr. Chairman: Yesterday Dr. P«rikh 
said that so many combinations- are 
possible and he poin ed out that the 
patent is made to cover all those 
combinations. What Dr. Hamied 
wants is: give him a process patent 
for only one product through one 
process. ,

Shri D. P. Karmarkar: What is his 
difficulty if the person gets a hun
dred processes patented, differently 
or may be in one combined lot, if 
he utilises only one proress, because 
this clause then .comes in?

Mr. Chairman: What witness sa>
Is: do not give him one process and 
allow him to cover 100 processes for 
one product.

Shrl D. P. KarmaAar: What is his 
difficulty. If out of 100 processes, the
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patentee utilises only one process and 
-then keeps all the 99 to be exploited 
"by others through compulsory licens
ing, what is the objection?

D r K. A. Hamied: No. Chemical
science is. a very advanced science. To 
reach a certain product, I can go by 
many ways. These foreign firms are 
o f highly scientifically advanced 
nations possessing these process 
patents. After getting these processes 
patented, their scientists start work to 
fincTout if there is any other method 
by which the same thing can be made. 
They have highly qualified scientists 
at their disposal. They find out: yes, 
there are 5 or 6 processes more by 
which the same thing can be made. 
They immediately, include these in 
their patents.

’ Take tolbutamide patent held by 
H oechst. T h ere  are about 17 pro
cesses patented by Hoechst for one 
product, tolbutamide. We cannot reach 
tolbutamide by any other route.

Shri K. V. Venkttachaiam: Cl. 87(1) 
will permit you to do so.

* Dr. K. A, Hamied: My point is: 
why should he Ije given all the pro
cesses when he is using only one?

Shri D. P. Karmarkar: We shall 
have to find out some foolproof 
pxiethod in regard to what this witness 
has said and what thp other witnesses 
yesterday afternoon said, because it is 
rather important.

Shri M. R. Shervani: The point 
made is that when all the 17 processes 
iiave been patented by that party, all 
tlie routes get closed to our scientists 
*nd research is dosed.

Shri D. P. Karmarkar: I appreciate 
your point. According to your para 3, 
you want to devise some measure to 
stop exploitation by way of unreaso
nably high prices after the patentee 
begins to work. W e have to find out 
come statutory measure empowering 
Government to put a stop to that.

Dr. K. A. Hamied: I am sorty. No 
IMtutozyr memlifre eaa control prices.

Government has tried it in regard to 
food, cement and fio many other things. 
Prices can only be controlled by com
petition. If five people make the same 
thing, no man will charge high price. 
If a particular firm id holding a patent 
and it only is manufacturing that pro
duct, it can sell it at its price. The 
moment I also come into the field, 
either by licensing or by licence of 
right or compulsory licensing or by 
my own skill, it will immediately reduce 
it. 1 can give examples. A  firm in 
Bombay was selling a particular injec
tion at Rs. 25 for two. I started manu
facturing the same thing. They sent 
me a notice alleging infringement of 
patent. I said, I do not care. You 
fight it out; we shall see. I sold it for 
Rs. 4.5. Then they reduced it from 
Rs. 26 to Rs. 14 and now to Rs. 9. 
The moment competition starts, prices 
come down.

Another Indian firm, not holding a 
patent but collaborating with a foreign 
firm, was manufacturing a product and 
selling it at Rs. 63. When I got a 
licence to make the same product, I 
made it and sold it at Rs. 45. Imme
diately they brought down th^ir price.

Today these firms are holding not 
only a patent monopoly but also 
import monopoly.

Shri D. P. Karmarkar: Under cl. 87, 
anyone can have a licence of right 
granted to him under acceptable con
ditions. That removes ypur difficulty 
with regard to competition.

Even in spite of that right, ther* 
may not be Indian parties' coming up.
In that case also, your point is that 
even if there is one monopolist manu
facturer and no other Indian is pcfe- 
pared to come up, you would like that 
the price he charges for his product 
in India should not be unconspionqbly 
high. Fofr that, if possible, legal pro
visions should be made in the Bill 
giving power to Government. .

Dr. K. A. Hamied: Tfeat can be 
brought into this BiU, but this it no*
• P rice Q w tcp l BiU.



Shri D. P. Karm&rk&r: Witness is 
not a lawyer. We shall find out how 
it can be done. The draftsmen know 
that in some of the clauses reference 
has been made to public interest. 
Whether under this, price control can 
be covered, we shall later decide.

Finally, what is the exact signi
ficant of paragraph 4?

Dr. K. A. Hamied: I had explain
ed that. Supposing a patent is granted 
to a firm in India for the manufac
ture of cortesone___

Shri D. P. Karmarkar: I understand 
the process. Supposing it is found on 
ii balance of advantage that even if the 
party is not prepared to export in 
the interest of manufacture in India 
itself, even when thAt export promo
tion is of advantage to us, even then 
you ask us not to allow it’?

Dr. K. A. Hamied: In that case
it must be allowed.

Shri Jadhav: These foreign firms 
do exploit. At the same time, do you 
agree that it did help in bringing in 
new drugs in the market for the deve
lopment of the industry.

Dr. K. A. Hamied: I may explain
the difference (between the word drug 
and the word chemical industry, 
which is not clear to many. It is like 
that of a shirt and a cloth. Shirt is 
made of cloth; so long as it is cloth 
you do not call it a shirt. Ascorbic acid 
is just a chemical; so long as it is in 
bulk it is not called vitamin C. The 
moment it is manufactured into tablets 
and ready for sale it ceases to be a 
chemical; it is a drug. The drug 
industry in India during the last 
eighteen years has gone up considera
bly manufatcuring tablets, 'formula
tions, lotions, etc. But we have not 
developed the basic industry from 
which drugs are manufactured. If the 
unport of foreign materials, basic 
Pharmaceuticals are stopped the indus
try will fall flat. In this connection,
I may be. allowed to read a quotation 

the speech of the late Pandit 
which I quoted in oH* of nay

speeches, He said that operating a  
steel mfil or a chemical plant set up 
by foreign assistance would hardly 
make the country advanced an indus
trial nation no more than using a -car 
or flying an aeroplane purchased from 
abroad.’ It is only when India has 
acquired the ability to design, to fab
ricate and to work its own plants 
without foreign assistance will it be a 
truly advanced and industrialised 
counrty.” I am sjay that I entirely 
agree with this point, W e are so 
much dependent on the foreign tech
nical know-how and foreign money 
and foreign help that we are ceasing 
to be a nation on our own. I do not 
want to boast but I can say that

■ without any foreign help or technical 
know-how I am able to supply drugs 
and am even exporting to England 
and other foreign countries. We can 
do it provided we work for it in
creasingly.

Shri M. R. Shervani: You say that 
no development has taken place in the 
chemical industry. Is it due to a 
defective patent law?

Dr. K. A. Hamied. I say that the 
development that has taken place in 
the drug industry is not due to any 
basic development in the chemical 
industry. I drew that distinction. 
This patent law, I think, will help us 
in starting some basic manufacture if \ 
we are not hindered by the patents 
held by foreigners in India.

Shri M. R. Shrevani: The point is 
that anybody who obtains or patents 
a certain product here should be 
forced to manufacture }t in India 
within a reasonable period. Otherwise 
the patent should not be granted. If 
you do not do so, they keep on import
ing. Therefore, it should be obligatory 
on him to start manufacture in the 
country. What, in your opinion, is a 
reasonable period to be given to the 
patentee to start production of the 
product? Two, or three or five yean?

Dr. K. A. Hamied: Supposing you 
fix a time and if he does not manii- 
facture within that time, what penftlty 
should be imposed oh him? '
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Shri M. R- Shervani: Cancellation 
of the patent. Everybody should b$ 
free to start the production.

Dr. K. A. Hamied: If he does not 
manufacture within two or three years, 
anybody can step in. •

Shri K. V. Venkatachalam: There
is provision for revocation also.

Shri M. R. Shervani: That is a diffe
rent thing. If I hold a patent and I 
do not exploit it but sit tight on it, 
how long should I be allowed to sit 
tight because I do not want to take 
a risk and invest money. Should 
there not be a clause that the patent 
will be cancelled if the patentee does 
not within three or five or ten years 
or one year— whatever be the 
period— exploit that patent by 
starting a manufacturing organisa
tion? If that is so what tin\e 
should be put for the chemical or 
drug industry? Three years from the 
time of granting?

Dr. K. A. Hamied: At pr nt there 
is no clause like that.

Shri K. V. Venkatachala There
is clause 89(1).

Shri >M. R. Shervani: It ? take 
two years. Wliy not put an automa
tic provision that it should con
sidered after three years?

Dr. K. A. Hamied: Somebody
must -apply.

Shri K. V. Venkatachalam: Every
thing has to come within the pro
cess of law.

«
Dr: K. A. Hamied: With regard to 

these patents, it should not be a cog
nizable offence. Somebody has to 
write, saying, “so and so is holding 
patents for the last six or 10 years, 
and he is not using it. I am having 
a compulsory licence but I cannot 
pro.eed.”

Shri M. R# Shervani: My next
question is this. You said that if 
patented drugs are being imported, 
then their free import should be 
allowed, subject to the restrictions 
placed through import control* 
foreign exchange and so on.

Dr. K. A. Handed: Yes; that is 
very important. If a gentleman or a 
firm is holding a patent, and is selling 
a kind of tablet or injection in which 
that material is being used, and he  
is not manufacturing that material in 
India, and he is importing it, by 
virtue of the patent, he is stopping 
me from importing it. So, he has. the 
monopoly for importing it and selling 
it at : nv price he likes. That is a 
very important aspect. _

Shri M. R. Shervani: Let us consi
der the interests of the Indian paten
tees; let alone the foreigners. There 
is a provision in the Law which says 
that the Government, even for public 
undertakings in the State or the 
Central sphere, can utilise the patent 
without paying any compensation to 
anybody.

Shri K. V. Venkatachalam: I think
there is a little confusion in this. 
There are really two clauses in the 
Bill; one refers to use by Govern
ment for non-commercial purposes, 
for its own use like giving it for 
hospitals and so on. There, no com- 
pensat on or royalty is payable. This 
is in clause 48. Then there is another 
clause— clause 99 and 100 onwards—  
which refers to use of patent by Gov
ernment and Government undertak
ings which are of a commercial 
nature. There, compensation has to 
be paid. If it is a public undertaking, 
it is not lim.ted only to Government 
undertakings. For example, in the 
steel industry, it can apply to both 
the private sector undertakings and 
the public sector undertakings in 
that group. This provision is contain
ed in sections 99 and other follow
ing sections. ’

Shri M. R. Shervani: What in your
opinion should be the life of a patent? 
Should it be 10 years or should it bfr 
reduced or increased, particularly in 
regard to drugs and chemicals, and 
from when should the life start and 
irom which stage?

Dr. K. A. Hamied: It so happens in 
India that an application is made for
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tbe grant of a patent, but along with 
the application, the full specifications 
are not submitted by the applicant, 
and the applicant is given about one 
year to 15 months for submitting the 
complete specifications of the patent. 
Now. the period is 10 years, but it 
really becomes 11 years and three 
months, because one year is also 
given for submitting the specifica

tions. So, the time given to him is not 
exactly 10 years but it is 11 years 
and more.

Shri K. V, Venkatachalam: In the
new Bill, it is suggested that the 
period should be from the date when 
the complete specifications are filed 
before the Controller.

Dr. K. A. Hamied: From the date 
of application, it becmoes 11 years. 
As soon as the application and the 
specifications are filed, the party con
cerned starts manufacture and he 
write, “patent applied for” and so, 
nobody can copy that process. He 
has actually 11 years to exploit that 
patent, not from the time of selling 
the patent but from the time fte sub
mits or files his specification, and he 
can exploit it and nobody can copy 
it. He has just to mention “patent 
applied for.” Even in respect of a 
machinery, they can do so.

Shri Atrishi: W e cannot have a 
suit brought against him before the 
sealing of the patent because the 
rights accrue to the patentee only 
after the sealing of the patent.

Dr. K. A, Hamied: No. It cannot be 
copied. That is the rule in the pre
sent Act.

Shri M. R. Shervani: In the sphere 
of drugs and medicines, tests have 
to be gone through and th e . bad 
effects are observed and discovered. 
So, it' is quite possible that 10 years 
may not be sufficient; eight years 
may go by before it is put into use, 
into commercial production. So, w ou ld  
you like, to give power to the Gov- 
itwrnment to extend the time in sui
table cases?

Dr. K. A. Hamied: I t^ n k  the Con
troller can give it as a concession to 
the patent-holder; if the patent- 
holder wants, under certain specific 
circumstances, saying that such and* 

‘ such a thing is not available and he 
could not utilise the parent and so 
the time must be extended by another 
two years, then, I think it should be 
allowed.

Shri 0 .  P. Karmarkar: You said 
that 10 years would amount to 11 
years. According to clause 45, you 
will see that every patent shall* be 
dated as of the date on which the 
complete specification was filed— not 
when the original application was filed 
— but from the date on which the com
plete specification was filed. So, it 
would not be 11 or 15 years as the 
case may be. The effective date is 
from the date of the completion of the
specification.
i

Dr. K. A. Hamied: Yes.

Shri P. K. Kumaran: You said that 
you are for the abrogation of the 
patent law for drugs, if possible. But 
in the absence of that, you prefer this 
process. Suppose, the patent law is 
abrogated completely, don't you think 
that the market will be flooded with 
so many drugs and in order to p ro -. 
mote their sale in the market, the 
quality of the drugs would become in
ferior?

Dr. K. A. Hamied: The hon. Mem
ber is confusing the term “drug” with 
the term ‘‘chemical” . For preserving 
the quality of the drugs, there is the 
Drug Control Order; nobody can make 
a sub-standard drug in India so lon£ 
as the Drug Control Order is effect:
But for chemicals, there is no such 
difficulty, because, the manufacturers 
who buy those chemicals are them
selves so careful that they analyse the 
chemical before they buy it. I analyse 
all the chemicals from Europe and 
America before I put it in the market.
It is about the medicines that you. are 
talking; they are controlled by the 
Drug Controller. Nobody can buy and
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Mil them. There is no patent lor the 
drugs today in India; there is a patent 
(or chemical processes. The hon. 
Member is confusing the terms with 
the proprietary registered name* of 
foreign manufacturers such as 'Palu- 
drine, Tolbutamide, and so on. We 
are unable to make them, because 
those names are registered trade 
marks and there is no law to prohibit 
them. The quality of the chemicals 
and pharmaceuticals and basic chemi
cals manufactured in India will be 
such that everyone will compete and 
those who are selling better quality 
stuff will naturally have some lead. 
But today there is no such competi
tion.

Shri P. K. Kumaran: I can adver
tise that such and such a popular drug 
of the same quality as that brought 
trqm elsewhere is available and then 
manufacture anything.

Dr. K. A. Hamied: The hon. Mem
ber is again confusing the two We 
are now talking about chemicals. You 
give tne the name of the drug.

Shri P. K. Kumaran: I am making 
a certain thing which I call by some 
name and it is hpving the same quality 
as the popular drug. I can manufac
ture it according to my own process 
and market it. It. may affect the 
health of the people.

Dr. K. A  Hamied: But you cannot 
market it. There is the law.

Shri Arjun Arora: We have been 
told by some people that the abroga
tion or the modification of the patent 
law in India will create a situation 
under which no Indian will be able to 
get the patents abroad. How will it 
affect Indians?

Dr. K. A. Hamied: We have to exa
mine first how many patents Indian 
inventors and scientists are taking 
outside India. In America, during the 
last 20 years, the number may not be 
more than 3 or 4 or 5 whereas during 
1055 to 1959,' 2000 patents have been 
taken in India by foreigners.

Shri Arjun Arora: Do you have any 
idea of the earnings that Indians make

because of patents that they are able 
to get abroad?

Dr. K. A. Hamied: At the moment
it is nil so far as I know.

Shri Arjun Arora: Do you envisage 
that in the next 10 years, the Indians 
will be doing a roaring business be
cause of their patents abroad?

Dr. K. A. Hamied: At least I am 
living on that hope.

Shri Arjun Arora: What is your 
practical experience?

Dr. K. A. Hamied: The rate at which 
Indian science is advancing today 
through the C.S.I.R. anji other prival# 
enterprises where scientific laborato
ries are working, we are capable of 
progressing at a very high speed un
less they are not frustrated in their 
attempts by these hindrances in .their 
ways. You may just see the example 
of Japan. Today, the Japanese tran
sistors, radios, cameras and photogra
phic apparatus are flooding the world. 
How did they learn all this? It is by 
copying anything which others are 
making.

Shri Arjun Arora: If we do not have 
the patent law, like the present one—  
infact, the proposed Bill— the result 
will be that Indians will not be able 
to get the know-how from abroad. 
What is your opinion on this.

Dr. K, A. Hamied: I shall be glad 
if we do not get the know-how. Then, 
our know-how will start working. To
day, it is lying dormant. The things 
are being manufactured in India with 
foreign collaboration which an ordi
nary M.Sc. in India can make. I was 
a member of the Finance Corporation 
and I objected to many licences being 
granted in collaboration, with foreig
ners. I said, “Why are . you giving 
Rs. 10 lakhs royalty to such . and 
such an American firm? Why don’t 
you come to me? I will give you full 
advice/* But they do not come to jnje. 
The foreign technical know-how has 
got such a halo about it that! we *re 
completely ignoring: our oy$n know
ledge. We are not advancing because



we are getting something free. We 
want to become rich quicker. If I 
combine with, say, I.C.I., I shall be 
able to earn fts. M akh by next year.
If I do it myseif, it will take 4 years 
to earn Rs. 1 lakh. So, I say, why 
not I combine with I.C.I.?

Shri Arjun Arora: If India is starv
ed of foreign know-how in the ft«ld 
of chemicals and drugs, may I know 
whether there’ will be a famine of 
medicines in India?

Dr. K. A. Hamied: Never.

Shri Arjun Arora: We shall be able 
to meet our requirements?

Dr. K. A  Hamied: We shall be able 
to meet our requirements. Even to
day, w e ‘ are not able to meet our 
requirements. 80 per cent of the drugs 
are dependent on the import of foreign 
raw materials, not on the import of 
technical know-how.

* %
Shri Arjun Arora: A  number of 

foreigners take patents in India and 
they do not start the process of manu
facture in this country. Do you have 
any idea as to what is their percent
age? Are they in a minority or in a 
majority?

Mr. Chairman: He has given the 
answer.

Dr. K. A. Hamied: I have given the 
answer.

Shri Daljit Singh: You say in your 
Memorandum that the compulsory 
licensing of the patent should be en
forced even if the patentee is manu
facturing the product himself. Now, 
the existing Act covers this.

Dr. K. A  Hamied: I think it does. 
When I wrote that Memorandum, the 
Act wag not printed.

Shri Daljit Singh: You have stated 
in your Memorandum that Japan did 
not have the patent law before the 
Second World War. Is it not a fact 
that in Japah the patent law was firtt 
introdyced approximately in 1921?

K. A. Hamied} Not to my 
™owledge. I think Mr. Davar Who

1 5 9
appeared beiore this Committee cob~ 
finned that it was in 1945 that the 
patent law was introduced in Japan! 
That is my information also.

Shri Daljit Singh: You have stated 
that the patent law is one-way traffic 
so far as India is concerned because 
the number of patent taken by thr 
foreigners in India is very large. W r  
want to know how this problem ean 
be tackled by India.

Dr. K. A. Hamied: T he, taking of 
patents, is not according to my wish? 
or according to the wfrsh of our coun
try. It depends on the advancement 
of scientific knowledge, inventive 
genius and all that. As our country 
develops, our inventive genius advan
ces, we shall be able to develop thingfr 
and make inventions and take patents 
in other countries. But today that 
is not the case. Let us have that gap 
of 20 years in which we can develop* 
ourselves.

Shri Wasnik: You have stated that 
free cpmpetition will check the high 
prices and not the Government con
trol. What I feel is that the com
bination of interested parties can 
dictate the prices and cause hardship 
to the consumer. In such cases, what 
do you think the Government should 
do? Should they make any provision 
here.? .

Dr. K. A. Hamied: The Government 
can make a provision, as in the Unit
ed States, against forming cartels. In 
the United States,* the big firms like 
the Dupont, MonsAnt. were not allow
ed to make unions. They were pro
secuted immediately and big penalties 
were imposed on them. So, here also 
that provision can be made by th# 
Government that no cartels or unions 
Can be made. *

Shri Wasnik: What do you think 
should be the term of patents?

Dr. K. A. Hamied: I think, what is 
proposed now is all right. I would 
have chosen a less period. But now 
that the Bill has come and* the period 
is given there, it is all right.

Shri Wasnik: W e can chahge it.
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Dr. K. A, Hamied: Between 7 to 8 
years would have been all right.

Shri Arjun Arora: Seven years from 
the date of certification or applica
tion? 4 .

Dr. K. A. Hamied: From the date of 
certification.

Dr. M. M. S. Siddhu: You gave us 
the example of Testosterone propnate: 
a foreign firm came in competition and 
they slashed the price to 50 per cent 
of its original price. Have there been 
other cases like that?

Dr. K. A . Hamied: Yes.

Dr. M. M. S. Siddhu: Can you give 
other examples where a foreign firm 
and an Indian firm processed their 
products and the foreign concern 
brought the price down so that the 
Indians may not have a market.

Dr. K. A. Hamied: There are cases 
when the foreign firms were forced to 
reduce the prices. But the foreign 
firms are selling their products- on 
the basis of prestige— false or correct. 
If it is a small firm, then the foreign 
firm does not do it. If, however, a 
firm of equal Standing makes a pro
duct cheaper, then the fqreign firm 
comes into the field; the foreign firms 
are afraid of competition with firms 

' of equal standing. If a small firm 
reduces the price, they may not take 
care of it.

Dr. M. M. S. Siddhu: What is the 
time delay in the grant of licence for 
the manufacture? Because it has been 
pointed out that, once a patent is to 
be exploited, there are some delays: 
one is the delay at the patent office; 
the second is the de’ay at the licence; 
and the third is the foreign exchange 
component. You have been in this 
chemical industry for a long time. 
Could you tell us by your exp?rience 

to what is the usual time taken 
for an industry to be set up for a new 
drug?

Dr. K. A . Hamiqd: Including the 
application?

Dr. M. M S. Siddhu: No; if the
patentee himself were to exploit it.

Dr. K. A. Hamied: That means, the 
patent has been granted to him. Ttofen 
the process is licensing by the Deve
lopment Wing. That may take a long 
time.

Dr. M. M. S. Siddhu: What is the
usual time taken?

Dr. K. A. Hamied: It is too much.
I know that a very important foreign 
firm applied for an industrial licence 
two years, ago and only some months 
ago they have'been issued the letter* 
of intent; they are just starting it. It 
all depends on the influence and pull 
of the person.

Dr. M. M. S. Siddhu: If that is so, 
do you think that 7 years' time is 
enough—I mean, under th$ present 
conditions of the country?

Dr. K. A. Hamied: So far as the 
time taken for the Development Wing 
to issue a licence to the manufacturer 
i f  concerned, that is a different pro
blem, which I cannot answer just now.

Dr. M. M. S. Siddhu: What is the 
usual time taken in the screening of 
the compound, toxicity and other 
clinical tests being done?

Dr. K. A. Hamied: One year or two 
years or six months; it depends on 
the nature of the substance.

Dr. M. M. S. Siddhu: Assuming that 
good scientific talent is available, what 
is the usual time taken? *

Dr. K. A. Hamied: It depends on
the product to be tested. Suppose 
there is a birth control product, it 
may take five years. Suppose it is a 
product for heart disease, it may take 
a long time. In the case of certain 
products like the product for diabetes, 
I can give the report within one 
month. i

Dr. M. M. S. Siddhu: You know the 
recent advances that have been made 
in the field of antibiotics, in the field 
of anti-diabetics, in the field <of 
tranquilisera—I am i not talking of 
harmones which take a long time. 
What is the usual time taken in tbace 

fields?
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Dr. A. Hajnied: About a ysajr or 
« IB months; In thq cim of diabetes* it 

may even be less.

Dr. M. M. S. Siddhu: If vye were to 
think in terms of not having the 
foreign subsidiaries, can tore get all the 
intermediates from which we will be 
able to have the product manufactur
ed if the compulsory licence is granted 
or they Will hold back the interme
diates?

Dr. K. A. Hatnied: It will take a 
long time to reply to this question.

Dr. M. M. S* Siddhu: Suppose we 
give a compulsory licence to ‘A ’ and 
the intermediates are controlled by 
the patentee. If the patentee does not 
want to co-operate, can we exploit it?

Dr. K. A. Hamied: About two
months ago, a Conference was held in 
Delhi by the Council of Scientific & 
Industrial Research on the substitu
tion of imported products in India. I 
was the Chairman of the Group of 
pharmaceutical chemicals. This ques
tion was discussed threadbare there. 
The point is that the chemical indus
try on which al1 the synthetic pro
ducts are based starts from a very 
basic raw material called coal tar dis
tillates like tolune, benzene and 
phenol. These coal tar products are 
developed by oth?r subsidiary chemi
cals like sulphuric acid, nitric acid, 
etc., and are converted into interme
diates. These intermediates are made 
as synthetic chemicals which are used 
in drug industry, plastic industry, etc. 
These intermediates are a go-between 
between coa1 tar and the final pro
duct. In India, there is a great scar
city of coal tar. We have got coke 
oven plants, under government con
trol as well as under Tatas, but the 
coal tar which comes out is not further 
distilled. We are having a big scar
city of basic coal tar distillates and 
so we cannot manufacture the inter
mediates. Because we cannot manu
facture the intermediates, we cannot 
manufacture final products. It is a 
chain reaction. At what stage shall 

start? if we start manufacture of

f t w f t  p r e f e c t *  i r e  m m  h i i f c  
ckittes; if we start ma&tfActure of 
tafcermedtetes, tyfc must h&irt tbbl tar.

\ am, attan&n£ another Conference 
on the 7th of thi® month on the very 
s$me subject. From wlych point we 
£h&U start? I have suggested {hat we 
should start from the basic coal tar. 
The coal tar is wasted on roads; why 
is it not distilled?

Dr. M. M. S. Siddhu: In other word%
till the petro-chemical complex and 
tile coal tar derivative complex which 
Are the base of the pharmaceutical in
dustry, are developed, we will be 
at the mercy of the foreign concern*

Dr. K. A. Hamied: About petro* 
chemicals also, they are not made 
here. They are made from petroleum, 
Petroleum is from crude oil. Where 
is 6rude oil in India? It is also being 
imported. Bulk of the crude oil is 
being imported for the distilleries in 
Madras, Bombay and Calcutta. So 
for petro-chemicals also we are going 
to import this crude oil; we shall 
break it up into petroleum and chemi
cals. We are copying America! In 
America, this petroleum is natural 
and it is being utilised for these 
chemicals. Crude oil is available in 
Mexico and other places. We are 
copying that method without having 
the crude oil. Import licence will 
increase enormously. We should have 
some basic thing. Imports of crude 
oil will still remain.

Dr. M. M. S. Siddhu: What is the 
expenditure of the Indian firms, pure
ly Indian firms, with Indian capital, 
know-how etc.— there are three or 
four of thern  ̂ as compared to the 
foreign concerns on sales promotion? 
Advertising, detailing representative, 
sampling, all that is concerned with 
the sales promotion.

Dr. K. A. Hamied: It is almost
equal. Foreign and Indian company 
is equally divided. Not less than 15 
per cent and not more than 25 per 
cetot.

Qr. M. M. S. Siddhu; There is great 
deal of formulations. Manufacture of

$0 7 (B )L S —*i i
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mostly formulations has impaired the 
growth of the pharmaceutical indus
try because formulations bring easy 
money with less capital or know-how 
with the result that Indian pharma
ceutical industry has not begun work
ing on the manufacturing side 
actually.

Dr. K. A. Hamied: May I deal with 
the working of the pharmaceutical 
Industry? It is just like the tailoring 
Jndustry. Materials for the tailoring 
industry ^are made by the textile 
firms. Materials for the pharmaceu
tical industry are. made by the 
chemical firms. You cannot ask a 
tailor, why you are not making your 
own cloth. The tailcfr is not supposed 
to make his own cloth. Pharmaceu-r 
tical manufacturer makes tablets, 
lotions, injections, ointment and all 
sorts of things— he is not supposed 
to manufacture thoss chemicals. 
Pharmaceutical industry is basically 
an industry for the manufacture of 
ready-to-use drugs and ready-to-use 
medicines. Pharmaceutical manufac
turers in India are manufacturing 
products which cover a ready mar
ket. Today if I can get a formulation 
for T.B. or influenza and it is useful 
I will make a formulation for it and 
sell it. I| is not for me to manufac
ture . all the things. Glucose is a 
thing which is a chemical manufac
tured by not more than 5 or 10 firms 
in the whole world. Everybody can
not make. But they are making glu
cose injections.

Dr. M. M. S. Siddhu: Some of the 
compounds are of less use. There is 
a compound for cancer. The sale will 
be very limited. Do*you want for 
them the same terms of royalty of 
4 per cent?

Dr. K. A. Hamied: I am making it 
without any foreign know-how. We 
are so bent upon foreign know-how 
that we forget our own know-how. It 
is very important. We are getting 
confidence. I am proud that I am 
sending the same to foreign firms In 
India als i. I am making a particular 
hormone drug without any technical

know-how. There is no 4 per cent 
royalty to anybody.

Mr. Chairman: We have got one
more witness.

Shri R. P. Sinha: The compulsory 
licensing system is. on our patent law 
for quite some time now. There have 
been lot of patents being registered 
in this country. Why is it that we 
are not able to take advantage of 
those things and start manufacturing 
the chemicals and drugs here under 
the sections of the compulsory licens
ing? .

Dr. K. A. Hamied: It has been so, 
but it is correct. The compulsory li
censing now is being made very easy 
under the existing law. Formerly 
there was some difficulty in getting 
compulsory licence. Under this new 
Act I think compulsory licensing wiil 
be taken advantage by us, Indian 
manufacturers. Besides that, another 
point also we should remember. In 
the course of these various years the 
technical know-how of us, Indians, 
has also grown. At the moment I 
can assure you that our own techni
cal know-how is so much that we 
shall start taking advantage of the 
compulsory licensing. 10 or 15 years 
ago chemical science was not so much 
advanced as it is today. For that 
same reason, the advantages of the 
compulsory licensing which were 
there were not made use of.

Shri R. P. Sinha: As per the com
pulsory licensing section in this bill 
more industries under this section can 
be put up.

Dr. K. A. Hamied: Yes. Our own 
scientific knowledge has advanced so 
much. Licence which was granted to 
me also requires ‘some knowledge on 
my part. Otherwise I cannot make 
use of that licence. Licensing of a 
patent process merely will riot help 
one to put up that industry. During 
the last 18 years or so our own scienti
fic knowledge has gone forward that 
we can m<ike use of that licence. 10 
or 29 years»ago w e could not make 
use of that



Shrt B* P. Sinlut: If you use these 
sections for compulsory licensing that 
means tvhen you.use your, own tech
nology and know-how you will deve
lop your own processes and know
how. Will you not like that what 
you develop should receive adequate 
protection under patent law sb that 
you ean flourish?

Jfc. K. A. Hamied: The licence
which I will acquire by paying 4 per 
cent royalty I shall be able to utilise 
that licence and if there is any flaw 
in th3t licence or process given to me 
I can make it up and I can And out 
where the flaw lies, by my own efforts. 
All the patents disclosed to patent 
office are not complete. 50 per cent 
o f them is not complete. Even if  we 
take the licence we cannot woTk 
under them. We have to apply our 
own knowledge to it. They do not 
disclose anything in the patent.

Shri R. P. Sinha: You don’t get the 
co-operation of the foreign patent- 
holder and in spite of that you try 
to develop your own know-how and 
your own technical knowledge. Now 
when you develop that, will you like 
that to be protected under the patent 
law or not? That is in respect of 
your own chemical process, your own 
technical know-how etc. Or, will 
you like anybody can make use of 
that once you have developed it?

Dr. K. A. Hamied: If there is patent 
law I will take advantage of the 
patent law. If there is no patent law 
there is no patent law. But of course 
we shall take advantage when the 
patent law is existing.

Shri R. p. Sinha: Will you be able
to develop your own industry with 
the help of your oym technical know
how and technical knowledge, if there 
is no patent law?

Dr. *K. A. Hamied: We shall deve
lop. We can develop so many new 
■things even for export to the entire 
world. ■

Shrf R. p # Sinha: 1 can also start 
»t and put jrou into difficulty.

Dr. K, A . Hamied: 80  much the 
better for the consumer. Y©rf and I 
may have some difficulties. But the 
prices will lo^down.

Shri R. P. Sinha: W e find— this is
not only with respect to pharmaceuti
cal industries, but other industries as 
well— that the cost of production in 
India is higher than in other coun
tries. If we permit importation of 
those articles produced by these 
industries, then these industries put 
up at a heavy national cost in India 
will be hit. How do you solve this 
problem7

"D r . K. A. Hamied: It is a very im
portant question. First of all. I do 
not asrej that the cost of production 
in India today is as high as is reflect
ed by the price charged by the manu
factures. I am talking of chem cals 
and basic materials. I am manufac
turing some of them. My price say 
comes to Rs. 30 which is . some 
what higher than the world price. It 
is being sold in India at Rs. 100I-. 
Why it should not sold it at Ks. 40!- 
instead of at Rs. 100? Because I am 
the. only manufacturer.

Shri R. P. Sinha: If there is room 
only lor one industry, we have to con
trol the price by softie other mecha
nism. •

Dr. K. A. Hamied: Most of the
foreign concerns have taken a licence 
from the Industry Department on this 
excuse that there is Room for one' 
manufacture e.g. by Vitamin B12 is 
manufactured by 20 firms in the 
world. I am not going to manufac
ture if there is no Prospect of sale.
In India licence has been given only 
to one firm. The import has been 
stopped. Please give the licence only 
to us. And they have been given the 
licence. Thoy are allowed to sell it 
at Rs. 220|- a gram whereas the world 
price is Rs. 30 a gram.

Star! A. T. Sarma: You have stated 
m your memorandum that the patent 
law was established in 1911 by British 

' rulers to encourage the British flnhs
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fe Imdia. D» you think that th* 
patent ^protection is harmful to tfe 
Ukdiaa inventor?

Dr. K. A. Hamied: From 1911 up 
till now we have not been able to 
iffyent anything.

Shri A. T. Sarma: I want you to 
given concrete instances as to how 
this has beeh harmful?

Pr. K. A. Hamied: There is no In
dian invention.

Shri A. T. Sarma: Do you mean to 
sa> that lack of Indian invention is 
due to the patent protection?

Dr. K. A. Hamied: When I say ‘no 
invention*, it may not be hundred 
per cent so. There may be one or 
tw0 inventions.

, Star! A. T. Sarma: Was it due to
this patent law?

Dr. K. A. Hamied: It was mainly
because we werer not given oppor
tunities for research and there were 
no research facilities and there was no 
{^search apparatus.

Shri A. T. Sarma: If it was to en
courage British firms, how is it that 
all foreign firms are opposing this 
and all Indian firms are welcoming 
iW ,

Dr. K. A. Hamied: No. We are
favouring this change in the paten* 
law.

Shri A. T. Sarma: According Ao
your calculation, it is harmful to the 
Indian inventors and more beneficial 
to foreigners.

Dr. K. A. Hamied: That is the old. 
law, not the present Bill.

Shri A. T. Sarma: Then do you 
W$lqpme this?

Dr. K. A. Hamied: I am in favour 
of complete abrogation. Since that 
is not possible due to political and 
other reasons, I am supporting this 
B ill‘ subject to certain modifications.

Shri A. X. fiarff*: Do y*u 0Onk
ftat tl** proppwfl BUI will be bajDp* 
gcial tP thp Indian fcveitfcw*?

pr. K. A. Hamied: I hope pp.

Chairman: I am rai*«>* nOfW » 
ysry important point. Big foreign 
firms established in chemical apd
pharmaceutical industry in India are 
remitting over Rs. 5 crores of divi
dends and reyalties to foreign coun
tries. Why do not they take up
motor car industry? Why do not
they take up textile industry in India? 
Why are they not doing locomotive 
industry? Why only pharmaceutical 
industry? That is the question. Why 
are they not coming into any other 
industry in a big way?

Shri Bade: As far as abrogation ii 
concerned, of course, we are also of 
your view that there should be aboli
tion so that the foreigners may not 
exploit u*.

Dr. K. A. Hamied: I am very hap
py.

Shri Bade: At the eame time, you 
have stated that since we are inter
nationally connected we should not 
abrogate it. Supposing we make it 
compulsory that they should disclose 
their know-how before getting the 
licence, then they may withdraw 
from India. I would like to know how 
many years we require to develop all 
these drugs.

Dr. K. A. Hamied: I Cannot say how 
many years we will take. And it will 
bw very difficult also to judge how 
many years we will take to develop 
all these drugs. But, I hope the procesi 
of development will be much faster 
than it has been hitherto. There will 
be no hindrances in our way.

Shri Bade: Kindly refer to Sec
tion 95— page 55—of the proposed 
Bill.. Sub-clause (3) says:

Notwithstanding anything con- 
tain°d in sub-section (2) the Cent
ral Government may, if in its 
oninio-n it is necessary so to do in 
the public interest, direct the Coa-
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trolfer at any time to authorise 
any licensee in respect of a patent 
to import the patented article 
or an article or substance made 
by a patented process from abroad 
(subject to such conditions as it 
considers necessary to impose 
relating among other matters to 
the quantum of import, the sale 
price of the imported article, and 
the period of importation), and 
thereupon the Controller shall 
give effect to the directions.

Are you happy with this provision?

Dr. K. A. Hamied: T o  authorise
any licensee to import'.

Shri Bade: The whole Bill is nul
lified by this clause.

Dr. K. A. Hamied: If the original 
patent holder is not manufacturing 
the product in the country and if he 
is allowed to import, then other peo
ple also should be allowed to import.

Shri Bade: It is stated in the clause 
“if in its opinion it is necessary so to 
do in the public interest, direct the 
Controller at any time to authorise 
any licensee in respect of a patent to 
import the patented article . . . "

Dr. K. A. Hamied: This will kill 
the whole Patent Bill.

Shri Bade: So you agree with me.

Dr. K. A. Hamied: This is very 
cleverly put here. The patent holder 
*nay appoint as licensee his own Arm 
in India, who is a licensee by right.

Shri K. V. Venkatachalam: It is
intended to be there.

Dr. K. A. Hamied: But it is not
mentioned. The licensee is fitting in 
Switzerland. The licensee may be 
a person belonging to the same firm.,

Shri D. p. Karmarkar: He is only 
a Primary licensee.

Dr. K. A. Hamied: Though he is 
not manufacturing, you allow him to 
import.

Shri Bade: Supposing there are 3, 
or 4 processes. Anybody can go to 
the Court and say that the patentee 
is using only one process and he is 
not using three processes. Therefore, 
there should be compulsory licences 
for three processes and foe will be 
given compulsory licence.

Dr. K. A. Hamied: He can be given 
for the first process only.

Shri Bade: That is not the condi
tion here. He cam be given dompul- 
sory licence for any of the processes.

Dr. K. A. Handed: They should not 
be granted patent for any of the pro-, 
cesses which they do not use.

Shri Bade: In the proposed Bill, 
the definition of medicine or drug is 
all medicines for internal or external 
use of human beings pr animals. In 
the Drug Act, cosmetics is included 
in the external use of human beings 
or animals. I was in that Select 
Committee also and I objected to that.

Shri D. P. Karmarkar: I thought 
that was for those intended for cur
ative purposes and not for adornment 
purposes.

Shri Bade: The definition of drugs 
given in the Drugs Act is repeated 
here also.

Shri Blbhudhendra Mishra: I am
told by the Drugs Controller that the 
cosmetics has been separately defined 
in the Drugs Act.

Mr. Chairman: Anyway, we are 
not concerned with that here.

Shri Bade: Again, in the definition, 
Government undertaking means any 
industrial undertaking. When it is 
mentioned Government’s use, it will 
mean Corporations also.

Dr. K. A. Hamied: It is only for 
Government's use, not tor trading
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purposes by the State Trading Cor
poration or the IDPL or the Hindus
tan Antibiotics.

Mr. Chairman: You have already 
made it sufficiently clear.

Shri P. € . Borooah: Do you agree 
that with the coming into force of this 
Act, the terms of existing patents for 
licence should also come to an end?

Dr. 1L A. Hamied: The Bill should 
have retrospective, effect. Licence 
means patents. The patens will fall 
in line with the new Bill when it 
comes into force.

Shri F. C. Borooah: Now India is 
holding a position because it stands 
on certain commitments. If we cur
tail the terms, then we will be falling 
back on our commitments.

Dr. K. A. Hamied: In those com
mitments India has never guaranteed 
that there will be* no alteration or 
changes in the Patent Bill. There is 
no clause like that.

Shri R. Ramanathan Chettiar: From 
four experience,* are cartels in the 
drug and pharmaceutical industry 
operating in India under the guise 
of the firms enumerated in your list?

Dr. K. A* Hamied: No cartels are 
Operating in India. Cartel can only 
operate when the. drug manufactured 
is the same. Take tetracycline of 
Pfizer. It is manufactured by three 
firms. When K is manufactured by 
more than one firm, only then cartel 
can be formed.

Shri E. Bamaenathan Chettlar: You 
referred to Rs. 5.28 crores being re
mitted by way of royalty and divid- . 
end by those 35 firms.

Dr. K. A. Hamied: This is besides 
the remittance for purchase of raw 
materials by the *35 firms—another 6 
crores.

Shri R. lUrmanathan Chettlar: 
About 11# crores. In these raw mate

rials, they have more or less mono
poly. In reply to a question, you said 
that 80 per cent of the drugs are de
pendent on imported raw, materials.

Dr. K. A. Hamied: May be 75— 80

Shri R. Ramanathan Chettiar: Thy
capital invested by foreign companies 
according to the RBI Survey (Nov. 
1964) is Rs. 14 crores in 1962-63, p. 
1387.

*
Dr. K. A. Hamied: It is: chemical

7 orores, pharmaceutical 8 crores, other 
chemicals 13 crores— in all 30 crorej..

That is the total capital.

Shri R. Ramaoathan Chettiar: Ay hat
is the foreign content of the capital?

Dr. K. A. Hamied: About 14— 15
crores.

Shri R. Ramanathan Chettiar: Out
of that, 2 crores was taken away 
by dividends in 1962, 5 crores by 
way of royalty— total 7 crores.

Dr. K. A. Hamied: Out of 14 crores 
invested, 7 crores are taken out every 
year. '

Shri R. Ramanathan Chettlar: In
1962-631 they had taken. Compared 

to that, what is tjie total capital of 
the indigenous manufacturers in the 
pharmaceutical and drug industry?

Dr. 1L A. Hamied: 1 cannot say 
offhand.

Shri B. K. Das: When the new Act 
comes into force, in your opinion, will 
foreigners still be tempted to take 
patents or do you think they will 
not come at all?

Dr. K. A. Hamied: They would
come all right. They are threatening 
that the Bill will have so many un
desirable effects. But the fact is that 
they are saturated in their own coun
tries. I met a French manufacturer 
recently. He is starting a factory for 
manufacturing antibiotics in Vietnam.
I asked why' he is doing it in that 
country when there is so much of un
certainty there. He said 'We have ao
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means , of expansion in France. We 
will go wherever we can*. This is 
the condition in Europe today.

So I assure you it is merely a 
threat

Dr. L. M. Singhvi: I would like to 
know, in the first instance, whether 
a provision for compulsory licence or 
licence of right would not preclude 
the difficulty that he anticipates in 
respect of patenting a number of pro
cesses, because as soon a person wants 
to utilise or exploit another alterna
tive process, he can always apply and 
use that process.

Dr. K. A. Hamied: They generally . 
have the better and easier process 
which gives more yield at less cost.
But in order to prevent others from 
jumping by other means, their scient
ists work out all possible means and 
get those also patented, whether they 
are workable or not. The others reach 
the same product, but perhaps at s 
double the cost and at half the yield.

Dr. I*. M. Singhvi: Once a provi
sion for compulsory licence or licence 
of right is already there, there is no 
monopoly or exclusion in respect of 
utilisation of these alternative pro
cesses.

Dr. K. A . Hamied: That monopoly 
right is also for the processes which 
they are not using. What I am saying 
is that if these processes are not bar
red, our scientists and technical ex
perts will have free scope to work 
on various chemical reactions *and 
various processes.

Dr. L. M. Singhvi: Putting it differ
ently, do you not think that by al
lowing patent of a number of pro
cesses, you are making it possible that 
a number of processes and technical 
know-how would become public pro
perty in the sense of having that in
formation disseminated so that your 
own scientists would not have to do 
the process of resoarch nil over again?  ̂
They cuuld use any one of these pro- # 
cesses.

Dr. K, A. Hamied: 1 am a chemist 
Myself, if the process is not known

to us, I have m y own processes to 
work. But the moment I start work
ing, I reach a stage where I find it 
is already patented. I have to stop 
it there.

Dr. L. M. Singhvi: You mentioned 
that a certain monopoly is created 
because only one industrial licence i£ 
given in respect of a particular drug. 
If more than one industrial licence 
were given, there would be no mono- ‘ 
poly. Is that the point?

Dr. K. A. Handed: Not only licence 
given, but the manufacture started 
also. I have got a licence for a pro
duct for two years. But I never startl
ed it. It should be giving of a 
licence and manufacturing the pro
duct according to the licence within 
a certain time. The more the manu
factures, the cheaper the product.

Dr, L. M. Singhvi: Would it be cor
rect to deduce that if more than one 
industrial licence were given aid if 
the indigenous manufacturers em
barked on the manufacture of fhat 
particular commodity, there would 
be no monopoly and in that case, 
you could not find fault with the 
patent law but with the 
procedure of the licensing Ministry 
which grants only one licence and 
not more than one?

Dr. K. A. Hamied: I have never 
said so in my memorandum that 
patent law is responsible for high 
prices. Patent law leads to mono
poly. $

Dr. L. M. Singhvi: It is intended to 
lead to a kind of monopoly.

Dr. K. A. Hamied: That monopol> 
is removed, by compulsory licensing 
or licence of right and further by 
the issue of industrial licences which 
has come to stay in our country. 
Then pi^os will come down

Dr. L. M. Singhvi: Are you aware
that in our country a lot of sub- . 
standard or spurious drugs are manu
factured.
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Dr. K. A* Hauled: Mr. Borker will 
be able to say about that because he 
se dealing -with it.

Dr. L. M. Singhvi: You are the wit
ness now.

Dr. K. A. Hamied: That is the case 
everywhere, not only in India, but 
in America,, England Germany and 
so on. In America, there was an in
jection prepared on using which 10 
people died instantly. Nobody blam
ed the American manufacturer. To 
err is human. It can happen any
where. An injection, made by a for
eign Jirm when administered intra
muscularly resulted in a wound 6 in
ches long and one inch deep. Nobody 
blamed the manufacturer. But. the 
Doctor was blamed, that his method 
of injection was wrong.

Dr. L. M. Singhvi: That m very 
unfortunate.

Dr. K. A. Hamied: If it was nay-in
jection, then the Doctor would not be 
blamed; they would say that the 
Indian medicine was bad.

Dr. L. M. Singhvi: The statement 
is often made, and has been rryide 
before us, that abrogation or relaxa
tion of patents might lead to a 
greater manufacture of spurious/sub
standard drugs, and therefore, 
patients would not kh«*w what they 
are buying.

Dr. K. A. Hamied: No medicine is 
being manufactured by the patentee. 
They are all formulations based on 
tiie chemicals manufactured by the 
patentee.

Dr. L. M. Singhvi: What ;s the ex
tent of research being done by indi
genous investors and manufacturer?

Dr. K. A. Hamied: Quite a lot 
today.

Dr. L. M. Singhvi: Is it self-suffi- 
clent so much, so that we need not 
draw on research from abroad?

Dr. K. A. Hamied: 'ftnqearch is a 
very costly process. I have had dis
cussions with government officials 
and ministers and informed them 
that research is a costly process. And 
in India it is ten times custliei than 
in America and England. The duty 
on the import of research instrument 
is 60 per cent. If it costs here 
Rs. 20,000, I can get it in America for
4,000 dollars. If it gets out of order,
I can phone the company and can 
get it repaired. But here, I have to 
import another one in a similar con
tingency. Who is stopping research, 
government or the people? Sometimes 
the duty is 00 per cent, 70 per cent or 
even 100 per cent on research ap
paratus.

Dr. L. M. Singhvi: How many in
digenous manufacturers are there in 
India in the field of pharmaceuticals?

Dr. K. A. Hamied: Among the big- 
manufacturers we shall count about 
200.

Dr. L. M. Singhvi: What portion of 
the total consumption of pharmaceuti
cal formulations and drugs is manu
factured indigenously?

Dr. K. A. Hamied: Not more than 
20 per cent or 25 per cent; the rest 
goes to the foreign manufacturers*

Dr. L. Ml Singhvi: What are the 
reasons for our not having embark
ed upon the manufacture of phar
maceutical raw materials which are 
not covered by any patents?

Dr, K. A. Hamied; The manufacture 
of these things is not a small process. 
A costly factory, a big factory has 
to be started. That can be started by 
people who hold capital. People who 
hold money do not understand what 
a coal tar distillant is, for instance*

• They are not interested. If I start 
manufacturing, for instance, glass* 
they will go into it. Capital is shy. 
Of course they aie coming to this 
field now.
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Dr. L. M. Sinffhri: Are you sug
gesting that even government which 
is supposed to be omniscient is un
aware of the utility of producing 
these raw materials.

v

Dr. K. A . Hamied: Application lor 
licences kre to be made by the pri
vate people, not government In the 
last two or three years, they are 
coming forward.

Dr. L. M. Slnghvi: My last question 
is about the difficulties exoerienced by 
the pharmaceutical industry in work
ing or obtaining compulsory licence 
in respect of patents which could be 
commercially exploited in the coun
try. What are the main difficulties?

dr. K. A. Handled: I mentioned 
that for us to realise a patent after 
getting a licence of right or by com
pulsory licence requires some chemi
cal and industrial knowledge which 
has developed only during the last 
few years.

Dr. L. M. Slnghvi: Tt is not the de
ficiency of the existing patent law 
but deficiency of our own technical 
know-how.

Dr. KL A. Hamied: Plus the diffi
culties in getting a licence compul- 
•orfly. t

Dr. L. M. Slnghvi: What kind of 
difQqulty you face?

Dr. K. A. Hamied: I have not tried 
to get a compulsory licence; I do not 
care for these licences as T do every
thing myseflf.

Shri V. B. Gundltf: You said that 
our production of pharmaceutical pro
ducts has increased tremendously in 
the last few years, from ten crores 
to something like 100 crores. Is it 
right to say that it has happened un
der the present system of some kind 
of protection that is, being given to 
the pharmaceutical industry through 
the existing patents law?

 ̂ Dr* K. A. Hamied: No, through im
***** control.

Shri V. B. Gandhi: Anyway, larger 
production helps in diminishing the 
need for larger imports. If this pro
duction had not taken place, we will 
have had to import a substantial 
quantity and spend the precious for
eign exchange. As a result of the 
protection extended under the present 
system, the industry has been able- 
to make a much larger production 
and that means we have saved so 
much in imports. Do you agree?

Dr,. E. A. Hamied: That is not on ac
count o* the patents, as I have told 

*you already, but on account cf the 
ban on. imports of finished products 
and medicines.

„ Shrimati Sharda Mukerjee: One of
the . thing which other witnesses 
tried to impress on us that a mere 
relaxation of the law in . itself will 
not ensure the growth of pharma
ceutical industry in Indin because we 
have not the wherewithal in respect 
of the technology, capital and indus
trial base. What is your opinion Re
garding this? For instance, you men
tioned the petrochemical indus
try. The process of the petro
chemical industry is not really 
a great deterrent. It is a Rs. 30
crores industry which requires pro
bably machinery worth Rs. 15 crores. 
eV, Is it your opinion that it is only 

patent law which is a deterrent, 
or, is it your opinion that equally
with the patent law is the fact that
the other factors have not been avail
able in to the country in the last 18 
year®?

Dr. &  A. Hamied: Both. 

Shrimati Sharda Mukerjee: To what 
extent?

Dr. K. A. Hamied: I cannot give the 
exact difference and say how much 
it is. But the patent law has beeir 
responsible for our not having any 
knowledge as how to do it. It was 
controlled by certain firms. American 
or German, and even if wc had the
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knowledge, it was difficult to get im
port of capital equipment, licenses for 
starting the manufactures and so on. 
Even thfen, some raw materials had 
to be imported, because we cannot 
.start from the basic things. For the 
petrochemical industry, as I said 
crude oil is necessary for manufac
turing petrol or petroleum products, 
and then for breaking them up, at 
some stage, the import of raw material 
and capital equipment was necessary, 
and the technical know-how was also 
necessary. If we had the technical 
know-how, we did not have the other 
three things; if we had t̂ he other 
three things, then the technical know
how was not there. So, these have 
to be developed. The Government 
is taking interest in petrochemicals; 
at least they have given facilities to 
combine witfc other foreign firms and 
start petrochemical industries, but 
thejr will have to import raw mate
rial

Shrimati Sharda Mukerjee: Do you
think that the Bill which i* before 
us is satisfactqry?

Mr, Chairman: He has given that 
answer.

Shrimati Sharda Mukerjee: He said 
that there should be a much greater 
relaxation in the law.

Dr. K. A. Hamied: 1 have answered 
that question already.

Shrimati Sharda Mukerjee: Regard
ing products per se and the process, 
you said there should be patent only 
for the process of the product; is it 
your opinion that the product should 
be patented or not?

Dr. K. A. Hamied: The product is 
patented on account of the process.

Shrimati Sharda Mukerjee: There 
is a difference between the process 
and the product.

'Dr. BL. A. Hamied: I know the
difference, but if the product is patent

ed, nobody can make that pioduct 
unless the process is known. This is 
happening in India. The product cei
led tolbutamide, is a British pharma
copoeia product. It is not a propriet
ary name. The patent is held by 
Hoescht for the manufacture of that 
product. 17 patents are .held bv them 
for the manufacture of tolbutamide. 
If we import this product, thcv say 
that the product is also patented and 
we cannot import it. This is the 
position. So, they are today in full 
control of not only the process but 
the manufacture of tolbutamide.

Shrimati Sharda Mukerjee: Do you
think there should be a shorter term 
than what is provided in the Bill?

Dr. K. A. Hamied: I have already, 
answered it: 10 years.

Shri S. N. Mishra: Our main ob
ject is to restrict or eliminate the 
scope for exploitation which is in
herent in the situation. You have 
suggested a few methods for doing 
so. The methods that you have sug
gested are, so far as I have been able 
to understand, to restrict the patent 
to one process. Secondly, to make 
provision for compulsory export; 
thirdly, to provide for the import of 
its products.

Dr. K. A. Hamied: In case the
patent-holder doeg not make it.

Shri S. N. Mishra: Yes; these are 
the three ways in which the scope 
for exploitation could be restricted 
or eliminated. Could we add to 
them— I am just testing, my idea with 
you, and it may be a kind of com
promise— thaft in the case it is laid 
down that a particylar level of produc
tion has to be attained inside the coun
try and if that level is not obtained, 
the Government would be compelled to 
allow import? There should be a kind 
of compromise. The Government can 
take a view of the requirements or 
the demand or the potential demand 
in the country and the Government 
can lay down that this level of pro
duction has to be obtained through
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the exploitation of the particular 

I method and so on., Jf that has not 
come about, then the Government 
will be compelled to provide for im
port. That makes it more reason
able, when you say that there should 
be sufficient import.

Then, if the development ol the 
basic drugs and the intermediates 
comes about in a satisfactory way, 
then also the scope for exploitation 
would be very much limited, because 
much of the reasons for the increase 

t in prices may be put down to the 
import of many of these raw materi
als too, which they have been using 
for this purpose. So, as we have beon 
thinking, if in the country wc are* 
able to bring about adequate deve
lopment of the basic drugs and the 
intermediates, then much of the scope 
for this can be eliminated. Would you 
like to lay more stress on that?

Mr. Chairman: What is your ques
tion?

Slui "S. N. Mishra: It is a simple 
question. My question is, if it is laid 
down that a particular level of deve
lopment has to be attained by the 
exploitation of a particular method, 
would not the ccopc for exploitation 
be limited. I am trying to test the 

. idea with the learned witness. Tiris
■ is a very important question for wb^ch

1 want to have his advice and his 
answer.

Dr.* IL A . Haonied: Regarding the 
first question, it will be very good if 
the patent-holder or the lic*?asef.» un
der compulsory licence or other 
licences, is induced— not forced or 
compelled but prompted—by the Gov
ernment to manufacture as much 
quantity of that substance as is need
ed in the country; it will be very 
good if the patent-holders or the 
licensees try to help and producc as’ 
much as is required by the country. 
In case it is not possible for some 
reasons, you suggest that this should 
b® imported by the Government, but 

comes the foreign * exchange 
r^fflculty. At the present juncture, 
rthe question of import does not arise

at all. And therefore, we are not to 
consider it at .the present juncture of 
the foreign exchange. position.

Shri S. N. Mishra: That is something 
else. The foreign exchange position 
may be difficult, but you should not 
go by that; it is only about the prin
ciple that 1 want to have your views.

Dr. K. \  Hamied: If foreign ex
change is freely available, you will 
give notice to the manufacturer say
ing that we shall allow import, as Mr. 
Kidwai did when the sugar prices were 
going high. He issued licences for. 
the import of sugar, to 20 people— I 
know it— and the sugar prices im
mediately came down. .

Shri S. N. Mishra: So, in each case, 
would you like the Government to lay 
down the level of production which 
has to be attained, keeping in view 
the requirement of the country with 
regard to that?

Dr. K. A. Hamied: Yes. *

Shri Sham ‘ Lai, Saraf: Then the 
question will arise as to whether we 
have got the wherewithal in the 
country to get to that level of think
ing.

Shri S. N. Mishra: The Government 
will take a review of the production, 
keeping in view all these things: th? 
position of the resources, the demand 
in the country and so on. But it must 
not fall below a particular level of 
production.

Dr. K. A . Hamied: 1 have already
replied that the production of one 
item depends on the import of another 
flve items. We are lacking in the basic 
drugs and intermediates. I am 
making certain products for which 1 
am given a licence for the raw mate
rial td the tune of three tons. I am 
producing a vitamin which is very im
portant today in India and which is 
not made by anybody else. If the 
Government does not allow me to im
port my three tons of raw material, I 
cannot manufacture my vitamins. So, 
the question is, for the manufacture



of that much quantity laid down by 
Government, for the use of the whole 
country, the raw material required for 
the manufacture must be allowed by 
the Govenment. Otherwise, it cannot 
be made.

Shri S. N. Mishra: My question No.
2 is with regard to the development 
of basic drugs and the intermediates. 
If the basic drugs and tfie interme
diates are produced in the country in 
large quantities, would you suggest 
that there should not be much scope 
for the grant of patents?

Dr, K. A. Hamied: The grant of 
patent is quite different. To jny 
knowledge, not many patents are In
volved in basic drugs and intermed
iates.

Shri S. N. Mishra: There will not 
be much scope for that.

Dr. K. A. Hamied: The patents start 
after the intermediates and when we 
have a combination of intermediates 
in 20 different ways, we reach 20 diff
erent products. Theri, we start patent
ing. As a Chemist, I have combined 
one or two intermediates and produc
ed a drug for heart disease. Another 
man may combine two different inter
mediates and produce a tranquilliser. 
Everybody tries to combine interme
diates in making new synthetic che
micals which are used as drugs and 
medicines. That derive for making 
new inventions an<j discoveries in the 
field of medicines will always remain.

Shri S. N. Mishra: The prices will 
come down.

Dr. K. A. Hamied: The price* will 
come down when competition starts.

Shrf Peter Alvares: You and some 
other chemists have made out a pase 
that erne of the reasons for the stag
nation of the Indian pharmaceutical 
industry is the existence of foreign 
patents. This implies that because 
you are not able to work on those 
foreign patents, you are not able to 
expand. It is a very sorry state of 
affairs because it implies that all the

research that has been done hag been* 
done by foreign patentees and you 
have nothing else to day. May I ask 
why is it that the Indian pharmaceu
tical industry has not been able tQ 
achieve a break-through in inventions 
of essential drugs?

Dr. K. A. Hamied: The break
through is not so easy as the Hon. 
Member thinks. There are so many 
factors involved in making a break
through. On the discovery of a new 
drug, whether it is for diabetics or 
heart disease, the break-through is 
a combined process of the chemist, 
the pharmacist, the bio-chemist, the 
microbiologist and the medical doctor. 
The combination of all these factors 
leads to a drug and leads to a patent.

Shri Peter Alvares: Some of the 
witnesses have been saying that in th<* 
interest of India, this patent law 
should be abrogated. It has also been 
said that one should not re ly . upon 
copying so much but one should try 
to do some sort of fundamental re
search. I would like to know w h y  
the pharmaceutical industry has not 
been able to achieve anything in that 
matter. Can you tell me what is the 
percentage of their profits which they 
invest in research from year to year?

Dr. K. A. Hamied: They invest 
quite a lot. •

Shri Peter Alrarees What is the
percentage?

Dr. K. A. Hamied: It will be about 
20 or 30 per cent.
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Shri* Gowdh: In the present Bill, 
there is a provision for the payment 
of royalty at the rate of 4 per cent. 
Bo you think it is reasonable or do 
you think that no royalty should be 
fixed or that the rate of royalty should 
be increased?

Dr. K. A. Hamied: I think 4 per 
cent is a very desirable percentage 
provided the person who takes the 
licence works the patent and sells it 
™ good quantity. It depends on the 
sale. If the sale increases to Rs. 30 
lakhs or Rs. 40 lakhs and he gives 
Rs. 1J lakhs to the patent-holder for 
doing nothing as royalty, it is a very 
good return.
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I am not taljdng of injections and 

tablets. I am talking of the raw 
materials and the patents for the raw 
materials. Tablets are being m&0e 
here but the materials coming from 
there are patented. The drugs are 
not patented; they are patented only 
in name.
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Dr. K. A. Hamied: The patent is 

responsible for higher price to a 
certain extent in the early stages of 
the product., For instance, Cartisone 
was manufactured by a very big lab
oratory in America. They spent mil
lions of dollars on that and the price 
they kept was Rs. 950 per gram. 
You may say that on account of the 
patent which they were holding, the 
price was Rs. 950 per gram. But that 
is not so. It is because they were the 
only manufacturers. There was 
body else in the United States
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or in ^England or in Germany. 
They were selling at a price 
which they liked because the 
drug was very important and 
useful. In America, the scientific 
workers are so advanced that they 
started to manufacture Cartisone by 
20 different methods which we in 
India are not able to do. They 
succeeded in that. When 3 or 4 firms 
started manufacturing the product, 
the price cams doWn to Rs. 95 and 
today it 4s standing at Rs. 8 only. 
So, in the early stages if there is no
body coming forward to utilise that 
patent, tften the patent-holder is the 
only man who manufactures the 
product. That is one of the causes of 
the rise in price. If enough number 
of persons come forward and take the 
licence and start manufacturing the 
product, then the price due to patent 
will never be high. If there is com
petition, the price will be less.
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Dr. K. A. Hamied: There are causes
by which the prices of pharmaceu
tical chemicals are higher in India 
than in other countries of the world. 
The price of sulphuric acid is double 
the world price; the price of nitric 
acid is three times the world price; 
that of caustic soda is double the 
world price. These are basic mater
ials required in the manufacture of 
various items.

Mr. Chairman: We are manufac
turing all of them here.

Dr. K. A. Hamied: Yes. Nitric
acid is manufactured only by Govern
ment at Sindhri; it is selling at three 
times the world price. .

Shri K . K. Warior: I want to draw 
the attention of the witness to this posi
tion: he said that we were short of 
the basic materials; then how can he 
complain that the foreign firms im

port these materials for finally pro
cessing them?

Dr. K, A. Hamied: I have not com- 
t plained. a

Shri K. K. Warior: Dr Hamited, in the 
event of these firms not importing, 
do you think that the Indian manufac
turers alone should import these 
intermediates?

*
Dr. K. A. Hamied: Let me ejgrtain 

this. The foreign firms are holding 
patent for making, say, Butanol. 
They are holding patents for making 
the three ingredients. But they are 
not making these three ingredients 
here.

Shri K. K. Warior: Are they import
ing finished good? ♦

Dr. K. A. Hamied: They import
finished raw mitsrials and press them 
into tablets here. Why' are they 
holding the patents?

Shri K. X . Warior: In the absence of 
that, what will ,the indigenous firms do?

Dr. K. A. Hamied: The knowledge 
of manufacture of intermediates is 
not available here. f

Shri K. K. Warior: First you say that 
our pharmaceutical industry has 
developed to such an extent that we 
would depend on our own know-how 
and in another 'breath you say that, 
if at all we are allowed to import 
these intermediates or the bas\c,raw 
meterials, we are not able to do the 
finished goods. How do you reconcile, 
these two statements?

Dr. K. A. Hamied: We are allowed 
to import intermediates as much as 
the foreign firms are allowed to do. 
But they have the privilege of hold
ing a patent and not utilising it. That 
is what we are objecting to.

Shri K. K. Warior: You will agree 
that, if at all we get the raw materials, 
we do not have the know-how to have 

4 the products finished?
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D*. fc. A . H i n M : I am not com

paring the Indian manufacturers. I 
am saying that the foreign manufac
turers are not utilising the patents 
which they are holding.

Shri K. K. Warior: What I want to 1 
know from you is this. As long as the 
indigenous firms do not have the 
knowhow, what is the harm in the 
foreign firms holding it back or block
ing it?

Dr. K. A. Hamied: We have the 
knowhow.

Shri K. K. Warior: I am sorry you are 
not catching my point. My point is 
this: some four processes are paten
ted by a foreign firm; th£y are using 
only one and three are- left out just 
to b lo ck ...., ,
< • • 

Dr. K. A. Hamied: My argument is 
that they are not using even one.

8hri K. K. Warior: Why can’t the indi
genous firms have their own know
how to make use of the basic mater
ials which can be imported?* •

Dr. K. A. Hamied: They are now 
gradually using it. Our scientific 
knowledge is slowly advancing; the 
laboratories are now working. Im
mediately after Independence, • we 
were passing through difficult times; 
we had the import control difficul
ties— raw materials, even for research, 
were not allowed. But now we have 
advanced so much that today we are 
in a position to overcome those diffi
culties and we are doing some work.

Shri K. K. Warior: Is it your opinion 
that, even if ’you had all the facilities 
of raw materials and the facility of 
the background of the chemical indus
try, you will not be able to develop

• in this country your own inventions 
and your own production? In other 
words, is it your opinion that, given 

.all other favourable conditions, the 
existing Act will come in the way of 
your developing? '

P*. K. A. Hamied: From my ex
perience I can say that it has come

in our way* Whether it will continue 
in future also after our scientific 
knowledge advances, I cannot say.

Shri k . K. Warior: Till now even 
though there was the provision for  
compulsory licensing, many people did 
not take advantage of that Now do you 

. think that the provisions of Clause 
95 of the present Bill— for the terms 
and conditions of compulsory licens
ing— are all right or do you think 
that any further advantage should be 
given to the licencees, apart from the 
patentees? ’

Dr. K. A. Hamied: I have already 
replied. So far as the present Bill 
is concerned, they are sufficient. If 
more facilities can be given, so much 
the better.

Shri K. K. Warior: My Question arises 
this way. When there is no agree
ment between the patentees and the 
licensing applicants as far as royalty 
and other considerations are co/i- 

^ cerned, when such disputes arise wh?n 
there is no agreement and the Con
troller comes into the picture, do you 
think that the present provisions 
contained in Clause 95 of the Bill are * 
satisfactory or any amendments are 
necessary? *

Dr. K. A. Hamied: I have already 
replied to this.

Shri Kashi Ram Gupta: You have 
given a statement that Japan started 
its Patent Act in about 1945, after 
the Second World War. Some say 

that it was after the First World War. 
So I want to know whether you have 
based your knowledge op the fact 
that you have seen the document it
self— the Patent Act— or your know
ledge is borrowed from some others.

Dr. K. A. Hamied: It is borrowed 
from the general information which 
I have, been able to receive. I can
not say from which document I have 
been saying this. Mr. Davar also has- 
said the saipe thing.

Slitf Kaih! Ram* Gupta: My point is 
this. Have you seen the Act itself?



m

f>r. ft. A. H atuM : 1 haVe not

Shri Kashi Ram Go»ta: You say
that you are exporting your own medi- 

^dines. Are they* patented medicines?

Dr. K. A. Hamied: Medicines we 
are exporting. We are also exporting 
raw materials of pharmaceuticals.

Shri Kashi Ram Gupta: Does your 
firm possess any patents? How many 
are there in your firm?

Dr. K. A. Hamied: About 4 or 5.

Shri Kashi Ram Gupta: Are they 
doing quite all right?

. Dr. K. A. Handed: 3 out of them.

Shri Kashi Ram Gupta* Are they 
being sent outside?

Dr. K. A. Hamied: We are not
debarred from sending outside. They 
are not sent outside beacuse other 
countries have tiheir own laws, import '  
control orders, etc. I am not allowed 
to import finished medicines from 
other, countries. They cannot import 
from my country. There is no bar on 
me from exporting. ‘

*
Shri Kashi Ram Gupta: You said 

that you have experience about re- 
seardh. Whey you say that it takes 
long time these days to arrive at any 
new invention, because it has become 
more competitive, thousands of com
pounds may be there and only one of 
utility may be found. This is a sort 
of gambling where a lot of money is 
put in. This is one argument. The 
other argument on the other side is 
this. They say that the period for 
which tnc* patent may be given should 
be verv low. HoW do you reconcile 
the two’

Dr. K. A. Hamied: 8 years or 10 
years

Shri Kashi Ram Gupta: 10 years 
from the date of application, it may 
take 3 or 4 or 5 years for the same.

Hr. K. A. B u M : Tbay iftay start 
the mtauttttttrt beione 1be sealing 
tftne.

Shii Kashi Ram Gttpla: tthe* can 
start it, but government cannot take 
action.

Dr. K. A. Hamied: The moment
patent application is made and final 
specifications. a!re submitted-----

Shri Kashi Ram Gupta: He won’t
do

Dr. K. A. Hamied: There are article* 
manufactured in England and Bombay 
and it is written: Patent applied for. 
You can't copy it

Shri Kashi Ram Gupta: The control
ler cannot interfere so long as it is not 
sealed. Why should one start like that 
When a law does not allow?

Dr. K. A. Hamied: Law does not 
prohibit him from starting. It doea 
not prohibit, him from starting. So 
long as process is known only to me 
and not revealed to anybody else .. . .

Shri Kashi Ram Gupta: Unless it is 
sealed he cannot go to court of law. 
That period cannot be counted that 
way. You say, it may be less than 10 
years.

Dr. K. A. Hamied: I am not able to 
know the legal point raised by the 
hon. Member. After specifl. ations are 
completed and filed by patentee in the 
patent office, after that, I believe the 
patent applicant is protected if he 
makes known to the people that he is 
manufacturing such and such a pro
duct and that the patent is pplied 
for; nobody can copy that under the 
law.

Representative of the Ministry: Ap
plicant is not sure as to what is going 
to be the ultimate patent. Some ol 
the claims may have to be amended. 
So it is only after their acceptance and* 
opnos’tion period is over that patent 
will be sealed and right accrues after 
sealing of patent. No suit an be filed 
under any rule earlier than sealing.



t|»Be patwtf*. being sg& in Enf- 
iand and Germany and they nay,: 
Phtent applied for.

tit. Chairmap: The witness, is not 
colhp^tent. These at« all legal points.

Shri Kashi R*m. GupU: Do you
igree to the period?

Dr. K . A. Hamied: I have already 
replied to that

Shri Kashi Ram Oofta: The rate of 
royalty of 4  per cent is enough you 
Mid; In these days it is a competitive 
position regarding research. Will that 
amount spent on research be able to 
be recovered by this 4 per cent of 
royalty?

Dr. K. A. Hamied: If licence is 
gfanted to several firms and you ex
clude that licence 4 per cent will be 
ample. He will get 4 per cent from
10 firms.

Shri Kashi Ram Gupta: You should 
five your opinion about the rate of 
royalty.

Mr. Chafrniaii: He has mentioned 
that. 4 per cent is enough.

Dr. K. A. Hamied: Companies de
clare dividend of 8 per cent. If patent 
holder gpts 4 per cent without trouble 
and labour, I don’t think it is bad.

Shri Kashi Ram Gupta: What are 
the difficulties for companies like you 
to have your own know-how patented 
in the present conditions?

Mr. Chairman: Know-haw is not 
patented.

Dr. a . Hamied: Some of our 
patents are well known onea Other* 
don’t know. We want to hide our 
re**arch. We apply to the patent 

We are holding a lew patents, 
We consider it as complete secrecy of 
?**** and nobody can c<ipy it. Ii any- 

copies it I will also suffer.

Sham Lai Saraf: You said that 
the annual return by way of dividend 

* T (B )L .S -1 2 . '

ai>d know-hpw is oyef 7 crores of 
rupees. What is th$ tpt#J, investinpnt 
made by foreign investors in India?

Mr* Chairman: He has given that
also.

Shri SJuua 1* 1  $*rafc Wh*£ is the 
annual return for that investment 
plus technical know-hpty?

Dr. K, A. Hamied: This is 7 crores 
on investment of 14 crores.

Shri Sham Lai Saraf: The entire
investment on the part of foreigners 
is only 14 crores.

Dr. K. A. Hamied; There are 35 
concerns.

S h #  <Sh*m Lai Saraf: At the present 
stage there i$ lack of knowledge and •
there is lack off inventive genius ancji 
t^chnplogy. What measures do you 
W fgest so that we may come up to 
the ljevel of the progressive nations of 
the world?

Dr. K. A. Qamied; This is nothing 
coming vmder patent law. There ar$ 
many methods.

Shri Sham Lai Sami: This law is 
brought from England for specific 
purpose. There are number of mem
bers speaking on different aspects of 
the Bill. Our feelings and fears are 
tfcere. We do not w t  tQ get them 
from outside for all tijnes to come. 
Yo& hfve said that this is a redprocal 
law. Today we are not yet in a stage 
of reciprocating with foreign coun
tries. You know it because you ar$ 
an expert. How do you suggest that 
we can at least reach a stage so that 
We be able to reciprocate? How 
lon^ will it take for us to reach that 
stage?

Dr. K. A. Hamied: About 20 £o 30 
years.

Shri Sham Lai Saraf: We are at
the lowest ebb so far as development 
is concerned. 'Our advancement in 
science and technology cannot be
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compared with the achievements of 
advanced countries.

Dr. K. A. Hamied: I agree that
foreign countries are today very much 
advanced in technical know-how and 
ingenuity; They have been doing that 
work for years. But this has nothing 
to do with the patent law. I can write 
a thesis on that.

Shri Sham Lai Saraf: Unless there 
is collaboration we will not go ahead. 
About abrogation of this law, you 
might be knowing that in Italy when 
this law was abrogated for a number 
of years the goods manufatcured were 
defective and of low quality. Then 
the Italian Government was forced to 
introduce a law. Today the law is 
on the anvil of the Italian Parliament.

Dr. K. A. Hamied: In Italy the real 
reason is that certain gigantic insti
tutions do not want smaller firms in 
Italy to manufacture certain chemical 
which those gigantic firms are 
manufacturing. The smaller manu
facturers started manufacturing them 
because they do not care for 
the patent  ̂ law. Now the gigan
tic American and Italian firms 
are forcing the Italian Government to 
pass a law. The law is not yet passed. 
But who are behind this move? They 
are big firms. Similarly, here also 
lawyers are flying from Switzerland 
and Germany to oppose this Bill.

Shri Sham Lai Saraf: Regarding
your own firm, how many of your 
know-how are patented under this?

Dr. K. A. Hamied: Aibout five or 
six.

Shri Sham. Lai Saraf: You said, 
that as far as foreigners who are 
working in collaboration or on their 
own are concerned, to the extent of 
manufacturing within the country, 
they may be allowed patent rights. 
Otherwise, they import and let others 
also be able to import.

Dr. K. A. Hamied: If they are hol
ding a patent for a certain product 
in our country and are selling it with
out manufacturing— I can give you so

many examples. Acromyoin is o m  
such.

Shri Sham Lai Sar*f: That means 
importing a commodity should not
come under this.

Dr, K. A. Hamied: It is so
under the existing law. Under the 
new Act it will be free. They can 
import.

Shri Sham Lai Saraf: For manu
facturing a particular drug there are 
more than one process. A  particular 
firm is employing just one process. 
With regard to the rest, it should not 
be allowed.

Shri K. A. Hamied: I quite agree.

Shri Sham Lai Saraf: With regard 
to inequality of prices ranging bet
ween what is being sold in our coun
try and foreign countries, what would 
you suggest io regulate the prices?

Dr. K. A. Hamied: I do not think
that by statutory regulations prices
can come down.

. % *
Shri Sham Lai Saraf: With regard 

to raw materials for manufacturing 
drugs, you have said that they are to 
be imported. How long shall we con
tinue to import these? Or, do you 
think that attempts have to bo made 
to use our own raw materials?

Dr. K. A, Hamied: We are unneces
sarily afraid of imports. Switzerland 
is a country to which God Almighty 
has given nothing— no steel, no coal, nor 
coaltar. Still it is the largest pro
ducer of chemicals and pharmaceuti
cals which have flooded the whole 
world. They have no raw-materials 
except cheese and butter and milk. 
How did they achieve this? Because 
they are allowed to import all types 
of things for manufacture. Govern
ment do not interfere. Their scientific 
knowledge and development is so high 
that they are now the experts. They 
are importing coaltar products from 
France, Belgium, etc. We are not 
allowing that. I am trying to tackle
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this matter with the new Finance 
Minister. Please allow us to import 
all raw materials free of duty. Let 
us then see how much export we can 
do. If I import raw materials for 
Vitamin from Germany at 65 per cent 
duty, I cannot do anything after that. 
If the Finance Ministry take a very 
rational view on imports of raw mate
rials, all these can be converted into 
finished products as Switzerland is 
doing. W e shall also then flood the 
world with our things and our science 
an<J industry also will develop. /

Shri Sham Lai Saraf: Would you 
please send a note to the Chairman 
on this question of import of raw 
materials indicating what type of raw 
materials will be helpful to us?

Dr. K. A. Hamied: We will.

Mr. Chairman: Thank you very 
much. .

(The witness then withdrew)

(Dr. Abraham Patani was called in)

Mr. Chairman: Dr. Patani, Dr.
Hamied has already taken three hours. 
Our friends are tired. Tomorrow we 
have got two foreign witnesses. We 
cannot postpone their evidence. Since 
you are coming from Bombay, we wXL 
give you some other time. Please 
excuse us. We want to give you full 
time.

Dr. Abraham Patani: Thank you, 
Sir.

(The Committee then adjourned)
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W itness Examined  

Dr. J. M. Hunck, Chief Editdr, Handelsblatt, Duesseldorft West Germartf.

Dr. J M. Hunck, Chief Editor,
Handetebllatt, Duesseldors, West 

Germany

(The witness was called in rnd he 
took his seat)

Mr. Chairman: Dr. Hunck, the evi
dence that you give will be treated 
as public and published and distri
buted to our members and also 
placed on the tyble of the* Parlia
ment. Even if you want anything to 
be treated as confidential, it will be 
.printed and distributed to our mem- 

*bers. We have received your memo
randum and it has been circulated 
to all the members. If you want to 
suppleii^nt anything, you may now 
do so. After that, the members will 
ask questions.

‘Dr. J. M. Hunck: May I supple
ment my memorandum now?

Mr. Ctutiman: Have you got suffi
cient number of copies?

Dr. J. M. Hunck; Not now; I1 can 
hand it over to you tomorrow.

Mr. Chairman: We will require 65 
copies.

Shri R. Ramanathan Chettlar:
Before Dr. Hunck begins, we would 
like to know something more about 
Dr. Hunck.

Dr. J. M. Hunck: Handelsblatt is 
an economic and financial paper and 
I have been the Chief Editor. since 
the starting of this paper; it was 
started in 1946. It is *a new stylo of 
financial paper where international 
relations in the field of commerce 
play a very important part and this 
pattern has been followed all these 
years. To a considerable extent, it
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has also promotea uar foreign trade 
whether export or import.

Shri E. Ramanathan Chettiar: We
would like to know whether any 
pharmaceutical industry or drug 
industry in Germany has got any 
interest in the economic journal.

Dr. J. M. Hunck: Yes. No financial, 
interest, i.e., capital.

Mr. Chairman: You are not con
nected with these industries. You 
are not connected with the Patent 
Law. You are not a practising agent 
or attorney for patents. Only as an 
amicus curiae?

Dr. J. M. Hunck: Yes. Some phar
maceutical industries in Germany 
came to know about my intention to 
come to India and asked me if I 
could try to do something for them.

Mr. Chairman: Have you got any
thing in writing to show that they 
have authorised . you to come and 
give evidence?

Dr. J. M. Hunck: No. They asked 
me if and when I go to India I can 
do something for them.

MA Chairman: As one interested in 
the collaboration between India and 
Germany?

Dr. J. M. Hunck: Yes, that is my 
point. . ,

Mr. Chairman: You may begin.

Dr. J. ML Hunck: Hon’ble Mr. Chair
man and Hon’ble Members of the Joint 
Select Committee, at the outset, I 
would like to thank the Committee 
for having granted me the opportu
nity of appearing before you and 
offering my views on the Patent Bill 
1965 and elucidating some of the 
matters mentioned already in my 
memorandum. India is by for the 
largest active democracy of the 
world and since independence has 
been a tower of justice and equality.

The fact that the Committee has 
agreed to invite oral evidence from 
other countries of the world with 
regard to this legislation bears ample 
testimony. For this reason, many 
nations, including West Germany, 
have maintained friendly relations 
with India.

I would like to refer to the prefdce 
which Dr. Leubke, Presicient of the 
Federal Republic of Germany wrote

• for my last book on India entitled 
India Tomorrow which generally states 
that real friendships always produce 
new friendships, and to the words of 
Dr. Leubke: ,

‘‘Just as the social duty of the # 
individual to the community of our 
people has become a fundamental 
principle of our national life, so 
our people as a whole feel they 
have a social duty to the larger 
community of the peoples. The 
world will judge our people ac

. cording to their willingness to aid 
other peoples. Indians and Ger
mans have co-operated in various 
fields; scholars from both our 
countries have worked in close 
co-operation in the spheres of arts 
and literary studies. This colla
boration is now spreading to the 
field of technology. May it pro
mote the welfare of the Indian 
nation and contribute to a flour
ishing friendship between Ger
many and India?”.

Similarly, the Federal Minister for 
Economic Cooperation, Mr. Walter 
Scheel, mentioned on the 13th of Janu
ary this year, when he held a press# 
conference in New Delhi, that the 
Federal Government would do its best 
to help India by capital aid. Besides, 
it would lay special stress on techni
cal aid which includes education and 
training. Furthermore, the G erm an 
Government will promote joint ven
tures between Indian and German 
firms in a more intensive manner. 
The Indian Investment Centre told me 
V-sterday that till September, 1966, . a
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total at 372 approvals for joint ven
tures had b^en accorded; These joint 
ventures which provide foreign capi
tal and technical aid as well, can, as 
a matter of fact, only flourish in a 
favourable investment climate and 
because your government will only 
allow new investments in those 
branches which are of the utmost im
portance to the health and economic 
developments of your people, such 
climate may be called the corner
stone of provable co-operation far 
all parties concerned.

In my opinion, international part
nership are the stepping stones to 
future economic stability. They are 
trie most dependable means of over
coming obstacles. With their aid, 
India is bound to gain in stature as an 
international partner in trade and 
industry. Due to its vast population 
and the vast untapped resources of 
mineral wealth, India is most suitable 
to become one of the most important 
economic partners in the world. If 
India were to achieve this, Jhe must 
lose no time in developing the home 
market and supplementing it by an 
export trade with various, other coun
tries of the world.

To quote the words of Shri G. L. 
Mehta, Chairman of the ICICI and 
India Investment Centre:

‘There is nothing objectionable 
per se in obtaining assistance 
from ‘ other countries whether in 
the form of government aid or 
private investment Obtained on 
fair terms and in a selective 
manner” .

Shri Ashoka Mehta, the non. Minister 
for Planning has rightly emphasised 
that self-reliance does not mean self
denial of the essential means of deve
lopment, which is foreign aid, or even
stagnation of the economy.■ \

Mr. Chairman: You are only re
peating what is already contained in 
your memorandum.

Dr. J. M. Hunck: There are two 
quotations whjth I have given.

Mr. Chairman: You have already 
said all this in your memorandum. 
If you want to supplement anything 
in* addition, you may. do so. It is not 
necessary to read the whole thing 
again.

Dr. j .  M, Hunck: 1 am only giv
ing these two quotations.

Your Committee is considering a 
new patent law which amongst other 
things gives special treatment to arti
cles of food and medicine. Your 
esteemed Health Minister, Dr. Sushila 
Nayyar, who being also a medical 
doctor is extremely competent to deal 
with all questions concerning health, 
has tried as far back as 1963 to re
model patent protection for foods and 
medicines for the main reason that 
production may rise and that consu- 
.mer prices might in consequence go 
down. The hon. Health Minister is 
making efforts to obtain cheap medi
cine? for the people. But which is 
the best method to do so?

I have been an economist during 
all my life and did practical and theo
retical work as a scholar, as a busi-‘ 
nessman, as a writer and aq the editor 
of an economic paper of international 
reputation. In my opinion, prices 
will only become lower if the produc
tivity increases and more goods are 
being offered in relation to a given 
demand. In the case of pharmaceu
ticals, this means, in the first place, 
that research and development goes 
on in the same intensive manner as 
has been done in all countries where 
new drugs have been produced and 
sold on a large scale. Th}s research 
and development is very expensive. 
Proof of this fact is the statistical late 
about new drugs produced during the 
last fifteen years in various countries. 
U.S.A. figures with not less than 353 
new drugs, little Switzerland with 44, 
West Germany with 32, United King
dom with 27, and France with 21 and 
the remaining countries including



Italy and Russia produced fewer than 
five each.

India is trying to achieve self-suffi- 
fciency in food by 1971-7?. This was 
evtfn confirmed to me yesterday by 
^dlir hon. Food Minister, Shii C. Sub- 
ramaniam, whom I had the pleasure 
of meeting yesterday. This means 
increased crop production and cattlc 
improvement, to say the least, accord
ing to Dr. P. V. Sukhatme, Director, 
Statistics Division of the F.A.O., who 
delivered the Dr. Rajendra Prasad 
Memorial Lecture in Cuttack on De
cember 31st. Dr. Sukhatme stated 
that 25 per rent of the Indian people 
suffered from hunger and malnutri
tion; in the ease of children it was 
even w<Hrse. This makes your endeav
ours to bring down prices for medi
cines and pharmaceutical products like 
vitamin tablets quite understandable. 
But one should not forget that out of 
about three thousand experiments 
In the laboratories only about one 
product becomes of practical use and 
will be a commercial success too. The 
question, therefore, arises, of course, 
whether the Government itself should 
be in charge of laboratory research 
work by means of public enterprises. 
Research and development of that kind 
includes pharmacology, toxicology 
and clinical trials in several hundred 
clinics in the country and abroad 
which usually takes four to six years. 
Very often, it happens that these trials 
prove to be unsuccessful or that after 
one or two years the disadvantage
ous effects of the product are observ
ed. In the meantime, three to four 
million rupees might have been speht. 
Perhaps there might be very few dir
ectors in the public sector research 
undertakings who would courageous
ly stop further trials after enormous 

amounts of money have already been 
spent tod that will be lost. The pri
vate entrepreneur, however, it u$ed 
to-take these risks, and he must do it 
if solely for competitive reasons. He 
is possessed by the idea that that 
another time the lost money will be 
recovered by first class laboratory re

search. The mere risk element in re
search might in  any case be claimed 
as justification for higher return*. 
Surely, in many cases, drug firm is 
like an economist; its income lies in 
its brain power, its principal ass^t. 

Yet no one has tried to express my 
own earnings as a rate of return on 
my capital (e.g. car, office, one type
writer) .
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In the drug industry, the existence 
of patents does not restrict competi
tion. In fact, patents are essential to 
competitive endeavours Drt^gs have 
a very inelastic demand. If a patient 
can in any way manage it, he will 
consume the drugs of his doctor's 
choice. Price competition is therefore 
Very unlikely to be effective. Rather 
it is Substitute competition which 
typifies the drug industry, namely, 
rapid obsolescence of products, one 
drug being quickly replaced by a bet
ter one. Each company strives to dis
cover new products and to improve its 
old ones. In other words, the objec
tive must be determined from the 
point of view of whether it helps to 
promote (a) research for developing 
and discovering new drugs and pro
cesses by granting rewards for creati
vity and for the risks which have 
been undertaken in such research, 
(b) the cross fertilisation of ideas by 
encouraging publication of inventions 
rather than their suppression as a 
trade secret, (c) by creating a classi
fied source of information concerning 
existing technology 90 as to aid in 
the conduct of research and prevent 
dopllicattion of efforts, (d) by such 
cross fertilisation of know-how to 
improve and develop own know-how 
and thereby to become a major part
ner in international economy.

Less developed countries very often 
complain that young scientists prefer 
to stay abroad where they might earn 
more them at home. This situation is 
not unique to India. I can tell you 
that in 1962f not less than 356 and in 
1963, in total 428 German, scientists 
and technicians emigrated to the
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United States. It is estimated that 
between 2 and 3 thousand German 
scientists and engineers are working 
in the U.S. The German Govemmeht 
is trying hard to get them back. So 
Scientific institutions are being erect
ed on a broader scale. Their salaries 
will be enhanced. All over the world, 
skilled people are moving to the more 
developed countries. W e have a lot 
of young scientists from African coun
tries, from the Near East and also 
some firom India who do excellent 
work. The British figures since the 
Immigration Act, analysed by the 
Ministry of Labour, show that from 
June, 1963 to June, 1964, some 32,000 
employment vouchers were issued to 
commonwealth immigrants and over 
90 per /cent of these went to India and 
Pakistan. Development, as a matter 
of fact, is not simply a matter of pro
ducing skills; it is a matter of pro
ducing opportunities to use these 
skills. This includes laboratories, 
good salaries and similar incentives. 
First class laboratories or joint ven
tures or even foreign firms in India 
might offer a chance for young Indian 
scientists to be trained withm the 
country and under conditions which 
he will meet when doing work within 
his own enterprise or with an Indian 
firm later on. This can only he 
achieved if there is a reasonable op
portunity to recoup the capital invest
ed and a reward for the risks under
taken in the shape of patent protec
tion.

Your country, where 80 per cent of 
the national income comes from the 
private sector, has spent in 1961-62 
on scientific research an insignificant 
amount of Rs. 46.9 crores which is 
Rs. 1.07 per capita and 0.32 per cent

the national-income, while the total 
investment up to the end of the Third 
Plan is estimated at the huge sum of 
Rs. 30,000 crores, most of the invest
ments being based on imported tech
nical know-how. The Federal Repub
lic of Germany with a population 
only l/8th  of the Indian population 
has spent in 1962 a total sum of 
Rs. 5}7 crores. Nevertheless, the so- 
called technical balance of payments

(ithjch comparts the imports with 
exports of royalties) is highly, unfav
ourable as far ms the Federal Repub
lic is concerned. In 1962, 50 million 
dollars were earned by German royal
ties whereas German firms paid not 
less than 135 million dollars for royal
ties abroad. This results in a nega
tive balance of payments of 85 million 
dollars. Another statistical data
might interest you. 75 per cent of 
private research and development in 
western countries is in the fields of 
aviation, construction of electrical
machinery and appliances and the last,
but not the least, chemical industry 
including pharmaceuticals.

It was the German chemical indus
try which invested most abroad dur
ing the last few years. In many 
Latin American Republics, the big 
dye-stuff companies and Schering
have established factories to produce 
besides the dye-stuffs, artificial fibres, 
fungicides, pasticides, pharmaceutical 
products etc. FARBWERKB HOECHST 
to give you one example, have invested 
aibroad a total sum of more than Rs. 
30 crores of which 44 per cent was in
vested in less developed countries.

More than half of German private 
investments, abroad were made by 24 
big firms out of which 9 hold a lead
ing position. This means that private 
investment is generally being made 
by relatively ai few big enterprises. 
This is quite understandable because 
it must be remembered that especial
ly the chemical and pharmaceutical 
firms need a lot of money to invest to 
the advantage of the country where 
they are carrying on their work.

Now let us look at some leading 
pharmaceutical firms and their busi
ness in India. First there is HOECHST 
which participates in a joint venture 
with a majority Indian capital parti
cipation. HOECHST also plans to 
establish in collaboration with Indian 
partners a research laboratory near 
Bombay where Indian scientist will 
be usefully engaged. A  few young 
Indian scientists are at the present 
moment being trained in ' Germany 
and they will, on return to < India, 
occupy leading positions in this re-
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built a huge research centre in Bom
bay where Indian scientists are busy. 
Next comes Bayer with a joint ven
ture and a German part of 50 per cent. 
Bayer India has almost completed a 
factory near Bombay at a cost of 
Rs. 6 crores which will commence pro
duction in the beginning of autumn 
this year. Bayer will develop in this 
new factory three products which are 
vital or India’s development. First 
coutchouc (rubber) auxiliaries, second 
pesticides, insecticides and fungicides, 
third pharmaceutical products against 
tropical diseases, besides resochine 
which fights malaria. In all these 
cases, it must be found out whether 
the Indian climate needs a different 
composition of the product, necessary 
to make it possible to store these pro
ducts for a .certain period without 
danger of deterioration. Irf other 
words, every foreign enterprise which 
does work within India must start a 
certain scientific work to find out 
whether Indian conditions are appro
priate to either store their products 
or make the best use of it. Further
more, these firms are experiencing 
with indigenous plants and active in
gredients. Foreign knowledge is be
ing matched, to the advantage of all 
parties concerned, with Indian know
ledge. And everything should be 
done to protect such a development in 
the way of a fair patent law.

Boehringer Knoll works with a 
German partnership of 48 Der cent., 
Sarabhai-Morck with 33 per cent, and 
German Remedies with 49 per cent. 
On account of the uncertainties of 
the Patents Bill, many German firms 
will hesitate to Invest more in Indian 
laboratories. This, of course, would 
change at once if and when a patents 
law will be modled on a basis which 
is not confiscatory in character and 
on the basis of international terms to 
protect private property, whether 
material or intellectual.

In view of the most unfavourable 
foreign trade balance, India 5s highly 
interested in more exports. If the 
Patents Bill becomes law in the pre
sent form, exports will hardly be pos
sible because expenses and risks are

relatively high and could not be cov
ered by the extremely small margin 
of profits which have been mentioned 
so often. Foreign partners are quite 
prepared to agree to exports being 
undertaken under conditions of a fair 
Patents Bill. They will do so the 
more since prices calculated in West
ern Germany, for instance (which 
may be’ considered to be a hard cur
rency area) will naturally be higher

* than in countries with soft currencies. 
This export business will, therefore,, 
be an asset which could hardly be 
over-estimated in joint ventures pro
ducing pharmaceuticals.

Foreign investments in Germany 
. might give you another illuminating 
example of what concentrated inter
national! oobopetration me-ana. Bet
ween September 1961 and June 1965, 
the amount was Rs. 777 crores, half 
of which came from neighbouring 
countries and the rest from the U.S.A. 
As far as German investments abroad 
are concerned, they come in the pri
vate sector up to 1964 to only Rs. B.04 
crores. West Germany is, therefore, 
in consequence of the enormous losses 
due to the last war, walking to a cer
tain degree on foreign crutches. In
ternational partnership was an effici
ent help in the recovery of the West 
German industry. Capital has been 
made freely transferable by the then 
Minister of Economics, Prof. Erhard. 
West Germany was able to gain its 
feet and surge ahead. Now it is, as 
you might know, the second largest 
trading partner in the world. The 
principle of its system is not only to 
assist the economically week but to 
give full cope to initiative and free 
enterprise.

I shall now give you another ex
ample which refers to an Asian coun- 

, tiy, Japan^ after the second world 
war, has made rapid progress in tech
nology and industry and accomplish
ed considerable technical innovation.
As the Japan Patent Association has 
explained in its memorandum whiah 
was handed over to the esteemed 
Select Committee, this is all due in 
an important degree to the introduc
tion of foreign patents, foreign know
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how and foreign capital nto Japan 
under the protection of Japanese 
Patent® Laws which are in lines simi
lar to the laws in other industrialised 
countries of the Western orbit. The 
technical balance of trade including 
patent royalties and payment for 
know-how amounted in 1964 to foreign 
expenditure of 146.4 million dollars 
while Japan received in the same year, 
for patent royalties -ind know-how 
from abroad only seven million dol
lars. This again means, as in the 
German case, a negative balance of a 
sum total of 139.4 million dollars. 
Our Japanese friends reiterate this 
fact by saying that it is in this way 
that they have made technical pro
gress in industries and have gained 
much larger sums in foreign currency 
by the exportation of ttye products

* thus made in Japan. It is exactly 
such a point of view which should be 
included in the basic objectives of 
your Patents Law and play a very im
portant role. It is mentioned further
more in the Japanese memorandum 
and I quote: “It is nations such « as 
Japan and West Germany which held 
a complete Patents System and that 
have made progress in industry since 
the Second World War” And I may 
add in a phenomenal way.

* .

If you consider the Indian Patents 
 ̂ Bill under these aspects, one might 

say that it has restricted essential and 
substantial rights. The consequence 
mentioned in the Japanese memoran
dum is formulated as follows:

“If any form of property were 
to be used or acquired by gov
ernment without payment of rea
sonable compensation and with
out due process of law, such use 
or acquisition would offend the 
fundamental rights which we have 
always jealously safeguarded in 
a democratic country and India is 
considered' as a model case of de
mocracy."

The effect of this Bill, if enacted, Is 
tantamount to taking of property

( under power of Government without 
process of law, without provision 

*°r an appeal to a judicial tribunal

and'without just compensation. To* 
give some data about the recent eco
nomic development of Japan, exports 
have risen in 1965 by 26 oer cent after 
23 per cent in 1964. The balance of 
payment came out with additional, 
rupees 96 crores. The Germ j a balance 
of payment by the way in comparison 
in 1965 ended, for the first time since 
14 years due to enormous imports 
caused by high prices, with a deficit

* which .can be appriased at about 
rupees 780 crores. And may I add 
to finish up the Japanese case that 
the special adviser to the Minister of 
Foreign Affairs, Mr. Ohkila, mention
ed some days ago in New Delhi that 
though the economic planning agency 
of the government had produced seve
ral plans since the end of World War
II, the Japanese economy wnc pre
dominantly a private enterprise and 
the per capita income in 1984 stood 
at 2900 rupees, by far the highest in 
Asia.

' Reference is often being made to 
Italy and its patent laws. Everybody 
knows that the Patent Laws in exis
tence have been reformed under the 
domination of • Mussolini in 1939. 
There is practically no patent protec
tion for pharmaceuticals in Italy, 
with the consequence that small and 
obscure firms are flooding the mar
ket, but nevertheless, international 
products are being preferred. HOE- 
CHTS, for instance, is in the market 
with 76 per cent of diabetes tablets 
consumed whereas 37 Italian firms 
deliver only 24 per cent. The same 
is the case with products of other 
films who are research oriented. 
The chemical industry of Italy, as 
you might know, however, enjoys 
patent production and has developed 
a high international standard, if you 
take f.i. Montecatini and Edison.

Now the Italian pharmaceutical in
dustry wants international exchange 
of technical progress and the Italian 
government has drafted a bill accord

. / ing to which patent protection shall 
be granted for processes to manufac
ture drugs and medicines. The draft
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'bill is before the Judicial committee 
of the Italian Senate.

On the other hand, the European 
Economic Community has prepared a 
European patents law which is in 
conformity with an agreement of the 
European council to harmonise the 

: sale of all kinds of drugs. This of 
course will influence action in xtaly 
as well as in Great Britain. May I 
add that the Council of Europe em
braces European countries belong
ing to the European economic com
munity as well as to the European 
free trade area and consequently all 
the States of western part of Europe. 
A convention on the unification of 13 
points of substantive law on patents 
for inventions has been concluded in 
November, 1963. According to this 
convention of the Council of Europe 
protection will be granted to the 
substance itself produced by chemi
cal processes in so far as the substance 
does not relate to food stuff, luxury 
articles, provisions including sweets, 
tea, coffee, beverages and tobacco 
products. Italy, as • q member of the 
Council of Europe, is obliged after a 
limited period to grant patent protec
tion for such substances produced by 
chemical processes. As you might 
perhaps know, the Soviet Union has 
already adhered to the international 
convention for the protection of in
dustrial property known as the Paris 
convention. Further, in the middle of 
1965, the Soviet Union has introduc
ed a trade mark law. At a conference 
held at Munich recently between the 
representatives of Eastern and Wes
tern Europe including the Soviet 
Union, the above-mentioned informa
tion was again disclosed. This indi
cates reinforced preparedness for 
international exchange between east 
and west European countries includ
ing the Soviet Union of technical in
formation and the use of patents upon 
pavment of reasonable terms. Since 
the adherence of Soviet Union to Ihe 
Paris convention, not a single case 
has been known according to which 
the Soviet Union has violated the 
patent riehK As far as the new 
Indian pafont law is concerned, judi

cial appeal seeing comparatively to 
be absolutely necessary.

Regarding the term of validity ot 
a patent the exceptional case of .ton 
years only for drugs and foods seems 
to be discriminatory. It is a basic 
experience that discrimination tends 
to breed new discrimination. It is 
suggested that the term should -be 
ten years at least as of the date of 
sealing of the patent instead of the 
date of filing the complete specifica
tion.

Sections 5 and 47 provide that for "  
food, medicine or drug patent protec
tion shall be only for processes and 
to the products produced by such 
processes. But no provision is made 
concerning the burden of proof. This 
should lie in any case with the in
fringer. And if a licence Is jgranted 
under a patent or another, person is 
authorised to work the invention for 
reasons of vital importance, the licen- 
cee should start immediately to 
produce and not be allowed to import 
only. In any case the licencee should 
pay reasonable royalty. If a coun
try changes its patent lpw it is to my 
mind a bad thing in so far as it off
ends the international code of fair 
behaviour arid science and develop
ment in the whole world in a detri
mental way. India, however, has a  ̂
special place; it is a guiding light
house to many countries, especially 
those which are less developed. For 
this reason, pharmaceutical firms all 
over the world are so much interested 
ir. the way the Indian government 
proceeds with the patents Bill. There 
is always a wav to find a solution 
.which gives comfort to both parties.

If for instance prices seem to be 
extremely high, why not follow the 
French example: after a period
three years from the date of commer
cial exploitation, the patentee has to 
appear before an official committee 
which controls the. whole cost struc
ture and then has to come to terms 
regarding a fair and decent price. 
This of course can only.^e done on ''



condition that the representative of 
the* government is not just interested 
to* tdte oyer i>ut to have the firm cal
culate a fair' price. Needless to say 
that, for instance, big institutions like 
Securo Social in Latin America get a 
substantial discount. Tfee Indian 
government has always been flexible 
if necessity arises. I mig^t refer to 
the substantial tax reductions which 
will be granted for the' erection of 
the new fertiliser factories.

►
The late Mr. Lai Bahadur Shastri 

wanted a purely pragmatic approach 
to problems. The Shastri legacy in 
the economic and scientific field is 
determined pur'suit towards self-reli- t 
ance in a most pragmatic manner 
which gives the best advantage possi
ble to the Indian people without hurt
ing the foreign investor sincerely. 
Solid business with a social touch is 
what you w ed  in the new patent 
law. This is in conformity with the 
words of our President Lubuke which 
I* quoted at the beginning of the 
memorandum? It reminds me of what 
the foreign minister of Kenya, Josef 
Murumbi, told me once: “As far as
international co-operation is concern
ed, we do not want charity because 
charity only comes once/ Therefore, 
we want solid and fair business 
which helps both the parties ”

Thank you once ag(ain for having 
given me an opportunity to place my 
views before you and, Jai Hind.

Shrimati Sharda Mukerjee: Mr. '
Hunck,, your memorandum which was 
circulated to us and also your expla
nation have been of considerable help 
to us. W e would like to ask one or 
two questions. Would you like to 
t«H us, in regard to the modern re- 
8e*rch which is being conducted ih 
Germany in relation to drug*, h6w 
touch of international co-operation 

have in nioderti drug rfeseafth, 
for instance? i Mean tfod e la b o r a 
tion between your dountfy aftd ano
ther foreign country, fbr ifcstanc*,
** foreign coufltri#*.

Djr> J. Wf. Hantk: X can only answer - 
in general terms. I gave you the 
instance that we have much more 
ro y a lty  from abroad I should ap
praise it at about 30 to 4a per cent, 
and a few of the drugs we are pro- 
duping in Germany are being pro- 
du£$d on the basis of royalties and 
patents ‘ from abroad.

Shtimati Sharda Mukerjee: I am?
afraid I did i>ot put my question so 
directly; what I mean to ask is, in 
the research, laboratories themselves 
is there any work being conducted in 
collaboration between Qermany and 
foreign countries.

Dr. J. M. Hunck: No, probably not.

Sb̂ inoMiU Sfcarda Mukerjee: W hen'
you say that international cooperation 
between India and Germany would 
be attested by this measure, do I take 
it that you only refer to the invest
ment aspeqt or you refer also to the 
research aspect?

Dr. J. M Hunck? I should think 
bbth, because tteseardi also means 
investment: $£nd!mg eitpcWs to India 
and invest an amount of money and 
uge technological work and fttid out 
the methods Which may suit the 
climatic conditions of India, and find 
out indigenous plants and those 
thiiigs. That means investment, o r  
course.

Sfcripati Skarda Mukerjee: As you* 
are aware, this Bill is an amending 
Bill, coming after many years since 
the existing Act was brought into- 
effect and which is now in force; the 
present Act is almost 50 years old.
I think it has been the experience in 
this country that there has been very 
little collaboration in research in> 
regard to drugs and other things. We 
feel that while European countries 
are anxious to invest capital here, 
they are not equally anxious to part 
with their knowledge.

Dr. J. ML ttitaick: They have started 
the collaboration on a laboratory 
rfcale. The drat step was, as you
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co-operation with firms in Asia. This 
.started only in 1957-56, that is to say, 
only six to eight years back, and 
within these eight years, the first step 
was to export to India; the second 
step was to establish its own ven
tures; for many years, the first diffi
culty was one of exchange; there was 
not enough foreign exchange to trans
fer our profits back to Germany, and 
for this very reason the German firms 
told me in the last few years that 
they even prefer to invest this money 
in India; probably Hoescht does it and 
Bayer does it, and similar other firms 
will do so. Since they were told that . 
this co-operation is of advantage to 
both parties, they might call new 
items of research which can be trans
ferred to Germany; it is in fact, not 
foreign exchange, but it is only intel
lectual money which can be exchang
ed with Germany and can be used in 
•Germany for any other country where 
the climate and other conditions may 
be similar. The Germans have pick

led up this idea of erecting more labo
ratories in your country, especially—  
India— which has a huge market. I 
can give you more items.

Shrimati Sharda Mukerjee: As
you have rightly said, India has a 
huge .market, but India wishes to 
develop markets outside India, and it 
is to safeguard that that this Bill has 
been presented to Parliament.

Dr. J. M. Hunck: I think I have
mentioned in my little memorandum 
that exporting is another thing; there 
might be other conditions and coun
tries where exports are possible, 
especially your neighbouring markets 
in Asia, and these joint ventures are 
quite willing to do so. I see that 
there is quite a lot of such joint ven
tures of two or three firms here in 
Delhi, who do export business. Why 
should it not be done in pharmaceu
tical interests, which are specially 
prepared for this part of the world 
and this part of Asia?

Shri Bibudhendra Misbra: Would 
you please tell us the exact provi
sion in the Bill to which you object?

Dr. J. M. Htack: I mentioned in ^ 
my speech that I consider patents aa 
a method to restrict production or a 
certain amount of development for a 
given period to one firm. That is one 
objection.

Shri Bibudhendra Miflhra: I hope 
you are acquainted with the provi
sions of your German patent law.

Dr. J. M. Hunck: I have generally 
presented my ideas. To a certain 
degree, I am aware of those laws. 
Basically, I am. ”

Shri Bibudhendra Mishra: In Ger
many also, articles of food and medi
cines— the products are not patent
able, but only the process is patent
able.

Dr. J. M. Hunck: Patents apply to 
both.

Shri Bibudhendra Mishra: I find
from the United Nations publication 
that both in Germany and Japan, only 
the processes are patented, and if the 
patent is not worked inilde the coun
try, they can be revoked.

Dr. J. M. Hunck: But you have to 
pay compensation and you can apply 
to the court about it. It is quke 
natural.

Shri Bibudhendra Mishra: But there 
is a provision that if it is not work
ed inside the country, it can be re
voked. Also, in the public interest, 
there is a provision that there can be 

 ̂ compulsory licence.

Dr. J. M. Hunck: Yes; it must be, 
if it is a question of emergency.

Mr. Chairman: That is what this
law is doing. What is your abjection; 
those provisions are being sought to 
be enacted here; so, what is your 
objection?

Dr. J. M. Hunck: The objection is, 
it is not clearly explained which are 
those public undertakings and cases; 
secondly, by licensing, it does not 
enable us to go to court against it.
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In Germany, there is a special court 
in Munich which deals with patents 
and with violations of patents.

Shri Bibudhendra Mishra: This
book, published by the United Nations, 
The Role of Patents in the transfer 
of technology to developing countries, 
also refers to  Germany, and the reply 
given by the Government of Germany 
says: “Free use of invention by order 
of Government in the interests of the 
public” .

Dr. J. M. Hunck: Only with com
pensation.

Shri R. Ramanathan Chettiar: The
compensation may be illusory.

Dr. J. M. Hunck: It must be a fair 
compensation.

Shri S. fa. Mishra: What counter
vailing actions have* you adopted in 
your country to contain the evil 
effects of monopoly arising out of 
patents?

Dr. J. M. Hunck: We do not con
sider that as an evil effect of mono
poly. I have told you about the prices 
and about obsolescence.

Shri S. N. Mishra: If the prices do 
not happen to be . at the international 
level, what action do you take?

Dr. J. M. Hunck: We do not take 
any action. We leave it to the free 
competition between the producers. 
Whether the price is high or not, the 
physician who recommends a drug 
and the patient who takes it prefer a 
drug prepared by a first class firm in 
which they have got confidence.

Shri S. N. Mishra: What is the
amount of foreign investment that 
has taken place in drugs in Germany?

Dr. J. M. Hunck: I cannot give the 
answer at the moment.

Shri S. N. Mishra: You mentioned 
the figure of 777 crores so far as 
foreign investment is concerned. Pro

bably that comprises both on govern
ment account and private account?

Dr. J. M. Hunok: Only private
account.

Shri S. N. Mishra: Since you are 
dealing in the field of drugs, was it 
not reasonable for us to expect you 
to give some figure about foreign 
investment in the field of drugs?

" Dr. J. Mi Hunck: I can give it to 
you later; not at the moment.

Shri S. N. Mishra: What is the
ratio of foreign patents to the indige
nous inventions in Germany?

Shri Petsr Alvares: In the subject- 
title of your memorandum ybu have 
said “Development of Indian Phar
maceutical Industry to serve the 
public— Memorandum pleading for 
competitive prices by fair competi
tion” . I do not know if you are aware 
that the prices of foreign patented 
pharmaceutical products, in India are 
two to three times the cost in Eur
opean countries. The other factor is 
most foreign pharmaceutical com
panies have secured a monopoly by 
patenting all processes in this country 
and thereby preventing the broad-  
based growth of the pharmaceutical 
industry. In v iew ;of this, how do 
you justify your own thesis that if 
the field is kept open for foreign 

i enterprise and participation, the pre
sent system as it is will serve the 
Indian public? The prices are mani
pulated and the industry is not allow
ed to grow because of monopolistic 
tendencies.

Dr. J. M. Hunck: O f course, prices 
of many other things are also higher 
in India. An Italian Fiat car costs 
double the price here as in Italy. You 
might know the reasons why it is so. 
Of course, there might be other 
reasons— the price structure, cost of 
production, market situation, etc.

Shri Peter Alvares: That is not
very correct, because these patents, 
are not worked in India. They are
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imported. If they were worked in 
India* Loan understand the argument 
that cost of production in India is 
higher.

Dr. J. M. Hunck: I have seen statis
tics where prices of drugs in India 
are not high.

Shri P. & Naskar: It is an acknow
ledged fact that the price of a, parti
cular brand of patented medicine in 
India is higher than thk sp-caUed 
international price prevailing in other 
countries. To pinpoint his question, 
can you* tell me in̂  the last 16 years 
how many patent* have been taken 
by the German firms in India and 
how many of such patents are work
ed in India?

Dr. J*. M. Hunck: Unfortunately 1 
kave no figures about it. I will try 
to get it  .

Shri Peter Alvares: In the last para 
of page 3 you say,

“The new Bill will not encour
age in particular the foreign 
patent holders «to work the 
patents in India.”

This is what the Bill wants to do, i.e., 
to try to compel foreign patent hol
ders to work them in India. At pre
sent there is no such compulsion. 
That is why we have the situation 
where all patents are registered here, 
but the products for sale are imported 
from outside. The present Bill will 
try to do away with that. I do not 
understand how you say the Bill will 
not encourage the physical working 
of patents in India.

Dr. J. M. Hunck: As far as I know, 
the German firms do not see that 
there is enough security or the risks 
Eh ay be too high to start laboratories 
here.

Shri Peter Alvares: At the moment 
there is no compulsion to start a 
laboratory to work any patent in 
India. This Bill will try to do some
thing like that in a half-hearted man
ner. But you do not want that pro

vision and you want the existing 
provision to , continue, whereby K will 
not be reqpired that a patent is com
pulsorily worked in this country. So, 
this statement is not correct from the 
point of” view of what the Bill seek* 
to do.

Dr. J. M. Hunck: I see it. in. a diffe
rent way. At present thane is no 
opportunity for a foreign, patent 
holder to work on it in> this country.

Mr. Chairman: Why is there no
opportunity? If he takes a patent 
here and does not work it here, what 
is the government to do? *

Dr. J. M. Hunck: Government can 
stipulate that he has to work it here. 
As I have said in my memorandum, 
you can always find a way which 
satisfies both parties.

Mr. Chairman: The very object, of 
having patents is in the interests ot 
the country.

Dr. J. M. Hunck: Yes.

Mr. Chairman: Supposing a patentee 
does not work that process and pro
duce the product in India?

Dr. J. M. Hunck: After some years 
he should produce it here.

Mr. Chairman: That is what he
Bill tries to do.

Dr. J. M. Hunek: But you must
give decent conditions and fair prices 
on which he can work.

Shri Peter Alvares: India has a 
low cost structure and America has 
a higher cost structure. The prices 
here are four times the prices in 
America and in real tetsns the price 
of a particular medicine will 'be ten 
times more in India than what it is 
in America.

Dr. J. M. Hunck: There is no com
petition from other international 
firm*. '
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agree that th£ standard of the two 
, tirugv are the same? .

Dr. K. M. Parilrih: Absolutely same. 
You can send to any chemical or clini
cal laboratory for test. It will come 
to same standards. Basic material is 
purchased from the same source.

BIT. Chairman: You said that nothing 
new has developed in this country. 
Some witnesses have said that the 
foreign collaborators have helped us 
with these modem medicines and 
patented drugs and if these restric
tions were to be placed that much of 
know-how may not be forthcoming 
to the Indian manufacturers.

Dr. K. M. Parikh: They are helped 
fn the sense that we pay exorbitant 
price, much higher price than the 
price prevailing in their own home 
country.

Mr. Chairman: It is our mistake.

Dr. K. M. Parikh: Our law and our 
regulations are such that they get 
all this benefit.

Mr. Chairman: If we do not pay, 
they won’t make such profits. This is 
a matter for negotiation.

Dr. K. M. Parikh: That is because 
they are the monopolist under our 
existing patent law. When the Doctor 
writes a particular preparation, the 
patent goes to the chemist and gets it 
without enquiring the price.

Mr. Chairman: Do you agree by 
and large with the provisions of the 
Bill that is now being proposed?

Dr. K. M. Parikh: I fully agree 
with it exefept a few modifications 
about the term of patents.

Shri R. Ramanathan Chettiar: The
pharmaceutical industry has been in 
existence for over 20 years now.

you topade any attempt to have
* Research Institute just like the 
2 *tile  Research Institute in a eol- 
^ i v e  way?

8 ° 7 ( B ) L S - i o

Dr. K. M. Parikh: I feel that in this
industry there is no chance for col
lective research.

Shrf R. Ramanathan Chettiar: I
want to ask you whether you have 
explored the possibilities of putting 
a small percentage towards develop
ment of research, which would go to 
make a fund and you may create a 
Research Institute for the benefit of 
the whole industry, not only to indivi
dual users.

Dr. K. M. Parikh: If, a new subs
tance is found out in a collective 
laboratory, who will be the owner of 
it to exploit it commercially?

Shri R. Ramanathan Chettiar: In
1962-63, according to a survey conduc
ted by the Reserve Bank of India, out 
of 1# crores invested by foreign in
terests in this country, they have 
taken away Rs. 7 crores— Rs. 2 crores 
as dividend remittances and Rs. 5 
crores as royalties. The facts are 
there. If you want to crub the 
growth of indigenous industry and 
also want to- crub the growth of 
foreign interests, this is one of the 
methods. Why don't you explore the 
possibility?

Dr. K. M. Parikh: We will do that.

Shri D. P. Karmarkar: You have 
stated that the term of patent should 

. be seven years instead of 10 years 
from the date of patent with regards 
to Pood, Medicines, etc. You feel 
that seven years is enough a period 
for recouping the expenses and parti
cularly that is so in these days of 
fast development. I n 1 the case of 
existing patents, in the proposed Bill 
provision is there giving retrospec
tive effect as soon as the Act comes 
into force. In the case of new 
patents, so far as medicines and phar
maceuticals are concerned, if the 
person is in a position to develop a 
patent for .which he is given a licence 
and to manufacture it, why should 
you worry aboiut this period of 7 
years?
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Dr. K. M, Parikh: I am suggesting

this period of 7 years even in the case 
of existing patents in order to stop 
the high prices and exploitation of a 
particular firm.

Shri D. P. Karmarkar: If the price 
is otherwise regulated?

Dr. K. M. Parikh: Then ten year 
period is all right. .

Mr. Chairman: There is another 
point. Certain patents have already 
been taken; they have got the right 
now. By taking recourse to this, if

you revoke that, people #111 go to the 
Supreme Court.

Dr. K. M. Parikh: I feel that the 
Government hbs all * the rights W 
change the number of year* in tiie 
national interest. The existing peo
ple have had all the benefit for all 
these years now.

Mr. Chairman: Thank you, Mr. 
Parikh:

(The witness then withdrew)

(The Committee then adjourned)•
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The Chemical Industrial and Phar
maceutical Laboratories Ltd. Bombay

Spokesman:
Dr. K. A. Qamied.

iThe witness was called in and he 
took his seat)

Mr. Chairman: Dr. K. A. Hamied,
whatever evidence you give before 
this Committee will be printed ond 
published. It will be laid on the 
Table of the House and distributed to 
members. Even if you want any 
particular portion of your evidence to 
be treated as confidential, it is liable 
to be given to our members.

We have received your memoran
dum and it has been circulated to all 
the members. If you wAit to add 
anything you may do so now.

Dr. K. A. Hamied: Sir, I am appear* 
Ing here in my individual capacity.

Mr. Chairman: You are not repre
senting Cipla? '

Dr, K. A. Hamied: J am the Chair
man of Cipla. I may say a few words 
about myself because that will reflect 
upon my evidence. Although it may

be against me, I may say that I am 
holding so, many patents, but I believe 
that the interests of my country are 
before everything else. I have been 
associated with Mahatma Gandhi. 1 
have lived with Gandhi in Sabarmati. 
I am hundred per cent a member of 
the Conorresq Party. I was a mem
ber of the Bombay Legislative Coun
cil for 25 years. I am now Chair
man of the Pharmaceutical Drug Re
search Committee of the Government 
of India. I have been a member of 
the Indian Chemical Association and 
its President continuously for four 
years. My connection with the phar
maceutical and chemical industry is 
for the last 35 years and have done 
somethin'?— T am not bragging—for 
the unlift of the chemical and phar
maceutical industry of my country to 
itg present level, to whqt it is today, 

In the last 35 years. Therefore, what 
I sav before vou todav should be 
judged from that point of view.

Coming'to,the patent law, the ftrat 
patent was granted in England fn 
1449 for some glass manufactured W  
some English inventor. There wft*
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no legislation for patents, in England 
at that time. The first legislation 
came in 1624 or something like that. 
Then the patent was granted only as 
a protection for the process of manu
facture of certain items. What hap- 
penttedwas, after some time Germany 
and other countries manufactured 
the same substance and exported it 
to England at a cheaper rate. There
fore, the U.K. Government brought 
in an order that nobody can import 
or sell a product by the process which 
has been patented in England. There
fore, this process of product and 
patent started in England first. 
Afterwards the need arose when 
Germany, Francet America and other 
countries which were scientifically 
developed tried to protect each other 
against the inventions of one country 
to be exploited by the other countries. 
They met and thought about it first 
at the International Patent Club 
where it was agreed that the patents 
of Germany should be protected in 
England, England should protect the 
inventions of France and so on. So 
it became a reciprocal law in which 
no country had the advantage over 
the other country— Germanv took 

‘ hundred patents in England, England 
had hundred patents in Germany, 
France protected American inven
tions, America protected the inven
tions by France and so on. In this 
way the whole thing started.

In India, the patent system was 
started in 1911 during the British 
rule. We have no patents to protect. 
In the Ayyangar Report there is a 
mention that 1300 patents of foreign 
companies exist today in drugs and 
pharmaceuticals, but the report has 
not mentioned a word about patents 
of India in America, Germany or else
where. Therefore, so far as India is 

. concerned this patent law is a one
sided traffic, it is only exploitation of 
our country by,these patents held by 
foreigners. We have no patent any
where. the reason being that we art 
ftot so scientifically advanced, we are 

j n°t so scientifically developed that we 
c*n make invention* and discoveries 4

and take patents in the highly deve
loped countries. I hope a day will 
come when we shall take patents.

An example of this was Japan. 
Japan had n°  patent law till 1945. It 
is surprising that the Japanese dele
gation which came here yesterday or 
the day before and saw the Finance 

.Minister and others was opposing this 
Bill. Japan is the first country which 
developed on account of the absence 
of patent law. In Japan they copied 
everything. They became so b ig , at 
the time of the Second World War 
that they played hell with America 
and England. Their submarines, 
cruisers, guns where exactly like 
others. Japan brought in the patent 
law for two reasons. One is, Japan 
was at that time— in 1945—under the 
control of America and it was Ame
rican pressure that made Japan to 
bring in the patent law. Secondly, 
Japan's own inventions became so 
great— transistors, cameras, television 
apparatus and others— that Japan was 
herself interested in protecting her 
inventions in other countries. There
fore, Japan brought the patent law 
in Japan.

Today the position is that the 
foreign companies or scientists who 
take patents in our country are not 
even utilising those patents. I have 
submitted here a list of firms. There 
are about 2000 patents held in India 
by foreign companies and foreign 
persons. How. many are they exploi
ting? They are just holding the 
patents. They are not utilising them* 
I have made an estimate that not 
more than 10 or 15 at the most— I 
have not got the exact figure— are 
exploited in India. The rest are not 
exploited in India. They are simply 
holding it. I will give you an 
example. A  substance was being 
sold in India by a firm at the rate of 
Rs. 8 for 20 tablets. They are holding 
a patent for that substance but they 
are not manufacturing it. They are 
importing it. I also imported th:*t 
substance. My cost of 40 tablet* 
came to,Rs. 2. The moment I put 
them in the market they filed a suit
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against me in the High Court saying 
t £ t  I cannot sell them because they 
were holding the patent for ^ P °  ;  
sale and distribution. I lost the case 
I c L  understand it if they are manu- 
lacluring it. B ut they .r e  not m m »- 
facturing it. T h e , M .  m f o r t t a j  rt. 
but I cannot import because th y 
are holding the patent law should 
say that if a patent-holder is not . 
making the product for which ̂ he
holds a patent but imports it and 
sells it in India, then anyobdy can 
import and sell it. Thempment 
he starts manufacturing, I Cannot 
manufacture it, but if he is importing,
I can also import it. There is no 
reason why a person should be 
granted a patent if he is not manu
facturing it.

Some people may say that Italy 
has no patent law. I will read a 
quotation from “Manufacturing Che-

• mist” London, Vol. X X X  No. 10 (page 
406) of October 1959:

“Paradoxically, Italy has the dis
tinction of being the only major . 
manufacturing country in Eu™Pe 
that doe snot grant patents for medi
cines or processes, and yet has a 
flourishing pharmaceutical industry. 
This absence of patents*has enabled 
Italian manufacturers to make many 
valuable drugs discovered elsewhere. 
Hie costs of research have thus been 
evaded, and this has played no small 
part in the growth of the post-war 
Italian pharmaceutical output. At 
the same thne, an Italian manufactur
er enjoys the patent protection of 
other countries for his own inven
tions. This one-sided scheme has 
aroused considerable resentment, but, 
as it is due to the economic environ
ment, it is unlikely to change until 
new factors come into piay. When 
the Italian pharmaceutical' manufac
turers become more interested in 
originating their own products, the 
question of protection . In .the home 
market will acquire more than acade
mic interest, and some reciprocal 
patent airangements may become axi 
economic necessity." *

So, here also they are speaking of 
reciprocal arrangement. Today Ita* 
lian inventors and discoverers are at 
a low ebb that they cannot compete 
with America in discoveries and in
ventions . So, they do not'-allow their 
inventions to be patented so that 
their industries flourish. Here argu
ments are being advanced that ihe  
Indian pharmaceutical aind chemical 
industry will go down if the revised 
patent Bill is passed and the foreign 
manufacturers wiU go out of India. 
Nothing of *hat sort will happen. I 
can assure you that even if the Patent 
Bill is passed as it is, they will never 
go out of India. We are paying them 
4 per cent royalty. So, if ouj* sales 
go uP to Rs. *20 lakhs they will get 
Rs. 80,000 from the patented firms. 
So, they will not be at a loss and 
they will certainly not go out of India.

I will now. come to another point 
which is at the back of this agitation. 
Today the foreign manufacturers like 
Sandoz, CIBA, Roche and ICI a?e 
protected by these patents. If the 
patent law is abolished, these fimne 
will have to compete between them
selves.

Mr. Chairman: It will be for the
good of the country.

Dr. K. A. Hamied: Yes, sure. If the 
patent law is abolished, it may well 
happen that one European firm is 
holding a patent for a product in 
England. Another European firm 
may also be holding patent in Eng
land but not in India.

Shri R. Ramanathan Chettiar: It
does not affect our intelests.

Dr. K. A . Hamiad: Yes, it will be 
beneficial for our country.

It is also said that patents encour
age development and research. It is 
just the reverse. Tfte fcheinical in
dustry is so well advanced in Eurojpe 
and other countries that for mam?- 
faciuring one product thsy hav* |^t 
about 10 method^. What happena is 
iixjkt the fojrejfn manufacturers patent*
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not only one process but all the ten 
processes. They do not leave any
thing to us. They have covered all 
the processes conceivable in the 
chemical industry because they are 
so advanced. So, our scientists or 
laboratories are not able to adopt any 
new process. Therefore, j would sug
gest that if a patent is granted, it 
should be only for one process which 
the patentee is using; it should not 
be for 20 processes. If he is using 
one process, let him patent only that 
process. If he wants a patent for the 
second process, the patent for the first 
process goes away. This will give 
an opportunity to Indian scientists 
and research workers to make use of 
some processes at least. Today we 
have not’ got that opportunity.

I will give an example. There is 
a machine manufactured in Bombay 
by a Sindhi called* Magamal, a tablet- 
making machine, exactly identical to 
the *one Aade by certain foreign 
manufacturers. When I told him that 
it is a patented machine, he said that 
he has changed some screws here and 
there and so it is entirely a new 
machine. I told him “ 1̂1 right, you 
go on with that” . Because, if we go 
on doing that, We shall be able very 
soon to compete with the foreign 
manufacturers, as this machine will 
cost only Rs. 12,000 as against
Rs. 20,000 for an imported machine. . 
I was only saying this is how the 
absence of a patent law will help us.

Shri D. P. Karmarkar: If the patent 
law is left as it is, will it not mean 
infringing the patent law? .

Dr. K. A. Hamied: He is infringing 
the patent law. I asked him to go 
ahead because I do not care for the 
patent law. Let him file a suit, if he 
thinks the patent law is infringed.

I think for the development of our 
country fo? the next twenty years 
ttwe shovtf d he no patent law. In my 
opinion, the patent law should be 
completely abrogated. But, on ac- 
GQuat of inttmatiOMl complications

we may not be able to do that. Tlie 
proposed Patent. Bill is better than 
the existing Act of 1911. It is a 
compromise, not hundred per 'cent 
what I personally wanted for the sake 
of my country. The country cannot 
develop with the present patent law. 
We are completely under the hold* of 
these patent-holders and we cannot 
manufacture or discover because they 
have covered all the processes.

When the patent-holder takes a 
patent, in India, he is not allowed by 
his parent office in Switzerland or 
France or any other country to export 
that product which he makes in India 
under that patent. He is only exploit
ing the Indian market. I want it to 
be made a condition that if you want 
to patent for a particular product, 
give us an undertaking that you will

• export that product.

I had a big talk on this.subject with 
our late Prime Minister, Shri Shastri, 
who was at that time the Minister of 
Industry. He told me that all these 
firms about whom I was speaking 
were Indian firms registered in India.
I said that the criterion I would fix 
for saying whether it is an Indian firm 
or not is that if the firm exports the 
products manufactured in India I 
will consider it as an Indian firm but 
if the products manufactured in IiuQa 
are mainly for the exploitation of the 
Indian market and the firms are pro
hibited* from exporting if, it is not an 
Indian firm. Shri Shastri immediate
ly took a paper and wrote it down* 
He said, “It is a strong point that you 
are telling me".

For example, there are certain firms 
wh|ch are making sulphadlazene in 
India. I got an order for one tonne 
of sulphadiazene from Singapore. 
When I' contacted those firms, they 
asked me what for I wanted 4$ and 
when I said that I wanted it tor ex 
port, they said that export w«q M| 
allowed. They are utilising the ptttekt 
With a foreign collaboration only in 
India. I do not qall such a firm a* 
an Indian Aim  Thi* is ox*t
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Which should be kept in mind by 
Hon. Members here. If I am manu
facturing something, and my products 
are being exported, I am proud of it. 
Which Indian firm can be called a 
truly, patriotic Indian firm which doe® 
not export or is prohibited from ex
porting its product?

•
Then, the very fact that so many 

experts from foreign countries, law
yers and representatives" of foreign 
firms, are being brought to India to 
oppose the Patent Bill shows how 
important it is for the foreign Anns 
that the revision of the Patent Bill 
should not come in; otherwise, they 
will not do it. If today you draft a 
Bill which is beneficial to them, they 
will not care; they will keep quiet and 
will not agitate at all. But this Bill 
is in the interest of India and if this 
is passed— it is very mild today— I a m . 
sure, it will help the development of 
our industries.

Then, the Reserve Bank of India 
Bulletin for November 1964 at page 
1383 has given figures on the colla
boration in the chemical and pharma
ceutical industry. In the field of basic 
industrial chopiicals, the paid-up 
capital is Rs. 7.6 crores, foreign capital 
is Rs. 2.2 crores and remittances by 
foreign firms abroad is Rs. 32.45 lakhs 
per year. In the pharmaceutical in
dustry the capital invested is Rs. 8.74 
crores, foreign capital is Rs 7.58 
crores and the remittance of dividends 
is Rs. 99.68 lakhs. In the other 
chemicals, the paid-up capital is 
Rs. 13.97 crores, foreign (Tapltal is 
Rs. 5.07 crores and dividend remit
tance is Rs. 72.54 lakhs. Then, royal
ties are Rs. 2.42 crores and technical 
services remittances are Rs. 2.86 crores. 
The total remittances by foreign firms 
on account of royalties, technical 
know-how' and dividends are Rs. 7.36 
crores. I cannot get Rs. 5,000 to go 
outside but the foreigners can fe?hit 
Rs. 7.36 crores per year only under 
ihese headings only.

" Shri M. R. Sherwani: I am sorry to 
interrupt, but when I said that Rs. 2 
frkhi per day are beiiig drained out

of the country, it was contested. 
only under one item it is Rs. 7 crores* 
So, it is not Rs. 2 lakhs per day but 
it is actually Rs. 5 lakhs. 1

Dr. K. A . Hamied: Then, 51 firms 
in India— they are almost all foreign 
firms with or without Indian cdllabo- 
rationr—are producing and selling
1,933 pharmaceutical formulations in 
India. For these formulations these 
firms are using imported raw mate
rials. Almost 80 per cent are imported 
raw materials. For tnose raw mate
rials they are holding patents in India 
but they are importing them.

Mr. Chairman: They are not manu
facturing it?

Dr. K. A. 'Hamied: They are holding
the patents but are importing them. 
For example, in a tablet there are 
three ingredients and for all the fhrem 
ingredients the firm is holding a 
patent but it is not manufitfuflng 
these three ingredients and is import
ing to the tune of H$. 20 lalchs a year. 
Then, why are they Bolding the 
patent?

In my second letter dated t h r  8th 
January to the hon. Members I have 
said, “Will you kindly put these 
questions to the foreigners as to how 
many patents they are holding, what 
are the names of the products for 
which they are holding patents and 
how many patents* they are utilising 
in India and then just see their 
replies”. If they are holding 100 
patents they are using only one; if 
they are holding 200 patents, they are 
utilising only one or two. Why are 
they anxious when they are not utilis
ing their patents in India? It is tor 
the sake of import and product con
trol so that nobody else can produce. 
The amount of foreign exchange going 
on this account is terrible.

Shri D. P. Karmarkar: In case your 
point of view that there should be no 
patent law for 20 years is not accept* 
ed, you have been good enough to 
make some specific suggestions on 
page 8 of your note. They are loiie,



r You say, firstly, that only one pro- 
c^ss for the product by which they 
are manufacturing shall be patented. 
In the second paragraph you say that 
compulsory licensing shall be enforced 
even if the patentee is manufacturing 
the product himself. Are you satisfied 
with the provision that is already 
there with regard to compulsory 
licensing where in the case of drugs 
and medicines, even in the case of a 
patent, there should be compulsory 
licence under those conditions?

Dr. K. A. Hamieds There should be 
compulsory licensing. Licence of right 
is also very necessary.

Shri D. P. Karmarkar: Take cl. 87. 
It says patents covering medicines, 
drugs etc. shall be deemed to be en
dorsed with the words licences of 
Right*. Does that satisfy you?

Dr. K. A. Hamied: It is very neces
sary under existing conditions

Shri D. P. Karmarkar: Regarding 
your para 3, your point is that some 
measure should be devised..

Dr. K. A. Hamied: What about para
graph 1? Suppose a patentee has 
got 100 processes patented.

Shri D. P. Karmarkar: If a particu'ar 
patentee does use a particular pro
cess in so far as medicine and drugs 
are concerned, the other processes 
could be straightway be thrown open 
according to the provisions of 87. 
There is no difficulty about that. Sup
pose you have patented 100 processes 
apd you are utilising only one pro
cess. So far as drugs and medicines 
and food and chemical substances are 
concerned, if you do not utilise the 
other processes, straightway compul
sory licences can be obtained by 
others.

Shri K. V. Venkatachalam: Even if 
he utilises, it can be done.

Dr. K. A Hamied: I am saying that 
Patent should be granted only for 
<®e process.

Shri D. P. Karmarkar: What i r t t t  
difference? Suppose a man has made

a discovery, no matter whether 
Indian or foreign. I make a discovery 
today in India. I have it patented 
immediately. Suppose a foreigner 
comes in. He immediately gets 
about 100 patents registered with the 
Patent Centroller. Now if it is a 
drug or medecine, on the registra
tion of the patent itself, you can have 
a compulsory licence. So what is 
your objection to his obtaining the 
100 patents?

Dr. K. A. Hamied: I am not objecting. 
I am objecting to his patenting 100 
processes or one product. There is a 
lot of difference.

Shri D. P. Karmarkar: He has
patented 100 processes for one thing. 
He is using only one process. For the. 
99 processes, you should have the free
dom. Is that so?

Dr. K. A. Hamied: Not only frte- 
dom. I say that the 99 process should 
not be patented in his favour. Only 
one patent should be given.

He is using only one. The rest he 
keeps in his shelf. With the result, 
that I cannot use any of those pro
cesses; I .cannot have any of those 
processes patented if I discover any 
of them.

Mr. Chairman: Yesterday Dr. Parikh 
said that so many combinations are 
possible and he poin ed out that the 
patent is made to cover all those 
combinations. What Di*. Hamied 
wants is: give him a process patent 
for only one product through one 
process.

Shri D. P. Karmarkar: What is his 
difficulty if the person gets a hun
dred processes patented, differently 
or may be in one combined lot, if 
he utilises only one proress, because 
this clause then comes in?

* Mr. Chairman: What ivitness saj 
is: do not give him one process and 
allow him to cover 100 processes for 

'one product.

Shri D. P. Karmartur: What is his
difficulty. If out of 100 processes, the
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patentee utilises only one process and 
then keeps all the 99 to be exploited 
by others through compulsory licens
ing, what is the objection?

Dr. K. A. Hamied: No. Chemical
science is a Very advanced science. To 
reach a certain product, I can go by 
many ways. These foreign firms are 
of highly scientifically advanced 
nations . possessing these process 
patents. After getting these processes 
patented, their scientists start work to 
find out if there is any other method 
by which the same thing can be made. 
They have highly qualified scientists 
at their disposal, they find out: yes, 
there are 5 or 6 processes more by 
which the. same thing can be made. 
They immediately include these in 
their patents. ’

Take tolbutamide patent held by 
Hoechst. There are about 17 pro
cesses patented by Hoechst for one 
product, tolbutamide. We cannot reach 
tolbutamide by any other route.

Shri K. V. Venkttachalam: Cl. 87(1) 
will permit you to do so.

Dr. K. A. H«mied: My point is: 
why should he^be given all the pro
cesses when he is using only one?

Shri D. P. Karmarkar: W e shall
have to find out some foolproof 
method in regard to what this witness 
has said and what the other witnesses 

jesterday afternoon said, because it is 
rather important.

Shri M. R. Shervani: The point
made is that when all the 17 processes 
tiave been patented by that party, all 
the routes get closed to our scientists 
and research is closed.

Shri D. P. Karmarkar: I appreciate 
your point. According to your para 3, 
you want to devise some measure to 
stop exploitation by way of unreaso
nably high prices after the patentee 
begins to wprk. W e have to find out 
« 9irie statutory measure . empowering 
Oovermnent to put a stop to that.

Dr. K. A. Hamied: 1 am sorry. No' 
#tat**toiy i*ep#nr»  *aa control prices.

Government has tried it in regard to 
food, cement and so many other things. 
Prices can only be controlled by com
petition. If five people make the same 
thing, no man will charge high price. 
If a particular ^rm is holding a patent 
and it only is manufacturing that pro
duct, it can sell it at its price. The 
moment I also come into the field,. 
either by licensing or by licence of 
right or compulsory licensing or by 
my own skill, it will immediately reduce? 
it. 1 can give examples. A  firm in 
Bombay was selling a particular injec
tion at Rs. 25 for two. I started manu
facturing the sam£ thing. They sent 
me a notice alleging infringement of 
patent. I said, I do not care. You 
fight it out; we-shall see. I sold it for 
Rs. 4.5. Then they reduced it from 
Rs. 26 to Rs. 14 and now to Rs. 9. 
The moment competition starts, prices 
come down.

Another Indian firm, not holding a 
patent but collaborating with a foreign 
firm, was manufacturing a product and 
selling it at Rs. 63. Whon I got a 
licence to make the same product, I 
made it and sold it at Rs. 45. Imme
diately they brought down their price.

Today these firms are holding not 
only a patent monopoly but also 
import monopoly.

Shri D. P. Karmarkar: Under cl. 87,, 
anyone can have a licence of right 
granted to him under acceptable con
ditions. That removes your difficulty 
with regard to competition.

Even in spite of that right, there 
may not be Indian parties coming up.
In that case also, your point is that 
even if there is one monopolist manu
facturer and no other Indian is pre
pared to come up, you would like that 
the price he charges for his product 
ip IndiQ should not be unconscionably 
high. For that, if possible, legal pro
visions should be made in the * Bill 

. giving power to Government.

Dr. K. A* Hamied: That can 1»  
brought info this Bill, but thia ia not
* I»JCi<?e Cftfttrol Bill,
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Shri P. P. Karmarkar: Witness is

not a lawyer. W e shall find out how 
it can be done. The draftsmen know 
that in some of the clauses reference 
has been made to public interest. 
Whether under this, price control can 
be covered, we shall later decide.

Finally, what is the exact signi- 
ficane of paragraph 4?

Dr. K. A. Hamied: I had explain
ed that. Supposing a patent is granted 
to a firm in India for the manufac
ture of cortesone.. . .

Shri D. P. Karmarkar: I understand 
the process. Supposing it is found on 
n balance of advantage that even if the 
l>arty is not prepared to export in 
1he interest of manufacture in India 
itself, even when that export promo
tion is of advantage to us, even then 
you ask us not to allow it?

Dr. K. A. Hamied: In that case
it must be allowed.

Shri Jadhav: These foreign firms 
do exploit. At the same time, do you 
agree that it did help in bringing in 
new drugs in the market for the deve
lopment of the industry.

Dr. K. A , Hamied: I may explain 
Ihe difference 'between the word drug 
and the word chemical industry, 
which is not clear to many. It is like 
that of a shirt and a cloth. Shirt is 
made of cloth; so long as it is cloth 
you do not call it a shirt. Ascorbic acid 
is just a chemical; so long as it is in 
bulk it is not oalled vitamin C. The 
moment it is manufactured into tablets 
and ready for sale it ceases to be a 
chemical; it is a drug. The drug 
industry in India during the last 
eighteen years has gone up considera
bly manufatcuring tablets, formula
tions, lotions, etc. But we have not 
developed the basic industry from 
yhich drugs are manufactured. If the 
import of foreign materials, (basic 
Pharmaceuticals are stopped the indus
try will fall Hat. In this connection,
I may be allowed to read a quotation 
tam  thf speech^ of the late Pandit 
Heljrti which I quoted in one of flur

speeches. He said that operating *  
steel mill or a chemical plant set up  
by foreign assistance would hardly 
make the country advanced an indus
trial nation no more than using a car 
or flying an aeroplane purchased from 
abroad. It is only when India has 
acquired the ability to design, to fab
ricate and to work its own plants 
without foreign assistance will it be a 
truly advanced and industrialised 
counrty.” I* am say that I entirely 

. agree with this point. We are so 
much dependent on the foreign tech
nical know-how and foreign money 
and foreign help that we are ceasing 
to be a nation on our own. I do not 
want to boast but I can say. that 
without any foreign help or technical 
know-how I am able to supply drugs 
and am even exporting to England 
and other foreign countries. We can * 
do it provided we work for it in
creasingly.

Shri M. R. Shervani: You say that 
no development has taken place in the 
chemical industry. Is it due to a 
defective patent law?

Dr. K. A. Hamied. I say that the 
development that has taken place in 
the drug industry is not due to any 
basic development in the chemical 
industry. I drew that distinction. 
This patent law, I think, will help us 
in starting some basic manufacture if 
we are not hindered by the patents 
held by foreigners in India.

• m
Shri M. R. Shrevani: The point if

that anybody who obtains or patents 
A certain product here should be 
forced to manufacture it in India 
within a reasonable period. Otherwise 
the patent should not be granted. If 
you do not do so, they keep on import
ing. Therefore; it should be obligatory 
on him to start manufacture in the 
country. What, in your opinion, is a 
reasonable period to be given to the 
patentee to start production of the 
product? Two, or three or five years?

Dr. K. A. Hamied: Supposing you 
fix a time and if he does not manu
facture within that time, what penalty 
should be imposed on Mm? *
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Shr! M, R. Shervani: Cancellation 

of the patent. Everybody should be 
free to start the production.

Dr, K. A. Hamied: If he does not 
manufacture within two or three yearst 
anybody can step in.

Shri K. V. Venkatachalam: T here 
is provision for revocation also.

Shri M. R. Shervani: That is a diffe
rent thing. If I hold a patent and I 
do not exploit it but sit tight on it, 
how long should I be allowed to sit 
tight because I do not want to take 
a risk and invest money. Should 
there not be a clause that the patent 
will be cancelled if the patentee does 
not within three or five or ten years 
or one year— whatever be the 
period— exploit that patent by 
starting a manufacturing organisa
tion? If that is so what time 
should be put for the chemical or 
drug industry? Three years from the 
time of granting?

Dr. K. A* Hamied: At pr nt there 
is no clause like that.

Shri K. V. Venkatachala There 
is clause 89(1).

Shri M. R. Shervani: It /  take 
two years. Why not put an automa
tic provision that it should con
sidered after three years?

Dr. K, A. Hamied: Somebody
must apply.

Shri K. V. Venkatachalam: Every
thing has to come within the pro
cess of law.

Dr. A. Hamied: With regard to 
these patents, it should not be a cog
nizable offence. Somebody has to 
write, saying, Vso and so is holding 
patents for the last six or 10 years, 
and he is not using it. I am having 
a compulsory licence but I cannot 
proceed.”

Shri M. R. Shervani: My next
question is this. You said that if 
patented drugs are being imported, 
then their free import should be 
allowed, subject to the restrictions 
placed through import control, 
foreign exchange and so on.

Dr. K. A. Hamied: Yes; that m 
very important. If a gentleman or a 
firm is holding a patent, and is selling 
a kind ° f tablet or injection in which 
that material is being used, and he 
is not manufacturing that material in 
India, and he is importing it, by 
virtue of the patent, he is stopping 
me from importing it. So, he has the 
monopoly for importing it and selling 
it at nv price hs likes. That is a 
very important aspect,

Shri M. R. Shervani: Let us consi
der the interests of the Indian paten
tees; let alone the foreigners. There 
is a provision in the Law which says 
that the Government, even for public 
undertakings in the State or the 
Central sphere, can utilise the patent 
without paying any compensation to 
anybody. *

Shri K. V. Venkatachalam: I think
there is a little confusion in this. 
There are really two clauses in the 
Bill; one refers to use by Govern
ment for non-commercial purposes, 
for its own use like giving* it for 
hospitals and so on. There, no com- 
pensat.on or royalty is payable. This 
is in clause 48. Then there is another 
clause— clause 99 and 100 onwards—  
which refers to use of patent by Gov
ernment and Government undeitak- 
ings which are of a commercial 
nature. There, compensation has to 
be paid. If it is a public undertaking, 
it is not limited only to Government 
undertakings. For example, in the 
steel industry, it can apply to both 
the private sector undertakings and 
the public sector unde .-takings in 

' that group. This provision is contain
ed in sections 99 and other follow
ing sections.

Shri M. R. Shervani: What in your
opinion should be the life of a patent? 
Should it be 10 years or should it be 
reduced or increased, particularly in 
regard to drugs and chemicals, and 
from when should the life start and 
from which stage?

Dr. K. A. Hamied: % It so happens tar 
India that an application is JSor
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the grant of a patent, but along with 
the application, the full specifications 
are not submitted by the applicant, 
and the applicant is given about one 
year to 15 months for submitting the 
complete specifications of the patent. 
Now, the period is 10 years, but it 
really becomes 11 years and three 
mqnths, because one year is also 
given for submitting the specifica
tions. So, the time given to him is not 
exactly 10 years but it is 11 years 
and more.

Shri K. V. Venkatachalam: In the
new Bill, it is suggested that the 
period should be from the date when 
the complete specifications are filed 
before the Controller.

Dr. K. A. Hamied: From the date 
of application, it becmoes 11 years. 
As soon as the application and the 
specifications are filed, the party con
cerned starts manufacture and he 
write, “patent applied for” and so, 
nobody can copy that process. He 
has actually 11 years to exploit that 
patent, not from the time of selling 
the patent but from the time he sub
mits or files his specification, and he 
can exploit it and nobody can copy 
it. He* has just to mention “patent 
applied for.” Even in respect of a 
machinery, they can do so. *

Shri Atrishi: W e cannot have a 
suit brought against him before the 
sealing of the patent because the 
rights accrue to the patentee only 
after the sealing of the patent.

Dr. K. A. Hamied: No. It cannot be 
copied. That is the rule in the pre
sent Act.

Shri M. R. Shervani: In the sphere 
of drugs and medicines, tests have 
to be gone through and the bad 
effects are observed and discovered. 
So, it is quite possible that 10 years 
may not be sufficient; eight years 
may go by before it is put into use, 
into commercial production. So, would 
you like to give power to the Gov
ernment to extend the time in sui
table cases?

Dr. K. A. Hamied: I thfyk the Con
troller can give it as a concession to 
the patent-holder; if the patent- 
holder wants, under certain specific 
circumstances, saying that such and 
such a thing is not available and he 
could not utilise the patent and so 
the time must be extended by another 
two years, then, I think it should be 
allowed.

Shri D. P. Karmarkar: You said 
that 10 years would amount to 11 
years. According to clause 45, you 
will see that every patent shall be 
dated as of the date on which the 
complete specification was filed— not 
when the original application was filed 
— but from the date on which the com
plete specification was filed. So, it 
would not be 11 or 15 yeari as the 
case may be. The effective date is 
from the date of the completion of the 
specification.

Dr. K. A. Hamied: Yes.

'Shri P. K. Kumaran: You said that 
you are for the abrogation of the 
patent law for drugs, if possible. But 
in the absence of that, you prefer this 
process. Suppose, the patent law is 
abrogated completely, don’t you think 
that the market will be flooded with 
so many drugs and in order to pro
mote their sale in the market, the 
quality of the drugs would become in
ferior?

Dr. K. A. Hamied: The hon. Mem
ber is confusing the term “drug” with 
the term ‘‘chemical” . For preserving 
the quality of the drugs, there is the 
Drug Control Order; nobody can make 
a sub-standard drug in India so Ion* 
as the Drug Control Order is effejer:
But for chemicals, there is no such 
difficulty, because, the manufacturers 
who buy those chemicals are them
selves so careful that,they analyse ihe 
chemical before they buy it. I analyse 
all the chemicals from Europe and 
America before I put it in the market. 
It is about the medicines that you are 
talking; they are * controlled by the 
Drug Controller. Nobody can buy and



sell them.« There is no patent for the 
drugs today in India; there is a patent 
tor chemical processes. The hon. 
Member is confusing the terms with 
the proprietary registered names of 
foreign manufacturers such as Palu- 
drine, Tolbutamide, and so oh. We 
are unable to make them, because 
those names are registered trade 
marks and there is no law to prohibit 
them. The quality of the chemicals 
and pharmaceuticals and basic chemi
cals manufactured in India will be 
such that everyone will compete and 
those who are selling better quality 
stuff will naturally have sogie *e8d- 
But today there is no such competi
tion.

Shri P. 1L Kumaran: I can adver
tise that such and such a popular drug 
of the same quality as that brought

* from elsewhere is available and then 
manufacture anything.

Dr. K. A . Hamied: The hon. Mem
ber is again confusing the two We 
are now talking about chemicals. You 
give me the name of the drug.

Shri P. K. Kumaran: I am making 
a certain thing which I call by some 
name and it is having the same quality 
as the popular drug. I can manufac
ture it according to my own process 
and market it. It may affect the 
health of the people.

Dr. K. A* Hamied: But you cannot 
market it. There i^the law.

Shri Arjun Arora: We have been 
told by some people that the abroga
tion or the modification of the patent 
law in India will create a situation 
under which no Indian will be able to 
get the patents abroad. How will it 
affect Indians?

Dr. K. A. Hamied: We have to exa
mine first how many patents Indian 
inventors and scientists are taking 
outside India. .In America, during the 

 ̂ last 20 years, the number may not be 
more than 3 or 4 or 5 whereas during 
1955 to 1959, 2000 patents have been 
taken in India by foreigners. : *

Skri Arjun Arora: Do you have any 
idea of the earnings that Indians make

because 6f patents that they are able 
to get abroad?

Dr. K. A. Hamied: At the moment
it jbi nil so far as I know.

Shri Arjun Arora: Do you envisage 
that in the next 10 years, the Indians 
will be doing a roaring business be
cause of their patents abroad? '

Dr. K. A. Hamied: At least I am 
living on that hope.

Shri Arjun Arora: What is your 
practical experience?

Dr. K. A. Hamied: The rate at which 
Indian science is advancing today 
through the C.S.I.R. and other private 
enterprises where scientific laborato
ries are working, we are capable of 
progressing at a very high spued un
less they are not frustrated in their 
attempts by these hindrances in their 
ways. You may just see the example 
of Japan. Today, the Japanese tran
sistors, radios, cameras and photogra
phic. apparatus are flooding the world. 
How did they learn all this? It is by 
copying anything which others are 
making.

Shri Arjun Arora: If we d<\ not have 
the patent law, like the present one—  
infact,, the proposed Bill— the result 
will be that Indians will not be able 
to get the know-how from abroad. 
What is your opinion on this.

Dr. K. A. Hamied: I shall be glad 
if we do not get the know-how. Then, 
our know-how will start working. To
day, it is lying dormant. The things 
are being manufactured in India with 

‘foreign collaboration which an ordi
nary M.Sc. in India can make. I was 
a member of the Finance Corporation 
and I objected to many licences being 
granted in collaboration with foreig
ners. I said, "W hy are you giving 
Rs. 10 lakhs royalty to such and 
such an American firm? Why don’t 
you come to me? I will .give you lull 
advice.” But they do no^ come to me. 
The foreign technical, know-how bas 
got such a halo about it that we *re 
completely ignoring our ©Htn know
ledge. We are not advancing because

*58
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we are getting something free. We 
want to become rich quicker. If 1 
combine with, say, I.C.I., I shall be 
able to earn fls. 1 lakh by next year. 
If I do it myseif, it will take 4 years 
to earn Rs. 1 lakh. So, I say, why 
not I combine with I.C.I.?

6Jiri Arjun Arora: If India is starv
ed of foreign know-how in the field 
of chemicals and drugs, may I know 
whether there will be a famine of 
medicines in India?

Dr. K. A, Hamied: Never.

Shri Arjun Arora: We shall be able 
to meet our requirements?

Dr. K. A. Hamied: We shall be able 
to meet our requirements. Even to
day, we are not able to meet our 
requirements. 80 per cent of the drugs 
are dependent on the import of foreign 
raw materials, not on the import of 
technical know-how.

Shri Arjun Arora: A number of 
foreigners take patents in India and 
they do not' start the process of manu
facture in this country. Do you have 
any idea as to what is their percent
age? Are they in a minority or in a 
‘majority?

Mr. Chairman: He has given the 
answer.

Dr. BI A. Hamied: I have given the 
answer.

Shri Daljit Singh: You say in your 
Memorandum that the compulsory 
licensing of the patent should be en
forced even if the patentee is manu
facturing the product himself. Now, 
the existing Act covers this.

Dr, BL A. Hamied: I think it does. 
When I wrote that Memorandum, the 
Act was not* printed.

Shri Daljit Singh: You have stated 
in your Memorandum that Japan did 
not have the patent law btefore the 
Second World War. Is it not a fact 
that in Jajpdn the patent law was QX& 
introduced approximately ih 1921?^

fc  A, Hamied: Not to my
*®&wledge. I think M r.»Davar # h e

appeared beiore this Committee con
firmed that it was in 1M& that the 
patent law was introduced in Japan. 
That is my information also.

Shri Daljit Singh: You have stated 
that the patent law is one-way trafllc 
so far as India is concerned because 
the number of patent taken by the 
foreigners in India is very large. We 
want to know how this problem can 
be 'tackled by India.

Dr. K. A. Hamied: The taking of 
patents is not according to my wish* 
or according to the wish of our coun
try. It depends on the advancement 
of scientific knowledge, inventive 
genius and all that. As our country 
develops, our inventive genius advan
ces, we shall be able to develop things 
and make inventions and take patents 
in other countries. But today that 
is not the case. Let Us have that gap 
of 20 years in which we can develop* 
ourselves.

Shri Wasnik: You have stated that 
free competition will check the high 
prices and not the Government con
trol. What I feel is that the com
bination of interested parties can 
dictate the prices and cause hardship* 
to the consumer. In such cases, what 
do you think the Government should 
do? Should they make any provision 
here.?

Dr. K. A. Hamiod: The Government 
can make a provision, as in the Unit
ed States, against forming cartels. In 
the United States, the big firms like 
the Dupont, Monsant. were not allow
ed to make unions. They were pro
secuted immediately and big penalties 
Were imposed on them. So, here also 
that provision can be made b y  the 
Government that no cartels or unions 
can be made.

Shri Wasnik: What do you think 
should be the term of patents?

Dr. K. A. Hamied: I think, what is , 
proposed now is all right. I would 
have chosen a less period. But now 
that the Bill has come and the period 
is given there, it is all right.

•Shrt WfesaUk: Wfe can change it.
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Dr. K. A. Hunted: Between 7 to 8 
years would have been all right.

Shri Arjun Arora: Seven years from 
the date of certification or applica
tion?

Dr. K. A. Hamied: From the date of
certification.

Dr. M. M. S. Siddhu: You gave us 
the example of Testosterone propnate: 
a foreigq firm came in competition and 
they slashed the price to 50 per cent 
of its original price. Have there been 
other cases like that?

Dr. K. A . Hamied: Yes.

Dr. M. M. S. Siddhu: Can you give 
other examples where a foreign firm 
and an Indian firm processed their 
products and the foreign concern 
brought the price down 30 that the 
Indians may not have a market.

Dr. K. A. Hamied: There are cases 
when the foreign firms were forced to 
reduce the prices. But the foreign 
firms are selling thsir products on 
the basis of prestige— false or correct. 
If it is a small firm, then the foreign 
firm does not do it. If, however, a 
firm of equal standing makes a pro
duct cheaper, then the foreign firm 
comes into the field; the foreign firms 
are afraid of competition with firms 
of equal standing. If a small firm 
reduces the price, they may not take 
care of it. •

Dr. M. M. S. Siddhu: What is the 
time delay in the grant of licence for 
the manufacture? Because it has been 
pointed out that, once a patent is to 
be exploited, there are some delays: 
one is the delay at the patent office; 
the second is the de ay at the licence; 
and the third is the foreign exchange 
component. You have been in this 
chemical industry for a long time. 
Could you tell us by your experience 
a$ to what is the usual time taken 
for an industry to be set up for a new 
drug?

Dr. K. A. Hamied: Including the 
application? * ’

Dr. M. M. S. Siddhu: No; if the 
patentee himself were to exploit it.

Dr. K. A. Hamied: That means, th e , 
patent has been granted to him. Then 
the process is licensing by the Deve^ 
lopment Wing. That may take a long 
time.

Dr. ML M. 8 . Siddhu: What is the 
usual time taken?

Dr. K. A. Hamied: It is too much.
I know that a very important foreign 
firm applied for an industrial licence 
two years ago and only some months 
ago they have been issued the letters 
of intent; they are just starting it. It 
all depends on the influence and pull 
of the person.

Dr. M. M. S. Siddhu: If that is so, 
do you think that 7 years' time is 
enough—1 meaii, under the present 
conditions of the country?

Dr. K . A. Hamied: So far as the 
time taken for the Development Wing 
to issue a licence to the manufacturer 
is concerned, that is a different pro
blem, which I cannot answer just now.

Dr. M. M. S. Siddhu: What is the 
usual time taken in the screening of 
the compound, toxicity and other 
clinical tests being done?

Dr. K. A. Hamied: One year or two 
years or six months; it depends on 
the nature of the substance.

Dr. M. M. S. Siddhu: Assuming that 
good scientific talent is available, what 
is the usual time taken?

Dr. K. A. Hamied: It depends on
the product to be tested. Suppose 
there is a birth control product, it 
may take five years. Suppose it is a 
product for heart disease, it may take 
a long time. In the case of certain 
products like the product for diabetes, 
I can give the report within one 
month.

Dr. M. M. S. Siddhu: You know the 
recent advances that have been made 
in the field of antibiotics, in the field 
of anti-diabetics, in the field of 
tranquilisers— I am not4 talking of 
harmones which takei a lpng time. 
What is the usual time taken in theee 

fields?
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J( P r. ^  A . Bamieds About a year or 
18 month*; in the ease o f diabetes, it 
may even be less.

Dr. M. M. S. Siddhu: If we were to 
think in terms of not having the 
foreign subsidiaries, can we get all the 
Intermediates from which we will be 
able to have the product manufactur
ed if the compulsory licence is granted 
or they will hold back the interme
diates?

Dr. K. A. Hamied: It will take a 
long time to reply to this question.

Dr, M. M. <S. Siddhu: Suppose we 
give a compulsory licence to ‘A* and 
the intermediates aije controlled by 
the patentee. If the patentee does not 
want to co-operate, can we exploit it?

Dr. K. A. Hamied: About two
months ago, a Conference was held in 
JDelhi by the Council of Scientific & 
Industrial Research on the substitu
tion of imported products in Indio. I 
was the Chairman of the Group of 
pharmaceutical chemicals. This ques
tion was discussed threadbare there. 
Tho point is fhat the chemical indus
try on which all the synthetic pro
ducts are based starts from a very 
basic ravv material called coal tar dis
tillates like tolune. benzene and 
phenol. These coal tar products are 
developed by othsr subsidiary chemi
cals l'ke sulphuric1 acid, nitric acid, 
etc., and are converted into interme
diates. These intermediates are made 
as synthetic chemicals which are used 
in drug industry, plastic industry, etc. 
These intermediates are a go-between 
between coa1 tar and the final pro
duct. In India, there is a great scar
city of coal tar. Wo have sot coke 
oven plants, under government con
trol as well as under Tatas. but the 
coal tar which comes out is not further 
distilled. We are having a big scar- 
tfty of basic coal tar distillates and 

we canno* manufacture the inter
mediates. Because we cannot manu
facture the intermediates, we cannot . 
Manufacture final products. It is *a 
^hain reaction. At what stage shall 
w e start? If we start manufacture Of

^ e  muirt haye infceri^e- 
diates; if we start manufacture Of 
intermediates, we must have cdal tar.

I am attending another Conference 
on the 7th of this month on the very 
same subject. From which point we 
shall start? I have suggested that we 
should start from the basic coal tar. 
The cp^l tar is wasted on roads; why 
is it not distilled?

Dr. M. M, S. $iddhu: In other worc^ 
till the petro-chemical complex and 
the coal tar derivative complex which 
are the base of the pharmaceutical in
dustry, are developed, we will be 
at the mercy of the foreign concern*

Dr. K. A. Hamied: About petro» 
chemicals also, they are not made 
here. They are made from petroleum. 
Petroleum is from crude oil. Where 
is crude oil in India? It is also being 
imported. Bulk of the crude oil is 
being imported for the distilleries in 
Madras, Bombay and Calcutta. So 
for petro-chemic&ls also we are going 
to import this crude oil; we shall 
break it up into petroleum and chemi
cals. We are copying America! In 
America, this petroleum is natural 
and it is being utilised for these 
chemicals. Crude oil is available in 
Mexico and other places. We are 
copying that method without having 
the crude oil. Import licence will 
increase enormously. We should have 
some basic thing. Imports of crude
oil will still remain.

Dr. M. M. S. Siddhu: What is the 
expenditure of the Indian firms, pure
ly Indian firms, with Indian capital, 
know-how etc,— there are three or 
four of them, as compared to the 
foreign concerns on sales promotion? 
Advertising, detailing representative, 
sampling, all that is concerned with 
the sales promotion.

Dr. K. A. Hamied: It is almost
equal. Foreign and Indian company 
is equally divided. Not less than 15 
per cent and not more than 25 per 
cent.

Dr. M. M. 8. Siddhu: There is great 
deal of formulations. Manufacture o f
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mostly formulations haa Impaired the 
growth of the pharmaceutical indus
try because formulations bring easy 
money with less capital or know-how 
with the result that Indian pharma
ceutical industry has not begun work
ing on the manufacturing side 
actually.

Dr. K. A. Hamied: May I dfisl with 
the working of the pharmaceutical 
Industry? It is just like the tailoring 
industry. Materials for the tailoring 
industry are made by the textile 
firms. Materials for the pharmaceu
tical industry are made by the 
chemical firms. You cannot •ask a 
tailor, why you are not making your 
own cloth. The tailor is not supposed 
to make his own cloth. Pharmaceu
tical manufacturer makes tablets, 
lotions, injections, ointment and all 
sorts of things— he is not supposed 
to manufacture thos* chemicals. 
Pharmaceutical industry is basically 
an industry for the manufacture of 
ready-to-use drugs *and ready-to-use 
medicines. Pharmaceutical manufac
turers in India are manufacturing 
products which cover a ready mar
ket. Today if I can get a formulation 
for T.B. or influenza and it is useful 
I will make a formulation for it and 
sell it. It is not for me to manufac
ture all the things. Glucose is a 
thing which is a chemical manufac
tured by not more than 5 or 10 firms 
in the whole world. Everybody can
not make. But they are making glu
cose injections.

Dr. M. M. S. Siddhu: Some of the 
compounds are of less use. There is 
a compound for cancer. The sale will 
be very limited. Do you want for 
them the same terms of royalty of 
4 per cent?

Dr. K. A. Hamied: I am making it 
without any foreign know-how. We 
are so bent upon foreign know-how 
tfcat we forget our own know-how. It 
is very important. We are getting 
confidence. I am proud that I am 
sending the same to foreign firms' in 
India als*. I am making a particular 
hormone drug without any technical

know-how. There is no 4 per cent 
royalty to anybody.

Mr. Chairman: We have got one 
more witness.

Shri R, P. Sinha: The compulsory 
licensing system is on our patent law 
for quite some time now. There have 
been lot of patents being registered 
In this country. Why is it that we 
are not able to take advantage o f 
those things and start manufacturing 
the chemicals and drugs here under 
the sections of the compulsory licens
ing? '

Dr. K. A. Hamied: It has been so, 
but it is correct. The compulsory li
censing now is being made very easy 
under the existing law. Formerly 
there wis some difficulty in getting 
compulsory licence. Under this new 
Act I think compulsory licensing will 
be tzjken advantage by us, Indian 
manufacturers. Besides th3t, another 
point also we should remember. In 
the course of these various years the 
technical know-how of us, Indians, 
has also grown. At the moment I 
can assure you that our own techni
cal know-how is so much that we 
shall start taking advantage of the 
compulsory licensing. 10 or 15 years 
ago chemical science was not so much 
advanced as it is today. For that 
same reason, the advantages of the 
compulsory licensing which were 
there were not made use of.

Shri R. P. Sinha: As per the com
pulsory licensing section in this bill 
more industries under this section can 
be put up.

Dr. K. A. Hamied: Yes. Our own 
scientific knowledge has advanced so 
much. Licence which was granted to 
me also requires some knowledge on 
my part. Otherwise I cannot make 
use of that licence. Licensing of a 
patent process merely will not help 
one to put up that industry. During 
the last 18 years or so our own scienti
fic knowledge has gone forward that 
y e  can nnke use of that licence. 10 
or 29 years ago we could not make 
use of that
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Shri B; P. Sinha: If you use these 
flections for compulsory licensing that 
means when you use your own tech-

• nology and know-how you will deve
lop your own processes and know
how. Will you not like that what 
you develop should receive adequate 
protection under patent law so that 
you can flourish?

Dr. K. A. Hamied: The licence
which I will acquire by paying 4 per 
cent royalty I shall be able to utilise 
that licence and if there is any flaw 
in that licence or process Riven to me 
I can make it up and I can find out 
where the flaw lies, by my own efforts. 
All the patents disclosed to patent 
office are not complete, 50 per cent 
of them is not complete. Even if we 
take the licence we cannot work 
under them. We have to apply our 
own knowledge to it. They do not 
disclose anything in the patent.

Shri R. P. Sinha: You don’t get the 
co-operation of the foreign patent- 
holder and in spite of that you try 
to develop your own know-how and 
your own technical knowledge. Now 
when you develop that, will you like 
thpt to be protected under the patent 
law or not? That is in respect of 
your own chemical process, your own 
technical know-how etc. Or, will

♦ you like anybody can make use of 
that once you have developed it?

Dr. K. A. Hamied:. If there is patent 
law I will take advantage of the 
patent law. If there is no patent law 
there is no patent law. But of course 
we shall take advantage when the 
patent law is existing.

Shri R. p. Shtha: Will you be able
to develop your own industry with 
the help of your own technical know
how and technical knowledge, if there 
is no patent law?

A. Hamied: We shall deve
lop. We can develop so many new 
things even for export to the entire 
world.

. ffc* P. Sinha: I can also start 
and put you into difficulty.

Dr. K« A, Hamied: So much the 
better for the consumer. You and I  
may have some difficulties. But the 
prices will godawn.

Shri R. P. Sinha: W e flnd— this is 
not ori]y with respect to pharmaceuti
cal industries, but other industries as 
well— that the cost of production in 
India is higher than in other coun
tries. If we permit importation of 
those articles produced by these 
industries, then these industries put 
up at a heavy national cost in India 
will be hit. How do you solve this 
probleip?

*D r. K. A. Hamied: It is a very im
portant. question. First of all. I do 
not that the cost of production
in India today is as high as ib reflect
ed by the price charged by the manu
factures. I am talking of chem cals 
and basic materials. 1 am . manufac
turing some of them. My price say 
comes to Rs. 30 which is some 
what higher than the world price. It 
is being sold in India at Rs. lOfli-. 
Why it should not sold it at Ks. 40!- 
instead of at Rs. 100? Because I am 
the only manufacturer.

Shri R. P. Sinha: If there is room 
only lor one industry, we have to con
trol the price by soma other media-, 
nlsm.

Dr. K. A. Hamied: Most of the
foreign concerns have taken a licence 
from the Industry Department on this 
excuse that there is Room for one 
manufacture e.g.* by Vitamin B12 i? 
manufactured by 20 firms in the 
world. I am not .going to manufac
ture if there is no Prospect of sale.
In India licence has been given only 
to one firm. The import has been 
stopped. Please give the licence only 
to us. And they have been given the 
licence. Thsy are allowed to sell it 
at Rs. 220|- a gram whereas the world 
price is Rs. 30 a gram.

Sihrt A. T. Sarma: You have stated 
in your memorandum that the patent 
law was established in 1911 by British 
rulers to encourage the British, ttrms
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1h Itot&L D* y&o think that thtr 
patent protection is haintfui t6 th 
Ihdian inventor?

Dr. K. A, Hamied: From 1911 up 
till now we have not been able to 
invent anything*

Shri A. T. Satina: I want you to 
given concrete instances as to how 
this has been harmful?

Dfr. K. A. Hamied: There is no In
dian invention.

Shri A. T. Sarma: Do you mean to 
sa> that lack of Indian invention is 
due to the patent protection?

Dr. K. A. Hamied: When I say 'no 
Invention', it may not be hundred 
per cent so. There may be one or 
hv0 inventions.

^ r l  A. T. Sarma: Was it due to
this patent law?

Dr. K. A. Hamied: ft was mainly
because we werer not given oppor
tunities for research and there were 
no research facilities and there, was no 
research apparatus.

Shri A. T. Sarma: If it was to en
tourage British firms, how is it that 
all foreign firms are opposing this 
and all Indian firms are welcoming 
it '

Dr. K. A. Hamied: No. We are
favouring this change in the paten* 
law.

Shri A. T. Sarma: According *0
your calculation, jt is harmful to the 
Indian inventors and more beneficial 
to foreigners.

Dr. K. A. Hamied: That is the old 
law, not the present Bill.

Shri A. T. Sarma: Then do you 
welcome this?

Dr. K. A. Hamied: I am in favour 
Of complete abrogation. Since that 
is not possible due to political and 
other reasons, I am supporting this 
Bill ttibject to certain modifications.

Shri At T. la m a : D6 ytfci think 
ttot the ptiopdsed Bill will be beae* 
ficifel to the Indian inventors?

Br. 1L A. Hamied: I hope so.

Mr. Chairman: I am raising new a
very important point. Big foreign 
$rms established in chemical and 
pharmaceutical industry in India are 
remitting over Rs. 5 crores of divi
dends and reyalties to foreign coun
tries. Why do not they take up 
motor car industry? Why do not 
they take up textile industry in India? 
Why are they not doing locomotive 
industry? Why only pharmaceutical 
industry? That is the question. Why 
are they not coming into any other 
industry in a big way?

Shri Bade: As far as abrogation is 
concerned, of course, we are also of 
your view that there should be aboli
tion so that the foreigners may not 
exploit us*

Dr. K. A. Hamied: I am very hap
p y .

Shri Bade: At the same time, you 
have stated that since we are inter
nationally connected we should not 
abrogate it. Supposing we make it 
compulsory that they should disclose 
their know-how before getting the 
licence, then they may withdraw 
from India. I would like to know how 
many years we require to develop all 
these drugs.

Dr. K. A. Hamied: I cannot say how 
many years we will take. And it will 
b^ very difficult also to judge how 
many years we will take to develop 
all these drugs. But, I hope the process 
of development will be much faster 
than it has been hitherto. There will 
be no hindrances in our way.

Shri Bade: Kindly refer to Sec
tion 95— page 55— of the proposed 
Bill. Sub-clause (3) says:

Notwithstanding anything con- 
tain*d in sub-section (2) the Cent
ral Government may, if in its 
omnion it is necessary so to do In 
the public interest, direct the Con



troller at any time to authorise 
any licensee in respect of a patent 
to import the patented article 
or an article or substance made 
;by a patented process from abroad 
(subject to such conditions as it 
considers necessary to impose 
relating among other matters to 
the quantum of import, the sale 
price of the imported article, and 
the period of importation), and 
thereupon the Controller shall 
give effect to the directions.

Are fou happy with this provision?

Dr. K. A. Hamied: T o  authorise
any licensee to import1.

Shri Bade: The whole* Bill is nul
lified by this clause.

Dr. K. A. Hamied: If the original 
patent holder is not manufacturing 
the product in the country and if he 
is allowed to import, then other peo
ple also should 'be allowed to import.

Shri Bade: It is stated in the clause 
"if in its opinion it is necessary so to 
do in the public interest, direct the 
Controller at any time to authorise 
any licensee in respect of a patent to 
import the patented article . . .  99

Dr. K. A. Hamied: This will kill 
the whole Patent Bill.

4
Shri Bade: So you agree with me.

Dr. K* A. Hamied: This is very 
cleverly put here. The patent holder 
may appoint as licensee his own Arm 
in India, who is a licensee by right.

Shri K. V. VenkataGhalam: It is
intended to be there.

Dr. K. A. Hamied: But it is not
mentioned. The licensee is sitting in 
Switzerland. The licensee may be 
a person belonging to the same firm.

| Shri D. P. Karmarkar: He is only 
a Primary licensee.

Dr. K. A. Hamied: Though he i* 
not manufacturing, you allow him t*  
import.

Shri Bade: Supposing there are 3, 
or 4 processes. Anybody can go to* 
the Court and say that the patentee 
is% using only one process and he is 
not using three processes. Therefore, 
there should be compulsory licences, 
for three processes and he will be 
given compulsory licence.

Dr. K. A. Hamied: He can be given 
for the first process only.

Shri Bade: That is not the condi
tion here. He can be given compul
sory licence for any of the processes.

Dr. K. A. Hamied: They should not 
be granted patent for any of the pro
cesses which they do not use.

Shri Bade: In the proposed Biilr 
the definition of medicine or drug is 
all medicines for internal or external 
use of human beings or animals. In 
the Drug Act, cosmetics is included 
in the external use of human beings 
or animals. I was in that Select 
Committee also and I objected to that.

Shri D. P. Karmarkar: I thought 
that was for those intended for cur
ative purposes and not for adornment 
purposes.

Shri Bade: The definition of drugs 
given in the Drugs Act is repeated 
here also.

Shri Bibhudhendra Mishra: I am
told by the Drugs Controller that the 
cosmetics has been separately defined 
in the Drugs Act.

Mr. Chairman: Anyway, we are • 
not concerned with that here.

Shri Bade: Again, in the definition. 
Government undertaking means any 
industrial undertaXiiig. When it is 
mentioned Government’s use, it will 
mean Corporations also.

Dr. K. A. Hamied: It is only for 
Government’s use, not for trading
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purposes by the State Trading Cor
poration or the IDPL or the Hindus
tan Antibiotics.

Mr. Chairman: You have already 
made it sufficiently clear.

Shri F. C. Borooah: Do you agree 
that with the coming into forcc of this 
Act, the terms of existing patents for 
licence should also come to an end?

Dr. K~ A. Hamied: The Bill should 
have retrospective effect. Licence 
means patents. The patens will fall 
in line with the new Bill when it 
Gomes into force.

Shri P. *C. Borooah: Now India is 
holding a position because it stands 
on certain commitments. If we cur
tail the terms, then we will be falling 
back on our commitments.

Dr. K. A. Hamied: In those com
mitments India has never guaranteed 
that there will be no alteration or 
changes in the Patent Bill. There is 
no clause like that.

Shri R. Ramanathan Chettiar: From 
your experience, are cartels in the 
drug and pharmaceutical industry 
operating in India under the guise 
of the firms enumerated in your list?

Dr. 1L A. Hamied: No cartels are 
operating in India. Cartel can only 
operate when the drug manufactured 
is the tame. Take tetracycline of 
Pfizer. It is manufactured by three 
firms. When it is manufactured by 
more than one firm, only then cartel 
can be formed.

Shri R. Banumathan Chettiar: You 
referred to Bs. 5.28 crores beiitg re
mitted by way of royalty and divid
end by those 35 firms.

Dr. K. A. Hamied: This is besides 
the remittance fo* purchase of raw 
materials by the 35 firms—another 6 
Crores.

Shri B. Ramanathan Chettiar: 
About 11 crores. In these raw mate

rials, they have more or less mono* 
poly. In reply to a question, you said 
that 80 per cent of the drugs are de
pendent on imported raw materials.

Dr, K. A. Hamied: May be 75— 80

Shri R. Ramanathan Chettiar: T h :
capital invested by foreign companies 
according to the RBI Survey (Nov. 
1964) is Rs. 14 crores in 1962-63, p. 
1387.

Dr. K. A. Hamied: It is: chemical 
7 crores, pharmaceutical 8 crores, other 
chemicals 13 crores— in all 30 crrtre3.

That is the total capital.

Shri R. Ramafnathan Chettiar: What 
is the foreign content of the capital?

Dr. K. A. Hamied: About 14— 16
crores.

Shri R. Ramanathan Chettiar: Out
of that, 2 crores was taken away 
by dividends in 1962, 5 crores 
way of royalty— total 7 crores.

Dr. K. A. Hamied: Out of 14 crores 
invested, 7 crores are taken out every 
year.

Shri R. Ramanathan Chettiar: In
196&-631 they had taken. Compared 

to that, what is the total capital of 
the indigenous manufacturers in the 
pharmaceutical and drug industry?

Dr. R. A. Hamied: I cannot say 
offhand. *

Shri B. K. Das: When the new Act 
comes into force, in your opinion, will 
foreigners still be tempted to take 
patents or do you think they will 
not come at all?

Dr. 1L A. Hamied: They would
come all right. They are threatening 
that the Bill will have so many un
desirable effects. But the fact is that 
they are saturated in their own coun
tries. I met a French manufacturer 
recently. He is starting a factory for 
manufacturing antibiotics in Vietnam.
I asked why he is doing it in that 
country when there is so much of un
certainty there. He said ‘We have no
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means of expansion in France. We 
w ill go wherever we can*. This is 
the condition in Europe today.

So I assure you it is merely a 
threat.

Dr. L. M. Singhvi: I would like to 
know, in the first instance, whether 
a provision for compulsory licence or 
licence of right would not preclude 
the difficulty that he anticipates in 
respect of patenting a number of pro
cesses, because as soon a person wants 
to utilise or exploit another alterna
tive procesS, he can always apply and 
use that process.

Dr. K. A.* Hamied: They generally 
have the better and easier process 
which gives more yield at less cost. 
But in order to prevent others from 
jumping by other means, their scient
ists work out all possible means and 
get those also patented, whether they 
are workable or not. The others reach 
the same product, but perhaps at 
double the cost and at half the yield.

Dr. L. M. Singhvi: Once a provi
sion for compulsory licence or licence 
of right is already there, there is no 
monopoly or exclusion in respect of 
utilisation of these alternative pro- 
cwwes.

Dr. K. A* Hamied: That monopoly 
right is also for the processes which 
they are not using. What I am saying 
is that if these processes are not bar
red, our scientists and technical ex
perts will have free scope to work 
on various chemical reactions and 
various processes.

Dr. Ii. M. Singhvi: Putting it differ
ently, do you not think that by al
lowing patent of a number of pro
cesses, you are making it possible that 
a number of processes and technical 
know-how would become public pro
perty in the sense of having that in
formation disseminated so that your 
own scientists would not have to do 
the process of research all over again? 
They cuuld use any one of these pro
cesses. •

Dr. K, A . Hamied: 1 am a chemist 
Myself, if the process is not known

to us, I have my own processes to 
work. But the moment I start work
ing, I reach a stage where I find it 
is already patented. I have to stop 
it there.

Dr. L. M. Singhvi: You mentioned 
that a certain monopoly is created 
because only one industrial licence if? 
given in respect of a particular drug. 
If more than one industrial licence 
were given, there would be no mono
poly. Is that the point?

Dr. K. A. Hamied: Not only licence 
given, bpt the manufacture started 
also. I have got a licence for a pro
duct for two years. But I never start
ed it. It should be giving of a 
licence and manufacturing the pro
duct according to the licence within 
a certain time. The more the manu
factures, the cheaper the product.

Dr, L. M. Singhvi: Would it be cor
rect to deduce that if more than one 
industrial licence were given aod if 
the indigenous manufacturers em
barked on the manufacture of fhat 
particular commodity, there would 
be no monopoly and in that case, 
you could not find fault with the 
patent law but with the 
procedure of the licensing Ministry 
which grants only one licence and 
not more than one?

Dr. K* A . Hamied: 1 have never 
said so in my memorandum that 
patent law i* responsible for high 
price/s. Patent law leads to mono
poly. ,

Dr. L. M. Singhvi: It is intended to 
lead to a kind of monopoly.

Dr. K. A. Hamied: That jnonopol} 
is removed, by compulsory licensing 
or licence of right and further by 
the issue of industrial Uccnces which 
has come to stay in our country. 
Then pi ^os will come down

Dr. L. M. Singhvi: Are you aware
that in our country a lot of sub
standard or spurious drugs are manu
factured. .
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Dr. K« A- Hamied: Mr. Borker will 
be able to say about that because he 
is dealing with it

Dr. L. M. Singhvi: You are the wit
ness now.

Dr. K. A. Hamied: That is the case 
everywhere, hot only in India, but 
in America, England Germany and 
so on. In America, there was an in
jection prepared on using which 10 
people died instantly. Nobody blani 
ed the American manufacturer. To 
err is human. It can happen any
where. An injection made by a for
eign Jinn when administered intra
muscularly resulted in a wound 6 in
ches long and one inch deep. Nobody 
blamed the manufacturer. But the 
Doctor was blamed, that his method 
of injection was wrong.

Dr. L. M. Singhvi: That w very 
unfortunate.

Dr. K. A. Hamied: If it was my in
jection, then the Doctor would not be 
blamed; they would say that the 
Indian medicine was bad.

Dr. L. M. Singhvi: The statement 
is often made, and has been made 
before us, that abrogation or relaxa
tion of patents might lead to a 
greater manufacture of spurious/sub
standard drugs, and therefore, 
patients would not know what they 
are buying. .

Dr. K. A. Hamied: No medicine is 
being manufactured by the patentee. 
They are all formulations based on 
the chemicals manufactured by the 
patentee.

Dr. L. M. Singhvi: What the ex
tent of research being doji$ by indi- 
gehous investors and manufacturer?

Dr. K. A. Hamied: Quite a lot 
today.

Dr. L. M. Singhvi: Is it self-suffi
cient so mucl\ so that w#e need not 
draw on research from abroad?

Dr. HL A, Hamied: Tlmjearch i* a
very costly process. I have had dis
cussions with government officials 
and ministers and informed them 
that research is a costly process. And 
in India it is ten times costlier than 
in America and England. The duty 
on the import of research instrument 
is 60 per cent. If it costs here 
Rs. 20,000, I can get it in America for 
4,000 dollars. If it gets out of uider,
I can phone the company and can 
get * it. repaired. But here, I have to 
import another one in a similar con
tingency. Who is stopping research, 
government or the people? Sometimes 
the duty is 60 per cent, 70* per cent or 
even 100 per cent on research ap
paratus.

Dr. L. M. Singhvi: How many in
digenous manufacturers are there in 
India in the field of pharmaceuticals?

( Dr. K. A. Hamied: Among the big- 
manufacturers we shall count about 
200.

Dr. L. M; Singhvi: What portion of 
the total consumption of pharmaceuti
cal formulations and drugs is manu
factured indigenously’

Dr. K. A. Hamied: Not more than 
20 per cent or 25 per cent; the rest 
goes to the foreign manufacturers*

Dr. L. M. Singhvi: What are the 
reasons for our not having embark
ed upon the manufacture of phar
maceutical raw materials which are 
not covered by anv patents?

Dr. K. A. Hamied: The manufacture 
of these things is hot a small process: 
A costly factory, a big factory has 
to be started. That can be started by 
people who hold capital. People who 
hold money do not understand what 
a coal tar distillant is, for instance* 
They are not interested. If I s4airt 
manufacturing, for instance, glass, 
they will go into it. Capital is shy. 
Of course they aie coming to this 
field now.
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Dr. L . M- Sinyhvi: Are you sug
gesting that even government .which 
is supposed to be omniscient is un
aware of the utility of producing 
these raw materials.

Dr. K. A. Hamied: Application for 
licences are to be made by the pri
vate people, not government. In the 
last two or three years, they are 
coming forward.

Dr. L. M. Singhvi: My las*, question 
is about the difficulties experienced by 
the pharmaceutical industry in work
ing or obtaining compulsory licence 
in respect of patents which could be 
commercially exploited in the coun
try. What are the main difficulties?

Or. K. A. Hamied: I mentioned 
that for us to realise a patent ofter 
getting a licence of right or by com
pulsory licence requires some chemi
cal and industrial knowledge which 
has developed only during the last 
few years.

Dr. L. M. Singhvi: Tt is not the de
ficiency of the existing patent law 
but deficiency of our own technical 
know-how.

Dr. K. A. Hamied: Plus the diffi
culties in getting a licence compul
sorily.

Dr. L. M. Singhvi: What kind of 
difficulty you face?

Dr. K. A. Hamied: I have not tried 
to get a compulsory licence; I do not 
care for these licences as I do every
thing myself.

Shri Y. B. Gandhi: You said that 
our production of pharmaceutical pro
ducts has increased tremendously in 
the last few years, from ten orores 
to something like 106 crores. Is it 
right to say that it has happened un
der the present system of some kind 

I °* protection that is being given to 
the pharmaceutical industry through 
the existing patents law?

Dr. K. A. Hamied: No, through im- 
frfrt control.

Shri V. B. Gandhi: Anyway, larger- 
production helps in diminishing the 
need for larger imports. If this pro
duction had not taken place, we will 
have had to import a substantial 
quantity and spend the precious forr 
eign exchange. As a result of the 
protection extended under the present 
system, the industry has b$en able 
to make a much larger production 
and that means we have saved so 
much in imports. Do you agree?

Dr. K. A. Hamied: That is not on ac
count of the patents, as I have told 
you already, but on account cf the 
ban on imports of finished products' 
and medicines.

Shrimati Sharda Mukerjee: One of
the thing which other witnesses 
tried to impress on us that a mere 
relaxation of the law in itself will 
not ensure the growth of pharma
ceutical industry in India because we 
have not the wherewithal in respect 
of the technology, capital and indus
trial base. What is your opinion re
garding this? For instance, you men
tioned the petrochemical indus
try. The process of the petro
chemical industry is not really 
a great deterrent. It is a Ks. 30' 
crores industry which requires pro
bably machinery worth Rs. 15 crores.

Is it your opinion that it is only # 
W  Patent law which is a deterrent,
Oi, is it your opinion that equally 
with the patent law is the fact that 
the othgr factors have not been avail
able in to the country in the last 18 
yeprs?

Dr. K. A. Hamied: Both.

Shrimati Sharda Mukerjee: To wJurt 
extent?

Dr. K. A. Hamied: I cannot give the 
exact difference and say how much 
it is. But the patent law has been' 
responsible for our not having any 
knowledge as how to do it. It was 
controlled by certain firms. American 
or German, and even if wc had the
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knowledge, it was difficult to set im
port of capital equipment, licenses Tor 
starting the manufactures and so on. 
Even then, some raw materials hud 
to be imported, because we cannot 
start from the basic things. For the 
petrochemical industry, as I said 
crude oil is necessary for manufac
turing petrol or petroleum products, 
and then for breaking them up, at 
some stage, the import of raw material 
and capital equipment was necessary, 
and. the technical know-how was also 
necessary. If we had the technical 
know-how, we did not have the 0ther 
three things; if we had the other 
three things, then the technical know
how was not there. So, these have 
to be developed. The Government 
Is taking interest in petrochemicals; 
at least they have given facilities to 
combine with other foreign flrrr.s and 
start petrochemical industries, but 
they will have to import raw mate
rial.

Shrimati Sharda Mukerjee; Do you
think that the Bill which i« before 
m b  is satisfactory?

«
Mr. Chairman: He has given that 

answer.

Shrimati Sharda Mukerjee: He said
that there should be a much greater 
relaxation in the law.

Dr. K, A. Hamied; I have answered 
that question already.

Shrimati Sharda Mukerjee: Regard
ing products per se and the process, 
you said there should be patent only 
for the process of the product; is it 
your opinion that the product should 
be patented or not?

Dr. K. A. Hamied: The product js 
patented on account of the process.

Shrimati; Sharda Mukeriee: There 
is a difference between the process 
and the product. ,

Dr. K„ A. Hamied: I know the
difference, but if the product is patent

ed, nobody can make that pioduct 
unless the process is known. This is 
happening in India. The product cal
led tolbutamide, is a British pharma
copoeia product. It is not a propriet
ary name. The patent is held by 
Hoescht for the manufacture of that 
product. 17 patents are held bv them 
for the manufacture of tolbutamide. 
If we import this product, thcv say 
that the product is also patented and 
we cannot import it. This is the 
position. So, they are today in full 
control of not only the process but 
the manufacture of tolbutamide.

Shrimati Sharda Mukerjee: Do you
think there should be a shorter term 
than what is provided in the BUI?

Dr. K. A. Hamied: I have already, 
answered it: 10 years.

Shii S. N. Mishra: Our main ob
ject is to restrict or eliminate the 
scope for exploitation which is in
herent in the situation. You have 
suggested a few methods for doing 
so. The methods that you liave tug- 
gested are, so far as I have been able 
to understand, to restrict the patent 
to one process. Secondly, to make 
provision for compulsory export; 
thirdly, to provide for the import of 
its products.

Dr. K. A. Hamied: In case the
patent-holder does not make it.

Shri S. N. Mishra: Yes; these are 
the three ways in which the scope 
for exploitation could be restricted 
or eliminated. Could we add to 
them— I am just testing my idea with 
you, and it may be a kind of com
promise— that in the case it is laid 
down that a particular level of produc
tion has to be attained inside the coun
try and if that level is not obtained, 
the Government would be compelled to 
allow import? There should be a kind 
of compromise. The Government can 
take a view of the requirements or 
the demand or the potential demand 
in the country and the Government 
can lay down that this level of pro
duction has to be obtained through
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the exploitation of the i*arucular 
method and so on. If that has not 
come about, then the Government 
will be compelled to provide for im- ' 
port. That makes it more reason
able, when you say that there should 
be sufficient import.

Then, if the development of the 
basic drugs and the intermediates 
comes about in a satisfactory way, 
then also the scope for exploitation 
would be very much limited, because 
much of the reasons for the increase 
in prices may be put down to the 
import of many of these raw materi
als too, which they have been using 
for this purpose. So, as we have been 
thinking, if in the country we are 
able to bring about adequate deve
lopment of the basic drug*? and the 
intermediates, then much of the scope 
for this can be eliminated. Would you 
like to lay more stress on that?

Mr. Chairman: What is your ques
tion?

Shri S. N. Mishra: It is a simple 
question. My question is, if it is laid 
down that a particular level of deve
lopment has to be attained by the 
exploitation of a particular method, 
would not the scopc for exploitation 
be limited. 1 am trying to tes* the 
idea with the learned witness. This 
is a very important question for which
I want to have his advice and his 
answer.

Dr. K. A . Hsemied: Regarding the 
first question, it will be very good if 
the patent-holder or the licensee un
der compulsory licence or oth*r 
licences, is induced— not forced or 
compelled but prompted—by the Gov
ernment to manufacture as much 
Quantity of that substance as is. need- 
®d in the country; it will he very 
good if the patent-holders or the 
licensees try to help and producc as 
much as is required by the country.
In case it is not possible for some 
reasons, you suggest that this should 
be imported by the Government, but 
ijkwe comes the foreign exchange 
Pifflculty. At the present juncture, 

question of import does not arise

at all. And therefore, we are not to 
consider it at the present juncture of 
the foreign exchange position.

Shri S. N. Mishra: That is something
else. The foreign exchange position 
may be difficult, but you should not 
go by that; it is only about the prin
ciple that 1 want to have your views.

Dr. K. A. Hamied: If foreign ex
change is freely available, you wilJ 
give notice to the manufacturer say
ing that we shall allow import, as Mr 
Kidwai did when the sugar prices were 
going high. He issued licences for 
the import of sugar, to 20 people— I 
know it— and the sugar prices im* 
mediately came . down.

Shri S. N. Mishra: So, in each case, 
would you like the Government to lay 
down the level of production which 
has to be attained, keeping in view 
the requirement of the country with 
regard to that?

Dr. K. A. Hamied: Yes.

Shri Sham Lai Saraf: Then the 
question will arise as to whether we 
have got the wherewithal in the 
country to get to that level of thinks 
u ig. •

Shri S. N. Mishra: The Government 
will take a review of the production, 
keeping in view all these things: the 
position of the resources, the demand 
in the country and so on. But it must 
not fall below a particular level of 
production.

Dr. K. A. Hamied: I have already
replied that the production of one 
item depends on the import of another 
five items. We are lacking in the basic 
drugs and intermediates. 1 am 
making certain products for which 1 
am given a licence for the raw mate
rial to the tune of three tons. I am 
producing a vitamin which is very im
portant today in India and which is 
not made by anybody else. If the 
Government does not allow me to im
port my three tons of raw material, I 
cannot manufacture my vitamins. So, 
the question is, for the manufacture
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of that much quantity laid down by 
Government, for the use of the whole 
country, the raw material required for 
the manufacture must be allowed by 
the Govenment. Otherwise, it cannot 
be made.

Shri S. N. Mishra: My question Nn.
2 is with regard to the development 
of basic drugs and the intermediates. 
If the basic drugs  ̂ and the interrne- 
diat.es are produced in the country in 
large quantities, would you suggest 
that there should not be much scope 
for the grant of patents?

Dr. K. A. Hamied: The grant of 
patent is quite different. To my 
knowledge, not many patents are in
volved in basic drugs and intermed
iates.

Shri S. N. Mishra: There will not 
be much scope for that.

Dr. K. A. Hamied: The patents start 
after the intermediates and when we 
have a combination of intermediates 
in 20 different ways, we reach 20 diff
erent products. Then, we start patent
ing. As a Chemist I have combined, 
one or two intermediates and produc
ed a drug for heart disease. Another 
man may combine two different inter
mediates and produce a tranquilliser. 
Everybody tries to combine interme
diates in making new synthetic che
micals which are used as drugs and 
medicines. That derive for making 
new inventions and discoveries in the 
field of medicines will always remain.

Shri S. N. Mishra: The prices will 
corme down.

Dr. K. A. Hamied: The prices will 
come down when competition starts.

Shri Peter Alvares: You and some 
other chemists have made out a case 
that one of the reasons for the stag
nation of the Indian pharmaceutical 
industry is the existence of foreign 
patents. This implies that because 
you are not able to work on those 
foreign patents, you are not able to 
expand. It is a very sorry state of 
affairs because it implies that all the

research that has been done has been 
done by foreign patentees and yoi* 
have nothing else to day. May I ask 
why is it that the Indian pharmaceu
tical industry has not been able to 
achieve a break-through in inventions 
of essential drugs?

Dr. K. A. Hamied: The break
through is not so easy as the Hon. 
Member thinks. There are so many 
factors involved in making a break
through. On the discovery of a new 
drug, whether it is for diabetics or 
heart disease, the break-through is 
a combined process of the chemist, 
the pharmacist, the bio-chemist, the 
microbiologist and the medical doctor. 
The combination of all these factors 
leads to a drug and leads to a patent.

Shri Peter Alvares: Some of the 
witnesses have been saying that in the 
interest of India, this patent law 
should be abrogated. It has also been 
said that one should not rely upon 
copying so much but one should try 
to do some sort of fundamental re
search. I would like to know why 
the pharmaceutical industry has not 
been able to achieve anything in that 
matter. Can you tell me what is the 
percentage of their profits which they 
invest in research from year to year?

Dr. K. A. Hamied: They invest
quite a lot.

Shri Peter Alvare*: What is the 
percentage?

Dr* K. A. Hamied: It will be aboujt 
20 or  30 per cent.
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Shri Gowdh: In the present Bill, 
there is a provision for th e . payment 
of royalty at the rate of 4 per cent. 
Do you think it is reasonable or do 
you think that, no royalty should be 
fixed or that the rate of royalty should 
be increased?

Dr. it. A. Hamied: I think 4 per 
cent is a very desirable percentage 
provided the person who takes . the 
licence works the patent and sells it 
in good quantity. It depends on the 
sale. If the sale increases to Rs. 30 
lakhs or Rs. 40 lakhs and he gives 
Rs. 1J lakhs to the patent-holder for 
doing nothing as royalty, it is a very 
good return.
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I am not talking of injections and 
tablets. I a!m talking of the raw 
materials and the patents for the raw 
rtiaterials. Tablets are being made 
here but the materials coming from 
there ar$ patented. The drugs are 
not patented; they are patented only 
in name.
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Dr. K. A. Hamied: The patent is 

responsible for higher price to a 
certain extent in the early stages of 
the product. For instance, Cartisone 
was manufactured by a very big lab
oratory in America. They spent mil
lions of dollars on that and the price 
they kept was Rs. 950 per gram. 
You may say that on account of the 
patent which they were holding, the 
price was Rs. 950 per gram. But that 
is not so. It is because they were the 
only manufacturers. There was nfc- 
body else in the United State*
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or in England o f  in Germany* 
They were selling at a price 
which they lik ed ’ because the 
drug was very important and 
useful. In America, the scientific 
workers are so advanced that they 
started to manufacture Cartisone by 
20 different methods which we in 
India are not able to do. They 
succeeded in that. When 3 or 4 firms 
started manuafacturing the product, 
the price cam? down to Hs. 95 and 
today it is standing at Rs. 8 only. 
So, in the early stages.if there is no
body coming forward to utilise that 
patent, then the patent-holder is the 
only man who manufactures the 
product. That is one of the causes of 
the rise in price. If enough number 
of persons come forward and take the 
licence and start manufacturing the 
product, then the price due to patent 
will never be high. If there is com
petition, the price will be less.
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Dr. EL A. Hamied: There are causes 
by which the prices of pharmaceu
tical chemicals are higher in India 
than in other countries of the.world. 
The price of sulphuric acid is double 
the world price; the price of nitric 
acid is three times the world price; 
that of caustic soda is double the 
world price. These are basic mater
ials required in the manufacture of 
various items.

Mr. Chairman: We are manufac
turing all of them here. ’

Dr. K. A. Hamied: Yes. Nitric
acid is manufactured only by Govern
ment at Sindhri; it is selling at three* 
times the world price.

Shri K. K. Warior: I want to draw 
the attention of the witness to this posi
tion: he said that we were short of 
the basic * material^;, then how can he 
complain that the foreign firms im

port these materials for finally pro
cessing them?

Dr. K. A. Hamied: I have not com
plained.

Shri K. K. Warior: Dr Hamied, in the 
event of these firms not importing, 
do you think that the Indian manufac
turers alone should import these 
intermediates?

Dr. K. A. Hamied: Let me explair^ 
this. The foreign firms are holding 
patent * for making, say, Butanol. 
They are holding patents for making 
the three ingredients. But they are 
not making these three ingredients 
here.

Shri K. K. Warior: Are they import
ing finished good?

Dr. K. A. Hamied: They import
finished raw materials and press them 
into tablets here. Why are they 
holding the patents?

Shri K. K. Warior: In the absence of 
that, what will the indigenous firms do?

Dr. K. A. Hamied: The knowledge 
of manufacture of intermediates is 
not available here.

Shri K. K. Warior: First you say that 
our pharmaceutical industry has 
developed to such an extent that we 
would depend on our own know-how 
and in another breath you say that, 
if at all we are allowed to import 
these intermediates or the basic raw 
meterials, we are not able to do the 
finished goods. How do you reconcile 
these two statements?

Dr. K. A. Hamied: We are allowed 
to import intermediates as much as 
the foreign firms are allowed to do. 
But they have the privilege of hold
ing a patent and not utilising it. That 
is what we are objecting to.

Shri K. K. Warior: You will agree 
that, if at all we get the raw materials, 
we do not have,the know-how to have 
the products finished?
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. Dr. K. Au Hamied: I am not com- in our w ay .. Whether it will continue
paring the Indian manufacturers. I in future also after our scientific
am saying that the foreign m&nufac- knowledge advances, I cannot say.
turers are not utilising the patents
which they are holding. Shri K. K. Warior: Till now eves*

though there was ‘ the provision Tor 
Shri K. K. Warior: What I want to compulsory licensing, many people did

know from you is this. As long as the not take advantage of that. Now do you
indigenous firms do not have the think that the provisions of Clause
knowhow, what is the harm in the 95 of the present Bill— for the terms
foreign firms holding it back or block- and conditions of compulsory licens
ing it? ing— are all right or do you think

that any further advantage should be 
Dr. K. A. Hamied: We have the given to the licencees, apart from the

knowhow. ✓ patentees?

Shri K. K. arior: I am sorry you are 
not catching my point. My point is 
this: some four processes are paten
ted by a foreign firm; they are using 
only one and xthree are left out just 
to block-----

Dr. K. A. Hamied: My argument is 
that they are not using even one.

Shri K. K. Warior: Why can’t the indiw 
genoug firms have their own know
how to make use of the basic mater, 
ials which can be imported?

Dr. K. A. Hamied: They are now 
gradually using it. Our scientific 
knowledge is slowly advancing; the 
laboratories are now working. Im
mediately after Independence, we 
were passing through difficult times; 
we had the import control difficul
ties— raw materials, even for research, 
were not allowed. But now we have 
advanced so much that today we are 
in a position to overcome those diffi
culties and we are doing some work.

Shri K. K. Warior: Is it your opinion 
that, even if you had all the facilities 
of raw materials and the facility of 
the background of the chemical indus
try* you will not be able to develop 
to this country your own inventions 
and your own production? In other 
words, is it your opinion that, given 
*11 other favourable conditions, the 
existing Act will come in the way of 
your developing? *

Dr. K. A. Hamied: From my ex
perience I can say that it has come

Dr. K. A. Hamied: I have already 
replied. So far as the present Bill 
is concerned, they are sufficient. If 
more facilities can be given, so much 
the better.

Shri K. K. Warior: My question arise* 
this way. When there is no agree
ment between the patentees and the 
licensing applicants as far as royalty 
and. other considerations are con
cerned, when such disputes arise whnn 
there is no agreement and the Con
troller comes into the picture, do you 
think that the present * provisions 
contained in Clause 95 of the Bill are 
satisfactory or any amendments are 
necessary?

Dr. K. A. Hamied: I have already 
replied to this.

Shri Kashi Earn Gupta: You have 
given a statement that Japan started 
its Patent Act in about 1945, after 
the Second World War. Some say 
that it was after the First World War. 
So I want to kifow whether you have 
based your knowledge on the fact 
that you have seen the document it
self—-the Patent Act— or your know
ledge is borrowed from some others.

Dr. K. A. Hamied: It is borrowed 
from  the general inform ation which
I have been able to receive. I can
not say from  which document I have 
been saying this. Mr. Davar also has 
said the same thing.

Shri Kashi Earn Gupta: My point is 
this. Have you seen the Act itself?



Dr. K A. Hamied: 1 haVe not.
Shri Kasht Ram CtopU: You say

• that you are exporting your own in*di- 
cines. Are they patented medicines?

•

Dr. K . A. Hamied: ^Medicines we 
are exporting. We are Also exporting 
raw materials of pharmaceuticals.

Shri Kashi Ram Gufcta: Does your 
firm possess any patents? How many 
are there in your firm?

Dr. K. A. Hamied: About 4 or 5.

Shri Kashi Ram Gupta: Are they 
'doing quite all right?

Dr. K. A. Hamied: 3 out of them.

Shri Kashi Ram Gupta: Are they 
being sent outside?

Dr. K. A. Hamied: We are not
•debarred from sending outside. They 
are not se$t outside beacuse other 

•countries have their own laws, import 
control orders, etc. I am not allowed 
to import finished medicines from 
»other countries. They cannot import 
from my country. There is no bar on 
me from exporting.

Shri Kashi Ram Gupta: You said 
that you have experience about re
search. When you say that it takes 
long time these days to arrive at any 
new invention, because it has become 
more competitive, thousands of com
pounds may be there and only one of 
utility may be found. This is a sort 
of gambling where a lot of money is 
put in. This is one argument. The 
other argument on the other side is 
this. They say that the period for 
which fn* patent may be given should 
be verv iow. How do you reconcile 
the two?

Dr. K. A. Hamied: 8 years or 10 
.years

Shri Kashi Ram Gupta: 10 years
from the date of application. It may 
lake 3 or 4 or 5 years for the same.
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* Dr, ^ ; Hainled: . TKey. 'may start
tye manufacture before the seallftf 
time.

Shri Kashi Ram Gnpta: They can 
ptart it, but government cannot take 
Action.

Dr. K . A. Hamied: The momejpX 
patent application is made and filial 
specifications are submitted.. . .

Shri Kashi Ram Gupta: He w on\
do it.

Dr. K. A. Hamied: There are articles 
manufactured in England and Bombay 
and it is written: Patent applied for. 
You can't copy it

Shri Kashi Ram Gttpta: The control
ler cannot interfere so long as it is not 
sealed. Why should one start like that 
when a law does not allow?

Dr. K. A. Hamied: Law does not 
prohibit him from starting. It does 
not prohibit him from starting. S*> 
long as process is known only to me 
and not revealed to anybody else-----

Shri Kashi Ram Gupta: Unless it is 
sealed he cannot go to court of law. 
That period cannot be < ounted that 
way. You say, it may be less than 16 
years.

Dr. K. A. Hamied: I am not able to 
know the legal point raised by the 
hon. Member. After specifi. ations are 
completed and filed by patentee in the 
patent office, after that, I believe th£ 
patmt applicant is protected if he 
makes known to the people that he is 
manufacturing such and such a pro
duct and that the patent is pplied 
for; nobody can copy that under the 
law.

Representative of the Ministry: Ap
plicant is not sure as to what is going 
to be the ultimate patent. Some of 
the claims may have to be amended 
So it is only after their acceptance and 
opt>osUion period is over that patent 
will be sealed and right accrues after 
sealing of patent. No suit an be filed 
under any rule earlier than sealing.
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Jfaaw ‘patents arebeing sold in Eng
land and Germany and they aay: 
Patent applied for.

JHr. /Chairman: The witness is not 
competent. These are all legal points.

•Shri Kashi Ram Gupta: Do you
•free to .the period?

Dr. K. A. Hamied: I have already 
replied to that.

Shri Kashi Bam Gupta: The rate of 
Royalty of 4 per cent is enough you 

In these days it is a competitive 
position regarding research. Will that 
amount spent on research be able to 
be recovered by this 4 per cent of 
royalty?

Dr. K. A. H am M ; If licence is 
grahted to several Arms and you ex
clude that licence 4 per cent will be 
ainple. He wiU get 4 per cent from 
10 firms.

Shri Kashi Bam Cvltpta: Vou should 
five your opinion about the rate of 
royalty. •

Wr. Chairman: He has mentioned 
that. 4 per cent is enough.

Dr. K. A. Hamied: Companies de
clare dividend of 6 per cent. If patent 
holder gets 4 per cent without trouble 
and labour, I don’t think it is bad.

•Shri Kashi Ram Gupta: What are 
the difficulties for companies like you 
to have your own know-how patented 
in the present conditions?

Mr. d ia irm an : Know-how is not 
patented.

Dr. K. A. Hamied: Some of our 
patents are well known ones. Others 
4pn*t know. We want to hide our 
research. W e apply to the patent 

We are holding a few patents. 
We consider it a& complete secrecy of 
°^r# *nd nobody can copy it  If any- 

copies it I will also suffer.

S hn  Sham Lai Saraf: You said that 
the annual return by way of dividend

» 7(B )L.S-1*

and know-how is over 7 crores of 
rupees. What is the total investment 
made by foreign investors in India?

Mr. Chairman: He has given that
also.

Shri Sham Lai Saraf: What is the 
annual return for that investment 
plus technical know-ihow?

Dr. K. A. Hamied: This is 7 crores 
on investment of 14 crores.

Shri Sham Lai Saraf: The entire 
investment on the part of foreigners 
is only 14 crores.

Dr. K. A. Hamied: There are 35 
concerns.

Shri Sham Lai Saraf: At the present 
stage there is lack of knowledge and
there is lack off inventive genius and 
technology. What measures do you 
suggest so that we may come up to 
the level of the progressive nations of 
the world?

Dr. K. A. Hamied: This is nothing 
coming under patent law. There are 
many methods.

Shri Sham Lai Saraf: This law is 
brought from England for specific 
purpose. There are juimber of mem
bers speaking on different aspects of 
the Bill. Our feelings and fears are 
there. We do not want to get them 
from outride for all times to come. 
You have said that this is a reciprocal 
law, Today we are not yet in a stage 
of V orocating with foreign coun
tries. /o u  know it because you are 
an expert. How do you suggest that 
we can at least reach a stage so that 
we will be able to reciprocate? How 
long will it take for us to reach that 
stage?

Dr. K. A. Hamied: About 20 to 30 
years.

Shri Sham Lai Saraf: We are at
the lowest ebb so far as development 
is concerned. Our advancement in 
gdence and technology cannot be



compared with the achievements of 
advanced countries.

Dr. K. A. Hamied: I agree that
foreign countries are today very much 
advanced in technical know-how and 
ingenuity. They have been doing that 
work for years. But this has nothing 
to do with the patent law. I can write 
a thesis on that.

Shri Sham Lai Saraf: Unless there 
is collaboration we will not go ahead. 
About abrogation of this law, you 
might be knowing that in Italy when 
this law was abrogated for a number 
of years the goods manufatcured were 
defective and of low quality. Then 
the Italian Government was forced to 
introduce a law. Today the law is 
on the anvil of the Italian Parliament.

Dr. K. A. Hamied: In Italy the real 
reason is that certain gigantic insti
tutions do not want smaller firms in 
Italy to manufacture certain chemical 
which those gigantic firms are 
manufacturing. The smaller manu
facturers started manufacturing them 
because they do not care for 
the patent law. Now the gigan
tic American and Italian Arms 
are forcing the Italian Government to 
pass a law. The law is not yet passed. 
But who are behind this move? They 
are big firms. Similarly, here also 
lawyers are flying from Switzerland 
and Germany to oppose this Bill.

Shri Sham Lai Saraf: Regarding
your own firm, how many of your 
know-how are patented under this?

Dr. K. A. Hamied: About five or 
six.

Shri Sham Lai Saraf: You said 
that as far as foreigners who are 
working in collaboration or on their 
own are concerned, to the extent of 
manufacturing within the country, 
they may be allowed patent rights. 
Otherwise, they import and let others 
also be able to import.

Dr. K. A. Hamied: If they are hol
ding a patent for a certain product 
in our country and a-e selling it with
out manufacturing— I can give you so

many examples. Acromycin is one 
such.

Shri (Sham Lai Saraf: That means 
importing a commodity should not 
come under this.

Dr. K. A. Hamied: It is so also
under the existing law. Under the 
new Act it will be free. They can 
import.

Shri Sham Lai Saraf: For manu
facturing a particular drug there are 
more than one process. A  particular 
firm is employing just one process. 
With regard to the rest, it should not 
be allowed.

Shri K. A. Hamied: I quite agree.

Shri Sham Lai Saraf: With regard 
to inequality of prices ranging bet
ween what is being sold in our coun
try and foreign countries, what would 
you suggest to regulate the prices?

Dr. K. A. Hamied: I do not think 
that by statutory regulations prices 
can come down. ’

Shri Sham Lai Saraf: With regard 
to raw materials for manufacturing 
drugs, you have said that they are to 
be imported. How long shall we con
tinue to import these? Or, do you* 
think that attempts have to bo made 
to use our own raw materials?

Dr. K. A. Hamied: We are unneces
sarily afraid of imports. Switzerland 
is a country to which God Almighty 
has given nothing— no steel, no coal, nor 
coaltar. Still it is the largest pro
ducer of chemicals and pharmaceuti
cals which have flooded the whole 
world. They have no raw-materials 
except cheese and butter and milk. 
How did they achieve this? Because 
they are allowed to import all types 
of things for manufacture. Govern
ment do not interfere. Their scientific 
knowledge an£ development is so high 
that they are now the experts. They 
are importing coaltar products from 
France, Belgium, etc. We are not 
allowing that. I am trying to tapklo



179
this matter with the new Finance 
Minister. Plea9e allow us to import 
all raw materials free of duty. Let 
us then see how much export we oan 
do. If I import raw materials for 
Vitamin from Germany at 65 per cent 
duty, I cannot do anything after that. 
If the Finance Ministry take a very 
rational view on imports of raw mate
rials, all these can be converted into 
finished products as Switzerland is 
doing. W e shall also then flood the 
world with our things and our science 
and industry also will develop.

Shri Sham Lai Saraf: Would you
please send a n°te to the Chairman 
on this question -of import of raw 
materials indicating what type of raw 
materials will be helpful to us?

Dr. K  A . Hamied: We will.

Mr. Chairman: Thank you very 
much.

(The witness then withdrew)

(Dr. Abraham Patani wa$ called in)

Mr. Chairman: Dr. Patani, Dr.
Hamied has already taken three hours. 
Our friends are tired. Tomorrow we 
have got two foreign witnesses. We 
cannot postpone their evidence. Since 
you are coming from Bombay, we wM  
give you some other time. Please 
excuse us. We want to give#you full 
time. r

Dr. Abraham Patani: Thank you,
Sir.

(The Committee then adjourned)
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Dr. J. M Hunck, Chief Editor, 
Handeisbllatt, Duesseidors, West 

Germany
Mr. Chairman: Have you got suffl 

cient number of copies?

(The witness was called in rnd he 
took his seat)

Dr. J. M. Hunck: Not now; I can 
hand it over to you tomorrow.

Mr. Chairman: Dr. Hunck, the evi
dence that you give will be treated 
as public and published and distri
buted to our members and also 
placed on the table of the Parlia
ment. Even if you want anything to 
be treated as confidential, it will be 
printed and distributed to our mem
bers. We have received your memo
randum and it has been circulated 
to all the members. If you want to 
supplement anything, you may now 
do so. After that, the members will 
ask questions.

Mr. Chairman: We will require 65 
copies.

Shri R. Ramanathan Chettiar:
Before Dr. Hunck begins, we would 
like to know something more about 
Dr. Hunck.

Dr. j .  m . Hunck: May I supple
ment my memorandum now?

Dr. J. M. Hunck: Handelsblatt is 
an economic and financial paper and 
I have been the Chief Editor since 
the starting of this paper; it was 
started in 1946. It is a new stylo of 
financial paper where international 
relations in the field of commerce 
play a very important part sjid this 
pattern has been followed all these 
years. To a considerable extent, it
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has also promoted uur foreign trade 
whether export or import.

, Shri R. Ram anathan C hettlar: We
would like to know whether any 
pharmaceutical industry or drug 
industry in Germany has got any 
interest in the economic journal.

D r. J. M . H u nck : Yes. No financial 
interest, i.e., capital.

M r. Chairm an: You are not con
nected with these industries. You 
are not connected with the Patent 
Law. You are not a practising agent 
or attorney for patents. Only as an 
amicus curiae?

Dr. J. M . H u nck : Yes. Some phar
maceutical industries in Germany 
came to know about my intention to 
come to India and asked me if I 
could try to do something for them.

M r. C hairm an: Have you got any
thing in writing to show that they 
have authorised you to come and 
give evidence?

D r. J. M . H unck : No. They asked 
me if and when I go to India I can 
do something for them.

M r. C hairm an: As one interested in 
the collaboration between India and 
Germany?

Dr. J. M. Hunck: Yes, that is my 
point.

M r. Chairm an: You may begin.

D r. JT. M . Hunckc Hon’ble Mr. Chair
man and Hon’ble Members of the Joint 
Select Committee, at the outset, I 
would like to thank the Committee 
for having granted me the opportu
nity of appearing before you and 
offering my views on the Patent Bill 
1965 and elucidating some of the 
matters, mentioned already in my 
memorandum. India is by for the 
largest active democracy of the 
world and since independence has 
been a tower of justice and equality.

The fact that the Committee has 
agreed to invite oral evidence from 
other countries of the world with 
regard to tftis legislation bears ample 
testimony. For this reason, many 
nations, including West Germany, 
have maintained friendly relations 
with India. ,

I would like to refer to the preface 
which Dr. Leubke, President of the 
Federal Republic of Germany wrote 
for my last book on India entitled 
India Tomorrow which generally states 
that real friendships always produce 
new friendships, and to the words of 
Dr. Leubke:

“Just as the social duty of the 
individual to the community of our 
people has become a fundamental 
principle of our national life, so 
our people as a whole feel they 
have a social duty to the larger 
community of the peoples. The 
world will judge our people ac
cording to their willingness to aid 
other peoples. Indians and Ger
mans have co-operated in various 
fields; scholars from both our 
countries have worked in close 
co-operation in the spheres of arts 
and literary studies. This colla
boration is now spreading to the 
field of technology. May it pro
mote the welfare of the Indian 
nation and contribute to a flour
ishing friendship between Ger
many and India?”.

Similarly, the Federal Minister for 
Economic Cooperation, Mr. Walter 
Scheel, mentioned on the 13th of Janu
ary this year, when he held a press 
conference in New Delhi, that the 
Federal Government would do its best 
to help India by capital aid. Besides, 
it would lay special stress on techni
cal aid which includes education and 
training. Furthermore, the German 
Government will promote joint ven
tures between Indian and German 
firms in a more intensive manner. 
The Indian Investment Centre told me 
yesterday that till September, 1966, a



total of 372 approvals for joint ven
tures had been accorded. These joint 
Ventures which provide foreign capi
tal and technical aid as well, can, as 
a matter of fact, only flourish in a 
favourable investment climate and 
because you^ government will only 
allow new investments in those 
branches which are of the utmost im
portance to the health and economic 
developments of your people, such 
climate may be called the corner
stone of provable co-operation for 
all parties concerned.

In my opinion, international part
nerships are the stepping stones to 
future economic stability. They are 
the most dependable means of over
coming obstacles. With their aid, 
India is bound to gain in stature as an 
international partner in trade and 
industry. Due to its vast population 
and the vast untapped resources of 
mineral wealth, India i9 most suitable 
to become one of the most important 
economic partners in the world. If 
India were to achieve this, she must 
lose no time in developing the home 
market and supplementing it by an 
export trade with various other coun
tries of the world. •

To quote the words of Shri G. L. 
Mehta, Chairman of the ICICI and 
India Investment Centre:

“There is nothing objectionable 
per se in obtaining assistance 
from other countries whether in 
the form of government aid or 
private investment obtained on 
fair terms and in a selective 
manner.” .

Shri Ashoka Mehta, the non. Minister 
for Planning has rightly emphasised 
that self-reliance does not mean self
denial of the essential means of deve
lopment, which is foreign aid, or even 
stagnation of the economy.

Mr. Cb^rtffeli; You are only re
peating what is;' already contained in 
your memorandum.

ias
Dr. J. M. Hunck: There are two 

quotations which I have given.

Mr. Chairman: You have already 
said all this in your memorandum. 
If you want to supplement anything 
in addition, you may do so. It is noi 
necessary to read the whole thing 
again.

Dr. J. M. Hunck: I am only giv
ing these two quotations.

Your Committee is considering a 
new patent law which amongst other 
things gives special treatment to arti
cles of food and medicine. Your 
esteemed Health Minister, Dr. Sushiia 
Nayyar, who being also a medical 
doctor is extremely competent to deal 
with all questions concerning health, 
has tried as far back as 1963 to re
model patent protection for foods and 
medicines for the main reason that 
production may rise and that consu
mer prices might in consequence go 
down. The hon. Health Minister is 
making efforts to obtain cheap medi
cines for the people. But *bich is 
the best method to do so?

I have been an economist during 
all my life and did practical and theo
retical work as a scholar, as a busi
nessman, as a writer and as the editor 
of an economic paper of international 
reputation. In my opinion, prices 
will only become lower if the produc
tivity increases and more goods are 
being offered in relation to a given 
demand In the case of pharmaceu
ticals, this means, in the first place, 
that research and development goes 
on in the same intensive manner as 
has been done in all countries where 
new drugs have been produced and 
sold on a large scale. This research 
and development is very expensive. 
Proof of this fact is the statistical late 
about new drugs produced during the 
last fifteen years in various countries. 
U.S.A. figures with not less than 359 
new drugs, little Switzerland with 44, 
West Germany with 32, United King
dom with 27, and France with 21 and 
the remaining countries including
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Italy and Russia produced fewer than 
five each.

India is trying to achieve self-suffi
ciency in food by 1971-72* This was 
even confirmed to me yesterday by 
your hon. Fbod Minister, Shvi C. Sub- 
ramamam, whom 1 had the pleasure 
of ipeeting yesterday. This means 
increased crop production and cattlc 
improvement, to say the Jeast, accord
ing. to Dr. P. V. Sukhatme, Director, 
Statistics Division of the F.A.O., who 
delivered the Dr. Rajendra Prasad 
Memorial Lecture in Cuttack on De
cember 31st. Dr. Sukhatme stated 
that 25 per r̂ ent of the Indian people 
suffered from hunger and malnutri
tion; in the case of children it was 
even worse. This makes your endeav
ours to bring down prices for medi
cines and pharmaceutical products like 
vitamin tablets quite understandable. 
But one should not forget that out of 
about three thousand experiments 
in the laboratories only about one 
product becomes of practical use and 
will be a commercial success too. The 
question, therefore, arises, of course, 
whether the Government itself should 
be in charge of laboratory research 
work by means of public enterprises. 
Research and development of that kind 
includes pharmacology, toxicology 
and .clinical trials in several hundred 
clinics in the country and abroad 
which usually takes four to six years. 
Very often, it happens that these trials 
prove to be unsuccessful or that after 
one or two years the disadvantage
ous effects of the product are observ
ed. In the meantime, three to four 
million rupees might have been spent. 
Perhaps there might be very few dir
ectors the public sector research 
undertakings who would courageous
ly stop further trials after enormous 
amounts of money have already been 
spent and that will be lost. The pri
vate entrepreneur, however, it used 
to take these risks, and he must do it 
if solely for competitive reasons. He 
is possessed by the idea that that 
another time the lost money will be 
recovered by first class laboratory re

search. The mere risk element in re
search might in any case be claimed 
as justification for higher returns. 
Surely, in many cases, drug Arm is 
like an economist; its income lies in 
its brain power, its principal asset. 
Yet no one has tried tB express my 
own earnings as a rate of return on 
my capital (e.g. car, office, one type
writer) .

In the drug industry, the existence 
of patents does not restrict competi
tion. In fact, patents are essential to 
competitive endeavours Drugs have 
a very inelastic demand. If a patient 
can in any way manage it, he will 
consume the drugs of his doctor's 
.choice. Price competition is therefore 
very unlikely to be effective. Rather 
it is substitute competition which 
typifies the drug industry, namely, 
rapid obsolescence of products, one 
drug being quickly replaced by a bet
ter one. Each company strives to dis
cover new products and to improve its 
old ones. In other words, the objec
tive must be determined from the 
point of view of whether it helps to 
promote (a) research for developing 
and discovering neto drugs and pro
cesses by granting rewards for creati
vity and for the risks which have 
been undertaken in such research, 
(b) the cross fertilisation of ideas by 
encouraging publication of inventions 
rather than their suppression as a 
trade secret, (c) by creating a classi
fied source of information concerning 
existing technology so as to aid in 
the conduct of research and prevent 
duplication of efforts, (d) by such 
cross fertilisation of know-how to 
improve and develop own know-how 
and thereby to become a major part
ner* in international economy.

Less developed countries very often 
complain that young scientists prefer 
to stay abroad where they might earn 
more than at home. This situation is 
not unique to India. I can tell you 
that in 1962, not less than 356 and in 
1963, in total 428 German scientists 
and technicians emigrated to the
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United State*. It is estimaied • that 
between 2 and 3 thousand German 
scientists and engineers are working 
in the U.S. The German Government 
is trying hard to get them back. So 
Scientific institutions are being erect
ed on a broader scale. Their salaries 
will be enhanced. All over the world, 
skilled people are moving to the more 
developed countries. W e have a lot 
of young scientists from African coun
tries, from the Near East and also
some from India who do excellent
work. The British figures since the
Immigration Act, analysed by the
Ministry of Labour, show that from 
June, 1963. to June, 1964, some 32,000 
employment vouchers were issued to 
commonwealth immigrants and over 
90 per cent of these went to India and 
Pakistan. Development, as a matter 
of fact, is not simply a matter of pro
ducing skills; it is a matter of pro
ducing opportunities to use these 
skills. This includes laboratories, 
good salaries and similar incentives. 
First class laboratories or joint ven
tures or even foreign firms in India 
might offer a chance for young Indian 
scientists to be trained within the 
country and under conditions which 
he will meet when doing work within 
his own enterprise or with an Indian 
firm later on. This can only be 
achieved if there is a reasonable op
portunity to recoup the capital invest
ed and a reward for the risks under
taken in the shape of patent protec
tion. ; j f

Your country, where flO per cent of 
the national income comes from the 
private sector, has spent in 1961-62 
on scientific research an insignificant 
amount of Rs. 46.9 crores which is 
Rs. 1.07 per capita and 0.32 per cent 
of the national income, while the total 
investment up to the end of the Third 
Plan as estimated at the huge sum of 
Rs. 30,000 crores, most of the invest
ments being based on imported tech
nical know-how. The Federal Repub
lic of Germany with a population 
only l/8th  of the Indian population 
has spent in 1962 a total sum of 
Rs. 517 cftrires. Nevertheless, the so- 
called technical balance of payments

(which compares the imports with 
exports of royalties) is highly unfav
ourable as far as the Federal Repub
lic is concerned. In 1962, 50 million 
dollars were earned by German royal
ties whereas German firms paid not 
less than 135 million dollars for royal
ties abroad. This results in a nega
tive balance of payments of 85 million 
dollars. Another statistical data
might interest you. 75 per cent of 
private research and development in 
western countries is in the fields of 
aviation, construction of electrical
machinery and appliances and the last,, 
but not the least, chemical industry 
including pharmaceuticals.

It was the German chemical indus
try which invested most abroad dur
ing the last few years. In many 
Latin American Republics, the big 
dye-stuff companies and Schering
have established factories to produce 
besides the dye-stuffs, artificial fibres, 
fungicides, pesticides, pharmaceutical 
products etc. FARBWBRKB HOECHST 
to give you one example, have invested 
abroad a total sum of more than Rs. 
30 crores of which 44 per cent was in
vested in less developed countries. .

More than half of German private 
investments abroad were made by 24 
big firms out of which 9 hold a lead
ing position. This means that private 
investment is generally being made 
by relatively a few big enterprises. 
This is quite understandable because 
it must be remembered that especial
ly the chemical and pharmaceutical 
firms need a lot of money to invest to 
the advantage of the country where 
they are carrying on their work.

Now let us look at sonte leading 
pharmaceutical firms and their busi
ness in India. First there is HOECHST, 
which participates in a joint venture 
with a majority Indian capital parti
cipation. HOECHST also plans to 
establish in collaboration with Indian 
partners a research laboratory near 
Bombay where Indian scientist will 
be usefully engaged. A  few young 
Indian scientists are at the present 
moment being trained in Germany 
and they will, on return to India, 
occupy leading positions in this re-
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stanch unit. CIBA, by the way, has 
built a huge research centre in Bom
bay where Indian scientists are busy. 
Next comes Bayer with a joint ven
ture and a German part of 50 per cent, 
Bayer India has almost completed a 
factory near Bombay at a cost of 
Rs. 6 crores which will commence pro
duction in *the beginning of autumn 
this year. Bayer will develop in this 
new factory three products which are 
vital or India's development. First 
coutchouc (rubber) auxiliaries, second 
pesticides, insecticides and fungicides, 
third pharmaceutical products against 
tropical diseases, besides- resochine 
which fights malaria. In all these 
cases, it must be found out whether 
the Indian climate needs a different 
composition of the product, necessary 
to make it possible to store these pro
ducts for a certain period without 
danger of deterioration. In other 
words, every foreign enterprise which 
does work within India must start a 
certain scientific work to flî d out 
whether Indian conditions are appro
priate to either store their products 
or make the best use of it. Further
more, these firms are experiencing 
with indigenous plants and active in
gredients. Foreign knowledge is be
ing matched, to the advantage of all 
parties concerned, with Indian know
ledge. And everything should be 
done to protect such a development in 
the way of a fair patent law.

Boehringer Knoll works with a 
German partnership of 48 per cent., 
Sarabhai-Morck with 33 per cent, and 
German Remedies with 49 per cent. 
On account of the uncertainties of 
the Patents Bill, many German firms 
will hesitate to invest more in Indian 
laboratories. This, of course, would 
change at once if and when a patents 
law will be modled on a basis which 
is not confiscatory in character and 
on the basis of international terms to 
protect private property, whether 
material or intellectual.

In view of the most unfavourable 
foreign trade balance, India is highly 
interested in more exports. If the 
Patents Bill becomes law in the pre
sent farm, exports will hardly be pos
sible because expenses and risks are

relatively high and could not be cov~ 
ered by the extremely small margin 
of profits which have been mentioned 
so often. Foreign partners are quite 
prepared to agree to exports being, 
undertaken under conditions of a fair 
Patents Bill. They will do so the 
more since prices calculated in West
ern Germany, for instance (which 
may be considered to be a hard cur
rency area) will naturally be higher 
than in countries with soft currencies. 
This export business will, therefore, 
be an asset which could hardly be 
over-estimated in joint ventures pro
ducing pharmaceuticals.

Foreign investments in Germany 
might give you another illuminating 
example of what concentrated inter
national oon>p3ration means. Bet
ween September 1901 and June 1965, 
the amount was Rs. 777 crores, half 
of which came from neighbouring 
countries and the rest from the U.S.A. 
As far as German investments abroad 
are concerned, they come in the pri
vate sector up to 1964 to only Rs. 8.64 
crores. West Germany is, therefore, 
in consequence of the enormous losses 
due to the last war, walking to a cer
tain degree on foreign crutches. In
ternational partnership was an effici
ent help in the recovery of the West 
German industry. Capital has been 
made freely transferable by the then 
Minister of Economics, Prof. Erhard. 
West Germany was able to gain its 
feet and surge ahead. Now it is, as 
you might know, the second largest 
trading partner in the world. The 
principle of its system is not only to 
assist the economically week but to 
give full oope to initiative and free 
enterprise.

I shall now give you another ex
ample which refers to an Asian coun
try, Japan;; after the second world 
war, has made rapid progress in tech
nology and industry and accomplish
ed considerable technical innovation. 
As the Japan Patent Association has 
explained in its memorandum which 
was handed over to the esteemed 
Select Committee, this is all due in 
an important degree to the introduc
tion of foreign patents, foreign know
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how and foreign capital nto Japan 
under the protection of Japanese 
Patent# Laws which are in lines simi
lar to the laws in other industrialised 
countries of the Western orbit. The 
technical balance of trade including 
patent royalties and payment lor 
know-how amounted in 1904 to foreign 
expenditure of 146.4 million dollars 
while Japan received in the same year 
for patent royalties *nd know-how 
from abroad only seven million dol
lars. This again means, as in the 
German case, a negative balance of a 
sum total of 139.4 million dollars. 
Our Japanese friends reiterate this 
fact b y  saying that it is in this way 
that they have made technical pro
gress in industries and have gained 
much larger sums in foreign currency 
by the exportation of the products 
thus made in Japan. It is exactly 
such a point of view which should be 
included in the basic objectives of 
your Patents Law and play a very im
portant role. It is mentioned further
more in the Japanese memorandum 
and I quote: “It is nations such as 
Japan and West Germany which held 
a complete Patents System and that 
have made progress in industry sincc 
the Second World War” , And I may 
add in a phenomenal way.

If you consider the Indian Patents 
Bill under these aspects, one might 
say that it has restricted essential and 
substantial rights. The consequence 
mentioned in the Japanese memoran
dum is formulated as follows:

‘I f  any form of property were 
to be used or acquired by gov
ernment without payment of rea
sonable compensation and with
out due process of law, such use 
or acquisition would offend the 
fundamental rights which we have 
always jealooisly safeguarded in 
a democratic country and India is 
considered as a model case of de
mocracy."

The effect of this BiU, if enacted, is 
tentamount to taking of property 
under power of Government without 
due process of law, without provision 
*°r an appeal to a judicial tribunal

and without just compensation. To# 
give some data about the recent eco
nomic development of Japan, exports 
have risen in 1965 by 26 oer cent after 
23 per cent in 1964. The balance of 
payment came out with additional, 
rupees 96 crores. The Gemini balance 
of payment by the way in comparison 
in 1965 ended, for the first time since 
14 years due to enormous imports 
caused by high prices, with a deficit 
which .can be apprias^d at about 
rupees 780 crores. And may I add 
to finish up the Japanese cas® that 
the special adviser to the Minister of 
Foreign Affairs, Mr. Ohkita, mention
ed some days ago in New Delhi that 
though the economic planning agency 
of the government had produced seve
ral plans since the end of World War
II, the Japanese economy pre
dominantly a private enterprise and 
the per capita income in 1984 stood 
at 2900 rupees, by far the highest in 
Asia.

Reference is often being made to 
Italy and its patent laws. Everybody 
knows that the Patent Laws in exis
tence have been reformed under the 
domination of Mussolini in 1939. 
There is practically no patent protec
tion for pharmaceuticals in Italy, 
with the consequence that small and 
obscure firms are flooding the mar
ket, but nevertheless, international 
products are being preferred. HOE- 
CHTS, for instance, is in the market 
with 76 per cent of diabetes tablets 
consumed whereas 37 Italian firms 
deliver only 24 per cent. The same 
is the case with products of other 
Aims who are research oriented. 
The chemical industry of Italy, as 
you might know, however, enjoys 
patent production and has developed 
a high international standard, if you 
take f i. Montecatini and Edison.

Now the Italian pharmaceutical in
dustry wants international exchange 
of technical progress and the Italian 
government has drafted a bill record
ing to which patent protection shall 
be granted for processes to manufac
ture drugs and medicines. The draft
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’bill is before the Judicial committee 
•of the Italian Senate*

On the other hand, the European 
Economic Community has prepared a 
European patents law which is in 
conformity with an agreement of the 
European council to harmonise the 
sale of all kinds of drugs. This of 

•course will influence action in italy 
as well as in Great Britain. May I 
add that the Council of Europe em
braces ^European countries belong
ing to the European economic com
munity as well as to the European 
free tr6de area and consequently all 
the States of western part of Europe. 
A convention on the unification of 13 
points of substantive law on patents 
for inventions has been concluded in 
November, 1963. According to this 
convention of the Council Of Europe 
protection will be granted to the 
substance itself produced by chemi
cal processes in so far as the substance 

•does not relate to food stuff, luxury 
articles, provisions including sweets, 
tea, coffee, beverages and tobacco 
products. Italy, as * member of the 
Council of Europe, is obliged after a 
limited period to grant patent protec
tion for such ^substances produced by 
chemical processes. As you might 
perhaps know, the Soviet Union has 
already adhered to the international 
convention for the protection of in
dustrial property known as the Paris 
convention. Further, in the middle of 
1965, the Soviet Union has introduc
ed a trade mark law. At a conference 
held at Munich recently between the 
representatives of Eastern and Wes
tern Europe including the Soviet 
Union, the above-mentioned informa
tion was again disclosed. This indi
cates reinforced preparedness for 
international exchange between east 
and west European countries includ
ing the Soviet Union of technical in
formation and the use of patents upon 
payment of reasonable terms. Since 
the adherence of Soviet Union to the 
Paris convention, not a single case 
has been known according to which 
the Soviet Union has violated the 
patent right*. As far as the new 
Indian paf?nt law is concerned, judi

cial appeal see mg compai a lively to
be absolutely necessary.

Regarding the term of validity of 
a patent the exceptional case of ten 
years only for drugs and foods seems 
to be discriminatory. It is a basic 
experience that discrimination lends 
to breed new discrimination. It is 
suggested that the term should be 
ten years at least as of the date of 
sealing of the patent instead of the 
date of filing the complete specifica
tion.

Sections 5 and 47 provide that for 
food, medicine or drug patent protec
tion shall be only for processes and 
to the products produced by such 
processes. But no provision is made 
concerning the burden of proof. This 
should lie in any case with the in
fringer. And if a licence is granted 
under a patent or another person is 
authorised to work the invention for 
reasons of vital .importance, the licen- 
cee should start immediately to 
produce and not be allowed to import 
only. In any case the licencee should 
pay reasonable royalty. If a coun
try changes its patent law it is to my 
mind a bad thing in so far as it off
ends the international code of fair 
behaviour and science and develop
ment in the whole world in a detri
mental way. India, however, has a 
special place; it is a guiding light
house to many countries, especially 
those which are less developed. For 
this reason, pharmaceutical firms' all 
over the world are so much interested 
in the way the Indian government 
proceeds with the patents Bill. There 
is always a wav to find a solution 
which gives comfort to both parties.

If for instance prices seem to be 
extremely high, why not follow the 
French example: after a period of
three years from the date of commer
cial exploitation, the patentee has to 
appear before an official committee 
which controls th0 whole cost struc
ture and then has to come to terms 
regarding a fair and decent price. 
This of course can only be done on
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condition that the representative of 
the government is not just interested 
td take over but to have the firm cal
culate affair’ price. Needless to say 
thit, for instance, big institutions like 
Securo Social in Latin America get a 
substantial discount. T)je Indian 
government has always been flexible 
if necessity arises, j  might refer to 
the substantial tax reductions w h ich  
will be granted for tjie erection of 
the ne^r fertiliser factories.

The late Mr. Lai Bahadur Shastri 
wanted a purely pragmatic approach 
to problems'. The Shastri legacy in 
the eeohdtnic knd scientific field is 
determined pursuit towards self-reli
ance in a motft pragmatic manner 
which gives the best advantage possi
ble to the Indian people without hurt
ing the fbtfefgn investor sincerely. 
Solid business with a social touch is 
what you need in the pew patent 
law. This is in conformity with the 
words of our President Lubuke which 
I quoted at the beginning of the 
memorandum. It reminds me of what 
the foreign minister of Kenya, Josef 
Murumbi, told me once: “As far as
international co-operation is concern
ed, we do not want charity because 
charity only comes qnce. *nicirefore, 
we want solid, and fair business 
which helps both the parties.”

Thank you onte again for having 
given me an opportunity to place my 
views before you and, Jai Hind.

Shrimati Sharda Mukerjee: Mr.
Jiunck, your memorandum which was 
circulated to us and also your expla
nation have been of considerable help 
to us. We would like to a*k one or 
two questions. Would you like to 
tell us, in regard to the modern re
search which is being conducted in 
Germany in relation to drugs, how 
much of international co-operation 
you have in modem drug research, 

jtor instance? I mean tM  cqllabora- 
jtion between your country and ano- 

her foreign country, for instance, 
Cr foreign countries.

r .tyr. J. M. 9 0 ^ :  I  can only answer - 
in general ie,rms. I gave you the 
ihstance that we have much more 
realties from abroad. I should ap
praise it at about 30 to 40 per cent, 
and a few of the drugs we are pro* 
dicing in Germany are bteing pro- 
difqed on the basis of royalties and 
patents from abroad.

Shrimati Shard# Mukerjee: I am
afraid I did not put my question so 
directly; what I mean to ask is, in 
the research laboratories themselves, 
is there any work being conducted in 
collaboration between Germany and 
foreign countries.

Dr. J. M. Hunck: No, probably not.

Shrimati Sharda Mukerjee: When
you say that international cooperation 
between India and Germany would 
be affected by this measure, do I take 
it that you only refer to the invest
ment aspect or you refer also to the 
research aspect?

Dr. I. M. Hunck: I should think
both, because research also means 
investment: lending exports to India 
and invest an amount of money and 
use technological work and find out 
the methods which may suit the 
climatic conditions of India, and find 
out indigenous plants and all those 
things. That means investment, of 
course.

Stytrimati Sharda Mukerjee: As yoir 
are aware, this Bill is an amending 
Bill, coming after many years since 
the existing Act was brought into 
effect and which is now in force; the 
present Act is almqst 50 years old.
I think it has been the experience in 
this country that there has been very 
little collaboration in research in 
regard to drugs and other things. We 
fe$l that while European countries 
are anxious to invest capital here, 
they are not equally anxious to part 
with their knowledge.

Dr. J. M. Houck: They have started 
the collaboration on a laboratory 
scale. The first step was, as you?



rmight remember, the Indo-Gertman 
co-operation with firms in Asia. This 
started only in 1957-56, that is to say, 
only six to eight years back, and 
-within these eight years, the first step 
was to export to India; the second 
step was to establish its own ven
tures; for many years, the first diffi

culty was one of exchange; there was 
not enough foreign exchange to trans
fer our profits back to Germany, and 
for this very reason the German firms 
told me in the last few years that 
they even prefer to invest this money 
in India; probably Hoescht does it and 
Bayer does it, and similar other firms 
will do so. Since they were told that 
this co-operation is of advantage to 
both parties, they might call new 
items of research which can be trans
ferred to Germany; it is in fact, not 
foreign exchange, but it is only intel
lectual money which can be exchang
ed with Germany and can be used in 

Germany for any other country where 
the climate and other conditions may 
be similar. The Germans have pick
led up this idea of erecting more labo
ratories in your country, especially—  
India— which has a huge market. I 
can give you more items.

Shrimati Sharda Mukerjee: As
you have rightly said, India has a 
huge market, but India wishes to 
develop markets outside India, and it 
is to safeguard that that this Bill has 
been presented to Parliament.

Dr. J. M. Hunck: I think I have
mentioned in my little memorandum 
that exporting is another thing; there 
might be other conditions and coun
tries where exports are possible, 
especially your neighbouring markets 
in Asia, and these joint ventures are 
quite willing to do so. I see that 

'there is quite a lot of such joint ven
tures of two or three firms here in 
Delhi, who do export business. Why 

:should it not be done in pharmaceu
tical interests, which are specially 
prepared for this part of the world 
and this part of Asia?

Shri B ibu dhen dra Mtahra: Would
you please tell us the exact provi

sion  in the Bill to which y o u  object?

Dr. J. M. Hunck: I mentioned ill \
my speech that I consider patents as
a method to restrict production or a 
certain amount of development for a 
given period to one firm. That is one 
objection.

Shri Bibudhendra Miflhra: I hope 
you are acquainted with the provi
sions of your German patent law.

Dr. J. M. Hunck: I have generally 
presented my ideas. To a certain <
degree, I am aware of those laws.
Basically, I am.

Shri Bibudhendra Mishra: In Ger
many also, articles of food and medi
cines— the products are not patent
able, but only the process is patent
able.

Dr. J. M. Hunck: Patents apply to 
both.

Shri Bibudhendra Mishra: I find
from the United Nations publication 
that both in Germany and Japan, only 
the processes are patented, and if the 
patent is not worked inside the coun
try, they can be revoked.

Dr. J. M. Hunck: But you have to 
pay compensation and you can apply 
to the court about it. It is qukte 
natural.

Shri Bibudhendra Mishra: But there 
is a provision that if it is not work
ed inside the country, it can be re
voked. Also, in the public interest, 
there is a provision that there can be 
compulsory licence.

Dr. J. M. Hunck: Yes; it must be, 
if it is a question of emergency.

Mr. Chairman: That is what this
law is doing. What is your objection; 
those provisions are being sought to 
be enacted here; so, what is your 
objection?

Dr. J, M. Hunck: The objection is, 
it is not clearly explained which are 
those public undertakings and cases; 
secondly, by licensing, it does not 
enable us to go to court against it.
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In Germany, there is a special court 
in Munich which deals with patent* 
and with violations of patents.

Shri Bibudhenira Mishra: This
book, published by the United Nations, 
T he Role of Patents in the transfer 
of technology to developing countries, 
also refers \o Germany, and the reply 
£iven by the Government of Germany 
says: “Free use of invention by order 
of Government in the interests of the 
public” .

Dr. J. M. Hunck: Only with com
pensation.

Shri R. Ramanathan Chettiar: The
compensation may be illusory.

Dr. J. M. Hunck: It must be a fair 
compensation.

Shri S. N. Mishra: What counter
vailing actions have you adopted in 
your country to contain the evil 
effects of monopoly arising out of 
patents?

Dr. J. M. Hunck: We do not con
sider that.as an evil effect of mono
poly. I have told you about the prices 
and about obsolescence.

Shri S. N. Mishra: If the prices do 
not happen to be at the international 
level, what action do you take?

Dr. J. M. Hunck: We do not take 
any action. We leave it to the free 
competition between the producers. 

Whether the price is high or not, the 
physician who recommends a druig 
and the patient who takes it prefer a 
drug preparedly a first class firm in 
which they have got confidence.

Shri S. N. Mishra: What is the*
amount of foreign investment that 
has taken place in drugs in Germany?

Dr. J. M. Hunck: I cannot give the 
answer at the moment.

Shri S. N. Mishra: You mentioned 
the figure of 777 crores so far as 
fc^eign investment is concerned. Pro

bably that comprises both on govern
ment account and private account?

Dr. J. M. Hunok: Only private
account.

Shri S. N. Mishra: Since you are 
dealing in the field of drugs, was it 
not reasonable for us to expect you 
to give some figure about foreign 
investment in the field of drugs?

Dr. J. M. Hunck: I can give it to 
you later; not at the moment.

Shri S. N. Mishra: What is the
ratio of foreign patents to the indige
nous inventions in Germany?

Shri Petsr Aivares: In the subject- 
title of your memorandum you have 
said "Development of Indian Phar
maceutical Industry to serve the 
public— Memorandum pleading for 
competitive prices by fair competi
tion” . I £o not know if you are aware 
that the prices of foreign patented 
pharmaceutical products in India are 
two to three times the cost in Eur
opean countries. The other factor is 
most foreign pharmaceutical com
panies have secured a monopoly by 
patenting all processes in this country 
and thereby preventing the broad- 
based growth of the pharmaceutical 
industry. In view of this, how do 
you justify your own thesis that if 
the field is kept open for foreign 
enterprise and participation, the pre
sent system as it is will serve the 
Indian public? The prices are mani
pulated and the industry is not allow
ed to grow because of monopolistic 
tendencies.

Dr. J. M. Hunck: Of course, prices 
of many other things are also higher 
in India. An Italian Fiat car costs 
double the price here as in Italy. You 
might know the reasons why it is so. 
Of course, there might be other 
reasons— the price structure, cost of 
production, market situation, etc.

Shri Peter Aivares: That is not
very correct, because these* patents 
are not worked in India. . They are
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imported. If they were worked in 
India, I can understand lire argument 
that cost of production in India is 
higher.

Dr. J. M. Hnnck: I have seen statis
tics where prices of drugs in India 
are not high.

Shri P. 8. Naskar: It is an acknow
ledged fact that the price of a parti
cular brand of patented medicine in 
India is higher than the .so-called 
international price prevailing in other 
countries. To pinpoint his question, 
can you tell me in the last 15 years 
how many patents have been taken 
by the German firms in India and 
how many of such patents are work
ed in India?

Dr. J. M. Hnnck: Unfortunately 1 
have no figures about it. I will iry 
to get it.

Shri Peter Alvares: In the last para 
of page 3 you say,

‘'The new Bill will not'encour
age in particular the foreign 
patent holders to work the 
patents in India.”

This is what the Bill wants to do, i.e., 
to try to compel foreign patent hol
ders to work them in India. At pre
sent. there is no such compulsion. 
That is why we have the situation 
where all patents are registered here, 
but the products for sale are imported 
from outside. The present Bill will 
try to do away with that. I do not 
understand how you say the Bill will 
not encourage the physical wor^ihg 
of patents in India.

Dr. J. M. Hunck: As far as I know, 
the German firms do not see that 
there is enough security or the risks 
may be too high to start laboratories 
here.

Shri Peter Alvares: At the moment 
there is no compulsion to start a 
laboratory to work any patent in 
India. This Bill will try to do some
thing like that in a half-hearted man
ner. But you do not want that pro

vision and you want the exisMo# 
provision to continue whereby it will 
not be required that a patent is com
pulsorily worked in this country. Sor 
this statement is not correct from the 
point of view of what the Bill seeks 
to do.

Pr. J. H. I|nnck: I see it jn a diffe
rent w$y. At present there is no 
opportunity for a foreign patent 
holder to work on it in this country.

Mr. Chairman: Why is there no
opportunity? If he takes a patent 
here and does not work it here, what 
is the government to do?

Dr. J. M. Hnnck: Government can 
stipulate that he has to work it here. 
As I have said in my memorandum, 
you can always find a way which 
satisfies both parties.

v

Mr. Chairman: The very object of 
having patents is in the interests of 
the country.

Dr. J. M. Hnnck: Yes.

Mr. Chairman: Supposing a patentee 
does not work that process and pro~ 
duce the product in India?

pr. J. M. Hnnck: After some years: 
he should produce it here.

Mr. Chairman: That is what he
Bill tries to do. '

Dr. J. M. Hnnck: But you must
give decent conditions and fair prices 
on which he can work.

ShU Peter Alvares: India has a
low cost structure and America has 
a higher cost structure. The prices 
here are four times the prices in 
America and in real terms the price 
of a particular medicine will be ten 
times more in India than what it is 
in America.

Dr. J. M. Hnnck: There is no com
petition from other international 
firms.
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ShU Peter Aivares: How can there 

be any competition?

Mr. Chairman: You hold the mono
poly and you will file a suit in the 
court if your patent rights are violat
ed.

Dr, J. M. Hunck: If you allow more 
firms then there will be competition.

Shri P. S. Naskar: You said that 
if a patentee after taking a patent 
inside this country does not function 
for two or three years then we should 
revoke that patent. But then- you 
will ask us to pay him the compen
sation.

Dr. J. M. Hunck: Of course, he is 
entitled to get some compensation for 
his patent which you use;

Shri P. S. Naskar: In your speech 
you laid emphasis on the research 
part of it. Could you give us an 
idea* taking any particular pharma
ceutical firm in Germany, as to how 
much money is spent on research, how 
much on advertisements and so on?

Dr. J. M. Hunck: On research and 
development they spend about 15 per 
cent and on advertisements it is subs
tantially less. We in Germany ad
vertise very little because the phar
macies, the physicians and others use 
what is produced.

Shri Gowdh: You have chosen
three or four items with which you 
disagree. One of them is the question 
of royalty payable to a patentee. You 
say that 4 per cent is very low. What 
in your opinion is the percentage 
that* should be given as royalty?

Dr. J. M. Hunck: In Great Britain 
they had legal proceedings and 18 per 
cent was given.

Shri Gowdh: Is it your opinion
that no percentage should be 4xed?

Dr. J. M. Hunck: Yes.

, Shri Gowdh: You say that if the 
life of the patent is reduced from 6 
Tears to 10 years it is not workable,
WW(B)L.S.—13.

it is not profitable to the patentee. 
What do you think should be the 
reasonable period?

Dr. J. M. Hunck: My idea was ten 
years. I was saying that it takes 
about two years in between the date 
he applies and the date on which he 
receives the patent.

Mr. Chairman: - It is 18 years in
Germany from the date of application. 
Here in Indi? it is now 16.years and 
now under the Bill it is made 14 
years and 10 years from the date of 
application for medicines and food 
articles. It actually comes to 12 years. 
That distinction is made in many 
countries. * .

•Shri Gowdh: Are you aware of any 
instances in the recent years where 
a patented drug has become obsolete 
or out of date within five years be
cause o# the invention of a more 
effective ftrug?

Dr. J. M. Hunck: There are many 
instances of such drugs. ,

Shri K. K. Warior: In his memo
randum, on page 3, Dr. Hunck rays:

Paragraph 48 enables the State
to confiscate all patents without
giving any reason or compensa
tion”. •

Clause 48 is only for certain gov
ernmental purposes. Will he explain 
why he ha8 used the word "confisca
tion”?

Dr.'J. M. Hunck: If you take away 
without compensation, I should call 
it confiscation,

Shri K. K. Warior: Is there no such 
provision in any of the Acts in Ger
many?

Dr. J. M. Hunck: No, It is not there 
in any other country.

Shri K. K. Warior: Suppose a situa
tion arises, for defence or in the case 
of some epidemic or some such thing, 
where the Government thinks it is 
necessary should not the Government 
have the right to import any patent
ed material— either .the process, the



material or the product—from out
side?

Dr. J. M. Hunck: Of course,' it has 
that right.

Hix. Chairman: The provision in he 
W4st Gentian enactment Says that 
the free use of the patent invention 
is possible by the order of the Gov
ernment in the interest of public 
welfare and security.

Dr. J. M. Hunck: Of course.

Mr. Chairman: That is all What we 
want to do by this Bill.

Dr. J. M. Hunck: It is confiscation * 
if it is done without proper compen
sation.

Shri K. K. WftHor: Suppose the
patentee is not in a position to sup
ply enough of that product during a 
crucial period like an emergency or 
Wheh there Is ap epidemic how can 
the Government safegtiiatd the interests 
o f  the community?

Dr. J. M. Hunek: But why do you 
not pay compensation? That com
pensation is for his intellectual pro
perty.

Mr. Chairman: In youf enactment 
relating to patenti there U no question 
of compensation, ft refers to fteie pie 
of patent invention b y . the orfl^r of 
Government in the interest of pulblic 
welfare and security. So, why do 
you object to this provision in our 
Bill? After all, Government will 
exercise that power only for the wel
fare of the county and for the securi
ty of the country.

Dr. J. M. Hnjtek: Of course, they
can do it, but the patentees should be 
compensated.

Shri K. 1L  TMrtof: ll^en I conie^to 
feiause 87, relating the ftceiising right*, 
io which you have raised objection. 
Is it not a i$ti  that |imilar pfpvislofts 
exist in patent laws 6f developed 
•o  untrieS? ;

6r. 1. M. Hunck: No, I do not ihipk 
. licensing rights in the pharmaceuti
cal field for patents is given anywhere 
else.

Shri it. K. Wartor: Suppose a fifth 
in a developed country takes patent 
rights for a number of processed for 
the same product just to block the 
entry of others ihto the field, creatiiife 
or acquiring a monopoly in that pro
duct. should that be allowed? Suppose 
tnat party is not using all the proces
ses but only one process, should riot 
the local inventors or research wor
kers be given some elbow room to 
utilize the other processes?

I>r. J, M. Hunpk: Of course, pro
vided the party concerned has the 
brain, thq knowledge, the know-how. 
But no such thing is mentioned in 
the Bill. It simply says that the 
licensing rights can be givep. It shoul̂ d 
specify that it will be given only 4tp 
those who have got the know-li^r 
and who know the trade secrets, be
cause they are much more hnportalit 
than the patent proper.

4

Shr! K. K. Warior: In a contin-
1 gency where a firm tries to biock the 

eptry of others by patenting all the 
processes, should not GbvfcirunAft 
enter the field and encourage tftfe 
local manufacturers to product 
them? *

Dr. J. M. Hunck: But how many 
patehts are there ih India which stands 
in the way of curbing the initiative of 
tftu* local inventors frofft evolving 
some new processes? Not many, Why 
should we concentrate on thotf* few 
unscrupulous firms and generalise?

Shri K. Warior: ^11 right I will 
not generalise. But in case all the 
processes are patented ~*only to bid A  
the development of indigenous ffl- 
vention, should there be any ohjec* 
tion to a provision in this enactment 
which will lift that blockade and 
allow free open competition?

Dh t. fcf. Hunck: If you kindly
rqake it a little more specific, i cah 
£rjr i# iini#&r it. If some one dd£i



something which is against the wel- 
ftfrfc dt the eoriiMttftitft It te quite 
natural tb take action against him. 
But that is an exceptional case.

Mi. Chairman: ft i| only in an ex
ceptional case that Government will 
ifse those powers. Do you mean to 
nkj that the Government will use 
tho§e poWferg indiscriminately?

Dr. J. M. Hunck: As far as I know
sections 87 and 86 say that patents 
r&lating to food and d**ugs fthall atft6- 
m&tically be endorsed with the words 
“licensing rights” . Ftttffhem<jre, fcven 
a patent held iind£r the 6ld Act will 
automatically be endorsed with these 
words from the ctfmfttericemertt of the 
pfresent Act. Mo appeal Is possible 
against that. The Controller can uti
lise the patent at any time before the 
terms of the licence are mutually 
agreed upon. It is retrospective. He 
gets it immediately before the terms 
of the licence are agreed upon.

Shri K. K. Warior: Then I come
to the question of royalty. You say 
that 4 per cent royalty is too low. 
But it is not as if the patent right is 
given to somebody and all of a sudden 
4 per cent is fixed. There is sufficient 
scope for all sorts of agreements bet
ween the patentees and the licensees. 
This provision is only to safeguard 
against extorting exorbitant royalties. 
It is only there the Controller comei 
J* the way and fixes 4 per cent* la 
ft not sufficient? ’

. i
Dr. J. M. Hnnck: You are referring 

to an exceptiohal case. Bui I am 
•ure it is not the case everywhere.

Shrt k . ft. Warior: It is not cover
ing all licenses compulsorily. It id 

When the other ptoVisidlis are 
Satisfied, in the last reiort, it ii 

done Under section 98.

*  Chairman: It is there in the 
v^rman enactment alio. It says that 

declaration to be published and 
^gistered toy patentee «nay permit

J P e r t o  use hk patented invto-

ids

tion subject to adequate compensa
tion.

Dr. J. M. Hunck: Under this provi
sion anybody can apply for thin 
licence to the Controller and he ht$ 
to give it immediately lyithout Wait
ing for proper agreements.

Shri K. K. Warior: What will be the 
impact of this Bill when enacted 
the export market of WeJrt Gtennairtlk 
so far as medicines, pharmaceu^ciui 
and intermediates are concerned?

Dr. J. M. Hunck: On the
German pharmaceutical industry, you 
mean? '

Sftri ft. K. Wartor: What is the
gftaesment of those friends who wen* 
happy in giviftg you the brief and 
asking you to represent them? *

Br. I. M. Hnnck: Those friends, as 
I told you, are very happy to con- 
tinal to co-operate and develop more 
co-bperation with India.

Shri K. K. Warior: We welcome
that co-operation. The question is: 
What will be the impact, adverse or 
advantageous, on the West GermM  
industry if this Bill is enacted, ac
cording to their assessment or accord
ing to jriKfr assessment?

Dr. J. M. Hiinck: It depends on
individual cases; but, basically yon 
must allow tne m m  #hd invetts 
money to get a fair profit out of Up 
money if the risk is in a decent limit 
There is nothing wrong about it.

Start K. K. Warior: I understand
from your statement that India standi 
to suffer, but what will, be the im
pact on the West German industry* 
according to their assessment or ac
cording to the assessment of any of 
the associations which the pharma
ceutical industry has or according to 
your own personal assessment, if any* 
and not on German investments in 
IndiA?

Dr. J. M, Hunck: In What relpdCflV
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Shri K. K. Warior: In their exports 

to India or in their taking out patents 
here for their exports and processes.

Dr. J. M. Hunck: I am afraid,
there may not be the desire to es
tablish a laboratory and collaboration 
will not be as much as it has been 
up till now,

Mr. Chairman: Please look to clause 
88(5). Compensation is provided 
there. It is hot expropriation.

Dr. J. M. Hunck: Expropriation was 
only under section 48.

Mr. Chairman: That is, for the pur
poses of Government.

Dr. J. M. Hunck: For the pur
poses of Government or if anyone 

. does it on behalf of Government.

Mr. Chairman: If it is for Govern
ment purposes, Government should 
reserve those powers. Do you not 
agree? Many countries have done 
that. UK has done it; Germany has 
done it.

Dr. J. M. Hunck: Then we come
back to the same old question, that 
is, decent compensation shbuld be 
paid.

Mr. Chairman: But you have no 
objection to the power being retained 
if compensation is paid.

Dr. j .  M. Hunck: Of course. It is 
quite natural if a country is in a 
state of emergency and a state of 
defence.

Shri R. Ramanathan Chettiar:
When the Government exercises that 
power, no compensation is paid un
der the German patent law.

Dr. J. M. Hunck: I am sorry, there 
are no cases of taking over patents 
without compensation. Compensation 
is paid.

Mr. Chairman: Not even for secu
rity purposes?

Dr. J. M. Hunck: It pays for that

Shri R. Ramanathan Chettiar:
It may be illusory or nominal com
pensation.

Dr. J. M. Hunck: It depends; but at 
least it is fair compensation, not only 
nominal. Government does not take 
anything away from only a small 
group of people. The taxpayer has 
to pay the money. He will be com
pensated.

Shri Kashi Ram Gupta: You must
be aware of the fact that during the 
last ten years there have been patent 
agreements by German firms in this 
country and the old Act has not put 
any limit on royalty, still under the 
agreements, as they stand, generally 
the royalty fixed is not more than 
8 or 10 per cent?

Dr. J. M. Hunck: Yes, I know.

Shri Kashi Ram Gupta: Agree
ments entered into during these ten 
years do not have a rate of royalty 
more than 8 or 10 per cent— that is 
the maximum; it may be 5, 4 or 6 
per cent even. Then, on what 
grounds do you say that there should 
be royalty of 15, 16 or 18 per cent?

Dr. J. M. Hunck: I mentioned the  ̂
British case. You asked me what * 
royalty should be paid. Then 1 men
tioned what is paid in Great Britain.

Shri Kashi Ram Gupta: In veiw ot 
thq fact that German firms agreed 
to a roy^ty of less than 8 per cent, 
as a jouAnliat you ought to have an 
idea why the Government of India is 
going to fix it as 4 per cent in spe
cial cases. Have you studied it from 
that point of view?

Dr. J. M. Hunck: May I tell you
that royalties are paid in the course 
of joint ventures of German firms co
operating with Indian firms? Of 
course, royalty is one small profit 
which comes out of it; but, there is 
besides, another kind of profit for , 
producing and selling those goods ^  
which may be shared between the
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Indian and German partners. They 
might have additional profit in their 
general business in this joint ven
ture,

Shri Kashi Ram Gupta: Whethel 
they make additional profit or not U 
not the question here; the question 
is about patent royalty to be fixed 
by the Controller. Under ’the agree
ments that royalty is less than 8 per 
cent, which means that Indian condi
tions are suited to them for a lower 
royalty. If it is so, your argument 
about this clause does not stand.

Dr. J. M. Hunck: 4 per cent is 
only half the amount of 8 per cent.

Shri Kashi Ram Gupta: But that
6 per cent is the maximum; there are 
cases of it being 5, 6, 4 or 3 per cent

Dr. J. M. Hunck: Royalty is be
sides profits out. of mutual business.

Shri Kashi Ram Gupta: The Con
troller has nothing to do with profits;

, he fixes it about the patent

Dr. J. M. Hunck: German firms do 
go into negotiations regarding the 
royalty.

Shri Kashi Ram Gupta: Every
firm has to negotiate under the old 
A ct .

Dr. J. M. Hunck: In case there is 
a joint venture, besides royalty he 
ge-Ls additional profit out of that, so, 
he agrees to royalty of 8 or 6 per 
cent.

Shri Kashi Ram Gupta: You say
that collaboration is welcome. When 
it is welcome, the net result is there. 
Everybody knows it  When they will 
get profit from it, according to you; 
there should be the least objection 
to lower royalty.

Dr. j .  m. Hunck: Does that 4 per 
c*nt include royalties? Or, does it 

j refer to know-how agreements?

Shri Kasht Ram Gupta: Know-how
nothing to do with it. '

Dr. J. M. Hunck: But the Chairman
just now referred to some section 
where it is said Royalties and simi
lar things”.

Shri Bibudhendra Mishra: It says: 
"4  per cent of net ex-factory sale price 
in bulk of the patented article”^

Dr. J. M. Hunck: But does it refer 
to royalty?

Shri Bibndhendra Mishra: That is a 
sort of compensation.

Shri K , V. Venkatachalam: Royally 
and other remuneration.

Dr. J. M. Hunck: What is meant by 
“other remuneration”? ,

Shri K. V. Venkatachalam: It does 
not include know-how.

Dr. J. M. Hunck: I am happy if it is 
so.

Shri R. Ramanathan Chettiar: It
says, 4 per cent royalty and other 
remuneration. It is not clear.

Draftsman: The idea is that the
maximum that is recovered should not 
exceed 4 per cent. Supposing we 
6imply use the word 'royalty* only, the 
object of the provision may be de
feated by using some other expres
sion, e.g., royalty 3 per cent, some- 
other thing 5 per cent or 6 per cent. 
Whether in the form of royalty or 
otherwise, all told, it should not 
exceed 4 per cent

• Shri Kashi Ram Gupta: That has
nothing to do with the know-how.

Dr. J. M. Hunck: Could there be
other agreement regarding compen
sation for know-how? Is it included 
in this? I was told just now that it 
includes everything. I am not sura.

Shri Kashi Ram Gupta: Supposing 
the word 'remuneration’ is not there  ̂
are you then agreeable to this7

Dr. J. M. Hnnck: Yes.
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Shri Jtashi Ram Gupta: You have

said that there ar£ huge expenses on 
research and, therefore, care should 
be taken to see that all those expen
ses are covered. A s you know, in 
India there is mixed economy. Here, 
the Government has also got its own 
laboratories and they give the facili
ties and there may be further im
provement in that direction. Then, 
your argument of spending very 
heavy amounts on research does not 
stand here. Your argument may be 
from the German point of view and 
not from the Indian poinf of view. 
In India, the Government also gives, 
facilities in the field of research. 
When this is the case here, the ques
tion of asking for the extension of the 
period of patent or about the rate of 
royalty does not stand on that ground.

Dr. J. M. Hunck: Why should the 
research cost less for the Government 
than for the private people?

Shri Kashi Ram Gupta: Whether it 
is lower or higher, the question is 
this. You say, in India, the German 
Cbmpany spends a huge amount on 
research. But actually, the amount 
Spent on research can be huge only 
if the Company is doing it indepen
dently . In this country, there are 
Government laboratories also, and 
there are other way? of doing it.

Mr. Chairman: Why argue with
him?

SJirJ Kashi Ram Gupta: He has to
see to the conditions obtaipipg here. 
We are drafting the Bill according to 
our own conditions.

Therefore, we have given the period 
as 10 years because we know the 
amount spent on research will not be 
wo much as they say.

You an a journalist and you should 
jBftow the position obtaining here and 
In Germany and other countries. You 
should examine it.

Shri J. M. B m k : I am surprised
how the time taken on research for

certain products should be shorter 
here than in other cQUi)trfes, .

Mr. CbjUnPiu}: You need not argue*

Shri Kashi Ram Gupta: I am not
arguing. I am linking it up with the 
period of the patent. We have made 
it 10 years. He is objecting to that; 
he says that that is not enough. We 
say that the period of 10 years is 
enough.

Mr. Chairman: He wants extension 
of time because they have to spend a 
lot of money on research in Germany.

ghr) Kashi Ram Gupta: My point is 
that when they have to come here, 
they are to do it here.

Mr. Chairman: Research is done in 
Germany also.

Shri Kashi Run Gupta: He is a
journalist also. He ought to knoyr 
the position obtaining in other coun
tries including India.

Dr. J. M. Hunck: We should al
ways take into account the research 
cost which the firm undergoes in all 
places, not in India proper only. ,

Shri Kashi Ram Gupta: Have you
thought of some suggestions by which 
the Indian inventqr may benefit? ^

•

Dr. J. M. Hunck: Whether it is an 
Indian or an alien inventor, every
one should benefit in the same way 
or everyone shpuld get the same in
centives by way of royalties or by way 
of fair compensation. Whatever I 
have mentioned does not refer ts , 
foreigners only. It does refer only 
to scientists, whether foreign or Indian. 
What I suggested was that more 
Indians should be trained in labora- <

‘ tories which are built up by jnint 
ventures.

Shri Kashi Ram Gupta: You have 
stated that there should be proper in~ 
vestment climate in India. Do y°u , 
mean to say th$t the present Act 
provides proper investment climatey 
jttui Unit tb* amwided Act wifl not
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provide proper climate and, if so, 
what are your reasons?

Dr. J. M. Hunck: I am afraid that 
the new patent law will not provide 
comparably favourable investment 
climate.

'Shri Kashi Earn Gupta: How does
he explain the reasons?

Mr. Chairman: He has already
^replied.

Shri Kashi Ram Gupta: Can you
give us an idea about the time taken 
generally for such research in yotjr 
'country and the percentage, ' in 
general, of the amount that is spent 
,on research?

Dr. J. M. Hunck: I have already 
given the answer— 10 to 15 per cent 
is being spent on research.

Shri Kashi Bam Gupta: On the basis 
of your knowledge during the last 10 
or 15 years, may I know how much 
has generally been the time taken on 
research on certain patents?

Dr. J. M. Hunck: It takes from 2  
to 4 years.

Shri Sham Lai Saraf: First of all
1 thank you for the expression that 
your country owes some social duty 
to this country also. In this country 
we want advanced research, know
how and raw materials in order to 
be able to set out foot, on this modem  
industry of drugs arid pharmaceuti
cals. May I know how and in What 
way your country can help us fn 
that?

Dr. J. M. Hunck: Advanced re
search, has to be done only whpn 
basic research is available.

Shri Sham Lai Saraf: That, I know.
What I am asking is this. We are 
grateful to you for the sentiments that 
you have expressed on behalf of your 
country. We need three things, name
ly, advanced research, technical knew- 
how and raw materials, in order tb be 

; Put Somewhere on the map of manu

facture of drugs and pharmaceutical 
How and in what way your country 
can help us in that?

Dr. J. M. Hunck: I gave you in
stances of Hoechst and Bay^r, the 
new factories which are established in 
Bombay. Young Indian scientists arf 
sent to Germany to be trailed and 
later on to take over leading position? 
in these firms. This is a kind, of co* 
operation which is important and 
which gives advantage to both the 
parties. We might give you our ex
perience and by this co-operation of 
both the partners, I think there will 
be a good result within a few years.

Shri Sham Lai Saraf: Therefore
keeping, that in view, do you feifl 
that jt is all the more necessary that 
whatever finps gat their patents ip 
this country should invariably manu- 
factye ancj prepare these drugs 
pljarmaceufijcals within thi  ̂ country?

P*. * JHf. I^unck: Yes; it should bp 
dpne within this country; that |i 
necessary.

Shri Sham Lai Saraf: Today the
position is th^t most of the foixrfgn 
firms who have got their patenis re
gistered here, are not preparing tfte 
drugs here.

Dr. J. M. Hunek: The separation  
should be done in this country. Th*fc 
is the idea of co-operation. .

$hri Sham Lai Saraf: As a colum
nist, I would ask you what would you 
consider a reasonable rstjjrji fo? iij- 
vestment-cum-knowhow-cuxft-all th»t 
the patentee imports from, a foreign 
country.

Dr. J. M. Hunpk: I am afraid
differs from branch to branch.

Sijri Sham Lai Saraf: I am talking 
of drugs and pharmaceuticals. ’

Dr. J. M. Hunck: As I told you in 
the beginning, I have not myself had 

. enough practical experience to knopr 
how the cost structure is in the prt- 

; duction of pharmaceutical*. .
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Shri Sham Lai Saraf: What !  mean 
here is this. When a drug or a phar
maceutical is in a position to be com
mercialised, what is the earning; that 
is, from the day it is commercialised, 
what would you consider to be a rea
sonable annual return for all the in
vestment, including the royalty, etc.? 
What percentage would you consider 
to be a reasonable return?

Dr. J. M. Hunck: This is a very
ticklish question. I cannot tell you 
whether it is 50 p.c. or 20 p.c. I gave 
you the suggestion as to how it is 
done in France. There, he presems 
his cost structure and they find out a 
decant price considering all the cost 
elements. That would be a fair thing.

Shri Sham Lai Saraf: At the be
ginning you said that, after the pre
sent Bill came up, the German in
vestors were hesitating to invest in 
pharmaceutical industry in thi£ coun
try. After all these discussions which 
have taken place and in which you 
wonderfully participated, may I ask 
you whether the hesitation is more 
imaginary..

Dr. J. M. Houck: I am sure that
there will be a fair and decant patent 
law afterwards, fair without these 
various clauses which are lowering 
the investment climate; for instance, 
the clause which makes it retrospective '

* on the patents Already given; thiS is 
an exceptional case.

Shri Sham Lai Saraf: You have
heard from different quarters that 
medicines and drugs sold here in this 
country, particularly those thr.t are 
imported or supplied by foreign in
ventors, are priced very high. When 
the Bill under discussion com^s i-to  
force and along with the administra
tive action, it will be necessary to 
regulate and not to control the price 
structure. Do you agree to that?

Dr. J. M. Hunck: Yes.

Dr. C. B. Singh: We have been told 
about peop'e having put good amount 
ef money and good amount of money 
being spent on research in various 
countries. I would like you to tell me

how many nobel laureates have been 
there in the last few years who have 
obtained nobel prizes during the lost 
few years on medicine? Have you 
any such idea?

Dr. J. M. Hunck: I remember my 
neighbour professor Domagh.

Dr. C. B. Singh: In the last 15 years 
there 'have *been 13 nobel laureates. 
Only one of them has been working in 
the drug research factory. Only one. 
Out of them only one has been work* 
ing 'in a factory and that is Paul 
Muller, discoverer of insect-killing 
elements of D.D.T. He was working 
in a chemical factory producing phar
maceutical drugs. Others had beun 
working in other universities or Gov
ernment laboratories. The argument 
that money is required for research 
by the private firms falls to the ground 
completely. Research of the Lype that 
is known as research has not been 
carried out.

Dr. J. M. Hunok: They are chosen 
by other people.. Many of these are 
not known to the general public.

Dr. C. B. Singh: Those who are
selected for the nobel prize— the world 
knows them. I suppose you will not 
dispute that. There are many Germans 
who have obtained nobel prize?. Let 
me go to my next point. What per
centage of the profit should be com
pulsorily detected for research work 
in any big manufacturing concern? 
What percentage should be detected 
from their income? Do you suggest 
any figure?

Dr. I . M. rfunck: I can give you the 
figure of 15 per cent., 15 per cent 
of the total prize.

Dr. C. B. Singh: Regarding ear
marking for research work, 6 per cent 
is done in this country.

Dr. I . M. Hunck: I have no idea.

Dr. C. B. Singh: Hardly any re* 
search work worthwhile in what you 
CfcJl medicines or drug research * of
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drug manufacture has been done in 
this country.

Dr. J. M. Houck: I know ...

Dr. C. B. Singh: What is the reason 
for this?

Dr. J. M. Hunck: In 1957 or 1958
there were certain joint ventures in 
this country.

Dr. C. B. Singh: They have not pro
duced any result. There have been 
various patents of foreign countries 
which havfe been sold here. Rsa! re
search is not done by joint ventures 
also. They are bringing their raw 
material, bottling them, and they are 
ioing nothing more.

Dr, J. M. Hunck: They try to use 
indigenous p ant. They try to do it 
under Indian climate and other con
ditions.. They are constantly cn Indian 
surroundings here.

Dr. C. B. Singh: That we under
stand— that is not my point.

Dr. J. M. Hunck: They are sending 
scientists to Germany and other coun
tries.

Dr. C. B. Sin?h: On page 2, on 
paragraph 4, you have said that there 
is nothing wrong with foreign invest
ments and that West Germanjr has 
made use of them from the very be
ginning. We are not disproving that. 
We don’t dispute. What we depute 
is the amount of investment and the 
consequent income and profit they 
take. Suppose we ask you to suggsst 
reasonable ratio of income from the 
investment, will you suggest some
thing? Sometimes you get 20. Some
times you get 30. Sometimes you get 
40. What do you suggest?

Dr. J. M. Hunck: It should have 
some relation to cost.

Dr. C. B. Singh: Will you agree to 
40 per cent?

Or. J. M. Hnnck: Annual profit of 
40 per cent?

Dr. C. B. Singh: They say and put
it as high as that.

Dr. J. M. Hunsk: It should not be 
so much.

Dr. C. B. Singh: How can you bring 
this down? There are very heavy 
prices as compared to the investment 
What do you suggest to bring this 
down?

Dr. J. M. Hnnck: Profits have to be 
set in relation to costs.

Dr. C. B. Singh: You have men
tioned that as far as price is concern
ed, there should be some discount for 
hospital^ etc. Can this be done and 
brought about in this Bill, compulsory 
discount for this very thing, in this 
Bill?

Dr. J, M. Hnnck: Latin America
for instance. They offer a huge dis
count.

Dr. C. B. Singh: They do it here
also. 20 per cent they do even here 
That is not enough.

Dr. J. M. Hunck: When you say
something apart ,from price regula* 
tion, you must mention its cost . . •

Dr. C. B. Singh: You agree to thli 
to be incorporated in this bilL

Dr. J. M. Hnnck: Yes.

Shri D. P. Karmarkar: The principal 
difficulty is in respect of foreign 
collaboration. That has been found. 
There are certain wejl-placefl firms 
and producers abroad who are 
collaborators here that maintain the 
patent. During the duration of the 
patent as no importation can be made 
in competition with the sale by the 
patentee the charges charged by the 
patent-holder are inordinately high. 
You mentioned one instance. I am 
mentioning this because we have a 
combination of two manufacturers. 
The reference is to Merck Sarabhai: 
They are very famous in this field* 
In respect of Vitamin C their sale 
price within the country is Rs. 741*
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jper kfl. The international price is 
Its. 18.50]- subject to minor varia
tions. This firm is a first class pro
ducer. but the internal consumer has 
to pay four timed the dost of inter
national price for the same product. 
There is a strong feeling, on this.

Dr. J. M. Bpnck: Could you kindly 
.give the details of this case?

Shri D. P. Karmarkar: The details 
are what I said. Vitamin C  is being 
manufactured with German collabora
tion of a very high standing. The 
Indian manufacturer is also of high 
standing. The internal price qf the 
product is four times the external 
•price. I am not asking you to com- 
'ment on this. If these facts . are 
correct, would* you >leave some dis
cretion to the public authority to see 
to it that nothing, more tjian.what is 
considered as a reasonable price is 
charged for the product?

Dr. J. M . Hunck: In any case, of 
<course. I have mentioned it several 
times.

Shri D. P. karmarkar: For this
purpose it will be good for the compe
tent authority to take power and to 
take such measures to make the 
selling of the prpduets at a very Tiigh 
price almost difficult and impossible. 
A little increase in price on account 
of first production or due to local 
conditions is admissible. But if the 
difference in prices is so much, $hep 

.you would agr^e with me?

Dr. J. M. Hunok: I completely agree.
: I have mentioned it in my memo
* randum. Normally the comparison 
should be with international standard 
price, but subject to spetifel cos.ts in 

: India.

Shri D. P. Karmarkar: You have
made your position clear in regard to 

, 40 fend 42. One may or may not agree 
w|th that. That is a different matter. 
You have given reasons also. I have 
checked up tbe factual position in

Germany. Thi$ is a United JHatip î 
publication. I think we can take tojr 
granted the facts contained in this 
publication. There I m*y |ust invite 
your attention to one provision, 
namely: “If working is of public
interest, compulsory licence and 
possible revocation; revocation by 
Federal Patent Court two years after 
grant of compulsory licence is possi* 
ble. If the invention is exclusively ,or 
m ainly...’ Let us leave it. I am now 
coming to the most relevant point 
which says: ‘Tree use of the invent 
tion by order of Governments9*. 
Government have reserved flfr right 
to themselves. “Free use of the invea- 
tion by order of Government in the 
interest of public welfare or security*. 
Public security is clear. If Govern
ment are satisfied that the public 
welfare is so served, then free use 
of the invention is permissible. De 
you agree with this? ‘

Dr. J. M. Hunck: What about com
pensation then?

Shri D. P. Karmarkar: Let us
assume that compensation is there.

Dr. J. M. Hunck: With compensa
tion I agree.

Shri D. P. Karmarkar: So you agree 
that at any time in the interest of 
public welfare free use Of inven
tion can be made.

J. M. B u c k : Of course

Shri D. P. Karmarkar: Free ufe
tind compensation. <}b not tally.

Dr. J. M. ftpflck: What is free? ft
jg liberal use.

Shri D. P. Karmarkar: With this
provision you will agree?

Dr. J. M. Punck: Of course.

Shri D. P. Karmarkar: Cost to the 
consumer is part of pubUc interest 
or public welfare. That is pbviouf.
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$ r , J. M. Houck: What is that?

Shrt p. l^armaifcar; I am manu
facturing a medicine. It costs 50 times 
more here. Obviously public interest 
is involved in this.

Dr. J. W. Hunck: Then you should 
say that all consumer prices are lor 
public welfare. How'will you fix the 
price?

Shri D. P. Karmarkar: Price should 
be reasonable. Would you consider 
consumer’s price as part of public 
welfare?

Dr. J. M. Hunck: Not in general.

Mr. Chairman; We have authentic 
information that internatibnal prices 
are lower than the prices that are 
being charged for patented
medicines.

Shri D. P. Karmarkar: I am grate
ful to you for your observation. He 
is a distinguished person in the Held. 
I shall pass on this information to. 
you so that you can make use of it. 
You see that Vitamin B6 manu
factured by Merck Sarabhai is sold 
here at Rs. 800 a kg; its international 
price is Rs. 206|-. Vitamin B12 manu
factured by Merck Sharp & Dohme is 
sold here at Rs. 215|- a gm; its inter
national price is Rs. 32|- per gm.

Mr. Chairman; Is Merck an Ameri
can firm or Qermari?

Dr. J. M. Hunok: Merck is Ameri
can. It was take* away after the first 
World War.

Shri D. P. Karmarkar: Chloram
phenicol manufactured by Parke 
Davis is sold <at Rs. 4l0j- a kg ip India 
whereas it is sold â tlRs. 100].- in inter- 
natj#aal market. Tolbutamide manu- 

by Hoechst is sold in India 
w . 751- a kg; its international 

VTie$. ju . 20J-. Vitamin A  <dry 
Powder) manufactured by Glaxp is

pold in India pt Rs. 421|- a kg; 
international price is Rs. 54|- a kg. 
Procaine Hydrochloride manufacture 
again by Hoechist is sold in India a£ 
Rs. 211- per 500 gm; its international 
price is Rs. 8|- per 590 gm. Tetracyg* 
line Hydrochloride manufactured tof  
Pfizer— you please note this-^- is sold 
internally at Rs. 1,147|- per kilo; in 
the world market it is sold at Rs. 107j- 
per kilo. Assuming that these facta 
are correct, then you have already 
agreed that Government should take 
some power in their hands. ,

Mr. Chairman: They are correct.
They are compiled by the Reserve 
Bank of India. ‘

Dr. J. M. Hunck; There is the ques
tion of compulsory licence.

Shri D. P. Karmarkar: In the model
law they have agreed tEtrt the Min
ister of Industries concerned should 
have the power to give a compulsory 
licence wherever public safety or 
public' welfare is involved. Here we 
say that compulsory licence sftould 
be given. Do you agree that such 
power should include importation?

Dr. J. M. Hunck: Of course.

Shri M. l». Jadhav: Instead pf
going to the High Court, if thpre is a 
tribunal consisting of a Judge, will 
you be satisfied?

Dr. J. M. Hunck: Then it should be 
a special tribunal. The special tribanal 
should consist of experts. They have 
to be experts. I am in favour of 
appeal to the Court. We are living in 
a democratic society. There should be 
right of appeal.

Shri P. K . Kumaran: My honoura
ble friend just now quoted to you the 
prices of different drugs obtaining in 
India and that obtaining abroad. What 
in your opinion India should do t# 
bring down* the prices of those drugs?

Dr. J. M. Hunefc Of course you will 
have differences in prices. Thifc hqp* 
pans not only in this country but alp#
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in many other countries. For reasons 
of scarcity of foreign exchange, you 
may not be importing the required 
quantity of some drugs. If you have 
snore imports, then the prices will au
tomatically go down.

Shri P. K. Kumaran: It is not a
question of foreign exchange. We can 
import only those medicines for which 
the firm has taken a patent in India 

‘ If for a particular drug a firm in Ger
many has taken the patent in , India,

* we cannot import that drug from any 
other source.

Dr. J. M. Hunck: Cannot you import 
from any other source?

Shri P. K. Kumaran: They have
taken the patent for the drug as well 
as for the process.

Dr, J. M. Hunck: That comes to the 
suggestion I made before. The pnce of 
the imported drugs should, of course, 
be controlled. That shall be control
led by the Commission I have sug
gested.

Shri P. K. Kumaran: Some time 
back the Government of India issued 
a licence to a German firm for the 
manufacture of raw chemicals and 
intermediate chemicals in large quan
tity in India. For some reasons that 
German firm has refused to build the 
factory. Unfortunately, I don't know 
the name of the German firtn.

Dr. I . M. Hunck: Sometimes thtere 
are such cases,

Shri P. K. Kumaran: This firm was 
to produce 94600 tons of raw chemicals 
and 33,200 tons of intermediate chemi
cals from which drugs were to be 
made. Now the German firm has re
fused to build it.

tor. J. M. Hunck: I am sorry I could 
not tell you the reasons. I don't know 
the name of the firm. .

Shri Dalpat Singh: You have men
tioned in your-memorandum that in

ternational partnership was an efficient 
*kclp on the way to the recovering of

the West German Industry which was 
coiAp^etely shattered in 1945. May I 
know how far this car) be attributed 
to the Patent Law operative in your 
country?

Dr. J. M. Hunck: With international 
co-operation the economic develop
ment of a country will go faster. If you 
have a patent law according to inter
national standards and on international 
basis, naturally the international co
operation will be forthcoming. For the 
same reasons the Soviet Union agrees 
to the patent laws of various countries 
and sticks to them. This is a base for 
smooth international economic co-ope
ration. Patent law is the pillar of in
ternational co-operation.

Shri Dalpat Singh: What is the* per
centage of appeals to the Federal Court 
from the Patent Commissioner in Ger
many?! want to know whether the 
number of appeals is small or it is a  
good number.

Dr. J. M. Hunck: It is relatively a 
small number. During the lest 15 
years it is 34 out of 3,000.

Shri K. P. Sinha: Dr. Hunck. you 
have spoken very flattering words 
about our democracy and about our 
democratic functioning. You have 
quoted copiously from our leaders both 
in the Government and outside the 
Government. You have also slated 
that the Patent Law of our country 
has been largely patterned on your 
own patent bill in Germany. There 
may be variation in some details, but 
the main frame-work is more or less 
same. You have also stated that tho 
Government there function judiciously 
not only in the interest of German 
public but also in the interests cf in
dustries there so that, they can also 
function profitably. I don’t krow why, 
when you have got so much r.onfidenca 
in our Government and in our way cf 
functioning, you fear that wo will not 
implement this law fairly, in spite of 
the fact that there are reserve powers.

Mr. Chairman: I don't think that 
would be justified
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Shrf R. P. Sinha: He has stated,in 
his memorandum that with the pas
sage ct this Bill there will not be in
flow of capital and the knowhow and 
the patent in tnis country, although 
it is a similar legislation and he has 
confidence that our Goemment would 
function fairly, and will not see that 
the p'atent rights are abrogated in 
spite of the . fact that we have reserve 
powers. *

Dr. J. M. Hunck: After seeing the 
working of this Committee,* the gincere 
efforts you are really putting to find 
out the different shades of opinion 
about this Bill and the democratic way 
in which you are functioning, I have 
no doubt that the outcome will be a 
fair patent law. That your patent law 
is framed after our patents law is it
self flattering to us in Germany. I don’t 
see why we should object to it.

Shri R. P. Sinha: You have stated 
that HOECHST are selling 78 per cent 
of their product— pharmaceutical pro
ducts in Italy and only 24 per cent 
comes out of indigenous source be
cause their products are so good. Why 
should they fear that they will not bq 
able to do well in this country even 
if we have no patent law?

Dr. J. M. Hunck: In Italy, they have 
no big German firms but they have 
been getting drugs etc. from the 
neighbouring countries. Practically 
there is a large pharmaceutical indus
try in the neighbouring country and 
it serves well. Likewise, in Great 
Britain, whether there is any Patent 
Law or no Patent Law, we try to 
export our products there. Here, in 
this country, the difference is that this 
is a new market. W e try to make 
good work. ' In the case of Italy, it is 
served by the neighbouring countries. 
We must concentrate all our efforts 
on good work.

Shri R. P. Sinha: A s far as I think; 
in India, we know that the German 
manufacturers do very well. I don’t 
think that there is any difficulty with

regard to your country. Whether 
there is any Patent Law or no Patent 
Law, the name is there; they will be 
able to sell all their products.

Dr. J. M. Hunck: It is in your inter
est that these German firms do make 
their investments in India on labora
tories. You should encourage this in 
order to have production.

Shri R. P. Sinha: That is what we 
are . trying to do exactly. \^e are 
encouraging that in order to have 
production. That is the purpose for 
which this Committee is sitting to 
revise the Patent Law in such a way 
that we have production here.

Dr. J. M. Hunck: Then it is good.

Shri R. P. Sinha: My hon. friend 
here has referred to you about the 
different prices obtaining in India and 
in the international markets for the 
different products inculding some odf 
the German products.

Here, I would like to know whether 
it is possible for you to give us thy 
cost of production of the German 
pharmaceutical firms in India as well 
as in Germany to find out why the 
prices here are so high. Is it a fact 
that the cost of a drug is high because 
the c6st of production here is high oar 
is it because they are trying to profi
teer from the nearest market that the 
cost is high?

Dr. J. M. Hunck: I think this refers 
to several items which we have to 
consider. For example here we have 
to pay higher freight charges, customs 
and excise duties. *

Shri R. Pf Sinha: We would like to 
go into details. Do you feel that the 
prices here are unreasonable being 
four times the international prices?

Dr. J. M. Hunck: Now it may be un
reasonable. Butf in the long run, it 
will be reasonable.

Shri R. P. Sinha: Will it be possible 
for you to cooperate. with this Com
mittee to furnish us with a certain 
data to show as to what is the cost of
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fftrodtictfon hi Infite alid in the biter- 
ttettonfel lharrketl/ eb«-wheret

Dr. J. M. M t t f e  i  shall try to dd 
that

IBM ftttr The phrase 'cost
at produettaH* tt rtthet fl mlsflomet. 
Hie pricto iii India ate not so high 
because there is no production here. 
AU that is happening here is that in 
each item a lot of ingredients is involv
ed.

£hrt B. 1*. Sthhfi: I am only talking 
ifeout the items Which are rtiantttac- 
fured here.

Shri Sham Lai Saraf: Very little is 
mafeufactttred hetfe.

Ut.M  M .S  SMflhv: You have quoted 
about the cost of research in the phar- 
tdaceutfceal industry. May I quote it 
4b*t the Medicinal Chenlistry by 
Burger a standard book; here, he 
says that out of 500 to 1,000 com
pounds, it vou screen all thq com
pounds quak 'atively, that cost alone 
tomes to $ 2 to 4 lakhs. At the same 
time, one wexp to take One year's 
profit of a patented drug and a non
patented drug— in England they call it 
is  branded and non-branded drug— ort 
.6ne item alone, the difference is to the 
itine Of two lakhs and sixty pounds, 
fii other words, the sale of a single 
(bug for one year is able to cover out 
of the profits all the services and 
other expenditure whieh have gone 
into the research. But it said in the 
country that the research is a very 
expensive thing and its coat has to 
!>e recovered over a very long period. 
TTiis is something which I cannot 
understand. Therefore, will it be 
possible fofr you to tell us why in thft 
feame of research, the increase in 
price# of a drug id Out of proportion 
with the expenditure?

Dt I . M. Httnck: Do yoU Want me 
to tell you about the expenses on a 
single drug?

Dr. M . H . 8i SUmmt What I want 
m I «  ffell me ii th ii Out of 3,000 
e6mfcdunds, what will bo the actual

expenditure that will be incurred bn 
one compound? If that compound i$ 
successful in one country alone, w i$  
the profit from that compound cove* 
the cost of the whole project? Will thii 
also not cover up the expenditure on 
research incurred within one year?

Hete taf the figure that I have g6i 
I m  quoting it from the U. HL Public 
Accounts Committee’s Report. The 
name of the product is ‘Pamedol'. 
This is one of the German Firm's pro
duct. Price difference in one coun
try is £ 2  00 lakhs. Worldwide patent 
would be able to recover dut of its 
profits all expenses incurred on 
research in a short time.

Dr. J. M» Hunck: I might mention 
that in some cases the research costa 
will be covered within one year but 
in other cases, it might take a number 
of years.

Dr. M. M. S. Siddhu: There is a 
drug by name sulphanoria of CIBA. 
They have been able ;io cover \ij> 
their expenses out of the profits of 
this drug; there is another drug by 
flame Tolbutamide. Here also they 
have been able to cover all their 
expenses. In England, it is found that 
from the sale proceeds of one year, 
the difference between branded and 
non-bfranded drugs total fcwedtment 
on fbseargh could be met. The ptofi.% 
6n oni year's sale is jequai to the 
research done on a product flf tb it  
firm in JSngland.

t)t. J. M. Htmci: Of course, it H 
equal to the total research done on i  
product of a firm in fingland.

Dr. ML M. S. Siddhu: If the drug 1* 
to be sold all over the markets within 
six or seven years, the total expense* 
oh research are recovered and yef 
most of the drug manu&ctuf&rd, aft 
Dr. Singh said, are riflt dbing the 
fundamental research work. They 
ate thinking in terms of *n<ve com
pounds branching out of a particular 
compound; comparison wtth the parent 
compound teakes k difference of
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9*104b. That is why in the run 
theie compounds or drugs become 
obs^lerit a* you have said yourself, 
the dftifetfidustry in order to produce 
more and more of such dtugs

E ding moMy and producing obse- 
ariigsV Because of this real rc- 

sh, 4s Dr.^Singh has said, s still 
idihlag out of the Universities, Re- 
^earch Institutes where , the under- 
ptaditiig ot the disease processes 
going on Whereas the question of 
tjiarketing oi arugs of doubtful value 
tvhltfh afe riot going to last long if 
being done by the modem drug in
dustry*

Dr. i. M. Runck: t would lioi bfc 
Quite off the mark wtieii I say that 1 
know that many big German pharma
ceutical firm^ like Bayers have had 
^normQUs Tenaarch work done to assist 
the general development of new pro* 
aucts. th e  very reason that these 
new drugs will become obsolete very 
soon itself is an additional impetus to 
ifivent new processes to have new 
drugs invented. It is not that oqly 
from the business point of view but 
at least as much from the scientific 
point of view also that a man who 
Invents some thing* and invests it fop 
the general good too.

fir. t  M. S. iiddiiii; The German 
Manufacturers an^ thfeir products fcavl 
Wtai held high esteem hot o n #  
auntii the last ffew years but & r niariy 
years— we can even think of the twen
ties. .Since then the question of col- 
i*o6ratictti should have come up earlier.
I would .like you to tell us how much 
is research done through the Univer
sities «nd institutes and the drug manu
facturers. While they were importing 
these drugs and making good deal of 
profits, they were drawing all the pro* 
fits from out of our county.

Mr. Chairnuou pQ you want ip 
know the contribution to research in 
Germany? .
t VL VL &  Stydbw x I want fy 
fnow the Anancial contribution iri 
India, to the Universities pr to the 
radian Medical Research Council oi

India.. The drug in d u strW  con trllm ^  
tioh towards research has been negli
gible.

Dr. J. M. Hunck: I do nbt kno#, 
How could I know? I have been told 
by my German friends of a pharma
ceutical branch that it costs shore 
money to make their products popu* 
lar, You talk of India. For instance 
hr dretmany there are many magazines 
ior doctors etc. Arid they are explained 
hi those magazines whereas in thii 
country there are only few, I havet 
been told and so. a man has to cover 
reguiarly the various physicians.

Dr. M. M. S. Siddhu: It is not that
we do not have enough of medical 
magazines and journals Which will 
teach medical men. But when the 
firm have more formulations which 
are in competition with each other, 
they detail their representatives to go 
out with a lot of samples and all that, 
there what the iJrtfts do is to ask the 
doctor to ^rescrtbe *Af medicine or ‘B* 
tneditine of a particular drug manu
facturer. It is riot due to the fact thdt 
the mailing is bad in India or the 
magazines are not there. It is only 
for doing more and more promotion# 
work and there the expenditure H 
about 20% as compared to 6% dri 
research the average all over th«$ 
world. .

In your country it has been pointed 
out in the United Nations booklet that 
the medicines are not patentable, the 
drug is not patentable but the process 
is. What happens is this: the firm 
which is going for a process or for a 
preduct tries to cover all the conceiv
able theoretical ways of reaching that 
product with the result that to reach 
that product or to manufacture the 
product all the theoretically possible 
ways have been blocked. The result 
is that another young scientist in spitr 
of the fact that he is able to discover 
or manufacture or bring out the sam& 
drug by another process finds that 
theoretically he is blocked. Will you 
ljjce that the process to be patented 
should be the one or two which i&r 
particular patentee has in view to
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exploit rather than all the theoretical 
possibilities? Patentee should get 
only those processes patented which 
he is likely to exploit but not all the 
theoretical processes which can be 
conceived in Chemistry.

. Dr. J. M. Hunck: I would agree with 
you.

Shri P. C. Borooah: You said that 
you have no objection to Government 
retaining the right of revoking a 
patent at any time provided compen
sation was paid. What is your view if 
suppose a patentee abuses his right? 
Do you want that he should also be 
compensated?

Dr. J. M. Honck: He should be
ftopped immediately. He should not 
oe allowed to earn any further profits 
out of his patent. But 1 would like 
io  know what you mean by ‘abuse’.

Shri P. C. Borooah: Suppose he has 
taken a patent for 15 items but he is 
working only two items and import 
the rest. Is it not an abuse?

Shri D. P. Karmarkar: If I may sup. 
plement, the hon’ble member’s ques
tion is: suppose a patentee comes 
here; he purports to manufacture some 
items. So he gets the exclusive right 
of importing the same. He goes on 
importing them and selling them and 
making profits and shows no ostensible ' 
progress in its manufacture within the 
country. That i9 what he calls by 
'‘abuse’.

* Shri P. C. Borooah: There also you 
want compensation to be paid? *

Shri D. P. Karmarkar: For 3 years 
he has done nothing. The patentee’s 
intention is not to work out the patent. 
In the mean time for 3 years he haa 
'had the advantage of importing the 
product and selling it here, with no 
corresponding advantage to the people 
at all. In this situation, why should 
he be paid compensation; why should 
We not penalise him and mulct him 
tome of his profits?

Dr. J. M. Hunck: I would put these 
things in a contract that penalty will 
be imposed, etc. Then it will be bind
ing if he abuses. It will have a judi
cial basis. . ,

Shri P. C. Borooah: In l ^ l ^ ^  ^ a t  
considered reasonable that a pJbriod^pf 
16 years would do for a patent. Sinc$ 
then the country has developed t& S f  
nologically to an unimaginable con-  ̂
tent. Why ignore this position? Why* * 
should not the period be curtailed 
because of this technical development 
which it has been possible to do 
research and marketing in a much 
shorter period. Why should you 
ignore this technological development 
and cannot reduce the period to 16 
years or 14 years?

Dr. J. M. Hunck: I am not quite sure 
whether research can be done in a 
faster way. I would say with the 
advance of science, the outcome of 
things is more complicated; you invent 
for a disease which has not been 
known before and you don’t know the 
outcome; these can take much more 
time.

Shri Bade: In your memorandum, on 
page 3, you have said that this patent 
Bill is bad both for foreign and Indian 
investors. The object of the Bill is to 
encourage Indian investors, according 
to the statement of the .Bill. T h i^  
how can you say that it is bad for 
Indian investors? ^ v

Dr. J, M. H a n ^ :uWh^rfe 'h a v i^  sail*
so? f

Shri Bade: On page 3 of your memo
randum, you say “The Patents Bill 
which is now introduced in  the Parlia
ment tends to perpetuate the emergen
cy law which, as the expression says, 
is only meant for times of em ergency. 
This would be bad for both foreign 
and Indian investors.”

Dr. J. M. Hunck: Because you can’t 
perpetuate the emergency situation 
which is only for a certain period and 
you can’t normalise these conditions of 
emergency . . . ,
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M r. C hairm an : Because foreign

investors will not come . . .

Shri Bade: If the foreign investors 
could not come in, my another ques
tion is that the Patents Law should 
not allow excessive foreign influence 
in the economic field and it should also 
protect the country’s balance of pay
ments position. Is it not true?

M r. C hairm an : That is for us to 
decide.

Shri Bade: If he does not agree with 
me, then is it not a fact also that in 
India 90 per cent of the medicines are 
foreign and they are importing all the 
drugs here? Then there is this ques
tion of foreign exchange. Therefore, 
this Bill is introduced. Do you not 
agree with us?

Dr. J. M. H u nck : I agree with you 
that as many patents as possible 
should be produced as soon as possi
ble within the country.

Shri Bade: If this Patents Law is 
abrogated, then there will be more 
firms importing, there will be com
petition and the consumers will get the 
products at a cheaper cost and there 
will be more inventions in India; just 
as is done in Japan.

Dr. J. Ml H u nck : I am not in favour 
of, abrogating the Patents Law . . .

Mr. Chairman: It is for this Com
mittee to recommend. He has given 
his opmiofi.

Shri Bade: Then there is another
question about this royalty. You have 
said that some compensation should be 
given. But there are so many coun
tries— Japan, Jordan, Kuwait, Liberia, 
Mexico, Netherlands, New Zealand, 
U. K., etc.— where there is no provi
sion for compensation. Even then the 
companies are having their sales there.

Mr. C hairm an: He has given his 
views. It is for this Committee to 
consider. He wants compensation.

®hri V im alkum ar M. C h ord ia : Some 
of the firms have got patents for many 
807(B)L.S— 14 .

drugs but manufacture only a few and 
import others. We' want that they 
should manufacture all here and not 
import. What procedure will you sug
gest for that.

D r. J . M. H u nck : This question has 
already been put by another Hon’ble 
Member—about what procedure should 
be followed to induce these firms to 
produce here.

S h ri V im alkum ar M . C h ord ia : For
example, Hoechst is holding many 
patents in India but exploit only one, 
that is for manufacture of Tolbuta
mide. What should we do to induce 
these firms to manufacture other drugs 
also here.

D r. J. M . H u nck : You can only per
suade the firm to manufacture in India 
if there is a market which takes 
enough of its production. I am of the 
opinion that if there vis any chance to 
produce here with profit, then it will 
be done.

S h ri V im alk um ar M . C h ord ia : Indian 
market is* almost monopolised by 
foreign patentees and foreign collabo
rators. Can you suggest any w a y  so 
that India can be relieved of th e 
dependence on foreign companies?

M r. Chairm an: It is for us to take
decisions.

D r. J. M . H unck : Sir, three months 
ago I had a long conversation with 
Mr. S. L. Kirloskar. I asked him 
why Indian products were not sold at 
world market prices in Germany. He 
said that Indian economy was associa
ted with a closed market for many 
years and most of the products were 
sold in India itself. But the inter
national market is a buyers' market 
where the buyers decide the prices. I 
think it is a general outcome of a 
situation of market which is in India 
for the last 35 years or so.

Shri D. P. K arm arkar: We are
happy to learn that. Germany is even 
now having a very few of aur engi
neering products at prices which are 
competitive.
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Dr. J. M. Huqcl^: We are sending 

now two engineer^ to India to find 
out which parts of the machi
nes, such as sewing machines
etc. can be produced to ad
vantage India and sold in Germany. 
We have the Business Bureau 
in Dusseldorf, sponsored by the manu
facturers* or anisation, and they are 
considering this question; they find 
that the quality etc. can improve in 
the course of two years, but it would 
take some time. They always concen
trate on two or three qualities which 
are still in vogue in Germany. In the 
case of one of the items, about ten 
years ago, there were 150 varieties, 
but today there are only five left, and 
more and more of it is imported from 
other countries.

So far as the Import quota system 
is concerned, I am in favour of lett
ing go all these quotas. But I 
might say that most of these quotas 
are not even practically used by the 
Indian exporters to the full today, but 
when you ask them they only tell you 
that because of the quota system they 
are not able to export more.

Shri Vimalkumar M. Chordia: The
patent law will apply to all types of 
industries, but we are seeing that only 
the pharmaceutical industry is agitat
ing very much against this. Can you 
attribute any reasons for that?

Dr. J. M. Hunck: You are discrimi
nating against pharmaceutical firms, 
and there must be a reason for it. And 
I quite understand it. Your Health Mi
nister has explained it several times 
that the health and physical status of 
the whole nation depends on meeting 
the demands for vitamin tablets, vac
cines, medicine for preventing malaria 
and so on. So, the pharmaceutical in
dustry has a certain distinct and vital 
position in respect of the life of the 
nation.

Shri R. Ramanathan Chettiar: May I 
know how many combines or cartels 
are there in West Germany in the 
pharmaceutical industry, such as Ba
yers etc.?

Dr. J. M. Hunck: Bayers is not a 
cartel. We have an anti-cartel law

in Germany under which cartels are 
prohibited.

Shri R. Ramanathan Chettiar: You
do not have a law such as what exists 
in the USA?

Dr. J. M. Hunck: We have an anti
cartel law. We have a special cartel 
tribunal in Berlin. Whenever any 
case comes up that tribunal goes into 
the matter. So far as Bayers are con
cerned, they are an independent firm, 
and they are not a cartel.

Shri R. Ramanathan Chettiar: While 
thanking you for having taken the tro
uble to appear before this committee,
I* would suggest that it would be advi
sable for the representatives of your 
pharmaceutical industry not only in 
West Germany but in the 
Central European countries to come 
and appear before us, because now 
they have sent you, only a non
technical man on their behalf. That 
is the only humble suggestion that I 
have to make to you.

Dr. J. M. Hunck: I am very sorry.
I was not sent for this purpose. I 
told them that I would be going to 
India but it would be difficult for 
me to represent them, but they 
said ‘Since you are going to India, 
why don’t you appear before the 
Committee on our behalf?, and I 
said ‘All right’ .

Shri R. Ramanathan Chettiar: It
would be helpful \o the pharmaceuti
cal industry as well as to the Joint 
Committee if they could send some 
of their representatives to appear as 
witnesses before us.

Dr. J. M. Hunck: Dr. Jucker is
coming. He represents the Swiss 
industry where a similar situation 
prevails.

Shri B. K. Das: Have you studied 
the patent law, that is the Patents 
Act, 1911 as it is in existence now?

Dr. J. M. Hunck: I have studied it 
broadly, because I intended to refer * 
only to the basic economic facts and 
not to go into details.
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Shri B. K . D as: Do you think that 
that law as it stands today will be 
helpful for having foreign capital 
and for lowering down the prices and 
for fostering the development of the 
industry?

Dr. J. M. H u nck : It will be helpful. 
Of course, some changes or some 
amendments can be made. '

Shri B. K . Das: But you do not
want amendments to the extent that 
the present Bill envisages?

D r. J. M . H u nck : Giving retros
pective effect to certain provisions is 
a bad thing. Further, the basis of 
calculation for royalty and other 
expenses is not quite clear. Then, 
there is the question of appeal to a 
special court. I understand that you 
are going over that provision again. 
I would suggest that there might be 
a special court where the person can 
go in appeal. These are the few 
suggestions that I would like to make.

Shri D. P. K arm ark ar: By special 
court, you mean somebody with 
judicial experience?

Dr. J. M . H u nck : Yes, of couuo, 
so.

Shri D. P. K arm arkar: It may be a
regular civil court or it may be a 
court appointed by Government but 
it should be a court manned by per
sons with judicial experience?

D r. J. M . H unck : Yes, it should be 
manned by persons having judicial 
experience.

M r. Chairm an: Thank you very
much.

Shri D. P. K arm arkar: We deeply 
appreciate the trouble that you have 
taken to come and give evidence 
before us. .

Dr. J. M . H u nck : I thank you very 
much for this opportunity given to 
me.

(The witness then withdrew) 
[The Joint Committee then adjourned]
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(The witness v)as called in and he 
took his seat)

Mr. Chairman: Before we begin, I 
have to bring one matter to your 
notice. You have given a Press state
ment in India. Normally the proceed
ings of this Committee, until they are 
placed on the Table of the Houses of 
Parliament, are treated as confiden
tial. So it was most improper on 
your part to have given a statement 
to the Press.

Shri R. Ramanathan Chettiar: He .
. held a Press Conference.

Mr. Chairman: It should not have 
been done. You are appearing as a 
witness before this Committee. Till 
the report is placed on the Table of 
the Houses of Parliament,
the proceedings bf this Com
mittee are treated as confi
dential. Whatever evidence you 
will give here will be treated as 
public and it will be printed and 
Placed on the Table of the House and 
will also be distributed among the 
Members of Parliament. Even if you 
want any portion of it tb be treated 
as confidential, it will, be printed and 
distributed to the Members of Parlia
ment.

If you want to supplement anything 
to that, you can. Then members will 
ask questions. .

Dr. E. Jucker: Hon. Mr. Chairman 
and Hon. Members of the Jbint Com
mittee.

I should like, first of all, to thank 
you very much for having given me an 
opportunity to appear as a witness at 
this meeting of the Jbint Committee 
on Patents Bill. Being a research 
chemist, being a Swiss citizen, I am 
very much impressed by the demo
cratic principles of your country, of 
your Parliament and of this Joint 
Committee. I will take this experience 
back with me and I thank you very 
much bnce again for the opportunity 
that you have given me to be here as 
a witness.

I should like to apologize for not 
having'ft full command over English 
and I should also like tb apologize, 
Mr. Chairman, for what has appear
ed in the Press and i£ you permit me,
I would like to give a few explana
tions as to how it had happened.

We have received your Memoran
dum and copies have been distributed 
to all the members of this Committee.

I have been in India five times, al
ways invited to lecture on drug re
search, and each timfe I was asked
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by the Press to discuss the most recent 
achievement in drug research with the 
Presg and each time there were small 
articles in the Indian papers on the 
subject of my lectures. Therefore, I 
was not surprised to be asked this 
time also to tell the Press as to what 
was going on in drug research. With 
respect to the lecture I had to give 
yesterday at the Royal Society of 
Chemistry which was presided over 
by Dr. Seshadri___

Shri R. Ramanathan Chettiar: We
are not referring to that.

Dr. E. Jucker: I supposed that the 
Prcss-men wanted, as usual, to ask 
questions with .respect to that lecture 
and I was taken by surprise when 
they started talking of patents. A  
few things were published. I 
sincerely apologize for that; I did not 
intend to do so. I hope you can 
accept this.

With your permission, Mr. Chairman 
I would like to say a few words- in 
addition to what I have stated in the 
Memorandum that I have submitted.

May I, first of all, draw your atten
tion to the fact that I am only a re
search chemist. I graduated myself in 
Organic Chemistry from the Universi
ty of Zurich where I spent six years 
with the famous Nobel Prize Winner, 
Prof. Karrer. I then joined the re
search laboratory 0t Sandoz and there 
I am in charge of synthetic drug 
research. What I know about patents—
I must admit quite frankly— is only 
as a research chemist and not as a spe
cialist on patents.

I should like to draw the attention 
of the hon. members of this Commit
tee to the fact that drug research, as 
it is dtrne today, is done in an entirely 
different way when compared to what 
Was done perhaps 30 years ago. In 
those days it was possible for a single 
research worker to isolate natural 
products to establish their physiolo
gical properties, to have those natural 
products tested by clinicians and then 4 
to gee that some of these natural pro

ducts were .used as medicines. Today 
the situation is a Completely different 
one. Drug research of today is a very 
complex enterprise. I certainly do 
not want to make any propaganda 
for Swiss watches, but I want to pbint 
out that the mechanism of drug re
search can best be compared with the 
working of a Swiss watch. There are 
many many wheels which have to 
turn at the same speed and in the same 
direction together and only the whole 
of it is to be considered as drug re
search. The situation has also 
changed very much inasmuch as 
natural products in modern drug re
search, apart from antibiotics, do not 
play the same important role as they 
did 20 or 30 years ago. Drug re
search of today conaits mainly of syn
thetic work and most of the medicines 
which we use today are of synthetic 
origin. I would like, later on, to go 
into greater details as to h'ow this 
drug research functions and how long 
does it take, because it does have a 
direct relation to the patent systems 
o: vairious Countries.

I have already mentioned that drug 
research consists of many varied 
sciences. I should like to give you a 
proper idcfia of its functioning accord
ing to the chart which was distributed 
to you. In the development of a new 
pharmaqeutical speciality, many sci
ences are involved today. The begin 
of a research project is always an 
idea. We, synthetic chemists, are 
used to think in terms of relationship 
between chemical structure of com
pounds and their possible physiologi
cal activities. Once, such an idea has 
been Conceived, it must be transform
ed into a working hypothesis and here 
a very complex and complicated work 
starts. As a research chemist, I then 
have to establish the already exist
ing knowledge with respect to my 
own idea. I must be absolutely sure 
that what I want to start is new and 
novel. Otherwise it would mean dup
lication of work and I could not afford 
to start it. Therefore, the beginning, 
after the working hypothesis has been 
established, is always a very thorough
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search of literature and of patents. I 
mention patent in this connection for 
the following reasons.

In the patents which can be bought 
at the patent office, chemical proce
dures are described and it is said to 
what final products these chemical 
procedures would lead. It must also 
be said in each patent as to what 
purpose the final products are meant 
for. Therefore, what is contained in 
a patent has the same value as a scien
tific publication. The knowledge of 
what is published in a patent can 
under circumstances form the basis 
from which a new research linie can 
be started. We must consider the 
literture and patents before we start 
the research project of our own. Let 

.us assume that this research has 
shown us that the idea is new and we 
are persuaded that it is a g&od idea 
and we hope that new medicines 
might result. The first experimental 
/Step then is chemical woi)k. The 
chemist who is usualy graduated from 
university, starts synthesising new 
compounds. He builds a complicated 
compound by adding small compounds 
together and by subjecting them to 
chemical reactions. Synthetic resear
ch, as it is today* is a very cimplicated 
procedure and requires thousands of 
basic chemicals as starting materials. 
Pharmaceutical industry is nfct a* basic 
industry. It requires basic materials 
from other sources. During the sy
nthesis, out of the simpler parts, a 
complicated product is being built. It 
is like a house. You have the bricks. 
You add them together and at the end 
of it, it is a house. In the same way 
it works in the synthesis. Usually to 
start a new project about a dozen 
of novel substances are required; we 
consider them as prototypes. Then 
these substances undergo a thorough 
pharmacological screening, the pur
pose of which is to establish the phy
siological activities of the compounds 
which we have synthesised. These 
compounds are new; they were not 
known up to now, and it is not pos
sible to predict their physiological 
properties. Those of our colleagues 
who are pharmacologists, apply these 
new substances to isolated tissues from

animals and later on to the whole 
animals such as mice, rats or others 
and see how these substances react 
and what effects they produce. Some
times there are.good effects. Some
times there are no effects; and some
times there are undesirable effects.

Let us assume that the compounds
• we have built from simple substances 

produce certain interesting effects in 
animals. Let us als'o assume that due 
to certain activities of these substan
ces a certain percentage of mice fall 
asleep then it could be considered as 
a sign of a sedative activity of the sub
stance we were testing. Our next 
duty is, now to supply many more 
substances to pharmacologists in order 
to find ou t' whether the substance 
produced hitherto is the m’ost active. 
one, the best that is wanted, or whe
ther from the new group there are 
better substances to be had. It 
usually requires the synthesis trf 
many hundreds of new chemical sub
stances in order to establish these 
relationships between the structure 
of the novel substances and their 
pharmacological activity. This work 
takes 2 years, 3 years, or more in the 
chemical laboratory. Parallel with 
it, other substances are tested in what 
you find here as ’ pharmacological 
screening. This pharmacological 
screening takes at least as long as 
the chemical work. Of course, some 
of the screening is done simultane
ously with chetnical work. Let us 
assume that this pharmacological 
screening has shown that a few of 
the substances possess interesting pro
perties, and we think that these pro
perties can be used in the treatment 
of human beings: as sedatives oV 
tranquiliser Or whatever it is. These 
few substances, perhaps six or a dozen 
out of 500, or out of one thousand, 
must undergo a very detailed phar
macological screening. Many tests 
are applied to the substances :*nd to
gether with these new pharmacologi
cal screening a very extensive re
search with respect to toxicology 
must be done. It is an e^tremfely im
portant factor as you all know of
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ctourse, and we must be very careful 
to have no substances in all these 
tests and in the tests of human beings 
which might be toxic. These toxi- 
cological tests require balf year or 
one year and #only afterwards are 
we allowed by Government’s regula
tions * and by our own conscience to 
pass oii one or two substances into 
clinics where medical doctors would 
test them on the patients. Usually it 
is the chemist who produces the 
substance itself and the pharmacolo
gist who tests the substance. Usually 
these people also try the new products 
out on themselves, in order to be sure 
that rio accidents could Jiappen in the 
clinic.

Parallel with the clinical tests 
many other teats should be carried 
out Analytical wtark must be done, 
in order to be absolutely sure that 
substances are pure and quality is al
ways the same. This is a very impor
tant thing. Lot of effort is spent on 
the analysis of these new potential 
drugs. At the same time biochemistry 
of the substance must alato be studied 
in order to find out what happens to 
the substance in the human body.

Let us assume that all these tests 
proceed on well and our clinicians are 
prepared to look at the substance on 
human beings. Sufficient amount of 
the new product must then be pro
duced. And, this is an entirely new 
task which cannot be carried out by 
research chemist, but for which special 
laboratories exist. We call them Pilot 
Plants* because they have fitted their 
work with quantities of 5 kilos or 10 
kilos whereas in the research labora
tory, you work with one gramme tor 
five grammes or 10 grammes, but cer
tainly not more.

Therefore, before the substance can 
go into the clinic, the pilot plant must 
synthesise 5 t>r 10 kilos which again 
requires * certain amount of time, 
half year, or sometimes longer, if the 
procedure is a very complicated one. 
Later on it is upto the physician to tell 
us whether the substance is gc/od or 
no good at alL If it is no good at all.

we try to produce something better. 
If it is goody the clinical test goes on 
for two years, three years or longer 
and the clinical tests are carried out on 
thousands of patients. Let us assume 
that we have been lucky— luck is al
ways required in our field— and one 
of the substances survives and the 
physicians say that it could be used. 
Then, of course, we will start think
ing of manufacture. First it will be 
hundreds of kgs, sometimes even 
thousands of kgs. At the same time, 
we must start preparations to inform 
the medical profession of the new 
substance. Very often, we are criti
cised today that our factories spend 
lots of money on the medical propa
ganda. I would like to explain 
here—probably you all know it— that 
it is not only propaganda that we are 
doing in this respect, but it is some
thing more. You can never expect 
the medical profession to be able to 
make use of a novel substance if we 
do not explain what the new sub
stance is, how it works whether it is 
less or more toxic, what are the side 
effects, where it could be applied and 
how it could be applied. This is a 
very difficult job. This is not to be 
considered as a pure propaganda. It 
is absolutely needed in this field. All 
in all, the ^rhole procedure takes bn 
an average six, seven or eight years 
or even more. From my own experi
ence I can tell you that most of my 
own medicines which were developed 
by my Collaborators took us seven, 
eight or more years. When we com
pare our own results with the results 
obtained by others, it is all the same 
and it could even be longer.

Due to the time factor, I should 
like merely to draw your attention 
to a very Important blood-pressure 
drug— Alpha Mthyl Dopa. It was 
synthesized in I960, but was intro
duced into therapy only in 1063. It 
took thirteen years to evaluate this 
drug in such a way that it could be 
introduced into therapy.

After this explanation, I would like 
to answer the question. Where is 
drug research done today? You have
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seen from what 1 have said up-till- 
now that in order to »carry out drug 
research you need learned people 
who can study patents and literature. 
You need chemists, you need physico- 
chemists, analytical chemists, bio
chemists, physiological chemists, phar
macologists biologists, micro-biolo
gists, toxicologists and clinicians. 
You need representatives of about one 
dozen different sciences. It is so all 
over the world, with few exceptions. 
It is only the pharmaceutical indus
try which can combined all those 
people together. They must be almost 
in the same building. They must 
have daily contacts. They must work 
hand-in-hand. Drug research ±s 
carried out in industrial laboratories 
in .this way. Few drugs result from 
other sources.

Mr Chairman, I may, with your 
permission, make one more remark 
about the contributions of drug re
search to the welfare of human be
ings. Yesterday I gave a lecture 
entitled: Progress in drug research.
I spoke on four subjects— High blood 
pressure, Diuretics, Oral Antidiabe
tics, and Mental Drugs.

Fifteen years ago not one single 
drug for the treatment of mental 
disorders was known. Twelve years 
ago not one single drug for the treat
ment of high blood pressure was 
known. *Ten years ago not one drug 
for oral administration was known 
to combat sugar diabetes. The 
last twenty years have seen a tre
mendous output in this field of en
tirely new medicines. These medi
cines have revolutionised our means 
for therapy. It is true to say that mil
lions of human lives have' been saved 
by new drugs. I can draw your 
attention to perhaps the case of mental 
disorders. Ten Or twelve years ago 
mental cases could not be treated 
properly with drugs. There were .only 
electro-shocks and insuline shocks, 
but no drug therapy was possible. 
Many of you who have seen mental 
hospitals know what they looked like. 
People were just put away and isola

ted from humanity. Medical doctors 
where not in a position to treat them 
properly. These were the poorest 
of the poor. Today what is the posi
tion? I have seen many mental hos
pitals myself. There are no patients 
left in the rubber cell. Most of the 
patients can live quite ordinary lives 
with the help of drugs. Many patients 
have been released from hospitals and 
are working-patients who otherwise 
would have spent the rest of their 
days in the mental hospitals. I am 
very happy to say that one o f . our 
substances has produced such inte
resting effect* in mental disorder cases 
that patients who have been hos
pitalised for more than twenty years 
could be sent him for the first time 
and remain at home. Of course, many 
of you know these things yourselves.

Mr Chairman, ladies and gentlemen,
I would not like to keep your attention 
any longer. I can only say that accord
ing to my humble opinion and the opi
nion of research chemists, patent is an \ 
absolute necessity for research of'any 
kind and patent is a necessity for 
drug research for various reasons. 
There are very few fields in research 
activities where competition is as 
tough as it is in pharmaceutical field. 
Therefore, I am of the opinion that 
the better the protection the patentee 
is given for pharmaceutical research, 
the better will be the. output of new 
substances. I do not want to go into 
details in this respect. I would be 
very happy to answer all questions 
if there are any to be put forward.
I will try to answer them to the very 
best of my knowldge. Thank you 
very much for your attention.

Dr. C. B. Singh: Dr. Jucker, we
are grateful to you for discribing the 
method of drug research as it .happens 
today. We are very happy about it.
I would like to draw your attention 
to one important point. Here, I have 
got a paper showing the names of 
Noble Laureates who have been doing 
research work on medicine and 
physiology. Out. of 30, only one 
Noble Laureate, Mr. Paul Mueller, 
is working with the industry In Basle,
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Switzerland. All others have been 
working either in the University 
Laboratories or institutions which 
have nothing to do with what you call 
pharmaceutical drugs. That is an 
important point you have to remem
ber. Secondly, you have given in 
paragraph 4 On page 7 of your memo
randum the important new drugs 
produced by the various countries in 
the last 15 years. USA 355; Swit
zerland 44; West Germany 32; U.K. 
27; France 21. You also mention that 
majority of this work was done, 
rather, was helped by drug manu
facturers. I want you to substantiate 
your point that majority of this res
earch was helped by the drug manu
facturers.

Dr. E. Jncker: First of ail, you 
asked how does it come about that 
Nobel Prize Winners are not with the 
industry but with the Universities. 
I have n'ot seen the list of these Nobel 
Prize Winners which you have and 
I would like to look at it, before 1 
with the industry and quite a lot of 
experience with respect to how 
Nobel Prize is given. I would put it 
this way. Quite" a few of the Nobel 
Prize Winners, who are probably in 
this list, were very much supported by 
the industry. Chemical Professors, 
who have received Nobel Prize re
cently had a very close association 
with the industry and quite a iot of 
fundamental research has been carried 
out by them. In this respect, we 
must differentiate, of course, basic 
research and the applied research. 
The purpose of the latter is new 
drugs. The work of pharamaceutical 
industry must be based on basic re
search and it has been established 
this way that in the Universities 
people do more of a basic research 
than in the drug industry. Basic 
research means that you don’t aim at 
something absolutely special which 
could as such be used in the therapy. 
Basic research means that you study 
fundamental functions of the body; 
or for example, fundamental chemical 
reactions. Those who have achieved 
some outstanding result in their basic 
research have won this Noble Prize. 
If I as a research chemist contribute

a new drug for mental disorders, such 
a contribution would never fit intc the 
regulations of the Noble Prize Com
mittee. If something, of importance 
\o the humanity is‘ being done at a 
particular level of basic research, 
than it is rewarded by the Noble 
Prize Committee. Such people are 
seldom with the industry.

Dr. C. B. Singh: Your explanation 
is there. But the fact remains that 
real basic research of a fundamental 
nature anywhere is carried out by 
these Noble Laureates and the drug 
companies, if anything, take those 
ideas and modify those things to suit 
their own purposes. That point you 
concede.

Dr. E. Jncker: As much as I am 
aware, not one single drug has resul
ted from the work which was done by 
a Noble Prize Winner.

Shri P. S. Naskar: What about
penicillin?

Dr. C. B. Singh: We shall take the 
question if penicillin as pointed out 
by the Deputy Minister. In 1828 it 
was discovered by Flemming and in 
1939 Florey was one who discovered 
the practical use of it. Then there 
is Chain. How do you say that no 
one has discovered any drug? Peni
cillin was not discovered by the re
search worker in the industry.

Dr. E. Jucker: Drugs are not pro
duced by Noble Prize Winner— it is a 
fact. Penicillin is one of the very 
very few exceptions> if it is not the 
only one. Drugs are not produced 
by this very important type of people; 
fundamental knowledge is produced 
by them. But pharmaceutical indus
try does not just modify it. Funda
mental knowledge is needed, but what 
is built on top of it is quite enormous. 
Some of the research work of Chain 
was paid by the industry.

Dr, C. B. Singh: You will agree
with me that, in spite of the rese
arches carried out— sulpha drug you 
have brought out as an anti-biotic—  
pencillin still remains the queen of 
anti-biotics. *
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Dr. E. Jucker: May I tell you that 
the first achievement in the fight of 
infectious diseases was due to Pro
fessor Domagk who was associated 
with the German pharmaceutical 
industry and who discovered the anti, 
bacterial effect of the red dye pron- 
tosil. Sulpha drug have saved many 
lives and are extremely important 
bacticides.

Dr. C. B. Singh: I have used it
and in the earlier stages because of 
its toxic effect some of the patients 
died.

Dr. E. Jucker: It was not synthe
sized for the purpose of using as a 
drug in the initial stages. It was a 
general observation that Prof. Domagk 
made that it has anti-bacterial acti
vity. Two years later, it was substi
tuted by sulfanilamide and released 
as a safer drujg. With sulfanilamide 
probably no people died.

Dr. C. B. Singh: I lost so many
patients because of using Promtosil. I 
have seen patients dying. In your 
memorandum you have stated that 
the USA is the largest in producing 
new drugs. How do you explain it? 
Why all those drugs have been cen
tralised in America? Have you got 
any explanations for that?

Dr. E. Jucker: I would put it this 
way. America’s pharmaceutical 
industry is an extremely developed 
one. They have very big pharma
ceutical firms and they have been 
spending enormous sums of money 011 
research alone. Last year, more than 
$00 million dollars were spent by the 
pharmaceutical companies— not by 
Government— on industrial drug J  
research. 300 million dollars were . 
spent for this purpose in one year 
alone. Due to concentration of 
research workers and also due to all 
facilities which can be got by spend
ing all this money, it is quite clear 
that the efforts which are made pro
duce many new substances. If all 
these substances are tested properly, 
it «is quite clear that more drugs 
result from them than from a smaller 
amount of su'bstances.

Mr. Chairman: What is the amount
expended by U.S.A. Government on 
this? *

Dr. E. Jucker: I do not know that. 
But, last* year, 300 million dollars 
had been spent by the private enter
prises.

Dr. C. B.« Singh: My second ques
tion is this. How do you explain
that in this country or any other
country for that matter, hardly any 
research worthwhile has been car
ried out by the institutes or by the 
technical institutions including the 
research factories of the pharmaceu
tical industry? Here no research 
worth the name has been done in 
this country. How do you explain
that?

Dr. E. Jucker: I would like to
explain on the following lines. First 
of all, I am sorry to say that I am 
not in complete agreement with his 
statement.

Dr. C. B. Singh: I would like you 
to give me one example in this coun
try.

Dr. E. Jucker: I have been in this 
country five times and I have visited 
university laboratories as also the 
Central Drug Research Institute in
Lucknow where quite a lot of 
research works are carried out.

Dr. C. B. Singh: I know much
about that. Don’t tell me about 
C.D.R.I.

Dr. E. Jucker: I would like to tell 
you that - the Hindustan Antibiotics 
have done very much of research.

Dr. C. B. Singh: This is a Govern
ment factory. It has not done 
research. •

Dr. E. Jucker: They do research
work on the same line as anyone 
does. In this country, certainly 
research is carried out; it has started 
bearing fruits. I know of private 
enterprises in the western countries
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which are interested in getting new 
drugs developed by Hindustan Anti
biotics. Here I would like to explain 
one thing, in a different way. In 
Europe Chemical industry was estab
lished in the middle of 19th century. 
It took the industry a long time to 
develop its research. You know for 
research work a lot of financial assist
ance is necessary. Nobody can afford 
to do research work unless one 
builds up financial basis first. This is 
probably the reason why smaller 
companies carry out little research, 
as long as they do not have a proper 
fundament for it.

As I have already said drug 
research is not a basic research; Xt 
needs intermediaries and it needs 
starting materials. If you do not 
supply all these starting materials, 
you cannot carry out drug research.

Therefore, Sir, in this country, drug 
research can be carried out either 
by the Government or by a private 
enterprise, but only if these parting 
materials and intermediates are made 
available. For this purpose a che
mical industry must be built up. As 
long as there is no basic chemical 
industry, we cannot do drug research 
properly.*

Dr. C. B. Singh: But you have
forgotten one important point. For 
any research, you must have a first- 
class scientist. To get a scientist It 
must be made attractive for him to 
go into research. Can you tell me as 
to, why in my country, first-class men 
are not coming over here for research? 
Or for that matter why they are not 
coming forward for research of any 
kind anywhere in this country?

I have got some ideas on this. But, 
I want you to tell me the reason 
why first-class scientists are not 
coming to do research work.

Mr. Chairman: What answer can
he give to this? .

Dr. E. Jncker; Mr. Chairman, as 
a Swiss 'boy do you want me to give 
an explanation for certain things 
which are happening in this country?
I cannot answer this question.

Dr. C. B. Singh: All right. Will
you please refer to page 7 of your 
Memorandum? Here you have men
tioned as follows:—

‘In those countries in which most 
ijew drugs were produced, the uni
versities conducting basic research 
are also subsidised very heavily by 
the relevant industries themselves— tn 
this case, by the pharmaceutical 
industry.” I would like you tell 
me as to how the subsidies are given 
to the universities by these industries?

Dr. E. Jncker: You want to know 
about the position in Switzerland or 
in this country?

Dr. C. B. Singh: Any country
about which you know you may tell 
me.

Dr. E. Jucker: About this country,
I do not know. But, as regards my 
country, the following is the position. 
Basic research is mainly carried out 
in universities. This type of research 
is not supposed to have immediate 
influence on drug research. Basic 
research will supply the industrial 
drug research with impulses and will 
stimulate it, but will as such not 
result in new drugs. Therefore, if 
a university professor suggests an 
interesting project, for example 
with respect to novel chemical reac
tions, the industry might agree to 
support this project even if no direct 
results which could be used by drug 
research are to be expected. Upon 
preliminary4 discussions we might 
come to an agreement with respect 
to the above project and the financial 
assistance which then is given, is 
usually meant to cover the costs for 
substances and personal assistance. 
The means which are provided by 
the industry usually cover these 
expenditures.

Jt
Dr. C. B. Singh: You know that in 

the earlier days there was some an-
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quiry about mercury and chlorine. 
There used to be medicines from 
out of arsenic chlorine con
tent. I am talking about the 
earliest period of time. Don’t 
you agree with me that for 
this purpose one basic unit should 
be started for doing this work? It 
may not be difficult to do that. Take 
the case of sulfonamide. First this 
was made. Then came sulphadiazine, 
then came sulphadine etc., etc. That 
the beginning was sulfonamide itself 
is an important point. Later on, the 
synthesis was made under the same 
constitution, in the same cost and 
probably in the sante circumstances 
and you were able, to synthesise a 
dozen or more drugs without much 
difficulty.

Dr. E. Jucker: I would like to answer 
this question in the following way. 
Nothing is difficult once you know the 
answer, but if you work on any new 
synthesis, as I do often, then you are 
faced every day with the most diffi
cult problems. Once you have solved 
then}, everything looks very easy. 
Then there will be no problem any
more. I can tell you one example. 
We have recently built up a new 
group of psychothropic substances 
which could be used against mental 
depression. It took us 2 years to syn
thesis e one single substance. But to 
produce it on a longer scale it took
3 more years. I would say that there 
are substances, the synthesis of which 
is easy and simple but the longer our 
activities go on, the more complicated 
this work does become.

Dr. C. B. Singh: You have seen our 
Patents Bill. I would liHe you to tell 
*ne a few basic features which you 
think should be either dropped or 
modified or redrafted.

Dr. E, Jucker: I feel— I am to some 
extent entitled to speak on drug 
research but I am definitely not 
entitled to go into details of the 
Patents Bill— I would, therefore, like 
to draw your attention only to very 

I few joints which I know, and which 
I J have come across in my own work, 
f May i start witll the problem?

Mr. Chairman: The hon’ble Member 
wants to know how this Bill that is 
before our Parliament comes in the 
way of research. •

Dr. E. Jucker: I would put it this 
way. It comes in the way of synthe
tic drug research inasmuch as (a) 
the protection given for the subs- % 
tances which we develop is not 
enough; the process alone does not 
give you proper protection. Second
ly, the term of patents should be 
longer. I am absolutely convinced 
and I talk the truth when I said that 
on the average it takes you 7 or 8 
years to produce a marketable drug.
If the term is 10 years, then the effec
tive term that remains is 2-3 years 
and not longer. These are very 
important points which affect drug 
research.

Then, of course, there are other 
provisions which are foreseen in the 
Bill and, in the present form, such 
as licences of right which are un
known in any other country.. There 
is no one single law in the whole 
world which have licences of right of

* this type, and I believe that these 
particular clauses will affect the 
developing of drug research in the 
country very badly. May I draw 
your attention to this point? HOw can 
you imagihe anybody to take up 
costly time-consuming drug research 
if he knows that once he has suc
ceeded in producing a very valuable 
substance, anybody who asks for 
a compulsory licence must be 
given. If according to the Bill the 
Controller of the Patents Office 
has to grant anybody who asks for 
it, the compulsory licence, and the 
royalty is not more than 4 per cent. 
Nobody who has ever done drug 
research would dare to continue under 
such circumstances, because he must 
be afraid that once after he spent 
enormous amount of money and after 
he reached certain success, the fruits 
of his work are taken away from him 
and the insufficient compensation will 
not enable him to continue his 
research.

Mr. Chairman: Do you know that 
in Switzerland, your country, inven
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tions contrary to law, inventions 
contrary to morality, chemical subs
tances, medicines, foods when they 
are not made of chemical substances, 
processes for the manufacture of 
medicines other than chemical, are not 
patentable?

Dr. E. Jucker: That is not correct. 
May I give you an explanation on 
this point?

’Mr. Chairman: What I am reading 
is a United Nations Booklet.

Dr. E. Jucker: There are three
types of patent protection. One type 
is the French Law; one the American 
Patent Law and the other the German 
Law for the French and the American 
systems the substances as such are 
protected. This is not done in Germany 
or in Switzerland. In Switzerland the 
sustances are protected not as such, 
but when produced according to a 
special process, which is covered by the 
patent. This means here for that the 
substances are not protected if there is 
Nit a- particular process for their 
manufacture. What we protect is the 
substance when manufactured along a 
certain routes We have a perfect pro- 

sj  tection and there are no infringement 
cases in Switzerland; no infringement 
cases in Germany, We have exactly 
the same patent law and I beg you to 
believe it.

Dr. C. B. Singh: You think there is 
no provision so far for extension in 
our Bill. After hearing you, if there 
is a provision included in the Bill for 
extension in suitable cases, do you 
think that it will meet your point?

Dr. E. Jucker: Definitely, Sir.
Shri Sham Lai Saraf: I thank you 

for giving us some details of this 
modern way of research, particularly, 
in drugs and pharmaceuticals. May 
I know in the first instance whether 
the Sandoz India Ltd. have got col
laboration with Sandoz Ltd., Switzer
land or it is an off-shoot of 'he Swiss 
company?

Dr. E. Jucker: It is an affiliated 
company which was founded 15 or 20 
years ago by our company in India. 
Now Sandoz Ltd. India have share
holders all over India.

Shri Sham Lai Saraf: I had the ^
privilege of visiting your Head
quarters also and talking to the 
Minister of Foreign Trade of Switzer
land and your representative in Berne 
in 1960 and later Sandoz became in
terested in the State I come from,
i.e. Jammu. & Kashmir. I understand 
that your company is interested in 
both herbal djugs as well as synthetic 
drugs. May I know a$ far a ’ your 
efforts or as far as your work that you 
are conducting within this country is f 
concerned, whether you confine your 
activities mainly to herbal drugs or 4  
synthetic drugs as well?

Dr. E. Jucker: In our company, the 
main line of production and the main 
line of research until very recently 
was with natural drugs. This line 
started with ergot alkaloids and later 
on with cardiac glycosides. In the 
old days we have preferred the 
natural products to synthetic ones. 
Our company has always been very j 
much interested in drugs from natural 
sources. We conceive them of the 
greatest importance, though the ex
perience of the last, let us say 10 
years, shows rather clearly that the 
main sources— I exclude anti-biotics—  
of drugs are synthetic sources. If 
you have a look at modern medicines, 
you will not find one single new , 
medicine of greater importance from a y  
natural source, which was discovered 4 
and introduced into therapy during 
the last ten years. The last impor
tant one was Reserpin from the Indian 
plant Rauowalfia Serpentina. Since its 
discovery natural drugs of importance 
were not found any more. That is pro

. bably one of the reasons w'hy we 1 
entered the synthetic field and we 
started to build up substances whictf 
are not of natural origin, which are 
derived from the chemists fantasv. O f. 
course, to a great extent we keep 
the* idea of natural product* as 
a model and we look at the formula 
of the natural products and try 
to modify it in our minds so 
that there is a certain relation 
to it. Sometimes it does work; sonic- 
ties it does not. That is what T". 
call model based synthesis. We 
have natural product models but to
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day I have to say free systhesis is 
much more frequent.

Shri Sham Lai Saraf: Some of the 
learned witnesses who have preceded 
you, have given us the impression that 
if to-day the pharmaceutical indus
try in this country suffers, one of the 
main reasons for it is the paucity of 
raw materials for the manufacture of 
drugs. From your * experience that 
your company has gained in this 
country, do you consider that even 

£ to-day there is a lot of scope for herbs 
to be raised, handled properly and 
brought under proper research?

Dr. E. Jucker: I have been asked 
this question about each time I was 
in this country. I have discussed 
these problems with my friends from 
universities, from other institutes and 
also from the industry. I believe—  
this is my personal opinion; I have 
an experience of 20 years in drug 
research— that the greatest handicap 
you face in your country is the lack 
of raw materials for synthetic drugs. 
If you want to produce synthetic 
drugs on a large scale, you need a 
well-established chemical industry 
for basic starting materials. If you 
have to import all the raw mate
rials— the simple chemicals— from 
abroad, then the whole enterprise of 
the synthesis of medicines becomes 
very costly. In order to produce one 
kilo of a medicine, you might require 
100 kilos or even 1,000 kilos of a 
simple starting material like benzyl 
chloride or chloracetic aeid, because 
the yield during a complicated syn
thesis is so small that you start with 
a huge amount and at the end of the 
synthesis, there might be a kilo or 
two. This explains the cost of the 
substance. And if you have to 
import all the raw materials and pay 
transport charges for such huge 
quantities, it would be too expensive. 
Therefore, I would like to say that if 
synthetic drugs are to be produced 
here, the raw materials, the starting 
materials, must be made available by 
your ,own industry. Of course, 
there are also possibilities with 
herbs. But these herbs have been

investigated so thoroughly during the 
last 40 or 50 years that, I think, very 
few herbs remain uninvestigated,

. that is, herbs which you can collect 
in major quantities. Therefore, I 
believe that if you want to build up 
a drug industry of your own produc
ing these substances, you should 
better start with synthesis.

Shri Sham Lai Saraf: May I know, 
ever since you started manufacturing 
drugs and pharmaceuticals in this 
country, how many imported inven
tions you have got patented in this 
country, and secondly, how many of 
these patented drugs are actually 
being manufactured by you in this 
country?

Dr. E. Jucker: This question is very 
easy to answer. Out of all the pro
ducts which we have on the market 
here, there is only one drug which 
is under patent protection. It is 
Intestopan, use3 for intestine trouble. 
All the rest of our products are not 
under patent protection. It might be 
that a second product is also under 
patent protection, but I am not quite 
sure about it. But in no case there 
are three patented products. All the 
rest of our products are not protect
ed by patents. I would like to draw 
your«attention to Calcium prepara
tions, ergot alkaloids and cardiac gly
cosides— they are not protected by 
patents.

Shri Sham Lai Saraf: How many
processes for manufacturing these 
drugs are done here? Is it only 
packing or finishing alone?

Dr. E. Jucker: No. As soon as 
there was a possibility to manufac
ture, we have started manufacturing. 
But, as I have already told you, if you 
want to manufacture a medicine, you 
need raw materials and we also, like 

' other firms, had to wait until raw mate
rials were available. We are manufac
turing now our Calcium (Sandoz). The 
whole supply of the country is 
manufactured here in a place near
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Bombay. These manufacturing faci
lities are now being expanded in 
order to export Calcium (Sandoz) 
from India. It is now intended tc 
export Calcium (Sandoz) produced 
here into Switzerland. Then they 
are manufacturing now cardiac gly
cosides. The plant digitalis is culti
vated in the country and is used for 
the manufacture of distatalis gly
cosides. We have started manufac
turing Intestopan. I can tell you 
frankly that it is almost impossible 
to synthesise this very simple subs
tance here because of the lack of 
starting materials. Therefore, we do 
our very best.

Shri Sham Lai Saraf: You said that 
even now it takes seven to eight 
years for fundamental research for 
some of the drugs. Now, on that we 
have different opinions. May I know 
from your vast experience, what 
would be, in your opinion, the 

reasonable time for a patent from the 
date of sealing? -

Dr. E. Jucker: The average term 
of the patents all over the world is 

f about 17 years. .W e believe that if
* the present terra of 16 years is 

maintained, it is a fair treatment to 
the patentee.

Shri Sham Lai Saraf: In the Bill, it 
is suggested that from the date of 
sealing, it should continue for 10 , 
years. Keeping in view all the pro
cesses that it has undergone— some
times very lengthy processes also—if 
the drug is patented for a ten-year 
period, what would be your reaction 
♦to tha’t, as compared to 16 or 17 
years?

Mr. Chairman: He has said if it is „
16 years, it is quite all right.

Dr. E. Jucker: If the patent is for 
ten years, then the actual protection 
is for two or three years and no 
more.

Shri Sham Lai Saraf: Drugs are
sold at very high prices in India 
when compared to other countries in v 
the world. Also in this country 
because of the rising standard of 
living, drugs are very much in 
demand. How would, in your opi
nion, we be able to reduce the prices

and also be able to import as much 
of know-how as possible?

Dr. E. Jucker: With respect to the 
hon. Member’s question, I do not 
think that I am competent to express 
my opinion on it, because I do not 
know the prices of this country.

Shri Sham Lai Saraf: What about 
the import of know-how? How can 
we do it?

Dr. E. Jucker: The import of know
how depends on the collaboration 
between those who have the know
how and those who want it. If this 
collaboration can be established on 
terms which suit both parties, there 
should be no problem, and if I may 
say so, during the last ten or twelve 
years, this collaboration has worked 
beautifully. The pharmaceutical 
industry in India today is much 
larger than what it used to foe about 
ten years ago; it is about ten times 
larger today than what it was ten 
years ago. This collaboration did 
work, and if one can proceed along 
the same lines, then there is no diffi
culty.

Mr. Chairman: This witness has 
spoken only on research, and there
fore I would suggest that the ques
tions also should be only on research. 
He is a technical witness. *

Shri Kashi Earn Gupta: Your
memorandum deals with the detailed 
processes through which a compound 
has to pass before it becomes useful 
in the final stage. You have given 
an idea of the average time taken in 
these different processes and also 

indicated the fact that huge sums are 
involved in the venture. But you 
have not given any picture of the 
break-up on the financial side of the 
matter. After all, there is a process 
on which the companies big or small 
have to decide; they decide what per
centage of their total assets can be 
allotted to research for capita! invest
ment and what percentage of the pro
fits are to be reserved for research 
expenses. Unless an idea of this 
break-up is given, your whole expla
nation and arguments and phraseo
logy for protecting patents leads us 
to no conclusion and gives us no help
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logy for protecting patents leads us 
to no conclusion and gives us no help 
in formulating our correct opinion. 
Please throw some light on this aspect 
of the problem.

Dr. E. Jucker: I thank you very 
much for this question; I am concern
ed with drugs, as I have already spe
cified, and I w ork‘as a research che
mist. I am supplied with all the 
money, and I spend millions per year 
on synthetic drug research, but I 
would definitely not be in a position 
to give you the proportion between 
the money we spend on drug research 
and the profits. Hie definition of the 
term 'profits* is not the same every
where. The conditions here are diffe
rent from ours. What I can tell you 
is with respect to Swiss companies; 
there the proportion between the 
money spent on drug research and 
the turnover is on an average about 
8 to 10 per cent. My company, let 
us assume has a turnover of 500 mil
lion Swiss francs On pharmaceuticals; 
then the spending on drug research 
would be about 40 million Swiss 
francs; it is roughly about 8 per cent.

Shri Kashi Ram Gupta: Your me
morandum leads one to conclude that 
the pharmaceutical industry in the 
future can deliver the goods only if 
it is highly centralised both in regard 
to capital and know-how, productive 
capacity and marketing, and competi
tion too can only be possible when 
equally giant firms are there in the 
market. This means that the older 
the company, the more are its chances 
to stand in the market. Such compan
ies possess such varieties of medicines 
also along with the patented medi
cines, whose patents time-limit has 
elapsed but which are in good demand 
in the market. They are thus in a 
position to get results by spending 
on research a lower percentage of 
their profits than those who are new 
to the line. Thus having such a law 
as protects such combines naturally 
goes against the interests of entre
preneurs in undeveloped countries 
and those whose resources do not 
match with those of the developed 
countries. As such* a legislation of
807(B) US—15. *

your conception which you have just 
now referred to will naturally go 
against the interests of our economy. 
If y^ur reply is in the negative please 
explain how you can substantiate that 
it will be in our country’s interests.

Mr. Chairman: The hon. Member’s 
questions are too long.

Shri Kashi Ram Gupta: I have 
written it down purposely so that I 
do not go astray this way or that way 
from the main point.

Dr. E. Jucker: I am very happy 
about this question. I have many 
very good friends in this country. 
Despite the fact that I am associated 
with a private firm, I do not keep
what I know as a secret; I lecture
about it and then try to give my 
advice if it is wanted, where I can. I 
have discussed this particular ques
tion many times here with my colle
agues at the universities and with my 
friends, &nd . therefore, I would like 
to put it this way.

Enterprises which can produce 
drugs, either governmental or private 
enterprises, have not been built with
in five years or within ten years.
Many of these enterprises are fifty 
years old. Some of them are a 
hundred years old. Thus, the whole 
procedure requires time. You need 
time to build up a factory and to 
build up research work, and you can
not forget about the time-factor; you 
cannot get round it. You cannot ex
pect your country which is industrial
ly a young country to produce drugs 
as cheaply and at the same quantity 
as a country which has been doing 
so for hundred years. It will need 
a certain amount of time, but the fun
dament for manufacturing your own 
drugs cheaper perhaps than what they 
are today is research work. If re
search work is carried out In this 
country, proper drug research, then 
you will be able to produce drugs of 
your own. If drug research is carried 
out abroad, patented abroad and then 
you get compulsory licences, then you 
will always be later than the foreign 
counrties, and your country wou>d 
always be depending upon them. I
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fcelleve that a country like India 
ahou;d aim at independence at all the 
leveis. And independence in nyedi* 
cines can be achieved only on the 
basi3 of drug research of your own, 
and, that is where I am a firm beiiever 
in \he fact that if you stimulate drug 
research in this country, drug research 
done by Indians, by Indian firms and 
eventua ly helped by Government, 
and you have a patent system which 
protests the results of those researches, 
then you will have a proper drug 
rejearch and drugs of your own. That 
is the way I see it.

Shri Kashi Ram Gupta: Seeing
your reply, I think I have to put my 
question this way now. Pharmaceu
tical research goes hand in hand with 
research in the field of disease* and 
ailments also. The latter research 
mostly consti utes a duty on Govern
mental eve or is done by such orga
nisations as may be specified. So 
far as the pharmaceutical drugs are 
concerned, do you not think that if 
the rhky processes are covered by 
Government aid or by Government 
organisations, then the rest of the 
process which has eliminated this risk 
can be tak*n up^by private enterprise? 
If such a thing is done, then how could 
you say that the present patent law 
would no4 give enough term for the 
patent? If that is done by govern
mental agency mostly, then the fear 
of risk is eliminated; then so far as 
the term, royalty and other things are 
concerned, 'he present Bill should 
•ufll e, I think. What is your opinion 
about it?

Dr. E. Jucker: I hope you do not 
mind if I do not completely agree with 
your opinion. I have been born in 
Hussh; I have lived there for 14 years, 
and I have relatives in Russia, and 
friends in Russia and friends in my 
own bu-iness in drug research. Russia 
ui> till now has not produced anything 
of importance in the field of drugs. If 
you go 1hrough the list of Russian 
dru^s, that is the drugs which are 
av-n’ ab'e in Russia— I Have the latest 
book bv Prof. Mashkovsky whom I 
know ve7*** well— vou will And that 
they are all drugs which have been de

veloped in Western countries. Here  ̂
you have an example. The whole 
drug research is started and paid for 
by Government. I believe that if you 
let the pharmaceutical industry com
pete, one firm with another, on the 
basis of free enterprise but protected 
by a proper patent daw, then you will 
get better and quicker results than 
by governmental aid.

Shri Kashi Ram Gupta: I think
my question is not very clear to you. 
My point is this. I have suggested 
that the risk portion of it may be 
covered by Government but the other 
portion could be left to private enter
prise. That is not so in Russia.

Dr. E. Jucker: But what is the 
risky portion of i ? The whole is 
risky. I have projects; I must admit 
that I might be not too good a chem
ist; I have worked on rheumatism 
project for more than ten years, with 
about 6 Ph.D. chemists and about 40 
assistants; we spend perhaps 20 mil
lion Swiss francs on it. The results 
are non-existent. What is the portion 
which i* risky and which is not risky? 
Hie whole is risky.

Mr. Chairman: How can you divide 
the two?

Dr. E. Jucker: You cannot divide
it.

Shri Kashi Ram Gupta: At page
10 of your memorandum you have 
mentioned that the deve opment of 
drugs has slowed down during the 
last five years. This in your opinion 
is due to legislative measures, keen 
competition and high expenses etc. 
Do you mean that the Governments 
of all countries or of some particular 
advanced countries have introduced 
such legislative measures during the 
last five years?

Dr. E. Jucker: I would like to ex
plain it this way. First of all, the 
developments in the sciences which 
have led to new drugs— I tnve des
cribed all of. thenv—such as chemi Jry, 
pharmacology etc. have been tremend-
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m s, stnd many new drugs were dis
covered. There are many new drug* 
available, and the more of them are 
available, the more difficult it is to 
find new drugs and to find better 
drugs. That is one reason why this 
process of finding new drugs has 
slowed down.

The second reason is that drug re
search becomes more difficult as we 
enter into new fields. Ta’<e, for in
stance, the virus diseases, cancer etc. 
We know so little about the funda
mentals of these fields; that needs 
much more ba~ic research; so, much 
more basic research must be done on 
them. For example, as long as we do 
not know what is rheumatism or what 
is cancer, how are we to produce new 
drugs? That is what 1 would call 
basic res*ar~h. If somebody discov
ers what can-er is h2 will not get *he 
remedy but the Nobe! Prize because 
it i* only on this discovery that we 
can produce the remedy, but the dis
covery is very important. Therefore,
I would say that in fields which re
main open and which are so difficult 
we are spending, all of us, enormous 
amounts of money. For example, 
take cancer research. We are rather 
certain that during the next ten or 
twenty years there will be no drug 
of choice for cancer, and yet we are 
spending mon-y on it because we 
want to do the progress. If we do not, 
then who does? That is one answer 
to your ques'ion.

Shri Kashi Ram Gupta: But you
have not replied to mv question about 
legislation in the countries. |

Dr. F. Jucker: I am coming to
that. The second part of your ques
tion is this. There was a very un
happy experience in Germany and in 
other countries about five or six years 
•go. For the first time in the history 
of drug research, it was found that a 
certa;n substance when used by 
Pregnant women had resulted in fa* a- 
“ ties and that had caused n tremend
ous drawback on the whole 'lrue re-
,e*rch. Everybody is' rbw afraid of

" ** ■ ' ’ • , ' t

unknown factors in novel substances. 
If you have something novel in your 
hands, then it first means that you 
do not know everything about i t  
Therefore, we ourselves have become 
much more careful about introducing 
new drugs, because no one can afford 
a second case like that such as we 
faced five years ago in Germany and 
other countries.

Shri Kashi Ram Gupta: Do you
agree that these regulations of the 
Government are justified?

Dr. E. Jucker: Absolutely so.

Shri Kashi Ram Gupta: How do
you say that this Bill puts hurdles 
in the way?

Dr. E. Jucker: I do not object to it, 
but I say that it takes mu h longer 
today to find a new drug and to in
troduce it in the market. Therefore, 
it becomes much more cost’y, and 
the period which is left for the 
patent is too short. That was the 
point that I wanted to explain.

Shri D. P. Karmarkar: Are you able
to appreciate the fact that there is 
p etty lit.le invention here, and what 
we have been doing during the last 
ten or fifteen years is with colla
boration with distinguished firms 
like yours and it is by this means 
that 'hey have been having some 
industrial production in the field of 
pharmaceuticals here, with proper 
terms etc. Thereto, e, the motivation 
behind the shortening of the period 
in respect of patents from 16 to 10 
years is this that we are anxious to 
h^ve industrial production started 
here as ear’y as possible. Are you 
rot in a position to appreciate that 
this is the reason for the shortening 
of the period?

Dr. E. Jucker: I fully understand 
th* idaa, behind th s shortening 
of th? term. I fully understand 
it and I fully appreciate the 
Indhn position. But we must not 
forget that patent does hot give 
everything. Anyhow, it is not in tne



&28
patent that one gets the know-how; it 
is not in books that one gets the know
how; this know-how must also be made 

.available if somebody wants to uti
lise what has been ^described by a 
patent Just by shortening the term 
of a patent one does not find a suit
able solution to this problem. I 
think it would be wiser if conditions 
could be made such that the patentee 
willingly gives all that he knows, the 
whole know-how plus the patent to 
the licensee; I think that that would 
be very efficient if it were done that 
way.

Shri D. P. Karmarkar: D» you agree 
that fop reputed producers of drugs 
ahd medicines like your concern, for 
instance, in the world of pharmaceu
tical production, whether you have a 
patent or not does not make a diffe
rence? So long as the industry pro
duces things of good quality, and 

'your concern produces things of good 
standard, and Sandoz will remain 
Sahdoz, whether 6r not you will have 
patents would make no difference.

Dr. E. Jucker: With respect to
patents and drugs, for our company 
or for any other company, the fol
lowing has to be said. We have tried 
ito find out how many drugs out of 
those sold in India are patented and 
we have come to the answer that it 
is only 2.5 per cent; 97.5 per cent of 
all the drugs in this country are not 
patented at all; they can be manu
factured by anybody in this country. 
And yet why do people not do it? 
They do not do it because they lack 
the know-how; they lack the facili
ties. This is much more important. 
But with respect to patents, I still 
have got to stress the following. 
This 97*5 per cent covers 4-11 the pro
ducts, so to say. The new drugs 
which ar^ developed by the industry 
and which are put on the market re
quire patent protection for a few 
years. If after a few years this 
patent protection stops and drugs be
come free, then the industry does not 
mind. But to introduce a new phar
maceutical speciality, there must be 
protection for a while. Just imagine 
what will happen, if a firm introdu

ces a speciality tad gives all the in
formation to the medical profession. 
Imitators get everything gratis. They 
would not contribute anything at alK 
As goon as such a firm puts the pro
duct on the market, there are per
haps 20 similar products produced by 
imitators from all over the world. *Dien 
the profit which the patentee must 
have for a while becomes question
able. That is a very important point 
The starting of a new drug must be 
covered by a patent.

Shri D. P. Karmarkar: It is not as
a complaint that I am mentioning 
this. In so far as your distinguished 
concern in India is concerned, for 
instance, they have specialised in 
belladona alkaloids and ergot alka
loids. I am told it is a fact that they 
are not making these things in the 
country, even though the raw material 
is grown here. Why?

Dr. E. Jucker: I am prepared to take 
all the blame, if necessary I have 
been asked why do we sell certain 
products here like balladona— alko- 
loids which is derived from a plant 
which grows in this country but, why 
do we import this substance from 
abroad? Why do we not manufac
ture it here itself? This question’ 
is very justified and I am very happy 
that I am  in a position to answer it, 
because I had a similar request quite 
recently with respect to another of 
our drugs.

Certain products are sold in thou
sands of kilos and others are sold in 
a few kilos. Bellodona alkaloids are 
extremely active compounds; they are 
used in dosages of half a milligram 
or one milligram. For some of these 
products which my firm markets here, 
the basis is just not broad enough to 
manufacture the amount needed here; 
W  might be perhaps one kilo or 5 
kilos. It would be too costly to es
tablish manufacturing facilities for a 
small amount of active ingredients 
and it is wiser in every respect to 
buy it from somewhere where it is 
produced on a larger scale. It will be 
cheaper.
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you are mam*facturing in Switzer
land?

Dr. E Jucker: Very small. I do not 
exactly know, it is perhaps 50 kilos 
or perhaps 100 kilos. But it is never 
in tons. It is very little for the whole 
world.

Mr. Chairman: India i4 ten times
Switzerland.

Dr. E. Jncker: This product has
been on the market for a very long 
time. It has never been developed 
in significant terms.

Shri Sham Lai Saraf: In Kashmir 
a substantial quantity of belladona is 
grown. But the difficulty today is of 
processing. Is this firm prepared *in 
any way to encourage that State to 
process belladona?

Mr. Chairman: Is your firm doing 
anything to help the processing here?

Dr. E. Jncker: Yes. I can' give you 
an example. The amount of sub
stance which one manufactures for a 
speciality must be of some order in 
order to justify manufacture. If it is 
only for a very small quantity, it is 
too costly to manufacture it.

Mr. Chairman: That can be said of
every other product.

Dr. E. Jucker: No, Sir. here are 
substances which you need for a 
speciality in sufficient quantities and 
then you try to manufacture them 
as is ithe case with difltalis leaves 
which is grown her© in the country by 
ourselves and extracted here.

Dr. M. M. So. Siddhu: Will you
take Cortisone?

Shri D. P. Karmarkar: Let me finish 
my questions.

So far as vital medicine^ are con
cerned, are you in a position to ap

f 228

preciate that they have been ex
ploited, patents taken and part of 
the expenditure on research 
has been covered by profits, 
and that being so, in view of the 
large market that exists in India by 
way .of its huge population, not much 
would be lost by the company or the 
producer who comes here either in 
collaboration or by hiipself, if the 
period of protection is reduced, so far 
as medicines and drugs are concerned, 
from 16 to 10 years? •

Dr. E. Jucker: What one must
realise is this: You need to synthesise 
about 3,000 compounds to produce one 
food drug. That means that this one 
drug is to pay for all the failures, 
and the profits we are making on this 
one drug must finance all the failures 
and all the research we are carrying 
out at the present time. We never 
know how long it is going to take us 
to produce the next medicine.

Mr. Chairman: But that is not so 
in the case of all drugs. There are 
drugs which take two years, some
three years and so on.

Dr. E. Jucker: I fully agree. But as
I *ee it, you cannot have a patent 
law which takes these differences into 
account. These drugs which are sold 
on a very broad scale are an excep
tion. We have waited for years and 
years to bring out a new drug and 
then if the protection for this one
new drug is two years, we are not in 
a position to compensate, to reim
burse our expenditure.

Mr. Chairman: Will you be satis
fied if in certain particular cases, the 
period may be extended by the Con
troller under powers given to him?

Dr. E. Jucker: Quite frankly, the
drug research people would appre
ciate if there was a proper limit of let 
us say 15 years for all. inventions, but 
if this cannot be done, of course, even 
a prolongation of the term is better 
than nothing.
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provision in your federal law, a sum
mary of which has been given in the 
U.N. brochure as follows:

“Other cases in which patents 
are subject to public use— Total 
Or partial expropriation in pub
lic interest against compensation 
to be fixed by the State/*

Have there been any complaints 
about this provision in your law 
-either by your own companies or 
foreign companies having patents in 
your country?

Dr. E. Jucker: Compulsory licenccs 
in the Swiss law, German patents 
law, European patent law, are of an 
entirely different character than what 
is suggested in this Patents Bill. Here 
everybody would be entitled to a 
compulsory licence with respect to 
patents on drugs. In our system com
pulsory licences are given only in the 
public interest and then against pro
per remuneration, the quantity of 
which is not fixed but is subject to 
mutual discussion. I must make it 
quite clear that not one single case 
of this type has happened in Switzer
land during the last 10 or 15 years. 
There has not been even one single 
expropriation by the Government of 
a patent, and if it had to be, then we 
would accept it for three reasons: 
firstly because it is needed in the 
country’s interests, secondly because 
a proper remuneration would exist, 
and thirdly because we would have 
access to an appeal at the highest 
courts of Switzerland.

Mr. Chairman: It might not have 
happened in Switzerland, but there 
are several countries which have got 
this provision of compulsory licens
ing— U.K., France, Germany, almost 
all the countries.

Dr. E. Jucker: Yes, but it is al
ways in the public interest and for 
security purposes.

Mr. Chairman: You have no objec
tion to that

Dr. E. Jucker: We have no objec
tion to it at all. This is absolutely 
justified.

Shri M. L. Jadhav: In the law of
your country, there is a provision for 
revocation of patents. Has there been 
any instance of revocation of patents 
and for what reasons?

Dr. E. Jucker: In my country, not 
one single patent has been revoked in 
recent years. The provision is there, 
it is in every country for dealing with 
cases of immorality and things like 
that.

Shri P. K. Kumaran: After giving
number of inventions in your memo
randum, you have stated:

‘The remaining countries in
cluding Italy and Russia produced 
fewer than five.”

Will you enlighten us why Ita’y and 
Russia could not produce tnodera 
medicines?

Dr. E. Jucker: I was very careful 
in putting it down as less than five 
I must admit that I know of not a 
single original drug produced in Italy 
or Russia. In fact, a couple of years 
ago the Russian Minister of Health 
complained badly about the under
developed state of the Russian phar
maceutical industry. In Italy very 
little research work has been carried 
out by three or four of the major 
firms only; all the rest of the Italian 
industry <tfd nothing but copy. There
fore, the research work which was 
carried out in Italy was of a very 
limited order, and it never led to one 
single original pharmaceutical specia
lity. Nowadays the Italian pharmaceu
tical industry is going through very 
bad times. There has be~n recently a 
governmental study made of the 
Italian pharmaceutical industry, and 
it was asked why certain of the com
panies were being taken over by 
firms from abroad, why other Italian 
firms had started limiting their re-  ̂
search activities, and it was answered 
that in the present situation when
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there is no patent protection for 
pharmaceuticals at all, nobody in 
Italy can afford research work in this 
field, and they have never been able 
to carry out proper research work 
during the last 20 or 30 years, that 
is the reason why they have no new 
drugs of their order.

Shri Arjun Arora: You said that 
97*5 per cent of medicines sold in 
India were unpatented. Is that figure 
based on turnover in terms of rupees, 
or items of medicine?

Dr. E. Jucker: Items of medicines 
or drugs sold.

Shri Arjun Arora: Have you any 
idsa of the turnover of patent medi
cines in India in terms of rupees?

Dr. E. Jucker: No. It can be done, 
but it will take some time.

Shrt Arjun Arora: Does your firm 
deal only in patented medicines for 
both patented and unpatented medi
cines? •

Dr. E. Jucker: Yes, with both.

Shri Arjun Aror*: Could you give 
os an idea of the percentage in terms * 
of rupees of your turnover in India?

Dr. E. Jucker: I am sorry I could 
jnot do it, I would say a major part 
of the sales is with linpatented medi
cines.

Shri Arjun Arora: You said that in 
Russia there was not much research. 
How is it that they are able to pro
duce medicines at cheaper rates with
out research?

Dr. E. Jucker: I do not know how 
cheap medicines are there, he only 
explanation that I can give is that the 
Russian drugs which you find in Prof. 
Mashkowski's bocks, all those drugs 
had been developed by the west; the 
west has paid the whole research 
expenditure for these drugs. They 
•re just manufactured and sold in 
Hussia. They are western medicines.

Shri Arjun Arora: Why cannot you
do it in India?

Shri R. Ramanathan Chettiar: Even
in Hussia the open market prices aro 
very high.

Shr! K. K. Warior: I wish to know 
the proportion of the cost of the 
starting material, the intermediate 
and the finished products in the 
Sandoz factory.

Dr. E. Jucker: I could never answer 
this question because I just do not 
know it. I am in research. I under
stand nothing about the costs of the 
starting materials or the cost of the 
end products. But may I give you an 
example which I was told a few days 
ago here in India. You can take a 
cotton shirt and find out the cost of 
the cotton in it and compare it with 
the price of the shirt. You can do 
the same thing in medicines and this 
will be about the answer. Starting 
materials are very cheap. But the 
work involved is very expensive and 
the yield at the end is very smalL 
That is what makes the cost of the 
final product. If you add together 
the price of all starting materials this 
will never give you an answer.

Shri K. K. Warior: What I mean is 
this. We get a material worth 100 
dollars. How much will research cost? 
How much will the intermediates 
cost? Ho much will the finished pro
duct cost?

Dr. E. Jucker: We can never gene
ralise like that. It is different in 
every case. If you have a starting 
material, sometimes it takes three 
operations to get /the end product; 
sometimes it takes 15 operations. Sck 
there is no generalisation possible.

Shri K. K. Warior: Do the inter
mediate cost much more? dispropor
tionately more?

Dr. E. JuckeT: No, no. May I clarify? 
The price of a substance which we use 
as a drug is composed of various fa**
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tors. One of the factors is the price 
of raw materials. Another factor is 
the work involved; yet another is the 
capital involved; then there is the 
research factor. So, there is no gene
ralisation possible.

Shri K. IL Warior: We have a 
report here from Justice Ayyangar 
before us. In that report on page 16, 
he says that there are some examples 
where an invention is not patentable 
in the patentee’s home country but is 
patented^ in India and they relate to 
patents lor medicine and drugs taken 
out by Swiss nationals in India.

Dr. E. Jucker: May I tell you that 
I hold myself a couple of hundreds of 
Swiss patents. That is the only 
answer I can give you. In Switzerland 
we can patent our inventions in the 
pharmaceutical field like in the whole 
of Europe. There are only 7 countries 
in this world where you cannot patent 
pharmaceutical inventions —  China, 
Afghanistan, Iraq, Iran, Ethiopia and 
Turkey. Italy is going to have a patent 
law. In the rest of the world includ
ing Switzerland you get patents for 
pharmaceuticals. I know the Swiss 
law by heart. What is of ten being 
mixed tip is product per se protection, 
which you have only in France and 
USA while you have in the rest of 
the world product by process or pro
cess protection. It is a wrong inter
pretation to say that in Switzerland 
there is no patent protection for 
pharmaceuticals.

Shri K. K. Warior: I could not
follow.

Mr. Chairman: He says it is wrong
interpretation. '

Shri Daljit Singh: On page one of
your memorandum you say that you 
do not propose to even attempt to 
consider the legal provisions of the 
Indian Patents Bill. And also in the 
end of the memorandum you say that 
the prime concern of the legislators 
dealing with the Patents Bill should 
be t^e encouragement of drug re- 
aoarch by means of a strong, just

patent law which would ensure the 
unimpeded further development of 
this most important industry.

In view of that should we think 
that you support the Bill.

Dr. E. Jucker: Mr. Chairman, this 
is a very important question. Is the 
distinguished gentleman asking me 
whether I support the Bill?

Mr. Chairmaa: He has come as a 
research scientist.

Dr. E. Jucker: I wanted to say what 
I know about drug research and the 
implications with patents.

Mr. Chairman: That is what he 
wanted to tell us.

Shri Peter Alvares: I have one 
simple question. Dr. Jucker, 
you are a very promi
nent chemist. The Patents Bill, 
as is stated in its objects and reasons, 
is to encourage inventions, etc., but 

.the controversy appears to be on the 
time-limit of patents. It has been 
suggested in the case of medicines and 
drugs the period should be 10 years 
and otherwise, it should be 14 years 
from the date of the patent. The date 
has been defined as the date of the 
filing of the specifications. May I 
know What can be the time-limit? 
Between the filing of the specification 
and the commercial exploitation of 
the patent, how much time should be 
deducted from the span of 14 years?

Dr. E. Jucker: This is a very im
portant question. I will give my 
absolutely frank opinion about it. Due 
to very hard competition to which we 
are submitting in our part of the 
world, we have to file the applications 
as s’oon as we can. That means we r 
file them as soon as we have the phar
macological results. We wait for the 
first pharmacological /results which 
may be indicative, indicating the 
proper commercial use of the Com
pound as a medicine. Therefore, 
from the time of conception of the 4 
idea to the time of filing, perhaps one 
year elapses oh an average.
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Shri Peter Aivares: From the time 

of filing of the specifications.

Dr. E. Jucker: From then on, it 
takos six or seven years to market 
it. Out of the eight years we require 
for the whole research, one year can 
he deducted. Therefore, from the 
moment of filing, it is perhaps seven 
years.

Shri Peter Aivares: I presume you 
know the meaning of the words “filing 
of the specifications”. From the time 
tof the filing of the specification, the 
period of fche patent is counted. Bet
ween the time of filing the specifica
tion and the marketing of the product, 
how many years could be deducted 
from the 10 years that are available?

Dr. E. Jucker: Seven years.

Dr. M. M. S. Siddhu: Great stress 
has been laid on the point that unless 
chemical engineering and chemical 
industries are developed in this 
country, research on synthetic pro
ducts, synthetic drugs, is not possible 
at this present stage, with the result 
that we will be depe ident on research 
of otjher countries and thqir patents 
and on large imports, thereby this 
country will be depleted of its large 
resources, and it will not be able to 
carry on with any major chemical 
programme. So, in such a case, do 
you think that the production of the 
period of 10 years is not justifiable. 
Please take into consideration firstly, 
the economic state of the country; 
secondly, the non-development or the 
infancy of the chemical industry; 
and thirdly , once a firm has intro
duced a drug, that product (toes not 
go out of the market in spite of the 
fact that the patent has elapsed, be
cause the doctors, once they are ac
customed to a particular brand, go on 
continuing to prescribe it? In other 
words, the ten-year period does not 
mean only 10 years but it means as 
much time as the doctor can reliably 
entrust the patient with the quality 
of the drug and as long as it lies in 
his memory! Therefore, under these 
circumstances, would thie ten-year 
ptrtod not suffice?

Dr. E. Jucker: You have been judg
ing the present situation on the phar
maceutical market and the present, 
situation arose under the existing 
patent law where you have the pro
tection of 16 years. First of all, no
bod y  can predict with abrfblute cer
tainty what is going to happen if the 
10 years are reduced to 10 years. But 
do not forget that in the old times, it 
did not take as eight years to intro
duce a substance jn  the market; even 
if it totok eight years to develop it, 
then left still another eight years ago 
protected marketing. And then, it is 
clear that doctors who get the sub
stance are inclined to stick to it. Let 
us assume that this Bill bscomes l&w 
and the protection is 10 years. It 
takes us eight years to bring a com
pound to the market. For two years 
only would the patent protection last. 
If a compulsory licence is given im
mediately, the patentee will enjoy 
no monopoly at all.

Dr. M. M. S. Siddhu: You are pre
suming that it takes seven years; 
light drugs such as streptomycine, 
chloromycetine, etc., started process
ing earlier, but it is worth-while 
studying the question in respect of 
the date of the application of the 
patent, the sealing of the patent and 
the manufacture of those products, 
and studying what is the time taken. 
The time in America is never more 
than three years.

Dr. E. Jucker: it has been studied. 
The cases which you talked about are 
instances. The antibiotics are got 
from the fungus and the cultivation of 
fungus, and needed perhaps as some 
what shorter time than synthetic 
drugs.

Dr. M. M. S. Siddhu: And steroids.

Dr. E. Jucker: How long has it taken
to develop this steroid field? If you 
take the modern drugs— of course, 
chloromycetine and so on related to 
10 years a go— on an average, the 
time taken is much more than it was 
10 years ago. Today, you can tak*
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pound can anymore be brought into 
the market before six years. In this 
country, it take3 two years to get the 
Government permission to market it 
in addition to the chemical and phar
macological and toxicologica] deve
lopment.

Dr. M, M. S. Siddhu: I do under
stand it. I do not have the list at pre
sent; it was a long list of drugs which 
are modern in the sense that they have 
revolutionised the treatment. That is 
what they call modern in America. 
I had a list of about 10 drugs con
taining steroids. Bu azolidiss pro
ducts and antibiotics and I found that 
from the filing of ths application to 
the grant of the application, there was 
one year, and within three years they 
started the manufacture.

Dr, E. Jucker: It is absolutely im
possible today. It might have been 
possible 10 years ago, but the new 
law will have an impact on research 
today and not what was happening 10 
years ago. Today, it is just not pos
sible to introduce a compond within 
four to five years. It cannot be done, 
and I can give you examples, as many 
as you want.

Then, I would like to give the ans
wer to your next point. You said that 
once a substance is introduced by a 
firm, then the medical profession 
knows it and sticks to it. But just 
take this fact: you syrithesise a Com
pound and you bring it out and with
in the first half a year, somebody who 
had previously asked for a compulsory 
licence which must be granted ac
cording to the Bill— after half an 
year— also brings out your new pro
duct and 20 more imitations come; you 
said the medical profession would 
•tick to your product. But, after all 
you were the only one to have all the 
expenses for the research and the 

. copyist did not contribute anything 
at all

Dr. N , M. 8 . Siddhu: I have before
me the book Medicinal Chemistry by 
Burger. He has worked out the ex
penditure on the screening, toxicology 
controlled clinical studies and quality 
control and he says that out of every 
500 to 1000 compounds which are sy
nthesised and tested, if one were to 
become successful, the cost runs f  rom 
2,20,000 dollars to 4,30,000 dollars. 
This is the Second Edition of his book 
published in I960.

Dr. E. Jucker: Six years have elap
sed since then and inflation has gone 
ahead. I am sorry I have to say 
frankly that Pro*. Burger is a very 
academic man. I know him personally. 
He is a professor at the university. 
He has never done drug research on 
his own and he never had to pay lor 
i t

Dr. M. M. S. Siddhu: When a 
patentee takes out a patent for a 
product through a process, through 
his theoretical knowledge he covers 
all the possible processes which are 
likely to lead to that compound. Will 
it not be correct that the patent should 
be only of those two or three proces
ses which the patentee is likely to ex
ploit and not all the possible pro
cesses, otherwise research in other 
countries on a similar product ii 
blocked for ever?

Dr, E. Jucker: When you talk about 
research, you do not quite mean the 
same thing as myself when I talk 
about research. When I talk about 
research, I do not want to find new 
ways to syn4hesise known compounds. 
But I want to find ways to synthesise 
new compounds, because only if you 
find new ones which can be used as 
medicines, you help the progress of 
medicine. Otherwise, if you find new 
processes for substances which have 
been developed by others, you help 
yourself and the progress of medicine 
is nil. Therefore, by idea is the best 
way to protect research is to grant 
product protection. This is my firm 
belief. Secondly, I have already 
pointed out the way it is handled in 
Switzerland and Germany— it i* ,Pro~



SS5
duct by process protection. We are 
not allowed to claim all possible pro
cesses. W e must describe them pro
perly and they must work. Thefore, 
no fantasy is allowed in these patents. 
If somebody finds ot ^process which 
is novel and which adds to the progress 
he can get a patent of this town.

Dr. M. M. S. Siddhu: In Switzer
land, if a particular patent is .not 
worked, then compulsory licence is 
given.

Dr. E. Jucker: I cannot answer this 
without reading the corresponding 
paragraph of the Swiss law very care
fully, because to my knowledge in the 
last 15 years not a single request for 
a compulsory licence has been made. 
So far as I am aware, you have per
haps only a summary of the law. It 
requires much more than non
working. Non-working, according Vo 
my knowledge, does not permit a
compulsory liccnce in Switzerland. 
Otherwise, there Would have been re
quests for it. I believe it is the re
lation between non-working and 
a depsndent patent. If you
have a patent which depends 
on another patent and this
patent is not worked and you are 
prevented from using your patent, 
the n after a period of 3 years you 
can ask for a compulsory licence.

Shri P. S. Naskar: The provision in 
Switzerland is:

l4On request, compulsory licence 
may be granted by the court if 
the invention was not adequately 
worked in Switzerland within 
three years from the date of re
gistration of the patent. The 
patent may be revoked if after 
the expiry of three years from 
the issue of an ordinary licence, 
the granting of licence is n’ot suffi
cient to satisfy  the needs of the 
Swiss market.0

Do you contradict itt

Dr. E. Jucker: I do not contradict 
It. But I must see the whole law. 
Reading one paragraph will not ao.

It is inter-related with the other pro
visions. Assuming it is correct....

Shri P. S• Naskar: There is no 
question of assumption. It is a fact 
I have quited from the United Nations 
Publicati’on.

Dr. E. Jncker: But still there are 
three years during which the paten
tee can decide whether he wants to 
utilise the patent.

Mr. Chairman: So you cannot ob
ject to a similar provision in our 
country?

Dr. E. Julcker: If a safeguard period 
is provided for, it is absolutely ail 
right, v

Dr. M. M. S. Siddhu: Why is it that 
medicines other than chemical pro
ducts are not patentable in the Swit
zerland?

Dr. E. Jucker: According to the Swiss 
law, on'y chemical processes are pa
tentable; physical processes, mecha
nical processes for the extraction are 
not patentable. The substance which 
you obtain as the final product must 
be obtained by a chemical process. 
Only then it is patentable.

Dr. M. M. S. Siddhu: If there is a 
such a provision in our Bill, will it 
not also protect at least a large num
ber of antibiolics which are not syn
thetic?

Dr. E. Jucker: In your Bill, there is 
no distinction between synthetic pro
ducts and natural products at all. 
You take pharmaceuticals as a whole 
class.

Dr. M. M. S. Siddhu: One has been 
trying to refer to development of drug 
industry in Soviet Russia. For ins
tance, it will be worthwhile under- 
sanding and studying why only two 
countries, the United State of Ame
rica and Soviet Russia, are going into 
space and not the o'her people. If 
one is to compare these two things, 
one w il have to think why U.K. i*
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not doing it and somebody may say 
that it is due to the patent law in 
U. K. In a socialist country they can 
put their genius to a particular type 
of work and is possible that the So
viet people are working more on fun
damental or basic research -but they 
are not working on drug industry 
alone— for example Aviation medicine, 
space medicine, physiological process, 
gcnetics, DNA, ENA, and all those 
factors. Therefore, it is possible that 
Soviet medicine has neglected drug 
research work simply because they 
are more occupied with something 
more important.

Dr. E. Jucker: First of all, in the 
Soviet Union, it is a patent law whicn 
gives you protection along the lines 
of the German patent law. Secondly 
if it has been the case, as what you 
have said, that they are not just in
terested in drug research because they 
are kept busy with the space problem. 
Now they have realised that drug 
research is important. Recently when 
I was in Czechoslovakia I had occa
sion to discuss this with the people 
there and also some of my Russian 
friends. They ire reorganising the 
whole drug research in Russia in order 
to become independent frt>m abroad. 
Up to now they have been doing no
thing but producing western drugs. 
Apparently, they find that it is in
sufficient and therefore they are 
thinking of changing the system now.

Shri Bade: I believe, Dr. Jucker, 
you must be knowing that there are 
tw o  w a v s granting patents—
patent of introduction and inventor’s 
certificate. Inventor’s certificate is the 
one which is followed in the socialist 
countries. When your object, a* is 
evident from your memorandum, is 
that research should be encouraged, 
supposing our Government purchases 
He inventions and gives grants to the 

patentees, have you any objection?

Dr, E. Jucker: In the eastern 
countries, in Russia and in the whole 
eastern bloc, as you said, there are 
two types of patents— one is the patent

like the German patent and the other 
is the ‘authorship* or the inventor’s 
certificate, as you call it. This is 
also a patent, but the patentee br the 
holder of the letter of inventorship 
has guaranteed to the State a licence 
to his invention for which the State 
will compensate him. This is the 
difference between the normal West
ern patent and this sort t>f, let us 
Say, ‘junior patents*. I know from 
my own experience that in Russia it 
is easy to obtain these certificates and 
more difficult to obtain patents. Buf. 
in principal it would not make too 
much difference whether you obtained 
a patent or such a certificate, 
because each time the Russian Gov
ernment wanted to take bur inven
tions, whether it was a patent or a 
certificate, you would be properly 
remunerated.

Shri Bade: Leaving aside Russia and 
other countries, by studying our Bill 
you will find that both the systems 
are given in this Bill. Clause 87 deals 
with inventor’s certificate. If Govern
ment purchases these things by giv
ing sufficient compensation, are you 
satisfied that research will be en
couraged in India?

Dr. E. Jucker: I think it is a better 
way if the patentee is given the pos
sibility to work it After all an inven
tion is the patentee's baby, if yau call 
it that way.

Shri Bade: Our difficulty is thait the 
patentees or the manufacturers manur 
facture the things in foreign countries 
and flood our drug market. W e want 
them to manufacture the drugs here. 
Therefore, we want that there should 
be, what you call, some restrictions on 
these foreign companies. Does this 
Bill put that kind of restriction or not?

Dr. E. Jucker: I have already said 
that if you want to build up the mar
ket here you have to encourage the 
industry and not introduce restric
tions. Restrictions in no way will 
encourage anything. I think if you 
let the industry compete and they: have
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a Cnee fold, then due to the law* of 
free market you will get cheaper and
cheaper things. If you put restrictions 
you will not succeed in doing it

Shri Bade: You said that there
should be 'patent product’ by a parti
cular process. In one memorandum 
we have read that if there is one pro
cess then the product will be the 
same. Therefore, if we patent the 
process, what is the use of having 
‘patent product* also?

Dr. E. Jucker: If you have one
substance which can be used as a 
medicine and you patent one process 
to its manufacturer, then it is possible 
for the organic chemist to find many 
other ways to manufacture the same 
compound. Therefore, patenting one 
process means no protection at all.

Shri Vimalkumar M. Chordia: Is it
not a fact that under the protection of 
patent manufacturers charge too high 
prices? For example, Ciba, which 
have a patent for the manufacture and 
sale o f___  _

Mr. Chairman: Ciba people are com
ing and you may put your questions 
to them. He is only a research scien
tist

Shri Vtmalkixmar M. Chardia: He
is saying that 17 years patent should 
be granted. I say that they are charg
ing very high prices. How does he 
justify this period of 17 years? Cibas 
were selling two ampules for Rs. 25 
and now they are selling the same 
thing for Rs. 8.

Dr. E. Jucker: I think it is wrong 
to pick out one or two drugs out of a 
few hundred and to say that they are 
selling at a very high price and there
fore we should modify the patent law. 
Thai is what the answer would be. 
If you take the whole market you will 
see that 97 per cent of the drugs are 
not patented. Therefore, I think we 
can say that the prices of these un
patented 97 per cent drugs have no 
relation to the existence of patents. 
®o, there are other factors.

Star! Vimalkumar M. Chordht: India
is a developing country. According to 
you the patents for products in deve
loping countries should be 17 years. 
What will the Indian inventors do 
during this period? *

Dr. E. Jucker: May I put it this
way? First of all, it is often said that 
most of the Indian patents are held by 
foreigners. I can tell you that the 
same is the case in Switzerland, 
Canada and other countries of the 
world. It cannot but be that way. It 
is so even in the United States. Most 
of the American patents are held by 
foreigners. Most of the countries are 
members of the Paris Convention. 
Scientists do research *11 over the 
world and they take patents in various 
countries. There are many Swiss 
patents in India and Indian patents in 
Switzerland. So, that is no argument 
at all, because the Indian inventor 
should not copy the foreign patent but 
do research of his own— even if this 
one is based on the knowledge suppli
ed by the foreign patent. With res
pect to seventeen years, I think I 
have gone into it earlier.

Shri R. Ramanathan Chettiar: How
many large combines operate in 
Switzerland in the field of pharmaceu
ticals?

Dr. B. Jucker: The six largest firms 
are Roche, CIBA, Geigy, Sandoz, 
Wander and Sigfried. Then there is 
perhaps half a dozen more smaller 
firms.

Shri R. Ramanathan Chettiar: They 
function more or less as cartels.

Dr. E. Juckerv No cartels.

Shri R. Ramanathan Chettiar: In
your memorandum and also in your 
press conference. . . .

Dr. E. Jucker: May I say that It 
was not a press conference? They 
asked certain questions and I answer
ed them.

Shri R. Ramangthan Chettiar: All
right, we will not go Into that You 
object to the percentage of royalty
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being 4 per cent on the ground that
out of 4 per cent, 2 per cent wil' go 
by way of taxes. But, in your own 
country, there is no provision in your 
law for royalty.

4
Dr.E. Jucker: No. other country

than India has a provision like that.

Shri R. Ramanathan Chettiar: In
Canada there is such a provision.

Dr. E. Jucker: In England and
C anada the royaK y is fixed b y  the 
Controller of Patent Offica and one 
can go to the Iiight Court in appeal 
if one feels that the amount is too 
small.

Shri R. Ramanathan Chettiar: How
do you say that in an u nd r-lcvelop - 
ed country like India the percentage 
of 4 percent is unreasonable?

Dr. E.. Jucker: I will try to explain 
my point. A patent law is enacted by 
a country for the protection of the 
patentee and lor the protection of the 
inventor. If I say that 4 per cent is 
not enough, then I mean that com
pared wi.h the inventor’s effort and 
compared with the amount of money 
he has spent, it cannot be enough. I 
could not, of course, at the same tfme, 
take into consideration the national 
interest of India or of any country. I 
have to oncenrate my thinking on the 
Inventor. He is the one who spends 
monev and in order to continue his 
research work, in order to continue 
to contribute for further progress he 
needs certain remuneration and <hi* 
h? would not g3t if 4 per cent is fiyel 
because after taxes it would mean 
only 2 per cent which is too little to 
be consider2d proper recompense.

Shri R. Ramanathan Chettiah: I
would like to re‘er to a survey made 
by the Reserve Bank of India which 
was publshed in their bulletin where
in it is stated that in 1962-63 on an 
inves'ment of Rs. 14 crores by foreign 
interests in the pharmaceutical indus
try they had remitted Rs. 2 crores by 
way of remittances and Rs. 5 crores 
by wav of royalty from our country. 
So, don’t tjiink their profits are mea
gre as you are trying to mpke out.

Dr. E. Jucker;. I am not trying f»  
make out any cafe.

Shri R. Ramanathan Chettiar: I may
just point out to you that 50 per cent 
of the capital they have taken out. 
This is a counter reply to your point 
that 4 per cent is not enough. Consi
dering the stage of development of our 
country, some people think that even
4 per cent is too high.

Dr. E. Jucker: Looking at it from
the point of view of the patentee it is 
very little and it is not enough to bo 
considered just compensation.

Shri B. K. Das: Do you want the 
percentage of royalty to be fixed or 
it should be left to be settled by nego
tiation? If you want it to be fixed, 
how would you like to fix it?

Dr. E. Jucker: I think it is a very 
important question. First of all, I  
think it is wrong to fix the royalty be
cause sometimes 4 per cent is too much 
and sometimes it is by far not enough. 
I think the royalty must be establish
ed in every case individually. First of 
all, it must be discussed between 
those who wants to buy something and 
those who want to sell something. One 
invention- might have co.it 10 mi lion 
dollars to develop and another inven
tion only 500 dollars. So, why should 
the percentage of royaKy be the same 
for both? A  very good comparison i* 
the British system. In Britain there i* 
a proviso for compulsory licence and 
royalty is established by the Control
ler of ths Patent Offi e. He fixes *or 
example at 10 per cent. But in Eng
land it is not of the bulk price but of 
the price of the speciality and the de
cision of the Controller is subject to 
High Court decision. In one of the 
most recent cases it was fixed at 1ft 
per cent because the court felt that 
the patentee has invested such a terri
fic amount on his invention that one 
who gets results must contribute some
thing to the research expenditure. I 
believe that in each individual case it 
should be discussed, p:rhaps together 
with the Controller of Patents*
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Shri B, K. Du: If the parties are

not satisfied with the decision of the 
Controller, you want the matter to go 
to the court or to the Government?

Dr. E. Jucker: It should go to the
oourt.

(Shri B. K. Das: You do not like the 
provision about licensing rights even 
for a country like India?

Dr. E. Jucker: No.

Mr. Chairman: Even countries like 
USA and Germany have a provision 
for licensing rights.

Dr. E. Jucker: No, India is the
only country which has got such a 
provision.

Mr. Chairman: UK has it.

Dr. E. Jucker: I am sorry to con
tradict you. It is different. It is this 
way. In various countries the inven
tors themsslves have the r ght to 
endorse their patents with the words 
“licence o* right” but in each case it is 
done individually if the patentee wants 
to offer his invention for licensing. 
In the Bill it would be done auto
matically without the patentee’s eon- 
sent with all pharmaceutical patents. 
That is the difference.

Shrf P. S. Naskar: You have l*»?d 
so much emphasis on research and 
basic research of which you are a 
a scholar. Do you thing that research 
expenditure is a factor for the high 
prices of drugs?

Dr. E. Jucker: It is one of the fac
tors.

Shri P. S. Naskar: You said a little
while ago that 8 to 10 per cent of the 
total turnover is spent on research. 
After that statement, how do you say 
that it is a major factor for high pri
ces of drugs?

Dr. E. Jucker: I would not say that 
^ is a major factor.

Shri P. 3. Naskar: Do you consider
that research expenditure is one of the 
main factors for high prices of drugs? 
believe that drugs are sold at too hih 
consider that research expenditure if

Dr. E. Jucker: First of all, I do not
believe that drugs are sold at too high 
a level.

Shri P. S. Naskar: In India.

Dr. E. Jucker: I do not know the
Indian price structure.

Shri P. S. Naskar: You said thnt 
you have visited Indh five o : six tim?s 
Do vou m t care to find out about anti
biotics and \>ther life-saving drurs, 
whether they cost more in India than 
in other countries? You have come tc 
give evidence be'ore thn Commit4ee 
and I thought you should have had a 
little inrormation on that point.

Dr. E. Jucker: I am very sorry. I 
came here as a research chemist and 
not as an expert on prices.

Shri P. S. Naskar: You made out
the point that patent is necessary for 
an incentive to research; so, I am ask
ing you whether you think that re
search expenditure is one of the main 
factors for h gh prices of drugs. W e  
in India consider that drugs imported 
into this country from America, Swit
zerland and other places are costlier 
than in other countries.

Dr. E. Jucker: It is a very good
question, but it is not easy to answer.

Shri P. S. Naskar: If you have no 
answer, please say so.

Dr. E. Jucker: I would l'ke to tell 
you that one of the major factors is 
the packing of the drug for which we 
are not responsible. The aluminium 
tube or a proper packaging some
times is so costly and we can 
nothing about it.

Shri P. S„ Naskar: I am iestrictin* 
my question only to research expendi
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ture. I am not going into allied ex
penditure. Would you say that re
search expenditure is one of the main 
factors?

Dr. E. Jucker: Yes, Sir.

Shri P. S. Naskar: If I asked you
to give a detailed financial statement 
of your company, that is, Sandoz___

Dr. E. Jucker: In Switzerland these 
figures are published; they are avail
able to the public. I do not know 
how they are handled here.

Shri P. S. Naskar: From your de
tailed financial statement could you 
show that research expenditure is 
higher than 8 to 10 per cent of the 
total turnover and how much is 
spent on fundamental research out of 
those funds for research?

Dr. E. Jucker: When I am speaking 
about basic and fundamental research, 
I mean research which is not parried 
out for the specific purpose of finding 

•out a drug; therefore, our expenditure 
does not go into what I call basic and 
fundamental r&earch because that is 
done by universities.

Shri P. S. Naskar: So, basic re
search is mainly done in universities 

-or public laboratories.

Dr. E. Jucker: What do you under
stand by “basic research”?

Shri P. S. Naskar: You said “funda
mental research”.

Dr. E. Jucker: By "basic and funda
mental research” I mean research not 
direc ly applicable to drugs.

Shri P. S. Naskar: So, basic resonTcn 
has nothing to do with patent. Do I 
iake it?

‘ Dr. E. Jucker: No, Sir.

•Shri P. S. Naskar: You said that
Sandoz has got only one patent per
haps in this country.

Dr. E. Jucker: Not patent; I said that 
of our products not more than two 
are patented.

Shri P. S. Naskar: That means,
most of the Sandoz products in this 
country are unpatented. Has that 
affected your sales in this country?

Dr. E» Jucker: This cajinot be ans
wered because up till now we have 
been working under the old law.

Shri P. S. Naskar: You say that a
patent is necessary for all drugs, but, 
at the same time, you say that Sandoz 
has one or two patented drugs; mostly 
they are unpatented drugs which are 
sold in this country. That being the 
position, how has it affected you?

Dr. E. Jucker: I assume that if
we had patented all our products our 
sales would be higher; but it cannot 
be established because we do not 
have the patents any more.

Shri P. S. Naskar: It has not affec
ted the sale.

Shri E. Jucker: Of course, it has
affected.

$hri P. S. Naskar: Have your sales 
increased or decreased?

Dr. E. Jucker: Of course, they have 
increased but with some exceptions 
If you have competition with those 
who sell the same substance without 
having had the research expenditure 
the price is probably pressed down.

Shri P. S. Naskar: The relationship 
is between sale of the product and 
patent, which is not all the time cor
related.

Dr. E. Jucker: It must be correct
ed.

Shri P. S. Naskar: But here you are 
making so much money on inpatented 
drugs.

Dr. E. Jucker: I do not know how 
much money we are making here, but 
these drugs have been on the maiket
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for so many years and arc sold for 
their quality and the firm’s name.

Dr. C. B. Singh: How does paym en t 
to a research worker compare with 
the payment to the administrative 
head of your department?

Dr. E. Jucker: In my country
research workers are paid very well, 
usually higher than the corresponding 
ranks in administration.

Dr. C. B. Singh: How much money 
has your firm spent on research in this 
country?

Dr, E. Jncker: I am sorry that I
am not in a position to answer this 
question because I do not know the 
exact figures; but we spend quite a lot 
of money. I can say that for the 
following reasons, about ten years 
or so ago, we extracted a compound 
from an Indian plant podophyllum. 
This plant is not available in larger 
quantities. We had to cultivate it 
fhst; the whole botany cultivation and 
everything had to be studied. Wn 
have farms established and we tire 
spending lots and lots of money 
millions of rupees, on drug research in 
the natural products field. The oxact 
figure I do not know. .

Mr. Chairman: We have the* infor
mation that international prices of 
some of the patented drugs are far 
lower than the prices that they are 
charging in India; if that is so, do 
you not want that the Government 
should take some steps to control 
prices by way of limiting the period 
or working of the patent?

Dr. E. Jucker: This question is a
very important one, but I do not know 
the figures.

Mr. Chairman: If you want, I will 
give you the figures. Vitamin B -6 sells 
here at Rs. 800 per kilo whereas the 
international price is Rs. 206 per kilo. 
The international price of Vitamin 
®-12 (Merck, Sharpe and Donme) is 
^s. 32 per gm, while the indigenous
M7(B)L.S.— 16.

price is Rs. 215 per gm* The inter
national price of chloramphenicol 
(Parke Davis) is Rs. 100 per kilo 
whereas the indigenous price is Rs. 410 
per kilo. Tolbutamide— the internation
al price is Rs. 20 per kilo and the 
indigenous price is Rs. 75 per kilo. 
Vitamin A  (Glaxo)— the international 
prices Rs. 54 per kilo and the indi
genous price is Rs. 421 per kilo. Pro
caine Hydrochloride— Rs. 8 per 500 gm. 
is the international price and Rs. 21 
per 500 gm. is the indigenous price. 
Tetracycline Hydrochloride— Rs. 107 
per kilo is the international price and 
Rs. 1,147 per kilo is the indigenous 
price.

Dr. E. Jucker: How was the inter
national price established? Foi 
example, Tollulamide is marketed— it 
is Upgoha product— and there is no 
such figure of international price for 
Toleulamide. Is it the price for the 
bulk? Is it for speciality? All this 
must be taken into consideration. Do 
you take into account the packaging 
cost? The packaging in this country 
is much more expensive than what it 
costs in other countries because of the 
climate. This must also be taken into 
consideration. Only then, one can 
compare the prices. May I say your 
approach is not too good. I think the 
drug prices must not be controlled by 
the patent system. Our experience 
shows quite clearly that in a country 
like Italy where there is no patent 
system for pharmaceuticals, the drugs 
are not cheaper there. Many of the 
items are very expensive. I do not 
see how we can relate the prices of 
pharmaceuticals with the patents sys
tem.

Shri D, P. Karmarkar: Along w:th
the grant of patent,, you get the ex
clusive right of sale and, therefore, it 
is expensive. It is just possible that 
the prices are lower in the world 
market because there is competition. 
Here, because of the protection, the 
product costs more.

Mr. Chairman: They have a patent 
for exclusive manufacture and for sale.



242
Dr. E. Jucker: May I ask one ques

tion? Why the cars manufactured in 
this country cost more than two times 
or so as compared to the cost abroad?

Shri D. P. Karmarkar: In respect of 
cars, we have not given them the ex
clusive right of importation and sale. 
Now, the moment you get a patent, >*011 
have the right to import your own 
product It is a fact that what costs 
Re. 120 in Switzerland costs Rs. 300 or 
Rs. 500 here depending on the price. 1 
wish you appreciate that there is a 
strong feeling in this country. In order 
to meet the reasonable requirements of 
the people at reasonable prices, the 
State may have the power to intervene. 
If you are going to be unreasonable, 
then we shall see to it that you are 
reasonable. That is the point.

Dr. E. Jucker: May I say one thing. 
The hon. Chairman was going through

* the list. Not all the drugs that were 
mentioned are patented. Therefore, 
this difference in price also exists in 
respect of those drugs which are not 
patented in India. So, according to my 
humble opinion as a chemist, there 
must be other reasons as to why the 
drugs are costlier here than abroad and 
I do not think that the answer to this 
problem which is a very severe one is 
patents.

Mr. Chairman: Thank you very
much.

Dr. E. Jucker. Thank you, Sir.

(The witness then withdrew)

(The Committee then adjourned)
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Prof. G. H. C. Bodenhausen, Director 
of United International Bureau for the 
Protection of Intellectual Property 
(BIRPI), Geneva.
The witness was called in and he took 

his seat.
Mr. Chairman: Mr. Bodenhausen—  

we have received your memorandum. 
The evidence that you give here will 
be printed and published and distri
buted to the Members and also laid 
on, the Table of the House. If you 
want anything to be kept confidential, 
even that portion will be printed and 
distributed to the Members of the 
House. Your-memorandum has been 
distributed to all the Members. If you 
want to add anything, you may kindly 
do so.

Prof. G. H. C. Bodenhausen: With 
your permission I would like to add 
a few words to the memorandum that 
has been distributed.

My first remarks concern my perso
nal background because I think mem
bers should know something about me 
to understand my position better. I 
have been a Barrister since 1928 and 
took the first patent case in 1981. 
Afterwards more patent cases and 
trade-mark cases followed and I 
have become a specialist in this field. 
In the last 15 years of my practice I 
have not taken any case but cases of 
patents and industrial property and 
my experience is mainly with patents 
and trade marks within my country, 
the Netherlands. I have been appoin
ted in 1946 as Professor of Intellectual 
Property Law in the University of

Utrecht and I had an, opportuniy to 
teach industrial property law especial, 
ly patents for 16 years. Then of cour
se I acquired a more general knowle
dge because I had to survey also 
other legislations on patents. Then in 
the beginning of 1963, 3 years ago, I 
became the Director of the United 
International Bureaux for the Protec
tion of Intellectual Property in Gene
va which, as you may know, is an 
inter-Governmental organization and 
the joint secretariat of the Paris and 
Berne Unions. India, while it is a 
member of the Berne Union for the 
protection of copyright, is not a mem
ber of Paris Union for the protection 

 ̂ of industrial property like patents and 
trade marks. This latter convention 
now comprises 74 States— 75 States if 
you take into account the German 
Democratic Republic. The composition 
and membership of the Paris Union 
makes it obligatory for us to be com
pletely neutral— politically neutral and 
as far as we can technically neutral 
too. Amongst its members are not 
only important industrialised countries 
of the West such as the United States. 
U.K., Federal Republic of Germany, 
France and Japan but also all Com
munist States including the Soviet 
Union, with the exception of China 
and Albania Part of our membership 
consists of States which have a highly 
developed industry and are very pro
minent in industry and commerce such 
as the USA. But a large majority of 
the Member States are of course deve
loping countries— Many in Asia, many
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in Africa and some also in Latin Ame
rica. This is just to tell you why our 
approach to problems in the sphere of 
patents and trade marks has to be 
neutral and objective.

We try to give, if desired by coun
tries, technical assistance. I have not 
come here to convince you of any
thing. 1 am here at your disposal. If 
you want to put questions to me 1 
will try to answer them to the best of 
my knowledge.

But I want to tell you at the start 
that 1 do not want to take sides on 
your Patents Bill. It is your responsi
bility. 1 am here to tell you what I 
think of it as being a Patent specialist 
lor many many years and in charge 
of an international organization in 
this field. We have some experience 
also with the problem of giving tech
nical assistance to developing coun
tries in the field of patents and more 
with industrial property in general. 
We have organized seminars in diffe
rent parts of the world— the first one 
was held in Africa, the next was in 
Latin America and the third was held 
in Ceylon where we had also repre
sentatives of India who participated 
in this Seminar. We had fair and 
frank discussions on all the problems 
of industrial property which are inte
resting to developing countries. I 
know there connot be any comparison 
between some of these countries be
cause of differences of development, 
size and interest We have had many 
dealings with them. I think we are 
making progress in understanding 
their problems. We have made a  
Model law on patents and are now 
working now on a Model law on trade 
marks. We have a programme of 
training. We have trained officials—  
many patent officers of developing 
countries, who wished to improve 
their knowledge and we also give 
technical assistance to Governments 
which require such assistance on their 
legislative and administrative prob
lems. We gave assistance to the Gov
ernment of Algeria on their Patent 
law and we have given the same assis

tance to other African States, for in
stance, Uganda, Kenya and Tanzania. 
We have assisted the Governments of 
these countries in drafting patent le
gislation, of course leaving the entire 
responsibility to them. I will take 
one example, Algeria. There they 
have a new patent law which came in
to force on 1 March this year. They 
have ordered that patents or inven
tors certificates derived from the 
Communist System can be taken out 
at the choice of the interested enter
prises or men, but for nationals only 
an inventor's certificate can be grant
ed and no patent. I personally think 
that this regulation is unwise. It creat
es an imbalance in the economy, but 
it is their decision. I have not tried 
to convince them that it is not the 
right way to deal with the problem.

I want to come now to the Patent 
Bill which is before you. I hope that 
you will not identify me with any 
particular interests, neither with any 
group of industries or commercial 
people nor with any group of States, 
because in my organisation all States 
are equal and we do not take. si,des at 
all. I am here— I repeat— to give you 
my views to the extent you wish and 
not to convince you. The only point 
of view which is valid on this issue 
is what is good for India. I have tried 
very hard to live with this problem 
in this sense that I can feel what you 
need and give you advice as to what 
will be the best procedure to get what 
you need.. My memorandum has also 
been drafted only from this point of 
view and I have to apologise to you 
for the rather critical tone of it. I 
had to strike this tone in order to 
make my point clear and to warn you 
that in my view you will not succeed 
with this Bill as it stands. In a few 
moments I will explain my views. 
Of course, it is true that this Bill has 
good points too and it has even defi
nite improvements over the U.K. lspr, 
which clearly has been the starting 
point also for the existing Indian 
Patient Act. T te  principle of absolute J 
novelty which it introduced now hi



246
jrtar Patent! Hill and alto the fact 
that the non-obviousness of an appli
cation has to be examined irom the 
atari— that from the Ant moment it 
hat to be judged whether there is in
vention or nflt^not as in England 
where it is left to be considered in a 
further stage, are the two main im
provements.

Mr. Chairman, I regret to repeat 
that my main impression of the Bill is 
that it will net be good for India and 
die reasons are these. 1 think there 
is— it i« perfectly justified also— a fear 

 ̂ of patents* the fear of the restraint of 
competition which patents may cause. 
But this fear has overshadowed to a 
very large extent all other considera
tion*. In the Bill, as it stands, the 
good influence of patents has practi
cally disappeared. No doubt this Bill 
is against the abuses, but a patent law 
is supposed to do some good too. The 
fight against the abuses has been so 
strengthened in the Bill that 1 don't 
see it will work to a good purpose any 
*nore. I will explain that more 
fully. The country I come from does 
not have tigers, but you have plenty 
of them. They are dangerous animals; 
they are obnorflous and they can pre
sent dangers to the society. The mea
sures which have been taken in this 
Bill reminds me of another measure—  
which you may take—by which you 
decide to do away with all animals, 
to eKmmate the danger of tigers. To 
be sure that all tigers will be killed 
you would kill all animals. Surely 
the talanee of Nature will be upset 
It is not a logical measure which 
Would kill both the advantages and 
the disadvantages of animals.

On page 5 of my memorandum I 
have pointed out a few technical 
features which are most important. 
The main point is that the very short 
duration of a patent would not encou- 

j rage anyone to it*rt an industry, be- 
oaufce when the industry starts; the 
patent will be about to lapse. The 
intention wfll have n6 protection dur
ing thte time he needi it. Another 
difficulty lies ft* the very large powers

given to the Government I know this 
**mcs from the British law. Only the 
cc'irtries in the British Commonwealth 
ace !nder the influence of the British 
legislation and in no other country 
sut h powers are given to the Govern
ment. In other countries, if the 
G vwWnmenl wishes to exploit a patent, 
it has to take a licence like anybody 
else. Sometimes they may have to 
obtain a compulsory licence. The 
English system dates back even bc- 
x'oie 4he Statute of Monopolies in 1624 
when the patents were considered a 
monopoly given by the State, by the 
Crown, ftreely and arbitrarily. The 
Crown then retained of course the 
power of use for itself, which in mo
dern technology and modern political 
and economic circumstances, I think, 
is not justified any more. It is cer
tainly not justified to the extent in 
which it practically destroy the en
couragement which is exists in the 
patent system to establish industries. 
T.*ien, under the system of compulsory 
licence* and the automatic licence of 
right, the patentee has only the right 
of remuneration. It has been fixed in 
some cases at 4% which seems unsca- 
listic. If I may add a few words in 
general about the usefuloss and the, 
dangers of a patent system not only 
with itspect to India but for the eco- 
norny of any country, the patent sys
tem is only one of many many factors 
that influence the national economy. 
There *re many other factors like the 
security of investments, education cf 
labour force, tax facilities and so on. 
The patent problem may not even be 
a major one. It is scientifically im
possible to prove the value of a patent 
system. We cannot compare the same 
situation of the same country in the 
same period with and without patents; 
It remains an impression. It is like 
your getting well after taking medi
cine fof some time. It may be that 
you would hav got well also without 
medicine but when? Nobody can 
prove that it is because of the influ
ence of the medicine you have got 
well. On the basis of the experience 
that many people have taken the same 
thing and become well, you can pro-
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bably form to the impression that the 
medicine has helped you also. The 
same is the case with the patents. 
When we compare the U.S.A. and • 
Japan and see that their patent laws 
have proved a success, we feel that a 
good and strong patent system has a 
healthy influence on industrialisation 
It encourages research and it encoura-^ 
ges investment in industries. I agree 
it is not scientifically proven* but it 
is the impression we get when we see 
the patent system in operation in di
fferent countries.

^ I think another advantage you get 
is that the patent system provides 
more transfer of know-how under 
licence contracts. You get better /  
know-how. It enables you to carry 
out inventions in the beet conditions.

There is an interesting statement in 
the recent report of a United Nations 
body. It is in the report of the Ad
visory Committee on the Application 
of Science and Technology to Develop
ment. It says, even complete and 
frank disclosure cannot invefrt the re
cipient with the integrated operative \J 
expwiehce needed to assure the effc- 
tive and economical adaptation and 
utilisation of the technology involved.

Now, what are the advantages and 
what are the dangers of the patent 
system? I will first deal with 
some dangers. Of course, the system 
has dangers. First of all a patent is 
temporarily a monopoly which can 
put limitations to the manufacture dr 
importation of useful materials or 
substances. Its effect is also in most 
countries to enlarge foreign influence.
In many countries, almost all count
ries, the number of patents taken out^y 
by foreigners is greater than the num
ber of patents taken out by nationals.
The exceptions are only some indus
trial giants such as Soviet Union, Uni
ted States, Federal Germany and 
Japan where local industry is so st
rong. There inventions are go many 
that they beat all the other countries 
together. But in almost all countries 
the situation prevalent is that foreign

I am familiar with Netherlands and 
where we have more than 70 per oent 
foreign patents. It is not entirely dis
advantageous because under the fore
ign patents you can have national ' 
licensees. This 1b the way the patent 
system normally operates.

The other disadvantage or danger 
is high prices which is no doubt up
permost in your minds. Under a
patent system prices can be higher 
because the patentees and licensees 
can control more and there is no free 
competition. Nevertheless, this has to 
be considered with great care even 
in the case of medicines. There is one 
country in Europte— Italy— where 
patents are available neither for m ed i
cines alone, nor for processes to manu
facture medicines. On this basis one 
wouJfl expect that the prices of medi
cines would be lower in Italy than 
elsewhere. I do not think this is true.
1 think in the free competition prices 
have a tendency to go up because of 
competition. The competitors make 
propaganda and publicity and spend 
more on these than on research. It is 
however true that patent do not lower 
prices. The price factor is certainly 
important and especially in India. 
What is the remedy for this? It is 
really necessary to do away with the 
patent system or part of the patent 
system or should there be price cont
rol by law allowing the patentee or 
licensee the' right to produce or im
port at fixed prices and if he does not 
wish to accept these, be subject to 
a compulsorily licence? Which Is
mor*i flexible?

I would like to draw your attention 
to a few comparisons with other coun
tries. The comparison I have in mind 
is on the one side United Kingdom 
and on the other side Japan* The 
United Kingdom patent law is not a 
very strong patent law when you com
pare it with other laws of countries 
which can be compared with United 
Kingdom. They have a number of 
exceptions, compulsory licences, shift
in g  of the onus of proof, etc. which

patents out-number national patents*
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are" unusual. I remember the time 
when this law came into being. It 
seemed doubtful then whether it 
could give strong inducement to in
dustries which any patent law is 
supposed to have. I do not know how 
for the United Kingdom can get away 
with that. There is now some econo
mic illness in that country. I do not 
think it can be attributed to the patent 
system alone, but perhaps to some 
extent the patent law is responsible.

Now take the case of Japan which 
was completely ruined after the last 
war. Maybe under pressure from 
Americans, the Japanese adopted a 
strong patent law. It is even one of 
the strongest in the world. It may 
not be entirely due to this that Japan 
has come up. There may be other 
reasons. For instance, Japanese are 
industrious. They have a well deve
loped technology. Maybe they have a 
good tax system. I am not a tax 
specialist and therefore I cannot speak 
of tax system. But one of the many 
factors influencing industrial develop
ment is whether your patent law is 

j  good or bad. After giving these 
examples of United Kingdom and 
Japan, I will wind up with one other 
remark. *

It is a pity that India is not
yet a member of the Paris 
Union. That would have been
better for purposes of consulta
tions with your Government on the 
modifications of the patent law in order 
to strive what in my view would be a 
better balance. It is unfortunate.
Nevertheless, I am very happy to be 
here to give my opinion and have an 
exchange of views with you. You 
would have to make a choice whether 
to keep this Bill or to throw it out. I 
would say that some of the provisions 
are good or at least they may be worth 
while trying. In other respects, I fear 
it will lead to disaster in the fleld of 
patents. One of the things you have to 
think about is the exclusion of patents 
in regard to pharmaceutical and chemi
cal products. This exists in many 
other countries. It is for you to decide 
whether it is good or bad. I think you

have your own experience. If you do 
not like it, try it without. A  thing you 
should not keep is the limited duration 
of patents, that is, ten years. It is 
really too short. Nobody will ever 
dream of investing his money under 
a patent when it lapses the minute you 
invest and you start < operation. It 
should be at least raised to 14 years.
I am strongly of the opinion that this 
should be amended. Government 
powers are also in my view developed 
too far. How can you expect anybody 
to invest lot of money under a patent 
when he knows Government will be 
his foremost competitior? He will ask 
himself the question: Shall or shall 
I not build an industry in India? He 
will not do it if the Government could 
come in and compete royalty fee. Also, 
compulsory licenses should be limited. 
They go too far. I don’t think this Bill 
will be good for the development oi 
industry in India.

Thank you very much.

Dr. C. 3 . Singh: You just now men
tioned that India is not a member of 
the Paris convention. Do you know 
the reason for that? What is that?

Prof. G. H .C . Bodenhausen: I don’t 
know the reason. The reason may be, 
or may have been that India wanted to 
conserve more liberty in drafting legis
lation.

Dr. C. B. Singh: Government of
India must have some 'good reason not 
to become a member of this convention. 
Will you be able to throw light on that?

Prof. G. H. C. Bodenhausen: I arr, 
not informed of the reasons.

, Mr. Chairman: He does not know.

Prof. G. H. C. Bodenhausen: The
reasons are not known to mfc.

Dr. C. B. Singh: In respect of
changes you have mentioned m on opoly  
and heavy foreign influence and prices. 
Last item is prices. We are concerned 
with this part of it. How can we safe
guard the interest of the general pub
lic in this price part of it? Can we do
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something by which prices can be so 
adjusted that heavy charges need not 
be paid? The prices should be Reason
able— not harming the investor, not 
harming the consumer, not harming 
the Government. What will you nug- 
gest?

Prof. G. H. C. Bodenhausen: There 
is this'proposal of mine to introduce 
in this Bill the power for the Govern* 
ment to fix prices for patented p ro -, 
ducts. The Government can fix a 
maximum price. When the patentee 
does not accept ihe price he will stop 
production or stop importation/ but 
then becomes liable to compulsory 
licences.

Dr. C. B. Singh: What is the basis 
for fixation of price? Is there some 
scientific data or what do you suggest?

Prof. G. H. C. Bodenhausen: I don't 
think you can generalise in this matter. 
It depends upon various things— it 
varies from one field to another. You 
can empower government to fix prices 
for patented products of drugs from 
patented processes. There should be 
some organisation for this including 
lochnical and economical experts.

Dr. C. B. Singh: A  case was made 
out that heavy price is one of the rea
sons, as, they spend lot of money on 
research. That is what they say and 
our opinion is this. They spend not so 
much on research, but on processing, 
and advertising and other things. One 
suggestion is made that that money 
should be earmarked for research. 
What do you suggest? Can they ear
mark certain percentage of profit by, 
which research could be encouraged? 
What do you suggest for that?

prof. G. H. C. Bodenhausen: It is
difficult to suggest a solution. You 
cannot force an entrepreneur to in
vest. There may be a period when 
research is carried out to a great ex
tent. There may be another period 
when the product described has to be 
developed and so on and so forth— I 
d°n’t think you can make a rigid rule.

I don’t think you can give a 
general solution to that problem. When 
the patent system is strong the paten
tee will, of necessity, invest in research. 
He will expect that by research he will 
find out new things and he will profit 
by such research. When you have a 
system of price control it is not feasi
ble and not necessary to make a pro
vision that the patentee has to spend 
all that money on research. That 
should be left to his discretion.

Dr. C. B. Singh: You said that one 
of the worst feature is the fixation of 
the period of teri years. You said ten 
year peripd is not advisable, it is one 
of the worst features, etc. What do 
you sugegst for that? There are two 
extremes: One is, no period at all;
another view is, have it for 20 years. 
We have brought down a compromise 
and we have fixed 10 years. What do 
you suggest now in this regard?

Prof. G. U. C. Bodenhausen: It is
all right having 16 years with possi
bility of extension in cases where the 
patentees for some objective reason:.

, have not earned a profit.

Shri Basanta Kumar Das: The Bill 
should safeguard against the abuses. 
You said about that. Have you got 
any idea as to how the abuses are pre
vailing in our country? What are the 
abuses that are prevailing in this 
country?

Prof. G. H. C. Bodenhausen: They 
are the same abuses you find every
where. There is the lack of local 'J 
manufacture and importation some
times at fairly high prices. The pro
cedure of control may be improved. 
But the means for this are already 
there under the existing Act.

Shri Basanta Kumar Das: There is 
too much of profiteering in this coun
try. Prices of medicines are so high, 
patented or imported. Do you know 
some such cases?

Prof. G. H. C. Bodenhausen: I do not 
know the figures. There may be some 
cases of high prices in comparison with
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we should remember. The patentees 
are not angels. I think every Govern
ment and every country is entitled to 
protect itself against prices that are 
to high. I do not see any objection to 
it. Only you should not abolish lor 
that the whole Patent system.

Shri Basanta Kumar Da s : But here 
the Patentees are not manufacturing 
the product but simply importing them. 
How can we prevent this abuse?

Prof. G. H. C. Bodenhausen: Both in 
your existing Patents Act and in the 
present Bill you have got provisions 
for compulsory licences and you can 
apply these. May be it has not been 
done many times. It may be due to 
two factors, 1 believe. I am not 
absolutely well-informed about Indian 
Law of procedure. I believe the pro
cedures are cumbersome. Also when 
there is a threat of compulsory licence, 
many times people come to terms be- 

i cause otherwise there will be enforce- 
J ment So the patentee prefers to grant 

a licence voluntarily and he would 
then also give the technical-know-how 
which is very important.

Mr. Chairman: So, when the paten
tee abuses his patent you support the 
compulsory licence provision that is in 
the Bill?

Prof. G. H. G. Bodenhausen: Yes; 
onjy that should not be overdone.

Shri Basanta Komar Das: Do you
think that the provisions of the 
Patent Law which is already in 
existence in this country i.e. the 1911 
Patent Act are better than the provi
sions of the present Bill?

Prof. G. H. C. Bodenhausen:. Yes.

Shri Basanta Kumar Das; In your 
opinion we should continue that Act?

Prof. G. H. C. Bodenhausen: I
would prefer the existing Act; I would 
much prefer the existing Act to the 
present Bill. Of course the present 
Act can be improved. You -can make

a few improvements for instance, in 
procedure; making compulsory 
licence more accessible and cheaper 
to get. But I think when you change 
from the existing law to a law 
according to the Bill, you would be 
taking a step backward. It will be a 
disadvantage to your economy and 
scare away foreign investors.

Shri Basanta Kumar Das: But as
regards investment by other countries 
in our country we want foreign 
investment in this country as we are 
still in the developing stage. In your 
view this Bili will shut the door com
pletely.

Prof. G. H. C. Bodenhausen: I
won’t say ‘completely’, but it will 
gravely endanger the situation.

Shri E. Ramanathan Chettiar: In
your remarks earlier you had said 
that you do not represent any 
interests or you do not represent 
any point of view while giving evi
dence before this Select Committee. 
But from the course of your remarks 
one has to come to the conclusion 
that you are representing some 
vested interests who want to have a 
monopoly in this pharmaceutical 
industry because you yourself said 
16 years and you yourself said that 
the present Bill is not good in the 
larger interests of this country and 
there practically you are voicing the 
view-point of the vested interests 
in the pharmaceutical industry. There 
is one other point and your reasons 
have not been convincing for us to 
come to the conclusion. . .

* Mr. Chairman: It is not fair to com
ment like that. He has given his 
opinion. You may have your own.

Shri R. Ramanathan Chettiar: He
had requested us saying that he has i 
come here as a dis-interested person.

Shri Sham Lai Saraf: I object to 
this sort of question.

Mr. Chairman: He has given his i 
opinion.
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frrof. O. H. C. Bodenhamen: I have 

no objection to answer that.

Mr, Chairman: He has given his 
opinion. You may have a different 
opinion. You can ask questions on 
facts.

Shri ArJ*n Arora: The witness is 
prepared to reply.

Shri R. Ramanathan Chettlar: He
is prepared to reply. Had he not 
said that, I wtfUfil not have asked 
him this Question.

Mr. Chairman: It is net fair.

Shri R> Ramanathan Chettlar: I
have no otter question.

Prat G. H. C. M n h a u 9 e n : It is
true that I represent any particular 
interest, especially in pharmaceutical 
industry. But, of course, when ono 
studies on a subject like this— the 
Patents Bill— and one asks • self 
whether this Bill will work well or 
not, in my view and within my 
limited experience, the conclusion is 
that the Bill will not work to the 
satisfaction of India. The fact that I 
do not represent or cannot be identi
fied with the interests of pharma
ceutical industry is proved by the 
fact that when summing up I ssfid 
that if you want to make some 
changes, ydu can keep the exclusion 
of patentability of pharmaceutical 
substances. If I represented the 
pharmaceutical industry, I would not 
have said that.

Shri R. Ramanathan Chettlar:
There is another point. How do you 
say that the present Bill will retard 
tho possibility of foreign investment 
in this country?

Prof G. H. € . Bodenhausen; Not
only foreign investment but also any 
investment by Indian entrepreneurs. 
In my view they will be very hesi
tant to do under the provisions of the 
Present Bill as there will be constant 
danger. Government will have a free 
right; there will be compulsory

licences and licences of right and the 
patent will have <a very short 
duration.

Shri R. Ramanathan Chettiar:
There are countries which are mem
bers of the Paris Convention where 
the Patent Law is far stricter than 
as envisaged in our Bill. Yet, it 
haa not retarded the foreign invest
ment.

Prof. G. H. C, Bodenhausen: I do
not know any existing Patent law 
which goes so far in limiting patent 
rights.

Shri R. Ramanathan Chettiar: Your 
own country— Netherlands.

Prof. G. H. C. Bodenhausen: No
We have a compulsory licensing 
system just enough for the general 
Interest and the interests of industry. 
Aftor 3 years you can apply for com
pulsory licence. Nothing wrong 
that It is much weaker and there is 
no revocation at all like the Japanese 
law. I think I can fairly say— I have 
not studied all the Patent Laws of 
of the world— as far as my know
ledge goes, this Bill goes much 
farther in limiting the Patent system 
than anything I know.

Shri Arjun Arora: What do you
think about the proposition that a 
country should give patent rights 
only to those who are prepared to 
and actually do manufacture the 
patented item within the country and 
do not utilise their right of patents to 
import?

Prof. G. H. C. Bodenhausen: Under
that system you can get thj patent 
only when you commit yourself to 
exploitation in the country itself and 
not import. The difficulty is this. At 
the moment one applies for a patent 
nobody can know what he can invest. 
It is dependent upon various circum
stances on labour force, on establish
ment of industries, on transport, ao 
may problems are involved. It is 
better to make the patent freely 
obtainable but then the patentee has to
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exploit. If necesseary there will be a 
compulsory licence. That will be a 
better system than to grant the patent 
only on the condition that patentee 
will exploit.

Shri Arjun Arora: The proposition 
which you advocate, in more ways 
than one, gives the patentee such a 
right to go on importing for a long 
time to come.

Prof. G. H. C. Bodenhausen: There 
should be a procedure quicker and 
less costly for giving compulsory 
licences. When you have this, this 
evil system of importation for a long 
period will disappear.

Shri Arjun Arora: Is it so, that
because of the existing patent law 
prices of drugs and medicines are 
abnormally high? Should they be 
less privileged?

Prof G. 1L C. Bodenhausen: You
can limit prices in many ways. Gov
ernment can fix prices. For that it is 
not necesseary to abolish the patent 
system. That was my point. I would 
renodnd you of the example of the 
tigers. -

Shri Arjun Arora: What do you 
advocate as plausible reasons for the 
period of 16 years— which is fairly
long period?

Prof. G. H. C. Bodenhausen: I have 
no special preference. I don’t think 
it is wise to change your law. 16 
years is not a long period. Other 
countries have 18 years or 20 years. 
The position is this. In modern 
technology inventions age quite 
rapidly. Many inventions are useful 
only for three or four or fiive years 
But there are al^o exceptions, pnd 
for these cases it is not wise to limit 
the patent to a very short period— it 
impairs the establishment of indus
tries. I have worked with industrialist 
for a good part of my life. They 
are not angels. They will esta
blish industry only when they expect 
some proftt.

Shri Braj Behar} Mehrotra: When
these patentees charge more higher 
price 'than the international price, is 
not the only remedy to impose 
restriction for 10 years for patents?

Prof. G. H. C. Bodenhausen: The
remedy will be a law enabling Gov
ernment to fix the ceiling of prices 
for all products, pharmaceutical pro
ducts and also others. It will be a 
good solution, because if the patentee 
is not willing to meet that ceiling of 
the price, you give compulsory licen
ces to Indian industry.

Shri Braj Behari Mtebrotra: You
are prepared to agree for patents of 
16 years and 20 years. W ill you not 
agree for 10 years when these high 
prices are charged in India for 
medicines in relation to prices of 
international market?

Prof. G. H. C. Bodenhausen: I can
say that too short a period defeats 
the very purpose. It takes away the 
harm but it takes away the 
advantage also. .

Shri B. T. Kulkarni: You said that 
this present Bill is an improvement 
on the U.K. provisions. I would like 
to know more about it. '

Prof. G, H. C. Bodenhausen: It
goes further than the UK Provisions. 
United Kingdom limits the examina
tion of novelty to publications in 
England, which means that some
thing which is not novel in another 
country say, France or Germany, still 
gets a patent in England, if it Is new 
in England. You may obtain, a 
British patent for subjects for which 
you cannot obtain a patent elsewhere. 
It is a continuation of the old con
ception of the 17th century. It was 
difficult for the inventions from other 
countries to come to England over the 
English Channel. That was the reason. 
In your Bill it is said that the patent



2SS
cannot be granted when the subject 
is published wherever and whenever 
possible. It is a big improvement in 
my view. It is different in England. 
It is much better as proposed in your 
bill and you get better results. You 
get good patents that way. •

Shri R. P. Sinha: So far as the
duration of the patent is concerned, 
10 years for the pharmaceutical and 
chemical products is too small a 
period. 'You said about that. You said 
that the investor or the entrepreneur 
will not be able to earn enough 
profits in this short period. Profi
tability in the industry is very high—  
in chemical industry, in pharmaceuti
cal industry, etc. There is a study 
made by the Reserve Bank. We find 
that the return on the invested capita1 
is very high. It is higher than the 
return in other countries . . .

Mr. Chairman: You may give the 
figures. , ,

Shri R. P. &inha: I have not got it. 
You accept this from me for the 
lime being. I can give the figure later 
on. The profitability is very high. This 
is what has emerged out of the inde
pendent study made by the Reserve 
Bank of India. It is accepted by the 
American and other foreign investors. 
If that is the criterion what is the 
justification for patents for such a long 
period, when the entrepreneur is going 
to get that much from India in 10 
years as he expects from the other 
countries in fourteen years or fifteen 
years?

Prof. G. H. C. Bodenhausen: There 
is relation between the degree of pro
fitability and the necessary duration of 
a patent. If it is true, I accept your 
data without questioning, that in India 
profitability is much higher than some 
other countries, there will be a motive 
to limit the duration ef^a patent 
because the patentee will have earned 
enough in first few years. But at the 
Same time, ten years will be too short. 
Certain chemical and other tests must

be carried out. It will take some 
time even for the Government to give 
permission to make or sell the product. 
I think this might be true in India 
too. Even with higher profitability, 
what can you do when two years 
of the patent remain and then it 
becomes subject to free competition. 
I think ten years is unrealistic. If 
you say that there is high profitability, 
and it might be true, still the patent 
should last at least 14 years. Nobody 
will embark on exploitation when he 
has, after being given Government 
permission and after he has tested the 
invention, only two or three years to 
exploit it.

Shri R. P. Sinha: There are two 
types of cases: one, the inventions 
done her$; and the other will be 
inventions done under foreign patents. 
They are usually put on the Patent 
Register after the product had been 
properly tested or tried in other coun
tries. The period will start from the 
date when you file the complete speci
fications. We are told that it will take 
about two-three years for the grant of 
the patent. Probably the entrepre
neur will start to establish his industry 
after this period. If we put it that 
the period should start from the period 
of the grant of the patent, will It 
serve your purpose and then will you 
agree to retain ten years without any 
change?

Prof. G. H. C. Bodenhausen: It makes 
it better. You give the protection the 
moment the patent starts. To start 
protection from the moment of the 
publication of the specification is illo
gical because you start protection at a 
moment when you do not have the 
patent. You have to wait for the 
grant of patent. Then only you can 
fight your competitors. If you say 
that it will start from the grant, it is 
better. I still hesitate to say that it 
should be ten years. It is not a suffi
cient period.

Shri R. P. Sinha: You get ten plus 
two.
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Prof. G. H. C. Bodenhausen: Maybe 
ten years with extension. When a 
patent has reached the exploitation 
stage and when the patentee is not 
rewarded, there can be an extension 
of this period by five years. That is 
the position in some Latin American 
Countries.

Shri R. P. Sinha: You mean to say 
that where the Government find that 
it will be desirable to extend it, they 
should have power to extend the 
period upto five years.

Prof. G. H. C. Bodenhausen: It will 
be an improvement. Start protection 
from the grant and give power to the 
Government to extend the protection 
period.

Shri B. P. Sfnhar: Will that be more 
acceptable to you?

Prof. G. H. C. Bodenhausen: It will 
be more acceptable.

Shri R. P. Sinha: Would you tell me 
in how many countries does it start 
from the date o fth e  filing of the full 
specifications and in how many coun
tries it starts from the date of the 
grant and which is more popular? *

Prof. G. H. C. Bodenhaaeen: I can
not exactly tell you. I think it is 
almost evenly divided. I am familiar
with the Netherlands. There protec
tion starts from the grant— it is 18 
years from the grant.

Shri Bv P. Sinha: The other point is 
regarding grant of patent of the pro
duct and the grant of the patent of the 
process. We have made that differ
ence in our Bill. Do you think it is 
good to have the mixed system?

Prof. G. H. C. Bodenhausen: It is
illogical to give protection both to the 
process and the product except in the 
case of chemical or pharmaceutical 
industry. I was a delegate at the 
Lisbon Conference for the revision of 
the Paris Convention about which 
there is a reference in the Ayyangar

Report It was discussed whether it 
should be compulsory under the Paris 
Union to protect chemical products, 
not only the process. It was not 
accepted— those for it and those 
against it almost being equal in num
ber. But the modern trend is that it 
is better to give it for both. There is 
however, a technical difficulty. Your 
Bill extends this limitation not only to 
medicines but also to chemicals which 
may serve as intermediary products. 
At the date of the application or the 
date of the grant of the patent or 
even afterwards, some chemical pro
ducts may become useful for medical 
processes. I think you should confine 
the limitation to pharmaceutical pro
ducts as such and introduce also the 
onus of proof which appears in many 
legislations.

Mr. Chairman: I think your model 
law says one patent for one product, 
one process and one patent. Am I 
correct?

Prof. G. H. C. Bodenhausen: We
have this onus of proof question when 
there is a new product by the patented 
process.

Mr. Chairman: By the same inter
mediary products you may derive two 

qr three product* and then you claim 
patent rights for all those products. 
But your model law says—one product, 
one process and one patent.

Prof G. H. C. Badfiriiswn: It is not
so. When you may obtain ten or 
more products through the same pro
cess, you can protect them all.

Mr. Chairman: Same intermediary 
products can be used for different pro
ducts. That will be shutting out 
others.

Prof, G. H. C. Bodenhausen: I do not 
think that was the intention.

Shri R. P. Sinha: Don’t you think it 
will be more in keeping with the 
modern trend that we have the pro
cess patented and not the products.
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Prof. G. H. C. Bodenltaasen: No, this 

is still an open question.
4

Shri E. P. Sinha: What is your
experience in other countries about 
compulsory licence? Has it led to the 
industrialisation of the country or led 
to the putting up of the patented pro
ducts manufactured in those countries? 
What is your experience in other 
countries?

Prof. G. H. C. Bodenhausen: I can
not give figures. The only thing I 
know is that the granting of compul- 
%l aiBJ XjdAijejBduioo si aouooii £ios 
does not happen frequently.

Shri R. P. Sinha: The patentees
themselves would like sometimes to 
have the products manufactured in 
different countries provided there is 
market for them.

Prof. G. H. C. Bodenhausen: I think 
the clause of compulsory licence works 
indirectly' by encouraging contractual 
licences.

•Shri R. P. Sinha: We are concerned 
with the results. If the industrialisa
tion takes place, we will succeed. Does 
it lead to industrialisation?

Prof. G. H. C. Bodenhausen: I
believe it does.

Shri V. B. Gandhi: As you have
seen the provisions of this Bill, we 
have been rather anxious to see that 
‘he patent holders are not allowed to 
charge too high prices for* their pro
ducts. You have suggested as one of 
the possible remedies some kind of 
Price control. Do you know of any 
country where such a price control has 
been instituted and it has been work
ing with some success?

Prof G. H. C. Bodenhausen: After 
toe last war, nearly all the countries 
°f Europe adopted some system of 
Price control and I think it worked 
comparatively well. Of course there 
also some loopholes can exist. But it 
18 better than the drastic remedies 
P^posed in this Bill,

Sferi V. B. Gandhi: Do you n u m t
that provisions for price eontrol could 
be incorporated in this Bill?

Prof. G. H. C. Bodenhausen: Yes.

Shri Y. B. Gandhi: In that case,
the incentives to the patent holders 
which he gets as a result of the 
monopoly element will be absent or 
will be to some extent reduced.

Prof. G. H« C. Bodenhamen: You
have to strike a balance somewhere. 
If the prices are too high, then you 
have to provide measures for lowering 
prices trying at the same time to keep 
the incentives to the patentee at least 
to some extent.

Shri V. B. Gandhi: Lwant to know 
from you whether it will be feasible 
for the Government to consider all the 
elements before controlling the price, 
such as the expenditure which the 
patent holder may have met in arriv
ing at the patent, the publicity expen
diture etc. Then it should be ensured 
that the controlled price should also 
give some incentives to him.

Piof. G. H. C. Bodenhausen: The
Board which advises the Government 
regarding fixation of ceiling price can 
hear the patentees individually and 
then it will be possible to arrive at 
a satisfactory price both ways.

Shri Himmatsingka: You stated
that because of the wide powers taken 
by the Government under the provi
sions of this Bill, it will frighten away 
persons who want to have patents in 
this country. As regards the compul
sory right* you say that if the royalty 
is fixed it will act as a disincentive. 
Would you be satisfied if the limit of 
4 per cent is not fixed and the right 
is given to the Controller to fix the 
amounting according to the circum
stances of each case?

Prof. G. H. C. Bodenhausen: That j
would be an improvement. It is 
unfair to fix 4 per cent.. There might 
be cases where 4 per cent may be too 

high when the product is <*ieap and
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sold in good quantity; 1 per cent may 
be a satisfactory rate in such & case. 
Where it is very expensive to make 
a product, 4 per cent royalty will not 
satisfy.

•Shri Himatstagka; Would you 
agree with the suggestion that the 
period begins to run from the date the 
patent is granted and not from the 
date of application . . .

Mr. C hairm an : From the date of
specification, not application.

Shri Himatsingka: Yes, from the
date of specification.

Prof. G. H. C. Bodenhausen: That 
would be an improvement.

Mr. Chairman: He has agreed to
that.

Prof. G. H. C. Bodenhausen: Yes.

Shri Himatsingka: In that case,
what would be the protection in the 
interim period, i.e. from the date of 
specification to the date the patent is 
granted? *

Prof. G. H. C. Bodenhausen: Under 
some legislations there is a stipulation 
that you can claim damages after 
grant of the patent even for the period 
before4 grant but after submission of 
the specification.

Shri Himatsingka: If there is a pro
vision limiting the powers of the Gov
ernment to use patents for its own 
purposes, will that satisfy the pros
pective patentees?

Prof. G. H. C. Bodenhausen: It would 
be an improvement. If you limit it 
to the extent as in the U.K. law, ii 
would be less dangerous. Basically 1 
don’t agree with the whole idea of free 
use by the Government. When the 

j Government wants to use patents, they 
can take a licence like anybody else 
There can be compulsory licence under 
which royalty can be given. In Ger
many, Austria Switzerland, Scandina
vian countries, Japan, and also in the 
USA. when the Government’ wants to

use the invention, it applies for a 
licence.

Shri Kashi Bam Gupta: You h£ve 
just mentioned that the Patent Law 
of the U.K. is a weak one while the 
Patent Law of Japan is stronger. 
Please explain it in detail as to how 
one law is weak and the other is 
stronger.

Prof. G. HL C. Bodenhausen: There 
is no revocation of patents under the 
Japanese system, while there is revo
cation under the English system. Thisi 
revocation is an important tjiing for 
a patentee. It seems that the idea of 
this Bill and also of the Report of 
Justice Ayyanger is that there is 
advantage in doing away with patents, 
so that it is better to have revocation. 
However when you revoke a patent, 
you get to the situation where there 
will be no industry; nobody will be 
prepared to risk on exploitation of the 
invention. There will be more impor
tation. That is why the Japanese have 
done away with revocation. The 
second difference is that the compul
sory licence clauses are much nar
rower in Japan. There one can get a 
compulsory licence— I have got a book 
here on Japanese law— only when the 
patent has not been worked and when 
it is particularly in public interest.

Shri Kashi Ram Gupta: May I say 
that the Japanese law when compared 
to our present Bill in so far as the 
compulsory licence system is concern
ed, is more or less similar?

Prof. G. H. C. Bodenhausen: It is
very dissimilar.

Shri Kashi Ram Gupta: In India
there is a section of the pharmaceuti
cal ii^dustry which is of the opinion 
and which has represented thaf there 
should be no, patent law for drugs or 
if at all there should be one, it should 
be the present Bill enacted in the pre
sent form.

Prof. G, II. C. Bodenhausen: I
think the Bill admits patentabi
lity for processes but not for subst
ances in the pharmaceutical field.
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Mr. Chairman: It is for us to decide.

Shri Kashi Ram Gupta: I want to 
know whether he has studied this 
aspect. That is my point. There is a 
section of the Pharmaceutical industry 
which has represented that there 
should be no patent law and if there 
has to be one, the present Bill will 
suffice.

Mr. Chairman: What is good for our 
industry— that is for us to decide.

Shri Kashi Ram Gupta: He has also
given it to us.

Mr. Chairman: He has made cer
tain general observations.

Shri Kashi Ram Gupta: In view of 
those observations, is this a fact?

Prof. G. H. C. Bodenhausen: The
Indian Pharmaceutical Industry also 
tried to give me information but I do 
not want to be identified with their 
point of view.

Shri Kashi Ram Gupta: So far the
pharmaceutical industry. works in an 
organized way and the industry mostly 
has got its own research laboratories. 
Generally this research is a part of 
their annual budget and this is allowed 
as revenue expenditure under the 
Income Tax Law. Therefore, when 
you say that the industry may not be 
able to recover the money, when that 
expense has been allowed yearly and 
so after 8 or 10 years they become 
successful. Naturally it is not accept
ed on mathematical grounds to take 
out that expenditure on which income 
tax has been allowed. Therefore, that 
reasoning does not hold good these 
days. In view of this con we hold that 
this 10 years after the sanction of the 
licence as a reasonable period will 
•ufflce?

Prof G. H. C. Bodenhausen: I still 
believe that the 10 year period is a 
^ju d gm en t of the situation. 
S07(B)L.S— 17.

Shri Kashi Ram Gupta: My point If 
that the research expenditure is al
lowed as revenue expenditure and 
income tax rebate is given on that. 
Therefore, that burden is not there 
and we have to fix the period in rela
tion to that.

Prof. G. H. C. Bodenhausen: There 
may be cases where 10 year period 
is enough and there may even be 
cases where even 5 years will be 
enough. But as a rule 10 years is 
unrealistic.

Shri Kashi Ram. Gupta: The ques
tion is: the period is related to the 
amount of expenditure involved. 
Nowadays that changes vastly.

Prof. G. H. C. Bodenhausen: The
patentee may have an invention now 
which yields enormous profits but 
which he found after enormous re
search. He tries money methods or 
products and only one succeeds.

Shri Kashi Ram Gupta: Can you
give the example of any patent law 
of any developing country which has 
got similar conditions as India and 
which differs very much from the 
Indian law or which does not differ 
very much from the Indian law?

Prof. G. H. C. Bodenhausen: I do
not know any developing country 
whose patent law resembles your 
Patent Bill. Your Bill goes much 
farther in limiting patent rights and 
allowing exceptions.

Shri Kashi Ram Gupta: Is there 
any law which resembles our law?

Prof G. H. C. Bodenhausen: There 
is no law I know of.

Shri Kashi Ram Gupta: My last 
point is: can you give any suggestion 
for improvement of the Bill in so far 
as the question of fixing the period
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within which the licence should be 
granted— say 2 years or 3 years. For
mally there was a limit on the period.

Mr. Chairman: He has given us a 
model law.

Prof. G. H. €. Bodenhansea: 3 years 
J *is really the minimum period. If you 

make it still shorter it is again un
realistic. You will have to give the 
patentee some time.

Shri Vlmalknmar M. Chordia: You
must have come across cases where 
manufacturers charge different prices 
in different countries and India has 
been the sufferer in that respect. How 
to check this tendency?

Prof. G. H. C. Bodenhansen: Again 
I refer to this Board which would 
fix price ceilings for certain products. 
In this Board all evidence should be 
brought of such prices in other coun
tries and the patentee should be 
called to explain the differences and 
why in India he should charge more? 
Is it because of transportation or any 
thing else?

Shri Vimalkumar M. Chordia: Do
you agree to this point that there 
should be 60me provision in this Act 
so that the patentee should be asked 
these things and asked to lower down 
his price compared with the prices in 
other countries?

Prof. G. H, C. Bodenhansen: If you
create this Advisory Board you can 
oblige the patentee to co-operate and 
give all information of prices in 
other countries and the expenses in
volved in his research.

Shri Vlmalknmar M. Chordia: There 
have been instances were patentees 
charge twice or thrice the price of 
the product till their rights are there.

But, no sooner, he obtains exports* 
the prices come down and this tenden
cy is v e ry  much. You have sugges
ted price control but controlling of 
prices is itself a very difficult job 
and it may involve many things which 
may result in the increase of prices 
also. What practical remedy would 
you suggest so that the consumers’ 
interest can be safeguarded and the 
patentees may also be benefited to the 
extent that they may not have to 
waste money on inventions?

Prof G. H. C. Bodenhausen: I s u b . 
mit that the system of price control 
is difficult to establish and difficult 
to implement. But you may have to 
do it somehow. The patent system 
should be an incentive to industrial
isation and at the same time curb 
the abuses.

Shri Vlmalknmar M. Chordia: Do
you not agree to this point that India 
is suffereing heavily on account of 
drain of its foreign exchange? India 
is a developing country. The foreign
ers take grip of the developing coun
try and we have to suffer every year 
greatly. Should we not have strict 
controls so that we may save the diffi
culty of foreign exchange also and 
give incentive to local inventors?

Prof. G. H. C. Bodenhansen: The
problem of foreign exchange is of 
course very important. In our Model 
law we have a special provision that 
every licence contract has to be cont
ract involving payments abroad has 
to be controlled by the Government 
and approved or disapproved. That is 
to keep the balance of payments posi
tion. On the other hand, when the 
effect of the patent law is that you 
would not further industrialisation 
but rather importation, the prices may 
be lower because of free competition 
but you would have to pay these 
prices for ever, which is also a drain 
of foreign exchange. There will be 
no industrialisation to take over un
less the patent system is strong.
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Your own pharmaceutical industry Is 
already now working to a large ex 
tent on local products, the products 
of the country itself. Seventy to 
eighty per cent I believe it is so. It 
saves you money for payment of im
portations. I was in the U.A.R. some 
time ago which can be compared with 
India. 70 per cent of this pharmaceuti
cal production is independent or 
foreign imports. It is impressive.

Shri Sham Lai Saraf: I want to
know whether you are representing 
yourself here in your capacity as ex
pert on important aspects of patent 
law or as representing a great orga
nisation?

Prof. G. H. C. Bodenhausen: I am
also representing my organisation.

Shri Sham Lai Saraf: You said, in 
your organisation you have both the 
western countries economy or capital 
system of economy and also the 
eastern economy. May I know what 
are the similarities between the patent 
law in western countries and also dis-- 
similarities apart from whoever may 
be the beneficiaries.

Prof. G, H. C. Bodenhausen: In
some of the Communist countries the 
patent law is very much like the 
patent law of the western countries. 
They rely on the same system. These 
are Czechoslovakia, Hungary, Yu
goslavia and to some extent Poland and 
Cuba. There are 3 countries which 
have different system— Soviet Union, 
Rumania and Bulgaria. The system 
is different because you have a 
choice. You can apply for patents or 
inventors’ certificate. In the latter 
case the right of explanation goes to 
the State, and you have the right to a 
remuneration according to certain 
rules. You can also apply for a patent 
which has almost the same feature 
as in western countries. In certain 
cases you can only have an inventor’s 
certificate.

Shri Sham Lai Saraf: Regarding
imparting of know-how, there are 
various foreign patents in an under
developed country and there are 
various service depots that have come 
into being and it is found that in over 
ninety per cent of our foreign patents 
registered here they import raw 
materials from their own country—  
outside India. Little effort has been 
made to produce patented drugs to 
a large extent within the State. They 
did not take steps in this direction. 
What would you suggest for safeguar
ding against that?

Prof. G. H. C. Bodenhausen: The
problem of transfer of technology is 
a much wider one; it is studied by 
several bodies of the U.N. It is a 
matter of the transfer of the know
how. Know-how has to be paid for. 
U.N. will have an institution provid
ing for funds to assist developing 
countries in paying for the technical 
know-how they need. That is a thing 
wnich escapes our organisation which 
deals with the technical and legal 
side. This particular problem is un
der consideration with United 
Nations.

Shri Sham Lai Saraf: Purchase of 
know-how is different from getting 
a patent registered here. Foreign 
know-how is patented and it is al
ways that the country itself gets 
something out of it. That country 
will produce those things. Now, 
could you suggest something that will 
help us in this matter?

Prof. G. H. C. Bodenhausen: All
these things take time. You have to 
be a little patient and see how thing* 
develop. You can create institutions 
to promote exchangle of know-how 
and try to institute technical infor
mation centres or something like 
that. There are many means to try 
to improve the situation as far as the 
know-how in the developing count
ries is concerned. You should not cut 
yourself off from the flow of know
how in the international field.



Shri Sham Lai Saraf: Italy has no 
patent law for , pharmaceuticals, 
chemicals and drugs. In our country 
we do have such voices that there is 
no necessity of having patent law. 
Please tell us whether this state of 
affairs has fared well in Italy.

Prof. G. H. C. Bodenhausen: Italy 
will shortly create patents for phar
maceutical processes.

Shri Sham Lai Saraf: Is it due to
the reason that the drugs which they 
manufactured and sent out were 
fond to be defective?

Prof. G. H. C. Bodenhausen: I
believe they had many quality 
troubles when competition, completely 
free.

Shri Sham Lai Saraf: TJ. K. law
is softer. Japanese law is harder. Is 
it due to more checking or what? \

Prof. G. H. C. Bodenhausen: When 
you call U.K. law weak and Japanese 
law strong, I would say your Bill is 
much weaker.

Shri Sham Lai Saraf: What do
you mean by that? From what as
pect particularly will you say that the 
Japanese law is harder?

Prof. G. H. C. Bodenhauaem: There 
are few exceptions to the rights of 
the patentee, few compulsory licen
ces and there is no revocation and no 
automatic fixation of royalties. It 
gives the essential protection to the 
national 'economy. But it is not spelt 
out in so many exceptions in the 
Bill. ’

Shri Sham Lai Sarf: Instances
have come to light where ridiculous 
prices have been charged for phar
maceuticals and medicines. In cer
tain cases prices have been 300 to 
400 per cent higher than those charg
ed for these medicines by foreign

manufacturers elsewhere. Keeping 
that in view would you suggest that 
Government should have Tight or 
authority for importing such drugs 
and paying certain percentage of 
commission to the patentees regis
tered in the country?

Prof. G. H. C. Bodenhausen: Under 
the Bill your Government would 
have the right of royalty-free impor
tation of medicines. This is authoris
ed by clause 48. This is too much. 
The system we have proposed in the 
Model law is quite different. It is 
compulsory licence with the possibility 
for the Government to declare certain 
classes of products for which licence 
can be given forthwith and also for 
importation of course against pay
ment But courts should fix the pay
ment.

Shri Sham Lai Saraf: So the point 
is agreed upon that Government 
should have that right.

Prof. G. H. C. Bodenhausen: It is
a matter of procedure. The proce
dure should be different. In your

* Bill exceptions are so strong and so 
numerous that the incentive for the 
investor completely disappears. We 
have tried in our Model law to keep 
that incentive.

Shri Sham Lai Saraf: Then I come 
to the point with regard to process 
and product. Would you suggest that 
in certain , specifications the process 
also should be registered wwi in cer
tain cases only the end product?

Prof. G. H. C, Bodenhausen: Yes.

Shri Sham Lai Saraf: Where the 
licence-holder or the patentee feels 
that he is harmed by ,the actions 
taken by the Government under the 
law, he can prefer an appeal. In this 
Bill it is suggested that such appeals 
may lie to the Executive. But ycu 
recommend that appeals should li* 
to the judicial authority. May I know 
what is the main plank on which 
you base this argument? .
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Prof. G. H. C. Bodenhausen: It is
a matter of. confidence. When you in
duce the industry to invest and whert 
you have compulsory licence, appeal 
to the Government ig not proper. You 
need a court for that. But it is very 
important to have the court proce
dure accelerated.

Shri Sham Lai Saraf: At the time 
of cancellation of certain data or re
voking the licence or somebody 
placing a different process, at that 
time in order to prove that it is an 
improved process than what is patent
ed for, the burden of proof should 
be on the new person?

Prof. G. H. C. Bodenhausen: Yes.

Shri Dahyabhai Patel: With your 
permission, I would request the wit
ness to elucidate what he said about 
UAR. I could not quite follow that. 
Is their patent law similar to the law 
that exists here or is it a little har
der or looser? What is the reason 
why they have been able to build up 
their industry? I can give you the 
background of my question. In this 
country, particularly in the matter of 
drugs and medicines, we had a very 
old system. The world has taken quite 
a lot of medicines which are known in 
this country though they are not 
perhaps practised in this country in 
the most modern scientific mann€* 
for lack of research. Still some of 
them have stood the test of time and 
some of the drugs that are known in 
the Ayurveda and Unani systems are 
very potent and effective. Why is it 
that we have not been able to deve
lop these iriediclnes? I* it because of 
this that some feel that a Bill of this 
kind is necessary for us?

Prof. G. H. C. Bodenhansen: With
regard to UAR, I am not absolutely 
sure, i  believe that UAR has a 
Patent law which grants protection 
for both process and product in the 
pharmaceutical field. With that 
patent system, they have achieved 
tome progress in the pharmaceutical 
field.

Your second question was about so 
many drugs which have not been 
developed in India. ITiese things do 
take time. You have already a 
pharmaceutical industry in India 
which is now very much concerned 
with this Bill. Sooner' Or l*ter re
search will more be developed. Alt 
these things tak£ time— to train th£ 
people, to encourage the inventive 
spirit, etc.

Shri P. S. Naskar: I think we hav£ 
come to the last lap of this question
ing. I see in this bboklet it is writ
ten—United International Bureau* 
for the Protection of Intellectual Pro
perty. Do I take it that this intellec
tual property belongs to the inven
tor? Or, does it belong to some com
mercial firm who utilises that intel
lectual property for commercial pur
poses?

Prof. G. H. C. Bodenhausen: It
depends on the national patent law. 
In many cases the inventor works 
for a firm in which he tries to indent 
When he fulfils that obligation, thef 
invention goes to the enterprise; 
Hie patent will go to the enterprise.

Shri P. S. Naskar: You said about 
investment and patentees. I have not 
heard anythii^g from you about the 
individuals who invent It is neces
sary to give them protection. Do 
you think in that context that the 
patent encourages invention especially 
in drugs?

Prof. G. H. C. Bodenhansen: If the
inventor works for himself, he will 
get the patent without any difficulty 
for himself. If he works in any firm, 
he is working and trying to mak* 
inventions because when the firm 
makes profits be will also be provided 
for; he will get a higher reward; he 
will get bonus and also a part of the 
profit which the enterprise gains from 
his inventions.

Shri P. S. Naskar: You know that 
most of the life-saving drugs hav*
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been invented in public laboratories 
which have no profit-making motive, 
life-saving drugs like insulin, sulpha 
drugs, etc.

Prof. G. H. C. Bodenhausen: I may
be wrong, but I believe the labora
tories of pharmaceutical firms also 
have inventions to their credit.

Shri P. S. Naskar: India is a deve
loping country. Industrially we are 
trying to develop technological know
how, etc. But the research has not 
developed to the extent comparable 
to other industrially developed coun
tries. Now the patent system as it 
exists today is detrimental to the 
national interest^ of India.

Prof. G. H. C. Bodenhausen: No. I
think the patent system is a favour
able system almost in any country. It 
provides incentives for investment in 
an industry. Of course, in the begin
ning stages of development it will be 
partly to the advantage of foreign 
enterprises. The other day I was 
talking to the Director of National 
Patent Office in Algeria. He was 
saying “we have to pass through that 
stage; we have to be patient and rely 
for a certain number of years to a 
certain extent on foreign inventions; 
but the Algerian inventions will fol
low soon after” .

Shri P. S. Naskar: If that is so, why 
research is > not being done in our 
country? Research is always done 
in their own country. After invent
ing it, the foreign companies come 
here and obtain the patent right for 
commercial purposes. How doe* It 
help the development of research in 
our country?

Prof. G. H. C. Bodenhausen: When 
you don’t have a patent system, there 
will be no industrialisation at all.

Shri P. S. Naskar: They don't even 
lake up research work in collabora
tion with our people.

Prof. G. H. C. Bodenhausen: Under 
the threat of compulsory licence they 
will do.

Shri P. S. Naskar: No such thing 
is being done by foreign pharmaceuti
cal industries. Only the patent is 
taken out so that others are blocked. 
Hindustan Antibiotics had done a lot 
of research on tetracyclin, but the 
Pfizer firm came and held up the 
work on account of their patent. The 
whole project is held up now.

Prof. G. H. C. Bodenhausen: Why
don't you insist on compulsory licence?

Shri P. S. Naskar: We want com
pulsory licence. That is why we want 
to amend the Bill. I would plead with 
you to understand our difficulties.

Prof. G. H. C. Bodenhausen: I know
the tetracyclin case very well. 
By using your compulsory licensing 
system you would achieve better re
sults. Even the best law cannot give 
you a solution when it is not used.

Shri P. S. Naskar: I find that your 
model law is quite suitable for newly 
independent countries as in the Con
tinent 'of Africa where there is no 
existing patent office or industrial 
property office and they don’t have a 
well-developed patent system. But 
we have a well-developed system, a 
patent office and also an industrial 
property office and everything. With 
this background, how does your model 
law help us?

Prof. G. H. C. Bodenhausen: I know
that this Model law is of less use 
for you. Nevertheless, you can per
haps take out one or two stipulations 
which could fit into your system too.

Mr. Chairman: My friend referred 
to you about the foreign remittances. 
I will give you figures for the year 
1956-57 and for 1962-63 in the shape 
of royalty remittances, technical ser
vice remittances, dividend remittances, 
etc.
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1956-5 7 1962-63

(Rs. in millions)

R oaky Remittances :

Basic Industrial Chemi
cals . . 0.07 0.49

Pharmaceuticals 0.39 0.79
Other Chemicals 1.21 3.02

Technical Service Remittances :

Basic Industrial Chemi
cals . . 0.11 2.13

Pharmceuticals .. 0.43
Other Chemicals 0.01 5.22

Dividend Remittances :

Basic Industrial chemi
cals . • .. 3.24
Pharmaceuticals 0.54 9*96
Other Chemicals .. 7.25

Total yemittances of all
the above items 2.33 32-5

The prices charged have been nearly 
3  to 4 times the international price in 
antibiotic drugs. You have said in the 
introduction to your model law that 
patent law is one of the factors that 
comes into operation in regard to the 
question of prices. That is true. But, 
with these things happening in our 
country, especially with our very 
large population and our people being 
very poor, don’t you think that these 
restrictions for compulsory licence and 
licence of right are necessary in 
the interests of our public?

Prof. G. H. C- Bodenhausen: I don’t 
pretend for a moment that the situa
tion in India is satisfactory. I don’t 
question your figures either. The 
question is whether you will be able 
to meet the situation with this patent 
Bill. I am sure that it will make it 
worse. You may find iome temporary 
influence on the prices. But, as time 
passes, you will find that the prices 
will rise again because of the shortage 
of drugs; an4 people will not risk in
vestment in India. Some other meana 
Aould be found to influence the 
situation.

Mr. Chairman: One of the reasons 
you have given is that there is no 
right of judicial appeal. Would you 
be satisfied with a special Tribunal?

Prof. G. H. C. Bodenhausen; I am
in favour of existing courts. Special 
tribunals are inclined to follow a 
different pattern.

Mr. Chairman: So you prefer judi
cial appeal. You also say that 4 per 
cent, royalty on food and chemicals is 
rather too small.

Prof. G. H. C. Bodenhausen: I don’t 
say ‘too small’. I say it ia an arbit
rary figure. It can be too high in 
some cases.

Mr. Chairman: So Government has 
drawn a via media and fixed it.

Prof. G. H. C. Bodenhausen: You
cannot fix it once for all product?.

Mr. Chairman: You would like it to 
be left to the parties?

Prof. G. H. C. Bodenhausen: In
some cases it may be 1 per cent; and 
in some it may be 15 per cent. Both 
may be justified.

Mr. Chairman: So you would leave 
it to the parties to come to some 
agreement.

Another objection you raised iff that 
the Government cannot Import 
medicines royalty-free and you want 
royalty to be paid. .

Prof. G. BL C. Bodenhausen: I think 
the proposed system will hamper in
dustrialisation.

Mr. Chairman: If it is doae ir the 
interests of th* public?
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Prof. G. H. C. Bodenhausen; It de
pends where the interests of the pub
lic lie; ‘no industrialisation and free 
importation’— is this in the public in
terest?

Mr. Chairman: Government hospi
tals are in the interests of the public. 
Some Governments have this power.

Prof. G. H. C. Bodenhausen: There 
is Sec. 48. I do not know of «ny
parallel to that.

’ /■

Mr. Chairman: After all Patent law 
is in the interests of the country 
where the law* is. made. It should be 
in all interests. You agree to that in 
your introduction.

Prof. G. H. C. Bodenhausen: Only I 
said that today it may be good for 
India, but not for ever.

Mr. Chairman: The country's indus
trial development and the stage of 
development, richness or poverty of 
the population— all these things had 
to be taken into consideration in en
acting this law* You agree with that?

Prof. G. H. C. Bodenhausen: Of
course, yes.

Shri R. ChetUar: In
regard to the figures you quoted it 
will be better if I also add th is.. . .

Mr. Chairman: He does not dispute 
the figures.

Shri R. Ramanathan Chettiar: In
lm -S V -P a g e  1387 of the Heserve
Bank Annual Bulletin, November 
1954— Pharmaceutical Industry: in
vestment— Rs. 14 crores; Dividends # 
remitted—2 crores and the royalties 
etc., Rs. 5 crores. So Rs, 7 crores was 
the profit on an investment of Rs. 14 
crores and most o£ it is owned by 
foreigners in this country. Don’t you 
think this is unconscionable?

Prof. G. H. C. Bodenhausen; I do
not contest the figures.

Shri R. Ramanathan ChetUar: Mr.
Chairman was referring to compara
tive figures— 1956-57 and the present 
time. Does he know this fact that fic
titious profits are made by the Indian 
pharmaceutical industry under the 
present Patent Law. That abuse w« 
want to put down. Naturally we 
want to tighten up the law. The 
more the number of years we give the 
more are the chances for the phar
maceutical interests to make more 
money and also establish cartels and 
monopolies.

Prof. G. H. C. Bodenhausen: Again1 
I revert to my theme— whether the 
purpose is to kill only the tiger or 
all the animals?

Mr. Chairman: The main object of 
the Patent law is that research should 
be carried on in India and the manu
facture should be done in India. But 
most of the Indian patentees import 
some intermediary from outside and 
finalise the product and label and sell 
it and make huge profits. Our Bill is 
designed to prevent such abuses. In 
the circumstances you have no objec
tion to the provisions of compulsory 
licensing and licence of right that has 
been incorporated in the Bill?

Prof. G. H. C. Bodenhausen: I think 
they go too far. I don’t object tp 
the principle. That is necessary.

Shri R. Ramanathan Chettiar: Every 
other Patent law has such a provision.

Mr. Chairman: And your model
law too. Then what is your objec* 
tion for these provision*?

Prof. G. H. C. Bodenhausen: Thef 
go too far in many respects. First of 
all the compulsory licences are given 
without appeal to a court. Hiat is 
one point that may be corrected. 
Licence of right particularly for 
pharmaceuticals is automatic.

Mr. Chairman: Naturally (before 
granting a licence of right or com
pulsory licence Government makes an
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investigation. The Drugs Controller 
makes an investigation and grants 
the licence after hearing the parties.

Prof. G. H. C. Bodenhausen: He is
after all human. He can make errors 
too.

Mr. Chairman: So you want a right 
of appeal?

Prof. G. H. C. Bodenhausen: I thinlr 
it is better to leave the final decision: 
to the Judiciary.

Mr. Chairman: Thank you very'
much.

(The witness then withdrew).

(The Committee then adjourned) .
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<The witness was called in and he 
took his seat)

Mr. Chairman: Mr. Robbins, what
ever evidence you give here is pub
lic; it will be printed amd distributed 
to the Members of this Committee as 
well as to all other Members of Par
liament. If you want anything to be 
treated as confidential, even that may 
be distributed to the Members.

We have received your memoran
dum and also the latest statement you 
gave us last night. That has also 
been sent to the Members, Probably, 
they had no time to go through it. 
If you want anything to be stressed 
upon, you can do so now. Please give 
us a short resume of the notes that 
you have submitted.

Mr. L. J. Robbins: Mr. Chairman
and Members of this hon. Joint Com
mittee, I should first like to apologize 
to you for presenting this typed State-

Examined

Inc. 10* Rockefeller, Plaza, New York.

ment at such short notice before my 
appearance here, but there is a reason 
which I hope you will appreciate. 
When it was initially proposed, at the 
end of the last year that the American 
National Foreign Trade Council should 
request permission for me to appear 
before you, we were not at that time 
very familiar with the precise proce
dure of this Committee. As you know, 
we only presented a very brief and 
very generalized statement as to what 
our ideas were about this Bill. Also,
I expected to be called in January 
or February and just make a verbal 
statement at rather short notice. In 
view of the subsequent postponement 
after the initial hearings, I was not 
certain whether I would be able to 
come, owing to other commitments, 
but there was time for me to prepare 
a written Statement possibly to be 
used as a substitute for personal ap- 
pearnace.

I should like to say that the Nation
al Foreign Trade Council gave me a 
very free hand. However, this text has 
been studied amd reviewed by various 
committees and you will appreciate 
that there are various changes made. 
But I can say that this Statement
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does represent a concensus of 
American view point.

the

I do not propose to read this state
ment straight through, but I would 
like to emphasize certain points and 
elaborate on others. Also, during re
cent months, I have been able to col
lect a number of documents which I 
believe are significant, and which I 
hope you will find of interest, I have 
them here, and with your permission,
I will refer to certain of these docu
ments which I believe are of signifi
cance in connection with each of the 
sections of my Statement, and I will 
draw attention to certain passages* I 
propose to leave these documents with 
you, arranged in order, together With 
an index, for the Committee’s records.

Those of you who may have read 
through the Statement will realise 
that certain sections are rather diff
erent from each other and have diff
erent approaches. Do you wish to put 
questions right at the end or do you 
wish to put them after each section?

Mr„ Chairman: You may complete 
your statement; the questions will 
come afterwards.

Mr. L. J. Robbins: Very Well. I now 
come to the introduction. In the first 
paragraph. I naturally refer to my 
sponsorship by the American National 
Foreign Trade Council. I have here 
a Teport for the year 1963, and a pro
gram of the last annual convention 
arnd declaration of principles which 
indicate the vital interests of Ameri
can business in international co-ope
ration and the relevance of patent 
protection in this connection. There 
is a section in the declaration of prin
ciples relating to patent problems ge
nerally I have been informed that 
35 members of the Council— well 
knowii US Corporations—have actual 
manufacturing operations themselves 
in India in many fieldB. Some 20 
have licensing and technical assistance 
arrangements with Indian Anns and 
over 30 have extensive trade 
service connections. I need nairdly 
8a'y that I art greatly honoured by

your invitation to apear before your 
and 1 earnestly hope that the submis
sions that I make at this Hearing and 
the answers to question^ you may put 
to me-~based on some 35 years' ex
perience in this field— will be of as
sistance to you in your deliberation* 
on the Patents Bill of 1965.

I am  here before you  as an expert 
in the international patent field. I 
hope I can furnish any inform ation 
you require concerning the past and 
the present patent laws and practices 
in  all countries throughout the w orld.
1 can discuss the licensing o f patents 
from  the view point o f a law yer w h o  
is naturally interested in obtaining 
the best terms fo r  his clients. I fee l 
sure you w ill understand that I do not 
have any expert know ledge in con 
nection with the prices to the public 
of patented articles and materials. 
I m erely becom e a m em ber o f the 
public in this area. I m ay buy som e
thing w hich is useful, but I may com 
plain about prices from  time to time, 
like everyone else.

However, in view of want I will 
say subsequently, I can venture the 
following two generalisations on a 
purely personal basis of conviction:
(1 ) that patent m onopolies and roy 
alties based thereon play on ly  a 
m inor part in the price structure o f  
the com petitive m arket place and
(2) that any special situations or tem 
p orary  dislocations in Lndia or any 
other country should be dealt w ith 
by  appropriate and flexible regula
tions or decrees and not by  im posing 
arbitrary restraints on the sensitive 
and unique operations o f the patent 
system.

In v iew  o f  the im portance o f pa
tents in prom oting technological de
velopm ent and the resulting effect on 
international relations, any changes 
in patent laws anywhere in the w oria 
are o f m ajor interest, and are fo l
low ed  closely, certainly in the Unitea 
States and in Europe and elsewhere. 
H ow ever—-this is something which 
w ould  like to  emphasise—in all m y 
experience, this is the first time that
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30  spontaneous a reaction has occur
red and that ’business organisations 
from so many countries— from the 
United States, from Europe and from 
Japan— have requested permission to 
send representatives or to submit their 
views in writing to a Parliamentary 
Committee of a Sovereign State in 
connection with patent legislation. 
It is clear that the significance and 
implications of Patents Bill, 1965 ex
tend far beyond the borders of India.

My own experience totally convin
ces me that a sound and generous 
patent system, with f^ir and reason
able safeguards of the public interest, 
is absolutely essential for the future 
growth of any country, whatever its 
status in the present industrial hier
archy. Please permit me to quote 
what can be regarded as unsolicited 
testimonials from three of Ame
rica’s greatest Presidents:—

Over 150 years ago, Thomas Jeffer
son, who was an inventor himself, 
said:

“The issue of patents for new 
discoveries has given a spring to 
invention beyond my concep
tion."

Abraham Lincoln, also an inventor, 
said:

<4The Patent System added the 
fuel of interest to the fire of 
genius.”

30 years ago, Franklin D. Eoosevelt 
said:

“The American Patent System 
has promoted countless applica
tions of the arts and sciences to 
the needs and well-being of our 
people.”

This is undoubtedly a very tech
nical field. At /this point, I should 
like to set out a few basic proposi
tions which apply in India, even at 
the risk of stating what is familiar to 
you:

(i) Inventions must be distin
guished from patentable inventions. 
Inventions have been made and re

made from the dawn of history. Thft 
wheel was orginally a patentable in-i 
vention, if there had then been any 
patent law. Patentable inventions 
involve the modern legal concepts 
developed during the 19th century, 
of novelty, utility, inventive height, 
etc.

(ii) The best invention, in the 
world can be ruined by an incompe
tent patent attorney. The protec
tion against infringers afforded by a 
patent depends on the scope of its 
disclosure and the wording of its 
claims.

(iii) Patents are not things but 
legal concepts. They cannot all be 
treated alike by arbitrary rules.

(iv) The very rare pioneer patent* 
create new industries. If they are 
not adequately worked by the patent 
owner, third parties can. come in 
through compulsory licensing. Most 
patents are improvements which may 
or may not be of interest, to compe
titors. Patents relating to unsuccessful 
inventions can be ignored; they are 
merely pieces of paper.

(v) Apart from the USA, West 
Germany and Japan, the majority of 
national patents are owned by fore
igners. This, of course, is true in 
India. Why is this? The answer is 
very simple. The owner of a new in
vention must essentially be a gamb
ler. It is something like putting on a 
new Play in the theatre. It will be 
a success or a failure, but you do not 
know in advance. When a patent 
application has been filed in the in
ventor's home country, he must deci
de promptly whether to Ale abroad, 
even though he is still not certaim 
that the invention will be profitable. 
The International Convention gives 
him  a year. But in India, which does 
not yet belong to the Convention, any 
publicity or use in India would des
troy the validity of patent rights. 
Therefore, many patents are obtained 
in India by foreigners purely as spe
culations. If they are not success*- 
ful, they remain paper patents doing 
no harm and probably abandoned. If



they are useful and are not manu
factured in India, then Indians already 
have the recourse of compulsory 
licensing, if they wish, under the 
present law.

I am aware that the Patents £111, 
1965 has been under preparation for 
several years past, and I do know 
something about the previous history 
of this whole proposal. The Bill, of 
course, demonstrates legal scholarship 
and sophistication. But in operation 
its practical effect would inevitably be 
to restrict, reduce and circumscribe 
the rights and activities of patentees 
in India— Indians as well as foreigners.

As a result, if Patents Bill, 1965 
should be enacted into law, this law 
would be unique and far more drastic 
in overall effect than the patent law 
of any other country operating under 
free enterprise conditions, and would, 
I believe, have a detrimental effect on 
the Indian economy.

Those of you who have had an op
portunity to glance through my State
ment will see that I have arranged it 
in sections andT proceeded from the 
specific to the general. I have includ
ed what I believe will be of interest 
to you including a special section on 
the U.S. Kefauver investigation.

I start with section 2 which deals 
with some specific provisions of the 
Bill. I am aware that a number of 
detailed and comprehensive analyses of 
the provisions of the Bill have already 
been prepared and will be submitted 
or have already been submitted by 
various Indian and foreign organisa
tions. I wish to avoid any unneces
sary repetition. So, I will only refer to 
just a few sections of the Bill which 
based on my own experience would be 
either ineffective as regards their 
avowed purpose or would be positively 
harmful to Indian interests.

Coming to product and process 
claims, (Chapter II, Clause 5) clause 5 
attempts to define certain technical 
fields in which independent product 
claims will not be allowed, but only

process claims. I consider this actual
ly to be an example of wishful think
ing. The apparent prohibition could 
in practice be easily circumvented by 
skillful patent attorneys with the co
operation of the inventors while the 
strict application of this clause would 

J  cause enormous difficulties of adminis* 
tration and interpretation in the Indian 
Patent Office and undoubtedly would 
result in delays in prosecution.

Such a process limitation, at any rate 
in the field of chemicals, including 
pharmaceuticals and foodstuffs, is a 
19th century concept in Europe, which 
arose when technical knowledge and 
social ideas were very different. It 
has now become quite academic. In 
certain countries, such as Germany, 
Holland, Switzerland and the Scandi
navian countries, where the patent 
laws still do not pertyit Independent 
chemical product claims per se, in ac
tual practice very broad process claims 
are permitted, even covering conven
tional reactions, if the product is new 
and has advantageous and unexpected 
properties. The emphasis in these 
countries even though on the surface 
they only protect process claims, is to 
protect the product and, of course, in 
all these countries process claims do 
automatically protect the immediate 
product of the process. I say that a 
broad process claim can be really 
equivalent to an independent product 
claim.

It is highly significant that in recent 
years Great Britain, Australia, New 
Zealand and France and still more re
cently Ireland and the new country of 
Algeria, have switched over to inde
pendent broad product patent protec
tion for chemicals and pharmaceuticals. 
Almost everywhere on the basis of in
formed legal commentaries and con
templated legislation, this can be re
garded as the modern trend to facilitate 
the work of examining Patent Offices 
and Courts. I am sure you know that 
there is a proposal for a European 
patent. This may never come 
through, but it was based on /the latest 
thinking which definitely permits inde-



pendent product claims. The same is 
true in Scandinavia where a proposal 
for a uniform law is under considera
tion.

If the chemistry indicates possible al
ternative routes (to obtain a new pro
duct, the alert and skilled patent attor
ney together with the inventor will 
conduct sufficient experiments in the 
beginning to justify a broad process 
claim which will bar infringers. Pur-  ̂
thermore, if the product is successful, 
the patentee is likely to explore all the 
chemistry involved ahead of competi
tors and obtain further supplementary 
patents when advisable. There- / 
fore, I consider there is no basic differ
ence but only a matter of degree bet
ween a product patent and a process 
patent.

Chapter II, clause 5, of the proposed 
Bill goes far beyond the law of any 
other country In applying this illu
sive restriction to fields outside 
chemistry— namely, alloys, optical 
glass, semi-conductors and intermetal- 
lic compounds. I believe this indicates 
some lack of technical appreciation by 
the drafters of the Patent Bill. For 
example, for many alloys, the only j 
process involved is mixing and heating 
the ingredients. The invention 
resides in the combination of ingre
dients. Thus, process and product 
claims are actually identical in effect.

T would also point out 'that the 
technical border lines of these terms 
‘alloys’, ‘optical glass’ etc. are so vague 
that arguments with a Patent Exami
ner as to whether a given case does 
or does not fall within Chapter II, 
clause 5, could be very difficult. Thus, 
while it is doubtful whether the res
triction of the patentee to process 
claims will produce the desired result, 
there can be no question that the 
Patent Office would have a most diffi
cult and frustrating experience in ad
ministering this provision.

In the exhibit here I would refer you 
Particularly to item 7 where I have 
Elected some Oermanpafents relating 
to alloys and optical glass. Germany

at present, as you know, does not per
mit independent chemical product 
claims. However, these two patent^  
which are typical, do have product 
claims. So, this clearly indicates that 
the highly skilled German Patent 
Office does not regard alloys and opti
cal glass as being result of chemicail 
reactions. This is a most difficult field 
in the present knowledge of atomic 
and molecular structure and it would y 
be most unfair to the Indian Patent 
Office to make it state that a given 
alloy or glass invention involves a 
chemical reaction or a physical mix
ture. The same applies to inter- 
metallic compounds. So, I consider 
that the proposed restriction in this 
field is entirely artificial. For your 
general information as regards what 
I said about the effect of broad process 
claims I have in the Exhibits some 
examples of Indian patents which have 
already been granted with some ex
tremely broad process claims which- 
would in practice operate just as 
broadly as product claims. So, it is 
possible in India now under the pre
sent system to do this. I have a 
chart here prepared in my office to* 
show just what the situation is as 
regards product and process claims in 
all countries throughout the world and 
that I think is the latest information in 
this field. 0

We now come to the sections relat
ing to compulsory licensing and 
licences of rights— Chapter XVI, 
clauses 87, 88, 89, 95, 96, 97 etc. It is 
true that m the early years of the 
19th century many countries provided 
for outright revocation of non-worked 
patents. This wa8 finally considered 
unjust and impractical and compulsory 
licensing was proposed as a more 
equitable and less drastic alternative.
The laws of most major countries 
now provide for compulsory licensing J  
of patents in general (that is, the grant 
of licenses to approved applicants on 
suitable terms after Patent Office or 
Court investigation) after three years 
from grant, in conformity with the 
provisions of the International Con
vention. A  few countries, such as*
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:Great Britain, also provide for compul
sory licensing of patents for drugs 
and foodstuffs without any period of 
.delay after grant.

I think you know that the United 
States does not have any provision as 
regards working and compulsory 
licensing in the patent statute, but 

mowing to the different approach in 
America as regards anti-trust mea
sures and decisions of courts, it is 
probably true that more American 
patents are subjeot to compulsory 
licence than anywhere else in the 
world.

The history of statutory compulsory 
licensing since the beginning of the 
^Oth century is highly significant. 
(Very few compulsory licences have 
been applied for anywhere. The broad 
general explanation is that a success
ful invention is fully exploited by the 
patentee at a reasonable price to the 
fyublic and that an unsuccessful inven
tion dies. Intermediate situations art 
dealt with by voluntary licensing, as a 

much preferred alternative to the 
official intervention of compulsory 
licensing procedures.

At the present time, no country any
where has fixed any ceiling for 
royalties under a compulsory licence, 

si but Haves this to negotiation between 
the parties involved and the appointed 
authorities, with the right of appeal 
In the event of disputes. Inventors 
and industry, throughout the world, 
have lived and survived with the mild 
and consistent compulsory licensing 
provisions of countries which broadly 
adhere to the International Conven

tion.

I would like to emphasize the next 
two statements on page 4. The pro
visions of Indian Patents Bill 1965 are 

-so drastic in respect of compulsory 
licensing, in comparison with the laws 

o f  all other countries, that they are 
detrimental to Indian interests from 

.every aspect.

Consider, for example, the situation 
-of an American company originating a

successful invention*, and have world* 
wide patent protection, including 
India, and willing to invest capital 
abroad to manufacture the product* 
It seems obvious that a manufacturing 
plant would not be established in India 
if the American company could be 
compelled to grant a low royalty 
licence to any and all competitors.

Also, and I would emphasize this, 
consider the situation of Indian indus
try itself— assuming, as everyone 
hopes, that this will expand and that 
domestic Indian research and develop
ment will become an̂  important factor 
of the economy. Under the compul
sory licensing provisions of the Bill 
an Indian company could in effect 
appropriate the inventions of its 
competitors, whether they were Indian 
or foreign. Indian industry, in certain 
fields, may not be concerned with this 
at the present moment, but in the 
future this could be most harmful to 
commercial initiative. Furthermore, 
the possibility of compulsory licences 

, to impprt products would actually
J  favour foreign over domestic Indian

industry.

In connection with this brief state
ment on compulsory licensing I would
very definitely refer you to these Ex
hibits particularly. There is a most 
interesting report prepared for the 
American Congress— the 85th Cong
ress. It was entitled, “Compulsory 
Licensing of Patents under some non- 
American systems". This was prepar
ed by a very well known Swedish 
lawyer who was intimately connected 
with the problem all over the world. 
I would draw your attention to the 
conclusion— the implication is that 
you push too hard in this field, you 
may kill the goose that lays the golden 
eggs—

‘The dissatisfied inventor will 
pass over into the area of trade 

j secrets, cease publishing the results 
of his intellectual research, which 
if known and available will be 
useful in further development, or 
simply stop inventing. Public 
interest in patent matters, there-
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lore, can never neglect the interest 
 ̂ of the new inventors without

defeating its own purpose.”

The very first proposal for com
pulsory licensing, surprisingly enough, 
was made in the United States. For 
the last 50 or 60 years there have been 
many, many proposals for compulsory 
licensing in America, but they have not 
succeeded because, as I said, there is a 
different viewpoint with regard to anti
Trust.

The Exhibits include a highly in
teresting list of-reported cases on com
pulsory licensing in both Great Britain 
and Canada during the last six years 
and you will see how very few contro
versies and requests for licences have 
arisen in these very typical countries.

I have also included a copy of a re
cent decision in Englahd, which may 
not be available to you, which denies 
compulsory licences for importation of 
a pharmaceutical product and I sub
mit that this decision should be care
fully studied. It is by a well known 
and a highly respected senior hearing 
officer in the British Patent Office and 
refers to the possible results of 
weakening the patent law by permit
ting importation of patented products 
from abroad.

I come now to the provisions about 
Government use of inventions, that is,

I Chapter VIII, Clause 48, Chapter XII, 
Clause 66, Chapter X V H  etc. The 
laws of, I think, practically all coun
tries, as in India at the present time, 
do provide for Government use of in
ventions for military purposes and in 
time of emergency. This is considered 
absolutely legitimate, but in recent 
years this relatively clearcut proposi
tion has been complicated, it is true, 
hy various countries in which there is 
socialised medical legislation. In 
Great Britain, the House of Lords, in a 
very important decision only last year,

I did construe the British Patents Act to 
ft -enable the Government, in the opera- 
T *ion of the National Health scheme, to 

toake unlicensed use of imported 
(B) LS— 18.

patented products, of course subject 
compensation. However, in spite of 
this decision, I am reliably informed 
that the British Ministry of Health has 
elected not to import any more but has 
preferred to resume obtaining its medi
cal supplies from local production. 
There are a number of reasons for this 
decision by the British authorities. 
Partly it involves the question of keep
ing up the quality of the product. 
When there is an imported product,, It 
may not be possible to control the 
vitally necessary quality of the pro
duct. I will come to this question of 
importation later. *

The powers granted to the Indian 
Government in the Patents Bill 1966 
are so sweeping, particularly in con
nection with clauses 48 and 102, that 
it is quite unlikely that any foreign 
owner of an important invention would 
actually apply for patent protection in 
India at all. It seems much more 
likely that any operation in India, , 
either by direct investment or by a " 
licensing arrangement, would be based 
On secret know-how. I would point 
out that secret know-how would be 
outside the provisions of the patent 
law. Of course, these days anything 
based on secrecy is to be deplored. It 
is unscientific and ft does not benefit 
the public.

The next of these comments is on 
special provisions involving examina
tion in the Patent Office, that is, 
Chapter III, Clause 8 and Chapter IV, 
Clause 13. An applicant is expected, 
under the provisions of this Bill, to 
furnish particulars of all other corres
ponding foreign applications. I would 
point out that at the present time—  
and, of course, probably for some tim® 
in the future— the preponderance of 
applications will be owned by foreig
ners. There are well over l00 countr
ies having patent laws and many im
portant inventions are widely filed. In 
view of international trade that is now 
becoming essential. I can assure you 
that it would be a clerical task of most 
appalling proportions for a busy patent 
department of a large corporation, say,
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in the United States or ip Europe, 
handling thousands of pending patent 
applications all over the world, to com
pile the information called for under 
Clause 8 and forward it to India with
in eight weeks.

I would point out it is quite uncertain 
what the Indian Patent Office would 
then do. Clause 8(2) is permissive. 
The Controller may call for particulars 
of prosecution of any or all other 
foreign applications. But foreign exa
mination practices, and novelty and 
patentability requirements, are ex
tremely variable and in many countr
ies quite different from those of the 
Indian Patent Office. For example, 
the average official action in the United 
States or Germany would result in 
arguments and amendments based on 
legal principles not present in the 
Indian Patent Law. Also in many 
foreign Patent Offices it may take 
several years before even a first official 
action is issued. If the Indian Patent 
Office invoked Clause 8(2), it would 
receive an erratic flood of material 
which it would find either difficult or 
impossible to  ̂ digest.

If you will refer to page 5, I refer 
specifically to the situation now in 
Canada and also in various other 
Scandinavian countries and Holland 
In the Exhibits I have some examples 
of what they do require. But I would 
emphasize that in these countries, the 
requirement of furnishing information 
is permissive and voluntary. Some 
applicants may occasionally furnish 
information if it is convenient to them. 
There is absolutely no penalty in any 
of these countries for not furnishing 
information of what is done elsewhere.

Clause 13, Chapter IV, provides for 
a novelty search of publications not 
only in India but elsewhere also, that 
is, throughout the world. I submit 
the Indian Patent Office has no library 
facilities for such searching. Even in 
Great Britain the search is confined to 
domestic publications. It is only a 
very few highly industrialised coun
tries that provide for world-wide

novelty. It is also notorious that the 
quality of searching eveh in these 
countries is becoming very poor ow
ing to the vast increase of the tech
nical literature in recent years.

I refer now very briefly to the Right 
of Appeal, Chapter X IX , Clause 115. 
This Bill positively and severely res
tricts the right of appeal from Patent 
Office decisions and decisions of the 
Central Government, to higher tribu
nals or to the Courts. I could say 
much more on this point but I do not 
feel that this is a matter on which 
outsiders should go very far. I con
sider this as a matter for the Indian 
legal profession. I may point out that 
about a year ago in Washington I had 
the honour of meeting a number of 
Indian Judges. I feel quite sure that 
if this restriction of the fundamental 
right of appeal is enacted into law, It 
ought to be a matter of very" great 
concern for the' legal profession and 
judiciary in India.

I would now like to refer in more 
detail to the general effect of a law 
based on this Bill on the future func
tioning of the Indian Patent Office. I 
consider this as most important from 
the practical viewpoint.

With your permission, I may point 
out that I visited the Indian Patent 
Office in Calcutta in 1953 and met many 
officials and members of the examin
ing staff. I was greatly impressed by 
their dedication, hard work and, at 
that time, their concern about the 
efficient operation even under an in
creasing work load. A  decade later, it 
is generally conceded that the Indian 
Patent Office, as it stands now under . 
the present law, has serious difficulties 
in carrying out the relatively mild 
provisions of the existing patent law.
I can state quite categorically that the 
Indian Patent Office, as it is at pre
sent constituted and organised, would 
not be able to administer a new patent 
law based on this Bill. This would 
be true even if the present numlber erf , 
patent applications filed per year doe* 4 
not increase. But, as you know, in til
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other countries, the number of patent 
applications is increasing. There is no 
doubt that it will increase in India 
also. The efficient administration of 
clause 8 and clause 13, irrespective of 
all the other clauses, would call for a 
large number of highly skilled exa
miners, familiar with the patent laws 
and practice of other countries and at 
any rate conversant with several 
European languages to enable them to ^ 
search the technical foreign literture.
It would take many years to train 
such an elite examining crops. I ask:
Is the personnel available? Appa
rently, many odd situations would 
arise. The Patent Office would have to 
compete for technically qualified man
power with the industry it is intended 
to serve— just at a tims when indus
trial expansion in India will produce 
a shortage.

Obviously, to carry out the potential 
requirements of the proposed new 
patent law, the Indian Government 
would have to budget for very sub
stantial increases in staff and office 
space. Would this be justified? If 
even some of the submissions present
ed in the present statement, conten
tious as they may now appear, should 
turn out to be correct, there might 
actually be a decline in the number of 
patent applications filed by both 
Indians and foreigners, contrary to the 
normal trend.

Whatever the underlying objectives 
and reasons may be for the prepara
tion of Patents Bill, 1965, I feel con
vinced that the legislature as a whole, 
irrespective of economic or social pres
sures which may be responsible for 
some of these provisions, is not yet 
aware of the purely practical problems 
toe frldian Patent Office would face. 
There would be no point in enacting 
a Jaw which could lead either to ad
ministrative chaos or to stagnation.

I 1 can well understand that the offi
cials of the Patent Office who are very 
r*^°ted public officials, would have 

hesitation, obviously, in criticis- 
F *  a latent Bill, which might be re
f  as serving their own interests.

This problem of the Indian Patent 
Office can, I think, best be presented 
from the outside on the basis of a 
comparative evaluation of what is 
going on in other patent offices all 
over the world.

Now I come to Section 4, i.e., the 
effect of this Bill in certain specialized 
technical fields. This Bill, of course, 
would affect patent rights in general 
but would have very special impact in 
certain technical fields in which very 
intensive research is essential for pro
gress, unless human nature in India 
has become entirely altruistic. These 
fields include, of course, pharmaceuti
cals and foodstuffs in particular. All 
governments throughout the world are 
concerned with public health and 
availability of essential drugs and food
stuffs, but the basic issues are the 
same in all countries, whatever their 
size, population and the stage of in
dustrial development.

Possibly the drafters of this Bill 
hope that the result of their efforts 
will be to provide freedom of action 
to the public and private sectors of 
the Indian Pharmaceutical Industry to 
furnish drugs and foodstuffs to the 
Indian public at the lowest possible 
prices. But, I say, gentlemen, that 
there are no valid and rational argu
ments that would indicate fulfilment 
of such a hope. It is far more likely 
that foreign applicants, now responsi
ble for over 80 per cent of the Indian 
applications, would gradually find the 
restrictions too difficult, too onerous, in 
this highly difficult and technical field 
and might even bypass India entirely 
and refrain from filing on new inven
tions in this field. At the present stage 
of Indian domestic research', this means 
that Indian manufacturers might ac
tually have to appropriate and use in
ventions made abroad which are the 
legitimate property of others.

I respectfully submit that this Com
mittee should most carefully consider 
the Italian pharmaceutical situation in 
all its aspects. I am sure you are 
aware of it in general, but there are



many particular aspects that are not 
so well known. It is, of course, a 
unique situation that the Italians do 
not grant any type of patents for 
pharmaceuticals. I will not now ex
plain the reason why this has occurr
ed, but let us treat it as a fact. After 
the War, the Italian industry did in
deed copy many important drugs origi
nating in the United States and Europe. 
The theory, of course, was that the 
Italian industry had been sd much 
damaged by the War that this was the 
only way they could keep the industry 
going. The industry became quite 
competent and aided by the publica
tions of foreign inventions did begin 
to develop its own knowhow. I have 
referred here in the Exhibits to a 
situation that you may be aware of 
that certain Italian firms, in recent 
years, not only copied but actually 
stole technical information and even 
physical organisms that were used in 
producing antibiotics.

The fact that there are no patents 
granted on pharmaceuticals in Italy 
has not led to any great benefit to 
the Italian public. I can assure 
you that the prices of pharmaceuti- 
caUs in Italy are at least as high 
as if not higher than, those in other 
countries and for any given drug, 
there may be 20 or 30 different pro
ducts on the market, all under different 
names, so that the emphasis is "on ad
vertising. Owing to the great cost of 
advertising, each of these 20 or 30 
companies fight one another. # It has 
become, I can only say, a ridiculous 
situation and that is now apparent to 
thj -Italian pharmaceutical industry 
and partly as a result of this and 
partly due to the Italian entry into 
the Common Market, it is highly pro
bable that the Italians will enact a 
pharmaceutical patent law comparable 
to that in other countries. In other 
words, having been in a unique situ
ation for many years, Italy may now 
join with the rest of the world in 
handling pharmaceutical inventions.

You are, of course, aware that, dur
ing the last generation, a medical

resolution has occurred particularly 
owing to the discovery of sulfa drugs 
and antibiotics. But in countries 
having strong patent systems, compe
tition has actually been intense due tft 
the stimulation of research. If in cer
tain instances and at certain times, 
costs to the patient may appear to be 
high, this is not due to the existence 
of patents, but to research costa. 
Alleged unsatisfactory or inappropri
ate commercial practices in any coun
try should be controlled by govern
ment by suitable regulations.

I would again say that the patent 
system is not the correct system to 
apply restrictions against commercial 
practices. I say that this is true in 
India and I say that the Legislature 
should look forward into {he future 
and not consider merely the present 
situation and I would emphasize that 
the nature of medical research ii 
changing very rapidly everywhere. A  
great deal is being conducted by Uni
versities and Foundations, intimately 
tied up with biology, physics, chemis
try and what is known as the group 
of “life sciences’*; there is pure re
search and there is applied research. 
Startling discoveries will undoubted
ly be made, which will become avail
able to everybody. The initial patent 
protection is the price you must neces
sarily pay to encourage this research. 
It is only of limited duration and after 
that, the results of these discoveries 
will be available to all mankind per
manently without any patents being 
involved.

The next Section, on the Kefauver 
investigation, I believe, will be con
sidered by you as of considerable im
portance because there has befen so 
much of misunderstanding about the 
Kefauver investigation. Senator 
Kefauver, many years ago, started an 
investigation through his sub-commit
tee of the Judiciary Committee to in
vestigate what he called “administer
ed prices”, i.e., prices he did not con
sider the result of the natural opera
tion of commercial market conditions. 
He first of all investigated automobile
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industry prices; he then investigated 
the baking industry and then soma 
other industries. It was, more or less 
by accident that he finally got down 
to investigate the pharmaceutical in
dustry. Before going into thig dis
cussion, 1 want to point out the result.
1 am sure you will understand that, 
since Senator Kefauver was the Chair
man ofTiis Sub-Committee, his politi
cal Party was in power. After years 
of investigation— I think you have the 
full Kefauver Committee Report avail
able— his own Party disagreed with 
him. The net result on the patent laws 
of America was absolutely negligible 
and the practical result was nothing. 
Senator Kefauver tried to do in a way 
what this Indian Patent Bill is aiming 
at— I would not say wHoTIy because 
American law is different— but he was 
trying to use the patent law to control V 
prices of drugs. A s I said, the net 
result was zero. The main result ol 
Kefauver’s investigation was in an en
tirely different field which the phar
maceutical industry in America wel
comed. That was somewhat stricter 
investigation of the quality of drugs 
and of their effect, because most oi 
the manufacturers in America felt 
that this was a way of keeping the 
marginal producers in this highly com
petitive field in line. So, I would just 
emphasize— I will not go into all the 
details— that the net result of the 
whole Kefauver Investigation was that 
the Patent Law itself was merely 
modified in completely negligible 
directions and there was no restriction 
on the terms of patents and no restric
tion on licence royalties. Whatever^*7 
they were, his proposals were con
sidered totally impracticable. I am 
sure that many of you will read whal 
I have written here at the beginning 
of page 8.

I will, if I may, just read from the 
last paragraph. ‘After extensive 
hearing the Kefauver Sub-committee 
Report was issued on June 27, 1961/
If you will read it carefully, you will 
also see that <it"'Bears every evidence 
of the most Hurried preparation and 
very crude distortion of facts/ I

would point out that Senator Kefau
ver, though I am sure his basic ideas 
were to protect the public' Interest* 
was a politician with presidential 
ambitions. He was a very, very skil
ful publicist and much of his sensa
tional statements, many of them total
ly wrong, were, released early in the 
afternoon so that they would just catch 
the afternoon newspapers ̂ and make 
very large headlines. “Few people 
seem to know that there was a very 
vigorous minority report~6y Senators 
Dirksen and Hruska which begins 
with the words “The majority's views 
in the report on administered prices 
in drugs do little credit to the Sub
committee for there is no attempt 
whatsoever to be objective and cons
tructive through judicious evaluation 
of all the testimony and exhibits’. It 
also states ‘There has been a general 
confusion on the subject of patents  ̂
which pervades the majority’s report 
on process patents versus product 
patents’. I j:an personally testify to 
this because the Kefauver Report has 
quoted a single paragraph from a very 
innocuous informational article I had 
written many years ago entitled 
‘Pharmaceutical Patents in Foreign 
Countries’ to imply that certain coun
tries do not grant patents for new 
pharmaceutical products. However, 
the Dirksen Minority Report points 
out:

‘Any careful review of the com
ments made in the majority's 
report as contrasted with the text 
shown above indicated that there 
is a completely different concept 
of patent protection abroad than 
the report attempts to convey/

Then they refer to subsequent state* 
ments 1 made that record exactly the 
opposite impression.

Shri B. P. Sinha: You were res
ponsible for providing that motive.

Mr. L. J. Robbins: I was not res
ponsible. Senator Dirksen picked it 
yp himself. This was a very old 
paper 1 had written. They found it 
themselves.
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There was a very great gathering 
/criticism of the whole Kefauver
Investigation, but in spite of this he 
introduced Bill S1552 in the United 
States Senate and I hope this Com
mittee will study this Bill in connec
tion with what you are proposing to 
do here.

Now, this Bill was actually in three 
parts. It affected three different 
United States Laws— the Sherman 
Antitrust Act, the Patent Act, and the 
Food, Drug and Cosmetic Act. You  
can ignore the proposed Sherman Act 
revision as it is in a specialised region 
that does not affect the Indian Patent 
law at all.

The proposed US Patent Act revision 
was drastic, and here if I may, I will 
read from my Statement in view of 
some of the parallel provisions pro
posed in the Indian Patents Bill. One 
provision would have prohibited 
grant of patents for molecular modifi
cation or new combinations of existing 
drugs unless it was determined that 
the therapeutic effect is significantly 
greater than that of the original drug 
so modified or ^combined. Another 
provision proposed to reduce the ex
clusive term of a drug patent to 3 
years, after which it would be avail
able for licensing to any qualified 
third party (for the next 14 years) for 
a royalty not exceeding 8 per cent per 
annum. Such compulsory licensing 
would also require the disclosure of 
the original applicant’s know-how.

The Federal Drug and Cosmetic Act 
provisions were numerous and I do 
not think we really need to be con
cerned with these here in discussion 
of your Patents Bill, but they were the 
ones to whteh the Pharmaceutical 
Industry in America was quite sym
pathetic.

There was very little comment on 
the very specialised revision of the 
Sherman Act. However, the patent 
provisions were strongly objected to 
by all sectors of the industry, by eco
nomists and patent experts. I will

refer in a minute to these exhibits I 
have here which I do hope will be 
read by maTiy of you. '

After all this, the Kefauver Bill went 
through the legislative machinery of 
the United States Congress. I would 
point out that the Kefauver Antitrust 
Sub-committee was merely one of 
several Sub-committees of the main 
Judiciary comxhittee. In accordance 
with the usual procedure these provi
sions were referred back to the Patents 
Sub-committee. Now, this Committee 
held its own hearings, reviewed the 
matter thoroughly, talked to many ex
perts and then it disapproved the dras
tic and controversial patent provisions. 
This disapproval was confirmed by the 
main Judiciary Committee in the final 
Bill which was actually submitted to 
the Congress.

The only legislation that was then 
finally enacted in the field of Patents, 
as a result of the whole Kefauver 
investigation extending over many 
years, and which was signed in due 
course by President Kennedy, are two 
minor and limited statutes. I will not 
read them in detail because you will 
have the text here in the Exhibits. One 
provided for recordal of patent inter
ference settlements in the Patent 
Office. You do not have interference 
practice here, so it should be ignored. 
The other amendment was to enable 
the U.S. Patent Office to call on the 
Secretary of Health to furnish techni
cal information concerning drugs if 
he wishes to do so. In actual practice 
there have been very few instances 
9f requests as the Patent Office has 
its own qualified examiners.

About these Exhibits here, you have 
not yet got, I think, a copy of this 
list, but it will be available to you. 
7 am referring you to the main Kef
auver report to the U.S. Senate. I 
would refer most strongly to pages 
1#5 to 154 which deal with patents and 
research relating to drugs. And I 
would point out as an illustration of 
the many misleading Statements in
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4he whole Kefauver investigation, that 
on pages 106 and 112 there are totally 
incorrect statements relating to India 
itself. I would also refer you to point •
3 of the minority report beginning on 
page 138. ^

Of these Exhibits, number 4, entitl
ed “Prescription drugs and the public 
health” is a digest and summary of 
the complete presentation of the 
Pharmaceutical Manufacturers Associ
ation in America. And there is very 
interesting testimony from Prof. 
Rostow and Mr. George Frost, a well- 
known American Patent lawyer. I may 
point out that it was originally pro
posed at the end of last year that Mr. 
Frost, who was actually a witness be
fore the Kefauver Committee in this 
field, should come over here because 
he had the most expert knowledge of 
the whole proceedings and would iiave 
been able to answer any of your 
questions. But Mr. Frost has just 
been appointed Patent Counsel of 
General Motors Corporation and his 
new duties made it impossible for him 
to come over here. But Mr. Frost made 
available all his files to me and I 
spent many hours with him talking 
over what we considered the key 
points. So even though I can’t pretend 
to be an expert on the Kefauver 
investigation, I think I have a certain 
amount of general information and can 
refer you to the particular things of 
interest to you. I may for the record 
refer now to exhibit No. 5 which is 
called “Legislative Analysis.” This is 
a fairly brief pamphlet which gives a 
complete summary of the legislative 
results of the Kefauver hearings. I 
would draw your attention particular, 
ly to these passages— the summary on 
page 1, the introduction on page 4, 
and the digest on page 6. All these 
are quite brief. I would refer you to 
Part 1 entitled “Competitive Structure 
of the Pharmaceutical Industry” on 
pages 7 to 23. I would refer you to 
Part 2, “The Nature of Ethical Com
petition” on pages 27 to 47. I would 
refer you to part 4, “The Patent Code 
Amendment”, on pages 55 to 64, and 
Part 5, “The , Food and Drug Amend

ment” on page 68. All of those, 
think, are well worth your considers* 
tion. I also refer you to item No. 6; 
this is unofficial but is a complete 
comparison of the Kefauver Bill—  
the Senate Bill S1552 introduced by 
Senator Kefauver with all its ramifica
tions— and the Bills S1552 as finally 
enacted. It must be said that the 
mountain laboured and brought forth 
a mouse; the final patent revisions 
are of completely minor significance. 
These are the Kefauver Exhibits. I 
leave with you and which will, I hope, 
be of interest to you.

I now turn, Mr. Chairman >ind 
gentlemen, to Section 6 entitled “Re
cent World-wide Developments Affec
ting Patents.” I believe that all the 
following specific foreign develop
ments have a bearing, in their differ
ent ways, on the general Indian patent 
situation, and I submit that each of 
them and all of them are reasons why 
the Indian Parliament should not take 
precipitate action in this field in a 
direction which, I believe, is contrary 
to the world-wide trends in this field.

First, there is a new concept in 
patent law which has recently been 
introduced. Acually, I believe the 
origin was in France, very surprising
ly. Now, as you know most major 
industrial countries long ago incor
porated examination procedures as 
distinguished from simple registration. 
France and Italy and some other coun
tries are exceptions, but all the others 
in Europe and the United States, and 
Japan and countries elsewhere in the 
world and, of course, including India, 
examine patent applications the reason 
being to try and get a reasonable 
presumption of the validity of the 
claims instead of having claims put 
in by the applicants which are far too 
broad so that it is very difficult to 
determine what the scope is. I would 
say, in general, the strictness of the 
examination in any given country is 
a measure of its industrial develop
ment. The purpose is to issue only 
patents of reasonably certain and 
well-defined scope. But the rising
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Hide of invention everywhere has 
begun to swamp patent offices, and in 
practice serious backlogs have 
developed and the quality of the 
examination has declined. And I 
think top officials in the Indian patent 
office are well aware of this problem.

Now as a solution to this, what is 
called “deferred examination” has 
been proposed. This means in essence 
that a patent application is filed and 
assuming it is in formal order, it is 
published quickly; when I say ‘quick
ly*, I mean, within 18 months or two 
years. Now it is considered that early 
publication is a great benefit to indus
try and to everybody concerned and 
that a great delay before a new inven
tion is published is not a good thing. 
But the idea is that the actual techni
cal examination in the patent office 
should be deferred at the option of the 
applicant or at the option of third 
parties. As you know, it often takes 
four or five years in any case before 
an invention is commercially develop
ed. It is a great waste of time in 
patent offices to examine every appli
cation because ultimately so many of 
them fall by the wayside. So, it is 
much better to examine only those 
which are likely to be important 
inventions.

This proposal gives any applicant 
the option to request that his applica
tion's examination should be deferred 
by say some 5 to 7 years. On the 
other hand, since it has been published 
some parties may be interested in this 
very field and wish to be quite certain 
of the scope of this invention. So the 
idea is that the third party can come 
in and also request examination. But 
the general proposition is that the 
burden on the Patent Office is reliev
ed, because it does not have to exa
mine every case and if a given appli
cation has not been examined at the 
end of this 5 or 7 years term, then 
it is just considered as abandoned. If 
no request has been made, it is 
not considered of interest and it 
is assumed that the applicant is 
not interested and third parties 
are not interested, so that the

Patent Office has not had to waste 
its time to give consideration to this 
case. This is a totally new idea in 
recent years. It has met with some 
criticism, as new ideaft are generally 
met with criticism. But I would say, 
generally the merits of this idea are 
beginning to be appreciated. Holland 
is the only country that has as 
yet adopted this, actually in practice, 
and there were among members of 
the Dutch Patent profession * grave 
doubts whether it would work. I 
have consulted them and also the 
President of the Dutch Patent Office. 
It can now be said that upto the mo
ment, it is working satisfactorily and 
it has cut down the burden on the 
Dutch Patent Office by something like 
over ©0 per cent. Now under such 
deferred examination procedure, many 
other benefits might arise which 
have not yet been explored. 
These statistics are not yet very 
accurate but the Dutch experi
ment is being closely watched else
where in the world. A  Bill has act
ually been introduced into the Ger
man Parliament for deferred exami
nation in Germany, 'that, of course, 
would be a major step which should 
have influence all over the world. It 
has been proposed in Australia also. 
Now I do not suggest, of course, that 
this Committee should study this pro
posal in detail, but I do submit that 
this is something which is being con
sidered elsewhere in the world as a 
solution to a very grave problem im 
Patent Office operation.

The next section relates to Harmo
nization of Patent Laws. This i* 
something which is going on very 
quietly particularly in Europe. As 
you know, in Europe, the Common 
Market authorities proposed the en
tirely new concept of a sijngle Eu
ropean Patent. The actual text was 
prepared but for various political 
reasons and other reasons and partly 
due to the enormous complexity of 
this proposal, it has not gone through 
and personally I think I am cor
rect in saying there are consi
derable doubts as to whether 

it ever will be enacted. The inter-



nal and external problems of this 
proposal have not been solved. There 
is the question whether outsiders not 
in the Common Market should be in
vited. That is not relevant to this 
particular session here. Many ex
perts and industrialists consider that 
harmonisation of the national patent 
laws is a far more simple and prac
tical approach and in any event would 
be an essential preliminary to any 
multi-national operations. This har
monisation movement is proceeding 
quietly in Europe, and among the ex
hibits I have here are the texts of two 
Treaties that have been enacted— one 
making formalities in the countries 
the same and the other relating to 
substantive law to unify legal con
cepts. I merely mention these things 
to indicate that there are worldwide 
trends in the Patent field at the pre
sent time and this Indian proposal is 
so specifically contrary to these world
wide trends that I feel I should draw 
these general considerations to your 
attention.

I would refer now to the Interna
tional Convention. Chapter X X II of 
your Patents Bill indicates that India 
may in the future wish to join the 
International Convention. India is 
free to join International Convention 
at any moment. Any country can join 
merely on request, but the provision 
of your Bill are so contrary to the 
provisions of the International Con
vention that it would be a very ano
malous situation. The International 
Convention now has some 80 or more ^  
countries and I would point out that 
Russia recently joined and a very in
teresting publication which is avail
able here in the Exhibits discusses 
the Russian Patent Law in relation 
to the International Convention. Sur
prisingly it finds that the Russian 
Patent Law is not contrary in many 
respects to the provisions of the In
ternational Convention. The main 
provision in the patent field of the 
Convention is the one year priority 
provision. That of course from the 
practical point of view is most im
portant. When Indian industry deve
lops and you have many domestic in

ventions made, as I am certain it will 
happen, that provision of the Inter
national Convention would be of vital 
importance because otherwise your 
inventors would have to hurry and 
rush, as I pointed out, to file in other 
countries before publication. There 
are certain South American countries 
that are not yet members of the In
ternational Convention. In my own 
practice in America, it is often a great 
problem making a decision— should
this case be filed, immediately or 
should the member take a chance and 
wait. The provisions of the Inter
national Convention constitute a 
minimum set of rules, apart from the 
priority provision, about compulsory 
licensing, national treatment, and so 
forth. The adhering countries bind 
themselves to adopt them. That does 
not necessarily mean they actually do 
carry out these provisions, because in ' 
most countries even when an inter
national treaty has been sigtned and 
ratified, domestic legislation is neces
sary to effectuate the provisions of the 
treaty. I might point out that for 
many years, although France in a way 
was the home of the International 
Convention, going back to 1883 and 
known as the Paris Convention, 
France did not have any compulsory 
licensing provisions until about 10 
years ago. All that time, France in
validated a Patent if it was not 
worked, after litigation by request 
of third parties. Italy, a long time . 
member of the International Conven
tion— almost from the beginning—  
still does not have compulsory licen
sing provisions. A  patent in Italy 
will be revoked if it is not worked, 
if a third party objects and brings suit 
on that ground. There are anomalies.
If an Indian law were to be enacted 
based on this Bill, this would not 
prevent India becoming a member of 
the International Convention, but it 
would cause a very much more ano
malous situation because the pro
visions in India under a Patent Act 
based on thlg Bill would be so con
trary to what would amount to your 
commitments under an international 
treaty.
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The next point is about the BIRPI 
Model Law that has been drafted on 
which you have already heard evi
dence. An Indian representative was 
present at the discussions of the 
Model Law before it was adopted, I 
think, your Controller General of 
Patents. So, it is rather anomalous 
that the Bill as presented should con
tain provisions which are totally dif
ferent from those of the Model Law.

I am convinced myself that in a 
country where the economy is deve
loping rather than highly industria
lised, the provision of Patents of Con
firmation is extremely useful, and 
that, of course, is one of the optional 
sections proposed in the Model .Law. 
It takes many years for an invention 
to be developed practically. Foreign 
patentees would come to India, and 
obtain a patent for something which 
was already a practical, useful inven
tion. Of course, Patents of Confirma
tion would be subject to compulsory 
licensing if not in actual production 
in the country like any other patents.
I would recommend a study of the 
benefits of Patents of Confirmation 
which are adopter in some countries 
at present, particularly in South 
America, and I believe that the com
ments of BIRPI on Patents of Con
firmation are well worth considera
tion.

In the United States, I can assure 
you we do have our own patent prob
lems. As you know, the U.S. law is 
very different from other countries 
as regards claim practice and paten
tability. The backlog in the U.S. 
Patent Office has increased, .nd in
dustry is gravely concerned by the 
potential consequences. There have 
been many proposals for amendment. 
In April, 1965, President Johnson 
appointed a Commission to study all 
aspects of the patent system and re
commend appropriate changes. The 
American Patent Law Association 
established a special committee to 
study this, of which I am a member, 
to advise and report to the Presiden
tial Commission, and many proposals 
are under very intensive study. It is

far # too early yet to say whether 
these proposals will be favourably re
ceived, but many of these proposals
are quite radical and drastic, and 
there is quite a possibility that ulti
mately the U.S. law will be amended 
and brought into much greater con
formity with the laws of other coun
tries. It is definitely true that a 
change in the American patents sys
tem would *be of great interest all 
over the world. I woulld suggest 
that possibly India might wait and see 
what happens in the United States 
and other countries also before pro
ceeding with this very different, spe
cific, drastic legislation.

I now come to my general conclu
sions. There is a ferment in this 
whole patent field all over the world. 
It is not peculiar to India alone. On 
top of this there is the general idea 
of international co-operation. Dup
lication of effort of patent offices in 
examining and re-examining the same 
invention in different countries is ad
mittedly waste of time. You proba
bly know that there is already in 
exitence an international institution 
at the Hague which uses the remark
able facilities of the Dutch Patent 
Office Library, and there a very ex . 
cellent examination can be made. 
There is a proposal that patent offices 
all over the world, including even the 
U.S. Patent Office, may begin to use 
these facilities, in other words have a 
centralised examination system to 
avoid duplication. This is one of 
the proposals.

Some time back at the World Peace 
and Law Conference held in Wash
ington, they surprisingly introduced 
an industrial property section, indi
cating how important it is from the 
world point of view, and since this 
was a very general meeting, I spoke 
about what might be the patent 
situation in the world in the year 
2,000A.D. It is all speculation and 
nobody can prove me right or wrong, 
and I indicated there might even be 
an international satellite for ex
change of information b y  p aten t 

offices all over the world. It is quite 
possible.



I would emphasize that because of 
the very technical nature of the 
patent field, it is usually quite diffi
cult to get tbe attention of Parlia
ments to patent legislation and when 
comprehensive changes are made, they 
are likely to remain for a very long 
period. The present Indian Patent 
Law has been in force for over 90 
years apart from certain specific 
amendments. It would be most un
fortunate if a new patent law should 
be enacted, which is quite different 
from that of other countries, and 
which might remain in effect for a 
long period. I feel that this might 
even hinder India in its struggle to 
take its deserved place as one of 
the world’s largest markets.

At the present time, India does 
not have sufficient capital resources 
of its own to finance all the industrial 
expansion and investment that is 
needed to maintain the necessary rate 
of growth in all sectors of the coun
try. No one can predict how the res
trictions on patent rights— they are 
very definite restrictions— in this Bill 
would hamper the future flow of in
vestment capital. I am being follow
ed by Prof. Kilbridge tomorrow. He 
is an expert economist and he will 
be able to deal with those aspects.

American capital has many com
peting regions of interest. As an ana
logy, I would refer to an article in 
Chemical and Engineering News of 
November 15, 1965, entitled “Low
Capital Spending Mars ^Italy’s Eco
nomy” . A  quotation reads;

“U.S. chemical firms are slowing 
down their Capital outlays in 
Italy this year. U.S. dollars are 
skirting Italy in favour of West 
Germany and the Low Coun
tries.”

The general climate for foreign in
vestment is complex and depends on 
many factors. I want to point out 
that Mr. Nehru himself, in  his book 
“Nehru: the First Sixty Years”, has 
said that “I do not think it is possi
ble for India to be really indepen

dent unless she is a technically ad
vanced country. I am not thinking 
for the moment in terms of just ar
mies but rather of scientific growth.”

I submit that if certain conditions 
now in any specific industry here in 
your country are of concern to the 
Government, it would seem that suit
able specific legislation or regulations 
should be or ^ e  available, to control 
or ameliorate them without attack
ing or debasing the patent system, a 
system which is really the hand
maiden of scientific growth.

May I very respectfully urge that 
the Patents Bill should be further 
studied in the light of what other 
countries have found to be a very 
satisfactory procedure. When im
portant new legislation is contem
plated, I wotfld suggest that the Gov
ernment might appoint a Special 
Commission, a Commission of promi
nent citizens from all sections of the 
community, to study the true interests 
of industry and the public under the 
patent system and then make appro
priate recommendations after consi
dering developments in other coun
tries.

I can refer to England, Canada and 
the United States and then* Com
missions, for example. In conclusion, 
I would say that the best patent laws 
are indeed the simplest ones, and not 
the complex ones, as has been very 
well proved by what is going on now 
with the revisions that are being 
made and proposed in other countries.

In connection with this conclusion 
of my Statement I would finally 
refer you to the Exhibits here. I hope 
you will read them. The first one is 
a copy of a memorandum which one 
of my partners submitted to Mr. 
Modawal of the Ministry of Com
merce in connection with Registered 
User practice under the Indian Trade 
and Merchandise Marks Act. 1958. 
The comments on page 1 relate to an 
air of suspicion an(* to the severity of 
requirements and formalities which 30 
not exist elsewhere in the world. I 
say that the unfortunate air of sus
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picion is relevant to the present situa
tion and the provisions in this Bill.

I would also refer to the Canadian 
Royal Commission Report. It is true 
that the Canadian patent law has not 
yet been amended for various politi
cal and other re&sons, but the Royal 
Commission conducted most compre
hensive hearings; I wag a witness 
before them and if you refer to page 
23 of the Report, you will find that 
one of my proposals was very favour
ably considered by the Commission.

I have some documents here rela
ting to one of your famous scientists, 
Dr. Yellapragada Subba Row and the 
recently established Subba Row 
Memorial Library in America. There 
have been many famous Indian scien
tists of world-wide fame, such as 
Dr. R. C. Bose, Prof. Raman, Dr. 
Chandrashankhar, and Dr. Bhabha 
who unfortunately was tragically 
killed recently. I wish to speak of 
one, whom I had the honour of meet
ing—Dr. Subba Row, who was the 
Director of Research of the Lederle 
Laboratories Division of American 
Cyanamid until his untimely death in 
1948 and WB~o was also a friend and 
associate of Mr. R. Norris, President 
of the National Foreign Trade Coun
cil. Among his many achievements, 
Dr. Subba Row first synthesized the 
B 12 vitamin folic acid and he was 
largely responsible for the discovery 
by Dr. B. Duggar of the first broad 
spectrum antibiotic chlorotetracyclinfe 
known as Aureomycin. I personally 
handled the filing of patents on both 
these developments throughout the 
world and I will know that Dr. Subba 
Row was an enthusiastic supporter of 
the patent system, without which the 
dramatic results achieved by Lederle 
and other pharmaceutical manufactu
rers would not have been possible.

I may also suggest that this Com
mittee should most actively enlist the 
interests of the Indian scientific com
munity in patents generally and in 
the proposed new patent legislation. 
I am certain that they will confirm 
that Indian research and foreign in

vestment must go hand in hand and 
that both will depend on *  fair and 
equitable patent law. Thank you.

Dr. C. B. Singh: We are very grate
ful for your views, Mr. Robbins. But 
I am sorry that you are not an ex
pert as far as the prices of these com
modities are concerned, an asPect with 
which we are most concerned. But 
I would like you to give a reply to 
one question. Is there any widespread 
complaint about the price structure, 
the claims of firms, about the quality 
and the methods of advertisement, in 
respect of the pharmaceutical pro
ducts in America at the moment?

Mr. L. J. Robbins: I would not say 
there was any widespread complaint. 
But over the years, in any industry, 
there are always specific complaints 
going on by certain people, as to what 
certain people are doing and what 
certain manufacturers are doing, it 
is common all the time. As you know, 
the US Government has recently 
appointed a new director, Dr. God
dard of the FDA, and he is very much 
tightening up. But what he is doing 
in the field of quality and advertise
ment.

Dr. C. B. Singh: I was referring to
the first speech of Dr. Goddard. He 
has complained very bftterly about 
these things, and he has given a 
warning to the pharmacists. Do you 
agree with that?

Mr. L. J. Robbins: As you know, he 
has only recently been appointed, and 
I think you know that new brooms can 
sweep clean. He is very vigorous at 
the moment, but whether what he 
asserts is justified is far too early to 
say.

Dr. C. B. Singh: He is the first 
Chairman who is a medical man 
with MD degree; the first one in 
forty years and that is why I put this 
question. He is supposed to know 
more about these advertisements and 
so on and their effect.

Mr. L. J. Robbins: You will find 
that possibly India might wait and see
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years and in a rather remote part of 
the country. His experience has been 
In the administrative field rather than 
in actual practice of medicine. But, 
as I said, I am not an expert in this 
field. I am ‘merely talking as a mem
ber of the public.

Dr. C. B. Singh: I am a doctor m y- 
*elf, and I am putting before you 
the public point of view. There is a 
great complaint In this country also. 
It is a very reasonable complaint as 
we.l. So, that question has been put.

My second question is this. You 
have mentioned at page five, about 
the examination of patent applica
tions. You have mentioned certain 
difficulties of the Patent Office. What 
will you suggest in that regard? You 
have mentioned that the world lite
rature has been growing very fast 
and that it becomes very difficult for 
the Patent Office to go through every
thing. What will you suggest to re
medy this?

Mr. L. J. Robbins: For the time 
being, the provisions for novelty, of 
Indian patents should be restricted to 
publications within India, as it is 
under the present law. If you go to 
the world-wide novelty concept, the 
Indian patent office examiners would 
have to consider publications in Ger
man, Russian and other foreign lan
guages. For that, you will have to 
build up first an enormous library 
and you will need skilled people to 
study all those things.

Dr. C. B. Singh: The trouble will 
be a good number of applicants will 
be foreigners themselves. So, we will 
have to refer to some foreign publi
cations also.

Mr. L. J. Robbins: You will find 
1hat the applications from major 
countries like America are well pre
pared and are in good form. They 
know what they are entitled to and 
obviously they will not make their 
claims too broad. But applications 
from other countries, say France, may 
not be so well prepared. There is no

examination in France and the claims 
may be rather too broad. That is why 
the Indian examination is important.

Dr. C. B. Singh: You have men
tioned about right of appeal. Right of 
appeal has not been agreed to be
cause of certain difficulties we have 
been experiencing in this country. If 
it goes to the High Court it takes 8 
or 10 years or even more. That is 
why the Bill provides that the appeal 
will lie with the Indian Government. 
Can you suggest a method by which 
there would be no delay and yet the 
appeal will not be to the Govern
ment? • v

Mr. L. J. Robbins: I appreciate your 
point aibout delay. But it is not every 
controversy ip. the patent field that 
has to go all the way to the Supreme 
Court. In Germany validity is deter
mined separately in a special novelty 
court which is now an extension of the 
patent office. In the United States 
and England, there are specialised 
courts which are constituted for this 
purpose. In England, there is what 
is known as the Appeal Tribunal and 
with a very few exceptions, most ap
peals stop there. This is a very effi
cient Tribunal and it disposes of ap
peals in a very short time. In Ame
rica also, if there is a controversy 
about a patent application, while it is 
pending, it can go up to the CCPA—  
the Court of Customs and Patent 
Appeals. So, here also, except for 
some major concepts which involve 
basic rights, legal and other technical 
controversies can be decided on ap
peal by a special tribunal.

Dr. C. B. Singh: Would you fix a 
period for the judgment to be given by 
this tribunal, because time is a very 
important factor?

Mr. L. J. Robbins: Everywhere, if 
there is a controversy about a patent, 
a certain time is provided for appeal 
and if you do not exercise your right 
of appeal within that timef, you lose 
the right.
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Dr. C. B. Sinfh: The time for patents 
originally was 14 years. Now this 
Bill provides for 10 years. What is 
your opinion about it?

Mr. L. J. Robbins: 1 understand that 
this period of 10 years is only in cer
tain fields like food, drugs, etc. It is 
contrary to experience everywhere in 
the world. Jfi Switzerland, for in
stance, which is a small country, they 
had very restrictive provisions in the 
field of chemicals. Applications were 
allowed only for process claims and 
the term was 10 years. Finally it 
became ridiculous. The period of 10 
years was found to be most restrictive 
and it actually hampered the Swiss 
industry. So, some 10 or 15 years ago, 
they enacted a very modern law com
parable to that of other countries with 
a normal term. So, here also 10 years 
is not practicable and it would hamper 
the Indian industry. If you agree 
with the basic principle that the in
ventor should be given a limited mono
poly during which he can obtain re
compense and get a reasonable return, 
10 years is not enough.

Dr. C. B. Singh: Do you agree that 
we can have 10 years and if we find 
that an inventor or firm has not been 
able to get adequate benefit and if he 
proves his case, the period should be 
extended?

Mr. L. J. Robbins: This will lead to 
adminstrative difficulties because the 
applicant will have to file petitions 
and you will have to hear evidence to 
determine the justice of his claim. 
All I can say is that a limited term of 
10 y^ars is contrary to the world trend.

Shri M. L. Jadhav: Do you agree 
that the prices of drugs in India are 
far higher than the international prices 
of the same drugs?

Mr, L. J. Robbins: As I said right in 
the beginning of my Statement, I am 
not an expert in this field. But, as a 
member of the public frankly I do not 
think that is true about prices of drugs 
in India. There may be certain ex
ceptions but I do not think it is true 
as a general proposition. You should

put this question to an economist. 
He can answer this question far better 
than I can, I do not think I can say 
anything of much value to this Com
mittee on prices.

Shri M. L. Jadhav: Assuming there 
is some difference between Indian and 
international prices of drugs, how far 
is, it due to foreign patents?

Mr. Chairman: Mr. Robbins has
explained that he is not competent to 
answer this question.

Shri Warior: Beginning with com
pulsory licensing, in the absence of any 
agreed solution and in the context of 
our retaining this clause, will you 
agree to the percentage of royalty pro
posed in this clause? Do you think 
it equitable and reasonable?

Mr. L. J. Robbins: I thought I
tried to make the point earlier. No 
two inventions are the same. They are 
different and they must be considered 
so. You have to consider how valu
able they are, how they are develop
ed and so on. You cannot put out an 
arbitrary ceiling of 4 per cent. It 
might be reasonable in one case and 
most unjust in another. No other 
country has any ceiling. In England 
among compulsory licensing proceed
ings in recent years, in one case the 
British Controller gave a royalty of 
20 per cent. So, any arbitrary legis
lative ceiling is just not practicable 
and would be unjust. It should be 
left to the discretion of the Controller, 
as it is now^ There should be no arbi
trary ceiling.

Shri Warior: It is our experience 
that if patent rights are given for pro
ducts and not for processes, then the 
processes are never coming to India. 
So, we are precluded from getting the 
know how. Therefore, for a country 
like India, at least for the transitional 
period, do you agree that only the 
process should be patented and not the 
product so that we can get the know 
how in the long run and, at the same 
time, need not pay exorbitant prices 
for import of such products?
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Mr. L. J. Robbins: No, I completely 
disagree with you there. I think I 
made the point that this difference 
between process claim and product 
claim is an artificial one. From the 
point of view of administering the 
Patent Office, it is very much easier 
to grant a product claim than a pro
cess claim. You say that India would 
not have the benefit if there are pro
duct claims. If a European or Ameri
can patent owner, even in your con
troversial pharmaceutical industry, 
only imports, surely the Indian indus
try has the right to apply for compul
sory licence to manufacture in Tndia. 
If that happens, there may then be a 
voluntary arrangement. After all, a 
voluntary arrangement is better than 
compulsion in any activity. So, I do 
not think your point is valid that the 
mere existence on paper of product 
claims will have anything to do with 
its economic aspects.

Mr. Chairman: Will it not be giving 
a virtual monopoly to the patentee?

Mr. L. J. Robbins: Yes. But why not? 
What is wrong with that?

Mr. Chairman: If another scientist 
by a different process could manufac
ture the same thing cheaper, why 
should that be prevented ? Is it in the 
interests of the country?

•

Mr. L. J. Robbins: If he invents a new 
process, he could then possibly apply 
for a licence under the main patent. 
Why should he not get a compulsory 
licence ? It is quite possible, if he 
could manufacture by a cheaper pro
cess.

Mr. Chairman: If a licence is given 
to him, even though it is a new pro
cess, the person who had the licence 
earlier will obstruct him by virtiie of 
his patent.

Mr. L. J. Robbing: I suppose you are 
talking of the pharmaceutical industry.

From my experience, particularly in 
highly skilled countries in Europe and 
the United States, I can say that it is 
really quite rare that when a good pro
duct has been found that the original 
patentee does not use the very best 
method. Also, just as a matter of 
business operations, when normally a 
company has spent years on research 
in a certain field, it is very rare that 
another competitor tries to break into 
that field.

Mr. Chairman: In any case, will it
not amount to blocking another inven
tion?

Mr. L. J. Robbins: No. I do not think 
this has hampered pharmaceutical re
search in the United States. On the 
contrary, it is a great reward, an in
centive for research to be done. 
Please do not forget, when you say 
“a product”, that it must be properly 
claimed and defined— its structure and 
so on. You are not allowed to get 
anything that is too broad because that 
is not justified by the original work 
that the inventor did or by his disclo
sure. Somebody else can ctome along, 
and find a modification; it is different 
and better he cannot get a patent on 
that new product.

Mr. Chairman: If, without refe
rence to the old process, a scientist 
invents a new process and manufac
tures the same product in a cheaper 
way, why should he be prevented from 
making use of his process to manufac
ture the same product? Except, I
think, America, almost all countries 
have only process patents.

Mr. L. J. Robbins: In this list in
the Exhibits you will find that at least 
50 per cent of the countries through
out the world give product protection.
As I said, the difference is becoming 
artificial. Under your own present 
patent law, a scientist who invents an 
entirely new process for making a
known product could get a patent for
it. You know that. If you had pro
duct patents in thi9 country, the inven
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tor of this new process would have to 
apply for a licence under the dominat
ing patent. And why should he not get 
it? If he has applied for a compulsory 
licence and if his grounds are good 
enough, he can get it at a reasonable 
royalty and can manufacture under 
his improved process. After all, he 
was not the basic originator of the 
product: he came along latter. It is 
true, he has made a contribution and 
nobody can prevent him from using it. 
The only thing is that he will have to 
pay a reasonable royalty to the basic 
patentee. What is wrong with that?

Mr. Chairman: They have been
prevented here in India.

Shri Warior: Some manufacturers
may have different processes for a pro
duct and may not be giving out all the 
processes to the patent office in the 
first instance but may, at the time of 
the expiry of the right after 14 years 
or so, bring forward a very small 
amendment of the same product and 
take out another patent so that the pro
tection to the product or the process is 
extended still further "by 14 years pre
cluding all others from having the 
advantage of utilising that. As Mr. 
Robbins suggests, technological deve
lopment is taking pTace so fast and 
new processes are coming up and this . 
monopoly right is coming in the way 
of those new processes being operated 
upon. So should there not be any
thing about that .in the provisions of 
this Act?

Mr. L. J. Robbins: I consider that
that argument is in favour of product 
protection. If you grant only process 
patents, when the first one has expired, 
that is available for anybody to prac
tice because the term has expired and 
there is no more monopoly. I f some
body invents another process, he would 
have to compete with the original pro
cess. You say that this is better. Well 
it may be better; but talking in simple 
terms like “better” I assure you, is not 
very practical. It is very rare that 
some absolute third party comes in and

finds a better process. It is true, it 
can happen; but I can tell you, that 
this is not generally the experience of 
countries elsewhere in the world.

Now, here are two major countries, 
the United States and England. Both 
have product patents. The new Scandi
navian law, which probably will ba 
enacted in the four Scandinavian coun
tries,— permits product patents in this 
field and it is highly likely that in tht 
near future Germany will adopt it be
cause, as I say, the distinction has 
become so artificial.

I appreciate your position here. I 
have been to India several times an4 
I know what your problems are. How
ever you think that this emphasis om 
the distinction between product claims 
and process claims is a better solu
tion, but I can assure you that it is not.

Shri Sham Lai Saraf: While I appre
ciate very much the lucid and detailed 
exposition that Mr. Robbins has given 
to this Committee, I would like to ask 
him a few questions. After hearing 
Mr. Robbins I find that there can be 
two approaches— one that of a scientist 
and the other that of- a lawyer. All 
that Mr. Robbins has explained, to my 
mind, is the legal approach. As right
ly pointed out by the hon. Chairman, 
the scientist feels the other way 
round. The scientist feels that 
there are other processes which 
could be found out to reach 
\he same end-product. Speaking 
strictly from the legal point of view, I 
agree with the contention of Mr. Rob
bins of registering under the patent 
law the process-cum-product, but in 
our country there are two or three 
things which have to be kept in the 
background. Firstly, we have very 
poor know-how here; secondly, we 
have just started particularly in the 
pharmaceutical line and, thirdly, there 
is the question of capital about which 
there is no mention in the note of Mr. 
Robbins. Keeping that in view, our 
countrymen, particularly our scientists, 
are very much urged to go ahead about 
finding out the new know-how. Now 
if some Indian scientist is in a position 
to flivJ out a particular product through
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some process which is not included in 
'the patent of the patentee who hat 
taken out a procegs-eum-produet pat
ent, speaking strictly from the legal 
point of view will you agree that such 
a scientist should be accommodated 
either through compulsory licensing or 
through some other provision in the 
law?

Mr. L. J. Robbins: I appreciate your 
problem and view point, but I would 
point out that there has been a revolu
tion in chemistry in recent years. What 
was called, chemistry a generation 
ago was a difficult and an empirical 
science. It is becoming much better 
organised now and we are finding out 
so much about *the nature of chemical 
reactions. In the field of pharmaceuti
cals— you all seem to come back to 
this— the main problem is how to find 
a product to do some specific job. In 
India you have certain problems of 
tropical diseases. The accomplished 
scientist, the doctor-scientist, through 
his knowledge has a very good idea 
of what he wants and what its struc
ture would be, but the point is that 
he has to make it firs-t and try it out. 
It may work; it may not work. The 
actual process of making it has now 
become relatively simple, because 
most processes now claimed in patents 
are really only one step. You put this 
molecule together with that one and 
something happens; they join up. As 
I say, this is now becoming rather 
common knowledge to all scientists.. 
So, there is not so much invention 
any more in working out the chemis
try of the steps; it is more in know
ing the sort of product you want and 
what it will do. For that, of course, 
the main research problem is to make 
a series of these related products and 
try them out medically to find out 
which one works. When you talk 
about a better process or 
say somebody comes along with 
a better process, the original work 
was really done by the basic inven
tor. The second man who comes 
along with a better process can do re
search in his own field, but the second 
man is not the original inventor. 
807(B)LS— 19.

Sbtl Sham La! Saraf: Therefore,
some accommodation is called for.

Mr. L. J. Robbins: The whole pur
pose of the patent system is to pro
vide a reward and unless it is a rea
sonable reward, it will not work. I 
do not know whether you have con
sidered this. In America, you know, 
we talk about somebody who gives 
something and takes it away as an 
‘Indian giver” . Of course, *re are 
not talking about Indians here; we 
are talking about our own Indians. 
I feel your proposed Patent law in 
one way offers a reward and takes 
it back in another way.

Shri Sham Lai Saraf: My question 
is very specific as explained by the 
Chairman. There is a local scientist 
who just invents a new process and 
comes out with a product which is 
already patented. TTie process is dif
ferent and the product is already pa
tented. Will you give some reward 
to a person who has invented a new 
technique or a new process? Keeping 
that in view, what I was putting to 
you was whether such an inventor or 
such a person who is able to invent 
such a process be given some acco
mmodation under the law.

Mr. L*. J, Robbins: What do you
mean by ‘accommodation*?

Shri Sham Lai Saraf: For instance, 
compulsory licence or something like 
that. The Committee may think 
about that.

Mr. L. J. Robbins: We arq assuming
that there is a product patent and 
that another inventor comes along 
with a new process which is not des
cribed in the original. Well, he can 
obtain a patent because it is a nr«v 
process. He can also obtain a c 
pulsory licence and he will hava to 
pay a royalty which should be rea
sonable. Surely, he is not hampered. 
The only thing is that he will have to 
pay a reasonable royalty which I con
sider is just because he is not the basic 
originator and he comes along as a
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secondary man who has made an im
provement. It seems to me that that 
is perfectly fair and that would not 
hamper the Indian industry at all.

Shri Sham Lai Saraf: The second 
question is this. You said about India 
joining the International Convention. 
May I know what may be the pre
requisites for a country "ike India 
joining the International Convention so 
that the policies and the programmes 
followed under the International 
Convention are kept at par in this 
country also?

Mr. L. J. Robbins: No pre-requisite 
whatsover except that it is assumed 
you have to have a patent law. If you 
look at the list of countries, you will 
find countries like Indonesia....

Shri Sham Lai Saraf: What I mean 
to say is whether there is anything 
specific under the patent law that 
may be enacted or enforced in a par
ticular country for joining the Inter
national Convention?

Mr. L. J. Robbins: There are two 
aspects to that? If a country loins the 
International Convention, there will 
be the question: Is this a country 
where the whole of an International 
Treaty is self-enacting? In other 
words, if so, everything in the Inter
national Convention automatically 
applies to that country. The other 
question will be: Is this a country 
where special laws have to be made 
to conform with the Convention? 
I believe that the Convention would 
not be self enacting in this country. 
Am  I right? I am sure there are some 
lawyers on this Committee. I believe 
that is correct. If you join the In
ternational Convention and you wish 
to comply with all the provisions, you 
would then have to make some spe
cial legislation to alter the provision 
of a law based on this Bill particu
larly in the field of compulsory li
censing.

Shri Sham Lai Saraf: As a coro
llary to this, may I ask this question. 
You mentioned about the interna

tional cooperation with regard to the 
patent law and the relation that it 
will have among the different count
ries. May I know what can be the 
outstanding points which will ensure 
that international cooperation?

Mr. L. J. Robbins: International co
operation, obviously, depends on peo
ple doing certain things. There is al
ready an association of the heads of 
Patent Offices, at any rate in Europe. 
They are coon*rating with the United 
States Patent Office. They have con
tinuous meetings; they are talking 
over all this and trying to adjust 
their procedures. There is no rea
son why they would not be delighted 
to cooperate with India.

Shri Sham Lai Saraf: In this inter
national cooperation, there should 
be some area of agreement among the 
cooperating countries.

Mr. L. J. Robbins: I think, essen
tially, yes. There is already, at pre
sent, an informal arrangement— let 
us call it semi-official. It is because 
of this that the Indian Patent Office 
should cooperate, generally, with the 
European Patent Offices and the Uni
ted States Patent Office and that 
would be a very fine result.

Shri Sham Lai Saraf: While giving 
out your mind on certain issues, you 
repealed the information to the Com
mittee that till now there are 20 busi
ness or commercial relations estab
lished by American firms with their 
American know-how and that there 
are 30 service connection also estab
lished. May I know whether you 
are apprised about the experience 
that they have gained in India and 
whether that know-how is bearing 
some success? Secondly, may I know 
whether that know-how is getting 
coooeration and appreciation from 
Indian scientists as well as from In
dian businessmen?

Mr. L. J. Robbins: These are mem
bers of the National Foreign Trade 
Council. As far as I know, basically 
they have had some problems. But
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they would not be here unless they 
were satisfied with the prospects here 
in India. You would hardly invest 
your capital unless you know there 
are good prospects. Surely, they 
would not be here unless they 
thought that the future was good. 
That is all I can say.

Shri Sham Lai Saraf: You men
tioned today about the American 
capital getting sceptical for invest
ment so far as Italy is concerned. I 
suppose there is no such position as 
far as India is concerned?

Mr. L. J. Robbins: I did not say
that American capital was completely 
removed from Italy. There are poli
tical considerations-----

Mr. Chairman: He said the same- 
thing may happen in India.

Shri Sham Lai Saraf: Today, that 
is not there. Today, all the American 
know-how has been imported into 
this country. What I want to find 
out is this. Whatever items we have 
patented under the law, the American 
know-how has been imported into 
this country— the experience is not 
otherwise— and today it is not as it 
has been expressed in Italy.

Mr. L. J, Rofbbins: I know that an 
enormous amount of know-how has 
been brought here, many products of 
the most modern type are being 
made.

Shri Sham Lai Saraf: You said that, 
as far as industrially advanced count
ries like Germany and Japan were 
concerned, most of the patents were 
owned by foreigners. May I know 
whether it is necessary to create some 
climate here in favour of getting those 
patents registered and if so, what 
sort of climate is to be created?

Mr. L. J. Robbins: I said that there 
were three countries— the United 
States, Germany and Japan— where 

j# the majority, since they are highly 
industrialised, were taken by their 
own nationals, but even so, in those

countries, there is a very substantial 
number of patents taken out by 
foreigners. In the United States, it 
is as large as 25 per cent and in Ger
many and Japan, it is probably more; 
so it is only a matter of degree. 
There are many many foreign ac- 
tivites in the United States; in Ger
many and Japan also, there are many 
foreign activities. This is coming 
back to the international co-operation 
theory in the technical field.

Shri Sham Lai Saraf: My point was 
about creating some climate before 
a foreign patent can be successful.

Mr. Chairman: Please do not go to 
general questions. Ask only a few 
questions.

Shri Sham Lai Saraf: In the back
ground, a number of things come up. 
We have examind so many witnesses.

Mr. Chairman: Still there 'are so 
many members who have to put ques
tions. Please put only a few question.

Shri Sham Lai Saraf: Mr. Robbins, 
I hope you catch my point. I was 
asking whether any particular type 
of climate was necessary for getting 
the imported know-how successfully 
or getting imported patents regis
tered.

Mr. L. J. Robbins. I think I said at 
the end of my Statement that the very 
best solution would be to interest the 
whole scientific community. I would 
think of appointing a special Govern
ment Commission. This is a case of 
education. In America, some scientists 
and some businessmen are not teven 
now fully acquainted with the whole 
patent systems. It is one of the fields 

, where it is necessary to go back to 
first principles, i.e., education. Obvi
ously the whole thing will not develop 
unless the scientists are fundamental
ly interested.

Shri Kashi Ram Gupta: You have 
explained at length about compulsory 
licensing, but nothing has been said
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•bout "licences of right” . Will you 
please give your opinion about “li
cences of right” ?

Mr. L, J. Robbins: I consider
“licences of right” as of negligible 
importance. If something is available 
to everybody, nobody wants it. The 
idea of "licences of right”, I think, 
probably arose originally in the Eng
lish-speaking countries— and basically 
this whole provision of so-called 
“licences of right” was meant for the 
poor inventor, the individual inventor, 
who may have a small invention. As 
you know, in those countries, you 
have to pay taxes on a patent, “licences 
of right” were tied up with taxes; if 
you endorsed voluntarily your patent 
with the words “licences of right” , 
you pay half vhe taxes. But personal
ly I do not know of any case where 
anybody has requested a licence under 
a patent endorsed “licences of right” . 
It is against human nature because 
everybody can get it. If you obtain 
a licence and start investing on it and 
put the product on the market, every
body else would be able to come in. 
A  very good example of that is this; 
after the last War, all enemy proper
ties were seized in America, including 
industrial property rights and patents. 
All German and Japanese patents 
were made available by involuntary 
“licences of right” to anybody in the 
United States for one dollar. As far 
as I know,— there may have been a 
few minor exceptions— nobody took 
advantage <Jf that. Why should any
body get a licence under an involun
tary "licences of right” when his 
competitors could also come in and 
get the same benefit out of it? I 
consider “licences of right” whether 
voluntary of involuntary as ineffec
tive and as a matter of negligible 
importance.

Shri Kashi Ram Gmpta: Are you in 
favour of including these provisions 
or are you against these? Our Bill 
has got this clause and the Model 
Law has also got the same clause.

Mr. L. J. Robbins: They are not
the same, but as I said I consider it 
as of negligible importance.

Shri Kashi Ram Gupta: The ques
tion is not whether it is of negligible 
importance or not. My question is 
whether you are against it or are in 
favour of it.

Mr. Chairman: It is for us to decide.

•Shri Kashi Ram Gupta: In the
Model Law, on page 40, about the 
time limit for a patent, it is said—  
it is given in the final commentary at 
the end of the first para— that in any 
case a patent will be valid for at 
least ten years after grant. What is 
your opinion about "after grant”— not 
from the date of application.

Mr. L. J. Robbins: I am sorry, I do 
not know what exactly is the question. 
What is this "ten years after grant” ?

Shri Kashi Ram Gupta: There are 
two or three ways of loaning it: one 
is from the date of application; our 
present policy is the date of complet
ing the specifications; the third is 
from the date of grant of the patent.

' Mr. L. J. Robbins: A patent does 
not exist until it is granted. When 
it is filed, it does not acquire status 
because it is so uncertain; it may be 
changed during examination. Only 
when it is granted do you know what 
it is. flt does not exist as industrial 
property until it is granted.

•Shri Kashi Ram Gupta: At present
the Bill contains the provision that 
the ten-year period will be from the 
date of completing the specifications, 
while the Model Law contains a pro
vision that the ten years can be from 
the date of grant of the patent.

Mr. Chairman: It is for us to de
cide. Why do you want his opinion? 
The Model Law is for our considera
tion.

Shri Kashi Ram Gupta: He has
quoted the Model Law In his speech. 
That is why I Wanted to know his 
opinion.
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Mt. Chairman: He has supported

Shri Kashi Ram Gupta: Yes; that 
is why I wanted to know his opinion 
on this specifically. This is the way 
the pharmaceutical industry is organis
ed: they have got their research 
laboratories; they have got their year
ly expenditure; they have also got 
income-tax assessments. Therefore, 
when this is the case, how do you say 
that ID years will not be sufficient for 
any one who makes an invention be
cause when the inventions are mostly 
applied for by firms who employ the 
scientists and those scientists may be 
getting regular salaries or any re
muneration which may be agreed to 
between them and the firm, but the 
actual inventions are applied for by 
the firm. When such an arrangement 
is there, why is the 10 year period not 
sufficient?

Mr. L. J. Robbins: 1 can only refer 
to what the experience is in the rest 
of the world. I mentioned that 
Switzerland is a country which has 
got rid of this 10 year limitation. That 
is a country where probably there are 
more patents owned by foreigners than 
their own nationals. That is true of 
most of the countries of Europe. That 
is true of Holland. That is true of 
Belgium. They all have no limitation 
of 10 years but a normal term for all 
patents. They do not discriminate 
between patents in the pharmaceutical 
field and patents in the other techno
logical fields. I say that from my own 
experience, which has been tied up 
in recent years with the pharmaceuti
cal field and I am well-acqu dinted with 
research in the USA and Europe, it 
usually takes a minimum of 5 years 
from the initiation of the idea or the 
concept before it gets to the market. 
As you very well know, in this 
pharmaceutical field you cannot just 
make a product and sell it to the pub
lic and a minimum of 5 years is 
fc*r*ssary before the producj is refined 
and ready for the public. So, out 
of the 10 years, only 5 years would be 
left an<i that is too small a period to 
make a reasonable profit. The patentee 
has been spending a lot of money

it
during the initial period to get the 
product. Also researchers may have 
to possibly make 100 attempts to 
make a new pharmaceutical product 
when probably one is successful.

Shri Kashi Ram Gupta: These ex
penses are regular expenses of the 
firm. They are not special expenses of 
one particular aspect. From the eco
nomic point of view these are all al
lowed yearly. This is my point. 
Dividends are declared after all these 
expenses are allowed in income-tax 
assessments.

Mr. L. J. Robbins: This question
really, I feel, relates to economics and 
I cannot really pretend to be an ex
pert there.

Shri Kashi Ram Gupta: You ha ye
said that the Patent Law is being 
examined in America and there are 
some controversial points in it. You 
also say that we must wait till the 
result of that comes out. How much 
time will it take?

Mr. L. J. Robbins: I did not say
‘You must wait’. I just made a sugges
tion.

•Shri Kashi Ram Gupta: 1 am inquir
ing about the time it will take for the 
American Govt, to arrive at a decision.

Mr. L. J. Robbins: They are in a
great hurry. As I said my Sub-Com
mittee has worked all last year. We 
have had meetings every month and 
the President's Commission which was 
appointed in April, 19G5 hope to re
port to the President in October this 
year. It hopes to make definite re*- 
commendations. As I say whether 
there will be an actual change may 
take some more time, but there is go
ing to be something definite in Octo
ber, 1967. We are proceeding with 
great speed.

Shri Kashi Ram Gupta: Our Patents 
Bill so far as other items are con
cerned, leaving aside the drugs, has 
laid down a period of 14 years. For*- 
merly, it was 16 years. Therefore, 
there is a deduction of only two 
years. What is your opinion about 
this?
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Mr. L. J. Robbins: In the present- 

day conditions 14 years - is not long 
enough. It is contrary to the main 
trend. The main trend seems to be 20 
years. That seems to be reasonable 
and most patents take 3 to 4 years at 
least before they gain ground and so 
they are left with only 16 or 17 years 
real protection.

Shri Kashi Ram Gupta: In India
in the present circumstances no re
presentation has come from any 
quarter regarding other items except
ing drugs.

Mr. Chairman: I think each
hon’ble member should not ask more 
than 2 questions as there are other 
members also who would like to put 
question. So much of evidence has 
already come.

Shri Kashi Ram Gupta: When he
comes to give evidence, questions also 
should be put to him that there are 
no representations in this regard from 
others. i

Mr. Chairman: We have other wit
nesses also.

Shri Kashi Ram Gupta: So far as
other items are concerned, there are 
no representations.

In the last paragraph of your 
memorandum you have said:

“On the basis of these submis
sions, I respectfully urge that 
Patents Bill 1965 should be with
drawn for further study In the 
light of what other countries have 
found to be a very satisfactory 
procedure when important new 
legislation is contemplated, I sug
gest that the Government should 
appoint a Special Commission of 
prominent citizens from all sectors 
of the community to study the true 
interests of industry and the public 
under the patent system, and to 
make appropriate recommenda
tions after also considering the 
developments in other countries.”

You may please note that this is a 
sovereign body of the Parliament

where all interests are represented 
and this Bill was drafted by Govern
ment on the basis of the Justice 
Ayyangar Commission’s recommenda
tions which has gone in detail into the 
Patent laws of other countries also. 
What more is required? Then how 
have you been prompted to say that 
this Bill should be withdrawn and a 
Special Commission of prominent 
citizens appointed to go into it?

Mr. Chairman: That is a suggestion 
he has made. It is for you to accept 
it or not.

Shri Kashi Ram Gupta: What does 
he mean by a Special Commission of 
prominent citizens? That I want to 
know.

Mr. Chairman: I don’t think he has 
read Raja Gopala Ayyangar Commis
sion’s report.

Mr. L. J. Robbins: I merely res
pectfully submitted that as a sugges
tion. I am well aware of what is 
going on. I know the Ayyangar Com
mission’s report and also the previous 
one. But I would point out that there 
have been no recent public hearings 
in connection with this problem and 
the present draft of the Bill seems to 
be, at least to my mind, just putting 
the cart before the horse. I would 
suggest that normally it is necessary to 
have hearings to get the benefit of 
the present views of industry, the 
patent profession and scientists before 
specific provisions can be prepared.

Mr. Chairman: Here too, Govern
ment draft the Bill and introduce it in 
Parliament which remits it to the 
Select Committee. W e do not general
ly publish the Bill, Government 
publish it in the Gazette and anybody 
interested can send his views.

Shri Kashi Ram Gupta: Are you
aware of the fact that a large number 
of Indian scientists are for a short 
period for patents?

Mr. L. J. Robbins: I am not qware of 
that. What is the reason?
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Shri Kashi Ram Gupta: They want 
a shorter period than what has been 
contemplated in the present Bill.

Mr. L. J. Robbins: But they must 
have some reasons for their opinion. 
What is that?

Shri Kashi Ram Gupta: They have 
given the reasons also. Finally, I 
want to ask you one thing. As you 
are giving evidence on behalf of the 
other Association also, there is a point 
mentioned there. There is a company 
called Selas Corporation. They have 
not taken any patent in India. Why 
could not this company come* to India 
for the last 15 or 16 years when the 
old Patent Law was in force?

Mr. L. J. Robbins: I am afraid I 
don't have enough information to 
answer that question.

Shri Kashi Ram Gupta: This is con
tained in another memorandum given 
by the National Association of Manu
facturers. So, because I was told this 
morning that you are also giving 
evidence on their behalf, I put this 
question.

Mr. L. J. Robbins: No. I am not
appearing here on behalf of the 
National Association of Manufacturers. 
Their representative has not been able 
to come. So, the Chairman gave me 
his time.

Shri Bibhuti Mishra: You have
suggested that this Bill may be de
ferred or postponed or delayed and 
after that you want a high-powered 
commission to be appointed and that 
the commission should go all round 
the world. Then after that, taking 
the experience all over the world, 
this Bill should become an Act of this 
Parliament. What is your idea? 
Why do you want this to be delayed?

Mr, L. J. Robbins: I can only say 
that my viewpoint is entirely pro- 
India. I am merely trying to submit 
that on the basis of my experience, I 
consider this Bill is fundamentally 
restrictive and I am merely drawing 
your attention as a Committee to what 
is taking place elsewhere. I am not

proposing that you should appoint a 
Commission tomorrow and send it 
round the world. That is not what I 
said at all.

Shri Bibhuti Mishra: You are in
favour of patents. Keeping the con
ditions of India in view, how much 
do you want to give to the inventor 
as honorarium, how much should be 
the profit for the industry and what 
would be the price for, a particular 
medicine in a country like India which 
is very poor? Do not compare with 
America or Western countries.

Mr. Chairman: He says he is not
an expert on prices.

Shri Bibhuti Mishra: We are con
cerned with prices. He comes from 
America which is one of the most 
wealthy countries in the world and if 
the price of a particular medicine is 
one dollar, here the people of India 
would not be able to pay one dollar. 
So what would be the benefit for 
India? Suppose a patentee comes 
from America to India and if he 
manufactures a medicine here, what 
would be the price for that medicine?

Mr. Chairman: He says he is not
an expert on prices and can’t answer 
questions on price. He has said he is 
a patent attorney. Tomorrow another 
witness is coming. He is an economist 
and you may put this question to 
him.

Shri A. T. Sarma: Your Council
has suggested the postponement of 
the Bill until the situation in other 
countries is clearer. You say that the 
American Government is also review
ing the Patent Law and you ask us to 
wait till that decision comes out. But 
we think we need not wait till then. 
W e think we should pass this Bill at 
present to improve our research and 
development and industrial activities. 
If it becomes necessary later on, we 
can bring an amending Bill. So we 
find that the ground given for post
poning this Bill is not sound. Do you 
agree with us?

Mr. L. J. Robbins: I am not trying 
to suggest what this Parliamentary
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Committee should do. 1 am merely 
here to offer some suggestions based 
on my own experience and as I said 
it seemed to me— patent makers are in 
such a state of ferment all over the 
World— that possibly the things that 
might happen in other countries might 
be of some benefit to you, rather than 
thinking solely of specific Indian pro
blems. Hiis is my only sugestion.

Mr. Chairman: It is only his sug
gestion; we may or may not agree with 
it.

Shri Dalpat Singh: On page 12 of 
your statement, you have said that 
“the backlog in the United States 
Patent Office has increased/’ May I 
know the factors which lead to this 
backlog?

Mr. L. J. Bobbins: Basically, it is
partly due to the very complex 
American procedures. But it is also 
due to the fact that the number of 
patent application* filed each year has 
been steadily increasing. Also, there 
is such a demand for technically 
trained people in industry that 
they often stay in the patent 
office for a few years and then go into 
industry, and so " the investigation 
work does not proceed rapidly. The 
examination of new applications just 
gets pushed further and further back
wards which is very bad. It is bad 
for industry since it takes years before 
the new developments are published. 
Early publication is highly desirable 
tor the improvement of technology 
and further developments.

Shri Bade: Do you agree that there 
should be some difference between the 
patent law of a developed country and 
the patent law of a developing coun
try?

Mr. L. J. Bobbins: Yes, I most 
strongly agree. That is why I think 
the BIRPI Model Law is a worthy 
proposal. I do not agree with every
thing here, but I think basically it is 
a very sound proposal and I think I 
said before that the best patent laws 
are the simple ones.

Shri Bade: That difference is made 
in the Model Law also?

Mr. L. J. Bobbins: Yes.

Shri Bade: On page 4 of your
memorandum, you have stated that 
“furthermore, the possibility of com
pulsory licences to import products 
would actually favour foreign over 
domestic Indian industry” How do 
you support this?

Mr. L. J. Bobbins: The compulsory 
licensing proposals are similar to those 
in International Convention and those 
at present operative in many coun
tries throughout the world. They are 
generally similar.

Shri Bade: In our Bill also, the 
provision regarding compulsory licens
ing is the same as given in the Model 
Law.

Mr. L. J. Bobbins: No. They are 
far more drastic.

Shri Bade: Those provisions in the 
Bill are made according to the recom
mendations of the Model Law for the 
under-developed countries.

Mr. L. J. Bobbins: No. The Model 
Law proposal is that after 3 years from 
grant, if the patent has not been 
worked, then it is only after two year 
of compulsory licensing that they 
may be a possibility of revocation.

Shri Bade: The same provision it
there in West Germany, Netherlands,

• Italy etc.

Mr. L. J. Bobbins: Which provi
sion?

Shri Bade: About compulsory
lincensing. In USA, there is no provi
sion. In U.K. compulsory licensing of 
patents can be granted upto 3 years. 
The same provision is here in the Bill.

Mr. L. J. Bobbins: The restrictive
provisions on compulsory licensing 
involve arbitrary powers.

Shri Bade: Our provision in the
Bill is identical to U.K. provision.
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Mr. L. J. Bobbins: Not at all. In 

your present patent law some years 
ago you Adopted the same provisions 
as there are in England.

Shri Bade: The difference is in
compensation, in the UJC. provision 
and our provision. Under our provi
sion, the maximum compensation will 
be 4 per cent of the net product of 
the sale.

Mr. L. J. Bobbins: There is no
such provision in England.

Shri Bade: But now if we say that
4 per cent compensation is maximum 
that will be given on net product of 
the sale-----

Mr. Ii. J. Robbins: Was not the 
same question asked a little while ago 
and I said you could not put arbitrary 
ceiling on things that are different.

Shri Bade: How is it arbitrary?

Mr. Chairman: Let us discuss it.

Shri Bade: Whether it should be on 
the net product of the sale or whether 
it should be on the working of the 
period of the patents. Just as in the 
Model Law, the compulsory licence 
shall only be granted subject to the 
payment of adequate royalty com
mensurate with the period for which 
patent is worked. That period should 
be taken into consideration. But that 
is not the provision in our bill. 
Whether that provision should be 
there or whether only royalty should 
be given.

Mr. L. J. Robbins: I am sorry, Sir, 
I do not quite see just exactly what 
you are asking.

Mr. Chairman: The Model bill
provides adequate compensation but 
our bill provides 4 per cent compen
sation of the net sales.

Shri Bade: One more factor. The 
period for which the patent is work
ing i.e., suppose for 10 or 20 years 
they have taken profit, that period

should be taken into consideration 
while giving the compensation. We 
said that the highest compensation 
should be 4 per cgnt to be granted on 
the net sale of the product.

Mr. Chairman: What is your objec
tion? Model Law says the amount of 
compensation is justiciable.

Mr. L. J. Robbins: I just do not 
think the arbitrary ceiling of 4 per 
cent is just. I do not think it is fair. 
I do not think it will encourage in
ventions in this difficult field. I do 
n6t think it will encourage Indian 
inventors. 1 have said this before.

SJ&ri Bade: You have said, process-  
cum-product should be patented.

Mr. L. J. Robbins: I do not think 
any one in any country in the world, 
if .there is a fair operation and the 
Controller or anybody else handling 
this compulsory licensing, deals with 
it justly in a legal manner and consi
ders all the facts and comes to a fair 
decision about what the royalty 
should be, would have any objection; 
but it should be completely variable 
and may be much more than 4 per 
cent or may be less than 4 per cent.

Shri Bade: The question is whether 
patent should be only for processing 
or for product. You have said that 
process-cum-product should be 
patented.

Mr. L. J. Robbins: Well I think you 
would be largely defeating your own 
purpose if you limit it in this field 
just to processes to be carried out in 
India without giving any protection 
to the product at all. That will mean 
Italy can import the product and the 
patentee would have .no recourse. 
Is’nt that ri^ht?

Shri Bade: In Japan, only processes 
are patented on the ground that if the 
product is not patented and only pro
cesses are patented, there would be 
other scientists who will be encourag
ed and they will find some other pro
cess to have the same product.
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Mr. L> J. Robbins: That is not cor

rect, as regards Japan. The product 
is most definitely protected as made by 
the process and foreigners can sue in 
the Japanese courts I can assure you. 
The two things are tied up.

Dr. M. M. S. Siddhu: You hqve 
said on page 3— while discussing pro
cess and product patent— “therefore 
there is no basic difference but only a 
matter of degree, between what are 
termed ‘product* patents and process’ 
patents by the uninitiated”. If there 
is not so much of a difference and it 
is purely theoretical whether a person 
will be able to come to any other 
profitable method to get to that pro
duct, then why all this fuss at all.

Mr. L. J. Robbins: When I say 
there is no basic difference, I am 
naturally assuming .that there has to 
be a competent patent attorney who 
fully cooperates with the inventor in 
preparing claims. In Germany, for 
example, there is a very good example. 
The whole emphasis is on the product 
itself. The process can be completely 
conventional, but you have to prove 
to the satisfaction of the German 
Patent Office that your product is new. 
I am mostly concerned in this field 
with the complications in the patent 
Bill itself. The moment you grant 
protection to the product, it will be 
quite easy to administer the law, 
because then it would be absolutely 
clear.

Dr. M. M. S. Siddhu: A  person
may produce a drug for limited use, 
but it is only after long clinical trial 
it becomes known, that it may have 
other uses which the inventor never 
thought of; even then he gets the 
benefits of patent rights, and the per
son (physician) who has made its use 
possible does not come into the field 
at all. Therefore, in medicine it is 
not only the inventor but also the 
physician who plays a vital role. So, 
don’t you think that the medical 
world does need the benefit of it and 
therefore the number of years for 
which a drug should be patented 
should be different from the number 
of years for other articles?

Mr. L. J. Robbins: Frankly I do 
not quite see what this has to do with 
the patent law itself. I agree that 
there have been a number of exam
ples where drugs were intended for 
one purpose and by chance they were 
found beneficial in other fields, but 
that is customary. But I consider 
that at the present time in India your 
Government’s basic concern is not with 
highly specialised drugs, but with 
sulpha drugs, antibiotics etc. which 
are most needed, and for which there 
is now no patent protection or only 
patents that expire in a very short 
time.

Dr. M. M. S. Siddhu: That is not the
only thing. Patents are connected 
with trade names. A  doctor is ac
customed to write a particular drug. 
Even after the period of patent is 
over, he continues to write the same 
drug, with the same trade name.

Mr. L. J. Robbins: I do not think that 
this question of trade name really has 
any relevance to this. Most of these 
are condensed terms of chemical 
names, used for general convenience, 
but Trade Marks are important be
cause they imply a standard of quality.
I mentioned previously the problem 
of Italy having 20 or 30 names for 
really the same product.

Dr. M. M. S. Siddhu: That problem 
will still remain if the drug is to be 
used even after the patent period has 
expired. What are you going to do 
to overcome that?

Mr. L. J. Robbins: Yes, but I do not 
know whether the patent law can 
solve all problems of human nature 
and business practices.

Dr. M. M. S. Siddhu: Don’t you 
think that on humanitarian grounds 
drugs should be treated differently?

Mr. L. J. Robbins: I do not think
so because they are products of very 
intensive research, and it is contrary 
to basic ideas in this field to differen
tiate between products of different 
technologies. .
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Shri Wasnik: You have said on
page 5:

“Clause 13(2) provides for a 
novelty search of publications in 
India or elsewhere. But the 
Indian Patent Office has no 
library facilities ' for such 
searching.”

In this context, would you recom
mend that we grant patents on the 
trade registration system of France?

Mr. L. J. Robbins: I think that
would be a backward step, because 
on foreign patents coming in here 
from countries of Europe and America 
they have to do very little work, but 
in other cases it would be different

Shri Dahyabhai V. Patel: As you may
know, medical science is quite ancient 
in this country; the system of medi
cine known here as Ayurveda is the 
oldest medical science in India, and 
it has given to the world some of the 
drugs ^hich are considered very 
potent and as a specific for some dise
ases. For instance, I may name one 
of them which is used to relieve blood 
pressure; it is known as serpina.

Shri Warior: Serpentina.

Shri Dahyabhai V. Patel: There are 
so many other drugs like that. The 
people of India feel that this is some
thing that can go to the world out
side. But India has not been able 
to get the advantage out of it. These 
drugs are recognised abroad as very 
potent all over the world, and India 
has to purchase the material from 
abroad. Perhaps they are processed 
better, and the result is that we have 
to pay very exorbitant prices. What 
is the remedy for this? Does the 
Patent Law provide a remedy for tfiis? 
Is the present patent law going to 
help research in this direction and do 
you think we are equipped for that?

Mr. L. J. Robbins: It was my under
standing that these drugs here have 
been developed through thousands of 
years of research, and are derived from 
native plants of India, which grow

here in India. Why do you say they 
are expensive, I do not quite under
stand.

Shri Dahyabhai V. Patel: Now we
are importing some drugs for the re
lief of blood pressure. Most of them 
are imported.

Mr. Chairman: It is manufactured
here.

Shri Dahyabhai V. Patel: Some of it 
is manufactured here. The point is, 
they cost tremendously.

Mr. L. J. Robbins: One of the best 
now has the trade Mark Hydro Diuril; 
it is a synthetic compound. It is not a 
natural compound. I did not know 
that these natural things are imported 
from abroad.

Shri Dahyabhai V. Patel: The drufe 
is exported and processed and we 
get it back.

Shri Warior: The raw material is 
exported.

Mr. L. J. Robbins: In cases where
the raw material is available in India, 
it should be developed as an Indian 
industry.

Shri Dahyabhai V. Patel: Do you
think that the present patent law is 
going to help this country to conduct 
research and provide the people with 
cheap drugs indigenously, or, will we 
have to depend still on knowledge and 
research abroad?

Mr. L. J. Robbins: Obviously for the 
next generation, you will have to de
pend largely on others. It is not a uni
que thing for any country. I feel very 
strongly that Indian research will 
rapidly improve, but a law based upon 
this Patent Bill would hinder Indian 
research itself. Many industries may 
not know about it, but I cah ^Ssure 
you that they can take advantage of 
it. Owing to the technical nature of 
the patent legislation, it might take 
many many years before you could 
modify it. One should not deliberately 
run into a bad situation.
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Shri B. K. Das: You have mentioned 
in your memorandum that the legisla
ture as a whole, irrespective of the 
economic and social pressures which 
may be responsible for some of the 
provisions of this Bill, is not yet 
aware of the purely practical prob
lems of patents. Would you like to 
clarify this? What practical prob
lems can be there if this Bill is passed 
into law?

Mr. L. J. Bobbins: In the Patent
Office itself, I think there are a number 
of things. We discussed one of them, 
and that is, if examiners have to 
examine this all over the world you 
will have to increase the staff and 
spend more money and get highly spe
cialised people. You will have to 
take away from the industry itself, 
where they have knowledge of langu
ages, German or Russian or some of 
the European languages. That is 
one problem. Also, on the whole, 
these special provisions and restric
tions you are putting in impose a 
tremendous burden on the Controller- 
General. He will have to have an 
enlarged staff. Do not forget that 
you are making  ̂him practically, 
equivalent to a judge. He will have 
enormous economic power in his hands 
to affect industry greatly which, I 
think, is giving rather too much power 
to an appointed official. I am sure 
that the Patent Office may be greatly 
expanded in 20- or 30 years. But I 
feel that there are so many other 
things immediately urgent in India, 
and expansion of the Patent Office at 
the present time seems to be not too 
practical.

Sardar Daljit Singh: You have
referred to a few clauses of the Bill 
in your evidence. Should we take 
it for granted that you are in support 
of all the other clauses of the Bill?

Mr. L. J. Robbins: No, Sir. Quite
definitely not. I thought I made it 
clear that other people and other orga

nisations will discuss this Bill section 
by section. I have merely concentrated 
my study on a few sections just to save 
time. I know what has been said on 
some of the other sections. I am sure 
you are going to get very expert, 
legal, well-reasoned statements on all 
sections of the Bill that are controver
sial. I only picked out those features 
of the Bill which have special relation 
to my own competence and it would 
•not be correct to say that I am in 
favour of all other clauses of the Bill.

Sardar Daljit Singh: There is a vast 
difference in the price of some of the 
foreign patented, drugs and products. 
For example, vitamin B12 costs like 
this: its initial market price is Bs.
2 per gram while its subsequent mar
ket price is Rs. 40 per gram; strepto
mycin costs Rs. 19 per gram, while 
its initial market price would have 
been just Re. I per gram.

Mr. Chairman: He has said that he 
is not an expert on prices. Tomor
row we are going to get another wit
ness who is an economist and who 
can speak on prices. You can reserve 
that question for him.

Shri Sham Lai Saraf: All is well
that ends well!

Sardar Daljit Singh: I want to know 
whether these high prices are found 
to affect adversely the interests of 
the common man in India. I want 
to know his opinion about it.

Mr. L. J. Robbins: I decline to answer 
it, though I have a personal opinion on 
it. But I do not think it will be of 
any interest. So, I very respectfully 
decline to give it.

Mr. Chairman: Thank you, Mr.
Bobbins.

The witness then withdrew.

(The Committee then adjourned)
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C ham ber o f  C om m erce  o f  th e  U nited
States o f  A m erica , W ash ington

Spokesman:

Prof. Maurice D. Kilbridge

(The witness was called in and he 
took his seat)

M r. C hairm an : We have received 
your earlier Memorandum which has 
been circulated to the Members. 
You have given another Memorandum 
this morning. Any evidence that 
you give before this Committee is 
public. Even if you want to say any
thing confidential, it is bound to be 
circulated to our Members. If you 
want to add anything or explain your 
Memorandum, you may do so. After 
your explanation, Members will ask 
you questions.

P ro f. K ilb r id g e : N oth in g  I h ave  to  
say  th is m orn in g  is  confidential. T he

Memorandum you have before you is 
an elaboration of the earlier Memo
randum which I sent two months ago. 
I would like to refer to it now and 
to go through it with you before we 
go to the questions.

Let me introduce myself. I repre
sent the views of the Chamber of 
Commerce of the United States. I 
am a member of the faculty of the 
Graduate School of Business Admini
stration of Harvard University. I 
have also served as a professor of the 
University 6f Chicago and as consul
tant on industrial development to the 
Development Advisory Service of 
Harvard University. Most recently I 
have served for two years as Assis
tant Director of the U.S. Agency for 
International Development Mission to 
India.

The Chamber of Commerce of the 
United States, I am sure you know, 
is the largest U.S. business federation. 
It represents more than 3,900 indivi-
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dual organisations— these organisa
tions being business firms, societies, 
technical groups of various kinds. 
The underlying membership in all 
these groups is about 4J million pro
fessional and business people. I 
would like to explain that the 
National Chamber has always favour
ed the economic and social advance
ment of developing nations. In its 
policy declarations, the Chamber has 
specifically expressed its belief in the 
importance of the continued freedom 
and progress of India. The National 
Chamber has also supported the 
foreign aid programme of the United 
States and has in its policy resolutions 
commended to the State Department 
development of foreign commerce as 
part of its foreign aid programme. 
They have insisted that the private 
sector should be given every oppor
tunity to flourish, both in the deve-  ̂
loping countries as well as in the 
United States.

I would like to start first with a 
very short summary of the economic 
arguments for patents before I go in
to a discussion of the specific problems 
of the Patent Bill pending and the 
economic development of India.

As you are aware, the patent syst
em is an institution developed as an 
instrument of national policy and it 
is designed to serve the nation’s eco
nomic interest and as such we believe 
it should be judged by economic cri
teria. In the famous Justice Ayyangar 
Report that we have all read, we have 
a very apt quotation in which he says 
that “Patent systems are not created 
in the interest of the inventor but in 
the interest of national economy.” 
The rules and regulations of the 
patent systems are not “governed by 
civil or common law but by political 
economy” .

Patent Law should be looked upon 
as something which is essentially, a /  
tool of political economy, designed for 
the welfare of the nation, its economic 
and social welfare. So the essential 
eoonomie argument far patents is 
that they are needed to provide suffi
cient stimulus for the working of new

inventions by industry, The patent 
system is based on the assumption that 
industrial progress is desirable, that 
innovation is necessary for such pro
gress, but that sufficient investment 
in new products and processes will 
not be made if industry cannot re
coup the costs and realise a profits 
for its effort. The simplest, most 
economical and effective way yet 
found for society to achieve this is to 
grant exclusive patent rights in in
ventions. Through the years various 
other arguments have been used in 
support of the patent system. The 
essential argument in favour of 
patents is one of social welfare and 
economic welfare of the nation.

The fundamental point then is that 
the patent system is designed to serve 
the economic welfare of the com
munity. It takes its significance from 
its overall effect on the economy, 
which, is generally to stimulate in^ 
vestment in new products and process
es and it does this by providing a pro
tected market with the opportunity 
for profit necessary to justify the 
heavy investment of bringing the im
provement to the public. The grant
ing of patent protection is intended 
to allow the innovating company time 
to recoup the cost of invention, deve
lopment and commencing production 
and unless the period of protection is 
long enough to make investment at
tractive, manufacturers will be under
standably reluctant to make this in
vestment.

Clause 53(1) of the Patents Bill 
under consideration, as we all know, 
provides for a ten year patent term j  
for food and medicine inventions and 
a fourteen year term for all other 
inventions, with no provision for ex
tensions. This is a reduction from 
16 years in both instance* under the 
present law. There is considerable 
doubt in my mind that this period of 
protection is adequate in most cases 
and this judgment is consistent with 
the patent laws of other nations of 
the world which provide, on an 
average, 17— 18 years of patent pro
tection. Also, there is sound reason
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to believe that a relatively longer, 
rather than shorter, period is appro* 
priate in the developing countries. 
By the time, the owner of a patent 
considering investment in India has 
studied the market for his product 
and' the possibility of working the 
patent successfully and has received 
all the necessary licenses and ap
provals, there may, considering these 
delays and delays in importing plant 
and equipment, hardly be sufficient 
time left to set up bis manufacturing 
facilities and start production before 
the patent runs out and leaves his 
investment unprotected. It is alto
gether possible that the 'manufacturer 
may decide not to take the risk.

Since the patent system provides 
the right to exclude competitors from 
producing identical product or using 
the same process, it is, in theory, 
superficially inconsistent with India’s 
economic public policy, which is equ i
table distribution of wealth and de
concentration of the means of produc
tion. I insist, however, this is only a 
superficial inconsistency. In fact, the 
degree of economic power conferred 
by patents is far less than that of 
monopoly in its usual sense. Owners 
of patents are not free to fix mono
polistic prices or to ignore the actvities 
of competitors. There are always 
alternative prodi^cts and processes 
and sooner, more likely than later, a 
superior non-infringing product will 
be brought to the market. So, a 
major value of the patent system is 
that it injects competition of a kind 
that otherwise would not exist. The 
threat of new firms with exclusive 
rights to new technologies compels 
existing companies to improve upon 
pain of sudden absolegcence. The 
net effect that the patent system 
makes is a dynamic, progressive en
vironment in which business must 
constantly seek technological im
provements. Without patents, busi
ness is apt to fall into the routine of 
making the same old things in the 
same old way. The consuming public 
is deprived of new products and the

rate of industrial development slows.
Thus, paradoxically, while the patent

system operates in one sphere by the 
grant of exclusive rights, and anti
monopoly laws operate in another 
sphere by keeping the channels of 
trade open, nevertheless in the ulti
mate objective—competition and 
avoidance of economic concentration—  
there is identity of purpose.

Now as we all know, no nation's 
patent system is perfect India’s 
patent law is undoubtedly in need 
of some revision to update it to suit 
todays conditions, to simplify and clarU 
fy its application, and to plug loop
holes perhaps. We believe that revi
sion can be achieved without basical
ly weakening the patent system. 
Since the patent holder is always sub
ject to anti-trust regulations, the 
public can be safeguarded without 
weakening patent protection itself.

Let me now turn to the subject of 
Patents and Economic Development 
which is the central theme of my pre
sentation. We urge the Committee to 
support a sound patent law because 
we firmly believe that a patent law 
which will enable India to participate 
in international patent conventions is 
in India’s best economic interest as a 
developing nation. The rate of in
dustrial investment in India is not 
such that government can afford to 
risk slowing it down by inadequate 
patent protection. Industrial growth 
during the Third Plan, especially in 
the consumer goods industries, has 
fallen short of Plan targets. There 
are already special risks and burdens 
enough for the Indian industrial in
vestor, and lucrative opportunities for 
investment in other and le$s produc
tive sectors of the economy. Any 
further burden may lead to a weaken
ing of industrial development.

There is also little doubt that the 
proposed Patents Bill will tend to re
tard the flow of foreign private in
vestment into India. The foreign in
vestor must already cope with a high 
tax structure, expensive and uncer
tain raw jitiaterials supplies— some of 

which has been alleviated now by 
devaluation—and burdensome con-
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irols and approval procedures (al
though these are not peculiar to 
India). If to these is added 
weak and uncertain patent pro
tection andt I must add, the attitude 
toward the private sector that the 
proposed Bill implies, then foreign! in
vestors may decide to put their fac
tories elsewhere.

I would wish to underline this atti
tude toward the private sector im
plied in the proposed Bill, and this 
is what has made those in interna
tional trade circles feel slightly upset.

In particular, clauses 87 and 88 of 
the Patents Bill provide that all pat
ents for goods, drugs, and chemicals J  
will be endorsed as “Licenses of right/' 
and that where an endorsement 
“Licenses of right" exists any person 
wishing to work the patent in India 
may require the patentee to grant 
him a licence on terms decided by the 
Controller of Patents^-not to exceed 
a four per cent royalty, as we know, 
on the ex-factory price. These claus
es, in effect, virtually deprive the 
affected industries— and especially 
the important pharmaceutical indus
try— of their patent rights, throwing 
open these patents to any number of 
applicants without regard to their 
financial or technical ability to work 
them properly, and setting a ceiling 
on royalties rather than allowing for 
free negotiations based on the merit 
of the product involved. Aside from 
the special burden, this plates on the 
drug industry, this abrogation of in-^ 
dustrial property rights without court 
appeal seems to be inconsistent with 
India’s high international reputation 
for legal process, and cannot but put 
some doubt in the minds of prospec
tive investors about the future security 
of industrial investment in general.

Now let ug look for a ’moment at 
the changing nature of foreign invest
ment ia India. I made recently a 
study of the structure of foreign
private investment in India, its 

sources and the industries into which 
it is flowing, and I can summarise the 
following information for you.

There has been a shift in the sectors 
distribution of foreign investment in 
India since independence and because 
of this the relevance of patent protec
tion to investiment is of increasing im
portance. There has been a sharp de*- 
cline, relative to the total, of invest
ment in the traditional sectors of ser
vices, plantations and mining; they are 
receiving very little investment; the 
collective share of these sectors in 
total investment has declined from 63 
per cent in 1948 to 29 per cent in 1965. 
This is the position in the traditional 
sectors of the economy. At the 
same time there has been a rise in 
the share of petroleum and manufac
turing which together accounted for 
72 per cent of foreign investment in 
1965, as against 36 per cent in 1948, 
that is to say, a doubling of the per
centage of investment in manufactur
ing and petroleum. There has also been 
a re-distribution of investment within 
the industrial sector. Considerable 
diversification of investment has taken 
place in manufacturing where pro
ducer goods investment, especially in 
transportation equipment, metal pro
ducts and chemicals, has increased 
strikingly; at the same time invest
ment in the older consumer goods in
dustries, such as textiles, has been 
virtually constant. Similarly, inves- 
ment in the petroleum industry has 
been more in refining and less in 
marketing. The typical foreign in
vestor of the future is therefore more 
likely than not to be a manufacturer 
in one of the newer branches of in
dustry to whom patent protection is ' 
of paramount importance.

It is also interesting to note that re
patriation of profits from these newer 
industries is at a much lower rate 
than from the older investment sec
tors. This is because they are growth 
industries with an eye to the future. 
They plow back their profits for long- 
range growth rather than remit them 
abroad. Reports published by the Re
serve Bank of India indicate that 
foreign investors in petroleum « d  
manufacturing industries are plowing 
back over 50 per cent of their earn” 
ihgs, while profit reinvestment in th$

807(B) LS.—20
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case of plantations and the service in
dustries averages not more than 10 
per cent of earnings. The net effect 
of the sectoral shift of investment is 
certainly beneficial to the balance of 
payments, and this shift can be assist
ed by strong patent protection. In 
fact, I would say that strong patent 
protection should 'be continued and 
is essential for the development of 
foreign private investment.

The net inflow of private invest
ment capital into India has averaged 

''only Rs. 25 crores a year since in
dependence, and, as we all recognize, 
this a mere trickle as compared to 
India's needs. The Fourth Five Year 
Plan probably will set an ambitious 
target of about Rs. 150 crores a year of 
net new private foreign investment. 
To an increasing extent this capital: is 
coming from the United States where 
it is official government policy to en
courage and assist investment in India. 
In the year 1965 about 21 per cent 
of India’s foreign private investment 
came from the United States. This 
compares with only 10 per cent ten 
years ago. United States private in
vestment in India has grown from 
about Rs. 48 crores in 1955 to about 
Rs. 135 , crores in 1965. The National 
Chamber of Commerce has consistent
ly supported the United States Gov
ernment’s policy on private invest
ment in India, and has consistently 
encouraged and supported its members 
in making their investments abroad. 
And we feel it will be easier for the 
Chamber to continue this support if 
patent protection in India is not mark
edly weaker than that in other deve
loping countries competing for United 
States private capital. ,

I would like next to comment briefly 
on Patents and the Transfer of Tech
nology. As important to India as the 
inflow of foreign capital, is the related 
transfer of industrial technology. 
There is probably no single factor, in 
my judgment, in India’s industrial de
velopment more critical now than the 
availability of ^useful knowledge. I 
put this as perhaps the most important 
element of development. And, as is

well known, this knowledge is not em
bodied in patents alone, but involves 
a great amount of associated informa
tion and experience, both technical 
and managerial. Patent protection,
however, provides the incentive for 
foreign investors to divulge and apply
this knowledge in India. Once this
knowledge is in use, it spreads and 
grows through the industrial and 
technical community. Indian policy 
and law wisely require the rapid
training and employment of Indian
technicians and managers in companies 
employing foreign capital and import
ed technology, thus speeding the dif
fusion of useful knowledge. The key 
to sharing the technical and mana
gerial knowledge, and the access to 
world markets, enjoyed by companies 
of the more advanced countries is to 
attract their manufacturing and re
search activities to India. And as a 
very practical matter, social and 
economic theory aside, I do not be
lieve, this can be done successfully on 
a broad basis without patent protec
tion at least as strong as that provid
ed by other developing nations. You 
know I continue to emphasize the 
comparative patent protection of India 
as against other developing countries. 
This, I think, is one of the most im
portant aspects of the present Bill.

Adequate patent protection is, I 
believe, essential for the development 
of India’s indigenous scientific and 
technical base. Multi-national corpo
rations have in recent years decentra
lized their manufacturing operations 
out of the home country to those coun
tries where they have substantial 
national markets. This has become 
the thing to do. You leap-frog the 
national barriers and establish your 
manufacturing units in those countries 
where you have a market. But as you 
know, research and development acti
vities are still concentrated at home 
There are very few industries which 
have made any effort to decentralise 
their research and development acti
vities. The logical next step in the 
evolution of international corporations 
is the decentralisation of research and 
development. It is just now beginning 
and this could be of great advantage
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to India in that it would provide 
opportunities for Indian scientists and 
technicians, and assist the develop
ment of indigenous technologies em
ploying domestic materials and suited 
to Indian conditions. But one wonders 
if this • step will be taken in the 
absence of adequate patent protection. 
Will a large chemical company, for 
example, choose to develop new pro
ducts and processes in India if patent 
protection is inadequate to justify 
their commercial application here?

There is also to be considered the 
effect of weakened patent protection • 
on India’s developing scientific com
munity. It is well known that literal
ly thousands of Indian scientists train
ed abroad continue to reside there. In 
the last annual count it was found that 
as many as 6000 Indian scientists, 
highly skilled and qualified, reside in 
the United States; they are employed 
there. Many of them do not come 
back, or delay their return, for lack of 
equally good employment opportu
nities at home here. ’

Now, there has been in the past 
little privately financed industrial re
search carried* on in India; most of it 
has been, as you know, Government- 
financed research. Most industrial 
knowledge that is in use has been im
ported full blown from more advanced 
countries. But, as the industrial 
establishment broadens to include 
science-based industries, and com
panies become better established and 
more mature, we should normally ex
pect considerable growth of privately 
financed research and development 
activities. But will this natural evolu
tion take place if the patent system is 
weakened, or will Indian industria
lists consider it more to their advan
tage to continue to import second-hand 
technology? What might the effect of 
this latter course be -on India’s young 
scientific community?

Let me take up next the point of 
the effects of royalties on the balance 
pf payments. This is a vague and 
^difficult subject— one about which, you 
know, the ai^gumeiti is sometimes rais
ed, contrary to the protection of foreign

patentees, that royalties impose an ex
cessive balance of payments burden. 
This is a difficult point to pin down 
because of conceptual difficulties and 
the inadequacy of available statistics. 
Two facts seem certain, however. One 
is that royalty payments, are only a 
minor element in India’s unfavourable 
trade balance, and the other is that 
the costs and benefits of royalty pay1-  
ments cannot be reckoned in direct 
balance of payment terms alone.

According to the 1961 Survey Re
port of the Reserve Bank of India, 
published in 1964, royalty payments 
to foreign patentees for the year 1961, 
which was the last annual figure avail
able, were Rs. 2.4 crores. This is to be 
compared with a payments deficit 
(imports pius debt service less ex
ports) averaging about Rs. 680 crores 
annually over the Third Plan period. 
In other words, royalty payments for 
the year 1961 were only about O'2% 
of the payments deficit. When a oun- 
try’s balance of payments situation 
is as desperate as India’s is today, 
every little bit counts and Rs. 2*4 
crores is not to be overlooked. But 
the question must be asked whether a 
small direct exchange saving on 
royalty payments might not result in 
a much larger indirect loss? This is 
a hard balance to strike.

Now, the substitution of domestic 
industrial products for foreign imports 
depends on India’s industrial growth 
which in turn requires an inflow of 
technical information and skills. To 
save foreign exchange on royalty pay
ments at the risk of cutting off the 
inflow of technology may be to eat the 
goose that is about to lay golden eggs. 
It may be penny wise and pound 
foolish. The same argument holds 
even more strongly in the case of ex
ports of industrial products. Since 
exports of the traditional agricultural 
cannot be expected to increase much 
or very rapidly because of the severe 
competition from the other develop
ing countries in the field. So, if India 
is to raise its export earnings substan
tially, this increase has to come very 
products such as tea, coffee, and jute
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largely from manufactured goods. 
Here, India is in a more advantageous 
position because it has cheap and 
highly qualified labour. The wealth 
of technical and managerial knowledge, 
capital resources and marketing ac
cess enjoyed by manufacturing com
panies in the developed, countries 
makes them formidable competitors in 
the field of manufactured goods. An 
alliance with foreign capital and im
ported technology, an alliance requir
ing patent protection, is frequently the 
only practical way to enter the world 
market in certain industrial goods.

Now, a step in the right direction 
has been taken in the devaluation of 
the rupee— a bold and, I think, eco
nomically sound step. Let us not now 
take a step backward by weakening 
patent protection.

Another argument frequently heard 
contrary to the protection of foreign 
patentees is that high prices result 
from this protection either because the 
foreign patentee has thus acquired a 
protected export market in the less 
developed country or he has acquired 
a monopoly position in the local 
market if he decides to manufacture 
there.

I am told that Mr.. Leonard Robbins 
assured you yesterday that I, as an 
economist, would deal with this price 
question. Let me immediately disavow 
any special knowledge of comparative 
current prices. My field is industrial 
economics in general. I know you 
have questions about cost-price rela
tionships in the drug industry parti
cularly, and these, following the skil
ful lead of Mr. Robbins, I shall ask 
you to defer, for subsequent specia
lists from that industry. I do not wish 
to dodge the issue. I am saying that 
I do not have detailed information 
about cost data and price data to 
give you at this time and these people. 
I believe, will have. I can, however, 
make some general observations. As 
with the balance of payments question, 
it is difficult to resolve this question 
precisely, but I can talk about it in 
p general way based on my ex
perience in India.

Let me first refer you back to the 
United Nation^ report on “the Role 
of Patents in the Transfer of Techno
logy to Developing Countries” , which 
all of you I am sure have read. I 
shall quote a very short paragraph:

. .the effect of higher prices 
specifically due to patent protec
tion is almost impossible to dis
entangle from higher prices due 
to such factors as exclusive know
how, trade secrets, restrictive 
practices, or the dominant market 
position of the supplier, all of 
which are intrinsically unrelated 
to the patent system. Since 
patents are thus only one of the 
factors which may bring about 
higher prices, the question arises 
whether measures directly affec
ting price levels or general anti
trust legislation are not an eco
nomically more effective and 
administratively more feasible 
technique of coping with the prob
lem than legislation devoted speci
fically to the patent system.”

Now the existing Indian price control 
legislation is adequate for direct ac
tion if this is thought necessary, and, 
from what I have seen in the Press re
cently, I believe that it has been 
thought necessary. Getting at prices 
through the patent system would seem 
to be a round-about approach, and one 
for which the prospects of success ap
pear remote. There is also good reason 
to believe that where prices of ndus- 
trial goods in India are abnormally 
high, it is due more to government im
port and licensing restrictions and to 
the protected market that results from 
these as well as such things as the 
high cost of raw materials, the small 
scale of operations which, in many 
cases, have not reached the full eco
nomy of operation, the low product
ivity of some of the smaller factories 
etc; also the high cost of imported 
machinery and equipment, I believe, in 
some cases, has raised the cost of 
manufacture in India.

Although this statement is intended 
to be of a general nature rather than
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the detailed analysis one might ex
pect from a patent lawyer, specific 
reference has been made to several 
clauses of the Patents Bill. We ask 
the Committee not to infer from this 
that we consider— by “we” I mean the 
United States Chamber of Commerce—  
only the referenced clauses to be 
harmful to India’s future economic 
interests. On the contrary, a large 
number of the provisions of this Bill 
are we feel, inconsistent with inter
nationally recognize4 patent princi
ples, and will be found offensive and 
discriminating by both Indian and 
foreign business communities.

In concluding, let me urge the 
Committee to consider this Bill from 
the point of view of its psychological 
effects in world trade circles. This 
concerns me as much as anything else 
in this Bill, and it has upset inter
national trade circles; people feel that 
India becomes, with this patent law, 
a hard and uncertain p’ace to do busi
ness. The Patents Bill may cost 
India far more in retarded economic 
growth than it can possibly gain for 
her in any other, way. The retention 
of a sound patent system that will 
enable Indian participation in interna
tional agreements is, we believe, in 
India’s best economic interest as a 
developing nation.

Thank you.

Mr. Chairman: Now, members
might ask questions.

Shri Kashi Ram Gnpta: Does your 
country make any survey regarding 
statistics, particularly about pharm
aceutical industry, as to how generally 
research expenses are met and in 
how many years they are met be
cause the main argument against low
ering the years of patent is that the 
industry may not recoup what it has 
invested? Is there any survey made 
in your country about this?

Prof. Kilbridge: The question, as I 
understand, is whether any survey is 
made in the United States which

shows how long it takes to recoup 
the cost of research and development 
in the pharmaceutical- industry for 
the purpose of comparing this with the 
patent protection time of ten years. 
My reply is: yes; such surveys do 
exist. I do not have the data at my 
finger tips. I am sure that this infor
mation will be introduced by wit
nesses from the pharmaceutical indus
try. I can give you some general 
readings on the subject. I do not 
represent the pharmaceutical indus
try particularly I represent here the 
United States Chamber of Commerce 
and I myself have not worked in 
the pharmaceutical industry. I am 
an industrial economist and my expe
rience has been mostly in mechani
cal industries. But from general 
readings I have the impression that 
development costs vary immensely 
and only when a large number of 
capes are taken, does the average 
have any meaning. Some well (esta
blished companies with physical 
facilities already available for explo
iting the process, have managed to 
turn a profit in a matter of three to 
four years; in other cases where the 
facilities had been poor, it was 
necessary to build pilot plants and 
then new full scale industrial plant 
and they had to work for 12 or 13 or 
even 20 years to turn a profit.

Shri Kashi Ram Gupta: What is the 
relation of a scientist with the indus
try in the United States? Are the 
scientists regularly paid or do they 
also get something out of their inven
tions as commission from those indus
trial concerns?

JProf. Kilbridge: Typically an indus
trial scientist signs a contract of dis
claimer with the company in which he 
is employed under which he gives up 
all patent rights. He receives no 
direct remuneration. However, the 
man's progress within the company 
and his basic salary frequently de
pend upon the research that he does. 
Indirectly he may receive something, 
but nothing directly tied to patents.
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Shri Kashi Ram Gupta: In the

latest memorandum, you have stated 
that 21 per cent’of foreign investment 
is American. May I know how much 
of it is due to such industries which 
are dependent on patent and how 
much of it is due to know-how and 
other factors?

Prof. Kilbridge: I do not think I 
can answer that question directly. 
American investment is almost entire
ly in manufacturing industries.

Shri Kashi Ram .Gupta: What per. 
centage of such investment is in paten
ted industries?

Prof. Kilbridge: I am unable to
answer that question.

Shri Kashi Ram Gupta: Is, in your 
opinion, the present Patent Act of the 
Government of India quite suitable?

Prof. Kilbridge: I believe, the exist
ing Patent Act is comparable to the 
Patent Acts of other developing coun
tries and, generally speaking, quite 
acceptable to the American business 
community. -

Shri Kashi Ram Gupta: In the Bill 
it is written that the period of pro
tection will be counted from the date 
of completion of specifications which 
is an improvement and which means 
actually 16 years. What objection do 
you have to this particular clause?

Prof. Kilbridge: There is no provi
sion for extensions.

Shri Kashi Ram Gupta: Is it a fact 
that most of the American investment 
is at present due to the supply of 
know-how and not because of patents?

Prof. Kilbridge: It is a very diffi
cult question to answer. In all Ameri
can financed factories and joint ven
tures I have visited in India, I think 
all of them require a considerable im
port of know-how. I cannot visualise 
any of them having been done by im
port of capital alone.

Shri Kashi Ram Gupta: In which 
of the developing countries the 
Patent Act at present is more attrac
tive to American capital compared to 
the Indian Patent Act?

Prof. Kilbridge: The Latin Ameri
can countries, of course, traditionally, 
get the lion’s share of American 
foreign investment. This is more due 
to other factors and not due to the 
Patent law. On the sub-continent, 
Pakistan, to use a nasty word, has in 
the last ten years received a larger 
percentage of investment of- private 
capital from the United States than 
India has. This, is not, however, be
cause of patent conditions or patent 
laws. I think this is because of the 
aggressiveness of the Government in 
seeking foreign private investments 
and the concessions they have made to 
private investments.

Shri Kashi Ram Gupta: Are you
aware of the fact that in the last 15 
years other European countries have 
invested more in drugs and medicines 
here in India than America?

Prof. Kilbridge: I am not aware 
of that fact.

Shri Kashi Ram Gupta: You have 
mentioned in your memorandum that 
research has been centralised up till 
now. How will you be able to decen
tralise research if the Patent Act is 
changed according to your sugges
tions? Now the research is done there 
at home. How will you be able to 
see that the research is done here in 
India?

Prof. Kilbridge: Some large inter
national corporations I am famiMar 
with are now planning a decentralisa
tion of research and development 
activities. It is well known that one 
can run a research establishment in 
India considerably cheaper than one 
can in the United States. Also, one 
can use indigenous materials in the 
research effort. One can also consi
der manufacturing processes in the 
development effort which are appro
priate to Indian conditions and one
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can then develop a manufacturing 
complex to produce products suited 
to Indian conditions. American re
search is conducted on American 
needs and problems which are not 
necessarily the* needs of India. 
American research is conducted on 
the basis of raw materials avai’able 
in America which may not be avail
able here. Therefore, when we import, 
into India these technologies we neces
sarily import raw materials which 
means a continuous drain of foreign 
exchange for the import of raw 
materials to run a factory and pro
duce a product which could possibly 
be made in other ways if the research 
and development had been started 
here in India.

Shri Kashi Ram Gupta: So far as
research is concerned, it comprises of 
not only the patent side but also the 
know-how and technology side. Patent 
is only a part of it. Therefore, even 
if the Patent Law is not amended ac
cording to your wishes, research can 
be carried out in this country in a 
decentralised way.

•

Prof. Kilbridge: Yes. I think so.
The Indian scientists are available. 
There is no reason why a pharmaceuti
cal company cannot set uip a research 
plant in Delhi and have it as a base 
for manufacturing new products in 
India. I think it is coming.

Shri KAshi Ram Gupta: In your 
country most of the industries are 
very largely based and they have got 
their own research establishments 
which have recurring expenses which 
are treated as revenue expenditure. 
These expanses are part and parcel ol 
me whole business and dividends are 
worked out after deducting these ex
penses and also income-tax. There
fore, how can this old theory stand, 
that a scientist who invents should 
work it out individually and then 
give the know-how etc?* What is the 
basis of such an argument?

Prof. Kilbridge: What you say is
quite true. Most large companies 
budget a certain amount of money *

annual’y for research and develop
ment programmes. This is consider
ed an annual recurring expense. I 
do not try to justify patents on the 
basis of the individual researcher 
being paid for disclosing his informa
tion to society. The argument rests 
more soundly on the opportunity for 
the company to recoup cost of re
search and development. There is an 
equation in the minds of management 
between how much they can afford 
to spend on research and development 
annually and how the patent protec
tion is allowing them to recoup a cer
tain amount through profits over time. 
We do not know how long it will 
take to develop a particular product 
or process. Research is a very uncer
tain kind of thing. Many research 
and development projects are Punch
ed and a certain amount of money is 
spent. Many products are sold; many 
processes are up-graded and improv
ed and certain profits are made. A 
balance is struck between what you 
can afford on one hand and what you 
receive on the other. This balance 
is based largely on the country’s pa
tent protection. Certainly, if in the 
United States there is a shift in our 
patent protection and the period is 
reduced, we will have to put less 
money in research and development 
because less can be supported on the 
basis of profits. This is what would 
happen in any country.

Shri Kashi Ram Gupta: There is a 
. model law given for developing coun
tries. I think, you must have studied 
that model law. This model law con
tains a note that a patent can be for 
a minimum period of 10 years from 
the date of the grant of a patent. Do 
you agree with that? •

Prof. Kilbridge: I have seen the
model law but I am not a patent 
lawyer.

Shri Warior: I only want to ask one 
or two points. I wish to know your 
reaction about the protection to pro- ‘ 
cess and the protection to process- 
cum-product or product alone.



312
Prof. Kilbridge: Can you be more 

specific?

Shri Warior: Under this patent law 
which we are now considering, vve 
think that the protection should only 
be given to processes and not to pro- 
cesses-cum-products or products 
alone. What is your reaction to it?

Prof. Kilbridge: I think I am being 
asked to make a distinction between 
process-cum-product and product 
alone. The distinction is difficult in 
some cases and easy in other cases. 
Sometimes, it is possible to circum
vent a patent by achieving the same 
end by different means. If the pro
duct is patented but not the process, 
this would not be successful. In 
another case, it is possible to use the 
same process and turn out a diffe
rent product. If the process is patent
ed but not the product, this would 
not be successful It depends on what 
you try to achieve.

Shri Warior: The object is this. 
When the process-cum-product is 
patented and patent protection is 
given, naturally that comes in the way 
of inventing new processes and new 
discoveries. Then, that also gives an 
additional advantage to the original 
patentee in the form of extension of 
his same process by adding something 
or omitting something after the lease 
of protection for the prescribed num
ber of years is over. That is what is 
happening thereby creating a mono
poly for long periods and precluding 
others from coming into the field.

Pttof. Kilbridge; I see your point 
The process can be patented. In *n 
attempt to make the same product 
by different processes, in many cases, 
an improved process has been found. 
It could give opportunity to people 
for searching for a better way of 
doing the same thing. In many cases, 
a search for a new way has been a 
search for a better way.

Shri Warior: About research, I wish 
to ask one very simple Question. Why

is it that under the existing Act, when 
it is better than the enactment con
templated now, even with all those 
facilities for research, the foreign 
investors have not developed research 
in India so far. Only the products 
are being imported here and sold in 
the Indian market. The manufacture 
of the products of which the know
how is with them has not taken place 
here. What is your reaction to this 
from the Indian point of view? You 
have been here in India for some 
years.

Prof. Kilbridge: There are many 
reasons why foreign private invest
ment has not flowed into India more 
rapidly than it has. I am sure you 
know them.

Shri Warior: Not investment. I
specially asked about research. No 
research has been done and no manu
facturing has been done here. They 
have been keeping their patent rights 
with them and importing only the 
end-products and marketing them 
here. As you have suggested in your 
memorandum, you have found out that 
only in the petroleum industry, the 
refining and manufacturing ;s done. 
But in the pharmaceutical industry 
and other industries, even now tne 
old system continues.

Prof. Kilbridge: Certainly, it is to 
India's advantage to have manufactur
ing done here rather than to have 
the product imported. It is to India’s 
advantage to encourage foreign in
vestors to bring their manufacturing 
plants here and to produce products 
for the Indian market. It is certainly 
advantageous for India to have re
search and development done here 
rather than to have products import
ed from abroad. But this is happen
ing very slowly. There have been 
problems within India. There is the 
question of foreign private invest
ment. You say, under what conditions, 
you are going to accept it. The Indian 
view on this has been ambiguous. 
Somethhes there is a shift in thinking. 
There is the problem of fOfeign ex
change. Recently, the ttftch&fige rate
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has been revised. There have bcon 
various other restrictions and controls. 
There have been disincentives 4o 
foreign investors for coming to India. 
I do not think the patent law has had 
much to do with it. Of course, patents 
may have had 'ittle to do with it in the 
past, but in future it may be that 
patents will have much to do with it. 
According to the trend today in public 
policy in India, there seems to be a 
renewed desire to attract foreign pri
vate investment. Just at this time 
we should not, it seems to me, take a 
retrograde step on the patents fron?..

Shri Warior: One general question 
about incentive to private capital 
Don’t you think that such - ’arge 
population as 49 crores of people is 
an enough incentive and a moie as
sured market than a patent protec
tion?

Prof. Kilbridge: The market in 
India, although it is very large, is alsc 
very poor. The total population is 
atiout 480 million. But the purchasing 
power is very low. It is still a fairly 
small market for many things. But I 
will say that I believe that the strong
est inducement that has attracted 
foreign investment into Indk has been 
the potential of the Indian market, 
which is larger than all of Latin 
America and Africa combined, and as 
the purchasing power of the market 
grows, the manufacturers can stso 
here a tremendous propensity to con 
sume and they would like to serve 
that market.

Dr. C. B. Singh: On page 2 of your 
original statement, you have men
tioned in para 1 that the Patents Bill 
1965 as it now stands is a harsh and 
discriminating instrument, and that 
in the long run it may hit industrial 
development, retard inflow of foreign 
private investment and impede trans
fer of technology from industrially 
advanced countries. These are your 
words. Don't you think that these are 
very harsh words? May I put it to 
you that the comments by you are 
rather harsher from that point of 
view? ■

Prof* Kilbridge: I don't think in 
my new statement, written some 
two months after this, that I have re
used the words 4<harsh and discrim i- 
nating”. However, I don’t , retract 
them.

Dr. C. B. Singh: I am glad you have 
modified them. You have got to re
member that iri our country, we are 
developing our own industrial policy 
and it is not a capitalistic country like 
the one which you repr^ient. We 
have got our own democratic social
ism. So our patent system has got to 
be on that main basis of socialistic 
democratic set-up. You have been 
here for more than two years and you 
know that this is a very poor coun
try. Under these circumstances, do 
you think that the present patent 
system is more useful as compared to 
the new one and that thci new Bill 
that we have brought forward is not 
desirable? That is what you think?

Prof. Kilbridge: Yes, I think that
the proposed Patents Bill is less desir
able than the present patent law 
India is a very poor country. This is 
why economic development is very 
essential to the country. Industrial 
development will depend, not entirely, 
but to a large extent, upon foreign 
capital and foreign know-how. That 
may be seen from the history of all 
developing countries. Even America, 
for her* industrial development, im
ported British capital and British 
knowhow.

Dr. C. B. Singh: My most important 
point is about pharmaceutical and 
chemical industry. I * am concerned 
mostly with that. Most of my friends 
here are mostly concerned with high 
prices for these pharmaceutical drugs. 
You probably know that we have 
got a very important public sector 
here where we have invested more 
than Rs. 2,500 lakhs in three impor
tant projects at Madras, Rishikesh 
and Hyderabad. Do you still believq 
that the patent system should be more 
strict keeping in mind that we have 
such a big public sector project where 
we are, before long, likely to be aelf- 
sufficient in the pharmaceutical drugs?
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TtoL Kilbridge: I fail to see the

connection between the size of the 
public sector and the need for patent 
protection, unless it is envisioned that 
at some time in the near future, the 
entire food, drug and pharmaceutical 
industry and chemical intermediates 
will be in the public sector. . .

Dr. C. B. Singh: No, that is not the 
idea I am not suggesting that, as we 
are going to encourage the private sec
tor as well. The point is, in view cf 
this large public sector and a sti'l 
larger private sector, will it serve our 
purpose if we have a separate section 
altogether dealing with pharmaceuti
cals and chemicals. The present Bill 
has sections where it deals with 
pharmaceuticals and chemicals along 
with food as well. Will it be all right 
from your point of view if we have 
separate sections altogether dealing 
with pharmaceuticals and chemials 
and food drugs?

Prof. Kilbridge: I am not a patent 
lawyer and I  just 3o not know the 
omplications involved in the adminis
tration of two patent laws, one cover
ing pharmaceuticals and chemicals 
and one covering other drugs. This 
kind of question may be referred to 
patent lawyers who are specialists in 
the administration of patent laws.

Dr. C. B. Singh: One more point
about the right of appeal. In our 
patent Bill, there is no right of appaal 
beyond the administrative machinery 
given by the Government or the 
Drug Control Act. You have not said 
much on that point. What is your 
view on that?

Prof. Kilbridge: I think I have
pointed out in m y testimony briefly 
that it seems to be inconsistent with 
the general Indian policy of judicial 
appeal and that it seems to be rather 
an arbitrary w ay of deciding an issue. 
More consistent with the Indian demo
cratic processes, it seems to me, would 
be an appeal board and an appeal 
judge of flcm? sort or to put these 
issues into a judicial channel.

Dr. C. B. Singh: Now it is common 
knowledge that hardly much money 
has been invested in research in this 
country either by the private sector 
or even by Government. Do you think 
that a strong patent system is likely 
to attract more capital for industrial 
development?

Prof. Kilbridge: I* think that, 
general, a strong patent system h^s 
the effect of encouraging research and 
development and that therefore, there 
would be greater investment in re
search and development.

Shri M. L. Jadhav: How many 
patents does your country ha'd in India 
and how many patentees are manufao. < 
turing their products in Indik?

Prof. Kilbridge: I do not have that 
information.

Shri M. L. Jadhav: Do you agree
the price of patented medicines in 
India is much higher as compared to 
the international price of the same 
medicine?

Prof. Kilbridge: I do not think there 
is such a thing as an international 
price for a given drug. It must differ 
from country to country. M y own ex
perience after living here for two 
years is that the retail price of drugs 
in the chemists in Delhi is cheaper 
than they are in Chicago or Washing
ton.

Shri P. K. Kumaran: On page 7 you 
say:

“My experience in India during 
the past two years convinced me 
that, although the cost of basic 
drug manufacture was higher in 
India than in the United States, 
mostly because of the higher cost 
of raw materials and the uneco
nomical scale of production, still 
consumer prices were lower/*

Have you got any factua1 data on the 
basis of which you arrived at this 
conclusion?

Prof. Kilbridge: This is purely a
personal observation. In the presen
tation of my testimony for the record,
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I did not give that statement. Not 
because I had changed my mind, byt 
because I had made a personal obser
vation and I had nothing to support it. 
I have no survey or extensive data to 
support it.

Shri P. K. Kumaran: During the 
years immediately following the first 
World War, The American pharma
ceutical industry which was in a lower 
stage of development took full advant
age of the patents registered by G er
mans in that country and developed 
the industry. If so, do you think the 
Indian industry should be denied such 
an opportunity of utilising the w ell- 
known formulae, etc. and developing?

Prof. Kilbridge: I am not familiar
with your observation â bout the be
haviour of the U S drug industry after 
the first war. As I said, I do not re
present the drug industry here speci
fically. I represent the United States 
Chamber of Commerce. I am not 
familiar with your observation and 
I have no comment to make on it.

Shri Peter Aivares; You had argued 
from the point of view of technologi
cal development as well as industrial 
finance. A  reference has been made 
here to the particular poetical economy 
that our country wants to evolve and 
develop. In this context, various 
political economies are being respond
ed to in different manner. Developing 
economies are now coming together 
under an Asian Development Bank in 
which developed nations are investing. 
Again, the UN has asked all develop
ed nations to pay 1 per cent levy upon 
their national income. If the res
ponses are so varied, why is it not pos
sible for the foreign investor to con
sider developing the industry in India 
by even permitting the abrogation of 
the patent law as was done in Hussia 
and Japan until they developed their 
own industry?

Prof. Kilbridgre: Unfortunately the 
individual industrial investor looks 
upon his investment as an opportunity

to make profit in the long run. His. 
social instincts, although they may he 
highly developed, are I believe, secon
dary to his instincts as a businessman; 
whether he is a foreign investor or 
Indian, tho basi? nctivcs are the same 
Accepting these motives, we have got 
to ask ourselves, is a mixed economy 
such as India going to be successful 
in developing industrial enterprise if 
they refuse to acknowledge the motives 
of free enterprise?

Shri Peter Aivares: You have talk
ed about the incentive for foreign in
vestment. The Reserve Bank of India 
Bulletin for May, 1965 reveals that 
the investment of both the U K and 
U S A  in India drew the largest profit 
in India than in other developing coun
tries and even in the investing coun
tries, i.e. U.K. and U.S.A: So far as 
U K ’s investment is concerned, the pro
fit in India was 8.8 per cent, all other 
countries average 7.9 per cent and 
domestic, i.e. in U K  itself 7.8 per cent. 
Similarly for U S A ’s investment, in 
India the profit was 11.9 per cent, all 
other countries average 10.2 per cent 
and domestic, i.e. in U SA  itself, 9.1 per 
cent. Therefore, it is not proper to 
argue that there should be a proper 
climate created for investment by 
maintaining the old anachronistic 
patent Jaw.

Prof. Kilbridge: Are these profits 
that is, profits after deducting all 
taxes?

Shri Peter Aivares; In one case, it 
is net profits. In the other case, it is 
profit on investment. Whatever it is, 
the ratios are similarly worked for the 
different countries.

Prof. Kilbridge: It is difficult to
compare the profit margin from coun
try to country, from industry to in
dustry. I have one set of data from 
the Reserve Bank of India and 
another from the Commerce Depart
ment of the US. I have tried to work
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lit out and I did not g*t very far with 
it. Even if we accept the figures given 
<by the Reserve Bank/ to get a return 
o f 8.8 per cent in U S A  is fairly easy, 
while on 11.9  per cent profit in India 
is realised with much greater risk 
than in the United States and with 
much greater trials and tribulations.

Shri A. T. Sarma: You have men
tioned in your statement that forei
gners may not invest money in India 
and open factories if more protection 
is not provided in this Bill. What is 
the kind of protection that you re
quire?

Prof. Kilbridge: I say that if the 
•present patent protection is greatly 
weakened, it may influence the rate 
of inflow of private foreign invest
ment. I did not argue that the pre
sent patent law retards foreign pri- 

•vate investment.

Shri A. T. Sarma: What is your 
-specific suggestion in this matter?

Prof. Kitbrldge: I plead for no more 
^protection than the present protection. 
I think the present law needs some 

-changes but not rftich drastic changes.

Shri Dalpat Singh: You have object
ed to the provision in the Bill which 
reduces the time during which a paten
tee can enjoy the benefits of his 
patent. In view of the fact that mar
keting facilities have increased in i^e- 
-cent year8 what do you think should 
be the time limit for the patentee to 
get full benefits of his patent?

Prof. Kilbridge: It varies from 
patent to patent and country to coun
try. I think it would be better if 
India adheres to international stan
dards in this respect. After all, it is 
•not only the condition of the market 
which determines the rate of return. 
The problem is as much the scale of 

^manufacture and the rate at which one 
can produce the product as much as 
the sale of the product. If  a unit 
Works one Shift instead of three Shifts 
it will take three times the period to 

*get full return. Similarly, if it works

for half a shift, it will take six times 
the period to get full return on inves- 
ment. •

Shri Bade: On page 4 of your memo
randum you say:

“Clauses 87 and 88 of the Patents 
Bill, 1965, provide that all patents 
for foods, drugs, and their chemi
cal intermediates will be endors
ed as ‘licenses of right’, and that 
where an endorsement ‘Licenses of 
right* exists any person wishing 
tq work the patent in India may 
require the patentee to grant him 
a license on mutually agreeable 
terms, or on terms decided by the 
Controller of Patents in the event 
of disagreement. These c’ auses, 
in effect, virtually deprive the 
affected industries—and especially 
the important pharmaceutical in
dustry— of their patent rights, 
throwing open these patents to 
any number of applicants without 
regard to their financial or techni
cal ability to work them properly, 
and setting* a ceiling on royalties 
rather than allowing for free 
negotiations based on the merit of 
the product involved/’

W hy do you object to this clause? Is 
it on’y  because the manufacturer or 
inventor is put to loss?

Prof. Kilbridge: M y criticism of 
clauses 87 and 88 is based on the fact 
that they deprive these industries—  
food, drug and chemical industries—  
of their patent rights, which I think 
is somewhat discriminatory. They 
virtually throw out all patent rights 
in these industries.

Shri Bade: Do you not think that 
during the last fifteen years of our 
independence the foreign firms have 
created monopolistic conditions by 
obtaining patents and exploited our 
country?

Prof. Kilbridge: I have the feeling 
that monopolistic manufacture in India 
has its roots essentially in the licens* 
ing system. This avoids duplication of
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effort and controls the amount of 
money invested in various industries 
and limits the foreign exchange drain.

Shri {Bade: Suppose a patent i* 
granted in India for an American firm 
for both the process and the product 
manufacturers from Italy or Japan  
cannot come to India and compete with 
that American fitm and that creates 
monopolistic tendencies at the cost of 
consumers.

Prof. Kilbridge: I agree that it is 
one of the functions of patents to have 
a protected market.

Shri Bade: Therefore, it is better to 
abolish the patent law and allow the 
manufacturers to compete as in Italy.

Prof. Kilbridge: In a situation in 
which you abolish all patents you 
may find no one coming forward to 
manufacture things.

Shri Bade: In Italy there is no 
patent law.

Dr, C. B. Singh: Because of that 
there is any amount of spurious drugs 
in Italy.

Shri Bade: In your present note you 
seem to have taken a different line 
from your previous note. In your 
previous note you had come to the 
conclusion that our present Bill 
amounts to abrogation of all patent 
rights. In that note you had objected 
to the license of rights, compulsory 
licence, provision of appeal, amount erf 
royalty etc. In fact, you had object
ed to every section of that Bill. It 
means that according to you there 
should be no amendment at all.

Prof. Kilbridge: Are you referring 
to another statement made by me.

Shri Bade: You have given previous 
note which w as circulated to us. The 
note which was circulated to us pre
viously by the Chamber.

Frof. Kilbridge: Is it my note?

Bfcrl Bade: I am sorry that is not 
your note. That is from International 
Chamber of Commerce.

Shri B. P. Sinha: I would like to put 
one or two economic questions because 
the witness is an economist. A s the 
witness has pleaded that India needs an 
inflow of foreign capital and inflow of 
foreign technology; now, we have our 
own plans in which there is rightly 
referred that we would like to en
courage the inflow of foreign capital 
and technology in a planned manner. 
Now Patents Bill is only a part of the 
incentive that is provided for the in-' 
flow of foreign capital as he himself 
slud and the effect of the Patents Bill 
that he said in the Memorandum it
self is more or less psychological. 
Now the real criterion for inflow of 
foreign capital will be the return on 
the capital that is available in India. 
Now our Reserve Bank has made a  
survey to which also the witness has 
referred about the return on capital 
by the various sectors of the industry.
I will refer him to the November 1965 
Reserve Bank Bulletin— he has refer
red to November 1964 Bulletin—pages 
1697 and 169$. Since he will not have 
the bulletin with himself I will just 
read out the figures given there. Now  
it is stated that the profit after tax as 
percentage of net worth from 'medi
cines and pharmaceuticals is given as 
below— I will also compare with the 
general profit from the industry as a 
whole. Now in 1960-61 profit 'fro m  
medicines and pharmaceuticals was 
17.2 per cent as compared from all in
dustries 10.9 per cent. In 1961-62 from 
medicine and pharmaceuticals it works 
out to 16 per cent as compared to all 
industries 9.9 per cent. Now in 1962
63 the return from the profit after tax 
amounted to 11.9 per cent as compared 
to 8.6 per cent from all idustries. In 
1963-64 it is 12.7 per cent as compared 
to all industries 9.3 per cent. Now the 
witness will notice that the return 
from the medicine and pharmaceutical 
industries is higher than the average 
return from all industries. I would 
like to know this from the witness: 
Whether he is aware that of the 9001
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ttrugs in common use in India about 
100 of them enjoy patent protection.

Or. C. 9. Singh: Even less than that.

Shri Bade: I am just giving an 
average and about 800 do not enjoy 
any patent protection. Now what 1 
have been trying to find and I would 
like the witness to answer is: What 
percentage of this profit as included in 
the Reserve Bank Bulletin could be 
attributed to the patented medicines 
because after all out of 900 only one 
hundred have got patented protection. 
Now what is worrying our mind is 
that so far as the other medicines are 
concerned the average profit may be 
low but so far as the patented medi
cines are concerned the profit to us 
appears to be unreasonably high and 
as a result of the very high prices 
that the patent products are in a posi
tion to command the average profita
bility from the medicine and pharma
ceutical is pushed up. This is what 
the feeling is, that is, because w e have 
not been able to get any data separate
ly  of the profitability of the patent 
products from th$ non-patented pro
ducts. Now that being at the back of 
our mind we feel that even if we  
weaken -the patents system in this 
country it will not very much effect 
the returns on the capital investment 
in the medicine and pharmaceutical 
industry and, therefore, it w ill hare  
no effect even if it* has marginal effect, 
on the inflow of the foreign capital. 
If  the witness could enlighten us on 
the point probably it will go a long 
w ay to remove our doubts.

Prof. Kilbridge: As far as specific 
knowledge of cost-price relationships 
in the medicine and pharmaceutical 
industry is concerned, you must please 
rely upon the witness from that indus
try who will be coming up next week. 
I would, however, argue we should 
not look at the return on investment 
as the sole criterion for attracting 
foreign critfital, as the return on in
vestment in under-developed countries 
is only 6ne of several criteria. There 
are other factors like political climate,

social and political stability, the diffi
culties of doing business, the idiologies 
of Government, etc. These are things 
which also greatly influence foreign 
private investment, and return on in
vestment is only one among them.

I have some information about drug 
prices in U.S.A. which shows that, as 
a matter of fact, the patented drugs 
have shown a consistenTHrop in prices 
in U.S. in the past few  years. Let 
me read this news release disclosed 
today. It shows prescribed drug 
manufacturers have been holding the 
line of price in arresting the nation
wide inflationary trend. Figures dur
ing 1965 show a drop in wholesale 
prices for prescribed products on 
average of 1 per cent annually since 
1961. Drug products covered by 
patents have shown an even more con
sistent drop of 8 per cent during the 
same period. It is a fact which be
lies the recent criticism in that u n d er  
the modem patent system non
patented drug items have experienced 
an increase slightly more than 2 per 
cent. T his again is a bewildering 
statistics to those who argue that the 
patent system is causing increasing 
prices. But again I would beg of you 
to ask this question of the* drug indus
try  people.

Shri M. R. Shervani: I am sure that 
the intention and the motive of the 
Iniap Parliament while enacting this 
is not to retard industrial growth. 
Sometimes, we enact these to stimulate 
industrial growth and sometimes to 
restrict social evils.

In this Bill regarding patents, an 
effort haslbeen made to plug the loop
holes and to improve upon the present 
law. In your opinion, this new Bill 
weakens the existing law. A s far as 
I can see, there are two points to which 
most vigorous objection is being rais
ed. One of them is the shortening of 
the period.

I personally feel that it is in .the in
terests of industrial growth because 
if you shorten the period of patents, 
then two or three years more are given
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industries, and that w ill stimulate in
dustrial growth in our country.

The other point is about the com
pulsory licensing. Here, I want to 
understand from you what the fear of 
the foreign investors is. For, as an 
economist and as an industrialist m y
self, 1 know that merely owning the 
patent or the process is not enough lor 
anybody to be able to put up the in
dustry, because technical know-how  
is much more important than he 
patented process, and I, for one, would 
never attempt to invest my money or 

, encourage others to invest their money 
on the starting of an industry, merely 
because I happen to have the patent 
or those others have the patent. Un
less and until I have the technical 
know-how and the assistance etc. 
which would be required from the 
originator or the inventor of the 
patent, I would not attempt to start an 
industry. I must rather go out of my 
w ay to give him whatever he wants 
in the shape of royalty and so on so 
that I may ensure the smooth work
ing of my factory.

This provision that has been made 
here is for the purpose of restricting 
the evil of exploitation* by a greedy 
patentee who would not grant a patent 
just because a competitor has come 
into the field. In such a case, the 
Controller of Licence will certainly 
examine the technical ability, the 
financial capability etc. of the person 
concerned, before giving the licence. 
As regards the fears that you have 
mentioned at page 4 of your memo
randum, namely that if this compul
sory licence is given, then any number 
of applicants could have the licence,
I would submit that certainly and 
surely, no Government would like to 
waste the internal capital by issuing 
licences to half a dozen people or a 
dozen people without ascertaining 
their technical and financial ability to 
set up the particular industry.

I want to know from you what 
specific fears the foreign investors have

in this regard, for, to m y mind, these 
things are not only in the interests of 
the country and in the interests of in
dustrial growth, but they are also in 
the interests of the foreign patentee 
or inventor; they do not harm the 
foreign patentee or the foreign inves
tor in any way, because in spite of the 
process being known, somehow most 
of the industrialists would like to 
have collaboration. And we do have 
already collaboration in our country 
in fields where there are no patents. 
For instance, take the petro-chemical 
industry, and several other industries 
where there are no patents. I have 
myself started a dry battery industry 
where there are no patents, but I have 
collaboration with a British firm and 
I am paying royalty to them, because 
I want to have a smooth working of 
my plant and also quicker production.

So, what is the fear that you have 
in your mind?

Prof. Kilbridge: I must say that I 
am sure the Indian Parliament has no 
desire to frustrate industrial develop
ment and that this patent law is in
troduced not for that purpose, and 
that this is the farthest thing from 
your minds. But I have a fear, how
ever, that‘we may be doing the wrong 
thing for the right reason, and no 
matter how good the purpose of the 
Bill may be, it may serve just the 
opposite end.

To argue that since a patent can be 
worked easily without the needed 
know-how and management techniques 
and that, therefore, a patent itself has 
no meaning is really to argue against 
the patent system in toto. A  patent, 
admittedly, is a necessary and not a 
sufficient condition for manufacture, 
but it is necessary.

Shri M. R. Shervani: What remedy 
would you suggest against a patentee 
who does not exploit the patent over 
a reasonably period of time? If you 
object, to our clause, then what alter
native remedy would you suggest 
against this evil of exploitation for

3 9
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personal profits for a longer period 
than is reasonable?

Prof. Kilbridge: The licence of right 
to my mind creates the possibility of 
too many manufacturers starting pro
duction on less than an economic scale 
and competing for a limited market 
and for limited raw  materials.

Shri M. R. Bhervani: I am sorry I 
have not been able to follow your 
answer.

Prof. Kilbridge: The question asked 
previously wag w hy there should be 
objection to the'ifc€nces of right in 
view of the fact that Government 
would not be likely to license a person 
who is not capable of producing and 
who does not have the funds, the 
technical skills and so on.

Assuming that the provision is Pro
perly administered and that every
body who applies for a licence of right 
and is so. granted one can indeed pro
duce efficiently and does have the 
capital to do so, then there may be 
too many people- producing the same 
item. To resolve this, I would like 
the economy of operations to be kept 
in view. Larger factories can gene
ra lly  produce th ings cheaper than 
smaller factories. So, we have both 
the cost-price relationship and also the 
economy of operation in economic 
development as criteria in trying to 
decide whether we should allow con
trolled monopoly for the purpose of 
economy of production or whether we 
should allow competition for purposes 
of economy of production.

Mr. M. R. Shervani: The basis of pri
vate sector is competition. So, the 
private sector is not afraid of compe
tition. On the other hand, the private 
sector welcomes competition, because 
thereby the quality improves, and the 
costs are brought down and produc
tion increases. The U.S.A. certainly 
would not favour control* and mono
polies. You have a free economy in 
your country where you compete, and 
you are progressing through that

system. So, where the fear if too 
many people start producing the same 
product?

Prof. Kilbridge: If the system were 
totally free and open then the fear 
would not exist, because then the 
market would handle things. But in 
India where there is a controlled eco
nomy and a planned economy, the 
private sector really does not function 
or operate as dependent upon the 
market but as dependent upon Gov
ernment. A  man who has a factory 
running on one shift, if he sees a com
petitive licence issued to somebody 
else to set up a similar factory and 
run one shift in competition with him, 
when his factory requires operation on 
two or three shifts, in unfairly treated.

Shri M. R. Shervani: But you have 
*not answered my question. M y point

is this:

In the present law, we have given 
a certain limited period for exclusive 
exploitation of a patent, and now we 
are seeking to reduce that period by 
two years or four years in the case of 
drugs and medicines. My question 
was: What alternative remedy would 
you suggest to prevent the evil of ex
ploitation for a longer period than 
what we have suggested? W e say  
that if a patentee does not start 
manufacture but is exploiting it by  
import of the patented product, then 
compulsory licence will be given to 
anybody who is capable of producing 
that producfT W e do allow a patentee 
to exploit his invention or his product 
for a certain period, and it is only 
after that <that the Government of 
IndFa would give or grant any com
pulsory licence.

If you do not approve of that, then 
what alternative suggestion have you 
got to prevent this exploitation for a 
longer period than is allowed in the
B ill?

Prof. Kilbridge: Talking to the
narrow point of what should be done 
about a patentee who daes'not exploit
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his patent and who prevents It from 
reaching the market, and to that point 
alone, I wotiid say that thtere are 
several examples in international 
patent law that we could follow. I  
have no particular argument for an y  
one of these, but T do sympathise with 
the position that the patentee who has 
no desire to work his patent may have 
his patent revoked or cancelled.

Shri Bafkrlshna Wasnik: In your 
statement at page 7 you have stated 
that the existing Indian price control 
lagislation is adequate for direct 
action, if that is thougKT necessary. 
Could you elaborate this statement?

"Prof. Kilbridge: W e have had price 
controls in India on pharmaceuticals, 
since, as far as I can recall, about the 
middle of 1963. Controls were intro
duced under the Defence of India 
Rules. I understand the Defence of 
India Rules in respect of control of 
drug prices is no longer applicable, but 
that a new way of achieving the same 
thing through an extension of the 
Industrial Resolution, or some such 
instrument, can be used for continu
ing control, and, in fact, has been, or 
is About to be used, for the purpose of 
continuing the control of drug and 
medicine prices. This is a direct w ay  
of controlling prices. Considering all 
the factors that go into drug prices, 
the patent is one of the smallest, and 
you cannot control drug prices directly 
through patents.

•Shri B. K. Das: You say that 4 per 
cent royalty is not adequate, and that 
it should be settled by negotiation. 
Can you give me an idea as to what 
generally is the percentage allowed in 
such cases?

Prof. KUbridge: It varies all over 
the place. Usually it depends upon 
qtych things as {be value of the pro
duct, the size o f the market, the num
ber of those licensed etc. Preliminary 
royalty rate may decline with time 
very rapidly; it may be 8 per cent for 
the Irst year’s production, declining to 
3  per cent after ten years. So, it Is 
807(B)LS—2.

impossible to generalise on it. The 
argument here is less aimed at the 
amount o f percentage than at 
principle of control.

Slud B. K. Dm: But can you give
the maximum percentage?

Prof. Kilbridffe: There would ^e a 
limit beyond which the manufacturer 
would not get any benefit. That would 
be the maximum.

Shri B. K. Das: You have also said 
something about appeal to the court. 
Would you like if the appeal is to a  
special tribunal?

Prof* Kilbridge: I would think that 
it would be more consistent with the 
way you do things in India* to have a 
tribunal.

Shrimati Sharda Mukerjee: About 
balance of payments you have said 
that if Indian private capital can have 
an alliance with foreign capital, we 
can thereby eftter the world market, 
but we find that on the contrary some 
of the agreements are such that we are 
precluded from certain world markets 
either because of international trade 
agreements or because the companies 
with which agreements have been 
arrived at have put these restrictions. 
How then do you think that this will 
give India access to world markets? 
What world markets are you thinking 
of specifically, because international 
agreements, the European Common 
Market etc., would preclude us from 
those markets. There is also the 
Atlantic Agreement between America 
and Britain. So, which particular 
market have you in mind, and would 
the purchasing power of these markets 
which you are thinking of be really of 
any substance to India?

Prof. Kilbridge: The markets I have 
in mind are the markets of Southeast 
Asia and Africa more than the Conti
nent o r Western oountries. • This kind 
of agreement in which a collaborator 
is starting a factory with an Indian in
vestor, giving him the patents, the
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knowhow and so forth but preciuomg 
the possibility of his selling anything 
abroad, so that his own export pro
gramme f w n  the United States and 
other countries is not affected, is . bad 
thing, and I decry it} and I hope that 
in future you would not go into such 
things, but enter only into such agree
ments which not only permit export of 
a certain percentage of the products 
but require a certain percentage of the 
products to be exported and thus put 
the burden for managing the export on 
the foreign collaborator.

Shrimati Sharda Mukerjee: Justice 
Ayyangar, at page 1 1  of his report, has 
made the following pertinent observa
tion:

“These patents are taken out by 
foreigners not in 'the interest of 
the economy of the country, but 
with the main object of protecting 
an export market from competi
tion from rival manufacturers 
particularly those in other parts of 
the world.”

Therefore, it is in  the interests of 
India to have this sort of patent law  
which would ensure security for her 
own manufacturers. Because the pre
vious Act w as unsatisfactory, these 
modifications have been made! I do 
not quite agree with this point you 
have made regarding the effects on 
our balance of payment situation, be
cause as things stand at present, I do 
not think if we enter the, international 
market we have a better chance than 
with collaboration. .As far as the 
Asian markets re concerned, there 
also there are limitations.

Prof. Kilbridge: As far as entering 
the world markets is concerned, one 
reason why in many cases we have' to 
have foreign collaborators is to ensure 
efficiency of production, quality of the 
product and international standards of 
products. It is extremely difficult for 
an Indian manufacturer whb hafl not 
had the experience of meeting (hese 
standards to meet them by himself, to 
rise above the environment, as it were, 
to turn out a product of good quality!

The point about the protected 
market abroad for the foreign manu
facturer, into which no one else can 
export if he has a patent, is telling. It 
is for this reason that I would urge 
India to insist on bringing the manu
facturing facilities to this country and 
get the full advantage of the patent 
in term? of having the factory h e re .. 
To do that, we have to set an environ
ment which attracts the foreign inves
tor. TJie patent law is only one 
small part of the whole thing.

Shrimati Sharda Mukerjee: May 1
put it to you this w ay? If your 
foreign capital were to come to India 
on fairly remunerative terms, you 
would probably have a much better 
chance in the Asian market also.

Prof. Kilbridge: Yes, I believe so.

Shri Shyanmandan Mishra: The eco
nomic basis of the learned witness for
growth and development is quite dear 
His whole approach seems to be based 
mainly on considerations for attracting 
private foreign capital. That being 
so, one is naturally tempfed to *sk  
whether any study has been made in 
the United States, anywhere, to indi
cate the extent of correlation between 
the inflow of private foreign capital 
and the patent rights granted; if Bo, 
we would be very grateful for getting 
the results of such a study. .

Prof. Kilbridge: There have been 
some studies made, both through our 
Department of Commerce and the 
Business Council for International 
Understanding. I see that one of the 
witnesses who is going to be here, 
next week is professor Meagher, who 
was with the Business Council for In
ternational Understanding and who I 
believe, conducted such a study. He 
considered not only patent protection 
but other factors as well and I would 
urge you to bring this question to him.
I think, he will be able to help you.
I can myself search for it and I can 
also refer it to him as I know he w ill 
be more able to put his hands on it 
than I.
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Shri Shyamnandan Mishra; You
have been very kind to give us very 
valuable information about many as* 
pects of the working of our economy, 
but you were not able to give the in
formation sought by an hon. Member 
here as to how many American patents 
based on the 21 per cent of the total 
of the private foreign investment here 
were working, but, stfrely, you would 
be in a position to give us some in
formation about the working of patents 
in your country. How many Ameri
can patents and how many foreign 
patents are working in your country 
at the moment? ‘

Prof. Kilbridge: I can guess, but 1 
am sorry I just do not know the speci
fic number. I am an economist not 
a patent lawyer.

Shri Shyamnandan Mishra: Would 
you be able to send it on to us?

Prof, Kilbridge: I can search out the 
information for you.

Shri Shyamnandan Mishra: Accord
ing to you, the proposed Bill seems to 
be of a restrictive nature. _  As a 
natural inference from this one would 
seem to think that the present law is 
more liberal in character* That being 
so, one would be entitled to think that 
on the basis of the present law there 
should have been a more liberal inflow 
of American or foreign private capital 
here. If the present la w  is allowed 
to stand as it is, do you think that 
there would be a better picture; if so, 
why did the better picture that you 
portrayed before us not materialise in 
the past? You have indicated that the 
total foreign private investment pro
jected for the Fourth Five Year Plan 
is of the order of Rs. 150 crores a year 
or something like that. We had also 
projected in the Third Five Year Plan 
total foreign private investment of 
the order of Rs. 300 crores, that is, 
about Rs. 60 crores _a year; but that 
did not materialise with the present 
patent law. Therefore, would you 
kindly indicate how you think that 
there could be a more hopeful picture ‘

in the future if the present measure 
did not come about?

Prof. Kilbridge: As we all know, 
the patent law is one of many factors 
in the investment climate of a coun
try. It i$ not the most important; 
there are other factors more impor
tant. These factors have in the past 
added up to a chancy, uninviting, 
climate for investment in India. It 
has changed from time to time this 
way and that, but in toto the invest
ment climate in India has been barely 
acceptable; it has not been good. That 
is why foreign investment has not 
come in very fast. If we worsen the 
climate, we will get less foreign in
vestment and if we improve the cli
mate, wo will get more foreign in
vestment. There are many ways to 
improve the climate. Some things are 
being done right now to improve it. 1 
can see them happening, even in the 
press. The Patent Bill is contrary to 
this trend. We can improve the 
climate for foreign investment in 
various ways and we can, at the same 
time, weaken patent protection. These 
could be offsetting elements.

I personally strongly believe that 
India should try to increase this inflow 
of foreign private investment. I think, 
it can do this with its present form of 
social democracy and planned eco
nomy. I do not think it is inconsistent 
with a socialistic pattern of develop
ment. I think, it is essential to bring 
in foreign capital. I just do not think 
that the balance of payments problem 
is going to be solved in the long run 
by foreign government loans. The 
interest burden on thes^ loans alone is 
becoming formidable. India has got to 
find foreign exchange which comes in 
from the private sector. To do this 
we have got to make the finest invest
ment climate we can make consistent 
with our principles.

I think, the patent system that India 
has now is consistent with these prin
ciples. It meets international stand
ards. I think, the Patent Bill proposed 
is harsher than the patent laws of
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other competing countries and cannot' 
have anything but a detrimental effect 
upon the flow of foreign investment 
into India. I do not think that by any 
means the new patent law is going to 
hasten foreign private investment; it 
is going to slow it.

. Shri B ibh u ti M ishra : On page 3,
line 5, of your statement ‘ today you 
have said:—

“Owners of patents* are not free 
to fix a monopolistic price or to 
ignore the activities of competi-. 
tors.”

Then, on page 6, last line, you say:—

“As with the balance of pay
ments question, this private ques
tion is difficult to resolve pre
cisely.”

What do you think to be proper to fix 
reasonable price in India?

Prof. Kilbridge: The meaning I had 
in mind in the statement on page 3 is 
that a patent does not grant monopoly 
in the sense that “monopoly” is nor- 
m al’y used by an economist, in which 
you have one suppier and he has con
trol over the market and the price the 
market will have to pay. There are 
competing products and competing 
processes for any patent and no patei£ 
is immune to new research and new 
development which can produce a 
newer and better product on better 
processes. So, a patent owner has a 
limited kind of protection and a limit
ed kind of control during the period.

S h ri B ibhuti M ishra: Monopoly
means monopoly control. When one 
has got a monopoly control, we have a 
cohtrol for the prices, and when the 
price is controlled, the poor will be 
suppressed.

Prof. K i bridge: We have also, as I 
mentioned earlier, the alternative use 
of price controls; the Government of 
India has very successfully used price 
controls in the past and, if necessary, 
m ay utilise it in the future.

Shri B ibh uti M ish ra : Somewhere 
you have mentioned that the U S A  
charges a profit of 10 per cent* I  
think a ten per cent profit is too 
high.

Prof. K ilb r id g e : I think I have 
been fortunate enough to escape that 
indiscretion. I do not think I have 
put in pro^t figures.

Shri M eh rotra : The prices of some 
of the drugs and medicines in Ame* 
rica are less than those charged in 
India. In India the prices are more 
than those * available in America. 
What will you suggest in order that 
the drugs jnay b e  a v a ila b le  at a 
moderate price in our country?

, *
Prof. K ilb r id g e : I do not have 

specific information of comparative 
prices, especially of medicines and 
drugs, as charged in India and in 
other countries or any cost of produc
tion figures. We have to refer to the 
Industry people who I understand 
have made a scrutiny and several sur
veys of the cost structures in other 
countries. I do not know that we 
should start with the assumption that 
the prices of drugs and phamaceuti- 
cals to the patient in India are higher 
than they are in other countries. In 
my own experience, I found th it the 
prices of certain drugs which I pur
chased while in India, for my child
ren, were cheaper than the price in 
Chicago where I was previously. I  
think the industries people will b*  
able to answer the question.

S h ri M eh rotra : Some of the life- 
saving drugs are sold at a very high 
price in India and they are imported 
from foreign countries. Will this 
BiH be helpful to get those drugs at 
a cheapen price? ‘

Prof. K ilb r id g e : I sympathise com
pletely with the fee’ings of this body 
which has a strong desire to reduce 
the cost of medicines* to the poor. I  
think it is essential for the Indian 
way of life and the Indian w ay o f  
doing things, to make it possible f o r  
every man to afford the drugs that
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he needs. I do not think that the 
patent bill is the best w ay of doing 
this. I think there must be more 
efficient ways of doing it.

S h ri Sham  Lai S a ra f: The hon. 
witness represents the Chamber of 
Commerce in the U SA. I want to 
combine three things in one question. 
Three things are discernible from the 
Patent Bill. Firstly, we have very  
poor knowhow, and certainly we can
not progress unless we can get the 
know-how and import it. The question 
is, on what terms can we do that. I 

'  would like to have your advice on 
that. How can we encourage the 
knowhow to come into this country 
at what is called a reasonable cost? 
Secondly, how can that contribute to 
our further knowledge and further 
research on the subject so that indi
genous knowhow will also grow here? 
Thirdly, about the drugs and chemi
cals needed in the country, there is 
no scarcity for them, and we get 
them at a reasonable prices. Keep
ing that in view, as far as the provi
sions of this Bill are concerned, don’t 
you think that these provisions, if they 
are kept as they are, will be conducive 
to fulfil all these objectives that we 
have before us?

P rof. K ilb r id g e : Let me reply \o
the first two points, and then ask 
for a restatement of the third one. 
The first question was, what is 
the best w ay to attract foreign know
how for industry. I think the an
swer is obvious: capital. We have to 
throw money and knowledge and 
heart and skill all into it. Buy know
how through collaboration; I do not 
think it can be done well without 
capital. Technical assistance and 
agreements that bring only foreign 
technicians to assist an industry are,
I think, a flimsy w ay of attracting 
technical knowhow. The best w ay is 
the w ay that India is generally trying 
to do it: b y bringing in foreign capi
tal with collaboration agreements 
with Indian capital, and insisting on 
the training of Indian technicians and 
Indian m anagers by the foreign

technicians; by insisting also that as 
much of the research and develop
ment work that can be done in India 
should be carried out, here, so that 
the company develops an integrated 
business complex, as autonomous a 
group as possible within India, rather 
than £ branch of a company which 
sends its research results abroad. I 
would like to see, the growth of indus
try in the way I suggested. It has 
to capture the knowhow so that the 
people are trained and are made 
available to other companies as they 
move around within the industrial com. 
munity aijd develop skills in a variety 
of different stations and circumstan
ces. I think it is essential to do this.

Shri Sham  L ai Saraf: From your 
reply I find that you have combined 
both the knowhow and the importa
tion of capital. Cannot this be 
separated?

P ro f. K ilb r id g e : They can be sep
arated. I think it is an expensive 
way of doing things. We could start 
a factory in India without *oreign 
capital, by using public loan money, or 
with free foreign exchange. We can 
hire a group of foreign engineers to 
come here and set it up for us and 
show us how to operate It.

S h ri Sham  L a i S a ra f: The first
question is, importation of knowhow; 
then there is the question of capital. 
It is up to this country to get that. 
Or, if the cpllaborator gets the know
how and is able to manufacture the 
medicines on his own, well and good. 
If not, one may enter into collobora- 
tion. Do you agree to separate the 
two? These are two separate issues. 
Secondly, we have to get the know
how and make the results available 
at a reasonable rate to the vast popu
lation. For this purpose, there are 
provisions in the Bill fixing the dura
tion of a patent and the rate of roya
lty "to be paid to the patentee. Do 
you agree with -those provisions?

P ro f. K flferidge: As I said before, 
tHe royalty rate should depend on the 
circumstances of each case and is not 
definable in advance.
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Shri Sham Lai Saraf: The Bill pro
vides the duration of a  patent shall be 
JO years. Do you agree to that?

Prof. Kilbridge: 10 years is, I think 
too short a period for two reasons. It 
is inconsistent with international stan
dards which are about 17 years on 
the average. Secondly. 10 years is not 
long enough in many instances, to pay 
back the cost of research and develop, 
mont and setting up manufacturing 
facilities in India. • *

Shri Sham Lai Saraf: What about
royalty?

Prof. Kilbridge: That should be
negotiated in each case.

Mr. Chairman: In page 1 you have * 
said:

"The paten- system is an insti
tution developed as an instrument 
of natonal policy to serve the 
nation’s economic interest.”

That has been the guiding principle of 
U SA  also?

prof. Kilbridge: I feel that the
patent law. Why should you object 
the nation’s econoipic interests in the 
long run.

Mr. Chairman: Earlier your country 
took some decisions regarding the 
patent law. Why should you object 
to those provisions being made in 
India now? Ours is an under-develop
ed country. I hope you have read the 
Ayyanger Report. I shall read out 
one passage from -there:

•*Mr. Langner giving evidence
before the Temporary National 
Economic Committee of the U SA  
which was set up in 1941, speaking 
of the American Patent system 
said:

“'Patents are taken out in foreign 
countries (by Americans) for two 
main reasons. One is that we are 
doing business abroad and we want 
to protect our article, so that the 
German manufacturer or the Eng
lish manufacturer is not able to 
copy it immediately and go into’.

competition with us. In other 
words, it is a great selling point for 
our goods to have a protected in
ventive feature and we have kept 
ahead of the whole world in the 
export markets tjirough our patent 
system*'.

Again, Edith Penrose in his study en
titled “The Economics of the Interna
tional Patent System” has said:

MNo amount of talk about the 
economic unity of the world can 
hide the fact that some countries 
with little export trade in indus
trial goods and few, if any, inven
tions for sale have nothing to gain 
from granting patents on inven
tions worked and patented abroad 
except the avoidance of unpleasant 
foreign relationship in other direc
tions. In this category are agricul
tural countries and countries striv
ing to industrialise but exporting 
primarily raw materials—

Ours is such a country—

“Most countries have little if 
anything to gain economically from 
granting patents to foreign firms; 
and they do so partly because the 
ideals of ‘international coopera
tion’, ‘non-discrimination' and 
similar laudable statements have 
been influential in shaping the 
thoughts of lawyers and states
men.”

I have quoted from your own country. 
Do you agree with these views?

P rof. K ilb r id g e : I could hardly be 
expected to agree with the total pic
ture.

Mr. Chairman: Is that because
yours is a fully developed country and 
ours is an under-developed country?

P rof. K ilb r id g e : No. Indian in
terests should come first and no Bill 
should be passed on the basis of 
pleasing a foreign power. My inte
rest in seeing that India has a good 
patent law is so that India attracts 
foreign investment which it needs 
for rapid economic deve^pment. 1
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'•worked for 2 years for our A.I.D. 
mission in which position I was 
largely responsible for the loan pro
gramme ta Iiidia. I believe fully  
i n  Indian development. But I take 
a realistic view. I do not think pub
lic sector projects are enough for 
India’s development. Foreign pri
vate investment is necessary and you 
do not get it merely by pleasing 
the Government of a country, but by 
pleasing the bussinessmen in that 
country. One way of looking at the 
American patent system is that the 
American patentee is trying to pre
vent competition in the Indian market 
from oth©r freign producers. Another 
way of looking at it is India is 
benefited if we can attract his factory 
to India instead of mere'y importing, 
the product and putting up barriers 
against other products coming in.

Mr. Chairman: This committee is
prepared to give reasonable protec- 
lion, but for for extortion.

Prof. Kilbridge': No country
should give protection for extortion.

Mr, Chairman: According to the
report of the Reserve Bank, certain 
patented drugs are sold at 400 times 
the price. Is it not extortion? I 
can give certain examples. Gross 
profits after tax come to 14 per cent, 
16 per cent, 17 per cent and, so on. *

Prof. Kilbridge: Then we have the 
super tax, tax on dividends, or remit* 
Jtances made, and 90 on.

Mr. Chatrntan: Tfte main object
of the patent law is to start manu
facture in the country and to pro
mote research. Suppose a patentee 
does not start a factory to manufac
ture it here nor does he have any 
research institute here. In such 
cases, if compulsory licences are 
given afte? three years, why should 
there be any objection?

During those three years he has got 
monopoly for importing the product* 
and selling them at exorbitan t 
prices. .What protection can the 
country have against that?

Prof. Kilbridge: I think the
patent should be used or it should be 
revoked after a period of time, 
otherwise I can see no advantage 
to India. When the country is pro- 

% viding all conditions necessary for 
manufacturing the product withm 
the country, one should expect the 
foreign manufacturer to set up a 
factory in that country. If under the 
conditions imade available he can 
make a reasonable profit, he should 
set up the factory in India and manu
facture the items here.

Mr. Chairman: We have no more
questions to put. Thank you very 
much (for coming and giving valu
able information to the* committee.

(The witness then withdrew.) *

(The Committee then adjourned.)
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(The witnesses were called in and 
they took their seats)

M r. C hairm an: The evidence that 
you give is public and will be printed 
and published and placed on the 
Tkble of the House. It will also be 
distributed to the members of the 
Committee. If you want any part of

your evidence to be confidential, it 
w ill be printed and distributed to the 
members of the Committee. Your me
morandum hafs been circulated to the 
members of the Cotnmittee. If you 
want to add or supplement anything, 
you may da so. Otherwise, members 
will ask questions.
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M r. u e o r f  A lfa rech tsk irch in fer : Mr.

Chairman and hon. Members of the 
Committee, may we, in introducing 
ourselves as the representatives of the 
Association of Chemical Industry in 
West Germany, say some words by 
way of introduction about our perso
nal background? Dr. Ulrich Heubaum, 
sitting next to me, is a chemist and 
has a life-long experience in the plan
ning and running of chemical pro
ductions. He is with the well-known 
Bayer Company in Germany and he 
has been asked to deal with chemical 
questions of importance which will 
come up during this oral evidence. I 
am a member of the Bar at Frankfurt 
and advise the Association of Chemi
cal Industry on all questions of in
dustrial property rights and related 
problems in the legal field.

We have pointed out to you in the 
memorandum which was submitted by 
our association, the Association of 
Chemical Industry in West Germany, 
in January of this year, that ours is 
an organisation which represents v ir
tually all of the chemical industry in 
Germany with more than 2,000 indi
vidual member flrms which represent 
all the companies engaged in the pro
duction of chemical goods of all 

i types

The President of our Association has 
aaked me to convey to you, Mr. 
Chairman, and through you to all the 
members of this Committee, his most 
-sincere and respectful greetings. We 
are indeed greatly honoured to be 
heard today by appearing before you 
and we consider it afc an event with
out precedent that we, as represen
tatives of a foreign country, repre
sentatives of a branch of industry x>f 
a foreign country, have been invited 
to come here and to be heard by your 
Committee, which is seized with a 
very difficult question indeed, i.e.; 
revision of your present patent legis-

tation. We hope to be able to con
tribute some ideas and consider this 
invitation to be a remarkable 
example of open-mindedness and we 
feel that this sort of exchange of ideas 
across the borders is very useful. We 
are glad that today in this Committee 
room there will be some sort of dia
logue between India and Germany, 
because as you know, the relationship 
between our two countries has always 
been cordial and i s . characterised by 
mutual respect and very good under
standing of each other’s problems.

The specific purpose of our being 
here today is not, in my opinion, to 
advise you but rather, I would say, 
to share with you our experience of 
the reconstruction of German indus
try, including chemical industry 
after two devastating wars, because 
the evolution of the last twenty years 
will shed some light on the issue 
which is before you. In view of this, 
we consider it to be our duty to be 
here and to communicate to you our 
suggestions and answer to the best of 
our knowledge any questions *hat you 
might want to put.

Since we have to do this in Eng
lish, which is for us a foreign langu
age, may we ask you beforehand to 
have ’patience and indulgence if dur
ing the course of questions some pro
blems of communication may arise?

May I touch on r>ur recent and 
contemporary experience in Germany. 
As you know, at the end of the second 
World War Germany was devastated. 
Our entire industry had suffered very 
severely. The persons who tried to 
get the industry back on its feet had 
to cope with,,every imaginable diffi
culty. In most cases they had to 
start from scratch. They were faced 
with a great many difficulty and res
trictions which were hnposed upon the
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defeated country which were only 
gradually lifted as slowly the Federal 
Republic of Germany regained step 
by step its independence and its 
sovereignty. There is no need to tell 
you that today the Federal Republic 
of Germany ranks among the very 
top of industrialised nations in the 
world.

>
In retrospect now of this evolution 

of the last twenty years of German 
industry during its reconstruction pe
riod I believe that I should touch only 
upon two of the phenomena which 
were casual and characteristic o£ this 
reconstruction, and they are the role 
Of patent protection during this pe
riod and technological co-operation 
with foreign countries. As to patents 
the facts are the following. By the 
end of the war, in the spring of 1945, 
patent protection in Germany had 
ceased to exist. The Patent Office at 
Berlin had closed its doors and there 
was no longer any opportunity to file 
anything and to get any sort of pro
tection.

At the end of the war it was quite 
evident that everything in the coun
try had broken down. There was 
no longer even the possibility of 
travel to exchange things to produce. 
Everything had to be done on a very 
small scale; The German property 
rights—of course, patent right is a 
property righj; the lawyers like to 
call it the intangible property right—  
and patent rights abroad were as a 
rule by the end of the war confiscat
ed as a consequence of the war.

This was the situation that Ger
many had to face and the responsible 
men in Germany in politics, in the 
economy and in the industry who tried 
to get things rolling again knew very 
well that the material aid from abroad 
which began to flow into Germany, 
thanks mainly to the American in
fluence, and all the inventiveness and 
the potential of creative thought that 
was certainly still there in our coun
try and science and technology

alone would not suffice. It was very 
quickly realised—this, of course, was 
based on experience— that the pro
tection of inventive thought along the 
traditional lines of the patent system 
was a pre-requisite for an industrial 
and economic recovery. Accordingly, 
in Germany everything was done 
from the very beginning to re-insti
tute the patent system and to make 
it work again.

At first provisional steps were 
taken to make sure that inventors 
could file their inventions. Then, by 
1949 the Patent Office was re-opened 
and it began its traditional work of ex
amination. The old Patent Act, which 
was originally put into force of law in 
the last decades of the last century 
and which had been changed several 
times according to the changes of the 
economy, was maintained in all its 
basic features; there was no substan
tial change.

Thus, from the very beginning of 
the industrial recovery in Germany 
the inventor could rely on the safe
guards tof the traditional, strong pa
tent protection. This meant that 
under this protection new thoughts 
were readily disclosed and not sup
pressed, and research and develop
ment were encouraged. It also meant 
in our opinion and experience that 
thus a basis was given for an effici
ent industrial investment policy. In 
the face of almost total destruction 
and in a situation characterised by 
the lack of all material assets, the 
intangible assets which are dorman\ 
in an^ nation in the world at any 
time, that is, creative thought, could 
be brought to life in Germany, thanks 
to a very strong patent protection, 
which thus became a very decisive 
factor for the gradual growth and 
reconstruction and for the present 
strength of our industrial society in 
Germany.

It is equally significant—thereby ;
may touch upon the second point 
which I have mentioned—that from 
the very beginning in the patent field
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this sort of protection was offered to 
all foreigners—-anyone in the world—  
who wanted protection of their in
tangible property rights in Germany. 
No discriminatory measures were 
taken in regard to applications, for 
cated German property during the 
example, made by nationals of coun
tries whose governments had confis- 
war or as a consequence of the war. 
The fact that Germany right after 
its defeat provided a strong patent 
protection at the time when the coun
try was still in ruins encouraged the 
inflow of foreign technology, capital 
and know-how and relatively quickly 
Germany could again come to the 
basis of exchange of ideas and tech
nology and re-tie the old links that 
had existed before the w ar because 
the foreign companies felt at ease to 
operate in Germany under those con
ditions of patent protection; they 
felt at ease to grant licences, to make 
known their know-how and very soon 
a very intense technological co-ope
ration between Germany and a great 
many countries began.

As you very -well know, now Ger
many has rather intense economic 
and industrial contacts with a great 
many countries, not only with indus
trialised nations but also with a great 
many countries which are in the 
course of industrial development and 
among those countries, fortunately, 
is also India.

In this connection, after this intro
duction, I might want to make one 
reference which relates also . very  
directly to our experience. Our ex
perience might shed some light on a 
specific problem which has been men
tioned by your Government in the 
well-known report of the Secretary- 
General of the United Nations on the 
role of transfer of * technology to 
under-developed countries. In this re
port your Government has stated in 
its official declaration that as a mat
ter of fact 90 per cent of the patent 
applications which were filed in this 
country are filed by foreigners and 
that only 10 per cent are filed by 
Indian nationals. This fact is deplored 
b y your Government ‘

As you might have seen in our me
morandum, we touched a little bit on 
this issue. In this memorandum w e  
tried to tell you that in our opinion 
this certainly is a situation that 
should be improved. We are of the 
opinion that as time goes on ,a n d  
there is more industrial- development 
in India, no doubt, this ratio would 
change to the better, that is to say, 
there would be more Indian applica
tions. •

In this connection I wish to relate 
to you our experience. We have pre
pared for you a diagram on the basis 
of statistics of patent applications in 
Germany between the years 1905 and 
1965. In this the patent applications 
are shown only in the form of & diag
ram but if you so wish I can give the 
exact figures for the last 10 or * 12  
years which I have with me. This dia
gram shows the total figures and 
then in two other lines, which are on 
this diagram, the applications are 
split up into “ by German nationals”

, and “ by * foreigners” . You w ill see 
that from 1905 onwards, at a time 
when Germany was already an im
portant industrial nation in the world, 
the number of foreign applications 
was relatively high. This is shown 
through the line that you see at the 
very bottom.

I may draw your attention to the 
right side of the diagram, which deals 
with the period after the Second 
World War. A s you can see, the 
broken line starts practically in 1949 
— the time, as you know, when ihe 
Patent Office began to work again, 
and there you will see that this pe
riod of German reconstruction after 
the w ar from 1950 on, is characteris
ed by very sharp rise in percentage 
of foreign applications. I can give you 
the exact ratio of last year in this 
respect— and I quote here from the 
official statistics of the German Pa
tent Office—in 1965, the percentage 
of patent applications filed by foreign
ers in Germany was 42:61 pier cent. I 
may state only briefly— I So not want 
to burden you with all fhese figures, 
if the Committee ao desire, w e ara
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ready at any time to supply this 
material— at any rate, I may point out 
that, for example, in 1950 this * was 
16 per cent and there was a steady 
rise every year and this is not sur
prising to us. We tend to believe th a t' 
in a highly industrialised country, {he 
high percentage of foreign applica
tions is precisely an indication that 
this area enjoys a great economic in
terest, that it is to be considered an 
area where there is progress, where 
there is evolution and where there 
are chances for a better future. In 
this connection, »may I relate to you 
from my experience, may be now, 
based on exact statistics, that since 
the starting of a Common Market au
thority and the attempts to coordinate 
and to merge the economies of he six 
sountries of Central Europe, the num
ber of patent applications from abroad 
—and I mean from outside Europe 
including U.S.A.— in al’ these countries, 
especially in bermany which is the 
only examining country for patent 
applications in the Common Market 
area has increased enormously. As a 
result of this increase, the German 
legislator is now faced with the prob
lem to simplify the procedure, because 
the German Patent Office is no 'onger 
able to bear the load of examining 
every single application that is made. 
Now this sort of fact in the Common 
Market area today where the number 
of foreign— and in “this case primarily 
the United States—patent applications 
has increased so enormously and our 

I Patent Office has practically broken 
jf-down is again an indication that the 

ecomomic progress in this area attracts 
the outsiders to come in and to ope
rate in this market. I realise that for 
a country which has not yet reached 
this industrial stage, things might be 
judged little differently, but believe 
me, in reality in my opinion, there is 
also for India an indication that this 
great country with a large popula
tion is considered by any one who is 
well versed in the evolution of econo
mics and technology as having a 
future. There is a future here and it 
is the intense economic interest of 
the area which is responsible for this 

than anything else. From my

personal experience it seems to me 
that fpr an industrial country like 
Germany a percentage of almost 48 
per cent of foreign applications in the 
last year is quite indicative and quite 
remarkable, and as you all know, 
may be other witnesses from other 
countries have told you already—this 
is not an exception at all. Nether
lands for example, has almost 80 per 
cent foreign applications. There are 
great many countries in the world 

-where you ftnd a similar situation. It 
seems to me, thig is one of the cases 
where a certain amount of patience 
is needed. The problem should not 
be seen exclusively from a pessimistic 
angle. There is much good in this.

Now, Mr. Chairman and Hon’ble 
Members of the Committee, may 1 
again give you some material,. which 
in this respect, is of interest. I hav* 
here from the official statistics of our 
Federal Reserve Bank figures which 
were published in the years 1904 and 

.just recently in 1966, which show 
balances of royalties paid and receiv
ed in the Federal Republic of Ger
many for inventions, processes, copy
rights and so on and so forth. Now as 
you wiil have a look at this document4 
—I would ask you to have a look at 
it— you will see that Germany today 
in the year 1965, arrives at a com 
pletely negative balance of royalty 
payments. A s a matter of fact, if you 
look at last column you will very 
well see from 1950 on, when the ne
gative balance, was still very small—  
but this, of course, was due to other 
factors i.e. the receipts and expen
diture were very small, because this 
was the very beginning of our indus
trial progress—it was very small in 
1950. It has come upto 462. In or
der to explain to you this table in a 
correct aid complete manner, I 
would attract your attention to the 
following. That upto 1962, in these 
statistics of our Federal Reserve 
Bank, also the payments for copy
rights and similar rights were inclu
ded. There seems to be, im fact there 
is no use when discussing technolo-
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gical changes to include payments for 
things of that sort. I will ask you to 
consider the figures in 1963 and there 
you see in the second column, the 
payments for copyrights and similar 
rights are listed. So if you take the 
figures of 1965, you would have to 
subtract 19 and would arrive at the 
figure of 300, which would mean that 
Germany has received in 1965 a sum 
of 300 million, DMs for royalites. And „ 
if you look at the expenditure side, 
you would have to subtract 121, 
which leads you to 660. Germany, in 
other words, in 1965, expended 660 
million DMs for payments on royal
ties. The negative balance,- if it 4s 
corrected taking into" account copy
rights etc. would be minus 360. Well 
we can draw this simple lesson from 
this, in 1965, Germany which in rank
ing is far above placed amongst the 
industrial nations of the world in in
dustrial output, paid more than double 
in royalty payments to other count-, 
ries than it received. In spite of all the 
expenditure we have and all the 
efforts we make for research because 
we are convinced-this is our personal 
experience— that* you cam neither 
build up an industry nor maintain an 
industry unless you devote a . great 
deal of money and time on ingenuity, 
research and development— in spite
of all this, we cannot run our econo
my and our industry without the 
help of countries that have more ex
perience i.e. are more advanced, and 
if you draw the balance of payments, 
you will realise there is,clear indica
tion that we in Germany are more at 
the receiving end than at the giving 
end. This againt I think is a very  
interesting fact. I am glad that we 
are in a position to give you the latest 
figures ° f  1^64 and 1965 which have 
just been published three or four 
weeks back.

I may say one thing more. Just as 
we do not consider the nuifnber of 
foreign applications to be a liability, 
we are equally not likely to . regard 
this in Germany as a completely ne- - 
gative thing, It seems to us that you- 
have to arrive at a sort of balance in 
any economy and in the exchange of

technology and science. Even 
where you do all the thingis that you 
can do yourself with the utmost effi
ciency, you have also to invite foreign 
cooperation. We, in Germany, would 
always be willing to depend in the 
chemical industry on the ingenuity 
and experience of Americans, of Swiss 
and of others and we would be only 
too glad to learn a great deal also from 
you. In chemistry, w e would be at 
the receiving end in the sense that 
we would have a black-fiow of your 
personal experience of some of the 
methods that w e try to use here in 
India.

We wanted to show you the expe
rience of Germany after the Second 
World War. Of course, it is an ex
perience which you cannot just take 
a<nd apply to any other situation in 
the world. I am completely aware of 
this. But there are certain parallels 
in the world. In spite of total des
truction we had quite a few men who 
knew how to run industrial installa
tions. I can assure you that if we 
had not taken these measures to pro
tect these intangible assets, let me say 
like a small little flower that ifl just 
about to come out, it would not have 
grown into anything and the material 
aid which we had received later on 
under the Marshal Plan would not 
have been put into good effect. If we. 
had not created this system which pro
tected our own creative thought and—  
it is cquaJl important— which encour
aged "fhe other countries and also our 
former enemy countries to come back 
and say, “Well, let us try again; let 
us arrive at technological cooperation’" 
the Americans, the British, the French 
and all other countries would not have 
moved an inch. If they had not had 
the assurance that their know-how 
and their inventions have a very good 
and solid protection, they would not 
have come forward to cooperate.

We are dependent on cooperation. 
Today, in science and technplogy, there 
is the science which is worldwide. The 
science or the British science but it 
is the science which is worldwide. The 
knowledge must be communicated 

which is, after all, one of the ends oi



the patent system. But the disclosure 
of the knowledge alone is not suffi
cient. Contracts must be made, ex
perience must be communicated to 
others. This can only be achieved by 
a sound patent system.

Now, let me say a few words in re
gard to the Bill itself which, of course 
has heen touched upon to some extent 
in the Memorandum which has been 
submitted to you in January. It is 
quite clear, as the representatives of 
the Association of the Chemical In
dustry in Germany, we are particu
larly interested in certain clauses of 
the proposed legislation which deals 
specifically with chemical inventions. 
However, one cannot look at all these 
things in such an isolated manner. We 
have to go into the provisions as such 
in their -complexity and in their en
tirety. 1 have not the intention to 
repeat what I have already said. I 
would just briefly mention a few  
things which may have not come out 
clearly in our written Memorandum. 
Let me touch upon, very briefly, the 
provisions of compulsory licencing, 
working of patents and licences of 
right and revocation. That is all con
tained in pp. 4, 5 and 6 of our Memo
randum. But let me make a few  
general jemarks here. We have our 
experience in Germany. Of course, 
the system of compulsory licensing is 
self-evident in a way and the expe
rience has shown that the temporary 
monopoly which is conferred by the 
patent— the legislator confers this 
monopoly for very good reasons—  
should be under some sort of control. 
Whenever there is an abuse or when
ever there are overriding necessities, 
may be in public interest or for public 
welfare, legal measures must be taken 
in advance to guarantee that the in
vention which is patented will not be 
abused This may be resorted to only 
in the case of abuse of the right con
ferred by the patent.

I may, however point out that 
there are other correctives in an eco
nomy which are, in our experience, 
more effective. One of them is com

petition, specially when you touched 
upon the problem of prices which wcr 
shall discuss here sometime ater. 
There is only the competitive element 
which works in an-automatic and effi
cient manner. Of course, we also have 
it and practically in all industrialised 
nations, there is some sort of legisla
tion which d^als with restrictive 
trade practices. It is quite clear that 
in this field of legislation of restric
tive trade practices, you must also 
touch upon the issue of patents and 
industrial property rights. In Ger
many, we enacted the Restrictive 
Trade Practices Act in the year 1958. 
Without going into the details, the 
basic principle of the law is that any 
measure, any contract, which restrict 
competition or which falsifies the 
competitive normal market situation 
is, as such, not valid, Then, of course 
there are certain exception^ which 
have to be there. The authority 
which has been created for this pur
pose can make exceptions and grant 
permissions for certain agreements. 
This German law, in dealing with 
patent rights,. industrial property 
rights, in Sections 20 and 21 says very  
clearly that all. the licensing agree
ments as such are valid as long as 
they do not impose upon the icensee 
any obligations which go beyond the 
scope of the right conferred. Now, let 
me give you one very simple examp e. 
If I am a patentee. I can give my 
patent t oDr. Heubaum and allow him 
to run it until the year, let us say, the 
dates of expiration 1971. Under this 
licence contract, if I would obligate 
him to be bound to this agreement 
beyond the year 1971, this agreement 
would -.not. be valid because it would 
go beyond the scope of my right. This 
is, of course, only a very simple exa- 
ample. Any licensing agreement which 
goes beyond the scope of the patent 
right is invalid. Now you see here 
again that the German legislation in 
a field that has nothing to do with 
compulsory licensing, which is of 
greatest importance in the Restrictive 
Trade Practices Act, has expressly 
permitted these agreements which* 
after all are based on a monopoly
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right. The legislation has clearly said 
that as long as these licensing jgree- 
ments are within the scope of the right 
conferred to the patentee, they are all 
right. They need .not be exempted; 
they need not be registered They 
are all right. But I may tell you thfrt 
there are certain restrictions of li
censing agreements, restrictions which 
I would impose upon D r Heubaum, 
referring to my example, that he 
would produce only in such and such 
a manner, manufacture the product in 
that and that quantity or only in that 
territory or only within a certain time. 
The restrictions of this sort by legal 
definition are within the scope of the 
patentee’s rights. So you see that even 
in Germany where we have a ’ather 
strong law on restrictive trade prac* 
tices, it had been found to be necessary 
aiid especially here the licensing 
agreements should be so to say exempt 
ments should be so to say exempt. 
There are a few examples outside of 
this sphere but they are not regarded 
as restrictive by legal definition. F u r
thermore, I may point out that the 
legislation has also provided for a 
number of cases where certain clauses 
in such licensing agreements may have 
to be registered with an authority who 
will issue the permission that they be 
practised. For example I am a 
patentee and I can give the licence to 
Dr. Heubaum. But I will not be 
allowed to oblige him that he should 
buy the raw materials and other 
intermediate products from me. But 
if I can prove, and if it is the case, 
that the flawless technical execution 
of this material which is protected, 
depends on this raw material which 
is under my control—in other words 
where there are technological reasons 
for it— then this sort of agreement is 
all rifeht and the law does not scorn 
it. The legislation in Germany has 
been made with a great deal of care 
in these matters and the significant 
factors may be of great interest to 
you. I am giving you our own expe
rience in Germany where the legis
lator in the? Patent Act itself has re
instituted the traditional system of 
strong patent protection, where for 
developments after the war it was

thought necessary to have a very 
strong restrictive trade practices Act, 
where the legislator found it neces
sary to protect especially the indus
trial property rights by special clauses, 
because it is very well knpwn that 
unless you do that— give a rather 
strong temporary monopoly— you will 
have no technological advance.

I don’t want to comment at the 
moment on the individual clauses of 
your compulsory licensing system. I 
may point out that in Germany also 
we have a clause which deals with 
compulsory licensing and this compul
sory licence is to4 be granted only 
where public interest requires it. In 
1065, we didlnot have one single case 
for arbitration and I must tell you 
that applications for compulsory 
licence for reasons of public interest 
are very rare indeed^ the reasons for 
this being that the law puts up a very  
high barrier of conditions which have 
to be fulfilled. In theory you find 
this almost in any patent legislation 
in the world, for example in your 
Bill also. Due consideration must be 
given however to the fact that the 
applicant for a compulsory licence 
will really be able to produce on a 
commercial scale the patented pro
duct. But of course, the jurisprudence 
of a certain country on this matter is 
of high importance in our view. It 
is mainly the jurisprudence which 
decides doubtful cases and which will 
put the accent on how a certain 
clause should be interpreted. Our 
experience in Germany with a very  
restrictive sort of compulsory licens-* 
ing system, is that it is very difficult 
to get a compulsory licence. There 
is only one ground, public interest and 
no other. I know you are concerned 
With the problem of non-working of 
patents. I will come to that a lltile 
later. Our general experience would 
show that compulsory licensing is a 
fleet in being which should be there 
and must be there but there is no use 
having an arsenal of all imaginable 
weapons which should be wielded ny
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the Government authorities, wKich 
could be used by competitor^, which 
could be used by practically anyone 
and which go very far in detail. In 
other words, a very detailed and 
elaborate system of compulsory licence 
will have a detrimental effect.

May I, Mr. Chairman and Hoh’ble 
Members of the Committee, draw your 
attention to one particular point which 
is very much on my mind and, I will 
say, rightly so, because it touches in 
particular the entire chemical indus
try? This is the regulation called the 
“ licence of right” which is found in 
your proposed legislation—sections 86 
to 80. May I, Mr. Chairman, make a 
few remarks first as to the termino
logy, because there seems to be some 
sort of a confusion regarding the ter
minology. You are quite familiar 
with the Model Law  of the United 
International Bureau for the Protec
tion of International Property, which 
also deals with something which is 
called “licence of right” . However, 
the licence of right which is proposed 
is of a completely different nature. 
There a provision is made which 
depends on the voluntary action of 
the patentee. A  patentee can, if he so 
chooses, make a sort ° f  a declaration, 
which will be registered duly by the 
authorities, to say that any one who 
wants to use the patent can use it on 
terms agreed upon. In Germany, we 
have a similar regulation in our law. 
It is, I believe, in Section 14, which 
we call somewhat differently. If I 
translate it in English, it means ‘ will
ingness to grant licences” . The Legis
lature, when it frame<j this clause, had 
the for owing reasons in mind: a small 
inventor, an individual scientist, may 
sometimes find the patent fees involv
ed to be rather high; so it was felt 
that granting a reduction in the 
annual fees if he grants licences 
freely to the public, will be very  
helpful. Another reason is that 
smaller companies which do not ope
rate so extensively in the market 
might have difficulties sometimes in 
finding adequate partners for licensing 
agreements; in most cases, if the size 
of the company is small, you will

nteed certain agreements with othera 
t0 help you in prbduction, distribution 
and so on, therefore# it was felt that 

, a smaller company irflght find it help
ful to have a sort of public notice 
that any one could come and ask for 
the licence. This is the concept of 
licence of right as far as we have 
understood it. If you s0 wish, I could 
also give an indication as to how many 
of such applications and notifications 
h&Ve been made in Germany in the 
last year. There were several thou
sands of notifications of this sort last 
year in Germany.

The system which is being proposed 
in your Bill is something complicated 
and if you permit me, I would not 
call it “licence of right” ; I would call ' 
it “ automatic licensing” because I 
speak here for the chemical industry. 
According to Section 89, any Invention 
in the field of chemical industry will 
automatically be endorsed with licence 
of right and this in turn means that 
any one can immediately apply that a 
licence be given to him.

Shri Bade: Read Clause 90 also; 
that is also applicable.

Mr. Albrechtskirchinger: Clause 90 
deals with “when reasonable require
ments of the public deemed not satis
fied” .

Mr. Chairman: You referred to
Clause 89; Clause 89 says:

“Where, in respect of a patent, 
a compulsory licence has been 
granted on the endorsement 
“ Licences of right” has been made 
or is deemed to have been made, 
the Central Government or any 
person interested may, after the 
expiration of two years . .

Mr. G. Albrechtskirchinger: I am
sorry I misquoted the Clause. Clause 

89 deals with revocation of patents
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after the grant of compulsory licence 
or tfce endorsement, “ licences of right”. 
The Clause that , I was thinking of is 
87, which deals with certain patent)* 
to be deemed to be endorsed with the 
words “ licences of right” . That is 
what I should like to call “ automatic? 
licensing” . There, of course, you 
have quite a few sectors of industries, 
for example, alloys, optical glass* etc., 
which are individual productions of 
certain industries. But in the field of 
chemical industry, no distinction is 
made. It is applied for the whole in
dustry; the “ licence of right”  would 
always apply to it an,d Clause 38 
regulates in detail as to how this will 
be done. Mr. Chairman and hon. 
members of this Committee, if this 
Clause is passed, the chemical indus
try will be completely under a differ
ent regime.

Mr. Chairman: Not to a 'l chemicals; 
it is only in respect of substances 
used or capable of being used as food 
or as medicine or drug . . .

Mr. G. Albrechtskirchinger: May I
give my interpretation of it? I refer 
to the Clause which I should like to 
call “automatic licensing” . I would 
like to ask you to tell us whether it 
is correct or not. The clause which 
deals with “ automatic licensing” has 
nothing to do with discrimination or 
a special measure with regard to the 
drug industry. It deals specifically 
with all inventions in the chemical 
industry totally. There is one addi
tional measure which hits the phar
maceutical industry. In respect rtf a 
patent endorsed with “licence of 
right” , royalty has to be paid; this 
royalty should normally be agreed 
upon betweten the patentee and the 
licencee and in case there is no agree
ment the President of the Patent 
Office, if I am correct, will have the 
right to arbitrate in the matter—to 
settle the terms. There, for the phar
maceutical industry, you have intro
duced in the proposed legislation a 
royalty ceiling of 4 per cent. This is 
Ihp only difference. But we want to

make it clear to you that thig parti
cular Clause, Clause 87, puts the'
entire chemical industry in your
country— aU inventions in this f ie ld -  
under a completely different and
spgpial regime. What we want to
discuss with you in detail is whether 
this is a wise measure.

Shri Bade; How are the chemical 
indusries included?

Mr. G. Albrechtskirchinger: May I
explain it to you? If I may say, your 
Sec. 87 reads:

“ Notwithstanding anything con-r 
tained in this Act,—

(a) every patent in force at the 
commencement of this Act in 
respect of inventions relating 

•to * -”

May I skip the first paragraph as also 
the second one and read (iii):

“ (iii) the methods or processes 
for the manufacture or produc
tion of chemical substances in. 
eluding alloys, etc.”

shall be deemed to be endorsed 
with the words “Licences of right” , 
in the case of inventions referred 
to in clause (a), from the com
mencement of this Act . .

In my opinion, it is quite clear and 
in Europe it is always interpreted in 
this way,— if I may say, I would be 
surprised if there were a difference tit 
opinion— that the entire chemical in
dustry will be automatically brought 
in. This is a legal obligation that you 
devise here. There is no administra
tive act needed. It will be automati
cally subjected to a special regime of 
licensing—as I call it, automatic 
licensing. Am I correct?

Shri K. V. Venkatachalam: That is 
correct.

Shri B. P. Sinha: It is only in res
pect of patents in existence at the 

commencement of this Act.
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Mr. G. Albrechtskirchinger: No. It

is for both. It is a technical question 
of phrasing in such a  w ay that it 
applies to both sorts of patents, but 
both are specifically mentioned. I  
think I am quite correct in this inter
pretation: from the moment that you 
/would pass the Bill in the w ay it Is 
proposed now, any invention—I want 
to stress this again— any invention in 
the chemical field, no matter whether 
it is for drugs or dyes, would be 
treated completely different. What I 
would like to discuss with you is: 
whether this is a right thing to do? 
We do not believe so. I was surprised 
to find in the notes which accompany 
this draft law a very short explana
tion as to w hy this clause is included, 
that it is included in order to 
guarantee or to make sure that there 
will be a proper development of the 
food, drug and chemical industries in 
India. This is to say the moliration 
which has become apparent by the 
very publication of this draft law. I 
think you need plenty of time to 
discuss the meaning of this *Licences 
of right*—this automatic licensing and 
what it would amount to. In our 
memorandum we have said a few  
words about it. You find there a 
short summary. We do regard it as 
a discrimination. When I say ‘discri
mination’, it is not in any evil sense 
of the word. What I want to stress 
is that it is a different sort of treat
ment. We do not believe there is any 
basis for a different sort of treatment. 
As a matter of fact, we believe that 
the development of the chemical 
industry which is one of the basic 
and most important industries for the 
industrial development of a country 
would be sincerely endangered and 
probably made almost impossible if 
this sort of special regime of auto
matic licensing is imposed. The 
reasons for this, it seems to us, are 
self-evident. If you want to have an 
industry, if you want an industry to 
prosper, to make progress, in our 
experience, what you should do is to 
provide a strong patent protection for 
it. In our Patent law i usually, with 
very few exceptions, we have no

differential treatment. I w ill come to 
the question of processes and pro
ducts protection in the chemical field 
which is a very special issue and haft 
historical roots. It has to be explain
ed in a calm manner. If you want 
any industry to prosper, you must 
provide for good and certainly equal 
treatment as compared to other indus
tries. If you do not do this, the 
results would be: first of all, you 
would hamper the development of 
your own chemical industry. A ll the 
efforts now made to build up indige
nous research, to build indigenous 
production units would be hampered 
by this sort of treatment. It would 
frustrate these efforts to a consider
able extent.

Secondly, you would also restrict 
the inflow of the foreign element of 
technology, parting with inventions, 
probably also the setting up of chemi
cal installations and production units 
in this country by foreign entrepre
neurs. Also from my own experience, 
there is no use, in our opinion, for 
any country, less or more developed, 
to be sort of hesitant about foreign 
elements in their industry. One should 
not do this. One should regard this 
as a chance of further co-operation 
and further evolution and it seems to 
me that in India at the present stage, 
development depends to a large degree 
on foreign industrial companies’ 
experience which after all, when they 
come here, incorporate themselves 
according to Indian laws and become 
Indian companies but they bring with 
them a lot of substantial knowledge 
and experience which will promote 
here industrialisation in u well- 
balanced manner and India will later 
on, in my opinion, quite clearly pre
sent a completely different picture 
and even when India attains consider
able industrial development, she will 
always need and probably will wel
come more and more collaboration 
with foreign industry. Germany has 
long since overcome this sort of appre
hension that you might sometimes 

have and I am pleased to say that our.
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field of operation is no longer Ger
many but the European Common 
Market and many countries like

' France, Italy, etc. are no longer a
foreign land for us. The Common
Market has become an economic

t reality. In other words, automatic 
licensing, in our opinion, will have a 
disastrous effect on the building up 
of your indigenous chemical industry 
and on the very chance of making 
use of the foreign element for which 
there is a pressing necessity m incua 
now.

I have taken a considerable time 
and I feel that I should restrict m y
self very much in elaborating further 
on the specific clauses of the Bill. If 
you so desire, may be later on during 
the question period, if any member 
desires to discuss any specific point, 
I will gladly do so.

I will only touch upon 3 or 4 gene
ral points. Let us take the term of 
patents. It should be pointed out and 
we have pointed out this to you seve
ral times, I believe, that the inter
national trend is towards a period 
approaching 20 years and not for a 
period approaching half of it as it is 
proposed in your Bill. We have this 
trend in Europe. It is so in the draft * 
European patent Law  of the Common 
Market which has been discussed and 
not yet been realised. It will be of 
special importance to India. That the 
29 years terms is also in the BIRPI 
draft model law. It is after all a law  
drafted for the countries in the proees$ 
of development by representatives of 
industry of developed and underdeve
loped countries to share their experi
ence, and they also propose a term or 
20-years. If you change it to 14, one 
might argue whether it is a decisive 
step or not, but to reduce it to 10 
years for pharmaceuticals is especial
ly  bad, because it is quite well known 
that the period between the birth 
hour of an invention and the market
ing of the product, for a number of 

treasons, is especially long in this

industry. There are a number of 
steps which are identical in every 
chemical invention, but in addition, 
in the case of pharmaceuticals, toxo- 
logical, clinical tests etc., have to be 
undertaken and this takes a long 
time. So, by reducing the term of 
patent for the pharmaceutical product 
further, in reality you reduce it by 
more than the number of years that 
are put down in the law.

The question of process protection 
and product protection has been dis*- 
cussed very often, but we should be 
very clear about the terminology. In 
Germany, for historical reasons, our 
patent law has always been process 
protection in chemistry. This is the 
English translation of section 6 of our 
law: }

“If a patent ha& been granted 
in respect of a process, its effect 
shall extend to the products 
directly obtained by that process.”

This, of course, is in reality not pro
cess protection, because this process 
protection extends automatically by  
legal definition always to the product 
which is the direct result of this 
process. There is a further safeguard 
along these lines in our section 47, 
para 3, which has also been in effect 
for two or three generations now, 
which reads:

' I f  the invention made use of 
relates to a process for the manu
facture of any substance, then, 
until proof to the contrary has 
been established, every substance 
of the same nature shall be 
deemed to have been produced 
by the patented process.”

In other words, if I have a chemical 
patent in Germany, which will be a 
process patent, and I find out 
that the product which is produced 
under this process by me is also pro
duced by somebody else, an infringer, 
who does not have the right and I
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sue him, it will be the infringer who 
has to prove that he produced this 
by another process, and unless he is 
able to prove this, he will lose the 
case. In other words we arrive at 
what is commonly called product b y  
process protection. It is not process 
protection as such.

In the United States, for example, 
there has always been product pro
tection for chemicals, as also in 
France since 1844 or so but in Ger
many process protection since our law  
was passed in 1876. This is 4u e  
mainly to historical reasons, due to 
certain ideas that this would be better 
for the development of this industry, 
but if you draw any conclusion that 
because of process protection Germany 
has prospered more than, say, France, 
it would b£ very difficult to establish, 
because the factors which influenced 
its development are of a completely 
different nature.

I would like to express very strongly 
that if you do not include the sort 
of clauses which we now have in 
Germany, where the product pro
duced immediately by the process is 
also protected and where the infringer 
will have to prove that he did not 
use the process in order to arrive at 
the product, you weaken the protec
tion in such a substantial manner that 
the final result will be negative.

Shri K. V. Venkatachaiam: Please 
look at Clause 47(1) (b) of the Bill 
where the protection extends to the 
product made by the patented pro
cess.

Mr. G. Albrechtskirchinger: I am
not quite sure it does.

Shri K. V. Venkatachaiam: A n y
way, that is the intention. If I may 
say so, I would not. like to go into it 
very closely now and we cannot at 
present give an opinion on it, because 
we hav*s to study it very carefully.

I would like to look upon this in a 
more detailed manner and then let 
you know.

Mr. Chairman: Clause 47(1)  (b) say* 
as follows:

“Subject to the other provisions 
contained in this Act, a patent 
granted, whether before or after 
the commencement of this Act, 
shal} confer upon the patentee—

(b) where a patent is for a pro
cess of manufacturing an 
article or substance, the ex
clusive right by himself, his 
agents or licensees to 1186 or 
exercise fhe process in India 
and of using or selling in 
India articles or substances 
made by such process and of 
authorising others so to do.”

It is quite clear.

Mr. G. Albrechtskirchinger: May be,
but, if I may say sof this would not 
be the moment t0 give a final opinion 
on it because it has to be carefully 
investigated.

Mr. Chairman: There is no ambi
guity about it.

Shri K. V. Venkatachaiam: A ny
way, that is the intention.

Mr. G. Albrechtskirching'er: That is 
the intention, but it should be care
fully studied to arrive at a wording 
which will be foolproof.

Shri K. V. Venkatachaiam: Other
wise, a process patent has no mean
ing.

Mr. G. Albrdchtskirchinger: I fully 
agree. I personally believe that it 
may be wiser at the moment to have 
a product protection for chemicals 
because science itself has changed.



On this, one can of course have differ
ent ideas.

; Now, I  would like to come to one 
of the most important points in m y 
evidence, because we believe that the 
picture given so far would Hot be 
completed if We stop here. W e have 
very much heard of the problem of 
prices, and in particular the prices of 
certain commoditfes in the chemical 
field; in order to deal with the prob

le m  in an adequate manner, our ex
perience in Germany shows— and that 

. is also our experience in India, since, 
after all, the German industry is here 
and it has started work in quite an 
effective manner—that the factors of 
general chemical economics ftiust be 
considered in order to appreciate the 
problem of the cost of production and 
of prices. M y friend Dr. Heubaum 
has prepared a brief study on this 
issue which we hope will help to 
illustrate the point. With your per
mission, Mr. Chairman, I may request 
Dr. Heubaum to present this material 
to you and the Committee.

34* *

Dr. Ulrich Heubaum: In previous 
discussions on the proposed patent 
legislation in India, the subject of 
prices of chemicals in India and else
where has been repeatedly raised. We 
feel that it would be helpful to offer 
some material which is based on the 
experience of the German chemical 
industry engaged in the production of 
identical chemicals in Germany and 
in India. We have prepared a cost 
analysis which we think is represen
tative for quite a number of chemical 
products in both countries and which 
may be seen in the diagram which is 
being distributed at the moment. This 
diagram deals with firstly agricultural 
insecticides and secondly with a group 
of general organic chemicals and 
lastly with a pharmaceutical com
pound. The products selected for this 
comparison are not patented which 
shows that the predominant reasons 
for cost differences of any of the 
chemicals produced in the two coun
tries lie outside the patent field. The

Tesults of such a cost analysis are 
shown in the diagram which we would 
like to submit to the Committee. In 
^loing this, we beg you to understand 
that the actual production cost can- 

-not be disclosed openly in a competi
tive*-market For this reason, the 
cost situation is given in the form of 
a diagram wherein the German pro
duction cost figures are given as 100 
per cent and the Indian production 
costs percentage-wise accordingly. The 
data and ratios given in the diagrajn 
are based 0n figures which serve to 
calculate the cost of identical produc- 

' tions in the different countries. May 
I ask you to look at the first example 
which is an insecticide? Tlie produc
tion cost of this compound in Germany 
is shown by the column on the left- 
hand side. The comparative cost of 
the same product in India is shown 
by the two columns to the right 
which are based on the official ex
change rates of the two currencies 
involved, before and after the, devalu
ation of the rupee. You will note 
that before the devaluation of the 
rupee, the production cost of this in
secticide in India was roughly 210 per 
cent of the German production cost. 
The devaluation would bring that 
down to approximately 135 per cent 
provided that no further cost-rising

# factors come into the picture such as 
rising prices for jimported interme
diates or manufacturing costs in India.

The second example deals with 
compounds needed in the rubber in
dustry. The first column shows the 
production cost in Germany expressed 
as 100 per cent. The respective pro
duction costs in India amount to about 
240 and 150 per cent respectively. In 
drawing a preliminary conclusion from 
these first two examples, where patent 
protection and therefore expenses for 
royalties do not come into the picture 
at all, it is not possible at present to 
produce in India at comparative costs. 
The reasons for this are manifold, 
one of them being higher cost for 
indigenous raw materials, not to men
tion the fact that production in smaller 
units is always more costly. The



'W
343

effect of lowering cost by increasing 
the units may be seen in our third 
example which describes production 
cost ratios of a pharmaceutical com
pound where patents also have no 
bearing. Production costs in India are 
drawn in twin columns where by the 
columns designated with (b) repre
sents a unit of a 50 per cent produc
tion increase, compared with (a). 
You will note that this production in
crease lowers substantially the pro
duction costs. In spite of this, it can 
be seen that the production in India 
is still at 400 or 250 per cent respec
tively before and after devaluation of 
the rupee. It may be noted also that 
customs and clearing charges for 
imported intermediates contribute 
considerably to the higher costs. In
cidentally, these samples are repre
sentative for the complexity of 
organic synthesis in general with its 
multitude of production step3. It is 
characteristic for a great number of 
chemical processes, as for example, 
dye-stuffs.

May I refer in this connection to 
another diagram in which we will try  
to describe graphically the main steps 
involved in the production of a w ell- 
known pharmaceutical by the name 
of chloroquine which is used in the 
treatment of malaria and rheumatic 
diseases. The starting material for the 
synthesis of this pharmaceutical is 
Ethylene which can be found in the 
middle of the top of the diagram. 
From this raw material, two different 
series of production steps must be 
gone through which you will find in 
the left-hand and right-hand columns 
in order to arrive at the final syn
thesis after a total of 16 production 
steps. To render this picture complete, 
however, the introduction of other 
chemicals represented by arrows in 
our diagram into the production pro
cess must be considered. These 
chemicals in turn are the result of 
separate reactions which again require 
a number of production steps. To 
make the diagram simpler, the pro
duction steps are indicated by the 
number of arrows. The total of pro

duction steps involved is . about twite 
the number mentioned before; r that 
means, about 80. Furtheririore, the 
by-products which result necessarily 
in the course of the synthesis are not 
indicated. Incidentally, inost of the 
intermediates are not shown by their 
chemical names in the diagram for 
reasons of simplicity. If you Wish, 
the names of these various compounds 
can be given.

In Germany, the complete synthesis 
of such complex compounds starting 
from Ethylene presents ro problem 
at all for any chemical company, 
because either all the chemicals need
ed are produced by thte company itself 
or are readily available in the domes
tic market. The manufacturer may 
choose whether he supplies or buys 
the various chemicals needed in the 
production. Let us now turn to the 
possibility of synthesising the com
pound in India. It would, of course, 
present no difficulty at all to an 
experienced chemist to perform this 
synthesis on a laboratory scale. To 
produce, however, this compound on 
a commercial scale, which means also 
at reasonable cost, sufficient quantities 
of all intermediates must be avail
able. Experience shows in this and 
some similar cases that all the chemi
cals needed are not available here at 
a reasonable price. In order to pro
duce such a commodity commercially 
in India, the manufacturer under the 
present conditions fo compelled t0 res
trict his synthesis to the last steps. 
In spite of this, as our previous dia
gram has shown, the production cost 
of chloroquine in India, which is 
actually the pharmaceutical we have 
been talking about, is many times 
higher than the corresponding cost in 
Germany. Should the manufacturer 
in India now attempt to make the 
total or a substantial part of this 
synthesis in India, the production 
costs would be even more unbearable. 
As has been mentioned before, the 
chemical industry in India seems to 
be handicapped at present by lack of 
sufficient raw materials and chemical 
intermediates at competitive prices.



To illustrate this may I mention 
some examples? Attimqaia, the basic 
chemical for nitrogenous fertilisers 
and an important precursor for many 
chemicals is still about 6 times as 
expensive in India as in Germany. 
Likewise, nitric acid, the derivative 
of ammonia, is about 5| times more 
costly in India. Caustic soda, an 
important product of brine electroly
sis costs 2i times in India as compar
ed to Germany. Similar relations are 
true for intermediates such as carbon- 
disulphide, an important reactant in 
the rayon and rubber industry, the 
price of which is 5J times more than 
the world market level. Most of the 
compounds irreplaceable in the manu
facture of chemicals and auxiliaries 
are 2 i to 3 times higher here in India. 
Some of the reasons for this havte been 
mentioned before— smaller units and 
also relatively high investment costs. 
As far as this latter item is qoncerned, 
I should like to refer to the last part 
bf the diagram which has been sub
mitted and which shows the increase 
of investment costs of chemical pro
duction in India. The column on the 
left-hand side shows the actual ex
penses in India of a complex chemical 
manufacturing unit divided into im
ported machinery, machinery from 
India and customs and clearing 
charges. Within the one year period 
between 1964 and 1965 the total in
vestment cost for a certain plant 
which is being constructed at present 
has risen by almost 50 per cent as the 
last column on the right-hand side 
will illustrate. You will note from  
the middle column that the factors 
which are responsible for this increase 
are almost exclusively indigenous 
factors, that is to say machinery pro
duced in India, expenditure for build
ing and increase in custom and clear
ing charges for imported machinery. 
A t this, time, it should also be 
mentioned that the cost of che
mical equipment is on an average 
three times as high in India as 
in Germany. The items mention
ed in the diagram can be supple
mented by numerous examples. The 
production costs of certain dye-stuff 
compositions used for printing textiles

now being produced in India as well 
m  in Germany are 2 tb 4 times higher. 
"The same is true for intermediates used 
in making these dyestuflfe. The world 
market in chemicals has for years 
shown a consistent tendency of declin
ing prices due to strong competition. 
>This tendency necessitates more and 
more rationalised production and to 
produce in ever larger units. In deve
loping the chemical industry in India, 
this long-term trend must be taken in
to consideration and I am sure your 
government is well aware of these fac
tors. India has, for instance, decided 
to get outside help for the construction 
of huge and modern amonia plants 
whieh can operate at a low cost and 
provide this important chemical at 
world market prices. We feel the conu 
siderable price difference in chemical 
commodities between India and the 
world market will Become less and less 
the'more basic an intermediate chemi
cals are being produced in India in 
modern and sufficiently large quanti
ties and in a well-balanced structure. 
Then the question of backward integra
tion will become a logical necessity and 
the manfacturer in India w ill have an 
incentive to supply his production from  
indigenous intermediates instead of 
imported chemicals. Finally, he will 
arrive at a more or less complete syn
thesis of complicated compounds at 
lower expense.

•' •W in

Mr. Chairman, hon. Members of the 
Committee, I have confined myself, in  
my presentation, to technological and 
economical aspects in chemical pro
duction. The material presented to 
you highlights the cost structure of cer
tain representative productions in India 
and in Germany which are being car
ried out. It has also shown to you, in 
this connection, the complexity involv
ed in chemical reactions. These factors 
are of an economic nature and are 
economic realities which lie outside 
any patent legislation.

Qne of the strongest motivations of 
the Bill under discussion was the price



345

level of certain chemical commodities.
I hope to have shown some basic fac
tors which are almost exclusively res
ponsible for the price level of a chemi
cal commodity. These factors can be 
influenced only by measures in the 
economical and technical field. A c
cordingly, any remedy lies in influenc
ing or changing these factors, but no 
patent legislation will have any in
fluence on this. A s a matter of fact, 
w e feel that the proposed legislation 
will not only be no remedy watsoever 
for the price problem but will rather 
endanger the future development of 
indigenous chemical industry by frus
trating Indian research and develop
ment as well as the inflow of techno
logy. Therefore, we would like to 
conclude our evidence by saying a few  
words on the attention paid to research 
by the German chemical industry.

Mr. Albrechtskirchinger: Mr. Chair
man, hon. Members of the Committee, 
as Dr. Heubaum has pointed out on 
his concluding remarks—and, in my 
personal . opinion, this material has 
been very carefully prepared by ms 
based on actual figures of production 
costs of identical products which are 
made in Germany and India,— it is 
convincing to show where the cost fac
tors are. We have shown with some 
purpose— it may be also accidental—  
certain productions where patent pro
duction does not really come into the 
picture. If you look at these statistics, 
which are true indications of what the 
situation really is like, and if you 
would imagine that any royalty may 
be added, you might hardly see it on 
the diagram because it would be a very  
very small item. In other words, as 
Dr. Heubaum has pointed out in his 
concluding remarks, in our sincere 
opinion and our own experience, any 
attempt to influence the price question 
of chemical products or any other com
modity by making changes in the 
patent law, especially by making it in 
such a w ay to show differential treat
ment as to certain sectors of the in
dustry, will have no resylt whatsoever 
along these lines. On the contrary, it 
will lead to other results on a different

level, which we would consider very  
grave.

M ay I briefly say, when you are hav
ing no research you will have no pro
gress. In your country as well as ours, 
the future depends on one’s own  
efforts. Our personal experience has 
shown that the patent system is neces
sary for a number of reasons, to pro
vide a climate for research and deve
lopment. There is, of course, the ques
tion, as is always said, of the tempo
rary monopoly on the product because 
the patentee has to risk the additional 
investment that has been made. I 
think it is very much more because, as 
pointed out in parts of our evidence, 
this patent protection is such a security 
that it confers and encourages techno
logical cooperation with the rest of the 
world, which, after all, is of the highest 
importance. Further more, it is a very  
powerful incentive to work on a scien
tific level, on a laboratory level and, 
not only work, but to readily disclose* 
whatever we have.

May I, Mr. Chairman, refer you to 
the lflst diagram which we have pre
pared, and may I point out to you the 
result of an enquiry which has been 
made by our association on the expen
diture of the chemical industry for 
research and development during 1964
65? This table includes some other 
items which might be of interest to 
you. Item (2) gives the total number 
of employees in the chemical industry. 
If  you look at the next number you 
will see the percentage of persons 
among these employees who are eng
aged in research and development with 
university training. There are of 
course, a great number of people eng
aged in research and development who 
have no university training and who 
do equally very very useful work in 
the laboratories especially when it is 
not a question of basic research but 
applied research to problems of pro
duction on a commercial scale where a 
great amount of additional research 
has to be done. But you have here the
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number, which is very indicative, of 
people with university training who 
are engaged in chemical industry and 
work in research and development.

Mr. Albrechtskirchinger: Further, 
expenditure and we have also a state
ment of donation. Now these dona
tions are also of some sort of impor
tance, because the chemical industry 
in Germany tries to help social institu
tions, many scientific institutions to 
tarry on the work or to do better work. 
There are also grants which are given 
for scientific purposes. M ay I, Mr. 
Chairman, conclude by giving you 
some information on a special institu
tion that has been created within our 
Association in these past 15 years? It 
will throw some light on this matter. 
We look into the laboratory work be
ing done today. We look into the future 
whether we will have enough chemists 
and scientists in 10 years or 20 years. 
So we go to schools. We give them 
books. We supply teaching matwial. 
We give scholarships to promising 
chemistry students. If I may tell you, 
Mr. Chairman, it is financed in the fol
lowing way. In order to ensure that 
this will be handled in a fair and im
partial manner, a fund has been creat
ed and every member of our Associa
tion, that is, the chemical industry of 
Germany, is now .under an obligation 
to pay into this fund. A t the rate of 
DM 1,25 per employee per month. It 
is based on this idea: the more em
ployees there are, the more must be 
paid into this Fund. And then, of 
course, there is an administration 
which looks over the working of this 
Fund. In the year 1965, this fund lias 
distributed 8 million Marks. This is 
a unique feature in Germany. We are 
the only industry where this functions 
on a completely voluntary basis. ; It 
has done enough research all over the 
world but it looks ahead to the future. 
A  number of measures have been 
taken by giving money to University 
laboratories. We finance scientific 
publications which would never be 
bought for the price they would have 
in the market. We have subsidised 
this price. We send people to other

countries to atu4y. So, all this is be
ing done for the training of people. 
This is more or less a sidelight; it is 
not really the story of research and 
development in Germany. I have 
given you the figures, j  had wanted 
to tell you about the idea of this spe
cial fund, the importance that we pay 
to this problem and we would ask you 
to consider specially this. The che
mical industry is one of the basic and 
the most progressive industries in the 
world. This industry depends on 
effective research. I may give you one 
little figure.- If you look at one of 
the largest companies of chemical pro-i 
duction in Germany that produces 
everything— from the drug to the syn
thetic fibre— , you will find that 50%  
of the products they sell today were 
not in the market ten years ago. This 
is the basic figure, which is applicable. 
In other words, it is a fast developing 
and dynamic industry. The measures 
which you propose to adopt will, in our 
opinion, lead to opposite results. I 
think you will do no good to your 
country. So please accept* this as our 
opinion. We have not come here for 
selfish purposes. In your country, as 
you know, we have participations. 
Wp operate everywhere in the world. 
The operations in your country are not 
easy for us. On the contrary, it is 
sometimes very difficult under the 
given conditions. I do not want to 
overplay this. I also wish you to rea
lise that the German chemical industry 
at the moment suffets from a lack of 
manpower and we do not really know  ̂
how to cope with this problem. We 
want to do this and that. But w e have 
not come here as representatives under 
selfish motives. I hope you will take 
the impression that we wanted to share 
our experience with you. In our sin
cere opinion by passing this Bill you 
may discourage also foreign companies. 
However, for the development of an 
organized chemical industry it is a 
necessity for your country to become 
sort of development, the present Bill 
would be no basis.

Thank you very much, Mr. Chair
man, and Members of the Committee.
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Shri K. V, Venkatachalam: In the

last statement that you gave, the turn
over has been shown as so many mil
liards. What exactly does this mean?

Mr. Alberechtakir chinger: The
term ‘milliards DM' is used as defined, 
in the Oxford Dictionary. It would be 
100 exores. The first item is in 
milliards Marks; the others are in 
million DMs. I am sorry it is not quite 
clear.

Shri K. V. Venkatachalam: I was
comparing the figure given against 
turnover with the figure given against 
•research* against item 4. What per
centage does it work out to? 3 per
cent?

Mr. Albrechtskii^binger; No, it is
more. Because we do not have any 
official statistics which could give a 
complete picture, our Association made 
a representative enquiry which is as 
complete as possible during the last 
two years and we have come to a 
figure which is somewhat more than 
3 per cent. In reality, there is a 
great deal of variation. For example 
when I make an analysis of the an
nual reports of two of our largest 
chemical concerns which operate in 
every field of chemical production I 
find that their research expenditure is 
roughly 5 per cent of the turnover. 
Sometimes it is very difficult to ar
rive at the items of expenditure which 
constitute research and development. 
1  have given the break up specifically 
in order to show that we do not at 
all want to exaggerate. Here I want 
to explain quite clearly that in cer
tain spheres of chemical production 
the research expenditure is much 
higher than in other fields, and this 
is so in the case of the pharmaceuti
cal industry in Germany, where it is 
double. In the case of a firm like 
Bayer if you take the break up of 
expenditure for different departments 
you will notice that the expenditure 
on research and development is quite

high. In the pharmaceutical industry 
it is at least double, and sometimes 
three times the expenditure on re
search in other branches. In the 
chemical industry as a whole it may 
vary from 4 to 5 per cent.

Shri K. V. Venkatachalam: Could
you give any figures about research 
expenditure by German firms in India?

Dr. Ulricjh Henbaum: jNo. I  am 
sorry, I do not have those figures.

Dr. C. B. Singh: An impression is 
growing that the difference in nomen
clature between process and product 
is more artificial than real; You have 
mentioned that the process is so modi
fied now that to bring about a diff
erence between a product produced 
by a particular process and another 
process has become increasingly diffi
cult. Will it tie a correct conclusion?

Mr. G. Albrechtskirchinger: I think 
the question revolves round the issue 
whether we should have pure product 
protection or pure process protection. 
It seems to me that the intention is to 
avoid the sort of thing which we were 
faced with in Germ any in the early 
days. What is the right thing to do? 
Modern chemical science is concerned 
with the discovery of new active 
substances rather than anything else. 
In the beginning the role of chemical 
science was quite different. Therefore, 
it was thought that new processes 
have to be thought of in order to ar
rive af new results, that one should 
make sure that by granting process 
protection discoveries of new proces
ses should not be blocked. But now 
there is practically no new process. 
Chemical science has become so sys
tematic and complete that, to the best 
of my knowledge, new processes do 
not occur. In Germany our jurispru
dence has developed what we call 
protection by analogous process which 
contrary to the wording of the law—  
and this is the product of the think
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ing of judges—has given protection 
to the process, although the process is 
•known to any chemist. In all the 
advanced countries if we have pro
cess protection, it is product by pro
cess protection. We should also go 
along those lines. There is another 
additional argument which is of im
portance. The patentee of a chemical 
patent in a country where we have 
process protection is obliged to cover 
all the imaginable processes that he 
could think of. In other words, it is 
not only duplication but multiplica
tion of effort.

Dr. C. B. Sfingh: I wanted a simple 
answer to a straight sulphanilamide 
question. You know that sulphanila
mide is a simple product. From that 
you can have 20 more products by 
molicular substitution. They are all 
given different names and in some 
countries they are patented as diff
erent products. The same thing can 
be said of m any other products. B y  
a simple process of substituting one 
molicule or the other and altering 
their position in the chain you are 
able to produce so many products. 
But the process remains essentially 

the same. A  clever barrister like you 
can probably prove before a court that 
it is the same product manufactured 
by the same process. In view of that, 
is this distinction between process 
and product more artificial than real? 
Is it a fact that chemistry has advanc
ed so much that the distinction bet
ween product and process has become 
unreal? In our Bill we are protect
ing the process. Will you feel satis
fied if we include in it the product 
also?

Mr. G. Albrechtskirchinger: From
our experience of evolution of che

m ical industry in Germany we would 
recommend product protection for 
chemical inventions. Should you, how
ever, think that process protection is 
the right thing you should have pro
duct by process protection.

Dr. C # B. Singh: You have mention

ed that the prices of everything in 
India are higher. Does this increased 
cost include the know-how paid by  
Indiahs to (i) foreign experts; or (ii) 
the cost of raw products imported 
from foreign countries; or (iii) the 
cost of machinery and spare parts im
ported from abroad? A re any of 
them responsible for the prices in  
India going up?

Dr. Ulrich Heubaum: I may elabo
rate on this and give some supple
mentary remarks to the figures which 
I have given. Firstly, no know-how  
fees are included in these figures. 
However, some provision has been 
made for the influence of customs and 
clearing charges in the case of inter
mediates. The cost of imported ma
chinery also includes customs charges.

Dr. C. B. Singh: Coming to research, 
which is important, is the research of 
German industry done in universities 
or is it organised by the industries 
themselves? Where do you spend 
the money on research? Is it on uni
versities or factories or your own 
laboratories?

Mr. G. Albrechtskirchinger: I can
answer {his question in general terms 
only because I do not have any exact 
statistical material on it. In Germany 
we have a free and liberal economy 
and it is up to the individual entre
preneur to do what he wants. But 
since we are in a very competitive 
world where the mere survival de
pends on efficiency and progress, in 
Germany the companies have been 
spending a large amount on research 
and development in their own com
pany. So far as the chemical indus
try is concerned. I think one could 
blindly say that a greater part of the 
new research in (modern chemicals, 
drugs and insecticides is carried out 
by the industry itself. A ny great in
dustry in Germany must have its own 
centralised research institutions. 
However, we co-operate very closely 
with purely scientific institutions.
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Quite often the industry finances cer
tain projects in certain institutions 
and laboratories of the universities. 
They request the universities to worki 
on certain problems in their labora
tories and finance such projects. But, 
as far as the expenditure in the uni
versity is concerned, it is considerably 
less. It must also be said that the 
aim of their research is also somewhat 
different.

Dr. C. B. Singh: Is their any method 
of coordination between these agencies 
so that there should be no duplication?

Mr. G. Albrechtskirchinger: The
research being carried out in the 
chemical industry and in chemical re-' 
search institutions can very well 
easily be coordinated and there is no 
difficulty. Most of the research v/ork 
done by Universities is known to every 
ohe in the field—so this sort of co
ordination, to the best of my know
ledge, is very smooth and does not 
present any great problems. How
ever, it is evident that research car
ried out in the industry laboratories 
is, of course, done behind the scene 
until patent application is filed.

Shri Arjan Arora: From this dia
gram of yours, Patent applications in 
Germany during 1905— 1965 national 
and foreign applicants, *it appears 
that Common Market has led to an 
increase in application.

Mr. G. Albrechtskirchinger: Sir,
this is correct. I think this increase, 
it would be worthwhile if I give you 
some of the exact figures over the 
last year, there Has been a very steady 
increase and I am personally convin
ced and it is confirmed by all experts 
that the beginning of the increase was 
accompanied by a great deal of in
flow of, I must now say, extra Euro
pean Influence of technology.

Shri Arjan Arora: Would you give 
us the record of the foreign applica

tions according to their origin <rom 
the British or the Common Market?

Mr. G, Albrechtskirchinger: 1 can
do this easily.

Mr. Chairman: You can send it to 
us.

Mr. G. Albrechtskirchinger: I <v.n 
send you the complete statistics

Mr. Chairman: Have you got one 
common patent office?

Mr. G. Albrechtskirchinger: This is 
a project under consideration. We 
have a Draft Model Law  of a Euro
pean Patent which is drafted for these 
countries.

Shri Arjan Arora: You said you
have Draft European Patent Law  of 
the Common Market Area which 
talks of 20 years. Is 20 years period 
of patent the rule of any country

* today?

Mr. G. Albrechtskirchinger: The
period is usually, the average might 
be, around 18 years.

Shri Arjan Arora: Am I correct to 
say that 20 years period is nowhere 
the law today?

Mr. G. Albrechtskirchinger: I would 
say (the tendency goes for 20 years.

Mr. Chairman: He wants to know 
if 20 years period prevalent in any 
country today?

Mr. G. A lb r e d its k lr c h in r e r : I Will 
have to look into this. In my own 
country it is 18 years.
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Mr. Chairman: You may include 
this felso in the note which you will 
tend.

Mr. G. Albrechtskirchinger: I would 
be glad to do that.

Shri Arjan Arora: M ay I know,
from referring to this statement, about 
royalty paid and received, who are 
the countries to which you pay the 
royalties? A re these countries mem
ber of the Eiiropean Common Market 
or the North Atlantic Treaty Organi
sation which you have on your soil?

Mr. G. Albrechtskirchinger: I would 
say, generally speaking, the main line 
is the following: We pay the most to 
those countries where the technology 
is comparatively more advanced. In 
the chemical field, for example, we 
pay a considerable amount to Switzer
land where our balance is more nega
tive as compared to other countries. 
Overall, I would say these are indus
try figures as such, i.e. they relate not 
only to the chemical industry but to 
the industry as a whole.

Mr. Chairman: Have you got coun
try-wise break-up?

Mr. G. Albrechtskirchinger: I have 
got country-wise break-up. I feel, 
Mr. Chairman, it is *much more 
explanatory if complete statistics are 
submitted.

Mr. Chairman: Please furnish the 
same.

Mr. G. Albrechtfl/kirchinger: I will
furnish the same..

Shri Arjan Arora: You have given 
two statements: one relates to the 
period 1905— 1965; the other to tbe 
period 1950— 1965. The figures on 
royalties paid relate to the period 
1950— 1965. Could you give us the

other statement from 1905 onwards 
also?

Mr. G. Albrechtskirchinger: I will 
try td find and furnish this to you.

Shri Arjan Arora: If you find it will 
help us to compare.

Mr. G. Albrechtskirchinger: I will 
try to do it.

Shri A. T. Sarma: Do you consider 
that this Bill has been drafted to im
prove the existing Patent Law  in 
India?

Mr. G. Albrechtskirchinger: I would 
say, Sir, I do not question the mot
ives. This is quite clear the attempt 
is made to improve the legislation. 
I would say it is necessary to adapt 
the legislation to changes in techno
logy. However, we do not believe 
that the measures taken, which are 
proposed in your Bill, will serve 
these cards. - On the contrary we be
lieve /that since one of the main 
motivations is to get at the problem 
of prices the (measures are com
pletely inadequate. The results m ay 
be contrary and you have to think 
on different lines. It would be more 
farsighted to give a very sound pro
tection to your own creative thoughts 
in your country. Overall, I may say, 
I would not at all regard it as an 
improvement. I am sorry to say, I 
would not regard it as an improve
ment.

Shri A. T. Sarma: M y point is,
whether it is an improvement or not.

Mr. G. Albrechtskirchinger: No. I
may sa y___

Shri A. T. Sarma: You may differ 
on certain points___

Mr. G. Albrechtskircbinger: I  said 
very clearly that this Bill, as it is 
drafted now, in m y opinion, would
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be no improvement on your existing 
patent law* '

Shri A. T. Sarma: So, you reject 
this Bill totally?

Mr. G. Albrechtskirchinger: No,
Sir. I did not say that. I started m y  
statement with the following words 
that any patent legislation anywhere 
in the world needs, from time to 
time, an adaptation to changing 
tedhnology, to changing world fac
tors and so on and so forth. We also 
change our patent law from time to 
time. This is quite normal.

Shri A. T. Sarma: In your conclu
ding remarks, you said that in pass
ing this Bill, the Indian Parliament 
will take a step backward.

Mr. G. Albrechtskirchinger: Yes.
This is precisely what I said and I 
repeat it.

Shri A. T* Sarma: Again, what
you say is self-contradictory. Is it 
an improvement on the present law 
or not?

Mr. G. Albrechtskirchinger: I think 
I made my answer quite clear.

Mr. Chairman: It is all right.

Shri Dalpat Singh: You said that 
there are so many applications from 
abroad for the patents that the 
Patent Office cannot cope with the 
work and that there is the need for 
simplifying the procedure. May I 
know what are the main points for 
your law of patents to be simplified 
according to your opinion?

Mr. G. Albrechtskirchinger: I can 
very briefly outline them. The am
endment of this law is under con
sideration by our Parliament. It 
does not touch the substantive patent 
law but only the procedure. What 
we want to bring in is a so-called 
deferred examination. In other 
words, you would first grant the pro

tection for a limited number of years 
and there will be examination only 
on a special application filed either 
by the patentee or by a third party. 
B y doing this, one would arrive at 
the fact that a great many of the 
applications filed will be, after live 
or Seven years, dropped automatically.* 
This is true because it is quite known 
that the inventor, for a number of 
reasons, as soon as he invents some
thing, files the application. It is only 
later that he can find whether it can 
be worked or it is worthwhile or 
useful. If it is not found useful, he 
will drop it. So, if you start the 
examination later, you can eliminate 
a great deal of labour in your exami
nation procedure. This is an im
portant issue. We will have to do it 
in Germany because we have a 
btfck-log of more than a quarter mil
lion applications which have not been 
handled yet.

Shri Dalpat Singh: What is the usual 
time taken in granting the patent, 
that is, between the date on which 
the application is made and the date 
on which the patent is granted?

Mr. G. AlbrechtskircliingerJ: Now, 
in Germany, the average time taken 
is between five to six years. The 
Genman Patent Office is completely 
overloaded and we have to resort to 
deferred examination. „

Shri Bade: In your statement you 
have sai<i that the total number of 
foreign patent applications in 1965 is 
42.65 per cent. May I know, out of 
this number, how many applications 
are for pharmaceutical industry and 
how many are for other industries?

Mr. G. Albrechtskirchinger: This is 
impossible to arrive1 at because cur 
classification as such is not separate.
I am sorry I cannot answer this. 
The only thing I can tell you is the 
percentage of the turnover of the 
pharmaceutical industry in Germany 
is 10 per cent of the total chemical 
industry.

Shri Bade: On p. 5 of your Memo
randum, it is stated: ,
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“Non-working of patented in
ventions in India will often be 
due to factors completely outside 
the patent field and the grant of 
compulsory licences will be no 
remedy in such cases.”

What are those factors according 
to you? •

Mr. G. Albrechtskirchinger: First
of all, the, non-working of a patent 

j as such, in our opinion, is not yet a
* criminal act because, as I have point

ed out before, it must be a patent 
which is worthwhile and which can 
be useful. In other words, the mere 
statistical number will not give a 
clear indication. In India, you can 
find how many patents are granted 
and how many are worl^ed but that 

.is not a clear indication of the state 
of affairs because you would have to 
differentiate which of* the patents are 
really held for the entire period and 
which can be used for commercial 
processes. Then, there may be a 
patent which may not be worked and 
its non-working may be detrimental 
to the country. Here comes the com
pulsory licensing regulation. If its 

\ non-working is detrimental to the 
country, I think, this should be the 
guide-line for any compulsory licen
sing regulation.

Mr. Chairman: That is what is 
provided in the B il1.

Shri Bade: Yes; that is the pur
pose of the Bill.

Mr. Chairman: You may not find 
it profitable to start its manufacture 
here. But if an Indian national or 
somebody else says that he wants to 
have a licence to manufacture it, why  
should it be denied to him.

Mr. G. Albrechtskirchinger: I rea
lise this. Our objections are only to 
00me specific parts of it, not against 
the general provision of compulsory 
licensing as such.

Mr. Chairman: W it is in public 
interest, it could be done.

Mr. G. Albrechtskirchinger: These
things have to be carefully thought 
over. If it is only the non-working, 
that is not enough. It must be more 
than that. It has to be seen whether 
it could be done.. There are other 
reasons outside the patent field which 
restrict this. Again, it is to be seen 
whether its non-working if detrimen
tal to the public interest.

Mr. Chairman: It is only under 
such circumstances that licences are 
granted, #

Shri Bade: You have attacked the 
biggest portion of Clause 87, i.e., 
chemical substances. You have stated 
that substances aid if there is compul
sory licensing in regard to chemical 
substances, then there will be no in
vention in India. But you have not 
stated anything about drugs, ie ., 87
(a) (i) and (ii). But about (iii), 
which is the biggest portion of this 
Clause, you have said that the meth
od of process or production of che
mical substances should not be com
pulsory and that there should not be 
automatic licensing.

Mr̂  G. Albrechtskirchinger: I am
very glad you have brought out this 
point. I have singled out this Clause 
in order to show* that this ‘automatic 
licensing*, as I chose to call it, ap
plies to all the chemical industries, 
and I think that it will not be a good 
thing for your country. It is needless 
to say that it is not advisable to ap
ply it also for any other sector 6t 
the chemical industry, for example, 
drugs and so on. I think the normal 
procedure of compulsory licensing 
should suffice.

Shri Bade: In India, 90 per cent of 
the patents are given for food and 
drugs. If they are patented, then 
they have the monopoly for exploit
ing the poor people in India; if they 
are not patented, any manufacturer 
from Italy or Japan or any other 
country can come and compete with 
the patented medicines.

Mr. G. Albrechtsktrchtnger: To this 
question, of course, a great many



Itdnjs dm  be said ahd should be 
ilfc$. The fact is that v e  consider 
t h & &  dlffferetitly. A s I have tried 
to point out before, the fact that 
W  %je* cent efre foreign applicants in 
to Sl* k  «  jja&e indication of the fact 
that th * i&dltstml development of 
this cowhtry has npt ytet. sufficiently 
advanced to provide another ratio. 
As soon as more industrial develop
ments takeq piece he^e, you will have 
mere applications ltom your own 
nationals and the ratio will be . diff
erent, But, in oiir personal opinion 
this is riot something to be afraid of. *

As far as monopoly is concerned,
I want to say the following. We 
have tried to point out to you under 
what conditions c h e ^ c a l productions 
a^e mAde *in this country. You see 
fne difference ip prices, We are cer- 
t&nfy not responsible for ihe prices, 
triese are economic matters, in which

Sktent laW plays no role whatsoever, 
bu rtlght say that we have the 

Example of drugs costing so much 
here. For this we have already sup
plied you the reasons. If you want 
to produce a complicated drug in a 
commercial scale, the pre-requisite 
for it is a well-balanced structure of 
Chemical industry, where intysmejiU 
mtes and everything else that you 
heed are available at reasonable 
prices. Patent monopoly, as a price 
factor, according to pur experience 
I* completely negligible in this cou^r- 
iry; it does not amount to anything, 
The only w ay ii) which you can tywer 
the prices of these very important 
commodities in India is to develop 
your own industry to the utmost, tp 
eo-operate with the so-called foreign 
collaborators that are coming and to 
provide all the basic organic chemi
cals and intermediates which are 
n^pessary for complicated final pPkr 
d&cts. This is, if  ̂I  may say so, our 
advice on thi* issue.

Rkri B> K . D a* ft*yrar Jtanaran* 
you have dtonw ed *bout ttm  

uee of iaventiont io n  purposes. df 
*BWrnment. On page ? you have 
qtfd that the use o f iatetotlori for the 
W poee* 6f  Oowfrns&ent m o t  be
« 7  (B) LS—St. .

ftrictty limited ip use b y gqyer$m<spt 
only, p o  you. metm both Central anil 
State Govem nents?

Mr. G, Alhrechtd rtrcfrinfcr; A *  far
as this tern^nolo£y is ^concfrned, it 
was not thpuglit to jgakg, an. cliffeF- 
ence between State end Central Gov
ernments. H ie idea was t h a t t pji 
sort of measure should be restricted 
to government authorities. ,

Sitrl ft. &  Das: Should it, als^ be 
m ĉ pes f , qt national ejner^pn ;̂ 
ftp epidemic or
something tike that?

J|Sr, C a i m a n : l ^ e  Central. G ov- 
e r a jp e j^ ^ m  decide, In national 
emei^endea, ttye ,_^$ye p$>
bower. • It is for us to decide,. W hy 
sKouid w e ask fajbi aix>ut that?

8hxl B. K . D w : I wanted to have 
a  clarification from him as to what 
is hit idea about national emergency.

>.!; •.£. i  ' r < u . ■ : ;
Mr. O. AlbrechtsUrohinger: I can 

gj,ve a m w ra l d u k  t<* that, , but 
not a  specific answer. Wfe cpnaider 
those measures,, that is to a*y>. ums 
fcy. the Government for purpwes <4 
government, as v#sy. ejctra-ordinary 
measures which should be used only 
When there are overriding neqeasit* 
ies. Post epcaipfile, in my opinion, «p  
epidemic disease, a revolution, wai} 
famine or things of that sort would 
be the principle. Of course the ques
tion must be decided whether the use 
of patents in that particular case 
wP" ld remedy the situation. I  may 
point out that we do have a similar 
clause in our Geflinan patent > lw  
which, if translated in English, means 
“public welfare” . There must be rea
sons of public welfare and in. that 
case, the Federal Government of Ger
many, that is to say, the entire Gov
ernment and not an individual cabinet 
member, may issue an order that an 
Invention, a patent, may be used for 
government purposes.'

Mr. Chairman: Yes; you h*ye that 
provision; it is possible by an order 
of the Government in the Interest of 
public welfare-----
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Mr. O. Albrechtskirchinger: It if

not a free use. First of all, the deci- 
lion can be contested, secondly, there 
is remuneration provided in the law.

Shrimati Sharda. Mukerjee: In one
of the statements you have given to 
us, you have given Germany's balance 
of royalty payments over so many 
years. ^

I would like to know what amount 
of this was recovered in export trade. 
You have given us a statement show* 
ing the royalties paid and received in 
the Federal Republic of Germany for 
inventions, processes, copyrights etc. 
Could you give us as to what amount 
of this is realised from export trade? 
You say that the position has improv- 
e i  considerably and you do not have 
to give out any money and you are 
benefiting to the extent it is minus. 
Can you tell us what would be the 
export trade on this, on these commo
dities you manufacture under patent 
protection with foreign collaboration?

Mr. 6. Albrechtskirchinger: I am 
sorry I w ill not be able to give this 
information readily as I do not have 
any additional statistics with me. 
Secondly, this table shows the balance 
of payments position for the entire 
German industry and your specific 
question, I think, refers to chemical 
products.

Shrimati Sharda Mukerjee: Actually 
what we find in  India is that there is 
hardly any export from industries 
where they have patents with foreign 
collaboration. Export market is more 
or less shut out for us*

Mr. G. Albrechtskirchinger; I thin1: 
they pay royalty to the foreign con 
cerns.

Shrimati Sharda Mukerjee: But a 
great deal of it is recovered as they 
attract export markets whereas the 
things that are manufactured in our 
country are actually for domestic 
markets.

Mr. Chairman: You pay royalty for 
things manufactured in your own

country under foreign patents and you 
export them. What is the export earn* 
ings of your country on that account!

Mr. G. Albrechtskirchinger: 1 have
no information with me now. I am 
very sorry indeed. In order to answer 
your question we have to have exact 
statistics. A t  best I could only make 
a guess.

Shrimati Sharda Mukerjee: As has
been brought out by Justice Ayyangar  
in his report on the revision* of the 

.Patents Law, while the working of 
Patent law in European countries m ay  
be effective and successful, it is a 
different matter with us because here 
it is fairly a domestic market and we 
have to safeguard the interests of this 
country. This Bill has not been modi* 
fled in haste. We have an elaborate 
report on the Patents L a w  by an emi
nent Judge who has gone into it in 
detail and it is because the patents 
were not worked for the benefit of 
India that we have been forced to 
have this modification. Just for in
stance, one of the main reasons why 
this compulsory licensing had to be 
introduced is, as Justice Ayyangar has 
brought out, that the patents which 
were granted were not worked in 
India. Your first point was that com
pulsory licensing would be a regressive 
step. "

Mr. G. Albrechtskirchinger: I should 
like to say the following regarding 
this. I do not mean in any w ay ques
tioning the soundness of a compulsory 
licence. If you misunderstood me, I  
would like to clarify, I also believe 
and I would also like to repeat it that 
in a country like India where you 
have obviously an interest' that inven
tions which are protected here are 
being worked and if you decide to 
have provisions in your Patents L aw  
that guarantee the working of patent^
I think, this is in principle something 
which is quite acceptable. The only 
thing that I mentioned is that there 
are many factors for the non-working 
of patents which are completely out
side the patents sphere. In other 
words what I tried to say was th at 
every case has to be decided on Its



333
imlividual merits and nas to be care
fully decided. This is what I wanted 
to convey. The licence of right regu
lation is, in my opinion, in a complete
ly  different sphere, because there you 
should have a procedure which con
siders every case upon application and 
so on and so forth. But you subject 
the entire chemical industry to a sort 
of automatic compulsory licensing and 
ibis will have completely different 
effects. In other words, this would 
mean this: that for any chemical in- 
vention—not only pharmaceutical—  
patent protection in India would 
practically no longer exist because any 
one who would have a patent here 
would immediately have to share it 
without any restrictions with any one 
who comes and wants to work it. U  
would be completely automatic. This 
is one of our main points here that we 
would strongly underline. It should 
be only in cases of ‘misuse but by sub
jecting the entire chemical industry tp 
this sort of treatment, you will not 
arrive, in our sincere opinion, at results 
which the framers of the Bill might 
have in mind.

Shrimati Sharda Mukerjee: I am
afraid it does not convince me. Un
fortunately we have to modify this.

, Mr. Chairman: That is another mat
ter.

Shrimati Sharda Mukerjee: If we  
have perfact market conditions like 
competition, then it would be a better 
thing to pay 4 per cent royalty on the 
licence of right. That may be all 
right for countries which are indus
trially developed but for a backward 
and undeveloped country, I think, the 
protection needed is higher.
r.

Mr. Chairman: That we will discuss 
later.

Mr. G. Albrechtskirchinger: Inter
nally even a country like India .is very  
much in need of competition because 
it is a constant check on one’s own 
efficiency. * ‘

Shri Shyamnandan Mishra: One
point which has very much exercised 
the minds of Members is about the 
price and the cost of production. The 
learned witness has told us that much 
of the increase in cost of production 
is the national contribution; that 14, it 
is India which has to account for much 
of the increase in the cost of produc
tion of certain of the materials, m  
construction and the price of indige
nous machinery, etc. Would he be 
kind enough to tell us as to what ex
tent the contribution is national. He 
has given us certain figures. Can he 
tell us, in terms of percentage, the 
increase in cost of production due to

* national factors apd to what extent it 
is due to external factors? ,

Dr. Ulrich Heubaum: In the graph
we have supplied you, there is a 
breakdown. Here One can see that in 
these cases of investment-costs the 
percentage of imported materials is 
about 20 per cent. This means that 
they have to pay 20 per cent on im
ported machinery customs and clear
ing charges. On this 20 per cent, they 
have to pay in this specific case about 
5 per cent; that means 25 per ctot 
clearing charges and customs.

Shri Shyamnandan Mishra: You
have given us certain figures with 
regard to the expenditure incurred on 
research and development in the Fe
deral Republic of Germany. How much 
of this expenditure is contributed by 
the patentee manufacturers and how 
much by non-patentee manufacturers?

Mr. G. Albrechtskirchinger: The
figures which we have given in this 
table are the research expenditures of 
the chemical industry. The core  of 
your question is who actually pays it.
I can quite clearly tell you that they 
are the ones who are in research and 
the ones who have patents. And may 
I tell you one thing? Any company 
to-day in Germany of any importance 
which brings out products to the mar
ket which are really new, which are 
important, which mankind is in need 
of, does research. This is basically the 
question. They are the research- 
minded men, they are the progressive



,0 Bes. In Chemistry nowadays, without 
research these Is not very much that 

.you can dp, exceptroay be some very  
aMmpl* products where there is no 
technological advance possible and 
which if really not chemistry bvjt just 
mixing two or three things together..

Shri Shyamnvpdan Mishra: My
point is, what i? the amount these 
patentee inanijfacturprs spend inside 
Germany on research and develop
ment. They may be carrying on re
March fund development outside Ger
many if they happen to be foreign 
patentees. H iey m ay not be s p e n d 
ing all that amount in Germany.

Mr. 6 . AIbrecbtskirchin|rer: The
Agures that I have here, to the best 
o f my knowledge, r*fer to expenditures 
in Genoany. Of course, this is also a 
centre of research activity. We have 
certain oo-epentiea alfo ha research 
.which is carried outside of the bor
ders. But to the best of my know
ledge, mpst of th* research is in Ger
many.

Shri Shyaauaqdao M M u »: Regard
ing product qod process, I would like 
to know to what extent in Germany 
you have got process patents. Or, are 
all of them product patents, because you 
seem to be telliag us something which 
is not very much in keeping with the 

-proposed Bill of ours?

Mr. G. AfbrechtsUrcfciager: The
German P aten t' law from the very 
beginning provided, generally speak
ing, product protection with the fol
lowing exceptions: “ inventions relat
ing to foodstuffs, luxury products*’—  
here the English translation, 'luxury 
goods’ is not correct, for it actually 
refers to coffee, tea, cigarette and 
things that sort— “ and medicines as 
well as to substance* produced by 
chemical processes in so far as (hey 
do not relate to a particular process 
for the production of these articles.”  
So, in other Words, food and chemical 
Inventions, ever since the beginning 
'c f  the German patent law, have had 
only process protection. In the modi
fied form, the protection 1* extended

to the product w hich is the result o f 
this process.

Shri Shyamnandan MUhca: What
is the proportion of the process patents 
in your country?

Hr. G . Albrechtakirchinger: G lobal
ly  I can tell you  that the Germ an 
chem ical industry getB roughly 15 per 
cent o f  all .the patent applications filed 
and takes the second place right afjler 
the electrical industry and I  w ould  
have to  look up the statistics fo r  food  
and m edicine; i f  it can be done, I w ill 
be able to  supply the inform ation.

Mr. Chairman: I am reading from a 
quotation of German law. “Inven
tions, the utilisation of which would 
be contrary to law or public morals, 
inventions of articles of food, and 
taste, medicines' and substances which 
are produced b y djemical processes, in 
so far a* the inventions do not concern 
a specific process for the preparation 
thereof, are not patentable. Processes 
for preparing articles of food drugs 
and medicines are, however, patent
able.” Is this correct?

Mr. G. Albrechtskirchinger: The
w ording m ay be different, but in sub
stance it is correct. >

Sardar Daljit Singh: Is there any 
control of the price of the patent drugs
in Germany and if so, what measures 
are being adopted to check high 
prices?

Mr. G. Albrechtskirchinger: We don’t 
have any price control of patented 
articles; this hag never existed any
where in Europe, to the best of m y 
knowledge. Price control hag applied 
to a certain group of commodities 
whether they be patented or not paten
ted. In other words, price - control 
which has its legal backing in some 
special statute has, of course, been 
in existence in a number of countries- 
To the very best of my knowledge, in 
pharmaceuticals, this does not exist in 
{Germany. In the chemical field, ttare 
have been in the past certain regula
tions on ptfc«s for fortUigeri and some 
other Industrial products.
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One thing I want to make clear, the 

German legislator has never adopted 
the way of saying because a product 
is patented, there should be price 
control. He only took from time to 
time certain commodities as a group. 
Does that answer your question?

Shri Kashi Ram Gupta: In view of 
the fast progress of technology in 
chemical industries, the expert opinion 
i» that a patent these days goes out Of 
use within a period of 10 years. Are  
you of this opinion, or if you have a 
separate opinion, please let me know?

Mr. G. Albrechtskirchinger: No. I
am not of this opinion that due to the 
fast technological change, the life span 
of a patent in the chemical field or in 
general should be shortened. On the 
contrary, one of the main reasons for 
having a strong patent protection is 
to provide the very basis that we do 
advance technologically and that we 
do go ahead very fast by virtue of a 
patent system which is strong and 
which also provides adequate returns. 
You must always allow to the patentee 
a- certain period in which he can try  
to perfect his methods, to go beyond 
tbs laboratory stage and use ,th$ pro-* 
duct commercially and also prepare 
the market in order to have a  pertain 
return on the investment^ he has 
made for his research. These two is
sues are separate.

Shri Kashi Bam Gupta: You have 
talked very high about the Model Law. 
The Model Law  on its page 49, gives 
a commentary that if a patent is given 
for 10 years after grant of the patent 
it can also suffice. What is your opinion 
about this? It is on page 49, minimum 
period of 10 years can be there after 
the date of grant of the patent.

Mr. G. Albrechtskirchinger: Is that
adequate time— is that the question?

Mr. Chairman: That is what the 
Model Patents L aw  says on page 49.

Mr. G. Albrechtskirchinger: Unfor
tunately I do not And it. M y paging 
here is different. Anyway, as far as

I understand the question, there if  
need Jor a period of 20 years roughly 
after filing.

Shri Kashi Ram Gapta: It is 10 yeara 
in the Model Law.

Mr. G. Albrechtskirchinger: This de
pends of course on the lapse of time 
which was needed. . .

Mr. Chairman: That* is why they 
have fixed the date after the grant of 
the patent.

Mr. G. Albrechtskirchinger: Well i f  
you fix the date after the grant of the 
patent, this has to be studied closely. 
I think in most cases it will arrive a4; 
a very satisfactory solution. It would 
have to be studied closely.

Mr. Chatnfaan: It is quite satisfac
tory. .

Mr. G. AH>rechtjAlî ittiger: I would 
tend to believe that this might be 
satisfactory after the grant.

Mr. Chairman: Whatever may be the 
time taken in preliminary procedures* 
it is satisfactory. -

Mr. G. Albrechtskirchinger: The
difficulty is following. I think you 
have to look at the situation in indi
vidual countries, For example I do 
not know—and I cannot }udge—what 
the special conditions are in India to 
arrive, for example, at the additional 
steps which are necessary on clinical 
tests and that sort of thing and the 
administration of drug? as such.

Mr. Chairman: What may be the
time taken in preliminary procedures, 
if 10 years period is taken for a 
patent, would that be sufficient? That 
is the Model Law  which ha? not yet 
been adopted by many countries.

Mr. G. Albrechtskirchinger: Well,
it depends on the length of the pro-, 
cedure.

Shri Kashi Ram Gupta: You have
just mentioned in your statement that
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in Germany, the Patent Law is lor a 
period of 18 years and about 5/8 years 
are taken for granting the patent. It 
means the period after the granting 
of patent remains. only 12 years. So 
12 years or 10 years, there is a diffe
rence of only two years.

Mr. G. Albrechtskirchinger: This,
of course, is one thing. If I may ex
plain in detail, after the tiling of a 
patent, we have a public notification 
after a certain time and from the 
beginning of this notification you have 
provisional protection although the 
patent is not yet granted. In spite of 
my statement, it is quite correct that 
the present state of affairs in Germany 
which n?eds an excessively long exa
mination procedure is detrimental to 
the patentee, is detrimental to the 
patent system. Whether you have a 
patent granted or not is not decided 
early enough. Thij is a so onr of the 
reasons, apart from the fact that it 
would help our Patent Ofllco, why wc 
want to change the procedure*

Mr. Chairman: We are concerned 
with the present condition*, not with 
what happen in the future. gives 
12 years after the patent te granted. 
We have put 14 years. Whst Is your 
objection? You cannot hsve any 
objection.

Mr. G. A lferoUUkirchlngftr: There
is one thing thsra, Sir. As far as 
pharmaceutical products are concern
ed, it it not 12 years. Our patent is 
18 years from the time of filing ihe ap
plication.

Mr. Chairman: Even In thla case, 
even for 10 years hi gels all the rights. 
H dates back to the date of applica
tion.

Mr. G. Atf>rerhtsldrchin;er: That is 
different. It makes a tittle dilTercnce. 
We have 18 years from the dst* of fil
ing. In your present dra^, it i* pro
posed to shorten it to 14 yoau. This 
is an intermediate step.

Mr. Chairman: It takes 8/4 years. 
What can be your objection

Shri Kashi Ram Gupta: Japan la 
said to have a very strong Patent Law 
at present. Are you agreeable to it? 
And if so, you should know that Japan 
has got 15 years PdHod lor a patent 
from the date of filing of the applica
tion.

Mr. G. Albrechtskirchinger: I am
not familiar with the particulars of the 
Japanese patent Fystem. There are 
good many variations in different coun
tries. The period averages above 15 
and between 15 and 20. International 
tendency is towards 20 year*. I would 
prefer that the question about Japan 
be put to some one who is mere able 
to answer it.

Shri Kashi Ram Gupta: Is che
mical industry and the pharmaceutical 
industry spread over the whole coun
try or is it concentrated near Frank
furt and all these places?

Mr. G. Albrechtskirchinger: Sir, we 
have chemical and pharmaceutical in
dustry, more than 2000, probably 2,500 
different companies. Of course, among 
these, there are some whirh are quite 
large; they are the one which produce 
everything in chemicals fiom basic 
things to very refined products. They 
are located geographically mainly 
along the Rhine river, f^r technologi
cal reasons because they need a lot of 
water which is cheap fot cooling pur
poses and production procesJe* They 
may be about 50. The cibiati'! condi
tion is roughly the same, as the coun
try is smal!.

Shri Kashi Ram Gupta: It i? not a 
tropical country, and air-conditioning 
etc., may not be needed there. 1.* that 
a reason for reduced cost of produc
tion?

Mr. Albrechtskirchinger: It is a
small item; it is mostly u question of 
the size of the unit. Of course, tropi
cal conditions can increase the cost of 
production.

Shri Kashi Ram Gupta: Is the
pharmaceutical industry more profit
able in Germany compared to other
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industries, do they declare more divi
dends and are their exports the 
highest?

Mr. G. Albrechtskirchinger: For that
We will have to make an analysis of 
company reports in Germany.

Mr. Chairman: You gave us figures 
to show that you are paying more 
royalty to foreigners than the roya ty 
coming - to Germany, more than 
double. What is the percentage of 
royalty you are paying for the foreign 
patentees? ,

Mr. G. A ’bre'htskirchlnger: It varies 
from 2 to 12 per cent, and depends 
on individual contracts. It depends on 
the merit of the product in queslion, 
and e~en pharmaceuticals cannot ask 
for a hnh^r royalty because th2re are 
competitive materials, and only the 
difference be ween what is already 
available and what her the other pro
duet is superior counts. So, if th:re 
is an excellent new dye stuff, for 
Instance, the royalty can be higher 
than for a pharmaceutical which does 
not have such comparable quality.

Mr. Chairman: In your patent law, 
you have got a provision for compul
sory licensing and also licence of 
rights in the public interest?

Mr. G Albrechtskirchinger: Yes, in 
section 15. ’

Jttr. Similarly you have
a provision (or revocation of patents?

Mr G. Albrechtskirchinrer: Yea, in 
aection 8.

Mr. Chairman: You have got a pro
vision for endorsement of patents, 
analogous to the provision for licence 
of rights in our Bill.

Mr. G. Albrechtskirchinger: Y:s. but 
we do not call it licence of rights in 
the terminology of your Bill. A  
patentee can voluntarily grant a 
licence to anyone.

Mr. Chairman: Thank you very 
much. We have taken a lot of your 
time.

Mr. G, Albrechtskirchinger: Mr. 
Chairman, it is our duty to thank you

and the Members of the Committal - 
for the patience and the interest that 
you have shown. Thank you very 
mudh. *

(The witness then withdrew)

(The Committee then adjourned t# 
meet again at 14.30 hours)

(The Committee reassembled at 14.30 
hours)

. II. Centre Europien Des Federations 
De V Industrie Chimique Bureau  ̂
ZURICH.

Spokesmen:
1. Mr. R. A. Willcns, Head of the

Patent Department of Shell 
Chemicals, London.

2. Mr. J. Egli, Director of tht
Swis3 Society of Chemical In
dustries.

3. Mr. Haslam, Head of the Patent
Department Welcome Foun
dation Ltd. London.

4. Mr. D. H. Nowotny, Delegate
of Swiss Society of Chemical 
Industries, Zurich.

(The witnesses were called 4n and 
they took their seats)

• Mr. Chairman: Gentlemen, whatever 
evidence you give is printed in tha , 
Parliament and laid on the Table ot 
the House. It might be distributed to 
Members. Even if you want any por* 
tion of it to be confidential, it will ba 
printed and distributed to Members 
arid laid on the Table of the Houses of 
Parliament. The Members have re
ceived your Memorandum. It has been , 
distributed to all the Members. If yon 
want to add anything to it, you may 
kindly do so.

• Mr. J. Egli: Mr. Chairman, Gentle
men: On behalf of CEFIC, I like to 
express my sincere thanks to you, Sir, 
and to the whole Commission of ths 
Indian Parliament for giving me this 
opportunity of participating at these 
hearings. I am extremely impressed by 
the manner in Which you organise these



hearings and let me say that it is very 
rifr6in4he that ii P ^ ^ g h t& ty  
(Sbihmisdbn Is receiving foreighert to 
teitffy. Por this very great g&nei'osity 
of your Commission, I would like, to 
express my admiration and my sin- 
cerest thanks.

' The subject of the Indian Patents 
system is so wide end-complicated that 
for the benefit of the hon. Member  ̂ 1 
have taken the liberty of being acctm- 
panied by some Very competent col
leagues who will assist me in answer
ing questions which the Commission 
4ould tike to ask. May I just briefly 
introduce my colleagues? That is Mr. 
Willens on my right side, Head of the 
Patent department of Shell Chemicals, 
L2t2nion;‘ lir. ftaslam, Bead of the 
rcttehi Department of Welcome Foun
dation in London; and Mr Nowotn  ̂on 
n y  left side, a delegate from bur So
ciety—the Swiss Society of Chemical 
Industries in Zurich.

’ Before I begin with some points, I 
would repeat once more that I can 
assure you that 1 do'appreciate this 
gesture te have ttie opportunity to be 
hers, as I consider that gesture of a 
great Democratic coontry at your
cou n try  is.

v»t;;  ?  ■ '

In addition to whet has been said in 
the CEEIC Memorandum of January .
9, mention should ..fee made of. 
the foUqiwihg 'points. ’

The first point is: CEFTC meant the 
Centre Eoropfeeh Des Federatibhs life 
1/lndtistrie Chemique. That !w6uM 
aineaii' fai English, freely tf&slatied, 
Eofofaeart Cetttre of Federtrtions of 
Chemical Industries. This Centre it 
<kmipo3̂ d of the National Associations* 
of1 tfte chemical industry of the fal
lowing countries: Austria, Belgium,
Denmark, Finland, France, Germany, 
United Kingdom, Italy, the Nether*. 
lands, Norway, Sweden and Switzer
land. It practically covers the 
entire chemical industry of Wes
tern Europe. The Chemical in
dustry has numerous branches 
of manufacture and in what will 
ftHnwishall confine my remark* 10

only the moet important of these, viz* 
the manufacture of inorganic and. qr* 
ganic chemicals. They form the start-' 
ing materials for many other branches 
of the chemical Industry grossed in 
manufacture of specialised products. In 
the case of inorganic chemicals, basic 
materials utilized are minerals, such as 
sulphur, pyrites, salt, and so on; while 
in Ihe case of organic chemicals, basic 
materials are coal, on the one hand, 
and crude oil, on the other. These na
tural products are converted by what 
we shall call the basic chemical in
dustry into a variety of further pW>- 
duets, which, in turn, constitute the, 
stittl&g Materials, utilized by the 
specialized chemical industries fttr thfc 
production of i.g., dyfestuffs, plastics, 
pharmaceuticals and many other clie- 
ses of compounds. '

l r̂om the above it is clear that tbe 
chenUcal industry represented by 
CJEfP'TC is vitally important to the 
chemical industry as a whole. Tp iwe 
ad ahaiogy, were one to consider the 
entire chemical industry as a column, 
the portion we represent would con
stitute the base, the removal d# which 
would cause* the entire column tp 
collapse; that means that the phar
maceutical industry and other highly 
specialised industries would be de
prived of their sources. During the peat 
20 years, the chemical indl^tcy. h^s

was 24,400 mflU&a Uft d6fltfh» TUt 
represents approximately 29 per ctoit 
of the entire world production of 
chenifcals By 1964, tfee turnover hat 
jumped to 17,100 million dollars, Af 
thls l§t)4 Hguftr atlll represented 2ft par 
cent of the world production, tfie (Che
mical industry made tremeadbutf ntfr 
vances throughout the world and th# 
effects hereof were also noticeable 
in India. *

It is a well-known fact tfcpfc th# 
European chemical industry adheres 
to and defends a most liberal commer
cial and economic policy. That this If 
so, is borne cttit by the statistics it 
foreign connnerod in the chfafcfcl
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tor. In 1964, for cprapple, the 12 CERIC 
<iptintrierf exiwted chemicals to the 
Value of (£,58*7 “million United States 
dollars, while in the same period, the 
imports amounted to 4,938 million dol
lars. In 1963, tne imports were 2,994 
million dollars, and the exports were 
tb tfce value of 5,583 million dollars.

Numerous factors are responsible fox 
this extraordinary state .of affairs; let 
us consider only the most important* 
In almost all the countries cpncemed» 
the Governments have granted the 
manufacturer appropriate protection 
for his inventions and except whan 
serious problems arise with respect to 
location and the supply of raw matê  
rials, a rapid growth of the industry 
resulted. The protection of the inven
tions made by the manufacturer thus 
represents a most important factor in 
efaftrlng a favourable climate for un« 
!iSSdered growth of, industry. This 
jfoiirf of view is share*! by leaders 
throughout the world, and the S^crer 
taory-Gbiieral of ih$ United Nations, 
Mr. if. ttant, commented a$ follows qt* 
this very point:—

“Firstly, patent, p*ot;ection h** 
m̂ urigpd research and in,ypn̂  
tion,secondly, it li^  induced the, 
inventor, to disclose hfs discoveries 
instead of keeping them as a 
tr^de, secret, thirdly, it has offered 
a reward for develpfopg inven
tion̂  to ^ie jffage at which th^y are 
cpntaercially practic^ and, four
thly, it ftas acted as an, induce- 
merit to invest capital in new lines 
off production which might not 
appear to be profitable if many 
competing producers embanked on 
the^ simultaneously *

In studying the economic situation 
of a country, it is necessary to inves
tigate the import and export regula
tions, the customs duties levied on 
imports, possible import restrictions, 
the financial situation within the coun
try, foreign debts and the attitude of 
the government towards foreign capi
tal investment. A furt  ̂ mo&t import
ant aspect which is always considered 
isv:thQ extent to which the national

legislation provides p^ t̂ectipn fp r  
iiitfustriaj property: when such pro
tection is either absent or meagre, the 
climate for foreign investments of any 
kind is seriously impaired. When 
industrial property is not adequately 
protected, not only is the national in
ventor handicapped, but foreign inven
tors are given no assurance that their 
efforts and financial risks will be ade
quately rewarded. Under these cir
cumstances, they will prefer to turn 
elsewhere to extend their activities 
With the result that industry in the 
country concerned will stagnate' or 
even receive a serious setback.

It is to be expected that in the event 
of some of the provisions currently 
contained in the Indian Patents Bijl 
becoming law, foreign investors would 
be discouraged from continuing to 
invest capital in India, Th$ contri
bution of foreign industry towards the 
steady development of the Indian eco
nomic standards may be assured if the 
(Soyernment of India'creates the right 
cflhnate fo!r the protection of such 
dfcpfttal. The prOvisioiis contained in 
tJie£resen?t flfli iiot Ofily do not create 
3i,U!h a climate.h ît tend to destroy it:

Turning to my poipt No. 3, it mustf 
b  ̂ borne in mind *haV one qf the; 
priiQe obfccty of strong patent protec
tion, is to mfl^possihie the recouping.; 
qt research expenditure. In this ras-v 
pect, tfie amount spent on chemical re
search (including; pharmaceutical) fe  
tremendously high in Europe. Its exa^ 
to^l flgureis unknown* In Germany, 
th|s expenditure is approximately 300; 
million dollars per year, and in Swit
zerland, it reaches an yearly amount of 
about 170 million dollars. It would be 
an error to think that the progress 
coifld continue if research were to be 
curtailed and it is equally as obvious 
that the products of today must ne
cessarily bear the research costs <A 

y tomorrow.

Due to the flexibility and open* 
mindedness of the chemical, industry, 
this industry has not shirked from the 
task of building its factories outside 
EtivopeL Your oWfe country is an ckK
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fluent proof hereof, as a number of 
European-based chemical enterprises 
have opened factories in India. The 
European chemicaj industries in addi
tion strive for the removal of barriers 
to trade and progress, and the indus
try is of the firm opinion that the 
greater the exchange of poods and 
know-how, the greater will be the 

-chances for the raising of the popula
tion standard of living, it is my con
viction as well as that of my collea
gues that it would have been impos
sible for the chemical industry in 
Europe to have attained the heights 
which it has done in so short a time 
had not industrial property been suffi
ciently protected It is because of our 
firm belief herein that all steps under
taken with respect of patent matters 
in Europe are aimed towards the 
strengthening of the patent system. In 
this respect, you are undoubtedly 
aware of the European patent conven
tion envisaged by the common market 
countries. In urging you to introduce 
strong patent protection in India, I 
merely suggest that you adopt that 
type of Bill under which so many 
countries of the world have prospered,

4 . The main problem underlying the 
discussions on the Indian Patents Bill 
*is whether India will really be better 
off by restricting the rights of paten
tees, in the chemical field by making 
patented inventions more freely avail
able to the public and the Government 
a* envisaged in clauses 48, 87, 88, 
9*<3)> 95(3) and 99 to 102.

M y Organisation believes that this 
liberalisation is not in the true interest 
of the Indian economy. While a tran
sient advantage might be gained here 
and theri on prices, in the main the 
weakening of patent rights will slow 
down the transfer of technology into 
India from the more developed coun
tries, and react unfavourably on the 
investment climate.

The role played by patents in the 
economic and industrial growth of a 
country is a long-term one. India is on 
the brink of a great industrial deve
lopment and to weaken her patent sys
tem now will have effects which may

only become apparent some years 
hence, by which time the damage will 
have been* done.

The question of the role played by  
patents has been carefully studied in 
the two reports “The Role of Patents 
in the Transfer of Technology to Deve
loping Countries*’ and “ The Model 
Law  for Developing Countries on In
ventions*. i believe the Committee is 
already aware of these reports. They 
are the result of a deep international 
study of the whole problem, in which 
study India took part, and it is em
phasised what value a strong patent 
system has in developing technology 
in a country.

For example, the Model Law , in 
Section 35 allows for the grant of com
pulsory licences in certain vital area% 
at any time, without the waiting time 
provide^ in Section 34; food products 
or drugs are mentioned as areas where 
certain countries consider such pro
visions necessary; but the Report em
phasises that:—

“This faculty should be used 
with measure and caution, because 
in all cases in which it is used it 
is likely to stifle invention, research 
and investment” , '

The document ‘T h e  Role of Patents 
in the Transfer of Technology1* analy
ses the effect of patents in the trana* 
fer of technology in the basic philo* 
sophy of the U.N. that the economic 
progress of the developing countries is 
a matter of concern not only to them
selves but also to the world commu
nity at large and that access to know
ledge and experience in the field of 
applied science and technology is 
essential to accelerate the economic 
development of the developing count
ries and to enlarge the over-all pro
ductivity of their economies.

It is the experience of those coun
tries which have had a well developed 
patent system that it has greatly sti
mulated the local introduction of fore* 
ign techniques to the country's overall 
economic advantage, though royalties
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have had to be paid. M y Organisation 
believes that it cannot be in the in
terests of India for patents. in the 
chemical field to be so drastically 
weakened as is proposed in the present 
Bill. '

5. Turning now to the actual text of 
the Bill, and in amplification of what 
has been briefly stated in the Memo
randum, it may be observed firstly and 
in genera] that an important aspect of 
the advantages purporting to be con
ferred on the patentee is security 
which he ought to enjoy from the 
pirating by late-comers in the field of 
the development work that he will be 
persuaded to do in India.

A s to the “ rights” of the patentee 
these are the rights which the Bill 
legitimately purports to confer on an 
Inventor and the mischief of the pre
sent Bill lies not only in the exten
sive limitations of those rights as com
pared with those ^onsid3red appro
priate in the experience of m03t coun
tries of the world, but also the possi
bility that even these limited rights 
may be withdrawn at any time. The 
inves‘or of capital and the importer of 
technical know-how in considering the 
protection afforded by any patent is 
obliged to take a pessimistic view that 
if his investment is successful the 
protection on which he is counting 
may prove to be a total illusion.

6. As to the detailed clauses of the 
Bill; regarded not from my own point 
of view but from that of a practi
tioner in patents, the following should 
be added to the substance of the Me
morandum.

Clause 8

T h 2 duties laid upon an applicant 
tinder this clause are not on jy  onerous 
In themselves but lay a very heavy 
burden on the Examining Staff of the 
Patent Office, to weigh up and assess 
the effects of the information that 
must be supplied under this clause. 
Indeed, we are far from wishing to be 
impertinent in saying, as a criticism of 
the Bill in general, that, it will make 
much heavier demands upon the ex

pertise of the Examining Staff than ii 
the case with any or most of the Pa
tent Offices of the world, ’ who are 
themselves currently finding difficul
ties in securing adequate staff.

Clause 53

. It is a fact that, with the increasing 
complexity of industrial operational 
the existing terms of patents in many 
countries are proving to be unduly 
short, and the world tendency if  
rather to lengthen them than to shor
ten them, as in this Section. For very  
many important inventions the early 
years, and sometimes even the later 
ones after grant, are still unprofitably 
taken up with development work.

Clause 76 raises an apparently small 
point but one of some constitutional 
importance, that the secrecy of com
munications to the Patent Office can be 
breached, not only by the order of 
the court but alro under the executive 
direction of the Central Government; 
or even of the Controller notwith
standing that he is himself, presum
ably, an officer of the Patent Office.

Clause 87(1) is the clause more .than 
any other that will prove a disincen
tive to investment in that it withdraws 
any possibility of exclusivity from the 
investor who wishes to set up a plant # 
for the manufacture of chemical subs
tances He may be all too sure that 
when he has gone to the expense of 
setting up a plant and overcoming the 
inevitable teething troubles, anyone ’ 
may come and take advantage of his 
successful development work under a 
licence granted as of right.

Clause 88—On the subiect of anj 
arbitrary ceiling for royalties, it shoula 
be observed that a reduction of manu
facturing costs is an undoubtedly laud
able object of research and inven
tion, and the effect of this provision Is 
to reward an inferior invention more 
highly than a superior one which 

, reduces the manufacturing cast to a 
greater extent.

In licence negotiations end other 
operations for the determination of
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payments appropriate to reward a pa
tentee while not unduly handicapping 
the licensee, the question of what 
form of product is to carry the royalty 
percentage is a very important and a 
very variable one. The provision of a 
fixed ceiling will unavoidably distort 
this question and prejudice the opti
mum conduct of the execution of the 
Invention.

C lau se 9 5 (3 )— It seem s u n ju st that 
th e  licen see  sh ou lg  b e  au th orized  to  
im p ort a pa ten ted  a rtic le  w h ile  th e  
paten tee h im se lf is d e b a rre d  fr o m  
d o in g  a o . .

T h e  Anal w o rd  o f  th e  M em oran d u m  
o n  th e  su b je ct  o f  th e  sa le  o f  licen sed  
k n o w -h o w  is  e x tre m e ly  cogen t. In d eed  
th e  im p lica tion s o f  th e  sa le  o f  k n o w 
h o w  c a ll e v e n  m o re  lo u d ly  fo r  re
assessm ent th a i; p lan s fo r  th e  in vest
m en t o f  cap ita l. T h e  n u m erou s and 
ex ten siv e  p rov is ion s  o f  th e  M il  fo r  
com p u lsory  licen sin g  and. fp r  th e  w ith r  
d raw al o f  r igh ts  m akes- th e  reten tion  
o f  k n o w -h o w  th e  o n ly  d e fe n ce  in  th e  
hands o f  th e  w o u ld -b e  licen sor. T h ese  
p rovision s w o u ld  en cou rage , w h ere  a 
licen ce  is co m p u lso ry  and u n a vo id 
able, th e  ex ecu tion  o f  a *bare lice n ce 1 
u n accom panied  b y  th e  deta iled  k n o w 
h o w  n ecessary  to  ta k e  ad va n tage  o f  the 
licen ce . A  lice n ce  ca p  b e  com p e lled , 
b u t th e transm ission  o f  k n o w -h o w  c d n , 
not.

It is in  th e  ligh t h e re o f  th at I 
sh ou ld  lik e  to  express on  b e h a lf  o f  
C S F IC  th e  h o p e  that th e n e w  In d ian  
Patents B ill w ill  b e  d ra fte d  in  su ch  A
m anner that it w ill ensure a  sou n d  
basis f o r  th e  harm on ious d ev e lop m en t 
and expan sion  o f  the Indian  in du stry .

Mr. Chairman, hon. Members of th* 
Committee, may I once again thank 
you for the great honour you have 
given me to appear before you. M)r 
colleagues and myself deeply appre
ciate this very great gesture of a great 
democratic country.

Shri Bade: You object to clause 
95(3) ■ You object to this because the 
Government fixes the price. Whan the

G ov ern m en t finds that fo re ig n  paten* 
tees hav** e x p lo ite d  o u r  cou n try  a n d  
th ey  h a v e  th e m o n o p o ly  also, th ey  fix  
th e  price . W h y  sh ou ld  th ere  b e  any  
o b je ct io n ?  .

M r. R . A . W lllen s : I th in k  th e p a r 
ticu lar o b je ct io n  to  this c lau se  is that 
it  grants a righ t to  a licen see  o f  an in 
v en tion  w h ich  righ t is  d en ied  to  th e  
paten tee h im self, n am ely , th at o f  im 
p o rtin g  th e  n ecessary  p rodu ct. T h is  
seem s to  us to  b e  u nfa ir. I  th in k  th is  
p a rticu la r  poin t w o u ld  b e  m et i f  th e  
p a ten tee  is a lso  authorised  to  im port 
th e  p rod u ct a lo n g  w ith  o r  instead  o f  
the- licen see .

Mr. Chairman: If a patentee does 
not supply the required quantity ,of 
medicine or drug at a reasonable price 
and charges extortionary prices and 
the Government in the public interest 
feels it necessary to import such artic
les and fixes the price, w hy should 
you object to that?

Mr. R. A . Wlllens: I understand front 
what you say that this clause is design
ed as a penalty to the patentee; but 
It Is not expressed like that—it simply 
days that if the Central Government 
considers it necessary in the publifc 
interest

Mr. Oh sin g an: Government wttl
interfere only when it is necessary in 
the public interest; not otherwise. •

Mr. R. A . WUleos: There is nothing 
in the clause to indicate that the pat
entee was in any w ay at fault and yet 
the licensee is authorised to h sr  
port.

Mr. Chairman: Suppose the patente# 
misuses his patent or does not work 
in the interests of the country and 
the Government feels that it is in the 
IttferesW of the country to get that 
particular medicine or drug. What is 
wrong in their authorising the licen
see to import the required quantity of 
medicines at reasonable prices?

Me. J .  EgU: M ay I  ask Mr. Nowot- 
ny, who is specialised in this line, to  
give an explanation which could 
satisfy tiie hon. Member who asked 
tU s question?



Mr. D, H, Newotny: You have been 
mentioning semethihg abdttt ftastih- 
able ptficesand I ihihk concerning the 
draft BUI it is the crucial queftitin 
What is the reatttaable prtte? Htfw 
do we determine what is a reasonable 
price? It I may reHstate the question 
of the hon. Member, I believe wheft 
pre-occu&fes the hon. Member # h o  
asked this question is the following. 
Suppose a company has developed a 
drug, say in Switzerland. There is the 
well-known case of the active Subs
tance of a tranquilizer being sold at 
Rs. 5,555 per kilogram and anO&ie* 
firm delivstring the same tfnbstaftoe at 
Rs. 3 12  If i understood cortreKly, the 
he®, Member wonders if there is not 
some exploitation going oh in this 
filed. In this special case, if the Gov
ernment decides to Ax the price of the 
substance at the low fcvef of Rs. 312 , 
we would not be able in Switserlaftd 
to cover our research coat and the 
return on the capital invested in tU s 
research. This is the only objection 
that we have and that is why we  
believe that patent protection is tio 
necessary in this #el3T I  may point 
out that the firm which is delivering 
this substance at Rs. 3 12  per kilogram 
has not done any research work at all. 
The originator of this drug, Roche has 
many years of research and develop
ment work to its credit. They have 
a large research staff in Switzerland, 
United States and the United King
dom and this research staff cannot be 
diminished from one year to another. 
You. know very well that if you have 
a qualified chemist or doctor oh yoUr 
staff, you will have to keep him on. 
Therefore, once we have built up a 
very competent team of research 
workers, our big problem is to obtain 
the necessary funds to finance the re
search that is going on, Whether we 
make any profits or not. One of the 
problems that we always have to face 
is that people do not understand that 
there is a big difference between a 
company that does original #drk and 
one that doeft nothing at all and 
waits for a drug to dome out. t may 
also point out that an imitator, as we 
wpuld like to call him, because he does 
not do any research wttfk, ii nevtt

interested in a medically successful but 
coTmhercia% unsuccessful drug. You  
probably know that 90 per cent of the 
products of a business usually m a k e  
lb peir cent of the profits and the ba
lance of I'D per cent of* a company’s 
products usually account for 90 p e r  
cent of tjie profits. I do not say that 
this rule is always valid but it $uree 
you an indication. I think it  iff 
characteristic of the pharmaceutical in 
dustry. 6 u t of 10b products that •  
pharmaceutical company may market 
tkgre may be only lt> per cent or ev*h  
left that are commercially successful 
pfrri&udk We expect the successful 
p iq u e ts  to pay more of their share 
than the other products do. This is  
a principle of justice which, by th e  
wfry, Itias been accepted by the income- 
t $ *  authorities in over hundred coun
tr ies in the world. F o r  e v e ry  com
mercially successful drug there are 
many other drugs which are medicalJy 
useful but which because o f  their 
limited itee, do not attain a sufficiently 
high Volume o f  sales. Thertfofce, f e e  
commercially successful drug has to  
p a y  for research  and development.

S h ri Bede: Clause 95(3) says that
the Central Government will do it  
only if it is in the public interest ao 
to do.

M r. B. H. Mo#0tay: The point is 
what you ihean by “ public interest11. If 
you say that this is only an em ergen#  
clause to cover cases lik£ w ar or where 
the market has not been supplied 
sufficiently at reasonable prices then H 
is different. So, first of all, We have 
to consider whether there is an emer
gency situation and, secondly, whether 
the market has been supplied.

S h ri Bade: There is no question of 
ail emergency. The question is only 
of public interest.

M r. D , H. N otro tn y : M r. H a s te n  
w o u ld  lik e  to  a n sw e r  i i

M r. H aslam : C lause 95 is con cern ed  
w ith  the g rou n d  o f  com p u lsory  lictoftie 
u n der clauses M  and 88- T*16 dbjefct 
o f  thesfc claiises is tb jfreveh t a



from simply sitting on an invention 
and to encourage the working of the 
invention in India. The aim of this 
clause, which corresponds to the section 
which has been for a long time in the 
United Kingdom Act, is to encourage 
the actual production of the patentee's 
invention in India. It seems to us that 
clause 95(3) is illogical in the context 
of clauses 84 and 85 in that having 
granted a compulsory licence for the 
purpose of working the invention in 
India, clause 95(3) suddenly allows 
the Govehiment to import the inven
tion, which has the very opposite 
effcct of encouraging the produc
tion of the invention in India.

Mr. Chairman: Suppose, there is an
epidemic in India and we are in urgent 
need of a medicine. It takes years to 
establish a factory and produce the 
thing In that case, w hy not import 
it under certain tonditions certified by  
Government? What is your objection?

Mr. Haslam: I think there would be 
no objection to any clause which ex
presses this clearly in terms of an 
emergency. Naturally, nobody would 
want to impose any restrictions in the 
case of a national emergency or an 
epidemic.

Mr. Chairmaji: Do you think Gov
ernment will interfere unnecessarily? 
Unless there is an emergency or some 
special reason Government will not 
interfere. I can give you an instance; 
such a case happened in India. The 
Director, Haffkine Institute had for
warded an application dated the 27th 
May, 1941, to the Controller of 
Patents for onward transmission to 
the Governor General in Council 
praying for the grant of compulsory 
licences under Section 22 of the 
Indian Patents and Designs Act, 19 11  
in respect of patents Nos. 26513 and 
26850 granted to Messrs. May &  
Baker, London. Briefly, the grounds 
undfer which the application was 
based were as follows. *

The heterocyclic compounds, sul- , 
phathiazole and its, derivatives which 
form  the subject matter of the patents . 
have curative* powera in the treat

ment of plague and a large number
o f other bacterial infection* gonor
rhoea and the infections of urinary 
tract. . This drug was superior to  
anything invented before that noth
ing can take its place. In *pi1e of 
the importance of the drug, the 
patentees who get their patent in  
June, 1938, did not put it in the 
market till about December, 1940 and 
the quantity of the drug offered to 
the public was considerably small. 
They did not supply the required 
quantities at a reasonable price. They 
said that they were unable to supply. 
They frustrated the Government of 
India in the grant of compulsory 
licence and importing this drug. Ia  
such a case do you think it necessary 
to have the powers read out by m y 
hon. friend to import the necessary 
medicine in the public interest;. orr 
do you want the Government to 
allow thousands of peoplte to die of 
such cursed diseases?

Mr. Haslam: Certainly not. Nobody * 
would want to impose restrictions in 
circumstances of that kind. This 
section, however, I think, refers to 
“ in the public interest” .

Mr. Chairman: You can rest assured 
that only in such cases the Govern
ment wiU interfere and not in other 
cbses. .

Mr. Haslam: “ Public interest” may 
be a short-term emergency or may be 
a long-term one. M y understanding 
of r the meaning of “public interest’'  
ad being behind this compulsory 
licence section is the long-term one, 
that is to say, the advantage of deve
loping industry in India as opposed to 
importing patented goods from abroad. 
That 1b obviously something that i* 
not done overnight; it has a long
term meaning.

Mr. Chairman: W e are not concern
ed only with the development oi  
industries but also with the health o£ 
the nation.

Mr. Hilton; I think, there would 
be no objection to a section whkto
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said that the Government had the 
right in an emergency to import drugs 
notwithstanding any licence and so 
on.

Mr. Chairman: You have got similar 
provisions in the U K  Act and also in 
the Patents Acts in Switzerland.

BIr. Haslam: Yes, Sir.

Shri R. P. Sinha: May I add that in 
England there was* a case where the 
Health Ministry started importing 
large quantities of drugs for use in 
the National Health Service when 
the patentees in England refused to 
supply them at reasonable prices. 
The case went up to the House of 
Lords and the House of Lords decided 
that Government were perfectly 
justified in importing those drugs in. 
order that the Health Service needs 
may be met. A  thing similar to* what 
you have mentioned occurred in 
England also.

Mr. Chairman: What is good for
England must be good for India also*

Mr. Haslam: Yes, Sir; but you
already have clauses in this Bill 
dealing with the right of Government 
to use an invention for the Services 
of the Government, what are called 
in the United Kingdom, the Services 
of the Crown, which was the matter 
which the hon. Member has just 
referiled to. These clauses already 
exist elsewhere in the BilL The objec
tion to this particular sub-clause, 
95(3), is merely that it puts into 
reverse, as it were, the object of the 
previous clauses, clauses 84 and 85, 
to encourage the development and 
production of drugs in India.

Mr. Chairman: How will it put it 
Into reverse? This company, Messrs. 
M ay and Baker, refused to supply.

Shri R. P. Sinha: Even if there is 
an established industry in any coun
try, just like in the UK, the Gov
ernment thought it appropriate and 
proper in the public interest to import 
despite the fact that they were being

manufactured in England. So, there* 
may be some occasions here when, in  
order to bring pressure upon the 
patent holders here to supply goods 
not only in adequate quantities but 
also at reasonable prices, the Govern
ment may exercise that power as the 
Government in the U K  very recently 
did.

Mr; Haslam: In clause 100 you 
already have the power of the Cen
tral Government to use inventions for 
the purposes of Government. This 
clause in the Bill corresponds to the 
section in the U K  Act under which 
the U K  Government imported 
tetracycline for, what we call in the 
U.K., Crown use, and here Govern* 
ment use.'

Shri Bade: That is for invention; 
clause 95 is for importation of medi
cines from outside.

Mr. Haslam: You use here exactiy 
the same words as are there in the 
U K  Act, namely, that the Govern
ment “may make, use, exercise or 
vend the invention for the purposes 
of Government in accordance with 
the provisions of this Chapter” . I 
see no reason why that does not allow  
the Government to import if they 
want to. I think, w e are arguing 
about the point where such a clause 
giving the right of Government to 
import should go in the Bill. Our 
feeling is that it should not go in 
the clause which deals with compul
sory licences for the purpose of pro
moting industry in India but should 
be considered in the whole context 
of the use by the Government which 
occurs in later clauses, that is, clauses 
99 to 102.

Shri Bade: I would like to invite 
the attention of the witness to dau^e 
87. A  difference is made in the BiU 
between patents for chemical sub-

• stances and patents for medicines, 
drugs and pharmaceuticals.

In clause 95, clause 84 Is also 
referred to. Clause 84 1»
referred to in clause W, which srtr



‘down when reasonable n g y in B tB ii 
<Sf the public arf  deepaed not to have 
reen S a tis fie d  O q Ij  then w ill c la d w  
•#7 and 84 appfy regarding tbe grant 
< j conv>ihsory licences.

Sojjjfjose a foreign Ann jg no$ manu- 
factoring the item in India, aiid is not 
also giving the know-how to India, 
and at the same time, they have a 
patent from  India and tliqr have also 

.a monopoly; suppose ' Government 
come to th^ conclusion that this Ann 
is not maniifarturing to an adequate 
extent but by creating a monopoly 
is e x p lo it^  the poor people; such
• case, wny should clause 87 not be* 
made applicable?

i t .  tfn iftin : Clause #7 appjife ai$& 
matically. Under this Bill, all patents 
iit the chemical field a if fpdayaed 
with the words licencee o f right'.

Shri Bade: I am talking of clause
84

Nr. Hjudain: If this Bill is P*i“ *d in 
its present form, there w ill never be 
any need to apply clause 8* in a 
chemical or pharmaceutical ewe* fa** 
cause all those patents would be 
•endorsed with the words licences of 
right’ anywhere, so that it dodt nbt 
really arise ■

Shri Bade: You have only 6bjetted 
to clause 88, but you have,not said 
anything on the question dt royalty 
where a maximum of ^,per cent billy 
hups been prescribed. What jiSve you 
to say on the question of royalty?

Mr. Haslam: We do think that the 
royalty limit of 4 per cent is un
realistic.

Shri Bade: What is the reason for 
it?

. Mr. Haslam’ ’ih is is an eronomic 
question. May I. ask njjr colleague 
Mr. Nowotny to dieel witb this ques
tion?

• Hr. D. A fWwotey: The reason wky 
*#• haw* te aft far a higherpriee. Jar

fen active svrtwttf̂ fiee we send tram 
titan ep iiaiia^ unftaftg, 

IS that we naVe to cover our research 
and development costs. As you know, 
our research and development costs 
are running around 8 to 10 per cent 
<H the w $$e turnover, an<| if we QMt 
the research and development costs 
into relation to the turnover of Hie 
patented products only it may be 
much higher.

Skirl Bade: Clause 88(5) reads thus:

“ — iAe royalty apid cither j i -  
Aoneration r& errad t6 the 

under a licence p-toited 
$6 a n y person atft&r such cbA - 
BttttdettieAt shall in $*> dtse '^tceed 
lour per cent o f the net -ex-factury 
Mle fcfrice In bulk of tfce patented 
article..........” . .

Mr. 0 . S . N»wetm y: As I Mfcve sai4 
6br research and development costi
run around 8 to 10 per ceht 6 f to w  
sales; the question is whether tljese 
coots a te  ?}>plied to the seliink pne# 
df the flttal pharmaceutical speciality 
or the bulk price of the active sub-  
sUnce. The latter is oiily a small 
part o f the final selling pHce. Let 
us say research and development 
cdsts are 10 per cent of ’he fln*l 
selling price o f t» speciality. If they 
should be expresiwd as a percehtagfc 
o f the btflk selling price, the percent-

f  would be much higher; it can be 
or 40 per cent or evetj more. 1 

can give you an example, if that is 
necessary. .

Shri Bede: He may send that to u* 
in writing. ‘

Mr. Ch&lratfrn: You may give u* • 
note. .

Mr. D. H. Nowotny: Yes, I shall do 
so.

Shri K. T. Slake: Witness ha» stated 
himself that clause 100 61 the present 
Bill is based on an equivalent section 
In the UK Act, namely section 40, 
and it is more or less worded on the 
•abe lisas. Bteai ttts profcristeh in tfci



U K  A ct w as not very clear, a litiga
tion arose in the House of Lords 
when Government started importing 
it. To safeguard against such litiga
tion in India, we have tried to clarify 
the position in clause 95(3) by pro
viding that Government could import 
also, because in the U K  case the point 
at issue was that the Government 
could use the patent but not import 
What I am stating is this. There, the 
law has been settled by a judicial 
pronouncement. We do not want an
other judicial pronouncement in this 
country to settle the law. Therefore 
the legislature here is taking a pre
cautionary measure by having Clause 
95(3). What objection have you got 
to that?

Mr. R. A. Willens: Section 100 can 
be omitted, but the real point, as I 
mentioned originally, is that section 
95(3) does give a permission to the 
licencee which is denied to the
patentee. If this clause is meant to 
deal with such emergencies as
plague, infection, calamity and that
sort of thing, it does seem to me to 
be inconsistent not to use any mean® 
available to import the materials re
quired whether by the licencee or by 
the patentee. What I am suggesting 
is that it will remove an injustice if 
not only the licencee but also the 
patentee is given freedom by the
Government to import *

I should add a further detail, that 
this will not only apply to compul
sory licences under section 84 and 85 
but also to licences of right under 
section 87, and under section 88(6), 
which- is subject to the conditions of 
licences provided in section 87, 
licences of right are applicable not 
only to pharmaceutical material and 
foodstuffs but also to chemical pro-* 
ducts absolutely without exception. 
That is to say, it covers the entire 
chemical industry, which is of course 
our particular concern. Section £8(6) 
reads:

“ Save as otherwise provided in 
sub-section (5), the provisions of
sub-sections (1), (2), (4), (5) and 
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(6) of section 93 (regarding the 
powers of th2 Controller) and cf 
sections 94 and 95 shall rv j;v  to 
licences granted under this fac
tion as thc?y apply to iicreftces 
granted under se.tion 34.”

So, you see section 95 ref3rs to sec
tion 84, and section 88 m'ik:?s it clear 
that it refers also to section $7. This 
is our legitimate comment on tho 
meaning of the Bill, and -his w ill 
answer the proposition that rrcticn 
95(3) is a good alternative lo section 
100.

Mr. Chairman: Pleas® *e.e section;
4 7(1), which is only subj:ct to clause 
(2). He can import, he can sell, but 
suppose he does not import in suffi
cient quantities at reasonable price*, 
what is Government to do? Then 
comes section 100. It is only the Cen
tral Government which can exorcise 
that right, not the Controller.

Shri R. P. Sinha: The witnesses
represent the entire industrial *nd 
chemical community of the European 
countries. Countries like U K. have 
got provision for licences of ri^ht. I 
would like to know how far this, 
clause is used for giving licences to 
other than paten‘.-holders for the 
manufacture of the patented articles.

Mr. R. A. Willens: As regards tho 
U.K., I should first make the obser
vation, to avoid misunderstanding, 
that the licenc? of right in th? U.K. 
is something different from what is 
contemplated’ in this Bill. It is •  
voluntary concision °n -he part of 
the patentee. He requests the Con
troller to endorse the patent for 
licence of rights and thereby he gains 
himself advantages, nanrrlv reduction 
in the renewal fees payable.

Shri R. P. Sinha: In the U.K. Act, 
there is also a provision for compul
sory endorsement of licence of ripht* 
It is not only voluntary under section 
37.

Mr. R. A. Willens: That is Quite 
true. . -



Shri E . F . 9taha: What use has this 
section been put to?

Mr. R, A. WTlens: These are the 
game grounds as those specified in 
section 37 of the Act, and merely ex
tend to the government departments 
the right to ini iate proceedings which 
•re  indeed available to anybody 'else 
under section 37. So, it is the same 
thing. But it is different from the 
provisions of the right in the case of 
clause 87 of the Bill which is attto- 
matically given irrespective of Jtay 
request on the part of anybody, whe
ther it is a government department or 
a licensee.

The answer to the other part df 
Mr. Sinha’s question is this. From the 
report of the Controller-General for 
Patents, Designs and Trade Marks for 
the year 1965, it is very clear that 
very little use is made of this provi
sion. It is not necessary that it 
should be very much used. The pa
tent of the provision and the possi
bilities that anyone can go to the Con
troller and insist on having a licencfe 
persuades the people to grant licenc^fl 
more easily. So. in fact, as is stated 
in the Controller-General's report, the 
numoer of compulsory licehces under 
section 37 is very low. taking the 
figures from 1956 onwards.

Mr. Chat-man: It m ay be rarely
used, but dont you think that the 
presence of this section is a correc
tive?

Mr. R. A . Willens: Yes.

Mr. Chairman: Similar, should nofc 
the provision for compulsory licence 
Which can be granted in respect of 
any arti le of food, medicine, etc., be 
retained? It is in section 41 of the 
U.K. Act. W hy should you object to 
fuch a provision in our Act. What is 
food for the United Kingdom is also 
good for India in this case. I am 
referring to the clause on compulsory 
licence.

Mr. R. A. Willens; One can have 
ao objection, to the provision for com-

tftflsory licence, In appropriate case* 
afod many of these cases are appro
priate. '

Mr. Chairman: The same is found, 
in Switzerland also. A  compulsory 
licence may be granted by the court 
within three years from the date of 
registration of patent It m ay be 
revoked also in certain cases.

Mr. R. A . Willens: ft  is very  
normal.

Mr. Chairman: Then, why do you
object to the provisions in India?

Mr. R. A. Willens: Section 87 goes 
far beyond anything in the provision 
of any United Kingdom Act, because 
it is quite automatic, and it does not 
require any application on anybody’s 
part. It is purely automatic and comes 
within the subject of invention.

Shri R. P. Sinha: May I take it that 
you do not object to the licence of 
rights as such when this is being 
endorsed by the Controller or from the 
(government in the case of a patent 
W ^at you object to is the automatic 
endorsement of all the patent licences 
as described in section 37.

Mr. R. A. Willens: That is quite 
right.

Shri R. P. Sinha: What is the ex
perience in Switzerland and other 
European countries? What is thp 
amount of profitability in the patented 
drugs or goods or chemicals. B y  how 
much is the selling price of patented 
products higher than the cost of pro
duction? We are t61d that some ofc 
the patented products in India sell a|t 
400 per cent more than the cost 
production. What is the average? 

‘ Cottld you give us some idea of the 
general profitability in respect of the 
pktent products in the feuropeaik 
markets?

Mr. J .  Egli: M ay I ask Mr. Nowotny 
to answer this specific question? But** 
before he answers. I would say thaifc^ 
in regard to the compulsory licence 
system which was referred to by the
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Chairman, while I am not a specialist 
in patents, I may point out that for 
years and years, maybe, 10 to 15 years, 
there are no compulsory licences given 
by the Swiss authority because nobody 
asks for them. We have not problem 
in this field.

Mr. D. H. Nowotny: I would like io 
answer the question that the hon. 
Member has put. I do not think that 
we are in the position to give a gene
ral rule, at how many times a patent
ed drug sells for based on its produc
tion cost. I do not think that any 
company in the whole industry can 
give such a figure; I do not think a 
figure like that exists. As I told you 
before in the pharmaceutical industry, 
we depend mainly on the medically 
and commercially successful products 
or drugs. Under the patented pio- 
ducts, you will find a series of phar
maceuticals that are merely medically 
useful. Therefore, the selling price of 
such a pharmaceutical produ ts could 
be fairly close to its main production 
costs. That meaiis if you are adding 
the research and development costs 
and medical information expenses, and 
general management and administra
tive overheads, you may find yoursetf 
making a loss on this specific products. 
On the o-her hand, you will have a 
few commercially and medically suc
cessful drugs and these commercially 
successful drugs are the main con
tributors to the common pool out of 
which research and development is be
ing financed. It is difficult for us to 
give an average, but all I think w e 
oan say is this: in the experience of 
the pharmaceutical industry of the 
world, and I must refer to American 
figures, we know that the very well- 
managed international companies us
ually make a profit pf 10 to 20 per 
cent on sales. So, I  think this might 
lje an indication of what is left after 
you tnve not only provided 
for production costs but after 
you have covered the research and 
development costs as well and all the 
medical information and administra
tive costs and after you have paid the 
taxes.

Shri S. P. Sinha: What percentage 
of profit after paying taxes will attract 
a suitable market for exploitation?

Mr. D. H. Nowotny: This is a very  
pertinent question. In an industry like 
the pharma eutical indus.ry, which is 
under pressure to look for new pro
ducts, party to replace the older ones, 
probabiy 10 to 20 per cent proiit aiter 
taxes would be regarded as sufficient. 
There is an in.eresting study made by 
a French management consu*tapt 
recently whi h has been published in 
a book in French— [“Morale d e l’en.re- 
prise et desfin de la nation” ] the title 
can be roughly translated into EngLsh 
as “ The Ethics of Business and the 
Fate of the Na.ion” . Enterprises are 
divided in this book into three gioups. 
The first group of companies makes a 
profit of 7 to 10 on their capital invest
ed; they do not innovate very much. 
The second group makes 10 to 20 per 
cent profit bn capital invested. Int> 
this category fall most of the well- 
managed companies that account for a 
lot of innovation like the pharmaceuti
cal industry, automobile and aircraft 
industry and ele tronic industry. The 
th:rd group makes a profit of over 20 
per cent. It comprises usually smal
ler companies who through hard work 
and maybe some luck also hay© 
achieved a scientific break hrough. 
This is a very temporary affairs and 
these companies need that high returji 
for reinvestment and consolidation of 
their position. In the pharma eutical 
industry, the costs of research and 
development are going up every year. 
If you realise that research costs are 
going up in a steeper way than sal^s 
do, I think 10 to 20 per cent profit
ability after tax is not exaggerated.

Shri JL  P. Sinha: Has this book 
been published in English?

Mr. D. H. Nowotny: No.

Shri R. P. Sinha: Will you send a
copy of this book?

Mr. D. H. Nowotny: I will send the 
French copy. You can have it trans
lated.
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Shri R. P. Sinha: The leader of the 
delegation has been talking about the 
inhibiting nature of this Bill in regard 
to inflow of foreign capital and techno
logy in this country in the field of 

i Chemical and pharmaceuti al industry. 
Now you have said that 10 to 20 per 
ceflt profitability will be able to attract 
foreign capital into India. According 
to the Reserve Bank of India Survey  
made in 1965, the chemical and 
pharmaceutical industries in India 
have been drawing a net profit, after 
ta x e s/o f about 17 to 12 per cent. Is 
that not a sufficient incentive for 
foreign capital to come into’ India?

Mr. D. H. Nowotny: I have not seen 
these flgureu, but we must be very  
careful when we talk about return on 
investment as to what we mean by i t  
Some of the foreign companies which 
have come to India and invested not 
only in the pharmaceutical industry 
but in the basic chemical industries 
have very large research investments 
outside India. In England, a cal illa
tion was made by the Government 
about the profitability of American 
pharmaceutical companies and the 
astonishing figuro of 40 to 50 per cent

* was mentioned as their profitability. 
These figure** had to be adjusted later 
on. because it was found that the 
Amencan subsidiaries in U.K. were 
largely profiting from the heavy in
vestments of their parent companies in 
U.S.A.

Dr. C. B. Singh: You talked about 
the huge expenses on research, etc. 
Suppose you carry out 1000 experi
ments. What will be the percentage 
of the successful pharmaceutical pro- 
du ts produced out of those experi
ments?

Mr. D. H. Nowotny: If you are con
ducting chemical and medical research 
on 4,000 to 5,000 chemical substances, 
you will usually get a commercially 
viable product only in one case. So, 
we have to screen 4 000 to 5,000 chemi
cal substances to produce one drug, t 
would even go further. This one drug 
that is marketed does not mean that it 
will be commercially successful. Pro

bably you would have to look at It 
this way, that if we screen between 
40,000 and 50 000 chemical substances, 
out of these 40,000 to 50.000 substan eg 
only ten substances will be marke4ed 
and out of these ten substances that 
will be marketed only one will be a 
real commercial success. • This is the 
reason why we always emphasise so 
much the importance that not one pro- 
du t, namely, the most useful or 
successful one is singled out out of the 
company’s total product line but that 
all products are taken together as 
one unit.

Dr. C. B. Singh: Evidence has come 
before us that in the last 15 years out 
of the successful patents which have 
been put in the world market, U.S.A. 
is the leading country with 355 items 
to its rredit, Switzerland 44, Germany 
33, U.K. 28, France 21, Australia 1, 
Italy 1 and India 1. Could you ex
plain the reason w hy U.S.A. has 355  
and Italy only 1?

Mr. D. H. Nowotny: I do not think 
we have to go too far to find an ex
planation for th’ S situation. Tn tht 
United Ststes? patent protection is 
very strong. You do not only have 
process patents but you also have pro
duct patents. The U.S.A. have one of 
the strongest patent protection in tht 
world. In Italy you do not have any 
patent protection at all. I think th»re 
is now a Parent Bill bein* studied by 
the Parliament. There is no pharma- 
ceut;cal company which can really 
run the risk of emploving a large 
research staff and continue to makt 
research for many years if there is no 
guarantee that if it achieves success 
it will have a temporary monopoly on 
that successful product. We know 
that one of the basic aims of parent 
protection is to stimulate the inven
tor. This is what has been sa;d 500 
years ago, if you remember, in the 
preamble of the Patent Law  of tht 
Republic of Veni e in 1474. wh**re 
it was stated quite clearly th*t r>at«*nt 
laws are there to stimulate the inven
tor. 1 think patent protection exp’ ains 
w hy there are such wide differences 
in the creation of new products.
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Dr. C. B. Singh: It has become

evident that the distinction between 
‘process* and ‘product’ is getting thin 
and thin. Do you agree with this 
statement?

Mr. B. A. Wl'lens: 1  think it is fair 
to say that in the general case there 
is no difficulty in having both cla ms, 
fo r  process and product, if it is appro, 
priate. The amount of cover afforded 
by such a patent is really no greater 
than that of a patent which covers 
either the produ t or the process. It 
has the advantage that the enforce
ment of protection is a little easier.
In some countries it is thought better 
not to have patents for products. In 
vuch cases if the matter is to be pro
tected at all it must be in terms of the 
process. In such countries, if there 
be a new product, the onus of proof, 
to prove that it is not Droduced by the 
patented process but by some other 
process, is placed on the man who 
has the product and not on the paten- x  
tee.

Dr. C. B. Sinrh: Do you think it
will be advantageous if in the new 
Bill that is before us provision is made 
to give patent protection for products, 
along With the process as well?

Mr. Haslam: I think that would
be of great advantage. I think the 
weakness of pro ess cover in many 
cases where new substances are dis
covered having valuable properties, is 
that with modern chemistrv at the high 
level that it is today, it is possible to 
think of many wavs, sometimes as 
much as a dozen wavs in whi h a s u d -  
siance can be made. If Datent cover 
is only to the process it wastes a lot 
of time for the inventor t o 1 have to 
pitent all the fe e b le  wavs of making 
the substance. Thp real invention lies 
in the discovery of its Drooerties rather 
than in the process hv which it is 
m&ie. On e y ou  give the infn mation 
that such an'l such substance is valu
able for a certain purpose, a compe
tent chemist could find many ways of 
Snaking that substance. It is merely 
to cover t h e e  which are wel -known 
to chemistry that patents are taken.

Shri Kashi Ram Gupta: In the last
paragraph of your memorandum it is 
slated:

“ Should the Bill in its present 
form pass into law, European 
chemical companies will be forced 
to re-assess their plans for invest
ment in India and may also have 
to consider seriously the impl ca
tions for the sale of licensed 
know-how.” •

How does the Patent Bill affect the 
licensed know-how?

Mr. R. A. Willens: The common 
practice in licensing a patent is that 
not only should the licensee be g'ven  
proper leave to carry out the process 
or produce the product, as the case 
may be, but he should have the benefl> 
of patentee’s defailed experience. This 
is the know-how that companies 
obtain. In the case of unenforced 
licensing agreement the patent is 
licensed and the know-how is trans
mitted freely and it is generally on 
extremely friendly terms. The paten 
has a great advantage that it thus 
serves as a bar to anybody else using 
that extremely valuable know-how that 
has been transmitted along with it. 
This is the way it normally goes in 
the licensing field. If the know-how 
is not required on the oiJt hand, or if 
the licensor is not willing to transmit 
it on the other hand, you have a bare 
licence. It is mere permission to 
infringe the patent without any know
how being transmitted. This can arise 
in two ways. The way we are con
cerned with at present is where a 
licence is ompelled, either by the 
action of the Controller, or the Gov
ernment. or the o^ration of section 87 
of the law providing for a licence o f  
right. The licence can be omoelled 
but no one can be compelled for 
transmission of know-how which is 
essential for manufacture, A  bare 
licence is also commonly used where 
th* nomnanv is vrell ve"se^ in that 
field and wants to simplify some o'* the 
ooprations. Generally, th® subjpct 
matter is not of mterest to the patentee 
and what the licensee wants is mere
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permission to ignore the patent and, 
if the licensor has no objection, h i  
allows him to do that for a small 
consideration. Then that licen.e is 
granted which is a simple matter. .

Shri Kashi Bam  Gupta: Know-how  
is not necessarily connected with the 
patent Bill.

Mr. R. A . Wlllens: It is perfectly 
true that know-how is not connected 
with the Bill. However, in practice it 
is generally the case that one is deal* 
ing with a variety of processes, not 
just one simple thing; more than one 
patent would be involved and a body 
of know-how would be involved and 
it would be quite impossible to dis- 
<€ntangle one from the other. Some of 
the know-how w o u ld . be intimately 
connected with one of the patents, 
perhaps more than one and some of 
them undoubtedly not; but some it 
w ill be impossible to say whether they 
a rc connected with the patent of not.

Shri Kariii Ham Gupta: You have 
mentioned many European countries 
in your memorandum. A re the patent 
laws of those countries identical with 
respect to period, licence of right and 
compulsory licence?

Mr. R. A, Wlllens: 1  think in general 
th? laws of most of the countries are 
uniform. I am afraid I cannot really 
answer in detail on this question. 
They are uniform and I would be sur- 
ftrised to find otherwise. The laws of 
all countries provide for the imposi
tion of compulsory licence in the 
event of non-use provided, of course, 
that under the terms Of the inter
national convention there is suitable 
lapse of time to give the patentee a 
chance to carry out his invention and 
provided also there i8 a reasonable 
return to the patentee for his inven
tion, whether he has been able to use 
It or not

Mr. Chairman: You have provided 
three years. "

Mr. R. A . Wfltens: Yes. It is a 
standard period imposed by the Paris 
Convention.

Shri Kashi Ram Gupta: A re the
European countries exporting coun
tries or importing countries in this 
field?

Mr. R. A. Wl'lens; I think we are 
both exporting and importing coun
tries. ,

Mr. J .  Egli: I think I can answer that 
question. Germany, Great Britain, 
Switzerland and even France are 
producing pharmaceuticals and I think 
all these countries have a rather high 
export m arket But they have alse 
a very s rong import because normal
ly  no trade barriers exist But if yqg 
take the Scandinavian countries and 
other smaller countries where tbs 
pharmaceutical industry is not s» 
highly developed and is not so large, 
I think the imports are higher tha* 
the exports.

Shri Kashi Ram Gupta: So far as
the developing countries are concern
ed, I think their law8 must be sub
stantially different from the law8 of 
the countries .which are highly deve
loped. If you compare our patent 
law lyitTb the laws prevailing in the 
developing countries, do you find any 
difference? •

Mr. Haslam: A s I understand it, 
what ig in the questioner’s mind is as 
to w ln t extent patents p ay a part in 
developing a country.

Shri Kashi Ram Gupta: The point is 
that the difference in patent laws in 
regard to certain points might suit 
developing countries and, therefore, 
they m av ^iff«r from those of the 
developed countries. Secondly, have 
you comoared the laws of the various 
developed countries with our own 
laws?

Mr. Haslam: A s far as I know, tht 
law8 of almost all countries in the 
world are more or less the same 
this respect, that is, about the use of 
inventions and the penalties imposed 
upon not working an invention in the 
coun*rv concerned. I can sav quite 
categorically that there is no country 
in the world that has provision® any*
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inhere parallel to the provisions pro
vided for in the Indian Patent Bill. 
They do vary slightly from the one 
to the other. A s you know, in the 
U K  drugs are treated differently from 
othrr substances But we make no 
difference between chemicals and any 
other type of invention. In some 
countries, which have not acceded to 
Ike Paris Union, failure to work a 
patent does result in the forfeiture of 
tye patent right. This is the most 
Extreme penalty. But no country 
ppses a licence of right system on any 
elass of patents right frpm the mo
ment the patent is obtained.

The thesis that my organisation is 
trying to put forward here is to ex
plain how the patent laws of your 
country have provided only limited 
protection and how this acts as a dis
incentive to bringing know-how into 
Ihe country.

If I might refer to the question that 
the hon. Member asked earlier on, I 
could put an imaginary situation. 
Suppose, I am a patentee in U K  and 
( want to exploit m y invention in 
India and in Switzerland. I want to 
do this by granting licences. Behind 
this invention there is a good deal of 
know-how which must be passed on 
before it carf rea'ly be put into proper 
and efficient commercial production.

Now, let us assume that this Bill 
is passed in its . present form. Then, 
may I compare the two situations that 
I would be faced with in the two 
rountries? In Switzerland, I would 
know that anybody with whom I have 
made an arrangement would have the 
exclusive licence, that he would not 
be subject to competition, that he 
would be willing to pay me reason
able royalty, that any know-how that 
T pass on to him wou’ d be confined 
to him solely, that I would hive rights 
•gainst anybody else who took it 
from him and that he would have 
rights also and we would be able to 
enter into a frie n d ly, carefully worked 
out arrangement which will be eco
nomically and techn'callv satisfying 
to both parties. On the other band, if

I wish to do such an operation in 
India, 1 would have many difficulties.

Shri Kashi Ram Gupta: Under tht 
present law? Not under the present
sm?

Mr. Haatam: Under the present law  
the situation is equally satisfactory 
because I. can enforce the patent and 
I can make a good arrangement; but 
if the Bill were passed in its present 
form, I would know that anybody can 
come along for a licence and, there
fore, I cannot give my intended part
ner any sort of exclusive rights. 
Therefore, 1 would have no knowledge 
that this know-how that I wish to 
pass oh would be exclusive and would 
bring me a return. I would be simply 
throwing it into an almost open sea. 
I will not say that I will not do i t  
Also, I w il1 not say that the flow of 
technology would s'op; but, what it 
would mean would be that 1 would be 
in a much less secure and a much 
more doubtful position and if  there 
was a situation of my wanting to 
develop this invention in the Par 
East and I had to choose between 
India and Japan, with India having 
the Bill as suggested here; I would 
probably say that I would prefer to 
exploit this invention in the Far East 
in Japan where there are more secure 
patent laws. It will be all the time a 
drag and representing a disincentive 
to enter into arrangements in India.

Shri Kashi Ram Gupta: Formerly, 
the practice was that the period of 
the patent was counted from the date 
of aoplication but some countries pre
ferred that it should be from the 
date of grant of the patent Are you 
also in favour that the period snould 
be counted from the date of grant of 
patent rather than from the date of 
application?

Mr. Chairman: What is the position 
in England?

Mr. Has'am: In England it is 16 
years from the date of filing the com
plete specifications*



376
Mr. Chairman: We have put in 14 

years the date of application lor
things other than drugs.

Mr. Haslam: The two countries 
which go by the date of grant are 
th> US and Canada; most of them go 
by the date of application.

Mr. Chairman: What time do you 
take to- »Tant a patent In England 
normal y from the date of filing the 
application?

Mr. Haslam: Th? maximum time 
that is allowed to the Patent Office Is 
now three years from, the date of 
filing the complete specifications. 
From ths date of filing the applica
tion it is about four years.

Mr. Chairman; What percentage of 
profits do you invest in research in 
England?

Mr. J. Egli: I have no figures of 
what is invested in research work in 
Great Britain.

Mr. Chairman: Can you get it for
us?

Mr. Haslam: I think, we could find 
it for you.

Mr. Chairman: In your Act ah>o you 
haVe got restrictions on the manuiac-

ture of foods and medicines anc for 
the grant of compulsory licences. Have 
those provisions in any way affected 
your own industria1 development7

Mr. Haslam: I do not think they 
have exactly affected the growth of 
industry. One could not say that 'hey  
have stultified it. But they are 
used more and more, they act as one 
of the disadvantages of putting money 
into research. They have not gone to 
the extent where one would say that it 
is not worthwhile investing ’ in re
search because of these provision* 
That would be going too far. Rut I 
think a good deal of feeling is arous
ed against the people who make use 
of these provisions, in that they are 
people who, we feel, are taking 
advantage of all the effort and re
search that is being done and are 
simply cashing in on the efforts .hat 
other people have made to develop 
the new products.

Mr. Chairman; Thank you very 
much, gentlemen.

Mr. J. Egli: Mr Chairman, rrny 1 
Just once more thank you very, very 
much for the kindness that you have 
shown us on this occasion.

(The witnesses then withdrew.)

(The Committee then adjourned.)
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2. Prof. O'no B»r*ami, Navies an4 Dr. 
Giorgio Delftudlce, Milan (assisted 
by Mr. Gaibrlel Brohaqianna as 
Interpreter.

The witnesses, were called and they 
took thetr seats _

Mr. Chairman: W e have received 
yotir Memorandum. Your evidr>nCe 
shall be treated as public and is liable 
to be published unless you specifLV- 
ly desire that all or any part of the 
evidence tendered by you is to be
treated a$ confidential. Even though 
you may desire your evidence or any 
part of it to be treated as confidential, 
it shall b#> made available to the Mem
bers of Parliament. If you want to 
stress any particular point or points 
mentioned in your Memorandum or

you want to add something to that, 
you' may do so. Afterwards, the 
Members of the Committee will ask 
questions or seek clarifications and you 
may answer them.

Prof. G. Bergami: Mr. Chairman and 
Hon. Members of the Joint Commit
tee: My colleagues and I feel honour
ed to be with you today. W e have 
come of the way from Rome and 
Naples in Italy to share our thoughts 
of a subject with which we are fami
liar and which is of vital importance 
to developed and developing countries.

Before I introduce my colleagues 
and myself, I wish to pay you the 
most hearty compliment for your 
readiness to hear the views of experts 
from other countries. As much as I 
know about the parliaments of many



<other countries, your approach may 
he unique and for excellent reasons. 
It shows in a very impressive manner 
how liberal democratic and progres
sive your par iamentary institutions 
are. We have nothing but admiration 
for the manner in which Government 
and people of India have recently fac* 
ed the tremendous problems that arc 
before you.

Apart from our general qualifica
tions of competence to speak on the 
subject under discussion today, I may 
be permitted to say that in my own 
person I have some special affection 
and regards for this great and ancient 
-country. I always wish for your pro
gress and prosperity. I represent no 
special interest nor any industrial 
enterprise and my only interest is 
the welfare of the people of India.

Let me now introduce m ysell I am 
an university professor teaching 
Physiology in the University of Naples 
~with a medical and biochemical back
ground in the field of Applied Biology, 
Pharmacology and some personal ex
perience in the field of public health 
problems and sanitary legislations. It 
has happened to me to be nominated, 
immediately after the War, High Com
missioner for Public Health in order 
to  reorganise the public health ser
vice in Italy destroyed by the War.

I have been*for many years the 
member of the Italian High Council of 
Public Health, the technical body 
•consulting the Government in sanitary 
rhatters and I have particularly studied 
the problems related to drug produc
tion, controls, etc. Last year, I was 
heard in the Italian Chamber of 
Deputy as an expert for the problem 
of drug patentability. In considera
tion o l the fact that I am not an ex
pert lrt econoitoicg and I eamiot answer 
the questions of industrial character 
and to order to give you the greater 
possibility to have direct information 
relating to the Italian situation, l 
h»ve asked the Italian Association oI 
Pharmaceutical Producers to nominate 
? t °  to© your disposal to
answer clearly to any variety of ques

tions that are likely to be put to us. 
Dr. Zerill -Marimo was nominat

e d  he prepared the memorandum 
that has been sent to you yesterday. 
He was unable to come to New Delhi 
brcause of sudden ailment and his 
place is taken by br. Delgiudice, the 
economic expert of the Association. 1 
have the great pleasure to introduce 
him to this hon. Committee and I have 
great pleasure to introduce also Mr. 
Galbrid Brohamasha who will be our 
interpreter and will facilitate our 
task. i

Now, I come to my Memorandum. 
In the Memorandum that I sent to 
the hon. Committee, as you certainlj 
remember, I tried to enlighten the 
Italian situation after a long experi
ence of no-patents on drugs. Let me 
now explain more in detail the most 
important points. How was originat
ed the law according to which no 
patent was granted for the production 
of drugs? How the Italian drug in
dustry developed and how the Italian 
drug industry has been affected by 
this, law? Why the Government is 
willing to change the no-patent policy? 
Which is the type of the Italian draft 
Bill and what are its salient features?

Coming to the story of this law, 
may I say that about one hundred 
years ago, to be precise, one hundred 
and sixteen years ago, the Italian 
Subalpine Parliament, after a long 
discussion, approved a law excluding 
the patent protection to pharmaceuti
cal products.

It is interesting to analyse as to 
what motivated this decision to be 
taken when the pharmaceutical in
dustry was practically non-existeni 
At that time any kind of medicine was 
prepared in the pharmacy by phar
macists following the recipe of the 
physician and the real pre-occupatio» 
of the Italian legislator was to avoid 
that the utilisation of a good recipe, 
should be inhibited by patents. The 
main aim of the law was, therefore, 
to protect the freedom of prescription 
of the physician, avoiding that a 
patent previously given to another 
physician or to a pharmacist should



prevent its use. The same law, for 
analogous reasons, was at the same 
time adopted in France and for many 
many years, in France and Italy, no 
patent was issued to any pharmaceuti
cal product. But little by little, with 
increasing inlustrialisation in the 
production of drugs, the preparation 
of drugs shifted from the counter of 
the druggist to the laboratory of the 
industry, originating a new situation, 
characterised by the introduction of 
what we call “medical speciality”, 
with fancy names, sold in finished 
form, ready to use.

New regulations were issued, both 
fc France and Italy— because pharma
copoeia was no more sufficient to 
guarantee the quality of the medicine 
«>ld to the pub ic in finished form—  
dealing with the need for control of J
efficiency and tolerance of the ingre
dients of the medical specialities. But 
to make con rol efficient, you must 
know the composition, and for that 
reason, compulsory declaration on the 
labels of all the constituents was 
prescribed. Secret formula was no 
longer al owed and this originated the 
problem of the protection of the 
righ's of the inventor of the new drug 
in consideration of a very* good incen
tive gi*'en to the research in other 
fie’ ds by the patent system. The 
French legislation was later modified; 
so they have now a special drug patent 
tor medicines, whereas in Italy a very 
long legal controversy started, because 
of some unfortunate series of c:rcum- ' 
stances. After a long discussion on 
the interpretation of the law of 1859, 
prohibiting only th* product patent 
but silent about ths process patent, 
in 1934 a ’ aw was issue 1 providing in 
SecMon 16 for ths patentability of 
the process patent for drugs. The law 
provided that it should conform with 
upprfal regulations to be issued later. 
Unfortunately, some t^cinical difficul
t y  in th« drrftin'? of the r'gula- 

m^Hlv because of th* difficul'y 
to organic th* evaluation of novelty; 
rranv y^nrs elnns^d and th*'* regula
tions w°re not issued untr when
• new decree was issued giving to the

Government the power to regulate 
all the matters. S'rangely enough, the 
patent decree issued in 1939, in Sec
tion 14, in contradiction with S ction 
16 of the previous law, ordered that 
no patent should be granted for pro
cess of drugs originating a legal con
troversy on the legal validi y of the 
law. After many years of discussion, 
in 1957 the Supreme Constitutional 
Court confirmed that legally th? paten- 
tabi ity of drugs also as patentability 
of orocess, was still not allowed and 
invited the Government to draft a 
new law. Many drafts were prepared 
aM  finally now we have a draft bill, 
wh*ch is at present in the High Cham
ber of Senator fbr approval. As I 
wrote in my Memorandum, we havt 
never had a patent law for drugs and 
in\« not as a result of a prearranged 
governmental policy, but as the result 
of concomitant lega’ controversies 
which have bereave t  the efficacy of 
the 1934 law, never enforced.

So we have had, in Ttaly, this 
strange situation of havincr full natent 
protection for all the chemical in
dustries with tin exception oMy of 
the chemical drug industry. W * will 
see later th? different resu ta obtain
ed in tV s *  two different branches of 
the chemical industry.

Having snoken of ths story of legis
lation, let me how examine the deve
lopment of the Italian drug industry. 
This ex^minaion w 5ll be dor>* by me 
in the light of th^ non-p*tftnt system. 
Generallv sneaking, the degree of 
develonm^t of the drug industry may 
be clas3ified into four stages:

(l) when practically all drugs 
are imported and local in
dustrial production does not 
exist; ^

(ii) when industrial production 
i3 lim'tel to the packaging 
or forYnulating drugs import
ed in bu’k rnd no production 
of basic drug is operating;

(iii) when a substantial pro
duction of basic drug is ope* 
rating ; and
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(iv) when the production caps* 

bility is increased and there 
the technical possibility for
producing all drugs when eco
nomically convenient

Until the First World War, the Ita
lian drug industry was near stage 3, 
mainly devoted to the packaging of 
drugs imported in bulk; the produc
tion of basic drug was limited to a 
few items. With the First War, the 
disappearance of the German medical 
specialities stimulated the local pro
duction of some important basic drugs. 
After the First War, the situation 
changed very little and although no 
one drug was patented, foreign pro
ducers continued to export in Italy 
their products, while the Italian in
dustry took no major interest in the
reproduction of imported drugs. The 
reason for this lack of interest can be 
found in the following facts:

(i) No one product was of such 
a therapeutic importance as 
to guarantee a large market.

(ii) The expected cost of local 
production was not competi-

; tive due to the sub-critical
' mass production foreseeable.

The situation was static till the
discovery of sulpha drugs— discovery 
of the greatest therapeutic impor
tance, i.e., after about 1936. This was 
the first time the Italian industry took 
advantage of the lack of patent, re
producing tho orignal product and 
the new derivatives that followed.

But the consumer had no economic 
profit of the local production because 
the prices were practically the same 
as that o" the imported products, due 
to the ract t*iat the originator was not 
compered to charge substantial cost 
of research.

As a matter of fact, the inventor of 
sulpha drugs patented a complex 
molecule and was not aware as was 
demonstrated by other researches, that 
onlv a small part oe th? molecule was 
active. So it happened that the burden
of the cost of research was practi

cally supported only by the firm whict* 
orig inated the first product, while tne 
new-comers obtained patents for new 
derivatives without too large expen
ses in research. So apparently the 
prices of sulpha drugs were not so 
high and the greater cost of small 
domestic production practically coun
terbalanced the cost of the royalty 
not paid.

The situation changed completely 
after the Second World War when in 
twenty years many new drugs of tre
mendous importance were introduced 
in the world market. A  great num
ber of the new drugs were the result 
of very heavy investment in research, 
representing in many cases millions 
of dollars, and consequently their 
prices reached a level never realised 
bepore.

For the first time in the history of 
drugs, the structure of the price of 
the new drugs changed drastically 
leaving a substantial research cost to 
be recovered by the originator during 
the life of the product. Obviously the 
large margin existing in these cases 
between the pure production cost and 
the selling price, induced many 
small Italian firms to start production 
in spite of the expected low yi:14i 
due to the lack of know-how and the 
small production, largely counter
balanced by the fact that they have 
not spent money in research. So it 
happened that the number of small 
drug enterprises in Italy increased 
enormously reaching more than 1000 
units, more than in the United States.

This multiplication of drug produ
cers created two different effects.

The first effect was the flooding of 
the Italian market by a very large 
number of sPecia^ties almost identi
cal. For examp'e, for each new pro
duct which appeared on the American, 
English, French or Swiss market, 10
20 or more products appeared in 
Italy, almost of the same composition, 
but all sold under different names.

The second effect has been th* 
availability, in bulk, on the pharma



ceutical maritet, of new products else
where patented, generally sold at a 
very low price because the producers 
have no research cost to charge, and 
because their profit was mainly based 
on the sales of the related speciaVty 
and the bulk sales being mainly 
directed to permit a substantial in
dustrial product‘ on in order to reduce 
the general expeases.

In both cases there was no economic 
advantage at all to the Italian consu
mer, because, in order to meet the 
larger promotional expenses, due to 
the great number o # competitors for 
the same product, prices have been 
maintained in an order of magnitude 
of the original product, comprising 
the research cost, and the low price 
ctf the product in bulk h*s been uti
lised only for some export business 
whcjre and when no patent protection 
was enforced. I have given in my  
memorandum one specific example to 
substantiate this.

It is thus clear that as yet, lack of 
patent protection has not been of any 
advantage to the Italian consumer 
because the savings of possible 1 ‘cence 
payments are counteracted and rven 
exceeded by the larger adver'.ise- 
ment costg necessary to establish one's 
own product in a market ampng 
about twenty like products.

In fact as could not otherwise be 
expected, this excess o* competing 
products, which practically have the 
same price as the origiinpl product 
and thus do not exert a price-fixing 
effect, has resulted in an enormous 
wastage of free samples and increase 
in advertisement costs. This has made 
expensive both to launch a new pro
duct and to keep the doctor awar^ of 
the products already established, In 
order to prevent replacing them by 
others almost identical in price and 
composition.

In conclusion the Italian experience 
demonstrates that, whereas the lack of 

^  patents in the drug field has not had 
the effect of lower prices for the 
consumer, in the meantime has been

an hindrance for the few important 
Italian drug manufacturers.

As a matter of fact only small or 
medium-sized producers have entered 
the market with copies of patented 
drugs, starting the production only 
when from the clinical investigation 
results published by the orig nal pro
ducer, or from the preliminary sales 
in the country of origin, potential 
market in Italy was foreseeable, capa
ble of paying the cost of a sma 1
sized production sold at the same 
price as o* the original producer, 
UkVig in this way undue advantage 
of the absence of research cost.

Objectively we must recognize that 
the lack of patents has had a nega
tive effect on the best part of the 
Italian pharmaceutical industry, bur
dened with the increasing cost of 
research, and obliged to fight with 
competitors copying freely the best 
products Originated by others.

In conclusion our experience * has 
clearly dennnrtrated that the lack of 
drugs patents has badly influenced the 
developmsnt of our best pharmaceuti* 
cal industry, when compared with the 
very good resu ts obtained in Italy 
In other branche* of the chemical in
dustry protected by product and pro
cess patents. If we look at the good 
achievements of the Italian chemistb 
in other fields, we have very excel
lent results and a large number Of 
patents. The only exception of thfc 
pharmaceutical industry.

It will bo convenient to examine at 
this point the future trend in the 
pharmaceutical industry. As you cer
tainly know, a tremendous amount of 
money is yearly invested in drug re
search in aU the industrial*sed coun
tries. This heavy investment, increas
ing every year, is required because 
the pharmaceutical research is com
pletely different from all other types 
of industra! research. If for instance 
we consider an automobile factory* 
the management cam easily make a

3»
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iM eafth programme lor a new type 
of engine. The technicians will do 
their best; the result may be more or 
leS3 successful, but in any case the 
research department will be able to 
give the management a new engine. 
In the case of the drug industry the 
picture is completely d fferent. The 
management may ask the research 
department to find a new remedy 'or 
.hypertension, but nobody can assure 
that a positive result will be achiev
ed. W e can give any quantity of 
money; we can enlarge the labora
tory, asking for a remedy for cancer, 
but nobody can forecast the results. 
What we know is that on an aver
age only one product out of 3000 or 
4000 new products shows promising 
activity as a new drug and when we 
gay prom;skig activity we say that 
we have fn hand not a product but 
only a probability of success.

And now we can forecast that in the 
next decade, very few new products 
will enter the market at a tremen
dous. cost of chemical, biological and 
clinical investigation. This means 
that new products will certainly be 
charged of substantial amount of coit 
of research, that should be paid by 
the State or by the industry.

We must therefore make our choice 
State research or private research. 
I hiust recognise that I am not fully 

confident in the efficiency of State 
research in the pharmaceutical field. 
My opinion is absolutely not based on 
political reasons, but on the observa
tion of the very important results 
obtained during the last 20 years by. 
the Soviet Union in all fields with 
the only exception in the fleM of 
drugs. I have the best consideration 
for the high scient;flc standing of 
my Russian colleagues in all fields 
and I know also that the drug resear
ch is very active. Therefore, the ex
planation should be found in the pe
culiarity of the new drug research, 
requiring the largest possible freedom 
individual freedom, of research. Let 
itle give you one example. It hap
pened many years ago that an Ame
rican company— I remember it is the

Lilly Company— received from a tro
pical cpuntry a flower plant called 
Vinca Eosca. which wa8 locally used 
for treatment of diabetes. They tried 
to extract the active principle of the 
plant, but- they found that there wa» 
no effect at all on the blood glucose 
o : on diabetes. In the meantime^ 
one researcher found that after the 
injection of the drug into a rabbit, the 
leucocite (white blood cells) dimi
nished. So it was discovered that the 
drug had the effect of reducing th$ 
number of leucocites (white blood 
cells) and was later utilised for treat
ment of Hodgkins disease or leuke- 
m a. This result of research was due 
to a very large amount of freedom. 
This is why State research is not good 
because this kind of freedom is not 
there. It may reduce the number of 
new inventions. So we should give 
a large amount of freedom in research.

Personally, I am in favour of the 
co-existence of a State research, 
mainly basic research, with a private 
research, mainly applied, stimulated 
by an efficient patent system. Ouj 
experience in Italy has demonstrated 
to us that the problem o ' prices of 
drug is pract’cally independent from 
the problem of patent. Prices to the 
public in Italy are of the same order 
of prices in countries having th* 
patent— like France, England and 
Switzerland— and, what is more im
pressive, the prices of the b'ggest 
Italian producers who pay voluntary 
royalties to the foreign inventors are • 
the same as the smaller producers 
who pay nothing it  all. W e have al*» 
noticed that multiplication of produ
cers in the drug market increases the 
price because of the higher cost of 
promotion and the low yi®ld o ® 
small production unit, inferior to th 
critical production mass peculiar »  
each product For all these masons. 
Italy is now changing its drug pa 
policy.

It may be of some interest to yo« 
to note the fact that the 
eminent is preparing1 a
economic development plan and 

cognising the importance of the re
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search in the sanitary field, has clear
ly indicated in section 6 of the offi
cial plan that the pharmaceutical re
search will be mainly stimulated ado
pting the patent protection for the 
production o: drug3. A  Bill, intro
ducing the process patent, has al
ready been approved by the Gov
ernment and it is now in discussion 
at the High Italian Chamber, the Se
nate. Many members have suggested 
amendments in favour of a more effec
tive protection of the invention, as 
Is obtained with the product patent.

The salient features of the Bill are: 
patents are to be granted to protect 
processes for the production of phar
maceuticals; when a compulsory li
cence is granted, the compensation 
must be fair and in keeping with the 
importance of the invention and the 
profit it is expected to yield, with 
the duration of the licence and all 
other aspects connected with its uti
lisation; and section 10 provides that 
a patentee “who refuses to accept the 
compensation as laid down may start 
proceedings before the court ia
Rome”.

Coming to the Indian situation, I 
must first of all, heartily congratulate 
you on the results already achieved. 
In less than 20 years, your drug in
dustry, operated by the State or by 
private enterprises, has certainly 
reached stage 3 and now is in the
fringe of stage 4, that means the
highest stage. Having in mind the
high standing of Indian researchers, 
chemists, biologists and physicians, 
there is no doubt that concentrating 
your efforts mainly in the applied re
search and specially in ths research 
of new processes for making drugs, 
you will acquire an increasing pur
chasing power through crossed licen
ces with all the world. Your re
searches must be protected as the 
researches of all the world are pro
tected.

Coming to the practical aspect of 
the problem, my opinion as an ex
pert is in favour of the possibility of 
a new type of, may I say, combig*d / 
patent i.e. a product patent associated

with one or more process patents, but
with the provision that the inventor 
df a new process may have a licence 
from holder of the product patent 
In such a way the system is very 
simple to assess and stimulus is given 
to new processes,

Mr. Chairman and Hon'ble Mem
bers, I am at the end of my exposi
tion, and i must apologise for my bad 
English and for the length of my 
speech. I hope that my efforts to 
give you some technical data will 
be useful for you. In my expsrience 
as a Chief of the Italian Public Health 
in a difficult period, I ’earnt that laws 
relating to public health have always 
two sides, a political side and a techni
cal side. A  law drafted mainly by 
politicians will be a bad law, but 
worsa will be the ’ aw drafted only 
by technicians. I repeat my appre
ciation for your unique approach to 
such a vital problem, hearing the 
views of experts of all the countries. 
I wish the best future for India’s pro
gress and prosperity, and please ac
cept my hearty thanks.

Dr. L. M. Singhvi; Professor, I 
would like you to dilate particularly 
on the situa'ion in respect of the 
quality control of drugs manufactur
ed in your country without patent 
protection. Is it a fact that the quality 
of drugs is not uniformly guaranteed? 
It has been mentioned in some of the 
Memoranda before us that because 
there is the freedom of imitation, 
there is also freedom to manufacture 
sub-standard drugs. Is it a fact?

Prof. G. Bergami: The standard re
gulations on the manufacture of 
drugs stipulate that before you make 
a drug, you must have an authorisa
tion to be operative in the field of 
drugs. In other words, you are 
inspected by an Inspector, who looks 
at your machinery etc. Naturally, 
aft°r this authorisation the burden of 
responsibility lies on the producer. 
When it is sold in balk, there Is 
practically no control, because the 
control is limited to the processed 
product. •
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Dr. L. M. 8inghvi: Would you

p ease tell us whether during the 
period when patent protec ion was 
not available in Italy, it is a fact that 
there was no effort by the State also 
to control tha prices? Whether any 
such effort was made or whether 
there was no such effort?

Prof. G. Bergami: In Italy, from the 
very beginning until now there has 
never been a patent law for drugs. 
All ha9 been free. But control on 
quality and control on price of 
specialities has been operating from 
many many years.

Dr. L. M. Singhvi: jt has been
pointed out in ths Memorandum sub- 
mi ted to us that the consumer has 
not gained even though ther* was 
freedom to copy any patents abroad. 
Now why was it so? Was it because 
ths State did not operate effectively 
to control th? pricas or it was be
cause the promo ion a' cost inherent 
in the situation of the high propor
tion of cost, prevented the manufac-r 
turer; in Italy to sail th se drugs at 
a reasonable price with only a reason
able margin of profit?

Prof. G. Bergami: If I have under
stood you well, you ask why in Italy 
whan a copied product is put on the 
market, it has a price that is not low. 
Is that right? The price of the bulk 
is free price. There is no control of 
the State. There is the general law 
of economics, the law of the demand. 
But when you sel' to the public a 
medical speciality, the price of final 
product of what is called registration, 
is based on analysed price. In other 
words, you must submit to the Health 
authorities, to the Economic Board, 
a memorandum where you say I have 
put so many Liras for the raw mate
rials, so many for that and that, and 
the total cost is that. It happens for 
instance that one foreign firm has 
created a new product and is asking 
far registration in Italy; he will show 
the clinical investigation results etc. 
and finally the production cost of the 
product. He will document the price, 
Bay that he can sell at this price. A
B07(B)LS—25.

new comer is not obliged to that he 
may Just have the same price 
although is paying anything. He 
will write to the Ministry saying I 
am also producing the same product, 
and will ask for the same price. Govt, 
has not the possibility to say you 
may sell at a lower price. The pro
ducer will say, I have the same right, 
I ask for the same price, because it is 
the same product, and practi?a ly 
happens that the copier makes a 
large profit, but also this profit is not 
so large, because there are so many. 
One will do, th3 other will do the 
same. In a short tim®, there will be
20 others. The market is always the 
same, but the market in this case is 
divided by 20. Each one may pro
mote it to the physicians. In Italy 
we have 70 thousands physicians. You 
can imagine how costly it is to give 
samples to ^h^se physicians. Multi
ply it by 20 and you can see hew 
much money is spent, with no use, 
and the cost is natural y higher. In 
the drug field, it is always better to 
concentrate production, to concentrate 
sales and promotion, o herwise you 
will have higher cost. Concentrate 
it at one place, the yield will be bet
ter.

Mr. Chairman: Does the competi
tion tend to lower the prices?

Prof. G. Bergami: You must realise 
that in the pharmaceu ical field the 
market is different. There is no re
lationship between the consumer and 
the producer. There is the interme
diary, the physician. So really it la 
not the consumer that selects the 
product. The consumer goes to the 
physician; then it is the physician 
that selects. So happens, that if you 
sell a product at a lower price, you 
can spend less on advertisement and 
promotion. The public do not know 
whether the prices are lower, because 
the producer has spent practically less 
on the mechanism of promotion.

Dr. L. M. Singhvi: What is the 
place occupied by the foreign indus
try iri the pharmaceutical industry iJt 
Italy? Whether there has been a
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substantial Inflow of foreign capital 
in Italy in this particular field?

Prof. G. Bergami: W ell I beg your 
pardon, I am not an economic expert 
Mr. Delgiudice will answer for me.

Hr. Chairman: He can answer.

Dr. G. Delgiudice: The only data 
we can give now-----

Dr. 1* M. Singhvi: You may supply 
it at a later date If it is not readily 
available with you because that w ill 
be more precise.

Shri R. P. Sinha: Broadly they zan 
say now.

Shri R. Ramanathan Chettiar: The
question is whether there is foreign 
investment in pharmaceutical inaus- 
try in your country?

Dr. G. Delgiudice: There is foreign 
investment in the pharmacputicp] in
dustry. But this data we do not ha/e. 
The only data we have now is that
21 per cent of the foreign investment 
in Italy is in the pharmaceutical in
dustry. The exact figures of fore gn 
investment in the pharmaceutical *leld 
will be supplied later.

Dr. L. M. Singhvi: We will appre
ciate if you will do that at a later 
date.

There is one more question, thet is, 
about the new legislation of the 1st 
of July 1965 which has been drafted 
by various parties which are p s iic i-  
pating in the coalition Government of 
Italy. Would you tell us about the 
salutary features cf this new legisla
tion which was submitted on tK* 1st 
of July 1965 to the Senate of Italy?

Mr. Chairman: Can you send a copy 
of that Bill to us?

Prof. G. Bergami: I can give you
the copy.

Mr. Chairman: Is it summary?

Prof. G. Bergami: It is English
translation of the Law as drafted.

Dr. L. M. Singhvi: Would you com
mit on any aspect of this naw egis- 
lation. You have said this concept 
has come out of year8 of thinking. I 
want to know what are those special 
provisions which are sought to be 
incorporated in this new !eg*slatkun 
which you think would be particuln- 
ly conducive to a proper growth and 
development of pharmaceutical in
dustry in Italy and which has been 
lacking in the past or in the absence 
of patent or weak patent laws in 
your country.

Mr. Chairman: We will get it 
cyclostyled and distiibute.

Dr. L. M. Singhvi: He is giving only 
the piece of legislation and I want the 
comments on the legislation

Mr. Chairman; You please hand 
it over to us. I hope you bave got no 
objection.

I am told that this Bill is before 
your Parliament for the last 10 
years or 7 years. When do you pro
pose to finalise it?

Prof. G. Bergami: I will explaj
the situation. We have had during 
the last ten years many different bills 
prepared by different Governments. 
Each time we took it up there was the 
difficulty of availability of time and 
in the meantime the Government fell 
and new Government came, and this 
happened many times and this is 
tjie last one and we hope the life of 
the Government will be so Inng that 
it will be passed. May I also say, 
that when we draft a Bill ^*c draft it 
up roughly and there are many 
amendments during the discussions 
and it is difficult for me to formulate 
some comments on a draft which is a 
starting point. It has just started last 
week and they started feeling that 
certain point may be mor* profitable 
or not. A  committee of Senators har 
been set up that will discuss it point 
by point making modifications. After
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that the Law must go to the other 
Chamber and if it is not fury ap
proved it must go back, I believe if 
everything goes right we will have 
this law next year, but my com
ments at this moment, at the starting 
point as it is, will not qerve any 
purpose.

Shri Kashi Ram Gupta: I think
there is a Patent law in Italy for 
cars, machinery, boiler3 and other 
products. Is there any such law 
there?

Prof. G. Bergami: Yes.

Shri Kashi Ram Gupta: What is the 
period of a patent allowed in that
law?

Dr. G. Delgiudice: Tha normrl
pieriod of a patent as in Germany, is 
rbout 15 years.

Shri Kashi Ram Gupta: From the 
elate of application?

Dr. G. Delgiudice: Yes. from thr 
elate of application.

Shri Kashi Ram Gupta: You have
got an agreement with U.S.S.R. re
garding FIAT cars. Is it. on the ba?ia 
of royalty or sale of the know how 
there?

Prof. G. Bergami: Really the auto
mobile industry is beyond my c°yn-  
petence. I cannot comment, I am 
sorry.

. Shri Kashi Ram Gupta: Do Italian
firms and companies possess patents 
for drugs also in foreign countries?

Pfot G. Bergami: Yes. there are 
many cases in which in Italian 
Manufacturer has got some patents in

* e ther countries.

Shri Kashi Ram Gupta*. Which $fe 
jhe main countries where these pa
tents have been approved?

Prof. G. Bergami: England, France, 
Belgium, South Africa. South America, 
North America. Trinidad and Germany 
ate.

Dr. C. B. Singh: You have got tha 
unique experience of beir^ a physio
logist and a pharmacologist, and 
Public Health man as well. Ail these 
things put together, may I know from 
your experience wnaT. time does a 
drug Hake after being investigated in 
the laboratories to be brought into 
the market? I mean the average time 
and an average drug.

Prof. G. Bergami: My experience is 
that it depends mainly on the type of 
drug that you ari experimenting. If 
you are dealing with a completely new 
entity, you must :;t least spend two 
years.

Dr. C. B. Singh: You *hmk two
years will be a reasonable period.

Prof. G. Bergami: It is an average 
period.

Dr. C. B. Singh: May I know what 
amount of money is being spent on 
research by your various firms of 
drugs or research in proportion to the 
total investment in this industry?

Prof. G. Bergami: I have no know
ledge of that, because I know only 
about Public Health problems. He, 
Dr. Delgiudice knows the pharma
ceutical industry.

Dr. C. B. Singh: Well, then, let us 
know about the pharmaceutical in
dustry.

Dr. G. Delgiudice: 3 per cent on the 
turnover. •

Dr. C. B. Singh; A  big amount I 
want to know whether it has been 
able to export large amounts of raw 
materials cheaply to this country be
cause they wee* not patented in 
Italy. The question is, because there 
is no patent for pharmaceutical drugs 
in Italy, was it possib’e for.those firm* 
to complete more favourably with the 
world market and export those raw 
materials cheaply to this country.

Dr. G. Delgiudice: No. We Asso- 
farma, do not do so.
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Dr. C. B. Slnfh: Are you sure about 

it?

Dr. G. Delfiudice: Yes.

Shri P. Venkatasubbaiah: In the
absence of a patent law in Italy, and 
also because of the foreign capitalists 
taking advantage and flooding {he 
Italian market in respect of the 
pharmaceutical products, and also 
owing to the lack of research possi
bilities of knowing the quality of each 
product that is being sent to your 
country, may I know whether the 
Government is contemplating any * 
research or control so as to check any 
spurious drugs coming to your coun
try and to have control over the 
quality?

Prof, G. Bergami: If, you speak of 
speciality, there is a strict control at 
th? moment of approval, and also 
during the stage of sale, because some 
samples are taken from the market 
for a severe composition analysing, 
and the product which is not well 
made is put out of the market. When 
we ar2 speaking of the raw material,
I was saying that there was no con
trol on that, because we do not need 
conti o1 on the raw ’material, since 
we control the finished product. From 
the point of view of the consumer, 
what is more important is the finished 
product. There is a very strict con
trol of quality in respect of the finish
ed product in Italy.

Shri P. EL Kumaran: In your me
morandum you have quoted the exam, 
pie where a particular tranquilliser 
has been produced with 18. imitations, 
and you have drawn the conclusion 
that in spite of several imitations pro
duced in Italy, it did not enable the 
Italian consumer to get the drug at 
a cheaper rate. When the British 
Government started the National 
Health Service, they found that the 
drugs whioh they wanted were so 
costly in thf indigenous market, that 
they decided to import certain drugs 
from Ita’y and they got it at a chea
per rate with the result that they 
later were able to force their medical

#8*
local manufacturers, to come to some
sort of voluntary price regulation 
scheme. That is the Italian consumer 
did not get the benefit of the price 
reduction due to the absence of the 
patent law, but the British consumer 
benefited.

Prof. G. Bergami: This is the key 
problem of thig problem of patents. 
We must recognise one simple fact: 
when I write a. book, I will have the 
right to have a percentage of the 
fixed a price for such copy of that 
book. If somebody will reprint that 
book without paying me the copy 
right, he will have a. lower cost and 
may sell it at a lower price. The 
sams happens for the drugs. If some 
body reproduce a drug, he can sell 
it at a lower price. But in the case 
of italy, if one enterprise has been 
able to cppy, and sometimes they 
took the knowhow by not so clear 
channels, he gains selling the specia
lities at high prices, and then used 
the bulk sales at any price, for lower
ing the general expenses. So, they 
make the .best profit on the .finished* 
^product which they sell at a high price 
like the original inventor. In Eng
land, I do not know whether they 
have been successful or not with this 
•methol. But I believe .that all cases 
like that will not be repeated easi’y 
in future, especially in regards to 
many important drugs such as chlo~ 
roamphenieol and other antibiotics 
whose patent are expiring. W e must 
be careful in planning for the future* 
We need the best new drugs at the 
lower cost, because it will be always 
useful if we facilitate that. In the 
new discoveries that are made, if we 
do not have the right price, or if we 
dp not protect the price, of research 
it is not possible to make headway. 
We must see that the spirit of research 
is maintained and honoured.

.Shri A. T. Sarma: I want to know 
whether you consider that this BUI, if 
enacted, will be an improvement and 
would improve the research and de
velopment of industrial activity 1m  

India-
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Prof. H. Bergami: If I may be frank 

wiJh you, I must say that especially 
on the provision of, licence of rights, 
the patent will annihilated on this 
will be against the interests of dis
covery. When one patent is availab e 
to everybody, nobody starts because 
he is*afraid of th3 others. Not be
cause of lack of interest, I do not be
lieve that. Frankly, I do not believe 
your Patent Bill relating to the 
pharmaceutical industry will enhance 
research. You have reach ad a very 
high standard in research and you 
have a very large capability; I do not 
see why you should not act like other 
countries that have already develop
ed.

Mr. Chairman: . Do you know that 
the patent law in almost every coun
try hag got this licence of rights. Out 
of 74 countries, 60 have got it.

Prof. G. Bergami: I am not an ex
pert on this legal matter.

Shri Dalpat Singh: You have said 
in your statement that absence of 
patent does not make any difference* 
does not lower the price of the drug. 
Do you think by giving patents, the 
price will come down or will it re
main unchanged?

Prof. G. Bergami: My feeling is that 
the cost of the utilisation of the 
patent normally realised through 
royalties is so low in comparison with 
the promotion costs of any medicine 
that it does not affect the price practi
cally. Ths price of medicine today 
all over the world is mainly compos
ed of promotion c6sts, and the cost of 
the royalty is very little. This is 
demonstrated by the fact that’the price 
in France is sometimes lower than in 
Italy for the same drug although 
France has the patent and we do 
not have the patent. This is an eco
nomical resu’t that everybody can 
check. The same is the case in Eng
land. In many cdses the prices in 
England are lower than in Italy. This 
gives me the feeling that prices are 
a different problem from patent. There 
ip only a small'connection.

Shri-Arjun Arora: How do prices of. 
drugs in Italy compare with those
in other European countries where
patents exist?

Prof. G. Bergami: From memory I 
can say that the cheaper countries in 
Europe are France and England. Then 
come Switzerland, which is like Italy. 
Then comes Germany where prices 
are a litt e higher. So, we believe 
that the only country which has no 
patents is in the middle of thi3 price 
line.

Shri B. P. Sinha: It has been repre
sented to us by various witnesses that 
the inflow of foreign capital and 
technology to India will not be forth
coming if we weaken the patent law -  
of this country. You have just stated 
that 21 per cent of the total foreign 

investment in Italy is in the pharma
ceutical industry where there is no 
patent. Would you throw some light 
as to how the foreign capital is flow
ing into Italy in spite of tile fact 
that there is no protection for these 
products?

Prof. G. Bergami; The Jack of 
patent obliges the foreign producers 
to go direct to the market as they 
have to defend their product against 
competitors directly because they have 
to defend their product against com
petitors directly because they have no 
defence from the patent. Coming 
back to the problem of India, my 
opinion is this. If I am alone, I can 
calculate the real cost, as I will b£ 
able to sell so many tonnes or quintals. 
Otherwise, how can I make any pre
sumption? .

Mr. Chairman; By enacting a patent 
law, you want to prevent Or increase 
the flow of foreign capital?

Prof. G. Bergami: The policy of the 
Italian Government until now has 
been to give freedom to the economy 
and the best results have been 
obtained.

Shri 8* P. Sinha: Are the foreign 
investors in pharmaceutical industry
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in Italy getting good returns in spite 
of there being no patent law there?

Prof. G. Bergami: The profit nor
mally made by holders of patents is 
made by heavy promotion by foreign 
companies operating in Italy. Sales 
are related to promotion and through 
promotion profits are made.

Shii R. P. Sinha: W e are told that 
the pharmaceutical industry will not 
be able to bear the cost of research 
without patent protection. You are 
spending in Italy 3 per cent of your 
turnover on research work in spite 
of the fact that there is no patent 
law there. How do you recover this 
expenditure on research?

Prof. G- Bergami: This small per
centage spent in Italy in research is 
not spent by the thousand enter
prises, but only by a few. A  few 
enterprises spent at least 10 per cent 

t>r even niore on research, because 
their progress depends on research. 
The researches do not pay immediate
ly but they pay in the long run.

Shri Bade: How much foreign
exchange is remitted every year by 
foreign firms in Italy in the shape of 
dividends, royalties and for technical 
know-how?

Dr. G. Delgiudice: Italy pays towards 
royalties and technical know-how to 
foreign companies about 45 billion 
liras. Italy does not get more than 
2-3 b ’llions of liras for their patents 
On drugs although receive many bil
lions for other things like polymers, 
etc. *

Shri Bade: You have got no patent 
bill till now. We have our patent 
law from 1911. Still, the Glaxo Com
pany whi'ii is manufacturing about 
153 pharmaceutical things under their 
own registered proprietory trade 

names and whi^h is holding a 
number of patents in India, is manu
facturing only 2 medicines h*jre ar*d 
all the other medicines are being 
imported from outside, because they 
have got patents in India. Thus they

are exploiting the poor people. In 
the light of this experience of oun* 
how do you ja y  that patent law will 
be conducive to the investment of 
foreign firms? Instead of manufac
turing medicines here, they import 
them from outside. The patent law 
is misused. .

Prof. G. Bergami: If there is a pro
duct that can be imported at a lower 
cost, it is no use for a country to 
produce that locally at a higher cost. 
It will be a big mistake. This was 
a mistake that Mussolini did and we 
paid very very badly for that mistake. 
In Italy we started the production of 
some vitamins, but we stopped when 
we saw that our production cost was 
many times the production cost of 

Roche who specialised in the produc
tion of vitamins, Thig happens jften 
in the pharmaceutical field. The 
emphasis is on the minimum cost. 
That which is economical should be 
adopted. There are special cases, due 
to special needs or dug to the exist
ence of raw materials in a country, 
where it may be necessary to resort 
to local production. But I must say 
this is a mirage of local production. 
The local production should be econo
mically convenient and then only it 
should be resorted. What is import
ant is to have the lowest price and 
the lowest cost. This is very import
ant for the economy of the country.

Shri Bade: Shall we come to the 
conclusion by this discussion, that our 
provision for compulsory licence is 
the only remedy for such foreign 
companies who are not investing 
money in India?

Prof. G. Bergami: I agree.

Shri V . M. Chordia: May I know 
whether it is not a fact that in the 
absence of any patent law in Italy, 
in the first s 4age the Italians could 
learn to imitate the products 0f  others, 
in the second stage they could 
improve upon thos? products and in 
the third stage they could introduce 
new product, and by this they could 
save their money from being &e&t oul 
of the country?
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Prof. G. Bergami: The production 

of drugs change every year. The 
production of drugs today is not what 
it was 20 or 30 years ago*. In Italy 
the industrialists are paying sub
stantial sums for patent rights. 
The yearly cost paid in Italy for 
licences in the pharmaceutical field is 
about 45 billion liras.

Shri V. M. Chordia: Is it not a fact 
that even if you have a patent law 
for having foreign know-how you will 
have to pay the same amount as you 
are paying at present, but in addition 
to that you will have to pay for years 
more prioe than what you would have 
paid had there been producers in 
Italy and if there had been no patent 
law?

Prof. G. Bergami: If there is a
patent law we will pay practically the 
same amount, there will be no differ
ence at all. Only when it is econo
mically convenient an Italian indus
trialist will start production; other
wise they will import. The burden 
to establish whether it is convenient ^  
or not should be on the private enter
prise. If the Stats is to decide that, 
we will be exposed to a lot of com
plications. I have personal experi
ence 0f that when I was High Com
missioner for Public Health. This was 
the period when psnicillin was very 
scarce and developed only in the USA.
We obtained from U.N.N.R.A. one 
plant to make penicillin. It was set 
up as a State enterprise. The plant 
was very old, it was modified and 
.finally we started production. But 
the price was about two times more 
than the price of free “ enterprise. 
Finally we stopped production. The 
State is not aware of the real condi
tion of the market and it takes 'oo 
Ion* to take a decision. So local pro
duction should be done only when it 
is economically convenient. Econo
mical convenience may have a differ
ent origin— it. may be cost, it may be 
existing facilities, it may be the avail
ability o f raw materials in the coun
try. * ' *

Shri Wasnik: You have stated that 
the provision in the Indian Patent 
Bill for compulsory licence has n ^ a -  
tived the patent protection. I under
stand that in the Italian Patent Bill 
that is before the Italian Parliament 
there is a similar provision in clause 
8. How do you justify that?

Prof. G. Bergarai: First of all, I
must say that I am not the man who 
has prepared the law. W e may have 
a different opinion. I must clarify 
that compulsory licence is completely 
different from lidensing of rights. 

They are two different things. Italian 
law provides compulsory licence. 
According to that, compulsory licence 
is going to be given to reduce the 
bad effects of patents.

Shri R. Ramanathan Chettiar: You
stated. earlier that 21 per cent of the 
foreign investment in Italy is in the 
pharmaceutical industry. I do not 
know whether you have the figures 
with you. Earlier you said that 45 
billion liras or something is invested* 
Is it 21 per cent of that or 21 per cent 
of foreign investment in Italy?

Dr. G. Delgiudice: This figure we 
do not have.

Shri R. Ramanathan Chettiar: There 
are certain American combines or 
cartels operating in Europe, like the 
American Cynamide Company, which 
have bought over some of the Italian 
companies. Are there any instances 
where an American pharmaceutical 
combine has purchased any Italian 
pharmaceutical industry and estab
lished itself in Italy?

Dr. G. Delgiudice: There are cases 
where they have majority sharehold
ing in Italian companies, but these 
are few.

Shri R. Ramanathan Chettiar: For
example, the Minnesota Mining Manu
facturing Company has recently pur
chased two companies— one in France, 
La Bauchet, and the other one is 
Ferrania. *
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Or. G. Delgiudice: it is not a phar

maceutical company. '

Shri R. Ramanathw Chettlar: La
Bauchet is collaborating w ih  an 
Indian company in putting up a phoo  
film plant in the Nilgiris and Ferrania 
is also interested in photo film indus
try. Like that there are instances 
even in regard to the pharmaceutical 
Indus’ry where th ey  have purchased 
a few companies, like the American 
Cynamide Company case.

Or. G. Delgiudice: There is the 
Lederlc company in Italy which Is 
American Cynamide Company. Th*re 
id Pfizer hi Italy and also Squibb *•* 
they are in India. They have come 
and invested their money there.

Shrt R. Ramanathan Chettlar: Am
I right in thinking that you have no 
anti-Trust law, like the Sherman law, 
on the American model to prevent 
foreign investment in any industry?

Or. G. Delgiudice: Till now there 
was no such law in Italy but an anti- 
tn s t  law is under preparation, and 
is tender the Cabinet consideration.

Mr. Chairman: Thank you very
much, gentlemen.

(The witnesses then withdrew.)

(The Committee then adjourned to 
meet again at 15.00 hours.)

n . Federation of Economic Organiza
tions of Japan, Japan Pharmaceutical 
Manufacturers9 Association and Japan 
Pharmaceutical, M*d!ca" and Dental 
Supply Exporters’ Association Japan 
Patent Association, Tokyo.

Spokesmen:

(1) Mr. Shoichi Inouye.

(2) Mr. Shoji Matsui, Patent 
Attorney.

(The witnesses were called and 
they took their seats).

Mr. Chairman: Gentlemen, the evi
dence that you give will be printed 
and distributed to all Member* ot

Parliament and Members of the Com
mittee and wiil be laid on the Table 
of the House. Even if you want any 
portion to be treated as confidential* 
it will be printed and distributed to 
ail the Members of Parliament.

We have received your memoran
dum and it has been distributed to all 
the Members. If you want to stress 
any point or make out any new points, 
you may kindly do so after which 
Members will put questions to you.

Mr. Shoichi Inouye: Mr. Chairman 
and gentlemen, it is indeed an honour 
for me to have this occasion to speak 
before such a distinguished assembly* 
I extend my heartfelt appreciation to 
those who are giving me thi8 oppor
tunity.

The Japanese delegation consists of 
Mr. Matsui and myself. With your 
permission, we have brought an inter
preter to assist us in answering your 
questions.

I was the Director-General o f  
""Patent Office of the Japanese Govern

ment for about 5 years from 1996 te 
1960. After resigning the post, I en
tered Showa Denko, one of the lead
ing chemical companies in Japan an* 
I am now Senior Managing Director 
of Showa Neoprene Company, which 
is a joint venture between DuPont 
Companv of the United States and 
Showa Denko of Japan.

Firstly, I would like to speak about 
ths relations between patent system 
and national economy, particularly 
through our experiences in Japan, and 
later, Mr. Matsui will make a state
ment regarding our views on certain 
points of your Patent Bill from the 
standpoint of Japanese Industry as 
well as the pharmaceutical producers 
In particular. -

As I am speaking a foreign language 
I would like to ask your patience «nfl 
indulgence. I went tb read iUnoet * 0  
my paper but it w ill take only I t
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mdirates or so. In the course of read
ing I will make $ome additional expla
nations.

The Federation of Economic Orga
nizations, whom I represent here to
day, is the foremost organization of 
Japan's economic cir le, with all the 
major enterprises participating in its 
activities. The Federation’s voice has 
a leading influence in our country. The 
Economic Mission from Japan headed 
by Mr. T. Adachi, which visited this 
esteemed country this spring, was 
organized under the influence of this 
Federation.

In 1945, when the Second World War 
«nded, our country stood in the midst 
of devastation. Our young brains were 
lost and production facilities were in 
ashes. Today, twenty years later, to 

many of us this seems merely to have 
been a bad dream. During this com
paratively short period, our economic 
growth was very rapid, showing a 
yearly increase of about 20 per cent 
In 1964, while the growth rate dec
reased, it w*8 still as high as 11 per cent 
sad our national income per capita 
rescind 970 US dollars, tripling that 
o f ten year* ago. For your information, 
in 1965, it was 680 p S  dollars.

The major factor contributing to 
this extraordinary growth was the 
induction of superior technology from 
advanced countries abroad. It was de
cided that the most efficient and the 

safest way to fill the technological gap, 
created by the war, was to bring in 
technology which already had been 

proven successful on a commercial 
basis abroad. Japanese industries vied 
for such technological induction. As a 
result of this, today, a number of these 
industries have acquired worldwide 

standing which they would never have 
attained without the technology from 
abroad.

In 1955, Japan’s payment for over
seas royalties was 17 mflion US dol
lar*. Tn 1085, this increased to 164 
million US dollars. These figures, 
alone, may seem to fndfeat* a large 
drain on our foreign exchange re- 
Nrt* Huf w i  and tkto la a

important point, I think— if we were 
importing from abroad, today, the
products which we are now produc
ing domestically, we would be paying’ 
for their importation more than ten- 
fo’d the royalties we are paying to 
produce them ourselves. Further
more, th e.roya lly  payments can o ten 
be quickly offsel by income from the4 
exportation of the product concerned. 
Outstanding examples of this are our 
nylon and transistor radio industries 
which have brought in tremendous, 
profit, far exceeding the amount of 
royalties paid out. *

Japan's export of technology is no^ 
as yet, large, Royalties received dur-; 
ing 1965 amounted to 13 million US 
dollars, 8% of royalties paid out dur
ing that year. In recent years, origi
nal research and development in 
Japan have become even more active 
and a> number of unique domestic 
technologies are being commercial
ized. All this is indicative of the 
beneficial effects of technological in
duction.

In looking into how and why a wide 
variety of technological induction took 
place and continues to take place in 
Japan, the outstanding reason to 
found in the existence of a long
standing, well-established patent sys
tem. Ever since she joined the Paris 
Convention for the Protection of In
dustrial Propartien in 1899, Japan has 
respected and sufficiently protected, 
irrespective of nationality, patent 
rights which are regarded as products 
of the intellectual efforts of human 
beings. This attitude invited applica
tions from abroad, and the assurance 
of sound protection of new inventions 
in Ihe form of granting solid patent 
rights encouraged those abroad to 
transplant to Japan their know-howr 
when asked for.

The patent system of Japan fs 81 
year* old this year. In 1899. while the 
patent system was still growing roots, 
Japan joined the Paris Convention, 
and cl earl v indicated her policy that 
Japan would benefit most by protect* 
ing inventions of other nationalities «e 
well a» her own.
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Since then, modifications of the 

patent system have been made to ac~ 
commodate various socio-economic 
changes. The patent law of Japan, as 
I said just now, was enacted in* 1885. 
/«fter minor changes were made three 
times, the amendment of patent law 
was put into effect in 1921. Then, 38 
fears later our current patent law was 
born in 1959, nearly seven years ago. 
t*it the basic principle of attempting 
continuous technological progress 
through the protection of inventors 
and the public disclosure of technology 
has never once been changed.

.The number of patent applications In 
lapan are growing year by year. Es- 
f  ecially in recent /ears, enterprises ar« 
becoming evermore active in research 
work to cope with technological in- 
rovations and the liberalization of 
toreign trade, and their attitude of 
wanting to protect such research re
sults in the form of patent rights, 
manifests itself in the rapid increase of 
patent applications. Since 1962, the 
I tumber of patent applications has in
creased at the rate of 10 to 20% each 
jfear, and during 1965, 82 thousand 
(ipplications were made. When the 
numbar of applications for utility 
viodel is added to this figure, the 
lotal number of applications amounts 
to 180 thousand, ranking first in the 
world. Ten years ago the number of 
implications was less than half this 
iigure.

It is noteworthy that the number of 
patent applications by foreign nationals 
are increasing remarkably in Japan, 
‘there were only about 7,000 such 
applications in 1955 but during 1965 
this number increased to 21 thousand, 
irhich means that 26 per cent of the 
applications submitted during 1965 
were by foreign nationals. This may 
seem not to be very large. However, 
lor ultra-modern technology, such as 
<lie chemical field, the rate of applica
tions tendered by foreign nationals ex
ceeds 50 per cent of the total.

As for the granting of patents, less 
fhan 50 per cent of the applications 
made by Japanese nationals pass exa-^

mination and become registered, while 
the rate of registration by foreign 
nationals is as high as 70 per cent 
This fact proves that patent applica
tions from abroad are more frequently 
of superior quality. In other words* 
26% at the total applications by 
foreigners enjoy 36% at the total 
registration. ^

Such figures were achieved only b e 
cause foreign nationals have had no> 
doubt as to the sufficient protection of 
their patent rights under the Japanese 
patent system. . In light of our experi
ence regarding the smooth induction 
of foreign technology, while its role 
may not have been conspicuous, our 

; patent system is the greatest single 
J hidden contributor to the development 

of Japanesie economy to the present 
level.

While Japan acquired much techno
logy from abroad, she does not rely 
on this alone. Very serious efforts art 
exerted for the development of domes
tic technology.

I would li^e to emphasize this point 
which I am going to say now. When 
the number of patent applications from 
abroad was repidjy increasing and 
when numerous technical tie-ups bet
ween Japanese and foreign companies 
were causing large sums of overseas 
royalty payments, there were tho3e in 
Japan who seriously questioned the 
effect of patent rights protection as be
ing against Japanese national interest. 
At that time, the majority believed, 
and it is still believed, that the origi
nal purpose of the patent system is 
not to allow an individual to hold in 
secret the intellectual products of his 
brain, but to lay it open to all so that 
industry and society as a whole will 
benefit from it. In compensation for 
this, the individual is given the right 
of exclusiveness during a limited 
period. New technology thus made 
open will then stimulate other re- 
seachers toward further studies and as 
a result will become the basis for new 
and better inventions. In other words, 
level of technology is continuously up-
graded by pooling the results of the
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individual researcher for the benefit of 
all researchers. The patent system 
was born of human ingenuity, where 
it made possible for all to strive to
ward “better inventions through inven
tions”. Therefore, it is necessary that 
inventions by foreign nationals be 
brought to Japan. What will happen 
If limitations were placed on our pre
sent patent system? It will mean that 
legal protection given to technology 
will be weakened, and this in turn, 
means less compensation given to in
ventors. That would certainly be of 
no help toward inducing better quality 
inventions. Where there is .doubt and 
uneasiness as to the protection given 
by law, no new and useful technology 
from overseas will be forthcoming into 
Japan. Such a state will cause a wider 
technological gap between Japan and 
the other countries of the world. W he
ther it be a Japanese patent or a 
foreign patent, newer technology will 
help in developing our industry and 
this will stimulate the advancement of 
Japan’s technology as a whole.

In any country, what can be more 
desirable than the existence of a high 
degree of inventiveness among the 
people? Inventions add to society 
something that did not exist before 
without depriving it of anything. The 
best way to encourage inventions is the 
patent system, and only under a reli
able patent system will it be effective. 
This applies to foreign nationals as 
well.

We fear that if legislation was made 
whereby people, especially those 
abroad, would lose the desire to apply 
lor patents and to supply technologi
cal information, it would be very 
much against the nation's interest since 
it will mean that the nation is attempt
ing to sail against the international 
current.

I recall that the late Prime Mini
ster Nehru said to the effect that one : 
can easily let one’s garden go w id , but ^ 
it  ̂ is no easy task to turn back the 
wilderness into a garden. The flowers 
of invention, indigenous and foreign, 
are blooming more and more in num
ber and in variety In this garden of

yours, and indeed it is my heartfelt 
wishes that this atmosphere in no wajr 
be clouded.

We have great respect for India's 
achievement in international society as 
a leading world nation and for the 
serious efforts you are making toward 
the realisation of various policies for 
the better development of your econo* 
my. The Economic Mission from  
Japan had an opportunity recently te 
discuss with your people the general 
economic problems our two countries 
fdce, and it was mutually confirmed 
that the strengthening of cooperation 
between the two countries will not 
only benefit us both but would contrl* 
bute greatly toward the world as a 
whole. Business circles of Japan high* 
ly value the results of the Mission^ 
visit, and the people of Japan earnestly 
desire an even closer friendship with 
the people of India.

We, in Japan, have a strong desire 
that whatever changes be made in 
your patent system are not of a nature 
that would possibly impede Indo-Japa* 
î ese economic cooperation. Based or 
this thinking, I would like to e x p r »  
our concern over some of the article! 
in your Bill. (Please refer to my 
memorandum Page 9-10).

In concluding my testimony, may 1 
point out that we, in Japan, are all 
sincerely desirous that the proposed 

patent bill will not hinder the growing 
inventiveness and research activities, 
and will not thereby become a debit 
instead of a credit to the development 
of your industries. It is also earnestly 
hoped that the bill will not mar 
India’s good reputation in internatio
nal society, and in particular, impede 
the growing economic relations bet* 
ween your country and Japan.

May I reiterate our experience and 
belief that a nation’s development can 
be achieved if her patent system fuUy 
indicates the original purpose .of such a 
system, namely the protection of in
ventors.

Finally I express my deep anprecla- 
tion to you for your dose attention*
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-aA<l hope that what I have said here 
today might be of some benefit to you 
In future deliberations on this subject 
at your esteemed Parliament. Thank 
you.

Mr. Shojt Matsul: Tour Excellency 
and Gentlemen.

It is a great honour and pleasure 
for me to daliver an opinion on the 
planned revision of the Indian 
Patent Law on behalf of Japan 
Patent Association, Japan Pharmace
utical Manufacturers’ Association 
and Japan Pharmaceutical, Medical 
and Dental Supply Exporters9 Asso
ciation.

I would like to make my state* 
meat not from the general point of 
view but from our actual experience 
and after that, I would like to point 
out some points which are considered 
very important and controversial in 
Japan regarding your proposed 
Patent B ill .

Personally, I have long been 
engaged In various patent affairs, 
including licence worit with firms 
abroad as the manager of the Patent 
& Licence Department of the big
gest pharmaceutical manufacturer 
in Japan and as the Chairman of 
the Patent Committee of the Japan 
Patent Association. Also, recently, 
as the Chairman of the sub-com
mittee of the Jananese group, I had 
a chance to study the subject of 
"The Model Patent Law for the 
Developing Countries and the Role 
of the Patent System” which was 
discussed as one of its agenda at the 
AIPPI Tokyo General Meeting held 
ra this April.

For1'your reference, I tell you that 
the Japan Patent Association is not 
composed of specialists in law, but 
is a group of enterprises, the aim of 
which is to study the patent system 
from an industrial view point.

My opinion to be delivered here
after has been derived from our 
’experiences through 80 years history

of the patent system of Japan which 
has played an important role in the 
development of the Japanese indus
try to the present prosperity. I
would like to tell you that stronger 
the protection, the more advanced 
a country is technologically. I
would like to give three examples.

In ths first place, I wi9h to men
tion th? fact tint the processes for 
manufacturing chemical compounds 
are conspicuously developed in our 
country to the extent that the num
ber of patent applications in the 
chemical field amounts to 30 per cent 
of all the patent applicationi, and 
that there are not a few examples to 
show that compounds invented and 
manufactured first in foregin coun
tries are manufactured in our coun
try according to some other new pro
cess developed indigenously.

However, in respect of research 
activity of creating useful and novel 
chemical compounds, it can be said 
that the achievement is not so re
markable as in the field of the manu
facturing process.

It is well admitted in Japan that 
the afore-mentioned fact is attribu
table to the manner of a protection 
of Invention under the Japanese 
patent system.

The Japanese Patent Law does 
J  not grant patent protection to the 
J substance itself in the field of chemi

cals and drugs, but grants patent 
protection only to the process of 
manuf icturing such compounds. 
Therefore, researchers and industrial 
concerns have been obliged to con
centrate their creative efforts on 
discovering new processes which 
have possibility of being placed 
under the protection of the patent 
law rather than pn finding new com
pounds or drugs. But an exception 
can be seen In the field of antibiot
ics.

In Japan, many novel antibiotics 
Hoch as Kanamydiv Fradiomydflu
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Ttichomycin, Leycomycin, Sarko- 
mycin, Mitomycin, and Brasticidin j  
have been discovered. These are 
very important drugs in Japan, 
haying been discovered by ourselves.

Although in the field of antibiotics 
also patent protection is given only 
to the manufacturing processes, the 
Japanese patent office his granted a 
wide scope of claims to such pro
cesses which cover new antibiotics 
manufactured for tlje first time.

As a consequence, such process 
invention^ as above enjoy an ample V 
protection which is almost tant
amount to product patent, resulting 
in spurring incentive to have phar
maceutical manufacturers concentrate 
their efforts on discoveries of new 
antibiotics.

In anticipation of this powerful 
protection under process patents in 
the field of antibiotics, more stre- 
nou* efforts of research have been 
directed to finding original antibiot
ics rather th :n  to finding new pro
cesses for manufacturing the same 
old antibiotics.

We believe that such endeavours 
were mainly responsible for the dis
coveries of many novel antibioties as 
mentioned above.

These facts delivered above tell us 
that the creation of the invention is 
purred in such a situation where the 
patent protection is strong and 
sufficient.

As another example, I would like 
to tell you that Vitamin B1 is manu
factured in Japan. Japan is the 
biggest Vitamin Bl-manufacturing 
country. W e are exporting Vitamin
11 not only to the United States but 
also to many European countries 
and Takeda is one of the manufac
turing companies in Japan.

.During the infancy of Vitamin B1 
manufacturing technology in Japan, 
a foreign company obtained several

Japanese patents covering a wide 
range of Vitamin B1 synthesis 
methods. As a result, Japanese 
pharmaceutical manufacturers had to 
work hard to find out a new process 
to manufacture Vitam’n B l, a very 
important substance for the Japanese, 
which did not fall within the scope 
of the patents he.d by the foreign 
Company. If there had been an easy 
way to imitate or make use of the 
patented processes, Japaness com
panies would not have mada such 
efforts for finding out new processes 
at tha sacrifice of a large amount o 
monfey. ‘

From this, it could be s^id that the 
fact that a Japanese company inven
ted npw pnd economical processes foi 
manufacturing Vitamin Bl enabling 
Japan to ex ;o  t Vitamin Bl so manu- 
factursd was rscribable to the patent 
system and also to the patent pro
tection thereby given to the foreign 
company.

Now Japan has come to' enjoy an 
active export of Vitamin Bl to many 
foreign countries.

It should be borne in mind that the 
stronger the protection, the more the 
technique will advance. I would 
like to emphasize here three proints 
and I would like you to know oui 
actual experience in this regard. 1 
would add a few comments regard
ing the problem of know-how. Our 
experience shows that even an imi
tation following a prior art can hard* 
ly be done by simply referring to 
literature or patent specifications 
without know-how. It is noteworthy 
that most of the useful know-how 
will be introduced only accompany
ing foreign patents. i

I myself went to Germany only 
to purchase the know-how-ion patents. 
Two years ago I went to Austria; 
though the company ia very small, 
they had an excellent know-how.
I went to Italy to buy technical 
know-how. Why is know-how so 
important? Know-how mainly con
cerns the process which increases
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the yield of the manufacture or im
proves the quality of the product 
Then we can produce the same thing 
at a lower cost. More than that, the 
know-how can be used in the field 
of other drugs. For instance, we have 
been introducing technical know-how 
from American Cyanimide Co. in 
connection with the manufacture of 
tetra cycline. We are paying royalty 
and when we are paying royalty, we 
are obtaining the uptodate technical 
know-how free of charge* T h atr 
charge is included in the royalty but * 
by obtaining such technical know
how the cost of manufacture of tetra
cycline sharply went down. Why 
the inventor did not try to obtain 
a patent regarding know-how is a 
problem.^ The technical know-how  
concerns very small section of the 
manufacturing process. If the 
know-how is disclosed on the paper, 
many people can use that know-how  
but the inventor of the know-how  
cannot detect those who are using it 
free of fibarge. Then he does not try 
to disclose the know-how. He only 
discloses the main part of the inven
tion by patent specification. That is 
why I consider that the know-how is 
important in connection with the 
patent protection.

That is my statement from the 
general point of view. I think I 
have finished my statement upto 
page 5. From page 5 I have given 
my opinion regarding the respective 
provisions of your proposed Patents 
Bill which I would like to briefly 
mention.

First 1 would refer to Sec. 46 of 
your proposed Patents Bill. This 

| refers to patent rights not infringed 
when used for certain purposes. In 
Japanese Patent law this kind of 
provision is not included. We do not 
have it. I think this section will 

not only affect the foreigners advers
ely but als6 will affect adversely 
your future progress of technology 
and industry because if this kind of 
provision is included in your Patents 
Bill, I think there is a great fear 
that the importation or making can

be readily carried out under this 
section. Many people would be dis
couraged to invest for new plant or 
to introduce foreign technology under 
patent rights. That is a reason why 
I would like to recommend deletion 
or amendment of this Section.

Section 53— term of patent— in this 
section the most problematical point 
is the duration of the patent which 
is stipulated as 10 years. In Japan 
there is no discrimination in the 
duration of the patents irrespective 
of the field of invention. All patents 

vare under protection for 15 years. 
From the date of publication the 
patentee has the right to enforce his 
patented right to exclude others 
from using. From that date patent 
rights start and they continue for 15 
years.

In Japan we do not have any pro
vision for renewal of the life of the 
patent. 15 years is final. But in the 
pharmaceutical industry many lead
ing companies now consider this 15 
year protection as too short because 
it becomes very difficult to find new 
drugs which cost more and more and 
one new drug can be created only 
out of 3000— 5000 products. The 
cost is very high now. This 15-year 
protection seems to be a little short 
in the pharmaceutical field Even 
when one discovers a new drug 
effective for one disease, we have to 
carry out more and more research-^ 
safety test, clinical test, etc. Though 
in Japan it is not strict as in the 
United States, it takes a very long 
time and generally it takes more 
than five years before a new product 
is on the market. W e have muqh 
experience in licensing agreements 
where a patentee wants to get roy
alty after the expiration of the 
patent. I have personal experience 
of a licensing agreement by which 
a company will pay royalty after the 
expiration of the patent in Japan. 
On the other hand, we have the 
case in foreign countries where after 
the expiration of the patent, we still 
get royalty from the licensee. Jf • 
patentee has spent a lot of money
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for a new drug, of course, the paten
tee would like to cover such expen
ses by obtaining royalties. Than 
sometimes a patentee wants to get a 
royalty after the expiration of the 
product. Therefore, looking from 
these points of view, ten years, I 
think, is a short period and it would 
discourage the inventor from giving * 
the licence to your country.

Sections 66 and 80 concern the 
revocation of patent in public in- , 
terest. In Japan this kind of provi- 7  
sion is not included. The old law 
had this type of provision but it was 
never used and it only gave fear to 
foreigners. In our opinion, it was a 
harmful provision from the point 
of view of introducing foreign 
technology from other countries. But 
in a recent revision of the patent law, 
this provision was not included and 
so our present law does not include 
this revocation provision and there 
has been no harm to Japan so far.

So from our experience, I would 
like to recommend that this clause 
be either amended or deleted.

I understand sections 84, 93, 95 and 
97 concern compulsory licence. The 
idea of compulsory licence to work 
the patented invention is adopted by 
the Japanese Patent Law as well as 
in the Model Law drafted by BIRPI.
But frankly speaking, the ground for 
granting a compulsory licence in , 
this Bill is very severe and has the 
effect of placing undue and strong 
restrictions on the rights of a 
patentee. For example, sub-section
(2) of section 84 provides that even 
a contractual licensee, is entitled to 
apply to the Controller to amend or 
modify the existing right of con
tract. According to sub-section 2 of 
section 93, the Controller may cancel 
an existing licence when he thinks 
fit in granting a compulsory licence.
I think this is a bit too strong, look
ing from the Japanese way of 
thinking.

The next point is sub-section 3 of 
section 93. This sub-section provides 
that in granting a compulsory licence, 
the Controller may by order dep

rive the patentee of any right which 
he may have as patentee and revoke 
all existing licences in respect of 
the invention. This way of thinking 
is not an acceptable way of thinking 
in Japan. I think this is tpo strong 
because the contractual licence was 
last agreed between these' parties, 
jand we, Japanese, would like to res
pect an already existing contract. 
My opinion comes from such a point 
of view.

Moreover, sub-section (3) of 
tion 95 provides for Governmental 
authorisation of importation in case 
of compulsory licence. I think this 
clause concerns section 48. This is 
not good for your country in intro
ducing foreign technology. I under
stand this sub-section 3 of Section 
95 concerns the governmental autho
risation for importation and one 
other point is sub-section 1 of sec
tion 97. Under this sub-section 1 of 
section 97, the Government may 
designate the patent at any time, 
with regard to which the compulsory 
licence shall be granted, in order to 
satisfy public interest only by 
making a dsclaration to that effect in 
the official Gazette. I think, this is 
too severe as compared with Japanese 
compulsory licence system. Fortu
nately, I have the English transla
tion of current Japanese Patent Law.
I would like to leave it here for 
your perusal. Of course, in Japan 
we have provisions regarding com
pulsory licence system. The three 
cases where compulsory licences are 
granted in Japan are— (i) in case a 
patented invention has not been 
adequately worked for more than 3 
years; (ii) in case the working of a 
patented invention is particularly ; 
necessary in public interest; (iii) I f J  
the junior patentee’s invention can
not be worked without using senior 
patentee invention. In that case the 
junior patentee can ask for compul
sory licence through senior patentee. 
These are the three cases in Japan 
of compulsory licences. Of course in 
that case, there has to be mutual 
consultation. If the agreement! 
could not be reached between th*
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patents then a special committee will 
consider the case and give award 
and sometimes compulsory licence 
will be granted and sometimes not 
be granted. And if the royalty rate 
decided at such special counsels for 
granting compulsory licences is not 
acceptable, a patentee can appeal to 
the law court for increasing, cr some
times decreasing the royalty rates. Of 
course, there are much more comp
licated due processes to protect the 
rights of patentee. This is only for 
your information.

I would like to mention regarding 
your Sections 87 and 88. Those sec* 
tions concern “Licences of right” 
and fixed royalty rate. As regards
licences of right, w,* do not have
this kind of provision in our Japanese 
Patent Law. In Japan, if patent- 
bolder would like to show his inten
tion to give licence to anybody, he 
can put his intention on the specifi- 

I cation, voluntarily he can do that, 
Jbut no such compulsory obligation 

is there. I think this is too strong, 
too severe. Specially, in pharmaceu
tical things, as I told you, it takes 
more than 5 years generally to
exploit and to launch the product
on the market. If licence of right 
was described on the specification at 
the time the pi tent was granted in 
your country, I am rfraid, all patent? 
concerning pharmaceuticals will be 
destined to be revoked, because with
in 2 years it will be very difficult 
to work. That is the reason why—  
I do not like this to be included in 
your Patent Bill. -

The next point is regarding the 
royalty rate. I understand, 4 par 
cent of ex-factory works price is set 
m these provisions. But fundament
ally, I think, it is very difficult to 
set a ceiling on royalty rate. Our 
fundamental thinking is royalty rates 
should be decided case by case and 
sometimes. less than 4%  and some
times more than 4% — and it is the 
usual international practice also that 
the royalty rate will be counted 
on net sales price A  manufacturers 
but not on the net ex-factory works 
price, as provided in this. I think,

thi? way of thinking is hot usual. 
Internationally, this is not the 
accepted way of thinking. As you 
know, Japan was one of the very 
poor countries which needed techno
logy to be imported from foreign 
countries. Then in order to save the 
loss of foreign currency, it was true 
that the Japanese Government has 
made a great effort for selecting 
foreign technologies to be introduced, 
taking into due consideration their 
importance for developing and pro
moting the technological resea: ch 
and industries in Japan by some
times ordering amendment or modi
fication of contractual agreements, 
when such stipulations are disad
vantageous to Japan, Government 
orders amendment, and if the 
patentee foreign industry do not 
agree to amend that, it was very 
difficult to introduce that technology. 
But in our experience, mutual 
agreement was finally reached.

One point I would like to emph
asise is, it is hardly deniable that 
also in Japan, there is a minor opi
nion of desiring to put strong restric
tive conditions upon the patent 
rights or to weaken the patent rights, 
but this minor opinion apparently 

j aims at enjoying the benefit from 
^  easy imitation of techniques invent

ed or d^xrsed at the cost of someone 
else. Therefore, it may safely be 
said that this minol opinion is sup
ported conflnedly only by* small 
number of enterprises which are far 
behind in research activities.

Next point is concerning Section*, 
99, 100 and 102, I understand these 
provisions coqoem Governmental use 
and acquisition of the patent right, 
Frankly speaking, this kind of pro

. . vision is not toclude<) in Japanese 
J  Patent Lavr. Old Patent Laws 

included this kind of provision, but 
there was no benefit under these 
provisions. It is only harmful to the 
sound growth of technology, because 
foreign investors feared that this 
clause might be forced in certain 
cases. Then at the time of revision 
of our Patent Law, this kind
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clause .was abrogated. The present 
Patent Law does not have it

Next point is concerning section 
110. This provision concerns limi
tation on appeal to the law court 
regarding the administrative deci
sion. In Japan, against all kinds of 
administrative decisions . . .  In Japan, J  
the public can appeal to courts for 
relief against all kinds of administra
tive decisions, not only in patent 
cases. I think in your country this 
restriction on appeal in this patent 
law is too restrictive. I think this 
must be broadened a little.

Lastly, I would like to mention that 
section 162, which shortens the period 
of the patent for pharmaceuticals to
10 years with retroactive effect will 
have an undesirable effect. In Japan 
the patent law was amended many 
time*, but it never deprived the public 
of any right. I think this retroactive 
effect will create a feeling of distrust 
among the people.

As a conclusion, I would like to 
suggest, through our experience, that 
in developing countries the moderate 
compulsory licence system in combi
nation with flexible operation of other 
legislation, such as our Foreign Invest
ment Law which can control a payment 
of foreign currency from the viewpoint 
of financial situation without depriving 
the patentee of his fundamental right, 
will produce satisfactory outcome for 
the development of their industries.

Lastly, I express my sincere thanks 
for your kind attention. Thank you.

Dr. C. B. Singh: Table No. 1 of your 
Supplementary Material gives the 
production values of pharmaceutical 
industry in Japan for the years 1960 
to 1965. Do you think this increase 
is the result of strong patent protec
tion?

Mr. ShoJI Matsui: Patent protection 
is one of the big reasons why our in
dustrial production has gone up. There 
are many other reasons. For instance,

the demand for medicines in Japan has 
increased because of the increasing 
standard of living in Japan and because 
of the introduction of the Health In
surance System. More than 99 per 
cent of the whole nation is now enlist
ed under this scheme, by which they 
can receive medical treatment very 
easily. Then, the total consumption 
of pharmaceuticals has increased very 
much, and the pharmaceutical indus
try expanded its capacity to meet the 
demand.

Dr. C. B. Singh: In Table 3—
Amount of domestic supply of medi
cines (1961) the figure for Japan is 
given as 601. Why has it gone up so 
much? Will it be correct to assume 
that it is as a result of the rising 
standard of the Japanese economy?

M/r. Shoji Matsui: The import of 
pharmaceuticals from foreign countries 
is not so big as compared to domestic 
consumption. One of the biggest 
reasons for production increase ia in
crease in domestic demand. The 
Japanese pharmaceutical industry can 
thrive on such demands and can 
expand its factories to meet such 
demands.

Dr. C. B. Singh: On page 3 of your 
statement, you have made a statement 
at one place that you are more or less 
protecting the process and you have 
given preference to <the processing of 
products at some other place. In other 
words, it is rather confusing. Do you 
want patents for the process or for 
the products, or do you want a com
bination of the two?

Mr. Shoji Matsui: In Japan, we have 
now -the process patents, but recently, 
some leading pharmaceutical industries 
wanted to introduce product patent 
system in Japan, because under the J  
process patent system, when one com
pany invents a new product, they have 
to defend some other people imitating 
the same product by using some other 
process. Then, a company who inven
ted quite a new product, has to make 
effort so as to defend it and not to

807 (B) IS —26.



prbj^feis upoij i t  Tlifct is one of tjbe 
dfef&rts’ of th* proems j?atei)Lt syjftein. 
iJejjNh&q'fcc^iifti'es Whb woula like to 
And; n)e^ d nt^ ' w buldlike to. intro- 
du& pittdUct Patentsystem, preventing 
c$K M  from doing so. By introducing 
the ^roddct patent system, one inventor 
Who 'invented new compounds, can 
cottb^tirat'e its efTbrt for finding an
other ne?w drtig. Opinions are 5d-h0 
iii jafritii. I niay say it very frankly.

Dr. C. B. Singh: Evidence has come 
tha^proc^se has becom$ more or less 
standardised, and by the same process, 
witlx alighl modifications, probably 
ypu can produce many products The 

aaja' *>*ve become moresimpUfied, 
as a result o f this* the modern 

tendency, is to include both process 
and product. Now, will you tell us 
dei^ly whether it wiU be fen ftmpttove- 
meftfcif in our Bill we bring 4hepro- 
cesfr- along with the product in the 
matter of patents? Will that be an 
improvement, according: to your opin
ion? •

â T. Sheji Bffatsui: Do you mean
wl^eh is better, produet patent^ or 
process patent?

Dr. C; B. Singh: Process ctrni: pro
duct.

ftftV $ii*J& Matomh That is a very 
difficult question. I think in your 
country product by process patent 
will be better at the present stage, 
but in future, you must introduce 
product patent.

Mr. Chairman: In your statement, 
you have stated that process patent in 
Jqpan, hks contributed largely to the 
greater inventions for new processes, 
and it ha^ developed your pharmaceu
tical inchistijy very much. Do you 
stand by that statement?

itf* /Bttoji’ Mftitfoft Yes, according to 
of process pfcterit, our pro- 

c«fcifcrd«*vek*p£d very much in Japan, 
b titta  €k& United States, they have 
tfflMUft pfcfentsyirt&ri:
< ,h*i •

Mr. Chairman: W e are not concer
ned with the United States now. I

wtot your optniô x ipQ $  own 
industry. You have said tnat the 
props^ patent in Japan !̂ as jjsally 
contributed to the ineUwW#> develop
ment of Japan. Is that correct?

Mr. SbbfiMiisal: Yes.
Pr. c , B. Siagh: On page 4, the wit

ness has mentioned that as a ;result, 
Japanese pharmaceutical manUCajetur. 
era had to work herd to find out a 
npw process to manufacture Vitamin 
Bij wfyich is very important for the 
Japanese, which did not fall within 
the scope by the patent held by the 
foreign company. That is why I am 
raising this question. There is a doubt
ful exposition here, according to his 
own statement. I warft him to clear 
that point.

One mpre thing. On page 9, it is 
mentioned that the clause empowers 
the manufacturer to import apy, pat
ented medicine or drug not only for 
its own use but also for (jUstributfcn to 
the hospitals or medical institutions 
maintained by or on behalf 6 f  the 
Qovernxrtent What objection has he 
got? Ours is a sort of democratic 
socialism, and we need all thesfe things 
fdr the general use of the poor fm ple. 
If the Government want to take' it* do 
you mean to say that the Gov^nroent 
would pay compensation and compen
sate <the companies?

Mr> 3hoji Matsui: A t least, Gov
ernment must pay some compensa
tion.

Dr. C. B. Singh: Lower downj you 
have mentioned that each sufo-section 
of pection 48 has every possibility of 
being widely applied, depending on 
the interpretation of the wording 
t4for the purpose merely of its own 
use”, because nothing is specifically 
defined by “the purpose of govern
mental use.” You have also said that 
the wording “by or on behalf o f the 
government” adopted through sub
sections (a), <b) ana (6) makes it 
possible to be interpreted thajt imswta- 
tion byanyi>eracn shallnOt be dwmed 
to infringe a patentf i i g ^  a j^ a r a s  it 
concerns the governmental use.



^ C j y l r f a w ,  : Suppose thfcre is an 
ejtf Sem^c, and we want certain medi
cines, Qbvernmezit has to take action. 
Tb meet sUcih emergencies, this provi
sion is made. These powers are vested 
wLth the Government of Great Bri
tain, Germany, etc. This provision is 
made to vest the Government of India 
also with that power. Whfct will 
satisfy you, as a patentee?

Mr! Shokhi Inouye: In Japan we do 
not hijve any system like that. In case 
of emergency Government will take 
recourse to compulsory licensing. That 
is enough.

Mr: Chairinan: Compulsory licens
ing means authorising somebody to 
set up a factory and manufacture the 
drug. That will take time. But when* 
there is an epidemic, we want medi
cines immediately. We will give a 
li&tice of right and anybody can im
port or nianufacture it. In such cir
cumstances, what will satisfy you as a 
patentee to give the drugs to us? There 
^as an outbreak of plagye in Bombay 
and a particular drug was sold at a 
very high cost. One of our research 
institutions wanted to manufacture the 
drug in India, but the. company came 
In the way and frustrated , the attempt 
ip? 3 yeprs or so, by which time the 
heed was over. T6 meet such emer
gencies, this provision is made.

Mr. Sbojji Matsui: In Japan we do 
not have such a system.

Mr. Chairman: Here our people are 
poor and we must supply the medicines 
to them* If (the patentee refuses, what 
is to be done?

Mr. Shoji Maisai: I think the eases 
must be more specifically described.

Jlgjr, Chairman; The section is quite 
,OnJy hxsuQh, circumstance^ the 

t}Q?pce o fr ig h t Will, be granted. If 
you Want some condensation, that can 
be looked into. But the power must 
be available to the G overnment to 
Ukti action ixi^such emergencies. I 
hope you agree to that.

M a t* * V e s .

Mr Chaimwir W^ will adjolim now
for luttch and meet at 8 p.m.

(The: Committee then adjourned to 
meet again at 15-00 hours)1

(The Committee, re-assembled at 
15-00 hours)

Shri Kashi Ram Gupta: You
have mentioned that a lot ofl foreign

J  capital is employed in Japan* Mtty
I know whethbr thig is in collat)ora»-
tion with the. Japanese cartalists or 
that capital is independent; of the 
Japanese capital?

MK Sbdichl Inpuye: That is in
collaboration with Japanese capital. 
In joint investments between 
Japanese and foreign people, the 
ratio of the share capital is depen- 1 
denjt upon each case, but generally 
speaking the maximum is on a
50: 50 i basis. In many cases the 
Japanese side has a majority.

Shjri Kashi Ram Gttpta: Do you
mean to say that there is no foreign 
concern which lias got the total capi
tal investment without any Japanese
capital?

Mr. Shokhi Inonye: Generally
speaking, no. But, I am afirftid my
answer has led to some misunder
standing. There are* two types ■ of 
investments with foreign collabora
tion. One .is the es^fbUshment. of , a 
joint company between Japanese
people and foreign people. There is 
also the other type where the con
tracts are only to induce foreign 
technology into the operation of 
Japanese companies.

Sfirl Kashi Ram ChipU: Is it a
fact/that in the pharmaceutical inr 
dtystry in Japan Arherican capital 
predominates?

Mr. Sihoji Matsui: In the phar-
mac£ut&al industry, in* most of* the 
cases, only technical iYitrfcductiOn • is 
seen. Japanese companies introduce
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foreign technology Or know-how 
only by paying lower fees. But in 
some other cases Japanese compa
nies establish joint investment com
panies and manufacture the product. 
If you take the ratio of joint invest
ment companies and simple techni
cal introduction, I think the number 
of cases where only simple technical 
introduction is done will be more.

Shri Kashi Ram Gupta: Is it a fact 
that the largest number of patents in 
the pharmaceutical industry in Japan 
are owned by Americans as foreign 
concerns?

Mr. Shoji Matsui: At present the
position is that a large number of 
patents in pharmaceuticals are owned 
by Americans among foreigners.

Shri K a A i Earn Gupta: In your
Patent Act is the date of publication 
different from the date of filing of 
the application?

Mr. Shoji Matsui: In Japan the
life of the patent starts from the 
date of publication. A t the same 
time, the life of the protection starts.

Shri Kashi Ram Gupta: Is the
date of publication the same as the 
date of filing of application?

Mr. Shoji Matsui: No.

Shri Kashi Ram Gupta: What is
the difference between the two?

Mr. Shoichi Inouye: After the re
ceipt of the patent application by 
the Japanese Patent Office, the exa
miners will take some time to exa
mine it. When the application 
passes that examination, the Patent 
Office will publish it in the Official 
Gazette. That is the date o'? pub
lication.

Mr. Chairman: What is the time
lag between the date of application 
and date of publication?

Mr. Shoichi Inooj^: As I explain
ed in the morning, the numbed of 
patent applications received by the 
Japanese Patent Office has increased 
by leaps and bounds. So, it will 
take a longer time now to examine 
them compared to the position a few 
years ago. It also depends upon 
the field of technology. For instance, 
in the field of petro-chemicals and 
electronics there are so many im
portant applications compared to 
other fields. In a field where the 
applications are so numerous it will 
take 2i years to 3 years.

Shri Kashi Ram Gupta: What is
the time lag between the date of 
publication and the date of grant of 
patent?

Mr. Shoichi Inouye: After the
publication of a patent application 
there is a time limit for opposition. 
During the two months any person 
could raise objection. If there are 
several objections, it will take a 
longer time to grant a patent. If 
there is no objection, it will be grant
ed immediately after the period of 
two months is over.

Shri Kashi Ram Gupta: Suppose
there is objection from many quar
ters. How much time will it take to 
get a patent?

Mr. Shoichi Inouye: It will depend 
upon the nature of the patent, the 
objections raised etc. Generally 
speaking, it will take six months to 
one year.

Shri Kashi Ram Gupta: Are you
aware of the fact that there is a 
patent Bill in Italy which provides 
a period of ten years for drugs? 
Has your industry sent any memo
randum to Italy in this respect?

Mr. Shoji Matsui: I understand
that in Italy there is no patent pro
tection for pharmaceuticals. They 
have a Bill under study.

Shri Kashi Ram Gupta: They have 
introduced a Bill in July 1905. It la 
on the anvil.
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M r.ShoJi M i W :  Yes, they have
a Bill under study. But I do not know 
when it will be passed.

Mr* Chairman:. Have you opposed 
it?

Mr. Shoji Matsui: No. My under
standing is that it will take a longer 
time before it becomes law. I do 
not know, I have some connection 
with the patent attorneys in Italy; 
I have not received any information 
from them. ’

Mr, Chairman: The model law
also prescribes a period of ten years.

Shri Kashi Ram Gupta: On page
49 of the model law there is a com
mentary that in certain cases the 
period can be 10 years from the date 
of grant of the patent. Some countries 
have it from the date of publication 
and some from the date of specifica
tions— that means the same thing—  
but they say that some countries want 
it from the date of grant of patent m  
which case the period can be ten 
years. ’ #

Mr. Shoichi Inouye: Mr. Matsui
was in charge of the model law as 
the Chairman of the Patent Com
mittee of the Patent Association of 
Japan; so, he would be giving you 
an answer.

Mr. Shoji Matsui: This sentence
reads “at least ten years from the 
grant” .

Shri Kashi Ram Gupta: Are You
agreeable to this?

Mr. Shoji Matsui: I think, at least 
ten years from the grant is all right, 
but in the pharmaceutical industry 
many companies in Japan need 15 
years for making investment to find 
new drugs. That is my opinion and 
also Japanese opinion.

Mr. Chairman: You are a party to 
this model law.

Mr. Shoji Matsui: I understand, this 
model law was drafted b y  some 10

or 20 developing countries, but Japan 
was not on the drafting committee.

Shri Kashi Ram Gupta: You have
given certain suggestions for delet
ing or amending certain clauses of 
the Bill. Most of them relate to 
drugs. Are you aware of why these 
clauses have been brought in by 
Government? It is mostly because 
we have the experience of the work
ing of patents by foreign concerns 
and their misuse. In the light of 
that we have put in these clauses. 
Have you considered that? When 
you gave your opinion, were these 
points before you? Did you know 
what was the background for bring
ing in these clauses?

Mr. Chairman: They would not
know it.

Shri Kashi Ram Gupta: Why
could not Japan make use of the 
Indian patent law as it exists today 
up till now?

Mr. Chairman: They are colla
borating in India. .

Shri Kashi Ram Gupta: To what
extent?

Mr. Shoichi Inouye: To our know
ledge there are about 150 cases of 
Japanese investments in your coun
try. That is in two forms— one is 
joint venture or joint investment 
company and the other is as contract 
for the introduction of technology.

Shri Kashi Ram Gupta: Are they
mostly in drugs industry or mostly 
in industries other than drugs?

Mr. Chairman: They are collabo
rating in the electrical industry also.

Shri Kashi Ram Gupta: All right.

How does your present law of 1959 
differentiate from your law of 1921? 
What are the main features of iiiffer-
cnce?



Mr. | b M .b N g r e : The current
ptfUfet IMir T 0 ^ (tk s  tnore prtrteWlon 
for'Tihe y ite t it t* .

’ llfr. t j h i M t u :  W h it *r*s the
ednifcr prtite&ldfr?

v^Hr. faonye: I would - like
tb-Hscplri'h it- in * detail. ’ This proce
dures 'concerning triftringertrent tit 
ifcfKSrt Tights 'were not provided tor • 
irr’ the cttVz law.- H ie  t»roviii<jns fc f" the 
dvft-wpde .were S p iled . ftut in  View 
o f  theijjtecfal iWrture of ‘the patent 

the foilo^rin^ provisions 'wftte 
rieWy established iii t3heourrent 
lt^ ; nariftSy, in  *«®ard to  fete 'rijtfKt 
to < tem aiia*i^ ^  net
ift^ ftffeiertfent b f t̂fie fliu H it rifcht, flie 
presumption of the a ftbtm tof homage 
caused by the -act o f infrix^ement 
ani the presumption o f ^^ igeiide. 
The provisions concerning revoca- 
tion-and ijoniscation^of patent rights 
were abolished.

'lllr. Chairman: They were there
in the earlier Act.

* Mr. Sbotrihi ftfeouye: Yes. W e had 
the provisions concerning revocation 
and confiscation in the old law but 
they were never put into practice.

Mr. Chairman: When were they
abolished?

'M r. Shqiotai Iaouye: In 1950.

.Mr. Chairjjpui: Were the provi
sions of licence of rights also there?

Mr. Shoichi Inouye: W e have
noVer had such a system.

Shri Kashi Ham Gopta: You have 
givwi your opinion that the period 
of \4 years for industries other than 
drugs industry is reasonable. Many 
clauses of this Bill do not relate to 
patents other than drugs. May I 
conclude that you are in greement 
with our Bill to that extent in so far 
as it applies to industries other than 
drugs?

Mr Shfcji Matsui: So far as period 
claute is concerned we agree. A c-

cordipg to you? provisions, the patent

atfetidatlfth. ’ Then, IftH e 
tion takes a lbiig time, the darMftfh 
should be more.

Shri Kashi Bam Gupta: It is from 
the date of the completion of the 
spefcfftcktidhs. *

'M r. SbOJI l*mt*uh But not the
siiMBiig.' 1'

M&rt---WiM Bern G*pta: Even ac
cording to your law, it is- ndt the 
sealing. I want to know whether 
yoii are agreeable to ttiSs lor indus
tries excluding 'the drugs Industry.

■Mr. Shoji Mcfetf: Yes.

" # iri Wtyanuuriid*n Mishra: I want
to iftek tone/ciatfittcfetion in respect of 
Tjible* No. *16 of your Supplemental 
^TaterUtl. There, a comJnurUon has 
been mfcde between the prices in 
Japan and in the United States. I am 
not able to undertt^nd which is the 
price in the United States and which 
is the price in Japan.

«h ri Sh*Ji Matsui: Price ‘A ’ is the 
Japanese price.

• fihri i <fcy»mrMunbn iMiabra: That
is not rtentioned there. If price *A’ 
is the Japanese price, it is quite 
favourable. That is all right.

The second point is whether in 
your country any correlation has 
been established between the grant 
of patents ahd the inflow of foreign 
capital. This document is a valuable 
document. I think this would serve 
us a great deal even with regard to 
the understanding of the Japanese 
economy and its growth. We are 
grateful to you for supplying this 
information. But we would also like 
to know whether you have any
figures with regard to the inflow of 
private foreign capital from the
United States or from any other
country and, if so, whether you cah 
establish some kind of relation bet-
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ween the grant of patents and the 
inJSo«r » f  thej>rivate Kitftill,
tbat Jh, y m  eah say, ft»r exMttjile,
o w .*  fieiiod <tt 10 y e g n  m  J ViUn 
the number o f granted
is *0 much and 'the1 tambunt 
of private foreign capital 1s »o  rttich. 
I would like to know something about 
that Thia point has been Veiy mudh 
stressed In the evidence before us. 
It Mil 'been sfeid that if ydu Want a 
large amount of private fSwign capi
t a  • V) ctttne to your doiihifry, then 
ydti «a>uld t>e quite liberal with % ~  
sard to the provisions in respect ’o f 

I Woujd lfke to  t»4e some 
lelw ns from 'the exfJerlence you tiaye 
fi»Me& %  'ittpan. ttiive y o u g o t any 
fiRtttfj In respect of ..............

Mr. Chairman: That will be from 
1959 to 1966.

JUpi Skramaaadan Miajhra: This
information is not oontkihed in this 
note.

jfr , Chairman: Hpw far .tfje flow, of 
tycfceved as a coguit of the 

amendment to the Patent Act, 1958?

1999 . . 154 miUion US
m  . . 201i) i:

■ -f'W
>Aq

1961 . . 505 rt do
1962 . . 523 do
i?«3 . • _ # 4o
1964 . . 738 do

i i

I do n,ot £ave the

fa: T, th$$k the $62
flgureis

Mr. Shofchi In<H»ye: It i*. foiUfcD 
U.S. dotfars. ' ^*• yt T

Shri Shyamnandan Mishra: This 
seeps torJ^  the . tqtal f f
f°r«gto. fflfflital. ,.Wfcpt..p8 jtiqna9tf .■«. 
coqjd be. r^ated :to the, patentee in
vestment?

Mr. ainldvl bumye: The .amount 
which I- otentionBd includes .technical 
tie up, I.e., contract of technological 
introduction and investment on secu
rities. <

Jgr. &>w much 0f  it is
due toi lihcnalt patent?

Shri Ayantaandan Mlataim: How
mirtfh infl6w of capital could "be rela
ted to patent?

Mr. Shotohi laouye: First I would 
like to apeak about the caaes o f 
foreign technology induction in Japan 
from 1969 to 1965. These are cases, of 
foreign technology induction approv
ed by, Government:

1959 153
1960 327
19j61 920
1962 326
1963 , 564
1964 .. . 503
1965 . . . 472

I would now like to tell you about 
the total amount of introduction of 
freign capital, for the same period.

Mr. StMichi iBDuye: I am afraid,. I 
do not have the breakdown.

Shri Shyamnandan Mishra: Would 
it be possible tor you to give that 
information later?

Mr. Shoichi Inouye: Yes.

Mr. Shoji Matsui: Technical intro
duction is an investment from a fqrt- 
ign country in the - form of technical 
know-how. The price of the patent 
right is sometimes calculated by law 
courts. Such patents are invested as 
stocks in Japan though cases are few. 
But in many cases, in regard to 
technical introduction, there is 1)0 
offloial investment of foreisn money, 
but when joint ventures are establish
ed in Japan, at that time American/ 
European countries bring money to 
Japan. W e have t0 consider types of 
investment.
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Mr.-Cfcalnnan: Can you say bow 
much of this ia due to the liberalisa
tion of the Patent Law.

Mr. Shojl M a tn i: Do you mean the 
estimate o f the price of foreign tech* 
nology?

Mr; Chairman: Not the price. How 
mocb o f this increased investment is 
due to the liberalisation of the Patent 
Law that you have passed

Mr. Shojl Matsol: W e paid 1‘oyalty 
for the foreign patents introduced in 
Japan.

Mr. O a t r m : That is what you 
paid. They have invested money in 
your country and you said that 
foreign investments have increased on 
account of the liberalisation of the 
Patent Law. How much of that can 
you attribute to this liberalised 
Patent Law?

Mr. Shoichi Imoaje: Of course, the 
contracts of technological introduction 
have been based on the existence 
and protection of patent rights. I can 
not tell how much of foreign invest
ment into Japan was due to the cur
rent Patent Law. But we believe 
firmly that many cases of technical 
induction were achieved only because 
foreign nationals have had no doubt 
a& to the sufficient protection of their 
patent right? under the Japanese 
Patent Law.

Shri Shyamnandan Mishra; So far
as this Table No. 16 is concerned, 
other prices seem to be quite favour
able in Japan, but, so far as this st
reptomycin is concerned, here the 
difference is very large. Yours is 63 
as against American 28. This seems 
to be rather large— nearly 3 times.

Mr. Shoji Matsui: The price of
streptomycin in Japan is very expen
sive. 'Hie reason why it is high is 
that production scale is not big; scale 
of production is not as big a* in the 
United States. Then the cost is ex
pensive in Japan.

. I  would like tQ add to %  stnswer 
to your previous question*, Please 
refer to my Table 22 which concerns 
the annual savings of foreign ex
change made by way of introduction 
of foreign technology. In 1964 the 
savings on pharmaceuticals . made 
under foreign technology is shown 
here. Ttois is almost 0 per cent of the 
total production of Japanese pharma
ceuticals and for this production we 
paid royalty shown in item (c)—  
6,398,000 dollars. But If we imported 
these products instead of introducing 
technology, we have to pay the same 
amount with those shown in (d). 
This royalty payment mean* that the 
balance of (a) and (c) which is 6hown 
in (f) , the final saving of foreign 
money by introducing foregin techno
logy.

Shri ShyamsandAft Mishra: This is 
very useful, but in that case as you 
have given information so far as the 
amount of foreign investment in your 
country is concerned, can you give 
us the remittance of profits abroad 
year-wise? What were the amounts 
of profits remitted abroad?

Mr. Shojl Matsui: I am sorry that 
data is not available with me now. 
W e have not studied it. If that data 
is available we will send it later.

Shri B. K. Das: In the memorandum 
submitted by the Japan Patent As
sociation of which he is the represen
tative, C l.47 of our Bill has been dis
cussed on page 4. It says that there 
is no provision for the burden of 
proof in any section of this Bill and 
there would be much difficulty in pro
tecting the right extended to subs
tances made by the patented proces
ses. So it has been suggested that 
the following phrase might be* added 
at the appropriate plac3 in the Bill. 
The phrase is: “If a patent is in
respect of a process for the manufac
ture of a new product, the same pro
duct manufactured by a third party, 
shall in the absence of proof to the 
contrary, be presumed to have been 
manufactured by that process.*’ So 
the burden lies on the fhird party.
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Mr. t td jl lfitrtitrT bat li t  very have pharmaceutical manufacturers 

important point have the same concentrate their efforts on diseover- 
provfadon in the ' Japanese Patent /  ies of new antibiotics/'
Law. Art. 104 is the clause undet y  ;
whish the burden of proof is shifted 
to the possible infringer.

Shri B. K. Das: You thi,nk such * 
provision should be there. W * have 
suggested process patent only in our 
Bill and you think such a provision 
will' be able to protect the right of the 
process patent adequately in your 
opinion. But such things have come 
to our notice that one patentee holds 
so many process patents—more than 
one on the possible processes patents 
— 4,5, Q or 7—and he is exploiting 
only one. What is your safeguard 
against such things?

Mr. Shoji Matsui: In Japan, this 
is how you interpret the provision 
regarding the burden of proof. If a 
patentee has three process patents 
and is using one patent only and if 
a possible infringer may manufac
ture the same product by some un
known process, then even if more 
than three processes are known, 
still in Japan the possible infringer , 
has to prove that his process is not%/ 
infringing upon the rights of the 
patentee in regard to the product.

Shri B. K. Das: WiU such a case 
be covered by the provision you 
have suggested? You have spoken 
of the third party, but if the. same 
patentee holds more than one pro
cess patent, say three, and is em
ploying only one process to prevent 
a third party from doing another 
process, how do you safeguard 
against that?

Mr. Shoji Matsui: The provision 
regarding the burden of proof is al
ways applicable irrespective of the 
fact that the patentee has one patent 
or many patents.

Dr. C. B. Singh: On page 3, para
4, he has said “as a consequence, 
such process inventions as above en
joy an ample protection which is al
most tantamount to product patent, 
resulting in spurring incentive to

Mr. Shoji Matsui: In the case of
antibiotics, if the main point of in
vention is in finding new mici;qt or
ganisms to produce a new antibiotic, 
then according to the practice of 
examination in Japan, if the first in
ventor finds one organism, pateiit'is 
granted not only for one organism 
but also for many, many organisms. 
Then the first inventor need not to 
carry out process study to find out 
some other micro organisms. If a 
process patent is given only for one 
micro organism, then there is a pos
sibility of other people carrying 
out studies on micro organisms which 
will produce the same product; and 
then the first inventor has to carry 
out research for the process for de
fence. But in this case, there is no 
necessity to make a defence re
search. But in the case of chemi
cal inventions, if he finds one pro
cess, the patent is granted for only 
one process. Then he has to carry 
out research to find some other pro
cesses if he wants to find out other 
processes by himself for defence. 
Otherwise other people may find 
other processes which do not fall 
within the scope of the first inven
tor’s process patent. Those who 
find out new processes can manufac
ture the same product.

Dr. C. B. Singh: On a point of
clarification, you have been mention
ing different types of micro organ
isms. Are you referring to different 
organisms or different salts of the 
thing? For example, you can have 
sodium salt or potassium salt or cal
cium salt of streptomycin. I think you 
are referring to different salts of the 
same organism.

Mr. Shoji Matsui: In the manu
facturing process of antibiotics, the 
fermentation process is a very usual 
one— almost the same in every manu
facturing process. In other words, 
in the manufacture of streptomycin, 
tetracyclin, etc., the actual fermen



4io
tation. process is very similar. The 
only important difference is the 
micro organism to be used for manu
facturing the finished product. It is 
almost Impossible from ofce ’nidfo 
organism to produce streptomycin 
an(J tctfacyclin at the same time.

Shri B. K . Das: W ill not the
patent cUfice be able to take care of 
that, Whether it is a new process or 
a variation of the same process?

Mr. Shojl Matsui: [n *he patent
office, We examine only the specifi
cations. W e usually do not look at 
the actual living organisms. But if 
a case of infringement comes up and 
the patentee sues the possible in
fringer, then the actual strain will 
be Submitted to the law court and 
actually examined. If the micro or
ganism belongs to the same species 
which is under patent protection, 
then it would result in infringement.

Shri R. Ramanathan Chettiar. One
question dm the general aspect. When 
our patent Bill was published, peo
ple in your country who are active
ly associated with the pharmaceuti
cal industry and also representatives 
of your benign Government had 
expressed lot of misgivings about the 
Indian Patent Law. Could you ex
plain to us what were the reasons 
that had impelled you to have mis
givings about our Bill? Further in 
the third week of March, i.e. on the 
18th Warch, you agreed to come be
fore this Hon’ble Committee of the 
Parliament to give evidence but your 
Excellency Ambassador here in
formed our Secretariat that it is not 
possible for the Japanese pharma
ceutical industry to appear here be
cause they want further time to 
study the Bill and then requested 
for further date. I would like you 
to tell us the reasons that had im
pelled you to have misgivings about 
our Bill.

Mr. Chairman: You can drop it.

Shri R. Ramanathan Chettiar: They 
are going to clarify, Sir.

Air. S l p ^ J p o u j r e ;  W e  ,g $ a u ^ d  
the. Indian ifrlppt &ill last year. 
studied very carefully. I cannot 
understand the reason iphy ymi said 
about our having misgivings about 
the Bill. W e have no groundless m is
givings concerning your Bill.

Shri R. Ramanathan Chettlar: I
am'glad ' ' to  tlave that clarification. 
Another thing I want to fcsk is: In 
the pharmaceutical industry ?n 
Japan, ciuld you give us— even if 
you do not have the exact figure—  
the percentage of the actual foreign 
capital and particularly the capital 
invented t y  the United States?

Mr. Chairman: He has given it.

Shri R. Ramanathan Chettiar: No.
Sir, not the U.S. capital.

Mr. Chairman: All the details are 
given there.

M r. Shoji Jtyatsui: I am sorry, I do 
not have now the actual data about 
the amount invested by the United 
States in pharmaceutical field, but 
I can say that the total amount of 
the foreign investment is negligible 
looking from all thhe Japanese phar
maceutical industry’s investment.

Shri R. Ramanathan Chettiar: N eg
ligible?

Mr Shoji Matsui: Very small as 
compared with Japanese own invest
ment.

Shri R. Ramanathan Chettiar: You
have said in 1962-63, 523 million dol
lars . . . .

Mr. Shoji Matsui: In Japan, as
you find, there are 10 or 20 pharma
ceutical companies which are pro
ducing half of the total pramaceuti- 
cal production. ^These companies are 
completely Japanese companies. No 
foreign investment was made. 
Technical introduction, of course, we 
are receiving.

Mr. Chairman: Am I correct if I 
say that the only foreign investment 
in Japan is that of U .S.A . and no 
other country has any considerable 
investment.



411
MX. fliioicbi Inpuye: No, Sir, there 

are investments from U.S.A., Great 
Britain, West -Germany etc. But, 
as- air. Matsui has answered, so far 
as the pharmaceutical industry is 
concerned, there is almost no foreign  ̂
investment. In other words, in other 
industries like petro-chemical ' in
dustry, electric . machine industry 
and °n, we can find foreign in
vestment.

Shri C. B. Singh: There are so 
many American patents working 
in Japan, If Americans do not in
vest, It must be their Japanese coun
terparts that are working the Ameri
can patents.

ih ri Kashi Ram Gupta: In reply 
to my question, it was clearly men
tioned that the largest investment of 
American capital is in the pharma
ceutical industry. That they have 
^aid.

Mr. Shaichi Inouye: I would like 
to make it clear that so far as major 
pharmaceutical companies are con
cerned, there is almost no foreign 
investment, but they have many 
tie-ups of technological induction. In 
other words, Japanese Pharmaceuti
cal companies pay for the patent; 
they are paying royalties to foreign 
companies but there is no direct in
vestment from foreign companies.

Sihri R. Ramanathan Chettiar:
What is the difference?

Mr. Chairman: In reply to Shri 
Kashi Ham Gupta’s question, you 
said that the investments are 50 : 50 
and it is mostly in pharmaceutical 
Industry.

Mr* Shoji Matsui: In pharmaceuti
cal industry, there are some joint 
companies with United States or 
Germany or England and some of 
them are on 50 : 50 investment basis, 
but those are not big but rather 
small companies.

Mr. Chairman: JVTay be, but you 
said there are about 21 per cent or
so?

Sh ri $hyananandan Mishra: T}*at
is .^ased on the investment, in the 
smaller ones.

Shri R. Ramanathan Chettiar: Mr.
Chairman, that is Italian. You say  
that there is no foreign investment 
in the pharmaceutical industry in 
Japan. In the same breath you  also 
say that it is only a technical tie-up. 
How do you reconcile these two 
statements? Earlier you h&ve said 
that Du Ponds have an interest in 
Japan, the American Cyanatnide Co. 
have an investment in Japan, a 
German pharmaceutical combine has 
got an interest in Japan and a British 
pharmaceutical concern also has got 
some interest in Japan. So, how do 
you say that there is no foreign in
vestment worth speaking in the 
pharmaceutical industry? It would 
help us if you could tell us the 
royalty and the dividend etc. which 
you repatriate outside your country 
;n regard to the pharmaceutical in
dustry.

Mr. Shoichi Inouye: Under the
technological induction contract, 
Japanese pharmaceutical companies 
have the so-called licence of patent 
rights owned by the foreign com
panies. In these cases the foreign 
companies do not have any share or 
stocks in Japanese companies, while 
the Japanese companies have to pay 
royalties according to the contract.

Shri R. Ramanathan Chettiar:
How much?

Mr. Chairman: That has been
given in detail in the memorandum.

Mr. Sohji Matsui: I would like 
to add one thing to avoid misunder
standing. In Japan, as you know, all 
those companies are composed of 
the public interest. At the stock 
market, everyone can buy the stocks. 
Even if a big American capitalist 
would like to buy the stocks of the 
Takedas, for instance, they can do 
so, and thereby the American com
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pany ean -occupy an even- greater 
place dn the pharmaceutical indus
try, but such a thing 1  have not 
Been.

'Shri R. Ramanathan ChetUar: Are
they forbidden?

Mr. Chairman: They are not for* 
bidden. That is what he has said.

Mr. She# Matsui: Of course, jqgow, 
there are Governmental restrictions 
on obtaining Japanese stocks. But, 
now, Japan is headed for liberalisa
tion for .foreign investment.

Shri V. M. Chordia: Kindly refer to 
Table Mo. 15 at page 10 of the Sup
plemental Materials. The fluctuation 
in the sale prices of the main phar-. 
maceuticals is so much, and the 
prices have decreased so much that 
you yourself admit that in Japan, 
the price index of medicines for 
general consumers has shown a con
siderably decreasing trend of 15 to 
30 per cent during 1959-54 as against 
the consumer price index of general 
commodities which showed an up
ward trent of 20 per cent You have 
given some reasons also for this, but 
those reasons are not sufficient to 
explain how such a big decreese is 
possible. The high price, I believe, 
was due mainly to the monopolistic 
position held by the persons concern
ed due to patents or some other fac

tors. It was only when they found 
some competitor entering the fild 
that they started reducing the prices. 
Due to competition and other fac
tors, the price index which was 100 
before had come down to 2.6. How 
will you safeguard the consumers* 
interest in such circumstances?

Mr. Shoji Matsui: A change of
price take place due to many rea
sons. I would like to enumerate 
some of those reasons. One reason is 
over-production. If the production 
capacity exceeds the demand, then 
the produce-manufacturers would 
like to under-sell it even at a rate 
cheaper than their own cost. The 
second reason is that sometimes Gov

ernment control the pricer and du£ to 
the artifieal control, the price goes 
down. The third reason is competi
tion between competitors. I think 
that these three are not good causes 
for decrease in prices. I think that 
there are other sound reasons, some 
of which I would now like to enu
merate. One of there is the down
ward price of raw material. W e are 
importing many raw materials < in 
Japan, and if the price of ,the 
raw materials goes down* then 
the price of the finished product jlso  
goes down. The second is the im
provement of process due to the in
troduction of new technology, often 
resulting in the increase of the yield. 
That is also one of the reasons for 
the price going down. Another rea
son is the improvement of the qua
lity. Improvement of quality means 
at the same time the going down of 
the price. Sometimes, a completely 
new process is invented; at that 
time also, the price goes down drasti
cally. Another major reason is mass 
production. Ih the pharmaceutical 
industry, mass production is a very 
essential point for making the prices 
cheaper. Unfortunately in Japan 
there are so many manufacturers on 
the small scale, and that is one of 
the reasons why the price is some
times high in Japan. Another fac
tor is the interest on loans. In Japan, 
the interest on the borrowings from 
the bank is not so cheap as in the 
USA. In Japan, many companies 
have to borrow money from the 
bank. That is also one of the reasons 
which affect the prices of pharma
ceuticals. Another factor is the in
come-tax rate in Japan. Corporate 
tax there is about 45 per cent alto
gether. Of course, many companies 
have been asking Government to 
reduce the rate of corporate tax. 
The tax rate is one of the reasons 
why our price is sometimes-high.

These are the various reasons 
which affect the prices. So, it is 
very difficult to say exactly why the 
price is high or why the price is 
low.
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Start V. M. , Chordia: You ttid  

Government also controls prices. Is 
there any law by which Government 
controls the prices, and on what basis 
do they decide the price?

Mr, Shoji Mitsui: No, but reason
able price is usually set. Sometimes 
Government suggest us administra* 
tively.

Shri Bade: In your memorandum, 
at page 8 you have raised serious 
objection to sections 66 and 89 and 
you have said that revocation of a 
patent in the public interest should 
not be there. Section 66 is equivalent 
to section 25 of the old Patent law 
of 1911. From 1911 to 1966 can you 
quote a single instance where our 
democratic Government has acted 
arbitrarily?

Mr. Shoji Matsui: I realise that your 
present law includes this kind of 
provision, but I would like to suggest 
that this kind of provision will not be 
beneficial from the long range point 
of view. One reason is it is riot clear 
when the patent will be revoked.

Shri Bade: I am coming to that. In 
section 89 there is a provision for 
revocation, but section 89 is controlled 
by section 90. Suppose a foreign firm 
fails to supply at a reasonable cost 
or fails to manufacture in India any 
patent medicine, should not Govern
ment revoke that patent?

Mr. Shoichi Inouye: In your new 
Patent Bill you have compulsory 

Jicence system. By making use of the 
system, you will be able to fulfil your 
emergent requirements. In our 
opinion, article 66 will not be neces
sary.

Shri Bade: In India, the condition 
is, May and Baker has taken 91 
patents, and out of those 91 patents, 
they are only manufacturing two in 
India. We have to import the rest 
from foreign countries.

Mr. Shoichi Inouye: In case a patent 
or an invention is not adequately

worked continuously for sooie period^ 
you will be able to take action on 
compulsory licencing.

Shri Bade: Either compulsory
licence or revocation is the only 
remedy.

Mr. Shoichi Inouye: If you take
action on compulsory licencing, it will 
fulfil your requirements. According, 
to my opinion, it will not be neces
sary to revoke the patent.

Shri Bade: In that case, you have 
to give four per cent royalty, accord
ing to that provision. Here, in the 
revocation, there is no question of 
royalty. You have to compensate it.

Mr. Shoichi Inouye: According to 
your opinion, it is necessary for you 
to revoke the patent, because, if you 
proceed towards compulsory licensing, 
you must pay royalty. But I think 
revocation without paying any com
pensation will damage the patentees 
too much. •

Shri Bade: Please refer to page 12 
of your memorandum; at line 10 you 
have said that “by way of this tech
nological introduction, though Japa
nese pharmaceutical industries paid 
royalty, importation of foreign-made 
medicines wtfs prevented to such an 
extent as saving foreign currency 
amounting to 99 million dollars in 
1964” . In what way have you pre
vented it? Is it by patent or by some 
other enactment?

Mr. Shoji Matsui: This statement
has relevance to Table 22. In Japan 
it is not always necessary to import 
from foreign countries. Even in 
Takeda, we had the technological 
introduction from some other foreign 
countries, but still, it is a question of 
importing finished products from 
foreign countries. Sometimes, impor
tation of the finished product will be 
cheaper than manufacturing it in 
Japan. But in many cases, manufac
turing in Japan under technological 
introduction can save foreign money 
than in the case of importing. I have 
shown the figures here.



Shri Bade; Our difficulty is that 
90 per cent of the pharmaceutical 
manufacturers are from foreign coun
tries and they are exploiting our con
sumers and the poor people, by pre
venting patents and creating a mono
poly. What should be the remedy 
except by passing this enactment?

Shil K. V . Venkataehalam: Can you
give some examples of finished phar
maceuticals being imported?

Mr. Shoji Matsui: Librium.

'  Shri fL V. Venkatachaiam: You are
importing it from ROCHE, Switzer
land. Not from Italy?

Shri Shoji Matsui: Not from Italy. 
Japan is not importing much phar
maceuticals from Italy, because in 
Italy, though some kinds of phar
maceuticals are cheap, in Italy itself 
the price is high. We import at a 
lower price. In Italy there is no 
patent protection for pharmaceuticals 
field. Japanese industry would like 
to refrain from importing some pro- 

J  ducts from the country where no pro
tection is given.

Shri Bade: What have you to say 
about the creating of monopolies tc 
the patentees?

Mir. Shoichi Inouye: i f  the patent is 
not worked continuously for some 
period, you can make use of compul- 
soTy licensing.

Shri R. P. Sinha: Your table 17
gives the number of foreign patents 
held by foreigners in Japan. What 
percentage of these foreign patents 
are worked in Japan?

Mr. Shoichi Inouye: In page 5 of
my statement, I have said that the 
rate of registration of patents by 
foreign nationals is 70 per cent of 
the; total patent applications by 
foreigners. Most of them are of a 
superior quality.

Mr. Chairtnan: How many of them . 
are worked in your country?

M*. S l* j f  Mirtsut: There is no 
trouble so far in Japair due to the

non-working of the patents' owae4h by 
foreign companies. Of course/ we 
tiAve to pay some royalties and the 
price becomes high. But thait diffi
culty is offset b f  our import regula
tion system.

S&rl P . R. Sinha: Have you got any 
jdea of the percentage of royalty paid 
on the total cost or on the sale’s?

Mr. Shoji Matsui: Royalty rate is
calculated on the manufacturer's sel
ling price.

Shri A. T. Sarma: What was the
foreign investment on the pharmaceu
tical products in Japan before the 
second World War and what is the 
investment at present?

Mr. Shoichi Inonye: I have figures 
concerning the number of applications 
for patents by foreign nationals 
before the war, but I regret I do not 
have any figures about foreign invest
ment before the war.

Shri A. T. Sarma: In your memo
randum you have stated that by re
vising the patent law you were able 
to restrict importation of industrial 
products by foreign firms. In a simi
lar way we are going to restrict 
importation of pharmaceutical pro
ducts into our country by having 
these sections in our Bill. Do you 
appreciate our action?

Mr. Shqji Matsui: We have some
restriction on importation of some 
pharmaceutical goods. We can manu
facture the same in Japan, but the 
price is high compared to the price 
of imported goods. But it is imJ>or- 
tant to protect the domestic industry. 
That is why we restrict the imports. 
But the price is high. That is against 
the welfare of the nation. That is 

remedied by the Health insurance 
system.

Shri M. R. Mttfani: Will you kindly 
turn to page 10 of the supplementary 
materiais. Table 15 is very impres
sive in view of* thfc sharp fall in 
prices of various products that y<?u 
haye listed}. I would like tj) dra\y 
yoiit attention to the first three pro

4 * 4
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ducts: penicillin, streptomycin and 
aureomycin all of which show a fall 
in price. But penicillin shows a very 
mucfr sharpter fall thafc tW  other two 
where the fall is more moderate. Is 
there any reason which you can give 
for this contrast or difference?

Mr. Shoji Matsui: Penicillin busi
ness was started just after the World 
War II by the order of America. At 
that time regarding penicillin there 
was no patent existing. Only the 
know-how was necessary for us. The 
United States gave the technical 
know-how to many many pharmaceu
tical industry. I think more than 50 
companies started t he business of 
manufacturing penicillin. Therefore, 
competition is one of the reasons why 
there is a very acute fall in the price. 
From a long range point of view that 
was a very unhappy position because 
due to severe competition more than 
30 companies went bankrupt. Now 
the pharmaceutical industry considers"* 
that patent protection is very impor
tant for sound development of indus
try. Price competition might result 
in the appearance of inferior quality 
product on the market. Then the 
Welfare Ministry would like to intro
duce product patent system. One 
Managing Director of a leading Japa
nese Company said that the phar
maceutical industry needs product 
patent system.

Mr. Chairman: Am I right if I say 
that your patent law is modelled on 
the American law?

Mr. Shoichi Inouye: No. We set up 
a Government Council for delibera
tion of revision of the Industrial pro
perty right system. They studied 
carefully for about four years and

reached some conclusions. The Japa
nese Government prepared a draft 
Bill based on the report of that Coun
cil and presented it to the J»|>ari&e 
Parliament. It was passed in 1958. 
The new law was put into effect in 
1959.

Mr. Chairman: Could you give us 
a copy of your current patent law if 
you have got one?

Mi*. Shoichi Iiiouye: Yes. There are 
my own personal notes written in 
this book and if you do not mind it, 
I will be very glad to give you this.

Mr. Shoji Matsui: If you need some 
more additional copies, I think, they 
will be available arid we cati send 
them on to you.

Shri R. Ramanathan Chettiar: Also, 
if you can send us information about 
foreign capital investments, that will 
be helpful.

Mr. Shoichi Inouye: We will send
you both the information about foreign 
investments and the copies of the 
current Japanese patent law. '

Mr. Chairman: Thank you very
much.

Mr. Shoichi Inouye: On bejialf of 
Mr. Matsui and myself, I would like 
to express again our deep apprecia
tion for your close attention, patience 
and indulgence. I hope that what 
we said today will be of some benefit 
to your future deliberations at your 
esteemed Parliament. Thank you 
very much.

(The witnesses then withdrew).

(The Committee then adjourned).
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I. Indian Merchants Chamber, 
Bombay

Spokesmen:

1. Dr. R. C. Cooper— Vice-President.

2. Shri P. A Narielwala— Member.

3. Shri C. L. Gheevala— Secretary.

The witnesses were called in and they 
took their seats)

Mr. Chairman: Whatever evidence 
you give will be published, printed 
and laid down on the Table of the 
House and distributed to the Members. 
jBCven if you want some portion of it 
to be kept confidential that will also 
be circulated to the Members. We 
havq your Memorandum and it I1®* 
been distributed to all the Members. 
If you want to add anything you m a y  
kindly do so in as short a time as 
possible.
•07(B)L.S.—37.|

Dr. R. C. Cooper: Mr. Chairman, 
at the outset I must say the Commit
tee of the Indian Merchants Chamber 
is very grantful to you and the mem
bers of this Committee for having 
afforded us this opportunity to appear 
before you and personally convey to 
you our views and also emphasise 
some of the points which we consider 
more important in our memorandum. 
As the written memorandum has been 
circulated I would not like to take the 
time of the Committee by going over 
all these matters once again and to pin 
point the few important issues.

Now the first clause with which we 
like to deal is clause 88 which deals 
with the tferm of the patent. Aj  
against the existing period of 16 years, 
with a provision for extending the 
period up to 10 years, it is now sought 
to be provided that in all normal
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cases the period will be 14 years but 
in cases of foodr drugs, medicineait 
will be only 10 years. Our first sub
mission is that there are no very 
special reasons why this discrixpina- 
tion should be made and we would 
like to have a uniform period of 14 
years for all these items. But if for 
any special reason the -Committee 
feels that in respect of these items the 
period should be short; then having

* regard to special factors there should 
be provision for extending the period 
of 10 years by a period not exceeding 
4 years so that in exceptional cases 
the period will be uniform 14 years. 
The second submission which we 
would like to make 6h this 
clause is that it should be provided in 
the Bill that the time limit should run 
uniformly from the time of filling and 
sealing the patent because our ex
perience is in a large number o f cases 
a period 18 months to 20 months lap
ses between the date of first applica
tion and by the time the details are 
submitted and the fin&l sealing of the 
patent. We would like a uniform 
period Tunning -from the date of seal
ing of the patent in all cases.

The second point which I would 
like to emphasise is clauses 88 and 87 
which deal with the endorsement of 
the words *Licences of right'. Here it 
is provided that' in respect of patents 
for articles of food, medicine or drtig, 
these words would be deemed to be 
endorsed automatically from the date 
of commencement of the Act whereas 
in the case of other articles it can 
happen only after the expiry of three 
years and that too if it is proved that 
there is no non-satisfaction of reason
able requirement of thff public. Here- 
again we feel there is not any special 
reason for making a distinction bet
ween this particular category of arti
cles and the other inventions and 
there should be a uniform policy re
garding the licences of right, namely, 
in every case it should beafter 3 years 
and if the special requirement of non
satisfaction' is made out any person 
can apply for licence. Now, he may 
not be financially in a position to ex
ploit the patent or he may not have

an efficient machinery. So we feel 
^whatever licences are granted certain 
conditions should be l^id down im 
the A ct 'A 'certain test should be 
laid down, certain quaftfteations should 
be laid down regarding the financial 

" ability of the person, the technical 
Ykil of the person who applies for the 
licence.

Mr. Chairman: Do you think the
Controller will automatically grant 
the licence without looking into all 
these various factors.

Dr  B. C. Cooper: Sir, we f$el if
this test is specially laid down in the 
Act the Controller will be bound te* 
We would like it to be spelt out.

The next thing which I would like 
to deal with is clause 64 of the Bill. 
Now, Sir, in this clause it is provided 
that importation into India of a pro
duct made abroad by a patented pro
cess would constitute knowledge or 
use in India of the invention on the 
date of importation and would be a 
ground on which a patent could be 
revoked by the High Court on the 
petition of any person or by the Cen
tral Government. Now, Sir, my sub
mission is that before a product under 
a patented process could be manufac
tured in this country, it wou^d be 
necessary to have market and clinical 
tests a* to the usefulness of fhc 
product and for this purpose, a token 
importation will require to be made. 
Hence where the product is imported 
for the purpose of reasonable trial or 
experiment only, such Importation 
should not constitute knowledge or use 
in India.

Sir., the next clause which I woulf 
like to deal with is clause 2(h) which 
defines ''Government Undertaking* as 
including the Council of Scientific and 
Industrial Research and or any Uni- 
"versitys. Our submission is that this 
definition of the term 'Government 
Undertaking’ is too wide and statutory 
bodies like Universities and other 
bodies like CSZR should be excluded.
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' This is the one tugfestton we would 
v4ike to make and the other suggestion 
isw h e re  even Government Undertak

in g  exploits the patents or imports a 
^patented article for the purpose of 
tommercial exploitation there should 
be some provision lor payment of 
compensation. It is not there in the 
Bill. Even under some circumstances 
the * Government may permit an out

sider, for certain reasons, to exploit 
this and the compensation has to be 
provided for.

The next clause with which I* would 
like to deal is Clause 116. Since a 
patent constitutes an intangible 
property every decision of the execu
tive affecting such property should be 
subject to revision or appeal by either
• judicial or quasi-judicial body. 'We 

>have„lheref6re, suggested that in res
pect of such* orders or decisions for 
which no appeal has been provided to 

*the High Court, an appeal should lie 
"to a statutory body like the Copyright 
Board to .be presided over by a 
High Court or a Supreme Court judge.

The last point with which ’i would 
like to deal with is Section 21 of the 
existing Act in which it is provided 
that while designs will continue* to 
be binding on Government, patents 
will not be binding on Government. It 
can be provided that it will continue 
to be binding on the Government. But 
the reading of the new sub
jection, which is sought to t>e 
"provided* would convey the * im
pression that it will not be binding <pn 
the Government as far as 'patents are 
concerned. We would like to say that 
a uniform practice which prevailed in 
the past regarding patents and designs 
should continue to prevail even* in 
the present Bill.

These are my broad submissions. I 
Would be clarifying any points which 
the Committee may like to put.

A M  Kashi Ram Gupta: Does the 
Indian Merchants Chamber contain 
only merchants as members, or does 
ft contain members of other industries

Dr. C. Cooper: It has very 
I**ge membership o f industries inclu
sive of drugs.

Shri Kashi Earn Gupta: But you
have said nothing about the period o f 
patents of other industries. And the 
clauses that govern the Drugs indus- 

1 try mainly have been explained.

Dr. E. C. Cooper: In our Memoran- 
.dum, we have explained everything. 
Here I have made only some broad 
points. I thought I will be saving 
time.

Shri Kashi Ram Gupta: This is the 
Memorandum, that is, from the Indian 
Merchants Chamber, dated December 
20th. Is it a detailed Memorandum? 
The clauses here mostly refer to Drugs 
industry, Therefore, I had raised this 
point ;

Dr. R. C. Cooper: I may c la r ify  that 
the basic stand of the Indian Mer
chants Chamber is that a uniform 
practice should be followed in respect 
of all types of inventions. And 
since the Bill itself makes discrimina
tion between the two, we have em
phasized that we are against the neces
sity of making such discrimination.

Shri Ka4hi Ram Gupta: An im
portant point is this. You have just 
mentioned that so far as drugs a*e 
concerned, four years should be given 
for certain items if it is thought de- 
sireable by the Government. It means 
you yourself are agreeable to some 
discrimination.

.Dr. It. C. Cooper: No, Sir. In the 
Memorandum" we have said that we 
are unable to understand the reasons 
why the Government want to make 
discrimination. Our basic stand is 
that there should be a uniform period 
for every type of industry. That is 
our alternative suggestion.

Mr. Chairman: That alternative
suggestion means that you are agree
able to some sort of discrimination.

Dr. B. C. Cooper: If the Govern
ment %a* to y  vaild Reasons for doing 
sa  ■ •
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Mr. Chatman; Such a distinction 
is made in other countries. You know 
that. Then why do you object to this 
here?

Dr. R. C. Cooper: We find that con
ditions in India are fundamentally 
different. For instance, particularly in 
respect of medicines, we feel that the 
period of three years will be far too 
low and it will come in the way of 
people making scientific inventions; 
and there can be no proper exploita
tion of 'these, because the period is too 
low. And having regard to 
the infant stage of industrialization in 
this country we feel that at least for 
the time being this distinction is not 
called for.

Shri P. A. Narielwala: I would like 
to submit that the position is this. If 
you want to accept a foreign patent in 
India— in respect of a drug or any
thing else— it takes considerable time 
before, first of all, getting the appro
val of the Government for a particular 
industry to be set up with that patent. . 
There are cases and cases, particularly 
during the last three years, where ap
plications for evolving new processes 
or new patents have been before the 
Government for 33 months and 30 
months, and no decision has been 
.taken. Now, Sir, you just think of 
them first. A  patent is registered in 
India, it dhould be examined and test
ed clinically before even the Drug 
Controller would approve of the drug 
being introduced in India. If a manu
facturer wants to manufacture it in 
India, he makes an application to the 
Government, which Sometimes takes, 
as I said, up to three years for the 
Government to decide. You see what 
is left out of that period. The period 
for which a particular patent could be ~ 
accepted in India would be three years.
If a manufacturer would wish to ac
cept it, his property rights must be 
protected. Therefore, we have sug
gested that the period should be 14 
years. If Government thinks that ten 
years is adequate, certainly there is a 
case for extension for another four 
years. * •

Ii a product made abroad is to be 
duplicated here, it -may run into snags 
as a result of clinical conditions or as 
a result of our technical condition. A  
particular plant may be suitable in 
one country, but it may not be suit
able in India.

♦

Mr. Chairman: He has also got the 
right to import and sell it here before 
he establishes a factory.

6hii P. A. Narielwala: To keep im
porting is of no consequence.

May I make one more submission? 
Apart from the foreign patents, I 
would like the Committee to consider 
what damage this particular clause 
will inflict upon Indian patentees? Sir, 
our scientists are now beginning to 
produce results. W e spend money in 
our national laboratories. Indian 
scientists axe able to produce goods. 
Some of them are of patentable nature. 
Now, Sir, if you are going to impose 
a limitation on your patents, what is 
the just possibility of my being able 
to do this? I give you one more con
crete example of a patent with which 
I am concerned, produced by our 
Mysore laboratory. I signed an agree
ment on 15th August, 1960. Today is 
nearly the 15th August 1966 and we 
have not yet seen that product be
cause it has taken us years and years 
to design the plant in collaboration 
with that laboratory. It is really 
disastrous for our scientists because 
at this rate in 10 years time what 
benefit the Indian scientists could get 
out of it?

I would strongly urge that this 
Copamittee do consider that in this 
particular matter of food and pharma
ceuticals, please do not discriminate. 
These are new products. And if we 
wish to see our own scientists develop 
themselves into really finrt-class pro
ducers of goods and patents, they 
must be protected against foreiga 
patents.

Shri Karitl Bam Gupta: Are you 
aware of the tact that a large number
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of scientists in this country are of 
the view that drug patents should be 
even for lesser period than ten years?

Shri P. A. Narielwala: I would say 
there are not a large number of scien
tists. I was present at a conference 
in Delhi Ally last January or Febru
ary, known as Scientists and Indus
trialists Meeting. I was specially in
vited by CSIR to take part in the pro
ceedings, and when I made this sub
mission, I*got enormous applause, and 
the scientists asked me to press this 
point because their position was going 
to be extremely difficult if they were 
going to be subjected to this kind of 
limitation which does not exist any
where else in the world.

Shrt Kashi Ram Gupta: In Bombay 
there is the Haffkine Institute and Mr. 
Abraham Patani on behalf of another 
institute who is going to give evidence. 
They hold a different view.

Shri P. A. Narielwala: I am quite 
aware that there are scientists .who 
hold a different view*.

Shri Kashi Earn Gupta: How are
the two views to be reconciled?

Dr. R. C. Cooper: We are aware of 
only one isolated case, of a doctor from 
a Government hospital who has writ
ten an article on this subject and made 
out certain submissions, but against 
this one solitary case we are aware 
that there is a very large body of 
Indian scientists who feel that the 
Bill in its present form will do great 
harm to this country’s young scientists.

Shri Kashi Ram Gupta: There are 
two views in the country, one that 
the period of patent should be from 
the date of application, and the other 
that ijt should be from the date of the 
sealing of the patent. The Model Law 
of BIRPI provides that if a country 
takes to the date of sealing of the 
patent, the period can be 10 years. 
They, of course, say 10 years mini
mum; it means they are agreeable to
10 years to a very large extent.

Shri P. A. Narielwala: The same
body has also said at another place 
that the period of patent should be 20 
years, though they have also conceded 
that if the Government of the develop
ing country feels it necessary it may 
be 10 years minimum from the date 
of sealing. That is the submission 
which our Chamber has also made. 
If the Committee does not agree to a 
unifonn period of 14 years, then at 
least 10 years from the date of seal
ing should be provided with the pro
viso that if a particular patent re
quires to be extended, it may be ex
tended by a further four years.

Shri Kashi bam Gupta: About
clauses 36 and 87 you have referred 
to optical glass, semi-conductors etc. 
Are you in favour of including these 
as drugs or you want that these should 
not be included? •

Shri P. A. Narielwala: We certainly 
do not want any discrimination, and 
I cannot see for myself how they 
come under the provision of food and 
pharmaceuticals. It is something 
which I just do not understand. M ay  
I submit that it ’should read clauses 87 
and 88 at page 7 of our memorandum^ 
and not 86 and 87? It is a mistake.

Shri Kashi Ram Gnpta: You have
said that in the. interests of the scien
tists of the country, there should be a 
uniform period of 14 years, but scien
tists are mostly working in the re
search laboratories of companies who 
set aside a certain percentage of their 
profits for research. It is counted as 
revenue expenditure and is allowed 
by income-tax authorities^ So, to say 
that scientists have to be protected 
does not relate to facts because they 
are paid by the companies regularly.

Dr, R. C. Cooper: In a developing 
country like ours where there is abun
dance of talent available, it will not be 
correct to say that all kinds of scien
tific investigation should be through 
companies only. If the Bill is chang
ed according to our suggestions, it 
will give a chance to independent 
scientists to do their work and take
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out patents, which .they can negotiate 
with others for sale.

Shri Kashi Bam , Gupta: Ofganlsed 
research has. to be in Government 
laboratories or undertakings with large 
resources. Scientists frave a^>° S^ven 
c idence that individuals cannot do 
much.

Bhrl P. A . Narielwala: The amount
of money Indian industry spends on 
research as compared to industrialised 
countries is merely a fleablte. Indus
tries are being urged to form research 
laboratories or groups of their own, 
and CSIR has gone out of its way to 
«ay that they will meet 50 per cent 
of the cost of running of such groups, 
in order to develop research conscious
ness both in applied and fundamental 
research. Scientists in the national 
laboratories who obtain patents have 
to hand them over to the National 
Research Development ;Corporation, a 
iWj per cent Government owned in
stitution, and the royalty from the 
patents is to be shared, between the 
laboratory and the National Research : , 
Development Corporation, and the 
Amount c6m ingto the laboratory has 
to be shared between the scientist and 
the laboratory. So, the scientist does 
nofr get the majpr benefit.

Shri Kashi Bam Gupta: The present , 
Xc^ provides for .16 years, bui tho , 
scientists in India have not bean bene
fited much during all these years. , 
What is the reason for that?

S h r i P. A . Narielwala: Our national ■
laboratories cam e. into existence only ■ 
after independence. The first was 
the National Physical Laboratory. 
■In 1950-51, we got the National Che
mical Laboratory. Research does not 
flow from the ti'.ne you start. Some
times it takes years: even five, seven 
or ten years before you hit upon an 
idea which is of any significant bene
fit for the development of science and 
Industry. W e must rot judge the 
results. J am one of the members .on 
the'Board of the Council of Scientific ■ 
and Industrial Research, and therefore 
I a n d  to m y particularly to the critics

o£. our, .national laboratories, “Please 
giye .us.time; w* .are working under' 
a gr$at handicap; we ...are hampered 
all along the way. Even if I get fin- ' 

' ance for the national ̂ laboratories, j«ef» 
cannot expect that because we spend' 
so much money every year we should. 
produce goods immediately through 
the process of patents/’

Dr. C. B. Singh: I am glad to havt
your views. About money being spent 
on research, may I ask you .what is . 
the proportion, I mean percentage, on 
turnover of money spent by your 
Chamber on research?

Shri P. A  Narielwala: Practically 
‘nothing. W e have only a research 
organisation for economic research on 
which we are ^pending something like 
Rs. 75,000 a year, in producing a study 
on economic problems confronting the 
country.

Dr. C. B. Singh: With this remark 
. that you are spending practically noth

ing; what would you consider xo be 
an adequate fund to be spent on re
search by your Chamber? I mean • 
the laboratories and other concern^ 
whatever it may be What 'Will b# 
the percentage, that you would like 
them to spend for research, on their 
turnover?

8hri P. A . Narielwala: I can give
my personal view. It is this: the in

* dustry should spend a minimum of 
one ’per cent of its turnover on re
search.

. Dr. C . B. • Singh: ■ You know the 
amount of money that some other 
countries are spending on research: it 
is more than j0 per cent or at least 
five per cent of’ their turnover. Are 
you sure that one per cent will be 
enough here?

Shri P. A . NarfclWftU; I aan talking 
of the average: I mean an industry, 
which is not necessarily pharmaceutical 
or the drug industry. I consider that 
in India, if we can spend even one 
per cent on the turnover tor researed, 
we will give it a tremendous boort.
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do Anything to'discipline your mem
bers to spend 10 per cent?

B$. R. C. Coopet: Of late, our
Chamber has'taken up this matter in 
right earnest, and one of the important 
things which we are emphasizing on 
our industrial members is that the 
industry has not taken sufficient ad
vantage of the very liberal tax con
cessions which are provided for Scien
tific research, and more ^nd more wo 
of these concessions which are now 
•vailab e to the industrips should be 
made. This is the pie** which we have 
repeatedly made to them during tue 
last six months.

Dr. C. B. Sinfh: I am glad of it. 
You know that the average Indian 
scientist is not inferior to anyone else, 
in other countries. You agree?

Dr. R. C. Cooper: Yes.

DT; C# B. Slnfk: Then, what is th* 
reiftm for hardly any real good work, 
g o &  research* work, being done in the 
natfoaaf laboratories or universities in 
India? Having igreed that our scien
tists fcre as good as anv other scien
tists elsewhere what Is the reason that 
so far only one thing has been paten* 
tedj . What is the reaaon that *>nly 
▼ety Uttre has been done so far? Be
sides the lack of finance, is there any 
reason?

§hri P. A . Narlelwaia: I beg . to
differ frcsn you., I consider that our 
national laboratories have produced 
very 'good work.

Dr. C. B. Singh: I do not agree.

Shri P. A. Narlelwaia: That is a 
matter of opinion. I would say that 
we have excellent scientists in our 
laboratories. If you look to each and 
every laboratory that is functioning, 
you will find that at the end of the 
year, they are unable to fill the vacan
cies by suitable scientists. The CSIR 
have asked me to sit on the Selection 
Boird, and I have told the Selection 
Board and the Council that sometime*

?■: \•;; .. , ".r
not one candidate is suitable for the 
particular job for whicfc he has ap
plied. So, the posts go on remaining 
vacant year after year.

Dr. C,, B, Singh: You mean to Bay 
that suitable candidates are not 
available?

Shri P. A. Narlelwaia: Suitable can
didates of the calibre for high-gradO 
sc entific work are not always avail
able. *

Dr. C. B. Singh: You know that
more than 6 000 Indian scientists aro 
working outside this country; they aro 
doing better work outside.

Shri P. A . Narlelwaia: I do not know
the number. I take your figure. 
There are various reasons for it. May
be that there are not enough oppor
tunities in India for good work,

Dr. C* B* Singh: What are the op
portunities that are not available? II 
is riot that our scientists are not there* 
They are there. If they are not getting 
the opportunity, why is it so?

’ r * - > O'
Shri P. A . Narlelwaia: If there art , 

certain Indian scientists who hay* . 
specialised in missiles, and if we hat* 
no work done on missiles, how aro 
they going to come and do the work , 
here? Similarly, there are other phy
sical sciences where we have not deve
loped the work in our laboratories 
as to proreed with research. Anothes 
reason is that the salaries and pay- 
scaies that we .offer to our scientists 
are totally inadequate.

Dr. C. B. Singh: The main reason 
to my mind is this: it appears to mt 
and to a large number of Members ol 
Parliament that the director or the 
man heading these big laboratories or 
the other people who happen to head 
these big laboratories— their appoint
ment is open to doubt. We feel that 
a* a result of that, the se’ection ol 
* ” +*ble men and the consequent work 
suffers.

Shri Kashi Ran Gupta: This Ins 
nothing to do withr patents.
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Hr. Chairman: How can they give an 
opinion on that?

Dr. C. B. Singh: Now, if the period 
is extended due to circumstances which 
are put before the Government— say 
four years— will it serve your purpose?
I mean the period from the time of 
acceptance.

Shri P. A. Narielwala: Yes.

Dr. C. B. Singh: In para 2, page 1 
of your memorandum you have men
tioned that the Bill has been brought 
forward with a view to ensure that 
patent rights are not worked to the 
detriment of the consumer or to the 
prejudice of the trade or industrial 
development of The country. Unfor
tunately, you have not mentioned any
thing about the scientists who have 
got patent rights.

Dr. R. C. Cooper: In the second
paragraph we have said that in our 
opinion some of the provisions will 
come in the way of stimulating in
ventions by scientists and research 
workers of India and of encouraging 
tHe development and exploitation of 
new inventions for industrial progress. 
W e feel that it will have a deleterious 
effect on both the sections: the in
ventors as well as the industry.

Shrft M. L. Jadhav: In spite of the 
low cost of labour in India, the cost 
of production of pharmaceuticals is 
high, compared to some of the other 
nations. Can you suggest ways is to 
how we can reduce the cost?

Stari P. A. Narielwala: Let us first
be dear about one thing. The condi
tions in India are very different from 
those abroad. In India if you want a 
material, you cannot get it readily; 
you will have certain material or in
gredient which has to be imported. 
If you look at the import tariff sche
dules, you will be surprised that even 
the necessary basic ingrediants have 
rates of duties which go up from 47 
to 75 per cent or more. Even in res
pect of capital goods, a highly deve
loped country like Japan, which has 
built itself up in the last 2D years as

one of the biggest industrial countries 
of the world, the Japanese delegation 
which visited India in the beginning 
of this year told us in categorical 
terms that in Japan no import duty is 
levied on capital goods or raw mate
rials. Here on capital goeds costing 
Rs. 1,000, the duty comes to 40 per 
cent and the cost becomes Rs. 1400. 
The cost of depreciation also is higher 
and these would be reflected in the 
cost of the product. Fantastic duties 
are levied on the raw materials. More
over, it is not always correct that 
Indian labour is cheap. It is a fallacy.

Shri M. L. Jadhav: There is a sec
tion of people which thinks that there 
should be no patent law at all. What 
is your view?

Shri P. A. Narielwala: We do not
support it. That would be disastrous. 
Even countries which had no patent 
law* till now are now veering round to 
the view that they should have patent 
laws to protect their own scientists 
and their own products. The Soviet 
Union which has had no patent law 
has now realised that they should 
have patent law to exploit the paten
table products they are producing and 
to sell them abroad, and it has de
cided to join the International Union 
of Patents.

Shri M. L. Jadhav: Do you agree
that the patentees are selling their 
goods at a higher rate in India as com
pared to the international price?

Shri P. A. Narielwala: I am nos
aware of that particular thing. I  
know a number of patented product® 
sold in India by the manufacturers 
and I have seen the collaboration

* agreements. There is a provision 
that the imported products shall be 
sold at the international price and that 
^re would get the most favoured 
nation treatment, if I may say so. 
That has been the practice certainly 
in the industries with which I am 
concerned. May be it is not so some- 

‘ where else.

Shri Peter Alvares: I would like to 
refer you to the clause on licence of
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right. Licences of right are given in 
circumstances where a particular pat
ent is not worked in India. In view 
of the fact that Justice Ayyangar’s 
report says that the patent law must 
be cast in a particular national eco
nomy, this prevents abuse whereby a 
patent is not worked here, but the en
tire product Is imported from abroad, 
lock stock and barrel and it is only 
labelled here. So, Indian scientists 
have no opportunity of getting the 
know-how and technological develop

m en ts do not take place. In such 
circumstances, a licence of right is 
granted so that an Indian applicant 
may be able to wprk out the entire 
patent in India. I thought this pro
vision should have your sympathy.#

Shri P. A. Narielwala: We have not 
opposed the grant of compulsory licen
sing. W e have only said, give him 
three years’ time and if he does not 
do it, you can go ahead. Even in the 
existing patent law there is a provi
sion for compulsory licensing. Would 
the Controller of Patents tell us how 
many parties have come forward and 
said, we want compulsory licence to 
be given for exploiting those patents? 
Is it in the national economy to pro
duce a product which is imported in 

\ very small quantities and to manufac- 
| ture it at three or four times its im- 
l ported cost shnply for the pleasure

I of having the product manufactured 
in India? W e as manufacturers rea
lise that we should manufacture a 
product when there is sufficient need 
for that product. When a product is 
manufactured in bulk in one country, 
to produce it here in small quantities 
means we shall lose the benefit of the 
economy of scale, and our costs will 
be invariably higher. We, as manu
facturers, would be reluctant to do so.

Shri Peter Alvaresf The conclusion 
would then be that in most cases the 
cost of production in India is high 
and so we -should continue importing 
the products.

Shri P. A. Narielwala: Our indus
trial development in the last 10 years 
is a refutation of* that theory. There

are demands'building up in this coun
try for all kinds of products and the 
Indian manufacturers are ready to risk 
their capital when there is a possi
bility of producing those goods on an 
economic basis.

Shri Dalpat Singh: At page 3 of your 
memorandum you have said in regard 
to clause 48 that universities and 
scientific research institutions* should 
not be included under the definition 
“Government Undertaking” . Why?

Dr# R. C. Cooper: We are going by 
the definition of Government Under
taking and we feel that universities, 
and bodies like the CSIR being statu
tory bodies having a separate identity 
should not be included.

Shri P. A. Narielwala: Some of thf 
CSIR laboratories produce goods for 
sale. You will understand that if 
they are allowed to take over a patent 
without paying’ any compensation, it 
Would be an erosion into the property 
rights of a patentee.

Shri Dalpat Singh: What objection 
do you have for including bodies do
ing research?

Shri P. A. Narielwala: For research 
we do not object. We only say that # 
a university should not be included as 
a Government Undertaking. A  Gov
ernment Undertaking would be a fac
tory like the one at Pimpri. I am 
surprised that universities have not 
protested against their being called 
Government Undertakings.

Mr. Chairman: It is only for research 
that they want these things. ,

Shri P. A* Narielwala: For research, 
we do not object. We have said noth
ing against national laboratories for 
doing research.

Shri A. T. Sarma: Foreign witnesses 
say that if this Bill is passed, foreign
ers would not invest their money here 
and would not open factories in India. 
Is it correct?

Dr. R. C. Cooper: As far as I have 
been able to understand, the argument



of these people is that against the . 
profits which are made here they are 
incurring exceedingly: large expendi
ture on research by their parent orga
nisation and since the benefit of this 
research is available to India a certain 
proportion of that research expendi
ture has to be allocated ib India. This 
is the answer which they are giving 
again and again to the charge made 
against them of their making huge 
profits and the consequent necessity of 
emending the patent law. -

Shri A . T. Sarma: May I know whe
ther the non-investment of foreign 
capital will adversely affect our re
search and industrial development?

Dr. B. C. Coopeh TO a certain ex
tent, it may, till sii?h time' is  the in
digenous research has developed to 
that extent.

Shri A . T. BarmaiThe foreign com
panies have stated that the Indian 
Parliament is taking 1 badtwttd Atep 
by proceeding with this enicttn«mt.
Do you agree with that vleW ?'

Qf. C. Cooper: We alsoa*rre that 
if the Bill is passed In its present fo ra  
it may be a retrograde step in the 
sense that Indian Industry and Indian 
scientist will suffer'.

nh T T f T C  : WPT% |  f o
tp fn a f  i •* f » T f t r r  *  W r  

writ % ^
n iift vw f-fiiT
w *t w r  ^frf gsn* t  ?

Dr. It. C. Cooper: These are the 
usual procedural delays of Govern- ■ 
ment departments. If the delays could 
be otherwise independently curtailed, 
then automatical’y the period of ceil
ing will be earlier and it will start 
from an earlier date. It is entirely
• matter of administration and per
haps the Administrative Commission 
will have to look into it.
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% tnjwrc wjtjt firifc J i fwfir

# ^  $9 0nnh it * t
t  fnfti frq*fi % irenfa *r»r ^  

vr <ft ?

D f. l t  9 , <J«oper; I do not know to . 
what extent it will be possible . .!•>. 
provide that there should be a definite 
time limit beyond which a# applica
tion cannot be kept pending, because .. 
I do agree that there will be pra;ticai 
difficulties from both ends. In .certain 
circumstances, for valid reasons, there 
may be delay. But if it is from .the 
date of ceiling I feel it will be fair to 
the industry.

vt f t «Ttfonr |  ^  ftar ^rf|>
WTCT JIT ST5T I f  n

ift tt | f t  fdWr
% aft jfife l?fIT7T VT Tt I  «TTPt 

m fs e  *r rr  wr*rtft r«r |  ' 

iftt **tst |  ?. #

n r r '  iferr j  i

i * t = z *  f  i  W i 1
1 .8 5  |  * *

3.#7 $ i fff> srwr Vwftcrtt 
f o r t frnryt  ^  ^ ? f t  % jn?«r 1 . 4 1

«T3TT I  3f«fof*T* * f t  «R '•nr ¥Ttf

t  r «nr| s t t t  f  f t

% jrrnsr f*  tr Sfr jjfj *jjrt tU *  % 
fa *  ( i m r  f i t  5 3 W  |  ?

S M  C. L. GheevaU: May I make a 
submission? The prices of products 
in international markets where there 
is piracy of patents cannot be control
led. Italy is One country where there 
has been no patent law where a large 
number of products have been pro
duced and sold. It is on record in' 
Italian Parliament itself that the pro
ducts sold are sub-standard in some 
cases’ and the internal price* of that 
product in Italy is as high as the pries 
of an imported product but for pur
poses of exports they are selling at 
very low prices and that in many 
oountries the products from Italy are



now banned. What is more significant 
is, in the absence of patent laws in 
ftaly, their scientists have gone out of 
Italy to register their patents. Is * it 
not a national loss that the patent 
benefits which should flow into 
Italy go to the Italian scientists 
who remain outside Italy, where they 
la v e  accumulated foreign exchange 
by exploitation of the patents? Those 
patents are registered all over the 
•ountry except Italy. I think we 
should avoid that kind of situation in 
India. Even Italy has now drafted a 
Patent Bill which is now before *.he 
Italian Parliament to come into line 
with the' patent laws of other coun
tries.

zft : q r f t  n r }  iWSfrtr

% girrf fifTT $  fa  aft i f f  |

w j la w *  <tt wt i t  i *r|r 
|  i arnT %

*  VPT V t  $Tt W W  ^  *T 
WVft f  I f f t f j  if f
in rt |  F*r*t anrf It srrr ^  girr*

f  fa  STTTT TC W> * ? r  % f-TTO t.HJ

Dr. R. C. Cooper: Since today the 
Government is operating in the public 
sector, we feel that whenever .Gov* 
crmnent operates in industry or.busi* 
ness, it shou'd be in the same terms 
as the private sector. For instance, 
there are at least three drugs we are 
aware of which are being produced 
by Government factories, which are 
all unpatented articles where the Pre*̂  
vailing market t>rice in different coun
tries is less than Rs. 50. Those drugs 
are being sold by Government fac
tories at more than Rs. 4,000.

Shri C. L. Gheevala: May I also
point out another instance? In Pimpri 
they  have invented a fungicide which 
they are now trying to exploit in 
foreign countries. You will be sur
prised to know that they have askqd

for a royalty of. 7J per cent for aU©w- 
4 ing this product to be exploited, 
whereas the present Bill provides onlj 
for 4 per cent. They have ruti inttt 
heavy weather because of this prori* 
sion in the BilL The foreigner whs 
wanted to exploit this product turned 
round and said: when your own Gov
ernment fixes 4 per cent, how could 
you ask for 7J per cent. So, we must 
be prepared to face these repercus
sions. Then we have to consider how 
the Indian scientists and industrialists 
will suffer because of the provisions 
of the* Bill. We yre anxious to pro* 
tect our own Indian interests. We are 
not* interested in protecting foreign 
patents or foreigners. We want to pro
tect our own scientists, scientific 
workers and industries, so that they 
can produce patentable products.

%

<TT ̂  srct

*rfr?T*f *?t TOT «fTT»TT t, ^1%
fr fx m f * t  grftfT w i t  fc i 
WT'^iT^t ^t |  fa  %  « N f  %

v t f  \  < r$ r:

£nrf«r
f>nn wt tow vt f wra if
5 3  tftftrr fa*t i w r* qrff %  i t *

* 7  fwf<T flTO $  fa
srtw n%
1 f$tft forfr $  kttot Jf mtfcrcf 

*t »rt wrr wf n fa 
<T|Sr tft t  j s f f  v t jppw vtfr fg  tft# 
«rtr farc *ptt

TTfc qTT * T .* t

WT wmfrT $  ?

Dr. R. C. Cooper: The fundamental 
question which has to be realised is 
that the pattern of Soviet economy is 
completely different from the pattern 
of Indian economy. We are not ope
rating in a closed economy. So, what 
may be good for Russia may not neces
sarily be good for India. It is my ‘ 
firm conviction that it will be very
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harmful if no patent law existed in 
this country.

Shri C. L. Gheevala: May I sup
plement this observation by saying 
that in some of the industries, parti
cularly the pharmaceutical industry, 
we must realise the fact that our 
scientists are of the view that they 
are as good as Russian scientists. For 
instance, in the case of the anti-biotic 
plant at Haridwar with Sjoviet colla
boration the knowledge and know
how they have offered to give ys is 
very inferior to what we ourselves 
have developed and, in fact, we have 
accepted this for political reasons. 
We are hoping, our scientists are look
ing forward for the day, when they 
can tell Soviet Union that their ser
vices are no longer required and that 
we will produce those products our 
own and improve upon them because 
we know how we can improve with 
our own knowledge of the subject.

Shri R Ramanathan Chettiar: On
page 9 of your memorandum you have 
stated:

“My Committee suggest that 
there should be no ceilihg on the 
royalty payable and the amount 
of royalty be determined in each 
case with reference to the facts 
of the case and the Controller may 
be empowered to fix the royalty 
after taking into aocount the 
various circumstances of the case.”

You suggest that there should be 
no ceiling. In the present Bill we 
have pijt a ceiling of 4 per cent. You 
hav-2 given the example of one colla
borator asking for 7J per cent and a 
lot of huVabsloo about it. Should we 
agree to exploitatioh by foreign in
terests in the field of drugs and phar
maceuticals in this country?

Let me quote an instance here. 
You would have seen the November, 
1964 Bulletin of the Reserve Bank of 
India. In that it is mentioned that in 
1962-63, the total investment of group 
of foreign firms in the pharmaceutical 
and drug industry was of the order of 
Rs. 14 crores and that they have taken

by way of dividend, etc. about Rs. 2  
crores and by way of royalty Rs. 5 
crores. That means 50 per cent of the 
total investment has been repatriated 
to their countries in one year. So, i f  
we accept this and have no ceiling, 
that riieans it will lead to further ex
ploitation of our country. Already, 
our country is a very poor country 
and there is exploitation by drug 
manufacturers and distributors in 
respect of life-saving drugs to the 
detriment of our people. After nil, as 
you would, rightly accept, the life- 
saving drugs and other medicines 
should be within the reach of poorer 
classes of people. Today, some of the 
life-saving drugs are not able to find 
its way to the poorer homes. Don't 
you think this will act against th^t 
objective?

Dr. R; C. Cooper: Let me clear out 
some of the misunderstandings in this 
matter. The first thing which I would 
like- to point out is that we are our
selves trying to collect data on these 
royalties and we have found that of 
late the actual royalty percentages 

'have very considerably come down 
and today they are very much nearer 
the figure of 4 or 5 per cent which is 
sought to be provided in the Bill. We 
are, however, asking for a certain 
amount of flexibility only because 
there may be some exceptional items 
where this kind of rigidity may come 
in the way. Our enquiries reveal that 
mostly the pattern of royalties is very 
near the figure which the Government 
is contemplating. W e are suggesting 
the removal of the ceiling only for 
the purpose of ensuring flexibility.

The other misunderstanding which 
I would like to clear is this. The 
Reserve Bank’s figures are gross fig
ures of royalties which accrue to the 
foreigners. W e have got to appreciate 
that the tax rate which operates here 
varies from 55 to 70 per cent with the 
result that a considerable amount of 
this revenue comes to the Government 
of India. It is only the net amount 
after the payment of tax which varies 
from 55 to 70 per cent, that the fore
igner takes away. I am myself cop*



cemed with many of the pharmaceu
tical concerns as an Auditor and I 
know the net amount which they are 
able to take away from here after 
paying the tax.

Shri R# Ramanathan Chettiar: You
are forgetting that we are having 
double tax relief in some of the coun
tries to which this money is repatriat
ed. .

Dr. R. C. Cooper: The principle is 
that since a company is a non-resi
dent company here, the double taxa
tion benefit, in the absence Of agree
ments in most countries is given at 
the other end. That is at the expense 
of the foreign Government and not at 
the expense of our Government. 
Even in countries like U.K. and U.S.A. 
we have not got the double tax relief. 
In the absence of agreement, the 
double tax relief has to be given to 
the company which is resident.

Shri R  Ramanathan Chettiar: The
amount of Hs. 2 crores is the dividend. 
How can it be a gross amount? It 
will be after payment of the taxes 
here. No dividend is paid before 
taxes are paid to the Government* *

Shri C. L. Gheevala: When a com
pany declares a dividend, the divi
dend, first of allT is subjected, at the 
hands of the receiver, to the repay
ment of 20 or 22 per cent. If the 
dividend is Rs. 10, actually I will get 
* ily  Rs. 8 or 7, whatever it may be. 
The foreigner, having got that, has 
then to pay the income-tax on the 
dividend that he has received which, 
as Dr. Cooper pointed out, varies from 
55 to 70 per cent. Out of the amount 
of Rs. 8 which the foreigner has re
ceived as fhe dividend, actually he can 
-only remit Rs. 2.50 p. or Rs. 3.

Shri R. Ramanathan Chettiar: Even 
then, for an investment of Rs. 14 
crores the dividend is Rs. 2 crores.

Shri C. L. Gheevala: May I make 
one other submission? In a free eco
nomy, I can understand some kind of 
a ceiling being provided. But in our

country, where we have a planned oca. 
nomy and particularly where there i* 
foreign collaboration and foreign ex
change is to be remitted, we have to 
go to the Government of India and 
the Reserve Bank for the approval of 
the terms. What purpose is served by 
putting a ceiling? I may tell you 
that the Government of India’s Tech
nical Development Department Wing 
which is competent to assess the merits 
of a particular produce have themsel
ves in some cases suggested a lower 
royalty of 2 or 3 per cent and the 
foreigner has accepted it if he knows 
that the product is likely to be fully 
exploited.

Another thing which I would like 
to mention is that in many of the 
pharmaceutical companies with 
foreign collaboration, you will notice 
that the majority . capital is with 
them, either 50 per cent or 00 per cent 
or even 70 per cent. In the latest 
issue of Pfizer which was made public 
the other day, you will notice that 
70 per cent of the capital is still held 
by foreigners. What purpose does it 
serve by putting a ceiling? We are 
only creating an unnecessary appre
hension in the mind of anybody who 
is going to use the patent. He is 
going to be governed by our own laws 
and by our own assessment of the 
value of a particular product and 
whether it requires any royalty or it 
does not require any royalty. What 
pyrpose does it serve by putting a 
ceiling?

Shri R. Ramanathan Chettiar: I can
understand your taking exception to 
the low rate of 4 per cent.

_ •
Dr. R. C.Cooper: W e are not tak

ing exception to the low rate of 4 
per cent. W e concede and are aware 
of a large number of agreements in 
the pharmaceutical field itself where 
the percentage is less, that is, 3 or 2 
per cent. W e are against a rigid 
ceiling which may come in the way 
of genuine cases because of this 
statutory limitation. That is why we 
would like to have flexibility.
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T h e n ,th e flg u r e o f Rs. 2 croresof  
uliha Re3*rve Bank does not take into 

account the U rga amount of t^xpendi- 
|ure on Research, the overheads, etc., 
incurred at the other end which is 
rightly allocable against the royalty 
payment. Our income-tax laws have 
conceded that where a foreigner 
leceives a royalty here, he is untitled 
to a proportionate r e * * e f for the 
expenditure on research, overheads, 
etc. incurred at the o Jier end.

f Shri C. Gheevala: Today, in our 
eountry, in certain fields, we -ire 
extremely ill-provided. I am not 
talking of the pharmaceutical indus
try. 1 am talking of the field of 
electronics. As you know, the Bhabha 
Committee hag made a recommenda
tion that in the next 10 years, ihere 
should be an investment of Bs. 150 
crores if  we wish to . develop the 
electronics industry and put ourselves 
on the electronics map. This is a  
very highly specialised and highly 
technical field. It is quite conceiv
able that with the nerf developments 
ef electronics, it may become neces
sary to pay even mor*4lum 4 per cent 
and go even upto 10 per cent

S h ri BL V . V en k atach a lam : 4  per
cent does not apply to any other area 
except the drugs industry.

S h ri C. Lb G h eev a la : I am sorry. I 
d id  not realise this. Then, I will not 
•pursue this. #

Shri B . BL Das: You have dis
cussed in your Memorandum the mat
ter regarding payment of copensa- 
tion for government use. For ex 
perimental research, including impar- 

.ting of instructions, you at-e agfee- 

.*ble that compensation may not be 
rjfiven and also in cases where there 
/•re emergincies involving the security 
of the country, you are aggreable *hat 
eompensation may not be given. But 
do you not think that there are other 
grounds also on which compensation 

not be paid, ior instance, for 
^government use in hospitals and other 
tilings, compensations tnay not be paid;

fm enim ent m ay make use o f i«uior 
public welfare.

fihri P ., A* Narlelwaia: The question 
is a very wide one. Are you thinking 
in terms of Central hospitals or State 
hospitals? W e are continuously ex
panding our hospitals. Is it fair that 
government should have the ngh* to 
manufacture a patented product with
out paying the owner the neqessary 
compensation? What I am trying all 
along to explain and impress upon this 
Committee is that we are not trying 
to have two laws— one for foreign 
patentees and one for Indian paten
tees. Indian patentees would also suf
fer in this manner. I am trying to 
protect the Indian research worker, 
the Indian scientist. If he can manu
facture this product and sell it to gov
ernment departments or to hospitals, 
why should he be prevented from do
ing so? Government say, “we will 
exploit this patent and you have no 
right for any coixipensation.” I Jbink 
it ig totally* unfair that I should be 
asked to give the benefit of my know
ledge to the State without any kind 
of compensation, to supply hundreds 
and thousands of hospitals in ‘ his 
country. W e have ourselves stated 
that, in national emergencies and for 
Defence requirements-------certain ur
gent requirements— we may make 
some exceptions, but to give a general 
blankets licence to government me^aa* 
that it will be utilised and fully ex
ploited by government for all kin4s 
Of purposes even4 when it does n*t 
serve any national interest.

Shri B . BL Das: Government may 
also like to import, if necessity arises.

Shri P. A . Narlelwaia: The same
principle arises.. If it is a patented 
product, government imports it direct
ly and not through the patent owner. 
I f it is imported through the* patent 
owner, fie will naturally ask for some 
compensation. What you are trying to 
do is this: the Indian High Commis
sion London,-^Purchasing Mission—
will buy the product in England and 
bring it hare. I think it is unfair.
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, JMpi 1 1  Tliey were restric- 

; ;0ng it to jp̂ rtiqylar caaes.

Bhrl M. : E , M ^ukl; I have foutnd 
the evidence most' convincing and im
pressive and have, therefore, nothing 
to ask.

Shri V. B. Gandhi: In the first 
place I agrtee that there should befiexi- 
Irility in the matter of rate of royal
ty payable. Perhaps the idea that 
Government had in mind in bringing 
in this measure with a fixed royalty 
was that, in private negotiations oet- 
ween foreign collaborators and Indian 
industrialists, sometimes a fixed royal
ty expressed in the Bill would help 
to keep them firm. Do you think that 
there is any truth in that?

Dr. H. C. * Cooper: Wherever any 
foreigner is involved as a receipient 
i f  royalty, the agreement is subject to 
governmental sanction in any case 
and both the parties, according to gov- 
emmeijit policy, are fairljr clear m  

.their minds as to what is permissible.
So putting an additional ceiling in the 

.Patent Act itself will not help be
cause that is taken care of indepen
dently. On the contrary, it will create 
hardship in a few genuine dases.

$hri V. B. Gandhi: I have said
that 1 agree with the principle of flex
ibility. ’

Dr. L, M. Singhvi: * cannot esist
the temptation of asking questions 
not withstanding the fact that the evi

dence Is very clear, concise and com
prehensive. '

I would like to konw in particular 
whether it would be more in conso- 
aance with the evidence tendered by 
’the witnesses that licences of right”  
Should be abolished altogether.

Shri P. A . Narielwala: If you wish 
to abolish it, the business community 
would welcome it; the industrialists 
iwu^d welcome Jt. .

Dr. L. M. Singhvi; It seems that 
certain suggestions made in respect

of provisions relating to "licences of 
right" have been made only as a se
cond string to the bow fcoeause the 
whole argument— and the tenor of the 
evidence—  has been that ‘licences of 
right” should be merged into the lar
ger category of compulsory licences, 
if there is any need, but “licences of 
right” as such as a distinct category 
should not be allowed to exist in this 
enactment. Is that the position?

Shri P. A. Narielwala: Yes; that is
* the correct position;

Dr. L. M. Singhvi: May I knqw
•whether it would be correct and fair 

to say that your Association generally 
agree with the recommendations of 
the Ayyangar Commission, particular
ly in respect of the term of the patent?

Dr. H; C. Cobper:. We are broadly 
in agreement with most of the recom
mendations.

Dr. L. M. Singhvi: I would like to 
know whether the uniform term for 
all inventions is a useful thing or whe
ther certain distinction should be 
made in respect of food, medicines 
and other things, mainly on the ground 
of interest of the community. If the 
opinion of the witnesses is that'there 
should be uniform provision and no 
differentiation should be made, Would 
they amplify the reasons that they 
have given?

Shri P. A. Narielwala: We think that, 
there should be uniformity, whether 
it is pharmaceutical or food or any 
other patent. We have said that, in 

. our opinion, a patent should be given 
for a period of 14 years. We have 
merely made this suggestion to the 
Comfnittee and if the Committee does 
not, approve of this suggestion, then 
we will put up an alternative—I may 
say here that it is only an alternative: 
allow the patent right for ten years 
after the sealing of the patent and 
(then leave it to Government; give the 
. Government to flexibility, the option, 
the provision to extend it for a fo r-
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ther period of 4 years. We are not 
suggesting the present provision where 
the patent is for ■ 16 years and then ^  
there is provision for extending it by 

five years and then by another five 
years, so that the patent may run for 
2ft years. 26 years seem to us to be 
a loog period. But 14 years in the * 
conditions in wihich we operate in 
this country under a planned econo
my, does not seem to us to be tfto 
long.

Dr. L. M. Singhvi: Then you give 
us the maximum and the minimum 
periods taken in the registering a Pa~ 
"lent.

Shri P. A. Narielwala: Our informa
tion is that the minimum period is 
18 months and the maximum period 
is two' years.

Dr. L. M. In respect of
<3ause 112, which says that no injunc
tion shall be granted against him, you 
have suggested that the word “shall” 
should be substituted* by the word 

' ‘may” so that the Court can go into 
the question and come to an impartial 
judicial decision. I do not find hi* 
consistent Could you explain whe
ther, as a matter of fact, the substi
tution of the word “shall” by “may” 
would necessarily enable the Court >o 
go into the question and to come to 
an impartial judicial decision, as you 
say in the Memorandum? Because 
whether the Act says that no injunc

tion may be granted against him or 
it say si that no injunction shall be 
Ranted against him, both should be 
read exactly in the same manner.

Dr. H. C. Cooper: What we would 
like to see is that the authority of 
the Courts should not be taken away 
and our amendment is only to see 
that the authority of the court la 
restored. •

Mr. Chairman: It has come to our 
notice that courts take very long 
time to dispose of cases. In such a 
case will you be satisfied with a 
special Tribunal competent to dispose 
of these cases.

Dr. H. C. Cooper: W e have suggest
ed a Tribunal for executive acts. But 
I am aware of at least one case in 
which we ourselves pleaded for Com
panies Tribunal under the Companies 
Act for certain things, and it should 
be presided by a High Court Judge. 
Now we find that the rate at which 
the Tribunal is disposing of cases is 
much slower than the Court of law.

Mr. Chairman: We may also pres
cribe a period for the disposal of 
eases. .

Dr. H. C. Cooper; If some such 
machinery dan be evolved and the 
period is shortened, we would very 
much welcome, but our experience is 
the contrary.

Dr. L. M* Singhvi: Clause 116 
adumbrates two categories. In one 
case there shall be no appeal at all; 
in the other case, under certain 
specific sections, an appeal shall lie 
to the High Court. You have suggest
ed that in the first category there 
should be an appeal to a statutory 
body like the Copyright Board. 
Would you rather not have a uniform 
provision in both the cases, for an 
appeal to the High Court rather than 
create a bifurcation of jurisdiction—  
one the High Court and the other a 
Tribunal a nalogous to the Copyright 
Board?

Dr. H. C. Cooper: W e have made 
this suggestion looking .at from two 
viewpoints— one fffom executive 
matters and the other is from techni
cal matters. Even if the matter went 
up to the High Court, there may be 
)a necessity of having assessors ap
pointed and the matter might be 
quite complicated. So we thought in 
such procedural and executive matters 
perhaps the Tribunal will be more 
helpful. Secondly, as the Chairman 
himself has said, there occurs delay 
in disposal of cases by courts.

Mr. Chairman: Suppose we give the 
right of appeal only on points of law 
to the Supreme Court, would you be 
satisfied?

Dr. H. C. Cooper: That is the pro
cedure under the Income-Tax A ct
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To pur knowledge it has been work
ing very satisfactorily.

Shri P. A. Narielwala: Whether
you have a Tribunal or High Court, 
the Judge who sits on it must be N 
really a competent' person and a 
specialist in patent cases because the 
patent law is a very complicated 
matter.

Mr. Chainnan: W e may make sure 
that the Judge appointed is a com
petent person.

Shri P. A. Narielwala: He should 
really be an expert in that.

Mr. Chairman: He should be a
specialist Judge.

ftni : ott r̂PT̂ r ^ fa?
•rsf yfdxia T̂ irrr 

V *  ir  «PTT T̂T=r apYf §.HT
§*r, sfktt w t ,  ?^r sftr

*r*ff ?

Dr. H. C. Cooper: We have already 
answered this question earlier hat 
we do recognize that having regard 
to the conditions in our country, 
pharmaceutical drugs should be avail
able at a reasonable rate. But we 
feel that the way in which the Bill 
is cast will do harm in certain other 
quarters and not try to achieve that 
objective.

Shri P. A. Narielwala: Let me also 
supplement this information by 
telling this Committee that in the last 
few months everyone, including the 
Drug Controller has asked the Indus
try to hold the price line. The 
example of Pimpri is not a satisfactory 
example for the industry. The price 
of streptomycin which is produced by 
Pimpri has in the last three months 
been increased instead of being reduc
ed. As you know, even in penicillin 
produced at Pimpri because it is their 
monopoly, the price of penicillin in 
India is higher than what it is any- 
wherelse in the world. Pimpri .vilh 
very good profits which it makes can

justifiably reduce its price of anti
biotics if it is to serve the purpose 
which the hon'ble Member has 1m 
view.

S&rdar Daljit Singh: Have you got 
any patent in foreign countries?

Dr. H. C. Copper: Some of the
industries do have patents of a few  
products in foreign countries and our 
information is that this tendency is 
now increasing day by day.

Shri P. A. Narielwala: The National 
Research Development Corporation 
will give all that information that you 
have asked for, the number of patents 
for products of Indian origin that they 
have patented in the market in 
foreign countries, etc.

Sardar Daljit Singh: You have 
mentioned that there should be a 
Bofird on the lines of the Copyright 
Board for appeal against the decision 
of the Controller.

Mr. Chairman: He asked this ques
tion and he has just now answered

sft W o WTOTO? : #  STRUTT 

WT̂ cTT jj f*F
sjmprf % if Jr *r*ft

M+R JTIVi Sr WT f  I

Dr. H. C. Cooper: We will not be 
able to answer this question offhand 
in the absence of the immediate 
availability of statistical data here. 
But we could give this information

fare :

j  f r  o tt % to  Jr |  \

Dr, H. C. Cooper: We are on the
side ot national interest; we are not 
on the side of patents as such.

m  fa

if afhRnr v r n m j



434

3 7  i p s p p w  %  %  *? n *iT  * r a T
^  i ^  w i t  *rfem *rrf? tV tt $  jpjw  
»Ft srrcft |  i f ^ ^ T P r  i f  f r  gnr?r ^ t r  
$ ? t g q  |  * i #  l * r  w m  ^ t m  f ,
s w t  t f a w  * w r t  t ,  * >  s t a  fa fir  *r  
u rtr t t f t  %  ftitr  MTw » T<t s * i f  f a r *  
u t ? t t  t  i « m r  $ z z  v t  s o ^ r r  ift  

eft ^  t m n fr  v t  t i y i f a m
f t  4 1 ^ 1 1 — | T5®t  W T f  ^  vftK 

3TTR **T f *  I ?Hf?TT <fez ift 
t W  V t  4 5  3RtTT %  

f^PFT J l̂f fW t I #ST ftp <f?t ^ T  %
u r *  # i ? R r  *p » p r  v t  * n f a r r  ?tt m -
JTPm ^ t \bK»j*U % ^TPfT 3JT?n |  |
*rn r « * m  ^  *>fcz s r #  % i ^ j r > t t  
^ t  v ^ n p f f  *pt ! r ? t t
«l?r ^aiFft wtr fW t i srnr

*r *TO% ftwrc «nTT^ i

Dr. H. C. Cooper: In respect of some 
of these indigenous medicines the 
situation is that they make an appli
cation for patent. They disclose the 
particulars but the basic formula is 
never disclosed at all.

Shri P. A* Narlelwaia: You know
in Ayurvedic medicines each Vaid has 
his own particular formula. He 
should take the responsibility of 
obtaining the formula and perpetuate 
the protection of the Ayurvedic drugs 
in the country. There is no formula. 
You have to sit down and persuade 
the Vaid to disclose his formula where 
he is given the patent protection.

Mr. Chairman: Some of them are 
publishing the ingredients.

Shri P. A . Narlelwaia: Very few. 
After all in the Ayurvedic and Uaani 
systems, the Vaid gives *the patient 
something saying, ‘You take this and 
you will get cured/ What it is you 
do not know. In fact in the Central 
Medicinal Plant Organization of 
Which I have been the Chairman, we

have more than once asked theo^ 
‘Please identify this product because 
it is used in Ayurvedic medicine’ and 
we have invariably found that when 
I talk of medicinal plant product, that 
plant does not exist *ny longer or 
does exist but there are some varia
tions of that plant and that it is 
difficult to identify which of that 
particular plant is the one which is 
used ip the Ayurvedic medicine. I 
can give you instances of that.

*ft f * w : m pr, q f

f w r  5*TT I  f a  W  S TT I? p ft , W  S TT
. i fsrar ^ it  t  i s ft

T t f t  ? m T  |  ^  * t  * r r
^RUT t  I ^^R Tr 5 «iW V M  T O T  t  I

| fa  ararr snrnr s w t
W^T «PT <TPtft I f a t  *TT*T%

3RT?ft 5TTcft I  * f t r  i fiflR l^ r  * * t  
w p :  |  w k  ^ t f t  * t  !̂ R f t  $
f a  3ft <TT? %  5 P TR  I %fa?T ? ^ F T  
'K IT IF T T  ?TT * f t * £  T*HTT ^  I f j j 'J 'W M  
f a #  ^TT tRJr <?>TIHT m  4 5

% f̂ TT 'TRT î TT T̂’TS’T
^Tf?TT w I t  f a r  * m r ^ t  eft 

w fte  T‘?. m  f  ^ itfs p  snft
W ^ * f t  t  «TT»T 3RiST ftl'frtft
20  ^rJr 25 «rtftnp smr ^ ^

m t ft  |  i ^  ??r

w f  1 1  a^f^TT f  fa  %m «r^Kf?n# v f  • 
^ t t  <sn^t |  I

m m fir  v
irfaftRT % f?TTT STT^OrV % fiH$. 

*«#ft i

«r t  ftr ^ F H  f w  : 5TTJT5?V T T  W  3RT 
v t f  5 T T ^rra rr |  ?rt ^ p t ^ t

*fr^nr *s t %  f w ^  i s R r r
t  I W T T  ITT JFT H t ^ t  ^ f W T  1 0



WftfWd IT 15 H % M  4TW  %
$ i ?ft wit §zz «n3r i»n i*ni*r 

?rt ^  j®  <^rr |  fa  fcnft i i t  i to » t  

*m r s w  <nsH 4m i $*rft ^ r ,  

f^ 5 ??n i ^ t q;,^T to: iforc,

it i i * i t  tftr starr ^  tftsr

far |  farair i r t i  wsnrrenc

sff 3 ST *R*t $  I rfT t  3Tf 3TPTIT =^TT 

g fa  ih f ^ fr  HT ffgW H  % ^  
| f  ^ fa  frpfr% ITfT % 3KWT 4Uhi*T 
h  fl'msrT to i

Dr. H. C. Cooper: There are plenty 
of such things . . .

Mr. Chairman: We will discuss it 
among ourselves.

Shri P. A. Narielwala: We are not
representatives of the pharmaceutical 
industry to answer these Questions. 
But the Hon'ble Member should know 
that in the jute industry, in the 
textile industry, tea industry, in every 
industry, medical facility is provided 
freely by the companies concerned 
to the workers.

«
'  [ sft fimfar f*W  : $5T fa  ^

Offt $  fa  aft f ^ g w r  
spruft itft f t  rtx frraSr i t ^ t  % .

sm it  * n m  h i i t ^  tot ft  i

Dr. H. C. Cooper: The answer is in 
the affirmative.

Shri Kashi Ram Gupta: Give
examples.

Shri P. A. Narielwala: As we are
not representatives ̂ of the pharmaceu
tical industry, we do not have this 
information. If you want we can find 
out from the pharmaceutical industry.

Dr. H. C. Cooper: Penicillin itself 
k  an example which the Hon’ble 
Member wanted.

*ft ftw fa fa*f : UTI faster ^  

n̂ rt <n*r t  in i  t  fa  w i t

3 ( i t i  «rrcvT ITWI I f t  |  i *f ’IH IT  

it ^ tt g fa  i f a  tft h t  t>tfr f  * t  fa  
Jr f t  t f l r  f f j f r a n  *t 

f t  ^ w t  s t t t  f i m  f t , iT f r  3r 

i  i i t i t  q i r  i

Shri P. A. Narielwala: Only on
Sunday last, Dr. Venkataraman, 
former Director of the National 
Chemical Laboratory gave an example 
of Vitamin C, a process for the pro
duction of which was evolved by our 
own Scientists at the National Chemi
cal Laboratory from Indian raw 
materials. He gave a pathetic story 
of how the process, which is patented, 
which was offered first to the Hindu
stan Antibiotics for exploitation, has 
not yet been utilised, owing to con
stant changes in the post of Managing 
Director. It comes up and then it is 
withdrawn because the next Managing 
Director does not like it. I say this 
with his knowledge; I don’t think 
what he said was confidential. But 
this is a fact. A  product evolved by 
our own scientists from our own raw 
materials is not being utilised or 
exploited. Substances like penicillin; 
Vitamin B12, Vitamin A, etc., which 
arte now made in this country are 
basically from Indian raw materials.
I think now they are going to start 
again on Vitamin C.

. : W  ™  $
far T3T *FT STT̂ T Wffa-

tffTTT fa^ft ^  ^
eft aft WT faTT ^ttft %

?arsf

m  m ft % fan?

wrr^r *r *?tf s m  ffrft

*ft gt ^rtr

Dr. H. C. Cooper: We have no in
formation in our possession to answer 

these questions.
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r  t f r m  f a *  vrvw :

s tk *  % t o t  m  w *  ^  gij sft sTrfhrmT
% * fr  «TT fa  fa ^ ft  f t * t

^  srfmwr «ffar t t  ?>rr ^ rrf^
»T*ft IT? tft ^fT f a  f^R T P ft

*TTrfe^ v t  «ffar % sftrm^T fir%
^  j  v r ?t irnm m rr ^  i $  jtwhi

^g^TT fa  3ft ^  5%5RT 8T^ ^*t.

«rrar | Ĵ<r% ^ r  jrpt % gfirfcta  
«rtr w t  fa q }  qr^rr | i

f
Shri P. A. Narielwala: Sir, this is 

a matter which must be determined 
by the industry itself or by the indus
trial company where the scientist 
works. There is an agreement 
between the scientist and his board 
that if he evolves a patent and that 
patent is exploited by the company, 
the scientist shares either in the form 
of a recurring royalty or in the form 
of a lump sum.

«ft tbt %«w m n  •• w r tprsr 
% fR n sft qrsfeta % fatft HJft *rr 
srrfawn: fa m  sftx *nf<p»T R  % 

'bu rt | w  it f ©  ft^n  ?

Shri P. A  Narielwala: Very many 
scientists are benefiting. The Council 
of Scientific and Industrial Research 
or the National Research Develop
ment Corporation will tell you how 
much of the money has been given 
to scientists.

tn w  : ^FT %
SPfTTSTT WT faSTT ?T?5TT J 1

Shri P. A. Narielwala: I can’t give 
this information. The Chamber has 
not got this statistical information.

«ft 77* T O  : pTT  W  |

%tt fa  %rnr% i t *  sm  %• i r ^ f t f a  
fesft if ^  % «TOT4 it CTT3

r ? t  fsw rft «ft ?rf JPIT jt$  p i t i  arw fa

^  % farr; ^  VPJJT

w m r v m  $  i

Shri i*. A . Narielwali: Sir, if there 
is a control on the medicine as a 
result of patent specifications, then the 
manufacturer will be governed by the 
particular rules and regulations. He 
can’t steal the patent and try to pro
duce. He tries to produce according 
to his method, but it may turn cut 
that he does not have the technical 

know-how. The patent indicates 
broadly temperature, pressure, etc- 
But it does not indicate exactly what 
is the exact temperature and pressure 
in which to operate. Therefore, im- 
variably it would result in sub
standard drugs. W e have this experi
ence in our own Indian industries.

TTO fc f*  UTW : <sm% *«PTT-

jpnr it m fa w R  *rk  
?ft f r ?  sftw r$«r fa % n T  <ft s t p h t  
m̂gcTT $  f a  ^?rf ^  <snm

$ fa  srft sffa N t  ir 
f t  sfrc frrc ^?ff 3r «ft3T qr 

q-^r star ^rcrr staT $ 1 
• •

Shri P. A . Narielwala: I do not see 
how we are competent to answer that 
question whether there is loss or gain. 
We are trying merely to protect, our 
own scientific workers against the 
rigor of a Bill as drafted. W e want 
to see that the Indian research deve
lops quickly so that our own men 
produce a range of patented products. 
It will be seen that over the period of 
years, the number of Indian patents 
ig gradually increasing as compared 
with what it was JO years ago. That 
is an information which I think the 
Controller of Patents will give you.

sft TT*t JTTCT : if

unfawpK *Tt ?n?
* R » T<t sftr iT* ’tnfasTTT
fair vrr wnr ^nr«r  ̂| fa  «rrf^TTT

3rr% tirrfa^f vr % srftrfrw
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1TOT fasft «rrf!|HK ^

I  *ft aft ^TOT t̂cTT t  ^HPT 
*ft T ^ s r  fî TT arnr sftr f ^

$  mfinsra q r ^ r  | i

Dr. H. C. Cooper: In actual practice, 
thej get it. In a large number of 
cases they get a percentage.

Shri P. A, Narielwala: For the i'ast
one or two years, Indian manufac
turers are now going abroad with their 
technical know-how. You may have 
heard recently of the case of Hard 
Board Factory which has put up a 
factory in Canada. Indian know-how, 
Indian technology is now being 
exported to Canada where it has been 
given special patent protection. This 
is merely a single instance. As we 
develop, we shall do so.

•ft tt*  S r t i m i i : i t t  s i m  <ft
i f  «rr far 3p j  fp N M  fircfV i«ft

- -f* — — "v jc  ̂ r*TT UTT^PTT TTflr f  SnT I l f
V R S n ^ T R  ^ Illil  VITcIT ^ at

^  ^  f f w r  crrf*f*
i m f l ^ f  S ^ T T f !  fl%  c R f 
*rt£ a w w i in ^ T  Jr f t l T  I  I .

Dr. H. C. Cooper: W e are not in 
favour of any statutory regulation for 
this purpose but the matter must be 
entirely left to be negotiated between 
the scientists and the industrialists 
concerned.

TFT TTRW : W V t WWSRTT

t  w i  i T f i  *r i  t^r % i

■ Mr. Chairman: He says, by agree
ment of parties.

Official from Ministry: Apart from 
the expenditure by Government oh 
research^ can you give us any infor
mation of the amount of money spent 
by private industry on research?

I • ’' < f ■ ' ' ■ ‘ ; * '

: Dir.' Hi iC. Cooper: We do not have
the data except the broad general fact

that many of the research institutions, 
for instance, the sponsors of the art 
silk and other associations, the textile 
industry etc. have been spending verv 
considerable amount. ‘

Official: Can you give us some in
formation.

Dr. H. C. Cooper: W e will try to 
collect more precise information and 
give you.

Shri P. A. Narielwala: There is the 
Tea Research Association. The dotton 
textiles have 3 laboratories—one in 
Bombay, one in Ahmedabad and an
other in South India. We will try 
to get the Information.

Shri R. Ramanathan Chettiar: Only 
one question. We are providing in 
this Bill process-cum-product patent. 
Do you agree with this?

Shri P. A. Narielwala: Normally, it 
is the process which is patented, but, 
particularly in the pharmaceutical 
industry or some other chemical 
industry sometimes a product patent 
may become necessary and desirable. 
Therefore, provision for a product 
patent should also be there.

Shri R. Ramanathan Chettiar: You 
agree with this?

Shri P. A. Narielwala: Yes, Sir.

Mr. Chairman: Thank you very
much.

Dr. H. C. Cooper: We are most
grateful to you Sir, and to the Com
mittee for a very patient hearing.

(Witnesses then withdrew).

The Committee then adjourned to 
■fmeet ttgain dt 15.00 hours).
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1 1  Trtde Marks Owners Association 
Of India, Bombay—1.

S pokesm en :
1. Shri S. H. Gursahani, Chairman
2. Shri R. A. Shah

3. Shri C. K. R. Rao, Secy.

( The w itnesses w ere  called in - and 
th ey  took  their seats)

Mr. Chairman: Any evidence that 
you give is public. It is published and 
distributed to our Members, and also 
laid on the Table of the House. Even 
if you want any portion to be confi
dential, it has to be published and cir
culated to the Members. We have re
ceived your Memorandum and it has 
been circulated to all the Members. If 
you want to add anything, you may 
do so. After that our Members will 
put questions. Please begin.

Shri S. H. Gursahani: Mr. Chairman, 
with your permission, may I have a 
minute or two to say something about 
the Association which I represent. I 
will also introduce very briefly the 
colleagues accompanying me here to 
assist the Committee. The Trade Marks 
Owners Association of India, of which 
I am the honorary Chairman (my 
other occupation is that I am an officer 
of Hindustan Levers) was formed in 
1953 at the suggestion of the then Min
ister for Commerce Shri John Mathai 
in order to encourage the study of 
problems relating to all forms of in
tellectual properties including patents, 
trade marks, designs, etc. which have 
importance in national or international 
trade and commerce. The Association 
has since then been doing its best to 
assist the Government and represents 
in its membership a cross-section of 
Indian industry ranging from light and 
heavy engineering to cigarettes and 
matches, soaps and toiletries food pro
ducts, pharmaceutical and chemical 
industry and various other consumer 
and non-consumer industries. Ttoe pur
pose of the Association is to study ob
jectively and frees the industrial point 
o f view th *  implications a t  Industrial 
Property Law. Mr. Rao, on my right,

(The Committee reassembled at 15.00
hours) . .

is the permanent Secretary of the 
Association and before he joined the 
Association he was a prominent lawyer 
in Bangalore. Mr. Shah, on my left, is 
a practising solicitor and a senior 
partner of a well-known firm of soli
citors in Bombay and he has beea 
closely associated with the profes
sional activities of the Association.

Sir, we have submitted our memo
randum and we are fully alive to the 
fact that the time of the Committee ib 
extremely valuable and we should not 
use this opportunity merely to reite
rate what we have said before but 
only to supplement and elaborate.

Shri B. Ramanathan Chettiar: To
which firm do you belong?

Shri S. H. Gursahani: I belong te 
Hindustan Levers in my day-to-day 
life and am the Honorary Chairman of 
this Association as one of my bound
ary functions.

Sir, the first point on which I would 
like to supplement our memorandum 
relates to clause 2 (g) of the Bill 
which defines an article of food. The 
additional point which I would like 
to urge before the Committee is the 
power sought to be given to Govern
ment to extend the scope of this defi
nition by notifying certain articles to 
be regarded as articles of food for 
purposes of this Bill. This may have 
the effect of introducing a degree of 
uncertainty in the minds of patentees 
as regards the scope of their rights 
and the duration of the protection. An 
article which may not have been cap
able of being an article of food when 
the patent was granted could by Gov
ernment notification be converted into 
an article of food with the result that 
any patent granted, for the product it
self as might have been permissible 
at the time of the grant o f the patent, 
may then get in danger of being re
voked on the round that it is now to 
be regarded as an article o f food. The 
other effect is the duration of the 
patent which initially may have been 
granted for the full period o f  14 
jFears, under the general clause o f the 
Bill, may nevertheless be curtailed to
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10 years On the ground that it has how  
become an article of food. These are 
the problems to which I have not been 
abje to see a satisfactory solution in 
the Bill. I would like to say that if 
the definition is capable of being 
changed by the Govemmeilt notifica
tion it is possible that this may give 
rise to argument and possibly litiga
tion, to determine whether an ipso 
facto curtailment of the rights of 
patentee has taken place as a result of 
such a notification.

The next clause in our representa
tion which I would like to elaborate 
further is clause 2 ( 1 ) which defines a 
drug. I would specially direct my com
ments to the aspect of the definition 
which includes within its ambit inter
mediates used in the manufacture of 
drugs. I feel, and I am so advised, that 
a very large number of chemicals 
which are in one way or another, cap
able of being used as intermediates in 
the drugs industry will get involved 
within the scope of this definition with 
the result that by and large every 
known chemical will be subject to the 
special treatment accorded in the Bill 
to drugs.

Phenol, salicylic acid and acetic acid 
are all intermediates in the manu
facture of one of the best known drugs 
namely aspirin. Yet all these three 
different primary uses, Phenol is an 
important intermefliate in the plas
tics industry and salicylic acid in the 
dye stuffs industry. Acetic acid is table 
vinegar in certain dilutions.

The next point which we have not 
taken up in our memorandum, I hope 
you will forgive me because as one 
studies the Bill even after submission 
of the memorandum certain points do 
emerge for consideration which may 
be worth mentioning to the Committee 
in the hope that it may be of some 
assistance to the Committee, is clause
3  (d) which removes from the area 
of patentability new uses of known 
substances oj new uses of known pro
cesses. I* submit that in certain con
text# and quite frequently, tt might b*

usetftti and important thJat oar inven* 
tors may be directed towards finding a 
new use of a known substance and 
these new uses themselves acquire 
very great importance in our indus
try and, therefore, deserve to be 
treated with the same respect, if I 
may use that term, as an invention aa 
if the substance is itself discovered for 
the first time and this is particularly 
true, if 1 may say so, in the drug and. 
pharmaceutical industry.

Where substances discovered for the 
first time to have curative properties 
as life-saving drugs either by them
selves or in combination, by the inven
tive genius of people engaged in drugs 
industry, it may be worthwhile to 
afford to them the same protection as 
one would afford to the drugs in gene
ral. Similarly, processes may be 
known, but a new application of a pro
cess, I submit, is equally an invention 
and it may be very important, and, 
therefore, deserves to. be protected in 
the same way as any other invention. 
In fact, we believe that the legislations 
of most countries permit inventions of 
these kinds to be patented.

We have not commmented in our 
Memorandum on Clause 5, which res
tricts patent protection in the case of 
drugs, medicines and food to the pro
cess of manufacture, and not the 
substance itself unless it is manu
factured by the process which is pat
ented; and we support that this should 
be so. Protection to the product subst
ance per se need not be given. But this 
is subject to our contention that where 
a substance has been introduced in the 
market by an infringer, the burden of 

/proving that the product has been 
J  manufactured by a process different 

from the patented process should be 
upon the infringer, and not upon the 
plaintiff who takes him to the court. 
This will then be in line with the 
jinxiedure and the UhjiTfblldWed by all 
those countries which do hot protect 
pfoducts per st. TtoW, we believe, 1» 
dedrable Whether or not that parti
cular product is Imported or locifflf 
manufactured. It is difflcylt for • . 
plaintirf to f e  afte to" diaeharj^ A #
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onus of proof before the court that 
the product manufactured by his rival 
is in fact manufactured by his patent
ed process. It is very difficult when the 
product is imparted. It is, to my mind, 
not an easy matter for any plaintiff to 
establish even by appointing referees 
to find out whether the product has • 
been manufactured by the patented 
process. So far as the imported pro
ducts are concerned, I am advised that 
our Indian law, through court deci
sions, already recognises the fact that 
the burden of proof in such cases is 
upon the infringer. We ask you to 
consider the' extension of this principle 
to cover cases even when the pro
duct is locally manufactured.

In respect of Clause 53,1 would only 
like to add one very minor point. In 
the various sub-clauses of this clause, 
the same words are used as in the 
definition of “food” and “drugs”, 
namely, “intended to be used” and 
“capable of being used”. My sugges
tion is that there is no need to re
describe these particular products, 
following the definitions given ear
lier in the Act. I am suggesting that 
if for reasons of submissions made, 
the definitions are changed as a result 
of further consideration by the Com
mittee there should be no need to 
make consequential changes in the 
various clauses of the Bill if the de
fined terms as such are used in the 
other sections of the Bill. We may 
sometimes overlook to make conse
quential changes.

In clause 53(1) (a) we say: “Where 
the substance is intended for use or is 
capable of being used as ‘food9 ”. This 
is, in fact, a mere repetition of the 
definition of “food” contained in an 
earlier clause of the Bill.

Mr. Chairman: It is a question of 
draft.

’ Shri ft. H. Gursahani: I suggest that 
these words may be deleted. I think 
the word 4‘food” Will convey the same 
meaning as already given to it in the 
definition, clause. .

.5Ĵ s  regards the oth^r points that we 
nave taken up on clause 53, despite

my promise that I will not elaborate 
what has already been said, all that 
we suggest is that while fixing the 
period of protection at 10 years in the 
first instance the door should not be 
entirely shut against instances where 
genuinely it may be reasonable to 
consider a request for a short exten
sion on the ground that there has been 
no fault on the part of the patentee.
I would request the Committee to 
give a sympathetic consideration to 
this suggestion. It has been said that 
ten years is not a short period and 
that the industry has been known to 
reimburse itself with research expen
diture in a lesser period. That is a 
question of fact. But in the case of 
certain patents, it is likely that a lot 
of preparatory work has to be done 
before full production on a commer
cial scale can be resorted to and ade
quate return can be taken by a person 
responsible for the invention and re
search. We have suggested that there 
should be two extensions permissible 
under the Act, in stringent conditions 
if you like, where the Controller 
should be able to decide on the merits 
of each case to give two extensions of 
two years each. It will in exceptional 
cases bring the patent back to the 
14 years period. Clause 88 puts a cei
ling on the royalty payable on patents 
of a certain nature. On this we have 
three comments.

Firstly, our quarrel is not that it is 
not 8 per cent or 10 per cent. There is 
no magic in fixing any ceiling because 
as human experience shows, anything 
which is prescribed as maximum 
quickly degenerates into the normal. 
Surely there will be patents which 
deserve far less, and others which 
deserve much more, but the result 
may well be that this 4 per cent may 
tend to be accepted without a careful 
investigation.

Secondly, the exploitation of a pa
tent or invention carries with it two 
other aspects which are equally im
portant and which are usually deli
vered to the licensee in the form of a 
package. Apart from the patent speci
fications, which by themselves are not
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of such tremendous value unless they 
are accompanied by technical 
know-how, they are also usually ac
companied by the right to use a brand 
name or a trade name. The three to
gether constitute the transfer of the 
right of manufacture from one person 
to another. There is no ceiling fixed so 
far as the transfer of technical 
know-how is concerned nor the trade 
mark. They are still in the area of 
discretion with the appropriate Gov
ernment machinery. To fix a ceiling 
with regard to only one aspect will in 
the first place, according to us, result 
in difficulties of co-ordination, and 
where the parties find that as a result 
of the ceiling inadequate royalty is 
being sanctioned for the patent at
tempts will naturally be made to try 
and make that up to the extent pos
sible by securing a larger amount for 
the transfer of technical know-how 
and for the use of trade marks. It iS 
preferable to leave the entire field to 
the discretion to senior Government 
officials, because these economic mat
ters are ultimately agreed upon and 
co-ordinated at very high levels, 
where Economic Secretaries through 
various committees consider the full 
implications of any particular proposal. 
It would be desirable to do it in that 
manner than to consider it piecemeal.

Thirdly, fixing the ceiling with re
ference to the bulk price or ex-factory 
price of the patented article may have 
the unfortunate effect of rewarding an 
inferior invention rather more than 
a superior one, because, to the extent 
to which an invention results in a 
certain ex-factory bulk price and to 
the- extent to which that price is 
higher, the royalty will be more as 
long as it is related to a percentage of 
that particular price, and any process 
which cuts down the cost of manu
facture will suffer by earning for the 
patentee a lesser smoupt by way of 
royalty. Today royalties are fixed 
with reference to several factors, one 
important factor being the amount of* 
saving which it means to the licensee, 

f and ip such a case the licensee will 
evaluate the importance of the licence 
to him not in terms of the price of the

product but the saving that he is able* 
to effect as a result of using an alter
native manufacturing process which1 
he is getting from the patentholder. 
Therefore, the rigidity that it should 
be 4 per cent on the one hand, and 
that it should always be related to 
the price of the product ex-factory 
shuts out consideration of other fac
tors to which it can be more reason
ably related.

The BiU provides for appeal to the 
Central Government in certain cases 
and no right of appeal at all in other 
cases. We find that in many import
ant respects there is no right of appeal.
I suggest that in order to cut down 
delay and expense, you might consider 
setting up an administrative tribunal 
on the lines of the Income-tax Appel
late Tribunal with jurisdiction over all 
industrial property laws—not only 
patents, but also copyrights, designs, 
trade marks, works of art and literary 
works etc.—so that in course of time 
you have a tribunal which is well 
versed in this rather intricate branch 
and is able to dispose of disputes bet
ween parties and between Govern
ment and citizens expeditiously and 
expertly. To begin with, a centrally 
located tribunal may fulfil the need, 
but depending upon the number of 
matters that come to it, it may pro
bably have Benches in industrial 
towns like Bombay and Calcutta, con
sisting of retired or sitting Judges of 
the High Court or others qualified to 
be appointed such judges. The num
ber of persons who will constitute it is 
a matter of detail which can be 
worked out in the light of experience.

Mr, Chairman: Would you give the 
right of appeal to the Supreme Court 
on points of law? ^

Shri S. H. Gursahani: The writ juris
diction of the Supreme Court cannot 
in any case be ousted. The suggestion 
I made would only replace .going to 
the High Court.

Clause 64(h) which has retrospective 
effect, w*e believe, is likely to cause, in 
actual practice, complications and pro*, 
blems for the patentee, and the Cam-*
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xnittee might be good enough to exa
mine whether the hardship of retros
pective effect can be mitigated.

Shri M. R. Masani: I was interested 
in your suggestion that royalty might 
be linked with something else than the 
ex-factory price. I thought you made 

.quite a good point when you said that 
this will act as a disincentive to cut
ting costs. Can you suggest an alter
native formula to which you can hitch 
the royalty where it would solve it
self? It is true that the idea of saving 
is good, but I am not able to see how 
you link the royalty to the saving. 
Would you be good enough to give an 
alternative formula later on, if you do 
not have it ready now?

Shri S. H. GoTsahairi: I have not got 
any formula at the moment. But I 
should imagine that when two persons 
sit down and negotiate how much 
royalty is to be given, the buyer must 
be fully aware what this means to him 
in terms of saving. He would not try 
to buy it otherwise. It is a question 
of reaching a reasonable formula bet
ween themselves, which would give 
one a reasonable return and the other 
a reasonable value for it. I am sorry 
t have not got any particular formula 
as such.

ShrJ M . B . M a s a n i: So, the amend
ment you suggest would be one to re
move the four per cent ceiling alto
gether and in any event to remove the 
ex-factory price as a way of comput
ing the four per cent.

Shri S. H. G u r sa h a n i: That ques
tion might be re-examined along the 
lines of our suggestion.

Mr, Chairman: Will y o u  b e  sa tisfied  
•with an agreed  ro y a lty , su b je ct to  th e 
a p p rov a l o f  th e  C o n tro lle r -G e n e ra l?

Shri s. &  Gnrsahani: This would be 
•certainly an improvement in th# sense 
that no rigid ceiling is enforced. But 
there is the other point which I made 
•a little while ago, namely, that it is 
in fact a thrfee? pronged consideitetira, 

#o that it siflflM be the CoattfoUe* «

you like, or anyone who i* competent 
to look into all the three aspects.

Shri Kashi Bam Gupta: Please refer 
to page 2 of the memorandum regard
ing clause 8. You have mentioned at 
the end that “it is therefore submitted 
that sub-clause (2 ) of this clause 
should be amended to read as If  the 
Controller entertains a reasonable 
doubt as to the novelty or the paten
tability of the invention, he may, for 
reasons to be recorded in writing, re
quire the applicant to furnish details 
relating to the objections*/’. How can 
you distinguish this point, “reasonable 
doubt as to the novelty”? What is 
meant by reasonable doubt? How caa 
one interpret in law whether a doubt 
is reasonable or not?

Shri S. H. Gurgahani: We do deal 
with points of reasonableness through 
out our commercial and ordinary life, 
and I respectfully submit that it should 
not be difficult for an experienced 
controller to say that in a particular 
instance, he is not quite certain 
whether an invention for which pro
tection is being sought is novel or not. 
In such a case he may wish to be 
assisted by people outside the country 
who may have greater knowledge and 
greater experience in dealing with 
these matters, and therefore ask the 
applicant to assist him in respect of 
any objections that might have been 
raised else where and what has been 
the outcome of the application.

Mr. Chairman: Normally he is guid
ed by the opinion of experts here.

Shri S. H, Gursahani: If he is ad
vised by his advisers that this is a 
matter which is not free from doubts 
he may then be assisted by the experi
ence of people outside.

Mr. Chairman: Why go outside? We 
have our own experts and assessors 
here.

Shri g. HI Gtttsiluttl: I *a* mefe&fc 
thi*’ tfoittt Mlf-Wa?; in the densfe ttfttt 
dtfe catinttt sty ffctttf we tife fell-siUS* 
citfu irt ftt<hiflJ**l kifeWledjgfe arid att^ 
lity to Mete dfiisr. * u d i  htfs tfe**
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said about a large number of patents 
on the register today which need not 
have been on the register had we had 
more experience in evaluating those 
claims. *

Mr. Chairman: I can understand a 
situation where there is no expert, but 
wheil we have our own assessors and 
advisers, you should be guided by 
their opinion. Don’t you agree?

Shri S. H. Gursahani: Primarily
yes. .

Shri Kashi Ram Gupta: Why do you
want the law to include these word
ings? These wordings need not be 
included in a legal way. “For reasons 
to be recorded in writing”—that is the 
process they have got.

Shri S. H. Gursahani: As the Bill 
stands at the moment, it is 3n auto
matic requirement if an application 
has been made elsewhere; the appli
cant is obliged to keep the controller 
fully informed of the progress of the 
application elsewhere, the objections 
raised and the answers given *nd the 
outcome of the application. All that 
we are suggesting is that this should 
not be automatic. This should 
be necessary only when the control
ler considers it necessary and calls 
upon the applicant to furnish infor
mation, and as a further safeguard, 
we suggest that this should be done by 
the controller after recording his rea
sons in writing. This goes to the fun
damental issue that when an order is 
passed, the applicant should be given 
full opportunity to know the basis on 
which a particular order is being pass
ed because a certain obligation is being 
imposed on him. I would take the 
point of the hon. Member that as long 
as it is not automatic, most of our 
point is met. This requirement should 
not be automatic.

Shri Kashi Mm Gupta: At page 3,
clause 15(2) (a), you say that the 
controller may refuse an application if 
it has made any contravention of the 
chapter on conventions has been made 
and* if the cbfttteveittion is wtifu* or 
inadvertent. Yota say that whwi it ia

an inadvertent contravention of the 
provisions of this section, the con
troller should have the power to treat 
the application as a non-convention 
application. Again, the distinction bet
ween wilful and inadvertent contra
vention in a legal way does not seem 
to be a practical proposition.

Shri S. H. Gursahani: My humble 
submission is that this is a legal enact
ment to be enforced by the authorities, 
who will apply it according to law and 
will’have to interpret the various pro
visions of the law, and, we trust, com
petently, and therefore, I see no par
ticular difficulty in deciding whether 
a thing is wilful or otherwise. This 
particular issue is decided by quasi
judicial officers, judging people's con
duct and seeing whether it is wilful or 
inadvertent. All that we are saying is 
that not in every case should an app
licant be deprived of the right alto
gether of getting his patent protected, 
merely because he has erroneously 
claimed a priority to which he is not 
entitled. The worst that should hap
pen is that the priority could be taken 
away if criminality or culpability can 
be attributed to him.

Shri Kashi Ram Gupta: Was there 
not a similar case covered by a clause 
in the previous Act?

Shri S. H. Gursahani: No. Even the 
BIRPI model law to which India’s re
presentative was a party has suggested 
that the only consequence of such a 
contravention should be that the pri
ority should be taken away.

Shri Kashi Ram Gupta: In clause 53, 
you say that in no country is the 
protection as little as 10 years. In Italy 
it is 10 years.

Shri M. R. Masani: In Italy it is 
rtill at the stage of a Bill so Mr. 
Gursahani is right that there is no 
law.

Shri ffanrtil Rate Gupta: I* am only
giving him this information.

Now, take paga 8» clause B& You 
have put in a clause wWcli I do not
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“(2) For the purpose of sub
section ( l)  above the Controller 
shall not grant a licence unless he 
is satisfied that such other patent
ed invention serves industrial 
purpose different from those of the 
invention forming the subject of 
the earlier patent, or constitutes 
noteworthy technical progress in 
relation to it.” '

Before this, you say that “In this con
nection, w6 would recommend to the 
consideration of the Committee the 
model clause prepared by BIRPI”. The 
BIRPI model law does not contain 
this clause. Will you please clarify it?

Shri S. -H. Gnrsahani: A similar pro
vision does exist in the model law, al
though naturally it does not refer to 
sub-section ( 1 ) because that has been 
worded to suit the drafting require
ments of this particular Bill. If you 
turn to page 62, section 36(1) of the 
model law, it says:

“If an invention protected by a 
patent within the country cannot 
be worked without infringing 
rights deriving from a patent 
granted on a prior application or 
benefiting from an earlier priority, 
a compulsory licence may, upon 
application, be granted under the 
conditions specified in section 44 to 
the registered owner of the later 
patent, to the extent necessary for 
the working of his invention, in 
so far as such an invention ser
ves industrial purposes different 
from those of the invention form
ing the subject of the earlier pa
tent or constitutes noteworthy 
technical progress in relation to it/’

Shri Kashi Ram Gupta: The word
ings given here do noX have the same 
context. So, if these wordings are 
adopted, will it not defeat the very 
purpose of coirfrpulsory licence?

Sljri 8 . H. Gursahani: We respect
fully believe it will n o t .

Dr. C, B, Singh: In page 1 clause 
2 ( 1 ) you say, “this definition of drug 
will have the effect of covering al
most every known chemical”. If you 
go a little further, you agree you begin 
from carbon, hydrogen,. oxygen, cal
cium, sodium, etc. and the whole thing 
is covered like that. In that manner, 
you say chlorine forms a part, benzene 
forms a part, sodium forms a part and 
so on. The whole thing is covered like 
that. When we say ‘drug* we are quite 
clear in our mind about it. Why should 
there be any doubt in your mind?

Shri S. H. Gursahani: There is <*no 
doubt in our mind. We only submit 
that the definition as it stands is so 
wide that it probably goes a little be
yond the original intention of giving 
special treatment to a particular kind 
of‘patent.

Dr. C. B. Singh: You gave the 
example of benzene. With that, you 
can have so many things. Chlorine, 
benzene and. everything comes in. 
That does not fit in with our definition.

Shri S. H. Gursahani: With due res
pect, I gave the example of benzene 
because I thought I might begin with 
benzene and go to two intermediates 
which are formed in the course of 
manufacture of a drug-phenol and 
salicylic acid. It is reasonable that 
the manufacture of asprin or any 
patents connected with that should be 
properly regarded as a drug subject 
to any special treatment. But there 
is no justification for including phenol 
which has got other primary uses and 
salicylic acid or acetic acid which is 
vinegar.

Dr. C. B. Singh: Benzene alone forms 
so many things like chloroquine, etc.

Mr. Chairman: If we say, any chemi
cal which is used as an intermediate 
product, will that satisfy you?

Shri R. A. Shah: The real intention 
is to confine the definition to primary 
drugs, byt as it stands, it covers not 
only drugs but also chemicals. Phenol' 
is, lifted hi various other industries, but
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unwittingly it becomes a drug for the 
purposes of this Act and staffers the 
same limitations applicable to drugs.

Dr. C. B. Singh: Phenol is used as 
a drug in itself for certain purposes. 
Benzene also is used as a drug.

Shri R. A, Shalh: We are talking 
about the basic raw benzene, not tinc
ture benzene; raw benzene is a petro

chemical product.

Dr. C. B. Singh: About the period, 
are you quite clear in your mind that 
you do not want 14 years but 10 years 
with two extensions of 2 years each?

Shri S. H. Gursahani: If it is con
sidered vital to make a distinction 
between drugs and other products, we 
would hold on to 10 years with two 
extensions of two years each.

Dr. C. B. Singh: About appeal, you 
have said that the appeal should be 
to a tribunal and highest appeal will 
toe to the Supreme Court. Is that 
■correct?

Shri S. H. Gursahani: We have sug
gested. rather than providing for ap- 

.peals from Caeser to Caeser, it might 
instil more confidence in industrial 
property owners if there is a provision 
for appeal from the decisions of the 
Central Government or the Controller 
to a tribunal which might be inde
pendent of the department and which 
will look at the problem objectively 
and judiciously and not be hidebound 
by considerations of policy or execu
tive action.

Mr. Chairman: You want that in
stead of appeals to the Central Gov
ernment all appeals against the deci
sions of the Controller should go only 
to the tribunal and in the final stage 
to the Supreme Court?

Shri S. H. Gursahani: That is cor
rect. We agree to that.

Dr, C. B. Singh: Evidence has come 
before us to show that the distinction 
between process and product is arti

ficial, that a process can produce many 
products and so many processes can 
produce so many products. Do you 
subscribe to this view? Do you want 
that there should be product patent or 
process patent?

Shri R. A. Shah: I think there u a 
lot of rationality and justification in 
not granting or not protecting products 
by themselves, and in the circum
stances in which we operate in thia 
country I think it would be adequate 
and reasonable if products which are 
made by particular processes are pro
tected.

Dr. C.. B. Singh: You are in favour
of patent for product by a certain pro
cess and not in favour of process alo 
nor products alone.

Shri R. A. Shah: Yes.

Dr, C. B. Singh: What are your 
reasons for that?

Shri R. A. Shah: Otherwise there 
may be a tendency to import from 
abroad articles which are manufactur
ed about and such imported articles 
would not constitute a breach of the 
patent law here. That would be an 
incentive to imports and a disincen
tive to import substitution.

: sn'pr ^rr ^ it far

sfl̂ Rr t  ^  ^  I  I
WT 5 f t a u W l  
Sto i l ’ft itt ^
t  SR3T WRFTT star ?

Shri s .  H . Gursahani: If the protec
tion is afforded to a product manufa- 
tured by the patented process, then I 
appreciate the hon. Member’s question, 
that this can probably be got over to 
some extent by the patent holders 
trying to patent as many processes as 
they can think of and in this way not 
only achieve the limited protection of 
product by a particular process, but 
prq/iucts by themselves. But, at the
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same time, it is cumbersome. It would 
involve expense on research which 
will be unjustifiable, and we believe 
that the protection of product manu
factured by a particular patented pro
cess is adequate.

Mr. Chairman: Supposing me pro
tection is provided only for the pro
cess by 'which a product is manufactur
ed, what is your reaction?
/

Shri g. H. Gursahani: The processes 
may be of a kind which may give rise 
to an end product.

Mr. Chairman: There may be half-a- 
dozeo processes. He may use only one 
and not use the other five. We can 
give protection to that process by 
which he manufactures the product.

Shri S. H. Gursahani: I think he can, 
if he chooses, obtain protection for all 
the processes which may lead to a 
particular product. If, in addition to 
that, a further process, at any future 
time, be developed by somebody else, 
it will not preclude him from getting 
that process patented merely on the 
ground that it leads to the same pro
duct.

Shri S. A. Shah: If the other pro
cesses are not utilised he faces the 
consequences of compulsory licensing, 
revocation etc. *

*rrfrn : *rr>r f  fv
3ft tprfsr $ tittst ftft

^Tf^r i nrq^t TffT fr  fwrr
JT?t <TT3Hr a *  sWr?T ^

$ vt 5jwth

33FTT 1ST I  I f  '7<T?Tar srmrt 
JfcTT?rTg | fazrfasr 12 ^t srfir-
ftnm m fa T 'sm  2000 ^  qr 
vnr sftr Sfnrt ^nrftpfte *nfte 
iriss 40 *q% qr sth f f  1 
irq? 19 m

nw 1 m b mw $ • Sr’fftWbr

15000 ^0 frwhrm
sn^r «f> tnr <ttt jam  vrfr 
t  I frfV f̂V. TQf
pit* 24C $ 1
w K m M w  qft 1600 ^77 
wk sm 240 sqt q>t fareftimi t  • 

siTffi | Of jtw tr  
% Oft fafT^r % are *ft gqirtarr 

i t  5 ^ t  &  q*?t % 1 **
TO % JHIH in
TO qft -ns aft 3rtir

?{rr wttct m  Mr qf*r 1 
** *rt j*.. * 7^ % fair wit
**tt gm* ^  |?

Shri S. H. Gursahani: Actually, this 
is a question of finding a balance bet
ween an adequate return as a reward 
for invention and thereby encourag
ing inventions or inventiveness in the 
country and the national interest of 
the people here. Ultimately, ten 
years, I believe, will afford in normal 
circumstances, a reasonable length of 
protection. But all that we pleaded 
for was that in proper cases the door 
should still be left open. One reason 
why we are not advocating an initial 
period of 14 or 16 years is that a shor* 
ter period of ten years will, to our 
mind, activate the manufacturers to 
try and intensify production and try 
to recover the research expenditure or 
preliminary expenditure that they 
might have incurred during that period 
by higher production. This will be 
an incentive to speedy translation of 
the invention into commercial exploi
tation.

tft W t xm
tftar fttrfffcr * r  tft *n r f«r 

t o  tr c fa  i f  s f t m
Sr wfSRT WqjT ft*TT 3TPTT
^Tfirfr far* if q* *ft

fft if «rro iff
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SJiri s. H. Gursahani: I am f̂raid, I 

dicji apt .understand the importance of * 
this question* .

Shri V. M. Chordia: If the prices 
are fixed in such a way that a margin 
ie kept so that they may recover the 
cost of research and invention, 
at the same time ensuring that they 
may not charge an excess price, as 
was done in one case where they 
charged Rs. 2,000 per gram previously 
and Rs. 40 now, will you agree to 
that?

Shri S. H. Gursahani: I think the 
Government have adequate powers 
under the Industries (Development 
and Regulation) Act and the Essen
tial Commodities Act to fix the prices 
of essential commodities. I have 
never been averse to judicious use of 
governmental power to fix prices at 
reasonable levels. But price fixation 
is not all that easy, in the sense that 
it must be preceded by a fairly com
plicated inquiry into the cost struc
ture, into various other factors which 
go into the composition of the cost of 
manufacture of a particular product.

«ft YMf-TT : STfTSTtf %
'UT'T W  *r $  I 3nr *? fa t'a ' . s ^

tf JRT STTT *trtf 
gwnr ?rff % f  i w u n r ,  

fa ^rJf fa?r  ̂
f f  xhx t*  tfbr ft ?

Shri S. H. Gursahani: I assure that 
the hon. Member is referring to the 
judicial tribunal which I have suggest
ed. It is difficult to foresee at the 
present time how many matters of in
dustrial property law will result in 
appeals and what will be the speed 
with which they will be disposed of.

Mr. Chairman: We will consider that 
point.

Shri R. Ramanathan Chettiar: In the
course of your observation earlier you 
referred to an apprehension about tiiis 
Bill not protecting the industrial pro
perty.

Shri S. H. Gursahani: I do not re
collect having made any such drastic 
observation about the Bill.

Shri R. Ramanathan Chettiar: You
referred to adequate protection not 
being given to industrial properties.

Mr. Chairman: He did not say that.

Sfhri S. ft. Gursahani: All that I said 
was that in a Bill of this kind you 
must necessarily try to find a balance 
between adequate protection on the 
one hand to those who spend time 
and money in inventions and national 
interest on the other. So, proper 
balance has to he reached. Then I 
went on to make a few general obser
vations on the memorandum we had 
already submitted and I drew atten
tion to Certain points in the Bill which 
might perhaps be re-examined in the 
light of those observations and em-. 
phasized and supplemented some other 
observations.

Shri B. K. Das: Referring to page 4 
of your memorandum, do I understand 
that you want a definite clause to be 
put down in the Bill that the bnus cf 
proof that a new process has been ap
plied should lie on the defendant and 
not on the plantiff, that is, the paten
tee?

Shri S. H. Gursahani: That is my
suggestion. It should be clarified by 
means of an appropriate provision in 
the Bill that in cases of this kind 
where protection is only given to a 
product manufactured by a particular 
process the defendant should have the 
burden of proof that the product put 
by him in the market is the outcome 
of a different process.

Shri B. K. Das: Under the existing 
law it is otherwise. But have you 
come across any case where the 
patentee has found it difficult to prove 
his own case?

Shri S. H. Gursahani: I have come 
across a number of cases in which im
ported articles are involved in in-’
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fringement. The manufacture takes 
place, let us say, in Europe. The 
local importer is charged with in
fringement. He is unaware of the 
process by which the manufacturer in 
Europe has manufactured the product.
It is very difficult for the court here 
to judge whether the product import
ed is covered by the patent granted 
here especially when the manufacturer 
is not amenable to the jurisdiction of 
the Indian court.

* Mr. Chairman: On page 8 of your
memorandum you say:

‘The Government has power® 
under clause 48 to import for its 
own use or for the use of dispen
saries and hospitals. This being 
so, it is only fair that any import 
on broader considerations of pub
lic interest (such as shortage of 
a particular article) should be 
undertaken only against payment 
of suitable compensation to the 
patentee.”

If it is in the public interest, why 
should the Government pay compen
sation? Suppose there is an epidemic, 
should they not do that?

Shri S. H. Gursahani: We have sug
gested that the power should be exer
cised only in such grave circumstanc

es; not otherwise. Public interest is m 
 ̂ term which is so wide that it may 

4 prima facie  refer to any governmental 
action. All that we are saying is* 
rather than throwing the door oPem 
for the Government to take action ia 
any circumstances, let it be circum
scribed in areas where it is really and 
vitally necessary like an emergency, 
epidemics or things of that kind*

Mr. Chairman: If it is done ia * 
national emergency, or for defeat* 
purposes or when there is an epidemic, 
you have no objection?

Shri S. H. Gursahani: I have me
objection. But still I do not see why 
even then compensation should not be 
paid. It is not only a question of 
quantum of m oney.. The objection is 
to the principal infringing somebody 
else’s rights.

Shri R. Ramanathan Chettiar: Arti
cle 31 of the Constitution says that 
no compensation is payable whea 
public interest is involved.

Shri S. H. Gursahani: 1 think Arti
cle 31 does not provide for compen
sation.

( The witnesses* then  w ithdrew ) 

(T h e C om m ittee then adjourned ).
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( The witnesses w ere  called in and 
th ey took  their sea ts).

Mr. Chairman: The evidence that 
yon  give is public; it will be printed 
and published; it will be circulated to  
all the members and will also be laid 
#n the Table of the House. Even if 
you want any portion to be treated as 
confidential, it will be printed and 
published; it will be distributed to 
•ur members and will also be laid on 
the Table of the House.

You have given your Memorandum; 
it has been circulated to all the mem- 
ban. If you want to add anjtttBC or
stress any point, you may do so. 
Thereafter members will ask questions.

Shri K. C. Chatterjee: First of fill; I 
would like to thank you, Mr. Chair
man, and the Select Committee for 
giving us this opportunity to be here 
today. As we have mentioned in our 
letter, Dr. U. P. Basu, who if the 
Jtasident of tha Association, was token

ill suddenly and has, therefore, not 
been able to come. If as the past 
President and the present ex-o fficio  
Vice-President, am, therefore, leading 
this team taday and I would do my 
best to put some of the matters for
ward to you.

The Indian Pharmaceutical Associa
tion, which we represent, waa started 
in 1941. We have branches every
where—in all the States. There are 22 
branches altogether. There are about 
4,000 members. We publish a journal. 
The Association holds annual confer
ences'where the various sections of 
pharmaceutical interests assemble and 
discus# their mutual problems. We do 
not have any trade union activities. 
Oui- headquarters are in oiir own pre
mises in Bombay where we also run 
a college of pharmacy. Otfr inters*! 
is mainly academic, although we do 
help our members in professional



^matters as well, But, as 1 have sai& 
before, our Association has no*trade; 
union activities. •

I would like to introduce my col
league, Dr. J. N, Banerjee, who is the 
Secretary of the Association. He did 
his., Bachelor of Pharmacy course in 
India and went to the University of 
Nottingham where he did his Ph.D. in 
pharmacology. He was a lecturer in 
the Glasco University for aome time*. 
He is also the President of the Maha
rashtra State Branch of Mie -Indian 
Pharmaceutical Association. He was a 
member of the delegation m 1963 
which went to U.S.A., U.K. Germany,

 ̂ Switzerland and Japan. He is an 
t examiner in pharmacology for various 
universities, including Bombay, Rajas
than and Saurasbtra. He is also, a 
Joint Managing Director of Sandoz.

• About myself, I am K. C. Chatteijtie, 
My basic pharmaceutical training has 
been in thP tf-K. I returned during 
1938—44 War; I returned ^n 1942 and 
joined the Government as an Indus
trial Planning officer in drugs and 
medicines. I then joined Mjs. Boots 
Pure Drugs Co., in India where I was 
the works Manager as well as a Direc
tor. I have left this company gon;e 
time ago to take up independent phar
maceutical consultant business. I at* 
now consultant to a number of phar* 
jhaceutical factories, but I am not in

■ anybody’s pay roll. I was the Presi
dent of the Association. I was also 
the President of the Ihdian Pharma
ceutical Congress. I am a member of 
the Pharmacy C6uncil of India, a 
member of its Executive Committee 
and also the Chairman of the Education 
section. I am also a member and the 
Vice-President of the Maharashtra 

1 State Pharmacy Council. I am also 
a member of the Development Council 
in pharmaceuticals. I am also an 
examiner in various pharmaceutical 
subjects. I am a Fellow of the Phar
maceutical Society of Great Britain.
I am also the hony. Principal of the 
Bojnbay College of Pharipacy. In fact 
tne./xgain reason why I have given xfl) 
a fixed job is to lie atte to serve

Association in the capacity of hony.
Principalship.

SiiH R. p. Sinha: Is it not an In
dustries* Association? .

Shri K. C. Chatterjee: It is mainly 
an academic body. W<> have some 
industrial problems pertaining to some 
of our members but we are not in
terested all that in the financial sidfL 
What we have is: a large number 
our members are pharmaceutically 
trained and Qualified. They are work
ing in the industry and research and 
in manufacture and it is their 
problems, the technical side of their 
problem, the association deals with

Shri E. P. Sinha: Only individuals 
can become members of the Associa
tion. Am I correct? ‘ •

Shri K C. Chat terjee: Yes. They
need to have a certain amount of 
pharmaceutical background, pharma
ceutical academic training.

Tha interest that our Association 
members have in this Patent Bill is 
that a fair number of our members 
have gone abroad; they have come 
back and in addition a large number 
are trained now in the Indian Univer
sities and at least half of our mem
bers are capable of pharmaceutical re
search. and contribute in 3ome way to 
the advancement in the industry. It r 
our object to see that the facilities 
that our members now seek both in.,. 
the Institutes and in the industry, 
receive some inpetus. It is also in the 
interest of our Association members to 
emphasize that we would like to see 
that the country reaches a high level 
of technical know-how if possible by 
our own efforts, if not by any other 
method that our country can get. Our 
members would also like to see that 
actual manufacture in India is done 0t 
synthetic chemicals, not merely of 
pharmaceutical formulations. In that 
way also we like to feel that our 
members would be greatly benefited 
arid will also be able tb help by bring
ing abbut atJtffcncement of the in* 
dustry.
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So our interest is not as much in 
the financial part of the industry as 
we would like to see that pharmaceuti
cally qualified personnel have scope 
either in the Universities or in the in
dustry to develop the research and 
other technical expertise. From this 
point of view our Association has 
looked at the Patent Bill and we have 
felt that although there has been at one 
time some talk of abrogation of patents 
altogether, the Government has in
stead decided at the moment to amend 
it which we think will be conducive 
to the objects that we have in mind.

The Association agreej with a very 
large number of provisions in the Bill 
and I would not waste the time of the 
Committee by saying which way we 
agree. But there are just a few points 
where we feel that certain amend
ments will be liked by our Association 
members. We have chosen in our 
memorandum only a few points where 
we have complete unanimity amongst 
our memberst In fact these were sub
mitted in the form of memorandum. 
It is probably unnecessary for me to 
go pointwise at this stage. But there 
is one point that I would like to men
tion about clause 53 regarding term of 
patent.

In our memorandum you would 
notice from paragraph 8 that our Asso
ciation has recommended that the 
period should be 16 years. We had 
further discussions on the subject and 
we do not feel that 16 years should be 
all that necessary. We would like to 
say that 10 years would be adequate 
provided that in some cases where 
perhaps a lot of time is wasted in 
launching a product, there be some 
facility of extension of time. If after 
the chemical research in the laboratory 
and registration of the patent. &ome 8 
years were spent until it was possible 
to nut this product in the market, in 
such special cases some consideration 
should be given for extension of the 
period.

Shri R. P. Sinha: I would like you 
to give us some examples. What do 
you mean by ‘special cases'?

Shri K. C. Ghaiterjee: Take the case 
of thalidomide when sometime after 
the product was introduced, it was 
found to be toxic. The net result ef 
that is that the pharmaceutical indus
try is now a little too fearful; it may 
now conduct clinical trials to* make 
quite certain that there is no toxic 
effect on the present or even the next 
generation. It might take in certain 
specific cases much more time to atfeas 
its potentialities not only potentialities 
but toxicity and it may not be possi
ble to introduce a product for 5 or I  
or 7 years after registration. In a case 
like this special consideration should 
be given. Otherwise, 10 years is 
adequate. *

Shri V. B. Gandhi: Would you
specify what you mean by special 
consideration? Do you mean exten
sion of peridd by 2 years?

♦

Shri K. C. Chatterjee: Extension
of not more than 4 years. The only 
difficulty that comes to our mind is 
a legal matter and here we are not 
really competent to say very much. 
It may be picked up by persons 
who are legally more qualified than 
we are. If the same substance is 
used botH pharmaceutically and 
chemically and if one has 14 year 
life and the other 10 year life, there 
may be some legal complications-. 
But as far as our association is con
cerned, we shall be quite tnopy te 
see a 10-year period with provision for 
extension in very special cases. The 
rest of the matter we have already 
mentioned in our memorandum and 
I don't see much point in my going 
through it point by point, except* 
that we would like to say that our 
association feels that Justice Iyengar's i 
Report was a very comprehensive 
one and no doubt the Committee 
will take full note of this. Hiat is 
all that I have to say at the moment 
unless there are questions from Hon*- 
ble Members.

Shri R. P. Sinha: I would like W  '
seek one or two clarifications fro*



4 5 3

Hie witnesses. I understand that the 
pharmacists who are members of this 
association are actually carrying on 
research in the pharmaceutical field.

4
Shri K. C. Chatterjee: Yes, Sir.

Shri R. P. Sinha: So you are the
re^l people who make the real in
ventions. Am I correct?

Shri K. C. Chatterjee: There are
two main types of pharmaceutical 
research that are going on in India 
just now. One is known as funda
mental research* where attempts to 
discover completely new drugs are 
made. In this particular, field, we 
have made very little progress, al
though some of our boys having 
worked under expert guidance parti
cularly abroad have? made a name. 
The otfyer type of research is known 
as the ‘product development research' 
which is going on in our country in 
various factories and I am an adviser 

' to this particular side of research. 
And I would say that we have made 
a good deal of progress in this parti
cular field. May I just clarify what 
I mean by ‘product development? 
It is the conversion of a chemical 
into a product suitable (for human 
consumption. Let me give you an 
example. There is an antibiotic 
called “Griseofulvin”. This ig use
ful in fungus infection. When the 
first ointment was made, it was found 
to be comparatively useless because it 
was not properly absorbed. Then 
the formulation had to be changed 
and now “Griseofulvin is used with 
very good results. So it is the con
version of the basic substance into a 
pharmaceutical product suitable for 
various types of use that we have in 
mind. This is called “product deve
lopment research” and this has ad
vanced extremely fwell in India. 
Regarding “fundamental research”— 
trying to discover completely new 
substances—we have a .large number 
of people who with proper training 
or with proper guidance will be ex
celled scientists, but at the moment,

we do not have very many on this 
side.

There ig another kind of research 
which is known as “molecular re
arrangement”; that is, if somebody 
has discoverd already an organic 
chemical which is useful in medicine, 
then it is possible to alter this parti
cular molecule to some extent and 
either to increase the activity or dec
rease the toxicity. Some advance 
has been made by our members in 
this field also. But I don’t think we 
have made much progress in the field 
of original research which leads to 
discovery of completely new chemo
therapeutic ‘ substances.

Shri R. P. ,Sinha: I would like to 
know how a patent law helps the 
pharmacists. What I mean is thi3, 
that we provide the patent so that 
the actual research worker should 
draw benefit from that. We under
stand that. research worfters are en
gaged by organisations, by compa
nies and industries but the patent ifl 
not given to the man who actually 
does research and invents but is given 
to the company where he is employ
ed. Now I would like to know how 
it benefits people like you who ac
tually make the inventions. I under
stand that West Germany is the' only 
country where the-royalty is shared, 
that is a certain portion of the royal
ty is given by the employer to the 
research worker. How do you bene
fit in India? How are you paid? 
Unless a remuneration or reward or 
compensation is given to you, how 
will it work as an incentive to you 
to do more and more research?

Shri K. C. Chatterjee: Well, it was 
our hope that perhaps the Select 
Committee could help us in this. 
-This has been a grouse of some ot 
the workers in this industry....

Shri R. P. Sinha: You have not
said anything about that to us. Will 
you explain as to how the Select 
Committee can help you in this 
matter? Will ydu explain as to how 
w t can help so that more and more



of Banerjees could come put in this 
country?

Dr. J, N. j Banerjee; Sir, incentives 
<*re given in various ways. There 
jure companies where there are pro
visions that, if a patent is brought out 
by an individual, the benefit should 
be shared between the company and 
the individual concerned. There are 
oth?r companies where the incentive 
is shown in other ways. If there is 
a scientist is able to develop a 
number of products .and has got a 
number of patents to his credit, he 
comes up more and more in the com
pany in various positions. So it 
varies from company to company. 
But perhaps what yoi> would like to 
know ig how the patent law direct
ly helps the pharmacist or, the re
search worker. Indirectly he is bene
fited for the patent that he invents 
directly depending upon the nature 
of . the commitments he has got to the 
industry for which he works. The 
company also deriveg benefit from his 
invention* After al} the company pays 
money for the research. f He is not the 
only man working there* He is only 
one of the Jflany people engaged r in 
research in the company and his 
work iAay become successful.. The 
company is paying a lot of money 
for the research. The company can. 
encourage research by saying that 
their inventions or the inventions 
made by the eompnay are protected 
and the successful worker will be 
rewarded.

Sfrri R. P. Sinha: Now, for exam
ple; take the Copyright Act. The 

. author gets benefit under the copy
right law for 50 /ears. If be dies,

. then his children wiu get th/e Jiejieflt. 
Now suppose a brilliant scientist as 
a result; o fth igresea rch  gets
In Germany, I am told &ey. share the 
oateni. T Would like tokriow  what 
you have  ̂in your mfaid when you say 
that 4he Joint Committee should help 
you. What do you mean by , saying 

'  ttot th* Jofitkt Gomittfttee c m  help.
• CM yoa give tre any) proposals?

y BL C. Gfcatterjee; One proposal <
ihat could bertiade is that the patent 
•could be taken ibintly by the research 
wdrker and the company. That would 
be bf help. There is that system i* 
.some places— I think in the U.K.— 
where although the person has been 
working in the research laboratory of 
a company, it is in his name as well 
as the company’s name that the pa
tent is taken.

, Dr. J. N, Banerjee: I think, Mi. 
;Chatterjee tried to make this point, 
dear in the beginning that our inter
est in th$ patent Bill is that we have 
a number of workers—bur members— 
who are in the pharmaceutical com- 
panics, and it Is in our own interest . 
to see that the atmosphere is condu
cive to further research in various 
fields. This is possible by having, as 

y o u  are doing here, Sir,—a Paitent Bill 
which will produce more research 
work and the companies will be pre
pared to invest in research. Also tech
nology tbday is more international. 
There should be give and take. There 
should be flow df technology from 
country to Country, s o ‘ ‘that we too 
develop ourselves. We shduld buy 
wherever we want to. In order to do 
so, the atmosphere should be con
ducive. That is where the Patent Law 
could give security to the people who 
are £oing to invest money in research, 
and indirectly, th^ profession is bene
fited.

9hrl R. P. Slnfca: What amount of 
mohey is being spent on research 
work on this basic, or product, or the 
three types of research works you 
have aaid, In this country? We have 
been told that the research expendi
ture'is to heavy that unless we pro*

* vide adequate patent protection, the 
*$eopfe whb spend the money on re- 
fcearcft work cannot get ^bmpeoaation.

;r Coiild you please tell us what should 
^e thê  relationship that should exist 
between the Tesearch investment and 

r* the patent protection^ .

^  Mr., (!halnnaa: We have got the 
answer yesterday. Y^erdS|yM. jjpople 

, . „:W^e h ^ , W^.gvfp t^V,«nfwef.'
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Shri R. P. Sinha: I would like to 
know from them.

Mr. Chairman: Have you got the 
figures as to what amount is being 
spent on research?

Shri K. C. Chatterjee: We cannot 
five the figures.

*rkfroT: «rr>r  ̂ fT R T f 
2 i  fa are 

#  #  ?rY 
*rr *rrf^ i fm stt't a 

mfim f, gnr 
jfr‘ jtt r r ^  % %  *ttt sr^r fft, Wrf? ?

fJTT ?>T«T t  fa 3T* 3RTTT %
far it ^ h- ^ tft -rrot

T̂ff5tr ?

Shri K. C. Chatterjee: What we had 
in mind was that when there is an 
emergency, the question of compen
sation does not really come in, but 
under normal circumstances, we feel 
that for the development of the re
search and industry, in the country, 
since there is already a provision of 
compulsory licensing, it doe$ not seem 
necessary that this particular clause 
need be there.

ffhrfirm : q t ^  w

| i W fo r
'\kt- 1 2  ^  W *

^  Sr
irnfe 40 wfr vm % f^rnr ^ 
fiirm I j &p*
% I If ^fVT vtht vpn* 5,

w  sm# $ i «rrr

y fore  *7% wm *tt *ft 
^W T^T/Tfft? wqr ^  s rFw
W ffrrl % ***** ^  1
^TT ^TpT ? .........

Shri K. C. Chatterjee: Actually you 
notice that in our Memorandum we

had selected only a few points where 
we have a * complete agreement 
amongst our members. On matters 
touching the price and trade, if we d# 
express any opinion here that will 
have to be regarded completely as our 
personal opinion because we have not 
got any brief from the Association on 
the points other than those that have 
been agreed upon. We have discussed 
this for many days and this is the 
greatest agreement that we have got 
amoAgst our members and our mem
bers felt it should be on^y these few 
points on which we should give any 
evidence. I am just wondering whether 
we could be excused in not answer
ing many points.

*Arfan : «nq % irotfyn 
% *rsr 3 *rc srftor % artf: ir «f$r f  :
“  . . . STTf ZTfH fa-fasw  «BTT

tjw fsfaiFsr tun !
i r  im  sprTf % ’tfair t?% f —  

tf ST5*T 3JTRI t o t  I fatfV ir 
ttr— , eft w  smwr it M tc  
faw  aRTn t o  | ? '

Shri K. C. Chatterjee: Here we
can only hope that it would be den* 
expeditiously. .

Mr. Cfaflnoan: You can give vour 
' personal views. Your Association may 

not ^ v e  authorised you to give opi*
... n!9n on this. You are an expert.

Shri K. C. Chatterjee: On what
point?

K Mr. Chairman: On the previous 
point raised i.e. on the price question*.

* $hrl K.” C. Chatterjee: Will you re
peat the question pleasef

«ft ^UffgT : fatft <Ft 
f<irarT^«TT^^*r,» ? ^ r 
* m  &c f  i

.*♦. -I * '*11 \ *' ■'; ■ *> •*« ftf • -*? - •• *K*r
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^ 40 sfr vm % fijrerr*
f a w  I W T T  t f f t  »ft v i  V Tg d M
I I f  3*WT fa* *T̂ f VOTT ^T^n g,
w ffa htt vrni% t  i to  t o  
v t f  g jr n i  S*r, frm ^ r v t  i f t
TT^ ^  fr^r 1TW TT «ft
^prarrsr =r ? s w m T « T T t t T N ? i ^ f r a  
faffffTa fTT̂  $  SH'3 r̂ * tf giTPT 
*TT ?

Shri K. CL Chatterjee: As I have
said, this will be my personal view.
I do not think that there need be very 
great difficulty in Government taking 
some sort of power to look into the 
eost and productin problems.

V

Shri Peter Alvares: My suggestion 
is personal view may not be insisted 
upon. After all he if a representative 
of the Association.

Mr. Chairman: Why not? He i* an 
expert.

S h riR . P. Sinha: I would like to 
make a statement. These two wit
nesses represent certain Association 
but they are, in their own right, 
great experts in this field. Sir, Mr. 
Banerjee represents one of the big
gest foreign concerns where (we are 
told he is working iii the capacity of 
probably Joint Managing Director) no 
patent products are manufactured. 
This is what he told us when we 
visited the factory. My knowledge is 
this, he is one of the inost resected 
men in the profession. I would re
quest you after everybody ha* put 
questions to give me one more opppor- 
tunity to put questions, and I would 
request Mr. Banerjee to answer my 
questions to enable us to find solu
tions of the various problems that we 
are facing in this committee. He can 
do so in his personal capacity.

Shri V. M. Chordia: You have men
tioned in your Memorandum that 
some clauses should be amended in 
accordance with the recommendations 
made by Justice Ayyangar. Do you 
have some differences with that re-

JB SU tiSSL__ ___________

8hri K. C. Chatterjee: This is again 
a personal question.

Shri V. M. Chordia: You have come 
here as a witness.

Mr. Chairman: You may say it is 
my personal opinion.

Shri K. C. Chatterjee: Well, we do 
not agree with everything that has 
been said in the report. But, on the * 
other hand, if you ask me about the 
points on whitfi we do not agree, I 
am afraid I personally am not pre
pared. i  must excuse myself by say
ing that I was not supposed to be _ 
leading this deputation.

Shri V. M. Chordia: You muct have 
seen the Indian Pharmaceutical Asso
ciation's report, addressed by Shri 
Rohit. You have given there a sche
dule, Annexure V, in which you havt 
given gross profit and other figures 
also. Can you give us some figures as 
to what percentage is spent on Adver
tisement and what percentage is dpent 
on research?

Shri K. C. Chatterjee: I personally 
cannot. I will request Mr. Banerjee 
to answer that question.

Dr. J. N. Banerjee: I am afraid ths
industrial point of view, as Mr. Chat
terjee has said is not represented by 
th^ Association, and I am unable to 
answer this question.

Shri B. K. Das: I find from your 
Memorandum that in some cases yo* 
want that there should be a provision 
tor compensation. I want to know 
what should be the basis of that Qom- 
pensation, if it is fit all conceived." %

. Shri K. C. Chatterjee: Our Idea w»« 
that normally when there 1<? com
pulsory licence there should be »• 
distinction made between the , Gov
ernment and the rest of the com
munity.

Shri B. K. Dm: There should be a 
prevision of compensation and there
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should be some basis. That was my 
point.

Shri K. C. Chatterjee; The basis 
should be exactly the same as com
pulsory licensing to any c-her party 
outside.

Shri B. K. Das: But here there is a 
provision for royalty of 4 per cent. Do 
you agree to that amount? That is the 
ceiling we have put there.

Shri K. C. Chatterjee: Well, this 
was a matter which was discussed by 
our Association and we felt that as 
scientists are wanting tc fall jn line 
with the Government it should be oui 
endeavour to agree to this. We had a 
number of our members who pointed 
out that it may not always be possi
ble to get a patent at this particular 
price. This, I am afraid, is one of the 
most debatable points and we had 
amongst ourselves difference of £>pi- 
nioij on this. In general, we felt that 
if a businessman really wanted a good 
patent and if he had to pay o be able 
to procure this, as is done in Japan, I 
ani told, he will only pay a higher 
amount if it is worthwhile for him. 
Perhaps this particular ceilijag may 
act against the country. But* ’ «hen, 
again the opinion in our Association 
is divided on this. That was the reason 
why we have not put it forecfully in 
our memorandum.

Shri Shyamnamdan Mishra: There
is no need to embarrass them any 
further.

S&rdbtr Daljit Singh: 1 want to know
whether you agree with the 'pillion 
giyen by Justice Ayyangar.

Mr. Chairman: He said so. They 
agree with the recommendations of 
the Ayyangar Report.

Sardar Daljit Singh: One thing
more. The Development Council, after 
taking into consideration all the facts 
affecting Indian production suggested 
that the local manufacturers should 
not pay .more than 60 per cent above

the c.i.f. price. I want to know your 
opinion. Do you agree to this sugges

tion?

Shri K. C. Chatter jee: This is again 
a matter of personal opinion, because 
we have tiot discussed this issue in 
our Association. At ihe moment, 
whenever a manufacturer starts 
making any basic manufacture, he has 
been procuring the raw-materials, ag 
far as possible, from the country, and 
in most cases he has been paying very 
much more than 00 per cent for hia 
raw-materials. Quite often, i4 becomes 
almost impossible to meet this parti
cular ceiling the Development Coun
cil thought of at one time. This is 
my personal experience with some of 
the companies I am associated with as 
adviser.

nr fannrt ^
T̂Tf̂ TTT t  I $ ^  *rmT

«IT^T | fa srrfaRjTTTT sfaa
wnr tft srro ftar *rwr $

irfyfinr
T?, ?>ff s tw r  srrq-

^  tsrt % i

Shri K. C. Chat ter Jee: I think, in *  
way, we have answered this question* 
Again, that is m y personal opinion. 
The Association will be quite happy 
to accept ten years unless there are 
legal difficulties, in which case we 
would like no distinction made bet
ween a pure chemical and a pharma
ceutical, because a pure chemical is 
quite often a pharmaceutical also.

sft war Jrjrrtrr : w  ^rr
srfasRr 5PTT ^  % f^ f f  ?f 
irrfWnff $

wT̂pft ? *raT srr<r ^rr

3TW WTfâ PTTf ^ mw T3ST fftr
vtI W t t ** *mff
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Dr. J. N. Banerjee: We have laid
this in a very. general manner in oui 
jnemorandum that this is affected by 
a number of clauses in the Patents 
Bill proposed—period of patent, ques- 

. tion of royalty etc. In general, what 
We said is that the atmosphere should 
be conducive so that the Indian en
trepreneur should be in a position to 
buy the know-how or the patent for 

, exploitation in the country. He should 
be in a position to pay whatever 
royalty he has to. There are a number 
of things which really affect this.

mm
ftr |f, *** w tfo

?m  fair $ vtr* , ^ r  
f, fiw t t  wrrwm q*t 

fr>IT f  v t fr*
3iT?r fh  tot m  1 ?rm
% farr *jsrr̂  ^rr a ?

Dr. J. N. Banerjee: This 19 a ques
tion of general development of the 
pharmaceutical industry in the coun
try. There are not on^r pateivU which
are not exploited ip the country.
There are a large number o f  drugs
on which there are no patents, which
are not manufactured in th^ , coun
try. That is more because of lack of 
technical know-how? It is really the 
todustriaV base of the country which 
has to be improved.

w* Nr  t
^  arwrr
«t  jrrfafrr ijv z* ft 1? arr?TT f , *«r fa

«fHrf v  ftnrr.rorr f„
sfW fwfr* I  » *pn nw.

Dr. 4. N. Banerjee: I could not ans
wer the; .question.

Shri Kashi Ran Gupta: Are inven- 
5ipn^, t)iese d^ys the result, of indivi
dual scientist's effort or collective 
effort o f more than one scientist** *

Shri K, C. Chatterjee: I shall have 
to go back to some of the points that 
I have touched before. •*

If you are talking about fundamen
tal research leading to the develop
ment of a chemotherapeutic drug, 
then it is a complete team work, and 
this teamwork so far has been tried 
in Government institutions in various 
countries without conspicuous suc
cess. So far, it is the development of 
industrial research which has pro
duced anything in the way of funda
mental chemotherapy which is worth- • 
while. This organisation is normally 

‘ a very huge one, so much so it may 
have to produce something like seven 
to eight thousand <frugs of which one 
may be of some use. Then there 1s the 
other part, wherfc the basis substance 
which somebody has discovered is 
altered 'slightly to ftlake a different 
drug which gives sortie t>eneftt per 
haps in activity or lessening of toxi
city.' This work can be done by in
dividual chemists. The third type, 
product development, eato be done by 
a very ’ sfnall team. It dbe« need a 
team, btit a small team. ...

Shri Kirill Ram Gupta: May I con
clude then that so far as fundamental 

" research fa ’conGdrned, as the t̂tcpen- 
ses *af t  HfeaVy, the individual scientist 

V‘A ii not in a position to do nutbh there?

Shri K. C. Chatterjee: You are cor
rect.

Shri Kashi Ram Gupta: Since basic 
resejarc^ (̂ as to be done in an orga
nised way either by Government or 
big industries, and applied research 
can be done on a smaller acale, may 
I conclude that“ wheVi somebddy app
lies for p parent it is Jor'product re
search arid that baste Vesearch has 
been done somewhere else? 4

Shri K. C. Chatterjee: That will de
pend on how the patent has been 
covered. Some patents are covered by 
the basid frtibfltance aSweW as all 
products th^feof. The#? are some 
Where jMit&it is taken merely on the 

tr ' Yundftftl^tfirt tfieMifrals "
•A* t,'. * . - - , .



Shri Kashi Ram Gupta: In this
Bill, the process leading to a product 
i* to be patented, not the product it
self.

Shri K. C. Chatterjee: I think we 
are slightly confusing the matter. Let 
us take the concrete case of sulpha - 
thiazol. If I am taking a product 
patent, whichever way you make it, it 
is covered by the patent, so that, 
starting from sulphathiazol, other re
searches that come up would not be 
covered by this patent at all* Oui 
scientist® would be free to take sul
phathiazol and convert it into othei 
products, and those will not be cover
ed.

Shri Kashi Ram Gupta: ls it a fact 
that most of our scientists employed 
by organised‘ industries are remune
rated ih buik and not on a percentage 
basis, in addition to their pay, for 
their inventions? •

Dr. J. N. Banerjee: It differs from 
company to company. I have no ex
perience of this.

Shri Kashi Ram Gupta: You have 
ssfid thBt a ten yeaf period will be

■ generally sufftoient. Mayv I kntiw whe
ther it is from the date of "completion 
of the specification as Provided in the 
Bill oh from the date o f the grdnt of 

1 the patent? I want to know whether 
you 'have considered it.

Shri K. C. Chatterjee: It is from 
the date of completion of the specifl- 
cation.

Shri Kashi Ram Gupta: My last
question is this, ftas your Association 
been able to consider the clause On 
revocation or was there any difference 
of opinion On it?

Shri K. C. Chatterjee: Anything
that we have notuwmtioned h^pe are 

! *ufch ibntroversial? *Tbktters' that we 
v *ould rather not  ̂refer to them. .

Dr. C. B. Singh: I suppose Mr. 
.. Banerjee is a scientist.

Dr. J. S. Battirjee: I started my
•'ttfe as a k i t ^ ^ n d  P m  in* ■ »r-i

.the capacity of a Joint Managing 
Director. The research department is 
under me. But I cannot say that I am 
purely a scientist now.

Dr. C. B. Singh: All right. Now. 
during the last 15 years, when we see 
the list of new single chemical en
tities discovered during the last IS 
years in various countries, we find 
that the number is 355 in USA 38 
in Switzerland, 28 in UK, one in Italy 
and one in India. Now, could you 
please tell us why, in spite of such a 

v Isrge number of talents in India—you 
have mentioned that thefts are 400# 
pharmacists in India who are - ’ djjinf 
good Work—the number of single pro
duct patented 0r discovered is only 
one, as compared to round about 35f  
in the USA?

Shri K. C. Chatterjee: India has
come* ‘out* with' one drug that has come 
out from Hindustan Antibiotics, where

• we have a sizeable research depart
ment. That department does compare 
reasonably "favourably with the 
research departments I have seen else

where in the world.

Dr. C. B. Singh: You are more or 
less at the top of this-firm as well. 
So, may I know from you what is 
the amount of money that you are 
spending on research at the moment, 
taking your turnover into account?

Shri K. C. Chatterjee: I personally 
can only haeord .* guess. In the re
search laboratories that I am associat
ed with 90 vdvisef to various compa
nies, I would say that in the middle

' • sized companies where I  am adviser, it 
is no more than about one and a half 
per cent. I am only expressing my 
personal opinion.

Dr. C. B. Singh: Yesterday we were 
told by ft very eminent; gentleman 
that it is almost a drop; not even t.l 
per cent. *

Shri K. C. 4 Chatterjee: My own
Wkpgrience HairHbean with thê  com- 

";paniies‘ thatwerein^iifRcuities.



lhr. C. B. Staffe: A  very important 
question today is this: out o f a large 
•umber of products which are being 
processed by the pharmaceutical 
firms, what is the proportion of 
patented drugs to unpatented drugs, 
and what is the percentage?

Shri K. C. Chatterjee: If you are 
talking about the number, then, I 
think it is not very significant, but if 
It comes to the amount invplved..

Dr. C. B. Singh: I am talking about 
the number of patented drugs being 
told out and the number of unpatent
ed drugs. I want you to tell us, as 
t pharmacist, what is the proportion 
of the patented drugs that you are 
felling in the market as compared to 
the unpatented drugs.

Shri K. C. Chatterjee: About 80 per 
tent will be unpatented.

Dr. C. B. Singh: 1 am talking about 
Ihe number, not the money. Is it not 
greater in number?

Shri K. C. Chatterjee: It may be 
more.

Dr. C. B. Singh: The greater part 
of the processes that you are putting 
In the market is unpatented. I* that 
oorrect?

Shri K. C. Chatterjee: Yes.

Dr. C. B. Singh: You have said that 
the pharmacists wanted help. What 
will you suggest? Will you suggest 
that we Could put down a compulsory 
expenditure on research on the sale 
outturn of the company so that they 
will be bound down by a schedule 
that they will spend  so much money 
*n research?

Dr, J. N. Banerjee: The companies 
have to exist more or less upon the 
product o f their original research, 
and so, the companies must bring out 
more and m ore n ew  drugs and they 
would have to spend a large amount 
o f money on research. But by com
pulsion, X do not know how far wo

will he able to force the pharmaceu
tical industry to spend. It depends 
upon various companies.

Dr. C. B. Singh: You know that they 
are not doing it and you are aware 
of it. I am asking the question whe
ther something can be done so that 
they will be compulsorily bound 
down to spend money on research. I 
know it depends upon the directors of 
the firm. .

Shri K. C. Chatterjee: Here again, 
the Association would like to see ' it 
done, but I do not think we can 
suggest how it can be done or what
should be the specific method. *\ •

Dr. C. B. Singh: In some cbuntries 
they are spending about 5 to 10 per 
cent of their outturn on research, and 
some countries are spending more 
than that. Would you like to suggest 
something?

Dr. J. N. Banerjee: The first thing 
today in India to( do is to establish a 
pharmaceutical industry where our 
needs are met. We may not be able 
to start running them just now. We 
might be able to accept things which 
have been discovered in other parts 
of the country. We are jniles and 
miles and year? and years behind 
other countries. Let us buy those 
which are already available and then 
start making our own research.

Dr. C. B. Siagh: You have been 
doing nothing but copying others all 
these years. You still want to 
perpetuate that copying?

Dr. J. N. Banerjee: Only a few
years ago our pharmaceutical indus
try started Let us make those drugs 
which our country needs today a nd  
then from that basis let us proceed, 
because the industry can spend on 
research only when they have suffi
cient profit which they can plough 
back Into their research organisation. 
Unless the outturn is high, you can
not force anyone to do research by 
ooznpulsion.
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Dr« C. B. Singh: You are speaking 

as Director of the company; not as a 
•dentist. Thank you.

Shri Babuhhai M, Chinai: The wit
ness has said that they would be 
satisfied with a period of 10 years for 
a patent. They have themselves said 
that they represent only the research 
employers in their individual capacity 
on this association. May I know 
whether their view as individitals is 
shared by the pharmaceutical indus
tries as such? Even 16 years, accord
ing to some of them is not sufficient, 
because the initial 6 or 7 years are 
taken away in primary research and 
by the time they come with a definite 
proposal, the period left is very short. 
So, is your view shared by the indus
try as such.

Shri K. C. Chatterjee: No; industry 
would like a longer period.

Shri Babubhai M. Chinai: If that is 
«o and if it is the industry which will 
be paying the research scholars, how 
is it that you express a view which 
is contrary to theirs? *

Shri, K. C. Chatterjee: A  large 
number among us are holding high 
positions in various industries and we 
hope to persuade them.*

Shri Babubhai M. Chinai: Persua
sion comes afterwards. The question 
is whether it is really practicable.

Shri K. C. Chatterjee: The industry 
says in certain cases it takes a very 
long time before a patent can be 
exploited. If the Government agrees 
to that proviso, then we have no 
objection.

Shri Babubhai M. Chinai: Regard
ing clauses 99, 100 and 102, you say 
it is unfair that the public sector com
panies or Government departments 
should have the patent free. Is this 
observation of yours based en the 
Constitution of India which says that 
Government has no right to take away 
anybody's property free and compen
sation should be paid?

Shri K* C. Chatterjee: We were not
thinking about the Constitution. /We 
were thinking that if you are going 
to have a patent system, the protec
tion should be there.

Shri Babubhai M. Chinai: You have
said that only 1 per cent of the turn
over will be spent on research. We 
are very badly in need of research 
to bring down the cost of production 
so that apart from local consumption, 
we can export our products. So, 
don't you think there should be more 
spending on research and if necessary 
Government should give some incen
tive for more research so that ulti
mately the Government and the people 
fvill be benefited?

Shri K. C. Chatterjee: There is ne 
doubt about the need for more money 
and efforts going into research. How 
to ensure it, I am afraid we have not 
been able to come to any decision 
about that.

Shri P. K. Kumaran: In your memo, 
randum you say that in developing j  
countries, a judicioug compromise 
should be made between effective 
patent protection and measures to 
safeguard against possible abuse of 
such protection, etc. Will you elabo
rate what you mean by judiciou* 
compromise? '

Shri K. C. Chatterjee: I mean the 
fcort of thing the Bill wants to do. 
Compulsory licensing is one such 
compromise. The provision regarding 
royalties is another.

Shri P. K. Kumaran: So, on the
important points, you consider the 
Bill is a judicious compromise?

Mr. Chairman: They agr^e that it 
is so.

Shri P. K. Kumaran; They object 
to clause 96(3).

Mr. Chairman: They say when
there is an emergency they agree t» 
it. ’

Shri P. K. Kumaran: If the drugs
which we require are available in the



•owjtry only at a very high cost and 
if Government decides to import it, 
will they objedt?

Shri K. C. Chatterjee: If there is no 
emergency and merely because a pro
duct is available outside at a cheaper 
price than in the country the Gov
ernment wants to import it, our 
association would object to it. ' W e  
would rather wish that the Govern
ment forces the industry to make it 
in India at a cheaper cost by giving 
it all incentives and help. Otherwise, 
the Indian industry will be hampered.

Shri P. K. Kumaran: Then why 
do you object to clauses 09, 100 and 
102 which give the Government 
undertakings the right to exploit the. 
patent?

Shri K. C. Chatterjee: Compulsory 
licensing is there and we have no 
abjection to it. We are in favour of 
manufacturing any product in India.

y  Shri P. K, Kumaran: You are in 
favour of Government being vested 
with extra powers to force the indus
try to manufacture it here?

Shri K. C, Chatterjee: Yes.

Shri Dalpat Singhr In your view, 
should the time for a patent be the 
same or different in the developing 
•ountries and in the developed coun
tries? What are your reasons?

Shri K. C. Chatterjee: I think one 
•f the problems of all developing 
countries is that technologically it 
takes them considerably more time to 
put a product in the market. After 
the chemist has finished his job, the 
elinkral assessment has to be made. 
Simultaneously with it, the technolo
gical aspect of large-scale manufacture 
will have to be considered. In both 
these two fields, at the moment, our 
•buntry has not made very great 
advance. Comprehensive clinical 
trials, in a sense, that is necessary 
for drug research is not there in our 
•ocmtry. It does take at least three 
years before we can niake apyassesa- 
■rent. Similarly, it is not enough to

design a plant We need first ' 
develop not only the laboratory 
method but a method for manufac
ture. Having done that we need 
chemical engineers to design the 
equipment. When they have designed 
that, it takes a very long time to get 
delivery of the plant. To give 
you an example, for reaction tanks, 
orders placed on even very well 
equipped firms will not take anything 
less than two years. Therefore, in a 
developing country it is not easy to 
exploit a patent quickly. In the 
United Kingdom, about which I have 
some experience, there are certain 
plan"s which are called multi-purposr 
plants. Drugs are coming in one by 
one and becoming obsolete. . There
fore. it is necessary that the research 
work done, is exploited very quickly. 
They have certain plants which with 
certain adjustments can within a 
period of a month take up $n entirely 
new chemical substance. On that 
basis, it will be my submission that 
a developed country need not have a 
very large number of years. Suppos
ing we want to say that it is reason
able to expect a research to be ex
ploited in a period of 7 to 8 years, 
by giving just a year or two extra 
perhaps a developed country may be 
able to do that, but our Country will 
take an additional three or four years 
in the beginning to be able !o put 
anything in the market.

Shri A. T. Sarma: You have stated 
in the concluding paragraph of your 
memorandum that certain clauses art 
to be amended according to the re
commendations of Justice Ayyangar. 
Will you enlighten us by giving 
three or four concrete instances?

Dr. J. N. Banerjee: We do see
that there are a number of things in 
the present Bill which are contrary 
to the recommendations of Justice 
Ayyangar. T he  general feeling in our 
Council was that Justice Ayyangar** 
report was based on a very thorough 
study of the subject and therefore it 
should receive full consideration of 
the Committee. There is, for e*n 
ample, clause 2 (h) about fae defi
nition of “public undertaking99. Jus-
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tice Ayyangar nas said that the defi
nition* should be restricted arid it 
should not include organisations like 
the CSIR. We see that the definition 
as given in the present Bill in rather 
wide and is contrary to what Justice 
Ayyangar has said in his report. 
There is also the clause relating to 
royalty. Although the considered 
view of a majority of members of 
the Council was that 4 per cent i3 
all right, there is another view that 
if you place a ceiling on royalty it

4 might hit the interests of a genuine 
Indian entrepreneur. Supposing 
there is a certain process which a 
certain foreign company has, a truly 
Indian company in order to make 
this process more economic would 
not be able tp have it because, after 
all, you cannot force ianybody to 
part with hi$ property unless he is 
given the price he wants for it. The 
amount of royalty compared to the 
total cost of production is not much 
and, therefore, my feeling is that we 
should not put a ceiling which will 
truly* put an Indian entrepreneur 
at a disadvantage. There are other 
means by which the Government can 
put a ceiling. There are other clauses 
like appeals etc., where we have said 
that it should be judicial appeal. We 
have also said that there should be 
screening of pharmaceutical manu
factures in a more vigorous way to 
see that A, man is really competent to 
do the job and make standerd drugs 
etc. ;

ShrJ K. y. Venkatachaiam: Is your 
organisatioft-lthg only organisation re
presenting pharmaceutical dealers in 
India or is *%re any other organi
sation? 'i ,v>

Shri K. C. Chatterjee: There are
chemists and drii||iste associations, 
there are hospital association^* 
pharmacists association etc. But the 
slant in almost ev#^;case is toward? 
trad© mi ion activities*. A large num
ber of these associations are .mem
bers of our organisation as well. Sq 
we have tried to keep the trade union 
activities as far out as possible. We 
eannot claim that we .are the only 
organisation, but I think we can claim

that we are the only academic sort 
of organisation. -

Shri K. V* Venkatachaiam: Could
you say that your membership in
cludes quite the large majority of 
the people who are in this field?

Shri K. C. Chatterjee: I think we 
can say so.

Shri K. V. Venkatachaiam: From
t hat point of view, I think the Jomt 
Committee will attach the greatest 
importance to any evidence that you 
might give to the Committee. I would 
like to ask one or two general ques
tions. Even if you are not able to 
answer them from the point of view 
of the Association as such, if you 
could answer them in your personaJ 
capacity, it would be valuable to the 
Committee. First, what is your own 
impression about the amount of 
money spent on research? You were 
saying that it is not adequate. But is 
any money spent on research at all 
now?

Shri K. C. Chatterjee: CIBA Re
search Centre is the only one wWch 
has done something in an organised 
way. Bengal Immunity R^earch 
Centre is also reasonably well orga
nised. Apart from them, I personally 
think that we do not have any re
search organisation of the type we 
require.

. Shri K. V. Venkatachaiam: You
were mentioning three t ^ e s  of re
search-basic fundamental research, 
molecular changes and product de
velopment.

Shri K. C. Chatterjee: Product
development is done in all medium
sized factories. I am not suggesting 
that is not important, but that nart 
of the research which is money-con
suming is done, as far as I know—I 
may be wrong—onlv in two centres, 
namely, CIBA and-Bengal Immunity.’

ShH K. V. Veflkataehalamr What 
ab<Mit public sector factories?

, Shri K  C. Chatterjee: i am very 
much impressed with the research 
that is being carried out at Pltnpri. T
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think thev have got a very good re
search centre. That is the type of 
researcJt that should be done. So far 
as the national laboratories are con 
cerned, if  w e  com pare them with 
what is being done outside India, 
t.hov are not doing anything at all.

Shri K. V. Venkatachulam : What
is your ow n im pression about the 
developm ent o f pharm aceutical in 
dustry in India during the last ten 
years? A re they m aking m erely  f o r 
mulations or does it go down to m ore 
basic levels0

Shri K. C. Chatterjee: We have
made trem endous strides; there is no 
do'.ibt about that. M y ow n im pression 
Is that w e are doing extrem ely well.
; w ould  like to see the production 
costs going down. But w hen I raise 
this point I am told that the prices 
of raw materials have gone up.

Shri K. V. Venkatachalam : Quite
an amount o f evidence has been
given before the Joint Com m ittee

\ that the total effect o f  this Bill, when
\ t  becom es law, w ould  be to retard 

^% ie^g£velopm ent o f pharm aceutical 
Industry. T he intention o f  patents in 
the fin'Si^xteckonii'^ is to produce 
more gootf ^ a l i t i f  products. So, what 
is your own vi<?w\about the effect o f 
this B ill?

Shri K. C. Chatterjee*: fetcept for
the ceiling on royalty that you have 

it down, which m ight cause srome 
iculties. I personally do not think 

(Hat it w ill retard progress.

R P. Siuha: The prices
charged by the industry for patent 
drug?; are very  high and the reason 
given is that they have got to meet 
the cost o f  research. It is true that 
the com m unity has got to meet the 
co s t ’ o f research A t the same time, 
the pricps o f life-snving or health- 
giving drugs should not be unreason
ably  high. Since Sandoz w ould  be 
it iA in g  a reasonable profit on their 

I w ould  lik& to know  
from  TH. Banerjee as tie is running 
a model liaboratory whether the pro

fitability in patent drugs today . is 
unreasonably high and, i f  so, whether 
som e steps^fhould be taken thrdugh 
the m edium  o f the Patent B ifl to 
bring dow n the profitability without 
affecting the research on drugs.

Dr. J. N. Banerjee: We are now
discussing the Patent Bill and I think 
cost does not com e within the pur
view  o f the Patent B ill ’Vtthich you 
are considering. Y ou  w oula agree 
that research costs a lot o f m oney i* 
the laboratories and that the few  
products which com e out o f the labo
ratories should bear the cost Of ^re
search. I could not say w hatsis rea
sonable profit. I am sure t h i  G ov 
ernment have got adequate fKJwerS 
already to control the prices, outside 
the purview  o f the Patent jjtfll. A bove 
all, there is com petition. the best 
w ay to control the price  J s  to have 
free trade. Let a num ber 01,companies 
make the same drug. I ana sure com 
petition will ensure that prices o f 
drugs com e down. Even today in the 
pharmaceutical industry there is a 
lot o f com petition. I f gome com pany 
comes out w ith a new  JSnlg, it doos 
not mean that it h as-, a m onopoly. 
Another com pany vcould m ake a drug 
o f that class. Then* \he cost o f the 
drug has #som ethifig ^o do with the 
cost o f .r a w  piaterials, cost o f  energy 
etc. Because o f these, the corrt o f 
even unpatented drugs is higher ia 
India.

r̂rtfb̂ ht 
f&fchs to 

Drug 
which 

ther fa ci- 
to make

Dfr. C. B. Singh: The G
o f India is spending Rs.

35 lakhs on the C qi 
Res&ajrch Institute, Lucknj 
has a*good laboratory an< 
lilies. CDRT beei^
any novv d ru g s^ jp g .

uri K . C. C h a t t e r i s  jjKs fa r  I 
/are, no orm aitf driig has com e 

CDRT. n  *: /

C. B. S in g h jL V o u  are repre
sent ng a very J ^ K r t a n t  organisa
tion and probifbly you  are keepfhg ia 
tou ch *^ ith  what the CDRI is doing. 
Hj|3fop'y ou  nny *dea °* problem s 
< # w h ic h  they" are w orking in the 

. CDRI? H
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C. Chatterjee: Not re

cently.

Mr. Chairman: We will try to visit 
that.

Shrf Borkar; As you have repre
sented, drug inventions have got a 
special significance to us. Unlike other 
inventions, where the invention is the 
property of an individual and the 
experiments are confined to the pre
cincts of a room, in the case of drug 
research you have to go out into the 
field to the hospitals, and carry out 
clinical trials, maybe, on thousands 
of patients, before you market a 
drug. In that sense a large number of 
patients on which the drug is tried 
out participate in your research. Un
less you give something back to these 
people, you will not have done your 
duty by those people. In this context 
do you not think that the patents of 
drugs* should be a special considera
tion on the part of researchers and 
firms who do research? Although you 
say that the question of prices is se
parate but it does have a bearing on 
prices, to the extent that medical 
people and patients participate in 
research. So, should you not give 
anything back to.them in the shape 
of reduced cost of drugs?

Shri K. C. Chaterjee: I must say
that this is a new angle that lias 
not occurred to me before. I have a 
feeling that Dr. Banerjee has ans
wered your question by saying that 
at the moment we are concerned 
.with how to make things in India 
and how best we can make them. As 
regards price fixation, really, the 
Government has the power to guide 
the industry and to force us also. 
There should not be any reason why 
this costing should not be avail
able to Government for inspection 
for fixing a reasonable margin of 
profit to the people who are manu
facturing them. But I cannot see how 
people who have been unknowingly 
co-operating with us in the clinical 
trials co u ld  get a falrljr direct benefit 
—in a general way, yes; but, there

again, I think, the best possible re
medy would be for the Government 
not to let the industry too
much profits.

Mr. Chairman: Thank you very
much, gentlemen.

The witnesses then w ithdrew .

II. Bundesverband Der Pharmazeuti- 
schtfn & Industry E.V., Frankfurt Am 

Main, West Germany.

Spokesm en:

(1) Mr. Curt Engelhon:, Presi
dent.

(2) Dr. Scholl, Adviser.

(The witnesses were called in
and they took their seats)

Mr. Chaiftnan: Gentlemen, the
evidence that you give is public. It 
will be printed and distributed to all 
our Members and will also be laid on 
the Table of Parliament. Even if you 
want anything to be treated as con
fidential, it will be printed and dis
tributed to our Members.

We have received your memoran
dum and it has been circulated to all 
the Members. If you want to stress 
any particular point or wish to make 
any new point, you may kindly do so. 
After that our Members will ask you 
some questions.

Mr. Curt Engelhorn: Mr. Chair
man and'hon. Members, it is a privi
lege for us to be able to present our 
views to this Committee. We have 
come all the way from Germany since 
we consider your task a very impor
tant one. Please accept our observa
tions as sign of co-operation and in
terest in the welfare and develop
ment of your nation.

I would first like to introduce my
self. My name is Curt Engelhom. I 
am President of the German Fhama- 
ceutical Manufacturers’ Association. I 
am also President of the C. P. Boeh- 
ringer & Sons, Mannheim, Germany. 
I have brought with me Dr. Scholl,
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who is Secretary at the Association 
ahd a specialist in Genhan latent 
law. He will be able to answer or 
help me answer detailed questions in 
regard to the German patent law.

As far as our Association is con
cerned, it has 657 member-companies. 
These 657 companies account -for 95 
per cent of the production of phar
maceuticals in Germany. 1 can say 
that our Association is highly respect
ed and that it is heard by our Govern
ment as well as t&e governments of 
the Common Market countries for the 
preparation of important legislation.

Next I would like to point out that 
we are very much impressed by the 
parliamentary procedure that is fol
lowed in this country. We. have the 
feeling that a fair hearing is given to 
many different parties and we have 
the feeling that this does justice to 
the complications and the complicated 
side of this subject you haye  under 
consideration. Knowledge, of course, 
of all these many sides leads to res
ponsibility and we admire that this 
responsibility is not being evaded.* 
We consider this type of he&ring an 
important and possibly unique prece
dent.

Now, I would like to point out to 
the hon. Committee the three Hoots 
from which my interest, in this case, 
stems. The first is an interest in 
your country which goes back to a 
very close friendship which I formed 
with one of your countrymen when 
we went to the University together. 
The second is a joint venture which 
my company formed with Indian part
ners in Bombay. In this joint ven
ture, we are producing drugs and we 
are producing one very important 
drug chlorophenicol, Prospectrus Anti
Biotics, a board spectrum Anti-Biotics 
In considerable volume. The third 
root is an old interest and friendship 
that exists between Germany and 
India. I do not have to go  into de
tails. I tklieve, you are aware of 
some of^ these aspects that go' back 
many many decades or even centuries.

The steady progress which your 
country i* making is being watched 
with sympathy and admiration in my 
country. We realise that the prob
lems you are faced with are moun
tainous or, to use an Indian express 
which is even more appropriate, Hinuu 
layan. Your determination to solve 
these problems democratically finds 
our admiration. The co-operation 
between India and Germany has 
grown tremendously over the years 
and we believe that it should grow 
further. Gradually, an inter-depen
dence between our countries in certain 
aspects is developing tnd we believe 
in view of such relations, important 
policy decisions are observed closely 
since the effect of such decisions go 
beyond the material plane. They 
form the basis of future co-operation 
and Germany wishes India to progress 
and prosper.

We feel that in this particular issue 
o f patent legislation there are simi
larities in the situation we have faced 
in the past and the situation that you 
are facing today. A similar or identi
cal approach to the solution of these 
problems would, of course, help 
mutual understanding. We also hope 
that our observations may contribute 
something in helping you to solve your 
problems. This, of course, has an in
fluence on the general attitude in re
gard to the readiness to invest money 
in a country or to start any sort o f 
enterprise.

The Patents Bill you adopt will have 
much to do with economic advance
ment of India. Many studies show 
that the fundamental approach can
not be different between developed 
and developing nations. I believe the 
root for that is that research is inter
national, more so than almost any 
other human activity. Specially, the 
research in natural sciences, in engi
neering and in medicine is />f that 
type. Therefore, the research utili
sation and the protection o f certain 
fruits o f research is an international 
problem. This is demonstrated by 
the fact that the United Natioris h ive 
given <*msiderable’ attehtldfn vto 
problem. There is a so-called BIRPI



model law for under-developed nations 
in order to provide guide-lines for 
siich laws in such countries. The 
Paris Union exists as a BASIS for 
countries which have patent laws 
which differ in details but which all 
adhere to certain principles. It was 
interesting for us to see that even 
countries like Russia joined the Paris 
Union. Then, there is the draft of the 
European Patent Convention, an at
tempt to coordinate European Patent 
law as closely as possible so as to 
make the flow of ideas back and forth 
even more easy.

We would like to report on the 
German experience. This, after all, 
is what we know most about. As you 
well know, the last War was a trem
endous stain on Germany’s economy. 
When the War was over, most of our 
production facilities were destroyed.
I remember very distinctly, at the 
time I was still very young, IT could 
hardly imagine* that this could ever 
be rebuilt. The patents were confis
cated by the Allied Nations that had 
been fighting against Germany and 
these patents were the German intel
lectual property. One aspect to that 
I find quite interesting is that even 
though the patents became free and 
anybody could- use German patefits 
outside Germany, the Allied Nations 
did not get much out of that. It so 
happened that using other people’s 
ideas and other people’s inventions 
without any contact with the original 
inventor did not seem to turn out to 
be a good proposition.

Then, we came into the reconstruc
tion phase after we went through the 
devaluation of our money at 10: 1 , that 
is, for 10 fieichs Marks which we had 
at the time, we got 1 D.M. After this 
devaluation, the reconstruction we 
ahead at a much more rapid pace. I 
would like to give you a few figures 
here. In 1053, the gross national pro
duct was 147 billion D.M. and in 1965 
it had grown to 448 billion D.M. But,
I , think, ,$ ie  &WP* *** regard to, 
ports is levqu more interesting. Jn 
1950, the exports were to the tune of

8.3 billion D.M. and they grew In 1966 
to 71.6 billion D.M., that i*> about 9 
times as much.

Germany has maintained its patent 
system in spite of the fact that Ger
man patents were not recognised in 
almost any other country* We see 
now that this was a wise decision. At 
the time, it was controversial and the 
idea of retaliation by not recognising 
foreign patents in Germany, o f course, 
played an important part. It was 
realised, however, that, by not recog
nising foreign patents, we would not 
get any support, any positive attitude, 
of foreigners who could help us. Our 
state was very difficult inasmuch as 
we had had a very high level of re
search before the War. But so much 
went into the Defence effort and so 
much was completely interrupted by 
the War that the 10 years between 
1939 and 1949 or 1950 threw us back 
very considerably. We had to find con
nection again with international re
search. In order to accomplish that, 
it was decided to keep the patent law 
and continue to give full protection 
to foreigners, and free use of taking 
of licences was made. The result was 
a considerable outflow of royalties. I 
can tell you that we are -spending 
more in royalties than what we are 
taking in. We have the exact figures 
with us and we can give them to you.

The German patent law, I would 
like to highlight quickly, has a num
ber of provisions that, I think, are of 
interest to you. TTie protection that 
we give in the German patent law to 
the inventor lasts for 18 years.

Mr. Chairman: From which date?
Mr. Curt Engelhorn: From the

date of application.
Now the question arose in connec

tion with the Kefauver hearings in 
the United States whether there 
should be a change, whether the term 
of patent^ pertaining to drugs should 
be shortened. There were two rea
sons /why n$ such step yas tak^n 
seriously. One, of them* ijas, pn^joJ 
principle. It was felt that one cannot



di^iJm natebeitween different cate
gories of research or invention. The 
second was that it was Considered of 
little consequence whether the dura
tion of patent protection was 18 or 20 
or 16 or 14 years and in order to real* 
ly make a difference, one would have 
to cut down the duration of any par
ticular group of patents very much 
and this, it was felt, was not warrant
ed. I believe, however, that giving 
adequate protection to the inventor 
played a very important part. In 
Germany we have the institution of 
product by process protection. This 
means that, in the case of chemical 
inventions, the processes are protect
ed by patents and with it also the pro
duct produced by such processes. It 
is important to point out, however, 
that with this type of protection, it is 
very difficult for the inventor to prove 
that anybody else is infringing his 
patent rights. For this reason, a re
versal of burden of proof is provided 
for in the German patent law. In 
fact, the protection in Germany is 
very strong; it can be compared al
most to the amount o f protection that 
is given in the United States. Third
ly, as far as importation is concerned, 
the importation of drugs or products 
that are patented is considered an in
fringement of the patent.

An infringement of the patent is 
not a matter that is taken lightly in 
Germany. Infringement is a criminal 
offence.

In regard to compulsory licences, 
there are provisions in the German 
patent law. They pertain to pvblic 
interest. If the Government thinks 
it necessary in public interest, it can 
issue a compulsory licence. However, 
there are two aspects that have to be 
mentioned. Compulsory licence in- 
eludes the duty to compensate the in
ventor and secondly, full recourse is 
given to courts. An inventor can ap
peal to courts through all the three 
stages; he can go upto the Supreme 
Court. The courts ask “ public inter
est* to be defined very exactly; no 
loose definition is accepted by courts. 
In fact, ho compulsory licence has

been issued since the War. It is also 
provided that a compulsory licence 
can pertain only to the manufacture 
and not to the importation of any 
such product.

An institution like “ licences of 
right” does not exist in the German 
patent law. As I understand it, 
“ licences of right” mean that any one 
can apply for a licence; that he does 
not have to prove whether he is able A 
to work it or does not have to stand A 
up to certain other criteria. In Ger
many this is not so. First of all, the 
public interest has to be proven and 
secondly there are also such things as 
the ability of the applicant to work the 
patent, the ability of the applicant to 
pay a commensurate royalty, etc. In 
the German patent law, no ceiling for 
royalties is provided for. Royalties 
are generally agreed upon freely bet* 
ween the parties. In the case of com
pulsory licences, the court will fix the 
royalty, but again the patent holder 
has the opportunity to appeal.

Patents generally, according to 
German law, cannot be revoked. There 
is, however, a provision for temporary 
suspension of the patent in the inter
est of public welfare. But this clause  ̂
has never been used. The idea be
hind it is that, if there should be an 
epidemic, for instance, and the Ger
man drug production would be insuffi
cient to cover the needs, then the 
Government would suspend the patent 
temporarily for the period of emer
gency and be free to import the pat
ented drug by payment of reasonable 
compensation.

I would now like to come to a close 
and short summary. It is our feeling 
that research is international and that 
protection of intellectual property is, 
therefore, of great importance for 
international economic relations. The 
more we handle such questions inter
nationally, the more there will be the 
flow of information and co-operation. 
We also hope, of /course, that the con
tinued development of ttiis country ,

' Will go on. Ttfe foresee a tlrirt and * 
day when inventions of importance,
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9* *reat importance possibly, will be 
made in this country and we believe 
that the inventors of this country will 
then be grateful for clear and strictly 
applied patent laws in other countries. 
CJear laws and regulations do provide 
a basis of confidence. I think this is 
important for international relations in 
general.

Thank you very much Mr. Chairman 
and hon’ble Members for listening to 
me. I am now open for questions.

Dp. L. M. Singhvi: In particular I 
f would like to know what provision is 

there in your country in regard to 
licensing by right available to the 
patentee?

Mr. Chairman: It is not there—he 
said.

Dr. L. M. Slnghvi: It is in the
statement submitted to us And circu
lated by the Secretariat that in Ger
many there is a provision under which 
a patentee can apply to be marked as 
a licences of right. What is this pro
vision?

Mr. Cart Engelhom: I have a writ
ten answer to this. I am not a patent 
expert. So I have to look it up. So, 
please excuse me.

I will read out the question:

Can you say that according to 
German Patent Law any patentee by 
a declaration to be published and re
gistered may permit another person 
to use his patented invention subject 
to adequate compensation?

Now this question is somewhat di
fferent from yours. But this is the 
closest provision there exists akin to 
something like a licence of right.

The answer to this is Art. 14 of the 
German Patent Law which refers to 
the so-called declaration and the will
ingness of the patentee to grant licence 
to anybody against adequate compen
sation. ' This declaration is published 
and registered. Afterwards only one- 
half of (the annuities Js to be paid

by the patentee. This jwssibllity ac-
• cording to Clause 14 ik practically 

never used by bigger industrial firms, 
but single inventors and small com
panies who have no possibility to pro
duce or utilise the invention in any 
other way and who at the same feme 
want to save money, sometimes make 
use o f this clause. They wish to invite 
as many licensees as possible. Decla
rations according to Art. 14 during 
the period 1950—64 were 10,630 patents 
and in 1965 there were 8̂ 000 patents.

e have no particular experience 
ourselves as to what the results o f 
these declarations are. It must be 
kept in mind, however, that such a 
declaration is completely Voluntary. 
Nobody can force the patentee to 
make this declaration.

Furthermore, the royalty to be 
agreed upon is not fixed beforehand 
but must be negotiated between the 
parties. In our opinion, Art. 14 of the 
German Patent Law cannot be com
pared to anything like a licence o f 
right.

Dr. ‘L. M, Singhvi: In your memo
randum you have said that there is 
only process protection in Germany 
but that there is a provision under 
consideration for patent protection of 
the product also. What is this pro
vision and why is this thing being 
considered now? At what stage of 
consideration is this provision of the 
patent protection of the product?

Mr. Curt Engelhorn: As far as I
know—Dr. Scholl has more details 
about that—the situation is that the 
process protection presents consider
able problems. One of the problems 
is that in order to get adequate pro
tection the inventor has to study very 
many different processes. After all 
in chemistry, once you synthesise 
a valuable product, it is the value of 
the product that is of importance. It 
is particularly so in the pharmaceu
tical field. Now any educated chemist 
can devise a process around a single 
patented one. So all the investiga
tions the inventor has made in the 
development of this product and



470

testing it pharmacologically, lexicolo
gically and clinically and so on, 
would have come to nothing if you 
were going to patent only one pro
cess.

M*. Chairman: That amendment 
has not yet been passed?

Mr. Curt Engelhorn: Has not been 
passed.

Mr. Chairman: The current law
is only for process patent?

Mr. Curt Engelhorn: Another diffi
culty in respect of process patent is 
its interpretation by the courts. It 
is very difficult to administer in the 
court. For that reason it is consider
ed that the product patent should be 
introduced. But it has to be mention* 
ed here that this draft o f the European 
Patent Convention which! has been 
agreed to by the German Government 
and it has been also agreed tb by many 
other Governments and has been re
viewed also by a number of nations 
does provide product patents even for 
chemical and pharmaceutical inven
tions so that if Germany wants to 
enter this European Patents Conven
tion, it will have to change its law 
in that direction.

Dr. L. M. Singhvi: You have men
tioned that process protection is with
out meaning unless there is a shift
ing of the burden of proof. In that 
connection you say that in practice, 
this would mean that it would be im
possible to effectively prevent infringe
ments since the infringement can
not be proved. Could you say why 
it is impossible to prove an infringe
ment? And why the burden of proof 
should be shifted?

Mr. Curt Engelhom: You cannot
tell from the final product by what 
process it is made. In rare cases it 
may be possible if you have an impure 
substance to analyse it down to a cer
tain point where you can trace more 
or less what intermediates or solvents 
have been used. But in a highly puri
fied final product it is practically im
possible. Therefore the inventor can

not prove that his particular pracese 
has been used. Therefore, it is neces
sary for the man who is charged with 
infringement to prove that he has not 
used this process.

Dr. L, M. Singhvi: Under Sec. 06 
you have made an observation that it 
should be modified to limit the gene
rality of these statements and to clear
ly define the Government’s powers to 
revoke any patent if it considers that 
it is mischievous or generally prejudL. 
cial to the public. Could you indicate 
in what way it could be made more ' 
specific or whether it could not be left 
to the court or the constituted autho
rities to determine as to what is mis
chievous or prejudicial to the public 
interest?

Mr. Curt Engelhorn: It is one
question, I think, on which the obser
vation is very well taken. I think it 
is a matter of how things are admin
istered in specific countries. As I 
have pointed out, in the case of pub
lic interest, in Germany the public 
interest has been interpreted by the 
courts and the courts have very clear 
definition. Now in this particular case 
we feel that it would of course in
crease the security if these terms ‘mis
chievous to be state’ or ‘prejudicial to 
the public* were defined a little more 
closely. We generally know what 
“mischievous* means; we know what 
“generally prejudicial” means; but we 
don’t know what the Parliament, 
which is supposed to pass the law, 
means specifically when it says that.

Dr. L* M. Singhvi: What was the 
state of the patent law in Germany 
before the second world war began 
as compared to the post-war patent 
law in Germany, particularly in res
pect of compulsory licence, licence o f 
right, etc.? Would it be correct to 
say that the post-war patent law in 
West Germany seeks to extend a 
stronger patent protection than that 
which was available before the war?

Mr. Cart Enfelhorn: Dr. Scholl
tells me that there is no essential
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change in the patent law before and 
after the war.

Dr. L. M. Singhvi: You have said 
that a strong paterit protection tended 
to bring in a greater inflow of foreign 
capital and foreign technical know
how. In what way has it been very 
beneficial to West Germany as you 
have sought to make out In your 
memorandum?

Mr. Curt Engelhorn: I would defi
nitely think that it increased the pre
paredness of foreigners to put inven
tions at the disposal of Germany by 
way of licensing agreements or by 
exploiting their inventions themselves 
in Germany. I think there is no ques
tion about that.

Dr. C. B. Singh: I will carry for
ward the process and product part. 
You said that you were collaborating 
with a big firm in Bombay in produc
ing chloramphenicol. Is that correct?

Mr. Curt Engelhorn: Yes.

Dr. C. B. Singh: Have you found
any trouble regarding the process for 
production of chloramphenicol and 
chloromycetin which are produced in 
the market by Parke Davis also, be
cause (chemically, they are both tetra- 
cyclene with certain changes. So when 
it comes to process and product, has 
this process patenting been of some 
difficulty to you?

Mr. Curt Engelhorn: Well, as a
matter of fact, here is a case—one of 
the rare cases I must underline— 
where it was possible to develop a 
completely different method of pro
duction of chloramphenicol which 
varies very much from that of Parke 
Davis. Since our process was inde
pendent of the Parke Davis process, 
that was taken care of. We also came 
to an agreement with Parke Davis, 
because certain aspects of our process 
were advantageous and were of inter
est to Parke Davis themselves.

Dr. C. B. Singh: Has there been 
any difficulty to your firm in Italy 
because there was no patent law in

Italy? Was it because o f the absence 
of a patent law that you failed in Italy 
on this product?

Mr. Curt Engelhorn The situa
tion that developed* in Italy was likt 
this. First of all* two or three large 
Italian companies started the manu
facture of chloramphenicol. They 
soon found out that they could not 
sell in countries where Parke Davis 
or ourselves had patent protection. 
They then came to an agreement with 
Parke Davis and even through Parke 
Davis have no patent protection in 
Italy, these companies were willing to 
pay royalties to Parke Davis. This was 
not all of that story, though. Other 
smaller companies entered the field. 
After a long period of time, I would 
say about ten years, production was 
started. The technology for its pro
duction was sufficiently well-known in 
the United States, Germany and Italy 
and one could hire a chemist from 
one of these companies that 
were producing legially and one 
could put up manufacture of one’s 
own. The result was that prices 
dropped because too much chloram- 
phenical was offered. This resulted in 
the necessity for many of these small 
producers to sell at as low prices as 
possible in the so-called world mar
ket, that is, in all those countries 
where they could sell without in
fringing any patent. Many of these 
companies, and I would say almost all 
of these small companies, have since 
closed down completely or have closed 
down chloramphenicol production.

Dr. C. B. Singh: In view of this ex
perience of yours, will you agree to 
our modification of the patent as pro- 
cess-cum-product patent? Will that 
solve some of these problems that you 
face?

Mr. Curt Engelhom: With a shift 
of the burden of proof, I think that 
would be satisfactory, even though I 
tried to point out that there is a gene
ral tendency to use the more simple 
and clear product protection.

Dr. C. B. Singh: On page 3, para
2 of your memorandum, on Section 48„
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you have mentioned "such regulation, 
which amounts to a nullification of 
the patent, appears to be in disagree
ment with the fundamental concept 
of industrial property and is unknown 
elsewhere in foreign patent law. The 
German pharmaceutical industry, 
therefore, recommends that this sec
tion be deleted.” The main purpose 
in having this provision has been 
public interest and any emergency. 
Sometimes Government has to face 
some difficulties about epidemics and 
other things. Then it becomes incum
bent on the Government to do some
thing about it. Now, would you like 
to stick to your statement tnat it 
amounts to a “nullification of the 
patent” or would you like to qualify 
this statement, under the circumstances 
I have mentioned?

Mr. Curt Engelhorn: I would say 
this: As I have pointed out, in the
interest of public welfare, that is for 
certain well-defined situations even 
the German Patent Law provides for 
temporary suspension of the patent. 
That is Government is free to import 
such materials in order to cope witn 
an epidemic or a similar emergency. 
As we understand Section 48, ii gene
rally gives the Government the power 
to import or have other people im
port on its behalf medicines and 
drugs. There is no recourse provid
ed to the courts. There is no men
tion made of compensation. We said 
that this was not in the best interests 
of India, because import as we under
stand it, was not the goal that you 
were striving for. I understand you 
are striving for a strong domestic in
dustry and nothing can deal a dead
lier blow to your slowly growing and 
very tender industry than cheap im
ports.

Dr. C. B. Singh: Will you please
qualify this para, so that it may be
come more acceptable to you?

Mr. Curt Engelhorn: I would re
commend that the conditions under 
which the Government can unport be 
as clearly defined as possible. Second
ly, I would provide recourse to some 
judicial tribunal; and thirdly com

pensation should not be ruled out ia 
this field.

Dr. C, B. Singh: On page 5, Sec
tion 93(3), you have mentioned here 
that “in our opinion, such regulation 
goes far beyond any measure reason
ably necessary for the safeguard of 
the public interest” .

Mr. Curt Engelhorn: As far as we
read this provision and as we inter
pret it and as we have pointed out 
in our Memorandum, Section 95(3) 
enables the Government to direct the 
Controller to authorise licencees to 
import the patented article or an arti
cle made by the patented proccss if 
in its opinion it is necessary to do so 
in the public interest. Neither the 
payment of any royalty nor an appeal 
has been provided for, and that is, r.s 
I have already said, what we have in 
mind. We believe that any such pro
vision should contain the possibility 
to appeal and also the possibility to 
be reimbursed by royalty or a simi
lar compensation. In principle, we 
think, imports are potentially danger
ous to your existing industry. When 
a man has gone through the trouble 
of building up a manufacturing unit 
in this country and if the Govern
ment has sweeping powers to decree 
the import of the same material,* 
then you will hurt the manufacturing 
unit in your country. V

Dr. Scholl: In our feeling, there
might be cases to give compulsory 
licences but even if it is necessary to 
give licences, we do not think that it 
is necessary to deprive the patentee 
of the right to work his own patent. 
That is our idea. That is why we say 
that this Section should be deleted.

Shri M. L. Jadhav: The price of
patented products is higher in India 
as compared to* Germany. If so, what 
is your suggestion to bring it on par?

Mr. Curt Engelhorn: As far as I
am informed—we have some statis
tics on that subject, Dr. Scholl—this 
is not the case. We can give you 
some comparable figures in regard to
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prices in Germany and prices in 
Jndift. l believe, however, generally 
that patent system is only one factor 
ior high prices. This may be due to 
a large number of different factors. 
We believe that there should be other 
methods of tackling the price problem 
than putting anything in that respect 
into the Patent Law, or—if I may say 
jo —pattern the Patent Law in such a 
way that you have prices in mind 
hoping that you will in this way solve 
(get away from) that problem. It is 
our opinion that prices and patents 
have nothing basically to do with each 
-other

Shri M. L. Jadhat: Your country
is holding certain patents in India. 
Can you tell us out of the patents 
that are held by your country how 
many products are manufactured in 
India? I want the percentage roughly 
I do not want the exact figures.

Mr. Cart Engelhorn: I am told that 
o f the patent applications in India, 
about 10 per cent of the patents issued 
are being actually worked, according 
to our statistics. It must be added, 
however, that of all the patent appli
cations in Germany, only 15 per cent 
of the patents issued are worked. 
There is only a small difference bet
ween the two. The reason being that 
the patents have to be applied for— 
considering the nature of the whole 
patents law—as early as possible and 
frequently it turns out that the in
vention for some reason or the other 
is not sufficiently advanced and does 
not give sufficient advantages to jus
tify expensive capital investment.

Shri M. L. Jadhav: Can you give 
us some examples of difference in 
prices in Germany and India of one 
or two products?

Mr. Chairnum: There is not much
difference. ‘

Shri M. L. Jadhav: There is a
difference.

Mr. Chairman: You want the whole 
list.

Shri M. L. Jadhav: Let him give
for *2 or 8 products. I am satisfied.

Mr. Chairman: Can you give us the 
price of Chloromphenical in Germany?

Mr. Curt Engelhorn: Yes, I have
this.

Dr. Scholl: We have some figures 
of Hoechst. The prices of most of 
the Hoechst products are almost the 
same. But the prices of Hoechst pro
ducts in Italy, of the same products 
which are sold here, are higher than
in India. They are higher irl the
United States. We have made a com
parison of prices of products sold in 
India and in Germany, United States, 
Italy and France.

Shri It. P. Sinha: Can you give us 
a copy of that?

Mr. Curt Engelhorn: Yes, we will 
give you.

Shri R. P. Sinha: Why the prices in 
India are cheaper?

Shri Yadav: Can you rbughly say 
what is the time from the date of 
application to the date of sealing?

Mr. Curt Engelhorn: Average 6
years.

Shri Yadav: You mean that 10 to 
12 years from the date of sealing is 
sufficient The period for patents in 
Germany, you say, is 18 years. Will 
you be satisfied?

Mr. Curt Engelhorn: That may be 
satisfactory particularly when one has 
to count the time of five years that 
is used for processing the application. 
But if it is the goal of Patent Offices 
t0 speed up the examination of 
patents as quickly as possible and 
when you get for instance the pro
cessing period down to two years, the 
protection of ten to twelve years 
would, in our opinion, be rather short.

Mr. Chairman: You said that in 
Germany you have got 18 years from
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the dale of application and you say 
that it takes 6 years from the date of 
sealing. So it is 12  years.

Hr. Curt Engelhorn: No. The in
vention is protected from the date of 
application.

Mr. Chairman: In India also the 
protection goes back to the date of 
application. What i» your objection 
for 10 years for pharmaceuticals?

Mr. Cnrt Engelhorn: We consider
1# years too short.

Mr. Chairman: How?

Mr. Cnrt Engelhorn: Any regulation 
that gives protection for any period of 
time between 14 to 20 years from the 
date of application would be consider
ed satisfactory.

Mr. Chairman: Here also it is from 
the date of application. It will be the 
same period. The time of examina
tion does not count in the .life of the 
patent; 10 years are counted from the 
date of sealing, and an average period 
of 4 years, 5 years or 0 years has to 
be counted for the process. Thug a 
total protection of 14 to 16 years 
would be provided and this would be 
satisfactory.

Mr. Cnrt Engelhorn: That’s good.

Mr. Chairman: That is what the 
law is now. Whatever time is taken 
in the examination, specification till 
the date of grant of patent, that is 
also taken into account. The protec
tion goes back to the date of applica
tion.

Mr. Cnrt Engelhorn: In our under
standing, we had interpreted the law 
differently.

Mr. Chairman: , Our present law 
according to the Bill before us is from 
the date of specification. So there is 
not much difference.

Mr. Cnrt EngeUtom: Quite general
ly, as far as the term of a patent is

concerned, I think a few  things 
should be said. We mentioned in our 
memorandum that the absolute mini
mum of development time for a drug 
is 3 years from the time when you 
have information collected for a 
patent application. But this really is 
the absolute minimum. It usually 
takes about 5 years and there are 
cases on record which took much 
longer. So, therefore, it can happen 
very easily that a drug is very often 
marketed, let us say, 6, 7 or 8 years 
after filing a patent. This goes for 
the country where the drug is being 
developed. Now we have priorities 
and things like that. The priority 
period is generally one year. But 
within this one year a patent in India 
has to be filed. It may be, however, 
that introducing the drug or manu
facturing the drug in India will take 
much longer than 1 year after intro
duction in the home country for 
various reasons. I am just trying to 
point out to you that there are very 
important reasons why the life of 
patents should not be made too short 
and we frankly consider 10* years too 
short. And ultimately, if I may add, 
we feel that there is a discrimination 
in these 10 years in the case of drug 
patents as against 14 years in other 
cases. This we do not understand.

Mr. Chairman: Do you know that 
an international Association also re
commended that it should be minimum 
ten years from the date of grant of 
a licence? Do you agree with that?

Mr. Cnrt Engelhorn: I think that is 
something we could agree to from the 
date of sealing. »

Shri P. K. Kumaran: Our primary 
concern ia to make the drugs avail
able very cheap for our people. What, 
in your opinion, are the factors which 
keep prices of medicines in India 
very high, and what do you think we . 
should do to bring down the prices 
of medidnes in India, because even 
the international price will be very 
high in the context of the living 
standard which obtains in India?
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Mr. Cart Engelhom: This is a very 
difficult question to answer. Ag far * 
as patents are concerned, I believe 
they are only o$e factor. Another 
very important factor that tends to 
increase the price of any product is 
the volume of its production. If you 
protect an invention or a process by 
a patent, what you get is a concentra
tion of the product in one hand which 
would mean an increase in volume 
in this particular hand. This would 
tend to bring down prices because 
volume is a very important consider
ation.

Another problem in your country, 
as far as I know, is the fact that the 
chemical industry is in the beginning 
of its development. Intermediates and 
raw materials are being produced 
necessarily on a comparatively small 
scale. For instance, in the case of 
our own production, it was several 
months ago that a department of the 
Government investigated our pricing 
policy without criticising it, seeing 
that the production cost of Chloram
phenicol was may be three times of 
that in Germany. I think due to 
devaluation it has' now dropped to 
about twice the price in Germany.

Shri A. T. Sarma: In your statement 
you recommend 15 to 20 years, but 
in section 53 there is a distinction in 
our Bill—14 years for general products 
and 10 years for drugs. Do you agree 
that this distinction is required?

Mr. Curt Engelhorn: No, we do not
think there is any reason why this 
discrimination should be made.

Shri A. T. Sarma: Will you kindly 
cite the names of developing countries 
that have prescribed 20 years in their 
legislation?

Mr. Curt Engelhorn: Dr. Scholl tells 
me that among them France and 
certain South American countries 
have provided protection, for 20 years. 
Columbia, for instance, has 10 years 
with an option to increase by another
10 years.

Shri A« T. Sarma: Apart from your 
valuable suggestions for which we 
thank you, do you consider that the 
Bill will improve research and indus
trial development in India?

Mr. Curt Engelhorn: The old Indian*
law, from our point of view, is quite 
satisfactory.

Shri R. P. Sinha: The witness has 
said that Indian prices are cheaper 
than international prices for certain 
drugs he has mentioned. On the other 
hand, we have been told, that Indian 
prices are higher than international 
prices. The witness has also said 
that the cost of production of a com
modity is higher when the scale of 
production is low. I take it that the 
scale of production in the United 
States must be very high. Then, a 
patent is nothing but the grant of a 
monopoly, and whenever there is a 
monopoly, there is a tendency to keep 
the price high. How do you reconcile 
all this, that the price in India is 
cheaper although the cost of produc
tion of the basic drug is higher?

Shri V. M« Chordia: I want to sup
plement his question by quoting what 
the Kefauver Committee has said:

“India which does grant patents 
on drug products, provides an 
interesting case example. Prices 
in India for the broad spectrum 
antibiotics, Aureomycin and 
Anchromycin, are among the 
highest in the world. As a matter 
of fact, in drugs generally, India 
ranks among the highest priced 
nations of the world—a case of 
inverse relationship between per- 
capita  income and the level of 
drug prices”

Mr. Curt Engelhorn: I can add
very little to that because I cannot 
improve upon those figures. I under
stand you have your organisation of 
producers in India who should be 
able to answer 4his question and give 
you very detailed figures on the
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prices of drugs in India as compared 
to foreign countries. I shall try to 
answer about the inconsistency.

Shri R. P. Sinha: Is it because of 
philanthropy on the part of manu
facturers that the prices in India are 
kept low here?

Mr. Curt Engelhom: It is a matter 
how you look at it.

The purchasing power of the public 
in India is comparatively low. There
fore, in order to increase the volume 
you may have to drop your prices. In 
our case, we are collecting no royalty. 
This again was not philanthropy but 
for some reason or other we did noi 
get the permission to collect royalty. 
In spite of that we decided to put our 
entire process, with its knowhow and 
everything, at the disposal of the joint 
venture in India, the reason being 
that it is a joint venture and we want
ed to make it as profitable as possi
ble. I think the answer why prices 
in India can be lower sometimes than 
in other countries is to be seen in the 
fact that the manufacturer has the al
ternative whether he wants to in
crease the volume and drop the prices 
or whether he wants to have a small 
volume and keep the prices high. We 
all know that small items in a com
pany’s drug line sell at very low 
volume and produce only losses be
cause they cost more than they can 
-ever bring in the way of profits (earn
ings).

In Germany, we have invested quite 
a bit of research and development 
work into developing this process for 
the manufacture of chloramphenicol. 
In Germany the price level of anti
biotics in general and of chloramphe
nicol in particular is competitive 
because we aTe not the only producers 
of chloramphenicol. There is one 
competitor. Quite frankly speaking, 
it must be the object of any merchant 
tc try tb get the highest possible price. 
To get the least possible price is very 
simple. A man in dommercial opera
tion is paid for it; that he sells the

goods in large quantity, and ai as 
high as possible. Otherwise he is not 
a good salesman. In thig particular 
case, chloramphenicol, in Germany 
and in certain oth£r markets, is quite 
a profitable item, and as far as our 
German company is concerned, it is 
one of the products that provides a 
backflow of money for the money 
spent on research and development. 
Research and development in pharma
ceuticals is a discouraging story in so 
far as so many attempts are being 
made; the promising things when 
followed up do not lead anywhere; 
they lead to failure. So, a large 
effort has to be made. I do not 
hesitate to tell you that our company 
spends approximately 10 million DMs 
on research. It is a substantial figure. 
If I may add, it must be quite clear 
that all the failures have to be paid 
for by the success. The money has 
to come from some where.

Shri R. P. Sinha: We are anxious 
to develop our economy and our 
industries, particularly and pharma
ceutical industry. The witness has 
some experience of our market and 
our population. He has goAe through 
the provisions of this Bill that is 
before us. Could he tell us the specific 
provisions in the Bill that will stand 
in the way of inflow of foreign capital 
and foreign technology from West 
Germany?

Mr. Curt Engelhorn: I will just
summarise what we have said in our 
memorandum. Section 47: product by 
process protection should be clearly 
established. Shift of the burden of 
proof should be provided for. With
out the shift of burden of proof the 
infringement cannot be proved and 
the patent will be without mewiing. 
This has to be made quite d ear

Section 48: according to our inter
pretation, it has given broad, sweep
ing powers to the Government to 
authorise imports without compensa
tion and appeal. Section 53: we be
lieve that 10 years from application 
is too short.
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Shri Kashi Ram Gupta: It is from 
the date of completion of the speci
fication; they must understand it; they 
cannot understand the difference 
between the date of application and 
the date of completion.

Mr. Chairman: 10 years from the 
dale of specification.

Mr. Curt Engelhorh: I understand 
that there is no great difference. It is 
about 10 months.

Mr. Chairman: Protection dates
back to the date of application.

i
Shri R. P. Sinha: 7 years of protec

tion. Three years are lost from the 
time of filing the specification and the 
date of sealing the patent. In actual / 
practice, you get seven years of pro
tection.

Mr. Chairman: The difference is not 
much.

Mr. Curt Engelhorn: We would
like to see at least 10 years of full 
protection after sealing. We do not 
see any reason for discrimination bet
ween different classes of inventions. 
Then revocation of the patent is pro
vided for in section 66. It is some 
thing that I think should be looked 
at with great care.

Mr. Chairman: Your law has also 
got that provision.

Mr. Curt Engelhorn: It is a tem
porary suspension. After two years, 
when the patent is not worked, in 
Germany, the patent can be revoked.

Mr.. Chairman: Your provision says 
that revocation of the patent is poss- 
ble if its working is not in the public 
interest or where two years after the 
grant of a compulsory licence the 
invention is being exclusively exploit
ed outside Germany and the compul
sory licence does not sufficiently meet 
the public interest, and so on.

• tilt. Curt Engelhorn: This is an exact
translation of the German wording:

It is section 15(2). It says that in 
far as international conventions do 
not provide otherwise, the patent shall 
be revoked if the invention is being 
worked exclusively or mainly outside 
Germany; the revocation may be 
demanded only after the expiration of 
a period of two years following a 
valid grant of a compulsory licence 
and even then only if the public inte
rest is no longer served by the grant 
of a compulsory licence. Compulsory 
licences are very very limited.

Mr. Chairman: Here also it will
not be so easily granted. It will be 
done only when the needs T>f the 
nation require it.

Mr. Curt Engelhorn: That is very
assuring to hear. Compulsory licence 
has to be granted in public interest. 
Again when s patent is j'voked, it 
should be proved that the revocation 
also is in public interest. It should 
be purely in public interest. Then 
it is all right. Government could 
have the power to revoke a patent. I 
think the solution of temporary sus
pension in case of emergency is rather 
an elegant one, however.

Shri R. P. Sinha: You said that the 
inflow of royalty into Germany is 
less than the outflow. Can you give 
the figures?

Mr. Curt Engelhorn: For 1965, the 
total royalty income for Germany was 
299.8 million DM. The total outflow 
was 660.3 million DM. The negative 
result was an outflow of 360.5 million 
DM.

Shri V. M. Chordia: The initial
marketing price of chloramphenicol 
in India was Rs. 1500 per kg. Later 
on it came down to Rs. 240 per kg. 
So, Rs. 1360 per kg. were charged 
more from the consumers in India. Is 
it justified?

Mr. Curt Engelhorn: I do not think 
you can get it for Rs. 250 per kg. You 
can Import it from * Italy at Rs. 240 
per kg. But actually for the Indian
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fnamifacturer it would come dose to 
B6. 1600 due to the factors I have 
mentioned before like high price at 
intermediates. We have been getting 
nitric acid for our plant in Bombay 
from an Indian ammunition plant. 

•This cannot be supplied any more. 
We cannot get concentrated nitric 
acide which we want. So, we have 
to build a nitric acid concentration 
plant because we have to buy 70 per 
cent nitric acid and concentrate it. 
This will mean increased cost of pro
duction.

If you bear with me, I will give 
an example. Suppose there is a pro
duction of 1000 units of some drug 
at a cost of Rs. 1000. It comes to 
Be. 1 per unit. This manufacturer 
decide^ to increase the production and 
he increases it to 1500 units. He cal
culates and finds that the extra 500 
units had cost him only Rs. 200 to 
produce because he could use the
same building, same machinery,, etc. 
It comes to Re. 0.4 per unit. He can 
drop his price and sell the 1500 units 
at an average price of Re. 0.8. Or he 
can sell all the 1500 units at Re. 1 per 
unit and make excess profit. Or, he 
can sell ihe extra 500 units at Be. 0.4 
per unit somewhere in the world 
market. That will deperid on the 
particular situation. Italians have
‘been doing like that; they have been 
selling it somewhere far away from 
Italy at the price of Re 0.4 per unit 
in my example. Then the demand for 
the product goes up and he has to 
sell 2000 units. This time he calcu
lates and he finds that the extra 500 
units had cost him Rs. 7 per unit 
It is quite realistic, because he had 
to  build a new building, acquire new 
machines, etc. Now if he haa to sell 
it at the average price of Re. 0.8 he 
may have to close his shop. The new 
average for hi® production will be 
more than Re. 1 per unit. I am Just 
trying to explain the risk that anyone 
has to face.

example will apply to this, I cannot 
Bay. My second question in, you 
talked about expenditure on retearth 
and gave some figures. May I know 
what percentage of your total turn
over is spent on research?

Mr. Cnrt Engelhorn: My company 
spend on research 9.6 per cent.

Shri V. M. Chordia; What are the 
provisions regarding appeals Jn ase 
of disputes?

Mr. Cnrt Engelhorn: Appeal can he 
made, in the cases that have been 
mentioned here, to the lower courts 
and from there to, what he Ameri
cans call, the district courts.

Shri V. M. Chordia: You have no 
separate judicial tribunal?

Dr. Scholl: For all questions relat
ing to patent applications, patent 
revocation, compulsory licence and so 
on there is a High Court consisting of 
three or four members and lrom this 
court appeal can njadc o the 
Supreme Court, which is the Supreme 
Court for all our couiitry.

Shri K V. VenkatachaUm: This
High Court deals only with patent 
cases?

Dr. Scholl: Yes. V s official name 
is federal ‘Tatent Court”  and it deals 
with only patent questions for all our 
country.

Shri V. M. Chordia: If a peivcn gets 
many processes lor a product patent
ed and uses oniy a lew  of them, what 
is the provision in >our law to slop 
this abuse?

Mr. Curt Engelhorn: Firstly, I must 
say that this is not an abuse. An 
inventor has to see that he gets his 
process or invention protected at an 
early date, because as things stand the 
only criterion to find out who is the 
original inventor is thfct of time. So 
he must m ore! or less rush to the

Shri; V ' ^  P** patent office and apply for a patent.
difference was nigfc. !ftow fer Jrour t^ter^iii he finds thaVit hal not sriffi-
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dent economical valtidl to justify a 
capital investment. So it is never 
worked. That is the reason why 85 
per cent of the patents registered in 
Germany, are not being worked. I 
do not think any provision is neces
sary to worry about that, because if 
any of these 85 per cent of un-worked 
patents would find interest of some
one he will go to the holder of the 
patent and that man will, in most of 
the cases, be very happy that finally 
some use has been found for a patent 
which he thought was of no value.

Shri B. K. Das: In that case he
can get a compulsory licence.

Mr. Curt Engelhorn: It has to be
in the public interest. If the man who 
seeks a licence cannot get a licence 
from the patent holder, if he can prove 
that it is the public interest he ban 
apply for a compulsory licence.

Shri Shyamnandan Mishra: It is
not quite clear to me what kind of 
regulatory mechanism operates in 
respect of prices in Germany. Maly I 
know whether the Government exer
cises certain powers to regulate the 
prices or the question of prices is 
leYt completely to the operation of the 
market forces?

Mr. Curt Engelhorn: Generally
speaking, I would say, it is left com
pletely to the market forces. The 
reason behind it is that we feel in, by 
far, most of the cases there is com
petition. This competition is either 
due to the fact that there are a 
number of manufacturers or the supply 
is more than sufficient. But even in 
the case of patents, I think one must 
realise that there are very few patents 
of such basic importance and such 
basic nature that the products produc
ed with the help of such patent are 
practically without competition. But 
there is no price regulation mecha
nism in Germany. We do not believe 
in that. We feel that the free forces 
regulate the prices sufficiently. ^

^  1 J  J>nlO t0r. Schell: There i s o n ly  pne pro
vision in our criminal law against

usury prices. This provision is net 
only against patent prices but covering 
all trade. '

Shri Shyamnandan Mishra: What is
the ratio of foreign patents to German 
patents? How many foreign patents 
are based on researches carried out 
inside Germany? I am asking this 
question particularly because the prob
lem of finding employment for our 
scientists on research activities is an 
extremely acute one in our country. 
If research activities are carried out 
elsewhere and we simply take tfcose 
results, we do not have this employ
ment problem solved. *

Mr. Curt Engelhorn: In 1965, 57.4 
per cent of the patent applications 
were made by Germans and 42.6 per 
cent by foreigners.

Mr. Chairman: Out of the foreign 
patents granted, how many of them 
were on the basis of research work 
done in ̂ Germany?

Mr. Curt Engelhorn: You mean re
search work done by other people in 
Germany or paid German scientists for 
doing that work?

iShri Shyamnandan Mishra: If re
search activities are carried out inside 
Germany then German scientists will 
have an opportunity for getting em
ployment in those research activities. 
If those research activities are carried 
out in the United States, then your 
research workers will not have any 
opportunity for employment. That 
is a very acute problem in our coun
try and that is why I am asking this 
question-

Mr. Curt Engelhorn: As far as Ger
many is concerned, I think the per
centage of these patents is extremely 
low. Most of the foreign companies 
that do research in Germany do it 
through German subsidiaries and the 
patents belong to the German subsi
diaries. So, they are in the category 
of patents belonging to the Germans.

Shri Shyamnandan >tffiishra: X am not 
asking about the exploitation o f1 the
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patent but the birth of the patent aa 
a result of the research activity. How 
do these patents come into being? 
Are these as a result of research acti
vities in Germany or outside Ger
many?

Mr. Curt Engelhorn: 42.6 per cent of 
the patents are the result of research 
work done in foreign countries and 
the rest in Germany itself.

Shri Shyamnandan Mishra: What are 
the factors in Germany which are 
acting as a deterrent to the inventions 
coming to Germany? Are there any 
difficulties or obstacles?

Mr. Curt Engelhorn: In fact, too 
many are coming to Germany. Foreign 
investment in Germany is rather 
heavy. You may have heard that 
France has taken a number of steps 
in order to discourage substantial Am
erican investment in France. That is 
a problem faced by many expanding 
economies of Europe. The climate for 
investment in these countries is good. 
As far as the exchange of patentable 
or even unpatented know-how is con
cerned, very good base has been esta
blished. There is rather free flow i t  
information. We are working together 
with a number of American compan
ies and have free exchange of data 
and experience.

Shri Shyamnandan Mishra: Similarly
there could be problems of a different 
character altogether for under-deve
loped countries. So, they might *ake 
certain precautions with regard to 
patents. Just as France and your 
country are confronted with one pro
blem, we might be confronted with 
another problem to face which we 
might justifiably take some precautions 
by providing certain safeguarding pro
visions in our Patent Bill.

Sardar Daljit Singh: Is there any 
provision for acquisition of inventions 
in your country? If so, is any com
pensation paid?

Mr. Chairman: He has alreadjr an
swered that question.

Sariar Daljit Singh: Is*there any 
provision in your country to control 
the prices of patented drugs in the 
interest of the common man?

Mr. Chairman: He has answered it 
just now.

Shri Kashi Ram Gupta; So far as
fundamental and basic research is con
cerned, is it mostly done by the phar
maceutical industry or Government 
institutions are also doing it?

Mr. Curt Engelhorn: Undoubtedly, 
Government institutions, universities 
and so on are also doing a substantial 
volume of research.

Shri Kashi Ram Gnpta: What about 
basic and fundamental research?

Mr. Curt Engelhorn: That is a mat
ter .of definition. I think one can say 
that more fundamental and basic re
search of a nature which would tend 
to increase man's knowledge about 
basic things and what occur in nature, 
that type of research is done mostly 
in State universities. A certain 
amount of basic research is done by 
the industry also. Basic researcji is a 
question of definition. After all, in
dustrial research has to be in a very 
broad way but, nevertheless, it has to* 
be aimed at the goal of developing 
something that will prove of value to 
the consumer. Our research people 
always tell the university professors: 
you have a very nice and easy life, 
because who is ever going to deter
mine the pace of your work; who is 
going to have a yardstick for the suc
cess of your work; if you take up a 
project that does not yield any results, 
there is nobody who can really criti
cise you. If you happen to produce 
results, it is much better; you can pub
lish lengthy papers about the experi
ments that have led to no results as 
well as experiments that have yield
ed results. But we in the industry 
are in an entirely different position. 
Our work has to be measured by the 
yardstick of success constantly.

Shri Kashi Ram Gupta: How is the
scientist rewarded, so far as his shlare 
of the invention is concerned?
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M r. Curt Engelhorn: In Germany 
we have a law that makes it manda
tory for the* employer or company to 
give the inventor a share of the pro
fits; not exactly profits but a propor
tion of the -turnover fis royalty.

. Shri Kashi Ram Gupta: On page 2 
of your memorandum you have stat
ed: .

“The patent protection granted 
by India heretofore has been satis
factory in principle-----”

What is. meant by ” in principle” ?

Mr. Curt Engeihorn: We wanted to
say that from our point of view it 
seemed alright. There may be pro
blems peculiar to India that may not 
be adequately solved and adequately 
tiJcen care of by your present law.

Shri Kashi Ram Gupta: Then you 
go on to say:

“We believe, on the other hand, 
that we, to a large part, have a 
grasp of the reasons that have led 
to criticism and to the attempt to 
cope with this criticism by chang
ing the Indian Patent Law.”

Please explain this.

Mr. Curt Engelhorn: The way we
understood it was that the price of 
patented products played an important 
part and that the patent was consider
ed a monopoly that would give the' 
inventor the opportunity to make ex
cess profits and similar things. That 
was, as we understood it, the most im
portant driving force.

Shri Kashi Ram Gupta: But, at the * 
same time, you say that the existing 

'law  is quite all right and that the 
changes that are proposed in this Bill 
are not suitable from the point of view 
o f India. How do you reconcile the 
two?

Mr. Curt Engelhorn: We believe that 
the problem that was' to be solved, 
that is, of prices and excess profits and 
so oft, should not be solved by chang

ing the patent law. We do seek pro
tection to the public, but by other 
means, for instance by antitrust legis
lation. The patent law should not be 
used as an instrument to this end.

Shri Kashi Ram Gupta: In your
opinion, is there need for any amer 
ment at all? '

Mr. Curt Engelhorn: From our point 
of view, I would say -lNo.H

Shri Kashi Ram Gupta: What gen
erally is the royalty paid in Germany 
for pharmaceuticals?

Mr. Curt Engelhorn: That varies
greatly. As far as exclusive licences 
are concerned, royalties of about 7£ 
to 10 per cent on -the turnover are 
paid. In the case of non-exclusive 
licences the royalty figure would be 
between 5 and 7J per cent; but, if 
there are other factors that decrease 
the value of the invention, it goes 
below 5 per cent. ‘

Mr. Chairman: In Germany, I under
stand, inventions of articles of food 
and taste, medicines and substances 
which are produced by chemical pro
cess in so far as inventions do not 
concern a specific process for the pre
paration thereof are not patentable. 
Is that correct?

Mr.. Curt Engelhorn: That rules out 
completely the possibility of growing 
a new grain fend making flour from 
that and patent that. There is no 
patent of that. If it is not a specific 
process, it cannot be patented.

Mr. Chairman: You object to Gov
ernment use of patents without com
pensation but in Germany you have 
got a provision for the free use of 
patented inventions made possible by 
the onier of Government in the in
terest of public welfare.

Dr. Scholl: That is section 8, sub
section ( 1 ); but in section 8, sub-sec
tion (3), it sfcys that there must be 
paid adequate compensation if a patent 
is done away with. There is no use
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of patents by Government without 
compensation—not at all—in the
German patent law.

Mr. Chairman: Some compensation 
has to be paid.

Dr. Scholl: Yes, in every case; and, 
if 1 may add, there is full appeal to 
courts.

Shri K. ,V. Venkatachalam: Can you
tell us whether your Indian company 
is doing any research in India?

Mr. Cnrt Engelkorn: No; we are not
doing research, but our plan is this. 
We trained a very clever Indian che
mist who, I think, got some basic 
training here in India, came to Ger
many, studied at the University of 
Bonn and was trained in our company 
for, I think, 2 i  years. He has done an 
excellent job in building up the pro
duction facilities in Bombay. The 
next thing that we plan to-do is to 
equip a quality control laboratory. Of 
course, production control is already 
being done, but as a next step to fin
ishing and packaging, we will erect a 
quality control laboratory. -In addi
tion to this, as an annexe, so to say, 
we will add a research unit which will 
be concerned with pharmaceuti
cal research, that is, formula
tions research and so ofi, because 
for the broader pharmaceutical, medi
cinal research you need a large orga
nisation and a well-balanced combi
nation of pharmacology, toxicology 
clinical medicine and chemistry. Of 
course, to build that up, we do not 
ha^e the resources as yet.

Shri K, V. Venkatachalam: You do
not contemplate it in the next five 
years. •

Mr. Curt Engelhorn: No.

Shri K . V. Venkatachalam: As re
gards .process versus product patent, 
you developed chloromphenicol when 
Parke Davis must have had their own 
patent of it. If the Qerman provision 
for process-cum-product patent was

not there, you would not have been 
ablcf to claim a patent for your own 
process. Is that right?

Mr. Curt Engelhrn: Yes.

Shri K. V. Venkatachalam: So, our
line of approach to this problem is 
basically correct? .

Mr. Curt Engelhorn: You are quite 
.right, but I think you have to 
offset that against the difficulties that 
lie in process protection. Process pro
tection puts a considerable burden on 
the inventor. .

Shri K. V. Venkatachalam: Quite
true. But if the German law had 
allowed only product patent, your 
company would not have been able to 
get the patent for choloromphenicol 
at all. Is that not a sufficiently im
portant argument?

Mr. Curt Engelhorn: I do not know.
Even though we ourselves benefited,
I would quite frankly discuss the situ
ation with you. It ciame about like 
this. W e had two chemists in our 
company. Parke Davis had made a 
disclaimer in one of their publications 
which said that one could not use 
cinamic alcohol as a starting product 
and they said: "We do not understand 
why this should not work” . Thtey 
started working with it and they saw 
that actually it did not work, but they 
found out very quickly—it may be by 
luck—a way round that. Then they 
did some very clever additional work 
and they were able to build up the 
molecule starting from cinamic alcohol.

Then, the question of economy of 
the synthesis came in and it was pos
sible to work out this synthesis to the 
poiift where it was quite economical. 
But Parke Davis did also additional 
work on their, synthesis. I think it 
was in the year 1058 or 1989 that yre 
came to terms. They were sufficiently 
interested in our process to take a 
licence on that and we on the other 
way round. At that time, we were j f  
the opinion that our process waa 
superior. ^Looking back now, I am
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very glad that w« made the deal be
cause it was not significantly superior.

Dr. Scholl: Mr. Chairman, with your 
permission, I would like the following 
to be added at the appropriate place 
to my evidence: “The revocation of 
patents under Section 15, sub-section
2 of the German Patents law is o©ly 
possible if a compulsory licence had 
been granted before and if the said

compulsory licence had proved insuffi
cient.”

Mr. Chairman: Thank you very
much.

Mr. Curl Enfelhorn: Thank you very 
much.

(T he uritnea$e» then  w ithdrew )

The C om m ittee then  adioum ed.
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