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WITNESSES EXAMINED

1. Maharashtra Pragat Shetkari Sangh, Poona.:

1. Shri D. G. Shembekar
2. Shri S. G. Bhamburkar,
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II. Shri 'S. G. Bhamburkar, Industrial Economist, Poona.

(Witnesses were called in and they took their seats)

Chairman: Gentlemen, the evidence
that you give will be treated as
public. It is liable to be published.
Even jf you want any partition to be
treated as confidential, it will be

printed ang circulated to members o@ i
the Committee and Members of Par-

liament.

Shri Bhamburkar: There is nothing
confidential about it.

Chairman: You have sent your
Memorandum and also the printed

pamphlet. They have all been dis-
tributed to the members. If  you
want to stress any particular ‘point
You may do soO now.

Shri Bhamburkar: According to us,
Sir, there was no necessity fer the
Maharashtra State Agrjcultural Land
Ceiling. Act. This Act is intended to
be included in the 9th Schedule of
the Constitution whereby thé reme-
dies to the agriculturists that are
available now will be takén 'away. .



On page 197 of the Second Five Year
Plan issued in 1956 it is mention:

“In the nature of things these
are general suggestions which
should be adapted to the mneeds
and conditions of each State and
in those parts of the country
where culturable waste lands are
available and sufficient number of
cultivators are not always easy to
obtain the ceiling may not be
necessary at this stage.”

This being the case we think that this
Act was not necessary because, as we
have mentioned in our Memorandum,
the cultivable waste land in Maha-
rashtra State is 23 lakh acres. This
figure can be traced to two govern-
ment documents. One is the Agricul-
tural Statistics published by the Sta-
tistics Branch of Maharashtra State
Government and edited by the Agri-
cultural Information Unit of the
State. It was published in May, 1960,
the year in which this Bill was pro-
posed. In this pamphlet, on page 3,
5th line from the bottom, they have
given the figures for the years 1954«
55, 1955-56 and 1956-57. In 1954-55
the area of culturable waste land was
23,23,900 acres. In the year 1955-56
this figure was 23,50,500 acres and in
1956-57 this area was 23,20,400 acres.

Chairman: Is it Government waste
or private waste land?

Shri Bhamburkar:
waste land. .

Government

Chairman: What is your objection
to this land being made cultivable?

Shri Bhamburkar: It should be
taken for cultivation first before tak-
ing my land. This is the direction
given by the Planning Commission.
They have said that if there is surplus
of cultivable waste land available in
the State and a large number of far-
mers are not forthcoming the Ceiling
Act is not necessary.

Chajrman: Your point is that as
long as the cultivable waste land in
the State is not brought under culti-
vation no ceiling should be fixed?

Shri Bhamburkar: That is the diree-
tion of the Planning Commission and
I entirely agree with it.

Shri A. P. Jain: May I know whe=-
ther any classification of this waste:
land has been made, because a large-
area of land which is not actually cul-:
tivable has been entered as waste
land in a number of States.

Shri Bhamburkar: In this case the
classification is given in the Agricul-
tural Statistics. .

Shri A. P. Jain: I know that in
governmental statistics certain lands
are classified as waste land but ac-
tually they are not capable of being
reclaimed. Enquiries instituted - -by
the Ministry of Food and Agricuiture-
have revealed that although on record
certain lands are shown as culturable
they are not capable of being re-
claimed.

Shri Bhamburkar: There is nothing.
mentioned in this pamphlet. Gep-
graphically the area of Maharashtm .
State is 70,08,03,000 acres. )

Chairman: You have mentioned"-'
the point about waste land. Continue
your evidence now.

Shri Bhamburkar: On the same’
point, I would like to .say, that in the
Handbook of Mahahrashtra State com- °
piled by the Pub11C1ty Depatrtmem of '
the State.

Chairman;: These Acts. were passed
by the ‘local legislature. We are no#
concerned with them. They are a
question of fact now. They are now
sought to be included in the 9th 'Sche-
dule of the Constitution. What
your objection to that?

Shri Bhamburkar: My objection ta’
that is, by including the Maharashtra-
State Land Ceiling Act in the 9tit-
Schedule, it will perpetuate ineguali«
ties in the rural areas. In the Ceiling"
Act they have given a standard by
which they afe gbing ‘to allot theé:
ceiling drea. It is given in the Ex--
planation to Clause 5 of the Acts
According to that and’ a8 ‘on-the“sames



principle revenue assessment is made,
the revenue of the ceiling areas
ghould be equal. The area of land
may be different, but at least the
revemue should be equal. We have
found out from government records—
it is in the bunch of letters from the
Collector which we have given this
morning. ...

Shri A. V. Raghavan: I think the
Act which the witness is referring to
ig not included in this Volume 1. We
cannot appreciate the argument of the
wWitness without the Act before us.

" Chairman: They are being printed.
1t w1l take some time.

Shri P. R. Patel: I think it is better
that we examine the witnesses after

we have gone through the different
Acts.
. Chairman: The Acts will be sup-

plied to you. He will refer to the
particular sections of the Acts.

Shri Khandubhai K. Desai: He is
only referring in general terms to the
ceiling. The Maharashtra State Act
has laid down certain ceilings. His
argument is that as long as there is
waste land which is not reclaimed,
let ‘there be no ceiling. It is a ques-
tion of facts only, and on principle he
is not opposed to the ceiling.

8hri Bhamburkar: I was speaking
about assessment of land revenue.

“'Chairman;: Has not the Maharashtra

State legislature taken this into con-
sideration when they fixed the ceil-
ing?

Shri Bhamburkar: With great dis-
appointment, Sir, I have to say that
that was not the case. It seems they
have not taken this into account.
¥From the letters from the Collector
you will find that there is a terrible
diserepancy:. The land revenue
assessment for the ceiling area in
Bhir village is Rs. 5.95 nP., while in
Alibag village the land revenue for
the ceiling area is Rs. 1,660. There is a
mistake in this pamphlet. Thinking
it to be a bona fide mistake on our
part the printer has made it Rs. 16.50.

It should be Rs. 1,650. The system of
cultivation differs in different areas.
This land revenue is for the ceiling
area because the ceiling is on the
holding of land and not on ownership.
On the same principle on which the
ceiling is fixed the land revenue is
also fixed. But here is Rs. 5.95 for
the ceiling area in one part of Maha-

rashtra while in another part it is
Rs. 1,650.
Shri A. P. Jain: When was the

settlement done?

Shri Bhamburkar: In 1911—prior to
the First War. No settlement was
done thereafter. There is another
thing. There is one village Vasi in
Akola District. You will find it in
the bunch of letters from the Collec-
tor. The lowest revenue from the
ceiling area is Rs. 40.50 while the
highest revenue from the same village
is Rs. 452.25.

Shri Khandubhai K. Desai: Why
is it so? Is it not due to the nature
of the land?

Shri Bhamburkar: My own opinion
is, they have passed this Act in a
hurry in 1961 just before the elec-
tions.

Shri A. V. Raghavan: The increase
or decrease in revenue is due to the
fertility of the soil.

Shri Bhamburkar: I am coming to
that later. Alibag is a village near
Bombay. There, as I said, Rs. 43.32
is the lowest revenue from the ceiling
area while the highest is Rs. 1,650.

Chairman: It depends upon fertility,
irrigation, method of cultivation etc.

~ Shri Bhamburkar: Ceiling
vary from 66 acres to 160 acres.

Chairman: Ceiling is fixed on the
income from the land?

Shri Bhamburkar: Yes. These
ceiling lands vary in acreage. It is
done on the same principle on which
land revenue is fixed. Therefore, the
land revenue should have been equal.
But unfortunately Government has
not applied its mind thoroughly to
this fundamental problem.

areas



Coming to money valuation of the
land. Any agriculturist who wants
to buy land considers the same fac-
tors which Government has consider-
ed in deciding about the ceiling. Gov-
ernment has given a scheme of com-
pensation and we have valued the
lang on the same principle, wviz.,, so
many times the land revenue of a
particular place. This varies from 55
times in Thana District to 190 times
in Chanda District. Please refer _to
the last para of page 16 of the Rep-
presentation:

“In Washim the valuation of the
ceiling area land as lowest comes
to Rs. 4,050 while the highest is
Rs. 45,225. In Nirgudi—I have
taken assorted villages—the lowest
valuation of the ceiling area comes
to Rs. 6,412:50 while the highest
comes to Rs. 64,125. In Kagal, the
lowest valuation comes to
Rs. 11,292.37 while the highest
comes to Rs. 58,643.82. In Par-
bhani, the lowest valuation of the
ceiling area comes to Rs. 21,772.80
while the highest is Rs. 1,07,520....”

This is the type of Ceiling Act we are
having and therefore, we have come
all the way here to place our points
before the Committee. Since it con-
tains so many inequalities and dis-
parities between village and village,
between locality and locahty, this Act
should not be included in the 8th
schedule. The sickness has been im-
boseq on us andq the remedy is being
taken away from us. That is the
pity.

Shri Snrend}anath Dwivedy: Has it
been challenged in the court?

Shri Bhamburkar: The implementa-
tion has not yet started in my part of
the country. They have started with
the sugar industry. Since we have
not been given any notices that our
lands will be taken away, we have no
cause of action, according to our legal
advisers.

Shri A. P. Jaim: But stil you have
the right to flle a writ.

Shri Bhamburkar: Coming to the
question of productivity, I have takem
examples from different districts an@
they are all based on Government
statistics, contained in this book Sta-
tistical Companion to the Maharashtra
Agricultural Land Ceiling on Hold~
ings Bill, 1961. Let us take different
crops which are commonly grown in
almost all the districts of Maharash-
tra, Taking rice, in Aurangabad
district, the production from the ceil-
ing area is 192 maunds, which is the
lowest in the entire State, while in
Thana district, it is 739.2 maunds,
which is almost more than three
times, Similarly taking wheat, in
Poona district, it is 302.2 maunds from
the ceiling area, while in Satara dis-
trict, it is 777.6 maunds, i.e. again
about three times. These statistics
are given on page 13. Coming to
sugarcane, which is the only crop that
is lifting the face of the rural areas
of Maharashtra......

Shri A. P. Jain: Are you sure about
the statistics? You say 18 acres pre-
duce only 343.8 maunds. That might
be per acre,

Shri Bhamburkar: They are Gov-
ernmnet statistics and they are cor-
rect. That is the figure for Nagpwr
district, which is not known for w
sugar.

Shri A. P. Jain: Poona is known for
its sugarcane, but even there you sny
18 acres produce only 1675.8 maunds.
Please check up; it will be per acre
and not for 18 acres.

Chairman: Is it from the
area or per acre?

Shri Bhamburkar: It is from the
ceiling area. There is a production-
schedule in this Statistical Companion.
It is all given on page 34.

Chairman: We will verify it Yos
can go on.

Shri Bhamburkar: Even if it is per
acre, it should not be difficult to cal-
culate for the ceiling area. There
seemg to be a bona fide mistake here.
I agree. The difficulty about sugar-
cane in Maharashtra is that the crope °

ceiling



are grown ynder what is called the
plock irrigation. So, out of the 18
acres 6 acres can grow crop for the
current year, 6 acres for the next year

and 6 acres will remain fallow.

-’. ", .

« Then I come to the gross income
tx-dm production, where also I meet
with the same difficulty. In Dhulia, it
is Rs. 3,888 where wheat is grown
.‘Bs 10,000 where rice is grown and
Rs. 13,483 where sugarcane is grown
There is a great difference.

. There is a Schedule to the Act
which is the only operative part of it.
According to the, Schedule for the dry
Crop land 66 acres is the lowest and
198 acres is the highest. I think there
As some printing mistake and it should
Pe 108 acres. So, the area of land
differs, prodpgfiVity differs and reve-
jpue also differs.

Chairman: It may be according to
the income derived from the land.

“Shri Bhamburkar: No, they have
Y1.t done that. ' :

Chairman: Then what is the basis?
.~Shri Bhamburkaz: Se_ctionS says:

“In each of the local area des-
cribed in ‘¢olumn 3 of the PFirst
Schedule situated in a district speci-

+. fied in column (1) thereof for each

, class of land described in columns

.4, 5, 6 and .7 the ceiling area shall
be the area mentioned under gach
such class of land against the local
grea."

To this clause they have given an
.<planation, which is the most im-
portant one. It reads: .

“The ceiling area in respect of
each class of land in the local area
aforesaid has been fixed regard

* being had to the soil classification

of the land, the climate .and the

« -rainfall of the area, the --average

v+ yield of crop, the average prices. of

« crops and commodities, the agricul-

.~ tural resources of the area, the
- general economic condition prevail

. ing therein and other factors.”

So, théy do not give any de_ﬂnihe ipd.l-
cation as to on what particular item
this is based.

Chairman: Apart from this section,
have they given a definition of “ceil~
ing area”?

Shri Bhamburkar: In the body of
the Act they have nowhere defined
the “ceiling area”. The area under
pernnial irrigation is 18 acres, for
two seasons it is 27 acres, for one
season it is 48 acres. For dry crop
land it varies from 66 acres for
Thana, Colaba and Ratnagiri to 128
acres for other districts. So, there is
considerable variation regarding land,
productivity and land revenue.

Chairman: Could they not have fix-
ed it after taking into account the
productivity of various lands?

Shri Bhamburkar: In that case, the
production would have been equal
and land revenue would have been
equal.

Chairman: The land revenue cannot
be equal, because it depends upon the
net income from the land, its fertility,
irrigation potential and wvalue. So,
there may be variation. All these
factors contribute to the productivity
of the land.

Shri Bhamburkar: In that case, the
cumulative effect of all these factors
which are embodied in the Explana-
tion should have been equal some-
where. Unfortunately, it is not so.
It is nowhere equal; not even near
equal. The variation is 300 times in
the case of revenue—Rs. 59 to
Rs. 1,650. So, my contention is, if
they were to adhere to the principles
given in the Explanation, the cumula-
tive - effect should have got equal re-
sults. somewhere. Unfortunately, it
is not so. Judged by any standard
the equality is not there. So, this Act
spreads inequality of a very high
order and if in rural areas inequali-
ties are spread, discontent is bound to
occur and the trouble will be there.



Shri Rohit Manushanker Dave: Are
there any figures of incomes avail-
able? '

Shri Bhamburkar: They are also
there in the Statistical Companion.
“The Government have given the aver-
age income of each district, that is,

" income in the agriculthral sector,

Shri Rohit Manushanker Dave: On
what page?

Shri A. P. Jain: They are given on
-pages 13 and 14 of the memorandum.

Shri Bhamburkar: They are given
..on pages 50 and 51 of the Statistical
‘Companion  which was published
along with the Bill when it was in-
troduced.

. 'Then, this Act will hamper agricul-
tural production and that is a very
Serious matter.

Chairman: How?

Shri Bhamburkar: I would like to
draw your particular attention to what
I have written on page 7 of the Memo-
randum under the heading “Would
Production  Increase?”. I would
- ‘pointedly draw. your attention to the
-sequence of Acts passed or Bills
‘brought forward. You will find that
the preamble of the Bombay Tenancy
.Act, that is, the 1948 Act, says that the
land is to be given to landless persons
and the definition of ‘landless person’
‘is very important just to know to
“whom thé¢- land is going to be given.
The term ‘landless person’ has been
“defined in Bombay Acts and Bills
thrice. I have come across it three
times. On page 2758 of the Bombay
‘Tenancy and Agricultural Lands Act
of 1948, ‘landless person’ is defined
-thus— :

“Landless person means a person
who holding no land for agricultural
purposes whether as an owner or
tenant earns his livelihood princi-

£ "pally by manual labour and intends
to take to the profession of agricul-

- ‘ture .and is capable of - c¢ultivating
land persomally.”

'v‘landless person’ is- - given

Subsequent to that a Bill was intto-
duced—it was gazetted on the 4th
August, 1959—which could not take
the shape of an Act. I do not know
why it was withdrawn.

Chairman: There also it is “is cape-
ble of cultivating land personally™,

Shri Bhamburkar: Yes; there also
it is mentioned as a person who has
no land, who is principally an agri-
cultural labourer, who wants to take
to agriculture and who is capable of
doing it. The Bill which was intro-
duced in 1981 and which took the
shape of an Act also has the same’
clause, that is, the capability clause;
but in the Act you will find that ‘land-
less person’ is defined as a person with
all other things except his capacity.

Chairman: What is the definition?

Shri Bhamburkar: On page 3 of the
Maharashtra Agricultural Lands
(Ceiling on Holdings) Act, 1961, the
definition given in section 2, clause 17
reads:—

“Landless person means a per-
son who does not hold any land
for the purpose of agriculture and
earns his livelihood principally
by manual labour on agricultural
land and intends to do agricul-
ture.”

The capacity clause, that is, the words
“is capable of doing it” which was
in the previous Bill, which was also
in the Tenancy Act has been dropped

“here. The question, therefore, arises

whether the Maharashtra Government
is not conscipus that persons to whom
these lands are going to be given are
not good cultivators and if they are
not good cultivators, the result will

“be that production will fall.

Shri A. P. Jain: At least to me the
point is not clear. How does .that
inference arise?

Shri Bhamburkar: The definition. of
in . ‘the
Bombay Tenanty Act as also in the

‘Bill which' resulted in this Act.

landless person to whom land is to be



-

-Eiven and who will be the primary
receiver of the surplus land has all
along been defined as being capable
of doing agriculture himself plus other
things, but unfortunately it is not so
in this Act

Shri Nafisul Hasan: What is the
criterion for judging whether a person
could do agriculture himself or not?

Chairman: His capacity will be
determined only after he does it.

Shri Bibudhemdra Misra: Whereas
the definition in the previous Act
refers to manual labour, only the 1961
Act makes it clear by %aying ‘manual
labour on agricultural land’. There-
fore the capacity is implied. The
words “on agricultural land” after the
words “principally by manual labour”
were not there in the previous Act.

Shri A. P. Jain: That is a proof of
hig capacity to do agriculture.

Shri Bhamburkar: Then why was
the capacity clause dropped?

8hri Bibhudhendra Misra: In the
previous Act, manual labour had no
reference to agricultural land; there-
fare, the words “agricultural land”
have been included in this Act.

8hri A, P. Jain: It is a substitute
far capacity. To enact a separate
capacity clause becomes unnecessary.

Shri Bhamburkar: Then again, by
this Land Ceiling Act, particularly this
.Act is going to hit the sugarcane cul-
tivation. Sugarcane cultivation is a
.specialised crop inasmuch as it re-
quires a very high amount of money,
efficiency, knowledge of manures, fer-
tilizers as well as the doses of water,
etc. That is one thing. Secondly,
it is a basic raw material for sugar as
well as gur industry (jaggery indus-
try) for which I think Maharashtra
State has earned quite a good name.
So it has to be looked at from that
point of view.

Here in the Schedule to this Act we
find that lands are given for perennial
irrigation it is 18 acres and for one-
season irrigation it is 48 acres. Sugar-

cane is a crop which takes 18 to 22
months to ripen in my province. I
do not know whether it is a speciality
of the province or climate or is in.
general

Shri A. P. Jain: It is a speciality
of yours.

Shri Bhamburkar: So it takes 18 to-
22 months. If it is to be cut and then
processed into sugar it depends upon
the sugar factory purchasing it Its
crushing capacity is limited. So he
has to keep that particular crop for
22 months. Anyway, on an average
I will take it as an 18 months crop.
That means that the land which is
under sugarcane has to remain undér
the crop for 18 months.

Now, there is a one-season crop.
Let us take rice. It is a four-months
crop. The land under rice has to be-
there for four months. The land
under sugarcane has to remain for
18 months. Therefore, mathematically
calculated, the land for sugarcane
must have been four and a half times
the land for rice. Because, this is a:
ceiling on land and not on any other
thing.

Shri A. P. Jain: This is a rather
queer argument. How many crope of
rice do you take?

Shri Bhamburkar: Well, two we-
can take.

Shri A. P. Jain: When you take &
four-month crop, even according te-
your calculation, in eighteen months
you can have three and a half crops
or . ..

Shri Bhamburkar: We can take one:
rice crop and another cotton crop.

Shri A. P. Jaim: But you are talk-

ing of rice crop on the basis of four
months.

Shri Bhamburkar: Anyway, It
should be double in that case.

Chairman: The income is so mudl
higher.

Shri Bhamburkar: Unfortunatelyr
this is a ceiling on land,



Chairman: Based on the income.

Shri Bhamburkar: If it is on income,
the question arises why the rural area
alone should be subjected to this.

Shri Bibudhendra Mishra: That is a
different thing.

Shri Bhamburkar: But that is very
important. Then the discrimination
point becomes very important. If the
ceiling -is to be fixed on the income,
why only the rural areas, the agri-
culturists; why not the urban areas,
the towns?

Shri Bibudhendra Mishra: Is it your
contention that the definition in sec-
tion 5, “ceiling area”, in which it says
what factors are taken into considera-
tion in fixing the ceiling, violates some
of the rights? We want to know
whether it is your contention that the
Explanation to section 5 is violative
of certain fundamental rights or
creates inequalities because it fixes the
ceiling by taking into consideration
the soil, classification of the land, the
climate, the rainfall of the area, the
average yield of crop, the average
prices of crops and commodities. All
this is taken into consideration in
fixing the ceiling. And naturally
there is bound to be some difference
whether it is rice or sugar so far as
yield and prices are concerned. So,
without referring to the Schedule, is
it your contention that the Explana-
tion given in section 5 is violative of
some rights?

Shri Bhamburkar: If you permit
me, I would say that in this explana-

* tion, as given in section 5, they have
not considered these points at all. I#
is an arbitrary decision. And I am
made to suffer, we are made to suffer.

Shri Bibudhemdra Mishra: So your
contention is that all the factors which
should have been taken into con-
sideration while fixing the ceiling
h‘ave not been taken into considera-
tion in fixing the Schedule?

'8Shri Bhamburkar: That is right,
that is my contention. Otherwise, as

I have made it clear earlier that the
cumulative effective of all these fae-
tors, which are made out in the
‘Explanation should have reached
equality somewhere. But unfortu-
nately it has not reached.

Shri P. Ramamaurti: Is the inequa-
lity on the basis of length of crop er
income? You are saying that the
cumulative effect of this is inequality.
I want to know on what basis yoa
arrive at that conclusion. Is it your
contention that there are unequal
incomes as between the rice crop
ceiling and the sugarcane crop ceil-
ing?

Shri Bhamburkar: No, that is not
my contention. My contention is thad
had all these factors been considered,
then these four factors which are
related to it should have been equal.
That is, either the ceiling area should
have been equal; or the income should
have been equal; or the revenue
should have been equal; or the money
valuation should have been equal—
because all these are based on the
same factors which are given in the
Explanation. At least one of thess
should have been equal. Unfortunately
it is not. 1 have shown you by figures
from the Government itself that none
of these four factors is equal. It is
therefore necessary to come to the
conclusion that the Explanation im
clause 5 saying that on these factors
the land ceiling is based is not correct
and that it is an arbitrary fixation of
ceiling.

Shri P. Ramamurti: What is the
income on one acre of sugarcane aj
the end of 18 months and what is the
income per annum on one acre of
rice?

Shri Bhamburkar: These incomes
are given in the statistical compilation
by the Government. And sugarcane
does not grow in all areas, while rice
does grow at least in many parts eof
each district in Maharashtra.

Chairman: Only where there
irrigation.



Shri Bhamburkar: There are two
Aypes of irrigation. Either it is gov-
ernment irrigation, ang these eigh-
teen, twenty-seven and forty-eight
acres are given only where there is
flow irrigation from government
gources . . .

Chairman: That is perennial.

Shri Bhamburkar: Where there are

. wells there is no ceiling. There is

no special ceiling for sugarcane done
on well irrigation.

"Dr. L. M. Singhvi: Can the witness
" state more specifically as to what

parts of the Act which is before us

now for discussion he considers to be

violative of the fundamental rights,
. either article 14 or any other article
- in Part III of the Constitution?

, Shri Bhamburkar: Well, Sir, I have
not come here to plead legally as a
lawyer before this august House: I
have come as an individual farmer.

Dr. L. M. Singhvi: We would like
to know the precise upshot of your

argument.

Shri Bhamburkar: In a moment's
time I will explain it. Unfortunately
you have not got these Acts before
you.

Dr. L. M. Singhvi: Your evidence

* will be on record before us, and it

will help us later on if we know speci-

fically what provisions of the Act you

cosider to be violative of the funda-
" mental rights, and in what way.

Shri Bhamburkar: Here there is a
. discrimination. I say it is a discrimi-
nation which violates, I think, article
. 14 of the Constitution. The Act has
a particular aspect which discrimi-
nates between farmer and farmer,
between villager and villager, between
- one village and another village, and
. between one area and another area.
When I come to the question of com-
pensation, I could give youv a clearer
: and a better picture of it.

-

As regards the question which has
_.been put to me, my answer is this. If
the explanation given to .clause 5

10

would have been validly taken into
consideration, there would have been
difference in the lands coming under
clauses 4, 5, 6. and 7. You will find
that the difference is there regarding
only land coming under clause 7, that
is, jirayat land. While uniformly
perennially irrigated land is given 18
acres as ceiling, two-season crop land

“is given 27 acres, and one-season crop

land is given 48 acres, the uniformity
in these would never have been.there
had the explanation to clause 5 been
taken into consideration by the Maha-
rashtra State.' Therefore, I say that
the entire fixation of ceiling is an
arbitrary flxation; it is absolutely
arbitrary.

Dr. L. M. Singhvi: Could you give
us a specific reference to.the provi-
sions of the sections of the Act, which
is -now before us, from the point of
view of transgressing the fundamental
principles laid- down in Part III of
the Constitution?

Shri Bhamburkar: Unfortunately, in
the Act as it stands, the operative
part is only the Schedule, and the rest
is all only about procedure and defini-
tions and so on.

Dr. L. M. Singhvi: What I am put-
ting to you is this. What this Con-
stitution Amendment Bill seeks to do
is only to protect the legislation itself. .
The scheme which is framed, and
which is rcpugnant to ‘the principles
of the Act could, of course, always be
raised before a court of law and could
be struck down by the court even
after the constitutional validation of
the Act, that is to say, if, operatively
speaking, Government proceed to
frame a scheme under the Act which
violates, for example, the principle
laid down in the explanation to sec-
tion .5, then it could be struck down
by the court of law, even after this
constitutional. validation under ghe
present Bill. What we would like to
know is whether. there is anything in
'fhe Act itself, as it is before us, which
1S repugnant to the Fundamental
Rights as. enshrined in Part III of the

- Constitution.



8hri Bhamburkar: The entire first
schedule, right from columns 4 to 8
contravenes the Fundamental Rights;
it contravenes mry fundamental rights,

8hri A. P. Jain: You ara question-
ing the very basis of the Act.

"Shri P. R. Patel: The policy of the

day is that scientific methods should
be applied to agriculture. If the ceil-
ing is imposed, and the Jands 'are
divided after a generation or two,
-would there be persons who would be
capable of adopting scientific me-
‘thods?

Shri Bhamburkar: If the present
farms which are scientifically operated
are broken today,—I must tell you a
little of the mind of the agriculturists
in my part of the country—then they
would leave agriculture and go to
some other profession.

Chatrman: How many agricultural
farms are thére which are more than
18 acres in extent, with perennial irri-
gation in the Maharashtra State?

Shri Bhamburkar: 1 could not tell
you the exact number, but they com-
‘prise about 1,04,000 acres of land.

Chairman: 1 want to know the
actual number of farms which are
more than 18 acreg in- extent, and
which consist of perennially irrigated
land. How many such individual
farms are there? :

Shri Bhamburkar; 1 could not give
you that number.

Chairman: Are you cultivating your
land scientifically?

Shri Bhamburkar: Yes.

Chairman:* What is the extent of
Yyour farm? Is it perennially irrigated?

Shri Bhamburkar: It is not peren-
nially irrigated.

Chairman: How many acres
you got? t

Shri Bhamburkar; I am speaking on
behalf of the association.

Chairman: What is the extent
your personal farm?

have

‘of

n

Shri Bhamburkar: I do not come
under the category) of persons having
lands with perennial irrigation. I am
a rice-grower in Bhandara district.

Chairman: How many acres have
you got?

Shri Bhamburkar: Between four
brothers, we have 280 acres. We do
not come within the purview of this
ceiling Act, because there is no irri-
gation. We are lucky that way.

Chairman: So, this Act does not
affect you,
Shri Bhamburkar; No, but some-

body has to bring up the case of the
agriculturist before you, and that is

what I am doing with what little
information I have collected.
Shri Surendranath Dwivedy: That

means that you have come to repre-
sent the association?

Shri Bhamburkar: Yes.

Chairman: Has your association
collected statistics ags to the number
of farms which are more than 18 acres
in extent perennially irrigated in
Maharashtra?

Shri Khandubhai K. Desai: And
which are likely to be affected?

Shri Bhamburkar: Unfortunately,
we have no information on that, But
I an give you the total acreage.

Chairman; That is not necessary,
because that can be had from the
Government figures.

Shiri P, Ramamurti: Have you got
statistics with regard to the actual
production on an -estate less than 18
acres and on estates just above 18
acres?

Shri Bhamburkar: I can tell you
that in my State, the income-tax
people have started collecting those
figures, because there is now income-
tax on agriculture there. So, nobody
would give that information.

Shri P. Ramamurti: Are you in a
position to state that the production
on an estate which is lesg than 18



acres, perennially irrigated, and
€rows sugarcane crop, is less than
that on an estate of over 20 acres?

Shri Bhamburkar: I would not say
that. I am just saying that the cumu-
lative effect should have been equality
somewhere, but that is not there.

Chairman: If 18 acres are given ‘to
an intelligent and hard-working agri-
culturist like Shri Bhamburkar, who
adopts scientific methods, then he can
earn about Rs. 4060 to Rs. 5,000
income out of that, but if it is given
to a man like me, I may not even
cultivate it. So, equality will not be
there; some inequality has to be
there. But we have to take the aver-
age yielq and the average net income
of an average intelligent and hard-
working man.

Shri P. R. Patel: It he is a hard-
working man, he will go to other pro-
fessions and earn more there.

Chairman: We are concerned only
with agricultura) land now.

Shri Bhamburkar: I was talking
about lands coming under 18 acres
perennially irrigated. There are two
crops which come under Pperennial
irrigation. Ome is orchards, and
another is sugarcane plantations.

You will find that Government have
been kind enough to exempt orchards,
They are about 1,20,000 acres in area,
and these have been exempted for
twenty, years, that is, till 1979, while
sugarcane has been included, that
being a plantation crop. In fact, there
is a direction from the Planning
Commission. . ..

Ohairman: So, orchards have been
exempted?

Shri Bhamburkar: Orchards have
been exempted, while the sugarcane-
crop lands have not been exempted.

The Planning Commission have de--
finitely stated in para 41 at page 196,
of the Second Five Year Plan that:

“While determining the general.
ceiling on agricultural holdings.
in a State, it will also be neces-
sary to consider the categories of-
farms to which the ceiling need.
not apply. Three main factors
could be taken into account in de--
ciding upon exemptions from the
purview of the ceiling, viz.:

1. Integrated nature of occu-
pations, especially where indus-
trial and agricultural works are-
undertaken as a composite en-
terprise;

2. Specialised
operations; and

3. From the aspect of agri-
cultural production, the need to°
ensure that efficiently managed:
farms which fulfll certain con-
ditions are not broken up.

If these considerations are kept:
in view, there would appear to be
an advantage in exempting the
following categories of farms from
the operation of ceilings ‘which:
may be proposed:

(1) tea, coffee and
plantations;

(2) orchards where they con-
stitute reasonably compact areas;:

(8) specialised farms engag-
ed in cattle breeding, dairying,.
wool-raising, etc.;

(4) sugarcane farms operat--
ed by sugar factories; and

(5) efficiently ' managed farms:
which consist of compact blocks:
on which heavy investment or
permanent structural improve~
ments have been made and
whose break-up is likely to-
lead to a fall in production.”.

Chairman; Does not the Act ex-
empt it?

Shri Bhamburkar: No, nothing s
exempted except onchards till 1979:
They have not exempted in spite of
the direction of the Planning Com~

N

character of"

rubber



Shri Kasliwa]: What about sugar
.farmg operated by sugar factories?

Shri Bhamburkar: They are also
not exempted. I shall come to that
presently.

On page 11, ‘I have given compara-
tive statistics which would be of
.more use to you in appreciating our
- difficulties, We have said:

comparative
which
of

“Given below are
statistics concerning lands,
will be surplus ag a result

+ Ceiling Act:

(a) Percentage of surplus
land to total area is 2.02 per
cent;

(b) Percentage of
sugarcane lands to total
cane lands is 41 per cent;

(¢) Percentage of
sugarcane area to total
area is 10 per cent”,

surplus
sugar-

surplus
surplus

"You will thus realise how strenuous
this must be on the cultivators this
~Ceiling Act.

Chairman: Total area is the total
area of the State, including moun-
tains, valleys and forests. You must
"take the cultivable area.

Shri Bhamburkar: The cultivable
-area is 4,68 lakh acres. 11 lakhs is the
surplus, a little more than 2 per cent.

Shri P. Ramamurtl; The total area
“includes all types of dry land. Na-
turally, there will be concentration
in wet areas.

Chairman: Let us take the cultiva-
"ble area,

Shri Bhamburkar; Yes. Total area
is 5,28 lakhs, cultivable area is 4,28
‘lakhs. Even of the cultivable areas
which are actually under yoke, this
11 lakhs is a very small fragment.
"The percentage of surplus sugarcane
land to the total sugarcane lands is
-41; percentage of surplus sugarcane
:area to total surplus area is 10.
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Shri A. P. Jain: Let me put this
to you I am a farmer. On part of
the area I grow sugarcane, on part
pdddy and on another part a third
crop. Will the ceiling apply to the
total area or to sugarcane, paddy ‘and
the third crop separately?

Shri Bhamburkar;: That question
should be put to the Maharashtra
Government.

Shri A. J. Jain: As a witness, I
want to know from you.

Shri Bhamburkar; As far back as
July 19, 1862, we had written a letter
to the Chief Secretary of the State
Government and sent it by registered
cover with copies to the Chief Minis-
ter, Ministers of Revenue, Irrigation
and Agriculture, the Secretary, Re-
venue Department, and to two more.
Unfortunately, til] now no reply has
been received. ' ¢

Shri A, J. Jain: Please see the
illustrations given under section 5. A
person holds the following classes of
land in the Nagpur local area: 9 acres
of seasonally irrigated land getting
irrigation for two seasons, 12 acres of
seasonally) irrigated land getting irri-
gation for one season and 11 acres of
dry crop land. For the purpose of
ceiling, all these will be converted
into one class. Therefore, I am unable
to understand how you can say that
the surplus sugarcane area wil] be 41
Per cent of the total sugarcane area.

Shri- Bhamburkar: 1 will tell you
the difficulties regarding irrigation in
my State. It is the block system.
They give 12 months irrigation tn
the sugarcane block only

8hri A, P. Jain: My point is that the
ceiling applies to the total area.
Therefore, if I am cultivating differ-
ent crops on my holdings, you can-
not say which of my land will be
taken over under the ceiling law.
Hence the figure of 41 per cent given
as surplus sugarcane land under the
ceiling law appears to me to be irre-



levant. Ceiling wil]l not apply sepa-
rately to sugarcane or paddy or the
third crop but in relation to the tqtal
area.

Chairman: It has been deflned in
the Act itself under section 5—where
the land held by a person consists of
two or more kinds of land, the ceiling
area of such holding shall be deter-
mineq on the basis of one acre of
perennially irrigated land being equal
to 2 acres of seasunally irrigated lund
or paddy or rice land...... etc,

Shri A, P. Jain; That is exactly
what I mean. Al these will be con-
verted into a uniform unit and then
the ceiling applied to the total area.
Therefore, the figure of 41 per cent
for sugarcane land is meaningless.

Shri Bhamburkar: I would explain
that point. In Maharashtra, there is
what is called command aurea. When
you come under a command area
where you agree to take perennial
irrigation, there is a block system. If
I own land which is under perennial
irrigation and also land which 'is out-
side the command area, the question
comes how much of the total area is
affected.

As regards the question put by the
hon, Member, I would say the area of
sugar farms owned by sugar factories
itself comes to 99,000 odd.

As 1 said, as far back as 19th July
1962, we wrote a letter to the State
Government and sent 9 reminders
asking whether if we stopped grow-
ing sugarcane we would be able to
get irrigation facilities for our crops.
To this day, we have not received a
reply. Therefore, we are not certain
whether we would be able to' grow
different crops. So this total area
under sugarcane must be taken into
account. '

I am moving on to page 17. The
method of compensation also seems to

be discriminatoryr and ‘aiming at in--

equality.
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We find from the First Schedule that
Thana, Kolaba, Ratnagiri and Bom-
bay Suburban districts each have
ceiling areas of Jirayat lands varying
from 66 to 126 acres. They are all in
one category. Though the ceiling area
is uniform in all these districts, the
compensation multiples vary, The ex-
planation to clause 5 has not been
taken into consideration at all. If
that were so, for equal areas there
would have been equal rmultiples.
Here that is not so, for Thana it is 55,
for Kolaba 80 and for Ratnagiri and
Bombay suburban districts 65.

For Bhandara, Yeotmal and Osma-
nabad the ceiling area varies from 108
to 126 acres uniformly. The com-
pensation multiples are 190 times for
Bhandara, 150 times for Yeotmal and
140 times for Osmanabad. While the
ceilings for Bhir and Nagpur vary
from 98 to 126, the compensation
multiples are 140 times and 110 times:

All these facts go to nrove that
there is no uniformity in applying the
Explanation to clause 5, no standard
by which the ceiling is fixed, There-
fore, there are discrepancies which
affect our fundamental rights, and
which make one villager jealous of
another villager in the same area It
spreads discontent in the rural areas
to such an extent that, though there
is peace today, it may result in some-.
thing like an agitation. Therefore, it
is my earnest appeal to you that with
all these inequalities this Act should:
not go into the Ninth Schedule.

I will -give you one more reason..
While this Act was being discussed
in the Assembly, we made represen--
tations to the Chief Minister, the Re-
venue Minister and other Members of’
the Assembly. The Chief Minister was:
busy, and the Revenue Minister, since:
he was piloting the Bill, was also
busy. We approached several Mem--
bers and explained to them that it
was going to entail great difficulties
in the rura] areas. We asked them-
not to proceed with the legislation,
and to take us to the Chief Minister
to whom we would explain ‘the posi~



tion. We were told on good outho-
rity by the Members—I am before
you and I would not tell a lie—that
the Chief Minister said that he has
convinced Pandit Nehru, the Prime
Minister, and the Planning Commis-
sion. That nobody could understand
better than them, and so his time
and the time of the Members should
not be wasted. If this Act is to be
included in the Ninth Schedule, the
result would be that we would be
told in clear terms that it is put in
the Ninth Schedule. by Parliament
which is supreme. So, please do not
jeopardise our remedy when the sick-
ness ig inflicted on us. That is our
earnest request to you.

Shri P. R. Patel: Certain funda-
mental rights are given under the
Constitution, and properties are held
by agriculturists and non-agricultu-
rists. If these rights are taken away
from the agriculturists, and the other
property-owners are allowed to re-
tain their properties, would that not
be discrimination and against the
Constitution?

Shri Bhamburkar: Positively,

Chairman; It is a matter of opinion.
It is for Parliament to decide, not for
the witness.

Shri J. R. Mehta: He has made out
only one point. Throughout his con-
tention has been that there is discri-
mination on every score and that if
this is included in the Schedule, they
will not be able to go to the courts
and have a remedy -against discrimi-
nation. I want to ask him what he
tl_ms to say on the score of compensa-
ion,

So far as I understand the scheme
of this Bill, we want to define “estate”
80 as to include ryotwari and other
‘lands, and the ultimate result will be
that compensation will not be justi-
C_iaible. So, it the remedy under ar-
ticle 14 g available, has he any ob-
Jection on the score of compensation?

. Sh! Bhamburkar: The compensa-
tion given under the Act is absolutely
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illusory, not only inadequat~. Apart
from being illusory, it is discrimina-
tory.

Shri Nafisul Hasan: Are you op-
posed to the principle of ceiling?
Shri Bhamburkar: No. It is the

accepted socialist principle and na-
tional policy.

Shri Nafisul Hasan: Are you oppo--
sed to the principle laid down for
determining the ceiling under section
5 of the Act?

Shri Bhamburkar: If it is scrupu-
lously applied, I have no objection to
it, but my point is that it is not ap-
plied at all. The fixing of ceiling is
arbitrarily done, and section 5§ is there
only on paper as a face-saving device,

Shri Nafisul Hasan: In answer to a
question you said it was the schedule
which was opposed to the principle
enunciated in section 5. May I know
which portion of the schedule is so
opposed?

Shri Bhamburkar: The entire sche--
dule is based on section 5. It is the
only operative part of the Act.

Shri Nafisul Hasan: Since it is based
on section 5 to which you are not
opposed, you should not be opposed
to the schedule also.

Shri Bhamburkar: They have not
made it applicable. This Explanation
to section & is not applied by the
State while fixing the ceiling.

Shri Nafisul Hasan: Then you are
not opposed to the Act iteslf, but the
way in which it is implemented?

Shri Bhamburkar: It is not imple-
mented. Ang I am opposed to the
Act as it stands today. It is a damag-
ing Act to us,

Shri Nafisul Hasan: What is
objectionable part of the Act?

Shri Bhamburkar: The entire sche-
dule is objectionable.

Shri Kasliwal: You say 'the com-
pensation varying from 55 to 190 times
is illusory end not fair, but  the ‘Act -

the-



‘has not been implemented, and there
has been no case where it has been
contested. What are your reasons for
saying that the compensation would
.not be fair? ‘

Shri Bhamburkar: It is 55 to 190
times of the revenue of the land. I
.:&know it is ten pies per acre in Bhir.
So, even if it is 100 times, it would be
~only 1,000 pies.

Shri Kasliwal: Do you mean to say
that the assessment in Maharashtra
as a whole is very low?

Shri Bhamburkar: I do not say
that: I say that it has not been revi-
sed since 1911,

Shri Kasliwal: You have said that
sugarcane farms which have been
operated by sugar factories are not
exempted. Is there no special provi-
sion in regard to the surplus lands
like this?

Shri Bhamburkar: In my individual
-eapacity I am appearing before you
ag a second witness. After this is
wover, I shall reply to that question
‘then.

Shri Kasliwal: So far as ceiling is
vconcerned, you will agree that the
«ceiling limit is doubled if there is a
larger family.

Shri Bhamburkar: I accept the
principle of ceiling. But ceiling
should be so reasonable as to allow
the real developmen* of the people in
rural areas. As it stands at present,
in the present Act, the children of
‘village people would never be able to
get college education and even if edu-
-cation is taken to their doors, to each
district, perhaps with great difficulty
they may get arts education but they
‘will never get science or technical
«education.

Shri Joseph Mathen; The question
‘is whether you are for exempting any
particular type of agricultural land
from ceiling

Shri Bhamburkar: I am positively
for that when it helps to increase the
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national income, such as farms pro-
ducing large quantities of foodgrains
or raw materials for processing in-
dustry and other industries, such as
sugarcane or orchards, etc.

Shri Joseph Mathen: Your sugges-
tion to exempt certain types of agri-
cultural land from ‘ceiling is on the
basis -of expectation of increasing
national income.

Shri Bhamburkar; That is right.

ot fawfa faw @ w19 Iqea @
difen F @ #F § 1 fegA A
3y fafdgm TFE ora H1 AT §
g T F wTEE ¥Yo wiwaT & |
§ ARAT ET§ F o T A
Wi frg g & T 397 TRT

Shri Bhamburkar: The point is this
It is not only land that is limited;
every factor is limited. If I may
speak a little boldy on this point,
since this question has been put, I may
say that in Bombay State for every
1000 male population, there are only
927 female population. Now, what is
the solution to that problem? The
problem ig like that. If hon, Mem-
bers are going to legislate, that is
a different matter. But this is that
sort of problem. 8 lakhs of people
sleep on footpaths in Bombay while
the Secretariat verandahs alone can
accommodate two lakhs of them. Can
we allow this, losing the sanctity of
the premises? Land should be treat-
ed as an economic ‘unit. Land is one
of the factors of production. People
who can produce more from the land
should be given land. Land is not
for distribution as alms,

ot fafe faw : fgmew &
HTAfaeEt €1 fig g § gRrHeet
N 7 FEsRIT A § e o
TF JT AT CFE & QI G § I
TF UFE § gy fErmT et &
rerRewt s N e &, Q@



AT Y T qY AT F KA &
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Shri Bhamburkar: There ig eome
misconception somewhere. I do not
know whether there is any economist
in the world who says that the smaller
the piece of land, the greater is the
production. An intelligent farmer can
produce more even in a small piece
of land. Maharashtra State has prov-
ed that in one acre a farmer could
produce 130 tons of sugarcane. Can
that be taken as a genera] standard
to be applied to all? It depends upon
individuals and many other factors.
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Chairman: That is a matter for argu-
ment.

‘Shri S, Kandappan: May I take it
that you accept ceilings but that you
want to exempt certain items?

Shri Bhamburkar: Yes, I want that
ceilings should be in the interest ©f
the nation. Social justice, lang re-
forms,—whatever may be the form
which takeg shape, it must look to the
national production. If it goes higher
4n that direction, I have no objection
o ceiling.

Shri 8. Kandappan: Please specify
those items which you wint to exempt
from eelling.

2081(B) LS8
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ete.,

Shri Bhamburkar: All plantation
crops, such as sugarcane, orchards,
but not oilseeds, tobacco, etc.,
which are money-crops.

Shri S, Kandappan; You mean to
say that nationa] income is increased
when they are exempted. And so,
why not apply the same to the other
items?

Shri Bhambdurkars Upnfortunate!
the other items do not need as much
irrigation or as much dose of money
and labour.

Shri S, Kandappan: What about
paddy?

Shri Bhamburkar: As I told you,
paddy is a four-month crop.

Shri P. R. Patel: What about totton?

Shri Bhamburkar:
plantation crop.

Cotton is not a

Shri Radhelal Yyas: With regard to
the assessment of land referred to by
you, is it not because of the different
quality of the land that there is varia-
tion in the assessment of land in the
States?

Shri Bhamburkar: It is perfectly
right. Assessment is made consider-
ing several factors which are given in
the explanation to clause 5. There-
fore, 1 say that on the total ceiling
area revenue should be equal. I do
not gsay that the revenue on each piece
should be equal,

Shri Radbelal Vyas: Because of the
different quality of land, different
assessments are made, and they vary.
So, that means if the land is assessed
at the lower rate, the cost would be
lower than the cost of the land which
is assessed at a higher rate.

S Bbamburkar: I entirely agree
with you My point is that either In
landrevenueortoitspriceormtho
production from land or in the
income anywhere, there should
beeucquaﬂtyfromﬁeeeﬂiu

i??



Ceiling area is not equal. It varies
from 18 acres to 126 acres. Therefore,
land revenue should have been equal
or production should have been equal
or gross income should have been
equal or the land value should have
been equal. But none of them is
equal.

Shri G. Rajagopalan: It 1 have
understood you correctly from Yyour
thesis in all your memoramda, you
have no objection to the Maharashtra
Agricultural Lands (Ceiling on Hold-
ings) Act, but only to the provisions
which you say are discriminatory
between peasant and peasant eand 80
on. Otherwise, You are in general
agreement with the principle of the
land ceilings and the principle of the
Maharashtra Agricultural Lands (Ceil-
ing on Holdings) Act, provided the
discriminations, which you consider
are discriminations, are removed. So,
what are your concrete suggestions and
which are the points on which you
think there is discrimination and what
is your suggestion as to how it can be
- removed?

Shri Bhamburkar: My point regard-
ing the removal of the discrimination
by the State is that the State should
assess land revenue settlement and
then fix the amount, whether it is
Ra. 100 or Rs. 50, etc. -

Shri A. P. Jain:
yoars.

It may take 100

Shri Bhamburkar: It is a funda-
mental principle affecting the rural
population. It may take an age. As
8ardar Patel once said: ‘“when the
nation has to progress, I do not mind
even the entire generation is wiped
out”. Therefore, whether it takes
swo years or 25 years will not make
any difference.

Shri G. Rajagopalan: So, assess-
ment of land revenue should be the
basic thing before the implementation
js done.

Shri Bhambarkar: Before fixing the
cefling.
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Shri G. Rajagopalaa: You have said
that it has not been implemented.

Shri Bhamburkar: Part of it is being
implemented, for example, the sugar
industry.

Shri G. Rajagopalan: So your main
objection boils down to the  sugar
industry because everytime you men-
tion the sugar industry.

Shri Bhamburkar: Because it has
been implemented partly in respect of
the sugar industry; and so I have to
say that.
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Shri A. P, Jain: I have got some
internal evidence from your memo-
randum. You have given production
figures for sugarcane at page 13,
where you say that sugarcane produc-
tion from the ceiling area in the
Thana district is 343 maunds. But, 1
find from page 14 that the lowest gross
income from sugarcane ceiling area In
Nagpur district is Rs. 9,514. Sugarcane
in Bombay sold at Rs. 1-12-0 in the
period to which you have referred.
In other words it means that on 18
acres it will be about 5,500 maunds
which works out to 300 per acre. Are
you prepared, therefore, to accept
without reservation that the figures
which you have given on page 13 re-
late to per acre and not to 18 acres?

Shri Bhamburkar: It was admitted
long back: there can be a bona fide
mistake on that point: either a print-
ing mistake or my bona fide mistake.

8hri A, P. Jain: My second question
is this. You have referred to various
factors which should be taken into
account in fixing the ceiling and which
have been mentioned in clause §.
You have taken these factors sepa-
rately. But these factors should be
taken cumulatively.

. Shri Bhamburkar: I have taken
them cumulatively.

Shri A, P. Jain: You have mention-
ed factors such as climate, rain-fall,
average yield, the average price of
the crop, the commodity, and the
genera] economic condition. These
are the factors which you have men-
tioned but you have taken them
separately, but- not cumulatively. So,
am I correct in inferring that taking
these factors separately goes against
the spirit of the law?

Shri Bhamburkar: I have taken
them cumulatively because I have
said that the same factors go to deter-
mine the land revenue of the area;
the same factors go to determine the
production and the value of the land.
Therefore, I have taken the cumula-
tive effect of these things. I have as-
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certained that there is no equality.
1 have not taken them separately,

Shri A. P. Jain: Now, if you do not
mind, 1 want to put to you some legal
questions. Article 31A says that the
acquisition by the State of any
estate or of any rights therein or the
extinguishment or modification of any
such rights shall not be deemed to be
void on the ground that it is inconsis-
tent with or takes away or abridges
any of the rights conferred by articles
14, 19 or 31. That is the position today.
You have argued your case on the
ground that the Bombay law is dis-
criminatory because in certain cases
more compensation is given and inb
certain cases less. In view of article
31A will you be allowed to argue that
this law is discriminatory? You can-
not argue it on account of the
existence of article 31A.. That is my
contention. If the Bombay law is in«
cluded in the ninth schedule undes
article 31B, that makes no difference
whatsoever so far as discrimination is
concerned. You will not be allowed
to argue it now and you will not be
allowed to argue it then. How
do you say that the inclusion
under article 31B will be disadvant-
ageous to you?

Shri Bhamburkar: This is a whole-
sale application of the principle con-
tained in article 31A. This is not an
individual case of acquisition or re-
quisition. I am telling you what I
feel as a farmer and not as a lawyer.
Either I run to the law-makers re-
questing them to modify or change
the law or I have to run to the High
Court and Supreme Court. I have
chosen the law-makers, because of
my respect for you. Perhaps I may
have difficulties in courts, but I wiil
have no difficulties here if I bring to
your notice the wrong that has been
done to me. It is your duty to re-
medy them. So I have come to you.

Shri A, P. Jain: You have not
understood me. In view of article 31A
you will not be allowed to argue in
law courts that this law violates the
provisions of article 14, Assuming
we include this law in the schedule



nine, it makes no difference, because
you are debarred from arguing in law
courts even today that the law violates
the provisions of article 14.

Shri Bhamburkar: I do not want to
go to court. I have come to Parlia-
ment for that purpose. It is the
‘Parliament’s duty to amend it.

Shri A. P. Jain: We are not sitting
as a court of appeal against the State
Legislature or the State Government
to decide on merits. The only point
18 whether the law should or,should
not be included in the schedule un-
der article 31B. Tf you are not ad-
versely affected by its inclusion, why
do you want us not to include it?

Chairman: That is a matter for this
-committre to decide. Why argue it
with the witness?

Shri A. P. Jain: All right, Sir. Have
.you seen the ceilings laws of other
~States? In Madhya Pradesh, where
~the ceiling is 75 acres for dry land . . .

Chairman: He is concerned with
the Bombay Act.

Shri A. P. Jain: I want to ask him
whether the Bombay Government
-jaave treated the farmers of Bombay
-any worse both ‘with regard to area
-and compensation, as compared to
.other States.

Shri Bhamburkar: Yes; other States
+have exempted certain plantations.
“Even ‘Kerala has exempted coffee,
-rabber, pepper, etc,

Shri A. 'P. ‘Jain: I am not talking
:of - special cultivations. I am on the
sgeneral question, because you have
-said that the ceiling woulg cause dis-
eontent among the farmers. Ceiling is
the general policy “followed all over
India.

Shri Bhamburkar: The jealousy be-
tween the farmers will result in -dis-
content, because one will get much
-more under the Government patron-
sage compared to ‘the other.
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Shri A. P. Jain: Is it your conten-
tion that you have been treated
worse in the matter of compensation
than the rest of India?

Shri Bhamburkar: I have not stud-
jed the Acts of other States. But
we have been treated very shabbily
on thig point, Sugarcane landg eare
exchanged between the farmers at
Rs. 3000 to Rs. 4000 per acre; there
8 no capitalist coming in there. By
way of compensation they will be
getting Rs. 80 to Rs. 100 or Rs. 200
per acre; that too in 20 year bonds
at '3 per cent.

Dr. L. M. Singhvi: Is it the pesition
of the witness that ceilings, which he
does not oppose basically, should be
imposed only after the culturable
wasteland available in the State is
put to adequate use?

Shri Bhamburkar: That is one of
my contentions.

.Dr. L. M. Singhvi: Are you in a

-position to give any estimate on the

basis of study made by your orga-
nisation or any other body as to the
quantum of cultivable wasteland
available in Maharashtra and whether
it would be commensurate with or
larger than the land -which may be
available for distribution as g result
of the operation of this legislation?

‘Shri Bhamburkar: According to'the
statistics of the Agricultural College,
who are experts in the matter, bar-
ren and uncultivable land comes to
‘34'51 lakh acres while culturable
-wasteland comes to 23.24 lakh acres.

Dr. L. M. Singhvi: Is it your posi-
“tion that your basic objection is
only to the schedule and so far as
the body of the Act is concerned,
you have no specific objection?

8hri .Bbamburkar: That which
affects me is the Schedule. That is
why I am raising objection to it.

Dr. L. M. Singhvi: 1f that is so, 1
+would like to know whether it is the
view of your Association that it is &
‘plece 6f colourable legislation or le-
gislation which has wilfully ignored



the various contentions that you have
just made. In this comnection, I
would also like to know whether this
Act, before it was passed by the State

Legislature, was referred to a Select,

Commitee and, if so, whether you
took the opportunity of presenting
these contentions before the Select
Committee of the State Legislature.

' Shri Bhamburkar:  Unfortunately,
we are very much disappointed with
the State Legislature.

Chajrman: Was there a  Select
Committee? Did you lead evidence
before the Select Committee?

Shri Bhamburkar: We were not
even intimated about the meeting of
the Select Committee. For example,
in the case of this Joint Committee,
a statement was issued in the press
that representatives of associations
can give evidence and we ran down
here. Would we not have gone to
Bombay to give evidence if it were
possible and if we were given an
opportunity?

Dr. L. M. Singhvi: I have heard you
say during the course of the evidence
that the definition of “landless” in
the present statute book of Maharash-
tra is not satisfactory. How would
you wish to amend it?

Shri Bhamburkar: People capable
of doing agriculture should have
been included. But that is purposely
dropped.

Shri Mahtab: May I know whe-
ther your Association propose to
question the Schedule in the courts?
Here we are not concerned with the
fundamentals of the problem. Our

task is very limited. The existing
law imposing some restrictions is
there. We are concerned only with

the definition of “estate” and also
the proposal to include several Acts
of various States in the Schedule. I
take it that you object to the inclu-
sion of your Act in the Schedule so
that you may. have an opportunity of
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questioning that in law courts. If you
have no objection to the fundament-
als of the law, what is your objection?
If you think that the Select Com~
mitee will go back upon  the whole
thing and consider afresh whether
ceiling is necesary or not, you are
mistaken. You must know our limi-
tations. So, what have you got to
sgy to my question? Does your As-
sociation propose to go to the law-
courts for that purpose?

Shri Bhamburkar: We will have to,
in case we are forced. As a matter
of fact, we have no intention to do
it today, because no notice has been
served on us, saying that the Act is
implemented. But, we will have to,
in case our grievance is not remedied
and continues as it is. Therefore, I
am requesting you not to take away
the remedy when sickness is thrown
at us. '

Shri K. K. Desai: As Shri A. P.
Jain has stated, even under the pre-
sent law it is not arguable in a court
of law. So, why do you object to its
inclusion in the Schedule? Whether
it is in the Schedule or not even now
you are precluded from going to the
court. So, do you intend to go to the
court?

Shri Bhamburkar: As I  told you,
now we have no intention of going to
a court. That is why we have come
here,

Shri K. K. Decsal: If you have no
intention of going to court, why do
You object to its inclusion?

Shri Bhamburkar: If we look at
the way in which Acts are passed by
the State Assemblies every year, we
will find that thousands or hundreds
of Acts are passed by them, It looks
as if no attention is paid by the State
Legislatures to the details which
affect the people, Some novel idea
strikes somebody, a draft Bill is pre-
pared and it is passed. Therefotre, if
this enactment is not included in the
Ninth Schedule, one day Bombay



Government will wake up to the
realities and correct the mistakes.

Shri K. K. Desal: How are we con-
cerned with that?

Shri Bhamburkar: You are the sup-
reme body in India. Whatever this
committee recommends to Parliament
will be accepted by Parliament.

Shri A. V. Raghavan: How do yeu
say that lands of co-operatives are
not exempted?

Shri B ..mburkar: They are not
exempte when they exceed the ceil-
ing of ea.h individual member.

Shri A. V. Raghavan: As far as
land held by the co-operative is con-
cerned, I find there is no ceiling.

Shri Bhamburkar: Yes, the society
as such has no ceiling.

Shri A. V. Raghavan: While going
through the schedule of the enact-
ment, I find that there is reasonable
classification of acreage as perennial
land, seasonally irrigated land for
two seasons and for one season, dry
land and so on. Why do you say it is
arbitrary?

Shri Bhamburkar: If you go through
the Explanation, you will find that
while the area of irrigated land com-
ing under the ceiling for the whole
State is 18 acres, the crop yield var-
ies from place to place.

Shri Kappen: May I take it that
you will be satisfied if the plantations
are exempted from the purview of
this Act?

Shri Bhamburkar: There are so
many dispartities that will spread
discontent in the rural areas. They
have to be reduced, if not removed.

Shri Kappen: So, you would not be
watisfled it the plantationg are
-‘empted?

dhri Bhamburkar:
-aunor satisfaction.
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Shri Kashi Ram Gupta: According
to the present definition, the lands of
even those people who are below the
ceiling can be taken away. Even the
artisans are included there. Are you
satisfied with the present definition
or have you given any definition of

your own?

Shri Bhamburkar: I am going to
give my views on amendment when
I am giving evidence after a short
while. This memorandum was pre-
pared long back, as soon as the ceil-
ing Act was passed. This amend-
ment came very recently. Therefore,
the Association has not expressed
any opinion on this.

Shri Kashi Ram Gupta: In other
words, you are not authorised to give
an opinion on that on behalf of the

Association?

Shri Bhamburkar: That is right. I
I am going to do it in my individual
capacity.

Shri Kashi Ram Gupta: You have
stated that 41 per cent of the land un-
der sugarcane crop will be taken
away by the ceiling. What will be the
economic effect of it, so far as produc-
tion is concerned and increase of em-
ployment is concerned if it is given
to landless people?

Shri Bhamburkar: So far as pro-
duction is concerned, it will go down.
It would be about 20 tons lover per
acre. The percentage would be about
25 per cent. Further, no more em-
ployment; it would remain the same.

Shri Kashi Ram Gupta: How can
you prove that? Can it be verified?

Shri Bhamburkar: I will deal
with that question. Thig relates
particularly to sugarcane and sugar
factories.



Shri Kashi Ram Gupta: Does this 41
per cent land belong only to the joint
stock companies’ sugar factories or it
belongs to others also?

Shri Bhamburkar: There are many
private individuals who hold " mem-
bership of co-operative sugar fac-
tories. (We have 14 of them.) Now,
members are allowed 25 acres of su-
garcane land per individual as the
highest. That means that there are
25 acres’ cane farms from which
individual member could offer sugar
cane to the cooperative factory. They
have to buy factory shares according
to the size of land which they hold.
There are at least 20 such number in
each factory and so there must be
about 280 people having 25 acres
sugar cane farms.

Shri Kashi Ram Gupta: How do
you differentiate between the two?
Will joint stock companies be affect-
ed by this adversely, that is, will
they give more land or will the in-
dividuals give more land?

Shri Bhamburkar: It is the
factories.

Shri Kashi Ram Gupta: What will
be the proportion?

sugar

8Shri Bhamburkar: That I could not
tell you exactly. There is one diffi-
culty as my friend tells me. We
have referred to a letter written to
the Government of Maharashtra whe-
ther they will be able to give us per-
ennia] irrigation for crops other than
sugarcane. They have not given any
reply to it.

) Shri Kashi Ram Gupta: So far as
joint stock companies are concerned,
You can say just now about the land
to be taken from them. Have those
companies made any representation
for not taking their land?

Shri Bhamburkar: Yes; six of them
have gone to the courts, but each one
has different issues.

Shrl Kashi Ram Gupta: Is this issue
algo included in that?

Shri Bhamburkar: Yes; ceiling is
the main issue, but their stands are
different.

8hri Vajpayee: Do you think that
land should belong to and be owned
by the actual tiller so that he can put
his entire energy and resources for
increasing production; if so, have you
any specific proposals to make in regard
to ceiling on land holdings for diffe-
rent crops? Secondly, in reply to a
question asked by Shri Yadav, you
have said that even if the acreage is
increased and the quantum of com-
pensation is also increased, you will
not be satisfled; if so, what is the use
of saying that you want a ceiling to
be put on land holdings?

Shri Bhamburkar: There are two
conflicting pointg which operate in my
mind while answering your question.
One is that I believe that each indi-
vidual should be allowed to do agri-
culture upto his capacity. If that is
allowed, there should be no ceiling.
His ability itself will put a ceiling.
But unfortunately India having
accepted the socialistic pattern of
society and social justice being predo-
minantly in the minds of the legisla-
tors as well as of the administration,
under the name of social justice some-
thing -has to be done to satisfy those
who have no land or who have no
vested imterest, That is the reason
why I have said that I .o not mind
ceiling being imposed, but if you ask
my association, we will say: Let agri-
culture be, as it is in the private sec-
tor, upto the capacity of the person
who cultivates. If one hasg the capa-
city to cultivate thousand acres of
land and add more to the national
income, I would say, ‘“Welcome”;
rather than give it to a thousand
people, one acre each, and produce

nothing.

Shri K, K. Desai: Would it net
create further inequality?

Shri Bhamburkar: No, because the
entire idea of planning ., . . .



Shri Vajpayee: Do you not think
that agriculture requires personal
attention? '

Shri Bhamburkar: Yes, it does.

Shri Vajpayee: In the case of land
holdings which are quite large, how
could _personal attention be bestowed?

Shri Bhamburkar: There is the
technique of programming. All these
big landlords, not owners—they have
actually taken land on rent—are do-
ing it. You will find, in Maharashtra
particularly in the sugarcane area
land does not belong to the cultiva-
tors. They are the cultivators of the
goil and as such have taken land on
rent from others. They are cultivat-
ing that land and there are individual
farms of 1,000 acres, 1,200 acres and so
on and so forth,

Shri Vajpayee: How is it that you
have not asked for the circulation of
this Bill for eliciting public opinion?
Is it because you feel that people are
generally in favour of the provisions
of the Bill?

Shri Bhamburkar: 1 am afraid, 1
am not a politician to create troubles.

Shri Vajpayee: It is a reflection on
politicians.

Shri Bhamburkar: I am sorry. My
point is that once this discontent
is spread in rural areas, revolution
is round the corner and, I will tell
you, all the power will not be able
to stop it. ‘Therefore, we have decid-
ed that as sober people, as agricul-
turists, we want stability and not in-
dulge in anything.

Shri Hem Raj: Suppose, there is no
ceiling; then, will there not be &
revolution?

Shri Bhamburkar: It will take its
own course, if at all there is one. But
I do not want to accelerate its speed.
We do not want to contribute to that.

Shri Kasllwal: You have said in
reply to a question that if there is

"

a ceiling, put on sugarcane lands
production will fall. I think, it is
your mere guesswork. Have you any
concrete example to give in support
of that? '

Shri Bhamburkar: ] have proof
with me, but I will discuss that in
my individual capacity.

Shri P, Ramamurti: Will you be
satisfled if the whole Act is removed?

Shri Bhamburkar: I would say “if
at all”, since I am told that this
august body cannot do anything in
the Act. It can either put it in the
Ninth Schedule or not put it there.

sy:; A. P, Jain: That is what 1 was
saying.

Chairman: Thank you. Now we
will éxamine Shri Bhamburkar, In-
dustrial Economist, in his individuatl

capacity. Shri Shembekar may withd-
raw,

Shri Bhamburkar: I have no objec-
tion to his remaining here.

Chairman: Al right,

Shri Bhamburkar: I have submitted
a memorandum to you. I would just
read the introduction and the conclu-

sion given there, In.the introduction,
I have said:

“Planning is an economic acti-
vity. Whatever is done under the
name of planning its results
should be valued in terms of
money. Evep attempts at land re-
forms should be analysed in the
light of economic activities, Aim
of socialism is welfare and Plan-
ning is a means to it. Efforts
under planning, therefore, must
increase the size of the cake so
that the share to the participants
would grow bigger.”

. Chairman: You need not read
it out. It has been distributed among
Members. If you want to add to it

or stress any point in it, you can do
80,

Shri Bhamburkar; All right. T would
invite your attention to page 12 where



1 have given important facts about
sugar industry. This industry has paid
in 1959 as excise duty Rs. 5,00,25,405 /-,
as sugarcane cess it has paid to the
Province Rs. 86,34,928 /-.

Shri Kashi Ram Gupta: These
figures relate to Maharashtra.

Shri Bhamburkar: These figures are
only for Maharashtra,

As irrigation charges it has paid
Rs. 39,64,840/. and as income-tax—
this figure I could not get accurately—
it has paid about Rs. 1,40,75,000/-. To
land owners, that is, the rural popu-
lation, it has paid Rs. 32,78,100/-. and
to shareholders some of whom may be
urban area people and some rural
area people, it has paid Rs. 65,17,560/-.
To the citizens of Maharashtra—] am
mentioning Maharashtra particularly
because it refers to Maharashtra—it
has made available 55,18,211 maunds
of sugar,

Shri Kashi Ram Gupta:
way?

Shri Bhamburkar: By Wway of pro-
duction.

Chajrman: They gave the sugar and
the people gave the money.

Shri Bhamburkar: And this dis-
bursement has been when the break-
up of the sugar price is (page 13 of
the Memorandum) cane price 51 per
cent, taxes 23 per cent, salary and
wages 11 per cent, managing charges
12 per cent and profits 8 per cent.

With this break-up the contribuion
which the sugar industry has made
to the Government as well as to so-
ciety has been very substantial.

In what

Shri Kashi Ram Gupta: Does this
also include go-operative sugar mills?

Shri Bhamburkar: No, these are
private joint-stock companies. Be-
cause, cooperative sugar mills have no
lands of their own. Members’ land
they cultivate, and their farms are
not taken away. These are private
Joing-stock companies,

25.

1 have given reasons on page 2 of
the Memorandum as to why this Act
should not be included in the Ninth.
Schedule. As I have said there, the
provisions of this Act are unjust, un-
fair and discriminating between far-
mer and farmer, village and village
and areas and areas, In short, this
Act.wants to perpetuate inequalities.
I have already given details about it.

Secondly, by this enactment the-
Government of Maharashtra has flout-
ed the mandates of the Planning Com.-
mission and the National Development
Council. The report of the Planning

Commission is accepted by the
National Development Council and
further, I think, approved by the

Parliament also in general In the
report of the Planning Commission
positive mandates are given that when
culturable wastelands are available in
large numbers, ceiling is not necessary,
and secondly in the. exemptions the
land of sugar areas is to be exempted.
These two categorical recommenda-
tions, I may call them, if the expres-
sion positive mandates is wrong, are:
made by the Planning Commission.
And both of them have been flouted
by the Maharashtra State by not
exempting the sugarcane farms from
the purview of this Act.

Thirdly, the Government of Maha-
rashtra by this enactment has dis-
regarded the direction given by Prime
Minister Pandit Jawaharlal Nehru
and the Congress Resolution at Avadi.
This is a book whi¢h has been written
by Pandit Jawaharlal Nehru, Towards
a Socialistic Order, published by the
Indian National Congress and edited by
Shri Shreeman Narayan. In this
boaok....

Shri A. P. Jain: We are concerned

with the witness’s opinion and not
with the opinion of others.
Shri Vajpayee: He wants to re-

inforce his opinion by quoting the
Prime Minjster’s opinion,



Shri Bhamburkar: 1 want to quote
#he Prime Minister as an authoritative

-interpretation, ,
Shri Wasnik: If it is already in his
‘Memorandum he need not repeat it.

Shri Bhamburkar: There he says:

“If by adopting some method,
which in theory appeals to you we
reduce our production, then we are
in effect undermining the growth
towards socialism although that
particular step may be called a
socialistic step.”

Then on page 19 on this book, the
‘repolution of Avadi....

Chairman: You have given it in
your Memorandum. It is not neces-
-sary to repeat it

S8hri Bhamburkar:
‘been disregarded.

This land ceiling in Maharashtra
-seems to be specially designed to des-
troy the prosperity of rural areas as
sugar-cane plantations and cane-farms
of joint-stock sugar undertakings are
the main targets severely hit by its
provisions.

This has also

41 per cent of the land under sugar-
.cane is taken away.

Chairman: We are concerned here
only with the inclusion of this Act in
the Schedule -to this Bill. Please let
us know how it affects the sugarcane
industry. We are not concerned with
‘the provisions of the Bombay Act, be-
cause that has been passed, and it is
for the Bombay Legislature to look
into it, The attempt here is to include
that Act in the 9th Schedule to this
Constitution Amendment Bill. How
that inclusion affects the sugar indus-
try would be relevant, You may con-
fine yourself to that.

Shri Bhamburkar: Please refer to .

“Teble I Sugar Production, at the end
of this Memorandum. Here I have
-given 11 sugar factories which are in
joint-stock companies. Under Fac-
Aories Own Area I have given the area

t

in acres, the cane in tons and the per-
acre average in tons. They take cane
from outside, which is just the same
locality round about, and I have given
their figures also. This is for 1857-58
and the figures are taken from the
Government's statistical compilation.
You will find that in the factories own
area the per-acre average production
is 54:48 tons, while in the same loca-
lity, in the adjacent area outside,
where the sugar factory has rio control,
the tonnage is 40°27 tons per acre.

Shri Khandubhai Desai: Is it your
case that all lands which the ordinary
peasants are cultivating for sugar
should be handed over to the fae-
tories?

Shri Bhamburkar; No, I am not
making that case, I am referring to
the loss of production; I am talking
from the point of view of production,
that is loss of production. If all these
lands are taken away from the farms
of sugar factories and handed over to
anybody else, the result would be an
average production of 40.27 tons while
the tonnage of the factories is 54.48
tons, nearly a loss of 14 tons per acre,
or about Rs. 2 crores in terms of
money.

And in 19680 the position is a little
different. They must have gone to 60
tons, while the outside cane has re-
mained at 40 tons. The loss would be
20 tons per acre if the lands are takem
away from their management.

.- o

For some reason or other you will
find.... ’

Chairman: As regards these facto-
ries, are they all individual owners?

Shri Bhamburkar; They are not °
owners of the land. They may have
taken it on rent, The farms are under
the contro] of the factories and joint
stock companies., Their production is
54'48 tong per acre on an average,
while individually you will ind . . .

Chairman: They have taken it from
the individual tenants,



Shri Bhamburkar: Yes, individual
Jand-owners, And the other parties,
where they take cane, they have in-
creased the capacity of sugar mills
thinking that they will be able to
take more water and more land.

Chairman: Hag any notice been
issued to the individual owners that
if they hold lands above the ceiling,
then they will be taken over by the
State?

Shri Bhamburkar: Yes, it has been
issued.

Chairman: To the factory or to the
individuals?

Shri Bhamburkar: It has been issued

to the factoriess The individual

owners have gone to the court saying .

that the factory should not hand over
their areas to Government as surplus
land, and that they want to come back
as cultivators. That discontent, to
which I have referred earlier, has
already started. There are about 300
applications pending in the Bombay
High Court. This will be the picture
of the sugarcane industry, if these
areas are taken away from the sugar
factories and handed over to any
other body. That is my contention.

I would like to submit that sugar
farms are accepted as an integral part
of the joint-stock sugar factories.
Here, I would like to refer to page 10
of my memorandum where I have
dealt with this point.

I would also point out that the
Bombay legislature had appointed a
committee known as the Kamath Com-
mittee in 1982, to go into the question
of irrigation, why it does not pay and
80 on. That Committee has come to
the conclusion:

“On the main points which lie with-
in his special sphere, the sugar
Technologist corroborates the opi-
nions already formed by the majo-
rity of the committee from the
evidence laid before them. These
are:

1' . . . L]

a7

2.

3. That sugar factories must con-
trol their own plantation...".

8o, this was the decision of the com-
mittee which was appointed by the
Maharashtra State legislature, that is,
the then Bombay Legislature.

8hri Kasliwal: It is 30 years old.

Shri Bhamburkar: Because that
assurance had come from Government,
the factories had started their own
plantations, and some of them have
completed 25 years of existence and
some of them about 30 years of exist-
ence. Not only have they started, but
as has been mentioned at page 9, you
will also see the progress made by the
sugar industry as regards the produc-
tion of sugarcane on their own farms.
While at the beginning of the factory,
the average production was 36-60 tons
per acre, in 1959, it hag come up to
about 54 tons per acre which means
that they have achieved a rise of 18
tons per acre. The sugar recovery
was 9-50 per cent before, and now it
is 11'80 per cent. That is, the per-
acre yield of sugar is more.

Chairman: You are now pleading
for the industrialists and not for the
farmers. Have the industrialists
authoriseg you to plead for them?

Shri Bhamburkar: Well, it is not
necessary for me to get their autho-
risation. As a citizen, I think I can
plead this.

Chalrman: They have not submitted
any memorandum to us,

Shri Bhamburkar: They have gone
to the High Court.

An, Hon. Member: They have al-
ready surrendered. This is what he
says in his memorandum.

Shri Bhamburkar: Some of them
have surrendered, while others have
not. I think that orly five of them
have surrendered.

Shri A. P. Jain: Seven of them have
surrendered, one of them has no sur-
plus, and five of them have not so
far * surrendered, according to your
own memorandum.



Shri Bhamburkar: That is right
Even if five have gone to the High
Court, then the matter is before the
court.

Shri ‘A. P. Jain: What is your sug-

gestion? Do you want that thaese
lands should be taken back from the
cultivators and handed : over to the
factories again?

Shri Bhamburkar: That is not my
point. According to the - scheme of
the Act, Government take over these
lands and cultivate them as a farm
belonging to the State for flve years,

and then they will form the Joint-:

Farming Society or whatever it is.
My contention is that if five years are
‘required to form a joint farming
society or whatever other organisa-
tion it may be, then why take away
the lands from them at all?

Shri A, P. Jain: The period of flve
years is the maximum period. It
-may be in six months’ time or it may
be in one year’s time.

Shri Bhamburkar: So long as that
is not done, the lands may be allowed
to remain with the present compa-
nies.

Shri Bhamburkar: This has to be
scientifically seen. This.is vertical
rationalisation. Some time back, we
had allowed the cotton textile indus-
try to rationalise, and a lot of for-
eign exchange was utilized for the
purpose. The sugar industry has done
this rationalisation without any for-
eign exchange liability, but we are,
not treating it on a par with the cot-
ton textile industry; we are cutting
its leg and taking away its base.
That is very unfortunate,
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Shri Bhamburkar: There is a fear
expressed by an intelligent class of
people that these lands, particularly
the lands of the joint-stock sugar
industry have been taken away
because most of them belong to mino~
rities.....

Chairman: What do you .mean by
minorities? )

Shri Bhamburkar: For example, in.
Masharashtra, Gujarats would be-
minorities, and Parsis would be mino-.

rities....
Chairman: You mean that thig is

discrimination against a particular
class of persons?
Shri Bhamburkar: Not against a

particular community as such, but it °
seems and it appears to be like

Chairman: After all, they are limi~
ted companies, and everybody holds
shares in them, and Maharashtrians
also hold shares.

Shri Bhamburkar: But the manage-
ment has been in the hands of people
who are non-Maharashtrians. There-
fore, it seems that it is directed....

Shri P. R. Patel: The question is
not one of Maharashtrians versus non-
Maharashtrians but one of Brahming
versus non-Brahmins.

Shri Bhamburkar: That was partly
true. If you want the whole truth,
1 may say that the problem is one of
Sethji and Bhattji versus the others.
Sethji means a person belonging
to the business community and Bhattji
means a person belonging to the
Brahmin community. After Mahatma
Gandhi’s death, the Bhattjis were
finished, and the Sethji class is now
being taken up. It is a force of dis-
integration. If we want national
integration, then 1T would demand that
scope for such feelings should not be
given.

Shri Khandubhai K. Desai: Is the
Joint Committee the forum for all
these arguments?

Shri Bhamburkar: All right, I would
withdraw that argument.

Chairman; It is mot for us to go
behind for the motives.

Shri A. P. Jain: The memorandum
ig clear, and there might be just one
or two questions that we would like
to put.

Shri Kashi Ram Gupta: What about
the definition of the term ‘estate’?



Bhri Suremdranxth Dwivedy: Have
you any objection to the definition in
the Bill?

Shri Bhamburkar: No objection,
but I would suggest one limitation.
The definition of the term ‘estate’ is
a very controversial matter for the
Supreme Court as well as for others.

The difficulty which the rural indi-
vidual farmer experiences is that his
best lands are picked up in acquisi-
tion and requisition, and he cannot go
anywhere for remedy. I can give you
an instance; in a particular State Gov-
ernment have acquired about 40 acres
of land for seed farm. That land is
still lying there, but very recently,
just a few days back, they have
‘servéd a notice on some cultivator to
vacate his lands on the ground that
those lands are required for seed
farms. The cultivator asked ‘What
have you done to the forty acres of
land which you have already got?’,
and the reply was given ‘You are not
concerned with that’. These are the
difficulties which the villagers have
to undergo and suffer from.

Therefore, I would like one limita-
tion to be put in whatever definition
is made. We have accepted the socia-
listic pattern, and the question of
social justice is also there, and we
would not object to that, but I would
only suggest one limitation.

1, therefore, suggest that if the Par-
liament wants to give such wide
powers to Government an assurance
clause must be inserted in Article 31-A
that if Government lands are avail-
able in the area, no private land
would be taken. Towards this end, a
yroviso as mentiomed below should be
inserted in article 81-A, namely:

“Nothwithstanding anything con-
tained in Article 81-A no acqui-
sition or requisition of lands be-
longing to private individuals or
institutions will 'be made if in the
-area Government lands, belonging
to State Government or Central
Government ‘are ‘availdble.”.

"In this proviso, the term ‘area’—

Betause the defnition of ‘Eitate’ 1s
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‘given and therefore the trouble start-

ed—the term ‘area’ denotes village,
gram panchayat, municipality or
municipal corporation or any such
demarcated locality in which boundary
the acquisition or requisition is pro-
posed.

8Shri P, R. Patel: If ‘estate’ is defin-
ed as land in excess of ceiling, will
the farmers not be protected?

Shri Bhamburkar; Ceiling differs
from one State to another.

‘Shri P. R. Patel: Whatever be the
ceiling in all States, when it is in
excess of that ceiling, Government
may do anything with the estate.

Shri Bhamburkar; Yes, there will
be no objection,

Shri P. R, Patel: Today we have
Congress Ministries. Tomorrow there
may be some other Mimstry. If by
legislation some day they take to co-
operative or collective farming, will
there bhe anything which would give
protection to the agriculturists?

Shri Bhamburkar: If an authorita-
rian or totalitarian government comes
in, no reason wil] work.

Shri P, R. Patel: They may give
one rupee per acre. Will that require
amendment of the Constitution?

Shri Bhamburkar: It is very diffi-
cult for me to answer that.

Shri Kasliwal: You have mentioned
in the memorandum about 13 sugar
mills, Out 6f these, 6 or 7 have sur-
rendered their land to the Govern-
ment. How do you say that produc-
tion has fallen by 20 tons per acre.

Shri Bhamburkar: Production wou
fall,

8hri Kastiwal: That is your guess.

8Shri Bhamburkar: 1 have invited
attention to it in Table I at the end.
They have handed over last month.
The old farms are yet in the hands
of the old management.

‘Chairmin: You have po factg or

. défa to show that production will tall



or rise. It may rise with a better
crop in the limited area available.

Shri Kasliwal: You are not saying
that in the area surrendered to Gov-
ernment, production has fallen.

Shri Bhamburkar: It was surrend-
ered last month. There are no data
available.

Chairman: It is only a surmise.

Shri Bhamburkar: Taking into
consideration the fact that Govern-
ment has no experience of farming, it
is a natural conclusion.

Shri U. M. Trivedi: Can you give
any reason for your surmise.

Chairman; He has given certain
figures whereby he hag sought to
show that production in private joint
stock management lands is more
whereas if it is under individual
landless persong it will fall. That is
his argument.

Shri Kasliwal: What exactly do
ou mean when you say ‘It is com-
nonly felt that the joint stock sugar
industry in Maharashtra has been made
to suffer only because this is mainly
in the hands of minority community’
in page 147

Chadrman: He hag already said
that,
Shri Radhelal Vyas: You have

given in Table I the figures of pro-
duction in the factories owned by
joint stock factories and other agen-
cies. In individual production also,
it varies. In certain cases, it might
be even higher than that under joint
stock companies.

Shri Bhamburkar: I entirely agree.
I made a submission in the very
beginning that an individual cultiva-
tor is like Bradman playing cricket.
He secures 130 tons per acre. But
that cannot be the average. In Maha-
rashtra, the average is 27 tons per
acre. In co-operative sugar factories,
it i 42 tons per acre, under jaint
stock companies it is 448 tons per

acre. I am only the 193
figures. Here I have shown a contract
in table I that localities being the
same, what the position is in sugar-
cane farms which are under the con-
trol of joint stock companies and
those which are not under their con-
trol. In the former, it is 54-48 tons per
acre and in the latter it is 40°27 tons
per acre.

8hri Radhelal Vyas: What are the
factors responsible for that?

Shri Bhamburkar: Efficiency
inefficiency.

Shri Radhelal Vyas: Is it not a fact
that the factories have better resour-
ces, more money for investment,
mechanised cultivation, etc.,, whereas
the individuals are lacking in these
and therefore this result?

Shri Bhamburkar: That could be a
substantial reason. It is a matter of
individual efficiency, initiative and
drive. Suppose a factory, has a
crushing capacity of 1000 tons a day.
It must get that much ripe cane on
that particular day. So it hag to
programme cane production accord-
ingly. Similar is the case with the
number of days in the season. Where-
as it is possible for a large farm to

and

programme in this way, it is not
possible for a small farm.
Shri Radhelal Vyas: With the

expansion of service co-operatives and
co-operative credit, would it not be
possible for individuals also to go
ahead and progress in this manner
and compete with joint stock compa-
nies in due course of time?

Shri Bhamburkar: Qn that point,
I have to give out something which
I did not want to. I do not
want to prejudice 'you on this.
However, you will fing that in
Maharashtra a few years back
Rs. 800 were given towards the cost
of sugarcane to an individual culti-
vator by the co-operative wociety, to-
day that rate has gone up to Rs, 1500
and rural indebtedness has increased.
Ten years ago the first factory wese



[Shri Bhamburkar]
set up under the co-operative system
and in these ten years the average
has not gone from 42 to 43 tons per
acre while indebtedness has been going
up. This unfortunately is a fact.

Shri A. P. Jain: Your tables I and
11 are very interesting, You bhave
worked out on the basis of averages.
In fact, you would not rely on indivi-
dual production. For Belapur Sugar,
the average per acre is 49'51 tons in
the factory’s own area, while in the
outside area it is 49-35, practically the
same. For Walchandnagar the respec-
tive flgures are 48:26 and 48-30 tons,
In the area outside the factory the
production is higher. In Brihan Maha-
rashtra, it is 59 and 59. Am I correct
in inferring that it varies from factory
to factory and from individual to
individual, and therefore any conclu-
sions based on averages would be
wrong. There is nothing to show that
the factory’s farmg produce more than
the farms outside? It all depends on
how people work their farms, and not
upon the ownership, because there are
cages where the farms outside are pro-
ducing more, cases where they produce
the same and cases where they are

producing less.

Shri Bhamburkar: Sometimes out-
side farms produce more. But their
area is so low. For instance, in Wal-
chandnagar the factory’s farm area is
4,000 acres while the other area is
only 713 acres.

8hri A. P. Jain: How does it matter
when you are taking the production
per acre. b

Coming to your second table, Kere-
gaon Sahakari’s figureg are 37-5 and
50; Shivaji Sahakari 40°90 and 40-92;
Kopargoan Sahakari 47 and 47. This
does not establish that in all cases the
factory farms are producing more than
the others.

'Shri Bhambuirkar: There are
factory farms at all in this case.

no

3

Shri A. P, Jain: But you have givea:
the same heading here.

Shri Bhamburkar: These tables are-
taken from the Statistical Companion
given by Government. Nothing is mine.
They represent Government statis-
tics. The co-operatives have no farms.
of their own, It is the individual mem~
bers who cultivate. Therefore, you
will ind there is mot much of diffe-
rence in their averages, but where
there is control of sugar factories,.
there is a difference of about 14

tons per acre.

Shri A, P. Jain: You talk about pro-
gramming the amount of sugarcane
supplied to factory on particular dates.
Are you aware that in other parts of
the country co-operative cane-supply
societies have been set up, which work
out a programme and supply daily te
sugar mills the quantity of sugarcane
needed. There ig no peculiarity about
this programming in the case of Bom-
bay factories?

Shri Bhamburkar: But you will
find from page 9 that the sugar content
of these mills has increased from 9B

to 11.8.
Shri A. P. Jain: What does it show?

Shri Bhamburkar: The increase is
due to the effort of the mills.

Shri A. P. Jain: The factory-cum-
farm unit exists generally in Mahara-
shtra, Why do you want this discrim$-
nation to be maintained in favour ef
Maharashtra?

Shri Bhamburkar: I only insist ea
the best. The average yield per acre
in Bihar is 837 tons.

Shri Bibhuti Mishra: It is for
9 months, while for Maharashtra it is.
for 18 months.

Shri Bhamburkar: Then for 18
months it comes to 17 points, that is
all. In U. P. the average yield is
10-12 tons, and recovery 9-6; in Haha-
rashtra it is 27:13 tons and 11-46; in

~



‘4he co-operative factories area it is
42:18 tons and 11-6; in joint stock
_companies it is 54'48 tons and 11-8.
They could achieve this because they
"have control over the farms. Let us
imitate that which ig the best.

Shri A, P. Jain: Are these your own
views, or have you been briefed by the
joint stock companies?

Shri Bhamburkar: These are my
own views, and I have made that clear
in my memorandum.

Dr. L. M. Singhvi: You are trying
to convey to us that it would be
“"better not to impose the ceilings from
the point of view of more efficient pro-
duction and management, As an in-
‘dustrial economist, have you worked
‘out, or ig there any optimum available
for the size of a farm for sugarcane
production in the co-operative private
or factory-owned sector; or are we
only groping on the basis of some
‘guesswork? What is the basis of your
conclusions?

Shri Bhamburkar: I think, all cir-
~cumstances being equal, the larger the
farm, the better it would be for indus.
try. There is no optimum as such, and
I could not work out also because in
Maharashtra most of the mills have
400 tons crushing capacity which they
have increased to 1,200 tons, Unfor-
tunately, the land and water supply
-are limited and therefore they could
not increase it further, and they had
to concentrate more intensely on the
lands, and the results are encouraging.

Shri Rohit Manushankar Dave: You
‘have said that a number of cases are
‘pending before the Bombay High
‘Court regarding this Act. Are these
<ases based on issues which are rele-
vant to articles 14, 19 and 21?

Shri Bhamburkar: I cannot say.

Shri Rohit Manushankar Dave: Be-
'cause we are only concerned with that
‘part. All the rest ig irrelevant,

Shri P. Ramamurti: There are a
number of co-operative farmg which
‘work out their own schedule and are
able to supply sugar mills the requisite
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quantity and quality of sugarcane om
particular dates, Are you aware that
‘Messrs. Parry and Co., whose factory
is probably the biggest in India, do
not own their own sugarcane farms
but nonetheless are able to work out
the schedules from the cultivators, and
on that basis the factory is being run

‘very efficiently?

Shri Bhamburkar: On that point I
would say that the Maharashtra agri-
culturists seem to have more regard
for the individual freedom than the
rest, i

Shri P. Ramamurti: In table No. 1
of this pamphlet, you wil} find that
there is a fairly big difference in pro-
duction. Kolhapur sugar mills have gn
acreage of 728 acres and the average
production is about 44 tons. The out-
side area’s average comes to 35 or 38
tons, which is the average of a much
larger area, nearly four-five times
than that of the sugar farm. Therefore,
your statistics are based on the fact
that with regard to cane farms owned
by the factories which are concentrated
farms, the average is higher than the
average with regard to other areds
which is dispersed areas. Therefore,
as an industrial economist you cannot
say that when this land is handed over
to somebody else, production is going
to fall. :

Shri Bhamburkar: The point is
this. It is going to be with the Gov-
ernment and Government has no
experience in the matter. I consider
Government taking over as third party
taking over.

Shri Kashi Ram Gupta: You want
an assurance clause to be put: so long
as there are Government lands no
private lands should be taken over.
You mean, lands even in excess of the
ceiling limits fixed by the States,

_Shri Bhamburkar: Yes. That is the
intention of the Planning Commis-

glon also: if there is a large area avail-

able no ceiling should be ‘there.
.. Shri Kashi Ram Gupta: You say

that in such_ cases Government mugt
have its own farm,



Shri Bhamburkar: My suggestion is
not that. If Government is capable of
producing more than what is produced
at present, it can do go. There is a
saying in Gujarati which says that
when rulers start business, the subjecte
become poor.

Shri Kashi Ram Gupta: You are
against Government farming.

Shri Bhamburkar: Against in-
experienced yeople farming I have
qualified what I said,
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Chairman: Let us mot argue with
the witnesses.

Shri Bhamburkar:
Government statistics.

These are all’
Chairman: Thank you. The Com-
mittee will meet again at 3:30 p.m.

Shri Surendranath Dwivedy: How
many witnesses have we for tomor-
row?

Chairman: Two.

Shri Surendranath Dwivedy: Let us
not sit in the afternoon: we can have
the evidence of this witness also to-
morrow.

Chairman: They have been asked
to come today and we wil] finish them
today. The number of days we are
going to sit depends upon the number
of witnesses that have come. We will
decide the programme etc. tomorrow.
Today we meet again at 3.30 p.M. .

(The witnesses then withdrew)

(The Joint Committee then adjourned
to meet again at 15°30 hours)

(The Committee reassembled at
15.30 hours)

III. The Bhal-Nalkanatha
Mandal, Gundi (Ahmedabad).

Spokesmen:
1. Shri Phuljibhai Dabhi
2. Shri Ambubhai Shah

(Witnesses were called in and they
took their seats)

Khedut

Chairman: Do you know Hindi?
Shri Ambubhai Shah: We will
speak in Gujarathi and it has been
arranged that the gentleman sitting to
my left will translate it into English.

Chairman: The evidence that you
give will be treated as public. It is
liable to be published. Even if any
portion is to be treated as confidential
1t will be printed and circulated to
members of the Committee and Mem.
bers of Parliament. You may now



stresg any particular point that you
would desire before the Committee.

Shri Ambubhai Shah*: We support
the proposed Bill. Our proposal is
that certain laws of Gujarat ghould be
included in the Ninth Schedule.
Especially we want to stress that Act
No. 68, The Bombay Land Tenure
Abolition Laws Amendment Act,
should be included in the Ninth Sche-
dule. There are considerable lands
covered under the talukdari tenure.
There are about 500 to 600 villages
covered by these tenure laws. There
are about 50,000 tenants who are likely
to be affected by this. An area of 14
lakh acres jg covered by them. The
tenants of these talukdari lands are
staying in these villages and cultivat-
ing these lands since generations. The
Britishers, for their own political ends,
hag given a certain type of protection
to the talukdars. There wag no law
giving protection to the tenants. After
the Mutiny of 1857, by the laws of
1861—1881 and 1882 5 special protec-
tion was given to the interests of taluk-
dars. The talukdars were paying to
the Government a ecertain percentage
of land revenue recovered by them.
Usually it was 40 per cent to 60 per
cent. The talukdars were recovering
as rent from these persons 73 naye
paise in a Tupee of assessment or in
certain cases even Rs. 1°25 to Rs. 1°50.

Shri A, P, Jain: 70 per cent of
what?

8Shri U, M, Trivedl: If the assess-
ment was Re. 1, it was 75 naye paise
and in some cases even Rs. 1'50. In all
cases they made seme profit from the
land revenue.

Shri Ambubhai Shah: Out of the
rent recovered from the tenants the
talukdars were giving a certain per-
centage to the Government and ap-
propriating to themselves the rest.
The tenants have been cultivating
these lands since generations. The
talukdars had never any right to re-
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move them from their lands. They
had also no right to increase the rent
once fixed, The record of rights pres-
cribed under the Land Revenue Code
was not maintained in the talukdarl
villages. The Government had direct
relations with the talukdars. It had
no relation with the tenants. There-
fore, there was no record of relations
between the talukdars and the tenants.
The Government was not maintaining
any record of the relationship of the
tenants with the talukdars. The Gov-
ernment had no record and the tenants
had nothing with them to show their
rights. The talukdars were maintain-
ing certain records for their own pur-
pose. The talukdarg were powerful
and influential. They were having re-
lations with the officers and they were
keeping records in such a way as to
preserve their own interests. They
were even making some manipulations
in the records so that their interests
will be protected ag against the inter-
ests and rights of the tenants. Certain
talugdars are having villages number-
ing 5, 25, 50, 60 and so on. The taluk-
dars have 5,000 acres of land, 10,000
acres of land, 25,000, 50,000 and 60,000
acres of land. The power to keep the
institution of revenue pateld and
police patels was also with the taluk-
dars. In these circumstances, the
rights of the talukdari villages
were suppressed under the thumb
of the talukdars. When the
Tenancy Act came into effect in 1938,
the taluqdars, through their repre-
sentatives, haj opposed that measure
also. Whenever Government has
tried to protect the interesty of these
tenants, these talugdars have tried all
measures to oppose them. In 1949,
the Government abolished the taluq-
dari tenure. As g result thereof, the
taluqdars who were required to pay
only g certain percentage of the land
revenue assessment were required to
pay full assessment. The permanent
tenants in these talukdari villages who
were cultivating since generations
were given rights to become oc-

*The witness gave hig evidenc
English. g

in Gujarati which was translated into



cupants of parcels of land which
were six multiples of assessment. As
1 said earlier, there were no records
of rights in the talukdari villages.
Therefore, the Government, on the
abolition of the tenure, started pre-
paration of the record of rights through
their own officers. The circumstances
were such that for preparing this re-
cord of rights, reliance had to be had
only on records maintained by the
talukdars. But the talukdars were
producing only the records in which
they had made manipulations so ag to
show that these tenants had newly
come and they were purposely not
producing the records which would
show that these tenants are cultivating
since generations. Therefore, Govern-
ment, in the year 1953, enacted a law
for the recovery of records from these
talukdars. But that law could not be
implemented because, in spite of that
law, the talukdars did net surrender
their records.

Shri A, P, Jain: Please give a little

more detail of what that law
was, what was the penalty for
the person who would not

produce the records, etc. That is very
important. I would request the Chair-
man to secure a copy of that law for
us.

Shri Ambubhai Shah: I do
know the details of that 1953 law.

not

Chairman: You can get a copy of
that Act.

Shri Ambubhai Shah: In these cir-
cumstances, the Government issued
instructions by a resolution that the
persons who are cultivating since over
three generations should be entered in
the record of rights as permanent ten-
ants. But that GR was set aside by
the decision of the high court. In the
year 1958 by law No. 18, the Govern-
ment laid down that whenever there
is an exchange of tenancy, if
the original rights were those
of the permanent rights, the rights on
the new land would be also perma-
nent rights.
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Shri Ram Sewak Yadav: On what
grounds was that law struck down by
the high court?

Shri Ambubhai Shah: There is a
provision in section 83 of the Land
Revenue Code which has been adopted
by the Talugdari Tenancy Abolition
Act which says that if the tenant can
show that he is cultivating the lands
since generations, he could get the
right, but if he cannot show that be-
yond a certain date he was not culti-
vating, then he could not get the
rights, because according to the law
the responsibility for proving this
was on the head of the tenant. For
these reasons, the high court set aside
that GR laying down that persons cul-
tivating since three generationg should
be entered as the permanent tenants.

Thereafter, as I said earlier, law No.
18 was enacted in the year 1958 which
laid down that when a person who was
a permanent tenant cultivating since
generations a certain land, and when
that land was exchanged with another
even then, the holder of the new par-
cel of the exchanged land shall also be
deemed to be a permanent tenant.

Chairman: Was not this decision
given by the Bombay high court? Not
the Gujarat high court, 1 believe.

Shri Ambubhai Shah: I do not de-
finitely remember that. It was in
1856. Even today, law No. 18 of 1958
is in force. But in spite of that, they
cannot prove that they were perma-
nent tenants because even today the
responsibility to prove that he was a
permanent tenant of the earlier land
is still on the head of the tenant. In
these circumstances, such tenants can-
not avail of the benefits given by sec-
tion 5A wviz, to become occupants on
payment of six multiples of assess-
ment. Therefore, the Bombay Gov-
ernment had to enact Law No. 57 of
1958, by which the burden of proof
was cast on the head of the talukdar.
Certain talukdars went to the Supreme
Court against this law. The Supreme
Court decided that that law was ultra



vires of the Constitution. So, if this
law of 1958 is not included in the 9th
schedule, the consequence will’ be
that the tenants who are cultivating
the land since centuries will not be
able to avail of the provisions of sec-
tion 5A, by which they could become
occupants, In these circumstances, our
request is that this Act should be in-
cluded in the 9th schedule, so that the
permanent tenants holding talukdari
lands may be able to get the benefits
of section 5A by becoming occupants
under that section. If this Act ig not
included in the 9th schedule, they
will have to pay compensation under
the Tenancy Act.

When the Tenancy Act was enacted,
the ideag was that the persong actually
cultivating the land should be made
occupants, but at that time regard was
also had to the occupants of the ryot-
wari tenure lands and since such occu.
pants were presumed to have devoted
some labour and money towards that,
some more benefits were given to
them, while for the tenants of eertain
tenure lands like talukdari tenure, an
exception was provided in gection 87A
saying that the provigions of the Ten-
ancy Act will not apply to the tenants
occupying these tenure lands. These
talukdars are of the type of tenure
holders in Saurashtra, They are inter-
mediaries who have never laboured
on the lands. These tenants have
laboured on the lands for generations
and made uncultivable lands cultiv-
able. So, they should not have to pay
higher compensation under the Ten-
ancy Act. The judgement delivered
by the Supreme Court is a majority
judgement and not unanimous.
Even the three hon. Judges have
given that judgement only on
technical grounds saying that it is
ultra vires. The two hon. Judges
who have given the dissenting judge-
ment have already said that this law
is for giving benefit justifiably to the
tenants. Therefore, our request is,
not only on technical grounds, but for
giving soc'al justice to these tenants,
protection should be given to their
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rights by the inclusion of this law in
the 9th schedule.

Shri P. R. Patel: Is it a fact that
these talukdars have never cultivated
these landg for 8, 6, 7 or even 25
generations.

Shri Ambubhai Shah: Yes; these
talukdars have never cultivated these
lands. For generations the tenants
have been cultivating these lands.

Shri P. R. Patel: Is it a fact that
these tenants residing in talukdari vil-
lages are there on these lands since
generations and are cultivating these
lands since generations?

Shri Ambubhai Shah: These ten-
ants are cultivating the lands since
centuries. Even today the lands are
in their possession.

Shri P. R. Patel: If these tenants are
not held as permanent tenants and
they have to be paid compensation un-
der the Tenancy Act, how much com-
pensation has to be paid?

S8hri Ambubhai Shah: If these
people have to be paid compensation
under the Tenancy Act it will be
something from 20 multiples of assess-
ment to 200 multiples of assessment.
In certain areas, Government have
laid down certain maxima less than
200 multiples, namely, 100 multiples
or 80 multiples.

Shri P. R. Patel: You have stated
that the agriculturists, the tenants, in
some cases have to pay 75 nP of a
rupee as assessment and, in some
cases, one and a half times the assess-
ment, not more. If they are given 20
to 200 times, multiple of assessment,
do you not think that this Aect will
do injustice to the agriculturists?

Shri Ambhubhai Shah: There would
be gross injustice to the tenants. To
substantiate this, I would cite an ex-
ample of some estates in my area. The
areg held by a talukdar, or in posses-
sion of a talukdar, is 64,500. The land



revenue of this land is Rs. 1,02,000. On
an average, he is recovering two mul-
tiples of assessment of rent; that is, he
is collecting Rs. 2,04,000 as rent. Out
of that, he is paying Rs. 1,02,000 to
Government as land revenue. There-
by. he is saving for himself Rs. 1,02,000.
For managing his estate, he is main-
taining his private servants, such as
Talatis. For that he is spending
Rs. 20,000 to 25,000. Hence, the net
income from the estate is something
like Rs. 75,000 to 80,000. Now, if the
tenants are given occupancy rights
under the existing Talukdari Tenure
Abolition Act, then the talukdar will
get a compensation of about Rs. (]
lakhs. But if this Act is not includ-
ed in the Ninth Schedule, the tenants
will not be able to get occupancy
rights under the Talukdari Tenure
Abolition Act; they will have to come
under the Tenancy Act and they will
have to pay 20 to 200 multiples of
assessment to the talukdars. The com-
pensation that would have to be paid
will range from Rs. 20 lakhs to 2
crores. It would not be just if only
for technical grounds the talukdars are
alloweq to reap such huge benefits
when the tenants are really entitled
to pay very much less.

Shri P. R. Patel: So, according to
you, the talukdars will be benefited
by the abolition of tenures?

Shri Ambubhai Shah: The benefits of
the land reform measureg should real-
ly go to the cultivators, the tenants
of the soil. Under this scheme, the
talukdars will get the benefit while
the tenants, who are the real culti-
vators, will not get any benefit.

Shri P. R. Patel: Our difficulty is
this. All the Acts that have been
passed after the Constitution have
been questioned in courts of law and
some sections of the Acts have been
found to be ultra vires the Constitu-
tion. What is the remedy? 1Is it to

amend the Acts or amend the Consti-
tution?

Chairman: That is too much for
him to answer.

Shri J. R. Mehta: If 1 have follow-
ed you correctly, your contention
seems to be that if this Act is not
protected, those people will have to
be paid far greater compensation
than they would have to be paid
otherwise. Apart from the compen-
sation, which they have to pay in a
comparatively larger figure, is there
any other disability under which they
suffer if this Act is not protected?

Shri Ambubhai Shah: There would
be one further difficulty if they come
under the Tenancy Act. It is true
that they will have to be paid higher
compensation. Then, there are two
types of tenures prevalent in Gujarat.
Under the Tenancy law when a man
becomes an occupant, on payment of
compensation, he gets a right for
holding it impartible. But, if he gets
occupancy rights under the Taluk-
dari Tenure Abolition Act, he gets
the rights of the old tenure, By that

he can sell, mortgage or partition the
land.

Shri J. R. Mehta: It has been stated
that there are two classes of tenants
under talukdari tenures—permanent
and non-permanent. Does this classifi-
cation apply to tenants outside the
talukdari area also?

Shri Ambubhai Shah: There are
both types of tenants, permanent and
non-permanent, in talukdari estates
as well as outside talukdari - estates.
But the distinction is this that the
tenants, that is the permanent tenants,
of the talukdari lands can become
occupants under that Act on payment
of six multiples of the assessment,
while the permanent tenants of the
other ryotwari tenancy lands can
become like that only on payment of
six multiples of the rent.



Shri J. R. Mehta: What difference
does it come to?

Shri Ambubhai Shah: The differ-
ence is this that the assessment is
the Government land revenue. For
example, if a permanent tenant tills
one acre of land, having got Rs. 2
assessment, he would have to pay
Rs. 12 as compensation; but if he has
to claim as permanent tenant of other
ryotwari tenancy land he would have
to pay 4 multiplied by 6, that is 24
rupees.

Dr. L. M. Singhvi: May I ask . the
witness what is the size of the small-
est talukdari known to them and
how much compensation would be
payable to the smallest talukdar in
Gujarat?

Shri Ambubhai Shah: The small-
holding talukdars hold from 5 to 25
acres, like that. But these people are
cultivating these lands personally by
themselves; they are mot letting them
out to tenants. Only big talukdars
holding 25,000 acres or more have
given these lands for cultivation to
the tenants.

Dr. L. M. Singhvi: May I know
whether the witness is aware that by
changing the definition of ‘permanent
tenant’ in the impugned Act to which
he was referring, a large number of
small talukdars would also be dep-
rived of any substantial compensa-
tion?

Shri Ambubhai Shah: I have no
information.

Dr. L. M. Singhvi: May I know
whether the witness is aware of any
classification as to the different sizes
of talukdari land in Gujarat and whe-
ther he can tell us as to how much
land in talukdaris come under the
category of 25 to 50 acres of land and
how much land comes under the cate-
gory of more than 50 acres of land?

Shri Ambubhai Shah: I have not got
that information.

Dr. L. M. Singhvi: May I know whe-
ther in the Act as it was originally

conceived the definition of ‘perma-
nent tenant’ was such as to allow a
much larger compensation than the
compensation which is admissible to
them now; and, if that is so, whether
the witness can tell us whether it
is known generally that the main pur-
pose of changing this deflnition was
to. deprive the talukdars of substan-
tial or larger compensation which
was admissible to them under the
original Act?

Shri Ambubhai Shah: It is not a fact

that by the new Act the compensation
is given less, because even under the
original Act the permanent tenants
could become occupants on payment
of six multiples of the agsessment,

Dr. L. M. Singhvi: May I know
from the witness whether in certain
areas of Gujarat, talukdars are as
numerous as cultivators of land,
because they cultivate their own land?

Chairman: He has already said that
the small talukdars are
their own land.

Dr. L. M. Singhvi: Whether they are
as numerous as the cultivators?

Chairman: The number he does
not know.
Shri Bibhuti Mishra: %H %o,Y00

uFg g § e fram ade
wiaq & 7
Shri Ambubhai Shah: About 64,300

and not 60,500 tenants are there on
these lands.

Shri Bibhuti Mishra: F9 & &9
fraar s s feam W & 9%
SoRT & sNaT fRaT I uE feam
saar § ?

Shri Ambubhai Shah: From
acre to sixty-flve acres.

one

Shri Bibhut! Mishra: I Y A
Rz # a7 g Ik AR F €«
forert ey & 7

cultivating’
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Shri Ambubhai Shah: He has got
only one son, who is staying with him.
There are two or three daughters;
they are married and they are staying
in the places of their husbands.

st fasrfer forwr : 3z ot Fgr o
R w1 frma adtq
w1 Wad wg § & 37 oAl ag
EPIR ET 99 et Y a9
TR T faay #3q € av A ?

Shri Ambubhai Shah: In some cases,
the receipts etc. are given, and in
some cases, they are not. Mostly, the
tenants did not insist on receipts, and
these people also did not give the
receipts, because the tenants knew
that they were cultivating the lands,
and, therefore, they would continue
%o cultivate those lands.

ot feafe faw ;. ag o @
w3 q § AEFEIR qEE B AE-
WO FETAITGAFTT LT G 7
Shri Ambubhai Shah: They were
paying the rent m cash.

ot fayfa e ogd W Fra
AT IF FA F AT FE T w0
a7 fersat T fear | saw og@
fraw awwd q f6 29 o1 ¢F 799 &1
¥ T9Y Ay AAT IEAT AT § ®9T FT
dar fF aade awwd 4 fr o0
CAT F1 QR PR Ry awwey 9t ?

Shri Ambubbai Shah: The tenants
were very clear in their minds, when
this Act was enacted, and even there-
after, that they were entitled to
become occupants on payment of six
multiples of assessment, and, there-
fore, the tenants who had not got the
money borrowed the money from the
co-operative banks, and this borrow-
ing was to the tune of about Rs. 15
to 17 lakhs. They tendered this
money to the talukdar, but he refused
to accept the same, and, therefore the
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money was deposited with the mam-
latdar concerned, and the money is
still lying with the mamlatdar.

at frgfa e ag o s
7 gfcad s & @r § 79 #1 37 feamt
TR I Y @E 7

o graw my . wEEr Qgq
wegy Ha 9F @r & | g F WX
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frami &Y @t € f5  zawr sifaw

Foar Afgq |

Shri A. P. Jaim: You say that the
purchase price for tenants at the rate
of not less than 20 times and not
more than 200 times of the assessment
was laid down by the Bombay Ten-
ancy and Agricultural Land Act of
1948. Then, an amendment came in
1954 when the permanent tenants
could purchase occupancy rights on
payment of six times the assessment.
During the period between 1948 and
1955, could any tenants buy the occu-
pancy rights in the talukdari area?
I shall make the question clearer.
During the period when a tenant
could purchase occupancy rights on
payment of 20 to 200 times the assess-
ment, could any tenant or set of
tenants purchase the occupancy rights
in the talukdari areas?

Shri Ambubhai Shah: The fact is
that in these talukdari villages, till
the 1958 law stood, these tenants were
always thinking of getting the rights
on payment of six multiples of assess-
ment, and, therefore, there was no
question of acquiring rights under the
Tenancy Act of Bombay on payment
of twenty to two hundred multiples,
and no such purchase actually took
place. After the Supreme Court
decideq that the law was ultra vires
certain tenants tried to get occupancy
rights, but these lands were not
talukdari lands, but they were a



special quality of lands which are
called in Gujarati as the lal-likhi
lands or ‘red-lined lands’ which were
specificallv exempted for the purposes
of the jamiat of the talukdari estate,
and in rospect of those lunds to wuich
the Tenancy Act was applicable, some
tenanfs might have tried that.

Shri A. P. Jain: In other words,
am I correct in understanding that in
the talukdari area, when a tenant
could purchase the occupancy rights
on payment of 20 to 200 times the
assessment, the tenants were actually
unable to buy those rights and they
could not buy those rights?

Shri Ambubhai Shah: No,

they
could not buy.

Shri A, P. Jain: The 1958 Act lays
down in section 4 the definition of
tenant as a person ‘who on the date of
the commencement of the Act was
holding any tenure land’. That is to
say, it refers to a person who was
holding any tenure land in 1949.
What type of proof could a tenant ad-

duce that he was holding the land
prior to 1949?

Shrl Ambubhai Shah: The tenure
was abolished in 1849, and after that
Government were maintaining the
record of tenancies. So it could be
determined who was cultivating that

land from the date of abolition on-
wards,

Shri A. P. Jain: The witness has
mentioned Act 50 of 1853 for the
recovery of records. The tenure-
‘holders were required to submit their
records to the collector or to some
other! authorised officer. Did any
tenure-holder, that is, the talukdar
submit his records to the collector or
the authorised officer, or did the law
remain infructuous?

Shri Ambubhai Shah: That law
simply remained on paper and could
not be implemented.

Shri A. P. Jain: It provides for a
penalty of Rs. 200 against the land-
lord. Was any 'endlord punigshed?
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Shri Ambubhai Shah: I have no in-
formation.

Y TR §I® LT ;. N7 AT
FATAT, FIAT FHTT 97 JYF 9 FFam
& oo @ifrm w0 a7 WK A frew
ot g 1qaTEEa d wv TR e
qETH F wifga 7% fear wg q @9
#8 frarr =y wgrer faw 9T

N qEawTg g ;g qfed T
# fFearq N IEARIR TG

Shri Kashi Ram Gupta: The wit-
ness has been stressing only for the
inclusion of certain Acts in the 9th
schedule. But he has not given any
idea of his own about the definition
of the word “estate”. Does he possess
some idea as to the present word
“estate” which includes all cultiva-
tors inclusive of ceiling and non-
ceilimg lands ? Has he thought over
it?

Shri Amhubhaj Shah: According to
me, the idea underlying this amend-
ment ig only removal of intermedia-
ries and making occupants the per-
song who are actually in possession
and are cultivating the lands.

Shri Kashi Ram Gupta: When the
definition is quite clear that any land
belonging to any person can be taken
over, how does he understand it to
mean only removal of intermediaries?

Shri Ambubhai Shah: So far as our
State is concerned, the ryotwari
tenure land is already included in the
definition of estate and hence Gov-
ernment can acquiré it even today.
Unless the Legislative Assembly
passes some other law adopting an-
other type of compensation, the com:

pensation has to be paid according to
the normal law.

In spite of that, as ths hon. Mefn-
ber pointed out, if anybody's land
could be taken away at any time by
this type of amendment, my view is



that such definition should not apply
to the persans actually cultivating
the dand and holding lesg than the
ceiling area,

Shri Hem Raj: Witness *has said
that if Re. 1 was to be paid as land
revenue, out of it 70 nP. would be
charged by the talukdar. but in some
other cases, they were charging

Rs. 1'25 and Rs, 1'50. Was that valid
under any law?

Shri Ambubhai Shah: The talukdars

were not entitled to vary the rent,
once agreed upon.

Shri Hem Raj: How were they
charging Rs, 1-50 then when the rent
wag fixed at Re. 1?

Chairman: That is land
fixed by Government,
is taken by talukdars.

¥
revenue
But the rent

Shri P. R. Patel: After the wuboli-
tion of land tenure they had to pay
more assessment. They charged
more than they were doing before.
That is my information.

8hri Hem Raj: Whether those per-
manent tenants who had been there
on the land for generations had their
homesteads and catlesheds in that
very land?

Shri Ambubhai S8hah: In these taluk-
dari villages, tenants have their own
lands and they have got their house
sites and sites for tethering cattle etc.

Shri Hem Raj: Beyond the jurisdic-
tion of the talukdari land?

Shri Ambubbai 8hak: Within the
jurisdiction of talukdari land.

Shri Hem Raj: Before the passing
of this Act, was there any ejectment
by talukdars of permanent tenants

and was any compensation paid to
them?

Shri Ambubhai Shah: No such per-
manent tenants were evicted ®and no
question of compensation, therefore,
arose.
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Shri U, M. Trivedi: You have said
that you represent the Bhal-Nal-
kantha Khedut Mandal, Gundi. How
big is the village Gundi?

Shri Ambubhai Shah: The popul;a-
tion of the village is 1800.

Shri U. M. Frivedi: You speak on
behalf of the agriculturists of all the
talukdari villages in Gujarat State?

Shri Ambubhai Shah: We represent.
the Bal-Nalkantha Khedut Mandal as
stated at the top of the memorandum,
and we also represent the tenants of
the talukdari landg in Gujarat,

Shri U. M. Trivedi: How do you
represent the agriculturists of the
talukdari villages, on what basis?

Shri Ambubhai Shah: 1 #m not
representing the tenants of the taluk-
dari iands in Gujarat, but I am repre-
senting the question of the tenants of
talukdari lands in Gujarat.

Shri U. M. Trivedi: Do you know
that in the talukdarj villages in Pan-
chmahals District the rent charged
from tenants in the talukdari villages
wag much less than what the British
Government charged?

Shri Ambubhai Shah: Yes.

Shri U. M Trivedi: Do you also
know that as a result of this, with-
out paying =u farthing as compensation,
the lands of these owners have been
taken away by virtue of the new pro-
visions of the Bombay Tenancy Act,
because they were kind enough to
charge legs from their tenants?

Shri Ambubhai S8hah: The matter is
not like that. The British Govern-
ment, for their own purposes, were
recovering from certain persons re-
duced assessment. Our Govenment
decided that such a concession should
not be there, and therefore full as-
sessments are being recovered from
those persons. There cannot be any
compensation for this type of right to
pay lesg than the assessment,



Shri U, M, Trivedi; That ig not my '

question. Those who were brought
under the Bombay Tenancy Act of
1948 and who were charging less than
what had been assessed by the Col-
lector or the Settlement Officer, were
deemed to have sold their lands, and
Government did not pay them g far-
thing. The tenants got the land
without any payment of compensation

to anybody.

Shri P, R. Patel: My State wag part
of Bombay State at that time, and I
wag a party to this legislation. He is

committing a mistake.

Shri U. M. Trivedl: I am a victim
of it, my whole comiithnity is a vie-
tim of it.

Shri Ambubhai Shah: I do not know
anything about it.

Shri P. R. Patel: In Bombay and
in Gujarat, “estate” is defined in the
land revenue code as including any
interest in the ryotwari land also, but
it we do not put this ryotwari land in
this amendment, do you not think
that in future some Government of
some other ideology would take away
all landg for co-operative and collec-
tive farms?

Chairman: It is u hypothetical ques-
tion.

Shri P. R. Patel. If a communist
government comes in future, it would
do it.

Shri Wasnik: They will scrap the
Constitution.

Chairman: It is a matter for us to
consider. He need not ask the wit-
ness's opinion.

S GugwIt  Tg N A Q&e
F7 TF G EAT, TH TE DT w
a1z frad feam gt & wifes a1 )
Shri Ambubhai Shah: A large majo-

rity of these permenent ténants of
talukdari estates have still not got

ny

1
3

occupancy rights, because for getting
that their names should Be on the re-
cords as permanent tenants. So, only
a very small portion of such tenants,
where the talukdars did not dispute
their right, have been able to gét, but
a large majority still remain without
any occupancy rights.

ot dWgSr . AT WS B qE
RNTEfF AU ® F97 F AR
fraT e ity § Jg@« feg g ?

st gReArE WE ;. AEARIT FY
Q@ A Fray wfgaR A €

y S GWEWT : § N ) UEE 9
gC W1 T foar Agrer wiet @ g
#F IFR T fFar & wreg # fao
o WY £ g frar ?

Shri Ambubhai Shah: There is one
Act to give relief to agricultural deb-
tors.

it quEwt : 3E F 3 fraE
# fiaer ?

Shri Ambubhali Shah. The agricul-
turists have been benefited by that
Act. The other is the Bombay Ten-
ancy and Agricultural Lands Act.

Shri Kappen: Is it & fact that the
Act ot 1958 wag cut down by the
Supreme Court on the ground that
the legislature was incompetent to
enact that legislation and if so what
is the use of including it in the 9th
Schedule?

Shri Ambubhai Shah: We believe
that in order to provide for social
justice the Lok Sabha can provide for
social justice in spite of the ruling of
the Supreme Court and it can make a
suitable law.

Shri Hem Raj; The witness says that
the onus has now been shifted o
talugdari to prove that the perma-
nent tenant is not entitled' to perma-



nent tenancy. After the enactment
of that law, how many permanent
tenantg have gof their rights estab-
lished?

Shri Ambubhai Shah: Al]l the ten-
ants are permanent tenants. Ag the
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1958 Act could not be implemented,
the result would not be so much.

Chairman: Thank you very much.

(The witnesses then withdrew).
(The Committee then adjourned).
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(Witnesses were called in and they
took their seats) '

Chairman? Whatever evidence you
give, may be published in the news-
papers also, and even if you want any
portion to be treated ag confidential,
it will have to be printed and circu-
lated to our Members. Your memo-
randum hag been circulated to all the
Members, If you want to stress any
point or make out any new point, you
may do so now. I take it ¢that
Shri N. C. Chatterjee will be speak-
ing on behalf of all the five.

Shri N. C. Chatterjee: Yes; if there
are any factual details which any hon.
Member may want to know Shri Dave
is here.

Chairman: After you finish your
oral evidence, Members may have to
put further questions.

Shri N. C, Chatterjee: I ought to
tell you, the Chairman, and also the
hon, Members, that the association
whom I represent—the Ex-Talukdars’
Association—has really lost all their
talukdaris; and they are not taluk.
dars any longer. Actually, they are
taking up an attitude which I shall
submit is reasonable. They are not
taking up an extreme or an unreason-
able attitude. They do not want to
obstruct the policy of land reform
or agrarian reform. Ag a matter of
fact, as | will p'ace the judgment of
the Supreme Court before you, you
will realise that there is no question
of really any agrarian reform or land



reform here.
fiscation of certain amount which is
due to a creditor under the legisla-
tion which was then imposed.
ought to tell you that from page 5 of
our memorandum you will find a
short history which ig given in para-
graph 6. It starts by saying:

“The members of the aforesaid
association beg to narrate in brief
hereunder the various enactments
passed by the Bombay legislature
which affected their rights and
interests in their lands and also
other facts and circumstances
pertaining to their case.”

First, we say that the tenure of the
ex-talukdars of Gujarat was abolish-
ed on the 15th August, 1950 by an
Act known as the Bombay Taluk-
dari Tenure Abolition Act (Act LXII
of 1949). Actually, the talukdari
tenure was first abolished and then
their incidence was abolished, the
result of which we have described
in clause 2. Then, under the afore-
said Abolition Act, the talukdars were
made occupantsg (direct ryotwari hol-
ders) paying full land revenue to
Government. But the said Act did
not affect the position of the ex-taluk-
dars as intermediaries. That means,
the tenants continued under them and
they remained intermediaries. ‘The
term occupants was defined in the
Bombay Land Revenue Code and that
was the definition which was appli-
cable to them; that means, the direct
holders under the Government.

Shri A. P, Jain: Will you please
explain a little more in detail the
import of your statement that under
the “aforesaid Abolition Act the
talukdars were made occupants pay-
ing full land revenue to Government
but the said Act did not affect the
talukdars?” What was the function
left to the intermediaries then?

Shri N. C. Chatterjee: What hap-
pened was that they became occu-
pants which term was defined in the
Bomba Land Revenue Code. Section

3 (16) of that Code says: “Occupant
means a holder in actual possession

It is a question of con-

K.

of unalienated land other than a
tenant”  Therefore, they became
actully holders in actual possession
of the land. Of course, they were
not tenants, 7

Chairmam: But they were in actual
possession?

Shri N, C. Chatterjee: They con-
tinued in actual possession, meaning,
they were holders in actual possession
of the land, but not as tenants. There-
fore, we are pointing out that at that
time they became occupants, although
some of their rights had gone, but the
tenants under them continued to be
the tenants,

Shri A. P. Jain: You say that they
were paying the assessment direct to
the Government. After all, they are
intermediaries performing certain
functions. Onme of the principal func-
tions is, when they recover rent from
the tenants they retain a part of it
themselves. If they were not perform-
ing any functions, do they not become
extinct?

Shri N. C. Chatterjee: May I read
to you section 5 of the Talukdari
Tenure Abolition Act which reads as
follows:

“Ability of the talukdari land-
holder for the payment of land
revenue: Subject to the provisions
of sub-section (2) of the Talukdari
Land Abolition Act, the talukdari
lands are and shall be liable to
payment of land revenue in ac-
cordance with the provisions of
the Code and the rules made
thereunder.”

Then,

“Talukdar holding any taluk-
dari land or an inheritor of a
talukdari family holding any
talukdari land inherited for the
purpose of maintenance imme-
diately before the coming into
force of the Act shall be deemed
to be the occupant within the
meaning of the Code. Nothing
under sub-section (1) shall be
deemed to affect the right of any



person to pay the amount under
agreement” and so on.

Therefore, the liability of the talukdar
was to pay the land revenue to the
Government.

Shri A, P. Jain: My question is a
very straight one. Did they not be-
come functus officio, and if they be-
came functus officio how did they
continue to be intermediaries?

Shri N. C. Chatterjee: They were
like the Bengal or Bihar zamindars
.who were governed by the -perma-
nent settlement of Bengal, They were
absolute proprietors, but that position
was changed and that right had gone.
Now they became merely occupants
and under them there were tenants,
The tenants paid their dues to the
talukdars and the talukdars paid the
land revenue to the Government
Therefore, they became really mere
intermediaries.

Chairman: Were you paying less
than the land revenue or more before
the Talukdari Abolition Act came
into effect?

Shri N, C. Chatterjee: We were
paying much less before.

Chairman: By this Act, you were
charged full land revenue and only
to that extent you became occupants?

Shri N. C. Chatterjee: We were
Ppaying roughly Half say, 50 or 60 per
cent. The result of the Act was our
liability increased. We lost our pro-
prientary interest and became only
intermediaries and in that sense be-
came occupants.

8hri A. P. Jain: But the talukdars
retained part of the recoveries made
for their own use as intermediaries?

Shri N. C. Chatterjee: Naturally, he
used to get something from the
tenants. Out of that he paid the land
revenue assessed. What he was get-
ting was more than the assessment.
Therefore, that portion remained
with him.
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..Shri Nafisul Hasan: How was it
possible when the payment was made
directly by the tenants?

Shri N. C. Chatterjee: Actually,
what happened was the tenants con-
tinued to be tenants under the taluk-
dars. The talukdars lost the pro-
prietary interest and became merely
occupants.

Chairman: The talukdars were pay-
ing something less as land revenue to
the Government and after this Act
you were charged full land revenue
and they continued to be in possession
of the land?

Shri N, C. Chatterjee: They used to
pay and it was their duty under sec-
tion 5 to pay full land revenue to
the Government.

Shri A. P. Jain: Was the status of
the tenant in anyway changed?

Shri N. C. Chatterjee: No; not at
that time. Later on it was funda-
mentally altered. At the next page,
you will find this.

Kindly turn to the next page. There
we have said:

“In 1855, however, by an addi-
tion of section 5A to the said
Abolition Act it was provided
that the permanent tenants and
inferior holders of the Represen-
tationists could become occupants,
i.e., owners of the lands held by
them on payment of six times
and three times the assessment
(Government Land Revenue) res-
pectively to the representationists
Nearly 13 thousand such tenants
have already become occupants
under the said provisions. The
question as to who were perman-
ent tenants of the said tenure-
holders was never a matter of
doubt as section 83 of the Bombay
Land Revenue Code, 1879 which
defined permanent tenants always
applied to lands held by the ten-
ants of the ex-talukdars as it ap-
plied to other tenants of other
landlords throughout the State of
Bombay”.



Now, the vital change was made by
this section 5A, Shortly put, the per-
‘manent tenants practically ousted us,
the talukdars, and they became occu-
pants or ‘proprietors. Actually they
paid six times the assessment and on
payment of that, which was very use-
ful for them, they became the owners.
They practically ousted us and we
have lost all interest and all rights to
get anything from them thereafter.
Therefore, so far as permanent ten-
ants are concerned we are out of the
spieture, they have got complete right
and there is no question of any inter-
smediary interest. '

Then, if you look at the next para-
graph, paragraph No. (iv) on page 6
“we have said:

“With the coming into force of
the amended Bombay Tenancy
and Agricultural Land Act, 1948 on
1st August, 1956, under the provi
sions of section 32 of the said Act,
from 1st April, 1857, all the non-
permanent tenants of your Repre-
sentationists were made owners
or occupants of the lands they cul-
tivateq and your Representation-
ists only became entitled to com-
pensation which was to be deter-
mined by the tribunals appointed
by Government under the said Act
as provided in the said Act a~d
was to be paid by the tenants"”

Therefore, first of all the permanent
tenants were made the occupants and
we were ousted. Now, by virtue of
this Act all non-permanent tenants
also became owners and your repre-
-sentationists only became entitled to
compensation which was to be deter-
mined by the tribunals appointed by
Government under the saiq Act as
provided in the said Act and was to
be paid by the tenants. Then we have
said:

“The relation of the ex-tenure-
holders with their tenants was,
therefore, thereafter, as observ-
ed by the Supreme Court, not of
a landlord and tenant but that of
‘a creditor and debtor.”
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Shortly put, the Supreme Court has
held that agrarian reform was com-
plete so far as the elimination of in-
termediaries was concerned, That was
the main object of agrarian reform.
First of all we lost our proprietary
rights and we became merely tenants.
After that the permanent tenants be-
came the owners and we completely
lost interests which were in the posses-
sion of permanent tenants. Then the
non-permanent tenants were also given
the right to pay compensation and
they were made owners. Actually they
became the owners and only the ques-.
tion of compensation remained. There-
fore all right, title and interest of
talukdars were completely extinguish-
ed and so far as the agrarian reform
aspect is concerned, as the Supreme
Court rightly points out, if-I may say
so with respect, the thing was com-
plete and the relationship was only
of a debtor and creditor. Only the
compensation was to be paid. In the
case of permanent tenants it was six
times the assessment and in respect
of non-permanent tenants and others
it was to be between 20 timeg and
200 times the assessment. The actual
proportion was to be decided by tri-
bunals according to certain criteria,
principles and rules to be specified in
the Act itself. Therefore, there was
a complete legislation showing how
the compensation would be determin-
ed. I may tell you that there were
altogether 45,000 tenants involved—
30,000 permanent tenants and 15,000
non-permanent tenants. In respect of
25,000 tenants the compensation has
been determined and paid.

Shri Khandubhai K, Desai: How
many such cases were decided by the
tribunal?

Shri N. C. Chatterjee: 12,000. Com-
pensation has been pajd in most of
the cases and in the case of others it
is being paid. What I am pointing
out is, so far as land legislation or
agrarian reform is concerned, that is
finished.

Now, what has happened s, after
that an Act was passed which was



‘impugned before the Supreme Court.
I am referring to Act No. §7 of 1958
called the Bombay Land Tenure Abo-
lition Laws (Amendment) Act. That
Act is now sought to be validated by
the Constitution (Amendment) Bill.
It is put down as item No. 68. I will
tell you, shortly, what was the posi-
tion. We are now completely elimi-
nated, Whatever intermediary rights
or proprietary rights were there have
been taken away from us, With re-
gard to permanent tenants there was
no trouble because six times the as-
sessment was to be paid as compensa-
tion, With regard to non-permanent
tenants it was 20 times, 30 times or
even 50 times—nobody got 100 times
or 200 times—and that was to be de-
termined by tribunals. The compen-
sation was determined by the tri-
bunals according to principles laid
down in the Act. What happened is
an artificial definition was put in this
Act No. LVII of 1958. It is a very
short - Act of six sections. The most
important sections are 3, 4 and 6.
Section 3 of ‘the Act says:

“Persons entered in record of
rights etc.,, as inferior holders,
permanent holders or permanent
tenants to be continued so for the
purpose of.certain Acts and rules.”

.Shortly put, non-permanent tenants—
‘T have told you that permanent ten-
ants were those who were defined in
the Land Reform Code and the Acts
which provided for compensation pro-
ceeded on that basis, #nd all others
were non-permanent tenants—only by
changing the definition, have been
‘made permanent tenants, By a legal
fiction, a retrospective legislation was
enacted whereby any person who was
in occupation for 12 years was made a
‘permanent tenant.

This came before the Supreme
Court, If I may read from page 6 of
our note:

“The relation of the ex-tenure-
holders with their tenants was,
therefore, thereafter, as observed
by the Supreme Court, not of 2
landlord and tenant, but that of
a creditor and debtor. Nearly in

2081(B) LS—5.
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18,000 ‘such cases, the tribunals
have already determined the pur-
chase prices and in most cases
they have already been paid up.

Unfortunately, in 1958, ie, two
years after coming into force of
the aforesaid Act and after the
tenants had become owners of the
lands which they cultivated, an
Act named the Bombay Land
Tenure Abolition Laws (Amend-
ment) Act LVII of 1958 referred
to above in para 1 (item No, 68
of the List) was passed by the
Bombay Legislature which de-
prived the Representationists of
their legitimate right to receive
the aforesaid compensation by a
device whereby they artificially
and retrospectively defined a per-
manent tenant which practically
made all the tenants of the peti-
tioners permanent anq thus con-
fiscated g large part of lawful
dues of compensation of the Re-
presentationists.”

This Act was challenged in the Sup-
reme Count. Our argument before
the Supreme Court was two-fold. One
wag that it is contrary to the funda-
mental rights and unreasonable res-
trictions have been imposed. The
second argument was that it is a col-
ourable piece of legislation and that
it does not fall within any of the
Entries in List II or List III. There-
fore, the State Legislature was not at
all competent to enact it and under
the guise of passing an agrarian re-
form under Entry 18, they have passed
this legislation,

I shall briefly quote from the head-
note—AIR 1962 Supreme Court page
821:

" “The petitioner wag a talugdar
of certain estates. He was the
absolute proprietor of all these
lands subject to payment of land
revenue to the State Government.
Under him were tenants, some
permanent, some non-permanent.
In the year 1949, the Bombay
Provincial Leg.slature enacted the
- Bombay Taluqdari Tenure Aboli-
tion Act, 1949 which came inte



force on August 15, 1950. As a re-
sult of the provisions of the Act
the taluqdari tenure as such was
abolished and certain properties
such as wells, tanks, waste lands,
uncultivated lands, etc, were ac-
quired by the State; and the
Talugqdar was converted into a
mere occupant as defined in sec-
tion 3(16) of the Bombay Land
Revenue Code, 1879 and was to
pay land revenue in accordance
with the provisions of that Code.
In 1955, the Bombay Taluqdari
Tenure Abolition Act, 1849 was
amended and Section 5A was in-
serted. This section in effect gave
a permanent tenant as described
in S, 83 of the Bombay Land Re-
venue Code, 1879 in possession of
taluqdari land the right to become
an occupant if he paid six times
the assessment for acquiring the
right of occupancy. So, before the
coming into force (that is 10-6-
1858) of the Bombay Land Tenure
Abolition Laws (Amendment) Act,
1958 the status of a permanent
tenant in possession of any talug-
dari land was to be determined by
the two circumstances mentioned
in S. 83 of the Bombay Land Re-
venue Code . . ..

. fhe petitioner contended that
-he would lose about Rs. 14 lacs
as a result of the provisions of
the impugned Act, 1958, Hence
the constitutiona] validity of the
.aforesaid provisions was chald
lenged by the petitioner on the
following grounds; (1) the Bom-
bay State Legislature was not
competent to enact the impugned
Act, which is a piece of colourable
legislation inasmuch as under the
guise of deflning a permanent ten-
ant or changing a rule of evidence
it has really conflscated a large
part of the purchase price which
the petitioners were entitled to
under section 32H of the Tenancy
Act, 1858 . . . . Secondly, the im-
pugned Act contravenes the rights
of the petitioners guaranteed by
the Constitution under Arts. 14, 18

and 31 and Article 31A does not.
save it. On behalf of the State of
Gujarat, the argument was that.
the impugned Act, 1958 merely
changed a rule of evidence for
determining who were permanent.
tenants in possession of talugdari
lands; it did nothing more than
that and was not, therefore, bad
on any of the grounds urged on
behalf of the petitioner.”

If you kindly look at the judgment,

which I have printed and circulated,
in page 13, it is said:

“It is to be noted that on April
1, 1957—this is called the Tillers”
Day—the petitioners ceased to be
the tenure-holders of the lands
held by non-permanent tenants
and as held by this Court, ss. 82 to
82R of the Tenancy Act, 1948
clearly contemplated the vesting
of the title in the tenants on the
tillers’ day, defeasible only on
certain specified contingencies.
This Court held that those sections
were designed to bring about an ‘'
extinguishment, or in any event a
modification of the landlords’
rights in the estate within the

. meaning of Art. 31A (1) (a) of

the Constitution. I that was the '
true effect of ss. 32 to 32R of the

Tenancy Act, 1948, then on April

1, 1957 the petitioners were left '
only with the right to get the pur-
chase price under s. 32H, That
right of the petitioners was un-
doubtedly a right to property . . .
The right of the petitioners to the
purchase price under s. 32H of the
Tenancy Act, 1948 from those of
their tenants who were non-per-

manent on April 1, 1957 was ‘a

right of property in respect of
which the petitioners have a guar-
antee under Art 19(1)(f). The

provisions in ss. 8, 4 and 6 of the

impugned Act, 1958 in so far as
they laid down that in certain cir-
cumstances a tenant shall be
deemed to be a permanent tenant
from the date of the Taluqdari
Abolition Act, 1949 adversely



affected the right of the petition-
ers with retrospective effect; it
practically wiped off a large part
of the purchase price which the
petitioners were entitled to get.
If section 6 of the impugned Act,
1958 is to be tested on the touch-
stone of reasonable restrictions in
the interests of the general public
as laid down in clause (5) of arti-
cle 19 of the Constitution, it must
be held that it does not impose a
reasonable restriction.”

That is the first point on which the
Jearned Judges have given their opi-
mion. Then, if you look at page 14,

they have said:

“We are unable to hold that the
six months’ limit imposed by sec-
tion 6 of the impugned Act, 1958
is, in the circumstances, a reason-
able restriction within the mean-
ing of Article 19(5) of the Cons-
titution.”

Then they further say:

“We are clearly of the view that
the time limit imposed by section
6 of the impugned Act, 1958 is in
these circumstances, an unrcason-
able restriction ang cannot be

. Justified under Article 19(5) of
the Constitution.”

They have stated in the next para:

“In view of this finding it is un-
aecessary to consider the effect of
Article 31 of the Constitution. On
behalf of the respondent State re-
liance was sought to be placed on
Article 31A of the Constitution.
That article, in our opinion, has no
application to the present cases,
inasmuch as there was no acqui-
gition by the State of any estate
or any rightg therein or the ex-
tinguishment or modification of
any such rights, On April 1, 1957
the tenure-holders had ceased to
be tenure-holders in respect of
lands helq by non-permanent ten-
ants, The relation between . the
tenure-holders and the tenants

had changed from that of landlord
and tenant to that of creditor and
debtor. When, therefore, the im-
pugned Act, 1858 affected the right
of the petitionerg as creditors to
get a certain sum of money from
the debtors it did not provide for
the acquisition by the State of any
estate or of any rights therein,
nor did it provide for the extin-
guishment or modification of any
such rights. Therefore, Article
31A has no application and cannot
save the impugned Act, 1958.”

Therefore, they say there was no
question of rights because the rights
have already been extinguished long
before. The judgment further goes
on to say:

“It has been contended before
us that while implementing the
provisions of section 5A of the
Taluqdari Abolition Act, 1948 it
was found that because eof the
failure or inability of the ex-taluq-
dar to produce old records con-
cerning the tenants it was diffi-
cult for the tenants to take the
benefit of that provision; there-
fore, it became necessary for the
Legislature to define permanent
tenant in such a way that the
tenure-holder might not defeat
the provisions of section 5A.

That it was stated, was the rea-
son for enacting sections 8, 4 and
8 of the impugned Act, 1958, We
are unable to accept this argument
as correct. If the reason was as
stated above, then the tenure-hol-
der should have been given
a chance to contest the claim
of the tenant whenever he
made a claim of being a
permanent tenant. It appears to
ug that the true scope and effect
of the provisions in sections 3, 4
and 6 of the impugned Act, 1958
is to considerably reduce the pur-
chase price payable to the peti-
tioners and this has been secured
by the device of deflning per-
manent tenant in such a way that
the tenure-holder has no real
opportunity of contesting the



claim of the tenants, In thut view
of the matter, the impugned Act
1858 does not fall within any en-
try of List II or List IIT of the
Seventh Schedule to the Consti-
tution and is a piece of colourable
legislation.”

We are now on the second part of the
argument, and there the Supreme
Court has held that it does not come
within any entry and, therefore, it is
absolutely and inherently outside the
competence of the State Legislature
to enact such a law. What is colour-
able legislation was also explained by
saying: t

“What is colourable legislation
was explained by this Court in
Gajapati Narayan Deo & Others
Vs. the State of Orissa (4) (See
pages 10-11 of the report) 1954
S.CRI. This court said that the
idea conveyed by the expression
colourable legislation is that al-
though apparently a legislature in
passing a statute purported to act
within the limits of its powers,
Yet in substance and in reality it
transgressed those powers the
transgression being veiled by what
appears, on proper examination, to
be a mere pretence or disguise.
We are of the view that that is
what has happened in the present
case. Under the guise of defining
a permanent tenant or changing
a rule of evidence what has been
done is to reduce the purchage
price which became payable to
the tenure-holders, on April 1,
19577

The argument of the Solicitor-Gene-
ral (the present Attorney-General)
was that it is covered by entry 18, land
or rights in land, and it is only a land
legislation and, therefore, a wider in-
terpretation should be given to it
But the Supreme Court has held that
there is no question of land legislation
because the rights in lands have been
extinguished long before. It was over
in 1954. So, the Supreme Court says:

‘“We are of the view that that is
what has happened in the present

case, Under the guise of defining
a permanent tenant or changing
a tule of evidence what has been
done is to reduce the purchase
price which became payable to the
tenure-holders, on April 1, 1957.

For these reasons, we must hold
that sections 3, 4 and 6 of the im-
pugned Act, 1958 in so far as they
deem some tenants as permanent
tenants in possession of talug-
dari land are unconstitutional and
void. Under the guise of chang-
ing the definition of a permanent
tenant, they really take away &
large part of the right of the peti-
tioners to get the purchase price
under section 32H of the Tenancy
Act, 1948 from some of their ten-
ants.”

So, the situation is perfectly elear.
Now may I make a reference to arti-
cle 31B? The Supreme Court has
struck down the impugned Act on twe
grounds—one ig contravention of fun-
damental rights and, therefore, under
article 18 the Act should be declared
void and, secondly, it is a piece of
colourable legislation because it is not
covered by any entry. Therefore, the
State Legislature was completely in-
competent to enact it. Here 1 will
refer to article 31B. It says:

“Without prejudice to the gene-
rality of the provisions contained
in article 31A, none of the Acts
and Regulations specified in the
Ninth Schedule nor any of the
provisions thereof shall be deemed
to be void, on the ground that
such Act or Regulation or provi-
sion is inconsistent with or takes
away or abridges any of the rights
conferred by any provisions of this
Part, and notwithstanding any
judgment, decree or order of any
court or tribunal to the contrary,
each of the said Acts and Regula-
tiong shall subject to the power
or any competent Legislature te
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repeal or amend it, continue in
force.”

What ]I am respectfully asking the hon.
Members to remember is article 31B
was consciously enacted to remove one
bar. What was that bar? The in-
validity of vaidness of an Act or Re-
gulation, So, it must be an Act, a
properly enacted statutory enactment,
within the powers of the Legislature.
It cannot be an Act if it is not cover-
ed by any of the entries where alone
that Legislature can function. There-
fore, in order that article 31B may
become applicable, there should be an
Act, Under article 13:

“All laws in force in the terri-
tory of India immediately before
the commencement of this Consti-
tution, in so far as they are in-
consistent with the provisions of
this Part, shall, to the extent of
such inconsistency, be void?”

Therefore, first of all, it must be a
valid law. In order to be a valid law,
it must be passed by a competent
Legislature. Articles 243 and 246 refer
to the distribution of legislative powers
between the Centre and the . States.
Article 246 says:

“(1) Notwithstanding anything
in clauses (2) and (8), Parliament
hag exclusive power to make laws
with respect to any of the matters
enumerated in List I in the
Seventh Schedule . .

(2) Notwithstanding anythingin
clause (3), Parliament, and, sub-
ject to clause (1), the Legislature
of any State also, have power to
make laws with respect to any of
the matters enumerated in List
II in the Seventh Schedule . . .

(3) Subject to clauses (1) and
(2) the Legislature of any State
has exclusive power to make laws
for such State or any part thereof
with respect to any of the matters
enumerated in List IT in the
Seventh Schedule ... .”

The Supreme Court has held that
thig legislation is not covered by any
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of the entries or any of the matters
enumerated either in List II or List
I, Therefore, under the guise of
legislating under Entry 18 you have
trespassed upon and assumed jurisdic-
tion over something in respect of
which you have no competence. It is
therefore completely void.

I have read out to you the language
of the judgment. If you will look at
page 14 of the judgment, it is said
there: “It appears to us that the true
scope and effect of the provisions in
ss. 3, 4 and 6 of the impugned Act,
1958, is to considerably reduce the
purchase price payable”—that is con-
fiscation of money— “ ... In that
view of the matter, the impugned Act,
1988 does not fall within any entry
of List II or List III of the Seventh
Schedule to the Constitution and is a
piece of colourable legislation.”

What I am submitting for your con-
sideration and for the consideration of
the hon. Members of the Joint Com-
mittee is that if it igs so, how can it
come within the scope of article 31B?
Article 31B presupposes that there
must be an Act. You can only validate
an Act, An Act also is perfectly good
as an Act, but it may not be operative
in some aspects because of article 13
on account of the contravention or
infringement or violation of the fun-
damental rights.

Shri A. P. Jain: What about the
latter part of 81B, “notwithstanding
any judgment, decree or order of any
ocourt or tribunal to the contrary, each
of the said Acts and Regulations shall,
subject to the power of any competent
Legislature to repeal or amend it, con-
tinue in force.”?

Shrt N. C. Chatterfjee: It means:
i## the Supreme Court or any High
Court or any court has declared this
Act to be void because of this infir-
mity—the infirmity being violation of
the fundamenta] rights or infraction of
the fetter imposed by the fundamental
rights, The Supreme Court has said
it is a fetter. You have complete
freedom to legislate. But in your fleld



there is a certain fetter, a certain pro-
hibition, a certain restriction. There-
fore, you cannot violate that restric-
tion, although operating in your fleld.

Therefore, what 31B says according
to my submission is that this infir-
mity, due to infraction or violation of
the fundamental rights, even if pro-
nounced upon by judgment of the
court, is being removed, And that is
why it is put down there and it starts
by saying “any Act or Regulation
which ig inconsistent with the funda-
menta] rights or takes away or ab-
ridges the fundamenta] rights”.

Therefore, I would like Parliament
to have all the powers that is possible.
But I am submitting that the Constitu-
tion-makers have definitely made 31B
with a limited import and scope, And
that ig this: Article 13 makes it ab-
solutely void to the extent of the re-
pugnancy; therefore I will remove that
infirmity, even if a court has pro-
nounced it. That is the scope. But I
submit that that cannot possibly autho-
rise the validation or the incorpora-
tion of a statute which is inherently
void on account of legislative incom-
petence which is not covered by any
of the entries.

You cannot say—with great respect
I wish to submit, let me not be mis-
understood—you cannot say ‘“As the
Constitution stands today, although the
Bombay Legislature had no authority
to enact - the law and no competency
to enact under List II, Entry 18, and
although the Supreme Court has held
that it is absolutely bad, and not cov-
ered by any of the Entries, still I am
validating it”. 1 submit that that
power is not there, You can validate
an existing law which is subject to
certain fetters in Part III, Fundamen-
tal Rights, of the Constitution, but not
a law which is not a law at all, some-
thing which is not an Act at all. A
Bill must be introduced in the Legis-
lature, it has got to be passed. When
there is no inherent legislative com-
petence the whole thing is void ab
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initio. Therefore, it cannot be put in
the Ninth Schedule under the provi-
sions of article 31B.

What I am pointing out is that the
Supreme Court struck it down on twe
grounds: one on fundamental rights
and the other on the ground of com-
plete legislative incompetence, About
fundamental rights you have the
power. But it is inherent legislative
incompetence, because it is not cover-
ed by any of the Entries. The
impugned Act does not fall within any
of the Entries under List I or
III and therefore I submit that there
is no power for validating a colour-
able legislation of this character.

Shri A. P. Jain: There are three
judgments in this case, one by twe
Judges, one by a single judge and one
by the remaining two judges. You
have read from the judgment of the
first two judges that the law is not
within the legislative competence of
the Legislature. Will you please
point out similar remarks by the
single judge?

Shri N. C. Chatterjee: I am obliged
to Mr, Jain. It is a very pertinent
point that he has made. Mr. Justice
Das delivered the judgment and Chief
Justice Sinha agreed with him. If
you please see p. 15 . . .

Chairman: There were three judg-
ments.

Shri N. C. Chatterjee: One is by the
Chief Justice and Justice Das. One is
agreeing with them, Justice Raja-
gopala Ayyangar, and therefore they
form the majority. And I will show
to you that Mr, Justice Rajagopala
Ayyangar has completely agreed with
Chief Justice Sinha and with Mr.
Justice S. K. Das.

Shri A. P, Jain: In the conclusion.
But will you kindly point out any
portions in the arguments?

Chairman: We will look inte it
The copies have been distributed,



Shri N. C. Chatterjee: If you look
4nto it on the question of legislative
competence absolutely there is no
difference. May I read out to you
that portion of the judgment? In
Mr. Justice Rajagopala Ayyangar's
Jjudgment it is put down:

“ .. the entire object and pur-
pose of the impugned enactment
which is given effect to by its
operative provisions enacts not a
rule of evidence for determining
‘who permanent tenants are under
the pre-existing law, but to de-
fine, create and as it were add a
new class of permanent tenants
i.e., those who satisfy the require-
ments of s. 4.

Mr. Justice Rajagopala Ayyangar
begins like this:

“I entirely agree with the order
proposed to be passed by my
Lord the Chief Justice and my
learned Brother S. K. Das J. The
only reason for my separate judg-
ment is because of the views 1
entertain regarding the import of
the Bombay Land Tenure Aboli-
tion Laws (Amendment) Act, 1958
(Bombay Act LVII of 1958) here-
inafter referred to as the impugn-
ed Act, and in particular of s. 4
thereof.” ’

That section 4 has only an impact
on fundamental rights. So far as the
legislative competence or incompe-
tence is concerned there is absolutely
no difference, there is entire agree-
ment. If you will kindly look at page
34, the penultimate para, in the last
four or flve lines it has been stated
that: .

“I am therefore clearly of the
opinion that the entire object and
purpose of the impugned enact-
ment which is given effect to by
its operative provisions enacts
not a rule of evidence for deter-
mining who permanent tenants
are under the pre-existing law,
but to define, create and as it
‘were add a new .class of perma-
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nent tenants, i.e. those who satisfy
the requirements of s.4

If this were the proper cons-
truction of the impugned enact-
ment it was not seriously contest-
ed that the enactment would be
void and wunconstitutional and
liable to be struck dowm. I agree
therefore that these petitions
ghould be allowed.”.

So, His Lordship has agreed with the
other two judges.

Now, it is clear that it has beem
struck down on two grounds, namely
infraction or violation of Fundamen-
tal Rights, and legislative incompe-
tence,

Shri A. P. Jain: My question re-
mains unanswered.

Chairman: Let him finish his evi-
dence flrst and then you can ask
questions.

Shrl A. P. Jain: We shall not be
able to go into these intricate points
later on. Since he is reading out a
part of the judgment, I just want te
ask only one question.

Chairman: Then, every Member
will claim the same right. -

Sbri A. P. Jain: I do not know
whether this procedure will help.

Shri 8. D, Patil: May I suggest that
Shri A. P. Jain may be given an
opportunity to put his question now,
because he has studied the matter
thoroughly, and his questions may
even be beneficial to the other Mem-
bers also?

Shri N, C. Chatterjee: I shall finish
in one minute. I have practically
finished, and I have nothing more to
add. All that I am pointing out is
this that taking the Supreme Court
judgment firstly, it is not an agrarian
legislation, secondly, it has nothing to
do with rights in land, thirdly, all
rights in land have been completely
extinguished, and fourthly, it is only
& question now of your right to get
some money from somebody, and,



therefore, it is a thing which is not
covered by any entry in List II or
List III. Now, you purport to enact
legislation confiscating that right
partially or wholly. And that has
been declared unconstitutional. I
would submit that that is not within
the scope of article 31B, and it is not
capable of validation, because valida-
tion can only arise if you put in a
proviso to the effect that ‘Provided
it is a law’, ‘Provided it is an enact-
ment’, or ‘Provided it is a statute
passed by competent legislature’, but
you cannot put in something which is
declared by the Supreme Court which
iz the highest court as being thorough-
ly incompetent, ab initio incompetent
and not covered by law. That is my
whole submission.

Shri A, P, Jain: My question still
remains unanswered. You have read
out extracts from the judgment of the
two judges to the effect that the
Bombay Legislature did not have the
legislative competence to pass the
law. Is that observation supported

by Mr. Justice Das or Mr. Justice
Ayyangar?

Shri N, C. Chatterjee: Yes, com-
pletely. It is a very pertinent ques-
tion which you have put. Kindly

Jook at para 1 at page 29, which reads
as follows:

“] entirely agree with the order
proposed to be passed by my Lord
the Chief Justice and my learned
Brother S, K Das J. The only
reason for my separate judgment
is because of the views I enter-
tain regarding the import of the
Bombay Land Tenure Abolition
Lawe (Amendment) Act 1958
(Bombay Act LVII of 1858) here-
inafter referred to as the impugn-
ed Act, and in particular of s. 4
thereof.”.

The reason for his separate judgment
is because of his views on section 4,
and section 4 has nothing to do with
the question of legislative competence,
but it deals only with the question

of the reasonableness or unreasot—
ableness of the restrictions,

Shri A. P. Jain: I do not contend’
that Mr. Justice Ayyangar has agreed
in the final order. But my question is
in regard to legislative competence.
So far, you have not been able to
point out any portion from Mr.
Justice Ayyangar's judgment where
he agrees with the observations of
the other two judges so far as the
question of legislative competence is
concerned.

Shri N. C. Chatterjee: The very
first sentence in his judgment reads:

“I entirely agree with the
order proposed to be passed....”

Shri A. P. Jain: That is not an.
order, but where is the support in
arguments.

Shri N, C. Chatterjee: Then, he
says: -

“The only reason for my sepa-
rate judgment is because of the
views I entertain regarding the
import of the Bombay Land
Tenure Abolition Laws (Amend-
ment) Act, 1958 (Bombay Act
LVII of 1958) hereinafter referred
to as the impugned Act, and in
particular, of s. 4 thereof.”.

So, the reason for his separate judg-
ment is that he had something to say
on section 4, and section 4 has nothing
to do with legislative compeferice; and
it deals only with the question of the
reasonableness or otherwise of the
restrictions. ’

Shri A. P, Jain: Has he said any-

thing about legislative competere® in
his judgment?



Sbri N, C. Chatterjee: I am submit-
ting that the very first sentence of his
judgment says that he agrees with the
judgment of the Chief Justice. The
only reason for his writing a separate
judgment is that he wanted to say
something on section 4. With great
respect, I want to point out, parti-
cularly to Shri Jain, that when you
say that you agree and you only want
to add something, then you add some-
thing which has reference to a little
variation of emphasis, only with re-
gard to that section 4. The whole of
his judgment deals only with section
4, which has nothing to do with the
question of legislative competence.

Shri A. P. Jain: Surely, you do nat
mean to say that when a Justice says
that he agrees with the order, it
means that he agrees with all the
arguments on which the order is bas-
ed?

Shri N. C. Chatterjee: That is the
practice of the Supreme Court, and
you can take it from me that that
is the practice there, and it does not
have any other meaning I have
been there from 26th Januarv, 1950 up
till today.

Shri A, P. Jain: I cannot claim that
much standing, and so I cannot cross
swords with Shri Chatterjee.

Shri N. C  Chatterjee: Apart from
that, when a judge says that he entire-
ly agrees with thé order and then he
says that this is the only point on
which he wants to add something,
then he only adds to the same conclu-
sion.

Shri A. P. Jain: Will you agree
that the quantum of compensation is
the crucial to all land reform legisla-
tions? I may point out to the opinion
of one of the leading authorities on
land reforms, namely Mr, Forbis, who
has said that if the compensation is
prescribed at the market rate or at
a rate which the tenants cannot afford
to pay, then the whole object of land
reforms is defeated. Would you agree
with that observation?

Shri N. C. Chatterjee: 1 do not
know what the observation is. 8hri
Jain may please show it to me.

Shri A. P. Jain: The point is that
if the compensation is based on a
rate which the tenants cannot pay,
that in which it is beyond the capacity
of tenants, then the objective of land
reforms is defeated.

Shri N, C. Chatterjee: I am afraid
I have not been able to make myself
clear.

Shri A. P, Jain: You have made
yourself very clear. I am taking you
to the other point. So far you have
talked as a lawyer, but I want you to.
consider the matter from the point of
view of a legislator, who desls with
policy. Do you agree with the opinion
that compensation is a very crucial
matter in land reforms, and if the.
compensation is fixed at a rate which
is beyond the capacity of the tenant
to pay, then the whole object of the
land reform is defeated?

Shri N, C. Chatterjee: May 1
answer it in this way? That is cor-.
rect provided you are making a legis-
lation in regard to land reform or
agrarian reform. My sole point is.
that this is not a land legislation nor
is it an agrarian legislation,

Shri A, P. Jain: Now, I want to.
take you to the general policy follow-
ed by the Indian Parliament ever
since it came into existence.

First, I would invite your attention
to article 31(4) which deals with
pending Bills, and which says:

“If any Bill pending at the
commencement of this Constitu-
tion in the Legislature of a State
has, after it has been passed by
such Legislature, been reserved
for the consideration of the Presi-
dent and has received his assent,
then, notwithstanding anything in
this Constitution, the law so as-
sented to shall not be called in
question in any court on the
ground that it contravenes the
provisions of clause (2).”

Then, I would take you to clause (8)
of article 31 which provides fer the



validation of certain laws which had
been enacted not more than eighteen
months before the commencement of
this Constitution. Then, I would
jnvite your attention to article 31A
which was enacted in 1951 and 1855.

Shri N. C. Chatterjee: I was a Mem-
ber of the Joint Committee in 1885
and so, I remember it very well

Shri A. P. Jain: I am glad that I
am talking to a person who is not
only a lawyer but who has also been
a legislator, and who may be a legis-
lator in the future also.

Shri N. C. Chatterjee: I was in this
very room—I remember.

Shri A. P. Jain: Will you agree with
me that the policy of the State—I am
not using the word ‘Government'—has
all along been that land reforms
ghould be given special and privileg-
ed position, and it any provisions of
the Constitution come in the way of
land reforms, then certain concessions
might be made to make land reforms
effective?

Shri N. C. Chatterjee: Generally I
do agree.

Shri A. P. Jain: You have argued
your case mostly on the basis of legis-
lative competence. Assuming we
agree with you—personally I do not
agree with you because the relevant
observations are not part of the
operation order.

Shri N. C. Chatterjee: It has been
struck down on two grounds.

Shri A, 'P. Jain: By two Judges.

We are policymakers. If we find
that the objectives of land reforms are
being defeated because of a legal
lacuna, that is, the Bombay Ilegisla-
ture had not the legislative compe-
tence, shall we not be within our
rights to give legal validity to these
provisions by a proper legal device?
It may be inclusion of it in 31B; it
may be passing a separate law incor-
porating the same provisions by
Parliament.

Shri N. C. Chatterjee;: If you look
at 31B, it deals with validation of
Acts.

Shri A. P. Jain: My question is
wider. If once we come to the con-
clusion that Act 57 of 1958 of the
Bombay legislature is defective, be-
cause that legislature had not the
legislative competence, and we give
legal sanctity to it, will you have
any objection?

Shri N. C. Chatterjee: I am pointing
out it cannot be given legal validity.
You can validate an Act provided it
is a statute passed by a competent
legislature.

Shri A. P. Jain: Suppose we protect
it under 31B or pass a separate law
in Parliament to validate the provi-
sions?

Chairman: You cannot validate—
that is his stand.

Shri N. C. Chatterjee: If you legis-
late, it will be parliamentary legisla-
tion. Then a Bill will have to be
introduced and Parliament will have
to exercise its  legislative judgment
and apply its mind to it. It has been
laid down by the Supreme Court that
while legislating the legislature must
exercise legislative judgment.

Chairman: That is what Parliament
is doing, by amending the Consfitu-
tion. )

Shri N. C. Chatterjea: You are not
passing this Bill. Mr. Jain’s point is—
suppose Parliament takes it up to
legislate.

Shri A. P. Jain: By proper legal
device. It may be anything. We will
have to decide whether to include it
in 831B or to pass a separate law.

Shri N. C. Chatterjee: I thought
over this matter. I do not think resi-
duary powers cover validation of a
void Act or a void statute. It is not
an Act at all. Residuary powers are
given for the purpose of legislating on
some entry which is not there. Sup-
pose we have sales tax, this tax and



that tax and if we want to put in a
marriage tax or some such thing, then
Parliament may pass it. But you can-
not say that validation of a void Act
will be within your legislative com-
petence.

Shri A. P. Jain: You have based
your case on the legal arguments. I
am expressing my views on the basis
of policy. Suppose we do not validate
it in Parliament because you say that
it is not a law, but we incorporate the
same provisions in an independent
legislation, will you have any objec-
tion?

Chajrman: He will never agree to
it.

Shri N. C. Chatterjee: You will
have to kindly consider one aspect—
as things stand today, has Parliament
got the power to do it, to validate a
void statute?

Shri A, P, Jain: I am not validating
it; I am saying we will pass a law
containing the same provisions so
that your argument that it is a colour-
able transaction disappears.

Shri P, R. Patel: Here it is only a
question of inclusion of that Act in
the schedule, not of passing a separate
law.

Shri A. P. Jain: If he has no objec-
tion on principle, it will be for us to
decide whether to include it in 81B
or to pass a separate law.

Shri N, C. Chatterjee: Parliament
has got supreme power and if it thinks
it has got the power to do it, it may,
but the onmly thing is that as things
stand today, it cannot be done.

Shri A. P. Jain: The Bombay legis-
lature passed a law relating to re-
covery of records, and the tenure-
holders were required to submit the
records to the Collector or another
authorised authority within a certain
period. A penalty was provided for
non-compliance. Why did mnot the
landlords submit theiy records under
that law? L

Shri S. M. Dave: The land records
were not with the talukdars but with
Government. There was an Act, No.
6 of 1888 known as the Gujarat Taluk-
dars Act. Under sec. 4 thereof, it was
provided that talukdari lands would
be surveyed and settled and all that.
So all the talukdari lands were sur-
veyed and settled and thereafter Gov-
ernment prepared ‘fasal patras’, settle-
ment registers, and they used to have
‘panik patras’ every five years of the
talukdari lands. These fasal patras
gave the names of the tenants, ares,
assessment; everything was properly
recorded. Similarly, in settlement re-
gisters also all these entries were
there. So the talukdars had not
the records; they were not just jagir-
dars, they were only landlords, but
they had certain additional privileges.
That was the position. -

So the records were with Govern-
ment. The talukdars had only their
books of accounts. So the talukdars
said that they had no records—which
were with Government; the names of
tenants were also with Government—
and this Act did not apply to them.
When the talukdars did not just carry
out the provisions of the Act, Govern-
ment could have punished them under
the Act. But Government could not
because the records were with Gov-
ernment and not with the talukdars.
That was also one of the arguments
advanced by the Solicitor-General be-
fore the Supreme Court; the Court did
not accept the argument that the re-
cords were with the talukdars.

Shri A. P. Jaln: After all that you
have said, I cannot get out out of the
feeling that the legislature or Govern-
ment act in a reasonably honest man-
ner. If the Bombay Government had
all these records, why should they
have enacted the law for the recovery
of records? Surely you do not mean
that it was a mad people’s Act.

8hri P, R. Patel: We were there at
that time. Please do not use that
expression.



Shri A. P. Jain: Then it is further
eonfirmed.

Shri S, M, Dave: The Act did not
apply only to the talukdars, but to all
tenure-holders. There were many
tenure-holders, as for example, inam
holders. So the talatis were appoint-
ed by Government and all the records
were kept in accordance with the
provisions of government rules. Those
records were recovered by the Gov-
ernment from the inamdars. Taluk-
dars are only proprietors of the land,
their position is quite different.

Shrl Kasliwal: If you had no re-

cords, how did you manage to collect
the rent?

Shri 8. M, Dave: As I said, we had
our books of account, and also certi-
fled copies of the Government records.

Shri A, P. Jain: It is not my conten-
tion, you have the legal and formal re-
cords. The records you were requir-
ed to submit were the accounts main-
tained by you, which would have help-
ed the Government in ascertaining
whether a tenant was a permanent
tenure-holder or an ordinary tenant.
Why did you not cooperate?

Shri 8. M. Dave: When the taluk-
dari tenure was abolished, Govern-
ment introduced fresh records of
rights in all the talukdari villages. At
the time of the preparation of the
fresh records, they issued instructions
%0 their subordinate officeras that the
names of all tenants who were tenants
from the time of their grandfathers
should be recorded as permanent.
They did not look to section 83 of the
Bombay Land Revenue Code which
applies to all the landlords of Bom-
bay State, which provides that only
such tenants should be recorded as
permanent whose antiquity or com-
mencement of tenancy could not be
traced. But Government changed the
rules of procedure by an executive
order. I have got a copy of the
instructions they circulated to their
officers. The talukdars had to prove
that a particular tenant commenced
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from a particular date, and only thenr
their names were taken off the record
of rights, and that way the record
was fully, completely and properly
prepared.

Shri A. P. Jain: I am not relying on
the executive orders passed by Gov-
ernment. When this particular law
was passed in 19853, it became the duty
of talukdars to help the State in find-
ing out who were the permanent ten-
ure-holders and who were not. You.
had records with you though not the
formal records prescribed by law,
through which you realised rent etc.
Why did you mnon-cooperate? Why
did not produce those records?

Shri 8. M, Dave: By January 1956
the records were completed and all
those who were regarded as perma-
nent tenants were determined. This
was possible because we co-operated,
we produced all the records, we could
trace the dates of tenancy.

Shri Bibudhendra Misra: May I
draw your attention to the affidavit
filed by the Government of Gujarat
in this writ petition? I am reading
out the relevant portions, and I do
not think it was contradicted by you:

“In the course of the adminis-
tration of the Bombay Talukdari
Tenure Abolition Act and other
tenure abolition Acts, it was found
that the ex-tenure holders who
were in possession of records
either suppressed the same or
omitted to produce the same on
the ground, inter alia, that they
were misplaced or failed to keep
their records complete, thus
making it practically impossible
for the permanent tenants and the
inferior holders to establish their
rights.”

Pr, L. M. Singhvi: Is the Minister
in possession of the contradiction? If
so, he can place it on record.

Shri Bibudhendra Misra: We are
trying to get the records, but the
Gujarat Government officers sa> th-re



bas been mo contradiction. If they
have contradicted, they can tell us
Shri 8. M. Dave: We have filed a

rejoinder in reply. I am sorry I
have not brought it.

Shri N, C. Chatterjee: I ought to
point out in all fairness that this
identical point was stressed by Mr.
Daphtari, the Solicitor-General. You
will find it at page 833, para 14, where
it is said:

“It has been contended before
us by the Solicitor-General re:
‘section 5(a) of the Talukdari
/Abolition Act, that it was found
that because of the failure or in-
ability of the ex-talukdars ~“to
produce their records conceining
the tenants it was difficult for the
tenants to take the benefit of this
provision, section 5(a), and
therefore it became necessary for
the legislature to defihe a perma-
-nent tenant in such a way that
the tenure-holders might not de-
feat the provisions of section
‘8(a).”

Then they have said that they are
unable to accept this argument as
correct, and therefore they rejected it.

‘Shri  Bfbudhendra Misra: The
argument may be incorrect. I am
‘talking of the facts. )

Shri N, C. Chatterjee: Anyhow, we
‘shall look up the records. We did
not bring it here. We shall send it
to you. If this was a fact, they would
have said it was a good ground.

Shri A, P, Jain: Section 6 of the
1958 Act gives an opportunity to the
talukdars to prove that a particular
tenant is not a permanent tenant. Why
did the talukddrs not take advantage
of jt?

Shri S, M. Dave: Because they had
a fundamental objection to section 4.
Section 6 refers to section 4 and
under that the talukdars had to prove
‘that a permanent tenant was not there
for 12 years. There were 8 lakhs of

tenants in Gujarat State. I have a
cutting from the press of a statement
made by the Revenue Minister of
Gujarat State that 6,72,000 cases have
been dealt with and 75 per cent of
the compensation has been paid by
the tenants to the landlords applying
section 83 of the Bombay Land Reve-
nue Code which provides that only if
the commencement of a tenancy can-
not be traced, the tenant should be
considered permanent. If the Gujarat
State could follow that section in
nearly seven lakhs of cases, we do not
understand why for the small class of
talukdars, who were absolute pro-
prietors of the land, they should make
a special enactment and deprive them
of compensation. There are only
45,000 tenants of talukdars. Out of
them, 13,000 were declared perma-
nent under section 83 of the Bombay
Land Revenue Code, and on payment
of six times as competsation they
have already become occupants. For
12,000 others under sections 32(g) and
(h) of the Bombay Tehancy Act com-
pensation of 35 to 40 times has been
piid. °

Shri Khandnbhai K. Desai: Who
were those tenants? Were they ten-
ants of the so-called landlords, or sub-
tenants of the tenants

Shri 8. M. Dave: The 13,000 I re-
ferred to were tenants of the taluk-
dars in most cases. In a few casés
they may be sub-tenants.

Shri A. P. Jain: Am I correct in
understanding that your position is
that the talukdars did not co-operate
under section 8 because they were
angry with the provisions of the Act?

Shri 8. M. Dave: That was not cor-
rect. We thought an injustice was
being done.

Chairman: So, you protested against
the provision of section 4.

Shri S. M. Dave: We were being
deprived of what we could have got
in 1987



Shri A. P. Jain: Have you worked
out or can you work out the figures
of total compensation payable to all
talukdars as it would work out ac-
eording to the Act of 1948 as also
acoording to the Act of 1948 as modi-
fied by the Act of 19587

Shri S. M. Dave: I have not worked
it out but if you give me time, I can
work it out in some cases.

Dr. L. M, Singhvi: I would like Mr.
Chatterjee to tell us, as a jurist, as to
what he considers as to the propriety
of a legislation to validate a constitu-

tional legislation declared woid by
the Supreme Court.
Shri N. C. Chatterjee: May 1 tell

Dr. Singhvi that the Supreme Court
Bar Association and the Bar Associa-
tion of India and some other bar as-
sociations, apart from Gujarat Bar
Association, have passed resolutions. I
ought to tell you also that the Addi-
tional Solicitor-General of India was
the Chairman of the sub-committee
appointed by the Supreme Court Bar
Association. I was also assoc¢iated
with another committee. They have
all taken the view that it will not be
proper, apart from the technicalities,
%0 make a so-called statute complete-
ly immune from any attack by this
process of inclusion in the 9th Sche-
dule.

Shri Bibudhendra Misra: I think
you are referring to the Bombay Act

Shri N. C. Chatterjee: I think Dr.
Singhvi's question was with reference
%o that. The Supreme Court has held:

“Under the guise of changing
the definition of a permanent ten-
ant they really take away a large
part of the right of the petitioners
to get the purchase price. .. .”

What has been done is to confiscate
part of the purchase price. This sort
of legislation should not be validated
by this process.

Dr, L. M. Siaghvi: I would like %o
fhave from him a more comprehensive

analysis of the judgment of the court
which has been circulated to us, in
particular entry 18 of List II of the
Constitution and to throw light on the
point whether this particular legisla-
tion relates to relationship between
landlord and tenant as adambarated
by justice Sarkar and justice Mudhol-
kar.

Shri N. C, Chatterjee: Entry 18 is
land, that is to say, rights in land or
over land, land tenure including re-
lation of landlord and tenant. It will
be presumptuous on my part to try
to improve on the Supreme Court
judgment but the majority has held
that this has got nothing to do with
rights in land or over land: they are
completely extinguished in 1855: it
has nothing to do with land tenures
because they were abolished in 1950
and 1953. The Supreme Court says:

“The relation between the
tenure-holders and the tenants
had changed: from that of landlord
and tenant to that of creditor and
debtor.”

Dr. L. M. Binghvi: I would like to
draw your attention to page 14 of the
judgment circulated to all of us:

“It appears to us that the true
scope and effect of the provisions. . ..
is to considerably reduce the pur-
chase price payable to the peti-
tioners and this has been secured
by the device of defining perma-
nent tenant in such a way that the
tenure-holder has no real opportu-
nity of contesting the claim of the
tenants. In that view of the
matter, the impugned Act, 1958
does not fall within any entry ot
List IT or List III of the Seventh
Schedule to the Constitution and
is a price of colourable legisla-
tion.”

In reply to an earlier question by Mr.
Jain whether he finds this to be in

common ground with the observations
of Justice Ayyangar—

“l am clearly of the opinion
that the entire object and purpose



of the impugned enactment which
is given effect to by its operative
provisions enacts not a rule of
evidence for determining who
permanent tenants are. . . but to
define, create and as it were add a
new class of permanent tenants,
i.e. those who satisfy the require-
ments of s. 4”.

My purpose is to find out it the wit-
mess agrees that these are observations
which give us the common
of agreement and strengthen the
majority opinion.

Shri N. C. Chatterjee: I am thank-
#ul to hon. Member. I think he is right.
It is really reaffirmation of the view
of the majority judgment. They are
saying that it is a piece of colourable
Jegislation.

Dr. L. M. Singhvi: Therefore, it
would not be correct to say that
Justice Ayyangar has concurred with
the operative part only. It would be
more correct to say that Justice Ay-
Yangar has also agreed with the argu-
ment.

Shri N. C. Chatterjee: I stand cor-
rected; that will be a proper way of
putting it.

Dr. L. M, Singhvi: I would like to
know from the distinguished witness
whether he considers the validity of
eonstitutionally validating legislation
as proposed under the present Bill
would also be challenged in view of
the fact that what is sought to be
validated is not in existence at all.

Shri N. C. Chatterjee: I should not
use any language of threat. It is only
a caution thatIam administering: that
# will not cease to be vulnerable.

Dr. L. M. Singhvi: I would like to
know from the distinguished witness
whether the compensation which was
% be provided under the origina]l Act
was excessive. Could he give us—this
is perhaps a modified repetition of the
question put by my hon. friend, Shri
A. P. Jain—an estimate of what
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compensation would have been pay-
able roughly under the original enact-
ment for any piece of land' and what
would have been the compensation or
the price recoverable by the ex-taluk-
dars now after the definition of perma-
nent tenant has been changed? Can
he give some idea of the proportion:
between the two prices payable?

Shri 8. M. Dave: Roughly, the gov-
ernment charges of land revenue which
are known as the assessment in the
State of Gujarat and the State of Bom~
bay, on talukdari land vary from'
Re. 1-4-0 to Rs. 1-12-0 per acre. That
is the assessment by the Government,
Under the Act of 1956—the Bombay
Tenancy and Agricultural Lands Act,
—under which the non-permanent
tenants became the owners of land,
the compensation payable would be
20 to 200 times, but what the Gov-
ernment has done is this: in most of
the talukdari cases, they have declar-
ed the talukdari villages as backward
villages and now, in the Act, there
is a provision that if Government de~
clares any particular area as back~
ward, they can reduce the maximum
and the minimum. So, in the case
of talukdari villages, what they have
done is, they have reduced the maxi-
ma from 200 to 100, So, the compensa~
tion which ranged from 20 to 208 im
the case of the talukdars has now.
been reduced from 200 to 100. The:
minima would be 20. Nobody is.get-
ting the maximum. Supposing, the.
productivity of the land and the.land:
revenue have improved they might
get 40 to 50 times or Rs. 50 would"
be the compensation per acre that
would be payable to them under thp
Bombay Tenancy and Agricultural
Lands Act, 1956. Under this Act, the
compensation those people would get
will be only Rs, 6. I may point out
that in certain cases the villages are
not at all backward. They are lands
whose market value is from Rs. 500 to .
Rs. 1,000 per acre. The tenants if-
they are illegally selling amongst
themselves, are getting Rs. 1,000 in the
talukdari areas. Supposing this enact-
ment is not +vylidated the position,



would be the compensation payable
would be Rs. 30 or Rs. 40 per acre, If
this Act is validated, they will have
to pay Rs. 6 per acre.

Dr. L. M. Singhvi: That is to say,
the tenants are not incapable or they
‘have the capacity to pay the price
“which was determined under the
‘original Aet. It is not so excessive, in
your opinion.

Shri S. M. Dave: With due respect,
it is not at all excessive because it is
only a nominal price fixed under the
Bombay Tenancy and Agricultural
Lands Act. 25,000 cases have already
been decided and in several cases the
‘brices have been paid. It is a question
‘of application to 20,000 cases where
the request of the talukdars is that
section 83 of the Bombay Code which
defines the permanent tenant should
apply. I may point out that there were
8,79,000 cases of tenants in the whole
of Gujarat State and in these cases
the prices have been determined under
section 32 of the Bombay Tenancy and
Agricultural Lands Act, that is from
20 to 200 times. In these cases, the
assessment was up to Rs. 5 per acre.
“The tenants have not found it exces-
slve or exorbitant to pay it. There is
:apress-cutting which says that
"Bs. 18,62,000 was the price determined
or fixed by the tribunal appointed by
1the Government under section 32(g)
+0of the Bombay Tenancy and Agricul-
ttural Lands Act. Out of that omly
"Rs. 630 lakhs remain to be paid. Out
of that, Rs, 448 lakhs have already
"been recovered. So 72 per cent of
~the price fixed by the tribunal has al-
ready been recovered. If in such a
‘large number of cases, the price
‘should be paid by the tenants, with-
out a feeling that it was excessive,
how could it be that in 20,000 cases
they found it excessive or exorbitant
and so that they want this Act to be
validated? That is our grievance.

Dr, L. M. Singhvi: T want to know
whether the witness thinks that the
minority judgment of Mr. Justice
‘Sircar and Mr. Justice Mudholkar is
based on a particular construction in

the statute, that is to say, that the
proposed amendment only seeks to
change the rule of evidence or to shift
the onus of proof or is it the opiniom
of the witness that minority judg-
ment also does not go to show that
if the result of the amended statute
were as is contemplated by the majo-
rity, they would not have held it to
be intra vires?

Shri N. C. Chatterjee: That is the
correct view,

Shri A. V. Raghavan: I would like
to know, if this Committee wants to
agree with the minority judgment,
whether Parliament has got the power
to validate the Act.

- Chalrman: He says you cannot; you

will be validating an invalid Act
which is not an Act at all.

Shri A. V. Raghavan: The gquestion
is whether Parliament has got 1ibe
power to give protection.

Chairman: He has said you have
got the power to change it too but
that it will not be proper.

Shri A, V. Raghavan: My hon. friend
was saying that it is absolute pro-
prietorship. What was the origin of
the talukdari? Was it acquired by
money or was it a grant?

Shrt S M. Dave: They were there
before the British came. They were
holding estates when the British came
in that part of Gujarat. But the
British recognised them only as abso-
lute proprietors and they were sub-
ject to payment of land revenue. Some
privilege was given to them to pay
less because they were full proprietors.
60 per cent of the assessment was
paid to the Government as land reve-
nue.

Shri Khandubhal K, Desai: I wouid
like to draw your attention to the
minority judgment given on page 28,
which says that there can be no ques-
tion regarding the impugned Act as a
colourable one because it directly falls
under entry 18 and deals with mas-
ters which have a bearing on the re-



Iationship of landlords and tenants.
And the other judges differ from thuws
and they say that it does not fall
under entry 18. Mr. Justice Ayyan-
gar does not give any opinion about
it. So what you contend is not on all
fours even among the judges.

Chairman: What is your question?

Shri Khandubhai K. Desai: My ques-
tion is that there is a weighty cpinion
of the two judges; the majority judg-
ment is of two judges. Mr. Justice
Ayyangar does not give any opinion at
all.

Chairman: He concurs.

Shri N, C. Chatterjee: I have already
indicated that I agree with the judg-
ment. Mr. Justice Sinha and Mr.
Justice Das say “I entirely agree with
the judgment and I am only writing
this because of my interpretation of
the section.”

Shri A. V. Raghavan: Under the
Bombay Act, what happened to the
tenants who do not opt to go to the
tribunal to purchase the talukdari
rights?

Shri 8. M. Dave: It is not a question
of rights only. It is a question which
applies to all the tenants and the
landlords in the State of Bombay.
That is the provision in the Bombay
Tenancy and Agricultural Lands Act.
Supposing a tenant does not opt, and
if the landlord has got certain ceiling
areas, say, 50 acres—I do not remem-
ber exactly—the position is, the land
would go to the Collector who would
give it to any other person in the list
of priority which is laid down under
the Bombay Tenancy and Agricultural
Lands Act. The price that would be
realised while giving it to the other
person shall be paid over io the ten-
ant who does not opt to take the land
for his use.

Shri A. V. Raghavan: My voint is
this. The Supreme Court has held
that from a particular date the rela-
tionship of landlord and tenant has
changed to that of creditor and debtor,
‘What happens to the particular tenant
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who does not opt to go to the tribunal
and wants to continue to be a tenant?

Shri S. M. Dave: Then the land goes
to the Collector and it would be given
over to the other tenants. That
applies to all the tenants and land-
lords.

Shri A, V. Raghavan: Suppose the
tenant did not have the means to
purchase according to the Tenancy
Act. What happened to him?

Shri S. M. Pave: Under the Tenancy
Act, compensation can be paid in 12
instalments which can be extended by
two or three more instalments. So,
they have to pay the price in 18
instalments, If the tenant does not
pay, the land goes to the Collector who
gives it to the other tenanis. This
applies to all landlords including
taluqdars.

Shri Khandubhai K. Desai: Apart
from the legal aspect, it i8 question of
facts. I remember your saying that
the Talukdari Act of 1894 or some-
thing like that conferred the rights of
taluqdari on these talukdars. What
was the position previous to that?

Shri 8. M. Dave: Never did the
British Government confer any rights
of taluqgdari on the talugdars. That is
the legal position. Their proprietor-
ship ante-dated the British rule.

Shri Khandubhai K. Desai: In those
days, there were tenants?

Shri 8, M. Dave: All tenants may
not be there. There might be waste
land, some tenants might have gone
away and the position might have
changed. We do not know because
such a long time has elapsed.

Shri Khandubbai K. Desai: Those
tenants who were there when the
Taluqdari Act came into force have
built up these villages and settled
there?

Shri S. M, Dave: That is not true.

Shri Khandubhai K. Desal: When a
tenant dies how does the land pass?
Does it pass to his heir? '



Shri 8, M, Dave: The talugdar con-
tinues his heir to cultivate the land,
because he is the landlord.

Shri Khandubhai K. Desai: Your
contention is that from generation to
generation the same tenants and their
teirs do not hold the land?

Shri 8. M. Dave: I did not say that.
In some cases, he may be holding.

Shri Khandubhai K. Desai: Accord-
ing to your knowledge as a super-
manager of the talugdari villages . . .

Shri S, M. Dave: I beg to correct
the statement; I am not a super-mana-
ger. I am an adviser advising the
taluqdars.

Shri Khandubhai K. Desai: You
have absolutely no knowledge about
the passing of the land from father to
son, which can only happen if they
are permanent tenants?

Shri S. M, Dave: No, Sir; that is
not the position. A permanent tenant,
of course, has the right of alienation
and all other rights. In the case of
a tenant at will, if a landlord wants to
continue hig son or grandson, he con-
tinues.

Shri Khandubhai K. Desai: So, it
does not pass automatically?

Shri S. M, Dave: No.

Chairman: 1Is it on the volition of
the taluqdar?

Shri 8, M. Dave: Yes. Of course,
the sons of permanent tenants in-
herit the land and they have got all
the rights of transfer, etc. But if they
are non-permanent tenants, if the
talugdar chooses he may continue his
son to cultivate the land. Usually,
they were allowed to cultivate.

Shri Khandubhai K. Desal: Your
contention is they were only ordinary
tenants?

Shri S. M, Dave: Some were per-
manent tenants and in some cases they
were non-permanent tenants,

Shri Khandubhai K. Desai: I put it
to you that about 40,000 tenants’ cases
have not yet been decided.

Shri 8. M. Dave: As far as my in-
formation goes, that is not correct.

Shri Khandubhai K. Desai: How
many cases have been decided accord-
ing to you under the Tenancy Law of
10487

Shri 8. M, Dave: There were in all
45,000 cases. Out of that, 25,000 cases
have already been decided and in
those cases, the purchase prices had
been mostly paid. 20,000 cases remain.

Shri Khandubhai K. Desai: You may
not be maintaining any records, but
you may be maintaining the so-called
account books. Did yvou make those
account-bookg available to the Gov-
ernment?

Shri S. M, Dave: It is not so-called
account books. We maintain account
books for the purpose of collection of
rent from the tenant,

Shri Khandubhai K. Desai: That
also you did not supply to the Govern-
ment?

Shri 8. M. Dave: There was no
question of supplying them. Only land
records had to be supplied to the
Government. We produced all the re-
cordg we had before the Collectors and
other authorities, and showed that un-
der section 83 a tenant whose name
was recorded as a permanent tenant
was not a permanent tenant,

Shri Khandubhai K. Desai: You
denied that you were intermediaries
and said you were proprietors.

Shri 8. M. Dave: I did not deny. I
said, we were landlords. As land-
lords, we paid land revenue to the
Government and collected rent from
the tenants. So, we were interme-
diaries.

Shri Khandubhai K. Desai: You
were intermediaries in the sense that
you were in the nature of revenue far-
mers who used to keep some portion of
the amount to you and pay 60 per cent
to the Government?



gShri S. M. Dave: No, Sir. We were
not revenue farmers. We were abso-
lute proprietors.

Shri Khandubhai K. Desai: After
the Taluqdari Tenure Abolition Act,
you think you have got more powers
and that Act has been passed in favour
of the taluqdars?

Shrl S. M. Dave:
the position?

Shri Khandubhai K. Desai: Because
your connection changed,

How can that be

Shri 8. M. Dave: By the Taluqdari
Abolition Act, they deprived us of
some of our properties like uncultivat-
ed land, unbuilt village sites, tanks,
wells, etc. Of course, we could make
non.agricultural use of our land. That
was our position. From absolute pro-
prietors, we were made mere occu-
pants, i.e, holders of unalienated lands
under the Government. Our position
was not improved by the passing of
the Taluqdari Tenure Abolition Act.

Shri Khandubhai K. Desai: You said
that the son does not automatically in-
herit the land which hig father was
cultivating. Is that your contention?

Shri S M. Dave: Yes. In the case
of permanent tenants they could in-
herit and in the case of non-permanent
tenants if the landlord allowed they
could do so.

Shri Khandubhai K, Desai: Would
you be able to place before the Com-
mittee, if not now at least you may
write to us, a statement showing how
many were permanent tenants in the
Sanad Estate and how many were non-
permanent tenants?

Shri 8. M. Dave: There are Govern-
ment record of rights. I shall produce
those entries to show how many were
permanent and how many were non-
permanent tenants.

Shri Khandubhai K, Desal: Mr.
Chairman, here there are certain ques-
tions of facts which are -being contest-
ed one way or the other. So I would
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request you to call as a witnesg for
evidence the representatives of the
Government of Gujarat.

Shri P. Ramamurti: Quite apart
from the legal technicalities that you
are raising, I would like to find out
from you certain facts. The facts,
according to me, are that these taluk-
dars were holders of large pieces of
land which they were not cultivating
personally or through members of
their own families,

Shri S. M. Dave: In some cases
they were big talukdars and others
were all small talukdars. The small
talukdars used to cultivate some land
themselves and they also used to lease
out certain landg to tenants. There
have been 11,000 such talukdar .

Shri P, Ramamurti: Is it not a fact
that a larger proportion of the land
held by them as talukdars was being
physically culivated by these tenants,
whether permanent tenants or non-
permanent tenants?

Shri 8. M Dave: That was the case
in some of the big estates only.

Shri P. Ramamurti: Secondly, is it
a fact that with regard to these non-
permanent tenants there were no re-
cords available with the tenants to
prove the duration of their tenancy?

Shri 8. M. Dave: That position is not
correct, because the talukdars as land-
jords used to give receipts to the
tenants for the rent that they recover-
ed. In those receipts the survey num-
ber of the land cultivated by the
tenant and the amount paid were en-
tered. They can produce those re-
ceipts to prove the period of tenancy.

Shri P, Ramamurti: Was there no
lease deed entered into between the
talukdars and tenants stating the
terms on which a particular pieee of
land bearing a particular survey num-
ber wag leased out to a tenant?

Shrl S. M, Dave: Yes, regular Jease
deeds were passed giving the date on
which a lang was leased out, the sur-
vey number of the land, the terms of
tenancy etc. In the case of non-per-



Mmanent tenants, because the talukdars
were the landlords, those lease deeds
were kept with the talukdars, and
when the tenants paid the rents they
were given proper receipts,

Shri P. Ramamurti: In that case,

where was the difficulty in proving

the tenancy? Were they not regis-
tered?

Shri S. M. Dave: The Transfer of
Property Act and the Registration
Act provided that only when a lease
was for more than a year it should be
registered,

Shri P. Ramamurti: Therefore, the

talukdars, according to you, were pas-
sing lease deeds from year to year?

Shri S. M. Dave: No. Generally they
were not passing lease deeds because

they were allowing the tenants to con-
tinue.

Shri P, Ramamurtl: My third ques-
tion is, after the passing of the 1958
Act, on the date on which it became a
law they became owners of the land
and only the purchase money had to be
paid. Even after that date these non-
permanent tenants were continuing to
till the land. So they were tilling the
land before and they were tilling the
land even after the passing of the Act
even though the purchase price had
not been fixed.

Shri S. M. Dave: That is not the

position. n many cases the price was
fixed.

Shri P, Ramamurti: What about
those caseg where it was not fixed?

Shri S. M. Dave: Even the talukdars
did not remain landlords after that.
The tenants did not pay any rent to the
talukdars because they thought that
they had become owners.

Shri P, Ramamurti: They were til-
ling the land before and they were
tilling the land even after that.

8hri S. M. Dave: How are the taluk-
dars concerned with it. They might
have continued to till the land or they
might have transferred the land. We
do not know the position.
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Shri P. Ramamurti: With regard to
these tenants the Supreme Court has
created a new notion that these tillers
of land are no longer tillers and they
are only debtors ang creditors. It was
oh that basis the whole judgment was
passed that you cannot reduce the pur-
chase price. Am I right?

Chairman: That is a matter for argu-
ment.

Shri P. Ramamurti: In creating this
debtor-creditor relationship I take it
that the tenants had no part and it wags
created by’ means of a legislation.

S8hri 8. M. Dave: That is not the posi-
tion. The Supreme Court has held in
a writ petition that on 1st April, 1957
every tenant became an occupant or
owner of the land.

Shri A. V, Raghavan: The question
is whether the tenant had any part in
creating this new relationship of cre-
ditor-debtor or whether it was impos-
ed on him?

Shri 8. M, Dave: It was not a ques-
tion of two parties agreeing to it. It
was a question of fact. By law all
tenants became owners or purchasers
and thereby became debtors to the
landlords who became creditors.

Shri Rohit Manushanker Dave: I
would like to know from Shri Chatter-
jee whether it is a fact that the pur-
pose of including this particular Act
in the Ninth Schedule ig to see that
some of the injustices that might have
been there So long are removed and
also to see whether any fundamental
right is technically violated as a result
of the removal of a particular injus-
tice?

Shri N, C, Chatterjee: That is
correct, according to my reading.

Shri Rohit Manushanker Dave: If
that is the case as far ag the particular
impunged Act is concerned, the pur-
pose of this impunged Act was two-
fold, firstly, to protect those people
who were actually tilling the land but
who were not in a position to show
their titles, or to prove their titles
conclusively| by creating some legal



fiction whereby they were transform-
ed into permanent tenants from tem-
porary tenants and, secondly, since if
the purchase price of the temporary
tenants was so big that it wag not
possible for the smal]l tenants to pay
that purchase price, again by creating
a legal fiction to see that those who
were tilling the land for a long time
but were not in a position to prove
their titles because of certain techni-
cal difficulties or because of the
absence of supporting documents, or
also because of the fact that they
were not in a position to exercise
their right as a temporary tenant by
paying exorbitant prices and pur-
chasing the right in the land; in
order to protect these people who, ac-
cording to the legislation, had the
right over the land but were not in a
position to exercise that right because
the lack of means or title, to that ex-
tent this particular Act wms meant to
be a land reform legislation, though
because of certain technical grounds
the Supreme Court has ultimately
held that it was not a land reform
but was a certain other Act. Would
that be a correct reading of the
situation?

Shri N. C. Chatterjee: With regard
to the first part of the question, it
is covered by the judgment. Regard-
ing the first part, it is a question of
infraction of the fundamental
and so on and that can be cured by
putting it in the Schedule under arti-
cle 31B. But, in regard to the second
part, the State simply stated that
there may be difficulties in proving
the inception of the tenancy or the
duration of the tenancy and, there-
fore, they are putting it as a matter
of evidence. But the question of the
hon. Member presupposes lack of
ability to pay. There ig no evidence
placed before the Supreme Court and
in fact no argument was propounded
that they were resorting to this kind
of legal fiction, which means in effect
confiscation of bulk, three-fourthg of
the compensation payable or the pur-
chase price payable, due to paucity of
means. That was never put forth at
all. This is the first time we are

rights °
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hearing it. The State mever made
that case. On the other hand, they
were always referring to some diffi-
culty of proving the inception of the

tenancy or the duration of the
tenancy,

Shri Rohit Manushanker Dave:
Obviously, the distinction between
temporary tenants ang permanent
tengnts is in the matter of compezi-
sation. In one case, the quantum of
compensation is very high, In
another case, the quantum of compen-
sation is fairly low. So apart from
the legal aspect, the only real effect
of this legislation, if it wag a vaild
{aw, would have been that the com-
pensation or purchase price that has
to be paid by a temporary tenant
would have been the same as com-
pensation which has to be paid by a
permanent tenant  because of this
legal fiction. So, obviously, the Legis-
lature passed the law with some
object in mind; not simply transform-
ing the temporary tenants into per-
manent tenants for the sake of it.
Because of this transfer, it was possi-
ble for a large number of tenantg to
become occupants by paying a lower
compensation. It was not passed
merely to define technically tempo-
rary tenants or permanent tenants.

Shri N, C. Chatterjee: All that T
am pointing out is that the State
knew that there are both permanent
and non-permanent tenants and the
Legislature naturally thought and 1
submit appropriately thought that
there should be two scales of compen-
sation or purchase price payable; per-
manent tenants must pay less and
non-permament tenants, as they are
becoming owners, have to pay more.
That was the policy which was
adopted by the Government. What
the Supreme Court hag pointed out is,
after having said that, you cannot by
one gtroke of the pen, create an arti-
ficial distinction, retrospectively con-
fiscating the purchagse price which
ought to have been paid. Therefore,
you are really doing something which
is not warranted by the Constitution



at all. It has nothing to do with
land, nothing to do with relief of the
small peasant proprietor, nothing to
do with agrarian reform but it is con-
fiscation,

Shri Rohit Manushanker Dave:
What would be the remedy for the
State Legislature? The Legislature
originally thinks that, ag far as per-
manent tenants are concerned, let
them pay a lower compensation and
the temporary tenants may pay a
higher compensation. At that time,
the Legislature was thinking that if a
particular person was actually tilling
the land for a particular time, he
would be deemed to be a permanent
tenant. But, then, it finds that there
are gome administrative difficulties in
proving that some people are perma-
nent tenants.

Chairman: That is a matter for
us to consider. '

Shri Rohit Manushasker Dsve: I am
trying to find out from the witness
whether at least it was not the inten-
tion of the Legislature to make the
impunged Act an agrarian Act, a land
reform Act, although the Supreme
Court has said that it is not so.

Chairman: He has denied that it
is an agrarian Act.

Shri N. C. Chatterjee: All that
am respectfully reminding the hon.
Member is, the question is whether
it comes within entry 18 rights in
land or over land, and on that the
Supreme Court hag clearly stated
that there is no question of rights in
land or over land, because if it has
been so, article 31A would have been
applied. Therefore, there is no ques-
tion of extinguishment, modification
or termination of the right,

Shri Rohit Manushanker Dave: So,
according to you, because it has ceas-
ed to be an Act because of legisla-
tive incompetence, there is no sense
in including it in Schedule IX?

Shri N. C. Chatterjee: I am not
merely saying that there is no sense.

If I may quote another distinguished
lawyer friend of mine, who ig also a
Member of Parliament, it is an exer-
cise in futility, a futile exercise of
power.

Shri Rohit Manushanker Dave:
If it is not an Act at all, its
inclusion or non-inclusion accord-
ing to you will not make any differ-
ence. If it is an Act, if it is included
in the Ninth Schedule, it will make
the legislation protected at least
against arguments based on funda-
mental rights.

Shri N. C. Chatterjee: Of course, if
it is an Act. But I make my submis-
sion that it is not an Act. The
Supreme Court has said so, and I sup-
pose what it says is the law of the
land.

Shri Rohit Manushanker Dave:
Suppose it is an Act, is there any
other argument?

Chairman: He has already taken
the view that this Act is beyond the
competence of the Bombay Legis-
lature. What is the point in question-
ing him further?

Shri Vajpayee: What is your view
about the inclusion of those Acts
whose validity has not been challeng-
ed in a court of law and which have
not been struck down by any court of
law?

Shri N. C. Chatterjee: I have to tell
you that I have not studied all the
laws., Although I am in the Com-
mittee of the Indian Bar Association,
to be frank, I had no time to go
through all the statutes. As a matter
of fact, I have come here only to
deal with the small point dealing with
the Bombay. Act. I do not know any-
thing about the other Acts. Ordi-
narily, if an Act has been struck down
by any court as being repugnant to
fundamental rights, there is no sense
in including it. Otherwise, whether
an unchallenged Act should be
included or not is a question for
Parliament to decide. It has to decide



whether for greater safety, er abun-
dante catela it has to be put in.

Shri Surendranath Dwivedy:
According to the Supreme Court, sec-
tions 3, 4 and 6 of the Bombay Act
are invalid. So, even if this Act is
included in the Ninth Schedule, so far
as those sections are concerned, they
remain inoperative and any action
taken under those sections will be
illegal. So, how will it prejudice the
case of talukdars if this Act is includ-
ed in the Schedule?

Chairman: He has explained it by
saying that whereas formerly they
were entitled to get a higher compen-
sation now they will get only a meagre
amount as compensation.

Shri N. C. Chatterjee: As a matter
of fact, if sections 3, 4 and 6 go, only
the short title and preamble will
remain!

Shri Surendranath Dwivedy: I do
not know whether Shri Chatterjee can
give this information, but I would like
to know whether the Bombay Gov-
ernment has passed any other legis-
lation amending this particular sec-

tion after the judgment of the
Supreme Court.
Shri N. C. Chatterjee: No, not at

all.

Shri Kashi Ram Gupta: The num-
ber of ex-talukdars is given as 11,000.
Will the witness be able to let us
know how many of them are self-
cultivators, how many were cultivat-
ing and also giving it to the tillers,
and how many are those who are
totally non-cultivators?

Shri S. M. Dave: Most of the taluk-
dars, after the Abolition Act came
into force, began to personally culti-
vate. So they are cultivating. But
they had tenants and in those cases
the purchase price is to be fixed.

Shri Kashi Ram Gupta: How many
amall talukdars are there who have
been cultivating the land themselves

T

formerly, and even now? Yestepday
.one witness said that there are small
talukdars who are cultivators.

Shri S. M. Dave: Yes, I say that all
the talukdars are now cultivating.
Even the small ones had thelr tenants
and there the question of purchase
price comes. Similarly the big ones
are also cultivating the lands allowed
to them.

Shri Kashi Ram Gupta: You mean
to say that all the talukdars were not
fully cultivating their lands but only
parts?

Shri S. M. Dave: They have been
cultivating formerly, and afterwards
also, the lands under their cultivation.
The small talukdars used to cultivate
their lands.

Shri Kashi Ram Gupta: What
reasons led the Government to pass
the Act of 1958 when the number was
so small, both of tillers and taluk-
dars?

Shri 8. M. Dave: The number of
the talukdars was not small, it was
big.

Shri Kashi Ram Gupta: I mean to
say tillers—45,000 in comparison to
7 lakhs of land-owners. What reasons
led the Government to pass this legis-
lation of 1958?

Shri 8. M. Dave: How can I state
the reasons? It is very difficult for
me to state the reasons, even if I
know them.

Shri Kashi Ram Gupta: You are
on the spot. You must know the
background for bringing this sort of
legislation before the Legislature.

Chairman: We will look into the
Objects and Reasons.

Shri Kashi Ram Gupta: What is the
total area now left to be decided for
all these 20,000 cases?

Shri 8. M. Dave: I have no stats-
tics about it.



Shri Kashi Ram Gupta: When the
vompensation has already been paid
by the Act of 1958, by validating it
in another form will it be possible
by law to take back that land of the
tillers which has been paid for in
excess?

Shri S. M. Dave: If they want they
may reopen the question.

Shri Kashi Ram Gupta: What had
been the difference between the other
land-owners and the talukdars before
the tenancy legislation was passed?

Shri S. M. Dave: Before the Ten-
ancy Act was passed there was no
difference at all. But before the
Talukdari Tenure Abolition Act was
passed in 1949 there was a difference
that the talukdars enjoyed certain
privileges: they had to pay less than
full land revenue to the Government,
they were full proprietors of the land
and they could make non-agricultural
use of the land without permission
from the Government.

Shri Kashi Ram Gupta: What were
the reasons for giving these conces-
sions to the talukdars?

Shri S. M. Dave: The concession
was because they were absolute pro-
prietors of the land. The grant was
by the British Government. They
recognised their absolute proprietor-
ship, and considering that they gave
this concession to them.

Shri Kashi Ram Gupta: But other
land-owners were also absolute pro-
prietors.

Shri S. M. Dave: In the cage of
khalsa lands they were of course
owners, but they were known as occu-
pants. Suppose they wanted to make
non-agricultural use of the land. They
had to take permission from the Gov-
ernment. That was not so in the
case of the talukdars.

Shri Kashi Ram Gupta: Were there
any forest lands there?

Shri S. M. Dave: Actually, in
Panchmahals there were some forest

lands. Under section 6 of the Taluke
dari Tenure Abolition Act they all
vested in the Government. And the
Government has paid compensation,
so far as I know, to the ex-tenure-
holders. *

Shri Kashi Ram Gupta: What is the
average land revenue in the talukdari
area, per acre?

Shri S. M. Dave: It is from ten
annas to Re. 1-4 or Re. 1-8 per acre.

Shri Kashi Ram Gupta: Will you be
able to make out a case in future as
to what would be the position if this
1958 Act is validated and what will
be the difference if the old Act of
1948 remains?

Shri S. M. Dave: That I said already.

Shri Hem Raj: I wanted to know
whether the rents charged from per-
manent and non-permanent tenants
were different or the same.

Shri 8. M. Dave: From the non-
permanent tenant more was charged.
For the permanent tenant it could not
be changed, because there was a per-
manent rent and the same rent he
used to pay.

Shri Hem Raj: What were the
special rights which the permanent
tenants had as compared to the non-
permanent tenants?

Shri 8. M. Dave: The permanent
tenants could inherit those lands, sell,
transfer or mortgage them. All these
rights were there with the permanent
tenants.

Shri Hem Raj: You said that the
rates of this compensation were not
excessive. What will be the ratio of
the compensation to the actual pro-
duce of the land, per acre?

Shri §. M. Dave: It may not be
even one year’s produce, less than
that in many cases.

Shri Kashi Ram Gupta: May I ask
the witness one more question? What
is the average holding of a tenant in
the talukdari area?



Shri 8. M, Dave: It goes from 100
to 150 or 200 acres.

Shri Kashi Ram Gupta: Tenants.

Shri S. M. Dave: Tenants? These
the tenants are holding.

Shri Kashi Ram Gupta: And they
are cultivating the same area?

Shri 8. M. Dave: Yes, and some-
times sub-leasing without letting it
known by the Government or any
other person.

Shri Hem Raj: The witness has
stated that the permanent tenants
used to have the lease deeds written.
May I know whether those lease deeds
remained with the talukdars or with
the tenants?

Shri S. M. Dave: You are asking
in the case of permanent or non-
permanent tenants?

Shri Hem Raj: Both.

Shri S. M. Dave: If permanent
tenancy rights were given to tenants
they were given by registered docu-
ments. So there are registered docu-
ments in the registry and in the pos-
session of the tenants as well as in
the possession of the ex-talukdar. In
cases where the tenancy could not be
traced, naturally the leases were not
traceable and they became permanent
tenants.

Shri Hem Raj: What about non-
permanent tenants? With the jagir-
dars?

Shri 8. M. Dave: Not jagirdars but
ex-talukdwrs. ...

Shri Hem Raj: It remained with
you and they had no proof, no lease
deed in writing.

Shri S. M. Dave: They had the
receipts of rents of the lands leased
to by them.

Shri 8. D. Patil: Mr. Chatterjee,
there is a majority judgment and a

minority judgment. Which is con-
sidered as the judgment, the majority
judgment or the minority judgment?
How for is the minority judgment
utiiised for the purpose of the judg-
ment? .

Chairman: That is for you to.
consider.

Shri S. D. Patil: I am asking him
as a jurist, as an experienced person.

Chairman: It is not a question
You may ask some other question.
That is for us to consider. Generally
the majority judgment is taken into.
consideration.

Shri N. C. Chatterjee: It is the
majority judgment which is binding
under the Constitution on all courts
and all authorities in India.

Shri S. D. Patil: On page 33 of this
printed judgment of Shri Ayyangar,
while discussing sections 4 and 6 of
this particular Act of 1958 he says:

“In this connection it has to be-
noticed that s. 6 does not specify
the grounds upon which the
tenure-holder might object to a
tenant being treated as a perma-
nent tenant and it is on the
absence of those provisions that
the learned Solicitor-General bases
his argument suggesting that the
objections of the tenure-holder
would extend to disproving that.
the tenant was a permanent
tenant under s. 83 of the Code. It
is not possible to accede to this
submission.”

When the landlords, that is the
talukdars, were asked to produce
their evidence, how is it that they
did not exercise their right wunder
section 6?

Chairman: He has answered that
already.

Shri 8. M. Dave: It referred to
sections 4 and 3 of the impugned Act.
Under that section, if the talukdar
had to prove that a particular tenant
was not there for twelve years, as
provided in section 4, then it was said
that it was a useless thing.



Chairman: They objected to section
-4 and that was why they did not
~co-operate.

Shri S. D. Patil: Was there no
opportunity for the landlords to prove
that a particular tenant was not a
.permanent tenant, and was there also
no opportunity for the tenants to
prove that they were permanent
tenants, earlier than this Act?

Shri S. M. Dave: There was ample
opportunity provided to the  tenants.
1 have got records with me.

Chairman: The hon. Member is
asking about opportunity for the
‘talukdars.

Shri S. D. Patil: For the talukdars
-as well as for the tenants. That is,
1 am referring to opportunity to the
‘tenants to prove that they were per-
.manent tenants and for the talukdar
to dispute it.

Shri S. M. Dave: After the Taluk-
dari Tenure Abolition Act, Govern-
ment ordered fresh records of rights
to be prepared in respect of the taluk-
-dari lands. At that time, if any tenant
came forward and said that he was a
permanent tenant, his name was
recorded as a permanent tenant in the
kutcha record of rights. Then, if the
talukdar could disprove by leading
evidence that he was not a permanent
tenant, then only the name was struck
off, but otherwise it remained in the
register, and he was a permanent
tenant. So, the tenant and the taluk-
dar both had ample opportunity, and
particularly, the burden of proof was
put on the talukdar, and the talukdar
had to discharge that burden of proof
properly.

Shri N. C. Chatterjee: Thereafter,
the record of rights was finalised.

Shri S. D. Patil: Was it the second
time that the Bombay Legislature
tried to define a permanent tenant by
means of this, Act?

Shri 8. M. Dave: Yes. The records
were prepared in 1956. For two and
:a half years, Government did not
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think that their record of rights was
not correct. This should have been
realised when the records were being
prepared and were finalised in 1956;
the talukdars had not co-operated,
and had not produced evidence, and
so, the records were not correct. It
was only in 1958 just to deprive the
talukdars of the compensation, due to
some reasons, that they enacted this
Act.

Shri S. D. Patil: Has the 1958 Act
validated the pending proceedings
which might have been there before
the courts for settling the price under
section 32? Was that Act made appli-
cable .to the pending proceedings?

Shri S. M. Dave: They have said
nothing about that in that Act. In
cases, where the prices were fixed and
the orders were made, the Act was
actually in force, and it was in opera-
tion and there was no difficulty about
that.

Shri N. C. Chatterjee: It was made
retrospective. Therefore, it would
affect also all pending proceedings.

Shri 8. D. Patil: Was it open for the
Bombay Government to give relief to
the tenants, that is, the non-perma-
nent tenants, by bringing down the
limit of 20 to 200 multiples of assess-
ment?

Shri S. M. Dave: Yes, the Bombay
Tenancy Act provides that if a parti-
cular area was considered to be a
backward area, then the minima as
well as the maxima could both be
reduced.

8hri S. D. Patil: What was the posi-
tion in the talukdari areas? Was this
provision applied for the lowering of
the minima in those areas?

Shri S. M. Dave: Actually, all the
talukdari areas are not backward
areas. As I have told you, there are
tenants who hold 200 or 300 ar 400
acres. Such big tenants are there. In
spite of that, Government reduced
the maximum from 200 to 100 times.



Shri P. R. Patel: May I know
whether it is within the competence
of the Supreme Court to revise the
judgment some day in the future?

Chairman: They can always do
that.

Shri N. C. Chatterjee: They can do
that, but they are very reluctant to
do it. There is no bar. In fact, they
have done it in one or two cases, but
that is done by the full court or by
a bigger court,

Shri P. R. Patel: In section 83 of
the Land Revenue Code, Bombay, the
definition of the terms ‘permanent
tenant’ and ‘non-permanent tenant’ is
given. I think that it is within the
competence of the State Legislature
to amend that section. Do you agree
to that?

Shri N. C. Chatterjee: Yes.

Shri P. R. Patel: It is also within
the competence of the State Legis-
lature to give a different definition of
the term ‘permanent tenant’ in any
special law?

Shri N. C. Chatterjee: Quite so.

Shri P. R. Patel: In this Act, a
special definition or a different defini-
tion of ‘permanent tenant’ was given.
So, that becomes a procedural matter.
Is that not so?

Shri N. C. Chatterjee: The only
trouble is this. When there is a sub-
sisting relationship of landlord and
tenant, you can do something. But
when that relationship is over and
there is no question of any landlord-
tenant relation, and there are no
interests in land subsisting, so far as
the ex-talukdars are concerned, I
submit that there is no question of
having any change in the definition of
‘permanent tenant’.

Shri P. R. Patel: The rule of evi-
dence is a rule of procedure and it
applies to the cases pending in the
court.

Shri N. C. Chatterjee: Quite so.
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8hri P. R. Patel: If this rule of pro-
cedure, namely the rule of evidence
is amended later, would it not apply
to pending cases?

Shri N. C. Chatterjee: I think that
that is the minority view. The majo-
rity has taken a different view. The
majority has said that it is not the
rule of evidence that we have to look
to. What we have got to do is to
pierce through the veil, or to lift the
disguise or the guise and see what in
substance you have done. And when
they find that in substance, what you
have done is a confiscation of a money
claim due to somebody under the
statute, they say that you cannot enact
it under entry 18, and you cannot
enact it as a land legislation.

Shri P. R. Patel: I am not referring
to it. Perhaps I have not put my
question clearly. Some cases are
pending in the court regarding taluk-
dari lands, and the question is whether
a tenant is a permanent tenant or a
non-permanent tenant. If, during the
pendency of the cases, the definition
is revised, then it is only a rule of
procedure which is revised.

Shri N. C. Chatterjee:
that is so.

Shri P. R. Patel: So, it would apply
tc pending cases?

Shri N. C. Chatterjee: Normally,
yes, unless you make discrimination
in which case it will be hit by article
14. Apart from that, the Supreme
Court has said that even a proce-
dural law must satisfy the require-
ments of equality.

Normally,

Shri P. R. Patel: You have said in
your deposition that about 13,000 cases
of non-permanent tenants have been
settled.

Shri N. C.
correct.

Chatterjee: That is

Shri P. R. Patel: I want to know
whether these 13,000 cases are all
about lal-likhi lands or whether they
relate to some other types of land
also.



Shri 8. M. Dave: Some are lal-
likhi lands and some are talukdari
lands.

Shri P. R. Patel: What is the num-
ber of cases relating to lal-likhi lands?

Shri 8. M. Dave: I am not in a
position to give the figures just now.

Shri P. R. Patel: Can you tell me
whether the majority of the cases out
of these 13,000 cases relate to lal-
likhi lands?

Shri 8. M. Dave: No, that is not so.

Shri P. R. Patel: You will agree
that lal-likhi lands are something
different from the talukdari lands?

Shri S. M. Dave: They were alie-
nees under the Talukdars, and they
had to pay some judi to the taluk-
dars. That was the position.

Shri P. R. Patel: Those lands are

absolutely not covered by the Taluk-
dari Abolition Act?

8hri 8. M. Dave: They are covered
by the Abolition of talukdari lands
enactment. That is the decision of
Government, and they have applied
the Talukdari Tenure Abolition Act
to these lands also,

8hri P. R. Patel: What was the total
income of the talugdar of Sanad?

Shri 8. M, Dave: Nearly Rs. 2 lakhs,

Shri P, R, Patel: Out of this, what
were the management charges etc.?

Shri 8. M. Dave: I cannot say off-
hand.

Shri P. R. Pated: What was the net
income, whether it exceeded Rs, 1 lakh
or was below Ra 1 lakh?

Shri 8. M. Dave: I have to find out
and tell you

Shri P. R. Patel: Under the Taluk-
dari Abolition Act of 1888, am I to
know that talukdars were restrained

from disturbing the position of

Ghr!S.MDavo:Itdoanotdul
vlmthutmxanomlp at all,
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Shri P. R. Patel: You could get the
information from your clients.

Shri 8. M. Dave: I know the law.
That was not the position at all.

Shri P. R. Patel: You just consult
your clients. Are you prepared to
consult your clients on this point?

Shri 8. M. Dave; I know it defi~
nitely.

Shri P. R. Patel; You are not

prepareq to oconsult your clients on
this

Shrj S. M. Dave: I am prepared to
consult my clients, but on what?

Shri P. R. Patel: That the talukdars

were not permitted to disturb the
position of tenants, whether perma-
nent or non-permanent.

Shri S. M. Dave: My clients say
that that was not the position. It
there were non-permanent tenants,
they could take back the land; as

regards permanent tenants, they could
not take it back.

Shri P. R, Patel: Were the taluk-
dars permitted to enhance the rent?

Shri 8. M. Dave: Yes, in the ease of
non-permanent tenants.

Shri P. R. Patel: Under what rule?

Shri S. M. Dave: Because they
were landlords and the provisions of
the Transfer of Property Act and other
Acts applied. So they could ask the
tenants to pay increased rent if they
wanted to continue as tenants. There
was no specia) law in that regard.

My clientg say that they had leases
in which it wag said that the rent
oould be increased and they were
tenants at will.

Shri P. R, Patel: In how many
acres was the rent below Re. 1, and
above Re. 1, that is, Rs, 1-8 and
Re. 2?

Shri 8. M. Dave: I have not got the
figures with me,



Shri P. R. Patel: Can you give even
one instarice where the rent was more
than Rs. 2 per acre?

Shri 8. M. Dave: Not just now. I
can supply the information it the
Committee wants it.

Shri P. R. Patel: Looking to the net
income and the fact that this Act is
to help the tillers of the soil, will you
please tell me what the interest on
Rs, 1 lakh at 6 per cent woulg be?

Shiri S. M. Dave: That is not the
way of calculation. It is a question of
proprietory rights.

Shri P. R. Patel: Am I to under-
stand that this land reform does in-
justice to the agriculturists more
than justice?

Shri §. M. Dave: No, it is injustice
done to the talukdars.

s fawfa famr : Far AT
# q/ UFTIE I 1, IT F AT
ferma frarw w21 ag far gav av ?

ft go QWo TW : ST T |

oft fanfa faw: 5@ 9% 7w
THTIE 7FG A, A IRy A7 FrraErdr
9t f5 § fgagaw #1 Iw feEnq
o wgd f& e awg o awT e
#q@ g | § o oear g o
UFTIT A w1 &41 A Ay wgv ?

Shri S§. M. Dave: I said they were

WOWD.  gqT AAT 9EY § 1| 10V
wanted to take posvession of it.

ot fawfe e : wTOA AT a7
ﬁ»‘kfﬁﬂ'{fﬁ'ﬂl’iﬁl

o qWo qWo T : fRwTS @Y |

_ W fourfe fas o ety B
® 9 g, @ gEwr Rar wow
T A a1 1 fa% QETIT TEw Y o4ty
fran dar oo 48 9, #7av 7@ A
I | 91 foraq q ?

ot Q/o QWo aq : WY &7 |

ot favfa faw . g W agy
78 Az W Iy v ?

Shri S. M, Dave: Government
wanted to take possession of these
records, they wanted to have them.
They wanted to deprive us of these
records. So we dij not; otherwise we
showed them to the officers. It was
necessary for evidence purposes. On
the basis of the records, the rights
were prepared by the Government.

oY fanfa faw: sar g adr g
fe wride gefae dwa & d
T e A Sy W Aww
<& frai 1 o Ifem e g,
ITEY T 7

Shri S. M. Dave: No.

ot fawfa fm 2 @RI WETH-
IR vEifqun & frad oo e Wit
fFas aAemmHe FT E 7

Shri S. M. Dave: The figures have to
be gathered and then we can supply.

WY fyfer frer : Arr-qorE 24
afgs & ufys fFadt i awad §
7T &7 § 79 fradr o sl § 7

Shri S. M. Dave: Non-permanent

tenants, 300, 400 and 200 acres. Perma-
nent tenants were very few; in some
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oaseg there were big permanent ten-
ants also. In their case, the holding
was a little less than that of non-
permanent tenants.

Mt frafa fawr:  am-gzarde
&z FY O UFHF FA K7 3T FAA

g7

Shri §. M. Dave: Non-permanent
tenants—from Rs. 300 to 400 to nearly
Rs. 1000 per ecre.

ot fafa famy : Are-oeaEE e
feqd @ O A T TF g WK §
oY frad & M & AT 95 qTw
FHGTT & AFT & 7

Shri S. M. Dave: Generally so far
as I know, the tenants are prosperous.

Their condition ig very good. They
oan pay the amount of compensation

st ftfa forer : TR QAT AR B
T & yofas  fram w{wvEew g
R & & A & qafaw  feaar
grm ?

Shri S. M. Dave: I cannot say.

sft faafer fawr @ 372 oY spwmae
¥ Sy € I WO wafaw  fEEer
grT SR Y w19 Iy 2 & fag wun
& =g feaem & ?

Shri 8. M. Dave: I am sorry I can-
not give it

ot fafe forst : oy oy o AT
g fr fagre, dmre, odfter s s @
HAREEY 3958 & WL W g2y
BT A, IR AE TG F 1T HAGAGY
Fue o g ?

Shri N. C. Chatterjee: At first, it
was not so, Ultimately, they were
given occupancy rights.

ot fnfay frw : Fafeg g ?

Shiri N. C. Chatterjee; It was some
years back. I canmot give the date.

ot frogfa fex : T oA @y
o araw & & fagre, gma, s A}
JEraT # fram ot @ & g o s
qT, IFT W WTHT I9AT R FY
] qEaT 91 |

Shri N. C. Chatterjee: I do not
know whether the analogy exactly
fits in here. The position was diffe-
rent so far as Bengal ang Bihar were
concerned,

ot ficqfer i - e g ey Y 4
fE o qgremr MRt TR w9
IT IR I FF F1E Fqg ot QO
faar wn a1 5 frm wy 19 w23 &
A & @t s it Wk Iaf fad
AT oo T A forar ?



Shri N. C. Chatterjee: The indigo
farmer were dishonest. But I

think. ... |
oft ffe fawr - o o @ A
2 fr Sa o & FETA, ST PR
3 Ffauw I & IQ § Iy oAy |
TaFT, framt A 3% gF g ?

" 3g faam % w9 g fF aveer
wfeew, afadY o wefadt # am
¥ @y guEH s wI AifEd SR W
T F AWM A @Y Y T TR
T THT FIA FT AT AL Y ?

A I qATE FT FE AT ARG
frr mr @1 F oF qEQ FEA g
WIEAT § | WYY W97 qHIER *F q@ran
¢ 5 3w e frem € 1 oA ag W
T § fe ar et & ey o
g g 9y wefral & ar §
T & A aFE e R ¥fFaa §?

Sbri S. M. Dave: Twenty thousand
cases, less than half.

st faafe e ooy wer 3 f
o frarl & o aw gy & AR
oo qErEer few T g ww aF
e woras ooy frer & 7
8hri 8. M. Dave: In some cases
where the tenants were permanent,

gix times the assessment. The total
figure I cannot supply.

oft fyfer e dew F oA
N g |
8hri 8. M. Dave: Not just now.
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st fawfer fret : w7 AT
wEifaae g7 &1 § fert X awan &
focrmr spararsr wToR & R @ 7 AR
qg SrAAT AR )

Shri §. M. Dave: I do not know
what amount they have recovered. I

am not in possession ‘of the figures.
The Gujarat Government has got the

figures, they can supply.
Chairman: He wants to know whe-
ther you can supply.

Shri §. M. Dave: Just now we have
not got. We have to move from
village to village and from person to
person, and then only find out. The
Government has appointed tribunals,
and they get returns every month and
every week.

st fogfar forsy c ;T WO AR F
TqT QR ?
Chairman: He hag said it is difficult.

oft fasfar ey : iR foaT @ 5
T AR A E § 9 ¥ w-
frai & WA avaY § 1 gW w9
wHTe v ar g ¥ femr § 1 ey
A & owa ax fraer fer 20
YT AT wew 2w frmr
¥ g ?

Shri S. M. Dave: It is for the tri-
bunals to decide the compensation

according to productivity, fertility of
the land ete.

oft fyfer form : fry et &
aray Wt wed ge & 9K I & fean
qHTAer A Ay § 7 g & ane
frry ¥few dfer & o framy -
T AT AT ARA E ?



Shiri 8. M. Dave: There are so many
‘talukdars. They have to be consulted.
Without that I cannot reply.

Shri Bibhuti Mishra: You are ap-
pearing here on behalf of the Taluk-
dars’ Association.

Shri S, M. Dave: They say from 20
to 100 times in backward areas, and
from 20 to 200 times in other areas.
That is what they want.

Shri Kasliwal: Shri Chatterjee said
that if an Act was not struck down
by any court, it wag not necessarv to
include it in the amending Bill. He
has also been arguing that if an Act
is struck down, it is not desirable to
include it. Then which Act is to be
included?

Shri N. C. Chatterjee: I have not
studied all the Acts. I have come
here only with reference to one Act
which hag been struck down. Shri
Vajpayee put a general question whe-
ther it was desirable to include in the
schedule any Act which hag not yet
been struck down by a court as uncon-
stitutional, and I replied ordinarily it
should not be done, but it is a ques-
tion of policy for Parliament to decide,

Shri Kasliwal: The representation
is by R. D. Singh. I believe he ig &
talukdar of Sanand.

Shri 8. M. Dave: He is the son of
the talukdar.

Shri Kasliwal; How much land is
in the possession of the Talukdar of
Sanand now?

Shri S, M, Dave: There is no land
in the possession of the Talukdar ex-
cept the land which he is personally
cultivating, His son is cultivating 80
to 100 acres personally, and he him-
self is cultivating 300 to 400 acres per-
sonally.

Shri Kasliwal: How much compen-
sation have they received?

8hri S. M. Dave: Because of the
litigation in the Supreme Court, he
‘has not received any compensation.

Shri Kagliwal: But the land ool
tinueg in the possession o the tenants?

Shri S. M. Dave: Yes, they are culti-
vating it, paying no rent to him.

Shri Kasliwal: Besides him, to how
many other big talukdars are you
adviser? You can give me the names
of some big talukdars who are culti-
vating their own lands.

Shri S. M. Dave: I am advising the
Association as such. There is the
Thakur Saheb of Gangur, for instance,
who has only 18 acres of land under
personal cultivation. All the rest of
hig landg are in the possession of the
tenants.

Shri Kasliwal: Has he received any
compensation or not?

Shri S. M. Dave: He has got com-
pensation in respect of 150 of his ten-
ants, at the rate of 35 to 45 times the
assessment of the land.

Shri Kasliwal: Have you got any
personal knowledge about the affairs
ot ahy other talukdar?

Shri S. M. Dave: No.

Shri .Radhelal Vyas: Before the
tenancy reforms were introduced, was
any committee appointed by Govern-
ment to enquire into the conditions
of the talukdars and tenants?

Shri S. M. Dave: No such committee
was appointed by Government to my
knowledge.

Shri Radhelal Vyas: I think it is
correct to say that the settlement is
on the ryotwari system in Gujarat.

shri 8. M. Dave: The settlement
was in respect of ryotwari lands and
also talukdari lands.

Shri Radhelal Vyas: Was it dome
by the State or the talukdars were
empowered to make it?

Shri S. M. Dave: It was done by the
State by their officers, and the ex-
penses were also borne by the State.
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Shri Radhelal Vyas: Are the
records of rights kept annually in
-every village?

Shri S. M. Dave: The records of
rights were only prepared in 1954-35
after the abolition of talukdaris, They
are in the possession of Government
officers. If there are any changes, they
arg recorded in those records of
rights. There are no annual records.
‘Only changes are recorded. '

Shri Radhelal Vyas: Whose duty is
it to maintain the records?

Shri S. M. Dave: It is the duty of
the Government. The records are
with the Government, and they are
recordeq by the Government.

Shri Radhelal Vyas: Is there any
report submitted to the Government
or any record which gives the figures
of the talukdars, the number of their
tenants, etc. You must have those
records.

S8hri S. M. Dave: Government has
got all these records.

Shri Radhelal Vyas: Was it obliga-
tory on the part of talukdars to let
out land only on a lease deed?

Shri 8. M. Dave: No;, it wag not
obligatory; but just to maintain a
record and just to show that a parti-
cular tenant held the land, they had
got the lease deeds executed; other-
wise it was not necessary. In many
cases of small talukdars, they could
not maintain these deeds.

8hri Radhelal Vyas: Not only in
many cases but in the majority of
cases there were no lease deeds. Is
it ocorrect?

8bri 8. M. Dave: I do not think it
ig correct.

Shri Radhelal Vyas: What about
the receipts? Was it obligatory under

the law to pasg a receipt for the rent
received by the talukdars?

Sbhry S. M Dave: I cannot say but
I think receipts were passed for rents
received.

2081 (B) LS-—-1.

Shri Joseph Mathen; We have heard
the views of Mr. Chatterjee with
regard to the legal aspect. Consider-
ing the responsibility of the legisia~
tors, has he given considerstion to
the moral aspectst Would he agree
with regard to the moral aspect o the
question considering the policy that
we have accepted.

Chairman: He has come here ag a
lawyer.

Shri N. C. Chatterjee: Ag you know
it is the question of power and not
of anything else. I have dealt with
that aspect. T am quite sure the legis-
lature hag taken into account the
other aspects. Besides, the Supreme
Court Bar Association and other
Associationg have taken into account
the question of propriety as well. Will
it be right for Parliament supposing
that *it hag the power, to sllow such
conflscatory legislation to be validated
in this fashion.

Shri Joseph Mathen: Considering
all these aspects, if we take some
measures in order to overcome the
legal difficulties, will it be considered
mora} by the party concerned?

Shri N. C. Chatterjee: Will it still
not be constitutionally improper?
Lakhs of people have submittedq to
this. Why should they be pensalised?

Shri L. D. Kotoki: There are 20,000
tenants who come under the purview
of the 1958 Aoct. How many are per-
manen$ tenants and how many non-
permanent tenants? Can you give us
the break up of the length of the
tenancy of non permanent and perma~-
nent tenants, if not now at least some-
time later?

Shri 8. M. Dave: It is not possible
for me to give that information. The
recordg of most of these things are
with the Government and you can
easily get these from them.

Shri Nafisul Hasan: Can a none-
permanent tenant be ejected without
intervention by any officer of the
Government?



SAhrd 8. M. Dave: The Bombay Ten-
ancy Act of 1939 provided that no
tenant could be evicted without some
formalities; it also provided the rent
payable. Persons who violated these
would be penalised. The talukdar
could not eject a tenant without giv-
ing the non-permanent tenanti three
months notice. If he wants possession
on 31st March, he shoulq give notice
before 31st December. If the land is
not handed over after that period,
then he has to g0 to a court of law
and initiate proceedings.

Shri Nafisu] Hasan: That is to say,
they were tenants at will and certain
procedures had to be adopted - for
ejecting them. Ig there any provision
for payment of compensation in instal-
ments in the Bombay Act?

Shry S. M. Dave: The Bombay Act
only provided that on payment of six
times the assessment as compensation,
the permanent tenant became occu-
pants: that was the position sought to
be created by that enactment.

Shri Nafisul Hasam: The Bombay
Act hag been struck dowp for two
deatects: it confravenes Fundamental
Rights and secondly the Bombay legis-
lature is incompetent to pass that law
because it dealt with relationship
between debtor and creditor. That is
the Judgement of the Supreme Court.
¥ the proposal to include it in the
Schedule is given effect to, only the
first defect is cured and not the second.

8tiri N. C. Chatterjee: Oniy one
defect can be cured, not the other
That is why I say that it is still vul-
nerable.

shri Nafisul Hasan: If Parliament
pames a law giving relief to these
people because the relationship of
debtor-creditor is determineg by law
passed by Parliament?

Smi N. C. Olntterjee I have toid
you that it will be a different law;
not this thing.

Shri Nafisul Hasan: If Parliament
wants to give effect to the objects of
that Act. ...

Shri N. C. Chatterjee: 1 have given
my viewg to the effect that the resi-
duary powers cannot mean validation
of a void statute.

Shri Nafisul Hasam: A new Act will
have to be passed.

Chairman: It is for Parliament to
consider.

Shiri NI C. Chatterjee: If you show
me the Bill, I will give my honest
advice.

Shr J, R. Melsta: We have been told
that the scale of compensation payable
to the so-called non-payment tenants
varies between 20 and 200 times thLe
assessment. May I know what ig the
minimum alloweq in a particular case
and what ig the maximum allowed in
the cases already decided?

Shri S. M. Dave: The minimum in
the case of the ex-talukdar is has
been 20 times the assessment, in two
or three cases which they have re-
cently decided. In the other cases, it
is from 50 to 60 times,

Shri J. R. Mehta: Am I ccrrect in
saying that besides the talukdari
tenure, there were other interme-
diaries and various sections in the
States? What was the scale of com-~
pensation allowed to them?

Shri S. M. Dave: Under the Aboli-
tion Act which applied to tiic State
of Bombay, the tenant’s position was
the same. The inamdari tenure had
been abolished, and the inamdars be-
came the occupants and they remain-
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