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LOK SABHA SECRETARIAT

CORRIGENDA
to

the Evidence given before the Select Committee 
on the Conttitution (Amendment) Bill, 1969 : y 

Shri Tenneti Viswanatham, M.P.

Page 11, col. 1, line 10 from bottom for ’oamttii’ c ' 
read 'outside'

Page 15, col. I -
(i) line 14, for 'list' read 'test'

(ii) line 26, after 'could' add 'not'
Page 25, col. II, line 7 from bottom for o»i ■ 

implied express contract' read 'on implied 
contract'

Page 28, col. II, for existing lines 1 to 5 from bottom 
»ead ’part of public law. For the same reason, 

the law of acquiescence cannot be 
imported into realm of fundamental 
rights. So also I say that die doctrine of 
waiver cannot'.

Page 31, col. I -
(i) line 22, for 'Art. 13' read 'Art. 14'

(ii) line 12 from bottom for 'on' read 'so'
Page 32, col. I, line 32, delete 'It is"!
Page 32, col. I, line 6 from bottom for enough' 

read length'
Page 33, col. I, liae 2 from bottom after the word 

'Introduced' add 'Into non-fundamental sphere 
and then'

Page 34* col. I, line 7 from bottom, delete 'definition'

P .T .O .



Page 37, col. I, line 20 from bottom far 'Curws' retd 
'Curbs'

Page 38, col. 1, line 4 from bottom for 'laid ’ read 
'paid'

Page 41, col. II, line 12, delete 'a vast sin and*. 
Page 51, col. I, line 5 from bottom for ’does’ read 

'deals’
Page SI, col. n, lines 12-13, delete 'not have been' 
Page 58, col. I, line 4 from bottom, for 'is' read 'as' 
Page 71, col. I, line 10 from bottom delete 'again' 
Page 74, col. I, line 4, for 'Speakers' read 

'speaks'
Page 75, col. I, line 4, delete 'coverage'
Page 77, col. I,

(1) line 32, delete Tiis’
(ii) line 33, for 'parts' read 'party'

Page 93, col. I, line 14, for 'Dalip Chand' read 
'Dalip Singh'

Page 94, col. n -
(i) Line 18, ^ar 'rendress ’ read redre*'

(ii) line 23, after 'this' add 'may'
Page 106, col. II, line 4, for 'wanted to

mention' read 'mentioned'
Page 111, col. I, line 1 ft from bottom for 

'shorted' read 'shorter'
Page 112, col. I, line 22, f a  'res Pudicata' 

read 'res Judjcat»*
Page H4, col. n , line 8, from bottom delete 

'of Law'.
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Page 121, col. I, line 6, for 'n ew *  read ' k n e w '  

Page 122, col. II, line 10 from bottom, for 
'paries' read 'parties'

Page 127, col. n , line 1, for ’in in' read 'it In’ 
Page 128, col. n,

(1) line 20 for 'reat' read 'great'
(ii) Line 13 from bottom after 'ground* add 

*to oppose the Bill'
Page 129, col. II,

(i) Line 7 from bottom for 'dismissig' read
'dismissing'

(ii) Line 10 from bottom far Hiigh' ■ oad
'High Court’

Page 131, col. I -
(i) line 6 after therefore’ add 'there'

(ii) Line 9 for_ 'uniform' read 'uniformaly'
(iii) line 10 for 'as' read ’o f

M .C. CHAW LA 
DEPUTY SECRETARY.

New Delhi;
Dated the 21st January, 1971.
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MINUTES OF EVIDENCE GIVEN BEFORE THE SELECT COMMITTEE ON 
THE CONSTITUTION (AMENDMENT) BILL, 1969 

BY SHRI TENNETI VISWANAtHAM, M.P.

Tuesday, the 21st July , 1970 at 14.30 hours.

PRESENT 

Shri D. K. Kunte—Chairman.

M e m b e r s

2. Shri C. K. Bhattacharyya
3. Shri Kanwar Lai Gupta
4. Shri Shiva Chandra Jha
5. Shri K. M. Kt>ushik 
& Shri S. N. Misra
7. Shrimati Sharda Mukerjee
8. Shri A. S. Saigal
9. Shri Tenneti Viswanatham.
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Shri A. K. Srinivasamurthy, Deputy Legislative Counselt Legislative 
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Shri M. C. Chawla—Deputy Secretary.

W it n e s s e s  E x a m in e d

1. Shri B. A. Masodkar, Advocate, Member of the Bar Council of 
Maharashtra.

2. Hon’ble Mr. Justice D. Basu, Judge, High Court, Calcutta.

(0  Shri B. A Masodkar

(The witness was called in and he 
took his seat)

Mr. Chairman: Mr. Masodkar, I 
welcome you. I have to make it clear 
that your evidence here shall be treat­
ed as public and is liable to be pub­
lished, unless you desire that all or

any part of your evidence is to be 
treated as confidential. Even then, 
such evidence shall be allowed to be 
made available to the Members of 
Parliament.

Before I ask my colleagues to ask 
you questions, will you explain your 
position?
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Shri Masodlkar: Mr. Chairman
and hon. Members: As far as the 
Maharashtra Bar Council is concern­
ed, we welcome the amendment of 
Article 32. But we have given our 
dissent as far as Article 226 in con­
cerned. And I will briefly give the 
reasons behind this half-hearted policy 
as far as this Council is concerned. 
Before I do that, the Council desires 
to tell this Committee that there will 
be a great difficulty in amending 
Article 32 itself, for the reason that 
the Golakhnath’s case decided that 
the Parliament may not have the 
power to amend Chapter III, and one 
of the articles being Article 32, it may 
not be possible to amend it. The 
Council is of the view that this useful 
amendment can be made by the Par­
liament by relying upon its powers 
under Entry No. 77 of the 
Union Last. They desire to make it 
clear that that Entry gives power 
pertaining to the jurisdiction of the 
Supreme Court and a law can be 
framed to that effect.

Mr. Chairman, the objects and 
reasons given make it absolutely clear 
that this particular amendment came 
in the wake of the decisions of the 
Supreme Court which are now re­
ported, and particularly one pertain­
ing to Sales Tax. Following that 
their Lordships have also laid down 
that even though there is a funda­
mental right’s breach, they will not 
interfere in their discretion. They 
didn’t say that they will not entertain 
a particular petition. What they say 
is that having entertained a particular 
petition they will not give the relief. 
As far as Art. 32 is concerned, it is 
very doubtful whether this decision 
is correct, If you look to sub­
Article 4 and we rely on sub-Article 
4 that it is not even liable to be sus­
pended, the word used is ‘remedy’ . It 
is not liable to be suspended except 
in emergency. The question is whe­
ther by virtue or use of discretion 
the remedy could be suspended or 
denied. The answer should be <no*. 
But unfortunately the highest court

has said ‘yes’. We doubt very much 
the wisdom of this particular deci­
sion and we are here to endorse the 
view underlying this particular legis­
lation that remedy under Article 32 
should never be denied, otherwise in 
a democratic country Fundamental 
Rights will themselves be left illusory 
Mr. Chairman, it is the view of our 
Council that suitable amendment by 
virtue of law which can be made in 
entry No. 77 should be made because 
there may be some difficulties as far 
as the Amendment 32 is concerned.

As far as the latter part of Article 
226 is concerned, the Council desires 
to make it clear that it is not a Fun­
damental Right, 226 itself is not a 
Fundamental Right and the High Court 
should be left with the discretion 
which is usually used as far as Article 
226 is concerned. If Fundamental 
Rights are to be preserved, Article 
32 and amendment thereto is a suffi­
cient guarantee that these rights will 
always be enforced. Therefore, this 
does not serve any useful purpose as 
far as Amendment of 226 is concern­
ed. That is all besides the comments 
which we have given. If a further 
reference is necessary it will appear 
that this Bill carries out the purpose 
of the universal declaration of human 
rights particularly Article 8. By that 
Article it is declared that in the 
matter of Fundamental Right there 
shall always be a remedy. If Hon’ble 
Members and Hon'ble Chairman looks 
to the Article 8 of the universal dec­
laration of human rights, it is the 
very essence of the fundamental 
right that there must be a remedy 
and it is no answer that the man was 
in delusion and was not quick to 
come to court. This is the policy even 
under the Constitution—to take the 
example of the United States Consti­
tution, particularly the United States 
Judiciary Act 1789 Section 14. If a 
similar provision is required, the 
Burmese Constitution provides by 
Artide 25. But in no Constitution 
there is such a provision that the 
discretion be used or shall be used 
in a particular manner. It is to give
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effect to Article 8, such a provision 
is necessary in view of this particular 
decision. That is all we have to say 
as far as this matter is concerned.

Mr. Chairman: Have you seen the 
Advocate General Bombay's Article 
on this question?

Shri Masodkar: No.

Mr. Chairman: He is referring to 
the British practice where it is laid 
down under the Limitation Act that 
six months will be the limit. What 
will you like to say?

Shri Masodkar: As far as funda­
mental rights are concerned, I would 
like to say limitation should not gov­
ern them. It has been a debated 
question as far as India is concerned 
and there had been several decisions, 
taking contrary view and even the 
decision which is under consideration 
is not clear. On this particular 
aspect there are four judges who say 
differently. One judge says limita­
tion should be applied. One judge 
says to them he would like to follow 
the principles underlying Limitation 
Act. He will prescribe limitation 
of one year. That is not a happy 
course.

Mr. Chairman: In Bombay Law 
Reporter of June 1969, there is a 
written Article by Shri Sheervai. He 
is discussing Moti Jain’s case. He says, 
otherwise it will be wrong.

Shri Masodkar: My comments are 
now referred to para 9 where the 
Chairman is referring and where the 
learned Advocate General says: 

- “that the principles of delay which 
apply to these proceedings are 
correct” .

What I beg to submit is that writ 
proceedings are definitely different 
from what we call the ordinary suits 
and the principle that govern doctrine 
of repose which is the underlying 
principle of all limitation laws should 
not govern the principle underlying

the fundamental rights. If a funda­
mental right is given, it must be 
available to every citizen every time. 
That is our view.

Mr. Chairman: He argues that these
are writs which are in practice in 
U.K. and if there is limitation pres­
cribed for those writs in U.K. then 
limitation indicated therein would be 
proper.

Shri Maflodkar: Iti is not exactly 
the copy of this. If the Chairman 
goes to Article 32 and 226, it is not 
a copy at all. It is something new. 
Here we as a democratic country has 
laid down something new. Some 
more powers have been given. As I 
said in my previous submissions, in 
American Constitution there is no 
provision like Article 32 but they 
passed a statute i.e., United States 
Judiciary Act. Excepting in Asian 
countries I found Article 25 of Bur­
mese Constitution but as far as our 
Constitution goes it is really a defi­
nite improvement on Constitutional
Law and there is some purpose for 
this.

Kindly see 226 and 32.

Para 9 high-lights only a matter 
of public policy. Here we are not 
concerned with public policy. Here 
is constitutional right and guarantee, 
and its enforcement.

Mr. Chairman: Those laches are 
also covered?

Shri Masodkar: No. There
will be over-lapping. Laches may
arise in different circumstances. Can 
court refuse even when we have to 
surrender our right to a particular 
man. May I invite your attention to 
the earlier decision in Kochnni’s
case—Report in AIR 1959, 142,
Bashesher Nath’s case. Suppose a 
man is discriminated against under 
Article 14. Whether it can be said 
that he had waived his particular 
right or is it capable of being waiv­
ed. Their Lordship said that it can­
not be waived. Kindly look to Arti­
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cle 14, or go to Article 29—right of 
minority. Can it be said that the 
minority has waived its right and 
therefore it cannot be enforced at 
all? It is an injunction against the 
State.

Mr. Chairman: But there, the
right is a continuous right.

Shri Masodkar: The right of liber­
ty is a continuous right. Therefore, 
the judment is not an authority for 
saying that all rights can be waived. 
So, this one—in para 9—falls short 
of the principle that there are certain 
rights which are to be exercised in 
continuity.

Mr, Chairman: You think that 
even passage of time would not. . . .

Shri Masodkar;. Otherwise, that 
will be amending the Constitution 
itself.

Shri Tenneti Viswanatham: I
am very glad that you have support­
ed this Bill at least in part. You said 
that you are doubtful whether Art. 
32 can be amended and whether the 
judgement in Golaknath’s case will 
not come in the way. But the Golak 
Nath's case only said of Art. 13, in 
which it is said that you cannot pass 
any law which takes away or abrid­
ges fundamental rights. Here, the 
Bill proposes to say that ‘no 
right shall be denied on the 
ground of delay, it is not 
abridging the right of atiy citi­
zen, and, therefore, will you agree 
with me that Gol£k Nath's case will 
not come in the way?

Shr| Masodkar: ft I may say with 
respect, what Golak Nath's case 
decides is this—you cannot abridge 
nor enhance. Part III is not amenable 
to Article 368.

Shtt Tenneti Viswanatham: Please 
refer to Judgement on Art. 13. Art.
13 says that you cannot pass any law 
which will abridge the fundamental 
rights.

Shri MasoAar: That is true.

Shri Tenneti Viswanatham: The
Bill which is before you under dis­
cussion does not abridge. Therefore, 
Golak Nath’s case does not come.

Shri Masodkar: May not.

Shri Tenneti Viswanatham: With
regard to Art. 226, you say that it is 
not on the same footing as funda­
mental rights. In fact, Art. 226 has 
been the bulwork of democracy and 
the questions which are raised io 
Art. 32 are abo raised in Art. 226. 
Therefore, would it not be inconsis­
tent if we say that *whatever may 
be denied in the High Court must 
be given in the Supreme Court’ 
although the Supreme Court is not 
otherwise an appellate authority in 
regard to these matters? You have 
got a remedy under Art. 226 as well 
as Art. 32. If a man goes under 32, 
he must get But, under 226, you say 
that he goes a bit late, and, therfcfofre, 
we do not consider his application, 
wh&tever the merits may be.

Shri Masodkar: The reply is like
this: If you see Art. 32, it is the right ^
to move the Supreme Court by proper 
proceeding^ for the enforcement of the 
rights conferred. So, Art. 32 is for the 
purpose of enforcement of those rights 
which are given in Part III as a funda­
mental right As far as Art. 226 is 
concerned, its purpose is provided 
specifically in that article. Therefore, 
our considered view is that Art. 32 
stands on a different footing. If a citi­
zen moves the Supreme Court which /  
is the highest authority, as far as Part 
n i  is concerned, it cannot be denied. 
That is otir view. As far as Aft. 226 
is concerned you kindly see—‘for any 
other ptitrpoae*. High Courts will h* 
free to take this view for any other 
purpose.

S*M Tehngfi Viswanatham: You
can circumscribe. They dhall not deny

ffite gtotirtd of delay. It does not 
subscribe. Does it?

Shri MsaodlUr: it may. Kindly > 
take an example between the fights
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which are purely statutory rights, 
#hich are enforceable under 226 ....

Shri Tenneti Viswanatham: They 
have got bfest powers under Art. 226. 
Is it your contention that the proposed 
amendment will restrict that power?

Shri Ma&Mtkar: That Would be In 
a # ay. Our view is like this. Under 
Art. 226, the adjudication is of a vefy 
wide amplitude. There may be sta­
tutory rights coming in between Art. 
226 itself. Different statutes are pas­
sed. Suppose, you say that there Will 
be no linprttation at all. The statute 
may end the right, but the High Cottrt 
will have to say something.

Shri Tenneti Viswanatham: This
enabling provision will enable the 
High Court to look into the matter. 
Afterall, what is Aft. 226?

Shri niasodkar: The amendment is 
no remedy under thp artl.de—“ ..Shall 
be denied by the ntgh Court to the 
petitioner on the ground of delay.”

Shri Tenneti Viswanatham*. This is 
only enlarging its power. Do you 
know the number of cases dismissed 
on the ground of delay? I will give 
you the list. In 1959( they dismissed 
only 83 under Art. 226 on the ground 
Of delay.

Shri S. N. Misra: In Punjab and
Haryana, 9009 cases; in Orissa—1,423 
cases; in Mysore—3,485; and in Guja- 
rat—1;833.

Slirt Masodkar: May I have a copy 
of this tabulation.

Shri Tetinett Vfetfabtthafti: here
is also this fairt ihat the titaHbfer of 
dismissals is increasing.

Shri Masodkar: That is true.

Shri Tenneti Visw«MtlUjn: in 1960, 
they dismissed only 270 eases under 
this. In 1965, the figure rose to 523; 
in 1968—588 cases. The tendency, 
tfifctefofe, Is to dismis cases in limine 
—^ o u  did not cbthe ye&tferday. You

should have come yesterday. There­
fore, get away from my place/’ This 
teems to be the attitude to put it in 
ordinary language. The number of 
dismissals is increasing.

Shri S. N. Misra: What is your 
objection? That under 2^6, the remedy 
should be limited to 90 days or 30 days 
or 60 days and not in the case of 
fundamental rights under 32-----

Shri fttasottkar: The answer is that 
fundamental rights catinot be abridged 
by the Law of Limitation. It is so 
Incapable because we will be amend­
ing the Constitution, as I said, by put­
ting a limitation.

Shri S. N. Misra: Are you aware
of a sugestion that has been made that 
it would be better that no relief under 
this article shall be denied merely on 
the ground of delay unless the suit 
or any othfcr alternative can be barred 
by limitation under any law for the 
time being in force?

Shri Masodkar: This is anfcther way 
of applying the law of limitation. 
Now for example take the matter of 
a wrongful confinment or right to 
liberty. There may not be a suit at 
all fcfovided by limitation. There can 
always be marginal cases which 
cannot be covered by limitation at all. 
Llifritaton law governs those matters 
which may come either under section
9 C. P. C. or which are specifically 
there. But here is a constitutional 
matter which advisedly does not use 
afiy limitation We do oppose such a 
provision as far as fundamental rights 
kre conteitteid.

Shri S. N Misra: Suppose my pro­
perty was acquired illegally and I can 
mov£ the High Court and I can move 
the Supreme Court also.

3tiH Masodkar: That is true.

Shri S. f i. Misra: Then the position 
Will be that the person will have to 
incur larger expenses and trouble by 
approaching the Supreme Court which 
remedy wotkld have been otherwise 
available to him by the High Court. 
If he goes to the Supreme Court; there
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will be no limitation, but in case of 
High Court, there will be limitation. 
There must be uniformity.

Shri Masodkar: If you want limi- 
taton as far as enforcement of funda­
mental rights is concerned, it is not 
possible. Article 226 may be amend­
ed to the extent of the enforcement 
of fundamental rights not being bar­
red by limitation. Then you will be 
putting both the articles on par. Arti­
cle 32 is not for any other purpose, it 
is for the enforcement for the rights 
guaranteed by that part. Article 226 
has wide amplitude, it can be operated 
upon the statutes. So, if it is only 
for the purpose of fundamental rights, 
you can suitably amend it to the extent 
of enforceing fundamental rights.

Shri S. N. Misra: Then you are of 
the view that as far as fundamental 
rights are concerned, there should be 
no limitation and the amendment may 
go in and for other purposes-----

Shri Masodkar: There should be a 
discretion in the court because suits 
are already provided. Every statute 
gives a remedy and then you go to the 
Supreme Court.

Shri S. N. Misra: You think that 
there should be uniformity as far as 
the courts are concerned. One court 
gives 30 days, another 90 days and the 
third one year. There should be uni­
formity as far as Art. 226 is concern­
ed.

Shri Masodkar: As far as unifor­
mity is concerned, that is the sole pur­
pose of the law. tn  fact that is the 
principle on which a law postulates 
the relief. But as far as Art. 226 is 
concerned, it is a very widely worded 
and we must make a distinction bet­
ween enforcement ol the fundamental 
rights and other statutory rights which 
come within the purview of Art. 226. 
You may fix uniform pattern as far 
as Art. 226 and 32 are concerned; there 
is no bar.

Shri S. N. Misra: It would differ 
from judges to  ju d g e s  and  fr o m  co u r t  
to court

Shri Masodkar: If you say for the 
purpose of enforcement of fundamen­
tal rights-----

Shri S. N. Misra: 1 am talking of 
the other remedy.

Shri Masodkar: Uniformity there 
may be, but it is in the interest of 
public that delay should be a ground 
for rejection.

Shri S. N. Misra: No rules are
framed for limitation under Article 
226. So, there cannot be uniformity. 
Do you think that there should be 
uniformity as far as limitation is con­
cerned?

Shri Masodkar: The very word dis­
cretion suggests that there cannot be 
a uniformity. The case would differ— 
from facts to facts. Is it not proper 
to leave it to the courts that they 
should decide this in given time and 
under given circumstances? That 
should be the approach.

Shri S. N. Misra: If it is so, then it 
would be proper to leave it that the 
petition may be dismissed on merits 
and not only on the point of limita­
tion. You can say that the person has 
been sleeping on his right, therefore, 
you are not entitled lo the remedy.

Mr. Chairman: You have used the 
word limitation.

Shri S N. Misra: I may tell you 
that all the High Courts are of one 
view that after a particular time— 
which each one of these courts have 
fixed—they will not entertain the writ 
petition beyond that period.

Mr, Chairman: The limitation would 
mean under the Limitation Act, or as 
laid down by different High Courts.

Shri S. N. Misra: Most of them 
have not framed rules.

Mr. Chairman: Then it is not limi­
tation; limitation will have to be clari­
fied.

Shri Masodkar: There is such a 
practice even in Bombay that beyond
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a particular given period, they would 
not be entertaining. All the Judges 
have taken the view that ninety days 
is a good limitation keeping all the 
matters in view. But the matter is 
always like this. A recent example 
is that in Bombay High Court, they 
have interfered in the matter after 
four years, although in majority of 
the cases the limitation is three 
months. They have followed the prin­
ciple laid down in 1927 the Privy 
Council that whenever there is an 
inroad on the right, that gives a fresh 
ground. So, Sir, discretion is good 
and in the interest of public policy. 
It must be left to the judges and the 
courts to find out the facts of each 
case. That is what I can say.

Shri Bhattacharyya: We find that
the rule*!# limitation has been applied 
to these two articles on analogy. What 
is your opinion on that? Can the rule 
of limitation be applied on analogy?

Shri Masodkar: Limitation is a 
definite step. Anfilogy does not arise 
in the case of limitation. Either it is 
limitation or no limitation at all. That 
is my view.

Shri Bhattacharyya: In some of the 
High Courts, from the statements 
received we find that they have fram­
ed or are thinking of framing rules 
limiting the time for the parties to 
approaA courts for relief under these 
two Articles. Can you have a law on 
limitation?

Shri Masodkar: No. They will be 
legislating because it is not within the 
scope of Article 226 Itself.

Shri Koushlk: When I put any 
question to you, ft is not to test you 
but to understand and clarify my own 
doubts. I want to know in the first 
instance, 'talking of fundamental rights 
conferred on an individual, is it open 
to him as a matter of fact either to 
exercise those rights or make an 
agreement after he comes to know 
that his rights have been violated, in 
the nature of compromise?

Shri Masodkar: No. If you look
at the inherent meaning of the various 
articles coflTferring the fundamental 
rights, they are, in a sense, the com­
mand to the State. There cannot be 
any agreement with the State against 
the Constitution.

Shri Koushlk: Not necessarily with 
the State. You are talking of collec­
tive rights. I am talking of individual 
rights conferred as fundamental rights. 
So, with regard to these rights, can 
a man, after coming to know of cer­
tain violation of his rights, either 
exercise his rights or else compromise 
his claims with the party that is res­
ponsible for violating them. I should 
think he can. Am I right?

Shri Masodkar: I doubt very much. 
Our constitution Hoes not permit this.

Shri Koushlk: You say that such
a contract would never be recognised 
under th e  Indian Constitution? Now 
supposing a piece of land of *B’ has 
been acquired by State ‘A' under law 
*C* for th e  purpose of *D\ namely, the 
construction of a factory. Now, B who 
is the owner of that particular area 
which is acquired and over which this 
factory is being constructed, knows 
that the law does nof provide for it, 
that there is a violation of his right— 
his fundamental right. Now, can he 
not compromise, knowing that a viola­
tion has taken place and there is no 
proper law for the acquisition of the 
land.

Shri Masodkar: No, and there are 
two reasons. As far as the funda­
mental right to property is concerned, 
the words are “according to law”. 
Therefore, if the law does not permit 
such an agreement and if there is 
breach of that particular law it is 
a matter concerning not only the 
fundamental right but the Act itself.

Shri Koushlk: The question that I 
am asking you is if my land has been 
acquired and there is no law for it, I 
can either take immediate steps to 
establish my fundamental rights or,
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alternatively, I may enter into an 
an agreement with that man or party 
who has violated my right. Is it open 
to me to square up the matter with 
that party?

Shri Masodkar: I doubt very much. 
You cannot contract such an agree­
ment. It would be void.

tfhri KottiJhik: It i* not a void 
agreement. With full knowledge of 
the violation of my rights I am making 
an agreement.

Shri Masodkar: No. You may take 
the example of human traffic.

Shri KooHiik: 1 have given an
example; you can explain that. Why 
do you go in for another example.

Shrt Masodkar: I would say that
it would be a void act.

ShH KOtishfk: It would be a void 
act under What law? Have I no right 
to waive my fundamental right?

Shri Masodkar: No. A fundamen­
tal right is incapable of being waived.

Shri Koushik: Well, I thought that 
1 could waive my right because it is a 
personal matter but you say that it 
cannot be. That is all I wanted to 
know. If you say that these funda­
mental rights can be enforceable by 
courts like the common law rights, 
I want to know whether it is possible 
for the courts to behave differently 
while applying the laws?

Shri Masodkar: That is a policy 
matter. Otherwise it would not have 
found a plate in Part III.

Shri Koushik: Do you mean to say 
that the Supreme Court while apply­
ing the principle of common law 
should not apply that in the case of 
fundamental rights?

Shri Masodkar: Yes, Sir. It is our 
view that should not be applied in the 
case of fundamental rights.

tStti KtmiAlft: Anywiy I hive made 
my position dltir. I onlv want to

know from you whether the doctrine 
of public policy which is meant tor the 
benefit of the public under the com­
mon law should be included while 
discussing the fundamental rights.

Shri Masodkar: We are examining 
that in the context of the Bill. What 
I am pointing out is that this Bill does 
not fall within the scope of the Funda­
mental Rights.

Mr .Chairman: Barganining out one’s 
right is treated as estoppel. Will he 
be able to plead for his fundamental 
rights in respect of anything that is 
done by him?

Shri Masodkar: This is not relevant
here because that is not before the 
Committee. Doctrine of estoppel has 
nothing to do with the doctrine of 
res judicata. Article 32 has been ad­
visedly put in Part III

Shri Koushik: These rights are sup­
posed to be si sort of giving an expe­
ditious rei&f to the persons. That is 
the principle of common law.

Shri Masodkar: That is true.

Shri koushik: The man should get 
an expeditious relief under Art. 32 on 
the ground or delay. Does it moan 
that the jnan is not to exercise his 
rights under Art. 32 and 226 to come 
before the court for an expeditious 
relief. You admit that a man seeking 
relief has to come before the court for 
expeditious relief without losing time.

Shri Masodkjtf: When we speak 
about expeditious relief, we have to 
speak about the powers of the court 
in giving expeditions relief to the 
person who comes before them say 
iven late. If this is ritft written foto 
our Constttutioii, we shall read ft by 
implication. By implfcatteii the pfedple 
who cotae before thfe Court under 
Art. 32 for getting expeditious relief 
shbuld be refused the reltef? Of 
otairse that is a larger question before 
you.
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Shri Koushik: I now put to you an­
other question. There is a common 
law. And there is fundamental right. 
Suppoie under the common law the 
court does not give relief to the per- 
snn in the plea that it has become 
time-barred. To give such a man a re­
lief under the fundamental rights 
would it be proper? You say that a 
man has got a remedy under the com­
mon law. Suppose he sleeps over it. 
His rights are barred by time. He 
cannot come to the court for relief. 
In such a case would it be proper 
that he should be given a chance of 
being heard and a writ issued in his 
favour?

Shri Masodkar: May I say that the 
Common Law rights ancT fundamental 
rights are different and have nothing 
to do with Art. 226 and discretion 
thereunder.

Shri Kousfiik: Suppose a man comes 
before the court for relief alter fifteen 
years. He loses the remedy under the 
common law. Can you subscribe to 
such a view? And can you subscribe 
to the view of a writ being issued in 
his favour?

Shri Masodkar: I think so because 
Art. 32 speaks that there shall be a 
fundamental right. It cannot be taken 
away by common law rights.

Shri Koushik: Would you deny an 
opportunity to a man at one stage and 
give him the same at another stage? 
Does it not mean that this is not good 
law or good policy?

Shri Masodkar: It is above the com­
mon law right. To clarify the posi­
tion, if you look to the purpose of 
Article 32, the position will be abso­
lutely clear. In common law right* 
there are common rights. Common 
law rights are themselves called com­
mon law rights; they cannot be con­
stitutional rights at all. But as far as 
the Constitutional rights are concern­
ed, they say that they will be treated 
differently. There cannot be any 
objection to treat them as different 
rights.

When the hon. Member speaks of 
common law rights, they are govern­
ed by common law remedies. Article 
32 is not a common law remedy, nor 
is it concerned with common law.

Shri Koushik: Under Fundamental 
Rights, it is my property___

Shri Masodkar: It is not a common 
law right. It is always stated in Eng­
land that it is not a writ of right; it 
is a prerogative right. Take for ins­
tance, the prerogative writ and writ of 
right. They are two different things. 
One is sovereign function. When 
Article 32 speaks of the right to issue 
the writs, it is a sovereign power. 
That has been expressly defined in 
Article 32. And when the Supreme 
Court or the High Court say that we 
have got this power, they mean that 
we shall exercise it in the interest of 
the State; it fs a sovereign‘ function. 
It is not a common law right at all. 
Therefore, the analogy of the hon. 
Member wouldT not help, because the 
Supreme Court can even after 15 years 
say that, ‘Well, this was in violation of 
our Constitution’. There cannot be a 
seal of time on the lips of the Supreme 
Court___

Shri Koushik: I am asking you that 
if ttie argument is logical . . .

Shri MasMkar: Logic, may I say, 
Sir, again, with due respect to the 
hon. Merftber, is not a law-----

Shri Koushik: Do you mean to say 
that there is no logic in law?

Shri MasoAkar: One eminent
jurist said that it is the experience of 
life not the logic of life. But the 
courts must have the power to say 
that here is the occasion where funda­
mental rights were trampled upon.

Shri Koushik: You just mentioned 
prerogative writs.

Shri Masodkar: They are not of
writs of rights.
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Shri Koushik: There is a certain 
amount of discretion in law to the 
court. By this amendment, are you 
not going to curtail this discretion, 
which is the essence of prerogative 
rights.

Shri (Masodkar:. No, Sir. Please 
note that Article 32 would lose its 
meaning when we are to act upon a 
given1 period of time. Therefore, I 
pointed out to the Chairman that 
there is some difference between Arti­
cle 32 and Article 226..........

Shri Kou4hlk:.Do you mean to say 
that these rights which have been put 
in Article 32 and 226 have difference 
connotations than the one from where 
it is taken?

Shri Masodkar: I do not say that 
they have got different connotations. 
But I have already pointed out to you 
that it has got a different purpose. In 
a growing democratic Constitution 
that was written, it has a different 
purpose . . .

Mr. Chairman: What he is asking 
is that where a party claims some 
fundamental right, will it be granted 
to him adversely to the rights created 
for the benefit of some other party? 
That is what he is asking.

Shri Masodkar: To that., Sir, I have 
replied to him. For the rights there 
must be a legal basis. As far as the 
fundamental rights are concerned, 
th ey  are the creation of the Consti­
tution.

I will quote one thing. There was 
one litigation upto the Supreme 
Court and the Supreme Court had 
given the finding that they will not 
interfere as far as that is concerned.

Mr Chairman: 1968—Union of India.
Shri Masodkar: 1970—Supreme

Court.

Mr. Chairman: AIR 470.

Shri Masodkar: They have taken 
the view affirming the case of Tirlok 
Chand.

They do not look to the fact whe­
ther a right is created. They simply 
ssy that right is created and then 
adopt doctrine that if a right is 
created, it must be according to law. 
If it is in enfraction with the funda­
mental right, it is no right. That is 
the difficulty.

They do not see that Article 32 can 
be suspended only under sub-article
4. That argument is not noticed.

By denying discretionary power, 
they say we will not exercise the 
power. So, they are curtailing Sub­
Articles 1 and 2 of Art 32. That in my 
humble view is not the course open.

Shri Koushik: Can you give me any 
authority in clear terms that Article
31 allows it to the Supreme Court to 
give relief for violation of funda­
mental right ignoring consideration 
of the public policy?

Shri Masodkar: How can there be 
an authority excepting which I got it 
and which I have put in my note— 
1959 Supreme Court 149—they went 
to this extent. They have made a 
distinction in that case.

Shri Koushik: Article 32(1) lays
a duty on the Supreme Court to issue 
relief for violation of fundamental 
right ignoring considerations of public 
policy and the like.

Shri Masodkar: There is no law.

Shri S. N. Mishra: There may be 
remedy in respect of a person who has 
taken possession of your property by 
filing a suit under Section 6 or 9 
of the Old Act—specific relief Act. 
My learned friend—Hon’ble Member— 
with me say that in respect of the 
same claim you cannot have two 
remedies. Is that possible or not?

Shri Koushik: You can have two 
remedies—one under the common law 
and the other under fundamental 
right. I say you have the remedy 
under the common law because limi­
tation law comes in.
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Shri S. N. Mishra: Even in respect 
of the common law civil suit based 
on specific relief Act (if that suit has 
not been filed for taking back posses­
sion or Section $ of the old relief 
Act) gives relief. The answer to this 
is ‘no*. You can file all the remedies 
under the Constitution. Is it not a 
fact?

Shri Masodkar: That is a fact.

Shri Shiva Chandra Jha: He has
gone into the intricacies. I will say 
of law and the rights,, etc. But I 
want to start from a different context 
and I would like to know from 
Shri Masodkar (as you say that there 
can be no right) right should be ac­
cording to some law. There is no right 
without law or what is the sanction 
by law? Then do you mean to say 
that there is nothing like natural 
right?

Shri Masodkar: What I said to Mr. 
Koushik needs a little addition. When 
we speak of natural rights, as far as 
India is concerned, they now form 
part of the fundamental right and 
when we speak of natural rights as 
far as natural justice is concerned, 
that forms part of the judicial pro­
nouncement. But the doctrine of the 
natural rights do not exist for ever. 
When a legislature acts, it acts by a 
particular statute.

Shri Shiva Chandra Jha: It is rlear 
that there is some natural right but 
natural law does not exist and it 
comes within the jurisdiction of law.

Mr. Chairman: They are covered by 
the Constitution or by the judicial 
pronouncements. There, all natural 
rights are covered and therefore they 
•do not remain oumtside these two 
areas.

Shri Thivn Chandra Jha: I would 
like to know that asssuming that an 
individual or a citizen is denied or 
the people in general get rid of that 
law or the constitutional frame work 
within which they have been work­
ing uptil now and the natural rights 
were covered by that constitutional

frame work till they change that frame 
work and after changing that frame* 
frork they make another fundamental 
rights and other rights according to 
the fundamental tenets of 18th cen­
tury as understood by the man in 
general. Even after the changed 
framework, natural rights take their 
natural form or shape, but until they 
change that framework they have no 
natural right.

Shri Masodkar: Is the Hon’ble
Member speaking of revolution?

Shri Shiva Chandra Jha; I am tak­
ing law from another point.

Shri Masodkar: Suppose people get 
together. They scrap this Constitu­
tion and put these new rights. Then 
there will be different rights alto­
gether*

m

Mr. Chairman: Then may be undei 
the Constitution.

Shri Masodkar: Whatever the course 
may be left. Historically that has 
happened. You will find in socialistic 
countries there is different concept of 
the Constitution itself. You can have 
that.

Shri Shiva Chandra Jha: Right to 
live, right to work right to equality, 
right to opportunity, education, ex­
pression of ideas, all these are natu­
ral rights which have been accepted 
all over the world and after 
changing the whole frame­
work, they make their law, the Con­
stitution, compatible with these ideas. 
Natural rights will take their natu­
ral form, when fundamentally, the 
whole frame-work is changed. So, 
there are no natural rights and noth­
ing like that. It is only that these 
are covered by the constitutional 
laws and Judicial pronouncements. 
Now, the question is that we are talk­
ing according to our Constitution and 
In the context of the Bill. And here,
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public policy matter was also raised. 
In these natural rights, there comes 
a stage when they are acquired 
rights, and those acquired rights are 
generally the rights to property. And 
the rights to property are protected 
by the fundamental rights and Part 
III of our Constitution. Assuming 
for instance that we the people ol 
India, the makers of law, change that 
portion of acquired rights—we just 
take that out of the Constitution ac­
cording to the procedure—and enter­
tain those fundamental natural rights 
which are not acquired rights in a 
self-evident way. Then, we will be 
going back to those original natura) 
rights by taking away these acquir­
ed rights. The next stage comes. The 
whole problem starts with the ques­
tion of property. If the question of 
right of property is taken out of the 
Constitution, we will be in full com­
patibility with the Constitution, as is 
understood generally. Now, accord­
ing to the Bill, it is to be inserted 
that 44 —  no remedy shall be denied 
to any by the Supreme Court on the 
ground of delay.” Now, this can be 
applied to two situations. My ideas, 
thinking, expression and other natu­
ral ideas are being suppressed. After
10 or 15 years, I will wake up and I 
move the Supreme Court that my 
ideas etc. are being supressed. And 
then, another aspect is that my pro­
perty rights have been suppressed, 
and I move the Supreme Court. For 
these two points, I come to the Sup­
reme Court and will start arguing 
according to the judicial way. So, 
the question is, assuming that this 
ground of delay is added and this 
amendment is made in the Constitu­
tion, will it not be compatible with 
the natural rights of ideas, expres­
sion, and not lor property, and will 
this not be compatible with the basic 
natural rights. So, this amendment 
to the Constitution would be quite 
compatible with the natural rights as 
understood. So, there is nothing 
wrong with this amendment. The 
argument started when this right is 
being used for the defence of the 
property rights. Then the matters

get complicated and public policies 
are affected. Just allowing the per­
sons after years to move the Sup­
reme Gourt for the defence, as it is 
written here, would be more for the 
public good. So, the amendment on 
the whole is compatible with the 
fundamental spirit of the natural 
rights and not acquired rights. Natu­
ral rights come out of the Constitu­
tion, and so the amendment is all 
right. When it is appl*e4 to property 
rights, complications arise. Whether 
public policy will allow this person 
to move the Supreme Court after 
years, or not, has to be decide^.

Shri Masodkar: May I reply? Pro­
bably, the hon’ble Member is speak­
ing of the personal rights like speech, 
expression etc. If I understood him 
correctly, he speaks of two different 
principles. For the purpose of the 
first, delay may not be ground, and 
for the purpose of the second, delay 
may very well be the ground because 
certain other rights come. What is 
being introduced by the amendment 
is that delay shall not be the bar. But 
I pointed out earlier the doctrine of 
conduct which may create certain 
rights; that may very well be con­
sidered by the court while denying 
the particular relief. But, on the 
ground of delay, whether the peti­
tion should be thrown out is the 
question put before us.

Shri Shiva Chandra Jha: Here is 
my question. For individual, or I call 
them natural rights or human rights, 
delay should not be put there. If 
the person moves the Supreme Court 
after years, he should not be debar* 
red from coming to the Supreme 
Court and getting his rights. But 
for property rights—-small property 
or big property—if he comes after 
years, and if there may be a clash 
with the basic public policy that is 
being pursued in the society at that 
moment, should the courts allow the 
person to move or not—that is the 
point.
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Mrtrl Masodkar: As far as the law

of limitation as it applies to properly 
goes, after a lapse of 12 years, it 
makes the other man the owner. 
There is no question of law beyond 
that. Pertaining t© property, after 
a period of 12 years, the other man 
gets the ownership under the law it­
self. Therefore, the Supreme Court 
will never interfere because the 
pther man is given the ownership. 
Such questions may arise. They may 
be adjudicated upon by tj*e Supreme 
Court under the given facts and cir­
cumstances. But this ground of de­
lay to throw out the petition is incon­
sistent with the fundamental right 
i^elf, because Article 32 is a funda­
mental right. It is neither of pro­
perty nor pf person.

Mr. Chairman: I think he has an­
swered your question clearly.

Slui Shira Chandra Jha: I am
coming to the last point. After the 
Bank nationalisation and the way 
the Supreme Court reacted, the bank 
nationalisation was again repassed by 
Parliament. And as the society is 
demanding at present that the more 
the Constitution is made compatible 
with public good or public policy, you 
can say that it should be amended. 
Now, this Bill can be thought of from 
two points of view. If the question 
is of expression of ideas and what I 
call the human rights, then, it should 
not be rejected on the ground of 
delay. But, if it is a question of pro­
perty of big landholders, after a cer­
tain period, they should be debarred 
from moving the Supreme Court. The 
Bill itself is for the good of the hu­
man rights provided there is some 
room made for acquired rights, and 
sonpe room is made for natural rights 
or human rights.

Shri Masodkar: I have already rep­
lied. If I can usefully add, I can say 
that if the Parliament thinks that 
human rights are better, it can be a 
matter of policy of the Parliament.

Shrimati Milkerjee: You said that 
the rights are the creation of laws.

I would like to submit that they are 
laws of nature. Laws are things 
which we make and therefore it is 
mot that rights emanate from law. 
We just give them recognition 
through legislation. I would say that 
as far as your fundamental rights are 
concerned, those rights do not become 
any different tomorrow tnan what 
tt}fy are today, ao long our laws are 
as they There is a delay in a 
person moving in a matter to see 
that his rights are safeguarded—why 
should that debar him?

Shri Mjw)dkar: I think, he should 
not be debarred. I agree with each 
word of Mrs. Mukerjee.

Shrimatt Mukerjee: Why are you
so definite about the reasons for 
which the courts exist. You said that 
the courts exist to execute the man­
date of the State. I think, the court* 
exist to guarantee justice to the in­
dividual.

Shri MafQdkar: The latter is cor­
rect. Courts are not to execute the 
mandate of the State.

SJiri SalgaJ; The Secretariat has 
prepared ttiis classification as re­
gards the limitations, as to within 
how many years it should be institut­
ed, or in how many years, it should 
not be instituted. What is your opi­
nion that it should be fixed.

Shri Masodkar: It should not be 
fixed as far as Article 32 is concern­
ed. Article 32 is a fundamental right 
and it should not be governed by the 
law of limitation.

Shri Saigal: It shows many of the 
cases as dismissed as regards the 
limitation.

Shri N. Misra: It appears to be 
on record. From this chart I say so. 
Normally*, the practice is that they 
do not give any reasons when they 
reject the cases.

Shri Saigal: Some provision should 
be made that they should give tb?- 
reasons while dismissing the case.
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Shri Masodkar: That has been the 

•consistent view ol 50 many courts and 
jurists that while dismissing, they, 
should indicate the reasons.

Shri S, N. Misra: When the matter 
is dismissed, the judge simply writes 
‘dismissed*.

Shri Tenneti Viswanatham: Article 
226—it is a power given to them for 
enforcement of the fundamental rights 
in Part III and for any other purpose 
and therefore, they have got a wide 
power. Now that wide power should 
not be restricted by selfdenying ordi­
nances that we are not going to exer­
cise that ptfwer if you come after 
ninety days.

Shri Masodkar: 1  have already 
made my submission on it.

Shri Tenneti Viswanatham: Article 
19(f) relates to the fundamental 
rights ‘to acquire, hold and dispose 
o f property’. Article 31 relates to the 
right of compensation. These have 
nothing to do with the existing laws 
with regard to the acquisition of pro­
perty or the right *o lose property. 
Therefore, when we deal with funda­
mental rights, the question of inter­
vening rights does not arise. The 
fundamental right is to acquire and 
dispose of property; it has nothing to 
do with the intervening right of 
somebody else.

Shri Masodkar: Yes, Sir.

(The witness them withdrew)

<ii) Hon’ble Mr. Justice D. Basu, 
Judge, High Court, Calcutta.

(The witness was called in and he 
took his seat).

Mr. Chairman: Mr. Basu, you will 
be knowing that your evidence will 
be treated as public?

Mr. Justice Basu: Yes, but in my 
private capacity as an academician?

Mr. Chairman: Yes, of course. 
Now, may I suggest that before ques­

tions are put to you, y m  may eluci­
date your position first?

Mr. Justice Basu: In fact, that is 
my idea also because, unless I give 
y.qu some idea as to the issues in­
volved, so far as I understand, there 
may be some chance of just missing 
the point

Now, though the Bill itself is very 
short, the real object I think has 
been clearly brought out in the State­
ment of Objects & Reasons. That 
object is stated in the first para of 
the Statement of Objects & Reasons. 
Now, may I draw your attention to 
the second para? The last line states 
that it is “not in the province of 
Courts to prescribe any limitation to 
any clause” . Some of the learned 
judges, it is stated have expressed 
themselves in regard to this in the 
wrong way. What they want to say 
is that even if there is no statute of 
limitation to govern the jurisdiction 
of the Supreme Court under Art. 32 
or 226, some sort of limitation should 
be applied by analogy. That is some­
thing with which I can never agree. 
That is my first point. What I want 
to say is not that everything stated in 
the majority judgment should be dis­
carded. There may be something in it 
which may be useful. What I mean 
is that where there is some delay and 
that has been properly explained by 
the litigant, he should be given relief. 
Duration of time is not the criterion 
for refusing relief under Art. 32. Art. 
236 I shall take up later on. That 
is the issue to be decided before giv­
ing of answers to questions on this 
Amendment Bill.

The second thing I want to say is 
that it is a very basic error, as some 
of the learned judges have commented 
upon, to import ideas of equitable 
jurisprudence in the matter of exer­
cise of the prerogative writs which 
belong to the common law of the 
King’s Bench of England. There are 
peculiar and special doctrines pertain­
ing to equitable jurisdiction. It 
would be wrong to import these things 
for the exercise of prerogative writs.
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If they remain they will create some 
sort of wrong impression in the minds 
of not only the lawyers but also of 
the inferior Courts, because the ap­
proach itself will be altogether differ­
ent. If it is equitable jurisdiction, the 
approach will be from the standpoint 
o f conscience and that approach will 
have to be made when the conscience 
of the litigant is not clean. When 
the party has not come with a 
clean conscience, he is not en­
titled to remedy. So the conduct of 
the litigant is a primary list for the 
•exercise of equitable jurisdiction. 
There the conduct of the litigant is 
the most important thing. So, in that 
sense even a lapse of time may be a 
good criterion because he does not 
deserve the sympathy of the Court. 
But prerogative writs are not of that 
nature. They were issued by the 
King’s Bench, on behalf of the King 
as the fountain of Justice, in order to 
remove maladministration, where the 
common law writs could reach. That 
is why these are called prerogative 
writs.

Equity came in because the common 
law was defective. That is why the 
Chancellor used to use some sort of 
‘discretionary’ remedy. Discretionary 
and extraodniary remedies are not on 
par. A prerogative writ is extra­
ordinary but not a discretionary 
T em e d y  in the same sense as the 
equitable remedies of specific perfor­
mance or injunction are.

In fact, the tabulation of cases 
which has been supplied by the Minis­
try of Law is very useful. I must say 
here that this gives a complete list of 
all the cases. Fortunately, many of 
them appear in my extracts of the 
Tagore Lectures. I would submit at 
the beginning that much depends 
upon the approach that you take to 
the subject. Nobody will say that if 
a cause of action for breach of funda­
mental rights takes place in 1950 the 
aggreived person can come to court at 
any time he likes, say* in the year 
2001. Everybody understands it. That 
Is not the point here. The test is not 
the measure or length of time but the

test is whether he has got any excuse 
for coming so late. It is evident that 
there is no time limit fixed by the 
constitution. It can be late by three 
months; again it may not be late in 
12 years. So the tabulation of these 
cases merely with reference to a 
period of time may relate to queries 
put by the Select Committee regarding 
the timelimit of three, four, or five 
years. I do not know that. But I am 
speaking on guess. As a matter of 
fact if you go through some of the 
majority judgments, there is a blunder 
committed according to me. With 
all respect due to their Lordships they 
have used expressions to suggest that 
the length of time as the test but it 
is no test at all. So also is the good 
conduct of the client. It would have 
happened before a court of equity 
jurisdiction like specific performance, 
injunctions and all sorts of things. 
Equitable reliefs are not governed by 
statutory limitations. Fortunately, in 
India, there are statutory limitations 
to even to govern an equitable 
remedy. But even then there is no 
remedy when a person does not come 
with a clean conscience and his con­
duct is such that he does not deserve 
any relief, the court uses discretion. 
But article 32 says" that the right to 
move the court is guaranteed. So, if 
the causes of action and other things 
are established, then the court has 
got no discretion in the matter.

Then of course a question might 
arise as to w h y  should an explana­
tion of delay be required. After all, 
a writ proceeding is a proceeding in a 
court. It is a judicial proceeding. It 
is not like a Panchayat. After all it 
is a court and therefore it must be 
seen whether the cases involve a civil 
proceeding or criminal proceeding or 
some of civil proceeding or whatever 
it might be. The Supreme Court has 
already held that it all depends on the 
relief that you are going to give to a 
person. A proceeding under Art. 226 
or 32 may involve civil rights, while 
criminal proceedings might arise out 
of detention etc. Once you say that 
this is a civil proceeding then certain

minimum principles governing any
2305 (B) LS-2.



sort of judicial proceeding should be 
followed. In a suit, there must be a 
plaint to show that the plaintiff has 
grievances. But, if any statement is 
wrong the defendant has to show it 
in his written statement. In a crimi­
nal case, there is a complaint or police 
report or whatever it may be. But, 
in civil proceedings pleading is re­
quired to find out the issues which 
should be determined so that the court 
can come to a decision—not in the 
air, but on the issues which are rais­
ed—on the issues to be derived from 
the plaint and written statement. It 
so happens when a suit is brought 
before the court by an individual, he 
should plead as to why he wants re­
lief. In a writ proceeding^-there is a 
petition which is required to be duly 
supported by the affidavit of the peti­
tioner or by anyone competent to do 
that, while the respondent—whether it 
is a State or any other authority—also 
comes in with what is called a counter­
affidavit or objection or whatever 
it might be. And both of them have 
got to say what they want to say in 
order to succeed. The petitioner’s de­
feat or success depends on the issues 
raised. Therefore a lot of importance 
attaches to a pleading in a judicial 
proceeding. Otherwise it will be just 
like a wild business. When a man 
comes to the court late, he must ex­
plain the delay just as a person must 
make out his cause of action. You 
cannot apply Art. 226 or 32 in a blank 
paper for the simple reason. It is not 
a tamasht—it is a judicial proceeding. 
In some of the majority judgments, 
one illustration is given that if it is 
a writ proceeding wherein someone 
makes an incorrect statement called 
suppressio veri or suggestio falsi or he 
makes an intentionally false statement, 
then he would not be entitled to any 
relief. I say that is not particularly 
an equitable doctrine. That i* a doc­
trine belonging to the law of pleading. 
There is a chapter in our Civil Proce­
dure Code which says that one will 
have to show the circumstances under 

which he comes to the court. If he 
alleges fraud or mistoV" then he has 
to show how he has committed the 
mistake or fraud has been committed

upon him. That is the law in England. 
In India the fundamental and primary 
principle of a judicial proceeding is 
also this. If a person comes up before 
the court in a writ proceeding long 
after the cause of action arises, say, 
after twelve years, it is bounden duty 
to explain as to why he has come to 
the court so late. If the court does not 
accept that explanation, it is not be­
cause his conduct is bad but because 
he has no good explanation. That is 
the law of pleading. That will apply 
everywhere whether it is a fundamen­
tal right, or other right under the 
ordinary law. The law of limitation 
is distinct from the law of pleading.

Mr. Chaii?ttan: Now* have you 
done with that?

Mr. Justice Basu: If you allow me 
I can even elaborate my points. Or 
you ma’y ask questions.

Mr. Chairman: I wanted to ask 
only one thing. Why in pleading 
there is delay is not explained.

Mr. Justice Basu: I am putting it 
very clearly that the fundamental 
right is there but if he does not ex­
plain the delay as to why he has come 
to the court so late, he has no proper 
pleading.

In the beginning I said the funda­
mental rights are to be enforced by 
a court. But in the court there are 
certain minimum rules of procedure 
that have to be followed. In the Cal­
cutta High Court a man is not allowed 
to enter with an umbrella. An Um­
brella is not a shot gun. But still he 
cannot be allowed to come there with 
an umbrella. In the court you are 
not allowed to read newspapers; you 
may say that the court is not hearing 
you and so you are only reading the 
paper. There the question of discip­
line comes. Some people may not 
agree. But even in this Committee if 
I want to sing or dance, I don’t think 
you will allow me to do so.

Mr. Chairman: He Should explain 
as to why he came late.

Mr. Justice Basu: Yes, if the plain­
tiff or suitor or litigant or petitioner

16
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or whatever name you give comes to 
coUrt and asks for a judicial relief, 
he has to do certain minimum things. 
For example, take a written pleading. 
Why is it required?

Mr. Chairman: Will it not be 
merely procedural?

Mr. Justice Basu: No, Sir, it is a 
part of the procedure. I think it has 
been already noted that the entire 
Civil Procedure Code has not been 
imported into it. But there are cer­
tain things which have been already 
imported.

So far as the pleading is concerned, 
my own impression is that pleading is 
the first step. You cannot enter into 
a temple of justice without this. 
Pleading is the first thing which moves 
the court. If you don’t disclose the 
facts, will anybody give you the relief?

Mr. Chairman: Suppose he does 
claim that his fundamental right has 
been violated, but does not explain 
why he did not come during the last 
twenty years....

Mr. Justice Basu: I appreciate that 
that would be doing the same thing. 
But I must say how the fraud has 
been acted upon, what is the point, 
my signature has been violated, some­
thing like that. That has got to be 
disclosed. You say that there is noth­
ing in the Constitution in Article 32 
or anywhere within the four corners 
of the Constitution which says that 
you must make a written petition or a 
pleading that you must disclose all 
the particulars, all the facts? That is 
absolutely correct. But, still these 
rules have been made under Article 
226. Unless the atmosphere is created 
there will be no fundamental right* 
So the atmosphere is like this.

Mr. Chairman:*Would it not be 
in keeping with the particular sugges­
tion that proper procedure ought to 
be followed?

Mr. Justice B*su* I not agree
with that observation that a funda­
mental right Is not beyond all rules

of evidene, procedure, limitation. I 
shall say something about this. These 
are basic principles, and unless I 
elaborate a little, it may be difficult, 
because the links will not be available. 
What Is the law of limitation ? Some­
body has said it is also in public 
interest. I fully agree. Limitation 
is not arbitrary. Everybody knows, 
a stale claim may also mean a false 
claim. That is true. But the statute 
of limitation, we should never forget, 
is the creation of the Legislature; it 
is a creature of the legislature, and 
there are so many decisions, where we 
find that limitation is a creature of 
statute; it cannot be imported; it can­
not be extended to other spheres by 
equitable considerations. Where there 
is no statute of limitation, there is no 
limitation. On this point there are 
hundreds of decisions. So, when the 
legislature minds, it can a statute of 
limitation relating to trespass or any 
other cause of action.

So far as the constitutional rem e­
dies are concerned, it is not subject 
to legislative restrictions, bccause 
Article 32 is guaranteed. It is never
stated, “Subject to___ ” , so and so.
If you have got a copy of the Con­
stitution, in many places it is said, 
‘Subject to such restrictions as may
be imposed by the law......... Law
means the legislature. There Is 
nothing like that in Article 32, but it 
is there only in several Articles, like 
19, 31, and so on.

So far as the fundamental rights 
are concerned, they are not subject 
to legislative restrictions. A right is 
not fundamental if it . is subject to 
regislative restriction. They cannot 
be touched. Now, if Article 32 gives 
you a guarantee, a right, to move the 
Supreme Court, the legislature also 
cannot put curbs upon this exercise 
of right by introducing a statute of 
limitation to govern Article 226. 
Therefore, a statute of limitation is 
no doubt a matter of public policy, 
but It can reach only a particular 
sphere, not within the Constitution.
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Secondly, where there is no statute 
of limitation, there cannot be any 
limitation by analogy. A constitu­
tional remedy is an extraordinary 
remedy. It is not an ordinary remedy 
which is governed by the statute of 
limitation. Therefore, any length of 
time will not measure the availability 
of the extraordinary remedy.

Suppose you are a king of England.
I come to you. Let us say that my 
fundamental rights have been taken 
away. I say give me relief. Suppose 
the correct story has not been told 
and the truth has been suppressed or 
any of the columns of the paper or 
petition are not filled in and nothing 
is disclosed—no cause of action is, 
disclosed; then how can the king give 
relief ? It is not by way of exercise 
of discretion but by asking—‘What do 
you want in your petition*? It 
has nothing to do with limitation.

There may be cases where he may 
come afer a great length of time— 
15 years. I think in one of the two 
cases relief has been given after a 
very long time—say 15 years. Three 
cheers for the judges who have done 
that, because the question is not of 
length of time, if there has been a 
clear violation of the fundamental 
right. The question is—Has he been 
prevented from coming to the court or 
has he got a right excuse? Supposing 
the cause of action arose in 1950. There 
is an affidavit alleging something out 
of which he lost all his dependents or 
he was having some disease. It 
requires three years or five years to 
be cured and if he comes after 10 
years and can show that all this time 
it was not possible for him to come 
to the court, in that case (I may 
remind you that) Section 5 of the 
Limitation Act applies even to the 
case of ordinary legal rights. The 
explanation of the delay might be 
given. So, they are asking for the 
explanation of the delay. That is the 
first point. The second Is it has (jot 
nothing to do with fundamental pr 
non-fundamental right. It has to

determine whether the courr should 
grant him the extraordinary relief.

Mr. Chairman: Therefore, you
mean that the court can conveniently 
say that because of certain reasons 
that you have not come in proper time 
we refuse to exercise the prerogative. 
It might not be barred by limitation.

Mr. Justice Basu: I have objection 
to the words ‘proper time*, if you had 
thought of length of time. (

Mr. Chairman: Proper time in a 
particular case; it being an extra­
ordinary prerogative which we have 
to exercise. We have to apply our 
m in i

Mr. Justice Basu: In these very 
papers somebody has given an illus­
tration. Suppose a man loses his 
job. He has been dismissed. In con­
travention of art 311. He has a right 
to come under Article 226. But an 
ordinary service cause does not relate 
to a fundamental right. It has been 
held without approaching the higher 
authorities departmentally, he has a 
right of revision. Certainly a man 
will not fight a lion in his den. He 
has to retain his service. He has been 
suspended or reduced. He is fighting 
with the employer. The court only 
insists that he must come to the court 
immediately. He could approach his 
immediate superior and remote 
superior to see if he can get extra­
legal treatment. If he fails, then you 
can say that he is bound to come to 
court immediately thereafter.

Supposing there Is some sort of 
statutory rule which says that when 
the Secretary takes some action you 
can approach the Minister or the 
Central Government or do this or 
that. If you are dismissed by the 
Under Secretary, you can appeal to 
the Secretary. He does that but fails. 
Will any man with a common sense 
say that to make a representation 
after 20 years thereof is a good thing? 
Therefore, a little amount of discre­
tion is left to the court. It is not an 
automation.
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Mr. Chairman: I said discretion.

I only said we will not exercise 
prerogative in our discretion. It is 
not a discretionary right.

Mr. Justice Basu: I would omit 
the word ‘discretion’.

Mr. Chairman: Would you like the 
courts to exercise this right even if it 
impinges somebody’s right?

Mr. Justice Basu: I want to make 
it clear. We must always make a 
distinction between different types of 
rights and remedies. That is a basic 
question of jurisprudence. Every­
thing is not of the same nature. 
Suppose you are pick-pocketted or 
your throat is cut by somebody. Then 
some rights are statutory. The 
remedy is given by the statute. For 
example to obtain a licence for a 
ration shop. That is governed by the 
statute itself. There are certain 
rights which are common law rights 
—right to possess my land. No 
statute is required. But to recover 
possession from a trespasser the 
statute will say, if you do not come 
within 12 years then it is time- 
barred. That is the limitation.

There are other rights which are 
not of this nature. So far as the 
fundamental rights laid down by the 
Constitution are concerned, they are 
not of that nature. They do not 
depend upon the feelings of your 
neighbour like rights under the Law 
of land—say, immovable property. It 
has got boundaries. There are people 
on each side. If you encroach 5" into 
another’s land, that is trespass.

There are other things, such as 
nuisance. You would like to play a 
gramophone record and your neigh­
bour cannot sleep. You may not 
sleep the whole night but if you do 
like that or the neighbour’s sleep is 
disturbed, then of course the question 
will come that your neighbour also 
has got certain rights. It is one of 
the basic things that you should ex­
ercise your right in such a manner 
that the other person’s right is not 
violated. So far as the fundamental

rights are concerned, it is true that 
even in the case of fundamental 
right it should not be exercised in a 
way that another man’s fundamental 
right is infringed. There have been 
cases relating to strike, picketing and 
all that where the question of right 
to form an association, conflicting 
with the similar right of the other 
man or an employee's right clashing 
with the corresponding right of the 
employer.

Under Article 32 that is not the 
question. Fundamental rights as it 
is very well-known to people, 
initiated in jurisprudence, are the 
replica of the old doctrine of natural 
rights which are incidental to society. 
So, the society cannot touch upon the 
natural rights of man. The society, 
is to serve the man and not a man 
has to serve the society. The society 
may regulate the other rights. So, 
these natural rights have been incor­
porated in the Constitution so that 
they will not be touched by the 
Legislature in the collective irterest. 
And we should never forget It. If 
that is so, what happens ? These are 
guaranteed against the Legislature 
and if an other man has acquired 
some rights because of some delay in 
my coming to the court; it cannot be 
a legitimate cause for refusing me, 
because you are not doing some 
favour to me. You are doing favour 
to the Constitution by enforcing the 
fundamental rights. But, then you 
might say that you want explanation. 
As I have said, that has nothing to 
do with the defendent. The court 
must first see whether this man (the 
petitioner) has come with a proper 
excuse and whether he is prevented 
by a right cause to come to the court. 
TTie question of alternative remedy 
may not apply. The court has already 
laid down that where there is a 
question of violation of fundamental 
rights and othei* considerations for 
refusing relief, these things will not 
apply as regards to fundamental 
rights because it is engrafted in the 
Constitution that certain rights cannot 
be touched even by the Legislature. 
Therefore, the question that the
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other man has acquired rights 
Decause oi my aeiay in coming io the 
court is not relevant.

iui. Chairman; But the law of the 
jLana says tnat the rights created m 
lav our 01 soineoody are also pro­
tected.

Mr. Justice Basu: Certainly, no 
aouoi, You iooic at the situation 
wnen it is a question oi association 
oi  the employees, and the right of the 
employer to carry out his profession. 
One is the right of association; 
another is the right to carry on 
business (91-G). I have got a right 
to stop my business and drive 
you out. There is the question 
of competition between the two 
fundamental rights belonging to 
those two persons. It is not that 
the employer will break the head 
of the employee or the employee of 
the employer’s: the power is given to 
the Legislature in the public interest. 
May I refer to the clauses of art. 19, 
because that would be better? The 
Legislature is given in the public 
interest, the right of so adjusting 
competing rights by imposing reason­
able restrictions on the exercise of 
the right. Say, in exercising the 
freedom of speech, he does not vitiate 
the right of other man. I am exercis­
ing the right of speech. By way of 
limiting it, the Law of Defamation 
will be made. Why ? Because of 
Article 19(2). The Legislature will 
make a Law of Defamation. What 
will happen in the case of a conflict 
between the different rights is already 
there in the Constitution. Suppose, 
my property has been taken without 
compensation. I come to the 
court after five years. There is a 
legitimate excuse; so, there is no 
botheration at alL Now, a Respon­
dent might say that this land was 
acquired and it was given to us for 
starting a company, or for some 
residence. I could sympathise with 
the person aggreived and I also 
sympathise the person who raises the 
point. That is quite logical. Humanly, 
that may be a very good consideration, 
but that is violating the fundamental

rights. It is for the State to give 
such Respondent ex-gratia payment, if 
he is needy. But so far as the Con­
stitution is concerned, there is nothing 
to prevent relief being granted 
to the petitioner provided it is a fit 
case for interference by the court on 
other grounds.

Mr. Chairman: In case there is 
no proper remedy provided by the 
Legislature ?

Mr. Justice Basu: There is another 
thing which might be working in 
your mind. Somebody has given an 
illustration of a case of refund in 
taxation. So far as the refund of the 
money cases are concerned, they 
should not be confused with the issue 
with which we are now dealing. The 
question is whether a law of taxa­
tion has violated a fundamental right. 
It may do that In one or various 
ways. For example, it is imposed by 
a discriminatory law. Then, Article 
14 will be hit. Supposing, the pro­
cedure laid down for imposition, 
collection etc., is violative of natural 
justice. That restriction will not be 
reasonable according to Article 19— 
(5) or (6). Then the court will sny 
that this is an unreasonable restric­
tion to carry on the profession; there­
fore, this taxation law Is void. Then 
the question comes about the 
ancillary relief. The only primary 
relief that the court will give is to 
say that this statute Is unconstitu­
tional because it constitutes unreason­
able restrictions on the fundamental 
right under Cl. 1 9 (i)(f) a (g )—his 
fight to carry on profession or his 
right of property. Then, that is the 
first thing—some sort of a declara­
tion. Then, the other thing that the 
court will do in the normal course, is 
to restrain the State or the opposite 
party from enforcing this invalid 
law. The court says that it is un­
constitutional. Therefore, the second 
one is also a primary relief. Then 
comes the question: Should he get
anything further? The question of 
refund is a question of ancillary 
relief. Various issues arise out o f 
the question of giving relief like
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refund. I may go into that question 
only if you allow me sufficient time. 
But I would tell you that that is only 
an off-shoot of the main issue because 
for the refund, there may be other 
relief available. Suit is the ordinary 
relief for a refund, for example, what 
is called a suit for money paid and 
received by mistake of fact. The 
money has been collected under an 
illegal or unconstitutional tax. Then 
that amounts to money being paid 
under a mistake of law, because the 
law is not there. “You have received 
my money. The basis upon which 
you received it was also thought by 
me to be a good law. But, today, 
the court says that that is a bad law. 
Therefore, I must get my money 
back.” The ordinary remedy will be 
to go to the civil court. The respon­
dent realised the money under a law 
which has now been declared by the 
court as invalid. Therefore, the 
entire proceedings from the begin­
ning to the end, and everything 
done from demand to the collection, 
are invalid, and I must get back my 
money. But, when it has been 
collected in exercise of the statutory 
power and that statute is declared 
illegal, then the court has got the 
power to restore that man in the 
same position where he was before.

Mr. Chairman: The case before 
me is different. Whether it is the 
responsibility of the court to reconcile 
such matters or not. I have a right 
to enrol as a voter or for election. If 
I do not do it in proper time, *md the 
election takes the place. Can I have 
the right___ ?

Mr. Jnstice Basu: That is govern­
ed by another article and not by any 
of the fundamental rights. Actually 
tliat is not a fundamental right; that 
is governed by Article 326—“Elections 
to the House of the People and to the 
legislature shall be on the basis of 
adult suffrage.........”

Now it has properly been held that 
the creation of statute will be 
governed by statutes made by Parlia­
ment under a power which is given

in Chapter 1 of the 1st list of the 7th 
Schedule, eleiction to Parliament, 72; 
you have got to lay down the proce­
dure as well as other incidence of 
the exercise of the right of suffrage. 
Therefore, that illustration is totally 
irrelevant to the present topic.

Mr. Chairman: There will be 
another cases. Here is a case. “60 
days beyond the time permitted for 
availing himself of the alternative 
remedy.” In such matters where the 
statutory authority passes an order 
in relation to a matter.........

Mr. Justice Basu: On what page
it is.

Mr. Chairman: It is on page 8.
Mr. Justice Basu: Let me read it:

“In such matters where the 
statutory passes an order in rela­
tion to a matter exclusively com­
mitted to its jurisdiction, the 
remedy provided by that statute 
must be pursued and the fact that 
a particular person has not avail­
ed himself of that remedy and 
allowed the same to be barred by 
limitation is no ground or justi­
fication for allowing him to app­
roach this Court under Art. 226” .
It means that the right is created 

by statute and the remedy is also 
created thereby. Is that a funda­
mental right ? That is also irrele­
vant, for it is not a fundamental 
right, that is statutory and non-consti­
tutional. It has been laid down that 
where the right and remedy are pro­
vided by the same statute, you must 
follow that procedure. Of course even 
in the exercise of a statutory right, 
a person might violate the Constitu* 
tion. These are the niceties of law. 
While exercising a statutory law, you 
may violate anothers fundamental 
right.

Mr. Chairman: How would you 
reconcile to dismissal in limine ?

Mr. Justice Basu: You pem it me 
to refer to a decision which is report­
ed in the Calcutta Weekly Notes. 
There I have dealt with this in detail
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and as to what should govern the 
court for dismissing in limine. I have 
discussed this law thread-bare on 
that subject. I have said that if there 
is a justiciable issue, if you have got 
something which should be decided 
by the court, whether that is correct 
or not, that is not the point. The 
point is whether you have got some­
thing arguable. If you have nothing 
arguable, that must be dismissed in 
limine, but supposing you have got 
an arguable issue, whether funda­
mental or otherwise, the court is 
bound to issue a Rule and I am 
supported by some of the Supreme 
Court decisions. Now the Supreme 
Court decisions are not uniform, but 
the consensus of the Supreme Court 
decisions is on this point that if there 
is an arguable issue, the Rule should 
not be refused.

Just to reduce the work of the 
court, dismissal in limine without 
taking into consideration whether 
there is an arguable issue or not, 
would not be correct. You can go in 
appeal, if it has been decided by one 
Judge to a division bench of two 
Judges. In some of the High Courts, 
a petition urder Article 226 is heard 
by a division Bench; supposing dis­
missal in limine is made by them, the 
only way is to go to the Supreme 
Court under Section 136. It is again 
a special leave, discretionary and ex­
traordinary. I may tell you that a 
very eminent lawyer of the Supreme 
Court, who has got a very prolonged 
and respectable legal backing in his 
career has told me with great remorse 
that during the last vacation of the 
Supreme Court, the dismissal in 
limine of petitions has taken by l°ts*

You will appreciate that to reduce 
the number of cases before the 
Supreme Court and High Court is no 
consideration in a court of justice.

Mr. Chairman: Would you make 
some distinction between Articles 32 
and 226 ?

Mr. Justice Basu: In regard to 
226, I have always held it that the

enforcement of fundamental rights is 
the duty both of the High Courts and 
the Supreme Court —All the stalwarts 
of the Supreme Court like Justice 
Patanjali Shastri have said from the 
very beginning and very rightly that 
the fundamental rights are guaranteed 
by the Constitution against the 
legislature and it is a duty of the 
courts to enforce the fundamental 
rights. I would never budge from 
that position.

Article 226 reads :

“Notwithstanding anything in 
Article 32, every High Court shall 
have power, throughout the terri­
tories in relation to which it ex­
ercises jurisdiction to issue to any
person or authority___ for the
enforcement of any of the rights 
conferred by Part III and for any 
other purpose."

Some part of it is common with 
Article 32.

In so far as Part III, is concerned, 
once you say that the right is 
guaranteed, if there Is any law which 
contravenes a fundamental right, that 
will be void. But during the early 
days of the working of the Constitu­
tion some .of the Supreme Court 
judges unfortunately have thought 
that even so far as fundamental rights 
are concerned, the jurisdiction under 
Art. 226 is discretionary. That is 
not correct. Now the Supreme Court 
has corrected the position, that it is 
the duty of the the High Court as 
much as it is the duty of the Supreme 
Court to enforce the fundamental 
rights. So, even if the party comes 
after a lapse of years T should say 
that the length of time should not 
be a measure because I agree with 
the proposition which has been very 
clearly stated in the Statement of 
Objects and Reasons, that it is not in 
the province of Courts to lay down 
the statute of limitation. So, length 
of time should not be a consideration 
even there, even so far as my expla-
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nation clause is concerned. That is 
why I have not changed that. But I 
think it should be applied to both 226 
and 32 because once the Supreme 
Court has followed that this is as 
much a duty of the High Court to en­
force the fundamental rights, the same 
amendment should apply to both. You 
will see that in the last page of the 
cyclo-styled papers I have said that 
the same amendment should be made 
in both the clauses, and I want to 
stick to that. Heavens will not fall if

you add that. So, I would say that 
limitation of duration of time should 
not be the basis.

Mr. Chairman: I have done now 
You are in the city tomorrow.

Justice Basu: Yes. I shall be glad 
to assist you as many times as possible.

Mr. Chairman: Thank you. We will 
meet again tomorrow at 10 o’clock.

( The witness then withdraw).
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(I) Hon’ble Mr. Justice Basu.

<The witness was again called in and 
he took hi4 seat,)

Mr. Chairman; Before my colleague 
asks questions, may I put one ques« 
tion?

Mr. Justice Basu: After you finish, 1 
may be permitted to say something in 
continuation of what I said yesterday 
*o that the questions by the hon. Mem­

bers may be put in the proper direc­
tion.

Mr. Chairman: My question is this 
Is the fundamental right extinguish* 
able by lapse of time by the conduct 
of the party?

Mr. Justice Basu: The answer is an 
absolute ‘no’. What I propose to do 
now is this. This may be helping the 
Committee also. I would like to five 
my comments on the report of Shri

24
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Seervai though of course that haa 
com e to me informally.

Mr. Chairman; Yes, you can do so.

Mr. Justice Basu: These questions 
are bound to arise. After all 
Shri Seervai also is an eminent man 
and there is no doubt about that. I 
have my personal respect for him. I 
have known him personally also. He 
has got a very mature experience at 
the bar. Here he is giving a written 
memorandum. Apart from that he 
has written a book on the subject. 
We must also pay attention to that. 
Now you may be quite anxious to 
know what my reactions are. My views 
are absolutely to the other direction. 
Let us first take up Shri Seervai’s 
Report, page 2, para 2. One thing 
which should be mentioned here is 
that Shri Seervai or some other peo­
ple think that the law of limitation 
is also a part of the law procedure like 
the Civil Procedure Code or something 
like that. In jurisprudence, the Law 
of Limitation is no doubt called an 
adjective law. No doubt, in a way, 
it is a means of enforcement of a legal 
right Which a person may otherwise 
have got. But it is not purely a law 
of procedure. Take for example the 
Limitation Act, 1908. Many of you 
have seen Sec. 28 of the Act. That 

extinguishes the right of one person 
and created it in favour of another. 
Now the Chairman had asked me whe­
ther the Fundamental Right was ex- 
tinguishable? All law of limitation 
is partly substantive and partly pro­
cedural, and if we said that the en­
forcement of fundamental rights 
should be governed by the main prin­
ciples or the primary principles of law 
of procedure still it does not follow 
that the law of limitation being a part 
of the procedure must also apply to 
the fundamental rights. Because the 
Law of limitation is a creature of 
Statute and cannot be extended be­
yond its terms. This is the preliminary 
thing I want to say.

In para 2 he said: "In my opinion,
the Bill raises far-reaching questions

relating to the administration of 
justice, and if passed, would be pro­
ductive of great public and private 
mischief.. .” . About that, my humble 
opinion is that the fundamental right 

is the greatest mischief that any demo­
cratic country gives. In an autocra­
tic regime like that of the Czar of 
Russia or the Stewarts of England 
there could be no fundamental rights, 
no individual rights. We have not 
only got legal, individual rights as 
they have got in England, but we 
have enshrined some of them in a 
written Constitution, saying that chis 
is an invoidable part of the Constitu­
tion which cannot be wiped off even 
by the peoples* representatives, even 
by the popular votes of the people* 
Even if a mischief has been done, I 
must add that so far as I am concern­
ed, whatever be the weight of that 
opinion, if there be anything worth 
mentioning in the Indian Constitution, 
that is Part III.

The next thing is that he says: 
“Except where a right is conferred 
on grounds of public policy, e.g. aboli­
tion of untouchability, every right 
conferred on a person is for his bene­
fit and it is open to him not to exer­
cise the right or to make such arrange­
ment as he thinks fit, if he believes 
that his right is violated___ 99

I have got to say something on this 
point. The latter portion of this sen­
tence deals with the doctrine of wai­
ver which has also been referred to 
in another part of this note.

Now, you know very well that the 
law is divided into two parts: Public 
law and private law. The doctrine of 
waiver is part of the law of contract, 
which is private law. It has been 
held by the Privy Council in Dawsons 
case that the doctrine of waiver is 
founded our implied express contract. 
The doctrine of fundamental rights is 
part of public law. For the same 
not be imported into the realm of 

reason, the law of acquiescence can- 
that the doctrine of waiver cannot 
fundamental rights. So also I say
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be imported into the realm of pubHc 
law. Of course, there is something to 
say against that. In the United Sta­
tes there is one right to which they 
have applied the doctrine of waiver 
occasionally. That is the doctrine of 
immunity against Incriminating state, 
ment. In our Constitution, we have 
got Article 20(3). The American 
Constitution has got something cor­
responding to that, that no man can 
be compelled to b$ a witness against 
his wishes. No person shall be com­
pelled. But supposing I am not com­
pelled, and I jump up into the witness 
box and say, 1 shall give evidence’, 
is it a breach of the constitutional 
provision? Is that a waiver? It is 
not waiver. That will not come 
within this prohibition because I have 
not been “compelled” that is now 
permitted by s. 342A of the Criminal 
procedure Code.

He says: 14-----and it is open to him
not to exercise the right or to make 
such arrangement as he thinks fit, if 
he believes that his right is violat­
ed___” It is absolutely correct, that
if I prefer to sleep all the 365 days 
or for six months like the <Kumbha- 
kama’, nobody can compel me to 
wake up.

Mr. Justice Basu: Well, we must 
be afraid of everybody, just as 
we should be afraid of our ownself. 
First of all, supposing there is a one 
rupee note and I do not take it up 
but if there is one lakh of rupees, I 
take up that with a fear in my mind.

We in India are distrustful of the 
judges individually. Though I am 
myself a judge, I do not say that I 
am a demi-God. At least some sort 
of objective standard should be there. 
Where there is no statute of limita­
tion should we leave it to the judges 
individually to coin up a particular 
length of time? Therefore, length of 
time can never be the standard. When 
the petitioner comes and says these 
are the reasons, why I could not come 
yesterday—because my mother’s sradh 
ceremony was being performed,—who

is the devil sitting on the Chair who 
will not listen? That is the question.

It has been established by the high­
est authority that a fundamental right 
cannot be extinguished by lapse o f 
time or by inaction. A fundamental 
right cannot be extinguished either by 
estoppel or by acquiescence or by 
lapse of time. In fact you will be 
interested to know that so far as the 
royal authority in England is con­
cerned it has been held by the House 
of Lords very recently that preroga­
tive is not lost by lapse of time. It was. 
last exercised in the 17th or 18th cen­
tury in the case before the court. 
The doctrine of waiver of fundamen­
tal rights under our Constitution, I 
submit respectfully is not sound in 
jurisprudence. The suggestion is chat 
all the fundamenatl rights contained 
in Part III are not inserted on grounds 
of Public policy; it is only a few o f 
them for example abolition of untojeh- 
ability is considered to be the public 
policy in India. Similar is the provi­
sion that there should be n& discri­
mination between man and man. I am 
sorry to say that this is absolutely in­
correct and if there is any spirit here 
of those people who had made this 
Constitution he would protest against 
such a statement.

There is doctrine of double jeopardy 
which is in Article 20. I am taking 
very minor instance. No person shall 
be prosecuted or punished for the 
same offence more than once. The 
question is that a person has com­
mitted theft, and for the theft at my 
house, he has been convicted by a 
sentence of fine. Then I tell Mem­
bers of Parliament, no this is a very 
bad man. It should not be like this. 
He must be prosecuted again. Induce 
the police. Bring another case against 
the man, perhaps stronger case,—to 
send him to jail. I may tell you 
Supreme Court has done some injus­
tice to this clause. In England If a 
man is tried and acquitted then he 
cannot be prosecuted again.
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Our Supreme Court has said, well 
one part is in the Cr. P.C., the other 
part is in the Constitution. I have 
given reasons in my commentary and 
why that interpretation should not be 
accepted. I want to put as a layman.
Is this for the benefit of that man, 
for the individual or is it for the bene­
fit of everybody in the land? It is 
one of the essential principles of 
Justice—natural justice. This immu­
nity from double jeopardy is derived 
from the philosophy of natural jus­
tice. It is not a matter for indivi­
dual bargain.

In England the best feature of ad­
ministration of justice is the presump­
tion of innocence against the accused 
so that any innocent person may not 
be convicted. Before the advent of 
the modern system of administration 
of justice, there was trial by ordeal. 
There was not trial at the beginning. 
Either you walk on fire or touch the 
fire or something like that. The man 
may be dead. He need not be con­
victed. That was replaced by the 
system of trial by jury—12 Members 
who are gentlemen of the neighbour­
hood. They tried in a crude manner 
but even then it was much better 
than the ordeal. After hearing the 
evidence, yooi are held guilty of theft. 
That was supplemented by the modern 
principle of jurisprudence, i.e., the 
presumption of the innocence of the 
accused, and another thing that he 
must be tried only once. If there is 
error in trial, there may be revision 
or ^Dmething like that, but not a 
fresh prosecution.

In India Section 403 of the Criminal 
Procedure Code is there. Underlying 
that is the principle that he must not 
be tried for the same offence twice. 
Is it simply for his benefit or is it 
the public policy of this land that 
no man should be tried twice judi­
cially for the same offence’

Part III is for the benefit of the 
public and the makers of our Consti­
tution thought that, they should en- 

> shrined them in the Constitution to

safeguard them from legislative intru­
sion only because it was for public in­
terest and that these are the minimum 
safeguards and guarantees against mis­
carriage of justice. It does not rest on 
anybody's sweet will or anything 
else. So, that is my belief.

Para 3: Fundamental rights are
for public benefit and for the public 
interest. They cannot be waived on 
the sweet will of the person. The 
chapter on fundamental right does 
not make any reference to rules to 
Civil and Criminal Procedure Code.
The limitations have been referred to 
in Trilok Chand’s case. My comment ig 
that not all the provisions of the 
Civil Procedure Code or the provi­
sions of the Indian Evidence Act 
will apply but only those primary 
principles which go with the estab­
lished notions of natural justice or 
established notions of judicial proce­
dure. So, therefore, I have no objec­
tion even to that part. Then he says 
that fundamental rights themselves 
are made subject,—speaking broadly, 
of restrictions in the public interest.

Mr. Justice Basu: I told you yester­
day that it is only in Art. 11 that the 
power to impose restrictions upon 
fundamental rights has been conferred 
on the Legislature to be made in 
public interest. For example, you 
look at Art. 19(5). “Nothing in sub­
clauses (d), (e) and (f)—that means 
right of liberty —shall affect the 
operation of any existing law in 
so far as it imposes, or prevent ;he 
State from making any law imposing 
reasonable restrictions on the exer­
cise on’ any of the rights conferred 
by the said sub-clauses either in the 
interest of the general public or for 
the protection of the interests of r»ny 
Scheduled Tribes.” There are nume­
rous instances given in the text-books 
and you can find from anv of them 
what come* under reasonable restric­
tions in the public interest. For 
example, in the interest of public 
morality, they may say that you may 
not use your house for being used as
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a brothel. That is not given in the 
Constitution. But they empowered 
the Legislature to make a law to im­
pose reasonable restrictions upon the 
use of the house. My comment on 
(3) is, that it is restricted to the 
specific ambit, of Art. 19, and Art. 32 
or 220 should not be interpreted in 
general as limited by such considera­
tions. 11 we Import that doctrine in 
Art. 32, it would be doing what I 
should say improving upon the archi­
tecture which has been built by the 
framers of the Constitution by some 
sort of usurpation.

Now, para 4: "Articles 32 and 226 of 
the Constitution mention by name 
the various writs which the English 
Courts have issued for centuries.”

“ -----Except for the writ of
habeas corpus which involve the 
unlawful imprisonment of a 
person either by a public autho­
rity or by a private person.........
all considerations relevant to the 
adminstration of justice are borne 
in mind in granting or refusing 
the wrist.” This is not correct in 
toto.

“For centuries it has been set­
tled in England that these writs 
must be applied for with the 
utmost expedition, and as regards 
the writ of certiorari a period of 
six months has been prescribed 
ai a period within which an ap­
plication must be made with 
power to the Court to condone 
delay if sufficient cause is shown.”
Now, the first thing that I want to 

caution is to link or classify all the 
prerogatives in one clause. As a mat­
ter of fact, all these wilts have in­
dividual traits or features which are 
not of the same order. As a matter of 
fact, habeas corpus and mandamus 
cannot be put tngether. To certain 
extent, habeas corpus is a writ of 
tight. You can get habeas corpus 
once you are able to show that the 
imprisonment is illegal. But man­
damus is said to be discretionery and 
there are certain principles which

would govern the exercise of manda­
mus. Each one of them have got 
individual characteristics. So, to say 
that all the consideration of adminis­
tration of justice will apply to the ad­
ministration of each of the rights is 
not complete or fully correct. Now, 
the second thing is “for centuries it
has been settled in England___”
This is incorrect. The six month 
limitation for certiorari has been pres­
cribed only in the English Supreme 
Court Rules. They have framed RSO 
and there, they prescribed six months 
limita.ion. That is the rule of the 
English High Court or Supreme Court. 
Now, if our Supreme Court formula­
tes a rule like that, the question will 
arise whether we could engraft such 
a rule in view of Art. 32(1). The 
difference between England and India 
is that we have got guaranteed funda­
mental rights, and it is in aid of 
those fundamental rights ihat the 
prerogative writs have been imported. 
There is nothing like that in Eng­
land. Therefore, there is nobody in 
England to say or challenge the vali­
dity of the Supreme Court Rules by 
which it has been provided that six 
months is the limitation. If such 
a controversy arises in India, and if 
we lose the fundamental rights as 
barred by limitation, then there is an 
end to the Constitution and to the 
system of constitutional government 
in India. It would be better to scrap 
the Constitution the next morning.

The next thing I want to say about 
certiorari is: In Engliand there was
a doctrine that if the legislaiure by a 
statute excludes the remedy of cer­
tiorari right, then the English High 
Court (or Supreme Court) cannot 
issue a writ of certiorari. For exa­
mple, there is a statute, which pro­
vides that an order shall be final, the 
English court3 had held in the past 
that in such a case the writ of cer­
tiorari had been excluded. But, the 
English people are indomitable. They 
fight for justice. Therefore, after­
wards they found that this doctrine is 
not salutary, and by the recent 
statute—The Tribunals & Inquiry Act* 
1962, it has been provided that the
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writ of certiorari cannot be excluded 
by statute. So, even in England, the 
law to day is that toy legislation, you 
cannot exclude the prerogative writ 
of certiorari. Fortunately for us, in 
some cases it has been held that in 
India that prerogative writs cannot 
be excluded by statute because our 
right is guaranteed under 32(1). 
Therefore, it would be unconstitu­
tional for the legislature to say that 
on certain occasions certiorari shall 
not be available or certain orders of 
the quasi-judicial authority shall not 
toe available for judicial review. It 
would be unconstitutional and a most 
regrettable state of affairs. There­
fore, it does not help to say that. 
For centuries in England it has been 
held that there is a limitation for 
certiorari right/’ There is no limi­
tation in India. If such rules are 
made, they would be subject to con­
stitutional challenge. And so far 
as my hope goes, I hope that our 
Supreme Court judges will not fall 
into this trap. They will not com­
mit this blunder by making a rule of 
limitation for the prerogative writs.

The next thing is lhat he has cited 
an old decision of the Calcutta High 
Court. My preliminary comment 
is that much water has flown down 
the Gange3 since then. To cite this 
case is not a good precedent. He 
says that "the purpose for which the 
writs should be issued follow from the 
name and nature of the writ itself 
and it has been rightly so held.” I 
think that it is totally irrelevant to 
what we are discussing now. Art. 226 
may be used for the enforcement of 
fundamental rights—50 per cent for 
the fundamental rights and 50 per 
cent for the enforcement of other 
legal right. This ‘other pur­
poses’ has not been defined in the 
Constitution. So, some judicial ex­
position was required to interpret 
what is meant by ‘other purposes’. 
This case is a commentary upon the 
‘other purpose’. We are not con­
cerned with the 'other purposes’ at 
the present moment. My only com­
ment is that this decision will not 
help us to the solution of the problem

before us. And so far as the first
portion is concerned, when he says^
that the essential principles of the 
prerogative writs are imported, does 
he want to say that the rules of the 
Supreme Court of England have been 
imported by the makers of our 
Constitution in Art. 32? If the answer 
be in the negative, you can altogether 
ignore para 4.

Now come to para 5. In this para, 
he says of the general doctrines of 
procedure. He cited the doctrine of 
res judicata. He has given the 
case of Daryao V. State of UP. It is 
given in page 4. My submission on 
this point is like this. Daryao VS. 
State of U.P. is not a toad decision at 
all so far as its one portion is con­
cerned. That portion is that the doc­
trine of res judicata may apply to the 
decisions of prerogative cases. For 
example, ther is one petition under 
Art. 32. That is decided on merits on 
all issues. He loses, should he be 
allowed to bring another petition? So 
also regarding petitions under Art. 
226. But supposing he brought one 
petition under Art. 226; that has been 
decided, should he be debarred 
from bringing another petition in 
Supreme Court. Certainly not. I 
have given reasons for this answer 
in the Tagore Law Lectures deliver­
ed by me and those have been con­
sidered as irrefutable and irresistable 
arguments By certain foreign autho­
rities.

Shri Koushik: In deciding a petition 
under Art. 32(1), should not the prin­
ciple of res judiciata be discussed on 
a point of public policy?

Mr. Justice Basu: I was only want­
ing to say that the object of the pre­
sent amendment is to say that mere 
delay would not be a ground for 
refusing a petition under Art. 32. That 
has not to do anything with res 

judicata. Largely speaking, I say that, 
res judicata 13 one of the principles 
which are based on public policy, 
there is no doubt about it. That is 
called the principle of finality of liti­
gation, otherwise it would go on.



I do not agree wth the latter deve­
lopment of barring an application 
under Art. 32 because a previous ap­
plication under Art 226 has been 
decided. But I do not know, why they 
have applied res judicate to this 
situation. The answer might be that 
they want to avoid plurality of cases 
before the Supreme Court. That, I 
submit is not a judical doctrine.

Shri Koushik: I am asking you
not only with regard to res judicata 
on a point of public policy there are 
several principles which are actually 
taken into account in 'judging whether 
a certain writ is to be issued or not. 
Do you agree that this is correct?

Mr. Justice Basu; I have al­
ready said that all these belong to 
the same rank, but these doctrines do 
not belong to the same class.

Shri Koushik: Are they not in­
tended to prevent mischief or to see 
that justice is done?

Mr. Justice Basu: That is true 
but they belong to different branch 
of jurisprudence. We could not 
bring them together. At the begin­
ning, I have said that so far as the 
doctrine of waiver is concerned that 
pertains to the law of contract. 
There is no scope of importing the 
law of contract to the realm of 
fundamental right. Aquiescence is a 
doctrine or equity or the court of 
chancery. It has to do nothing 
with the common law prerogative 
writs. Therefore, the doctrines of 
acquiscnece or laches have no ap­
plication so far as the rights outside 
Equity are concerned.

Estoppel is a doctrine pertaining to 
the law of evidence. In India we do 
not have the equitable estoppel.
Whenever the question of estoppel
arises, we have to apply Section 115
of the Indian Evidence Act, and it 
says that if a person makes a certain 
r^resen+ption which induces the 
other party to change his position 
then the right belonging to the first 
man will not be enforceable in a 
court of law. That also is not of

the same nature as acquiescence. 
Now coming to the doctrine of res 
judicata, it h  what is known as estop­
pel by judgement. That is not ex­
actly a rule of evidence. Res 
judicata is not merely evidence but 
something more, estoppel by record. 
That means not that you have done 
something, not that you have made 9 
representation, but that the court 
has decided your case. Say, in the 
year 1947, you brought another peti­
tion and you lost it, therefore, no 
evidence will be allowed because 
there has been a decision by a proper 
tribunal. Therefore, why should we 
enter into all these complcations of 
different branches of law.

I will explain this.

The people cannot behead you 
twice. What can they do after your 
head has fallen? The Japanese want­
ed to do that with the Chinese when 
they invaded them. We have here 
adopted the English system of justice. 
And there are certain basic princi­
ples of English system of justice 
which are now still being followed 
in India. You want to adop a new 
system of jurisprudence. For example 
the Indian Penal Code or the Civil 
Procedure Code are sought to be re­
vised. That is now before the Law 
Commission.

Mr. Chairman: Let us talk about
the present position.

Mr. Justice Basu: The law of res-
judicata will apply to proceedings 
under Art. 32 or 226 if the same court 
has heard the petition. That can be 
decided on merits. But, I protest 
against that part of the decision where 
it has been held that if a person has 
been denied the relief by a High 
Court, he will forfeit his right to 
move the Supreme Court which is as 
guaranteed under Art 32, it is not a 
good judicial principle.

The next point is about this. The 
rule of pleading provides for insisting 
on your cause of action. The Supreme 
Court has held already on this point
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that if by a change of circumstances, 
some thing new has taken place, then 
the doctrine of res judicata will not 
apply. Suppose he brings a petition 
in a particular situation. There the 
question of applying Art. 14 does not 
arise. But, by a change of circum­
stances something new may have taken 
place, which has caused discrimi­
nation.

Mr. Chairman: Thfct is self-evident.

Mr. Justice Basu; I have got to 
explaint it. When the question is 
put to me, I must answer it. Yester­
day a question was put to me. Sup­
pose some right accrued to the other 
party by lapse of time. Should we 
consider delay, in such circumstances 
as sufficient for rejecting a 
petition under Art. 32? I am 
giving you a concrete ex­
ample. Art. 13,15 and 16 say that 
there should be no discrimination 
against any citizens on grounds of 
religion etc. It has been applied by 
the Supreme Court even in the 
matter of government service. Sup­
pose there is a patent discrimination. 
There s no doubt that an individual 
can come after five or ten years to 
the Supreme Court saying that Art.
14 of the Constitution hai been
violation, if he can properly explain 
why he could not come earlier.

When a person asks for leave 
against the administration on this
ground, he must implead in that
petition all other employees who
would be affected if relief is given to 
him. Such opposite party can also 
raise many issues and may even bring 
before the Court such objections as if 
he has lose this or that because the 
petitioner has not come to Court on 
long. What the court has to do in 
such cases Is that it would hear also 
his point of view and then decide. 
The person affected seeks to get his 
fundamental right enforced. Under 
the Constitution of India, the Presi­
dent of India, Members of Parliament 
and the Ministers and Judges who 
have taken their oath to uphold this 
Constitution have got the duty to 
safeguard this right of the particu­

lar person. The person should not 
be refused relief on grounds of limi* 
tation or the like, whatever consi­
deration be shown to the Respon­
dents grievances.

Paragraph 6 deals with principles 
of res judicata. I need not dilate on 
that. Paragraph 7 deals with waiver. 
We need not go on that. There is a 
world of a difference between ordi­
nary civil litigation and writ proce- 
dings. The principles governing 
ordinary civil litigation should not 
apply to the realm of prerogative 
writs or to the enforcement of the 
fundamental rights. That is why in 
fundamental- rights there is a sepa­
rate chapter—Chapter III.

Now I come to para 8. This is also 
about waiver. But the Supreme 
Court has held that in the circum­
stances of the case, he has a right to 
press his cause of action. He may 
say that he has got the right to object 
to the formation of—constitution of— 
a jury. For example, a Negro may 
say that there must be some Negro 
in the Jury. If he is convicted not­
withstanding such objection, the 
conviction is quashed if, however, he 
has stood the trial without raising 
any objection that the jury was not 
properly constituted. And so he has 
lost the case he is not heard 
in the objection thereafter. We are 
not discussing that question here. 
We are discussing a simple question 
as to whether the court can say when 
a person is deprived of his funda- 
menal rights that he should go home 
without his being heard because he 
has come after the lapse of any 
particular period of time. There has 
been no trial at all in this case. Thfc 
is the simple question and nothing 
else.

Now I come to para 9. In my 
opinion the majority judgment of the 
Supreme Court in the case Of Tilock- 
chand Motichand v. H. B. Munshi 
Will apply to the delayed writ pro­
ceeding is correct. It is said—They 
proceeded on grounds of public policy 
which are part of our law and such 
public policy subserves the public 
need. There is no reason why statutes

2305 L,S.
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of limitation should bar every claim 
but should not bar the claim of en­
forcement of fundamental rights. In 
my opinion, the Limitation Act 
should provide a relatively short 
period for the enforcement of funda­
mental rights as would appear to the 
court to extend the time for suffici­
ent causes”.

May I give an extra-judicial ans­
wer to this observation? There are 
some of the architects of our Consti­
tution—who are still alive. Shri 
Mushi is the only person who is 
alive I think. Why don’t you get his 
opinion also on this. If he agrees,

.1 prepared to wipe out all my 
evidence from the begining to the 
end. I use a very simple word that 
this statement is very atrocious. If 
the statute of Limitation should bar 
other claims why should it not bar 
the claim for the enforcement of 
fundamental rights? In my opinion, 
instead of longer period a relatively 
short period should be provided for 
enforcement of fundamental rights.”

I am sorry to say that I would 
rather join the D.M.K. in burning the 
Constitution if this suggestion is ac­
cepted. The sooner it is done the 
»'!.-er it is. This is my simple 
answer. I may add that the judg­
ment of the Supreme Court has made 
this rather complicated. 1 have no 
objection to the first sentence in the 
first case in the tabular statement 
made here. If this is the proposition 
that is adhered to by the Supreme 
Court namely, that no relief should 
be given to petitioners who without 
any reasonable explanation approach 
this court after inordinate delay I 
would not have come here and I 
would not have submitted my memo­
randum. But you see here that at 
least there are 13 Supreme Court de­
cisions which lay stress upon the 
enough of time.

So far as reasonable explanation is 
concerned, this is the judgment of 
Justice Sikri. He said:

“No relief should be given to
petitioners who without any rea­

sonable explanation approach 
this court under Art. 32 after in­
ordinate delay.. . . ”

I would only request you to turn over 
the pages of Mr. Justice Sikri in 
Tilockchand’s case next.

Look at the next portion of third 
paragraph. That yardstick of time, 
that length of time, has again been 
introduced in Tilokchand’s case. In 
Rabindranath’s case they have taken 
both the things:

“Each person ought to be en­
titled to sit back and consider 
that his appointment and promo­
tion effected a long time ago 
would not be set aside after the 
lapse of a number of years. 
There is a limit to the time 
which can be considered reason­
able for making representa­
t io n s ....H

1 do not accept this statement that 
there is a time limit which can be 
considered reasonable for making 
representations. I ask you, ‘what is 
your reasonable time-limit’; none 
will agree with each other. I am very 
sure. One hon. Member may say 
one year, another may say three 
years, another may say five years and 
so on.

Look at other things. Allow me to 
read out the judgment of several 
judges. 1 may also give some illus­
trations; otherwise you may think 
that I have given a distorted version. 
Please see Item No. I, at page 6. 
Union of India vr K. K. Colliery Co* 
A.I.R. 1969 S.C. 125 (Justice Hegde): 
The most surprising thing is that 
Justice Hedge, whose judgment is 
very, very liberal, at page 2—says, “It
is not a discretionary power-----” ,
that very learned judge says here, at 
page *:

“The impunged notification was 
issued on October 9, 1963! and the 
writ petition was filed on March 
23, 1964, well within 6 months o f 
the date of the notification* Thi»
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delay is not sufficient to refuse 
the relief prayed for.’*

I am giving other illustrations also. 
See page 8, item No. 1—Tirumurthi 
Tran sports v. R.T.A., Coimbatore 
(1970) IM.L J 14 (M.M. Ismail J.):

“In such matters where the sta­
tutory passes an order in rela­
tion to a matter exclusively com­
mitted to its jurisdiction, the re­
medy provided by that statute 
must be pursued and the fact that 
a particular person has not avail­
ed himself of that remedy and al­
lowed the same to be barred by 
limitation is no ground or justifi­
cation for allowing him to ap­
proach this Court under Art. 226.
In matters like this, where a per­
son complains against tony order 
of the RTA, he should come to 
this Court with the utmost prom­
ptitude for the protection of his 
interest which is purely individual 
and peculiar to him, as against 
the public interest sought to be 
served by the order of the 
RTA-----”

Come to No. 4, page 9: “When tax 
is levied by a mistake of law, it is 
ordinarily the duty of the State, sub­
ject to any provision of the law re­
lating to stoles tax, to refund the 
tax-----”

Then he says: “If refund is not 
made, remedy through court is open, 
subject to the same restrictions and 
also to the period of limitation, 
namely, three years from  the date 
when the mistake had become known 
to the person who had made the pay­
ment by mistake.”

This is the first occasion where the 
court has held thtot they must refuse 
leave. I say that merely the length of 
time should not be the test. You 
read the Supreme Court decision.

Trilok Chand, is an extension of a 
doctrine which w*6 first introduced 
into the fundamental sphere Diffe­
rent pleas have been given—say 5

years, 90 dtoys, 60 days, etc. should be 
the limitation. If that be the policy 
which is acceptable to Supreme Court, 
then of course I will submit that you 
make a legislation or let the Supreme 
Court fix a definite length of time.

Shri Tenneti Viswanatham: What­
ever may be the origin, at present no 
citizen has got a right or remedy be­
yond a ltow in force or the Constitu­
tion. Therefore, they should be guid­
ed by the wording in the various sta­
tutes or the Constitution. There is no 
other method. Either refer to High 
Court or the Supreme Court. With 
regard to Article 32 and 226, one 
guiding principle of interpretation 
must be that whatever action may be 
taken by the Court, it must be in aid 
of the furtherance of the rights given 
there and not with a view to destroy 
them or circumscribe them.

Mr. Justice Basu: I agree with it.
Shri Tenneti Viswanatham: In the

mtotter of fundamental rights when 
two private parties have some pro­
blem under the Property Act, provi­
sion of Article 226 or 32 be provid­
ed . .  .

Mr. Justice Bam: That has already 
been laid down. As a matter of fact 
even under the English Law of Pre­
rogative, writs, it has been establish­
ed beyond any doubt that these do 
not apply simply against private per­
sons. I told you this tot the beginning. 
A  private individual may be a Res­
pondent in a writ petition but the 
remedy is not against him, but it is 
against the State.

Shri Tenneti Viswanatham: When
a man goes to Court invoking Article 
32 or Article 226 he goes against the 
State rather thton the individual who 
is benefitted....

Mr. Chairman: Only against the
State.

Shri Tenneti Viswanatham: Other
rights have been created in violation 
of fundamental right is wrong. Cer­
tain rights' are supposed to be created. 
In fact they htove no legal'origin.
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Mr. Jasii^w Because of in.

action or indolence-----

Shri Tenneti Viswanatham: Gov­
ernment passes an order or the local 
authority passes an order. By the 
time court gives the decision other 
people have stepped into it. After 
four years when the matter comes up, 
will it be open to the Government to 
turn round and say because other 
rights h&ve been created, you can­
not take any action?

Mr. Justice Basu: There was a
‘Maulvi’ who was very much con­
scientious that he should not do any­
thing wrong. One day he saw that 
his wife has cooked a chicken. He 
said we have not got a fowl. She 
said thfct a neighbour’s chicken came 
to our territory. It is our property. 
He said it is absolutely against our 
scriptures and we should not touch it. 
The wife said the chicken belongs to 
my neighbour but spices are ours. 
Well, that is true, he said. The soup 
is our property. But I shall not touch 
the meat. When she was pouring 
that, one piece of meat was coming. 
Then he said it wfcs coming out of its 
own course. I am not taking it out 
myself. Certainly let it come. The 
main point is like this. What is the 
object of a fundamental right? Why 
have you brought it into the Constitu­
tion? There is no question of another 
man’s benefit.

It has been held by our courts that 
where the Government or a Govern­
mental authority makes * mistake 
and promotes a man either by mistake 
that there was a vacancy; or by mis­
interpreting the tule. The vacancy 
did n ot exist then. If that man is re­
moved afterwards tad the real person 
is brought in, that would not amount 
to reduction in rank. Why has it held 
so? It is because there is no legal 
right definition. So far as that man 
is concerned; it is due to misconcep­
tion. If the executive authority un­
fortunately diftni&es the than in 
ofllct by tfray Of rtdliction to *ank or 
suspension by ptttetiding disoriminti- 
tion, by violatirifc Arttelfc 14 and then

brings another man, the dismissed 
man has legal title only because he 
has been illegally dismissed.

I agree with the learned Member 
that the person has no legal title. 
Supposing Government thinks that 
he is an efficient man and he has dis­
charged the duties of that post for six 
years; we should not demote him to 
a lower post. A supernumerary post 
may then be created for him. But 
why should the man whose fundamen­
tal right has been infringed suffer.

Shri Tenneti Viswanatham: Now I
will not say this. If this theory of 
subsequent r ig h ts  intervening goes, he 
is upheld and greater mischief is 
likely to arise. I can dismiss a man. 
Supposing 1 am ah authority to ap­
point and dismiss. There is Art. 311.
I bring some favoured man. And 
after sometime when this man goes 
to the court, I will argue that “no,
no ___  other people have got other
rights. Therefore, you cannot come 
in.” Can yoii say so?

Mr. Justice Basu: I will give you a 
more concrete illustration. You know 
this Spoils system of employment as 
obtained even in the USA up to the 
19th century. And though, competi­
tive examinations are now introduced 
in the USA, still there is a consider­
able area where this is going on. The 
President can bring his own man, 
like the old Corporation of Calcutta. 
So, he bringg his own man. Or, sup­
posing that misfortune befalls us and 
the present Government is turned 
down. The next day another party 
comes in and dismisses all the )udges, 
civil servants etc. and they bring 
their own men. And these people, un­
fortunately could not pronounce or 
6xprfess their views because the sys­
tem of administration was otherwise, 
and the rieW set of men wotlc for 
three years. And fortunately, by the 
Hr ays Of Gtfd, this fctrodOUs Gfovern- 
fittftt fS ftgaift thrown a#ay and our 
triads come in agtiifi, afid the old 
system of Judiciary ii **stot*d. Do
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you think that when the aggrieved 
persong oome bexore the Supreme 
Court, the Supreme Court should say 
that 'you were all dismissed illegally*, 
but these people also became very 
much efficient. They must be kept 
and you may go elsewhere*. Would 
that be doing justice or not? That is 
the question.

Shri Tenneti Viswanatham: The
question is this. I draw your atten­
tion to the sentence of Justice 
Hidayatullah in Trilokchand’s case 
where he says that the Constitution 
has not prescribed any limitation.

Mr. Justice Basu: He steid even in 
the summary.

Shrf Tenneti Vigwanathams If a
limitation is put by law, whether it 
will be supported. He said it would 
be void.

Mr. Jwttlee Basu: There I agree
with him wholly.

Shri Tenneti Viswanatham: But he
said that “what cannot be done by te 
law, I will do it as a Judge.” He 
says ‘leave it to me/

Mr. Justice Basu: I quite appre­
ciate. That will be supporting the 
‘divine right of courts.’

Shri Tenneti Viswanatham: There­
fore, it is not on the statute. It is 
not the province of the courts to legis­
late.

Mr. Justice Basu: Absolutely cor­
rect.

Shri Tenneti Viswanatham: Jus­
tice Hidayatullah is right in saying 
that no limitation is made, and unless 
you amend the Constitution and re­
peal the Art. 13, you cannot put any 
limitation. Even with regard to Art. 
226, which deals with the fundamen­
tal rights, it cannot be done.

Mir. Justice Basu: That is one part: 
I told the other part - yesterday. 
Though Art. 226 is not a fundamental

right, that is a constitutional provi­
sion. Art. 226 is also to that extent 
guaranteed by the Constitution be­
cause it is te part of the mandatory 
provisions of the Constitution. It is 
not a recommendatory provision. And 
there is no question of limitation 
Assuming that no such rule is made, 
then the court cannot devise any sort 
of imaginary duration of time. Then 
the only thing the court can say is 
“this is an extraordinary remedy and 
you must be diligent.”

Mr. Chairman: But the operation
of other statutes will not be barred in 
the matter of other matters.

Mr. Justice Basu: If that is statu­
tory, it will be governed by the sta­
tute.

Shri Tenneti Viswanatham: Jus­
tice Hidayatullah’s judgment makes it 
clear thtet while the Parliament can­
not put any limitation, the court will 
do it—according to the will of the 
judge. Secondly, you were saying 
that my amendment is quite all right 
if a few words are added viz. provid­
ed the delay is explained. Yesterday, 
you were good enough to stey that 
that is a part of procedure and not 
substantive law, just as you explain­
ed the case of Amin. It ig quite rea­
sonable to ask a man to explain the 
delay. Therefore, it is a part of the 
pleadings. Therefore, will you say 
that it can very well be introduced 
in the rules of the High Court, or 
rather made a part of the Article?

Mr. Justice Basu: The difficulty
is that you are the legislature. Even 
if you say something in the Report, 
the courts may or may not do so, be­
cause you have introduced this propo­
sition. I wanted to be exhaustive. 
If the Supreme Court makes the rule 
and you make an amendment, your 
amendment will be supplementary.

Shri Tenneti Viswanatham: Once 
you introduce as a part of this amend­
ment, will it not simply mean that 
the court has got the power to con­
sider whether the delay is justified or



36

not, and on that ground alone to re­
ject it?

Mr. Justice Basu: You read the
first sentence of Ravinder Nath’s case, 
“no relief should be given to the
petitioners where no reasonable ex­
planations come after a lapse of 
time.” Therefore, that is the uncodi­
fied law of the court at the moment.

Shri Tenneti Viswanatham: The
relief is given or not is not the ques­
tion. The question is whether they 
will entertain the petition. The re­
lief may or may not be given on
other grounds. That is different al­
together.

Mr. Justice Basu: Of course, the
amendment is suggested in order to 
make the old proposition comprehen­
sive, because, even in England, the 
law is that if there is any delay, that 
must be explained.

Shri Tenneti Viswanatham: Anyway 
you should have no objection if it is 
incorporated in the rules of proce­
dure.

Mr. Chairman: I have read your
sentence—“no remedy” . The Sup­
reme Court says that you file the 
petition and we refuse to give you 
any relief. That is exactly what the 
Justice is suggesting.

Shri. Tenneti Viswanatham: My
question followed what he said. Yes­
terday it is said, and we are very 
clear and agreed 100 per cent, that 
this question of limitation should not 
be there in the substantive law. If 
such a question of explaining the de­
lay should come, it should come in 
the pleadings.

Mr. Justice Basu: I also agree with 
you. You are dealing with this 
amendment. Once this is passed, then 
only you observe in your report that 
you suggest that the Supreme Court 
will make such a rule.

If you say only ‘on the ground of 
delay’, it would not be quite scienti­

fic. Instead 'if this is otherwise ex­
plained’, that would be all right.

If you want very good decisions, 
perfect decisions from the judiciary, 
you should also help them.

Mr. Chairman: Your suggestion
will also raise another point. That is 
what is the reasonable explanation 
and who is to be satisfied?

Mr. Justice Basu: Unfortunately, 
I am the only judge here. You have 
to do'something with the judges. Now 
you see there are many things which 
are left to the discretion of the court 
not because they are the only wise 
people, but because there is no other 
way, for example the question of 
assessing costs, damages. Now there 
is a provision in the C.P.C. Section 
35(A) for compensatory cost. Sup­
pose the litigation is frivulous and 
therefore the court wants to chastise 
him by imposing him compensatory 
cost, i.e. saddling the plaintiff and 
not the defendant. Now is it not left 
to the discretion of the court to put 
any amount? You yourself have 
given that discretion. There is no 
machinery for assessing costs.

Now a suit is dismissed. There are 
certain rules in certain courts, for 
example in the Original Side of the 
High Court in Calcutta. There is a 
scale given; the Appellate Side have 
different scales, but even thereafter 
there is discretion for what is called 
the ‘counsel fee’ and for miscella­
neous cases, there is no scale. For 
example, a man has brought a frivo­
lous petition and the court is not 
very much pleased with his conduct. 
That discretion must always remain 
with the court in assessing the costs.

It is reasonable care which is ex­
pected of everybody. Now you are 
cleansing the barrel of your gun; it 
must be reasonable. But should you 
not take care to see that it is un­
loaded? So, a standard of reasonable 
care is there. What that standard is 
to be given to the Judges to esti.
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mate, according the circumstances of 
each case. j

In India, there is no jury system so 
far as civil cases are concerned, «o 
the judge has to act both as the court 
and the jury. I wilj relate you an 
incident. At Siliguri, a very res­
pectable motor repairer had cons­
tructed his workshop with logs of 
wood. Wall wtefl made of wood and 
everything was of wood. Now a 
foreigner gave his car worth Rs. 
36000|- for repair to them. The car 
was burnt by accident. That case 
was decided by me. Here what is 
the standard of reasonable care? If 
he had kept Are extinguishers, you 
would g*ay that he had taken reason­
able care. In this case I had to hold 
that to construct a wooden garage for 
repairing motor cars where most of 
the things are inflammable is in itself 
want of reasonable care. So this has 
got to be left to the court. That de­
cision was not even appealed against.

Shri1 Ttennetti Visrwanatham:. In
paragraph 9 of Justice Hidayatullah’s 
judgment, it is said “In India, where 
the Limitation Act which prescribes 
different period of limitation for suits,
......... But the petition under
Art. 32 is not a suit and also not a 
petition or an application to which 
Limilation Act applies. To put curws 
in the way of enforcement of funda­
mental rights through legislative 
action will be questioned under Art. 
13(2).

Mr. Justice Basu: I have started
my note by saying that if there is any 
decision for which the Supreme Court 
will be remembered in future, it is 
the Kochunni’s case. It has been said 
there that it is the duty of the court 
to enforce fundamental rights. Chief 
Justice Hidayatullah would be re­
membered for this sentence: ‘to put 
curbs in the way of enforcement of 
rights through legislation might well 
be questioned under 13(2)'.

Mr. Koushik: Many things have
been cleared by you; w« are highly 
indebted to you. Now your amend­

ment to the bill is that no petition 
should be thrown on the ground of 
delay if the delay is explained. You 
have said that when this Bill is proper, 
ly explained, the question of time­
limit will have to be considered. In 
other words the proposed amendment 
and your suggestions are both intend­
ed to see that the petitions are not 
thrown out on the ground of delay.

Mr. Justice Basu: The courts are the 
representatives of the people and they 
should hear when there is a petition.

Shri Koushik: Having gone through 
the table of cases,—you quoted the 
latest one—Rabindranath—don’t you 
think that the Supreme Court judges 
have upheld the objection which had 
been disallowed? And the remedy has 
been provided for actually. With re­
gard to the period of limitation, in 
spite of whatever observations they 
might have made, don’t you agree 
with me that the Supreme Court 
judges have come to the conclusion 
that no limitation should be as such 
prescribed?

Mr. Justice Basu:.You say that this 
amendment may not be necessary.

Shri Koushik: Are you sotisfied with 
this or not?

Mr. Justice Basu: Let me give my 
answer.

Shri Koushik: From this catalogue 
of decisions given, do you think that 
the Courts are exercising what you 
and I want to exercise?

Mr. Justice Basu: Let me start with 
the policy matter. A man cannot 
even trust himself. When a man is 
afraid and is chased by a leopard or 
something what does he do? The 
tiger or leopard is just below the tree. 
Sometimes it so happens that out of 
fear the man might take out his chad- 
dar or cloth and bind himself with 
the tree so that he may not fall a prey
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to the leopard. That covers out of 
the sum-total of all these decisions.

Shri Koushik: I am happy to hear 
such stories. Give me the answer to 
my question.

Mr. Justice Basu: I am giving my 
answer. I would only request you to 
have little time to hear me. I have 
dealt with the subject of the delay 
in my commentary which runs into 
five editions. 1 had been consistent­
ly contending in my Commentary 
that the Supreme Court has not dis­
allowed a single petition under Art. 32 
on the ground of delay. Take the 
case of Bhailal appearing on page 4 
which took place in 1364. If you look 
into my previous editions of the Com­
mentary, that is before 1964, upto III 
editions, I have always said that so 
far as fundamental rights are con­
cerned there is no discretionary re­
medy like the English decisions which 
deal with ordinary rights. So far as 
fundamental rights are concerned, 
under Art. 32 the Supreme Court have 
got extraordinary powers when they 
decide the cases of fundamental rights. 
It has been observed in that connec­
tion that mere delay should not be a 
ground for refusing a petition whether 
it is under Art. 226 or 32, so far as 
fundamental rights are concerned. 
My thesis was that it is the duty of 
the Supreme Court to see that the 
fundamental rights are enforced. 
It was only after the Bhailal Case 
came into being that I had review 
the position in my subsequent edi­
tions—Fourth and Fifth Editions. 1 
have protested against this. I sup­
pose Tilokchand's case will be a 
subject-matter of my next edition. On 
page 5 of your Tabular Statement 
this is what has been stated:

‘•Where a person comes to the 
court for relief under Art. 226 on 
the allegation that he has been 
assessed to tax under a void legis­
lation and having laid it under a 
mistake, is entitled to get it back. 
The court, if it finds that the as­
sessment was void being made

under a void provision of law 
and the payment was made by 
mistake, is still not bound to 
exercise its discretion directing 
repayment”

The question is w ith e r  he should 
get back the money. But there was 
a limitation of three years’ time for 
a suit to claim that on grounds of 
mistake. Under Art. 226 you are giv­
ing some relief for which there is no 
Statutory limitation. Why should we 
fix the limitation? If this is the view 
of the Supreme Court, then I do not 
think you should bring in more 
amendments to the Constitution. You 
have already got 23 amendments to 
the Constitution. There is the case 
of Shri Gokalchand. By taking away 
the fundamental rights you will not 
help us. Coming to Bhailal’s case, I 
should say that not a suit but a peti­
tion under art. 226 has been brought. 
You will please refer to page 5 where­
in it has been stated as follows: —

“Where even if there is no such 
dealy the Government or the sta­
tutory authority against whom 
consequential relief is prayed for 
raises a prima facie triable issue 
as regards the availability of such 
relief on the merits on the grounds 
like limitation the Court should 
ordinarily refuse to issue the writ 
of mandamus for such payment”

You raised a point of dismissal in in 
lim ine. The Court has got the power 
to refuse to issue a writ. I could not 
understand as to why on that issue 
n rule nisi should be refused. The 
opposite Party may raise a counter 
petition on the ground of limitation.

Mr. Chairman: You need not 
elaborate.

Shri Koushik: Now, I will take 
only a short time. The remarks in 
regard to Rabindranath’s case, accord­
ing to the gist given here are “there 
is a limit to the time which should 
be considered reasonable for making 
representations. If the Government 
has turned down one representation*
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the making of another representation 
on similar lines would not enable the 
petitioners to explain the delay” . The 
limit which he means is anything 
which is reasonable, which can pos­
sibly be explained to the satisfaction 
of the Court. So, what is the objec­
tion you have taken to this limit?

Mr. Justice Basu: It is only one of 
the decisions the Supreme Court has 
made and if it is consistently follow­
ed by the Supreme Court, there is 
nothing to protest.

Shri Keuskik: I have given you 
this instance just to show that the 
Supreme Court has been actually 
going into these things. Take the 
Trilok Chand’s case. It is stated 
therein “delay is explained on the 
fcts of the present case” . That means 
there was an issue before the Court 
where the delay has been explained.

Mr. Justice Basu: Which item you 
are citing?

Shri Koushik: Trilok Chand’s case.

Mr. Justice Basu: The Supreme 
Court is not thinking of whether the 
time taken for a man to bring a peti­
tion under Article 32 has been reaso­
nably explained or not.

Shri Koushik: I am only quoting 
these to show that the Supreme Court 
is thinking of these things—whether 
the time taken by the man is reaso­
nable or unreasonable.

Mr. Justice Basu: Please see para 5 
on page 3, that is, “A. P. Saxena v . 
Union of India: A.I.R. 1968 S.C. 754 
(Bachawat J .)” where it is said. “It 
is surprising that the petitioner seeks 
to challenge the appointments after 
a long lapse of time. He has not 
given any adequate explanation as to 
the delay in filing the writ petition/’

Shri Koushik: I agree with that 
and it only shows what I have been 
explaining to you.

Mr. Justice Basu: My point in re­
ferring you to this particular para 
is that the Supreme Court, even 
without this Bill of Amendment or 
any such thing, has in some cases 
actually considered the merits to find 
out whether the man has explained 
as to why he has taken so much time. 
What I want to say is that some 
judgments—for example Mr. Justice 
Sikri’s judgment—do proceed from 
the concept of reasonable explanation. 
He is perhaps one of the few judges 
who have dealt with “reasonable ex­
planation” in their judgment. But, 
unfortunately in the Trilok Chand case 
Mr. Justice 6ikri has also dealt with 
limtfation. That is why I wanted to 
read out some paragraphs. Suppos­
ing we take up paragraph 7 “No doubt, 
no period of limitation has been pres­
cribed for the institution of a peti­
tion for writ. But, it must be filed 
within a reasonable period. This is 
based on the principle of equity that 
delay defeats equity” . it seems to 
me however that the above proposi­
tion is not quite appropriate for peti­
tions under Article 32.

“It is common knowledge that ap­
peal representations to the higher 
authorities take time. The time spent 
in pursuance of this would be accept­
ed under the Limitation Act.” I agree 
with him, but then he says that if 
this was practised the security of 
Article 32 would be destroyed. But 
still, he follows it up with the state­
ment, in the Bhailal case “Where a 
person comes to the court for relief 
under Art. 226 on the allegation that 
he has been assessed to tax under a 
void legislation and having paid it 
under a mistake is entitled to get it 
back, the Court, if it finds that the 
assessment was void, being made 
under a void provision of law and the 
payment was made by mistake, is 
still not bound to exercise its discre­
tion directing repayment. Whether 
repayment should be ordered in the 
exercise of this discretion will depend 
in each case on its own facts and 
circumstances. It is not easy nor Is
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it desirable to lay down any rule for 
universal application”. Well, this if 
understood. But then, he goes on 
“ Where even if there is no such delay 
the Government or the statutory
authority against whom consequen­
tial relief is prayed for raises a prima 
facie triable issue as regards the 
availability of such relief on the
merits on grounds like limitation, the 
Court should ordinarily refuse to 
issue the writ of mandamus for such 
payment.” Can you agree with this— 
that whenever the statutory authority 
raises a prima facie triable issue as 
regards the availability of statutory 
relief on the merits on grounds like 
limitation, the Court should ordina­
rily refuse to issue the writ?

Shri Shiva Chandra Jha: Mr. Basu, 
you said yesterday and today also 
that the court has or must have some 
reasonable power of discretion, and 
so if this Bill is passed, still the court 
can block the petitioner on the ground 
that satisfactory reasons have not 
been given in the petition and the 
restoration of fundamental rights may 
be denied to the petitioner. I mean 
that still it is by the discretionary 
powers of the court.

There is no question of delay. If 
there is no satisfactory explanation 
for the delay, the writ petition would 
be rejected. That is what you said?

Mr. Justice Basu: I am saying that 
because the oourt has to observe cer­
tain formalities. If we introduce 
scandulous words in a petition, the 
court may order them to be struck 
off. Or, supposing your petition con­
tains abusive words, slanderous words, 
then the court may throw it away 
summarily because you have done 
something contrary to the decorum of 
the court. They may ask you to go 
back and draft it again. Well, this 
discretion must always remain with 
the court.

I say that to obtain a reasonable 
explanation for the delay is necessary.

I think there should not be any period 
of limitation.. . .

Shri Shiva Chandra Jha: Whatever 
may be the procedure, by the use of 
discretionary power by the court, the 
petition can be rejected..

Mr. Justice Basu: On many grounds.

Shri Shiva Chandra Jha: Mr. Basu, 
you will agree that the individual 
judgment is based or guided generally 
by what Justice Holmes used to call 
‘inarticulate major compromise.’

Mr. Justice Basu: Quite right.

Shri Shiva Chandra Jha: I am just 
asking the question. That discretion 
is conditioned by the inarticulate 
major compromise.

Mr. Justice Basu: That will always 
remain so long as we remain under 
the Anglo-Saxon system of justice.

Shri Shiva Chandra Jha: We will 
come to that later. So this ‘inarticu­
late major premise* that the judge of 
the court gets is further conditioned 
by the socio-economic society..

Mr. Justice Basu: What is your 
object?

Shri Shiva Chandra Jha: I am com. 
ing to that. Will you accept that?

Mr. Justice Basu: Yes. Then what 
happens?

Shri Shiva Chandra Jha: If the
society is Anglo society or what is 
generally called a classless society, this 
inarticulate major premise’ would be 
according to that. Will you accept it?

Mr. Justice Basu: Quite right. But 
what are you driving at?

Shri Shiva Chandra Jha: You said
yesterday—you proceeded historically 
—that the king was the fountain of 
justice and there was no question of 
fundamental rights at that time. Later 
on the people made the king..
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Mr* Justice Basu:. In England

Shri Shiva Chandra Jha: Anywhere. 
Let me illustarte. Suppose an exn. 
ployee is victimised. He comes to the 
Court and says that his fundamental 
right is violated. At the same time 
the State or the court has to see that 
the person who is posted or is em­
ployed in his place is also not victi­
mised, and the State has every right 
t o . .

Mr. Justice Basu: I have already 
given you the answer.

Shri Shiva Chandra Jha: This is my 
question: If there is some restraint 
or some way out to condition the dis­
cretion of the courts or the judges, 
then there will be little room for 
variation, and here would be no delay. 
The delay would be eliminated.

Mr. Justice Basu: You are against
the amendment? I must know what 
is your object?

Shri Shiva Chandra Jha: If the Con­
stitution is changed radically, like the 
right to work in which there will be 
no exploitation in the Society or in­
come ceilings are also put there, then 
there will be restraint on the discre­
tion of the courts and the judges and 
this delay factor is also eliminated. 
The amendment is partial over the 
philosophy of natural right of justice.

Mr. Justice Basu: You want to say 
that amendment is necessary or not.

Shri Shiva Chandra Jha: I want 
your answer. With the amendment 
already provided is there some res­
traint on the discretion of the judges? 
Because of the procedure which has 
been in practice, at present the chances 
are that the Petition should be for the 
restoration of the fundamental right 
also. If the fundamental rights or 
human rights are to be restored, not 
only the Bill will be passed but.........

Mr. Justice Basu: You are not con­
cerned with this amendmnet Bill. You 
are concerned with a radical change of 
the Constitution so that such problems

do not arise. This is a question of 
absolute revision. Rights such as right 
to work, etc. which are in the direc. 
tive principles, have to be made part 
of the fundamental rights. I will be 
the first person to congratulate the 
person who proposes this. But to­
gether with these rights, the entire 
‘duty* chapter in the Soviet Constitu­
tion and all the totalitarian Consti­
tutions of the other countries will have 
to be adopted. It is a vast sin and 
the worst crime to destroy public pro­
perty. It is the worst crime to say 
anything against the security of the 
territory of India. But if that is stop, 
ped you will have a better land and 
all these minor things may not arise.

Shri Bhattacharyya: This Bill pro­
poses two amendments to Article 32 
and 226. The amendments are pro­
vided in the same way so that no res­
triction can be put on a remedy to en­
sure enforcing fundamental right 
under Article 32 and 226. You kindly 
stated yesterday that it is also pro­
vided in the Constitution that Article 
226 deals with Part HI of the Consti­
tution and also non-fundamental right 
matters. Keeping that in view, do 
you agree with the amendment pro­
posed to Article 226. Does it relate 
only to that part of 226 which deals 
with Part III of the Constitution only?

Mr. Justice Basu: I have given my 
mind to that and logically Mr. Bhatta­
charyya is correct that it should be in 
consonance with the discussion that 
we have made. The second clause re­
lating to Article 226 might be a little 
limited, saying that there is no remedy 
under this Article in so far as its en­
forcement on fundamental right is 
concerned. By inserting those words 
in consonance with the discussion 
which we have already had that 
should be limited or modified by res­
tricting it to fundamental right. But 
there is one danger. Supposing you 
add the words as proposed by me and 
you accept my amendment ‘the delay 
is restrained* put it under Article 226 
as it is provided and then introduce 
those words ‘in so far as it relates to
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fundamental right’ then look at the 
picture. If there is fundamental right 
under Article 226, the delay must be 
reasonably explained. If it is a non­
fundamental right reasonable expla­
nation will not be necessary. If you 
deal with my amendment, that should 
govern both the cases.

Suppose you insert these words ‘no 
remedy under this Article in so far 
as the enforcement of the fundamental 
right* and at the end ‘except where 
there is reasonable explanation’, what 
will happen? This clause in toto will 
not apply to fundamental right under 
226. Either in 226 or non-fundamen­
tal right delay will be the ground and 
you will not be able to resist this and 
court might say, delay is there and it 
is finished even if there is reasonable 
explanation. The court may say there 
is reasonable explanation but you have 
brought the Petition after six months 
or nine months, thus it is rejected.

Supposing you do not accept my 
amendment. What will be the re­
sult? ‘No remedy under this Article 
so far as it is concerned, the enforce­
ment of fundamental right shall be 
denied by High Court to the Petitioner 
on the ground of delay or merely on 
the ground of appeal’. So it is a ques­
tion of fundamental right. Then 
delay will be no ground. No question 
of reasonableness or anything of the 
kind will be there. After the lapse of 
a century if the man is alive he might 
come. As a matter of fact it has been 
held by the Supreme Court in some 
cases where the man is illegally turn­
ed out of employment so far as the 
arrears of salary and other things are 
concerned, his son might come to the 
Court and say, he must be deemed to 
have been in service and should get 
those claims of increments which go by 
the time scale. Then his pension will 
be greater and gratuity will be better 
and that has been given. Supreme 
Court says in such cases it should be 
done.

Suppose there is no amendment, you 
leave the matter to the court. Then 
do not make any amendment at all.

If you codify one portion, you will 
have to codify all the portions. If 
you codify one portion and not the 
others, the result will be this code 
will not apply to the other things and 
you will have to draft another thing 
to check the judiciary. Of course, if 
they paid heed to the amendment viz., 
that the legislature does not like that 
the petition should be dismissed on the 
ground of lapse of time and if they 
transform themselves with that idea, 
well and good.

Mr. Justice Bara: I do not know 
what will happen to your Bill, but I 
have dealt with it academically.

(Witness then w ithdrew ).

(it) Shri S. N. Jain, Acting Direc­
tor, Indian Law Institute Bhagwan 
Das Road, New Delhi.

(The witness was called in and he 
took his seat)

Mr. Chairman: Mr. Jain, you know 
that your evidence is a sort of public 
evidence and that it is liable to be 
placed before the Parliament and all 
that. You can make your observa­
tions first.

Shri Jain: I have already submitted 
a Memorandum, and I have nothing to 
add.

Mr. Chairman: We have looked into 
it. You can add anything in addition.

Shri Jain: As you know, I am 
against the amendment, the reason 
being that there must be some kind 
of limitation before a party could file 
a writ petition before the Supreme 
Court or the High Court. The reason 
being that if stale claims are allowed 
to be filed, evidence may get lost, new 
situations and circumstances may 
develop and new rights may emerge. 
If these new rights are allowed to be 
disturbed it is not a very good thing. 
Because of these three reasons viz. 
evidence may get lost, new situations 
may develop and new rights may 
emerge by the lapse of time, I am
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against the amendment. I have sup­
ported my statement with reference io 
one concrete illustration relating to 
import licences. Suppose an indivi­
dual is wrongly denied by mistake an 
import licence during the period 1969­
70, and he waits for a number of years. 
Meanwhile, the economic situations 
may change and the Government may 
have completely banned the import of 
that commodity. Now, after a lapse 
of 10 years, he comes before the court 
and the court does deny relief on ac­
count of delay. Because of the mis­
take in the licence granted, the indivi­
dual may stand to benefit whereas the 
public interest will suffer. This is a 
concrete illustration. Perhaps, many 
Other examples can be taken, but this 
is a good one and goes to show that 
there should not be any amendment to 
Art. 32 or to Art. 226.

Shil Tendeti Viswanatham: You
have said that limitation must be put. 
Can I draw your attention to the 
Tilokchand case, which was responsi­
ble for this Bill? Justice Hidaya-
tullah's observations:—“ ---- A petition
under Article 32 is not a suit and it 
is also not a petition or an application 
to which Limitation Act applies.. To 
put curbs in the enforcement of funda­
mental rights by legislative action 
might well be considered under Art. 
13(2)”. Therefore, there is no question 
of abridging the right granted under 
this limitation. The majority judgment 
itself says that it cannot put limitation. 
But what it does say is that although 
by legislative action, you cannot pres­
cribe limitations, ‘as a Judge sitting 
and hearing the case, I Will apply the 
period of limitation” . Is it right?

Shrt Jain: Well, if you are thinking 
of the Constitutional objection to this 
Amendment, there is no difficulty-----

Shri Tenaett Viswanatham: I am 
saying that you ask a limitation to be 
prescribed. And you have given cer­
tain reasons. That is all right. You 
have given general reasons for the 
law.

Shri Jain: It is one thing to pres, 
cribe limitation and another thing to 
say that the court will not deny the 
petition on account of delay. If you 
wish to prescribe limitations, I am not 
against it. But, once we do that, then, 
perhaps, there would be other diffi­
culties. Suppose, we say that if the 
petitioner comes within a year, the 
petition would be heard. Then the 
difficulty would be that there would 
be varied situations and varied limi. 
tations may have to be prescribed.

Mr. Chairman:.The question put by 
the hon’ble Member is, after the Golak 
Nath’s case, could anyone restrict a 
fundamental right acquired by putting 
this limitation? By putting the limi­
tation, will not the fundamental right 
be restricted? It will be restricted, 
because on the ground of delay, the 
petition will be dismissed.

Shri Jain: But the amendment pro. 
vides-----

Mr. Chairman: I am not talking of 
the amendment. Your suggestion is 
that there should be limitation. If 
the limitation is now prescribed—it is 
not laid down in the Constitution—it 
will mean restriction on the right. It 
has been acquired under Art. 32 and 
that will be going against the Golak 
Nath’s judgment. You are suggesting 
that there ought to be limitations. The 
hon’ble Member is putting the ques­
tion that: will it be possible to suggest 
limitations in view of the fundamental 
rights?

Shri Jain: The judgement suggests a 
period of one year. Justice Hidaya. 
tullah thought of 6 months.

Mr. Chairman: He is coming to the 
constitutional question. Whether a 
limitation could be laid down under 
the Constitution?

Shri Jain: The law, at present says 
that there should be some limitation.

Mr. Chairman: It does not say.

Shri Jain: It says that the petitioner 
should not be guilty of laches.
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Shri Tenneti Viswanatham: Laches, 
waiver and adjudicator and in theory 
of other man’s rights. These are all 
different things. Now, in this case— 
in the so called laches of waiver— 
there is something of an active ele­
ment in the conduct of the petitioner. 
It has nothing to do with the limita­
tion.

He can sleep till the last day and 
then he gets up. There must be some 
active element, some act of commis­
sion or omission. Therefore, it has 
nothing to do* with limitation. Estoppel 
has already been explained to be the 
law of evidence by the previous wit­
ness. These considerations do not 
come. Art. 32 says, it is a part of 
chapter on fundamental rights. Art. 
32 is not out of the fundamental 
rights. The right to move the Supreme 
Court to enforce the above fundamen­
tal right is guaranteed. Therefore, it 
is a fundamental right; you cannot put 
any curb. You cannot prevent any 
man from going to the court on the 
ground that he did not come yesterday. 
Will you agree with that?

Shri Jain: Well, it would help us 
better, if you keep two aspects of it 
in view. The first is the question of 
amendment; whether it should be 
amended___

Shri Tenneti Viswanatham:.Art 32
gives a guarantee to the citizens to 
move the court and it is unrestricted; 
no limitation has been prescribed and 
if we prescribe limitation it will go 
against Art. 13 of the Constitution.

Shri Jain: That is a controversial 
question; I have not given thought to 
it.

In one way, it may abridge the 
fundamental rights, but the Supreme 
Court has been saying that one should 
not be guilty of laches.

Shri Tenneti Viswanatham: It is a
different concept.

Shri Jain: What amounts to laches, 
there is also a question mark.

Shri Tenneti Viswanatham: There
are no rights or remedies excepting 
under existing law of the Constitu­
tion in India. There must be a law 
in force or a statute or Constitution; 
beyond that no 'judge can import any 
concept, therefore, by analogy, he 
cannot bring any limitation.

Shri Jain: You will see that two 
judges bring in limitation and two 
judges do not. Justice Hidayatullah 
does not bring in law of limitation. 
Majority is not bringing any law of 
limitation.

Shri Tenneti Viswanatham: The
Supreme Court has moved in the 
direction of putting curbs first with 
regard to the non-fundamental rights, 
and then they may do so in case of 
fundamental rights also.

Mr. Chairman: You will see that 
though justice Hidayatullah does not 
talk of limitation, all the same, he 
says that no legislation could put any 
limitation with regard to fundamental 
rights. He just says that judges could 
do this by their own decision.

Shri Tenneti Viswanatham: No right 
can be created excepting through law 
and anybody saying that he has a right 
which has no legal connotation cannot 
be supported. The fundamental rights 
are against the State. Saying that my 
fundamental right was violated by 
your action and now you cannot turn 
round and say, it is true, by my action, 
somebody else has got a right—he can­
not put a plea. There is an BTA case. 
He passsed a wrong order, somebody 
else got the right. Then the Supreme 
Court said it is a wrong order. That 
man cannot be allowed to say that he 
has got certain rights and that rights 
should go in his Tavour.

How are these rights created? So 
far as fundamental rights are concern­
ed, they are not created by contract, 
or by agreement or by some other law. 
They are fundamental rights provided 
in the Constitution and the offender 
is primarily the State. Therefore, my
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consideration is against the State and 
if the court says that the fundamental 
right has been violated, it should not 
also at the same time say, that when 
I violate, it creates a right for some­
body else. It should not create. I would 
draw your attention to Shri Raja- 
gopalan’s judgment, in which he has 
given a very clear statement of the 
case.

Shri Tenneti Viswanatham: Once it 
is proved to the satisfaction of the 
Court that by State action a funda­
mental right of the petitioner has been 
infringed, it is not only the right but 
the duty of the Court under Article 
32 to offer relief to him by passing 
appropriate orders in that behalf. Do 
you agree with this statement?

Shri Jain: In the context of the 
other rules.

Shri Tenneti Viswanatham: Now, 
referring to the example you have 
given. You say that if a licence is 
wrongly refused and after a length of 
time the individual approaches the 
Court for relief, by which time the 
whole situation would have changed 
and this would pose problems.

Shri Jain: Yes. The law will be 
applied at the time the cause of action 
arises. It will not be the present law. 
Supposing in 1070 motor parts are 
being imported but in 1975 these 
motor parts are being manufactured 
in India. Now, in 1975 the petitioner 
can import the motor parts much

cheaper and make a profit where as in 
1970. he may not have made so much 
profit.

Mr. Chairman: You are distinguish­
ing between two things—his right and 
the profits that may accrue to him out 
of that right. When there is assess­
able change, whether relief should be 
granted or not is your point?

Shri Jain:.What I am pointing out 
is, supposing in 1970 his licence was 
refused and supposing the individual 
approaches the court after a lapse of 
over five years and when he comes in 
1975 the whole economic situation has 
changed. Then, what law does *he 
Court apply?

Mr. Chairmans Taking for granted 
that he is entitled to the licence under 
the 1970 law the 1970 law wouid 
necessarily apply.

Shri Jain: In 1975 the licensing 
policy might have changed.

Mr. Chairman: In the case you state, 
even if the person is given the licence 
he would not be able to take advan­
tage of it.

Shri Tenneti Viswanatham: It is
only a question of either not follow­
ing the proce3ure or totally exceed­
ing the jurisdiction or misapplying the 
law altogether.

Mr. Chairman: All right, thank you 
Mr. Jain.

The witness then withdrew.
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(i) .Shri M. C. Setalvad, M.P.

(The witness was called in and he 
took his seat)

Mr. Chairman: Mr. Setalvad, we 
are thankful to you for having agreed 
to come and give evidence. It may 
t>e made clear to you that your evi­
dence will be treated as public and

is liable to be published, unless there 
is a desire on your part to treat it 
as confidential. But all the same, it 
will be made available to the Mem­
bers of Parliament.

We are thankftil to you for thft
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small brief note. Would you like to 
say something more about it?

Shri Setalvad: No, you may ask me
questions and I will answer them.

Mr. Chairman: You have said in the 
note that certain property rights could 
be created adversely to the right of a 
Person. Now such property rights 
would require twelve years under the 
Limitation Act.

Shri Setalvad: We do not require 
12 years always, it may be 3 years in 
some cases. For example wrongful 
occupation may result in a shorter 
period of limitation.

Mr. Chairman: Even then it will be 
normally three years and not less 
than that. Even the Limitation law 
lays a period of as long as three years 
before a party does Fake any action. 
But in addition to this fundamental 
right to property, there are other 
fundamental rights also. Would they 
create any adverse position against the 
party.

Shri Setalvad: Take the illustra­
tion which I have given. The pro­
perty of a man is taken by the Govt, 
claiming a title to it. They pass it 
on further and get some  ̂consideration 
for it. Now all these rights will be 
created and if  you allow delay not 
to be effective, the result would be 
that you will be affecting the rights 
of all these innocent people, who acted 
without reason to suspect anything 
wrong.

Mr. Chairman: They will not be 
treated as innocent, as per law.

Shri Setalvad: Everybody is suppos­
ed to know the law, but this doctrine 
has its limitations.

Mr. Chairman: Then any action of 
Govt., if it is not according to law in 
the initial stages could be by passage 
of time legalised.

Shri Setalvad: Here the question 
relates to a special provision made by
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the Constitution for a special purpose. 
The question is the scope and limits 
o f approach to the Supreme Court. 
Should it be unrestricted—may it be 
twenty years or thirty years? Will 
that be equitaible and just?

Mr. Chairman: I want to know whe­
ther any action of Govt, which is op­
posite to the law in the initial stages 
does it become within law after pass­
age of time.

Shri Setalvad: Sometimes apart from 
limitation, other doctrines are involv­
ed; in law, the law of estoppel and 
various other doctrines. Supposing a 
man seeks to enforce a fundamental 
right, but he has been guilty of some 
conduct which can amount to estoppel 
even that will prevent him in law 
from making the claifa.

Mr. Chairman: Take a case, where 
the Party has not acted in any particu­
lar manner as to allow that to go 
against him. In that case, would the 
action of the Govt, which is not 
according to law in the initial stages 
become lawful after passage of time?

Shri Setalvad: The amendment pro­
posed is that delay will not result in 
a denial of the relief. That means that 
delay does not matter and it is of no 
consequence which to me seems an 
extreme position to take up.

Mr. Chairman; That might be the 
position, but I want to understand 
this. Your note said that action taken 
in case of property would be by lapse 
of time according to law.

Shri Setalvad: If the Govt, have
not acted according to law, it would 
be open to the aggrieved party to seek 
Temedy very soofr. If after some time 
successive other titles are created in 
third parties then if delay is not to 
be taken into consideration, people 
who have acted without any suspicion 
may have to suffer.

Mr. Chairman: I was only seeking 
clarification for the party being called 
to take action very soOfi.
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Shri Setalvad: Mr. Chairman, the 
position today is that there is no 
period of time as limitation. In a cer­
tain case, two judges took the view 
that notwithstanding a lapse of 10 
years or 12 years there was no delay 
because of the special circumstances. 
It is for the Court in each case to 
decide whether the clelay has been 
such as to bar the remedy under the 
doctrine of laches. The law of limita­
tion would perhaps not be competent 
to affect fundamental rights. But the 
question whether there has been 
enough delay or such delay as to 
justify deny to the party the remedy 
would be a question for the Court to 
decide in each case. That is how it is 
at present.

Mr. Chairman: There have been cer­
tain cases where the petitions have 
been dismissed in limine or case? 
where some sort of period like 60 days 
or 90 days, or whatever it is, has been 
generally laid down. This Bill is to 
get over this position that has been 
created by the courts. It does not 
say that the Court does not look into 
it.

Shri Setalvad: Let us consider the 
Bill as it stands. A man would be able 
to go to the court after a lapse of 50 
years to enforce a fundamental right. 
That is what the Bill says.

Mr. Chairman: The Bill only says 
that bo remedy under the Act shall 
be denied to a petitioner on the 
ground of delay. If there are any 
other grounds for denaying it, the 
Bill does not question it.

Shri Setalvad: If there is no other 
ground a man can just sit quiet fpr 
SO years and then go to court The 
whole principle of the law of limita­
tion is that questions which arise in 
regard to legality of action should be 
disposed of within a certain period 
of time. That is the whole principle 
and all countries have accepted it. 
Now, this principle which, though not 
enforced by legislation is sought to 
be enforced by the courts, by leaving 
tt to the Court to determine in each

case whether there is or there is not 
enough delay to justify denial of the 
remedy. That is really the principle 
of the Supreme Court’s decision.

Mr. Chairman: It would not be pro­
per to deprive fundamental rights
enshrined in Chapter III. They are 
continuing fundamental rights.

6hrl Setalvad: But once the right is
broken, there is a breach of the light.

Mr. Chairman: Take, for instance, 
the right to enter into a temple.
In this case there can be no
limitation. Therefore, except in the 
matter of property there would be no 
other fundamental right In which case 
the delay would not be there.

Shri Setalvad: There may be cases, 
for example, where a man barred
through actual delay has acted in a 
manner which had given the impres­
sion to the persons dealing with him,- 
that is, the persons on "the other side 
who deal with the property or what­
ever the subject matter is—that he is 
not claiming any right In such cases 
be cannot all of a sudden make a 
claim. He would be barred by the law 
of estoppel.

Mr. Chairman: We will leave the 
property rights for the present. As far 
as property rights are concerned, 3 
years in the case of'certain properties, 
12 years in the case of certain other 
properties etc. have been laid down. 
As a matter of facf In the matter of 
property, the Legislature has been 
careful enough to give a long reach to 
the period. So leave aside property 
matters. Are there any other rights in 
which case adverse effects could be 
created against the party?

Shri Setalvad: There could be vari­
ous other rights created. It is difficult 
to lay down a doctrine that no 
amount of delay would* bar enforce­
ment of fundamental rights under 
Article 32, It would create problems. 
Take for instance, the right of free 
movement. A man was denied entity In
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a certain area, we shall say, in the 
year 1065. He does not do anything 
about it. we shall say, till 1975 and 
then makes a claim and takes action 
against the concerned party complain­
ing of a breach of his fundamental 
right which took place 10 years ear­
lier. Would that be reasonable?

Mr. Chairman: What, would be 
wrong about it?

Shri Setalvad: I would ask what
would be right about it f

Mr. Chairman: Whatever the period, 
it is a matter of fundamental right 
and it is a continuing right.

Shri Setalvad: He tries to enter a 
certain area once and he is debarred, 
say in 1965. He then takes no action 
about it till 1975. Then, nothing fur­
ther being done, no further action be­
ing taken against him, he not being 
debarred again, is it reasonable that 
he should go to court in 1975?

Mr. Chairman: Well, I am just putt­
ing it to you to intimate the correct 
position. I have now no further ques­
tion to pose. How about you Mr. 
Viswanatham?

Shri Tenneti Viswanatham: I would 
like to ask some questions. Now, in 
answering the Chairman you raised 
certain considerations if a man came 
after a long delay. You put across the 
question whether it would be reason­
able or not. Now, under Article 32 
(you know the terms better than 1 
do) the Supreme Court shall have the 
power to enforce any of the rights 
conferred by this Part. Now the 
courts at present, after this Constitu­
tion, derive all their power only from 
the Constitution. There are no other 
powers like inherent powers or any 
such thing. The powers of the court 
have been derived only from the Con­
stitution. Therefore, neither the Par­
liament nor the courts can do anything 
in derogation of the Constitution.

Now the ground of delay and reason­
ableness of delays and all these things

were apparently in the minds of the 
Constitution-makers at that time. 
Under Article 32 the Supreme Court 
has powers to enforce those rights. 
Not only that. They have added ano­
ther clause not content by saying that 
the Supreme Court shall have the 
power to enforce the rights. They 
added another clause by saying that 
'the right to move the Supreme Court 
by appropriate proceedings for en­
forcement of the fights conferred by 
this Part is guaranteed.’

Now, you have commented in your 
statement that that right is only a 
right to go to the court.

Shri M. C. Setalvad: That is the
right “to move the court” .

Shri Tenneti Viswanatham: All that 
my Bill seeks is the right to move the 
court which shall not be In any wKJr 
circumscribed.

Shri M. C. Setalvad: As soon as you 
approaCTT We Cfltat, your fifcflt T9 Thove 
is exercised. You have approached 
the court. But, as to how 15te court 
shall deal with your application is a 
matter which arises later, that is, 
after you move or approach the court.

Shri Tenneti Viswanatham: What is 
meant by moving the court?

Shri M. C. Setalvad: You move the 
court asking your application being 
considered for enforcement of funda­
mental rights.

Shri Tenneti Viswanatham: I am
allowed to stand before the court.

Shri M. C. Setalvad: And to make 
an application.

Shri Tenneti Viswanatham: But the 
court will also have to know what the 
contents of my application are. The 
Court will therefore have to hear me 
under this Article. They cannot 
straightaway say as to where is my 
cause of action? Since I have come
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after a long delay, they will not hear 
my representation.

Shri Setalvad: The Court has always
to pass an order on my application. 
As to what orders the court shall pass 
on the application on the merits or 
otherwise is a matter left to the court.

Shri Tenneti Viswanatham: I have 
got a right to move whether they have 
got jurisdiction or not. I can go on 
a writ. I suppose the right to move 
the court has got some wider signifi­
cance than mere physical right of fil­
ing of an application.

Shri Setalwad: Of being heard.

Shri Tenneti Viswanatham: I must 
be heard on the substance of my re­
presentation. I cannot be told that 1 
cannot be heard. Since I have come 
to-day instead of yesterday I was late 
and hence I could not be heard. The 
Constitution is specially intended 
when such a situation arises. And 
that is why in my interpretation of the 
Constitution—I may read out clause
(1) of Art. 226, otherwise it would 
have been content with sub-clause
(2)—it says that the Supreme Court 
shall enforce the right. So, the right 
to move the Supreme Court is also 
guaranteed.

Shri Setalvad: May I give my view 
as to why this has been enacted? 
Normally, the Supreme Court is a 
court of appeal. The writ jurisdic­
tion does not exist in the Supreme 
Court normally. The right of ap- 
proachnig the court for enforcement 
of fundamental rights is conferred by 
this Article. It further ensures that 
the court shall hear the applicant in 
the matter of enforcement of funda­
mental rights. But, lor speedy action 
one can also go fo the High Court 
tinder Art. 226 by filing a writ.

Shri Tenneti Viswanatham: Article
226 does not contain a clause like thi3.

Shri Setalvad: The right under
Art. 226 is not similar to that guaran­
teed under Art. 32.

Shri Tenneti Viswanatham: As long 
as there is a democratic Constitution 
and there is a court, every suitor has 
got a right to go to the court even 
under Art. 226. Suppose the clause 
does not exist. I have got the right 
to go to the court and make my re­
presentation. You can dismiss it on 
several grounds such as limitation of 
time etc. Art. 226 deals with enforce­
ment of my fundamental right. There 
the position is different. Under Art.
32 the right to move for the enforce­
ment of my fundamental rights is 
guaranteed. They cannot say that you 
have come late.

Shri Setalvad: May I put it this 
way? Suppose you m8far the court for 
enforcement of your fundamental 
rights. The court says that in the 
circumstances of the case—by reason 
of your coming to it after a lapse of 
years—it will not enforce your rights. 
When the court holds that it does not 
deny the applicant the right to move 
the court. It hears the applicant and 
•then it refuses relief.

Shri Tenneti Viswanatham: On the
ground of delay.

Shri Setalvad: Yes, merely on the 
ground of delay.

Shri Tenneti Viswanatham: For ex­
ample, the Jubbulpore High Court has 
given us a list of writ petitions dis­
missed in limine on the ground of 
delay during the last ten years.

Shri Setalvad: That might not be 
under Art. 32 but under Art. 226.

8hri Tenneti Viswanatham: That 
also refers to Art. 32.

ShU Setalvad: Art. 226 does
not guarantee the right to move. The 
distinction between Art. 226 and 32, 
as I understand it, is this. So far as 
the nature of the right to move la 
concerned, under Art. 32 it is guaran*
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teeu, but under Art. 226 that right is 
not guaranteed. This is the distinc­
tion.

Shri Tenneti Viswanatham: It looks 
like that. When once my petition re­
lates to certain fundamental rights, 
Art. 226 specifically says that.

Shri Setalvad: Unlike Art. 226, Art. 
32 deals only with the enforcement of 
fundamental rights by the Supreme 
Court.

Shri Jaganath Rao: The word
begins by saying “Notwithstanding
anything contained.................99 This is
an additional jurisdiction.

Shri Setalvad: This is a supplemen- 
taity right.

Shri Tenneti Viswanatham: The
rights conferred by Part III clearly 
say that the right to move the Sup­
reme Court for enforcement of funda­
mental rights is guaranteed by the 
Supreme Court. Even in the case of 
high courts it is guaranteed in the 
sense that Art. 226 begins with “Not­
withstanding anything in Art. 32 . . . 
. . . .  etc.” Under Art. 32 it will be the 
duty of the High Court to enforce the 
rights under Part III of the Constitu­
tion.

Shri Setalvad: Under Art. 226 the 
High Court has 'jurisdiction to enforce 
these rights.

Shri Tenneti Viswanatham: I am
asking you as to whether it is not the 
duty of the Court to enforce that?

Shri Setalvad: Let me try to put it 
this way. Do you agree with me or 
do you not that there is a distinction 
between the rights under Art. 32 and 
under 226? The distinction, in my 
view, is that whereas the Constitution 
expressly guarantees the right under 
Art. 32, it does not guarantee any right 
at all under Art. 226. It does not only 
with fundamental rights but also many 
other rights. By it the court is given 
Jurisdiction to issue writs in the nature 
of mandamus, certiorari etc. including

matters for enforcement of fundamen­
tal rights.

Shri Tenneti Viswanatham: Suppose 
I go to the court, the court hears me. 
It is a different matter whether it 
gives a decree in a suit in my favour 
or not. It can enforce it. Therefore, 
Art. 226, although it is not like Art. 
32, will give us practically the same 
rights so far as fundamental rights are 
concerned.

Shri Setalvad: The position not have 
been under Art. 32 is different.

Shri Tenneti Viswanatham: On the
other hand that subclause has to be 
related to Art. 226.

Shri Setalvad: Then why is the 
gurantee not enacted in Art. 226?

Shri Tenneti Viswanatham: Because 
it is subject to the phrase ‘notwith­
standing . . . .  etc. . . .  I am not argu­
ing with you because you would not 
agree with me. Suppose the court 
says that I have come on the ground 
of delay. I may or may not have the 
right. Since I am late they can say 
that they cannot look into my case. 
Suppose I come under Art. 32. Would 
you like the court to say so?

Shri Setalvad: I did not say that, 
in every case of delay the court, should 
refuse. The court should certainly 
have the power to refuse relief under 
Art. 32 on the ground of delay. That 
is my view.

Shri Tenneti Viswanatham: The
question of one’s conduct is different 
totally. All that we say is that the 
Constitution-makers specifically put 
that clause there; the right to go to 
the Supreme Court itself is a guaran­
teed right, only to avoid these difficul­
ties.

Shri Setalvad: But for that clause, 
it might well be that the Supreme 
Court may not entertain any of these 
applications and may ask the appli­
cant in each case to go to the High 
Court under Art. 226.......
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Shri Tenneti Viswanatham: All that 
my Bill says is that, “Do not refuse to 
entertain my application on the 
ground of delay” . My Bill says. 
“Go into the merits of my application 
and all the circumstances0.

Shri Setalvad: May I ask you, what 
is more reasonable than the court tell­
ing you, “Your right has been violat­
ed. But what did you do for six years? 
Could you not come to the court 
earlier?” If you can convince the 
court that you were not able to do 
it earlier, the Court will still allow 
your application but if you are not 
able to convince the court, then the 
court may disallow it.

Shri Tenneti Viswanatham: That is 
why this Bill has come. What cannot 
be done by law cannot be done by the 
judge.

Slur! Setalvad: In this case probably 
you would put a fetter under Art. 32. 
The Court itself does not put a fetter. 
The legislature cannot put a fetter.

Shri Teaneti Viswanatham: I agree
with you on all these things.

Now we will come to another aspect. 
Certain courts are now thinking of 
fixing limits for these various appli­
cations. At present there are no rules. 
But they are thinking of making some 
rules.

Article 226 also deals with funda­
mental rights.

Shri Setalvad: Article 226 deals with
many rights. Fundamental rights come 
at the end.

Shri Tenneti Viswanatham: They
come in the begining. Please look at it. 
The article is intended primarily for 
that and for any other purpose; pri­
marily for the enforcement o f . *..

Shri Setalvad: I do not think so. I 
shall read it  I was wrong. ‘Any other 
purpose’ comes lata:.

Shr! Teaneti Viswanatham: There­
fore, what cannot be done by Taw can­
not be done by a judge.

Shri Setalvad: I cannot give a final
opinion in the matter. I would lika 
to consider it. So far as Art. 32 ia 
concerned, I am sure. But I am not 
ao sure about Art. 226.

Shri Tenneti Viswanatham: Madhya
Pradesh has given us a list of the cases 
dismissed on grounds of delay. They 
altogether come to nearly 19,000 cases 
in ten years in all the High Courts.

You do not agree that Art. 32, the 
right to move, is a guaranteed right 
in the sense which 1 understand?

Sfcii Setalvad: In the sense in which 
you understand it the right to move 
includes the right to move the court 
at any time; I do not agree. You 
have a right certainly to approach the 
court, leaving it still open to the court 
to deal with the question of delay on 
merits. The delay would be gone into 
on merits.

Shri Bhattacharyya: What wuold 
be your reaction if the amendment 
proposed in the Bill is modified in 
this way—No writ should be denied 
merely on the ground of delay pro­
vided the delay is satisfactorily ex. 
plained.

Shri Setalvad: That is the law at 
the moment.

Shri Bhattacharyya: This Bill has 
come up only because there was dif­
ference among the, judges.

Shri Setalvad: In the leading case 
difference arose as to whether there 
was delay which was explainable or 
not. Four judges took the view that 
it was uneKplai&able while the other 
two took the view that it was ex­
plainable. But the doctrine that 
delay can bar the remedy was aot 
disputed even by these two jfudtge*

Shri Bhattacharyya: The Chief
Justice went to explain that be want­
ed to impose some sort of limitation 
on the exercise of rights under this 
Article but since he thought and 
thought rightly that legislatures could
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not impose any restriction by law it 
would be under Article 32 he thought 
the court could do it by their own 
order. That is why he went in that 
way. Is it your opinion that die 
courts by their own order can im­
pose a limitation which the legisla­
tures cannot impose under the Con­
stitution.

Shri Setalvad: Yes, because the 
courts have a discretion and one of 
the grounds on which they can exer­
cise the discretion is relusal of relief 
on the ground of irtordihate delay.

Shri Bhattacharyya: The question 
will come! up to this that whether 
dismissal of the application or refusal 
to give relief was merely on the 
ground of delay or on other grounds 
which they thtiught did not explain 
the delay sufficiently. Is it specifi­
cally limited only to delay and if 
delay is excluded other explanations 
for coming to the court late may be 
discussed by court arid considered 
by the court and decided upon. In 
those matters the discretion of the 
court is not excluded by the Bill. 
This Bill only limits the decision of 
the court to this one issue that they 
will not refuse to give relief on the 
ground of drfay. Sd, in the matter 
of delay what would be the standard 
of satisfaction which will be accepted 
by the court remains to be determin­
ed. It may differ froim judge to 
judge; it may differ from court to 
court. Then what will be the actual 
position in the matter of delay stands?

Shri Setalvad: In alll these appli­
cations the v e r y  crux of the matter 
namely whether there is or there is 
not an infringement of the funda­
mental right is left to the decision of 
the court. What is there wrong in 
leaving it to the court to decide in 
each case whether there has been un­
reasonable delay or not.

Shri Bhattacharyya: As Mr. Viswa­
natham put before you one of the 
grounds on which the court may 
refuse to give relief is that if any 
rights have been created in the mean 
time after the right is violated a»d

relief is sought for in the intervening 
period.

Shri Setalvad: One of the judge­
ments says so—equitable considera­
tions will arise and so on. Justice 
Sikri’s judgement says so.

Shri Bhattacharyya: Do questions
of equity come in the matter of 
enforcement of fundamental rights?

Shri Seialvadf: I think they do. If 
you yourself have acted unreasonably 
so as to allow various other factors 
to come into play then you must ex­
plain why you were sitting silent for 
such a long time. If you are not 
able to explain you suffer the conse­
quences.

Shri Bhattacharyya: I believe his
contention is that the rights created 
in the mean time should not be re­
garded as rights at all because my 
rights are continuing for all the time.

Shtl Stitalvfld: Some rights may be 
continuing rights. There is no ques­
tion of these being barred b y  delay. 
It rs only when the infringement is 
once and for all and finished that 
the question of delay will arise nnd 
not in other cases.

Shri Koushik: Mr. Setalvad I want 
just to recapitulate what you have 
said that as soon  as a petition under 
Article 32(ii) is presented to the 
Supreme Court the question if there 
is any delay the man gives reasons 
for the delay; the other side actually 
attacks or accepts it. Then the court 
will decide whether) there is any 
delay. If they are satisfied then the 
matter will be proceeded and peti­
tion will be admitted and decided 
upon merits. Merely because the 
petition is presented there is delay 
the Siiprcime Cotirt is not going to 
throw it out.

Shri SetaWad: It will hear the party 
and give its reasons for refusing 
relief if it thinks that there has been 
unreasonable delay.
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Shri Koushik: The second point I 
would like to know from you is under 
Article 32(ii) only the right to move 
is guaranteed but relief is not gua­
ranteed. So giving of relief in a 
particular case depends on various 
matters. Am I correct in saying that 
under Article 32(ii) so many types of 
writs are given; are all these writs 
discretionary writs or except in the 
case of habeas corpus which is not dis­
cretionary in all other cases am I 
correct all these writs are discre­
tionary?

Sfcri Setalvad: Normally the grant 
of writ is discretionary.

Shri Koushik: I wanted to know 
whether these writs under Article 
32 are subject to the doctrines based 
on public policy as under the common 
law.

Shri Setalvad: To a certain extent 
they are. There has been some diver­
gence of opinion on the question of 
writs both under 226 and 32 and 
courts have expressed different views. 
The view expressed by the Supreme 
Court is that we should be 
governed by the general principles 
laid down by English Law but not 
by the technicalities—laid down by 
it in the matter of writs.

Shri Kouslhik: After all the princi­
ple of administration of justice is to 
see that no injustice is done to any­
body. In the case which has been 
catalogued and given to us—Mr. 
Hidayatullah says in Tarlok Chand 
case that party must move the court 
before other rights come into exis- 
ence. The court cannot harm inno­
cent parties if their rights emerge on 
delay in moving the court.

This is based on public policy. The 
doctrine of public policy is intended 
to advance cause of justice and also 
to suppress any injustice. I say rights 
which are enumerated in Article 
32(2) have also to be judged whether 
issuance is necessary or not, looking 
to the general principles based on 
public policy.

Shri Setalvad: That is so.

Shri Koushik: Do you not think 
that in spite of this amendment not 
being there whether the Supreme 
Court is not following proper policy?

Shri Setalvad: I do not claim to 
know of all the cases decided in the 
Supreme Court, but generally speak­
ing the Supreme Court has in a num­
ber of judgements laid down that the 
Supreme Court is the protector of 
fundamental right, it is their duty to 
enforce them to the largest extent 
possible. Chief Justice Shastri laid 
this down.

Shri Koushik: Therefore the pro­
cedure that they are now following 
is in consonance of what is required 
and no further amendment is requir­
ed in so far as Article 32 is concerned.

Shri Jagannath Rao: Do you mean 
to say that the right to move the 
Supreme Court or High Court should 
go without the period of limitation?

Shri Tenneti Viswanatham: The
intention of the Constitution is to see 
that the ordinary law of limitation 
does not apply to fundamental right 
where they are interpreted.

Shri Jagannath Rao: Even under 
the common law.

Shri Tenneti Viswanatham: There 
is no common law. There is only 
Constitutional law.

Shri C. K. Bhattacharyya: Can the
Law of Limitation be applied by —

Shri Setalvad: The ordinary law
lays down certain periods of time 
during which an application should 
be made. That is a standard which 
may be followed. It is a code of 
justice. The Court has got to deal 
fairly between the State on the one 
hand and the subject on the other. 
It has to see whether justice is met by 
applying the doctrine which is laid 
down in the ordinary law for certain 
purposes.
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Air. Chairman: Thank you very 
much, Mr. Setalvad.

(The witness then w ithdrew.)

(ii) Shri C. K. Daphtary,
Former Attorney General,

A-8, Maharani Bagh,
New Delhi-14.

Shri C. K, Daphtarys

(The witness was called in and 
he took his seat.)

Mr. Chairman: Thank you very
much lor agreeing to give evidence. 
I will come to the formalities. I 
have to bring to your notice that your 
evidence will be treated as public and 
is liable to be published unless 
you desire that a part of it might not 
be published, and even then, it will 
be made available to the Members of 
Parliament.

Would you like to say something 
initially?

Shri C. K. Daphtary: The problem 
of the right under Art. 32 is very 
difficult as may well be imagined. 
There is much to be said on both
sides. On the one hand, as a plain
proposition, as a flat proposition, it 
can be said that the approach to the 
Supreme Court is a fundamental 
right. There is no limitation placed 
in the Constitution itself on the ex­
ercise of that right by way of limi­
tation of time or indeed any other
conditions of time. Therefore, it
must be allowed absolutely unres­
tricted place. That is one aspect. On 
the other hand, like everything else, 
wrong advantage may be taken of 
this particular facility, and one can 
imagine, and in fact one knows of 
cases where the advantage has been 
taken wrongly. I can give an ins­
tance—somethink based on Tilok- 
chand's case, which is the latest case. 
There, an individual said he did not 
know that payment had been made 
by him by reason of unlawful pro­
vision, until there was a judgment 
of the Supreme Court in another

matter, sometime later, which declar­
ed that particular Section to be in­
valid. He thereupon filed proceedings 
in the Gujarat High Court, which fail­
ed. He then filed a petition under 
Art. 32. And that Judge deals with 
the question of the effect of the fail­
ure of proceedings in the Gujarat High 
Court on the petition under Art. 32. 
They were peculiar to that case and 
need not apply everywhere else. But 
consider that case where one of the 
Judges at last said—“well, a man does 
not know that he has paid under a 
mistake. He comes to know four 
years later that that Section was 
invalid. Why should he be precluded 
from asserting his right?” That is 
sound enough. Now take another 
case. The man knows that the Sup­
reme Court has held that Section to 
be invalid. He waits for another four 
years and then comes to the Supreme 
Court. Is the answer to be-r “well, 
there is no limitation and no bar. He 
could have come after ten years.” 
This poses the other side of it. Take 
the case where, some years ago, UP 
and other provinces levied sugar cess. 
In UP alone, it ran into some crores of 
rupees. That was challenged. The 
challenge succeeded and there was 
invalidity act. Now, suppose, some­
one of those very sugarmill owners 
had not challenged it for 7 years, by 
which time, half of those crores of 
rupees would have been utilised in 
something and the other half might 
have gone down the drain, as usually 
happens. The State is then called 
upon at the end of 7 or 8 years to 
say—“produce me these 40 or 50 
crores of rupees.” If the answer is 
that there is no limitation, what has 
to be done? But consider the practical 
inconvenience that would result—both 
sides having acted bona fide in the 
sense that the State made the levy 
without any dispute or concious of 
invalidity, and the man paid it with­
out conscious of its invalidity. But 
bpth parties being innocent, who in 
that case is to suffer? The public to 
suffer by having Rs. 50 crores paid 
up and from where? Now, these are
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the conflicting points of view. The 
4wo judges in the case—Shri Sikre and 
.Shri Hidayatullah have taken the view 
that though limitation as such does 
not apply, this is a remedy where 
some discretion must be left. A man 
conscious of his right does not move 
for years; other people’s right have 
come into being. If the proposition 
is absolute, take the case where my 
land is taken away illegally. I do 
not know it, let us say. After 6 
years, I file a petition to set that 
acquisition aside. I do not file a peti­
tion. In the meantime, other peoples* 
rights have come in. Some one has 
taken the land and built a house. Is 

it to be taken away from him? What 
is to be done with regard to him? 
He will say, “I have a property in 
which I have a right.” All sorts of 
consequences will follow. My own 
feeling to conclude is this that there 
must be some constraint, some limit 
to the apparently unlimited right to 
^enforce a fundamental right.

Now it cannot be put on paper 
because everybody’s circumstances 
and combination of circumstances that 
may operate in a given case cannot 
be foreseen. Any rigid rule in a 
matter of this kind is likely to cause 
hardship one way or the other. To say 
the Limitation Act applies would be 
wrong in itself. To lay down a 
period would be wrong. Equally 
wrong, I think, would be to say that 
there is no period of limitation. There­
fore, to my mind the soundest way 
is, as has been, to keep it open to 
"the judges to take into consideration 
what in England has been called the 
equity of the matter. When you talk 
of the taking away of a fundamental 
right, it means a real and effective 
taking away. If I am hurt, I know 
it and I go immediately to the lawyer 
and say, what about this. I may be 
wrongly advised, that may be a diff­
erent matter. He may say that t4l  
have to challenge iff9; he may say 
‘̂that it is doubtful, trot I am going to 
challenge it, and take the court's 

^decision." But if a man chooses to

sit by in the face of deprivation for 
a long period, I think, it is reasonable 
to asssume that it has not pinched 
him. I mean, that is what it comes to. 
My property is acquired and I am 
paid compensation. If I feel that the 
compensation is too low and I feel 
really pinched, I would immediately 
protest. But if I feel that it is rea­
sonable, I need not bother. Now 
the test, therefore, in every case will 
have to be what is reasonable in the 
circumstances of the case. That is 
nothing unusual. We talk of reason­
able man and what he would have 
done under the circumstances. We 
speak of a contract to be performed, 
where there is no time limit, that it 
is to be performed within a reason­
able time. I want a man to execute a 
deed of sale in pursuance of it, I call 
upon him to do it, I must give him 
a reasonable time. So this concept is 
very common.

Why should it not be left to the 
court, who will no doubt exercise 
the discretion wisely, and as they 
have said that they will take it that 
the right is there and there is no 
limitation and no fetter, but the bur­
den would be on the other side to 
show some such gross neglect in grant­
ing the relief which would preclude 
the court from granting it. If you 
show sufficient cause as to why you 
could not do it within a reasonable 
time, they will accept it.

Now what is justified or not? Has 
he got good reasons for the delay or 
not? If it is not well, do not given him 
the right. If third party rights have 
intervened, that is another considera­
tion. Those may intervene the next 
day, then the court will say, that is not 
good enough. But supposing the period 
of five years or three years has elapsed 
and sonleone’s rights have intervened, 
the court will say that you have no 
good cause.

I think, personally, that it is dan­
gerous to lay down that no delay shall 
operate to defiat Art. 93. Equally it 
would be wrong to lay down a petto# 
of Hmttatim which is fixed in point
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of time. My submission is that it 
should be left to the court in appro­
priate cases which would be, I think, 
comparatively few to refuse.

May I give an instance here? A  
large number of Income Tax Officers 
moved in the matter of promotion, se­
niority etc. challenging various things 
which had happened. One lot of them 
had filed a writ some years ago and it 
succeeded; the others waited to see 
what is going to happen and even then 
after some time they filed their writ. 
Now the people who had been, as they 
alleged, wrongly promoted had by then 
become Commissioners, Members of 
the Board of Revenue and some had 
even retired. Now surely the court 
will say in such cases— ‘the period of 
years you are concerned with is a di­
fferent period of years; in fact in the 
second case the period of years was 
earlier than the one in the case that 
was decided. You waited all the time.
In the interval, people have been pro­
moted, you want me to demote that 
Commissioner and make him an In­
come tax Officer. This is unfair'. This 
is what he would say.

This difficulty has arisen due to the 
reason that when our founding fathers 
made the Constitution, they had the 
experience of situations which were 
far different from the situations that 
exist today. They were good gentle­
men but had certain conceptions of 
their minds based on their own ex­
perience over the years past and act­
ing on that experience, they laid down 
certain things. We know today, Sir, 
as to what goes on in the House, what 
goes on in the Assembly—All sorts of 
things—they would be shocked to see. 
One of them himself has often told me 
that they could not conceive of a line 
of behaviour, a line of conduct, so di­
fferent from what they had provided 
for them.

Today, the number of matters 
which come up under Art. 32 are so 
varied—promotions, schools, education, 
universities, Vice-chancellors, promo­
tions by reason of caste, promotions by 
reasons of nepotism, favourtism—*aU

these are being challenged—they
could not conceive all these.

In this set of circumstances even 
assuming that they thought that well, 
this is a fundamental right, every one 
should have no limit, the time has 
come when some kind of conditioning 
has to be put upon it and that has 
been rightly put in this particular 
judgement, I think. In fact, in two 
judgements which have been delive­
red, on the whole the majority has rea­
lly given that expression. This is my 
view, Sir.

Now with regard to Art. 226t I may 
add a word. But the right to approach 
the High Court is not a fundamental 
right and it has always been recog­
nised that a number of factors operate 
in Article 226 which may not operate 
in Article 32 which is a more appro­
priate remedy by way of suit. It may 
involve a matter of evidence and the 
High Court says “well, this is a writ 
petition under Article 226” . They need 
not go into in detail and take evidence 
etc. But for a petition under Article 
32 they are bound to take evidence if 
necessary. They cannot say to the per­
son “go and file a suit because it is 
too much trouble for us to go into the 
evidence” . Delay has been a lone fac­
tor under Article 226 and a recognised 
factor. It may not operate to the same 
extent under Article 32 and it would 
be more easily excused than under 
226. That is the idea. Therefore, I 
think it is a mistake trying to lump 
Articles 226 and 32 together. The con­
siderations are very different.

One word more, Sir, on the question 
of delay. The writ petition is supposed 
to be a speedy remedy. It is resorted 
to as a ‘speedy remedy’ and every 
petition winds up with a paragraph 
which says that the petitioner prays 
for a speedy and efficacious remedy. 
Well, if you want a speedy and effica­
cious remedy why not come to us 
speedily? Or, at least, show anything 
which a reasonable person would say 
nI understand you could not have come 
earlier and it will be excused" so that 
there is no danger of anyone being
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really defeated. We are all conscious 
of our rights. Everyone is conscious 
of his rights and, being conscious of 
his rights, if he sleeps for a long time 
and then wakes up, the Court may say 
“I am not satisfied, for you have not 
given reasons for coming late” . May 
be in one case a period of 4 years may 
be too late and in another case 5 years 
may be too late and in another, 6 years 
may not be too late. It all depends 
on the circumstances of each case. 
They are so diverse that they cannot 
be covered by any omnibus provision.

Mr. Chairman: Do you agree with 
me if I say that the fundamental rights 
have been enshirined in the Constitu­
tion to guarantee protection to an in­
dividual against the throes of society 
and the State, taking into considera­
tion the fact that the State is becom­
ing more and more all-pervasive and 
all-powerful and therefore there may 
be practical inconvenience? Even so, 
should not the fundamental rights of 
an individual be protected?

Shri C. K. Daphtary: As a general 
proposition I perhaps could not take 
exception to that. In fact, I started 
with it as one aspect of the case. Now, 
the inconveniences are many—practi­
cal inconveniences like the U.P. case 
which I had mentioned earlier. It is a 
question of equity and fairness. The 
delay may be such that the court can 
show “you have not behaved fairly in 
delaying” . It is an equitable doctrine 
and even in England, Sir, as you are 
aware, the common law took notice of 
the Limitation Act. At the same time 
they said “yes, equity is there provi­
ded you show some reasons why you 
did not approach me in good time.”  
Otherwise, to allow a man to come 
after 30 years would be an extreme 
step.

Mr. Chairman: These are excep­
tions you are pointing out but I was 
mentioning it is a general proposition. 
Then, there is another part in Article 
32 which says that the state shall not 
make any law which takes over the

rights conferred by this Part. If a 
common law be made under Article 
32, under this Act no action of the 
State or an individual can take away 
a fundamental right.

Shri C. K. Daphtary: I agree that 
administrative action cannot equally 
take away a fundamental right.

Mr. Chairman: If a common law be 
made that action would be valid?

Shri C. K. Daphtary: A law is
made, it exists; it is not challenged; 
although it may be wrong, it exists. 
One knows of a law which has opera* 
ted for 20 years without being chall­
enged; lots of things have been done 
under that law; even people have been 
hanged under the law which is invalid, 
let us say. But, until it is challenged, 
it is good.

Mr. Chairman: Taking that very
case, if people have suffered under it, 
will they not have a remedy against 
the State for having suffered only be­
cause a period of time will bar the 
remedy? Well, you yourself cited this 
case.

Sbrl C. K. Daphtary: But, I then 
said that if his suffering is real, he 
would have awakened to it long be­
fore. In fact, the delay shows in it­
self that he has not suffered.

Mr. Chairman: Well, I would readi­
ly agree with that point. No, I think 
there was a case in the matter of pro­
perty. For instance, a tresspasser can 
be on my property for 11 years, 364 
days and on the 366th day I can go to 
court and be within the law. So, 
there is much latitude in the matter 
of property. Where as a tresspasser 
has been using my property and even 
building on it, I can sleep for 11 years 
and 304 days. When that latitude is 
given here, why should not the same 
latitude be given in other matters.

Shri C. K. Daphtary: But, unfortu­
nately, you cannot lay down a rigid 
rule. You may say that when it is 12 
years for property, why not 12 years
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for all fundamental rights? To that, 
the answer would be that for some 
fundamental rights there is no limita­
tion at alL So, the 12 years analogy 
is not an analogy in the sense that for 
certain rights no limitation is laid 
aown.

Mr. Chairman: In that case, the 
very fact that there is no limitation is 
there as far as certain fundamental 
rights in Chapter HI are concerned, 
it means that it may even be more 
than 12 years.

Shri C* K. Daphtary: Yes, I agree 
that nothing has been said in the Con­
stitution about it.

Mr. Chairman: Then there is an. 
other case to which you referred. For 
instance, you said that a building that 
some body else had superseded might 
not be grantable. You see, therefore, 
that you are denying me my funda­
mental right only because you are 
finding it inconvenient. That is why 
I referred to inconvenience. As I 
have said I do not want to give a seat 
to anyone when someone is already 
sitting on it. I can give him some 
other seat. Like that every citizen 
has equal opportunity. If somebody 
else comes, all right get some more 
chairs. What is wrong with that? 
There is a case of I.T.O. There the 
people say that their rights were 
taken away. My plea would be to do 
justice to them.

Shri C. K. Daphtary: If I remem­
ber aright there were more than 20 
petitions. If these twenty had been 
promoted, they would all have been 
Commissioners by now.

Mr. Chairman: Will you agree that 
basically they were interested in 
guaranteeing the citizens the justice?

Shri C. K. Daphtary: The income- 
tax case is on the ground of equality 
of opportunity. I would venture to 
*ay that that kind of equality of 
opportunity was something which they 
certainly did not envisage. This is a 
thing which has been pleaded for all

sorts of cases which, I am sure, they 
never thought of. It has come to the 
stage that to-day a large number of 
writ petitions are filed entirely on the 
equality of opportunity. In regard to 
customs officers and Income-tax Offi­
cers, I believe, they have filed writ 
petitions. I wonder whether there 
was a question of equality of oppor­
tunity intended at all. So far, these 
are odd cases which have come to 
light.

Mr. Chairman: Do you suggest 
amendment of Constitution?

Shri C. K. Daphtary: It is difficult 
to cover every possible case.

Mr. Chairman: Then you referred 
to the position that the rights are 
treated in favour of someone else. If 
an action i*3 treated ab initio an act, 
that creates the rights.

Shri C. K. Daphtary: Well, I agree 
with you. You look at it from a prac­
tical view point; a man acts in a 
higher post drawing a higher salary 
for ten years. And after a certain 
period the position is reversed and an­
other man starts exercising his right 
over the other man. These are prac­
tical considerations. Theoretically I 
agree with you that what is void is 
void.

Mr. Chairman:.Then the plea that 
the rights are being created notional­
ly would not be correct.

Shri C. K. Daphtary: I agree.

Mr. Chairman: Somebody enjoys a 
certain position. That is all right. 
That is not the right that is created.

Shri C K. Daphtary: I do not think 
it is notional. I only say that this 
causes a great deal of hardship to 
someone else. Let me put it this 
way. Suppose I ani promoted to a 
position where I get a salary of Rs.
3,000 instead of Rs. 1,500. The more 
you get the more you spend. And at 
the end of ten years someone else is 
promoted in place of me. But for him,
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I would not have got this much salary. 
These are practical aspects.

Mr. Chairman: Somebody enjoyed 
for a specific period of ten years. I 
am not asking for a refund of what 
he has already drawn.

If a refund is asked for I can under, 
stand. I don’t understand when 
someone comes after years and asks 
for equality of opportunity for the 
same post which the other man has 
enjoyed for ten years.

Shri C. K. Daphtary: May I mention 
the case of I.C.S. men? One ICS 
gentleman from Bengal wag transfer­
red here as a Secretary and acted as 
such fo r  a long time .Then fo r  vari­
ous reasons which one need no-t probe 
into he was asked to revert, to his 
place in Bengal. He filed a writ and 
the matter was sufficiently delayed if 
I remember aright. For him only 
some months are left for passing the 
superannuation period. The principal 
argument in his case was not that he 
put in many years of service but he 
says that he has been holding this 
status for so long and so he could not 
go from here.

Mr. Chairman: We have seen the 
decisions in this case.

Shri C. K. Daphtary: The decision 
shows that to a reasonable efctent 
things have occurred in the meantime 
which must have prompted to provide 
the other person not to lose the time. 
If it is by reason of his delay and 
negligence that must be done in each 
case. Of course the court must have 
satisfied itself that these things have 
been allowed to happen. And surely 
he ought to be told that he has allow, 
ed these things to happen and he has 
come to the court so late and so the 
court finds no reasonable excuse for 
his having come so late. For instance 
I know I am being superceded wrong, 
ly. And I am advised by the lawyer 
that this is entirely wrong and so I 
have to file a writ petition. I say 
•never mind; let us see what happens.’

And at the end of five years or so I 
file a writ. Well the court may well 
say that I have come so late.

Mr. Chairman: You said that the 
rights are created. They should be 
protected. Don’t you think that this 
should not create rights on someone 
else’s rights?

Shri C. K. Daphtary: The mere fact 
that some rights are created is not 
quite enough. They have been creat­
ed under circumstances which you 
could have prevented by not having 
excessive delay or unreasonable delay 
This should be a matter which is taken 
regard of in the operation of equity. 
You should balance the rights. You 
should know which is the better 
right?

Mr. Chairman: Then there should be 
certain fundamental rights which Will 
really be continuing rights. In that 
case at least the question of delay 
would not have arisen.

Shri C. K. Daphtary:.That depends 
upon what kind of rights that are 
exercised.

Shri Tenneti Viswanatham: It is a
continuing right. The right to be 
promoted, when it is denied wrongly, 
is a continuing right.

8hri C. K. Daphtary: We will as­
sume that.

Shri Tenneti Viswanatham: My as.
sertion is not against the State and not 
against somebody.

I am looking into the position where 
my right has been established.

Shri C. K. Daphtary: When it is es­
tablished, the court passes the order.

Shri Tenneti Viswanatham: The
article with regard to the rights refers 
to fundamental rights which I can 
establish before a court, and once it is 
established, it is not only, as Justice 
Ayyangar has put it, it is not only the
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right of the court to enforce it, but 
it is the duty oi the court to enforce
it —

Shri C. K. DtphUry: Yes:

Shri Tenneti ViswanaHham: And
that is why in Art. 32 they have added 
a further sub-clause, in which they 
said that the right to go to court if 
itself a fundamental right.

Once it is established, then it must 
go.

These limits cannot be applied. Ins’t 
it?

Shri C. K. Daphtary: Yes. But that 
does not mean that in giving relief..

Shri Tenneti Viswanatham: The Bill 
is in a very limited sphere. There are 
quite a number of cases. You must be 
aware of those decisions more than all 
of us put together. In a number of 
cases they not only go into the merits, 
but at the same time they do that after 
so long-----

We are not going into that. In a 
number of cases they put latches.

Shri C. K. Daphtary: Yes. We have 
got some cases, where they discussed 
the merits, but at the same time say 
that he has come after such and such 
period. These are all 229 cases.

Shri Tenneti Viswanatham: But a
petition cannot be denied simply be. 
cause he came at a particular stage 
of time. You may say that there must 
be a reasonable.........

Shri C. K. Daphtary: What is ‘rea.. 
sociable* varies from man to man, 
from case to case, from judges to 
judges.

Shri Tenneti Viswanatham: The
concept of 'reasonableness’ was con­
ceived with reference to a particular 
judge in a particular court The same 
thing cannot be applied where there 
are more judges than one and where 
there are more courts than one.........

Shri C. K. Daphtary: That is no 
argument, with respect.

Shri Tenneti Viswanatham: Even In 
Philosophy, Shankaracharya says rea­
sonableness varies from man to man. 
There is no question of comparing 
these things.

The question is whether it is within 
the meaning of the Constitution. If 
it is outside the Constitution, it must 
be declared bad. And if, on the other 
hand, the Constitution is not effect, 
tive, according to you and according 
to the law-makers, the Constitution 
must be changed. But so long as this 
Constitution is there, so long as A rt 
32 is there, together with sub-clauses 1 
and 2, it will not be reasonable for 
anybody to say that, although the 
Parliament cannot impose any limit of 
period on the Supreme Court.

Shri C. K. Daphtary: Leave aside
what Mr. Justice Hydel has said. Arti­
cle 226 is not a fundamental right. The 
court can say I can decline to hear you. 
You have got another remedy. Here 
the right to move is a fundamental 
right. The court must hear. Article 
226 is discretionary. 32(ii) is to de. 
prive the Supreme Court of a discre. 
tion which the High Court has got 
The High Court could say as a matter 
of discretion as I have heard you but 
I will not give you; in fact it has gone 
so far that where a petition falsely 
stated certain facts with a view to mis­
lead the court the court has refused 
leave and Jf the Supreme Court is to 
be in this position that if some o f  
these statements are made in the peti­
tion we will hear you but we will deal 
with the merits of the matter and in 
dealing with the matter we will take 
into account the fact you have be­
haved dishonestly—I say—they can.

Shri Tenneti Viswanatham: Shri 
Hidayatullah’s judgement is the decid­
ing judgement. In his interpretation 
he says the legislature cannot do it
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therefore, I shall myself do it. Is it 
proper?

Shri C. K. Daphtary: Leave aside 
that judgement

Shri Tenneti Viswanaihan: You say
the person who is affected should im­
mediately move. What is the imme­
diacy? In some cases where they 
came within three months they said it 
is too much of delay whereas in an­
other case 90 days may be considered 
reasonable. So far as India is con­
cerned let us not leave these matters 
to suit reasonableness. If you want 
to apply the law of limitation Article 
32(2) must be removed.

Shri C. K. Daphtary: If it is a ques­
tion of choice I would have a period 
of limitation even if it is six years.

Shri Bhattacharyya: The Supreme 
Court’s judgement has created the 
worry that it may limit the exercise 
of fundamental rights or the Supreme 
Court’s inclination to enforce funda­
mental rights when approached by 
people who have suffered for having 
lost them. That is I believe the root 
from which this Bill has come up. You 
have stated that things may be said 
on both sides for maintenance of 
fundamental rights and also putting a 
limit on the possibility of getting relief 
from the Supreme Court in a case of 
fundamental rights. That brings us 
to the position that it may be possible 
to make some amendment in the Bill 
which might be acceptable to both 
sides and the Bill may be adopted un. 
animously. Supposing an amendment 
like this is proposed—the clause in the 
Bill is that no relief should be denied 
merely on the ground of delay. The 
word ‘merely’ is there. Supposing it 
is amended in this way that ‘provided 
the delay is satisfactorily explained.' 
Would you have any difficulty in ac­
cepting such an amendment?

£hri C. K. Daphtary: Prima facie 
•and on the spur of the moment 1 
would say I would not have any diffi­
culty if it is left to the court being

satisfied that there is some reason 
why the delay took place.

Shri Bhattacharyya: In fact what 
the court has stated, we felt it requires 
further clarification. That must be 
properly clarified.

Shri C. K. Daphtary: It often hap­
pens now-a-days that judgement of 
the Supreme Court requires clarifica­
tion from time to time.

Shri Bhattacharyya:.In fact as in the 
co-urse of the dijscussion we are hav­
ing with personalities like yourself, 
in the same way this amendment of 
the Bill is being suggested or con­
sidered or coming up before us. So, if 
that is done, I believe so far as the 
ground of delay is concerned what we 
want to prevent is the court should 
not say that merely because there is 
delay we refuse to grant relief. As 
the mover of the Bill says that you 
have come to-day, had you come 
yesterday he would have granted re­
lief. They should not summarily dis­
miss application for relief when the 
fundamental rights are effected. So, I 
want this clarification.

Shri C. K. Daphtary:.I think no 
court merely goes on delays as simply 
a be^r computation of time. Delay 
always involves a question whether 
there is a reason for delay. Under 
the Limitation Act, 3 years go by for 
certain things. For instance in the 
case of money, if no suit is filed within 
three years, the money is gone. But 
apart from certain items of the limi­
tation, the question always is involved 
whether that delay is excusable or in­
excusable.

Shri Bhattacharyya:.You can con­
template a case. Supposing some, 
body’s property is acquired and he is 
away from India for the time being 
and when he comes back after a long 
time after some years and when he 
comes his property had already been 
acquired. He goes to the Supreme 
Court and seeks relief under Article 
32. There the court will not tell him
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that simply because there is delay, we 
refuse to grant you relief. They have 
to entertain the case even if there was 
inordinate delay. The delay is satis­
factorily explained.

Shri C. K. Daphtary: In fact in the 
Limitation Act there is a ground for 
his being away. You could conveni. 
ently come here after this much of 
time and therefore your delay is ex­
cusable.

Shri Bhattacharyya: When you
speak of the Limitation Act, I * ftiay 
refer to a case when the British judges 
in the High Court said that the Limi. 
tation is a plea of dishonest people.

Shri Koushik: Mere delay does not 
result in dismissal. It is unreasonable 
delay to the satisfaction of the court 
which leads to dismissal. I want to 
know, are you sure that the Supreme 
Court in each case does find out or 
makes an attempt to find out that the 
delay that has been caused is rason- 
able, in excusable or properly ex. 
plained and they do go into the ques­
tion?

3bri C. K. Daphtary: They do. In 
fact in the income tax case the argu­
ment took two to three hours whether 
the delay was excusable or not excus­
able.

Shri Shiva Chandra Jha; You said if 
the suffering is real and then the court 
can bar a person from moving it. You 
gave the example of promotion. Cer­
tain officers were promoted and they 
were in that position for a long time. 
Because promoted officers were in 
position and if they are demoted, they 
will be losers as they had established 
themselves and their children were 
going in monetary problems and so 
on. Do you not mean that suffering 
in order to be real should be quanti­
tatively measured, should be in mone­
tary terms? If suffering is not quanti­
tatively measured, that suffering is 
not real.

Shri C. K. Daphtary: Suffering is a 
suffering of a person effected by the

wrongful act. What I said was you 
feel the pinch. I say well this has 
be4n done. I am suffering. What can 
I do? I come to know that. In that 
connection I mention it or I ought to 
come to know because after all to­
day if some right of the man is in­
fringed or I think itr is infringed, or 
some money is taken away or pro­
perty is taken away, I immediately 
go and conduit the people. Is it right 
or is it wrong? If I do not come for 
five years or six years, is it . not a 
reasonable inference to treat; that
really substantially :you did not suffer?

■ r>

8hr| Shiva Chandra Jha: So you
mean that substantially there i is; <no 
method of measuring your suffering— 
quantitative measure as it can be 
shown in the case of promoted officers 
as on being demoted they will be los­
ing certain amount of menoy. But 
again those people who were not pro­
moted at that time, if they would have 
been promoted then within that period 
they would have been getting certain 
amount of money. They would have 
been better placed and all these things. 
So actually their happiness has been 
effected by not being promoted but 
because you do not have means to 
measure that happiness, their suffer­
ing is not a real suffering. Because 
you have the means ter measure the 
suffering of the persons who have been 
demoted that suffering is the *real 
suffering. Is it not so? *

Shri C. K. Daphtary: I do not think 
that is right. The man who .was not 
promoted suffers by not. being pro. 
moted. If it was a rp$l injury which 
is really felt, he would have moved 
in very good time.'.The fact that he 
does not move for seven years shows 
that he has not been injured as in the 
case of Income Tax Officer. It ^hows 
that he really does not think thatfj he 
has suffered an injury. It is a te^hni^ 
cal legal injury. ; *•

Shri Shiva Chandra Jha: What is 
your criteria to judge the real suffer, 
ing? Is it your criteria that they are 
losing certain amount which they are 
getting? ‘

■2̂ 05 (TV) LS— 15
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Shri C. K. Daphtary: I am talking 
of those officers who have been 
demoted.

Shri Shiva Chandra Jha: Assuming 
they do not move the court. They 
move after certain period. The State 
has no right to enforce the fundamen­
tal right in this case they were know­
ing in the beginning but they did not 
move.

Shri Shiva Chandra Jha: But the
way you have measured their suffer­
ing, can it be measured in their case 
also that if they would have been 
promoted, their children would have 
better ecTufcation and better off within 
a certain period? If you take the 
quantitative measure and if it is ap­
plied to these officers, then their loss 
could be quantitatively measured 
within a certain period. And if you 
take to practical suffering, then funda­
mental rights are applicable only to 
property rights which can be measur­
ed in monetary terms, and not the 
conceptual rights of expression, move­
ment, etc.

Shri C. K. Daphtary: I think I have 
been misunderstood. I said with re­
ference to delay as a disqualifying 
factor. Whether delay disqualifies in 
a particular case or not, and whether 
it is a good excuse. On that, I say that 
unless he can show some good reason 
for the delay, the court will say— 
“well, you were deprived of some­
thing, but you cannot have.” It can­
not be effective deprivation because 
you sat for so long, whereas in the 
case of promoted officers, who are 
thereby deprived, they are deprived of 
something they have got.

Shri Shiva Chandra Jha: You have 
said that our founding fathers lived 
in a different situation. The situation 
at present is different from what it 
was in the Past. A<? * —u gave the 
instances, so many things are coming 
before the court—teachers, professors 
and others. These things were rather 
not imagined by the founding fathers 
at that time. The situation is differ­
ent Now, assuming that the sufferers

did not come to the court in the begin­
ning to get their fundamental rights 
enforced. After a certain period, they 
wake up and they move the court. At 
present, we are living in an ideal 
welfare state, more than it wa$ 20 
years ago. So in .this set of charged 
situation, is it not the duty of the 
court to enforce those fundamental 
rights despite his being knowing and 
not moving in the beginning?

Shri C. K. Daphtary: That is not tne 
concept of the welfare state. It can­
not excuse all things.

Shri Srinibas Misra: It can be seen 
that neither our legislatures nor our 
courts are opposed to unsettling settl­
ed things, and various reasons can be 
cited. As far as I am aware, there 
are certain conditions for adjudicating 
upon the fundamental rights; perhaps, 
they say that all the remedies must 
be exhausted before they come to the 
court for enforcement of their funda­
mental rights. In the matter of ser­
vices, which we are discussing now, 
supposing that something wrong is 
done to a Government servant. Then 
he has to go in appeal. Then, another 
memorial. This process takes five 
years, and during these five, years 
something gets settled. Another chain 
of Government servants will be settl­
ed. Will you think that while in the 
process of exhausting thê  available 
remedies, he will also be denied the 
remedy in court regarding his funda­
mental rights because five years have 
lapsed?

Shri C. K. Daphtary: If a certain 
thing has been done to him, the Gov­
ernment servant makes a representa­
tion and goes in appeal and so on. 
That is perfectly a legitimate thing to 
do. And in fact, case have occurred 
where these very factors have been 
taken into account—perhaps, using 
delay. They realise that a Govern­
ment servant does not immediately 
rush to court. It is only in the ulti­
mate resort, he goes. Why, in the first 
Income-tax officers case, th^y went to 
the authorities and they represented.
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And I think, Mr. Morarji Desai made 
certain statement in the House. And 
somebody else said something. And 
all that was taken into account.

Shri Srinibas Misra: Perhaps, you 
agree that in such cases, mere delay 
has not been allowed to defeat.

Shri C. K. Daphtary: No. This thing 
is always taken into account; in the 
case when* a person pursues legiti­
mate remedies even though he may 
be examined in those remedies.

Shri Srinibas Misra: The question
of unsettling does not apply. The ex­
ample of ICS officer. The things which 
have become settled, and his life is 
unsettled. That is not the criterion. 
The criterion is whether the delay was 
reasonable or unreasonable.

Shri C. K. Daphtary: That is right. 
Is it justified or unjustified?

Shri Srinibas Misra: Let us take
another case. A person has been 
detained in jail for 6 years, without 
being conscious that he has a right to 
approach some court. If he comes 
after six years to the court for any 
habeas corpus, do you think that it 
will be quite all right for our courts 
to deny that right?

Shri C. K. Daphtary: No, personal 
liberty-----..

Shri Srinibas Misra: Again we will 
come to the question that mere delay, 
as the Bill envisages, will not be al­
lowed to deny this remedy regarding 
fundamental rights. If there is some­
thing else, that is another matter. 
Mere delay will not be allowed to 
deny fundamental rights. '

Shri C. K. Daphtary: The analogy 
of the man in 'jail is not a correct 
analogy. It is a fundamental right. 
But personal liberty is put on a differ­
ent footing.

Shri Srinibas Misra: Let us take 
another example. We have said that 
Art. 14 guarantees equality of treat­

ment. But, in fact, we find that re­
garding court fee matters and some 
other matters there is no equality. 
Rs. 50,000 to a rich man is equal to 
Rs. 10 court fee to a poor man. A 
man cannot approach the court 
because of expenses. That is never 
considered by the court. Would you 
like that these cases must be Provided 
for, mere delay—whatever may be the 
reason—will not deny the fundamental 
rights?

Shri C. K. Daphtary: If a man has
not got enough money and cannot get 
in order to exercise a fundamental 
right, that is a good enough excuse.

Shri Srinibas Misra: But the courts 
have never considered this.

Shri C. K. Daphtary: I think, Sir, 
you are mistaken. Take a question 
where a man comes and says: “I have 
been asked to pay a certain amount to 
the court, I cannot pay”. The court 
says, it is all right.

Shri Srinibas Misra; But so far as 
Advocate’s fees are concerned, cyclo- 
styling of copies etc. is concerned, he 
has to spend the money.

Shri C. K. Daphtary: I am not aware 
of that in my experience where a man 
came and said that he cannot file a 
writ because he did not have the 
money. If he said, I am certain, the 
court will say—all right.

Shri Srinibas Misra: You are aware 
that for failure of paying process fee, 
the writ applications have been dis­
missed and are being dismissed.

Shri C. K. Daphtary: That is a differ­
ent proposition. That is a question of 
denial because of a fault.

Shri Srinibas Misra: There is a fun­
damental right to approach the Sup-
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feme Court. But to approach the 
Supreme Court will have no meaning 
if the Supreme Court does not decide 
t on merit Limitation is not a matter 
)f merit. Therefore if the Supreme 
Court rejects an application regarding 
fundamental right because of inordi­
nate delay, will that be really in con­
sonance with Art. 32?

Shri C. K. Daphtary: I say, yes, Sir. 
Art. 32 says that right to approach is 
guaranteed, not that relief is guaran­
teed.

Shri Srinibas Misra: That does not 
mean that everything will be dismiss­
ed without going into merits. The 
meaning is that it must be decided on 
merit. The right to approach means a 
consideration on merit.

Shri C. BL Daphtary: It is not a
question of delay as much a matter of 
the merits.

Shri Srinibas Misra: According to 
you it is said by the courts that these 
writ applications are discretionary. 
Reliefs are discretionary and to be 
granted by courts. If that be so, even 
if the bill is passed and the courts are 
somehow made not to reject applica­
tions merely on the ground of delay, 
how will it harm; if there is any 
laches, the court finds it and other 
grounds, negligence and other equi­
table disqualifications on which they 
can dismiss it. How will it affect the 
equitable jurisdiction. Equitable juris­
diction has got so many ingredients 
under which relief can be granted. 
Under the limitation, delay is one such 
thing. Suppose this is tak^n away 
that on the ground of delay, courts 
will not dismiss writ petitions, they 
can reject on the ground of laches.

Shri C. K. Daphtary; Well, Sir, I 
am only dealing with the question of 
delay. In judgement, they have said 
that there cannot be any waiver of a 
fundamental right; you cannot wave it. 
You cannot say that I have got a right 
and it is deemed to have waved. I say 
that apart from delay, I cannot think

of any other equitable concept on 
which it could be refused.

Shri Srinibas Misra: Supposing, I 
have a doubt in my mind that even if 
this Bill is made into a law, even then 
we cannot prevent the courts from 
dsmissing writ applications on the 
ground of delay.

Shri C. K. Daphtary: Even if it is 
right in law—yes. They may say, you 
are negligent; other grounds will also 
be found there.

Shri Srinfbas Misra: It may come 
under some other disqualification.

Shri C. K. Daphtary: At the moment, 
I cannot conceive of any other aspect 
of the matter.

Shri Srinibas Misra: For example, 
he had to go to some other court. He 
has gone to that court t>f law. This 
delay has been occasioned by going to 
the other court. They will say, you 
have not approached that court and 
many other things will become the 
cause of the delay. •

Shri C. K. Daphtary: You must give 
credit to the Supreme Court for adher­
ing to your fundamental right in Art. 
32 as much as possible unless there 
are compulsive arguments which take 
them away.

Mr. Chairman: Mrs. Mukerjee, you 
may now ask any question, you want.

Smt. Mukherjee: Mr. Daphtary, you 
are a man of great eminence and ex­
perience. The only thing that really 
concerns us is whether the law as it 
stands would guarantee justice to the 
individual against the State. This Bill 
which is before us is in two parts, one 
relating to a writ petition in the 
Supreme Court and the second part 
deals with the High Courts. I think 
that most of us are not worried about 
as to what happens in the Supreme 
Court. We think, justice is granted 
in the Supreme Court, but we are not 
as sure of justice being given in the 
High Courts specially in some of tne



67

States because of the conditions which 
are now obtaining in those States. So, 
I would like to know from you that 
the Bill as it stands, do you think that 
it would improve matters or do you 
think, it would confuse matters?

Shri C. K. Daphtary: Well, so far 
as the High Courts are concerned, 
about which you are now asking me, 
the ground of delay has always been 
a ground operating in the High Courts 
under Art. 226, because so far as in 
High Courts Art. 226 is concerned, it is 
not a guaranteed right. Because, 
so far as the High Court is con­
cerned, Article 226 does not guaran­
tee a right as Article 32 does. Diffe­
rent considerations would apply. A 
discretionary right and discretionary 
remedy has been all that is recognised, 
the difference being that it is not a 
guaranteed right; you can use it or 
leave it.

Smt. Mukherjee: So, would you 
suggest any amendment to the para?

Shri C. K. Daphtary*. I would sug­
gest that, so far as the High Courts 
are concerned, you leave Artifcle 226 
alone altogether; and so far as Article 
32 is concerned, an amendment was 
suggested here, if I am right, that it 
should be made clear that it would be 
delay which is unjustifiable which 
alone could defeat a fundamental 
right.
r

i Smt. Mukherjee: Yes I see you mean 
that provided in the writ petition he 
cannot explain satisfactorily why the 
delay has taken place, he should not 
be denied the right to file this petition.

Then, there is one other matter 
which is causing some doubt in my 
mind—this point you raised about 
“reasonable amount of time” . I was 
going through this material which was 
supplied to us. In some cases it is 
15 years; the privilege is upheld till 15 
years in the Supreme Court. Now,

there is a case again where it has 
been rejected for a delay of only 5-l|2 
months. This is material supplied to 
us by the Law Ministry I think. So, 
what exactly is reasonable time? In 
some cases even for 60 days it has 
been rejected and when it was 15 
years it has been upheld.

Shri C. K. Daphtary: it all depends 
on the facts of each case. There is no 
definition to “reasonable time” .

Smt. Mukherjee: But between 60 
days and 15 years there is a big time 
lag.

Shri C. K. Daphtary: You must see 
the facts of each case—why it is upheld 
or rejected.

Smt. Mukherjee: That is the only 
thing which brought some doubts to 
my mind—whether this interpretation 
of this term “reasonable” would be a 
reasonable interpretation.

Shri C. K. Daphtary: Certainly it is 
reasonable.

Smt. Mukherjee: You are satisfied 
with it?

Shri C. K. Daphtary: Yes.

Mr. Chairman: You pointed out 
repeatedly that under Article 226 delay 
is always taken into consideration, and 
that it is a question of the facts o f  the 
case because it is not guaranteed like 
Art. 32. But if you look to Article 226. 
the last but one line says that for the 
enforcement of any of the rights con­
ferred by Part DI, if the High Couri 
dismisses it. remedy in the Supreme 
Court is open. So it will only lucwii 
that the party should have gone to the 
Supreme Court and not to the High 
Court.

Shri C. K. Daphtary: I really do not 
know why people, in the matter of 
fundamental rights, go to the High 
Court; but I can guess why. One 
reason is that many High Courts grant 
a stay and once a stay is granted 
everyone is happy. They go away
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hoping and wait for three years after 
this stay whereas the Supreme Court 
probably would not have granted the 
stay. So, it is becoming a fashion to 
go to the High Court. Strictly Speak­
ing, for an assertion of a fundamental 
right you should go to the Supreme 
Court.

Mr. Chairman: So it would only 
mean that if the party is not able to 
rush to Delhi his fundamental right 
would be denied.

Shri C. K. Daphtary: One forum has 
been set aside for the guaranteed fun­
damental rights. There is nothing to 
prevent a man from coming to the 
Supreme Court to claim his rights. If 
I may say so, Sir, some High Courts 
have taken the view (of course there 
is difference of opinion that if a 226 
application involves a fundamental 
right, then it must be dealt with in the 
same manner as the Supreme Court 
would deal with it under Article 32. 
In the ordinary way, in a 226 applica­
tion the Court says, there are so many 
questions of factor involved that is 
not right to bring it under Article 226 
and as for a suit, some of the High 
Courts have held that this should not 
apply to a writ petition where a fun­
damental right is involved and that 
the Court is under duty to take evi­
dence—not to refer a man to suit

Mr. Chairman: Could I split it fur­
ther and say that as far as rights con­
ferred under Part III are concerned, 
delay should not be the reason for the 
High Courts to dismiss a petition, 
leaving aside any other factors. After 
all, when the party could go to the 
Supreme Court, why should he not go 
to the High Court also?

Shri C. K. Daphtary: I agree, but I 
think normally a proper High Court 
dealing with the question of delay 
deals with it on the footing that there 
is no excuse for it. It must necessari­
ly follow that when this question . of 
delay is raised, the Court must apply 
its mind to the question whether the 
4elay is reasonable or unreasonable.

Mr. ChairmAn: But I think some of 
the High Courts have made it a rule, 
laying down 30 days or 90 days or 
something of the sort. Some of the 
High Courts have created rules as 
regards the limitation under Article 
226 and I put this to you (because 
you said “Please leave Article 226 
alone’1 whether it would not be neces­
sary that in the matter of fundamental 
rights enshrined in Chapter III at 
least, limitation should not be laid 
down by the High Courts; that it is 
not proper?

Shri C. K. Daphtary: Well, I correct 
myself in that respect; but even then, 
there must be some limit—a reason­
able excuse etc.

Mr. Chairman: So, it will be on par 
with Article 32?

Shri C. K. Daphtary: I agree.

Mr. Chairman: There is one more 
point. I have bfeen saying that the 
fundamental rights are enshrined in 
the Constitution for the benefit of the 
individual because, after all, it is an 
unequal task the individual has to face 
with the 4 State becoming more and 
more all-pervasive. For instance, pay­
ment is granted and even then it takes 
time for -a person to collect his dues. 
Even where it is granted Government 
may create many problems for him. 
So, therefore, in such circumstances, 
because the money is not paid and the 
delay is not on his part, it should not 
be treated against that person.

Shri C. K. Daphtary: if  he has been 
making efforts to get payment he 
would be given reasonable time. Sup­
posing he files a suit, he would have 
to file it within three years. Why 
should a writ petition be filed after 30 
years when it is a question of pay­
ment? It is meant to be an unlimited 
remedy. The other one provides a 
limited remedy.

Mr. Chairman: I thought it relates 
to a suit Hied by an individual against
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a-days become much more all-perva­
sive.
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Shri Tenneti Viswanatham: Is the

writ petition entertained? It is a 
money suit. ‘

Shri C. K. Daphtary: The difficulty 
has arisen because the people have 
taken to the recourse of writ petitions. 
Take the case of Banaras Bank. Here 
the question comes with regard to the 
recovery of money. The money has 
been paid by someone illegally under 
an illegal provision or rule. I can only 
file a suit. But, instead, you file a 
writ which is supposed to be more 
speedy. The suit takes a long time. 
If a writ is filed, hfe can wait for years 
together. But if he has to file a suit 
then that^Should be done within three 
years.

Mr. Chairman: I may put it this
way. A suit is filed within time. The 
high court sleeps over it. And there­
fore the people want to go in for a 
writ. T~Tcnow of such cases. The 
High Courts come in only because the 
amount is more than Rs. 25,000. If a 
man goes to the high court, the matter 
travels for years “together. There it 
involved only a matter of law. Even 
then it does not come up for hearing.

Shri C. K. Daphtary: That is correct. 
Even the writ travels for years and 
years.

Mr. Chairman: When you say that 
the people have even come in writs, 
in si*h cases only the writs would 
have been a proper remedy.

Shri C. K. Daphtary: It may be. I
shall put it this way. The writ is 
speedy and more efficacious. I can 
file a suit within three years. I fi?  
a writ instead. I could file a 3W- 
:vithM* t>ree years. Why should I not 
file a writ after five years?

Mr Chairman: Suppose I have to 
get money from someone. I have to 
file a suit within three years. I do 
not feel like filing a suit within three 
years but I file a writ after five years.

Shri C. K. Daphtary: I take it that 
we are talking here of writ against 
the Government.

Mr. Chairman; Yes, it is against the 
government and not against a party.

Shri Tenneti Viswanatham: You 'just 
now said that the people are rushing 
with the writ applications to the Sup­
reme Court. Ordinarily the writ is 
not entertained. Take the case of civil 
courts. I am reading from the judg­
ment of Justice Hidayatullah. Please 
see page 830. He says that this court 
does not take action in the cases 
covered by ordinary jurisdiction of the 
civil courts, that is to say, it does not 
conceive of criminal actions for the 
obtaining of writs. There is no point 
in saying that the people rush to the 
court with the writ petitions.

Shri C. K. Daphtary: Here I an*
talking about Art. 226.

Shri Tenneti Viswanatham: It is for
enforcement of fundamental rights.

Shri C. K. Daphtary: Art. 226 is for 
a number of matters including the 
failure to exercise the statutory duties 
or for the wrongful exercise of duties.

Shri Tenneti Viswanatham: All these 
are primarily for the purpose of en­
forcement of fundamental rights under 
Part III of the Constitution. Where 
a remedy is available under Art. 226, 
this court refrains from taking action. 
That limitation is put under Art. 32.

Shri C. K. Daphtary: I follow the 
argument. If limitation is put here, 
that - should apply to Art, 226 also. 
Unless I see the facts of the case, I 
am unable to comment on that.

Shri Tenneti Viswanatham: An
engineer took up his case against thft
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Government. He waited until the 
Government finally passed an order 
against him. The court did not accept 
his' ground. I  will not be able to pick 
out the case. That is a case under 
Art. 226.

Shri C. K. Daphtary: You may be 
right in spying. 'Here is a case which

shows that there should be some pro­
vision made under Art. 226. Anyway, 
may I have a copy of it?

Mr. Chairman: Surety. Thank you, 
Shri Daphtary.

(The witness then withdrew.)
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(The witness was again called in and 

he took his seat.)

Mr. Chairman: Mr. Seervai, I am
glad that you have come to give 
evidence before the Committee. You 
may kindly note that the evidence 
that you give would be treated as 
public and is liable to be published, 
unless you specifically desire that all 
or any part of the evidence tendered

by you is to be treated as confiden­
tial. Even though you might desire 
your evidence to be treated as con­
fidential, such evidence is liable to 
be made available to the Members 
of Parliament.

SHRI H. M. Seervai: Yes.

71



72

M r. Chairman: We have got your 
Memorandum. Have you got any thing 
more to say? Afterwards, the Mem­
bers would like to put questions.

Shri H. M. Seervai: I am quite
willing to give a general view of the 
fundamental rights as I see them. The 
sponsor of the Bill is inclined to think 
that if you allow delay to bar an en­
forcement of the fundamental rights 
then in some way, the fundamental 
rights are curtailed, to use 1he lan­
guage of Mr. Justice Hegde. My view 
is that all rights carry with them 
obligations and our Constitution 
keeps public interest as high as 
private interest. It harmonises them.

You have a right of free speech. 
But you cannot defame anybody. You 
have a right to use property. But 
you cannot use it to create a public 
nuisance. So, all rights are subject to 
obligations. Then, there are statutory 
rights, contractual rights, customary 
rights, etc. Further, there are rights 
of appeal, rights to approach a court 
for revision, etc. They are all limited 
by periods of time. The period for an 
appeal or a revision is very small. 
The maximum period for an appeal 
is 90 days and the maximum period 
for a revision is 90 days. The reason 
is very simple that rights affect not 
only the parties who assert them, 
but also the parties against whom 
thy are asserted.

Let me give an example. Suppose 
I bring a suit against somebody. His 
rights are also affected. It is desirable 
that if an .appeal is to be filed, it 
should be done quickly. The people 
should know their rights. The sooner 
they know the better it is. In any 
■event, every side should know whe­
ther he has got his right or some­
body is going in for appeal. You will 
find that a large number of matters 
are not appealed against so that if 
the period has exoired, the people 
know that the matter ends there.

Articles 32 and 226 introduce on an 
extensive scale speedy and effective 
'remedies principally against the

State. The writs mentioned in arti­
cles 32 and 226 are in English law 
very well known things. In fact, in 
the Constituent Assembly, Dr,
Ambedkar said that he did not know
what could be added to those things, 
and, he said, they had worked for
hundreds of years. These are for
speedy and effective remedies.

There is one writ which I should 
wish to exclude from any question of 
limitation and that is the writ of 
habeas corpus. The writ of habeas 
corpus is a writ against illegal deten­
tion either by the State or by an in­
dividual. Now, an illegal detention 
is a continuous, day-to-day, act and 
nobody can claim the right to ille­
gally detain a person or an individual 
on the plea that he did not go to court 
in time. So, the Supreme Court 
judgement does not touch habeas 
corpus at all because it is a crime to 
detain a person illegally. The writ 
habeas corpus is a class by itself. It 
is the most historical writ in England. 
Attempts were made to defeat it by 
shifting the person from one jail to 
another, It is the only case in 
which a judge in England was made 
liable to pay a fine of 500 pounds 
when the writ was wrongly refused. 
The habeas corpus both by its Eng­
lish origin and by its very nature is 
not matter which can be barred by 
time because nobody can claim the 
right to commit a crime. Let me 
therefore leave the habeas corpus for 
the time being.

We then come to the writs of man­
damus, prohibition, quo warranto and 
certiorari. I would like very briefly 
to state what is the nature of those 
writs. Mandamus is directed to a 
public authority to compel the per­
formance of a public duty which is 
obligatory. You will see that if a 
man’s right to claim the performance 
of a public duty is involved, he 
should move pretty quickly because 
the public authority is entitled to 
know wheher it is enforceable 
against it or not, because a man may 
think he has a right but he may have 
none. Secondly, in India, a writ at

X
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mandamus can be issued to prohibit 
a person from doing something which 
he is under an obligation not to do. 
That is an important difference bet­
ween English law and Indian law.
If you are going to prevent a public 
authority from acting, you must 
move pretty quickly because the 
public authority has to act or not to 
act and public interest is also in­
volved. Suppose there is an acqui­
sition for building a particular 
bridge. The whole project is going 
to be held up if you don’t obtain a 
writ of mandamus in time. It hap­
pened actually in Bombay in regard 
to the acquisition for a bridge. There 
was a contract and the contract con­
tained a provision that if construction 
was not completed in time, there 
was a right in Government to take 
over the total installations, all the 
machines, etc. and complete the 
project. The judge granted an in- 
juction. Now, the injunction would 
have paralysed the working of the 
bridge, a public convenience, and the 
authorities approached to court to get 
it vacated, and it was vacated. Now, 
if he had gone to the High Court for 
the issue of a mandamus on the State 
and if he chose to do it two to three 
months after the Government had 
started acquisition proceeding the 
Government would have mentioned 
what the needs of the public were. 
He knows that his rignt is violated. 
And the court, on a balance of 
convenience, either grants an 
interim stay or the court may 
say that they won’t grant him 
the interim stay. If the court is 
going to grant the interim stay it is 
of the utmost importance both to the 
party and to government that the 
writ should be decided speedily. That 
is the view taken in England for 
centuries. Justice requires that 
one should approach the court spee­
dily.

The writ of certiorari lies against 
a judicial or quasi-judicial tribunal. 
To set aside an order passed by it on 
certain well recognised grounds of a 
Tribunal has passed an order, the 
party either accepts it or he does not

accept it. Now it is a matter of judg­
ment whether a suit or an appeal 
filed is wrong or not. For that the 
remedy is provided that you can 
come to a court and say that “this 
order is contrary to law or the Tri­
bunal has acted on no grounds at all”
If a high court decides wrongly that 
there is no right of certiorari against 
a subordinate court or at any rate 
against quasi-judicial tribunals, there 
the same principle applies that you 
are affected by an order. You will 
say that it is an illegal order and so 
it must be set aside. In the matter 
of writ of prohibition, it would fail 
if you are guilty of delay. In the 
writ of prohibition, you must ap­
proach the Court that the Tribunal 
has not decided the matter. Once 
the matter is decided then there is 
nothing to prohibit. So, from . the 
nature of the writ of prohibition, it 
lies only as long as the . Tribunal 
)ias assumed the jurisdiction wrong­
ly in order to decide the case. Once 
it has decided and there is a judg­
ment, your proper writ is a writ of 
certiorari.

There is one other writ which is 
enforced called the writ of quo war­
ranto. You will see the extreme im­
portance or urgency of it from the 
very nature of the writ; Suppose a 
man is elected as a Mayor of amu- 
nicipality. But, he was disqualified 
as a voter to stand for the office. But, 
he continues as a Mayor in the 
Municipal Corporation. And he 
holds an office for a year. Unless 
you move the court speedily by a writ 
called quo warramto and ask the 
court to decide whether he can hold 
the office at all the writ will fail. At 
that time he would have completed 
the term of office. So it is equally im­
portant that the Mayor should know 
whether he is an effective Mayor or 
not. It is equally necessary that the 
court should decide this question 
speedily because here the public 
rights are involved. If a person who 
is disqualified from acting as a Mayor 
continues to act as such this is some 
thing which the law do:s not aprove
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i f .  So, these are the nature of the 
writs.

Now if you see Art. 22ft you will 
find that it speakers about the enforce­
ment not only of fundamental rights 
but also of other rights. Let me give 
you a simple illustration. Suppose 
taxes are imposed wrongly by an au­
thority or a tax is imposed by a muni­
cipality contrary to the section which 
gives it the power. There may be â 
legitimate case for appeal. The law 
laysThat you shall not tax the person 
more than 6 per cent but V0*  *** 
h im e t S p e r  cent. Of 
is no total lack of power hut there is 
S ^ o f  t . do .  th ig
you purported to do. In
words your action is J t o S

And you go to a court asiung
it to restrain the municipality from

himself not be directly affect*® JJ 
If you consider that the

writ jurisdiction exist* tor the enr
lorcement of * % £ * £ ? £ £ £  <h.p r r s  —
t a I  w o u ld  like lo tell the Committee

to ror riew * . 
ought to be amended so «  top u *  
period of limitation for a U w n t^ e

2^*MTiS^rS
S S L ?  » x . r ’ j . A o *  -
,L e .  I feel U“ < f "  £  t S
fixed. In those days when 
Chief Justice Mr. Chagla was P

, 4- eiv u/pbIcs was consi-siding four to six weeKs was
to be reasonable time. 

A „ a h . b , d ^ . * » •
was taken to e . . 4. 
tT „e  It is quite wrong that a citi- 
®  o( India should be treated in on’  

w a y  in B o m b a y  a * d  1 -  » » »

writs of certiorari, a period of six 
months has been Pr°vided ^b]ect to 
the power of the court which, in ap

propriate cases may extend the 
period. in my respectful submis­
sion there is no violation of funda­
mental rights if you a s k  a man to 
exercise his right within a reasonable 
time. You know that the court has 
power to condone the delay if it is 
satisfied that there is justification for 
such a delay. A  long time back 
there was a case in which Mr. 
Justice Hidayatullah in his judg­
ment said that no question of 
any minimum period or maximum 
period arose. By that what he 
means is that if there is a good cause 
for delay, the court will accept the 
excuse for delay. The court haa 
to determine whether there is a good 
cause. The court constantly decides 
such cases. Section 5 of the Limi­
tation Act gives that power in case of 
delay The same power should be 
g iv e n  to the court in  thto case also. 
There should be a short period. I 
♦hink 90 days on the whole seems to 
be a most satisfactory period. In 
the revisionary or supervisory juris­
diction that power is given to the 
court to extend the time if it satisfied 
that there was a good cause for that. 
I have attached an article along with 
my memorandum. I And that a -  
s o lu te ly  no reason is  given by r  ̂
Justice Hegde as to why the period 
of limitation should apply to contra­
ctual rights, to statutory rights and 
to constitutional rights but not to 
fundamental rights. What is the 
distinguishing feature? Let me put it 
in this way for your consideration. 
Article 19(D <g> refers to the right 
to carry on profession, trade, oc p 
tion or business. Article 301 secures 
the freedom of inter-State trade and 
commerce. Originally it was in 
chapter of fundamental rights It was 
removed from the chapter of funda­
mental rights and put in a separate 
part and Mr. Krishnaswami lyer 
?aid that it was quite absurd to say 
that a right was affected according as
it is in one part or other- Vl0.1.® , 
of any constitutional right will be 
restrained by a court. In one 
for business today freedom of 
and commerce is even more important 
than the right to carry on trade ana



commerce because very large busi­
ness houses have, from the nature of 
the case, business all over India 
coverage. Their goods are sold in 
%very State. If unreasonable res­
trictions are imposed in any form— 
rou may refuse to clear the goods; 
issue directions to the Railways not 
#o  remove the goods—you must 
justify unless you show there is acute 
famine. I would submit all rights 
«re conferred for the benefit of the 
^dividuals. The only exception 
.-flat I can think of in the Indian 
Constitution is untouchability and 
slavery. For untouchability our Con­
stitution provider? that it is abolished 
and Parliament shall pass a law
making it punishable for anybody to 
practise untouchability or t0 enforce 
it against persons described a s . un­
touchables. You will find that it is 
an interesting thing that the law 
passed by Parliament makes it a
compoundable offence with the per­
mission of the Magistrate. Even in 
respect of a fundamental right which 
is basically necessary because un­
touchable means a man is not human. 
Our Constitution proceeds on equali­
ty; untouchable is the negation of 
equality, negation of human values 
which the Constitution enshrines, 
yet the law passed by Parliament 
makes it a compoundable offence with 
the permission of the Magistrate so 
that a thing which on ground/! of 
public policy is made a crime is yet
made compoundable. In such a
case you may say, “we will not allow 
a man to be treated as a untouchable 
whether he complains or not. We 
make it a crime.” But barring such 
extreme injury to personal status 
which the Constitution prohibits and 
obliges Parliament to punish by a 
law there are no provisions which 
Tequire the enforcement of funda­
mental rights by a public authority.
I would like to say that people seem 
to think that equality is a very simple 
concept and if a right to equality is 
violated well, it is a clear cut case. 
But I wish to say that it is essentially 
a question of fact and degree and of 
the times and perfectly honest and 
competent people may differ whether

equality has been violated or not. For 
if a law is not to violate equality there 
must be a reasonable classification. 
Who determines the reasonable classi­
fication? What is reasonable to one 
may appear unreasonable to another. 
So, when a citizen is affected by a 
law and he says to himself, does it 
violate right to equality lie has no 
clear-cut answer. If he goes to a 
lawyer, I think, in nine out of ten 
cases the lawyer would not be able to 
say what finally the Supreme Court 
will decide.

The English and the American 
courts have gone by the concept of 
what is fair, ju3t and morally right. 
That is the attitude which broadly 
speaking both a court and a Parlia­
ment or a legislature ought to take. 
There is Tilokchand Motichand case. 
If a man does not want to settle and 
says that a tax is void. I will pay 
nothing, he can enforce his right; but 
if he makes a settlement which he 
considers suitable for himself, to 
allow him two or three years later 
to say because the Supreme Court in 
any matter has declared the law void 
and I must get back my money is 
neither fair nor moral. You see how 
shameful it would have been to up­
hold the Motichand case. What did 
Motichand do? He collected sales tax 
which was not legal. The authori­
ties said, “All right; you pay back to 
the people.” And he replied, “No.” It 
was clear fraudulent conduct. He 
went in appeal. The appellate court 
caid, “we are not dealing with the 
merits of the case. We are dealing 
with the discretion exercised by the 
judge. We cannot say it is wrong."
He never went to the Supreme 
Court. Years later, when in some 
other matter, the law was declared 
void, he said, “Now you give me back 
the money.”

Is it the intention of fundamental 
rights that the State cannot recover 
a tax without the authority of law 
but a private individual can retain it?
His claim was, “I have recovered 
it from mv dealers. I refuse to 
pay. And yet H: comment must give 
me the money. ’ There cannot be a
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more immoral attitude than this. I am 
surprised the Supreme Court has in 
certain cases granted relief to people 
who have entered into solemn agree­
ments under the law and then backed 
out of them.

Thb is the case. A private indivi­
dual makeg a claim to receive the 
money recovered by him as a tax to 
which the State is not entitled. When 
the question to pay back comes, his 
answer is, “No. Let them file a suit 
and do whatever they want." The 
suit will take years. Moot of the 
people would be those who have paid 
Rs. 100 or Rs. 200 or whatever it is 
and they are not going to file a suit 
and incur expenses. It seems to me 
that we ought not to allow the high 
name of fundamental rights to 
protect essentially dishonest or a 
fraudulent conduct. Neither the 
English courts nor the American 
courts, and nor, I am happy to say, 
our own courts have, by and large, 
countenanced such a conduct. Be­
cause all these writs are meant in the 
interest of justice. If a judge findi 
that what a man is trying to do is 
basically unjust, the remedy under a 
writ must be refused.

Let me give you another case. A 
motor operator obtains a permit 
fraudulently. At the instance of bis 
opponent, in appeal the order is 
quashed. It turns out that there 
was no right to an appeal. The 
Supreme Court, or it may be the 
High Court—I am not absolutely 
sure—gave a judgment saying, 
“There is no right to appeal” . But if 
we upset the order under a writ, We 
will be giving encouragement to the 
fraud by which the man obtained the 
permit. Therefore, being satisfied 
that the order was obtained by fraud, 
we refused to grant any writ. I 
think, the conscience of the ordinary 
man would tell him that justice was 
done. The law is not so bad that man 
can commit a fraud and get away with 
it.

The fundamental rights are meant 
to protect honest and fair conduct.

The executive may unreasonably 
restrict the rights. The legislature 
may pass laws which the Constitu­
tion does not permit. By aTl means, 
go ahead. But all that Motichands' 
case says is, since public interest is 
involved, you move the <court, if you 
want, speedily because it is in your 
interest to know your right, where 
you stand, and it is more in the pub­
lic interest that the Government and 
the S«.ate know where they stand.

Let me give an example of the 
Bombay Sales Tax Act as how a 
validating Act became necessary and 
what consequences would have en­
sued if the doctrine of recovering tax 
on a mistaken law was there. As 
you are aware, the Bombay High 
Court declared .the sales tax invalid, 
The Supreme Court in the United 
Motors case held it was valid and 
deleted a particular section. A year 
and a half later, in the Bengal 
Immunity case, the United Motors 
case was held to be wrongly decided. 
All the States had collected crores o f 
rupees. Their revenues had been 
geared up and it became necessary to 
pass a validating Act because the 
theory of recovering tax under a 
mistaken law might have completely 
upset the total budgets of all the 
States.

Our courts have taken a view that 
when you went on paying tax with­
out protest, it was your job to find 
out whether it was legal or illegal 
and, if the Supreme Court found- that 
it was legal and you felt that the 
judgment of the Supreme Court was 
wrong, you should have challenged 
the Supreme Court as it was done 
in the Bengal case and it was set 
right.

So, in my respectful submission, 
there is no reason why a fundamen­
tal right which is a very important 
right should not be asserted with 
speed, if you want the benefit of spee­
dy remedy provided for it. Because if 
you file a suit, your rights may be
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open to you but corresponding rights 
are open to other side also. For 
instance, in the example that I have 
given in my memorandum, the Gov­
ernment acquires land. It does it in 
contravention of article 31. Let us 
say the law under which it is done is 
supposed to be against the principle 
t)f natural justice. I know the law. 
Now, I let the whole factory go up. 
Such cases have happened. Then, I 
say, “I did not receive any notice. 
All this is illegal.” And I file a writ 
petition. It could be refused. Surely, 
when one claims a fundamental right, 
those rights must be available to the 
other side also. Now, that factory 
has gone up. Crores of rupees have 
been spent. The people have been 
employed. The Government has given 
water connection, power connection, 
etc. Can I then say, “My land was 
illegally acquired and you give it 
back to me” ? The courts have rightly 
taken a view that interests of justice 
are paramount. Justice requires jus­
tice to all, to the State as well as to 
the individual. Sometimes, the ac­
tion of the State affects the private 
individuals because, if my property is 
acquired, it may be acquired for 
somebody else. That means that his 
fundamental right of the parts for 
whom the land was acquired has a 
fundamental right to retain the proper­
ty. So, I would submit respectfully 
that the 'judgment is completely cor­
rect and the strongest proof that judg­
ment is correct is shown by the appli­
cation of res judicata to writ peti­
tions.

Now, what does res judicata mean? 
It mqans that where two parties 
have litigated on a matter, then that 
decision binds them unless it is 
appealed against. Unless they appeal 
against the appellate decision that 
binds them, the decision of the final 
appellate court binds completely 
because it cannot be questioned. I 
would not like to mention the name of 
a distinguished lawyer in the Sup­
reme Court or may be in the Federal 
Court who argued cases when the 
Zamindari Abolition Legislation

came into being and who appeared 
for the zamindars taking one objet, 
tion at a time. He said my point was 
very good, but it was rej'ected. I have 
thought out a new point in your case, 
and so it went on. On the same 
points first Mr. Justice Gajenara- 
gadkar said that constructive res 
judicata was a technical rule, but 
later he said it was also based on 
public policy. Surely it is not right 
for a man to challenge a l*aw on five 
grounds on five successive petitions 
and hold up the other men’s rights 
for an indefinite period of time. Let 
us say that big portion of land is re­
required for the development of an 
industrial estate. You have entered 
into contracts for this purpose. The 
industrial estate is going to offer em­
ployment to many. Surely the 
fundamental right question does not 
arise at all. You will see what Mr. 
Justice Gajendragadkar said. To 
allow a person to be free from a 
constructive res judicata would mean 
applying that to every suit. The 
party in a suit could have taken the 
plea of enforcement of his rights in 
deciding the suit. In a suit obviously 
there is a process of delay and harass­
ment. In India as in many othe; 
countries people go in for a litiga­
tion taking the weapon of delay and 
harassment. Once you go in for a 
litigation, every important Govern- 
mentis scheme of development will b* 
held up for an indefinite period. 
The whole scheme itself could have 
been brought to a standstill by thi* 
simple process. Once a party comes 
to the court seeking for an injuctior 
on the plea that his fundamental 
right is being violated, the court doe* 
not say that it cannot decide the case. 
Notice is required for a suit but no 
notice is required for a writ. It 
true that the public interest requires 
justice to be done. Heife no reason® 
have been given to the cqntrary as to 
why it should not be done. The facl* 
of the matter is that the highest 
court of England and the U.S. have 
taken the same view as reasonable. 
What is being done meets with thfr 
judicial approval of the highest cfcuiTs.
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Jit meets with their approval on the 
ground of fairness and justice. ’

There is only one thing which I 
wish to say and that is. about the 
ground mentioned by Mr. Justice 
JBachawat namely injunction. Injunc­
tion means that you prevent a per­
son from exercising his rights. So, if 
I go to the court and say that Gov­
ernment is throwing me out of the 
property which has been requisition­
ed to me I should be given relief. 
The court will immediately give me 
an interim  stay but at the same time 
the court expects me to say truth­
fully all the facts necessary for ob­
taining such an injunction. Suppose, 
in this case, I have suppressed the 
fact that I had told. I tell the Gov­
ernment that if it gave me six
month’s time, I would go away. The 
Government has waited for six 

months and asked me to go out at 
the end of six months. The court 
would say that I had misled it. Had 
it known that I had secured six
month’s time from Government and 
the Government did not act till the 
stipulated time, it would not have 
granted him the injunction. Whether 
the Government is right or wrong, the 
<?ourt would have dismissed the peti­
tion on the ground of lack of good 
faith in the administration of
justice. In the Supreme Court, 
Mr. Justice Hegde ’joined in dis­
missing the writ petition because 
of false and misleading state­
ments made before the court. The 
learned Judge says that it would be 
shocking for the petitioner to mislead 
the court. The court wifhtmt going 
into the merits of it dismissed the 
petition. In my, respectful submission, 
such a dismissal is correct; it must not 
be forgotten that the protection of a 
man’s rights does not entitle him to 
resort to dishonest or fraudulent 
tactics to obtain orders from a court. 
If this is permitted, justice is brought 
into a contempt and anything which 
bring justice into contempt does a 
gravest injure to the whole body 
politic. As I have said, justice is put 
on the forefront of our Constitution.

Mr. Justice Sikri said that there

ire certain fundamental provisions 
for the administration of justice 
which the court must follow unless 
the Constitution says that they must 
not do so. Take, for instance, the 
agreements by the princes—Coven­
ants. No court can decide it. Simi* 
larly take the case of river water 
disputes. Under our Constitution, no 
court can decide such a dispute. But 
the normal principles of justice re­
quire that if a rigjit is violated, one 
should go to the court. If the Cons­
titution itself says that you cannot 
have that remedy, the court givea 
some other remedy. To that ex­
tent justice must yield place to tha 
will of the people as embodied in the. 
Constitution. But, there is absolutely 
nothing in Atticle 32 or in Art. 22* 
which prefcludes the court from 
applying the principles—settled prin­
ciples—in the administration of jus­
tice like the Law of Limitation, Lav* 
of Registration etc., Suppose of docu­
ment is not registered. Your right 
may depend upon it. Of course
fundamental rights are there. Regis­
tration is a reasonable requirement of 
law, and so is procedure as laid down 
in the Civil Procedure. You cannot 
allow a person to violate that proce­
dure. There is the well-settled pro­
cedure laid down in Civil Procedure 
Code, Evidence Act, Limitation Act 
and Registration Act. Also there is a 
Transfer of Property Act and other 
acts. These are ' the considerations 
which the court apply in adminis­
tering justice. That seems to be 
broadly the position. Now I shall be 
able to answer any questions put to 
me. I have ventured to say with 
respect that no reasons have been 
given as to why a particular thing 
that applies to everybody—there are 
three types of rights, contractual, 
statutory and constitutional rights— 
should not be applied here?
There is only one thing which I wish 
to add. The Supreme Court said you 
cannot waive fundamental rights and 
they put it on a ground which is 
demonstrably incorrect. They said 
that American Constitution is only 
for purposes of defence and union.
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In our Constitution, we have equality 
of opportunity, fraternity, etc. What 
the Supreme Cotirt forgot, and it can 
be demonstrated is that when the 
Constitution of the U.S. was cnacted 
in 1787 there were no fundamental 
rights. Fundamental rights were 
introduced two years later because 
several States were unwilling to ratify 
unless fundamental rights were put 
in. So George Washington said “it is 
all right; ratify it, and we promise 
that fundamental rights will be 
brought in later but the ratification 
need not be held up” . Surely, a 
Constitution without fundamental 
rights would have a very different 
preamble from a Constitution with 
fundamental rights. That is the first 
mistake.

The second mistake is—and it seems 
to me a little surprising—that there 
was what is called a Declaration of 
Independence in the United States 
and the words of the Declaration 
are: We declare these truths to be 
self-evident that all men are created 
equal by the creator and that they 
are endowed with certain inalienable 
rights. So, you see that the Aemircan 
fundamental rights or the rights 
claimed by the people are not given 
by any Constituent Assembly or are 
not given by any body of men. They 
are given by God. In other words 
they invoked the natural order of 
things or the divine order. If these 
aspects had been presented to the 
Tribunal I am sure they would have 
taken a different view.

Mr. Chairman: Article 226 deeds
with the fundamental rights and other 
rights also but Article 32 deals with 
the fundamenetal rights. We talk 
only of fundamental rights initially. 
As you put it and rightly that the 
framers of the Constitution were very 
able jurists. They knew that in the 
matter of other rights there was law 
of limitation; they also knew that in 
English law there is law of limitation 
in certain circumstances also and yet 
they have neve1' laid down anywhere 
in the Constitution that fundamental

rights are limited by limitation. How 
that can be explained?

Shri H. M. Seervai: I submit that 
in a Constitution you do not provide 
for things which are provided by 
ordinary substantive or procedural 
law. So, the Supreme Court was 
called upon to evolve its own proce­
dure. For the High Court the exist­
ing law shall remain unless inconsis­
tent with the Constitution. You 
assume substantive law would apply. 
In England judicial discretion is 
fettered only as regards one writ i.e. 
habeas corpus otherwise the rest must 
be promptly dealt with.

Mr. Chairman: The difficulty is that 
all the existing procedural laws do 
not provide any period of limitation 
for these fundamental rights. This 
was known to the framers of the 
Constitution.

Shri H. M. Seervai: The fundamen­
tal rights would come into effect only 
on the 26th January, 1950. So, no 
limitation Act could provide it before 
1960. The Parliament may fake one 
view or the other. I do not happen 
to be a Member of Parliament. I 
cannot speak with intimate knowledge 
of it. They may hold different views. 
One court may hold that two months* 
period is all right. It has been so 
held even in respect of fundamental 
rights. The Supreme Coutt held two 
months’ period was all right even in 
respect of fundamental rights. Some 
other court may hold 3 month’ period 
is all right; some others may hold 6 
months* period is all right. Justice 
Sikri holds that 1 year is all right. 
There are different views.

Now, a situation is created as a 
result of these different pronounce­
ments which bring the legislative 
power into play. A limitation Act 
can legitimately provide a period of 
limitation. The Constitution has said 
that such a right must be enforced* 
But they did not put it in the Cons­
titution as to what would be 
the method, either by judicial discre­

2305 (B)LS—6.
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tion oi4 otherwise. I have shown 
different periods of limitations. If 
you will permit me to say so, it 
shows a shocking lack of uniformity. 
Would not Parliament want to deal 
with all citizens equally and pres­
cribe the same period of time?

Mr. Chairman: Anyway, you leave 
it at that. That will be looked into. 
You yourself have also felt the need 
of the Limitation Act being amended 
because of different limitations laid 
down by different judges. You have 
said there is no unifoxpruty. Till 
that happens, is it not true that there 
is no limitation?

Shri H. M. Seervai: No. There is 
an effective limitation. But it is a 
conflicting period! because one High 
Court holds 2 months, lanother 4 
months and still another 6 months, 
and so on. As I have pointed out, the 
jurisdiction under article 32 is clearly 
supervisory because certiorari, man­
damus and quo warranto clearly come 
under supervisory jurisdiction which 
now belongs to the Supreme Court 
and the High Courts. The Supreme 
Court has referred to that period. 
But it says, “we cannot create 
a law of limitation. So, we must 
decide each case on its own 
merits.” The reason why I suggest 
a uniform limitation is that the rule 
of law requires that all similar per­
sons must be treated similarly. If 
the Parliament takes a view that 
“let each High Court have its own 
limitation period or let the Supreme 
Court have its own period, no matter 
how unsatisfactory that view may 
be", that is a different matter. But 
I personally think that that view 
could not be correct.

May I tell you in America in a 
Negro trial the period of limitation 
was as short as 3 days and that ha's 
been upheld by the Supreme Court 
by a majority. Wherever a Negro 
objected to the exclusion of a Negro 
from the Jury trial, at various times 
the courts in the United States over­
ruled the objection, in the Supreme 
Court these judgements were revers­
'd . In one case, a man knowing his

right to object did not object. By a 
majority o f 6 to 3, the Supreme 
Court held, “If you had raised the 
objection earlier, we could have 
helped you.” There, the period was 
as short as 3 days.

I have suggested 90 days for revi­
sion and 90 days for appeal. I sug­
gest a uniform period of limitation 
as a measure of fairness. Today, 
there are different periods according 
to the moods of judges and their dis­
cretion as to whether a longer period 
should be allowed or a shorter 
period should be allowed. Is that a 
very satisfactory state of affairs?

Mr. Chairman: Specially when tha 
Constitution does] not lay it down, 
would it not be wrong for the court* 
to restrict the exercise of that right 
in their own individual judgements 
or in their individual discretion?

Shri H. M. Seervai: They did not 
say that the courta shall give such 
directions as are necessary for tha 
preservation of fundamental right*. 
I would respectfully call your atten­
tion to the judgement of the Calcutta 
High Court which I have quoted in 
my memorandum. Till you read that 
judgement, one does not quite under­
stand what the article means. At p. 
641, foot-note 34, (Seervai constitu­
tional Law of India) I have given 
varying periods which the courts 
have adopted.

Cases dealing with delay did indi­
cate that this was inherent. There 
are cases in which it has been held 
that delay may be a ground for re­
fusing to entertain the application of 
a man when he comes to the court 
for relief. There are cases in which 
the party explains the delay and the 
court condones the delay. There is 
a fluctuating period of delay ranging 
from six months to two years or even 
four years. There is a grave draft­
ing defect arising from the fact that 
when the draft Constitution was 
under consideration, amendments 
were suddenly moved in the Consti­
tuent Assembly. The drafting defect 
is that the Supreme Court, under 
sub-rule (2) shall have the power to
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issue directions or orders or writs 
including the writs in the nature of 
a habeas corpus. What is meant by 
‘including the writs in the nature o f?

Mr. Chairman: They might have
thought that there migpit be other 
remedies as welL

Shri H. M. Seervai: There might 
be. It is not possible to show them. 
I shall just tell you one or two things 
because that question was put to me 
by one judge in the President’s 

reference, to which I gave an answer 
and I find no further discussions on 
it. Let us see the words ‘orders, di­
rections or writs*. Where do these 
words ‘directions’ ‘orders* or ‘writs’ 
come from in India? Originally, the 
high courts had the right to grant 
writs in habeas corpus petitions. Sec­
tion 491 of the Cr. P. C. calls it the 
“directions** in the nature of habeas 
corpus. Section 45 of the Specific 
Relief Act describes the writ of man­
damus as “directions** in the nature 
of mandamus. In England, in 1928, 
leaving habeas corpus which was too 
sacred to be touched, the writs of 
mandamus, certiorari, prohibition, 

quo warranto were called all “orders** 
of mandamus prohibition and certio­
rari. Halsbury*s Law of England will 
tell you this was only a charge of 
form. You will please refer to the 
standard book like the Hallsbury on 
law. There the procedure is a little 
simplified. In India you have direc­
tions. In England also you have the 
writ of habeas corpus. In order to 
make it clear, whether you call it 
direction, order or writ, one should 
deal with what are called wellknown 
writs. The judgment of the Calcutta 
High Court enables one to understand 
this article. In my view there is no­
thing which you can do in the nature 
of order or direction which you can­
not do in writs. In India take the 
writ of mandamus. Under this a 
person can prohibit another person 
from doing a thing. The judge of the 
Calcutta High Court says that the 
orders of writs can be issued against 
any person for any purpose. Under

Art. 226 of the Constitution, orders 
of writ can be issued against any 
person for any purpose. The argu­
ment was that the high court’s juris­
diction became a universal jurisdic­
tion. Look at the language. ,You can 
issue any order against any person 
for any purpose. You can restrain 
the Congress Committee from elect­
ing a particular committee. This was 
one of the cases before the Madras 
High Court presided over by emi­
nent judges of the Madras High 
Court—Mr. Justice Rasmamahar and 
Mr. Justice Venkatarama Iyer. These 
were the very first judges who rea­
lised the correct reasoning given by 
the judges of the Calcutta High Court. 
The judgment of the Madras High 
Court followed the judgment of the 
Calcutta High Court in which a ques­
tion was raised namely whether a 
writ can be issued against any per­
son for any purpose.

Look at the writ of habeas corpus 
it lies against illegal detention 
against the jailor. He was the per­
son against whom the writ was issued 
and the purpose for which the writ 
was issued as also the name was in­
dicated therein. The writ of certio­
rari is issued against an inferior 
court or tribunal in respect of a 
judicial or quasi-judicial act but not 
against any person for any purpose. 
Prohibition also speaks about the 
same thing. Quo warranto is issued 
against the holder of an office calling 
upon him to show the authority 
holds his by office. Writ of mandamus 
is issued against the public authority 
for enforcement of a public duty either 
affirmatively for doing something or 
negatively for not doing something. 
The purpose for which and the per­
son against whom the writs can be 
issued are all indicated by the name 
and by the historical content. The­
refore, you do not have to state it. I 
know that an order or direction will 
not go any further once mandamus 
can be issued both affirmatively and 
negatively. There is Sec. 45 of the 
Specific Relief Act since 1892 or 1895. 
The writ of mandamus both affirmati­
vely and negatively cannot be issued
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if there is now conferceable public 
duty imposed on an officer. Illegal 
detention cannot be done by the writ 
of mandamus. I have analysed all 
the cases and the content of it. For 
what purpose and against whom the 
writ is issued are not prescribed in 
the rules of procedure. But, the 
High Court has been given powers to 
frame rules. The Supreme Court 
has framed their rules. They have 
applied the Civil procedure Code. 
They have said that as regards the 
writs, that shall be by way of peti­
tion. It shall be served in this way 
and the rules shall be in this way. 
The procedure is laid down in the 
Civil Procedure Code. The Consti­
tution does not prescribe the proce­
dure. Nor does the Constitution 
prescribe the rules under which the 
High courts or the Supreme Court 
exercise their powers. We draw an 
inference that there is a drafting 
change which would be required to 
be made in the Legislative Entry in 
List 3 relating to the Laws of Limi­
tation by adding the words “for en­
forcement of rights” other than the 
Fundamental Rights. There is no 
exclusion. If you turn to list 3 
and see entry 13 “Civil pro­
cedure, including all matters included 
in the Code of Civil Procedure at the 
commencement of this Constitution, 
limitation and arbitration.” Now you 
get an appeal from writ application 
from the High Court because the 
Civil Procedure Code provides for 
an appeal and the appeal to the High 
Court will be governed by the period 
of limitation. So, they need not ex­
clude. Limitation and Civil Proce­
dure are not excluded even in * writ 
petition involving fundamental rights. 
The period of appeal is made 
applicable because the code of civil 
procedure applies. They have held 
that a writ petition can be amended 
because it is civil proceedings. In 
England they would not permit to 
amend the writ. Apart from habeas 
corpus all other writs are civil pro­
ceedings. In try 13 there is a de­
liberate inclusion of “all matters in­
cluded in the Code of Civil Proce­

dure” so that nobody could argue that 
substantive right is not part of the 
civil procedure.

Now there are four judgements in 
Motichands case Mr. Justice Hidya- 
tullah says 4no minimum and no ma­
ximum*. If you can explain a delay 
come after 12 years and if you cannot 
explain the delay you are out. Mr. 
Justice Sikri said “one year” because 
there will be negotiations, people 
will have to take time to consult 
lawyers. Mr. Justice Hegde said ‘no 
limitation*. Mr. Justice Mitter and 
Mr. Justice Bachwat went on the 
analogy of the limitation and they 
said we will apply the analogy of a 
suit. It is not correct that the judges 
differ. They differ as to the period but 
they are all agreed that delay or stale 
claims must have.

Mr. Chairman: You see because of 
the Limitation Act one knows when 
limitations end because even High 
Court or the Supreme Court not hav­
ing laid down very cogent rules as 
regards delay one does not know 
when delay begins. Therefore, to 
say that it would six years one could 
say it should be three years. In all 
that they are contemplating that it 
was the delay which ought not to 
have taken place.

Shri H. M. Seervai: I would give 
two answers. The first is that we 
cannot attribute to the framers of the 
Constitution a vision of how the Sup­
reme Court would act when they had 
no means of knowing it. They assu­
med that the whole function of the 
Supreme Court is to integrate the 
law of various High Courts when they 
conflict and to evolve a uniform law. 
It hais been done now finally by Mr. 
Justice Shah resolving the conflict 
that writ petitions are civil proceed­
ings and the Civil Procedure Code 
applies. If Judges failed to agree I 
do not think that we would be justi­
fied in saying that the framers of the 
Constitution would have contempla­
ted that unified law would fall be­
cause four different judgements
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would result in uncertainty in the 
law.

Another thing which I wish to say 
is that you may be completely valid 
in saying that the people could not 
be left in the lurch as to what is the 
period of time. But one must not 
forget that these special remedies 
have very far-reaching public con­
sequences. When all is said and done, 
today, the biggest litigant in every 
case is the State, not because it wi­
shes to enter into it but it has to. 
Hie institution makes thought that 
every rule will be evolved or discre­
tion will be uniformly exercised. But 
their expectations have failed. The 
obvious answer to that is to follow 
the example of the United States and 
of England and lay down rules of 
limitation. The experience has shown 
that judicial discretions have failed 
to resolve the problem. I would 
submit that the conclusions to be 
drawn from the failure of the jud­
ges to agree to the period of limita­
tion only suggest the necessity of 
an affirmative law laying it down. 
Once you pass this Bill, it means the­
re will be no period of limitation. 
May I respectfully put a question ? 
Should not a man know his rights? 
I say, this sort of conflicting judg­
ments are opposed to the basic prin­
ciple of law. An amendment of the 
Limitation Act after passing of this 
Bill will be void.

Mr. Chairman.* Would you sug­
gest that the Subordinate Legislation 
Committee of the Parliament should 
look into the rules framed by diffe­
rent High Courts and the Supreme 
Court rather than have such an amend, 
ment as regards the period of limi­
tation?

Shri H, M. Seervai: If they pres­
cribe a law of limitation, the Supre­
me Court ha$ held it is void. you 
cannot limit a right by judicial dis­
cretion, as Justice Subba Rao point­
ed out.

I have mentioned in my reply that 
a limitation means that a legislative

power is being exercised. Now, a 
judicial discretion is somewhat di­
fferent. I ought to tell you one thing. 
All this discretion arises becauses of 
an injunction. In an injunction, it 
is essentially a matter o f discretion, 
no person knows when an injunction 
will be granted or it will be refused. 
So, there are several matters of the 
most vital kind which must of neces­
sity be left to the discretion of the 
judge in the hor>e that some well- 
settled principles will be laid down 
and, by and large, the courts have 
done so.

Mr. Chairman: I accept the posi­
tion that an injunction on a particu­
lar petition might not be granted, 
but to decide arbitraily that we will 
not consider it because you have 
come on the 91st day is not the cor­
rect thing to do. The Bombay High 
Court did that. I put it that way.

Shri H. Mr. Seervai: It was not ar­
bitrary that way. I will tell you 
that. The necessity of coming to the 
court arises because of Section 80 of 
the Civil Procedure Code. The judge 
said, ‘‘If you file a petition by way of 
writ, because a writ is not the substi­
tute of a suit, if you want speedy re­
medy, we are willing to give you re­
lief. But if you only want an ordi­
nary remedy under the law, you can 
obtain an injunction by serving notice. 
Having the power to serve notice 
and to get an injunction at the end 
of 2-3 months, if you come to us after 
5-6 months, why do you demand re­
lief by way a writ?” That was 
not arbitrary.

Mr. Chairman: I would only make 
this observation that, knowing there 
is other remedy available, the fra­
mers of the Constitution included 
'articles 32 and 226. That is all that 
could be said. We have heard you 
extensively about it.

Shri H. H. Seervai: I would only 
say that the same position obtains 
both in the United States and the 
United Kingdom and also in Austra­
lia. The remedy by suits obtains in 
all the countries. In all the countries, 
these writ»s are looked upon as speedy
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remedies. And that means you must 
come to court with speed*

Mr. Chairman: There is one more 
point. You said that the framers of 
the Constitution might have expected 
a sort of amendment or an addition 
to the law of limitation. You your­
self feel it is necessary. But it is not 
there. Secondly, while referring to 
the drafting of article 32, you were 
pleased to observe that the amend­
ment has come in haste. One could 
argue this way that they thought 
that some writs other than the writs 
mentioned here were also possible. 

You have quoted instances where 
mandamus writs are of a negative 
nature also in India. Therefore, if 
one were to interpret that the fra­
mers of the Constitution did imagine 
certain other writs also, he would not 
be out of court.

Shri H. M. Seervai: He would be. 
Broadly, I would tell you why. Dr. 
Ambedkar’s speech on that point is 
conflicting. He said, “What other
writs can you think of? What other
things can you add?” .

Mr. Chairman: You know all those 
observations could not be quoted in 
a court of law. They will be helpful 
for interpreting it. That is all.

Shri H. M. Seervai: I would only 
say, when you try to be over-cautious, 
you add to the difficulties. To try to 
guard against a loophole which does 
not exist is to create a loophole where 
there is none.

Mr. Chairman: Might be. There is 
one thing more. Not only the framers 
of our Constitution but even 200 years 
or so back, in the United States also, 
they found the necessity of funda­
mental rights being guaranteed, mean­
ing thereby that the State even then 
was all powerful, omnipotent and all 
that. Today, we find that the State, 
day by day, because of socialistic com­
mitments tend ideas, is becoming all- 
pervasive. When the State is becom­
ing all-pervasive, against that, an in­
dividual citizen find* himself very in­

significant. The fundamental rights 
have been enshrined in the Constitu­
tion to protect an individual. There­
fore, the fundamental rights are & 
shackle on the feet of the State. But 
in the interest of an individual, the 
fundamental rights are neceraary. 
when they are enshrined in the Consti­
tution, to say that they could be cir­
cumvented, would it be germane to 
the spirit of the Constitution?

Shri IL M. Seervai: With great res­
pect, I may say, every right confer­
red by the Constitution is a shackle on 
the feet of the State. We cannot dis­
tinguish fundamental rights from 
other constitutional rights.

Mr. Chairman: In the Golaknath 
case, the judgment was that the fun­
damental rights are not amendable. 
The right under, say, article 301 is 
amendable. But the fundamental 
rights are not amendable as long as 
the present law stands.

Shri H. M. Seervai: With great
respect I should s!tay that the Consti­
tuent Assembly can amend it. They 
have thrown out that.

Mr. Chairman; That was the sug­
gestion made. That would not be ju­
dicial.

Shri H. M. Seervai: So far as Mr. 
Justice Hidayatullah wtes concerned 
it was expressly said in his judge­
ment. I am quite clear in my mind 
and I have said it publicly that no 
court and nobody can ultimately, in a 
democracy, deny to the people what 
they want. If it leads to the unfortu­
nate consequence which we have wit­
nessed in Bengal we cannot help that. 
We ought not to be that much wor­
ried because what is being done by a 
reasonable period, namely ninety days, 
can as well be done within sixty days. 
What is being rf&id is this. By all 
means allow this subject or the citi­
zen in India to enforce his rights. 
Let him do that as long as the prin- • 
ciples of justice tallow him to do so. 
You are not threatening to take away 
that right of appeal when you lay
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down * period of ninety days. Sec­
ondly, as you know, the judges in ap­
propriate cases may extend it. You 
are removing that thing from the Exe­
cutive. One of our eminent judges 
had told me that this was the position 
according to law unless there was co­
gent reason to change it. Whether the 
period should be 90 days or six months 
is a matter of legislative detail. If a 
particular period appears to be too 
small to several Legislators, it does 
not follow from that that a much 
longer period ig called for in all the 
cases.

Mr. Chairman: Would it not appear 
to be incongruous taking the case of 
Bombay that this period of ninety 
days is too long? It need not be an 
adequate period. But, if it is beyond 
ninety days the presumption obviously 
would be that it will go against a peti­
tioner till he tries to prove that the 
delay is justified.

Shri H. M. Seervai: In Bombay, it 
is a dead-letter if you are asking me 
about Bombay.

Mr. Chairman: I know. This is
exactly the distinction that is sought 
to be made by certain rules framed 
by the High Courts. And such peti­
tions are dismissed in limine. What 
is the ultimate result?

Shri H. M. Seervai: It is varying
from judge to judge.

Mr. Chairman: Whether should an 
appeal lie against the Supreme Court?

Shri H. M. Seervai: So far as the
Supreme Court is concerned, the ans­
wer is this. If you choose in the 
name of original jurisdiction of a final 
court, you are bound by it. That is 
the very reason why even in respect 
of fundamental rights, the high courts 
have been given the power to resort 
to the other remedy of appeal. As re­
gards the incongruity, I would only 
say this that it must be artificial once 
a limit is laid down. When I was 
due to appear in my matriculation 
examination, there was age-limit. It

was pro-rata a year earlier. The, 
limit being September, 1906, I could 
not have appeared, for I was bom in 
December, 1906. Even a month or a 
day would have made the difference.

Mr. Chairman: One more point is 
this. You have made a distinction 
and rightly so about the habeas 
corpus, res judicata and other things, 
I think habeas corpus is a continuing 
right. There the question of delay 
never arises. If I go against the law 
I can be hauled up any time. There­
fore there can be no delay in other 
cases. That is the distinction you are 
making.

Shri H. M. Seervai: There should 
be no delay.

Mr. Chairman: There may be delay 
in cases where the court felt that the 
party did not speedily come to the 
court. Let us distinguish between 
these two types of cases. There is 
a continuing right where the question 
of delay does not arise. He can come 
to the court at any time this being 
a continuing right.
Shri H. M. Seervai: I would like 

to say something that is historical in 
all the great Constitutions on which 
we have modelled broadly our Cons­
titution. There is a distinction 
made between the personal 
liberty of a man or freedom of 
a man and other rights. You might 
have observed that in a court in Eng­
land a counsel gets up and says, *My 
lord, I move for the protection of the 
right of the Subject in this court.* 
In the habeas corpus you will find a 
distinction that is being made for it 
is a continuing right against the vio­
lation of which relief is sought. It 
would be important to note that in 
our country we distinguish very much 
between the freedom of an individual 
and the effect of other rights on him 
once we consider that that right is 
vital to a person.

Mr. Chairman: You know there is a 
judgement of the Supreme Court with 
regard to the putting a curb on tha 
enforcement of rights through legis­
lation?
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Shri H. M. Seervai: In my respect­

ful submission the judgement ol the 
Supreme Court in the Golak Nath's 
case does not deal with the limita­
tion. The judgement is to regulate the 
right; it is not to curtail it. For 
example, you have a right to go on 
the road and to drive a car.' But you 
are compelled to obey the traffic signal 
and to observe the speed limit. Si­
milarly, regulation of the rights is 
in public interest. But, that regula­
tion does not deny the right. Whe­
ther it is three months or six months 
or whatever it may be, the period 
should be uniform throughout the 
country to enable an individual to 
come to the court to protect his fun­
damental rights. In America, for 
example, in a trial held by a jury— 
which is a fundamental right of the 
accused, the period of three days has 
been upheld as valid.

Mr. Chairman: I may bring to your 
notice one case (Shri Darya’s case) 
and this was what Mr. Justice Hida- 
yatullah says:

“To put curbs in the way of 
enforcement of fundamental 
rights through legislation is 
bad.”

Shri H*. M. Seervai: I am aware of 
it. If you say that ta man must come 
for a writ of certiorari in three days, 
let him give notice to this effect. If 
you regulate the right on the analogy 
either of delay or revision or by way 
of a longer period of six months or 
whichever period commands itself to 
the judgement of Parliament, it 
would only mean putting a curb there­
by. In any event in Shri Deryao’s 
case, application of res judicata comes 
in. On this there is not only one 
judgment—Moti Chand’s ca se — tout 
many. It has been followed from 
those judgements that this sort of 
regulation will not be treated as a 
deter on fundamental r ig h ts  and no 
legislature can prescribe an unreason­
ably short period/ If it 4#©*, I *gree, 
that it may violate the fundamental 
right. ,

Mr. Chairman: The cases which you 
were referring to either because of

waiver, estoppel, res judicata or cons­
tructive res judicata or otherwise 
would be decided on grounds other 
than delay.

Shri H. M. Seervai; The reason why 
such a distinction could not be made 
is that is true that limitation is diffe­
rent, from waiver or consructive 
fries judicata but it is at the ba3is of 
all public policy. Public policy under­
lies waiver, limitation and delay.

Mr. Chairman: Limitation not in all 
cases but only where it is laid down.

Shri H. M. Seervai: There is resi­
duary article which steps in.

Mr. Chairman: Putting your view 
point to us you first of all stated that 
rights enjoy duties. While explaining 
your argument you referred to the 
fraudulent conduct but this is also 
something which is besides limitation. 
If the dishonest conduct of the appli­
cant be found out then his petition 
will be dismissed on that ground but 
not on the ground of limitation.

Shri H. M. Seervai: I mentioned 
that dishonest and fraudulent conduct 
in the context of limitation because 
the case in Tilokchand Motichand 
involved both points. They would 
have given him relief because there 
is a series of judgements in which they 
have held if it is under a mistake of 
law you. can get it back but in this 
case the majority held that there was 
no mistake of law and it was barred 
by limitaton.

Shri Koushik: You hfeve suggested 
to prescribe a period of ninety days 
and give the power.to extend the time. 
So, if you prescribe a period of limi­
tation a& 90 days even if he comes 
on the last day he need not explain 
the delay. Am I correct?

Shri H. M. Seervai: You are correct 
subject to one addition. That it is 
well settled even where the periods 
of limitation tare prescribed if you 
want interim relief you must come
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speedily. If you delay interim relief 
would be refused.

Shri Koushik: Even when he comes 
within 90 days.

Shri H. M. Seervai: His petition will 
not be dismissed but he will not get 
interim relief. Secondly, if you delay 
very long equity may arise against 
you.

Shri Koushik: Anything above 90
days.

Shri H. M. Seervai: He will have to 
explain if the provisions are made 
applicable.

Shri Koushik: Secondly, when fe 
writ petition is filed and a decision is 
given against that, the aggrieved par­
ty has to go. There is limitation 
period. If for an appeal on a ordinary 
writ there is a period of limitation 
prescribed is it necessary that there 
should be certain period of limi­
tation for the original application it­
self?

Shri H. M. Seervai: I agree with 
your point that if periods of limita­
tion when fundamental rights are 
decided by writ petitions in the High 
Courts can be laid down and must be 
observed there is no reason why for 
an original petition, a period cannot 
be prescribed.

Shri Koushik: Dastly, as I under­
stood you to mean, all writs are in 
the form of injunctions. Am I correct?

Shri H. M. Seervai: No, Sir. All
that I said was, in respect of writs, 
the reason for coming by way of a 
writ is that it affords cheap and easy 
remedy and it is expeditious because 
the requirement of a statutory notice 
is absent, the procedure is simplified, 
there is no oral evidence and the cases 
are decided on affidavits. So, some­
what dilatory procedure of a suit is 
avoided by a writ in most cases. In 
some cases, where oral evidence is 
taken, a writ and a suit arte indis­
tinguishable. A writ does not mean

an injunction. But from the practi­
cal point oi view, in 95 cases out 100 
where a person comes with a writ, 
an injunction is prayed for as a matte  ̂
of course and is, broadly speaking, 
granted. Because not to grant it is 
to defeat the purpose of it. There is 
invariably an application for an in­
junction and in almost all cases, it is 
granted.

Shri Koushik: You will agree with 
the proposition that the relief is not 
guaranteed. The relief depends on 
various other things. Even though 
there is a violation of fundamental 
rights, the relief which he should or 
should not get depends on various 
considerations and a violation of 
fundamental rights itself will not 
necessarily direct the court to give 
relief irrespective of other considera­
tions like the things that you have 
mentioned.

Shri H. M. Seervai: I respectfully 
agree with you that the enforcement 
of fundamental rights is subject to 
other considerations. Broadly speak­
ing, justice must, as the word itself 
indicates, produce a just result. Jus­
tice is briught into contempt when 
an honest man feels that it is not 
jus:-e.

Shri Tenneti Viswanatham: Are you
aware as to how many petitions are 
dismissed by the Supreme Court 
annually on the ground of delay only?

Shri H. M. Seervai: I am not.

Shri Tenneti Viswanatham: This is 
the list of petitions dismissed in limine 
On the ground of delay only:

1960 129
1961 126
1962 122

1963 79
1964 70
1965 99
1966 158
1967 113
1968 156
1969 192
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These are the figures which you 
are not able to confirm. The'Supreme 
Court itself was not able to tell us 
whether these were dismissed merely 
on the ground of delay. What can 
be other reasons?

Shri H. M. Seervai: There are many 
other reasons. A  man’s case may 
show thaf he has no legal right.

Shri Tenneti Viswanatham: The
Supreme Court is given the power to 
make rules under article 145 with 
particular reference to the enforce­
ment of petitions under Part III. 
Therefore, how does the statement 
which is made that the guaranteeing 
of fundamental rights inquires quali­
fication stand? The Supreme Court 
is given the power to regulate the 
procedure.

Shri H. M. Seervai: It is subject to 
any law made by Parliament. There­
fore, the power of the Supreme Court 
is that of subordinate delegated legis­
lation. The real power is that of 
Parliament to make rules of procedure.

Shri Tenneti Viswanatham: I am
not on that aspect. Article 145(c)
says:

“Rules as to the proceedings in the 
Court for the enforcement of 
any of the rights conferred 
Part III.”

Shri H. M. Seervai: These rules are 
subject to the rules of procedure. 
There is a provision relating to rules 
in regard to the enformement of 
fundamental rights. But those rules do 
not negative the general rule of law. 
You may kindly turn to the opening 
words of article 145. The real power 
in respect of this matter belongs to 
Parliament. But as long &g Parlia­
ment does not exercise those powers, 
the Supreme Court can do so.

Shri Tenneti Viswanatham: You are 
right. But I am on another aspect of 
it. You have said in your memoran­
dum that the guaranteeing of funda­

mental right does not mean throwing 
away all other procedures. Now, 
that requires qualification. The 
Constitution itself says not to throw 
away other procedures and that the 
Supreme Court will make some proce­
dures.

Shri H. M. Seervai: No, no; that is 
rules as to the proceedings in the 
court. These are rules of procedure 
in Court, not rules of procedure gov­
erning Civil Procedure Code, etc. 
The Civil Procedure Code is a general 
Code which governs all procedures.

Shri Tenneti Viswanatham: What 
you say in your Memorandum is that 
a fundamental right does not mean 
that all rules of procedure, etc. should 
go to the winds. They are not thrown 
to the winds. On the other hand, the 
Supreme Court has been given the 
power to prescribe the rules of proce^ 
dure for the disposal of petitions.

Shri H. M. Seervai; That is, rules 
of procedure in court, in regard to 
evidence, and all that.

Shri Tenneti Viswanatham: Now,
with reference to the Supreme Court,
I gave you the figures. It is not clear 
that the cases were dismissed on the 
ground of delay. Similarly we have 
got figures from all the High Courts. 
The High Courts also did not clearly 
say whether these were dismissed due 
to delay or due to other reasons.

In the Jubbalpore High Court, in 
M. P. State, there is a list of writ 
petitions which were all dismissed in 
limine on grounds of delay during the 
last 10 years. There is a long list. 
In 1068 nine petitions were dismissed 
merely on the ground of delay. I 
am trying t0 understand whether it 
is open to the court to dismiss the 
petitions under Art. 32 on the ground 
of delay. The Jubbulpore High Court 
hag clearly stated that these things 
are happening in the courts. You say 
that there were other considerations 
also. My Bill has nothing to do with 
the other considerations. It has a 
very limited purpose. In view of the 
judgments cited by you in your book 
as also in your memorandum in whioh
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you have mentioned several other 
grounds upon which these have been 
dismissed, I want to know what was 
weighing in the minds of the judges? 
When the question of delay comes in 
they start with a presumption accord­
ing to me just as you say that there 
must be gome limitation in these mat­
ters that public policy requires some 
limitation to be prescribed.

You are aware also that that can­
not be done until Part III of the 
Constitution is amended. It is not my 
view but it is the view of the Chief 
Justice who has given a judgment in 
Tilok Chand’s case. He says that 
perhaps prescribing any period of limi­
tation will be against Art, 13(2). If 
you prescribe any period of limitation 
under 13(2), it may be ruled out.

Shri H. M. Seervai: With all respects 
to you and to the learned judge, as­
suming that the period was reasonable 
I would say that much discretion was 
left to the court.

Shri Tenneti Viswanatham: The
question is whether petitions under 
Art. 32 can be dismissed merely on 
the ground of delay. What is the pub­
lic policy behind it? You know the 
practice in England; you also know 
the practice in America. They are 
also having several cases. If there 
was a delay this was a ground upon 
which the petitions were dismissed. 
What the Chairman pointed out to you 
I would also like the point out to you. 
Our position is that a chance must be 
given to the person. If he comes to 
the court on the 91st day, the registra­
tion clerk might say that the court 
cannot entertain the petition as it was 
time barred. Our point is that he 
►should be given a chance whether it 
is a case of estoppel, res judicata or 
whatever it may be, to explain the rea­
son for the delay. And there should 
be no period of limitation for this. 
That is the reason why in Art. 32 they 
did not suggest any such thing. If you 
say that there should be limitation 
that would mean, one should move 
the court. Art. 32 gives the right to 
move the Court. This is guaranteed, 
what I say in the Bill is that the Sup­

reme Court must entertain the peti­
tions. But if, there are supervening 
rights they can reject it. How can 
the court say that this petition cannot 
be entertained unless the court goes 
into the merits of the case.

Shri H. M. Seervai: The rights pres­
cribed under Art. 32 are permanent 
rights. Any regulation of the rights 
would mean operation of the Limita­
tion Act. I only pointed out that 
there are rules of procedure; there 
are rules relating to registration; 
there are rules relating to waiver and 
estoppel. The Constitution does not 
state that the rights shall be barred; 
Nor does it say that the Civil Proce­
dure Code or the principles of res 
judicata etc. can at all apply. But, 
when the court considers that, it 
ought to consider whether in the en­
forcement of rights they are asked to 
exercise the judical power. Suppose 
a person ‘A* has lent Rs. 1 lakh to 
‘B\ If he comes after three years to 
the court and says that he wants to 
have a chance to prove that he had 
lent money, there a duty fc put on 
the court that it shall be dismissed. 
Why? Because, rightly or wrongly, the 
Legislature has come to the conclu­
sion that people must enforce their 
rights within a period prescribed 
Here we are dealing with the Limita­
tion Law.

Shri Tenneti Viswanatham: The
question asked is on a different foot­
ing. The view was that these funda­
mental rights cannot be violated. It 
is for the party to prove that.

Shri H. M. Seervai: I have already 
said that there are very important 
rights—the right not to levy sales- 
tax on inter-State sales. That very 
important right was allowed by the 
Constitution. The Supreme Court had 
to strike it down.

Shri Tenneti Viswanatham: My
question is: whether under Art. 32 the 
court can go into the merits of the 
case at all.

Shri H. M. Seervai: It would be 
futile to go into the merits if after
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going into the ease, they are going 
to say that it was barred by delay.

Shri Teaneti Viswanatham:. That is 
why we say in some cases they went 
into the merits and then they said he 
may have a case but we are not going 
to give judgment because he came 
late.

Shri H. M. Seervai: Sometimes the 
judge says to himself, let me satisfy 
the party that I have gone into his 
grievance, and though it is barred by 
delay let him be satisfied that on the 
merits he is right. Sometimes courts 
allow parties to blow off steam but 
strictly speaking if the objection to the 
delay is raised like the objection of 
estoppel or res judicata it is saving 
judicial time, cost and money to the 
parties nett to decide questions when 
the courts should not go into the 
merits.

Shri Tenneti Viswanatham: Under 
Article 32 you would not get a chance 
if you do not go into the merits of the 
case at all.

Shri H. M. Seervai: Limitation like 
estoppel and res judicata is one of the 
grounds wjbich bars a suit or a pro­
ceeding in its inception.

Shri Tenneti Viswanatham: Limita­
tion has nothing to do with the merits 
of the case whereas estoppel, waiver, 
etc. have got something to do with the 
merits of the case. Therefore, limita­
tion is a different matter and has no 
relation to the fact That is why we 
say under Article 32 limitation is not 
prescribed and if you prescribe any 
period of limitation it will become 
abridgement of the right. Under 
Article 32 if you prescribe period of 
limitation one need not go into the 
facts of the case. It is a rule of thumb 
of the clerk.

Shri H. M. Seervai: There are three 
things. First of all I know for a fact 
that where a discretion is given to a 
court no clerk exercises it. Secondly, 
there is no merit in saying that the 
judge does not go into the merits how­
ever wrong the judgment of the court

in the previous suit. The matter may 
fail because the legal requirement is 
not satisfied as the rejection of a basic 
document of title because it is not re­
gistered or duly stamped. This is a 
case where on grounds of public policy 
a mean’s right is defeated. Nobody 
will go into the meritg of the case.

Shri Tenneti Viswanatham: I agree 
to that extent. Delay is made a cause 
of rejecting an appeal. A dttizen 
cannot go into those little matters. He 
should be given a chance tp look in. 
to these matters. Right to go to the 
court is itself made a fundamental 
right. If that right to go to the court 
is barred that you cannot come after 
90 days then what is the purpose of 
Article 32. This Bill is confined mere, 
ly that a petition is not rejected on 
the ground that it is presented after 
a particular date.

Shri H. M. Seervai: My view of legal 
proceedings and judicial rights is so 
radically different from yours that 
there is no meeting ground. When 
you say that no period of limitation 
is to be put all it must not be for­
gotten that the State is an abstrac­
tion, It represents the public interest.

If you see the fundamental rights, 
the restriction of those rights in the 
public interest is a dominant concept 
in every right. There are no such 
limitations in America. If the State 
passes a law which violates the right 
of 10 individuals or 100 individuals or 
1000 individuals but which is passed in 
the public interest because the law is 
generally for the public interest—the 
State does not take things to itse?f— 
0>r. say, for example, if the State ac­
quires land in the public interest, and 
the party feels aggrieved by the exer­
cise of that power and says that it 
violates the right of an individual 
under the Constitution, the Constitu­
tion does not prevent him from en­
forcing the right. But the Constitu­
tion does not say that irresoe^tive of 
whatever may happen. whatever 
may be done In the land, 
you just come at whatever time you 
ilke and you can vindicate your right 
after'10 or 20 or even SO years. The 
Constitution says nothing affirmative.



81
ly that there shall be no period of 
limitation. There is the right given 
to the person. But he must assert it 
within a reasonable time. What is 
wrong in that?

Shri Tenneti Viswanatham: There is 
nothing wrong; it is a commonsense 
point of view. We are looking to arti­
cle 32 in the context in which it is 
placed. Wherever restrictions are to 
be placed, they are mentioned.

Shri H. M. Seervai: These are regu­
lations as different from restrictions.
I would only like to refer to the Auto­
mobile Motors case in Rajasthan where 
a majority judgment is that reasonable 
restrictions contemplated under arti­
cle 304 do not include such regulation 
of rights as are required in trade and 
commerce, say, regulation of speed 
limit, observance of the rule of law, 
observance of traffic signals, etc. They 
are restrictions but they are not res­
trictions within the •meaning of arti­
cle 304.

Shri Tonneti Viswanatham: I agree 
with you.But so far as Part III is 
concerned, wherever the Constitution 
wanted to put restrictions, they are 
mentioned. But article 32 does not 
put any restriction.

Shri H. M. Seervai:. Nor does the 
Constitution say that it can be barred 
by judicial discretion which is also a 
restriction.

Shri Tenneti Viswanatham: This Bill 
is limited to the question that the man 
should have a right to agitate his mind 
in the court. You are going into the 
merits of the case. My Bill is abso­
lutely limited to that. He should be 
given a chance to go to the court and 
then the court can look into* the case.

Shri H. M. Seervai: You say that 
wherever the Constitution wanted to 
put a restriction, the Constitution says 
so. I submit respectfully that that 
could not be quite correct because each 
one of these things is a restriction on 
the right of a man who flies a suit. 
However a good case it may be, he

may not be just heard. There are res. 
trictions imposed in the public interest 
which the Supreme Court has con­
firmed in half a dozen judgments. The 
fundamental rights are governed by 
considerations of public policy. There­
fore, every restriction of procedure, of 
rules, of evidence, of substantive law, 
can be applied to fundamental rights 
on grounds of public policy. But if 
you take the view that the right is 
absolute and the man must be heard 
no matter after how much time, there 
is no common ground. You may be 
right. But I do not think so. There 
is no basis on which we can argue. 
All argument implies that there should 
be a common ground. Merely to give 
a person the chance of being heard, 
irrespective of all the considerations of 
public policy, is a proposition with 
which I do not agree.

Shri Tenneti Viswanatham: You say
that the right of an aggrieved person 
to go to a court is not a matter of 
public policy.

Shri H. M. Seervai: It is a right of 
the person to go to a court. That is a 
matter of public policy. But the pub. 
lie policy for hundreds of years, res. 
tricted by rules, has been evolved in 
the course of administration of jus­
tice.

Shri Toaneti Viswanatham: If your 
view is right, what is the meaning of 
clause (1) of article 32? Article 32 has 
clause (2) also. The clause (1) is 
dependent on clause (2) which is the 
substantive one. Under clause (2), 
the right to go to the Supreme Court 
is guaranteed. Why should there be 
clause (2) then?

Shri EL M. Seervai: There are two 
ways of looking at that. When that 
right is given, it must mean that the 
law purports to take it away, as the 
first preventive detention act becomes 
void violating a fundamental right.

Secondly, there could be a plea that 
this is a fundamental right, and that 
no legislation can take it away. But 
it can be amended. That is what
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happened in the Golaknath case. It 
was held that that right cannot be 
taken away except by an amendment 
of the Constitution* Therefore, it 
shall not be questioned in any court 
There is a conclusive declaration of 
barring jurisdiction of courts. This 
enables the people to feel that short 
of amending the Constitution, you 
cannot take it away. That is the 
objective of that right Secondly, in 
the earlier judgments, under certain 
circumstances a court cannot refuse to 
grant a writ on the ground that it in­
volved disputed questions of fact.

It is a matter which will involve 
evidence. Mr. Justice Das said in the 
first case that once you establish the 
fundamental right, no amount of 
technical objection can bar that right. 
In my view, Art, 226 and 32 dealing 
with fundamental rights stand on the 
same footing. The High Courts en­
force the rights under Art. 226. And 
no law can taken away that power 
from them. You will find that before 
Golak Nath’s case there were pro­
bably 100 other judgments by the 
Supreme Court which say that the 
powers under Art. 32 and 226 cannot 
be taken away except by amendment 
of the Constitution. That is why these 
are put in the Chapter called Funda­
mental Rights Chapter. Once you put 
them under Art. 226, I say that it is 
a power conferred in the Hgih Court 
And no legislation can take it away. 
Art. 226 cannot be amended by Par­
liament without the ratification by all 
the States. If you amend Art. 226, 
Art. 32 too should be amended.

Shri Tenneti Viswanatham: If that
is so, then what is the objective of 
giving two paragraphs—first speaks 
about the guarantee and the second 
speaks about the remedy.

Shri H. M. Seervai: That is why 
Mr. Justice Hidayatullah says that the 
right is guaranteed but the remedy if 
not obligatory.

Shri Tenneti Viswanatham: My
point is that if a man comes to the 
court under Art. 32, how can the court

say that we cannot entertain the 
petition since it was timebarred.

Shri H. M. Seervai: I suppose you 
are not proposing any amendment to 
Art. 226.

Mr. Chairman: He has proposed
amendments to both the articles.

Shri H. M Seervai: I am sorry.

Shri Tenneti Viswanatham: if a
person appears before the court, it 
should hear him. That is all what the 
Bill seeks to do. It does not go be­
yond that. When there is such a huge 
difference of approach, I do not want 
to enter into a debate. I wanted to 
ask many questions but since the time 
is limited I do not want to ask ques­
tions.

Mr Chairman: I propose to call him 
again tomorrow.

Shri H. M. Seervai: I am quite will­
ing to come if it really necessary.

Mr. Chairman: Tomorrow we shall 
call you only for a short time.

Shri Shiva Chandra Jha: You said 
that there should be limitation pres­
cribed for all the writs except for 
habeas corpus. For habeas corpus 
there is no limitation. In other writs 
like mandamus, quo warranto etc. you 
want that limitations should be put. 
But there are varying judgments by 
different courts. I want to ask one 
question about 32(2). According to 
you, would it not be compatible that if 
this article 32(2) is amended, it should 
be seen that at least for habeas corpus 
there should be no time limit prescrib. 
ed? Uuder the habeas corpus should 
a man not have the right to move the 
court if he was arrested and detained 
in a jail illegally? Should a time limit 
be prescribed for this also as for other 
writs?

Shri H, M. Seervai: Whether the 
Law Ministry agrees or not, the court 
has held a contrary view—I am speak­
ing subject to correction by the Law



93
Ministry. At least I am not aware of 
a single habeas corpus petition being 
dismissed on the ground o f delay. 
Every judgment must be read in the
context in which it was delivered. The 
other writs are governed by Civil 
Procedure Code etc.

I would again repeat that so far as 
habeas corpus petitions are concerned, 
I am not aware of a single judgment 
having been dismissed on account of 
delay. I speak this subject to correc­
tion.

Shri Dalip Chand (Legal Counsel): 
Habeas corpus is a continuing right

Shri H. M. Seervai: That I have
said.

Shri Shiva Chandra Jha: Is there 
any judgment rejecting any habeas 

corpus petitions on account of delay 
bo far_ as you are concerned?

Shri H. M. Seervai: I am not cer­
tain about that.

Shri Shiva Chandra Jha: Do you
agree that there should no time limit 
prescribed for presenting habeas cor- 
pus petitions? Are there cases that 
the habeas corpus petitions have been 
dismissed merely on account of delay?

Shri H, M. Seervai: If there are 
decisions you can nullify by an amend­
ment.

Shri Shiva Chandra Jha: Then 
Article 32(ii) except for this purpose 
needs to be amended. All other writs 
in one form or the other are related 
to the concept of private property.

Shri H. M. Seervai: Cretiorari has 
nothing to do with private property? 
Mandamus may relate either to pro­
perty or any other public duty.

Shri Shiva Chandra Jha: If the right 
to property as it is enshrined in the 
Constitution by the existence of that

right the chances are justice in the 
true sense of habeas corpus may not 
be given to the individual or should 
be affected on certain individuals. So 
in order to* make that concept of jus. 
tice and personal liberty consistent 
with the ideal of habeas corpus would 
it be necessary to amend. Then the 
ordinary citizen would be getting that 
ideal of justice as in the case of habeas 
corpus if the right of property is 
amended in the Constitution.

Shri H. M. Seervai: Then habeas,
corpus is entirely different. It is a 
crime, if a private individual detains 
the other it is a serious crime.

Shri Shiva Chandra Jha: Assuming 
that other fatcors are given considera­
tion and not only the time-limit fac­
tors. if this amendment is passed 
whether or not we will be going one 
step ahead in the ideal of individual 
freedom or fair justice.

Shri H. M. Seervai: In my view to 
go in that direction would not forward 
morality for public interest. If it did 
I would support wholeheartedly. I 
think it would be a regressive measure 
and to allow stale claims to be en­
forced either against the State or the 
persons on whose behalf the State 
acts would be a regressive measure 
and encouraging conduct contrary 
to public policy. Therefore, I should 
say it would not forward individual 
freedom and public good. It would 
gravely hurt the individual freedom.

Mr. Chairman: Thank you very 
much. We will meet again tomorrow 
at 10 O' clock.

(The witness then withdrew)

The Committee re-assembled after 
lunch at 3 P.M.

(ii) Shri N. A. Palkhivala, Senior 
Supreme Court Advocate, Bombay.

Shri N. A. Palkhivala

(The witness was called in and he 
took his seat).
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Mr. Chairman: We are thankful
to you ior having agreed to give 
evidence before the Committee.

Before we begin, I would like to 
tell you that the evidence thut you 
give would be treated as public and 
is liable to be published, unless you 
specifically desire that all or any 
part of the evidence tendered by you 
is to be treated as confidential. Even 
though you might desire your evi­
dence to be treated as confidential, 
such evidence is liable to be made 
available to the Members of Parlia­
ment.

Shri N. A. Palkhivala: Yes.

Mr. Chairman: We have got your 
Memorandum. Would you like to say 
something in addition to what you 
have stated in your Memorandum?

Shri ty- A. Palkhivala: Yes. The 
Bill seeks to amend both articles 32 
and 226. So far as these articles stand 
at present, Justice Hegde has shown 
that there is a distinction between 
these two articles. One guarantees a 
fundamental right to move the 
Supreme Court and the other does 
not confer a fundamental right and 
that is why there is a difference in 
the phraseology. Article 32 says that 
the right to move the Supreme Court 
shall be guaranteed and this itself 
constitutes * fundamental right. That 
is what rightly led hon. Justice Hegde 
to say that if a right is guaranteed, 
there is no limitation in point of 
time on the right so guaranteed. 
How can anyone say, “I shall import 
into the article a limitation which 
is not there.” Therefore, hon. Justice 
Hegde says, “In my opinion, you 
cannot put a limitation on a funda­
mental right unless Parliament itself 
has imposed that limitation.” To me, 
this logic seems unassailable because, 
if- the right is guaranteed and there 
is no limitation, you cannot import 
any limitation on point of time.

Now, talking just now about article 
32, what happens very often is this. 
This is not merely a question relat*

ing to property or saies-tax or things 
like that. There are questions involv­
ing personal liberty, and the kind. 
A man may be detained for a year. 
He may be told, “Look, you have 
b£en convicted under this law.” But 
can’t the man say, *‘Set me at liber­
ty.” ? It is one of the fundamental 
rights not to send a man to prison 
without a trial and conviction accord­
ing to the procedure established by 
law.

The effect of article 32, according 
to Justice Hegde, is that merely on 
the ground of delay a good case on 
merits should not be dismissed. This 
is not to say that if a man is right, 
he is bound to get rendress later 
because, as a matter of waiting for 
several years, his right may get ex­
tinguished or others may have acted 
on the basis that he has chosen not 
to enforce his claim and this have 
changed his own position. In such a 
case, his right is lost as a result of 
lapse of time. He will not be able to 
enforce his right under such circum­
stances. But if the amendment which 
is proposed is effected, it will not 
mean that such lost rights are to be 
enforced. It will only mean that those 
rights which are not lost but which 
are still enforceable and which in 
justice and in fairness should be 
enforced will remain alive for en­
forcement.

I may mention another aspect of 
article 32. In one case, AIR 62, p. 
1621, the Supreme Court has held 
that an order of assessment or an 
order levying a certain tax, etc. 
cannot be said to violate a funda­
mental right even if it is a wrong 
assessment* Therefore, I want to 
mention this that is not as if orders 
of assessments made by the Govern­
ment under direct or indirect taxation 
laws will be enforced after the lapse 
of many years because such orders, 
even if they are erroneous, have been 
held not to constitute any violation of 
the fundamental rights. Therefore, the 
courts will not be flooded with app­
lications under article 32 claiming 
sales-tax, income-tax and things 
like that because such erroneous
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assessments have been held not in 
violation of fundamental rights.

Coming to article 226, it is true, as 
Justice Hegde himself mentioned in his 
judgment, article 226 does not give an 
absolute right. There is the discretion 
of the court. Normally, my first ins­
tinct was to say that the man may 
argue, “Let the High Court reject my 
petition on the ground of delay.” 
But then, on further consideration, it 
struck me that if you have that posi­
tion in the High Court and the other 
one in the Supreme Court, the people 
who are unable to go to the High 
Court will rush to the Supreme Court. 
You will be multiplying the work of 
the Supreme Court manyfold and you 
will be preventing matters from 
being legitimately adjudicated upon 
by the High Court which, in the 
first instance, should go to the High 
Court. After all, if it is the same 
fundamental right which you are 
asking the Supreme Court and the 
High Court to enforce, it stands to 
reason that, if there is no limitation 
for one court, there should be no 
limitation for the other. It will be a 
little anomalous if for the higher court 
there is no discretion and for a sub­
ordinate court there is discretion. 
Normally, it is the other way about. 
The higher the court, the higher the 
discretion. You will be reversing the 
normal process of judicial thinking 
and judicial hierarchy if you give 
discretion to the lower court and 
leave no discretion to the igher 
court. Therefore, I think, it would be 
better if the proposition of my learn­
ed friend Shri Tenneti Viswanatham 
is implemented that article 226 should 
be amended.

I have taken the liberty of making 
one suggestion at the end of my 
note. Since the High Court is em­
powered under article 226 to grant 
writs, directions and orders in matters 
which do not affect the fundamental 
rights and if you have the proposal 
in the present form, then even in 
cases where the fundamental rights

are not enforced, the High Court will 
be powerless to reject an application 
on the ground of delay. That will 
not be a satisfactory state o f affairs. 
Therefore, I have suggested that the 
amendment proposed should be recast 
so as to read as follows:-

“ (3) No remedy under this 
Article shall be denied by a 
High Court to any petitioner on 
the ground of delay in cases 
where the petition is for the 
enforcement of any of the rights 
conferred by Part III.”

The result will be that where funda­
mental rights are not involved, the 
High Court will have the right to 
reject a petition on the ground of 
delay.

Mr. Chairman: This morning, we 
had another eminent witness who 
held a very contrary view. He said 
that a fundamental right like any 
other right, whether constitutional 
or legal or othewise, ought to be 
regulated. This right which is avail­
able under articles 32 and 226 is for 
a sort of speedy remedy as compared 
to other remedies. Is it not necessary 
that the person must come to the 
judicial court quickly for speedy 
remedy?

Shri N. A. Palkhivala: I would not 
say that this point of view is without 
substance. I would say there is consi­
derable force in that point of view.

On balance, Sir, I think in a country 
like India—I am not talking of big 
cities where legal advice is available 
to the big corporations etc. but I am 
talking of the mofussil areas of India 
where no legal advice is available 
and the laws are getting so terribly 
complicated and administrative action 
is becoming so widespread—except 
ing a man in some suburban areas 
to be armed with the requisite know­
ledge in a short period of three or 
six months as to what his rights are 
is asking for too much from him. It 
is true that big corporations can come 
forward within two months or six
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months with legal advice. I have seen 
quite a deal of cases in my experience 
involving both small people—poor 
petoplfe—landi big people. I am not 
worried about the big people. I am 
worried about the poor people who 
take a good deal of time in corres­
pondence with Government. Naturally 
they want to avoid going to the court. 
In 90% of the cases people lose their 
fundamental rights by coming late 
to the court after correspondence 
with Government for so long. Suppose 
they correspond with Government; 
they receive a communication from 
them saying that the matter is receiv­
ing their attention. In this process 
nine months pass by. If he comes 
after this period, the court says that 
he Has come to them after 9 months’ 
delay. Merely on the ground of delay 
their petitions are being dismissed. 
In the case of corporations they get 
legal advice. I have not seen cases 
of these big corporations being dis­
missed on account of delay since they 
have got competent legal advice. We 
should try  to protect the small men 
to whom the competent advice is not 
abailable readily.

Mr. Chairman : You * mentioned 
about the delay. Would it not there­
fore be a justifiable ground for him to 
go to the court and ask for a legisla­
tive amendment?

Shri N. A. Palkhivala: Suppose 
the court were to take the view that 
he has been wrongly advised to have 
correspondence with Government for 
three months. Later on if he comes 
before the court, he will be asked to 
explain the cause of delay. But he 
has no explanation for the delay.

Mr. Chairman: After all when there 
is a legitimate delay, the court, can 
excuse that delay.

Shri N. A. Palkhivala:. May I be
permitted to say this? If the hon. 
Members will kindly read the judg­
ments they will find that in a majori­
ty of the judgments, the judges say 
that there was no excuse for the de­
lay. These are the circumstances

which have intervened. Somehow 
the court takes the same view that 
the petition is dismissed for these re­
asons. How will they be able to test 
the correctness of this statement? 
The poor man has taken nine months 
to come before the court. I say that 
proper legal advice should be availa­
ble to the poor man. Here comes the 
difficulty of testing the correctness of 
such a claim. In this case for exam­
ple Mr. Justice Sikri did not agree 
with Mr. Justice Hegde who said 
that the court has discretion to reject 
a petition on the ground of delay, 
while Mr. Justice Sikri said that 
there was sufficient reason for the 
delay and so the man should be allo­
wed. The other judge took the view 
that there was no excuse for the de­
lay. If you look at the facts of the 
case you will find that the poor man 
has no legal advice. Taking the princi­
ples of delay, if I may mention this 
in a little in detail, all statutes like 
the Limitation Act etc. are taken 
from various Statutes where the 
courts have given it a certain inter­
pretation and have followed the same 
interpretation. When it comes to the 
petitions dealing with fundamental 
rights, this is the problem. I have 
myself appeared in a number of cases 
in which a bonafide poor man in 
correspondence with Government 
which has put him into difficulty. By 
correspondence with Government he 
tries to persuade the Government to 
his point of view. He feels that that 
remedy is a good enough remedy. He 
wants to avoid litigation on his own 
with Government. I am not exagge­
rating this. This is the situation to­
day. And this is what is troubling 
jne. I would normally have agreed 
with what the learned Advocate Ge­
neral told you this morning that you 
must leave this discretion to the 
court

Mr. Chairman: Have you come ac. 
ross cases where any one of the agent 
of the Government has been in cor­
respondence with another agent which 
has resulted in delay in coming to 
the court and the court in turn has 
rejected the petition?
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Shri N. A. Palkhivala: It has hap­

pened several times—I am not saying 
this that this has happened delibe­
rately. It may so happen that one 
arm of the Government does not know 
what the other arm of the Govern­
ment is doing. Take the case of inter­
state sales tax. The Supreme Court 
had put one interpretation that in the 
matter of inter-state sales, if they 
are effected in a certain manner, then 
the inter-state sales tax may be 
levied thereon. The Government of 
India while purchasing the goods 
from various dealers who have paid 
sales tax, passed on the amount to 
the respective State Governments. 
Then came this change in the law and 
as a result of the judicial pronounce­
ment, the Government of India then 
started paying back the tax. The 
dealers said that they had paid the 
tax to the State Governments while 
the Central Government said that 
they had paid them to the State Gov­
ernments. Then they started deduc­
ting this amount from the future bills 
payable to the dealers. They said in 
the meantime that they have asked 
the State Governments to give the 
dealers some rebate in their assess­
ments. To this the State Govern­
ments said that they would not reo­
pen the cases which have been com­
pleted. Then the Central Govern­
ment said ‘Look, what is the good of 
taking this attitude?’ Is it fair to a 
citizen to take this attitude that since 
he has paid the amount to the State 
Government he does not have any 
money? Ultimately we filed two peti­
tions in the High Court. They are 
still pending. One of the points ta­
ken by the Government is delay. It 
is true that we have delayed. Sure­
ly we are entitled to approach the 
Government to take a reasonable ad­
ministrative decision. The climate 
being what it is to-day it becomes di­
fficult even for an honest Govern­
ment official to make a decision for 
fear of his being misunderstood. 
Therefore, all kinds of things are 
happening to-day. To create a better 
atmosphere one can of course do his 
very best, and then a Government 
official could take a decision without

fear of his being misunderstood. You 
cannot prevent a citizen from approa­
ching the court on the ground of rea­
sonable delay. Otherwise you may 
say that it is rejected. What is hap­
pening now-a-days is that these 
people do not bother the Government 
to take a decision within a reasona­
ble time because they are afraid they 
may not get administrative relief.

What I feel is that the people are 
now reluctant to avoid getting admi­
nistrative relief at the hands of the 
Government for fear that they may 
lose.

Mr. Chairman: Has it come to
your notice that in some cases because 
there is a plenty of rule-making power 
with Government, sometimes the rule 
itself might be declared ultra vires? 
Has such a case come to your notice? 
If so, what action have you taken to 
see that such people would be barred 
at that stage?

Shri N. A. Palkhivala: It does hap­
pen. Particularly in our country, due 
to the fault of nobody, the laws are 
not easily available. To give you an 
example of the Monopolies Act, it 
received the assent of the President in 
December 1969 an3 then rules were 
made and people like me could not get 
my gazette copy for three months. So, 
if you are going to give a citizen just 
six months, for three of those months 
he does not even know about the law. 
When he comes to know of it half of 
the limitation period is over. It is a 
matter to be considered in the context 
of the circumstances actually prevail­
ing in our country.

Mr. Chairman: If it is said well
other rights are Barred by limitation 
why not limitation run in this case 
also.

Shri N. A. Palkhivala: This is a
point with substance. But as against 
this view there are the other points to 
be considered. If the Constitution has 
made these rights fundamental the 
whole object is to segregate them from 
normal rights. That Is why they are
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fundamental al!8 t>eyon*Tthe reach of 
the party in power. This very fact 
shows that the Constitution makers 
drew a sharp distinction between these 
rights and othfcf rights.

- Mr. Chairman: Some people say fun­
damental right is only the right tp go 
to the court.

Shri N. A. Palkhivala: I submit, Sir, 
when the right is guaranteed the sub­
stance of the right is guaranteed and 
not the form. It is implicit in the 
right that the man who moves will be 
heard.

Mr. Chairman: Some persons are 
afraid that this may open flood gates 
of cases to the courts.

Shri N. A. palkhivala: I do not think 
this theory is justified. Very often we 
act under an apprehension that people 
will take advantage but really speak­
ing just imagine who is going to take 
a risk. Suppose a man can move a 
court in time then why should he 
delay? Secondly, the very number of 
petitions which have been rejected 
will show that the work of the courts 
will not increase by more than 10 per 
cent, at the most. Today there being 
no period of limltatfon it depends on 
the personality of the judge; but in a 
matter of fundamental rights is it 
advisable to leave it to the learned 
judge whether an appeal should be 
heard or not? By not having this 
provision you are leaving it to the 
personality of the judge whether or 
not a citizen sffould toe Tieffrd on merit.

Mr. Chairman: One witness told us 
when the rules of'registration or pro­
cedural rules can dftnslitute as limi­
tation of fundamental rights why not 
delay also operate as limitation.

Shri N. A. Palkhivala: Whereas 
those other rights are rights which are 
well-defined, clear-cut and are in con­
nection with various procedures known 
to law, this 'delay’ is a very nebulous 
concept. The question is whether this 
nebulous concept which varies with 
the Chancellor’s foot should it be al­
lowed to be in the way of the enforce­

ment of fundamental rights. Where 
fundamental rigMT'are not involved 
we are clear we will give full discre­
tion to the court to ttedde. In prac­
tice I am not able to spot any public 
inconvenience or public hardship 
which would be caused as a result of 
this amendment.

Mf. Chairman! I teter  to Rabindra­
nath v. Union of India.

‘•No relief should be given to 
petitioners who without any rea­
sonable explanation approach this 
Court under Art. 32 after inordi­
nate delay-----If the Government
has turned down one representa­
tion, the making of another repre­
sentation on similar lfhes would 
not enable the petitioners to ex­
plain the delay.”

Shri N; A. Palkhivala : A complete 
answer to the petition would have 
been that other rights have intenven- 
ed and you are stopped from making 
such a petition. Therefore, on the 
ground of estoppel, this judgment 
could be supported.' But the question 
to be considered is whether on the 
ground of mere delay, you would say 
that the judgment is justified. It is 
true that some learned judges have 
taken this view. In fact, in the Tilok- 
chand Motichand case, three judges 
took that view.

I think, you are trying to balance 
one injustice against another. Would 
greater injustice be caused by allow­
ing delay as a bar to the enforcement 
of the fundamental right or would 
greater injustice be caused by remov­
ing that bar?

Shri Koushik: That means discre­
tion.

Shri N. A. Palkhivalas I am talking 
of weighing one injustice as against 
another.

Shri Koushik: That is what we are 
doing. The course have a discretion 
to balance one injustice against another 
and give the judgment accordingly.
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Don’t you think you will be binding 
the courts by making this amendment?

Shri N. A. Palkhivala: You will be 
binding the courts and making delay 
no bar to the enforcement of the fun­
damental right. Today, if delay were 
to be explained in terms of the ignor­
ance of the people, the poverty of the 
people, the difficulties of the people, 
etc., if delay were to be interpreted in 
those terms, I am not one of those who 
would say that you must press for it. 
But experience shows that in more 
than half the cases which come before 
the court, the party has not got proper 
advice.

Shri Koushik: I quite see that. I am 
not disagreeing with you there. Ours 
is an illiterate population. They do 
not know their rights; they take time; 
they have no money and all that. But 
the Supreme Court ’judges do exercise 
discretion. They must be more broad­
minded rather than narrow-minded. 
There should be a broader concept.

Shri N. A. Palkhivala: I quite see 
the point.

Mr. Chairman: We were referring to 
certain rights being created through 
certain conduct. For instance, I would 
like to know whether an order of the 
Government which is bad in law 
ab initio is void or not. If any rights 
are created, how are those rights to 
be protected?

Shri N. A. Palkhivala: It is a ques­
tion which the court would consider. 
If a plea of estoppel were raised, the 
court may take the view on the facts 
of the case that a certain order was 
bad ab initio and, therefore, even by 
sleeping over that order, no valid and 
enforceable right could be created in 
favour of somebody “against the Per­
son who seeks relief from the court. 
If on the grouncT of delay, a case is 
not thrown out in limine. Such a thing 
can be found by the court. But the 
difficulty is that today it is thrown out 
on the ground of delay in lim ine.

Mr. Chairman: Would you suggest 
that be should be given a hearing? It

should not be thrown out on tbm 
ground of delay that you have come 
late and, therefore, we will not enter­
tain your application.

Shri N. A. Palkhivala: Yes, On 
merits, you can reject it.

Mr. Chairman: Would you suggest 
that it is a sort of a preliminary hear­
ing for admission of the application?

Shri N. A. Palkhivala: It does hap­
pen in practice. It is like a prelimi­
nary hearing in all these matters. 
Even when a petition is not thrown 
out on the ground of delay, there is 
always a preliminary hearing. You 
have to find out if there is a prima 
facie case. If there is a prima facie 
case, the notice is issued. There will 
be a preliminary hearing. Then the 
cases are screened.

Mr. Chairman: Would you like the 
courts to grant remuneration to the 
person when the remedy impinges on 
the right of another person.

Shri N. A. Palkhivala: It will be
better to leave this question to the 
court to decide on merits. The court 
can consider as to whether the man 
is entitled to any relief. That is at 
the discretion of the court. They will 
mould the relief to suit the require­
ments of the case. At this stage, we 
are at the initial, or preliminary hear­
ing stage where the question is whe­
ther the man should be heard at all.

Mr. Chairman: If one is exercising 
his right of freedom of speech, that 
should be protected. He should not 
allow the defamation to come in. 
Should not that right be protected?

Shri N. A. Palkhivala: That also will 
be on merits. This is not a question 
of bar on account of delay.

Shri Koushik: In your Memoran­
dum, you have cited the case of a man 
being wrongly imprisoned and he 
comes to the court after 6 years and 
all that. That is not a correct anology. 
A man being worngly imprisoned it a



Continuing offence. Everyday’s impri­
sonment is illegal. Therefore, the 
question of delay does not arise at all. 
The anology that you have given is 
not a correct one. Don’t you agree 
with me that that is not a happy ano­
logy with regard to the particular as­
pect we are considering now? In 
addition to that supposing out of 6 
years’ imprisonment, 4 years still re­
main. Here, no intervening rights 
are involved. In this case, don’t you 
agree with me that this anology will 
not help us in solving the problem 
which we have got today?

Shri N. A. Palkhivala: The position 
Is that so far as this particular case 
is concerned, the cause of action is 
wrongful conviction which by itself 
was an event which happened some 
years ago. A man says that the con­
viction violates my fundamental right. 
And the conviction is at a particular 
point of time. It is true that subse­
quent imprisonment is a continuing 
wrong committed against him. But 
when he challenges the conviction, 
he is challenging an event which hap­
pened at a particular point of time. 
Let me give another example. Sup­
pose 1 am deprived of ray property..

Shri Koushik: The Property rights 
are different. That leads to so many 
complications. There cannot be any­
thing like a petition after 10 years or 
whatever it is. Here, a man might 
come and say, “You have put me be­
hind the bar for nine years. I have 
got the right to be set free now. This 
has been all illegal.” Have you come 
across any such cases? My question 
is. Is this a valid argument in the 
present position?

Shri N. A. Palkhivala: I think, what 
the learned judge had in mind when 
he gave the anology was the fact that 
the man would be challenging his con­
viction and that conviction was an 
event which happened at one point of 
time.

Shri Koushlk: Even assuming that 
conviction was made some years back

which was illegal, if it was challenged 
in the court after eight years, don't 
you give that much credit to our 
Judges for deciding the case?

Shri N, A. Palkhivala: I give more 
credit.

Shri Koushik: I do not know whe­
ther you will agree with me if it 
means doing absolute injustice if a 
person is not allowed to come before 
the court after a long delay. If am 
individual suppose challenges before 
the judges after eight years that his 
conviction was illegal giving his argu­
ments which are laughable. How can 
that be accepted? That is why I am 
putting this question to you.

Do you agree that in case of illegal 
confinement the only remedy to the 
individual is habeas corpus?

Shri N. A. Palkhivala: I was present 
all along when a case of this type was 
going on in the court. If it was an 
illegal detention, even if the individual 
came after eight years or so, the ques­
tion of delay would have to be consi­
dered by the court. In other words 
the learned judge felt when the argu­
ments came up that in such a case 
there was no question of delay at all.

Shri Koushik: Would you subscribe 
to the view of the learned judges 
when they rejected the application on 
account of delay?

Shri N. A. Palkhivala; I f !  may say
so, the judgment is not correctly read. 
As a matter of fact, the judges exer­
cised their discretion correctly and 
there is no doubt about that.

Shri Koushik: Do you agree there­
fore that in such cases of delays no 
amendment is called for?

Shri N. A. Palkhivala: It is true
that our judges, whenever the party 
comes to the court for relief, they 
give that relief In their discretion.

Shri Koushlk: Suppose one indivi­
dual comes to the court after one year
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or so. The court asks him to explain 
as to why he took more than one year 
to come to them. If the delay is ex­
plained satisfactorily, they condone 
that. It is for this purpose that there 
should be limitation prescribed. Am 
I correct?

Shri N. A. Palkhivala: What the 
learned judge was saying was that 
he must come within one year. As 
you rightly said that if the party 
comes within one year there is no 
question of explaining his delay. But, 
if he comes to the court after one 
year, then the question of explaining 
the delay comes in.

Shri Kouahlk: If a party comes 
beyond the prescribed period, he 
should show cause as to why he came 
so late. You have also stated that 
there were cases of long delay in mak­
ing a petition. Do you agree that in 
certain cases, as Mr. Justice Hegde 
himself put it, the right might even 
have been lo s f  by the individual 
because of this delay? He can enforce 
his right only within a reasonable 
time. If the case comes to the court, 
the court may even condone the delay 
i f  it was due to various other reasons 
beyond his control. Would you also 
agree that because of this delay seve­
ral other intervening rights would 
accrue?

Shri N. A. Palkhivala: That might 
possibly accrue. Not only that, even 
the right to approach the court by 
the petitioner may get lost.

Shri Koushik: That position is clear. 
If the delay is on my part or because 
of my action, my right is lost, ft creates 
intervening rights on others. Now if 
your amendment is accepted what does 
it mean? No remedy under this Arti­
cle shall be denied by a high court 
judge to the petitioner on account 
of delay in cases where the petition is 
for the enforcement of any of the 
fundamental rights conferred by Chap­
ter HI. This is accor3!hg to my read­
ing. On the ground of delay you can­
not dismiss the case at all. If the 
delay ts explained then that is con­

doned by the court. You should have 
put in your amendment With this 
qualification 'unless that delay has led 
to the intervening rights on others.1

Shri N. A. Palkhivala: Let me be
permitted to say that ultimately other 
rights are created ifrthe intervening 
period. That may result in the loss of 
the petitioner’s own right. On the 
ground of delay the court won’t throw 
his petition out. On grounds of merits 
the petition may'Be lost.

Shri Koushik: So, in order to see
that no intervening rights are created, 
an amendment is necessary.

Shri N. A. Palkhivala: There are 
two separate questions*, one is,—should 
a petition be thrown out on the ground 
of delay? The other Is after hearing 
the petition on merits the court can 
come to the conclusion that because of 
the grave' delay on the part of the 
petitioner, certain other rights have 
intervened which have resulted in the 
petitioner losing his own right.

I have no objection to the amend­
ment which you are suggesting. What 
I am suggesting is that in such cases, 
on the ground of delay alone, the peti­
tion will not Be thrown out. On hear­
ing the petition on merits the learned 
'judges will say that, on merits and 
not on1 the ground of delay, we find 
that his right is lost as a result of his 
inactivity which has in turn led to the 
creation of rights in favour of others.

Shri Koushik: Therefore, what
should be the position? Should we do 
as you have suggested or should we 
go as the Bill suggests? In any case, 
whatever might be the grounds, you 
should not throw the petition on 
account of delay. The man loses his 
right on account of various factors 
intervening. In any event should we 
put it this way or as the bill says? 
No petition can be dismissed even in 
spite of intervening rights coming up. 
Don’t you think so?

Shri N. A. palkhivala: There are
two ways of looking at it—one is by
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amending the Article. Even in a case 
where intervening rights have been 
created, the petitioner will have to be 
heard. If you allow the amendment 
in the present BiH as it is, then on 
the ground of delay that petition will 
have to be thrown out on merits 
resulting in the petitioner losing his 
right because of intervening rights that 
are being created. May be one judge 
may interpret it in some manner while 
the other judge may interpret in an­
other manner. Therefore, if a com­
promise is to be effected, I may sug­
gest my amendment this way:

226(3)

“No remedy under this Article 
shall be denied by a High Court to 
any petitioner on the ground of delay 
in cases wBtere the petition is for 
the enforcement of any of the rights 
conferred by PariTTlE Unless as a 
result of the delay intervening rights 
have been created in favour of 
other partners/' I am not against 
this view.
Shri Koushik: Therefore it h&s to be

qualified by saying.........
Shri N. A. Palkhivala: I my­

self think such a qualification is 
unnecessary because in such a 
case on merit the court would 
reject the petition on the 
ground that the right of the petitioner 
itself has been lost as a result of the 
creation of other rights.

Shri Koushik: It should'be such that 
people should have a proper hearing 
and at the same time it should not 
give a free hand to anybody coming 
after ten years. Such a conflict should 
not arise and the judges should not 
be put in a quandary. Don't you 
think it should be qualified.

Shri N. A. Palkhivala: 1 am
.in total . agreement with point 
that in the event of the in­
tervening rights being created as 
a result of the citizen’s ' own action 
those intervening rights are entitled to 
respect and they may be construed as 
resulting in the loss of the petitioner's 
own right and if the hon'ble Members 
come to the conclusion that "tHis par­

ticular point needs to be expressly 
safeguarded and dealt with by the 
amendment then the amendment may 
be recast.

Shri Koushik: In view of the un­
limited scope which you want to give 
to this amendment namely no peti­
tion should be thrown out, can you 
explain why the framers of the 
Constitution did not think of this 
position and say that on account of 
delay nobody would be denied.

Shri Palkhivala: When they said in 
Article 32 that the fundamental right 
to move the Supreme Court is guaran­
teed it is implicit in that Article that 
me ely on the ground of delay you 
will not throw out the petition. In the 
Constitution one does not say things 
in so many words all the time. One 
tries to be brief. Despite brevity ours 
is jthe longest Constitution. Certtain 
things are to be read in the Constitu­
tion ai a matter of necessary impli­
cation. I think Justice Hegde’s ap­
proach is the right one. It is a nece­
ssary implication of Article 32(i) that 
the enforcement of . fundamental 
rights cannot be denied merely on 
account of delay.

Shri Tenneti Viswanatham: If a
wrong is done to me it is a continu­
ing wrong unless Get aside. The 
theory of continuing wrong will not 
help some of the rights as against 
others. The other thing is the theory 
of intervening rights. Everybody talks 
of intervening rights. By a wrong 
order of the Government how rights 
can bfe created. Some cases of In­
come Tax Officers went to the court 
how did the man get the right be­
cause they passed a wrong order, they 
violated my fundamental rights and, 
therefore, it cannot be said some­
body else has appeared in between 
and got an intervening right. Sup­
pose the order is passed today. Should 
I approach the court next day or 
when? How long am I supposed to be 
in inaction?

Suppose my superior officer has 
taken my cause and has taken the 
matter to the Central Board of Re­
venue and the Director there also
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takes up my cause and some time 
elapses. Therefore, there is no ques­
tion of inaction. The Supreme Court 
has held that it was an inaction. 
The question of intervening right 
has really no substance .be­
cause the other person has not got 
the foundation of justice in his own 
right. If there is a real violation of 
the fundamental right, the man who 
is supposed to get an intervening 
right has no right. There is no foun­
dation of justice in his own right.

Then, there is another thing. Sup­
pose I am an officer. He is my favo­
urite and I pass a wrong order and 
promote him. I do not allow an­
other person to get promotin. I pro­
mote my favourite. Now, the other 
man says, “My fundamental right is 
violated.'* I turn round and tell him, 
“Here is an intervening right accru­
ing to this man.” Therefore, my 
quetsion is: Am I right in saying that 
creating an intervening right is a 
very wrong concept and it works 
greater injustice than you think. I 
can actually create intervening rights 
in favour of my favourites and sup­
press the legitimate rights of others.

Shri N. A. Palkhivala: My own
view of the matter is that it is not 
necessary to bring in the concept of 
intervening rights in this Constitu­
tion Amendment Bill. There are two 
reasons for it. It is a matter of 
judicial interpretation as to whether 
it is an intervening right properly so- 
called. In other words, does it exist 
in law as a right or is it itself an al­
leged right which has no legal san­
ctity? In the case mentioned by the 
hon. Member, the court may cay that 
these alleged intervening rights do 
not exist in law because they have no 
foundation in justice. So, the ques­
tion is whether intervening rights 
exist in law as rights or are they 
merely a facade o f  rights which real­
ly have no legal substance.

Secondly, as to why it will be un­
necessary to bring in that concept is 
that in a case where, as a matter of

proper delegation, a genuine inter­
vening right has been created un­
doubtedly, the court has the power 
to reject it on merits, not on the 
ground of delay. The court can say 
that the right of the petitioner which 
at one stage existed has now, as a 
result of his own conduct, been lost 
Decause of various circumstances and 
events which have happened.

There may be cases where there 
may be genuine intervening rights. 
I may give you an example. Sup­
pose my property has been acquired 
and it has been acquired under a void 
or er. Suppose I take no action for 
years. I permit a big factory to 
come up where the investment has 
been to the tune of Rs. 3 crores or so. 
If I ask for the land to be given back 
to me after several years on the 
ground that the acquisition order was 
invalid, the court may well say, “It 
is true. You could have challenged 
the court. But for several years, 
you did nothing. In the meanwhile, 
another person to whom the land was 
allotted has built a vast structure in­
vesting crores of rupees. I hold that 
you have lost your right which you 
could have exercised in good time”. 
This will be the position on the merits 
of the case which will be sustainable.

I am not here dealing with ex­
haustive categories of cases where 
intervening rights can be created or 
where they cannot be created. I 
am only saying that in some cases 
they could be created and, in some 
cases, they could not be created. That 
is a matter on merits to be dealt with 
by the courts.

Shri Shiva Chandra Jha: You have 
said that justice should be done to 
the common man. In our country, 
many people are living in mofussil 
areas and in the countryside. They 
are poor and illiterate. They can­
not obtain proper legal advice. They 
are not aware of the fundamental 
rights even. So, if the period of 
limitation is put, they will not be able 
to move the courts, the High Courts 
and the Supreme Court. There will
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^whether it is not a fact that most of 
.the petitions that are rejected on the 
ground of delay are pertaining to pro­
perty rights, and that very few cases 
would be about individual liberty 
and things like that. Most of the 
’cases would be relating to property 
disputes, big or small, and they are 
rejected on the ground of delay.

Shri N. A. Palkhivala: There are 
caies which deal with other funda­
mental rights also, like the right to 
carry on business, the right to free­
dom of speech, etc.

Shri Shiva Chandra Jha: But these 
cases are very few. Most of the cases 
relate to property rights.

Shri N. A. Palkhivala: I cannot 
say that. It is true that a sizeable 
portion would be property cases and 
equally a sizeable portion would be 
other cases.

Shri Shiva Chandra Jha: In regard 
to fundamental rights, there are two 
parts. One is concerning individual 
liberty, the right to form association, 
the freedom of speech and all that. The 
other part is concerning property 
rights. For safeguarding, the right of 
individual liberty, the freedom of 
speech, and all that, there is a writ of 
habeas cprpus for that matter. Whe­
ther he is a small man or a big man, 
he can seek that remedy. In any case, 
delay should not be a factor in reject­
ing it.

Another part is concerning the pro­
perty rights. There are people hold­
ing big property and there are people 
holding small property. Most of the 
cases belong to the category of small 
people. By eliminating this delay 
factor in the matter of rejecting the 
cases, the small people get the facili­
ty of restoring the fundamental right 
to them. But in this blanket clea­
rance of delay factor, the chances 
would be for the big people also to ex­
ploit the situation by which in our 
society of today there are certain other 
things which will be affected. Take, 
for instance, the bank nationalisation 
case.

Take the case of Bank Nationali­
sation. It was done for a social good 
from the point of view of public in­
terest. And that matter was brought 
before the Supreme Court. And after 
the Supreme Court judgment, com­
pensation amount had to be increased. 
Our point was that there should be 
no concentration of economic power 
in a few hands. There should be equa­
lity of justice. This opportunity 
was given to certain people to block 
the progress of other people. If a 
chance is given to the people then 
they would exploit that for their own 
purpose. In big property cases the 
people will get the opportunity to 
move the court. But what about the 
small people? If a certain amount 
of delay is involved to move the 
court, the court rejects that petition.

Can we not do something in this 
regard? Merely on account of delay a 
petition should not be rejected by the 
court. As far as bigger people are 
concerned it is all right. It should be 
left to the discretion of the court 
either to reject or accept the petitions.

Shri N. A. Palkhivala: With great 
respect to the hon. Member, I am 
speaking here as a witness. And this 
is my personal view. The hon. 
Member may differ from me. I think 
the distinction which is sought to be 
madfe is not between the big and 
small men or between the big and 
small corporations but between 
honest and dishonest cases. The big 
corporation may have an honest case 
but a small man may have a dishonest 
case. These have nothing to do with 
the wealth or concentration of econo­
mic power in a few hands. There 
should be a deserving cace when a 
case comes up before the Court. There 
may be deserving cases involving 
Rs. 50 lakhs worth of property and 
there may also be thoroughly dis­
honest cases involving Rs. 2,000 worth 
of property. Quite a deal of good is 
sought to be done to the public. Take 
for example building a highway. It 
may be held up by small men who 
may be capable of presenting a peti­
tion in the court thereby holding up
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the entire progress of a district. 
Therefore I am not inclined to agree 
with this view. You cannot distin­
guish between big and small people 
but you can distinguish between 
honest and dishonest people. What is 
necessary is a reasonable classifi- 
•cation by reference to the size of 
property. That should be the objec­
tive of the amendment.

Shri Shiva Chandra Jha: Do you
like this amendment? According to 
you a petitioner should be allowed to 
move the court whether he is a small 
property holder or a big property 
.holder.

tihri N. A. Palkhivala: I would say 
that the amendment should apply 
equally to the two articles dealing 
with fundamental rights. The hon. 
Member mentioned the bank 
nationalisation case. Let me also 
mention one thing. Apart from the 
L.I.C. and the Unit Trust of India 
which are Government-owned 
Corporations in the public sector 
which have more than 90 per cent 
.shares, at least in 12 out of the 14 
nationalised banks shares were held 
b̂y small men who do not hold more 
than Rs. 2000 to Hs. 3000 worth of in­
vestment in any company. In other 
words 90 per cent of the people were 
’benefited as a result of larger com­
pensation. I think the correct figure 
is 95 per cent. If you get the figures 
»of shareholding in all these banks,

you will find that 95 per cent of the 
shareholders are small men having a 
few shares only. In fact one hon. 
Minister wanted to mention this to 
me that the Tatas were holding the 
highest shares in the Central Bank. 
He was surprised to learn when 1 
told him that we do not have even a 
quarter per cent of the share capital. 
It is a misconception to distinguish 
between small and big men. There are 
no big men or small men.

Shri Shiva Chandra Jha: Your point 
is that no distinction can be made 
between small and big men. For 
this purpose if an amendment to Art. 
32 is made the big men would come 
into the picture. They would also 
get more opportunities for enforcing 
their fundamental rights. You cannot 
distinguish as between honest and 
dishonest men on the whole. Do you 
agree that the amendment is right or 
not?

Shri N. A. Palkhivala: As I said you 
are right. This is my view that 
there would be a few caises where on 
the ground of delay the petitions 
might be thrown out by the Court. As 
I said I am not saying anything in 
favour or against that. What I 
say is that it would be conducive to 
public interest to have this.

Mr. Chairman: Thank you veiy 
much.

(The witness then withdrew .)
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(The witness was again called in and 
he took his seat.)

Mr. Chairman: Mr. Seervai, I hope, 
you must have looked into those 
questions.

Shri H. M. Seervai: Yes; in fact, I 
am glad you gave me these questions 
in advance.

The first question is whether funda­
mental rights can be described as of 
the greatest public importance. In 
my opinion, that is not so. Guarantee­
ing fundamental rights are, at any 
particular time, of great importance 
and of great value. But if people 
want to change or abrogate a funda­
mental right and the right to do is

denied to them, then and then alone 
would such a right cause any mis­
chief. 1

In America, the right to possess or 
sell liquor was taken away by the 
Eighteenth Amendment of the Cons­
titution because the majority of the 
people wanted prohibition. When the 
majority of the people did not want 
prohibition, the Eighteenth Amend­
ment was repealed by the Twenty- 
first Amendment. So, if by the requi­
site majority a particular thing is 
desired, the whole object of a provi­
sion for amendment in the Constitu­
tion is that no particular right should
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in course of time become, to put it 
mildly, undesirable.

The strongest proof of it is to be 
found in the majority judgment of 
the Supreme Court in the Golaknath 
case when they held that the First, 
the Fourth and the Seventeenth 
Amendments were necessary to effect 
a social change. They left it untouch­
ed. That is my answer to the first 
point.

Mr. Chairman: Is it because they 
did not want to upset what was done 
under these Amendments?

Shri H. M. Seervai: That is one rea­
son. But they said that all the changes 
which could reasonably be contem­
plated by the Directives of State 
policy have been broughtl about 
What more can be changed?

The second point raised is that the 
observations in paragraph 3 of my 
Memorandum as regards the public 
interest and restrictions in public 
interest should be confined to article 
19 only. That is not the position. I 
would request you to go through the 
article and you will see that public 
interest is a dominating concept in 
the whole Chapter on Fundamental 
Rights, by and large. If you will turn 
to article 22, you will find that the 
rights conferred by the clauses (1) 
and (2) are restricted by clause (3) 
to any person who is arrested or 
detained under the law of Preventive 
Detention in the public interest. The 
reference to public interest is made 
in clause (6) which says:

“Nothing in clause (5) shall 
require the authority making any 
such order as is referred to in 
that clause to disclose facts 
which such authority considers to 
be against the public interest to 
disclose.**

Now, let us go to articles 25 and 
26. These articles confer the most 
valued rights. According to some 
people, these could be the most valued 
rights, the freedom of religion and

conscience. But the opening parts qf 
articles 25 and 26 show that public 
interest is a dominant concept. The 
opening words are:

“Subject to public order___ ”

The word “public interest” is not 
used. But the concept is there. The 
wording is:

“Subject to public order, 
morality and health and to the 
other provisions of this part6” 
Article 26 also says:

“Subject to public order___”

Therefore, both articles 25 and 26 
bring in the concept of public interest.

Let me give you one graphic ex-* 
ample. The people are afraid of re­
ligious rights being taken away from 
them. But the actual experience 
shows that under certain circums­
tances a religious right which is the 
most valued right must for the time 
being ibe denied. You will go far 
enough to avoid hurting anybody’s 
religous feelings and it is against 
normal decency to insult somebody 
else’s religion. Suppose some enemy 
troops occupy a temple or a mosque 
and resort to firing on the city. Will 
you or will you not want to destroy  
that temple or that mosque? In order 
that your freedom of religion may 
survive from the enemy attack, it 
becomes necessary to do so.

A most famous incident occurred 
during the second world war. One 
of the most sacred Christian monas­
teries in Rome was occupied by 
Nazis and, regretfully, the Allies 
were forced to destroy it.

No right can be absolute. Let me 
tell you something which happened 
in Bombay itself. There is a grave­
yard of persons owing religous alle­
giance to Mullanji Sahib. He is a 
spiritual head of Muslims and, accord­
ing to the religous theory, he is an 
incarnation of the Prophet. The 
prayer at the grave-yard is a part 
of their religion, as it is part of many
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other religions. Now, the Santa Cruz 
airport is situated near it. The com­
ing into existence of the Boeings 
made it unsafe for the high monu­
ments on the grave-yard and there 
was a danger to the worshippers. So, 
the grave-yard was acquired. That 
was challenged as violating the rights 
of religion.

While we did something to respect 
the rights of religion, we got people 
to agree that the monument should 
bc reduced to a very small size. The 
railings should be only one foot with 
a notice that at times when the planes 
fly, the persons are not to worship 
as there is danger to life. The Union 
of India agreed that this was a fair 
thing to do. It was done. But, if 
Jumbo jets come in then are you 
going to shift the whole aerodrome 
from Santa Cruz? I put it to the 
Mullanji Saheb that since he claimed 
n great of spiritual power which had 
been upheld by the Court also, 
whether he could find out some other 
remedy that in case of emergency 
the sacred grave might be put at 
another place for which the Govern­
ment would willingly agree and give 
that free of charge. Now can we 
have absolute right of religion in 
this? I have given these two ins­
tances. In one case - Union of India 
versus State of Maharashtra - they 
went to the extent of giving advice 
that if you try to push the rights of 
religion thus far and confront the 
court with a problem of choosing 
between the removal of the grave 
to another place or shifting the Santa 
Cruz aerodrome you will fail. There­
fore, ordinary human decency is 
against the people violating the reli­
gion. But the people will go far to 
avoid the hardship. The public in­
terest suggests a network of aerial 
and landing communications which 
make it necessary to shift this grave. 
But, if the people persist to brush 
this aside and if the Supreme Court 
says that it cannot be done—you 
cannot shift the Santa Cruz Airport— 
would you not amend the Article? 
We are itving in a State where by

the law of the land rights can be
protected. The State must survive. 
Will you or will you not agree in the 
situation which I mentioned to you 
that the public interest must take 
precedence over any other right 
however valuable and precious? This 
is about Art. 25 and 26.

Now we come to Art. 28. You will 
see that the first two sub articles
(1) and (2) confer a right on a
religious denomination. But, in sub­
article (3) it does not use the words 
*public interest’ as indicated by its 
term. A religous institution is run by 
a religious denomination. It does not 
mean that the persons not belonging 
to that denomination should be com­
pulsorily made to attend to the relig­
ious service unless you consent to 
that. If a religious community im­
parts education for its own commu­
nity and if the institution receives 
public help, then the persons in that 
denomination should not be com­
pelled ‘ to join the service unless they 
voluntarily accept that. In my view 
sub-article (3) clearly is based on 
protection of the public interest.

Now we come to Art. 30-the rights 
of minorities to establish and ad­
minister educational institutions. 
Now you will see that the word is 
‘administer’. The Kerala Education 
Bill ca:>e and the other case show 
that the right to administer does not 
carry the right to maladminister and 
in the public interest, maladministra­
tion can be prevented even in respect 
of a minority institution. So, if you 
find that the teachers do not get 
their salaries, you may constitute an 
authority to whom payments are to 
be made who will pay the teachers. 
Though it is part of the right of the 
management, if you find that there 
is mismanagement which is against 
the interest of education, then public 
interest requires that the right to 
manage should not carry the right to * 
mismanage and that has been es­
tablished by the Kerala Education 
Bill Case and the subsequent case 
which followed it. Though the public 
interest is not mentioned expressly
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in the Article judicial determination 
shows that in the public interest, 
you can prevent maladministration 
when education is in public interest. 
You can only further the interest of 
education but you cannot malad- 
minister. In the language circular in 
Bombay you may teach in Hebrew 
medium but you cannot teach in 
English. This was not in the interest 
of education, and so that was struck 
down by the Court.

Now we come to Art. 31. Art. 
31 deals with property and the 
sub-article 2 is most important. It 
provides for payment of compen­
sation if a property is acquired 
for a public purpose. If you 
will see sub-article 5(b) and 
sub-sub article (ii) you will find 
that nothing in clause (2) shall affect 
the provisions by any law which the 
State may hereafter make for the 
promotion of public health or the 
prevention of danger to life or to 
property. Let me put it this way to 
you. Yellow fever — an epidemic — 
breaks out in an area. First you 
quarantine the whole area and then 
you can requisition a building where­
in you can house the people who are 
suffering from the yellow fever. They 
have to be segregated. Let me also 
put to you another example. Take 
Chandni Chowk in Delhi. A fire starts 
in a shop. If you do not, pulldown 
that shop and destroy that the fire 
will spread and destroy the whole 
of Chandni Chowk. You might re­
member the great fire of London. It 
could have destroyed the other pro­
perty had not adequate precautions 
been taken. take the case
of plague. The quarantine regula­
tions warrant inoculation in the in­
terest of public health to prevent the 
danger of this disease being spread 
to other areas. You can destroy or 
protect the property-not wantonly- 
for a specified public interest. The 
whole of article 31(a) and (b) in­
troduced by way of amendment is 
in public interest. There should be 
no concentration of lands in & few 
hands. You might remember that

Raja Kameshwar Singh possessed
lands yielding a rent of Rs. 
lakhs in a district. Why should 
he have so much of lands? So, 
Art. 31(a) and (b) are clearly'
in the public interest. Then we' 
go to Article 33 which was strong­
ly emphasised by Mr. Justice Das 
in his dissenting judgement. It is
in connection with discharge, of dut­
ies and the maintenance of discipline 
in the defence forces which is of 
vital importance. ,You can say there 
should be no trade union in the Army 
or all the fundemental rights relat­
ing to services can be abrogated. 
Again public interest comes in because 
not only does public interest res­
trict a right but a right can be abro­
gated.

Article 34 is again an Article which 
deals with public interest.

Article 35 refers to two Articles 
which are obviously enacted on 
grounds of public policy and to pro­
tect public interest—abolition of 
forced labour and untouchability 
and require the Parliament to punish 
a violation of those rights.

Is there any doubt that the whole 
chapter of fundamental rights has 
regard to the public interest. Society 
exists for it and a great English 
judge speaking of habeas corpus 
which in England is as sacred as any­
thing can be—a judge can be fined 
for it—said: in times of war above 
the liberty of the subject is the 
safety of the country.

Directives of State policy put the 
public good over private right beyond 
doubt. They are not justiceable in 
court but you must respect the direc­
tives; they are fundamental in the 
governance of the country. They are 
fundamental in nature but from the 
financial and other points of view you 
cannot say that people must be 
compelled to give primary education 
because you may not have the build­
ings: you may not have the teachers 
but since it is a directive of policy, 
and in arranging your priority you 
must see as far as possible that
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teachers are trained and primary 
and higher secondary education is 
made free and compulsory.

Then the next question is my 
statement is wrong and it is said 
that the six months period is only 
fixed by the rules of the Supreme 
Court of England. I am glad this
question has been put to me. My
answer to that is that my statement 
is correet. I did not base my state­
ment on the rule of the Supreme
Court in England. I mentioned that
rule only to show that a rule impos­
ing a period of limitation for cer­
tiorari is not held to run counter to 
the nature of the writ.

I refer you to p. 586 of the book 
entitled “Judicial Review of Adminis­
trative Action’’ by S.A. de Smith. 1 
♦quote:

“Applications for mandamus, 
like applications for certiorari 
must be made to the divisional 
court of the Queen’s Bench 
Division in terms of time. In 
most respects, the procedure 
governing applications for man­
damus is the same as that which 
governs applications for cer­
tiorari. But there are a few rules 
peculiar to mandamus.

There in no express limitation 
o f time for bringing the applica­
tion except in relation to appli­
cations for orders of mandamus 
to be adressed to Quarter Ses­
sions to hear an appeal, but un­
less the application is made witlnn 
a reasonable time after the right 
to apply has arisen, the court will 
in its discretion refuse the appli­
cation. The periods of delay 
which have caused the courts to 
exercise their discretion against 
applicants have ranged from 65 
years to a few weeks. The more 
compelling are the reasons for 
seeking expedition resolution of 
the issue, the more reluctant will 
the courts be to countenance 
even a short delay in instituting 
proceedings.”

Turning to certiorari, I refer to pp.

“The right to certiorari or pro­
hibition may be lost by acquie- 
sance or implied waiver. Acquie- 
sance means participation in pro­
ceedings without taking objection 
to the jurisdiction of the tribunal 
once the facts giving grolind for 
raising the obection are fully 
known. It may take the form of 
failing to object to the statutory 
qualification of a member of the 
tribunal or even appealing to a 
higher tribunal against the deci­
sion of the tribunal of first ins­
tance without raising the question 
of jurisdiction.

One who is guilty of unreason­
able delay in applying for cer­
tiorari or prohibition may lose his 
remedy even though he did not 
acquiese in the original assum- 
tion or exercise of jurisdiction. 
If an application for certiorari 
is delayed for more than six 
months, the leave of the court to 
extend the time for making app­
lication must be obtained. If an 
application for prohibition is un­
duly delayed, there may be nothing 
left to prohibit and the right to a 
prohibition will then be irretriev­
ably lost.

But even where these time- 
ximitte have not been exceeded, 
an unreasonable delay by tne 
applicant in instituting proceed­
ings may lead the court to excr- 
cise its discretion against him. 
What is unreasonable delay will 
depend upon the facts of each 
particular cao^j|

Now, turning to p. 441, it says:
‘ ‘There is no time-limit for an 
application for prohibition though 
the application may be refused 
on the grounds of undue delay 
and will be refused if nothing 
remains to prohibit. An applica­
tion for leave to apply for certi­
orari must be brought not later 
than six months after the making

434-435 —  I quote:
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of the order that is to be impugn­
ed.” '

1 wish to say that in England the 
position seems to be that six months 
is the time-limit but it does not mean 
that, if you come at the on the last- 
day of six months, you will get the 
writ. That is. what the foot-note 
says. Here is foot-note 40, p. 441 
which says:

“ In the case of an order on app­
eal to Quarter Sessions, the time 
runs from the date on which the 
ordar of Quarter Sessions is made. 
But in other cases, it runs from 
the date when the original order 
is made. The court may refuse an 
application on the grounds of un­
reasonable delay although the six 
months period has not expired.”

So, six months period is laid down. 
But it does not mean that if you come 
nearly at the end of six months, you 
will get relief. The court may say that 
you will not get the relief.

In this connection, I would like you 
to refer to “ Halsbury’s Lawg of Eng­
land” , Vol. II, Third Edition, pp. 72-73. 
This is about certiorari. It says:

“The leave will not be granted to 
apply for an order of certiorari to 
remove any judgment, order, con­
viction or other proceeding for the 
purpose of its being quashed, 
unless the application for leave 
is made not later than six months 
after the date of the proceedings 
c such shorted period as may be 
prescribed by any enactment. The 
time ma'y be extended. But the 
court will require a strong case to 
go behind the provisions of the 
rule”

Now, comes an important sentence 
which reads as follows:

“Moreover, an application for leave 
may within the prescribed period 
be refused on the ground that there 
has been undue delay?

The case is given in foot-note (i)* 
that is R.V. Glamorgan Appeal Tri­
bunal, Ex parte Fricker (1019). 115, 
L.T. 930, p. 932.

So, the rule is merely for the 
guidance of the court. If you pres­
2305 (B)LS—8.

cribe the rule, a very strick case 
must be made out for complying 
with the rule. If there is a law of 
limitation, one will have to comply 
wi.h the rule. It does not mean that 
the court is bound to grant you 
relief. On merits of your case, the 
court may say 4yes, you should have 
come before us within six months. 
But having regard to the nature of 
the case, you have come late. Now 
we accept this petition.’

My submission is that in respect of 
these rights, the remedy is to move 
the court speedily. But if you come 
late and if you give a valid explana­
tion which is reasonable, there will 
be no difficulty in extending the 
lime. The court can extend the 
time considering the nature of I he 
case. My suggestion is that there 
should be a period of limitation but 
it should be left to the discretion of 
the judge to extend it for sufficient 
cause or reason to be stated in writ­
ing. As I told the hon. members if 
you need an interim stay or injunc­
tion, as we call it, and if you come 
late in both the ordinary civil pro­
ceedings as well as in the writ pro­
ceedings the court will refuse to* en­
tertain your petition. Sometimes 

you cannot even go to the court. The 
court cannot restrain a decision if it 
is taken already. Here there is nothing 
to restrain by the court The opporl 
tunity given to the public remedy goes 
to show that the remedy must be 
speedy. Suppose a man loses his 
case. He did not' appeal. He 
finds years later that somebody else 
going direct to the Supreme Court 
and obtaining a stay. Acting on the 
analogy of Law of Limitation, surely 
the suit is barred for enforcement of 
fundamental rights. Can we extend 
the relief under the ordinary Civil 
Procedure Code under which he 
comes before the court? That is 
the ground. And my statement is 
correct and is supported by leading 
applicable to Art. 32 and 220. The 
Halsbury.

As regards the relevance of res- 
judicata it is said that my reference
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to it ic not relevant to the discussion 
on the law of Limitation being made 
application to Art. 32 and 226. The 
relevance of re* judicata is this. One 
view is that Art. 82 confers an ab­
solute right and no rule of law or 
procedure which applies to ordinary 
rights can apply to fundamental 
rights. If this view were correct—in 
my opinion it is not correct—no 
amount of delay can bar enforcement 
of fundamental rights conferred by 
Art. 32. Equally, no other rule of 
law can bar that right. Res judicata 
and constructive res judicata are the 
rule of law based on public policy. If 
a person having filed a writ petition 
in the High. Court challenging the 
law ‘X ’ as violating his fundamental 
rights does not appeal against the 
dismissal of his petition on merits, 
the matter will be res pudicata and 
his fundamental right to move the 
Sureme Court for the enforcement of 
his right will be defeated by the plea 
of res judicata. In other words, he 
cannot assert affectively his 
fundamental right. Similarly, 
if a person makes a false 
tend misleading statement in a peti­
tion and obtains an ex  parte injunc­
tion or stay, the court will dismiss 
the application after hearing without 
going into the merits because he has 
violated the rule of law. hat a person 
obtaining an ex parte order must 
show the utmost good faith to the 
court. Art. 32 petitions have been 
dismissed on thin ground and Mr. 
Justice Hegde who dissented in Moti 
Chand’s case was a part to such dis­
missal. So, the relevance is that 
a rule of law is based on public 
policy. The laws relating to laches or 
Limi ation are statutorily recognised, 
laws. These may lead to a certain 
amount of discretion by the court. 
It is still a rule of law as expressed 
by Mr Justice Hidyatullah the court 
will not countenance even a short 
delay in instituting a proceeding. The 
laws are necessary in the public in­
terest. The urgency i3 great; the 
period of limitation is shorter. It 
used to be, I think, 20 days for an 
appeal on the original side. May be, 
it may be 30 days for an appeal to

the Supreme Court. Take the case 
of recovery of loan. If you do not 
file ten action on stay or negotiable 
instrument, it is possible that the in­
strument itself may be destroyed. 
You may differ from me. There 
should be a uniform period for all 
these things. I am of opinion ihat 
when the rules based on public policy 
can defeat the fundamental rights 
why should not the law of Limitation > 
based on public policy (as res judi­
cata is based on public policy) not 
defeat the fundamental rights?

Question No. 5 is that waiver ap­
plies only to contracts. That is not 
correct. I draw your attention in this 
connection to Halsbury volume 36; 
3rd edition; page 444; para 673— 
Waiver | certiorari | contracts.

Then we get the whole line of 
American cases. It is not disputed 
that every fundamental right— (I 
leave: aside slavery because that is 
abolished and it ic a crime) has been 
held to be such that it can be waived 
because it is a right conferred on an 
individual and it is for the individual 
io say whether he will waive it or not 
unless you see from the internal con­
tents of a provision that it ii not 
merely an individual right. Take 
the example from our Constitution 
of throwing open temples to Harizans 
or untouchables . It is not merely an 
individual right. Untouchability is 
prohibited.

There are two or three rights 
which are~cleterly in the public in­
terest—abolition of forced labour, 
u n to u ?h a b  ' ty  and as a corollary 
throwing open of Hindu temples. 
Apart from such provisions there is 
nothing in the righto which other­
wise exist which cannot be waived. 
For rights of property particularly 
are rights which affect an individual 
If an orler acquiring my land is un­
constitutional, but the compensation 
offered to me by agreement is more 
than what I can get in the market 
for it, iv is for me to decide whether 
I should object to the compensation 
or not.
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Reference was made yesterday to 

the 14th Amendment—abolition of 
slavery. For this amendment the 
reason was simple. There were 
Southern States, which ran on 
slavery whereas the Northern States 
did not. The founding fathers said, 
if we are going to raise a hornet’s 
nest on slavery we will not get to­
gether. Then they said we are going 
to work a free Constitution and 
somehow or other the matter will 
solve itself. It practically did but 
for an unwise intervention of the 
Supreme court of the United States. 
Time will have made slavery dis­
appear, but the judges of the Sup­
reme Court caid that “a slave was 
property and you could not lawful­
ly abolish slavery.” Then there was 
no alternative. As regards equality 
both majority and minority judg­
ments held that it would be waived 
in the matter of the utmost impor­
tance, that is, the right of fair trial 
by a jury in systematically exclu­
ding Negro when a Negro is being 
tried. In America, the trial by 
jury which concists of 12 persons is 
a fundamental right. Rightly or 
wrongly, till recent times, the jury 
was considered to be a great bulwark 
of personal liberty. Even till to­
day a number of eminent writers 
and judges like Simon and others
say that 12 honest men must find you
guilty. Otherwise, you do not 
suffer. No technicality of the law, 
no defect in giving reaoons, can 
s;and in the way because the jury 
gives no reason. They just decide 
whether the man is guilty or not. 
You cannot ask them why. There­
fore, we are dealing with vital
rights, a right to a jury and a right 
to equality in the composition of the 
jury.

I would like to refer to the Con­
stitutional Law of India, pp. 180-181, 
suib-para 2(iii). The answer to 
judicial intervention on slavery was 
one of the bloodiest civil wars in 
the word. This illustrates the point 
that I am making. The judgment

of the Supreme Court was that a 
slave could ndt be freed except on 
payment of full compensation to the  
slaveowner. It is a right of pro­
perty. Can you say that the
fundamental right to property can­
not be abolished? Again, Supreme 
Court said that equality meant that 
you could seggregate Negro in
schools, in public buses, etc., from 
the whites. Let us assume the Con­
stitution had enacted what judicial 
pronouncements said, an<4 #4at thfc 
equality claune hadf pUovided that 
separate but equal treatment of the 
whites and blacks shall not be a 
violation of equality. Now, the 
Supreme Court says that there iB 
something basicaly wrong in seggre- 
gating and that equality does not
permit it. Would that remain un­
changed? The disabilty of the blackis 
confers some kind of personal status 
and privileges on the whiten. Equa­
lity ultimately covers both the slave 
and the slave-owner. It covers 
both the whites and the blacks. 
Therefore, you have the precise 
wording of our article. It w o u ld  be 
quite wrong to say that eminent 
American judges did not under­
stand what public policy was. So„
my :3ubmission is that wherever 
there is a waiver of a right which is 
for the benefit of an individual it is 
open to him if he considers his in­
terests are better served, to say that 
he should! be permitted to waive 
them except in cases involving 
public interest or policy. Now, I 
wish to make a point on this waiver 
because the view taken is that you 
cannot waive statutory rights. I 
have showed you that. I would show 
that the Supreme Court itself re­
cognised that you could waive even 
a constitutional right, but not a 
fundamental right. In Basha- 
swarnath case, Justice Bhagwati 
held that fundamental rights are 
sacrosant, that it will be a sacrilege 
to whittle them down, and that no­
thing can be added into funda­
mental rights and nothing can be 
subtracted. This is what he says in 
1959, Supplement 1, the Supreme 
Court Reports at p. 563:
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“Constitutional rights may or 
may not be waived as stated in 
the textbooks, and not the 
decisions of the United States 
Supreme Court. . . . M

According to him, the fundamental 
rights cannot be touched. And tne 
only reason given was that the pre­
amble of the American Constitution 

shows totally different objectives.

As you know, the American Con­
stitution is a short one. It can be 
read in just 25 minutes. Our Con­
stitution would take the better part 
of a day and a half to read. We are 
now dealing with an article (Arti­
cle 14) which we have bodily taken 
from the American Constitution. If 
there ifl an article in which the 
Supreme Court, rightly, has taken 
over the entire doctrine of classi­
fication, it is this article Is it sug­
gested that it did not occur to the 
judges of the United States for more 
than 200 years that public policy is 
involved? And yet in matters of 
vital importance, they held that 
equality clause could be waived. 
Both the majority and the Chief 
Justice Mr. Das appeared to have 
assumed that the American position 
in relation to jury trials did not re­
late to the equality clause of 14th 
Amendment. This assumption is not 
correct. A systematic and arbitrary 
exclusion of Negroes from Grand 
Body of Juries because of their 
race cannot constitute a denial to a 
Negro charged with a crime of the 
equal protection of the laws guaran­
teed by the 14th amendment. And 
three cases have been given in the 
footnote 25. These decisions also 
show that where the objection of 
grand body of jury is on the 
ground of violation of the equality 
clause of the 14th amendment the 
point has been raised in the trial 
court. The U*S. Supreme Court rever­
sing the judgment of the court has re­
peatedly upheld th« objection. In 
this context the question was asked: 
Can the denial of the equal protec­
tion clause of the 14th amendment

involving selection of a jury by 
systematically excluding the Neg­
roes be denied or waived by a 
Negro accused?

Both the majority and minority jud­
gments of the U.S. Supreme Court held 
that it can be waived. The majority 
felt that on the facts of the case be­
fore them the accused had sufficient 
opportunity to know what his consti­
tutional right was with regard to the 
equtlity clause or the due process 
clause of the 14th amendment. But, 
the minority held in the words of 
Mr. Justice Black. “ Since the adop­
tion of the 14th amendment this court 
has consistently held that the systema­
tic exclusion of Ngroes from grand 
body cannot constitute the jury ac­
cording to equality clause of the 
fourteenth amendment of the Cons­
titution. The court by their 
majority judgement said that 
the petitioner had a reasonable opp­
ortunity to challenge the composition 
of the grand jury in that kingdom 
but failed to do so thereby waiving 
the constitutional and statutory rights 
They considered the trial as fair by 
the Grand Jury without going into 
the facts of the case. I think that the 
record shows that there was no re­
asonable opportunity afforded to the 
petitioner! Michael and Barron—this 
clearly establishes that the constitu­
tional rjght to the equal protection 
of the laws can be waived and it 
further shows that a period as short 
as three days was considered by the 
majority of the court reasonable for 
the assertion of his constitutional right 
by the accused'*. It is submitted that 
the principle accepted both by the 
majority and the minority judges of 
the U.S. Supreme Court is clearly right. 
It would be manifestly unjust to allow 
an accused person who was aware of 
his right to challenge a jury on the 
ground of discrimination of law to 
take the chance of verdict in his fav­
our; and where the verdict goes against 
him he should trun round and say 
that the whole proceedings were in 
violation of his constitutional rights 
which were not capable of being 
waived. The decisions of the U.S.
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Supreme Court dealing with the juries 
constituted in violation of the equal 
protection clause of the 14th Amend­
ment are in line with the other deci­
sions of that clause.

Thus, it has been held that the cons­
titutional guarantee of equal rights 
and privileges are applicable to only 
those persons whose rights are affec­
ted and they cannot be taken advan­
tage of by them. There is another 
reference to American Jurisprudence, 
First Edition, Volume XI, page 757. 
Can a person complain of the possi­
ble unequal operation of a statute 
which applies to him less favourably 
situated as he is? Our Supreme Court 
has accepted the America decision as 
correct. The Indian decision on the 
equality clause shows that the right 
of equality is conferred for the benefit 
of the individual and he alone is 
entitled to that right. Let me give you 
one other case which has arisen in 
America in a jury trial. In a jury of
12, an accused was tried. The case had 
gone on for 20 days. One of the Jurars 
suffered a heart attack. And the judges 
told the accused that if he insisted on 
his right as he was entitled to insist 
on that right they would adjourn the 
case or dissove the jury and order 
a fresh jury. But that it was open to 
him to go on with the jury of 11. He 
was asked to consider the matter care­
fully. If he decided to go on. then they 
would go on. If he decided not to go 
on, then they would not go on. The 
accused’s councel also fully ex­
plained to" his client accused that 
that was the position. The ac­
cused and the counsel then told 
the court that they had fully con­
sidered the matter and that they were 
willing to go on with the present 
number of 11 juries. The judge re­
ferred it to the Counsel as to whether 
he had explained that to the accused. 
The Counsel explained that to the 
accused and the accused understood 
what was being done. He later told 
the Judge that he had agreed with the 
Counsel. The client fully understood 
that. Ultimately the verdict of guilty 
was returned. Can he challenge it on 
the ground that his fundamental right

cannot be waived? To say so would be 
an injustice to the accused himself 
because the three week’s trial cost 
money. The witness was aware at that 
tims that a witness might not be 
available. Thereafter, the witnesses 
would have to spend money to get 
thoss witnesses and a different jury 
might havG to be constituted which 
would lead to waste of money. If he 
did not object, can he turn round and 
say that he could not waive his right 
no matter whatever hardship it causes 
him or whatever inconvenience that 
causes him? or whatever injustice that 
causes him? He is not going to pay for 
the second counsel for these 21 days. 
So, he cannot waive his right. The jury 
is for his protection. The law requires
12 for the constitution of grand jury. 
When we talk of rights of property 
or rights of liberty we are thinking 
in human and not in divine terms. A 
man may say, this is good for me and 
I should know. So, the original deci­
sion of the American Court showed 
that they took the view that one can­
not waive a right in a trial by a jury 
of 12. Later on, the Supreme Court 
reversed it and said that surely if a 
man could defeat the provision relat­
ing to the jury trial by pleading guilty 
in which case the court might try 
with a jury of 11 instead of 12 and 
since it is for his protection if with 
the full knowledge of his right he 
choses to go on. Speaking for myself 
I see no argument against this line of 
action. There is nothing sacred in per­
sonal rights except rights like work­
ing one self into slavery. It seems to 
me incredible that if our Constitution 
and its preamble, is to put it mildly, 
on a little lower pedestal than the 
U.S. because there is no preventive 
detention in the U.S. and fundamental 
rights, as I have told you are given 
by God, and the very language of 
Article 14 has been taken by us from 
U.S. it seems to me impossible to say 
that the American judges did not 
understand public policy for two hun­
dred years and we do.

There is one more point. It is said 
by Mr. Justice Subba Rao that we 
are a nascent democracy and people
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are ignorant and illiterate. That we 
are a young democracy does not mean 
that we should encourage dishonesty 
and injustice. I agree that in a country 
where people are illiterate you may 
require stricter proof of waiver—gave 
the facts been fully explained to him— 
but it is not the ignorant and illiterate 
who come to the Supreme Court on 
cases of waiver of fundemental rights. 
It is when you are dealing with 
licences, quotas, trade permits, import 
and export that a question of waiver 
of fundemental rights arises.

I submit that we must not use quasi­
religious words about fundemental 
rights. I exercise the freedom of speechf 
of opinion and I respect the same 
right in others. They are valuable 
rights but they have to be limited in 
the larger interests and the rights 
conferred on an individual may be 
exercised at his will or not. Every 
day courts ask parties to settle 
amongst themselves matters involving 
fundemental rights. I submit this doc­
trine of waiver is meant to ensure 
fairplay. That if a man knowing his 
rights and interests takes a particular 
course with his eyes open he may not 
be permitted on technical grounds 
that under the Constitution it cannot 
be done because to do so is only to 
encourage dishonesty and fraud.

The next question is: Are not the 
fundemental rights for the benefit of 
individuals and restrictions thereon in 
the public interest?

The point is there is no right given 
first and something substracted from 
it afterwards. It is e limited right. 
There are judgments which have 
stated but the analysis of Article 19 
is following freedom—but allow him 
impose this and the other. So, the 
rights there are absolute in terms: No 
law shall be enacted abridging the 
freedom of speech. Now, prohibition is 
absent. The right being absolute, the 
court has to see whether you can 
alow it to be waived.

As I have shown in my book, the 
most outrageous things can be said

about the judges in America without 
anybody being able to take action at 
all unless you see an imminent danger 
to the State. For example, there was 
a cartoon of a judge published in some 
papers showing him as a villainous- 
looking man who has barred the gates 
of justice against the poor and who is 
letting in the rich. The j urges of the 
United State courts committed him for 
contempt and the United States Sup­
reme Court reversed it saying, “No 
harm is done.” In India, a labour lea­
der or a non-labour leader cannot send 
a telegram to the judge on a pending 
matter warning him of great conse­
quences following any judgment. In 
America, it is permissible. That is 
because the right of freedom of speech 
is absolute in its terms.

Here, look at the right of freedom of 
speech. It says, nothing shall prevent 
the State from making a law relating 
to defamation, contempt of court, blas­
phemy. etc. So, what is given to us 
is not a right of free speech absolutely, 
as in America. It is a limited right 
subject to the law of libel, to the law 
of sedition, etc. It is not correct to say 
that -something belongs to the public 
and something belongs to the Indivi­
dual because when “A” libels 4iB’\ and 
both are individuals, the restriction in 
favour of the libelled is as much as in 
favour of the person who indulges in 
libel. Similar is the case in regard to 
sedition, an offence against the State, 
and in regard to blasphemy. So, all 
such rights are given in a limited 
senae. An orderly peaceful procession 
is protected. But the moment, you 
break the law and take to throwing 
bombs, then you are not protected. So, 
your right is a limited right. This is 
the answer to that.

As regards (9), I submit it is not 
uncaonstitutional for a legislature to 
say that on the ground of delay, cer­
tiorari right shall be barred subject to 
one exception that the period of delay 
must be reasonable and not unreaso­
nable. In my view, it is constitutional 
and it has been so held by the Supreme 
Court of the United States which has 
fundamental rights like ours.
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As regards (10), it is said that much 
water has flown down the bridge. I 
do not quite understand what it means. 
But I may be permitted to say that 
when I gave by explanation, it was 
then in the notes. When the Supreme 
Court began to talk of directions and 
orders after the explanation was given 
as in the Calcutta case no Part of the 
arguments survived. The judge has 
explained the meaning of article 226.
I would invite your attention to a rti­
cle 226. Now, on the amendability of 
article 32 taking away the power of 
judges, serious questions will,1 arise. 
But leaving that apart, article 226 is 
very important and its correct mean­
ing is a matter of vital consequence.

Article 226 reads as follows:—

“Notwithstanding anything in 
Article 32, every High Court shall
have power......... to issue to any
person or authority, including in 
appropriate cases any Government, 
within those territories directions, 
orders of writs, including writs in 
the nature of habeas corpus, man- 
damns, prohibition, quo warranto 
and certiorari, or any of them, for 
the enforcement of any of the rights 
conferred by Part III and for any 
other purpose.”

So, the power is to issue to any per­
son for any purpose any of these 
writs.

In the very early days of the Con­
stitution, before a very strong Bench 
of the Madras High Court, a man 
came and said, “Please restrict my 
neighbour from cutting down my 
trees; please restrict the Congress 
sub-committee from electing so and 
so as the Chairman” and all that. If 
you use the words literally, the High 
Court has the power to issue a writ 
to any person or any authority for 
any purpose. Is that the meaning of 
Article 226? The judges with a 
strong hold of the system of laws 
said, “We cannot do it.” All these 
writs are mentioned here. Surely, to 
accept this construction, it would 
mean that the Civil Procedure Code is 
abrogated. The Criminal Procedure

Code will be abrogated. We will 
become a court dealing with every 
matter. The whole hierarchy of 
courts is destroyed. That eannot be. 
Therefore, we say, these are special 
remedies, not meant to supersede 
ordinary remedies either by petition 
or by other procedures.

Then came the Bengal judgment 
and, speaking for myself, I am not 
aware that it has been overruled. If 
it has been, I stand corrected. But I 
would still say that the decision is 
right. To the best of my knowledge, 
right upto the time of 1065, it was 
not overruled. What he said was that 
before we interpret the words “to any 
person” and “for any purpose”—let 
us not worry about orders or direc­
tions because that is a little con­
troversial—let us see: Can a writ be
issued against any person for any 
purpose? And then, he proceeded to 
point out the purposes and the per­
sons and he made the whole thing 
crystal clear. Surely, that is the 
meaning which we are going to give 
to writs. We cannot give a different 
meaning to orders and directions. 
Again, speaking for myself, I believe, 
I have given the correct explanation 
for the words “orders and directions” . 
In England, except for habeas corpus 
which is a writ, all others are orders 
and directions. In India too, all the 
famous writs were replaced by direc­
tion. A habeas corpus was replaced 
by directions. Whether you call it a 
direction in the nature of a habeas 
corpus or an order in the nature of a 
habeas corpus or a writ of habeas 
corpus, we intend the same idea to 
be conveyed.

So, in my submission though much 
water has flowed down the bridge 
since then, no water has really touch­
ed either that judgment as far as I 
know or in any event the correctness 
of the reasons. The Calcutta case 
enables you to understand the total 
significance of the very wide term ‘to 
any person or authority and for any 
purpose*. It means this. An accused 
under habeas corpus can ask for that 
right.
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The essential principles of preroga­
tive writs have been so laid down 
that according to Mr. Justice 
Mukherjee in an earlier judgment we 
are not to go by the technicality of 
the English Law but by the basic 
principles unlerlying the grant of 
writs. In regard to writs in India I 
have fashioned upon that sentence, 
and dealt with English law separately 
from the Indian law. Mr. Justice 
Mukherjee says that we have to 
follow the broad principles and not 
what the British Laws say. If I mix 
up the Indian and English cases there 
would have been confusion. And so 
let us first deal with the exposition of 
the English Law and then deal with 
the Indian law and see how far the 
fundamental rights and the provisions 
of the written Constitution are 
followed. As regards Q. No. 13, the 
majority judgments proceeded on the 
ground of public policy. That is true 
of the judgment of Mr. Justice Sikri. 
This is expressly true of the judg­
ment of Mr. Justice Bhachawat. Mr. 
Justice Mitter went by the analogy 
of the Law of Limitation. As regard 
Mr. Justice Hidayatullah, it is diffi­
cult to say that it is not a public 
policy. It is not possible to say 
affirmatively that it is public policy. 
He goes on the simple nature of the 
writs and he says that having regard 
to nature of the writs, utmost expedi­
tion is necessary because writs are 
not meant to take the place of ordi­
nary legal proceedings. So, it would 
not be truthfully said that it is 
necessarily public policy. In the very 
nature of the writs Mr. Justice Sikri 
felt this necessary for the administra­
tion of justice. One other justice 
advocated that the relief for the 
administration of justice must apply. 
Mr. Justice Mitter based his judgment 
on the analogy of Law of Limitation. 
This is the answer to question No. 13.

As regards Question No. 14, it can­
not be answered with a straight ‘Yes’ 
or ‘No*. The language of Article 32, 
sub-article (2) to which Mr. Justice 
Hidayatullah referred “shall have the 
power to issue directions or order or 
writs including writs in the nature of

habeas corpus” . It does not expresly 
say that it must he granted. Nor can 
we say that the power is such that 
the duty to exercise discretion in all 
cases arises. If it is not discretion, 
it means a duty to exercise in all 
cases must prevail. But I think that 
on the whole as regards Article 32 
and fundamental rights, the matter 
has been put in this way that where 
a violation of fundamental rights is 
involved, in England you cannot 
present a petition. If you do so it 
will be rejected. So, if it is discre­
tionary in England the answer is 
‘no*. In India there is a special pro­
vision which is contained in the con­
stitution. Under the Civil Procedure 
regulations if the judgments of the 
Supreme Court and the High Courts 
are delibered, it does not follow from 
that that it limits the powers of the 
Constitution. I think that it would 
be correct to say that it is not dis­
cretionary to the extent that it is in 
England because, in England, certain 
objections are taken to a writ being 
granted by a court. It is discretionary 
in the sense that a man cannot say in 
England that he is entitled to a writ. 
A man misleading the court will be 
thrown out on the ground that he 
had misled the court. A man who has 
agitated on a matter before a com­
petent court can be thrown out on the 
plea that his claim barred by res 

In that sense it is discre­
tionary. By and large technalities of 
the law will be brushed aside. But, 
where there are matters of substance, 
the court has to come to the conclu­
sion that it would be unfair or unjust 
to exercise its power. To that extent 
that power can be exercised and it is 
discretionary- So the answer is a 
qualified answer. On subsequent 
rights intervening under Article 32 
and 220 my submission is that they 
are relevant because if you could have 
prevented the rights from arising but 
you stood by, then in the ordinary 
law of the land, you will not be per­
mitted to assert that right. Let me
nut it this way. If I say that the
land is mine and my neighbour, under 
the mistaken belief that it is his,
builds a house on it, I cannot get
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back the land. I may have to pay 
fully for the house, since I stood by 
and let him build. So, the rights of 
third parties intervening as a result 
of your action or inaction always 
become relevant; But for a particular 
provision in our Constitution which 
says that the satisfaction of any 
judgement is charged on the con. 
solidated fund the legislature has just 
refused to appropriate money. I am 
only pointing out that a court must 
have power to enforce its orders. In 
my view the rights of third parties 
are extremely important in writs 
because the writs deal with rights.

As regards Question No. 16 the 
judgements have said that unexplained 
delay is fatal. When you give the 
power to a judge to extend the time 
prescribed by a law of limitation, you 
one enabling him to hear the petition.
I would suggest the amendment is 
robbed of its basic content. The 
amendment says it shall not be thrown 
out on the ground of delay. 
This says it shall not be thrown out 
on the ground of unexplained delay.
I personally think that one never 
amends Constitution for no apparent 
purposes. As and when explained 
delay is rejected by the court then a 
question — a serious question — of 
amending the Constitution would 
arise.

As regards Question No. 17 I agree 
with you fully and I would say that 
it is not in the public interest and 
in conformity with the public policy 
that the Constitution should be 
amended lightly but I wish to guard 
myself against a possible mis-concep- 
tion of that answer. The question is 
we have committed ourselves to a 
free democratic government and we 
have expressedly provided very deep 
safeguards against and light-hearted 
amendments. People seem to think 
that a Constituent Assembly will 

$ protect your rights better than the 
present provisions of the Constitution. 
That is a fallacy because a Consti­
tuent Assembly can be set-up by 
Parliament and Parliament will have

to devise its procedure. See, what 
has happened in Eajya Sabha to show 
the inbuilt safeguard under the Con­
stitution. I would say Constitution 
should not be amended light­
heartedly but the procedure for 
amending the Constitution tries to 
guard against it. It is an accident of 
history that for the first three elec­
tions a great political party having 
rendered great services to the country 
secured such a large majority that 
any amendment which they wanted 
could be put through but that in a 
democracy you cannot over-rule. So, 
it should be done after deliberation, 
it should not be done by a simple 
majority and it should be done by a 
body composed as the Lok Sabha and 
Rajya Sabha.

The answer to Q. No. 19 is ‘yes’
In my view any High Court will ex. 
cuse delay once it is satisfactory ex* 
explained.

As regards Q. No. 21 if the man 
seeking relief has impinged on the 
rights of others to his disadvantage 
by his inactivity then the Court must 
con ’er where the balance of justice 
lies. If justice does not lie in favour 
of the petitioner and other rights are 
inter ened the court should refuse.

Question No. 22 is the same.

I have already explainted the 
answer to Question No. 23. Free 
speech does not mean free speech. It 
means subject to the law of public 
morals. The word ‘free* in the con. 
text of ‘free speech* does not mean 
‘free* it means “express your idea 
subject to certain laws. If you 
transgress the law you pay the 
penalty.”

Mr. Chairmau: The Question
24 is already answered.

Shri Tenneti Viswanatham: 1
would like to put a fr;v questions 
You have cited the England practice as 
also the United States practice, where 
the petitions are allowed if there is
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a reasonable delay. The United 
States have a written Constitution. 
But it does not contain an article like 
Article 32. England has no written 
Constitution, and, therefore, the 
Supreme Court there goes, more or 
less, according to their dictates or 
consience or public policy. But here 
the case is different. All the case law 
has been cited. All the arguments 
that have been cited are based upon 
a different approach there, that is, 
both U.K. and U.S.A. stand on diffe­
rent footing altogether as against 
India where there is Article 32(1). 
It may be that at the time of framing 
the Constitution, the Constitution 
makers may have found out the prac­
tice in England and America and 
even then they introduced this Article 
here. Does it not make a wide 
difference?

Shri H. M. Seervai: It does make 
a difference m the sense it being a 
guaranteed fundamental right. Arti­
cle 228 is on a different footing.........

Shri Tbnneti Viswanatham: But it 
deals with guaranteeing a fundamen­
tal right.

Shri H. M. Sec/vai: But there is
a difference. Article 32 deals with 
guaranteeing a fundamental right 
and isy itself, a fundamental right. 
Article 226 deals in part deals with 
fundamental rights. But the right to 
approach the court is not itself a 
fundamental right. Therefore, Article 
32 is on a higher footing than Article 
226.

Now, Article 32 need not introduce 
a totally new law in it though it 
introduces a new guarantee of a 
fundamental right. All the Charters 
of the High Courts of Madras, Bonfr- 
bay and Calcutta gave the power to 
the High Courts of Madras, Bombay 
and Calcutta to issue writs. Sof the 
nature of the writs and the exercise 
of their jurisdiction was known. The 
framers of the Constitution were not 
introducing a procedure which was 
novel or new. It was a procedure 
which had been exercised by the

courts in the country. But the 
occasions for its exercise were not 
many. The principle on which it was 
to be exercised were known. There­
fore, since I860, the High Courts of 
Bombay, Calcutta and Madras had) 
the power and the jurisdiction. If for 
over 110 years a certain jurisdiction 
was exercised, I would say, it is a 
reasonable approach for judges and 
lawyers to say that this should 
remain the same except to the extent 
that if it is altered. So, when we are 
dealing with a right which itself is a 
fundamental right, we should do 
justice and adopt a general principle 
of writs which are going to ensure 
justice and which the technical rules 
of procedure would defeat.

My view is that it does make a 
difference. But it does not make a 
difference by wiping out the discre­
tion to be exercised on the grounds 
of public policy.

Shri Tenneti Viswanatham: Not
Not on the grounds of public policy. 
It is also a matter of public policy to 
allow a petition. You say that the 
judges and the Constitution makers 
were aware of the implications of 
introducing various procedures as 
adopted in America and England. 
Now, if a case came up immediately 
after the Constitution, in 1950 or 
1951, the tendency would be to rely 
more on the practices which were 
prevailing in England and America at 
that time than when the case arose 
in 1970. I am making an assumption.

Shri H. M. Seervai: I would
broadly agree with you with this 
modification that $n the matter of 
interpretation, we are trying to 
understand the minds of those who 
framed the Constitution. It is not so 
much the tendency of the judges and 
their knowledge which is relevant 
here.

Shri Tenneti Viswanatham: But
But we borrowed these things from 
other Constitutions and, naturally, 
broad principles are accepted by us in 
the iterpretation of Article 32.
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Shri H. M. Seervai: As I said 
before, the High Courts of Bombay, 
Calcutta and Madras have exercised 
jurisdiction for more than 100 years.

Shri Tenneti Viswanathuin: There­
fore, the Constitution makers new 
that and they introduced Article 
32(1).

Shri H. M. Seervai: They put 
in that article specific writs by name. 
The general basic principles were 
known. It is fair to assume that 
those principles involved technicali­
ties of procedure which are not 
essential to the nature of the writs as 
defined.

Shri Tenneti Viswanatham. In 1950, 
this is the observation of Justice Shas- 
tri in Romesh Thappar’s case:

‘ ‘Article 32 provides a “gua­
ranteed” remedy for the en­
forcement of those rights, and 
this remedial right is itself 
made a fundamental right by be­
ing included in Part III. This 
Court is thus constituted the pro­
tector and guarantor of fundamen­
tal rights, and it cannot, consistent­
ly with the responsibility so laid 
upon it, refuse to entertain appli­
cations seeking protection a gainst 
infringements of such rights. ’

I suppose you accept the position.
Shri H. M, Seervai: I accept the 

position that the Supreme Court is 
the guardian of the fundamental rights 
and it cannot refuse to exercise that 
power on the grounds that I shall 
explain when we come to the amend, 
ment.

Shri Tenneti Viswanatham: In one
case it has been held that the court is 
constituted as a protector and It can. 
not refuse to entertain applications 
seeking protection against the in­
fringement of such rights.

Shri H; M. Seervai: Let us see the
context and the facts of the case in 
which this statement has been made*

It is a well-settled principle of in­
terpretation of judgments that they 
must be related to the facts of the 
case in which the observation has been 
made. May I know the context in 
which this observation was made as 
also the name of the case?

Shri Tenneti Viswanatham: This is 
case of Romesh Thappar versus the 
State of Madras.

Shri H. M. Seervai: It was meant to 
show that the courts did not decide in 
a spirit of a crusade against govern­
ment. But, if Government passed a 
law not permitted by the Constitution 
then, no matter what inconvenience 
it is to government the court must pro­
tect the people.

Shri Tenneti Viswanatham: It has
been stated so.

Shri H. M. Seervai: I have no com­
plaint against the general proposition. 
Public inconvenience is by itself not 
a ground for not enforcing the funda­
mental rights before the Supreme 
Court. The Court is constituted as a 
guardian of the fundamental rights. 
If the State says that it is inconve­
nient to it, we are not concerned with 
that.

Shri Tenneti Viswanatham: The
wording is ‘consistent with 
ponsibilities so laid down it cm not 
refuse to entertan applications seek, 
ing protection against infringement of 
s u c h  fundamental rights, Then there
is another case also. »  what Mr
Justice Shastri says: The Supreme 
Court has the role at a sentlnal. 
was the duty o f the Court to plainly 
lay down irt the Constitution to deter­
mine the constitutionality of the Sta­
tute on the ground of contravention 
of a fundamental right. If it become# 
its duty. I am asking whether it can 
also be its duty to say that you have 
come late or you are unreasonably late 
and so we refuse to entertain your 
application.

Shri H. Mi. Seervai: You will see that 
from any practical point of view if a
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statute is unconstitutional and if it 
affects the public, then this unconstitu­
tional act will not be brought in be. 
cause as the court knows that it would 
be open to it to say that in so far as 
you are claiming the rights, there is 
no right.

Shri Tenneti Viswanatliam: We are 
not going into the merits of the case.

Shri H. M. Seervai: What I wanted 
to say was this. Article 32 Joes not 
give the meaning for the right to de­
fend the rights. Suppose the law does 
not affect me but it affects him.

I cannot go to the Supreme Court 
for declaring the Act as void. The 
moment you say that, the fact that a 
man’s rights are affected is relevant.

Shri Tenneti Viswanatham. You are
quite right. We have not gone into 
that. There is another case—Basappa 
versus Nagappa in which Mr. Justice 
Mukerjee pointed out that the juris, 
diction of the Supreme Court under 
Article 32 or the High Court under 
Art. 226 of the Constitution was in fact 
wider than the jursidiction of an 
English Court to issue the ‘prorogative 
writs’. There is no distinctions made 
in Art. 32 and 226 in both the cases. 
He further says that these two articles 
not only apply to the writs but also 
empowers the court to issue directions 
or orders or writs including the writs 
in the nature of the prorogative writs. 
I suppose you will agree to this *iew.

Shri H. M. Sreevai: I do not agree. 
I say that their attention has not been 
drawn to the legislative history of 
India and England as to why the words 
‘orders and directions* have come. 
\t anybody says that attention has 
been drawn to these I shall revise my 
judgments.

Shri Tenneti Viswanatham: In an
earlier case Kochunni t?*. S*ate of 
Madras, the court held that once you 
approach it to establish the fundamen­
tal right it will give appropriate re. 
lief including declaration which was

net available in the prerogative writ 
jurisdiction in England. That has 
been much wider

Shri H. M. Seervai: There are mis­
conceptions in the minds of the judges. 
Declaration has come more and more 
into prominence. Declaration was 
followed by an injunction, I appeared 
before the court in Bombay in one 
case. In this particular case the court 
held the order as void and said that 
they could not give any relief because 
the time has expired. We are decid­
ing this case because this question 
crops up every year. Next time when 
this happens at the preliminary stage 
we will grant an interim injunction 
and give relief except in a case of re­
curring writ. When the order is 
wrong and it has been declared as 
void then at the stage of admission of 
the petition, we will give interim re. 
lief.

Shri Tenneti Viswanatham: In an­
other case the court held that it 
would be failing in its duty as the cus­
todian and protector of the fundamen­
tal rights to refuse the petition and 
give relief under Article 32 involving 
questions of facts upon which consi. 
deration the court would be flooded 
with petitions under Art. 32.

Shri H. M. Seervai: 1 am unable to 
understand that without knowing the 
facts of the case. In the first case it 
was urged before the Court that this 
involved questions of facts. The 
Judge merely says—I repeat those 
words—that once it is established that 
something violates a man’s fundamen­
tal right, we cannot allow techrical 
objection like the disputed qu°stions 
of fact from granting relief. We can 
first hear the paries on appearance and 
then put further questions if he feels 
that it is necessary. We fo llow  *he 
example of Bombay and C^lcu4ta *md 
take oral evidence. We cannot iefuse 
it on any technical grounds He says 
that he agrees with the facts. But, 
then we may be flooded with appli­
cations. I agree with this observation 
cent per cent.
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Shri Tenneti Viswanatham: Once an 
individual has gone to the court there 
will be many others who would come 
with their stale claims. What is the 
stale claim for?

Shri Ht M. Seervai: ft is a difficult 
thing to answer as to what is meant by 
the stale claim unless I know the con­
text in which this observation is made. 
If you come after 12 years the patent 
will have expired and the action for 
infringement will fail. What is meant 
—the basic idea—is that it is a public 
mischief that challegning public act. 
tions and public statutes should be 
delayed so long that, in between rights 
have been created.

Shri Tenneti Viswanatham: It was
said that courts will be flooded with 
appeals if this amendment is carried. 
Should they be rejected only on that 
ground. What is a stale claim. I 
think it should be gone into and the 
petitioner should be given the privi­
lege.

Shri H. M. Seervai: I Bgroe with you 
that the mere fact that the courts 
would be flooded with claims—if noth­
ing else was involved—is no answer.
I think the basic idea under-lying the 
discretion for rejecting a stale claim 
is that it is most unsatisfactory that 
rights should be adjudicated upon 
months or years after they have beeen 
violated because in between people 
will have acted to their prejudice. 
Therefore, the idea really is that a 
stale claim is against public policy; it 
requires the violation of rights and 
their enforcement should be—within 
the legislative judgment—speedily 
brought about.

Shri Tenneti Viswanatluun: I refer 
to two cases of the Supreme Court. 
One case was that a man came late 
and his explanation was the Chief 
Engineer of my Department was pur­
suing the case wHh the Government 
and therefore, I came late after the 
Government refused. The Supreme 
Court said ‘no’ vou are late. The 
second case is of Income Tax Officers 
case. Their the case was that the

promotions were held ultra-vires of 
the Constitution. Smoe people went to 
the court and the Supreme Court for 
the reliei. When the others went they 
said your claims cannot be sustained. 
In these two cases do you think that 
the Supreme Court was justified in 
rejecting.

Shri h. M. Seervai: All that I can 
say is that I have considerable ex­
perience of these service matters 
which come to court. I think two 
things are involved and in my view if 
I were advising the civil servants who 
did not go for the court is: first of all 
ask them to file a representative peti­
tion because a representative peti­
tion challenging the same order lies. 
Secondly, even if they did not want 
to conduct the litigation they file an 
appeal and tell the court will they 
abide by the decision of the. Supreme 
Court. If some people take action and 
the remainging forty or fifty just want 
to sit on the fence.. . .

Shri Tenneti Viswanatham: It is not
a question of sitting on the fence. Al­
though everybody has a right there is 
the question of dis.pleasure and they 
take great caution. It is a question of 
fighting between unequal parties.

Supposing our Supreme Court passes 
a rule under its rule-making power 
that your writ petition will be admit­
ted even if it is beyond six months 
as English Supreme Court has done 
and some of our High Courts are 
making such a rule do you think it will 
be held valid by the Supreme Court 
if somebody goes to the Supreme 
Court?

Shri H. M. Seervai: The Supreme 
Court will sav that, ordinarily, it 
shall be filed within six months. The 
authorities say that the judge has the 
power to extend the time.

Shri Tenneti Viswanatham: Suppose 
the same rule is adopted by the courts 
here. This is a hypothetical question. 
Would the Supreme Court hold it aa 
valid?
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Shri H. M. Seervai:.The Supreme 
Court may hold it as valid. If It is 
with discretion to the judge to ex­
tend the time on the merits of a case. 
I think, it will be valid.

Shrî  Tenneti Viawanatliam : What 
about the remark of the Chief Jus. 
tice Hidyatullah in Tilokchand case 
that if we put a legislative curb on 
article 32, it may be struck down?

Shri H. M. Seervai:. If there is a 
legislative curb and it says 10 days or 
whatever it is and gives no discretion 
to the judge, it may be struck down.

Shri Tenneti Viswanatham: So, if
this rule is adopted, it will be quite 
valid.

Shri H. M. S«ervai:I should say, 
without the limitation A ct-----

Shri Tenneti Viswanatham: Suppose 
the Limitation Act is amended. Has 
it got the power to amend Article 
32(1)?

Shri H. M. Seervai: It does not pur­
port to amend it. It only regulates 
the period subject to the discretion of 
the courts.

Shri Tenneti Viswanatham: You may
please compare your statement with 
the remark made by Chief Justice 
Hidyatullah.

Shri H. M. Seervai: I am inclined to 
think that he struck a note of caution 
against arbitraray and improper 
abridigement of fundamental right by 
legislation. But if it takes the form 
of a reasonable period of limitation, 
given full discretion both to the 
Supreme Court and the High Courts 
to extend the period, I think, it will 
be valid. I think, that is the import 
of it.

Shri Shiv Chandra Jha:.Are there 
any criteria of guiding principles on 
which the farmers of the Constitution 
declared that these rights are funda­
mental rights? Either in India or in 
the United States or anywhere else,

are there any criteria or principles 
on which you say that these rights 
are fundamental? What makes a 
right fundamental and what does not 
make a right fundamental?

Shri h . M. Seervai: You will have 
noticed from the discussion in the 
Constituent Assembly that different 
persons accepted or compromised about 
fundamental rights for different rea­
sons. A person may accept religious 
rights for one reason and another may 
accept for another reason. It is practi­
cally impossible to say what are the 
criteria. I can say this that, generally, 
the outlook o-f the persons who domi­
nated in the Constituent Assembly 
was liberal, democratic and humani. 
tarian. But on the social objectives, 
there was a very sharp difference. So 
they compromised by putting certain 
things m the Directives of State Policy, 
leaving it for the future to work them 
out. Tt \$ not possible to say. for 
instance that the abolition of untouch­
ability is necessarily based on a phi­
losophy. It may be based on political 
considerations that in the world out­
side, it will look shocking that demo­
cratic people could treat anybody in 
their own land as less than a human. 
So there can be political considera­
tions also.

I agree that they were broadly libe­
ral, humanitarian and democratic in 
the parliamentary sense that we have 
a parliamentary form of Government. 
After all the elected representatives, 
representing the people, have no temp* 
tation to abuse power.

Shri Shiva Chandra Jha: You say
that they were liberal, democratic and 
humanitarian. So were the framers 
of the American Constitution.

Shri H. M. Seervai: No. They were 
mortally afraid of democracy. In fact, 
in their view, the greatest tyrant was 
a free democratic people. If you read 
the writings of the framers of the 
American Constitution, you will find 
the one thing which they dreaded was 
universal suffrage.
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6hri Shiva Chandra Jha: For exam, 
pie, Jafferson was in favour of demo­
cracy and universal suffrage. He was 
a liberal and a humanitarian. It is 
because of him that a Bill of Rights 
Chapter was added to the Constitu­
tion.

Shri H. ML Seervai: I think, he was 
a very distinguished Members of the 
Constituent Assembly.

Shri Shiva Chandra Jha: Don’t you 
think Jaffersoft was a democrat and a 
humanitarian?

Shri H. M. Seervai: I am only saying 
that the framers of the Constitution 
were, by and large, afraid of demo­
cracy.

Shri Shiva Chandra Jha: You say
that the framers of the Constitution 
were not humanitarians.

Shri H. M Seervai: I do not say
they were not humanitarians. They 
thought that the masses will destroy 
humanitarian values.

Shri Shiva Chandra Jha: Anyhow, 
you say that the framers at the Indian 
Constitution were liberal, democratic 
and humanitarian. Is there anything 
common in between these two Consti­
tutions?

Shri H. M. Seervai: There is a com­
mon principle in which the American 
Constitution makes certain rights as 
fundamental. It was not the practice 
in written Constitution to bring in 
certain safeguards. For certain rights, 
there is a grave doubt in America.

Shri Shiva Chandra Jha: We have 
our own Constitution and America has 
their own Constitution. American 
Constitution is the backbone on Human 
Rights.

Shri H. M. Seervai: They took every­
thing from the Bill of Rights The 
Bill of Rights is not written. At tnax 
time Marshal C. J. said that this was 
the supreme law and this was a matter 
of great debate. The philosophy of

Art. 32 and the philosophy of Art. 226 
is clear. The English courts do not 
go on the basis of the the Declaration 
of Abstract rights. We learnt a les­
son from England. England had en­
forced the Bill of Rights. Habeas cor­
pus, mandamus, certiorari etc. are not 
abstract rights. We are making them 
effective by making law. These are 
enforced by law which is well recog­
nised by English Law.

Shri Shiva Chandra Jha: Whether 
written or unwritten, eventually the 
makers of the British Constituion 
eventually copied from the Human 
Rights for which they had been fight­
ing for a long time. It was only after­
wards that they got these rights. Do 
you agree with my point or not?

Shri H. M. Seervai: It is very diffi­
cult to compare three different cen­
turies.

Shri Shiva Chandra Jha: You said 
that fundamental rights can be chang­
ed by majority.

Shri H. M. Seervai: I did not say
that.

Shri Shiva Chandra Jha: By majo­
rity I mean that in a constitutional 
matter it can be done only by change 
in Article. Can you say that by 
changing Art. 32 and 226 we can make 
much progress in India. For instance, 
you quoted American practice. There 
is absolute freedom. I do not want to 
go into that. Do you know that dur­
ing the Second World War the 
Americans were in the concentrated 
camps. At that time there was al­
ready a revolt. You said that in the 
public interest the fundamental rights 
can be curtailed?

Mr. Chairman: Mr. Jha I sup '>se 
now you are asking him quest? ns.

Shri H. M. Seervai: With regard to 
the question my answer is that there 
is not a Single book which says that 
Sovereignl Parliament or legislative 

body cannot amend it. If y°u caI^  
not amend it you will forcibly subvert
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it. Let me put it this way. Suppose 
on two successive elections you go on 
the question of protection of linguistic 
provisions or on rights of equality in 
public service. On this the govern, 
ment is returned with 75 per cent 
mojority in the States as well as at 
the centre. What is to be done?

Mr. Chaicmaa: We discussed this in 
the Select Committee. It was stated 
that this would lead to a revolution.

Shri Shiva Chandra Jha: My last 
question is this. That is with regard 
to delay factor. Whether it is reason­
able or not my feeling is that delay 
should be eliminated in the public in. 
terest. Do you agree with this view?

Shri H. M. Seervai: I shall answer

that question. I said a little while ago 
that there are various judgments. 
They did not show that they have 
refused relief. One of the things to 
be taken into account is what is rea­
sonable delay. A man who is igno­
rant and that illiterate would take a 
longer time than what a literate per­
son has done. I have a strong feeling 
that it is highly articulate and wealthy 
propertied class not the poor and the 
ignorant who make the bargains they 
do not want to keep who talk of the 
poor people ignorant of their rights.

Mr. Chairman: Thank you very 
much.

(The witness then w ithdrew )
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Mr. Chairman: Let us
the minister.

now hear

Shri K. Hanumanthaiya: I have seen 
the Bill. I have my own views on the 
judicial system as such. The opinions 
I express emanate from the ideas I 
have formed on the whole judicial 
system. The cost and the delay are the 
well known defects of the judicial 
system. We have been trying to high­
light them but none of us have tackled 
them so far. We had occasion to ex­
amine the writ petitions in the Ad­
ministrative Reforms Commission. 
In our Report on Personnel Adminis­

tration we have dealt with in in a 
way. Some of us were also mem­
bers of the Constituent Assembly. 
The constitutional background was 
the working of British Government 
and its bureaucratic methods curtail­
ing the rights of the citizens. 
Therefore, we were over anxious 
to guarantee that the restriction should 
be minimum, and liberty extended to 
the maximum extent possible. Now, 
after 20 years, in many areas, liberty 
has been converted into license, con­
ventions have been thrown to winds 
and indiscipline is the order of the 
day. Even as the background of Bri*
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tish imperialism determined the shape 
of our rights and responsibilities in the 
Constitution, we have“  to take the 

Existing  b*c3cgrcnmd before we frame 
any latos or amend any laws, or Con­
stitution.

The writ petitions &g applied to 
the Government servants have been 
so abused that the Administrative Re­
forms Commission thought very seri­
ously of taKing away this jurisdiction 
from the High Courts. We suggested 
the constitution of Tribunals which 
may consist of High Couit Judges and 
senior people so that these petitions 
may be disposed ol quickly and expe­
ditiously. Now there are writ peti­
tions pending for yearj between the 
Government servant and the Govern­
ment to which certain other Govern­
ment servants are par.y defendants. 
And the amounts spent on litigation 
exceed their salary and emoluments 
in some cases and especially when 
they go to the Supreme Court. The 
system of Supreme Court litigation is 
the worst example of not only the 
cost but also the delay. You have to 
fcmfrloy two sets of advocate. If a man 
goes to the Supreme Court, his case 
will be pending for years and years 
and he will be ruined. And in bet­
ween, the animosity produced between 
Government servant and Government 
servant in the office will be such that 
it demoralises the services. This is 
the trend.

The other day Mr A. N. Mulla in­
troduced the Bill to enlarge the juris­
diction of the Supreme Court so as to 
make certain cases in 'addition to the 
death sentence cases appealable to 
the Supreme Court from the High 
Court. There was a seminar held at 
the instance of the Home Ministry and 
the Home Minister inaugurated it. I, 
as ttie Chairman of ihe ARC, was 
invited to deliver the valedictory add­
ress. Some Supreme Court Judges 
abo attended it. They were very sure 
that the Supreme Court should be 
made an ordinary court of appeal, 
making cases to accumulate. It may 
not then be able to expeditiously deal 
with more basic cases pertaining to the

Constitution and disputes between the 
States. Our anxiety to safeguard in­
dividual rights should not be such m  
to make the Supreme Court an or­
dinary court of appeal. It was not 
the purpose of the Constitution to 

make it such to court of appeal. That 
is the opinion expressed not by me, 
but by the Supreme Court Judges.

Therefore, I feel impelled to say 
that I am not in favour of the Bill 
sponsored by my good friend Mr. Ten. 
net! Yiswanfctham. Any extension of 
the jurisdiction feeding the already 
worsened evil. There is the all round 
growing evil of cost and delay. If 
you take the statistics of all the High 
Courts fcnd Supreme Court regarding 
writ jurisdiction, you will find that 
the number is so reat that you do not 
know whist to do. I would request 
the Committee to examine the statis­
tics of writ petitions pending and to 
judge whether additional powers 
given to 'he Supreme Court would 
ultimately work out for the good of 
the people or not. This indefinite re­
laxation of time for admission and the 
hearing of wtit petitions would me­
rely add to ihe existing bad state of 
affairs. This is my view in short.

Shri Tenneti Viswanatham: I have
got the greatest respect for the l * w  
Minister, but let me say this in defence 
of my Bill. Firstly, this is not trying 
to expand the area of the operation of 
the Supreme Court or of the High 
Court. That is the first point The 
heaviness of work of the Supreme 
Court cannot be a ground. In fftct In 
one of the cases when the argumeht 
was raised that if the petitions are not 
barred on account of delay, the files of 
the High Courts woulcf increase, the 
Judge immediately remarked that It 
cannot be a ground for consideration. 
There are other means of reducing the 
files.

In fact, I was one of those who re­
commended judicial tribunals to be 
attached to the various departments, 
so that the service people wiU not be
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driven always to go to a High Court 
or. the Supreme Court through writ 
poti&ons. This is. a thing which I 
advanced ip a Report on L.I.C. ad- 
mipifltrajtipjBL under his aegis, of the 
Law. Minister* and I am glad that he 
is m  favour, of those tribunals. When 
once those tribunals are appointed, the 
mutber of* w it  petitions by the Gov­
ernment servants would decrease. That 
Im, o f , course, one aspect.

The purpose of my Bill is limited. 
There- i* a ,guarantee under Article 32, 
It, has. two clauses. The first subr 
claus*; says that the right to move the 
Supreme- Court by appropriate Pro­
ceedings* for the enforcement of the 
rights gjiven under this part itself is 
guaranteed. The second sub-clause 
says that the Supreme Court has got 
th*r powers to issue directions or 
orders or writs etc.

Now. we have got a list from various 
High Courts on petitions dismissed in 
limine. When Jabbalpore High Court 
gave the list of cases which were dis­
missed on the ground of delay in 
limine> Madras High Court has said 
that it takes lot ol and, therefore, 
they are not going to enter into this. 
The- Supreme Court and "other High 
Courts have- simply given the number 
of petitions dismissed in limine with* 
out saying about the ground of dis­
missal. It only ipeane that in self­
defence, they do not want to make a 
search into these things and they do 
not want to tell the* public how they 
are dismissed. They have got the in 
formation and they have withheld it. 
I can easily presume that evidently 
the conclusion is against them. It 
mean* that they or most of them are 
dismissals the petitions on the ground 
ofdetay.

TOie question is that the right is 
guranteed and as Justice. Das has put 
ft* when once it is established that a 
fundwsntal right has been violated, 
ft i* the duty of the court to give a 
remedy* Therefore, what I said i® 
that tf there to * remedy available, if

there is a right which is enforceable 
when once it is established that H 
was violated, the court has got to look 
into it. It cannot say that you must 
have got a right, but because you have 
come late, your case canot be consider* 
ed. My purpose is to ask the court 
to entertain the application.

There are some 400 judges in the 
various High Courts and there am 
some 11-12 judges in the Supreme 
Court. If it entertain a petition is 
left to the discretion of these judges, 
it would mean individual discretion 
of 400 judges in 400 different cases in 
differet ways. I was not a Member 
of the Constituent Assembly, but they 
were very wise men in th:s particular 
matter who introduced clause (1) o# 
Art. 32. They said that there is only 
one Supreme Court and there must 
be a supreme remedy. The remedy 
must be open to everybody. If a 
citizen's right is violated, he must get a 
hearing at the Supreme Court. All 
that I say is the the court must hear 
it and if there is a remedy available, 
they must not deny it on the ground 
that the petitioner has come after a 
particular stated or unstated period.

Now there is one point. The court 
said in some eases that if the 
delay is explained, they may admit 4t. 
It means that the delay should be ex., 
plained to the satisfaction of the 
judges. The petitions may go to the 
different judges. That means several 
criteria time to time from court to 
court from Judge to Judge one High 
Court is not an apealate court over the 
other High, and therefore, they will 
have different criteria and the Supreme 
Court might have a different criteriop.

They are dismraig so many applica­
tion  on account of delay. What I  
submit is that tH£ Supreme Cotirt 
must be told that the right is guarant- 
ed under the Constitution and It can­
not deflA wjth petitions under Art. S&
in the tM r ***** be€a W r t
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That is all that I say. I repeat once 
again that when the Jabbalpore High 
Court could give the cases dismissed 
in limine on account of delay, why 
the others could not. They do not 
give the information, so my inference 
is against them. Majority of the cases 
dismissed in limine must be on the 
ground of delay. I want the Law 
Minister to apreciate this. There­
fore, 1 want the Law Minister to 
appreciate this view. All that I want 
is that the petitioner, whose funda­
mental right is guaranteed, should not 
be told when he goes to the Court 
“You have come late. You may have 
a good case, but we won’t look into 
it” . My purpose is very limited. It 
does not enlarge the area of jurisdic­
tion and it does not detract from the 
’jurisdiction of the Supreme Court. For 
the present, these are my remarks.

Shri K. Hangmantaiya: The High
Court and the Supreme Court should 
have discretion to judge wTielher the 
delay is one of bonaflde character or 
whether the delay is unjustified. This 
discretion must be left with the 
Courts; that is my view. If you take 
away their discretion to judge the 
bonafide character of a petition 
relating to time, we would be im­
posing a mechanical rule of admittting 
every kind of petition. Therefore, 
this discretion has to be exercised, and 
reasons given. Reasons are being 
given Yfy the Supreme Court. The 
area of discretion is very limited to 
the Courts. We cannot cover all 
cases—alike bonafide land otherwise— 
Discretion must be allowed to operate.

«»ri Tenneti Viswanatham: i  had
not touched on this point of discretion 
and I am glad you reminded me. Now, 
where does this Court get this dis­
cretion from? Prior to our Indepen­
dence, our Courts were representa- 

vea_ of the King. There was no law 
to bind or restrict the King. So, as 
his representatives, these High Courts 

inherent power wherever Hie law 
fliq- not provide any P«rtictil*r pow ^.

But now, in India, there is no inherent 
power. Our power is derived only 
from the Constitution. The Court 
cannot have discretion as this is not 
guaranteed by the Constitution. The 
High Court has powers derived only 
from the Constitution and anything 
which is inconsistent with whatever 
is contained in this Constitution is it­
self void. That is what Article
13 says. Now, jurisdiction can be 
given under the Constitution, but 
jurisdiction under the Constitution is 
not discretion. Whether a petitioner 
has come late or not a Judge cannot 
have discretion apart from the power 
under the Constitution. He get it 
only from the Constitution and so, if 
any discretion to rej'ect it is to be 
given, it has to be derived from the 
Constitution. Now, the Constitution 
is very clear. They knew that the 
British Judges and the American 
Judges were throwing out some peti­
tions on grounds of delay and they did 
not want that such a thing should 
happen in India. And, therefore, 
for the first time, they have re­
written the fundamental rights in 
letters and they said that these rights 
are guaranteed. Therefore, when a 
right is guaranteed, £Ke discretion of 
the Court is cut off They cannot say 
“You have come late” ; they have no 
discretion to say so. On the othei 
hand, if any time limit is giVen and 
it i% to be extended, then they get . 
discretion just as they get it under the 
Limitation Act. But when the Con- 
stituation has not given any discretion* 
they cannot have it in this manner.

Shri K. Hanumantaiya: The Consti­
tution does give discretion in some 
areas. It is impossible to trame a 
Constitution covering all contingencies 
of huamn affairs. For example, when 
the Constitution bifurcates the Lists 
of the States and the Union, the resi­
duary area is given to the Centre. 
Therefore, to say that every­
thing should be clearly stated in the 
Constitution, giving no room for exer­
cising discretion, is not a position that 
can be. taken. But I would plead 
thtt th? discretion already vested In
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the High Courts and the Supreme 
Court in the matter of these petitions 
may continue. For the last 20 years 
writ petitions have been filed 
and the question of delay has been dis. 
cussedi Therefore, is a case law. 
I feel that since facts differ from 
case to case, it is impossible to provide 
uniform applicable rule for all 
types of cases. An area as discretion 
would be necessary in the interests of 
justice.

My second point is that the Supreme 
Court itself (I find from the papers) 
is not thinking of prescribing ..rules. 
They have not Vet done so.

Mr. Chairman: I may mention for 
your benefit that the Chief Justice 
has remarked that the prescription of 
such rules would be ultra vires the 
Constitution.

8hri K. Hanumanthaiya: I did not
know that. But I am confident that 
this discretion of Courts would be al­
lowed to operate.

Shri S. N. Misra.* It appears to me 
that there is difference between the 
practical experience in the Bar and its 
thaoritical experience. Excuse me for 
saying so. We are having some prac­
tical difficulties and to get over these 
difficulties, this amendment has to be 
provided. What the Courts have 
started doing is—-one Court wanted to 
dismiss a petition when it was only 
61 days, other Courts wanted to pres­
cribe only 90 days for limitation. 
Some of my own writ petitions were 
dismissed. In all cases, it was barred 
by time. It is a fundamental guaran­
tee given, end you cannot even pres­
cribe a limitation. You cannot pres­
cribe a limitation and, therefore any 
limitation prescribing the time by 
which you should move the High court 
or Supreme Court will be ultra vires 
the Constitution. That is the practical 
difficulty. We are not enlarging the 
jurisdiction of this amendment. We 
are only saying that the Court should 
apply* its mind in dealing *ith this

matter. I cannot give you the exact 
figures, but no less than five tB ten 
cases are dismissed every day without 
assigning any reasons. Having not 
applied their mind fully they will only 
say that it is dismissed. After all, 
this is a guarantee which has been 
given to the people under the Consti­
tution and therefore it is our duty 
to see that that guarantee is fulfilled. 
If you are afraid of large number o£ 
cases coming in, you appoint more 
judges but there is no justification to 
say that a legitimate amendment 
should not come in. There cannot be 
any limitation as far as the right of 
the people in moving the court is 
concerned. Consider the petition on 
merits and then dismiss it. I think 
there is no justification in keeping the 
people shut out for upholding their 
fundamental rights. After all this is 
a very ligitimate amendment which 
my honourable friend has brought 
forward.

Shrimati Sharda Mukerjee: We are
thankful to the hon. Minister of Law 
for having come here and explained 
to us about the Bill. The law is gett­
ing day by day complicated. Some­
thing must be done in this regard. 
Take the case of Property Law or 
Law of inheritance. Everyday it is 
changing. You should not put any 
limitation on the fundamental rights. 
This is a basic right of an individual. 
And we, as Members of parliament, 
have to safeguard this right. This 
right can be safeguarded only in a 
court of law. If the Government 
feels that due to backlog of work as 
a result of a number of cases piling 
up, let the Government appoint more 
number of judges. The Company Law 
and the Income-tax Law are getting 
complicated day by day. On the one 
hand you make the laws more and 
more complicated and on the other 
you deny the right of justicc to an 
individual. -

As far as I am concerned, I cannot 
agree with the proposition put for­
ward by the hon. Minister that due , 
to increase of work in the courts wet



should not support this BilL On the 
other hand if he feels that the dis­
cretion of the high court is so irre­
vocable that we may consider and see 
whether this Bill can be supported in 
that regard If there was delay due 
to negligence on the part of an indi­
vidual, we can look in to it. I do not 
think that there is an justification for 
denying the right of getting an indivi~ 
dual’s fundamental rights vindicated 
ia a.court of law.

Shri Kanwarlal Gupta: I want to 
understand the problem properly. 1 
am sorry I. was a bit late. Suppose 
if you accept the amendment, what 
will be its result? Excepting the in­
crease in work, is there anything else?

Mi. Chairman: That is all he said.

Shri K. M. Koushik: Thure is a 
blanket power of discretion vested in 
the high court judges which very 
often they use it as the Law Minister 
himself has pointed out. In order to 
lessen the work this has been found 
to be a shortcut way. Such a blanket 
power of discretion of the judges may 
not be very good at all. On the con­
trary, such a blanket power may make 
the litigant to go to the court and chal­
lenge that. That, I think, is not a 
desirable thing. As has been submit­
ted several times many innocent peo­
pled property rights have gradually 
been curbed. There are of course 
other matters of policy that also come 
up. It is therefore necessary that in 
thesfe circumstances, we should devise 
a way out and we should see tEat this 
Bill is passed in such a manner which 
will certainly restrict the unlimited 
power of discretion of the judges. And 
at the same time we should see that 
we curtail the right of the litigant to 
come to the court of law after several 
years. In the meantime intervening 
rights of others may also come up.

So, taking all these things into con­
sideration, I would say that if the Bill, 
a* proposed, is put in this manner, 
namely, that no. writ petitio nunder 
A rt KUX) or under A rt 2£6 1* thrown
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out merely on the ground ol dsl^r, I 
think, that would serve both the pur­
poses. That is all what I want to 
submit.

Shri Shiva Chandra Jha: The argu? 
ments advanced by the hon. ta w  Min­
ister are not convincing to me. He 
started with the historical British 
background when India was under the 
British Rule. At that time our liber­
ties were curtailed. When Constitu­
tion was being framed, efforts were 
made to see to it that at least the 
liberties are guaranteed to the citizens 
of India. From this point of view, 
these Articles, as other Articles, were 
imported into our Constitution. At 
the same time, the hon. Law Minister 
has stated that in reality the liberty 
has become a licence. In other words 
there have been many cases of en­
forcement of these liberties as guaran­
teed by the Consfltfitton in actual 
practice after independence. So, in 
reality you accept that their liberties 
are limited. What is the way out from 
this? The only remedy is as suggested 
in the Bill. The Bill will be one more 
step to broaden the concept that is 
already put in the Constitution. India 
is an undeveloped country. We are 
backward educationally. As already 
stated by the hon. Member, Shrimati 
Sharda. Mukerjee, the people do not 
know their rights not Because of neg­
ligence but because of their unedu* 
catedness; they are not poUttaal?QQii~ 
scious. After some time the? '*Ul 
know that Now there it a delay bt 
moving the Supreme Court or other 
high courts in connection with enforce­
ment of their fundamental right*. Why 
should they be barred from that 
justice?

As far as fundamental rights that 
are guaranteed in the Constitution 
are concerned, in the proposed Bill, 
the Supreme Court or the High Courts 
have got discretionary powers. You 
know how these powers are used not 
only by the courts but also by the 
Governors. There are chances of these 
discretionary powers being mtetteed. 
Vtm haw  to heap ouraalvea away from
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the Supreme Court. We know that 
<he discretionary power itself is con- 
iitioned or influence? by certain fac­
tors. But on grounds of delay, if the 
petition is rejected and the Indian 
citizen is deprived of his fundamental 
right, it is not very good. That is not 
to be Welcomed. I am in favour of 
the Bill and I support it.

ShH C. K. Bhattacharyya; Mr. Chair­
man, I am sorry I came a little late. 
Fhe hon. Minister has made certain 
observations. In those observations he 
has said that the adoption of the 
amendment proposed by Shri Viswa­
natham will lead to the increase of 
Work in the court. I do not doubt the 
correctness of what the hon. Minister 
has said. It will certainly be increas­
ed. But at the same time I feel 
Whether the capacity of our courts of 
the present day is just in keeping with 
the requirements of the work that 
they have to do in dealing with the 
cases. I was thinking of the Calcutta 
High Court—the HigK Court which has 
produced very great judges. In the 
pre-Independence period, or even 
before that, before Bihar was separate, 
the Calcutta High Court, I believe, had 
a total of 15 judges and with these 15 
judges the High Court exercised its 
jurisdiction over Bengal, Bihar, Orissa 
and Assam. The fifteen judges were 
quite enough to deal with all the cases 
arising from what are now more than 
three provinces. Now, Assam has 
gone out, Bihar has gone out, Orissa 
has gone out, and Bengal has now been 
reduced to one-third of it, but the 
number of High Court judges is going 
up and up and the eases are remain­
ing undisposed. So the problem of 
Increase of work, I  believe, cannot be 
solely attributed to the adoption of the 
amendment which has been proposed. 
That should be probed and found out 
elsewhere.

I am reminded of the example of a 
British District judge. This District 
judge went out to find out the cases 
pending in the courts of the junior 
judges under him. In the court of one 
Judgfe he found that the number of

eases was rather large. He askrt tne
judge why so many cases were pead* 
ing before him. The judge said, “Sir, 
what can I do? After all, I have to do 
justice. Therefore, these cases required 
examination”. And I do not vouchsafe 
for the correctness, but the saying 
goes that the supervisoiy judge obser­
ved, “Who has asked you to do justiceT 
You are here to dispose of cases.”

So, instead of the possibility of 
adding to the number of cases to be 
dealt with by our present-day judges, 
the merit of the proposition presented 
before the committee in the Bill des­
erves consideration. And in the inte­
rest of the people being able to enjoy 
the fundamental rights as prescribed 
in the Constitution, I am of the opinion 
that this proposal ought to be accepted 
and the Constitution amended as sug­
gested.

Shri Ebrahim Sulaiman Sait: Mr.
Chairman, I have heard the Law 
Minister with great patience, but I 
would say that I do not agree with 
him, when he says that just because 
there will be lot of load in the courts 
and there should be a time-limit: You 
will deprive a person from just gett­
ing justice because of delay and 
it will go against the funda­
mental rights of citizens also. No 
doubt, these days justice is very much 
delayed. But steps should be taken 
to see that cases are disposed 6f at 
every stage and justice is done to 
people as early as possible. I would 
say that delay should not be the only 
criterion to dismisss the appeal. If 
there is some delay, there is no justi­
fication that delay alone should dep­
rive a person from justice being done 
to him under the rights guaranteed 
by the Constitution.

Shri Kanwar Lai Gupta: I think
the view taken by the Minister is one 
extreme because to say that you do 
not wnnt writ petitions because it 
will increase the work is not a good 
argument. But at the same time 
there is another aspect suppose you 
permit the writ petitions after 10
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complications. So, some via media 
may De found out in the sense as 
suggested by Mr. Koushik. Suppose 
there is negligence on the part of the 
claimant in that case the court may 
dismiss the writ petition but other* 
wise the petition should not be dis­
miss ed only on the matter of delay.

Mr. Chairman; The Committee 
had the benefit at hearing eminent 
Jurists like Palkhiwala, Shri Seervai 
and others. Shri Seervai was totally 
against while SjShri Seetalwad and 
Daphtry accepted certain relevance in 
the amendment proposed. They felt 
that in the wording of Article 32 and 
226 there is lacunae and found it was 
really necessary that the wording of 
32 and 226 should be different. Even 
Mr. Seervai wanting no amendment 
found out that Article 226 was more 
restrictive than Article 32. Mr. Palkhi­
wala aruged that in a free country the 
rights of individuals are wide but at 
the same time there is another aspect 
that today the State is becoming so 
supreme that the individual freedom 
is so insignificant and have no pro­
tection of law. The power of the 
executive is like steam-roller. There­
fore, the legal protection of the 
Judiciary that is made available under 
Article 32 it has got be guarded.

As regards the point regarding the 
work of the courts increasing I would 
like the survey to be made by the 
Law Department whether work has 
Increased in proportion with the
statutes placed on the statute book or 
not To my mind the work has not 
really increased to the tune of statutes 
put on the statutes book. Earlier the 
State was concerned only for
maintaining law and order but today 
State is entering into every field— 
what dress I should wear, how many 
children I should have, etc. During 
the British period at least when a Bill 
was published it was published and
sent to the law courts where the
lawyers and qthers discussed it. 
Today it happens that we get notice 
of a Bill in the morning and dispense

away with the rules of proctdi 
take it up for discussion in the after­
noon and pass it in the evening. 
Therefore, if at all the work in the 
courts has increased it is because we 
leaders have found it worthwhile 
increasing statutes on the statute 
book. Under the circumstances, 1 
would like the Law Minister to 
enlighten whether the work has in­
creased in proportion to the statutes 
put on the statute book.

Then as regards the point regard­
ing discretion of the judges, today 
encroach upon the discretion of the 
judges at all. The reasons for delay 
should be looked into. As a matter 
of fact if we remember aright on the 
previous occasion it was pointed out 
there were number of cases where 
inspite of the fact that delay was four 
to five years even then justice had 
been done. Therefore, it only means 
that in those cases the judge did 
recognise that the delay was legiti­
mate. So, therefore, this is exactly 
the point whether the delay is legiti­
mate ? That has got to be examined. 
If the delay is legitimate, how will it 
be examined ?

There is no condonation of delay as 
far as the Fundamental Rights are 
concerned. In cases which have been 
supplied by the Ministry of Law 
where delay has not been barred to 
Fundamental Right being exercised, 
it also shows that there are a number 
of cases where the delay was 
unavoidable. If the delay is unavoid­
able, who is to judge? How i* it to be 
judged?

^ S h ri Kanwar Lai Gupta in his 
points has said that in case a person 
comes very late, it might be that 
something had happened in between 
and, therefore, new positions are 
created. This delay does not clarify 
those positions at all. If there is 
negligence on the part of the party  ̂
concerned, the Petition could be dis­
missed. Then one point which he 
made—as regard to the Government 
having passed the order Gov-
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eminent »  also expected to apply Hs 
mind. If it has pasted an order end 
created problem for it, I do not know 
whether one should go along with it.

The first Bill which the Fourth Lok 
Sabha considered was ordinance passed 
to set aside the decision of the 
Supreme Court in regard to land 
acquisition, passed in 1894 not 
imagining the circumstances in which 

( lands are being acquired to-day or 
acquired during the last few years. 
There have been strong decisions of 
the High Courts wherein actions of 
the State Governments and Central 
Government have been heavily criti­
cised. Now, the last decision came 
was that the Land Acquisition Act is
one process. In that one process it
was found out that certain lands were 
notified for a number of years. Part 
of it has been taken—say one
thousand acres out of five thousand 
acres. Rest of the land was again 
denotified. It was again notified when 
required. For that also we are to 
be blamed. We converted that
ordinance into law. That was the first 
time when I came to Lok Sabha. 
Every one except the Minister spoke 
against the Bill—activity of the land 
acquiring Department—and yet 
because of the majority ordinance was 
converted into law. I asked for Divi- 

1 sion. I said I want to put again on 
the record. This is something which 
has got to be taken note of. I believe 
we have placed many statutes on the 
Statute Book. We are creating com­
plications.

Let me ensure the Law Minister 
that this Committee does not want to 
carry on anything which discourages 
the judges. But where the statute of 
tlft Constitution lays down a parti­
cular position, where there is limita­
tion placed on the judges, on the 

. ' President, Governor or an individual, 
they must be bound by that.

The evidence of Shri Seervai was 
on limited ground. He wanted to say 
that this was in Britain. He wanted 
to say that there is limitation on writs 
under statute. Therefore, it should

apply to all the writs. If that was 
the position. One does not know 
whether the framers of the Constitu­
tion were not aware. They were 
aware. Shri Seervai wanted the Con­
stitution to be amended. Our right 
to writ should be further limited. 
Therefore, the limitation should be 
laid down.

He was of the opinion that funda­
mental Eight could also be amended.

Shri Seervai, while opposing the 
Bill and supporting the existing posi­
tion, he was of the opinion that exist­
ing position »  anomalous.

These points have got to be taken 
into consideration.

The last point which I would like 
to say is that it is the duty of the 
State, especially when it is the Wel­
fare State to protect the rights of the 
individual at any cost. If there are 
many statutes on the statute book, as 
a matter o f fact rub out a number of 
statutes so that there is simple rule.

Now there will be pedestrian rule 
as also how the vehicle should run 
and at what speed, with the result if 
a pedestrian is killed, does very little 
justice to who was in the wrong.

We have taken the situation as the 
framers of the law have studied. We 
have put them on the statute book. 
Therefore, we have to take into con­
sideration the position that we have. 
We are not suffering at all. This is 
the situation created not by lay man 
like Vishwanatham but by Govern­
ment deliberating Bills before the 
House to add to the statute book. 
Shri Vishwanatham has tried to tell 
the judges, do not get dis-satisfied 
with the position, bear with it and 
look at it on merits and you can also 
dispose of it. It relates to the situa­
tion created by the Government 
themselves—large number of statutes 
on the statute book.

Shri Kanwar Lai Gupta: On the 
points raised by the Members, will
you say something?
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Shri K. Hmmunanthaijm: There are 

very many arguments including that 
of the Chairman which are general 
propositions with which I have no 
quarrel. If he says that the majority 
is made by whips and legislation is 
passed in haste, it may be true or un- 
Ulfte. Every Government works that 
ttay. Therefore, that is not an argu­
ment which will weigh in the legal 
field. The Parliamentary system works 
in that way. Even if other parties 
come into power, they will work in the 
same way. Therefore, I do not deal 
with these general propositions. The 
crux of the problem is that there is no 
difference of opinion regarding the 
fundamental rights which we are dis­
cussing; those rights are guaranteed. 
The observations are all accepted pro­
positions. There is no difference at all. 
Whether the delay should not at all 
be a reason for rejection is the limited 
question. I am not able to gee the 
point of this Bill. I will tell you frank­
ly. The courts have been liberal in 
interpreting the delay in the m atter of 
admission and adjudication of these 
petitions. There are some cases where 
even 15 years delay was condoned.

Mr. Chairman: I might mention that 
the evidence does not support this 
argument. The judges have been 
liberal*. There is no evidence. It is 
on the contrary. It only proves that 
even that delay was a legitimate

delay. But it does not prove the 
liberality of the judge.

Shri K. Banamanlhaiya: In a court 
of law, decided cases will be taken 
into consideration. There is no ques­
tion of evidence being adduced on that 
point. There need not be evidence on 
that point. For the last 20 years courts 
have exercised dimc&m ,

We must leave it to the courts to 
judge the nature of the delay and 
period of delay which will justify a 
court to admit or not to admit a writ 
petition. To say that each court will 
decide in its own way or each judge 
will decide in his own way is not a 
sound argument. U that argument is 
to be logically followed, there must be 
only one court and only One person. 
We do not go to that extreme position 
of misconstruing every proposition that 
is made. The Government is satisfied 
that the judicial system in this matter 
is liberal enough. It is considering in 
each case what is delay which is ex­
cusable. We would like to leave it at 
that, instead of amending the Constitu­
tion itself for an imaginary grievance. 
That is all I say.

Mr. Chairman: We will meet tomor­
row at 11 am. There are a number 
of amendments by Shri C. K. Bhatta- 
charyya.

(The Committee then adjourned).
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