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(The witness was called in and he 
took his seat)

MR. CHAIRMAN: Will you intro- 
<uce yoursalf?

SHRI DIWAN; I am D. D. Diwan, 
Director, Citizens Advice Bureau. 
The Citizens Advice Bureau was 
started here actually about a year 
and a half ago and it is modelled on 
the British pattern where they 
have such Citizens1 Advice Bureaus 
all over the country. At the moment, 
actually, these Bureaus are only in 
England, Wales and Scotland, and 
they havs not made much headway 
elsewhere. We have two Bureax 
here.

This organization was started in 
England to tackle the problems of re
habilitation of the war-affected peo
ple. But because of its utility it has 
become a part of life. It is being run 
by voluntary workers from all over 
the country. We are doing free ser
vice for the people who come to us 
for various problems— may ha do
mestic, legal, educational or any other 
type. 1

Now, Sir, I would submit a few 
points before you ask me questions. 
Sir, the first thing that I wanted to 
lay stress was that this Lok Pal—  
actually whom I had named as *Lok 
Sanrakshak’—-should be considered as 
one of the most powerful, rather the 
most powerful limb of Parliament 
itself and that he should draw his 
emoluments and hi8 bills should not 
be subjected to any control by any 
other Ministry and he should be di
rectly answerable to Parliament be
cause he has to make reports and he 
has tc  go over the irregularities of 
so many powerful people like Minis
ters and others and, therefore, he 
should be treated as -sr limb of Par
liament; his reports should also go to 
the Parliament itself and his budget 
should only be seen or scrutinised by 
the PAC and no other Ministry should 
have any say in the matter.

Then the other thing was that what 
they have said about public servants. 
They should be brought under his 
purview. There is no mention about 
Chief Commissioners, Lieutenant
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Governors and other people and alao 
the MPs. Actually, wth due deference 
to all of you, sometimes everybody is 
liable to error and there should be 
some agency to check everybody's 
deeds or irregular deeds whatever 
ypu may call it.

Then the other vital point was the 
Second Schedule. The Second Sche
dule debars this officer who is foing 
to be one of the judicial luminaries 
of the country and in whom you are 
going to place the most implicit trust 
and that he should not be debarred 
from scrutinising any action of any 
.agency because eventually the Parlia
ment being Supreme and his handl
ing of the case would be in a judicial 
manner he would not be frivolous or 
go in an irregular manner. So he 
should have the facility or the right 
to scrutinise everybody’s “actions whe
ther it may be a statutory body. ThJ* 
legal luminary with all judicial train
ing of high status— naturally being of 
the status of Chief Justice of our 
Supreme Court, one of the highest 
respected courts anywhere in the 
world, should have that authority to 
go imo it and then report to Parlia
ment. And whenever there is diffe
rence of opinion, if it is so desired, it 
can again be adjudicated say by the 
Chief Justice. But the Second Sche
dule wiH take away a lot of utility and 
many things. Administrative action 
or discretionary actions should also 
be brought within his purview to see 
whether the discretion vested is cor
rectly vested also and besides the dis
cretion exercised has not been erroni- 
ously exercised and bonafide mistakes.
I think a judicial authority of that 
calibre will certainly condone and he 
will merely suggest some kind of re
medial action or remedial legislation 
or even remedial processes of exercis
ing their discretion or where the dis
cretion has to be exercised or in what 
manner or at what stage it should be 
exercised in a particular way.

Then. Sir, the most important thing 
which to my mind will be of creating 
a great amount of confidence in the 
citizens, for which we are all work
ing, and that w ill be that the cases

once they have been decided by him 
should be made public. That if  on* 
thing which I lay  great stress upon 
because that will sort of make alert 
everybody dealing with differaat 
cases. O f course, any security of 
State, matter, foreign affairs or any 
matter that is in any way supposed 
to be secret for the security of t t e  
country those matters may be taken 
away from the file but file from the 
very first application to the la3t phase 
of its dealing should be brought be
fore the public to see that everybody 
is working properly and if there art 
some defects then well somebody or 
even the press can submit that the 
procedure requires some change. Sup
pression of facts can be brought out 
or seen because everybody cannot in 
the nature of things see that any sup
pression of facts has taken place or 
not. Because if a man is vitally con
cerned he may know more facts than 
they are brought on the file.

The other thing is that the Lokpal 
or Lokayukta should be able to send 
for th? file straightaway on the re* 
ceipt of the application because the 
fear is that many a time there is 
tampering of the file and sometimes 
even files are lost. Therefore, my sub
mission is that if he wishes to call for 
the file before asking for explanation 
and then later on after studying thft 
file he may do whatever he wishes to 
do either to call for explanation or in 
the manner he wishes to deal with 
these things.

Then, Sir, these public servants 
should be given equivalent rights like 
other citizens because after they had 
exhausted their efforts— say in the 
case of public enquiries or commis
sions or with other officers— and they 
still feel aggrieved in some manner 
and they think perhaps Lokpal may 
be able to deal better with the case 
they should have an equivalent 
right because they are also the citi
zens and should have equal rights to 
be able to see that nothing wrong is 
done because in many cases when 
there is any kind of personal animo
sity the man is not able to get his full 
share of justice. Since we are creating 
this Lokpal for this very reason that



4

he is to supersede all authority and 
will be an overseer on «v*ry depart
ment and he is being much talked 
about that w e must see and place im
plicit trust in the judicial man. That 
he should be able to give justice to 
everybody and if there is a frivolous 
case, then naturally he can definitely 
while examining the Ale reject it say
ing that this'Is wrong and perhaps 
to this extent the Administration will 
come out with credit that they have 
dealt with the case in a very fair man
ner and therefore actually on peeing 
the number of cases he is able to re
ject in any respect & things can come 
to lime light. So, I submit, Sir, that 
he should have unfettered powers of 
seeing through everything barring, of 
course, security and foreign affairs.

He should also be allowed powers 
of inspection and to make surprise 
checks in any office or in any police 
station from where he can come to 
know what irregularities are going on 
and suggest remedial measures. He is 
judicial officer of the highest calibre. 
Naturally he w ill not impinge on any 
authority because of his status. He 
hag no need to. Therefore, he would 
be able to correct where wrong things 
are being done and similarly in his 
report to Parliament he should be 
directed not only to refer to case work 
and give percentages and all that but 
also recommend out of his experience 
these inspection checks and things 
like that and by going through every 
phase of every department he should 
be able to suggest 8ome amendments 
in legislation, some amendments in 
rules and regulations; in the way of 
working or in the exercise of discre
tion and all that.

He should take action through Press 
Report. If there are certain deficien
cies somewhere and they require any 
kind of redress and remedy, then he 
should be able to suggest the actions 
or amendments whatever are required 
and wherever they are required.

I have been reading somewhere 
that there is fear of erosion of res
ponsibility. But you must have stu
died in the histories or in the working 
o f these institutions in other foreign

countries where they were initiated 
and they have taken on these institu
tions, there they have never complain
ed about this and they have rather 
said that it strengthens their image 
because he is able to show that the 
working is so fair that there are only 
stray cases in the junior strata where 
some kind of erroneous working comes 
about in any kind of corruption or bad 
thing. So, I submit, Sir, that fear 
should not be there in any case. A ny
body who is working sincerely and 
honestly should have no fear and par
ticularly I again and again emphasise. 
Sir, he being a judicial officer of the 
highest calibre will not try to harass 
or implicate any person. Being a judi
cious man and having no fear from 
any side, nobody shtfuld be afraid 
that facts will be open and our Lok
pal is going to say that this man has 
made a malafide mistake or is inten
tionally trying to do something 
wrong. fl

MR. CHAIRMAN: Anything more. 
Our members would like to ask some 
questions.

SHRI AKBAR ALI KHAN: You
have studied your subject and you are 
a knowledgeable person. May I ask 
two or three questions. Have you given 
thought to the fact that even Lok
pal will be subject to the jurisdiction 
of High Courts and Supreme Court 
under Article 226-

SHRI DIWAN: Yes. Sir. I do see 
that and of course that is not a bad 
check at all because he is going to 
check others. But as I said he should 
be subject to Parliamentary control 
and Parliament should sanction it. If 
he is going to Court, it must come to 
Parliament and Parliament's sanction 
should be sought before any kind of 
action is taken.

SHRI AKBAR ALI KHAN: Then
your suggestion that the acts approv
ed by the Judges— Supreme Court
judges— should also come under pur
view. Do you not think it w ill conflict 
with the powers that the High Court 
and Supreme Court have already got. 
You have excluded that thing from
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your mind. That It why I gave you 
the question. Let Us keep the juris
diction distinct so that there may not 
be any occasion for conflict or clash.

SHRI DIWAN: No, Sir, as I sub
mitted. ordinarily there should bel ho 
clash because two highest authorities 
being of the highest calibre, it will be 
very very rare when that kind of 
thing comes in. If that comes in as 
an exception, there w ill be a check. 
Every human being is liable to error 
and therefore to safeguard against 
that contingency of human error at 
any stage if man goes temporarily 
insane and wants to commit suicide in 
insanity, there is and can be a check.

SHRI AK BA R  ALI KHAN: Of
course, we are a federal country. 
Have- you given your thought in our 
case same institution, same procedure 
and same authority would not be 
ea sily  exercised by the Lokpal?

SHRI DIWAN: Yes, Sir. My feeling 
is, if proper cooperation is given and 
particularly I feel it w ill be given 
because we are proud of this coun
try and as you have thought of bring
ing this Bill there has been some re
cognition and thus I feel the coopera
tion w ill be forthcoming from all 
quarters. I feel that be will be able 
to function properly and if you arm 
him with those powers and all kinds 
of authority, if anybody is not giving 
him cooperation, Parliament can see 
that he is made to do that.

SHRI AK BA R  ALI KHAN; It is 
true we are all anxioiTs and see your 
anxiety also that at present we do 
require some authority who looks 
into these matters apart from the 
courts. But in that you have extended 
the scope so much that you want all 
the discretionary matters also. Is it 
advisable and would it not be difficult? 
You know our previous Home Minis
ter had made the announcement that 
the people can come and place their 
grievances. He. had to close his door 
very soon because it had become an 
impracticable proposition. So, let us 
not in anxiety give more power. The

very object that we have that there 
should be control on Ministers as 
well as Senior Secretaries, that object 
may remain unfulfilled.

SHRI DIWAN: It has started in cer
tain promises and it has been accept
ed that some control^is required. I 
think the best thing is that every
body should be above suspicion. By 
this, perhaps, his workload will be 
lowered down because ol checks. You 
may call it fear complex which, of 
course, I do not thrink anybody has 
if he is working sincerely but for the 
very reason that his name Is going to 
be made public that is going to exer
cise a very healthy check and by and 
by my feeling is, Sir that his work 
will diminish rather thSn expand be
cause as our things become regular 
and people take more interest in th? 
work and they have this little super
vision over them, I do feel that there 
will be some kind of over-all check 
over everything. A t the moment a* 
you see, with all respect to you, you 
must have ydntselves _ read in the 
papers one Minister criticising the 
other. The Planning Commission criti
cises the Minister. It is not healthy 
thing to do. If there is genuine 
criticism, which I feel perhaps there 
must be because if those people in 
authority themselves criticise their 
members in authority there must be 
some genuineness about it. Who is 
going to see to all these things? So far 
at the moment this thing is going on 
like that. With all deference to you, 
you yourself are losing so much of res
pect for every type of authority in the 
country. Some discipline must be 
found somewhere and we have got to 
exercise that discipline. That is my 
feeling.

SHRI M. RUTHNASWAMY: Is
there any other country in the world 
where the Ombudsman has jurisdic
tion over decisions of courts of law?

SHRI DIWAN: They have gt>t in 
Sweden or some other country 
which I cannot specify from memory. 
They are following the procedure.
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SHRI M. RUTHNASWAMY: The

whole idea of the Ombudsman is that 
he has jurisdiction over acts of exe
cutive, not over the courts of law.

SHRI S. S. N. TANKHA: You took 
objection to exclusion of the items 

•mentioned in 2nd schedule. Would you 
tell which of these should be placed 
under Lokpal, and which of these 
subjects mentioned here may not be 
put under his scrutiny?

SHRI DIWAN: The whole section 
needs to be scrapped. There are com- 
tent authorities who will say such 
and such a thing comes under foreign 
affairs or within the ambit of State 
security. Only those should be ex
cluded. But he should certainly have 
jurisdiction over every other fact of 
the administration.

SHRI S. S. N. TANKHA: There
should be no restriction on any 
-subject whatsoever, that is your view.

SHRI DIWAN: Excepting cs I said 
■these things where for example this 
aspect of security etc. comes in . . . .

SHRI S. S. N. TANKHA: That is 
where a certificate is given. But all 
others he should look into.

SHRI DIWAN; He should be free 
:to exercise his own jurisdiction. He 
w ill not see frivolous cases.

SHRI S. S. N. TANKHA: You must 
.appreciate executive’s difficulty also. 
Every thing cannot go before those 
■officers.

SHRI DIWAN: Why should it, if 
the executive exercises its authority 
properly? I feel, with this supervision 
.and with these checks and balances, 
perhaps they will become more alert. 
Workload should go down in course 
of time. Of course there may be a 
spate in the beginning, but later on it 
should go down.

SHRI S. S. N. TANKHA: Please
look at Clause (e)— action taken in 
maters which arise out of transfer 
of contracts and commercial relations.

SHRI DIWAN: As soon as he sends 
for this thing, as soon as the Lokpal 
gets the case, and gets satisfactory 
answer the matter should end strai
ghtway and there is no reason for it 
to go any further. They can certify 
the contracts being foreign. But it 
may be indigenous, local or something 
of that type.

SHRI S. S. N. TANKHA: It cannot 
necessarily be local. The exclusion 
pointment of Lokayukta at initial 
cular types of contracts and commer
cial relation only.

SHRI DiWAN This is what I 
foreign relations it need not go to 
him. We straightway certify that it in
volves foreign relations— it does not 
require any scrutiny.

SHRI S. S. N. TANKHA: I find 
that you have taken objection to ap
pointment of Lokayukta at initial
stage.

SHRI DIWAN: This is what I
feel. Lokpal is going to be in overall 
charge of everything— therefore he 
should have a say in the matter—a 
delay of a month or two months in 
appointing the Lokayukta would not 
matter very much we have not had 
them for years for ever, so far. It is 
better he gets a man of his own 
choice$ whom he knows to be able.

SHRI S. S. N. TANKHA: It is pro
vided in the Bill. The idea is this 
Before the Act comes into force the 
Govt, will appoint a Lokayuta, who 
may be appointed after passing of the 
act as Lokpal. The procedure sug
gested is very good.

SHRI DIWAN: You may say like 
that but what I feel is that a delay 
of a month or two months would not 
matter very much. All the names 
woud be ready and merely they have 
to be put up to him and he will give 
one of the names for appointment 
for each Lokayukta.

SHRI S. S. N. TANKHA: How can 
the scheme go through, or go ahead, 
unless an appointment of some person
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is made, and some man is placed in 
charge, who can do that work, in its 
initial stage. Therefore the appoint
ment of Lokayukta has to be made. 
That Lokayukta shall be the person 
who is likely to be appointed as Lok
pal after passing of the act.

SHRI DIWAN: A  few days delay
will not matter much, Sir.

SHRI S. S. N. TANKHA: Do you 
want to prescribe any age limit for 
Lokpal? Do you want any maximum 
ape to be prescribed over which he 
should not function?

SHRI DIWAN; Age average has 
gone up in the country and with our 
various health schemes, and a man is 
fit for quite a long time, and vny feel
ing is that we should have such offi
cers. more or less, for life time. We 
must have minimum age so that 
maturity of experience or training is 
brought about. Such a thing should be 
found in 50 years of age or so. My 
feeling is he should get life-term. 
Otherwise he has to depend on some
body else for extensions or there will 
'be some manoeuvering or something 
and therefore it is better he is given 
one long term in which he can settle 
down to his work, discharge it pro
perly. If may even be a life-term, 
unless there is reason to believe that 
he has failed in any manner. Other
wise, It is our feeling that he should 
be given long term, 8 years or 10 years 
or 12 years or life-term. He will be 
able to function effectively with
out any kind of pressure from any 
quarter or extensions. He should 
be given a long term or a life term.

SHRI S. S. N. TANKHA: Under
the scheme of tho Bill, the person can 
get one extension. Suppose the first 
term is extended from 5 years to 10 
years as you desire, in that case the 
man who was appointed at the lage of 
|>5 will be 75 after ten years. Will it 
be desirable to give him another term 
beyond that?

SHRI DIWAN: It should be only 
•one term. My feeling is that it should

be one term whether it is lifetime or 
10 years. It should not be renewable 
more than that. That is my feeling.

Shri A. D. MANT: I would like to 
have your comments on cteuse 3 where 
it is stated that Lokpal should be ap
pointed after consultation with the 
Chief Justice of India and the Leader 
of Opposition in the House of the Peo
ple. When a political personality like 
the Leader of Opposition is consult
ed, it is likely that there may be dif
ference of opinion between the Chief 
Justice and the Leader of Opposition 
in regard to the suitability of a parti
cular nominee. Therefore, would you 
like the choice to be dictated largely 
by the advice of the Chief Justice of 
India leaving out the Leader of Oppo
sition from this clause?

SHRI DIWAN: I think I had sug
gested in my memorandum— I do not 
know whether I have made it cle&r—  
that actually a panel of names should 
go to the President who should exer
cise his judgment without being in
fluenced by the Cabinet. . . .

SHRI A . D. MANI: My question to 
you was slightly different. Panel, of 
course, is very desirable. But who 
will submit the panel? Should it be 
on the advice of the Chief Justice or 
the Chief Justice and the Leader of 
Opposition? You fcre aware that in 
regard to the suitability of the nomi
nee for the Presidential election, there 
was difference of opinion even bet
ween judges and the person who stood 
for election. It is possible that the 
Leader of Opposition might not agree 
with the recommendation made by 
the Chief Justice whose inclination 
would be to choose either a serving 
Judge of the Supreme Court or one 
who has been a Judge there or any
body with la judicial background. The 
Leader of Opposition looks at Lokpal 
from a different angle, namely, of the 
capacity of the person to conduct arj 
investigation based on his performance 
in Parliament, if he had been a Mem
ber of Parliament before. His capa
city to unearth cases of corruption in 
Parliament might influence the advice
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of the Leader of Opposition. Would 
you, therefore, like to leave it to the 
advice of the Chief Justice of India 
and leave out the Leader of Opposi
tion altogether from this clause?

SHRI DIWAN: My view is that the 
Leader of Opposition must be consult
ed. But the Chief Justice will of 
course m&ke the final recommendation 
giving his reason and he may also 
quote the Leader of Opposition.

SHRI A . D. MANI: Then in clause 
10 where the investigation procedure 
is set out it is stated that the informa
tion collected by the Lokpal in the 
course of his investigation or the evi
dence shall not be published. I am not 
sure whether this is in conformity 
with the fundamental rights enjoyed 
by the Press which is supposed to be 
free. A  newspaper can go and report 
the proceedings of a court of justice 
unless the proceedings are declared in 
camera. Now by putting a clause of 
this kind in this Bill, we are limiting 
the freedom of the press. It is cer
tainly open to the Press to say that the 
Lokpal has taken up the case of Alu
minium scandal, imagining that there 
is such a scandal. Would it be an 
offence under this Bill if the Press 
publish this information?

SHRI DIWAN: This is what I have 
myself said. He should be able to 
call for the file during investigation at 
any stage and he should also place 
all things before the Press and the 
public.

SHRI A . D. MANI: If this Bill is 
enacted, a newspaper cannot publish 
the report of the proceedings before 
the Lokpal unless authorised to do so. 
Suppose there is a big scandal which 
has broken out in the press and pub
lic are anxious to know what the 
Lokpal is doing. Cannot the news
paper publish this that it is being in
vestigated by the Lokpal. Newspapers 
publish now that the Central Intelli
gence Bureau has taken up certain 
allegations made about corruption in 
regard to certain contracts. Under 
this Bill the newspapers cannot pub
lish the activities of the Lokpal in

respect of an investigation or allega
tion unless that report is authorised 
by the Lokpal. This seems to be a 
restriction on the freedom of the press.

SHRI DIWAN: There I agree with 
the Bill. During the course of the 
proceedings, many delicate issues may 
come up. He has to go even beyond 
the courts. He may have to make 
certain enquiries about certain private 
agencies or private persons. He is 
going much beyond the courts. My 
submission is that he should have the 
final say as to whether during the 
course of the proceedings the Press or 
any other person can have access to 
any information. But after th'at, the 
whole thing should come before the 
public.

SHRI A . D. MANI: In regard to 
the fee that ought to be paid when a 
complaint is to be lodged with the 
Lokpal, there is a suggestion that as 
soon as this Bill is enacted into law 
there will be character assasination of 
a very big scale. Everybody has got a 
grievance and he can go to the Lokpal, 
file the necessary affidavits and make 
the lives of Ministers and public ser
vants miserable. You know there is a 
deposit prescribed for standing for 
election. If a man wants the honour of 
representing a constituency, he has to 
make a deposit before the Election 
Commission. Would you like the com
plainant to deposit Rs. 1,000 with the 
complaint and if the complaint is 
proved to be frivolous that - deposit 
shall be forfeited and the pulic ser
vant or the Minister concerned who 
has to engage a Counsel to defend 
himself before the Lokpal should be 
reimbursed the Counsel's fee? This 
happens in a court of law. Why 
should it be different in the case of 
Lokpal just because it is a separate 
office created under this Bill?

SHRI DIWAN: Lokpal is going to be 
the people’s man. People should have 
free access to him in every respect. 
Any frivolous complaint he w ill scotch 
straightway. This he can do by his 
experience and training. He can see 
through many applications. The fee 
should be only levied according to the



financial or monetary status of the 
complainant or the applicant. My sub
mission is that we should not fetter in 
any way the citizens. It is for them 
that this institution of Lokpal is creat
ed. Many frivolous complaints w ill be 
thrown out. If people realise this, 
they w ill not come forward with fri
volous complaints.

SHRI A. D. MANI: In the case of 
ordinary complaint, under the ordinary 
law the citizen has a remedy. He can 
fiie a case for malicious prosecution. 
But in the case of Lokpal where serious 
allegations are rrfade against the inte
grity of Ministers or public servants 
and somehow these allegations can be 
publicised in some form or the other—  
whatever may be th e ...

SHRI DIWAN: It shall not be dis
closed to the public or press during the 
investigation.

SHRI A. D. MANI: Whatever may 
be the secrecy ensured for this allega
tion under this Bill, once the name is 
tarnished, if he is a public servant he 
suffers. As long as he is a minister, he 
i? in a position to defend himself in 
Parliament. For the public servant 
you must give some remedy who has 
been defamed. What is your opinion 
on this question? If a person makes a 
false allegation against a public ser- 
v&nU he should also be able to defend 
his case before the Lokpal.

SHRI DIWAN: If the complaints are 
frivolous then as I said, the man who 
hrt5 dealt with frivolous complaints 
certainly gives his findings; they go to 
the press and are known in public. 
Sometimes frivolous complaints are 
made against the Ministers or any 
Member. In order to strengthen the 
hands of the Ministers or the political 
parties, it should be seen that no 
wrong cases have come in. Before 
they are taken up, we should satisfy 
ourselves as to whether the complaint 
is genuine.

SHRI YOGENDRA SHARMA: On 
the first page, in para three of your 
Memorandum you have stated that the 
Bill, as published, there has been a

considerable whittling down of powers 
and functions of the Lokpal. You have 
included in that complaints against 
Ministers, Secretaries and other being 
brought under their purview. Politi
cians seem to have been made totally 
immune. The executive powers cor
rupt ’all of them. You seem to be under 
the view that the politicians are quite 
capable of being corrupt in their be
haviour. In what way do you regard 
that the politicians should be brought 
under the purview of this act?

SHRI DIWAN: I don’t think I have 
to labour very much on this point be
cause, practically, everybody knows 
perhaps through contacts with many 
of the politicians that they can exer
cise influence on the administration to 
get some kind of accommodation— not 
for themselves but for some people 
whosoever they may be.

As I said we should make everybody 
abovebtfard. If there is any kind of 
suspicion against anybody, that must 
be cleared. Just as gold is put in the 
fire and purified, similarly, everybody 
is to be purified by this process. Poli
ticians, with all respect to you all, Sir, 
to-day, in our country, are looked 
upon as »a kind of protector of rights. 
He should be a protector of rights. If 
anybody has worked honestly and 
faithfully, there should be no fear 
and no case Is likely to come against 
him. Therefore, my submission is
that the politicians too should be 
brought under the purview’ of this 
Bill.

SHRI SHIVAJI RAO S. DESH
MUKH: Though the witness has not 
been administered the cfath, I presume 
he is on oath. Therefore, before pro
ceeding with my question, do I take it 
that he is on oath?

MR. CHAIRMAN: We do not take 
oath from the witnesses.

SHRI SHIVAJI RAO S. DESH
MUKH: A ll right. I would like to 
enquire from the witness as to what 
statutory provision he has in mind to 
formalise relations of Lokpal and Loka
yuktas with Parliament and the Stand.

9
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ing Com mi tees. What does he want 
to suggest?

SHRI DIWAN: Perhaps I have not 
touched upon that point in great de
tail. I have stated in my memorandum 
that the Lokpal/Lokayukta should be 
limbs of Parliament. Just as the 
Speaker of Lok Sabha, Lokpal’s T.A./ 
D.A. should also be debitable to Par
liamentary Budget fend there should be 
no control from any ministry about 
anything whether administrative or 
financial. He will report directly to 
Parliament about improvements that 
he wants to make in procedure or any
thing. For instance, if there is 'a sharp 
conflict between the administration and 
him, he will come to Parliament for 
anything. Just as you have appointed 
the Public Accounts Committee, simi
larly, my feeling is that Parliament 
may also appoint a Committee for the 
Lokpal which should of course consist 
of leaders of all parties. This should 
be one of the most important Com
mittees. He can send his interim re
port to be considered by them and 
then, of course, Parliament can take 
action as and when the report comes. 
They (Parliament) can also advise the 
Administration through the Prime Mi
nister or through anyone on anything 
which he considers important.

SHRI SHIVAJI RAO S. DESH- 
MUKH: About the procedure, the wit
ness has pleaded that Lokpal should 
be clothed with the power to call for 
any document or paper from any De
partment or a wing of the Government. 
What he has in mind perhaps is this. 
He wants the Lokpal to be clothed 
with powers empowering him to call 
for any document or information or 
paper on any matter connected with 
the investigation. Am I right? What 
specific amendments have you in mind 
in procedural clause 10?

SHRI DIWAN: This is wh’at I had 
suggested. In some cases, there may 
be a dispute with the authorities—  
may be with the Secretary or anybody 
that such and such a file is subject to 
such and such secrecy.

If there is a dispute then only the 
conflict arises and as I submitted, you 
can empower the Attorney General to 
look into it or any one of the officers 
should be able to resolve the conflicts 
between the two authorities. Only 
where there is a conflict or difference 
of opinion, the powers should be used,

SHRI SHIVAJI RAO S. DESH- 
MUKH: I presume that the Bill clothes 
the Lokpal with the power to summon 
the witnesses or to call for documents 
and papers. If in the event of a dif
ference of opinion between the Lokpal 
and the subordinate officer to him will 
it not be a fetter to clothe the powers. 
In the event of difference of opinion 
between Lokpal ’and the officer subor
dinate to him, is the subject matter of 
investigation subject to the jurisdic
tion of the Chief Justice or Attorney 
General?

SHRI DIWAN: You have already got 
everything in the Bill. The Secre
tary will certify that. He can even re
fuse to certify if he wishes.

SHRI AKBAR ALI KHAN: He sug
gests that in the event of a difference 
of opinion, the matter should go to the 
Chief Justice.

SHRI SHIVAJI RAO S. DESH- 
MUKH: I would like to enquire from 
the witness whether we should leftve 
the nature of frivolous complaints and 
empower the Lokpal to discard them 
without investigation. This can itself 
be a source of injustice to an ordinary 
man an<i Lokpal may not have ’access 
to the common man. The witness has 
made a reasonable suggestion of the 
fact that all investigations ’and com
plaints forwarded to Lokpal should 
be investigated and should not be 
shut out. The access of people to 
Lokpal should be as broad and as li
beral as possible. In that event, the 
witness has envisaged a position that 
the Lokpal by merely going through 
a complaint would discard a complaint 
if he feels that it is a frivolous com
plaint. That envisages the position 
th’at the Lokpal would be enabled to 
discard a complaint without any in
vestigation.
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SHRI DIWAN: I don’t mean that he 

will not ask for the documents regard
ing complaints given to him. Natu
rally, his findings w ill be based on the 
information he gets from {he documen
tary evidence and others that w ill be 
supplied to him. Then, he w ill inves
tigate into the complaint and come 
to his findings. A fter all, it is a judi
cial enquiry into the facts of the case 
on the basis of documents supplied. If 
the Lokpal comes to the conclusion 
that it is a frivolous complaint, he w ill 
give a clean chit to the people who are 
concerned.

SHRI SHIVAJIRAO S. DESH- 
MUKH: My next question is in con
nection with the tenure of the Lokpal. 
The witness believes that the tenure 
should be 10 years or even life tenure 
for him. The Lokpal is supposed to 
be the arm of Parliament and the 
constitution has provided that the life 
of Parliament w ill be five years. If 
Lokpal enjoys 10 years or a life term, 
will he not be a super-parliament and 
not a wing of Parliament?

SHRI DIWAN: If he is co-terminus 
with the Parliament, then he might 
become also limb of that political 
party or this political party which 
happens to be in power at that time. 
So he should have tenure which will 
make him free even from that kind of 
influence.

SHRI BALACHANDRA MENON: 
Mr. Diwan, you have stated that poli
tical leaders are unfortunately ex
empted from the purview of this pro
vision. Will you be satisfied if  the
Members of Parliament and the
M .L .A s are brought in, because it 
will be difficult to bring in the rank 
and file of the parties.

SHRI DIWAN: To begin with that 
might be a very good idea. The wider 
the field is the better w ill be the re
sult in the matter of purification of 
public life.

SHRI BALACHANDRA MENON: 
Lakhs and lakhs of members will be 
there belonging to different political

parties. It may not be possible to in
clude some from among them.

SHRI DIWAN: You are quite right 
To begin with the M .Ps and the 
M.L.As can be there. We are only con
cerned with purifying the power. Your 
suggestion will meet the ends of jus
tice.

SHRI BALACHANDRA MENON; 
You have riaid that the President shall 
appoint the Lokpal, after consulting 
the Chief Justice of India and the 
Leader of the Opposition. If it is like 
this— the President shall appoint 
Lokpal from among a panel submitt
ed by the Chief Justice of India after 
consulting the Leader of Opposition 
that we can get people who have got 
the status— will you agree?

SHRI DIWAN: Even in what I have 
suggested the President has the un
fettered choice.

SHRI BALACHANDRA MENON: 
You arc agreeable for his selection, 
from among the panel.

SHRI DIWAN: Yes.

SHRI G. S. REDDI: You have been 
telling that the politicians should he 
purified. Is it your conviction that 
this law will purify the politicians?

SHRI DIWAN: That is the attempt 
and the hope.

SHRI YOGENDRA SHARMA: The 
Lokpal is supposed to go into the alle
gations or complaints against the Min
isters. In order to be able to impar
tially and fearlessly discharge his du
ties, how do you ensure that the 
appointment of Lokpal is not influenc
ed by the Central Government in the 
context of parliamentary democracy 
in which you have to operate? You 
know that in our system even the Pre
sident has to act on the advice oi the 
Council of Ministers.

SHRI DIWAN: We have already
discussed this question. His appoint
ment will not be co-terminus with thr- 
life of Parliament. The Cabinet will
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not be consulted in regard to this 
appointment. After taking into consi
deration the views of leader of oppo
sition, the Chief Justice will make his 
final recommendation in the form of a 
panel of names to the President who 
in his own sole discretion w ill appoint 
the person from that panel.

SHRI Y . B. CHAVAN: Mr. Diwttn, 
you are aware that the Chief Justice 
o;. tht Supreme Court is appointed by 
the President on the advice of the 
Cabinet. Has this process como in the 
way of lowering the standard of jus
tice in this country?

SHRI DIWAN: That is quite true. 
We are only strengthening the institu
tion of Justice by this. The Lokpal has 
l o  go much beyond the Chief Justice 
i nd 'also investigate complaints against 
Cabinet Ministers.

SHRI Y . B. CHAVAN: A ll that is 
to be taken care of is the independence 
of the person after appointment the 
freedom that is given for his work, the 
inode of his removal, etc. The condi
tions of work are really more import
ant. If you give complete freedom and 
<*omplete independence during his 
period of office, I don’t think there is 
any danger. The President has to func
tion on the advice of the Council of 
Ministers. Now, instead of suggesting 
amendments to the Bill, you are sug
gesting amendment to the Constitu
tion.

SHRI DIWAN: This Bill is a revolu
tionary measure, whatever revolution 
v e  can bring about, that will create 
confidence in the minds of the people.

SHRI AKBAR A Ll KHAN: As the 
Constitution stands today, the Presi
dent acts on the advice of the Coun
cil of Ministers. If there is . nything 
v^rong, the President will not be held 
responsible; either the Prime Minister 
or the Minister will be held respon
sible. That is the basis on which the 
democratic machinery work. You 
yourself agree that the Chief Justice of 
India, after his appointment, acts in
dependently. What is the fear that 
yon have here so far as the Lokpfel is

concerned? The Ministers or the 
Frime Minister, should not be consult
ed and only the leader of the opposi
tion and the Chief Justice should be 
consulted. It looks a little incon
gruous.

SHRI DIWAN: As you represent a 
certain section of people, we have 
also come across a cross-section of 
people. I am merely voicing their 
sentiments, as to what they feel.

SHRI YOGENDRA SHARMA: As
you are aware, recently, a lot of 
contradictory opinions and diveigent 
opinions have been expressed in re
gard to some of the acts of some Gov
ernors who are supposed to be free 
and impartial. That enjoins on us to 
give more thought to this problem, 
how best to appoint the Lokpal so 
that those things can be obviated.

SHRI DIWAN: You are more or less 
strengthening my argument. The less 
iniiuence of politics or administration 
is exercised in regard to the choice of 
Lckpal the better perhaps it will be 
for his eventual working. That is the 
feeling.

SHRI YOGENDRA SHARMA: You 
know Lokpal is supposed to in
vestigate allegations, etc. through 
other officers whom they may requi
sition from the various departments 
with the sanction of the authorities 
concerned. Now, if the service con
ditions of these investigating officers 
are governed by their Departmental 
heads, and the Lokpal is supposed to 
investigate into allegations against 
them, then how do you ensure that 
the investigation will be impartial?

SHRI DIWAN: That is where the 
experience, knowledge, etc. of the 
Lokpal or his assistant will come In.
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As any judicial officer, they should 
be able to see through many things. 
Therefore, I have suggested that 
even before inviting these persons he 
should call for flies so that he is 
able to sec as to what is going on 
the tile and what has happened be
fore. From the notings he will know 
very much the context of the whole 
thing. Then, later on, of course, he 
can call them, and by his training 
and expefince, I am sure, he should 
be able to sift the truth.

SHRI YOGENDRA SHARMA: 
Don’t you think that the officers 
against whom investigations are 
made should be under the Lokpal—
their Service conditions and other 
things?

SHRI DIWAN: No, Sir. Because 
the Lokpal has in any case to take 
the assistance of the various depart
ments. He should have no connec- 
tior.s with any kind of administration, 
because otherwise there is the danger 
of their again sinking back to that 
type of administration by usual con
tacts. So he must have an indepen
dent way of life, an independent way 
of working, an independent out-look, 
so that he is able to call for the files, 
then call for the people and then be 
able to sift the truth.

SHRI SAMAR GUHA: Naturally
all the Members of Parliament and 
the members of the Joint Committee 
will surely share the anxiety expres
sed by Mr. Diwan so as to clear the 
atmosphere of suspicion that is pre
valent in the country. I would ask 
one question, with reference to paras 
3 and 4 of his memorandum. Could 
you please highlight the points which 
you feel in this Bill as something like 
further agents of the Government?

SHRI DIWAN: Even for the sake 
of going for help from various agen
cies in regard to investigation of 
cases he has to get the sanction of 
the authorities, and these are things 
that are already hedging so ornny 
other things; they go on impending 
the work of the administration and

there is so called bureaucratic ap
proach. Therefore, I said that this is 
more or less to hedge his authority, 
to hedge his discretion, to hedge bis 
actions. The whole idea should be to 
make the whole administration nak. 
ed to his eye. Therefore, he uhould 
have unfettered powers and unfetter
ed facilities to work and ensure help 
of everybody.

SHRI SAMAR GUHA: By politi
cians, I believe, you mean the per
sons who have been elected to the 
legislatures, etc. On what specific 
points they can be pinpointed to have 
done certain things which are 
against. . .

SHRI DIWAN: They come as re
presentatives of the people in Par
liament and certainly they occupy 
their prestigious place or whatever 
you may call it, and some of them 
make their way to the administra
tion or some sort of interference with 
the administration. I am sure the 
hon. Members cannot be unaware of 
many things that are being talked 
about.

SHRI SAMAR GUHA: I welcome 
the Idea. The grievances of the 
Government employees may also 
come within the purview of the Lok
pal. Would you please give us an 
idea as to how Govt, servants will be 
able to have redress of their griev
ances through Lokpal?

SHRI DIWAN: I have touched up
on this already, if I may mention. 
First, he should exhaust all the re
medies open to him under the Ser
vice rules. After exhausting all 
these remedies, he may feel that 
somebody somewhere has been ini
mical to him and therefore he has 
been harmed in that manner. The 
advice of the Union Public Service 
Commission, say, for instance, is ob
tained on the basis of the record that 
is sent to them. Many of the depart
mental promotions or punishments 
are more or less based on the con
currence of the Union Public Service

2981 (E) LS— 12.
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Commission and the documents sup
plied to them. Now, the data can 
be wrong or right. Similarly it can 
happen in other cases. So, unless the 
files could be probed into this man 
has no remedy to go anywhere and 
he becomes helpless because the 
Administration— even one man high
er— give a series of bad reports and 
this man gets absolutely harmed in 
his service career. Maybe he is one 
of the hard-working but he has some 
animosity— either because of his per
sonal behaviour or on the flies. I 
know of a person— if you permit me 
to quote—-he was a peon who was 
asked to bring meals from the offi
cer’s house. He said I am not going. 
Next day he was put on the dak dis
tribution work and he was required 
to. deliver the dak from New Delhi 
to Old Delhi Secretariat and as soon 
as he would come back there wouli 
be some other dak ready for being 
delivered. So, the third day he said 
to the Officer that he was prepared 
to bring the food and he may be 
saved from this. So, my submission is 
that even these things which can 
happen and legitimately can happen 
within the rules be liable for being 
probed into. Now, where is this 
little man going for help? So, he 
should know that I have got some
body to whom I can approach for 
correction. So, gir, this is my sub- 
nission that they should have— after 
ley have exhausted all other remed- 
ŝ according to law, according to 

'heir service conditions— an ultimate 
lan like Lokpal who should be ac

cessible to everybody in every sphere 
Jf life.

SHRI SAMAR GUHA: I can ap
preciate the sentiments expressed by 
Mr. Dewan about the little man. 
Apart from the question of changing 
the Constitution when you suggest 
that the judiciary should be brought 
within the scope of Lokpal and Loka- 
yukt, what is in your mind? Is ii 
that the conduct of the judge or his 
judgement?

SHRI DIWAN: Not the judgement.
I am not referring to case work at

all. 1 am referring only to procedure. 
Thuere are so many things, for in
stance, everybody gets a notice to 
come at 10 O’clock and from 10 to 
5 P.M. his case may not be taken 
up at all. They do not even break 
up the cases for being taken up be
fore lunch and after lunch. Secon
dly, there is a man who wants a copy 
and he goes and wastes his time and 
unless he pays something he cannot 
get it. So, the procedures and ways 
of working in the courts are the 
things which he will be able to sug
gest improvement in. He cannot 
suggest in the case work. Those 
things can go In the regular course 
for appeal to the High Court, Sup
reme Court, etc.

SHRI HEM RAJ: Mr. Diwan you 
have just stated that the leaders of 
the Opposition should be consulted 
for appointing the Lokpal. Don’t you 
think that in India there Is multici- 
plity of parties and there may be no 
agreement between the different poli
tical groups, then in what manner 
you will try to solve the problem for 
the appointment of Lokpal. Have you 
any solution?

SHRI DIWAN: You have to come 
to some findlity. Hither political 
lcadefs do it or you can take the 
largest single party in Parliament or 
let some of the leaders agree and that 
may be accepted. You have to de
vise some form of opposition leader
ship in some manner and that will, 
it course, depend on the fact that if 
the Opposition wants to have a say 
in the matter surely they will also 
have to come to terms in some 
manner.

®  HEM RAJ: In the case of 
U.K. they have provided in the Act 
itself that the services of a lawver 
can be engaged. Here the case* will 
be complicated and in the Bill no 
provision has been made for anybody 
to represent his case by a lawer.

SHRI DIWAN: You can engage a 
lawyer if  you w irt to clarify further



18
but as the pei«on w ill be knowing 
his case better . . #

SHRI HEM RAJ: Do you think the 
services of the lawyer will be re
quired?

SHRI DIWAN: That depend* on 
the nature of the case. It is difficult 
to say that every case will require 
the services of a lawyer.

SHRI HEM RAJ: You want to eli
minate clause 8 sub-section 5. Now, 
even at the present ' moment the 
number 0f  writ petitions in the High 
Courts is so big that the High Courts 
are not able to cope with the work. 
If your suggestion is accepted the 
Lokpal might be burdened with so 
many complaints and allegations that 
he might not be able to— if he does 
not use his discretion— finish the 
work. Do you not think that the 
present provision gives him sufficient 
power under clause 5 to exercise his 
power in proper cases.

SHRI DIWAN: No. I do not think 
so. It does not cover where erroneous 
discretion has been used; or he may 
not have exercised the discretion at 
all. But as I said the workload is 
bound to come down later on. To 
begin with although his jurisdiction 
may be restricted yet you wjll find 
there will be a flood of complaints 
because people are pinning great 
hopes on this office, and in our other 
Institutions you get away from most 
of the pople. Everybody would like 
to go there and by and by norms 
and practice will be established and 
administration gets geared up either 
by fear or by any kind of restraint. 
Then, things, I think should straight
en themselves out and there should 
n o t be go  much workload.

SHRI HEM RAJ: In the Bill as it 
stands no positive qualifications have 
been fixed. Only negative things 
have been given i.e. such and such a 
person who belongs to a political 
party should severe his connection on 
becoming Lokpal. Do you think 
when you are talking that the Lokpal

will be the limb of the Lok Sabha, in 
that case when there are different 
political parties, will he not be in
fluenced by the different political 
parties, if he is not an independent 
man?

SHRI DIWAN: His qualifications
are laid down as those of the Chief 
Justice of India. Chief Justice of 
India, you know, has qualifications 
that he is a lawyer of so many years 
standing, so much academic qualifi
cation. A ll this you are going to 
have and then also as I have suggested 
only for this sake that his tenure 
should be long enough to give him 
independence from that control and 
since he is going to have control, 
high calibre appointment and exper
ience and all that, I think that fear 
should not be there, Btit of course, 
exceptions can be there but we hope 
that wtoen everybody exercises his best 
choice all round the country, you 
have light of that nature and thai 
light will shine.

H. H. MAHARAJA P. K. DEO: 
You suggested that the action of the 
Governors should come under the 
purview of the Lokpal. Do you sug
gest that the action of the Governor 
under Article 356 of the Constitution 
while recommending the President 
that the situation has arisen in which 
the Government of a State cannot be 
carried on in accordance with the 
proviso of the Constitution and re
commending the President's rule in 
a particular State also should come 
under the purview of Lokpal?

SHRI DIWAN If it is of public grie
vance.

SHRI S. S. DESHMUKH: If really 
a citizen is effected by the report of 
the Governor that the Government 
of the State cannot be carried on 
under the Constitution, what more 
public thing can be?
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SHRI DIWAN: What he has to see 

is that the discretion he has exercised 
has not been influenced by any kind 
of corruption.

H. H. MAHARAJA P. K. DEO: 
When the Governor is being influenc
ed by some partisan interest and he 
is recom m ending to the President 
which is not above board, do you not 
think that such a kind of Governor 
should also com e under the purview  
of the Lok Pal.

SHRI DIWAN: The process of im
peachment is there.

H. H. MAHARAJA P. K  DEO: 
In the Constitution President can be 
impeached and not the Governor. 
Governor can hold office at the will 
of the President. Under these cir
cumstances do you not think that 
such an action of the Governor is 
questionable and where prima facie he 
is acting on partisanship; should it 
be under the purview of Lok Pal?

SHRI DIWAN: Yes, I entirely agree 
with you.

MR. CHAIRMAN: We thank Mr. 
Diwan for coming over here and giv
ing us instructive and valuable sug
gestions. We finish for the day. We 
shall meet to-morrow at 3 p.m. at the 
same place.

In the mean time may I remind all 
of you for dinner and request all of 
you to coma.

SHRI DIWAN: You are the mdst 
important people in the country and 
I have come to beg of you just as 
you have put on the letter that you 
have sent to me in regard to the 
etiquette put in a detailed manner 
and I have appreciated it. Parlia
ment may issue same instructions to 
the Government to send instructions 
in similarly detailed manner to the 
Administrative Officers, Administration 
and Offices to observe similar
etiquette to the people because they 
are still working in that old burea- 
cra<ic British ways when the British 
were Nour master. I remember as an 
first officer when started Service not 
to keep chair in my room so that
nobody could come and sit in my
room. So, I would request some kind 
of detailed instructions because that 
will take away go much suspicion 
and even cuts half the workload by 
this very thing.

I have to request that a kind *>f—  
courtesy should be shown to the peo
ple when they come and that should 
be observed. They should keep a 
copy of the Circular and put it in 
their room just as you say. That is 
my submission and a little sugges
tion, if you could kindly do.

MR. CHAIRMAN: We shall keep 
that in mind.

(The witness then withdrew)

(The Committee then adjourned)
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(The witnesses were called in and 
they took their seats.)

Direction 58 of the Directions by the 
Speaker under the Rules of Procedure 
and Conduct of Business in Lok 
Sabha was read out to the witnesses 

by the Chairman.

MR. CHAIRMAN: Shri Bhatnagar,
we have got your memorandum and 
if you want to explain it further or 
add to it, you may do so.

SHRI BHATNAGAR: I have only
two amendments to the suggestions 
that I have given. The first one is 
that on page 2, paragraph 6, sub
paragraph (iv), before kindly
insert—

“and the executive refuses to 
intervene because of these court 
proceedings” .

The second is that on page 4, sub
paragraph (viii), before kindly 
add—

“and where the mala fides of 
the complainant are evident, 
action shall be taken to proceed 
legally against him”.

I have nothing else to add to what 
I have said in the memorandum.

SHRI AKBAR ALI KHAN: How
long has your organisation been 
working?

SHRI BHATNAGAR:
ten years.

For about

SHRI AKBAR ALI KHAN: Could
you give us any idea of your mem
bership?

_HRI BHATNAGAR: The organi
sation covers the whole of India and 
there are several hundreds of them.

SHRI AKBAR ALI KHAN:
you not got a registered?

Have

SHRI BHATNAGAR: 
gistered body.

It is a re-

SHRI AKBAR ALI KHAN: Can
you not give an approximate figure?

SHRI BHATNAGAR: I shall sup
ply it if you like.

SHRI AKBAR A LI KHAN: What
are the aims and objectives of your 
organisation?

SHRI BHATNAGAR: 
to the soeM y;

To do good

SHRI AKBAR A U  KHAN: Now,
I come to your Memorandum. On 
page 2, in paragraph 6, you have 
mentioned cases which should be in
vestigated by the Lokpal and Loka- 
yuktars. You want that all these 
cases should be looked into by the 
Lokpal?
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SHRI BHATNAGAR: Yes.

SHRI A K BA R  ALI KHAN; Have 
you got any idea as to how many 
cases are pending in our High Courts 
and other courts?

SHRI BHATNAGAR: I do not
nave any idea. But I can give an 
example . . .

SHRI AK BAR ALI KHAN: I want 
to know whether you have any idea 
as to how many cases are pending in 
High Courts and other courts.

SHRI BHATNAGAR: There may
De several. But I have no idea.

SHRI AK BAR ALI KHAN: The
judiciary starts from Munsif right 
upto the Supreme Court. Do you 
think that after all that it should 
again be investigated by the Lokpal?

SHRI BHATNAGAR: Yes.

SHRI AK BAR ALI KHAN: Now
many lokpals do you enviesage then? 
There are thousands of judgments 
and you want Lokpals to look into 
those judgments.

SHRI BHATNAGAR: There is a
feeling in the minds of people that to 
get justiee has become impossible 
How to remove that feeling?

SHRI A K BA R  ALI KHAN: You
say that the judgments that have 
been given should be looked into and 
corrected by Lokpals. In that case 
have you any idea as to how many 
Lokpals will be required?

SHRI BHATNAGAR; Only one 
Lokpal and two or three Lokayuktas.

SHRI AK BAR  ALI KHAN: You
want the Lokpal to be an appellate 
court to the Supreme Court, the High 
Courts and other courts.

SHRI BHATNAGAR: In paragraph 
7 of my Memorandum, I have stated:

•That, therefore, what is re
quired is a machinery with Sup
reme and mandatory powers and

unless this is done, no ameliorft* 
tive measures w ill yield any re
sult.”

SHRI A K BAR ALI KHAN: You
want the Lokpal to give punishment 
also, say, 3 years or 6 years or what
ever it is.

SHRI BHATNAGAR: Yes, if it is
necessary.

SHRI AK BAR  ALI KHAN: You
want the Lokpal to be the appellate
authority?

SHRI BHATNAGAR: Yes.

SHRI A K BAR ALI KHAN; You 
want the Lokpal to cancel whatever 
judgments the different courts have 
given with the best of intensions and 
you want the Lokpal to pronounce 
punishment and no appeal to that.

SHRI BHATNAGAR: Yes. It
should be the final authority.

SHRI AK BAR ALI KHAN: How
many cases do you think will go to 
the Lokpal?

SHRI BHATNAGAR: From the
whole of India, it may be a thousand 
cases.

SHRI AKBAR ALI KHAN: That
means you have no idea. You want 
a proper inquiry. That is what you 
have stated on page 5. What do you 
mean by it. Do you mean to say 
that before the Lokpal, the lawers 
will appear and the evidence will be 
recorded?

SHRI BHATNAGAR: The lawyeri
need not appear. Only the documen
tary evidence w ill suffice.

SHRI AKBAR ALI KHAN: If
somebody wants to have a lawyer, he 
should not be allowed. What is your 
view? Do you want the lawyers to 
appear and whether the oral evidence 
should be taken or not?
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SHRI BHATNAGAR: Yes.

SHRI AKBAR ALI KHAN: Who
will examine and cross-examine the
witnesses?

SHRI BHATNAGAR: There is no
need of cross-examining. The Lok
pal can examine the documents and 
decide the case.

SHRI AKBAR ALI KHAN: You do 
not want oral evidence.

On page 7, you say that the pro
cedure should be according to the 
Criminal Procedure Code.

SHRI BHATNAGAR; It is just a 
suggestion. I am not a technical 
person.

SHRI A. D. MANI: May I ask the
witness whether he can bring for 
ward before this Committee the 
cases where the judgment has been 
given but justice has not been done. 
You say that you have got a large 
number of cases. We would lijce to 
examine those cases.

SHRI BHATNAGAR: I have not
used the word ‘large’ anywhere.

SHRI A. D. MANI: Even one case
w ill do. You give us the documents 
to show that justice has not been 
done even though judgment has been 
delivered by an appropriate court in 
the country.

SHRI BHATNAGAR: You are re
ferring to paragraphs 3 and 4 of my 
Memorandum.

SHRI A. D. MANI: This is what 
you have stated;

“That documentary evidence 
can be produced and copies 
thereof will be supplied to the 
Hon’ble Members if desired to 
substantiate the above and to 
show that the Government autho
rities and the Government advo
cates have been deceived the 
Hon'ble supreme Court which is

the highest judiciary of the 
land.”

This is a very serious charge. Apart 
from it being a contempt of the Sup
reme Court, to say that it has been 
deceived, we would like you to tell 
us what are those cases.

SHRI BHATNAGAR: I can pro
duce the documents if you givu w  
time.

SHRI A, D. MANI: You are mak
ing a very serious .statement before 
the Parliament Committee that the 
Supreme Court has been deceived in 
some cases.

SHRI BHATNAGAR: I have docu
m entary evidence. If you give me 
time, I can produce it.

SHRI A. D. MANI: When you
come before Committee, you should 
be ready with the documents.

SHRI BHATNAGAR: 1 received
the notice only day before yesterday.

SHRI A. D. MANI; This is a very 
serious statement about the Supreme 
Court. Mr. Chairman, thin is a Par
liamentary Committee before whom 
the Supreme Court is being attacked 
and the witness is not ready to pro
duce evidence. I would suggest to 
the witness, in order to avoid com
plications, that either he should with
draw this statement because it is a 
serious reflection on the Supreme 
Court or produce documentary evi
dence.

SHRI SAMAR GUHA: The wit
ness says that if the Members want, 
he can produce documents. If the 
witness insists on the observation 
that he has made— that is a serious 
observation— he should produce the 
documents and those documents 
should be circulated among the 
Members.

SHRI BHATNAGAR: I am ready
to produce It. • . .
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SHRI AK BA R  ALI KHAN: Does
tii* witness realise its implications? 
He is before a very responsible Com
mittee. He may think over it.

SHRI BHATNAGAR: I under
stand that.

MR. CHAIRMAN: A  point of order 
has been raised. The Committee is 
not here to look into the judgments 
of the Supreme Court. That w ill be 
done by the Lokpal if and when an 
office is created. The evidence that 
you want to produce can be produc
ed before the Lokpal and not before 
the Committee. The Committee here 
is only meant for formulating this 
law and after we have made this law 
and after it is passed into an Act by 
the Parliament, then only the Lokpal 
will come into existence. As I have 
warned you before, unless you say 
that it is a confidential matter, it w ill 
be publicised; then outside we do rot 
know what w ill happen to you.

SHRI A. D. MANI: We have re
ceived a very serious allegation about 
the Supreme Court of India, that it 
has been deceived by government 
authorities and government advocates. 
It may or may not be true, but I feel 
that in the interest of the reputation 
of the Supereme Court, we would ask 
the witness to withdraw this para
graph.

SHRI SAMAR GUHA: It is not
our business here to exonerate the 
Supreme Court. If the witness feels 
that he has got the documentary proof 
and that he can stand the result and 
reaction of that, I think, he should 
have the right and we should have 
the benefit of receiving the documents 
that he might send. But he must be 
conscious of the results and reactions.

MR. CHAIRMAN: I warn the
witness. Whatever he states here will 
be, unless it is specified that it is a 
confidential matter, a public docu
ment and he has to t»**r the conse? 
quences of it.

SHRI BHATNAGAR: 1 have stu
died the matter. I have given ia 
writing. If you give me time, 1 can 
produce the original documents.

MR. CHAIRMAN: We are not here 
v.o take such documents, We are a 
committee to go into the Bill and to 
make such amendments as we think 
proper, so that it w ill be produced 
before the House in a proper form. 
We are not supposed to look into such 
evidence or witness to see whether 
it is defamatory or not. 1 again warn 
you that this is the position. If you 
still want to withdraw this paragraph 
now, you can do so, or if you want 
to continue, you can, but we shall 
not be responsible for that.*

SHRI A. D. MANI: One cf the
hon. members has suggested that the 
witness has got the evidence and that 
he could place it before us. He is 
not ready today with the evidence. 
Suppose the evidence comes. We are 
not a judicial body to sit in judgment 
over the Supreme Court. We have 
to refer the matter to the Supreme 
Court saying, ‘this is the evidence 
that has come before us; please look 
into the matter*. Then the witness 
will get into trouble. In the interest 
of the witness himself, I would ask 
him to consider withdrawing the 
statement. If, however, he wants to 
stand by it, he can. But once the 
matter comes before us, it will be our 
duty to refer the matter to the Sup
reme Court.

SHRI TENNETI VISWANATHAM: 
The witness has said that he is ready 
to produce the evidence and that he 
stands by what he has said. It is, of 
course, good of you to have warned 
him once. That is alright. But when 
he is prepared to do that, I do not 
think that we should keep on saying, 
'take care of the consequences*. Where 
does this lead to? Th* Lokpal Bill 
itself* is intended for a certain pur
pose. Things are happening in this 
country which are not cognizable 
under the four corners of law, There
fore,v we require certain other insti
tution??, certain other authorities, to
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be appointed. Now the witness is 
trying to build a case that such an 
institution is necessary. There are 
cases to his knowledge, as he says, 
that even the highest Court in the 
land has been deceived. What is the 
great seriousness about it? There are 
quite a number of cases where wrong 
judgments have been obtained. Some
times the court makes an error. 
Therefore, please do not try to rub 
it into him saying that this is danger
ous. This is a Committee where we 
should get into all th« danger that is 
possible. There is no harm. Let 
him produce the evidence. We are 
not here to pronounce judgment on 
the correctness or otherwise of it. He 
says that he has certain papers to give 
us. What is the objection in taking 
them?

SHRI AWADHESHWAR PRASAD 
SINHA: As you have very rightly 
pointed out, Mr. Chairman we are 
here to see that this Bill is amended 
in a manner best suited to the objects. 
The witness has made rather serious 
allegations against the Supreme Court 
and he says that he is prepared to 
stand by them and he is prepared to 
produce the documents before us. < 
But it is none of our business to 
gather papers from him and send to 
the Supreme Court as Mr. Mani has 
said. This is none of our business. 
This is perhaps the 60th Select Com
mittee of which I am a member. This 
is never done by the Select Commit
tee. These papers, if they come, have 
to be filed. That is all. If it goes 
out, then this will be a matter bet
ween him and the Supreme Court. 
We need not worry about that. It is 
not relevant here.

SHRI HEM RAJ: He says that he
has got certain evidence in his pos
session. What he says is about facts 
and not anything about the legal 
aspect of it. On facts the judgment 
may go in favour of the appellant or 
complainant, but due to the law of 
limitations he may be barred. There

might be such cases. So, whatever 
facts he wants to put, let him put 
before the Committee. Of course, it 
is none of our business to refer them 
to the Supreme Court.

SHRI SAMAR GUHA: One of the
members has pointed out that the 
matter is not relevant. It is quite re
levant because even yesterday an
other witness suggested that the jur
isdiction of Lokpal should be extend
ed to judiciary also. That is a ques
tion which we shall take up ourselvei. 
If certain documents are produced 
before us and are circulated among 
the members, that may even streng
then the logic of the suggestion that 
the jurisdiction of Lokpal should be 
extended to judiciary. Therefore, I 
consider that the documents cited are 
quite relevant.

MR. CHAIRMAN: Mr. Mani, you
can ask your questions now.

SHRI AKBAR ALI KHAN: Will
he produce the evidence?

MR. CHAIRMAN: If he wants, he
can produce. We are not a Commit
tee to pass judgments on such things. 
His idea is to strengthen his argument 
for creating a Lakpal. I think, thi# 
is all that he wants. If he makes 
certain allegations, we are not con
cerned with them.

SHRI BHOLANATH MASTER: 
There is no question of allegation in 
this. He says that there is a defect 
in the procedure of arguing the case 
before the court by our competent 
legal authorities, and he wants an 
improvement on that and he wants to 
produce some documentary evidence 
in support of that. If he is prepared 
to take the risk then he can substan
tiate the allegations.

SHRI BHATNAGAR: If you would 
give me a week’s time, then I shall
produce copies of the docuiqents.

SHRI K. S. RAMASWAMY: What
is the purpose of getting those docu
ments? ■'
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MR. CHAIRMAN: Even if you

produce evidence, it is not going to 
help us. We are sitting here in a 
committee to amend the Bill before 
us and to find out what the powers 
should be and so on. How things 
bave happened in the High Court or 
the Supreme Court is no concern of 
ours. If you want to produce the 
document, we shall not deny you of 
the opportunity of producing it.

SHRI BHATNAGAR: If you want 
to be convinced, I am ready to pro
duce it. If you do not want, then I 
would not produce.

MR. CHAIRMAN: Parliament is
convinced that a Lokpal is necessary 
and that is how this Bill has come 
up. Further than that, I do not see 
tbe necessity to produce any such 
document.

SHRI BHATNAGAR; I do nut in
sist that I should produce it. Unless 
I am asked I am not producing it. 
Therefore, I have said that if desir  ̂
ed I shall produce it.

MR. CHAIRMAN: I warned you in 
the beginning, I warned you in the 
middle and again I am warning you. 
Certain allegations against the Sup
reme Court are being made, and they 
are a part of a document now. It is 
bound to go out. When it goes -out. . .

SHRI BHATNAGAR: This is not 
secret.

MR. CHAIRMAN: If you are pre
pared to take the consequences; then 
we have no objection and we are not 
going to stand in your way

SHRI BHATNAGAR: These are
hard facts.

SHRI A. D. MANI: I now go on
to the detailed suggestion made by the 
witness. He says in paragraph that 
the Lokpal should not be over 60 
years of age and no extension of ser
vice beyond the age of 65 should be 
granted. In this connection I would 
like to ask him whether in clause 5 
of the.Bill he wou^d think ofauggeat-

ing a pension for the Lokpal so that 
the Lokpal will be the highest office 
in the country more or less, because 
a man holding office for five years and 
drawing a pension and higher than the 
Chief Justice of India would be thj 
highest man in the land. Would he 
like to suggest a pension also, apart 
fiom the age limit that he has sugges
ted?

SHRI BHATNAGAR: My humble 
suggestion ig that he should be a social 
man of respect and should work hono- 
rarily.

MR. CHAIRMAN: Honorary work
ers have failed everywhere, as we 
have all experienced.

A| D. MANI: Does he want

S  t h ^ S -  #° re Ch0sen on the advice 
Jf .Justice and the Leader
l 19 h/  ^ S i0n 0r the Chief
nth 8? ° r has he * ot anyother suggestion to make about the 
choice of the Lokpal?

SHRI BHATNAGAR: This position 
would be a position of onerous respon
sibility and a religious-minded and 
God-fearing man shou’d be appointed 
to that post.

SHRI A. D. MANI: I would now
go on to page 5 of your memorandum 
regarding clause 8(4). You say that 
the time-limit should not apply to 
cases where the person has been seek
ing relief diligently. I think this sec
tion will not be in conformity with the 
procedures of the Income-tax Depart
ment in respect of investigation of 
offences. I believe that under the In
come-tax Act, 12 years is the limit 
prescribed for investigation of offen
ces. If a person honestly believes that 
a certain concern has defrauded the 
exchequer of large sums of money by 
forging incorrect returns and it flies 
beyond a period of five years pres
cribed in the Act, then the Lokpal 
will be prevented from inquiring into 
the allegation. May I know whether 
he would like the duration of the 
offence to be limited to the period
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allowed under the income-Ux rules 
so that the matter can be inquired in
to if it falls within the procedures 
and periods prescribed by the income- 
tax Department?

SHRI BHATNAGAR: There should 
be no time-limit, so far as the Lokpal 
is concerned.

SHRI A. D. MANI: Even for 100 
years or 50 years.

SHRI BHATNAGAR: Very recently 
the President decided a 20-year-oid 
case.

SHRI AKBAR ALI KHAN: Do you 
suggest that a man who does not be
lieve in God should not be made 
Lokpal?

SHRI BHATNAGAR: I want a man 
of integrity.

SHRI HEM RAJ: Have you seen and 
studied the legislation enacted on tins 
subject by other countries?

SHRI BHATNAGAR: No.

SHRI HEM RAJ: From what you 
have stated at page 7 of your memo
randum in regard to clause 8, I find 
that you want both legislative as well 
as executive and administrative pow
ers to be given to the Lokpal and 
Lokayuktas.

SHRI BHATNAGAR: Such power is 
already given in the Bill.

SHRI HEM RAJ: Under the Bill only 
recommendations are to be made by 
him but under your scheme you sug
gest that executive as weU as judicial 
powers should be given to him. •

SHRI BHATNAGAR: I am against
recommendatory powers. t,:« . ,m

SH RtH EM  RAJ: You want 
cutive powers also. You say thfit so 
far as .fhe complained fis concerned, 
he should not send a copy of tbat com
plaint to the officer against whom the 
complaint 4s made. , \ c , . •. .

SHRI BHATNAGAR: I say that 
when a complaint is filed, n should 
be sent to the Government servant 
concerned and as soon as his explana
tion is received, a copy of his 
explanation should be supplied to the 
complainant.

SHRI HEM RAJ: Under your
scheme, it wil; apparently take a long
er time.

SHRI BHATNAGAR: The com
plaint should be sent to the head of 
the office or secretary. Government 
procedure is such. If a complaint is 
made against a joint secretary, we 
cannot address it to the joint secre
tary.

SHRI SAMAR GUHA: You say in
page 2 that “documentary evidence 
can also be produced to show that 
forts have been made even to destroy 
Government records to make evidence 
disappear”. Have you any documents 
with you now?

SHRI BHATNAGAR: No. not just 
now. But if I am given time, I can 
produce them, say, on the 14th of 
this month.
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MR. CHAIRMAN:. *1 am prepared 
to receive a n y ; documents he produ
ces. But I do not know whether we 
shall be able to pass any judgment 
on that* ?

SHRI SAMAR GUHA: It is not
our business to pass a judgment on 
it. But it may help us to formulate 
the Bill in such a way as to be .use
ful. For instance, we. may know 
whether even litt!e man in the Gov
ernment should be included within 
the jurisdiction of this Bill.

Mr- Chairman; 
no Member is barred from p u ttin g s



.2 5

question. * But if you are opening a 
case decided by the Supreme Court 
and you are going into the motives 
of that decision that will be very 
much beyond our parliamentary 
privileges. You have told him that 
it is open to him to send any docu
ment. But we need not go out of the 
way to invite documents.

SHRI TENNETI VISWANATHAM: 
I think we are arguing a little too 
much on this point. If he wants to 
produce any document, we will do 
whatever is possible; if we could use 
it, we shall use it; if we could not 
use it, we need not use it.
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SHRI BHATNAGAR: I am ready
to produce the documents if the Com
mittee so desires. You may satisfy 
yourself whether the allegations are 
correct or not.

MR. CHAIRMAN: It is up to you; 
if you want, you may produce any 
document you like.

SHRI AWADHESHWAR PKASAD 
SINHA: Let us proceed with the Bill. 
It is for the witness to produce or not 
to produce the proof.

MR. CHAIRMAN: Yes, Mr. Tankha.

SHRI S. S. N. TANKHA: As I un
derstand it, the witness has made cer
tain allegations about what has hap
pened either in the court or outside. 
This merely shows that he thinks 
that the appointment of Lokpal is 
necessary. Beyond that, we need not 
ask him to produce any evidence. If 
it is a statement of a matter of fact to 
show that the Government Advocate 
has acted wrongly or has misled the 
court, that fact has been given by 
him, and we need not ask him to

prove if such a thing has happened or 
not. There is no question of defamation.
I am affraid Mr. A. D. Mani lias 
wrongly understood the witness. The 
witness has stated that the Supreme 
Court has not done any wrong but 
that it is believed that those people 
who had put forward the case b efo e  
the Supreme Court acted wrongly. 
This is a mere allegation. We need 
not enquire into it, or call him to pro
duce any evidence. He has mention
ed various irregularities. They may 
or may not .have happened; we need 
not receive any document in iliat con
nection. Either you believe him or 
disbelieve.

SHRI TENNETI VISWANATHAM: 
When he savs he has the document to 
prove it, and if you say that you do 
not want the documents, we are un
necessarily proceeding with that mat
ter. Having invited him to give evi
dence on the Bill, ’ et us hear what ne 
has got to say on the Bill. Let us 
proceed with the Bill proper. I re
quest the Chairman to proceed with 
the Bill.

SHRI SAMAR GUHA: The hon. 
witness has suggested that the Lokp*. 
to be appointed should not be more 
than 60 years of age. That is the up
per limit. I would like to ask him 
whether he feels {hat there should be 
a lower limit.

SHRI BHATNAGAR: It shou.d be 
below 50.

SHRI SAMAR GUHA: What is the 
minimum? Not less than what?

SHRI BHATNAGAR: It should not 
be more than 60.

SHR SAMAR GUHA: Should it be
not less than 30, 35 or 40? What 
should be the lower limit? For in
stance, after 65, one may lose one’s 
powers of judgment. But, at the same 
time, there is the question of matu
rity. We are giving the responsibility 
tn a person, almost parallel to the 
C hitf Justice of the Supreme Court. 
Therefore, it is a question of maturity. 
So. at which age do you consider them 
to K* mature enough to be appointed 
as Lokpals?



SHRI BHATNAGAR: According to 
our Shastras, a man should retire after 
the Age of 50.

SHRI SAMAR GUHA: So far as the 
upper limit is concerned, it Is quite 
clear. What should be the lower 
limit?

SHRI AKBAR ALI KHAN: Should 
you suggest the minimum age Ao be 
25?
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“That all complaints should re
ceive highest priority and must be 
decided within a period of one 
month or two at the latest. No 
Government Servant should be 
allowed to keep the same with 
him for a period of more than a 
week; ”
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SKRI BHATNAGAR: You can make 
it oho month; I appreciate your idea.
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SHRI BHATNAGAR: Hhe has to
pronounce judgment only.
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SHRI BHATNAGAR: But there
should be some limit. The Lokpaj 
makes recommendations to the Secre
tary, and if he takes three months’ 
time and they do not agree to the re
commendation, they can go to the Pre
sident and. the President may take up 
the matter with Parliament. That 
will take years then.

SHRI K. S. RAMASWAMY: Para
? on page 3 relates to the complaints 
given to the Ministries and the depart
ments. They are suggestions for im
provement as to how deal with 
complaints. They do not deal with 
Lokpal.

SI1RI BHATNAGAR: Yes; they arc 
suggestions towards improvement

SHRI K. S. RAMASWAMY: Wc*
are not going into the question as to 
how the departments are working.

SHRI TENNETI VISW ANA- 
THAM: According to you, the Lokpal 
will have jurisdiction over minister*, 
Government officials and .Tjdges. 
That means, if he makes an -rlverse



remark against a Supreme Court 
Judge or a Minister, let alone a small 
fry like an MP, they w ill have to 
quit office.

SHRI BHATNAGAR: Yes.

SHRI TENNETI VISWANATHAM: 
So, you have in your view a very 
superior person whose word should 
veto everything that has happened. 
Do you think that a single man's 
judgment is so infallible as to be 
given such wide powers? Don’t you 
think a tribunal will be better than a 
single man?

SHRI BHATNAGAR: That would be 
much better.

SHRI TENNETI VISWANATHAM: 
You know under the Constitution to 
safeguard democracy, courts Were 
given a superior position. If you now 
put somebody over the Supreme 
Court, don’t you think the safeguards 
of democracy will pass from courts 
to a single man?

S1IR1 BHATNAGAR: No.

SHRI G. S. REDDI: Do you think 
our santam dharma can be establish
ed by these amendments you have 
suggested?

SHRI BHATNAGAR: I think so.

SHRI YOGENDRA SHARMA: 
i ’rom your memorandum it appears 
you want the deletion of section 12, 
which lays down the procedure by 
which Parliament comes into the pic
ture. Don’t you want Parliament to 
come in the picture at any stage?

SHRI BHATNAGAR: I want that 
the Lokpal should have mandatory 
:tud not recommendatory powers. 
Otherwise, his recommendation may 
be rejected. If it goes to Parliament, 
it will take years. In the case of the 
Supieme Court also, Parliament does 
not come into the picture. Similarly 
heie also Parliament should not come 
in. But if the Lokpal has done some 
th n  ̂ wrong, then he should be pu-

niched. In that case Parliament com
es into the picture, only when the 
Lokpal does not work satisfactorily. 
That is why I have suggested in page
4, para 9 (ii) that the words “shew
ing partisan attitude’* should be ad
ded after “misbehaviour oi in
capacity” .

SIlRj YOGENDRA SHARMA: Sec
tion 12 lays down the procedures 
through which Parliament may be 
seized of the matter. But you want 
its deletion.

SHRI BHATNAGAR: I want that
Lok Pal shou’d have mandatory 
rowers and Parliament should not in
terfere in his judgment.

SHRI YOGENDRA SHARMA: S*,
in thi! normal course, you want Uiat 
Parliament should not interfere, but 
in certain cases you want Parliament 
to interfere.

SHRI BHATNAGAR: Parliament
should interfere only when the Lok
pal has done something wrong.

SIIRI YOGENDRA SHARMA: You
want section 20 to be deleted. It 
ueals with the exclusion of judiciary, 
election machinery, etc.. In your am
endment No. 12 you want that a per
son should be able to complain to the 
Prime Minister or the President 
against the Lokpal. If these two are 
taken together, what does it mean? 
According to you an authority should 
be created who will go into the con
duct of everybody— the highest exe
cutive, the highest judiciary, the elec
tion machinery and all. At the sam<? 
time you want that somebody should 
have the power to complain to the 
Prime Minister against this Lokpal. 
In a system of parliamentary demo
cracy Prime Minister is the leader of 
the majority party. These two things 
taken together means that you make 
the leader of the majority party al
most a dictator.

SHRI BHATNAGAR: My humbic 
submission is that when the Lokpal 
will have mandatory powers para 20 
has no force. Then I have suggested



-!8
that the words “misbehaviour or in
capacity” may be substituted by 
“misbehaviour or incapacity or show
ing partisan attitude.”

SHRI YOGENDRA SHARMA: On 
the one hand you want the Lokpal 
to be independent and invest him 
with the highest authority. On the 
hand you propose an amendment 
which makes the Lokpal dependent 
on the Prime Minister. How do you 
recoi/cilc the two?

SHRI BHATNAGAR: Then instead 
of “Prime Minister” you may say 
“President of India” .

SHRI S. S. N. TANKHA: Your
memorandum contains more or less 
objections to the procedure which is 
observed at various levels at present 
and from that I understand tli.it you 
have suggested that these procedural 
thing* should be removed in order to 
make the functioning of the Lokpal 
moie effective. Is that not so?

SHRI BHATNAGAR: Yes.

SHRI S. S. N. TANKHA: You have 
asked that mandatory powers should 
be given to the Lokpal. What are 
th? restrictions in the Bill which ac
cording to you restrict the actions of 
the Lokpal. ~

SHRI BHATNAGAR: Look at page 
7 of the Bill where in the bottom 
two lines it is said: “if the complain
ant has had any remedy by way of 
proceedings before any tribunal or 
court of law” .

SHRI S. S. N. TANKHA: You must 
realise that the courts have various 
stages through which a person can go. 
If there is something wrong in the first 
judgment he can get it reversed in 
the second court. He can go higher 
up and ultimately go up as far as the 
Supreme Court. If a complainant is 
not satisfied with so many judgments 
one after the other what is the guaran
tee that a single judgment o- a single 
order of the Lokpal will satisfy him.

SHRI BHATNAGAR: Then there is 
no need for a Lokpal.

SHRI S. S. N. TANKHA: He has 
been given unlimited powers to act 
in any manner he considers proper.

SHRI BHATNAGAR: His powers 
have been restricted.

SHRI S. S. N. TANKHA: The pro
cedure for the Lokpal is mentioned 
in the Bill, that he w ill get files from 
anywhere he thinks proper and so on. 
Do you think any Lokpal wi'l be a 
superman who will satisfy even mem
ber of the public? The moment you 
give him powers that you wish to be 
given he will become an obstacle and 
will be criticised by everybody.

SHRI BHATNAGAR: On page 8
of the Bill it is said that the Lokpa< 
shall not take any action or conduct 
any investigation in the case of any 
complaint involving a grievance or al
legation which has been enquired into 
or referred to a Commission of In
quiry under the Commission of In
quiry Act.

SHRI S. S. N. TANKHA: If a court 
or a tribunal has given a finding and 
you say that finding does not satisfy 
the complainant how then can you 
say that the finding of the Lokpal w i7l 
satisfy him?

SHRI BHATNAGAR: So there is no 
need for Lokpal.

SHRI S. S. N. TANKHA: There are 
m any other matters which he can do. 
The Lokpal has not been given the 
right to criticise the judgments of 
courts or take up matters which have 
already been gone into by the courts. 
But there are a lot of other things laid 
down in the Bill which he can do.

SHRI BHATNAGAR: Every person 
has a right and every action can be 
challenged in a court of law.

SHRI S. S. N. TANKHA: Such ac
tions cannot be challenged in a court 
of law can go to, him.
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SHRI BHATNAGAR: For instance?

SHRI S. S. N. TANKHA: There are 
«;o many matters which cannot or 
jnay not go because there is no pro
vision for them. But if the final jud
gement of the highest court does not 
satisfy a person, how are we to believe 
that the Lokpal’s order w ill satisy 
him?

SHRI BHATNAGAR: I have quoted 
instances In paragraph 6 of my sug
gestions.

SHRI S. S. N. TANKHA: I hope, 
you will agree with me -hat the best 
judgment of one person, however 
eminent he may be, cannot be or may 
not be as good as the final judgment 
or five eminent judges.

SHRI BHATNAGAR: But what is 
the remedy for cases which I have spe
cified in paragraph 6 of my sugges
tions?

SHRI S. S. N. TANKHA: I do not 
challenge those facts. They may be 
true or may not be true; we do not 
know. But even if they are true, the 
Lokpal is being appointed l0 into 
all those things where the matter can
not go to the courts of law.

SHRI BHATNAGAR; According to 
the statement of objects and reasons of 
this Bill the need for creating the 
post of Lokpal was felt because the 
Commission made an interim report in 
which it took note of the oft-expres
sed public outcry against the preval
ence of corruption, the existence of 
wide-spread inefficiency and the un- 
Tesponsiveness of administration to 
popular needs. How do we meet this 
need if the Lokpal is not given manda
tory powers?

SHRI S. S. N. TANKHA: What do 
you mean by ‘mandatory powers'? 
Whatever powers are given to him are 
mandatory. If he finds it reasonable 
he can at once refer to any authority 
or officer and that officer is bound to 
furnish the Information.

SHRI BHATNAGAR; What about 
the cases specified in paragraph 8 of 
my suggestions? Suppose, I have got 
a general grievance. I approach a 
court of law and the court says that it 
is not justiceable. I *0 to the Hign 
Court and the High Court rejects and 
the Supreme Court also rejects it. I 
do not get redress from any source. 
For that purpose the Lokpal is being 
appointed.

SHRI S. S. N. TANKHA; He is not 
being appointed to question the find
ings of the courts. He will exercise 
his authority where the courts do not 
come in.

Then, you have suggested that the 
maximum age of the Lokpal should be 
65 years.

SHRI BHATNAGAR: You can fix 
any age. Any good man of any age 
can be appointed.

SHRI S. S. N. TANKHA: I well tell 
you what difficulties may arise in the 
appointment of a person with the 
maximum age of 65 years. The Sup
reme Court Judges go up to the age 
of 65 and the High Court judges up 
to the age of 60. The idea behind the 
provisions in the Bill is that the per
son to be appointed as Lokpal should 
be one who should hold the status of 
the Supreme Court Chief Justice. If 
the maximum age is 65, a retired 
Supreme Court judge cannot be ap
pointed.

SHRI K. S. RAMASWAMY: You
have levelled certain charges against 
Government servants, Government ad
vocates and against the Home Ministry 
specially, that they have not brought 
forth certain documents in the court. 
Did you ever care to bring this matter 
to the notice of the Central Vigilance 
Commissioner, the President or any 
Member of Parliament?

SHRI BHATNAGAR: Now you have 
invited these suggestions and I have 
given them. It is up to you; you can 
bring them to their notice. This is 
the first time that I have brought 
them out.

2981 (E) LS—3.
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MR CHAIRMAN: I thank you, Shri 
Bhatnagar, for coming over here and 
giving your suggestions. We shall 
look into all the suggestions that you 
have given and shall decide about it.

SHRI BHATNAGAR: I am also 
thankful to you for afltordlng me an

opportunity to pay my respects to you 
and to make these suggestions.

(The witnesses then withdrew)

(The Committee then adjourn***

j
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tive Reforms).
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<The witnesses were railed in a;?d 
they took their scats).

MR. CHAIRMAN: Today we have
the representatives of the Ministries 
of Commerce, Industrial Development 
and Company Affairs, Home Affairs, 
Finance tod  Steel, Mines and Metals. 
We shall start with Shri N. N. Wan- 
choo.

SHRI N. N. WANCHOO: I have al
ready sent a note to the Committee 
expressing our views on this subject.

SHRI AKBAR ALI KHAN: We have 
gone through your note. Do you 
think in the best interests of the un
dertaking any public sector employee 
should be kept out of this Bill?

SHRI N. N. WANCHOO: As I have 
explained in this note, by and large,

Spokesmen 

Shri N. N. Wanchoo, Secretary.

Shri K. B. Lall, Secretary

1. Shri P. Govindan Nair, Secretary
2. Shri M. S. Nanjundiah, Director

Shri N. K. Mukarji, Joint Secretary 

Shri N. Luther, Deputy Secretary

we have been saying that the condi
tions of service of the employees in 
the public sector should compare with 
the conditions of service in the private 
sector because the two have to com
pete in the industrial field. While, 
therefore, on these general grounds I  
might even have suggested excluding 
public sector employees entirely from 
the scope of the Bill— we have not 
suggested thatr—the reasons for not 
doing so, as explained by me, are two
fold. At present, the public sector 
employees come within the jurisdic
tion of the Central Vigilance Commis
sion *and the definition of ‘public ser
vant* in the Indian Penal Code has 
also been amended so as to include 
employees of public sector companies. 
That being the case, it could not, in 
our opinion, be quite consistent to 
exclude them entirely from the scope 
of this Bill.



We have noticed and observed that 
the B ill excludes the investigation of 
grievances relating to public sector 
companies but permits the Lokpal and 
Lokayuktas to investigate allegations 
against public sector employees. In 
my note, I have tried to point out that 
sometimes it may be quite possible, by 
a mere change in the wording io 
transform what is in substance a 
grievance into an allegation. There 
fore, unless the definitions of grievan
ces and allegations are carefully con
sidered, the exclusion of grievances 
will have no meaning. That is why 
we have suggested that these defini
tions need to be looked into very 
carefully if that particular clause ex
cluding grievances is to have any 
substantial significance.

SHRI A K BA R  ALI KHAN: We
would like to have your advice.

SHRI N. N. WANCHOO: One of the 
suggestions which we have indicated 
in our note is that in the definition 
of an allegation, in clause 2(b) if we 
exclude (i), it may be a little more 
difficult to transform, by mere word
ing, a grievance into an allegation 
and, in our opinion, sub-clause (i) 
does not substantially add to the 
definition. That is one suggestion.

I think this is a matter which could 
be looked into a little more closely 
by the legal experts, the object being 
that it should not be made easy to 
transform what is in reality a grie
vance into an allegation.

SHRI A K BA R  A LI KHAN: You 
have also suggested that so far as the 
other subordinates are concerned, 
apart from the Secretaries and others 
there should be a limit of Rs. 1000 
drawn as salary— it w ill be cumber
some to include them also.

SHRI N. N. WANCHOO: A t present, 
the Central Vigilance Commission has 
the authority and the jurisdiction to 
inquire into the cases of employees of 
public sector companies. But by a 
secret convention which we have 
arrived at— I should have mentioned 
in my note that thi9 is a secret con

vention—4hey have agreed voluntarily 
not to inquire into cases Of low - 
paid employees or employees below 
a certain level of salary, that is, 
Rs. 1000. We feel that is also right 
and proper. The Board of Directors 
of the Government Companies and 
Corporations can very well be trust
ed to see that employees of junior 
ranks are given due protection and 
are also punished where necessary. It 
is only in respect of the more senior 
people that it would seem to be 
necessary that there might be an in
dependent authority, the Central 
Vigilance Commission at present or 
the Lokpal or Lokayukta in future, 
which could look into the matter. 
If you inquire into the grievances of 
all employees— there are thousands 
and thousands— it w ill become un
wieldy.

SHRI A K B A R  A LI KHAN: I would 
like to know, after bringing it under 
various Vigilance Commissiops, 
whether the activity of the public 
sector been, in any way, adversely 
affected.

SHRI N. N. WANCHOO: In prac
tice, as I have said, by convention 
the Vigilance Commission has ex
cluded the lower-paid employees.

SHRI A K B A R  ALI KHAN: I do 
not know if the Committee agrees 
to exclude them. Do you think the 
business activity, the production 
activity, of the public sector will 
be affected by bringing it under the 
Lokpal, as it is under the Vigilance 
Commission?

SHRI N. N. WANCHOO: This is
a matter of opinion. To some extent, 
it might be affected. I would not 
say that it will not be affected at all. 
But considering the balance of ad
vantage, I think, the high-paid offi
cers may be allowed to remain under 
the jurisdiction of the Lokpal. This 
is our opinion.

SHRI YOGENDRA SHARMA: You 
are aware that from the discussions 
in Parliament and also from several 
reports of several parliamentary 
committees the picture emerges that



34
our public sector undertakings suffer 
from maladministration. One of the 
objects of this B ill is to see that this 
maladministration is reduced as far as 
possible. What is the basis for your 
presumption that if the public sector 
undertakings ’are brought within the 
jurisdicion of the Lokpal and 
Lokayukta the administration will suf
fer instead of its improving? If the 
various reports and discussions are 
true that our public sector undertak
ings suffer from maladministration, 
then the remedy lies in doing away 
with the maladministration and taking 
steps to improve the administration. 
One of the objects of the Bill is pre
cisely this. So, why do you want 
the exclusion of the public sector 
undertakings?

SHRI WANCHOO: I have only sug
gested exclusion of the lower-paid 
employees but not of the higher-p&id 
employees. I have also suggested that 
grievances should be excluded but not 
allegations.

I have tried to explain in my note 
that public sector undertakings are 
not normally expected to follow 
strictly the Government rules. For 
Instance, while placing contracts, we 
may very often be justified in placing 
contracts by way of negotiations. It 
Is a very common practice in business 
that if somebody has been a good 
supplier in the past, and the quality of 
the item has been good and the price 
also has been good fend reasonable and 
delivery is also given in time, then 
w e do not go for tender the next 
time, and he becomes the permanent 
supplier unless there is any reason io 
the contrary.

This is a common business practice 
which is followed in business. In the 
same way, the public sector under
taking may also well be ’advised to 
follow this practice. But somebody 
may have a grievance that no tender 
had been called for, and no enquiry 
was called and the order had been 
placed on so-and-so without any 
tender enquiry. This sort of thing 
which is common business practice 
may well become a grievance for a

particular contractor or a particular 
supplier on whom orders have not 
been placed. It would certainly affect 
the working of the public sector if 
all such complaints and grievances 
begin to be investigated. Therefore; 
I have said th’at while we take the 
position that allegations of corrup
tion and so on against public sector 
employees should certainly be investi
gated, there does not seem much 
point in allowing such grievances also 
to be investigated. When w e follow 
the normal business practice, some
body can still have a grievance that 
no tender had been called for. He 
might say that if the proper proce
dure had been followed and tenders 
had been called for, he would have 
been the supplier. It is a well known 
fact that many big business firms her$ 
have permanent suppliers. This is 
just an instance that I am giving.

SHRI GOVINDAN NAIR: May I
'add here that we have more or less 
been in agreement on the main note...

MR. CHAIRMAN: First, we shall 
finish the questions to be put to Mr. 
Wanchoot and then we shall put ques
tions to you.

SHRI YOGENDRA SHARMA: You 
have said that the public undertak
ings should not be in a disadvant
ageous position vis-a-vis the private 
sector. I very w e’l appreciate that 
consideration. But, for the same 
consideration, what is needed must be 
done and the administration must be 
improved. You have raised a parti
cular case of contracts. We know, 
and many Members here know, and 
there are many things which have al
ready come on record that while en
tering into contracts, many malprac
tices are there, and this question of 
issuing contracts has become a Wg 
source of corruption. This cannot be 
tolerated. That being the case, why 
do you want to debar those contrac
tors who suffer because the heads 
nf Dublic undertakings might h’ave 
some abnormal relations with a 
particular contractor? In that case, it 
becomes a case of allegation, so far 
as the people are concerned. You have
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no objection to the fact tliat people 
should have the right to place their 
allegations before the Lokpal or 
Lokayuktas. You have objection only 
to the placing of grievances. Why 
do you want to debar those contrac
tors who suffer because of favourit
ism?

SHRI WANCHOO: i f  I may res
pectfully submit, you have answered 
the question yourself. If there is an 
allegation that something has been 
«Jone which is the result of improper 
motives or improper conduct, t:ien I 
have not the slightest objection to the 
matter being inquired into by the 
Lokpal or the Lokayukta in order to 
see that proper standards of morality 
and administration are maintained. 
But if there is no such allegation but 
only some party who has not got the 
contract has a grievance that he has 
not been awarded the contract, then 
I do not see what is gained by re
ferring the matter to the Lokpal or the 
Lokayukta. If there is any sugges
tion of ulterior motives or improper 
motives, then by all means let the 
matter be inquired into.

SHRI YOGENDRA SHARMA: The 
■people outside do not know about 
ithese things, but the parties who are 
interested in it know these things. 

They know who are being discrimi
nated and who are being favoured. 
The people at large do not know, 
but the parties who are intimately 
connected with it know it. Why 
should they be debarred from raising 
it before the Lokpal and Lokayuktas?

SHRI WANCHOO: They are not
•debarred. If they claim that some
thing has been done in an improper 
manner, then obviously there would 
be an allegation, and an allegation can 
certainly be investigated. I am not 
at all trying to restrict it. But there 
may be a case where a party may not 
have received the supply order. It 
need not necessarily be as a result 
of corruption, but the party may still 
plead that if tenders had been call
ed he would have been selected as 
Tiis tender would have been the lowest

and so on. It may well be that the 
reasons for non-selection may be very 
valid and may have been recorded 
namely that the party had not been 
a good supplier in the past and, there
fore, no contract would be entered 
into with him.

Every day we have this problem 
where we have to decide whether we 
have to accept the lowest tender in 
cases where the party has not been 
known to have been a good supplier 
or has not had the necessary experi
ence, or whether we should go on to 
the next higher tender.

Where there is no allegation of im
proper motives, I do not see what 
is to be gained by investigation. Even 
though the party may not have been 
a good supplier, still he may nurse 
a grievance that he has been discri
minated. Such grievances, in my 
opinion, should not be inquired into, 
but if there is any allegation that the 
thing has been done with ulterior 
motives, then by all means let it be 
investigated.

SHRI FRANK ANTHONY: I myself 
doubt very much whether we should 
accept what Mr. Wanchoo has con
tended, because the public sector is 
growing, and according to some peo
ple growing unduly without showing 
any corresponding results.

But I would like Mr. Wanchoo to 
tell me whether a public sector un
dertaking comes within the purview 
of the High Courts under article 226.
I have some doubt in my mind about 
it. So far as Government are con
cerned, they would come within the 
purview of the courts under article 
226 when there are grounds which are 
justiciable such as by way of allega
tions etc. But so far as the public 
sector undertakings are concerned, I 
do not think that they come within 
the purview of the High Courts under 
article 226, because I remember one 
case where we were held out of 
crourt on the ground that the person 
had no remedy because a public sec
tor undertaking was a statutory body
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but it was not equated in law with 
Governm ent So, remedies would be 
available against only the Govern
ment servants or Government de
partments. So, there is all the more 
reason now for bringing the public 
sector undertakings within the pur
view of the Lokpal and the Lokayuk
tas.

With regard to ‘allegation’ and 
‘grievance’, I would like to say this.
A  person may have the highest mo
tive, but still he may have taken into 
account extraneous considerations 
which will be mala fide in law. So 
between ‘grievance* and ‘allegation’, I 
do not think there is going to be 
much of distinction. My own feeling 
is that grievance can always be made 
an allegation without saying that 
there is improper motive, by saying 
that the authority has taken into ac
count extraneous considerations.

Anyway, what I am concerned is 
with the principle. Why should you 
feel that the public sector undertak
ings should be in a position different 
from that of a government depart
ment?

SHRI WANCHOO: The public sec
tor undertakings are intended to run 
a business. What we should really 
guard against is that its efficiency as 
a business is not affected. A t the 
same time anything corrupt or im
proper should not be allowed. I sub
mit with great respect that this dis
tinction that we have made between 
‘grievance’ and ‘allegation’ safeguards 
this. The normal business activities 
of the concerns should not be affected. 
There is also the concern of the Par
liament and the people that they 
should run efficiently and produce 
profits. Therefore, while nothing 
should be done which will come in 
the way of the public sector under
takings performing their functions in 
such a manner, we should also at the 
same time make sure that nothing is 
done to protect or shield corrupt peo
ple. I would submit with great res
pect that this distinction that has 
been made is fully valid and will 
ensure that. We must not have only

one object in view, that the public 
sector employees must be equated in 
all respects with government emplo
yees. I would submit that that is a 
wrong w ay of looking at it. What we 
should do is that we should see that 
the efficiency of the public sector is 
fully safeguarded and yet, any cor
rupt or improper action in the public 
sector is not allowed. I would sub
mit that this is what the Bill intends 
to do.

SHRI FRANK ANTHONY: What
about my question whether a public 
sector undertaking comes within the 
purview of the provisions of article 
226? My own feeling is that we can 
go against the Ministries’ actions. Can 
we go against a public sector under
taking under artic e 226? I have got 
some doubt.

SHRI WANCHOO: The public
sector is expected to function as well 
as the private sector. Why should we 
place further impediments in their 
way so long as corrupt and improper 
motives are not there?

SHRI SAMAR GUHA: Mr. Wanchoo 
has suggested that clause 2(b) (i)
should be deleted. Clause 2(b) fi) 
says:

“ . .. .h a s  abused his position as 
such to obtain any gain or favour 
to himself or to any other person 
to cause undue harm or hard
ship to any other person----”

I can understand if you say that the 
words “undue harm or hardship” 
might be deleted. But this clause 
also includes ‘obtaining any gain or 
favour to himself or to any other per
son---- There have been many
allegations where government emplo
yees in important positions take 
undue advantage of their positions. I 
think, Mr. Wanchoo knows that there 
was a lot of discussion in Parliament 
about the contract given for the con
struction of revolving tower. Allega
tions were made that the person who 
was responsible for giving that con
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tract took advantage of his position to 
have a big building built by the con
tractors. Therefore, if this clause is 
deleted, it w ill defeat the very pur
pose of this Bill.

SHRI WANCHOO: I may submit
with great respect that, I am not & 
lawyer and so I cannot claim to deal 
with this as a lawyer would. But I 
would say that, in my opinion, sub
clauses (ii) and (iii) cover cteuse (i) 
also; the cases referred to by the hon. 
Member w i’l be covered by ‘improper 
motives' or ‘improper conduct’. If 
getting a house constructed for one’s 
own use taking advantage of one’s 
position, is not ‘improper conduct’, I 
do not know what w ill ‘improper 
conduct* mean? So, the type of cases 
that the hon. Member referred to 
would be fully covered by clauses
(ii) and (iii). This is one of our 
suggestions. If it is felt th&t clauses
(ii) and (iii) do not cover fully such 
cases, the legal expert can certainly 
be asked to redraft those clauses suit
ably.

SHRI SAMAR GUHA: In your Me
morandum you have expressed a lot of 
concern about the speed and efficiency 
in commercial transactions in the pub
lic sector and thereby you want to 
guard them at least from the charges 
of ‘grievance*. Now what is the real 
difference between a private company 
and a public sector undertaking? 
They are concerned with sales, pur
chases and similar things. Suppose a 
demand is placed on a private concern. 
What happens? It is dealt with so 
promptly and so efficiently that it 
earns a goodwill for the private com
pany. But what happens in a public 
sector undertaking? You find that 
the officers and employees are increas
ingly adopting a bureaucratic attitude. 
There is inordinate delay on their 
part in dealing with the demands. 
They create a condition which repels 
the purchaser. Therefore, it seems 
necessary that grievances against pub
lic undertakings should be included, 
so that a better goodwill can be creat
ed for the public undertakings.

SHRI WANCHOO: There can be a» 
two opinions about the necessity of 
improving the speed and efficiency of 
public undertakings. But I cannot 
say whether the remedy which you. 
suggest w ill achieve the object.

SHRI SAM AR GUHA: Is there not 
a difference between private sector 
and public undertakings in this res
pect?

SHRI WANCHOO: It differs from
undertaking to undertaking. A t the 
moment, I have complaints from var
ious people of gross discourtesy and 
negligence by some private companies. 
If you say that some private under
takings are very efficient, I agree.

MR. CHAIRMAN: We shall look 
into it when we consider the clauses.

SHRI SAMAR GUHA: You have
said in your page 4 of your memo
randum;

‘*In order to discourage such com
plaints, it is suggested that a suita
ble penal provision should be made 
in the draft Bill against those wh*- 
make such conyplaints.”

You know the atmosphere of suspi
cion that is prevalent in the country 
today. Most of the cases of suspicion 
may not be true. But if you have 
a penal provision, it w ill discourage 
people to make complaints. Already 
there is a provision that the Lokpal 
or Lokayukta can refuse to investigate 
any complaint if he finds that it is 
frivolous or vexatious. In addition, 
why do you want a penal provision?

SHRI WANCHOO: Because of the 
very atmosphere of suspicion, too 
many false and frivolous and vexa
tious complaints are made with im
punity. Unless we want to encourage 
this feeling of suspicion, we must 
take some action against those who 
make complaints frivolously and vexa
tiously. While we should not be ten
der to corrupt officials, we should not 
also be tender to people who frivolous
ly and vexatiously make complaints to 
the Lokpal or Lokayukta and waste 
the time o+ these high officials.
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SHRI S. S. DESHMUKH: Don't you 

agree that even if you make honest 
Efforts to improve on the drafting and 
definittoris of grievance ahd allega

tion, you are attempting an impossible 
thing, because you are trying to diff
erentiate what is indifferentiable un

' der any circumstances? What else can 
a grievance be except ah allegation 
of injustice, malpractice or rrial-admi- 

‘ nistration, impropriety or victimisa- 
T,ion?
\ ) .

SHRI WANCHOO; If grievance and 
allegation are qilite the sairie, I sub
mit there should hot be two'definitions 
at all in the Bill and we sihotlld forget 
about the distinction. But since a dis
tinction has been made— I think there 
■is something in the dictinction— it is 
necessary for us to make the two defi
nitions as mutually exclusive as pos
sible, although there will always be 
an area where there will be a certain 
blurring.

SHRI S. S. DESHMUKH: It is said 
that public undertakings are run on 
business lines. But what exactly is 
meant by business line or commercial 
proposition is again a variable pheno
menon. In fact, business practices and 
commercial relations are better known 
t0 the business people who work in 
the private sector rather than in the 
public sector. In the case of steel 
plants, the biggest allegation which 
came before the PAC was, where the 
heads of the steel plants had the 
discretion of going in for the manu
facture of those items of steel which 
had better commercial demands, they 
preferred those items which had no 
market prospects. In this case, the 
only reasonable allegation or grievan
ce that can be made on behalf of the 
tax-payer is that this is an exercise of 
jurisdiction in favour of a public un
dertaking and under no stretch of 
imagination can it be attributed to 
any mala fide intention nor can it be 
said that the sole intention of the 
exercise of discretion is that the pri
vate steel factories should profit. How 
can this sort of impropriety o? mis
behaviour or mal-administration be

brought before the Lokpal or Loka
yukta? Should it or should it not be 
brought before the Lokpal.

SHRI WANCHOO: Certainly it
should be brought. This should be 
covered by the defintion of “allegation* 
Surely it is highly improper for an 
officer in Charge of a steel factory deli- 
befately not to make things for which 
there is demand so that a rival pri
vate sector factory may benefit. An 
allegation to that effect should be cer
tainly investigated. It,may not be in 
his own interest, but if he is benefiting 
the whole private sector surely that 
is not the object with which he has 
been appointed manager of a public 
sector steel factory.

SHRI S. S. DESHMUKH: In that 
case it cannot be a grievance. In such 
cases if the defence of the officer is 
that he exercised his discretion, that 
because his is a State undertaking 
with a larger share of capital it could 
afford to lose whereas a private sector 
factory should not be made to lose and 
for this arrangement he went in for 
manufacture of these items what im
propriety could there be?

SHRI WANCHOO: If I am placed in 
charge of the affairs of a steel factory 
my business is to run that factory 
profitably and it is not by business to 
see if any private sector factory is 
making a profit Or not. It w ill be 
highly improper to be guided in my 
production programme b y the consi
deration that Bome other factory in 
the private sector may gain or lose.

SHRI S. S. DESHMUKH: You are 
well aware that in the case of private 
sector there are standing contracts for 
supply, sales and purchase on behalf 
of private sector with the sole intention 
of having such permanent standing 
contracts in favour of particular con
cerns possibly because they are swter 
concerns. Secondly, it is the reason
able legal way out to farm out profits 
t0 sister concerns under the garb of 
purchases, supplies and even under 
the garb of services which a private 
sector industry may or may not need.
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?Xccording to you, if a public sector 
factory also indulge in similar prac
tices though it may not be directly 
possible to say that there is some sort 
of personal, impersonal, communal or 
feven regional link between the officer 
in charge tif the public undertaking 
And the possi&le beneficiaries of sup
ply dr service works or certain other 
private obligations for which a private 
party may be paid for, would it still 
be an allegation?

SHRI WANCHOO: While I would 
agree that in some cases private sec
tor companies place orders on a parti
cular firm because of the kind of con
siderations that you have mentioned, 
I think this is too sweeping a gene
ralisation. I know many cases per
sonally where orders are placed on 
firms only because they are good sup
pliers, prompt suppliers and suppliers 
of good products. It is this latter 
practcie that I think should be follow
ed with advantage by public sector 
companies. Certainly it is not my in
tention that public sector companies 
should place orders without calling 
tenders or without the normal pro

cedures being followed on firms for 
motives other than the best and the 
highest.

SHRI S. S. DESHMUKH: Do I take 
it that the Lokpal who would be the 
highest official from the judicial side 
would be so short-sighted as not to 
appreciate this simple fact?

SHRI WANCHOO: It is very diffi
cult to say what happens when tilings 
have to be jusified in black and white. 
You may record reasons which may 
find conviction with you but with 
other people they may not find con
viction. It seems to me that we should 
do nothing which would really ham
per the functioning, efficient working 
of the public sector. If there is any 
impropriety by all means let it be in
vestigated. But let us not also stulti
fy the working of the public sector. 
Let us nbt place more obstacles. As 
it is, it is not performing too well. If 
we try to place more obstacles it

may result In ftz$at harm to the 
national economy. “*

SHRI S. S. DESHMUKH; In my ap
preciation the public sectdf is not 
performing so well not because of lack 
of authority to function but the will 
to function. If there would not have 
been any distinction whatsoever bet
ween the officials in charge of public 
sector and government officials or, let 
us say, employees of government in 
various departments or ministries and 
yet this Committee would keep it by 
way of an explanation that purely 
business, law or commercial acts of 
public sector undertakings which have 
been undertaken with the sole inten
tion of protecting that particular pub
lic sector plan’s interest shall be out 
of the purview of Lokpal and Loka
yukta, would it meet your point of 
view?

SHRI WANCHOO: That meets my 
point of view, but the question is, 
how would you give it a legal shape 
and form. I am not asking for any
thing more.

SHRI TENNETI VISWANATHAM: 
The Indian Administrative Service is 
a well organised service. Do you 
think it is in any w ay less efficient 
than the Indian Civil Service of olden 
days?

SHRI WANCHOO; Why should I 
think so? I >ave no such thoughts.

SHRI TENNETI VISWANATHAM: 
Ther^ore, in a well organised service 
where everybody is doing his duty 
and where administrative procedures 
and machinery are adequate to go in
to all cases of allegations of the use 
of power or other things, do you think 
that the imposition of another officer 
is necessary?

SHRI WANCHOO: The view has 
been that in spite of our efforts to 
eliminate delays, delays do take place, 
and if there is an independent officer 
to look into those delays I w ou ld  
have no particular objection.
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SHRI TENNETI VISWANATHAM:

I think you w ill agree with me that 
the Administrative Services have been 
so well trained that they do not abuse 
their power?

SHRI WANCHOO: By and large it 
is correct.

SHRI TENNETI VISWANATHAM:
If there is any single case of abuse 
of power there is enough machinery 
to go into that or set right ths mis
takes.

SHRI WANCHOO; There are var
ious methods of setting right the 
mistakes,

SHRI TENNETI VISWANATHAM: 
What are the kind of machinery you 
have now to set right these things 
and which have proved inadequate so 
that Parliament considered it neces
sary to bring in this Lokpal?

SHRI WANCHOO: Apparently the 
general view has been that the pre
sent machinery although it has been 
there for a long time does require cer
tain improvements and strengthening. 
That is why on the recommendation 
of the Administrative Reforms Com
mission it was felt necessary to in
troduce this.

SHRI TENNETI VISWANATHAM:
So, you think that an independent 
outside officer will serve better than 
the trained administrative service per
sonnel.

SHRI WANCHOO: An 0utside offi
cer with proper qualifications, which 
I imagine the Lokpal and the Loka
yuktas w ill have, will inspire greater 
confidence.

SHRI TENNETI VISWANATHAM:
He would not be a member of the 
Indian Administrative Service; he will 
be a person without any administra
tive training.

SHRI WANCHOO; I presume, he 
will be some person with some kind „

of judicial training, trained in the a rt 
of weighing evidence and so on.

SHRI TENNETI VISWANATHAM: 
You do not feel that there w ill be 
interference in the even tenor of ad
ministration if there is an outside offi
cer coming in and calling for flies now 
and then.

SHRI WANCHOO: I do not think 
so. Even now we have the Central 
Vigilance Commission. They are em
powered to investigate various things 
but it has not seriously interfered in 
our work.

SHRI TENNETI VISWANATHAM: 
How long has the Central Vigilance
Commission been there?

SHRI WANCHOO: Four or five 
years.

SHRI TENNETI VISWANATHAM: 
What improvement has it made?

SHRI WANCHOO: In certain cases 
they have made some improvement.

SHRI TENNETI VISWANATHAM: 
Do you think that the Lokpal w ill 
mean greater vigilance than the Cen
tral Vigilance Commission?

SHRI WANCHOO; In one form the 
Lokpal is really a transformed Vigi
lance Commission.

SHRI TENNETI VISWANATHAM: 
Therefore the whole scheme of the 
Bill is more or less renaming the Vigi
lance Commission.

SHRI WANCHOO: A  little more 
than that.

SHRI TENNETI VISWANATHAM: 
Do you think that it w ill be really 
useful?

SHRI WANCHOO: On the whole, I 
think, it w ill be useful.

SHRI TENNETI VISWANATHAM: 
You think that there w ill be no resist
ance from the services,

SHRI WANCHOO: No, not at all.
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SHRI TENNETI VISWANATHAM: 

Then, you are making such a huge 
distinction between 'allegations’ and 

^grievances’ in the public sector.

SHRI WANCHOO: The Bill itself 
makes a distinction between ‘allega
tions’ and ‘grievances’.

SHRI TENNETI VISWANATHAM: 
Who mans these public sector under
takings?

SHRI WANCHOO: People drawn 
from all spheres of the national life. 
A t the moment they are recruiting 
more and more people direct.

SHRI TENNETI VISWANATHAM: 
I think, this is a new orientation. 
Originally, when they were started 
they were manned by public servants. 

‘Therefore, what is the great distinc
tion which you want to make between 
the public sector undertakings’ person
nel and the Government of India per
sonnel?

SHRI WANCHOO: There is no dis
tinction in the personnel themselves; 
the distinction is in the nature of the 
duties they are expected to perform. 
In the public sector undertakings 
they are expected to go in for pro
duction and to produce goods. Gov
ernment servants do not produce in
dustrial goods. It is, therefore, the 
nature of the functions that they per
form which requires a difference in 
the nature of the treatment to which 
they are subject.

SHRI TENNETI VISWANATHAM:
They will also have rules.

SHRI WANCHOO: Yes, they have 
their rules.

SHRI TENNETI VISWANATHAM:
Whether it is the Government in the 
Works, Housing and Supply Ministry 
that gives the contract or, assuming 
that it is transferred to a public cor
poration, the public corporation gives 
the contract, the companies are the 
same.

SHRI WANCHOO: The Government 
has in its wisdom decided to have a 
number of autonomous bodies called 
public sector corporations because it 
was considered that the ordinary me
thods in Government were not entire
ly suited for the needs of the situa
tion. Therefore there is a essential 
difference between the public sector 
coiporations and the working of de
partmental organisations.

SHRI TENNETI VISWANATHAM: 
Parliamentary control on Govern
ment departments is a little more and 
that vigilance has to be relaxed; 
therefore they were converted into 
corporations.

SHRI Y. B. CHAVAN: The real
point that you have to get from them 
is whether grievances in the public 
sector are qualitatively different from 
the grievances that arise in State ad
ministrations.

SHRI WANCHOO: That is the very 
point that I have been trying to make. 
In my view they are qualitatively 
different because the criteria by which 
the working of a Government depart
ment is judged are different from the 
criteria by which the working of the 
public sector corporations are judged. 
They are expected to perform a cer
tain service sometimes or to produce 
certain goods sometimes and also to 
make profits. That being the prime 
coris:deration, the main features of a 
business enterprise should be reflected 
there rather than the features o* a 
Government department which are 
rather different.

MR. CHAIRMAN: The distinction is 
important from the point of view of 
the remedy. If a grievance is con
verted into an allegation, what will 
the party gain? He cannot get his 
grievance redressed. It will be in
vestigated but only as an allegation.

SHRI WANCHOO: If the grievance 
is as a result of improper conduct 
which amounts to an allegation, then 
of course the proving of the allegation
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itself is a gain. But it the grievance 
is not a result of improper conduct, 
it may w ell be found that there was 
really nothing and the party was feel
ing unnecessarily aggrieved.

SHRI AKBAR ALI KHAN: For 
instance , there is a contract given 
without any motive in the sense that 
there is no corruption but still it is 
given without tenders or without 
giving due consideration to the 
different parties. Although it may 
only be a grievance, do you not think 
that it is a matter which should be 
looked into?

SHRI WANCHOO: It all depends
on what definition you give to im
proper conduct. It will be highly 
improper to award an important con- 
con tract without due care and a4ton- 
tior; it will be very negligent.

SHRI FRANK ANTHONY: Do
these autonomous bodies come within 
the jurisdiction of the High Courts? 
Do the employees of the public sector 
corporations enjoy the guarantees 
under article 311? I have argued the 
case against a corporation and they 
said, “No”.

MR. CHAIRMAN: We shall take up 
the next witness here. Shri Wanchoo 
has expressed his wish that he might 
be allowed to go for another meeting. 
So, we shall now address Shri Lall, 
if he is prepared to give some infor
mation to us, and later on we shall 
come to the other witnesses. I thank 
you very much, Shri Wanchoo.

[Shri Wanchoo then withdrew]

SHRI Y. B. CHAVAN: You will
iittve to give a little more detailed 
explanation on this. This :s going to 
oe quite a controversial affair in the 
country. The point that in the case 
of the public sector while there is no 
question of redress the allegation 
couid be enquired into will have to 
be explidned in detail, with illustra
tions if possible so that the Members

can understand it well. The argu-' 
ment comes to this: that allegations 
against persons can be enquired into  ̂
but is there scope for redress of grie* 
vances? Are there no grievances in 
the public sector? What is your 
opinion?

SHRI K . B. LALL: The real diffi
culty in the handling of the case of 
the public sector undertakings is 
that (a) the form and nature of the 
working of the different corporation* 
differ from one corporation to 
another and (b) the tendency to 
lump together the different types of 
corporations and treat ail public 
sector undertakings, as one of the non. 
Members was trying to imply, as an 
extension of Government, and conse
quently, liable to the same treatment 
and criteria and same responsibilities. 
It may go fundamentally against the 
wishes of Parliament namely that 
industrial undertakings and commer
cial undertakings in the public 
sector should be run on business 
and commercial lines and not on 
departmental lines. This was a very 
great change which the Parliament 
and Government of this country made 
over 10 to 15 years ago, and gradually 
there has been a growth in different 
directions. The difficulty that has 
arisen is, in some cases these public 
sector undertakings may Have acquir
ed, I concede the point, the character 
and functions and the powers of the 
Government. If they are monopolis
tic in their operations, then they 
must be liable to the same restraints 
and the same considerations of public 
propriety as the Government. But if  
they are not monopolistic in nature 
and if they do not have the same 
amount of power, then you are ham
pering their day-to-day working and 
efficiency. That is one distinction that 
I would like to make.

The second distinction that I would 
like to make is that when you judge 
a Government servant— I am not 
saying public servant within the defi
nition as given here—o f  a State,



Government or the Government of 
India, you are judging him not 
merely from the point of view of 
efficiency. You are judging him from 
the point of view of fairness and from 
the point of view of equity and 
therefore the grievances arising out 
of discriminatory treatment or par
tiality or favouritism become a very 
important matter, because the whole 
working of Government is involved 
in i t  But where an industry or a 
commercial undertaking is concerned, 
there, the criterion differs somewhat. 
Efficiency of operation is more im
portant than fairness as between 
individuals. Now, the legal difficulty 
is this; as the Home Minister was 
trying to ask us to elucidate and go 
into detail and to find out how the 
public aspecte to be applicable to 
the public sector undertakings can 
be brought within the control 
of the Lokpal and Lokayukta, 
and how the aspects of business effi
ciency can be kept out of it. That has 
really been a very difficult task for 
the framers of the Bill and I am quite 
sure it w ill be very difficult for the 
Committee and Parliament to wrestle 
with. The only suggestion which 
occurs to us is that these two should 
be more closely defined and in actual 
working, if discretion could be given 
to Government or the rule-making 
authority subject to approval of 
Parliament to make distinctions in 
the different types of corporations 
which I am mentioning, it would per
haps be possible to achieve the 
purpose which all of us wish to see 
achieved without interfering with the 
efficiency and the working of the 
public sector.

SHRI Y. B. CHAVAN: You made 
one distinction. In the case of the 
public sector having monopolistic 
character: can the Government machi
nery be applied in the same w ay as it 
is applied in other cases?

SHRI K. B. LALL: More so in that 
case than in the case of other under
takings. I do not say fully.

SHRI Y. B. CHAVAN: For exam ple 
the Electricity Boards and the State* 
Transport Corporations. They are 
monopolistic; what do you think about 
them?
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SHRI K. B. LAL: I would say that 
over the greater field of their acti
vities, the same criterion should be 
applied as to a government servant. 
There may be some areas of their 
working which I would wish to see 
excluded from the application of 
this criterion.

SHRI SAM AR GUHA: In Calcutta, 
for instance, when the buses w ere ’ 
under the private concern, the con
ductors and the drivers were cordial, 
but as soon as they were taken over to 
the public sector, we found that they 
began to misbehave with the 
passengers. Does it not mean that 
the passenger is entitled to bring 
forward the grievances against them?

SHRI K. B. LALL: Our experience' 
in Delhi is quite the contrary, if I 
may say so.

SHRI SAMAR GUHA: It may be
anywhere in India, in any place. I 
just quoted Calcutta as an instance.

SHRI K. B. LALL: The point that 
I was trying to make is that the com
plaint in regard to rudeness or im
proper behaviour does not arise from 
the fact that it is a public sector or 
a private sector. But it arises from 
the supplier of the service being 
placed in a dictatorial position; 
whether it is a public sector person 
or a private sector person, both are 
manned by human beings and I am 
sorry to say that they conduct in the 
same way. I need not go into the 
details, and I am only making the 
point for whatever it is worth. There
fore, what Parliament is concerned 
with, and what the public authorities
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are concerned with, is to provide a 
remedy against this type of behaviour 
from the servants of undertakings 
which are managed by the State and 
which are accountable to Parliament.

SHRI SAMAR GUHA: I have given 
an illustration, because specifically a 
point was raised before the Minister 
whether there should be any scope 
for the redressal of the grievances in 
the public sector also. It is not an 
all-embracing one; but I only quoted 
an instance in the Calcutta transport; 
lake the tramways and the bus ser
vice there. When the transport comes 
under the public sector, immediately 
the attitude of the conductor or the 
driver radically changes. The citizens 
must have some redress for these 
grievances. Unless there is scope to 
Tedress their -grievances, how can 
they be redressed? That is the point.

SHRI K. B. LALL: With due respect 
Lokpal is not a solution for this 
problem. There is something very 
wrong with the public authority 
which is running the trams and 
buses in Calcutta. And, therefore, 
this cannot be corrected by the 
Lokavfukta or Lokpal. There should 
foe some other way.

SHRI SAMAR GUHA: That is one 
illustration. If you want I can give 
dozens of illustrations, if I had the 
'time.

SHRI AKBAR ALI KHAN: 
According to you, corporations that 
deal with production should be 
treated slightly differently from those 
•who are dealing with services. Am I 
right?

SHRI K. B. LALL: That is an ele
ment in the distinction which I am 
trying to make. The main distinguish
ing feature is that where a public 
sector undertaking or its work has 
the same character of power and res
ponsibility and the danger of abuse is 
the same and the criterion of fairness 
and equity need to be applied in 
public interest, then it must be 
•treated on par with government. But

where it is not so, it should not be 
treated on par with government.

MR. CHAIRMAN: If you want to 
make some other points you may do 
so. On the other hand, if you want 
to submit a memorandum like the 
other departments, you may do so.

SHRI K. B. LALL; If this point is 
examined in greater detail by us, 
maybe some solution may emerge.

SHRI S. S. DESHMUKH: From the 
commercial side if I were to put the 
same question as we did to Shri 
Wanchoo, in a growing public sector 
which has not acquired all the good 
or bad characteristics of a monarch or 
monopoly for that reason, certain 
practices are followed which benefit 
only the private individuals or pri-. 
vate sector industries for certain 
periods which ordinarily would not 
have taken place if proper exercise 
of discretion had been resorted to. 
Would such cases come under impro
priety or allegation though the 
grievances that would be made out 
could only be by, let us say, a tax
payer?

SHRI K. B. LALL: This is the
crux of the problem we are trying 
to face. I am glad you are putting 
the question to me. I shall quote 
from the experience of a Corporation 
which is not particularly popular at 
this moment. The difficulty in that 
Corporation is that for acquiring the 
efficiency of a commercial operation 
I have no doubt in my mind that the 
Corporation has to choose Its asso
ciates, it has to enter into contracts 
with them through negotiation, has 
to conduct its relationship with them 
on a continuing basis and when the 
associate is not fully carrying out the 
obligations, in the interest of the 
business itself the Corporation has to 
be somewhat considerate and yet 
somewhat harsh. Now, those who 
have not had the benefit of this 
association, or who did not offer them
selves to be associated at the time 
when the offer was a more general



one, after a year or two when it 
appears that being an associate of 
the STC is after all profitable pro
position, these gentlemen bring up a 
complaint or a grievance. Now, ii you 
apply to them the normal considera
tions of fairness and equity, it is 
quite easy to say that it is quite 
wrong for the Corporation to enter 
into the kind of relationship which, 
as I was saying a little while ago, is 
essential for their business efficiency. 
But if, on the other hand, you Bay 
that the really important function of 
the STC is to make purchases effi
ciently, to effect exports efficiently, 
then the chief criterion should be 
this. But where a difficulty arises, 
the same people may take the 
view that in a particular rela
tionship it is not the efficiency 
which is counted but it is something 
else which weighed with those who 
have taken the decision. When it 
comes to a question of allegation in 
the sense that some officer or set of 
officers by taking a decision has made 
dishonest gains out of it, or has caused 
the Corporation dishonest losses out 
of it, then it is an offence and the CBI, 
Lokpal or Lokayukta can look into it 
and nobody can object. But what is 
sought to be defended here is that 
you do not make an allegation of dis
honesty and you do not make an alle
gation of dishonest loss; what you say 
is “I know that the business associate 
of STC is 90 and so, I wrote to the 
Chairman and the Chairman did not 
pay any attention to what I was 
saying; this is my complaint” . Then, 
if  the Lokpal or Lokayukta looks 
into it, (a) it would be a waste of 
time and (b) looking into means 
sending for cases, sending for people 
for three or four months and the im
pact of this on the mind of the 
Corporation and those who are deal
ing with it would be auch that they 
would go very very slow and they 
would say that business efficiency is 
not important; for everybody self
preservation is the most important 
thing, whether it is an employee of
the STC or of Government and he 
w ill say “efficiency or no efficiency, 
2981(E) LS— 4

let me keep my record clean” . It is 
the difficulty of not merely STC but 
of all of us and w e have to find a 
solution which does not hamper the 
efficiency of the STC and yet does not 
place individuals in _a position where 
they may make dishonest gains or 
dishonest losses or exercise their 
powers so improperly and in such a 
manner that only their friends benefit 
and nobody else benefit. To my mind 
the solutions really lie in the organi
sation itself or in those who supervise 
the organisation and in public pres
sure. Such criteria should become the 
norm of public life. That is the 
solution.
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SHRI S. S. DESHMUKH: You take 
specifically the example of the STC. 
There may be cases where continuity 
of the contract is essential; on a long
term basis the continuation of the 
relationship which was initiated is 
essential. How do you suggest that 
the STC should benefit not merely 
on the basis of the continuity of 
association or contracts but also out 
of the competitiveness of some class 
of firms, at the same time protecting 
the basic interests of the STC and 
being in a position of getting effi
cient service?

SHRI K. B. LALL: This would in
volve a lot of discussion on the 
working of the STC. But it is a matter 
of commercial judgment, which may 
be right or wrong. There is no other 
way; you have to trust him. If you 
are sitting in judgment over his 
judgment, he is not autonomous; he 
cannot function.

SHRI S. S. DESHMUKH: It can be 
said that if he exercised his discretion 
in a particular manner, the bene
ficiary would have been a public 
undertaking; if he did not, the public 
sector undertaking would lose in 
terms of money and efficiency. In 
such cases where you are in a posi
tion to lay a definite charge of cormp-
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tion but can conclusively prove that 
the public sector undertaking is at 
the losing end solely because of the 
exercise of this discretion, would you 
like the Lokpal to go into it?

SHBI K. B. LALL: This is a matter 
which the Minister concerned will 
settle because if one public under
taking suffers because of the activities 
of the official of a sister public under
taking, I dare say that this matter 
w ill be dealt with far more quickly 
than an application to the Lokpal.

SHRI TENNETI VISW A- 
NATHAM: You say there is a fear 
that efficiency! will be hampered if the 
Lokpal goes into every aspect of the 
administration of the public sector 
undertaking.

SHRI K. B. LALL: It is not the
fear that if Lokpal goes into it effi
ciency would suffer. If too many 
frivolous and vexatious complaints 
are made and the Lokpal is under an 
obligation at least to satisfy himself 
whether they should be investigated 
further or not, it will inevitably lead 
to loss of efficiency. But if somebody 
else comes and looks into it periodi
cally, goes into the whole working 
of the organisation, that will add to 
the efficiency of the organisation and 
not impair it.

SHRI TENNETI VISWANATHAM: 
Would you not agree that if the 
administration of the Corporation is 
watched, complaints would be few?

SHRI K. B. LALL: I would not 
agree. When you give me an oppor
tunity to complain even, I may 
complain.

SHRI TENNETI VISWANATHAM: 
You feel that the institution of Lok
pal will be like a fifth wheel to the 
administration which has four 
wheels.

SHRI K. B. LALL: I do not say it 
w ill be the fifth wheel. I am submit
ting to the Committee that the 
functioning of the Lokpal and the

making of complaints to him and their 
investigation should be so laid down 
as to increase efficiency. There are 
different criteria to be applied to the 
working of the Government depart
ment and the working of industrial 
and commercial undertakings.

MR. CHAIRMAN: I think we should 
allow Mr. Lall to go now as he said 
he has to attend to some important 
work. We shall now hear Mr. 
Govindan Nair from the Finance 
Ministry.

(Shri Lall then withdrew)

SHRI GOVINDAN NAIR: I have 
sent a note already which is more 
or less a repetition in some w ay of 
what Mr. Wanchoo had already men
tioned here. I do not have much to 
add. But I shall mention one or two 
points as far as public sector under
takings are concerned.

One of the points that liad been 
raised here relates to some general 
complaints of maladministration 
leading to loss in the public sector 
undertakings, inefficiency— matters of 
general interest which probably affect 
the whole public sector undertakings. 
I do not know whether it has ever 
been thought that a machinery like 
the Lokpal was intended to go into 
this aspect of the working of the 
public sector undertakings because 
these questions are subject to other 
checks. One such check is audit. If  
any act had led to a loss in the public 
undertaking by wrong exercise of 
powers, etc. the audit para would 
bring it out. There is also the Parlia
mentary Committee on public 
undertakings which goes into the de
tails of the working and management 
of these undertakings.

As far as I gather, the present dis
cussion in the Committee relates to 
what is called the citizens9 grievances 
against the management of th* public 
sector undertakings. Here a distinc
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tion has been drawn Detween the 
Government and the public sector 
undertaking; a citizen’s grievance 
against the government servant comes 
within the purview of Lokpal whereas 
ag far as the public sector under
taking is concerned, it has been kept 
out of the purview of the Lokpal. 
The question raised by the Members 
is whether we should not extend the 
jurisdiction of Lokpal to cover cases 
of citizen’s grievances against public 
sector undertakings.

Here, as Mr. K. B. Lall mentioned 
we may draw a distinction between 
certain types of public sector under
takings. There are public sector 
undertakings which are public utility 
services. For instance, the railways 
are not kept out; any complaint which 
a citizen may have would be part of 
the Lokpal’s jurisdiction. In the 
same way, a purely public utility 
undertaking like the transport under
taking or power or any of these fields 
where the cases are on per as far as 
the grievances are concerned, could 

be perhaps brought within the Lokpal’s 
jurisdiction. But the other sector on 
which my colleagues have already 
expressed their opinion, I think, re
lates to those units which work 
purely in the field of industrial and 
commercial production. Here, let us 
look at the areas in which these 
come into contact with what we might 
call the normal citizens, gay, for 
instance, the Hindustan Steel or a 
fertiliser company which comes into 
contact with the normal citizen. 
These would be the normal business 
transactions. It would be either 
letting out a contract to somebody or 
giving a selling agency or supplying 
goods to one of their agents and vari
ous matters like that.

Here, in the first place, they are in 
the same position, as far as these 
business transactions are concerned, 
as a private sector undertaking. The 
Hindustan Steel would be in the same 
position as the Tatas and a fertilser 
company in the public sector would 
be in the same position as a private

factory. There are no special govern
mental powers vested in the officers 
of these public sector undertakings. 
They have to serve quite often in 
competition with the private sector. 
They have to follow the *ame business 
practices. In this area where there is 
a contact with the citizens, somebody 
could come forward and say, “I have 
a grievance against the Hindustan 
Steel because the supply of steel is 
of sub-standard quality” nr he may 
have a grievance that the Hindustan 
Steel is not purchasing coal from 
him, but purchasing coal from his 
neighbour while he has promised to 
give better coal. Certainly, this is 
an area where the discretion should 
be left to the public sector companies. 
It would not really be conducive 
either to efficiency or to getting a fair 
price, as they have to compete with 
the private sector, to say that if any
body brings forward such a complaint, 
it should as such be referred to the 
Lokpal, or Lokayukt.

The various reasons have already 
been explained in some detail by my 
colleagues. So, I do not want to go 
into them. I would only say that in 
many cases these are contractual 
obligations. He may inter inlo a 
contract for the supply of certain 

goods which may not be of the requir
ed quality or he may enter into a con
tract for selling something which he 
may not be able to fulfil. In these 
cases, as in the private sector, the 
normal remedy would lie in a court 
of law. As far as I can see— of course, 
subject to correction— the main reason 
why, as far as the Government ser
vant is concerned, we do talk of a 
separate machinery is that under the 
present conditions there is a very 
large amount of discretionary power 
vested in a Govenment servant in the 
use of his executive functions. In 
many cases, there may be a remedy 
in a court of law. But it will be a 
very long and cumbersome process. In 
some cases there may not be a 
remedy in a court of law. Therefore 
it is felt that there should be some 
machinery which would look into
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these types of grievances in order to 
secure quick redress for the citizens. 
I submit this does not apply in the 
case of public sector undertakings 
and the type of business transactions.

This in brief, is my submission.

SHRI AK BA R  ALI KH AN: You
have stated in your note that distinc
tion should be made betwen the Mints, 
Security Press, Secruity Paper Mill 
and Life Insurance Corporation, 
Reserve Bank of India, State Bank 
of India, Industrial Finance Corpora
tion and IDBI. What is the distinc
tion?

SHRI GOVINDAN NAIR: These
are purely departmental underkings, 
that is, Secruity Press, etc. They are 
not public sector undertakings. They 
have no dealings with the public. The 
Security Press prints notes only.

SHRI AK BAR ALI KHAN: Why
not Life Insurance Corporation be 
taken as a Corporation where the 
Lokpal will have jurisdiction?

SHRI GOVINDAN NAIR: It is cer
tainly, according to some thinking, a 
monopoly organisation and it is a Cor
poration in the sense it is a Cor
poration in the same sector as a 
public sector undertakings.

In the Life Insurance Corporation 
the normal type of complaints— I agree 
there are complaints and we do re
ceive quite a number of complaints—  
mainly related either to saying. “My 
claim under certain policy lias not 
been admitted by the LIC” or “There 
has been a very undue delay in the 
settlement of my claim.” As far as the 
actual settlement of a LIC policy is 
concerned, it is a contractual obliga
tion between the LIC and the policy
holder. If a policy is not payable 
because of certain reaSOr&', ~ it is ac
cording to the terms of the policy, 
ft could be taken into a court of law.

A s far as delays are concerned 
which I do agree do occur quite often 
and we do get manyi complaints, it is

certainly a matter of grievance for the 
citizen. But I do not know whether 
this kind of delay is something which 
should be looked into by the Lokpal 
or the Lokayukt. It is a matter really 
for much more efficient gearing of the 
efficiency of the internal organisa
tion of the LIC. There are a large 
number of offices all over the country. 
A  recommendation has been made by 
the Estimates Committee that we 
might split up the LIC In order to 
make it more efficient. It is under 
consideration of the Government. It 
might induce a more competitive 
spirit in the LIC and also lead to 
more efficient working.

SHRI S .S. N. TANKHA: Am I to 
understand that if the Lokpal is en
trusted with this work of looking into 
the affairs of the Corporations it will 
lead to deterioration in the function
ing of the Corporations.

SHRI GOVINDAN NAIR: I made 
a distinction between the two types 
of Corporations. Firstly, it is those 
dealing with public utility services 
where I said that there would be a 
case for the Lokpal or the Lokayukt 
to look into them. As far as the Cor
porations which deal purely with busi
ness transactions are cbncerned, I do 
feel that this a matter which is bet
ween one busnessman and another. 
It is a matter of the interpretation of 
the contract or a matter against the 
type of goods or services supplied or 
vice versa. Here, I do feel that if you 
entrust this kind of looking into to 
the Kokpal or the Lokayukt, it would 
not be conducive to the efficient work
ing of these undertakings. These 
things can be settled in terms of a 
contract or in' terms of an agreement 
between them and in many cases it 
could be taken to a court of law . 
In a business transaction, It is not 
really a citizen's grievance in that 
sense of the word because a grievance 
has to be established that somebody 
has failed. Where there is ~an allega
tion that a certain contract has net 
been observed, there is a remedy 
which lies in the hands of these P to-



pie. If a business transaction bet
ween a coal company which supplies 
coal to the Hindustan Steel becomes 
a citizen’s grievance, it might ham
per, in my opinion, the efficient work
ing of such commercial public sector 
undertakings.

SHRi S. S. N. TANKHA: At pre
sent there is some provision for look
ing into the affairs of the corporations 
existing already. If that is not ham
pering the working of those institu
tions, why should the Lokpals’ or 
Lokayukts* looking int0 their affair* 
create some difficulties or greater 
difficulties in the way of the working 
those corporations?

SHRI GOVINDAN NAIR: I presume 
you are referring to the Committee on 
Public Undertakings or the Parlia
ment or Audit which goes into the 
affairs of the Corporations. As I said 
earlier, it is very necessary that both 
Audit and the Parliamentary Com
mittee should go into the affairs of 
individual corporations to see whether 
they are being efficiently mauaged, 
what are the difficulties, what are the 
complaints and so on. But I am draw
ing a distinction between this type of 
study and this type of reporting, 
which is very necessary and what is 
called or what I termed at the begin
ning, redressal of a particular citizen's 
grievance against a certain corpora

tion.

SHRI S. S. N. TANKHA: All com
plaints need not be looked into by 
Lokpal. He w ill determine which of 
those complaints are such as should 
be looked into. So, he will himself 
sort out which of the complaints need 
to be looked into and which need not 
be. Why should you fear that the 
Lokpal’s taking over the function w ill 
be t0 the detriment of the corpora
tions?

SHRI GOVINDAN NAIR: I pre
sume that you are not referring to 
the distinction between 'allegations’ 
and ‘grievances.’ As far as ‘allega
tions* are concerned, the Lokpal w ill 
look into them and it is already in the 
Bill. I take it that you are referring

to this: even in ‘grievance' the Lokpal 
would exercise a certain amount of 

discretion. What I would submit, first 
as a point of principle, is that the kind 
of business transactions which nor
mally arise in this area is something 
in which the Lokpal should have no 
jurisdiction. In the private sector 
als0 the same thing arises but there 
is no jurisdiction there.

Secondly, in many of these cases, 
proper remedy could be had in a court 
of law for any violation of agreement. 
Surely, the remedy should lie there 
because it is a matter which certainly 
the corporations will fight out; the 
corporation would consult its legal 
advisers and say, “I have a good case 
in court of law; why should I submit 
to the judgment of Lokpal?” .

SHRI S. S. N. TANKHA: In the 
Bill as it is drafted, there is already 
sufficient safeguard for protecting 
the contractual obligations. If there 
is a contractual obligation or if it is 
possible for either of the parties to 
go to a court of taw, then the matter 
will not be taken up by the Lokpal. 
If that condition exists and is allowed 
to remain as a part of the Act, then 
where do you find the difficulty?

SHRI GOVINDAN NAIR: Apart
from contractual obligation, suppose 
there is a complaint that certain 
things which do not come upto the 
standard have been supplied and 

there is no contractual obligation, 
then it will be a question of fact and 
that can be settled in a court of law.

SHRI S. S. N. TANKHA: Possibly 
the Lokpal will not look into this; hie 
may think that it is a matter which is 
likely to go to a court of law.

SHRI GOVINDAN NAIR: If the 
jurisdiction of the Lokpal is extended 
to him and we say that all those 
tranctions should come within his 
jurisdiction— of course he m ay exer
cise his own judgment— , as my col
league said, this would certainly lead 
to certain apprehensions in the minds 
of public sector undertakings and it
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might lead to delayg in making deci
sions; they might feel that somebody 
w ill go there and pla^ up th# thing. 
Thus there would be a certain ham
pering of efficiency of the public sec
tor undertakings.

H. H. MAHARAJA P. K . DEO: As 
pointed out by Pandit S. S. N. Tankha,
I would like to draw your attention 
to it-em (e) of the Second Schedule 
which clearly says:

“Action taken in matters which 
arise out of the terms of a con
tract governing purely commer
cial relations of the administra
tion with customers or suppliers, 
except where the complainant al
leges harassment or gross delay 
in meeting contractual obliga
tions/’ .

I  think, adequate safeguard has 
been provided and, theireifore, there 
should be no apprehension on the part 
of the public sector that they w ill be 
put to unnecessary harassments. Why 
should there be any such fear at all?

SHRI GOVINDAN NAIR: Suppose
in a particular case a contract is 
awarded to party *A* and there is no 
violation of that contract but, as I 
said, a complaint comes from some
body else saying that the contract 
should have been awarded to him. 
There may be a case, and there could 
quite often be a case, where the 
award of the contract to party ‘A* has 
been made on grounds which are jus* 
tified; there might have been the 
question of time or there might have 
been the question of the quality, and 
so on. But this would be properly 
considered a grievance as far as party 
4B’ is concerned which has not got 
the contract. So, it is not a question 
merely of violation of contract in 
such cases but cases could often arise 
where contracts for purchases and 
sales are made that somebody might 
consider that he has a grievance, and 
that is also brought within the juris
diction of the IiOkpal. I  think, this Js 
a point which J made earlier and my 
colleague also made.

H. H. MAHARAJA P. K. DEO: I
feel that such cases would be very 
few. Even if such cases come in, we 
could amend the Lokpal Act at a later 
stage based on the experience of its 
working in a few years. Why should 
we have any apprehension at this 
stage and make these things inopera
tive so far as public sctor under
takings are concerned?

SHRI GOVINDAN NAIR; I would 
only submit with due respect a very 
general point. To some extent the 
failures of public sector undertakings 
have often been attributed to the fact 
that they work under certain rules 
and regulations which hamper them 
in making decisions, which hamper 
them in the use of certain discretion
ary powers. As you are probably 
aware, there is usually a complaint 

made of the public sector undertak
ings that compared to such and such 
an enterprise in the private sector, 
they are working with a handicap 
and the reasons attributed in most of 
the cases— I am talking purely of 
commercial and industrial concerns—  
are that they do not have sufficient 
autonomy and that their activities 
are hampered by various rules and 
regulations. Here I would certainly 
plead against any tightening of this 
kind of control over the public sector 
undertakings.

SHRI S. S. DESHMUKH: What
exactly is your conception of auto
nomy and efficiency? Does it mean 
complete protection from accountabi
lity?

SHRi GOVINDAN NAIR: Accoun
tability is always there to Parliament 
and to the parliamentary committees. 
The public sector undertakings are 
subject to the control and audit of the 
CAG and they are subject to any 
Government directives which may  be 
issued in the light of larger policy. 
Subject to these overall parameters, I 
would certainly say that autonomy 
means that in the day-to-day working 
of the public sector undertakings and 
in the taking of decisions on matters 
which arise every day, there could 
be complete freedom to managements*
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SHRI S. S. DESHMUKH: In the 

present set-up of working of the par- 
limentary system, Parliament can
not be burdened with details of ad
ministration and Parliament fs not 
meant as the forum to go into such 

cases of traight grienvances, though 
real and substantial. So, the back

ground and the very basis of the pre
sent Bill is that a machinery should 
be evolved which would be in a posi
tion to act as a via media between 
parliamentary control and a machi
nery for removal of such types of gri
evances. As constituted today, the 
Public Undertakings and the PAC 
have as their basis of discussion the 
report of the CAG which again is 
limited by the code of audit.

For instance, take the case of the 
Fertiliser Corporation of India. It is 
their job to arrange for collaboration 
agreements. Suppose there is a case 
where even the international techno
logical journals publish that a parti
cular type of plan with a particular 
capacity is outright on the Turnkey 
basis for sale at 50 million dollars, 
and the corporation goes in for a col
laboration agreement on the basis of 
a cost which works out to 300 million 
dollars. Since, according to you, the 
Lokpal is the machinery which is to 
be resorted to ’ by any citizen, I could 
go before the Lokpal and say that I 
am a citizen, and am a farmer inte- 
restetd in the proper price of fertili
sers, and the price of fertilisers which 
I purchase has been unnecessarily 
pushed up by entering into a colla
boration agreement which should have 
cost the corporation only 50 million 
dollars but which costs 300 million 
dollars because the corporation has 
exercised its discretion and thought it 
better to go in for such a type of 
Plant. Would you still believe that 
the Lokpal should be precluded from 
inquiring into such a case?

SHRI GOVINDAN NAIR: J think 
that this would fall very much with
in the purview of a body like the 
Committee on Public Undertakings. 
The Public Undertakings Committee 
does not act on the basis of audit im
ports alone but it is at liberty to take

up and has taken up individual un
dertakings for examination.

SHRI Y. B. CHAVAN: To a certain 
extent, it would involve policy deci
sions. It is not only the Committee on 
public undertakings but ultimately 
it is Parliament which is seized of the 
problem. So, it is not a matter for 
the Lokpal as he has put it.

SHRI S. S. DESHMUKH: Will it be 
wise to burden the Lokpal with all 
details?

SHRI Y. B. CHAVAN: Will it be 
wise also to burden the Lokpal with 
all the policy matters which really 
speaking are the 'responsibility of 
Parliament?

SHRI S. S. DESHMUKH: Even at 
present, the petitions under article 
226 or article 32 are such that in the 
present circumstances, they are al
most cent per cent gamble. When 
that is the position, would you still 
believe that the Lokpal should be 
precluded from undertaking investi
gation of such types of cases?

SHRI GOVINDAN NAIR: I do not 
think that I went into that.

SHRI SAMAR GUHA: On.e com
mon point in all the memoranda sub
mitted by the different witnesses is 
that they hav0 shown too much of 
susceptibility about grievances against 
the public undertakings. I am glad 
that at least a distinction has now 
been made between utility services 
and the truly commercial and indus
trial concerns.

Regarding public grievances, I 
would like to point out one thing. It 
is known that in almost all important 
public concerns, there are public re
lations officers. They deal with pub
lic grievances on the one hand and 
earn public good-will on the other.

* Applying the same argument which 
you are now raising, do not these pub
lic relations officers create any diffi
culty in the speed and efficiency of 
working of these public conerns?

SHRI GOVINDAN NAIR: The pub
lic relations officers are part of the
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concern. Their duties, as far as I 
could see it, are part of the duties of 
the concern. In some public sector 
concerns, as for instance, the LIC, 
there is a complaints officer; he is not 
called a public relations officer but a 
complaints officer. If anybody has a 
plaint the idea is that it ghould be 
dealt with quickly and speedily, and 
there should be some method by 
which it should be disposed of quick
ly and without delay and if necessary 
it should be brought up to the highest 
level of management in order to see 
that it should be dealt with quickly 
and speedily. I do not think that this 
sort of internal arrangement will 
hamper the working of the public 
sector concern. It is really a method 
of seeing that there is more efficient 
working of the enterprise; it is a 
method by which we have an inter
nal machinery to which anybody who 
has a complaint may refer that com
plaint and whicfi can deal with that 
complaint quickly and efficiently, and 
if it is a very serious matter, could 
bring it to the notice of the top ma
nagement. I do not think that that 
w ill hamper the working in any way.

SHRI SAM AR GUHA: Though such 
arrangement provides scope for re- 
dressal of public grievances against 
the public undertakings, yet it would 
create an element of self-preservation 
thought among those men.

Qualitatively you are not objecting 
to there being a machinery or ar
rangement for dealing with public 
grienvances in a private or pubic con
cern. The only question is whether 
that machinery should be an internal 
part of the organisation or an external 
machinery.

The Lokpal can deal with such 
public grienvances quickly and speedi
ly. That being so, i  think it w ill in
crease the efficiency of the public con
cerns.

SHRI A K BA R  A LI KHAN: He
would not deal with it so speedily as 
the department or the undertaking.

MR. CHAIRMAN: Thank you, Mr. 
Govindan Nair.

(The witness then withdrew)

MR. CHAIRMAN: Now, we shall 
take up the examination of Mr. N. K. 
Mukerji. He is from the Department 
of Administrative Reforms in the. 
Home Ministry.

SHRI A K BAR ALI KHAN: In your 
note, you have stated that considering 
all these factors it does not appear 
necessary to go further than what is 
already covered in the Bill so far as 
the public sector undertakings and 
Government companies are concerned.

So, you agree that in matters of 
grievances there should be no scope so 
far as these corporations are concern
ed, but allegations should be looked 
into by the Lokpal and Lokayuktas.

SHRI N. K. MUKARJI: I would
draw your attention to the fact that 
the Ministry of Home Affairs is ac
tually the sponsoring Minisry for this 
Bill, and, therefore, naturally, w e 
agree with whatever is contained in 
the Bill. So, the naswer to your 
question is ‘Yes’.

H. H. M AHARAJA P. K. DEO: 
In your original Bill, you never tried 
to differentiate between allegation and 
grievance. I am referring to the ori
ginal Bill which formed part of the 
report of the ARC. But the Home 
Ministry has come forward with a Bill 
which tries to differentiate between 
allegation and grievances, what is 
your reaction to it?

SHRI N. K. MUKARJI: My first 
reaction is this. 1 may with respect 
object to the word ‘your1, because you 
said ‘your original Bill*. Actually it 
was the Bill of the ARC and it was 
not that of the Home Ministry. I 
think Government’s Bill truly reffects 
the spirit underlying the ARC’s Bill, 
because what was important in the 
report of the ARC was the idea un
derlying what they were suggesting..
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H. H. M AHARAJA P. K. DEO: 

Is it an improvement or a retrograde 
step?

SHRI N. K. MUKARJI: It is not a 
question of improvement or retro
grade. The question is what makes 
for greater clarity. The Bill proposed 
by the ARC leaned heavily on the 
Parliamentary Commissioner’s Act of 
Britain, which did not specifically deal 
with corruption but was meant to deal 
with the grievances of individual citi
zens. The intention of the Govern
ment here is to make the new machi
nery responsible for both the functions 
— redress of the grievances of indivi
dual citizens and enquiry into allega
tions of corruption.

SHRI FRANK ANTHONY: What
would have been the effect if you had 
eliminated ‘grievance’ and the defini
tion you have given. If there is some 
kind of allegation, there will be some 
application and then investigation. 
But if it is a grievance, what happens? 
There has been some maladministra
tion, let us assume. It is established. 
If it is found that there is no improper 
motive or mala fides, what would hap
pen? If you eliminate grievance, 
perhaps it would have the advantage 
of eliminating certain number of fri
volous complaints.

SHRI N. K. MUKARJI: I think that 
whichever way you define allega
tions and grievances, there would be 
some overlapping. A  point made by 
an earlier witness was that the defi
nition of allegation should be such as 
to reduce the scope of this overlap
ping. Still it would not really be pos
sible to do away with this completely. 
A  person who has only a grienvance 
can convert his grievance into an alle
gation, although I think there is a 
considerable area where the indivi
dual citizen may wish to represent his 
point without necessarily having to 
write that so and so did such and such 
thing with a corrupt motive. He may 
know that his application has been 
delayed for a year or something like 
that but he may not wish to impute

any motive to anybody; he is only' 
conscious of his own grievance. That. 
Kind of case would be covered by the 
word ‘grievance’.

SHRI AK BAR ALI KHAN: So far
as grievances are concerned, if they 
are kept in so far as the Government 
servants concerned— and eliminated so* 
far as corporations are concerned- 
wili it make much difference?

SHRI N. K. MUKARJI: It will 
make a difference; that is why we 
have provided for the difference. 
Much of what could be said has al
ready been said toy previous witnesses 
but I wish to make one general point. 
Public sector corporations are as much 
part of the Government from one an
gle as any government department, 
financed and controlled as they, are by 
the Government. But they are orga
nised as companies and corporations 
to subserve a certain objective that 
we have in mind; this is better served, 
if there is some autonomy. There are 
three objectives one has in view; era
dication of corruption, autonomous 
functioning, attending to the grienvan- 
ces of citizens. The order of priority 
in which these things come in the 
case of corporations is somewhat dif
ferent from the order in which they 
come in the case of Government de
partments. Eradication of corruption 
and citizons1 grievances come right at 
the top in the case of government de
partments, whereas removal of cor

ruption comes a t the top and next, in 
between, comes autonomous function
ing in the case of the public sector cor
poration. That is their range of prio
rities.

SHRI FRANK ANTHONY: He 
made one point which is important; 
Apparently, he referred to clause 2(K 
as being ouster of the jurisdiction of 
the courts. You can never oust, as 
far as I am aware, the jurisdiction of 
the high courts or the Supreme Court 
and that is one of the difficulties we 
are going to face. Many of the de
cisions or even rulings cf the Lokpal 
or the Lokayukta might be taken to
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*the high courts and the Supreme
• Pourt. What is there to prevent it? 
There is nothing to prevent it. You 
can never oust the jurisdiction of the 
courts. You will have to change the 
Constitution if you want to.

SHRI N. K. MUKARJI: I agree.
SHRI S. S. N. TANKHA: In view 

of the fact that the main criticism 
from the point of view of the corpo
rations and the public sector under
takings is that there is too much in
terference on the part of the depart
ment with those undertakings, which 
is really hampering the working of 

•those institutions, may know how far 
you agree with that point of view 
But even if you do not, whatever be 
the present practice for the depart
ment to control those undertakings, I 
would like to refer you to page 3 of 
your statement in which it is said:

“An inquiry into a complaint of 
:grievance, unlike that in the case 
•of an allegation of corruption, is 
in most cases, in the nature of a 
quasi-judicial review. If deci
sions taken in the public sector 
undertakings are made liable for 
such a review, it will result in in
terference in their day-to-day ad
ministration.”

According to me, the present day 
practice of day-to-day interference by 
the department is hampering efficien
cy. How do you say that if this pre
sent practice is discontinued and if 
Lokpal or Lokayukta is to hold en
quiries in respect of those undertak
ings also it w ill result in serious in
roads into speedy and efficient func
tion of the public sector undertakings 
or corporations?

SHRI N. K. MUKARJI: On the
question whether there is too much in
terference or not, I think you cannot 
generalise, because the situation va
ries from Ministry to Ministry and 
from corporation to corporation. But 
I think a general view is available to 
us in the report of the ARC public 
Undertakings, and I think the Com
mission’s views are more or less in 
line with what you are saying. In 
fact, that report suggests devolution

of authority to the public sector un
dertakings. In spite of that de
volution, the Ministries may still 
wish to intervene on many oc
casions; very often that wish may 
be because of a feeling that what is 
required to be done is to be done be
cause of the Ministries’ accountability 
to Parliament. I do not think that it 
can be argued that because the Minis
tries rightly or wrongly intervene for 
that reason the possibility of interven
tion from still another authority is 
justified.

SHRI S. S. N. TANKHA: Suppos
ing it is provided that the departmen
tal functioning in these matters will 
be restricted in future or stopped in 
future, it will only be looked after 
in future by the Lokpal or Lokayukta. 
Will that be all right?

SHRI N. K. MUKARJI: That would 
mean that you would not in Parlia
ment, be able to haul over the coals a 
Ministry under whose charge a pub
lic sector undertaking has not been 
functioning very well. If you say 
they cannot intervene at all, they will 
take that plea in Parliament. I do 
not think anyone would wish that to 
happen.

SHRI YOGENDRA SHARMA: Your 
predecessors have deposed that a dis
tinction should be made between the 
economic sphere and the non-economic 
sphere in order to make out a case 
that a grievance should be excluded 
from the jurisdiction of the Lokayuk- 

ta. As I understand, the popular 
complaints about corruption and such 
things are mostly in the economic 
sphere and the last 20 years of our 
development in this country have 
brought out one thing: that govern
ment or semi-government activities 
have taken place mostly in the sphere 
of economics. The activities of the 
corporations and the public s3ctor un
dertakings are becoming, if they have 
not already become, a major and a 
quite substantial part of the govern
mental activities, and that is one of 
the reasons for the growing complaints 
about corruption relating to the scope 
of the economic activities. That being 
so, w hy do you want to restrict the
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scope of the Lokayukta? That w ill go 
again at the very purpose of the Bill.

SHRI N. K. MUKARJI: I do not 
have any such views.

SHRI YOGENDRA SHARMA: Do
you deny the fact that during the last 
20 years, the economic activities of 
the Government have come down?

SHRI N. K. MUKARJI: I do not de
sire to restrict the scope in regard to 
allegations of corruption which you 
are mentioning. The Bill already pro
vides that these should be covered.

SHRI YOGENDRA SHARMA: The 
whole discussion this morning has 
been as to whether the scope should 
be restricted so far as the allegations 
are concerned. For allegations, they 
agree that it should be within the 
power of the Lokpal. So far as the 
grievances are concerned. I think it is 
one of the restrictions. I am unable 
to understand whether this view is 
accidental or otherwise: because all
the evidence tendered before this 
Committee this morning on the ques
tion of grievances, by all the depart
mental authorities is common. Is it 
only accidental that they have all 
taken a common stand?

SHRI N. K. MUKARJI: I would say 
that it is no accidental at all, because 
we have a community of interest, and 
there has been consultation amongst 
us to clarify each other’s mind, be
cause we do not wish to take up the 
time of the Community by unneces
sary points.

SHRI A. D. MANI: On the question 
of the Lokpal’s authority being res
tricted to exclude public servants, a 
suggestion is made that the private 
commercial enterprises cannot func
tion like the government departments. 
I want to give some illustrations. It is 
common practice in commercial con
cerns to make presents on the occasion 
of Christmas Eve or New Year’s Eve 
or New Year Day, such as, to give 
two cases of whisky. This happens 
even in the public sector undertak
ings. I do not want to give evidence

before this Committee, but I do know 
of public sector undertakings where 
this practice is followed. This is to 
promote business. This is also done in 
our Embassies abroad. These things 
happen. If somebody takes up an 
item like this and says, “This is an 
instance of corruption and I want to 
investigate/’ you would be putting a 
curb on the enterprise of our public 
sector undertakings which come under 
Parliamentary vigilance, namely, the 
Committee on Public Undertakings. 
And formerly, they came under the 
Public Accounts Committee. Why 
can’t the Lokpal be exclued 
from going into the affairs of 
public sector undertakings? One may 
ask that. I am only mentioning it be
cause we will be getting a crop of 
complaints from every public sector 
undertaking: Bhilai, Bhopal, Durga-
pur, Rourkela. Every (Jay there are 
so many complaints of corruption 
against officials by those who are 
aggrieved, and these are brought to 
our notice. We do not want a 'Lokpal 
to investigate into this. It will put a 
curb on the public sector undertakings. 
What is your reaction to the Lokpal 
being excluded altogether from the 
public undertakings in view of the 
supervision by a special parliamentary 
committee over them?

SHRI N. K. MUKARJI: Parliament 
has at various times expressed its 
great concern over corruption even in 
public sector enterprises. It is a ques
tion of relative priority. Government 
has followed the lineset by Parlia
ment in this matter that even in public 
sector corporations, eradication of 
corruption must be treated as a top 
priority problem. The British Parlia
mentary Commissioners Act excludes 
public undertakings completely, but 
that act does not deal with corruption 
allegations. It only deals with citi
zens’ grievances. In this Bill also, we 
are excluding grievances against 
public undertakings. Much depends
on how you regard the Lokpal or 
Lokayukta. Will they provide harass
ment or protection? It is a question



56

of approach. If we regard them to be 
super-policemen, they will provide 
harassment and Mr. Mani’s doubts 
may be well-iounded. But if they are 
going to do things in a judicious way, 
they may weil provide the very pro
tection that is needed.

SHRI A. D. MANI: Suppose there
is a complaint that a certain tendei 
from Bombay for the supply of air 
coolers for a certain plant was reject
ed, although it was better than the 
other one. is the Lokpal going to 
enquire into all these allegations? 
Do you think the Lokpal will do any 
good to the public undertaking by 
having star chamber investigations 
from time to time over frivolous and 
flimsy allegations?

SHRI N. K. MUKARJI: 11 it is a
pure grievance, it will be outside the 
scope of the LokpaL If it is frivolous 
or vexatious, the Lokpal and Loka
yukta have specifically been given the 
authority to drop it. It is assumed 
the Lokpal and Lokayukta apply some 
kind of selectivity in their work, 
because the sheer volume will be so 
heavy. I think if we choose these 

functionaries carefully, we can trust 
them to apply their good judgment.

SHRI A. D. MANI: Suppose there
is a false charge against a government 
official. He suffers untold tortures, 
goes about consulting lawyers prepar
ing his defence, etc. Ultimately the 
Lokpal dismisses the complaint as 
frivolous. Would you like the Lokpal 
to award costs to the person who has 
been injured?

SHRI N. K. MUKARJI: When it
was suggested that penalties should be 
provided for false and frivolous com
plaints, an hon. member said it might 
act ms a deterrent to make complaints. 
The present provision in the Bill is 
that every complaint is expected to be 
accompanied by an affidavit. I con
cede it is not a powerful provision. It 
is for the committee to consider whe
ther there should be a more powerful 
provision.

H. H. MAHARAJA P. K. *T)EO: 
To avoid frivolous complaints, can you

provide that there should be a deposit 
of Rs. 1000 with every complaint, which 
will be forfeited if it is proved to 
be false?

SHRI N. K. MUKARJI: U the com
mittee feels a more powerful provision 
should be there, there are alternatives 
like deposit, awarding cost, etc.

SHRI S. S. DESHMUKH: Instead
of monetary restrictions would it be 
wiser to have penal restrictions?

SHRI N. K. MUKARJI: Two of the 
State Government have ventured into 
legislation in this sphere. There was 
an ordinance in UP which lapsed in 
due course. A  Kerala Bill is still 
awaiting the President’s assent. In 
both legislations there was a provi
sion for deposit. I think it was 
Rs. 1000 in UP and Rs. 500 in Kerala.

SHRI S. S. DESHMUKH: Instead
of statutorily ousting the jurisdiction 
of Lokpal, will it not be safer to leave 
it to his complete discretion? Would 
not this, along with the safeguard of 
deposit or penal provision, take care 
of frivolous complaints?

SHRI N. K. MUKARJI: Within the
sphere of allegations, the principle you 
mentioned can operate. But so far as 
grievances are concerned, they should 
in the case of public undertakings, 
remain excluded from the jurisdiction 
of Lokpal and Lokayukta.

SHRI TENNETI VISWANATHAM: 
A lot of distinction has been made 
between ‘allegation’ and ‘grievance’. 
Can there be an allegation without a 
grievance and a grievance without an 
allegation?

SHRI N. K. MUKARJI: I would say, 
yes. In many cases the allegations 
may be in the nature of grievance, but 
there is a sort of free area in both.

SHRI TENNETI VISWANATHAM: 
Is there no provision in the Criminal 
Procedure Code which says that a man 
is punishable for six months if  he 
alleges that a government servant to 
guilty of corruption?
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SHRI N. K. MUKARJI: I am not
aware that there is any such provision 
in the Criminal Procedure Code. If 
you are referring to the law on cor
ruption, I think there is such a pro
vision.

SHRI S. S. DESHMUKH: It is only 
the Penal Code which provides for 
such punishments. The Criminal Pro
cedure Code only prescribes the pro
cedure.

MR. CHAIRMAN: We have finished 
for the day, I thank you, Mr. Mukar-

ji, and also your colleagues from the 
other Ministries for having come be
fore the Committee and helped us with 
your valuable evidence.

We shall be meeting again during 
the Session period on every Saturday 
so that w e can examine more witness
es. Our next meeting will be on the 
27th for which the regular notice w ill 
come to you. This meeting is now 
closed.

(Shri N. K. Mukarji then withdraw) 

(The meeting then adjourned)
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PRESENT 

Shri M, B. Rana— Chairman.

M e m b e r s

Lok Sabha

2. Shri K. Anbazhagan
3. Shri C. C. Desai
4. Shri Gangacharan Dixit
5. Shri Samar Guha

6. Shri Kanwar Lai Gupta
7. Shri Hem Raj
8. Shri Thandavan Kiruttinan
9. Shri Bhola Nath Master

10. Shri V. Viswanatha Menon
11. Shri G. S. Reddy
12. Shri Vidya Charan Shukla
13. Shri Ramshekhar Prasad Singh
14. Shri S. Supakar
15. Shri Tenneti Viswanatham.

Rajya Sabha

18. Shri Gurmukh Singh Musaflr
17. Pandit Sham Sunder Narain Tankha
18. Shri Purnanand Chetia

' 19. Shri Akbar A li Khan
20. Shri K. S. Ramaswamy
21. Shri V. T. Nagpure
22. Shrimati Pushpaben Janardanrai Mehta
23. Shri Balachandra Menon
24. Shri A. D. Mani.

L eg isla tiv e  C o u n se l

Shri R. V. S. Peri-Sastri— Additional Legislative Counsel, Ministry o f  
" Law.

R epre se n ta tiv e s  o f  th e  M in is t r y  o f  H o m e  A f f a ir s

1. Shri N. K. Mukarji—Joint Secretary, Deptt. of Administrative Reform*, 
Ministry of Home Affairs.
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2. Shri S. P. Mukherjee—Joint Secretary (V), Ministry of Home Affairs^ 
f .  Shri S. P. Milkerji— Director, Department of Administrative Reforms.
4. Shri A. P. Veera Raghavan— Deputy Secretary, Ministry of Home Affairs.
5. Shri S. M. Chikermane—Under Secretary, Department of Administrative-

Reforms.
S e c r e ta r ia t

Shri M. C. Chawla—Deputy Secretary.

W it n e s s  E x a m in e d  
Shri K. Santhanam— Ex.-M.P.

(The witness was called in and he 
took his seat)

MB. CHAIRMAN: We welcome
Mr. Santhanam for coming all the way 
for the purpose of giving evidence 
before the Committee. I think hon. 
Members will remember that we 
passed a Resolution condoling the 
death of Shri H. C. Mathur. There is 
a leter from his son expressing his 
thanks to the Committee inresponse to 
the resolution passed by our Commi
ttee. (Chairman then read out that 
letter to the Committee). I wish to 
tell the Committee that further com
ments and suggestions on the pro
visions of the Bill received from the 
following organisations|individuals 
were circulated to the members of the 
Joint Committee:

(i) Govt, of Maharashtra
(ii) Shri K. Santhanam
(iii) Southern Millowners* Asso

ciation, Coimbatore.
(iv) Prof. P. Tripathi Delhi Uni

versity.
(v) Delhi Administration.

(vi) Bar Council of West Bengal
(vii) Govt. of Madhya Pradesh.

I wish to inform the Members that 
the folowing parties have no com
ments to offer on the provisions of the 
Bill:

(i) Govt, of Nagaland

(ii) Andhra Pradesh High 
Court.

(iii) Advocate-Generaly Naga
land.

(iv) Advocate General, Madras.
(v) Administrator, Laccadive,. 

Minocoy & Amindivi Islands
(vi) Administrator, Dadra and 

Nagar Haveli.
(vii) Gujarat High Court.
(viii) Shri S. C. Lahiri, Ex-chief 

Calcutta High Court.
(ix) Rajasthan High Court.
(x) Chief Commissioner, Anda

man & Nicobar Administra
tion.

The Chief Minister of Kerala as 
expressed his inability to offer com
ments on the provisions of the Bill. He 
has however stated that he is getting, 
the matter examined in his depart
ment and the comments are still 
awaited.

The following individuals have ex
pressed their inability to appear be
fore the Committee.

(i) Dr. C. D. Deshmukh.
(ii) Shri S. R. Das.
(iii) Governor of West Bengal.
(iv) Shri S. Dutt, Vigilance Com

missioner, West Bengal.
(v) Shri P. G. Gajendraadar.

(vi) Shri G. S. Pathak Governor 
of Mysore.

They have also not submitted their 
comments.

In Pursuance of the decisions of the- 
Committee at their sitting heJd on the' 
4th July 1968, the following individu
als ware invited for oral evidence oiv 
the dates indicated a gainst them:

(1) Shri K. Santhanam 27-7-68.
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(2) Shri P. Chakravartti 3-8-68.
-(3) Shri C. K. Daphtary 10-8-68.
<4) Dr. H. N. Kunzru. No date 

was given but willingness 
Asked for.

Sarvashri P. Chakrawarthi and C. K. 
Daphtary expressed their inability to 
appear before the committee on 3rd 
and 10th August, 1968, respectively 
due to their preoccupations.

Shri Chakravartti who was inform
ed that the revised date w ill be inti
mated to him in due course after it is 
decided by the Committee on the 27th 
July, 1968 has since intimated that he 
cannot come to Delhi due to 
his preoccupations and ha8 re
quested that his name may be drop
ped. Shri C. K. Daphtary has been 
requested to appear before the Com
mittee on Saturday the 24th August, 
1968 at 10.00 hrs. His confirmation is 
awaited. Dt. H. N. Kunzru is willing 
to appear before the Committee and 
has been invited on 3rd August, 1968.

In pursuance of the decision of the 
committee at their sitting held on the 
6th July, 1968, Shri P. N. Sapru was 
requested to indicate his willingness 
to appear before the committee. His 
reply is still awaited.

Prof. P. K. Tripathi Dean, Faeulty 
Law s Delhi University had expressed 
a desire to appear before the Com
mittee for oral evidence and has been 
invited on the 3rd August, 1968 at 
1500 hrs.

Prof. P. K. TripptKi Dean. Faculty of 
Justice, Bombay High Court who w *s 
requsted to give his comments on the 
provisions of the Bill and also to give 
oral evidence intimated that he was 
not willing to come under the stipu
lated conditions. He was therefore in
vited for oral evidence on payment of 
TA/D A (with Chairman’s approval) 
on the 3rd August, 1968 but he ex
pressed his inability due to preoccu
pations. He was again requested to 
indicate whether it would be possible 
for him to appear either on 10th or 
17th August. He has since intimated 
that he cannot come and has requested 
to drop his name from the list.

Memorandum received from the 
Committee on Petitions on the pro
visions of the Bill is placed before 
the Committee.

Shri K. Santhanam has now ap
peared before us for giving his oral 
evidence today. Before Mr. Santhanam 
proceeds, I would like to read out to 
him about this. He knows all about 
that. Direction No. 58 of the Speaker 
states that where witnesses appear 
before a Committee to give evidence, 
the Chairman shall make It clear to 
the witnesses that their evidence shall 
be treated as public and is liable to 
be published, unless they specifically 
desire that all or any part of the evi
dence tendered by them is to be trea
ted as confidential. It shall however 
be explained to the witnesses that 
even though they might desire their 
evidence to be treated as confidential, 
such evidence is liable to be made 
available to Members of Parliament. 
Now, Mr. Santhanam, I would re* 
quest you to give a general idea of 
what Lokpal should be and what your 
ideas are on Lokpal and then we shall 
ask a few questions to clarify certain 
points.

SHRI K. SANTHANAM: Mr.
Chairman, I thank you for inviting 
me to give evidence before this Com
mittee. I have already sent a detailed 
Memorandum on the Bill which I 
hope has been circulated among Mem
bers. As I have stated in that Memo
randum I am in whole-hearted agree
ment with the principles and purposes 
of the Bill. But I feel that unless the 
Lokpal and Lokpvuktas have got the 
constitutional status like the Election 
Commission, the Supreme Court 
judges or the Auditor General, they 
will not command the prestige that is 
essential for performing their very 
difficult and onp™UK task. The Lok- 
pal’s business is, according to the B ill 
to look into the allegations of corrup
tion and also complaints of grievances 
of mal-administration against the 
ministers and secretaries. This Bill is 
confined only to the ministers and 
public servants serving in the Govt, of 
India. But the problem of mal-ad
ministration and conniption is not
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•omeifting which cam be connned to 
the Central Govt, alone, unless the 
oame standards of honesty and good 
administration can be established for 
the entire Government of the country 
whether it is the Union or the States,
I do not think the purpose of the Bill 
w ill be fully achieved. Therefore, it is 
m y feeling that there should be a brief 
Article in the Constitution providing 
for the setting up of the LO KPAL 
and LO K AYU K TAS and stating their 
functions and giving Parliament the 
power to fill up the gaps about pro
cedure and other matters. That is one 
of my major suggestions to this 
Committee.

I think it is not quite right to club 
the Minister and the Secretary to
gether. They are different catgories of 
public servants. Minister is a person 
elected by the people and he has to 
be judged b / the code of political con
duct and morality. Secretary is a 
public servant who ha* to conform to 
the rules of conduct of a  public ser
vant, To put the Secretary in a higher 
pedestal than the Deputy Secretary or 
a Director or other officials seems to 
me not qu;te logical. But a full-time 
Lokpal onlv to look into the grie
vances and complaints against Central 
Ministers may be too much. There
fore, unless my suggestion that the 
Lokpal should be one who w ill have 
jurisdiction over all the Ministers, 
whether of Union or of the States, is 
adopted, there mav be some justifica
tion in extending the jurisdiction of 
the Lokprtl fo Secretaries and some 
other high offic;als like the Governor 
of Reserve Bank or Managing Direc
tors of public undertakings.

So far as appointment goes, I think 
the procedure provided in the Bill for 
appointing the Lokpal is satisfactory. 
But so far as Lokayukta is concerned, 
I do not think it is right that he 
should be appointed in consultation 
only with the Lokpal. I think the Pre
sident must consult the Chief Justice 
also. We want Lokayuktas not to be 
mere subordinates of the Lokpal. We 
want them to be equally independent 
persons. I strongly object to the

2981 (E) LS—5.

giving oi a second term to the LokpflJ
or Lokayukta. That- will make them 
dependent on the Central Government, 
It is the essence of these two offices— 
even more than other offices such as 
the Election Commissioner— to be en
tirely independent of the executive. 
So long as the bait of a second term 
is held out, to that extent their in
dependence is bound to be compro
mised. Therefore, I hope the Com
mittee will consider my suggestion.

Then, once the Lokpal or a Lokayu
kta has made a prima facie finding 
that a Minister or a public servant 
has committed some acts which are 
corrupt, then it should not be open to 
the executive government to git over 
him and decide whether they should 
accept the jyrima facie finding of the 
Lokpal or the Lokayukta and should 
take any action accordingly. Prima 
facie findings of the Lokpal of Loka
yukta should be binding on the exe
cutive and they should proreoJ to the 
next step. If it is a Minister, he 
should resign and there shou’d be 
a proper commission of inquiry to go 
into the allegations. If it is a public 
servant, he should be suspended and 
a departmental enquiry or an in
quiry by a Commissioner or criminal 
prosecution should follow. Unless 
the Prime facie finding of the Lokpal 
or a Lokayukta is treated as a high- 
level finding, they will merely be con
sidered as advisory officers and they 
w ill lose all status and nobody will 
think of approaching them. Therefore, 
their report should be treated as bind
ing on the executive government

Then, the Lokpal or the Lokayukta 
should not be left high and dry. They 
should have the statutory right to re
quisition the services of the CBJ, the 
Vigilance Commissioners and other 
organisations and officers whose busi
ness is to look into matters of mal
administration and corruption. They 
should be able to give them directions 
as to what they should do. Perhaps 
the Committee will look into the tra
ditions established between thtf Cen
tral Vigilance Commission and the
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vigilance officers of the various 
Departments. You know that as a 
result of the report of the Committee 
on prevention of corruption— of 
which I had the privilege of being tne 
Chairman— the Central Government 
established the Central Vigilance Com
mission and vigilance officers in all 
the Deparments. Though the Central 
Vigilance Commission has no juris
diction over the Ministers— it was not 
made a statutory office because we 
thought that it might take some time—  
it has established a good tradition 
and evolved a big organisation. I do 
not know if the Central Vigilance 
Commission has been asked to 3end 
you a memorandum. If not, I may 
suggest that you may consider the de
sirability of obtaining it. It should 
be brought into the scope of the 
present Bill. A ll the work which 
has been done for four years should 
not be allowed to be wasted. The 
Vigilance Commission has got direct 
jurisdiction to entrust a case to the 
CBI. According to the Bill, the Lokpal 
and the Lokayukta will have to go 
through the Home Ministry in order 
to get the servi?es of the CBI or other 
agencies. The working of the ofttees 
of the Lokpal and Lokayukta should 
not be dependent upon the goodwill 
or the good intentions of the Home 
Ministry or any other Ministry.

These are some of the major points 
which I have jn mind. There are, of 
course, some minor points. For ins
tance, according to the Bill, the Lok
pal has jurisdiction over the President 
and Governors. It is only a drafting 
mistake. You cannot make the Ix>k- 
pal and Lokayukta look into the affairs 
of Governors or President. There 
are other minor matters which I have 
already indicated in the memorandum 
I do not want to take the time of the 
Committee by repeating them here. 
Now. I would like to answers your 
questions.

MR. CHAIRMAN: Thank you I
would suggest to all the members to 
confine themselveq to the clauses of 
the Bill while putting questions to the

witness— especially such an able w it
ness like Mr. Santhanam. Before X 
pass on to you, I would like to put 
one or two questions to him.

I understand from you that you are 
entirely for the institution of the Lok
pal. That is one thing. Actually w e 
are starting this work from where he 
has left over viz. the report on cor
ruption. Now we are going on with 
the Lokpal Bill. You believe in the 
institution of Lokpal. Do you think 
that the Ministers also should be in
cluded with the public servants?

SHRI K. SANTHANAM: I think 
Lokpal should have jurisdiction over 
the Ministers both at the Centre as 
well as the States.

MR. CHAIRMAN: We feel lhat
Lokpal is not too strong to be tread
ing on other people’s toes. To start 
with he may be going out of his, juris-: 
diction to go into the judicial and 
other matters.

He should be within his limits?

SHRI K. SANTHANAM: I accept 
the limits of the Second Schedule. I 
think it is all right. I have already 
suggested that he should have nothing 
to do with the President or the Gov
ernors.

MR. CHAIRMAN: Now, let us
know about the status. Actually, we 
have given him the status of a Chief 
Justice of the Supreme Court. What 
do you think about it?

SHRI K. SANTHANAM: I think it 
is a good thing that he should have 
the status of the Chief Justice of the 
Supreme Court because he has to 
look into the allegations made against 
the Central Ministers including the 
Prime Minister. Therefor, he should 
have the status of the Chief Justice of 
the Supreme Court.

MR CHAIRMAN: You don't think 
that the other judgee would object to 
this.
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SHRI K. SANTHANAM: How can 

they object to this so long as there 
Is nothing derogatory to their status?

MR. CHAIRMAN: You feel that 
they should not continue beyond 05 
years.

SHRI K . SANTHANAM: I think 
there should be no period except the 
age limit. They should be appointed 
and they should retire at the age of 65. 
Their terra of offce whether it is five 
years, ten years or whatever it may 
be, it should be from the date of their 
appointment upto 65. They should 
not go beyond that. They should not 
be evicted from office except by a 
procedure of impeachment which Is 
already incorporated in the Bill.

MR. CHAIRMAN: In the Bill, there 
is a provision for issue of a Certificate 
by the Secretary that this matter 
would not go to the jurisdiction of the 
Lokpal. Do you think that that is 
sufficient? You know that in the Ad
ministrative Reforms Commission’s 
Report it has been stated that it is a 
Minister which certifies that so and so 
matter do?s not c o t r e  within the juris
diction of the Lokpal. Do you tliink 
whether such a certificate should be 
given by the Secretary or the Minis
ter?

SHRI K. SANTHANAM: Will you 
please indicate the relevant clause? 
I do not think that any such certifi
cate is provided for in the Bill.

MR. CAIRMAN: It is provided for.

SHRI K. SANTHANAM: is it re
garding a particular document which 
cannot be produced?

M R  CHAIRMAN: That is very im
portant because that certificate might 
exclude the jurisdiction. Do you 
think that the certificate given by the 
Minister as suggested by the A.R.C. or 
a certificate given by the Secretary as 
suggested in the Bill would be 
enough?

SHRI K. SANTHANAM: Will you 
kinrTy let me know the actual clause
In i** Bill?

MR. CHAIRMAN: You will pleas* 
refer to pages 13-14, sub-clause (3) 
of clause 14.

SHRI K. SANTHANAM: Clause
(3) does not deal with disclosure of 
documents or information or of docu
ments or information which would be 
only contrary to the General public 
interest. If the document pertains 
to the security of the nation, it can
not be diclosed. Similarly a documer 
connected with the Cabinet meetin 
cannot be disclosed if it involve 
public interest or security of th* 
nation. A  Secretary cannot refuse 
produce a particular document on thv 
ground that it is of public interest un
less it is connected with defence. If 
a Defence Secretary says that it should 
not be disclosed in the interest of the 
security of the nation, I think it will 
have to be accepted. We cannot allow 
our Defence matters to be disclosed. 
Similarly the cabinet proceedings are 
also sacrosanct and I do not think :hat 
th ey  should be open to the scrutiny 
of Lokpal or Lokayukta. Barring that, 
every other document will have to be 
produced at the request of the Lok
pal or Lokayukta.

MR. CHAIRMAN: Suppose we soy
that in the interest of the security of 
the country, a particular document 
should not be disclosed. If this i« 
kept out of the jurisdiction of Lokpal, 
what do you think about it?

SHRI K. SANTHANAM: Probably 
public security is very wide term. 
Probably the word ‘security’ may be 
replaced by the word ‘defence.

MR. CHAIRMAN: Now, this is my 
final question as far as T am concern
ed. That is regarding Second Sche
dule, clauses (b), (e) and (f). What 
do you think about that?

SHItl K. SANTHANAM: (b) is
about Extradition Act. It is a judi
cial proceeding. I do not think the 
executive has got the power of 
extradition. They have to produce 
the person before a judicial authority. 
And the judicial authority has to «P-
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prove of the proceedings. Therefore, 
we cannot have the Lokpal and Loka
yukta sitting over the judgment of 
the court. There is nothing in (d) 
and (e). (e) is about the contract
(e) deals with action taken in matters 
which arise out of the terms of a con
tract governing purely commercial 
relations of the administration with 
customers or suppliers, except where 
the complainant alleges harassment 
oar gross delay in meeting contractual 
obligations.9 For almost all contract! 
ordinarily there is a provision for ar
bitration, if there is a dispute between 
the two parties. I think Lokpal can- 
aot decide as to whether the railway 
contract about a road or anything is 
right or not, or whether it is too much 
or whether it is too little. I think it 
should be exempted.

MR. CHAIRMAN: What do you say 
about (f)? I think it is all right this 
being purely a departmental action.

SHRI K. SANTHANAM: It is purely 
an admtnistrative action. If at all in 

respect of appointment there i3 a:;y 
allegation of corruption or anything 
of that sort, it comes under the gen
eral conduct

SHRI AKBAR ALI KHAN: You
have suggested that there should be 
an amendment to the Constitution. I 
agree with you. But, I would like to 
know whe her we can proceed with 
this Bill or whether we should take 
up amendment to the constitution also 
simultaneously. Otherwise, there is 
likelihood of our Bill being delayed.

SHRI K. SANTHANAM: Here
comes "he politics. I have already 
given a draft amendment of the Con. 
stitution. This is to be judged in the 
light of practical politics. As I said* 
I would certainly accept this Bill as 
the second best.

SHRI AKBAR ALI KHAN: In this 
matter I do not think there will be 
much difficulty in getting a constitu
tional amendment passed. Anyhow 
you think, without the constitutional

amendment, we can proceed with tide
Bill.

SHRI K. SANTHANAM: Yes, Sir.

SHRI A K BAR A LI KHAN; Tha 
other thing is: you have very kindly 
given a memorandum and draft alao 
and you have suggested referring to 
the Entries in the Lists that we could 
pass this Act and apply it to the 
States as well. I very much doubt 
and I think there will have to be •  
specific provision when we want to 
apply any such Act to the States.

SHRI K. SANTHANAM: I do not 
think so because all employees come 
under either the Federal List or the 
Concurrent List. The provisions of 
the Constitution are that the Parlia
ment has power to enact any legisla
tion on any matter referred to in the 
Concurrent List and when the Parlia
ment makes any legislation, it is bind
ing on all the States and I think it to 
better if these inquiries are put in this 
Bill under the entry in the Concur
rent List as Parliament can deal with 
it. I do not think any further consti
tutional amendment is necessary to 
enable Parliament to enact such laws. 
Whether it can extend to Ministers, 
there may be a point of some doubt 
But so far as public servants are con
cerned, I have not the least doubt 
that the Parliament can extend the 
application of the Bill to all public 
servants throughout the country whe
ther they are public servants in the 
Union or the States.

SHRI AKBAR ALI KHAN: You
think that the Bill which is for the 
Union only, should be extended to 
the States?

SHRI K. SANTHANAM: I have al
ready pointed out one difficulty in 
this Bill. It does not make it clear 
about A ll India Services. There is 
IA S man. He is really, technically 
a servant of the State. He may be 
serving the State to-day, but tomor
row he may be under the Government 
of India. Now either the Lokpal or 
the Lokayukta should look into tbe
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Complaint, If he is Secretary, the 
Lokpal comes in; if  he is only a Govt, 
servant, the Lokayukta. He is merely
•  servant of the State and so long 
as he is serving the Government of 
India, this Bill may apply. While the 
Lokayukta is looking into his affairs, 
he can go back to the parent State. 
Then, what is the position?

SHRI AKBAR ALI KHAN: You
have made it clear.

SHRI K. SANTHANAM: A t least
the A ll India Services should be 
hrought in, because if they are sub

ject to one jurisdiction here and ano
ther jurisdiction in the State, the 

Central Services will get demoralis
ed.

SHRI AK BAR ALI KHAN: So
your view is that it should not apply 
only to the Union Ministers or Union 
servants only but also to the State 
Ministers and State servants.

SHRI K. SANTHANAM: Yes.

SHRI AK BAR  A U  KH AN: If we 
are able to do that, the other question 
does not arise.

SHRI K. SANTHANAM: We can 
have it extended to the whole of 
India. If you cannot do it, at least 
extend it to the Central Services.

SHRI AK BAR ALI KHAN: I would 
also ask you one thing. You said 
that the Minister and the Secretary 
should not be clubbed together. As 
you had been younelf a Minister and 
in the Administration, you know there 
are many cases where the Minister 
acts on the advice of the Secretary. 
There then the point of legal liability.
I think that is one reason why the 
framers of this Bill have thought fit 
to put the Secretary only, not the 
Joint Secretary or Deputy Secretary—  
only Secretary and such Additional, 
Secretary who has the independent 
power. So I think that will achieve 
the objective of the Bill. Do you 
agree With m*f

SHRI K . SANTHANAM; I do not. 
Because, if it is a question of judge
ment or policy I can understand the 
Minister and the Secretary being 
taKen together because the policy is 
formulated on the advice of the 
Secretary by the Minister and there 
may be a case for judging whether 
the Secretary has advised the Minis
ter properly. But, here is a question 
of mal-administration or corruption, 
I do not think you can say that the 
Minister and the Secretary go to
gether in corruption. If it is nepo
tism and other things on the part of 
the Minister, then the Secretaries ate 
not a party to it. Therefore, I do rot 
know why the Secretary should be 

clubbed with the Minister. The 
Joint Secretary may become Secre
tary tomorrow. Where w ill you draw 
the distinction? Suppose, some alle
gation of corruption is made against 
the Secretary with regard to an aet 
done by him when he was Joint Sec
retary. Then who w ill inquire >nto 
him? Will it be the Lokpal or the 
Lokayukta?

SHRI AKBAR ALI KHAN: Do you 
think any limitations should be pul 
in as suggested by some persons that 
the person levelling the charge Should 
deposit some money or there should 
be some guarantee. How to check 
frivolous complaints or allegations? 
What would you suggest to control 
frivolous allegations in this connec
tion?

SHRI K. SANTHANAM: In our
report that is why we considered this 
very carefully and we came to the 
conclusion that for all and sundry to 
put in a petition may mean an enor
mous number of frivolous as well as 
malicious petitions. That is why we 
suggested that ten members of either 
the State legislature or of Parliament 
should take the responsibility for en
dorsing any allegation before it comes 
in for investigation. Now we have 
opened the floodgates as it were and 
probably there will be a lot of com
plaints against the Lokayukta and 
Lokpal that 00 per cent of the coot*
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plaint# are being put into the waste- 
paper basket They may do so justifi
ably. Still it w ill affect their reputa
tion on the public. So I would suggest 
that every such petition or complaint 
should be endorsed by some respon
sible people and I think the only per
sons who may be treated as respon
sible from this point of view are the 
people who have been elected to the 
legislatures or Parliament and so, if 
not 10, at least 3 or 4 members of 
some legislature or Parliament should 
say, *1 have looked into this and this
* a fit case worth investigation/ A  
?rtificate like that to the Lokpal or 

' okayukta w ill save a lot of trouble.

SHRI AKBAR ALI KH AN: Will yOu 
.'avour imposing any penalty if ulti

mately the complaint was found fri
volous?

SHRI K. SANTHANAM: Not frivo
lous. But if it is deliberately malici
ous, then it should be open to the 
Lokpal or Lokayukta to send the man 
for prosecution.

SHRI AK BA R  ALI KHAN: You
know this inquiry w ill be for admini
strative lapses, grievances, etc. In that 
connection would you like this in
quiry to be like a regular court in
quiry or you w ill put some limitations. 
"What should be the nature of the in
quiry before the Lokpal and the Loka
yukta?

SHRI K. SANTHANAM: The nature 
of the inquiry w ill differ in the case 
of complaints of mal-administration 
and in the case of allegations of cor
ruption. In the case of allegations of 
corruption, they w ill have to get the 
CBI or somebody to find out whether 
they can get hold of the facts.

jSHRI AKBAR A LI KHAN: Pro
bably I am not clear. I want to know 
whether it should be a regular judi
cial inquiry or it may be an admini
strative inquiry. That is what I want 
to know.

SHRI K. SANTHANAM; In the case 
of mal-administration it has to be ad*

ministrative enquiry and in the case of 
corruption it must be something like 
judicial enquiry or criminal investi
gation.

SHRI A K BA R  A LI KHAN: In that 
case Articles 226 and 32 w ill be 
attracted and the proceedings will be 
hit by those provisions.

SHRI K. SANTHANAM: I dont
think those articles are attracted. No 
enquiry can be prevented by any arti
cle of the Constitution. When the 
stage of final decision is reached, 
those aspects come into the picture.

SHRI SAMAR GUHA: According to 
the concept of our Constitution, the 
Office of the Chief Justice of India 
has been conceived as the highest 
judicial authority. In this B ill of 
Lokpal and Lokayukta there has been 
made an attempt to equate the status 
of Lokpal and the Chief Justice. In 
some sence even the authority of the 
Lokpal has been made more compre
hensive, not only in terms of the 
conditions of service, salary etc. 
Don’t you feel that this w ill create 
serious conflict in the judicial autho
rity in our country and there will be 
confusion as to which will be the 
supreme judicial authority? If you 
feel so,,I want to know whether it 
is not necessary to have a certain 
clause showing that the supreme judi
cial authority of the Chief Justice of 
the Supreme Court is preserved.

SHRI K. SANTHANAM: If they
were judicial officers, I would agree 
with you, but they are not judicial offi
cers. There is nothing to prevent our 
appointing other people of any status. 
For instance, the President has the 
highest status, even higher status than 
the Supreme Court Chief Justice. The 
President is only the executive head. 
This officer is not a judicial officer but 
he is an officer who w ill have to in
vestigate any allegation against the 
Prime Minister of India. Therefore I 
don't see any thing wrong in the 
status; it is not function. If he has 

any judicial functions, and they are
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likely to come in conflict with the 
authority not only of the Chief Justice 
o f the Supreme Court of India but 
any judicial authority, I shall agree 
with you. It is only a convenient 
description of a certain arrangement 
that so and so will have status simi
lar to so and so and it does not equate 
their functions. The Chief Justice of 
Supreme Court remains supreme in 
the judicial matters irrespective of 

the appointment of Lokpal and Loka
yukta.

SHRI SAMAR GUHA: There should 
not be any scope for conflict or con
fusion in regard to the status and 
function of these two authorities. The 
status and functions of the Lokpal 
and Lokayukta should be defined in
dependently without having any refer
ence to the Chief Justice of Supreme 
C ourt

SHRI K. SANTHANAM: I have no 
objection to that.

SHRI SAMAR GUHA: According to 
the provisions that have been made 
in this Bill regarding the appoint
ment of Lokpal, it ha5 to be made by 
the President in consultation with the 
Chief Justice of India and the leader 
of opposition in the Lok Sabha. The 
word ‘consultation’ may lead to the 
conflict as to who will be the real per
son to hold the office of Lokpal, etc. If 
certain provisions are made to the ef
fect that the Lokpal Should be select
ed principally from among the retired 
Chief Justices of the Supreme Court 
and also of the High Courts and 
also instead of having one single 
person selected by the three agenc
ies as has been suggested there 
should be a panei of five from among 
whom the President will choose.

SHRi K. SANTHANAM: I don't 
agree with that First of all, I don’t 
want any, retired Chief Justices of 
the Supreme Court to be In the field 
for selection as Lokpal or Lokayukta 
because that will undermine the in
tegrity of the Supreme Court. No 
Chief Justice or the Justice of the 
Supreme Court should hope for any

high appointment after retirement 
Then, I accept that the Chief Justic* 
of the Supreme Court and the Presi
dent w ill normally look among the 
functions of retired Justices of the 
High Courts, who have held their 
posts in distinction, for these ap
pointments. I don't also favour a 
panel of five as you suggested . . .

SHRI SAMAR GUHA: A  panei of 
five from among whom the Presi
dent w ill select one.

SHRI K. SANTHANAM: That will 
give too much discretion to the Presi
dent. The President will make an 
effort to settle a common name in 
consultation with the Chief Justice 
and the Leader of the Opposition and 
in that effort the best man w ill be 
appointed. Even if there is some 
difference of opinion, at least two of 
them w ill have to agree on a person. 
The present proposal seems to be 
better than what you suggest.

SHRI SAMAR GUHA: The word
^consultation* does not mean that in 
case there is any conflicting opinion 
among the three, the opinion of the 
two will be final.

SHRI K. SANTHANAM: In order
to keep it outside the Court the gene
ral formula is that the President 
shall appoint ;.n consultation with 
the Chief Justice and the Leader of 
the Opposition, and of course, techni
cally the President can disregard the 
opinion of both the Chief Justice and 
the Leader of the Opposition and ap
point whomsoever he likes. That 
is the literal interpretation, but 
nowhere things happen like that. I 
don’t think the President will under 
take the responsibility of appointing 
a person against the opinion of the 
other two.

SHRI AK BAR  ALI KHAN: The
ultimate responsibility is that of the 
President and the President will act 
on the advice of the Cab!net and the 
Cabinet w ill be responsible to thfr 
Parliament
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SHRI XC. SANTHANAM: I agree
that the I’residesvt means Home 
M nittry. ,

smu SAMAR GUHA: Ultimately 
it comes to this that the Home Minis
ter is the; t o i l  authority so far as 
Uw? appointment of thcsa Officers axe 
concerned. Then, th/i very purpose 
at the Bill ii defeated U Lok&al i* 
aiiowed to bo &pi>o aio  ! .by tha Hume 
Ministry.

SIIUI K. SANTHANAM: In order 
to cliadcmate the Homo Ministry, the 
representative of the Opposition is 
provided for. In case of undue in- 
terferen^ £rom that side, the repre
sentative or the Opposition will move 
a Resolution in Parliament and the 
H&oane Minister w  11 have to defend 
his action. No Home Minister will 
take the odium of appointing a per
son on his own.

SIIRI SAMAR GUHA: Isn’t it that 
tho rjrnetion of Lokjn\ will be relat
ing t» a very specialised subject, 
mostly concerning law?

SHRI K. SANTHANAM: It is not 
judicial. These are not judicial 
functions at all. You may call thorn 
quasi-judicial appointments. They 
have no power of judicial decision. 
They only Investigate and see that 
tilings are not done improperly, and 
if Something id done improperly he 
would taring it to the notice of the 
Parliament and the public and give 
an cpportunity to the Government to 
rectify this.

TORI SAMAR GUHA: I agree with 
you that unless the Union Territories 
are alto included in the Bill, then 
the very pu~po&** of the Bill w ill be 
defeated, it t is so amended as 
44 M inister means a member of the 
Council or M’nJaters, by whatever 
rtartifi called, for the Union, the 
States and Union Territory . . . . M If 
tfteoe three words are Included, will 
it in any Way conflict with the Con
stitutional privileges that have been 
j&vm to the States?

SHRI K. SANTHANAM: I don't
think it will. As I have suggested, the 
best way to remove this is to put in 
a new article in the Constitution and 
to make the Lokpal and Lokayukta 
not independent of the executive 
Government, like the Election Com
mission, the Finance Commission, etc.

SHtti KANW AR L A L  GUPTA: 
You have just stated that the Lokpal 
rhould not be defendant on the Minis
try of Home Affairs, and Lokpal 

-be authorised to issue orders 
cLrectly to the CBI and other investi
gating authorities. Do you feel 
that because those appointments and 
tr a ile r s  o£ CBI officers and other 
Police officials d?pend on the Minis
try of Home Affairs, some independ
ent agency for investigation should 
be there under the Lokpal?

S i m  K. SANTHANAM: It will be 
opcm to the Lokpal to have one or 
two officers who can make some pre
liminary enquiries. But if you want 
to have some detailed enquiries it is 
not possible to build up a rival in- 
stiutlon to the CBI, Therefore, it is 
my suggestion that wiherever he feels 
r>er!Pssary it should be open to him 
to demand an enquiry by the CBI.

SHRI KANWAR LAL GUPTA: 
Don't you feel that the Home Minis
ter w ill be having some influence on 
the CBI authorities?

SHRi K. SANTHANAM: He niay 
have, to make appointments hut the 
Lokpal does not appoint anybody. 
So, there is no conflict between the 
two.

SHRI KANWAR LAL GUPTA: Sup
pose there are some allegations 
against the Home Minister. Then do 
you like that the Lokpal should ask 
the CBI to make enquiries? The 
Home Minister can influence the CBI.

SHRI K. SANTHANAM: That’s
why I have suggested that he should 
not give any notice to start with. 
He must flr^t be given the (power to 
investigate secretly in case of cor- 
rvDtioiL I* is only at the final r ta g v



i/tai he should giv* notice. The Home 
Minister will not know tihat any mat
ter has been referred to the CBI in 
tha first instance. It is only when he 
is t j  make a report, he should say: 
“It repeal's to me that you are com- 
miUhug corruption. Thef^e are the 
facts. What have you to say?” And

that basis the Lokpal should sub
mit a report to the Prime Minister.

SHRI KANW AR LA L GUPTA: 
You have just stated that the findings 
of the Lokpal should be more or less 
binding. What do you mean by ‘more 
or less binding*?

SHRI K. SANTHANAM: I would
r ilhcr take away that ‘iraore or less".

SHRI A. D. MANI: I would like 
to renter to your remarks made in 
answer to a question from this side,—  
Supreme Court judges b?ing made in
eligible for the appointment as Lok
pal. Now, you will see that the Bill 
requires on. the part of Lokpal and 
Lokayukta a very deep knowledge of 
la • ;>rocedur<? arid law in respect of 
evidence, because evidence has got 
evidence, because evidence has got to 
be taken under the Civil Procedure 
Code. Now, would you have any ob
jection to a serving judge of a High 
Court, Chief Justice who is 60 years 
of age who is due for promotion as a 
Supreme Court Judge, being appoint
ed?

SHRI K. SANTHANAM: I have no 
objection to the C h e f Justice or « 
retired or existing judge of the High 
Court being appointed. Even in the 
oas0 of Supreme Court, the function
ing judge may De appointed as
I.okpat. On retirement he does not 
get any benefit

SHRI A . D. MANI: Now, please
refer to your memorandum and your 
comments on clause 2(b). You have 
auBg'isted; “or has used his influence 
to secure to any member of his family 
or other person special preference in 
the matter of appointment, procpo- 
to n  or other advantage.” If a Minis

ter or a Secretary comes within the 
purview o? a ‘subordinate and that 
subordinate has also been an erring 
subordinate any harm caused to that 
subordinate would not be against tha 
public interest Would you like to 
qualify this sub-clause by saying 
“legit mnte interest of any other per
s o n ...” ? Causing harm is not a 
crime.

SHRI K. SANTHANAM: I have nc, 
objection. The Secretary does not 
get his son appointed by his depart
ment o’: by any private interest whom 
he deil j  with. He always does it 
throii« :i some other secretary and he, 
in turn, obliges the latter. In fact, in 
certain firms high appointments are 
practically reserved for the sons o 
secretaries. It is only to cover such 
instances that j have suggested that 
if somebody has got a job for which 
he is not apparently the best person 

Secretary and others will have V 
explain to the Lokpal as to how lu 
managed to get it.

SHRI A. D. MANI: Referring I 
your memorandum page 3 paragraph 
16 :

“I dont think it should be open 
to the competent authority to sit 
m judgement over a finding of 
the Lokpal or Lokayukta that an 
allegation can be substantiated 
either wholly or partly. Such a 
report should be automatically fol
lowed either by a Commission of 
Enquiry or a departmental en
quiry or criminal prosecution."

This is a slight contradiction because 
in departmental enquiry that is also 
sitting in judgement on the Lokpal

SHRI K. SANTHANAM: In the 
ce.se of very high officials there are 
Coi nm issioners—practically indepen
dent judicial officials to conduct the* 
enquiry Only cases of minor nature 
are taken for departmental enquiry. 
Supposing a Lokayukta finds there is 
a case against a Superintendent then 
he will only say that there is a prima ’ 
facie case and then the usual proce-
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•‘dure of departmental enquiry w ill be 
conducted because though the Loka- 
yukta is higher in status than the 
man who is making an enqu ry  he 
lias not conducted the judicial en
quiry. The other man w ill have to 
conduct a proper judicial enquiry 

^giving an ample opportunity to the 
accused to clear himself.

SHRI A. D. MANI: I am raising
this point because you have had an 
example— I hope— of the Public A c

cou n ts Committee making certain 
-observations on the Steel deals in 

which Mr. Subramaniam and Sh r 
Boolhalingam were involved. The 
matter vras referred to a departmental 
semi-judiciai enquiry.

SIIRI K. SANTHANAM: It was 
not referred to any departmental en
quiry at all. A  departmental enquiry 
is an administrative judicial enquiry. 
It was cnly an advisory opinion of 
certain people which was called for.

SHRI A. D. MANI: Paragraph 17. 
AVhy should you object to the Pub
lic Service Commission scrutinising 
the recommendation of the Lokpal or 
Lokayuktas? Why should you say 
the Public Service Commission should 
not sit in judgement on Uie Lokpal?

SHRI K. SANTHANAM: I a*n af- 
rnid you have not understood my 
suggestion. A t the prima facie stage 
the Union Public Service Commission 
has no business to come in. When 
the departmental enquiry or criminal 
prosecution has finished then discipli
nary oction is taken and then the 
matter is referred to UPSC. But 
here when the prima facie case is 
made out UPSC has no means to 
judge about the prima facie case*

SHRI A. D. MANI: Even in regard 
to the disciplinary case the UPSC 
makes a preliminary enquiry. It calls 
for statements from both sides. It 
gives an opportunity to the aggrieved 
person to state his case.

SHRl K. SANTHANAM: Even to- 
*4ay the procedure is if there is any 

-complaint against an officer first de

partmental enquiry is conducted and 
the recommendations of the depart
mental enquiry regarding disciplinary 
action are referred to the UPSC. But 
here the Lokayukta simply gives a 
prima facie opinion. Unless you 
convert the prima facie opinion 
into an opinion to be followed by  
disciplinary action the UPSC should 
not come in the picture at a l i  I 
have no objection that before disci* 
plinary action is taken the case of the 
official may be referred to the UPSC.

SHRI A. D. MANI: Paragraph 15. 
You have said that clauses 10 and 11 
should be re-drafted. There are cer
tain doubts— public doubts— about 
the suitability or the necessity of such 
clauses 10 and 11. Now, is it proper 
to give investigating powers to make 
secret enquiries to the Lokpal be* 
cause the Supreme Court judge does 
not have investigating powers?

SHRI K. SANTHANAM: He is not 
a judicial officer. In fact, the whole 
basis of the Bill is that Lokpal is 
somebody who keeps a general sup
ervision over integrity and good ad
ministration. He comes to certain 
conclusions but he does not award 
punishment. Investigation and report 
are his only functions.

SHRI A. D. MANI: That investiga
tion is done on the basis of comp
laints before him and not on his own 
initiative. Now, we Members of 
Parliament hear all sorts of rumours 
going about Cabinet Ministers, State 
Ministers and many of them are 
wholly false or many of them are tex- 
aggerated. If the Lokpal gets himself 
mixed u p .* ..

SHRI K. SANTHANAM: What he
has to do is to find out whether it is 
frivolous or not; and secondly, if 
there is any basis he has to judge 
whether that basis is of sufficient 
importance and finally he has to give 
the final report that prima fad e there 
is maladministration or corruption. 
These are the three things he has to 
do.
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SHRI A. D. MANI: There may be 

so many frivolous complaints refer
red to the Lokpal or Lokayukta. 
-Every man who has got a grievance 
will file a complaint and many of 
them may be frivolous. You must 
see the position of the official who 
w ill have to undergo the mental tor
ture by going through all these com
plaints. Would you suggest that an 
allegation should be accompanied by 
a  deposit of Rs. 250 so that the de
posit is forfeited if  the allegation is 
frivolous; secondly, in all such en
quiries an official concerned haa to 
take legal assistance also to prepare 
Jhis defence. Would you like him to 
be reimbursed in respect of legal fees 
if the allegations are found to be 
wholly frivolous.

SHRI K. SANTHANAM: Suppose
the allegation is frivolous we expect 
the Lokpal to put that complaint in 
the waste-paper basket and simply 
post a postcard saying that the com
plaint is frivolous. The question of 
the .official suffering will come only 
when the Lokpal or Lokayukta sends 
a finding that there is a prima facie 
case against him. Then, of course, 
the other enquiries come in and if 
he is acquitted then he is entitled to 
reimbursement. That comes not at 
the stage of Lokpal but at the time 
of criminal investigation.

SHRI A. D. MANI: A t some stage 
after a departmental enquiry starts 
on the basis of prima facie findings 
you do not mind the cost being given.
I am talking about deposits because 
there w ill be many complaints—  
Members of Parliament get many 
complaints— and there should be some 
kind of limit, say, of Rs. 100 or Rs. 
200. Some deposit should be stipu
lated.

SHRI K. SANTHANAM: I have no 
objection to that. But, as I have al
ready made a suggestion, no com
plaint should be entertained unless it 
is supported by a certificate from 
three to five legislators in this coun
tr y  that this complaint had been look
ed into by them and there is some 
vHma facie basis in this complaint.

SHRI TENNETI VISWANATHAM: 
Now, Sir, since the pubucation of 
your report, do you tiunfc tnat the 
conditions have impioved or have 
gone worse?

SHRI K. SANTHANAM: Well, of 
course, there is no means of giving 
positive information on such matter, 
but I believe that the Government offi
cials, particularly of the Government 
of India, are very vigilant and care
ful and only those who are very very 
clever, dare to indulge in corruption. 
That is the impression I have got.

SHRI TENNETI VISWANATHAM: 
Do you think that corruption is both 
wide and deep?

SHRI K. SANTHANAM: It is little 
less wide after the appointment ot 
Central Vigilance Commission.

SHRI TENNETI VISWANATHAM: 
There are at present several kinds 
of remedies provided under various 
laws both for improving administra
tion as well as checking political cor
ruption. Do :(ou think they are not 
adequate?

SHRI K. SANTHANAM: They are 
not adequate in the sense that gene
rally the citizen has no means to get 
records, documents, etc. which will be 
necessary to prove acts of corruption 
or even mal-administration. It is only 
the authority which can summon do
cuments and evidence wherever it 
may be which can deal with them 
effectively.

SHRI TENNETI VISWANATHAM: 
In this state of affairs will the Lokpal 
with powers given under this Bill 
meet the situation?

SHRI K. SANTHANAM: To some 
extent he will. * If my recommenda
tions are accepted to give him cons
titutional status and other sugges
tions are accepted, I think he may be 
able to do very well.

SHRI TENNETI VISWANATHAM: 
There is a provision that if ordinary 
remedies are available, the Lokpal 
should not take up the matter in hit 
own hands.
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SHRI KL SANTHANAM: Ordinary 
remedy— that is for mal-administra
tion, For instance in the case of cor
ruption there is no remedy at all. It 
is only in the case of certain adminis
trative acts there ig appeal and even 
in that case there is a provision that 
If the ordinary process of administra
tion ig not satisfactory, the Lokpal or 
Lokayukta should come into the pic
ture.

SHRI TENNETI VISWANATHAM: 
I want to look more closely into that. 
He can take the matter suo motu. At 
what atage can you think the present 
machinery is not working satisfacto
rily

SHRI KL SAI/THANAM: Let me 
give an illustration. If a person who 
has retired is unable to get his pen
sion within six months of retirement, 
I think it is a legitimate case to go to 
Lokpal and Lokayukta and say that I 
retired so many months ago but have 
not got pension so long: at once he 
w ill certainly issue a notice to the 
Department concerned as to why there 
is delay and he will instruct the Gov
ernment to see that his pension orders 
should be issued immediately.

In the first instance you w ill have 
to apply for inspection. If there is 
undue delay in such matters as that 
of Income Tax and others, he can 
easily look into that.

Refusal of information: Many De
partment do not give information, and 
this itself is a case of maladministra
tion. In the case of corrupt officers it 
is a sort of criminal investigation.

SHRI TENNETI VISWANATHAM: 
If there is undue delay Lokpal can 
take up the matter himself. But the 
officers opinion of the length of delay 
may be totally different from the opi
nion of the man.

SHRI K. SANTHANAM: Lokpal
or Lokayukta has to judge as to 
which conception ia the proper.

SHRI TENNETI VISWANATHAM: 
Bo* when a scan applies or makes an

appeal against an order or suppres
sion of infromation or something like 
that and he does not get any reply 
within a month or two do you sug
gest that Tie could go to the Lokpal in 
that case?

SHRI K. SANTHANAM: Lokpai
or Lokayukta will have to frame some 
conventions or rules as to the normal 
time that may be necessary for the 
disposal of administrative business. In 
fact at the very first time the com
plaint will have to be discussed with 
the Government of India and others 
and a sort of time table will have to 
be framed. That w ill be the great 
achievment of this Institution.

SHRI TENNETI VISWANATHAM: 
So you want the present rules to be 
slightly amended to give right to the 
agrrieved officer to go to the Lokpal 
(by framing the rules) if the present 
machinery does not seem to move 
within 30 days or so?

SHRI K. SANTHANAM: It is not 
only framing the rules. Rules are not 
often implemented at all Higher 
authorities do not move and things go 
on. Finally, the very existence of 
these authorities will make the 
Departments work a little more con
scientiously.

SHRI TENNETI VISWANATHAM: 
Some time after the promulgation of 
the permanent settlement in thia 
country, there were complaints to the 
House of Commons that there was too 
much of corruption in this country 
and the House of Commons appointed 
a Secret Committee of Corruption*. 
Have you gone through that Report? 
On the recommendation of that Report 
several officer^ were summarily dis
missed and the first man dismissed 
was the Governor of Madras in 1823. 
Can there fcp any milk and water 
business? Do you feel some radical 
change should be made?

SHRI K. SANTHANAM: In a par
ticular case you can have a particular 
TOnedy. You want a general watch
dog. If a proper person is put and 
proper authority given there is 
reason why he should not become a.v
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powerful watch do* as In Denmark
or Sweden or Australia.

SHRI C. C. DESAI: You suggested 
that the retirement age tor Lokpal 
should be 65. The Minutes provide 
for five year term.

SHRI K. SANTHANAM: Accord
ing to the Bill he may be 80 or 85.

SHRI C. C. DESAI: Would it not be 
better not to mention the age of retire
ment at all and simply make the 
period fixed as live years— subject to 
no fresh appointment or not being 
eligible for fresh appointment Five 
yearss' tenure be given to secure 
stability and continuity of the work.

SHRI K. SANTHANAM: The real
difficulty is if a comparatively young 
man of 50 is appointed Lokpal (I can 
imagine brilliant people of 50 are 
there who deserve to be appointed), 
then he will have to retire at the age 
of 55. He will not be eligible for any 
other appointment either in the Gov
ernment of India or States or any 
where else and then it will be very 
difficult. At whatever age he may be 
appointed, that must be the tenure 
office. Afterwards, he may be given 
satisfactory pension which w i1! enable 
h ;m to live decently without going 
in for other appointment. If you allow 
Lokpal or Lokayukta to hold another 
appointment, then you cannot expedt 
him to deal with corruption free’y.

SHRI C. C. DESAI: Should the
man be allowed to work upto 65 only 
irrespective of the period he may  hold 
office?

SHRI K. SANTHANAM: He will 
retire at the age of 65. It may be 
that he may hold office for 5 years 
or 3 years.

SHRI C. C. DESAI: If he i* 62, he 
w ill serve for three years. Would it 
not affect continuity and stability?

SHRI K. SANTHANAM: We must 
assume that people with at least 5 
years term will be appointed. You

will have to give lit t le  discretfaa * » -  
the People who appoint

Bhn C. C. DESAI; To give g m t s r  
status to the office of the Lokpal, how 
do you arrive at 8ome finality regard
ing the finding of the Lokpal, because 
ordinarily what happens i* 1M« n * . 
mely, under the provision^ of the 
the Lokpal is merely an investigating 
authority, it makes recommendation*
It goes to the departmental enquin 
Or the UPSC and to some extent the 
status of the Lokpal Will be denigrated 
and so how wilj you provide that the 
finding of the Lokpal will have firut 
status? That is, is h© having aulhority 
to award final punishment and to that 
extent can the constitution be amend
ed; if sq will il not impinge upon th» 
UPSC jurisdictions?

SHRI K. SANTHANAM: In the 
matter of administration the finding* 
of the Lokpal and Lokayukta w ill be 
followed in practice, but in th* matter 
of corrup:ion.

SHRi C. C. DESAI: Even in the* 
departmental matter the jurisdiction 
of the UPSC cannot be intcrefered 
with. UPSC will com? in. To that ex
tent status of Lokpal is reduced.

SHRI K. SANTHANAM: UPSC
comes in only at the stage of punish
ment. Lokpal does not suggest any 
punishmant. Lokpal’s business is to 
go up to the stage of piima facie 
finding. He will be the only autho
rity to find out prima facie finding 
where there are no people to look into 
those things at all, whether it is mal
administration or corruption and after 
that prima facie finding it is the gov
ernment which will have to take 
necessary action. It is they who take 
the disciplinary action and whether 
the punishment is right or wrong, the 
Lokpal does not go into it at all. The 
criminal court or departmental en
quiry or Commissioner may say this 
man shou'd be dismissed. Whether 
he should be dismissed or he should 
be degraded or something else, that 
will be matter to be decided by the 
Government in consultation with 
UPSC.
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SHRI C. C. DESAI: If G o vt of 

India ia to be guided by th« UPSC In 
regard to the finding of the Lokpal, 
to that extent the status of the Lok
pal is very much reduced.

SHRI K. SANTHANAM: Unless you 
convert him into a high-level judicial 
authority he cannot give a judicial 
finding or decision. Therefore be goes 
upto the stage of finding prima facie 
case. If you invest him with judicial 
authority, you will be investing him 
with the judicial authority outside 
the scope of the bill.

SHRI C. C. DESAI: Even the charge 
Is not proved, UPSC will say. In spite 
of a prima facie finding UPSC can 
say such and such charge is not 
proved. What will happen?

SHRI K. SANTHANAM: Where
there is no judicial enquiry, such en
quiry has to follow. If you convert 
Lokpal’s investigation into judicial en
quiry the finding is absolute. If it 
has to stop at certain investigating 
stage after establishing a prima facie 
case, the executive authority w ill have 
to arrange for a regular enquiry to 
award the punishment. Whatever 
the status of a judicial authority, its 
decision will stand unless it is reserv
ed by an appellate authority.

SHRI C. C. DESAI: Shou'd the 
CBI be under charge of Prime Minis
ter to get over the difficulty referred 
to by Mr. Kanwarlal Gupta there 
may be allegation against home Min- 
isster.

SHRI K. SANTHANAM: There may 
be an allegation against the Prime 
Minister and so that does not help, 
unless you put the CBI under the Lok
pal himself. That will not be practi
cal.

SHRI C. C. DESAI: You said Lok
pal jurisdiction is to be extended to 
state ministers as well State Gov
ernments have more or less reacted 
against this bill. So, to enlist their 
cooperation what do you suggest?

SHRI K. SANTHANAM: Suppose
they don’t cooperate Election
commission.

SHRI K. SANTHANAM: What d a  
you do? Suppose they don't cooperate 
with Auditor General What do you 
do? There won't be allegation against 
the State Government as such. It w ill 
be against an official or particular mi
nister. What happens is, at present 
they have a fear of the Home Minister 
or Central Ministry doing something. 
Once the Lokpal and Lokayukta are* 
put above the Union Ministry and 
made independent they w ill have the 
same position as Election commission 
or Auditor-generaL

SHRI K. ANBAZHAGAN: I would 
like to start with last point mentioned 
by the previous hon. Member. Shri 
Desai: This refers to the bringing in 
of the Ministers of the State Govern
ment within the purview of the Lok* 
pal. You have mentioned that the res
pective State Ministers can be brought 
in there. Now, under the present 
constitution thP S ate has got its own 
law and order power in its own hands; 
the Centre does not come in there. It 
is the State Ministers who are elected 
there, who represent the legislature 
there and if at all anybody has to 
take any action against any ministerr 
it is the Chief minister of the Stato and 
not the Prime Minister at the centre. 
Under the present political context 
even if the Prime Minister wants to 
take any action against any Minister 
of any State, it is not possible. So 
under the present circumstances do 
you think that Lokpal appointed by 
the advice of the opposition leader in 
the Lok Sabha and Prime Minister 
with the advice of these people w ill 
be able to con trol the Ministers at 
the States? What is your view on 
that?

SHRI K. SANTHANAM: I have not 
fully drawn up the implication of my 
proposal. But when onoe the State 
Ministers are included, Lokpal will not 
send the report about the State Minis
ter to Prime Minister. He will send 
that on’y  to Chief Minister or Gover
nor concerned. It is only at that stage 
that they will take action against the 
official concerned or minister concern
ed. The Lokpal will be like Auditor
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General. Auditor General doe* not 
tend audit reports of States to Parlia
ment. He* send it to State Legislature. 
So far as Central Government is con
cerned he send it to Parliament and 
so far as State legislature is concerned 
it goes to State legislature and State 
Government. I think, it w ill be like the 
Election Commission and Auditor Ge
neral. The state autonomy is not affec
ted. The Point ig this. Just judges of 
the high courts are appointed by the 
President in consultation with certain 
people for Lokayukta in the State, 
the State Government may be consult
ed and it is for the Home Ministry of 
the Central Government to evolve 
suitable procedure. This is more or 
less ancillary to my recommendation 
and so far as the States are concem- 
ned, ho will function like the Audi
tor General. He will be doing a type 
of audit on integrity and good admi
nistration. that is all.

SHRI K. ANBAZHAGAN: Appoint
ment of Lokpal is done by the Presi
dent and power is given by Parlia
ment either by legislation or by 
amending the cons itution. It is the 
opposition leader who renders some 
type of advice for Lokpal. He enqui
res into prima facie cases etc. Don't 
you think that the Lokayukta should 
have the same parallel authority in 
respect of the States, as the Lokpal?

SHRI K. SANTHANAM: No. Be
cause it is the Parliament which makes 
criminal laws and civil laws, do you 
think that they should not be binding 
on the States? This is something in 
extension of a civil law or a criminal 
law. Parliament functions for the 
whole country in many matters and 
exclusively for the Union Govern
ment in some other matters.

SHRI K. ANBAZHAGAN: Dont
you discriminate between the authori
ties of Parliament members and State 
Assembly members?

SHRI 1L SANTHANAM: Yes. For 
insance, if a complaint against a State

Minister comes, I shall insist that ifc
will come through the members o ft 
the State legislature. Similarly, if" 
there is any complaint against an offl- 
cial of the State, I shall insist that it 
should get endorsed by the State • 
legislatures. If there is a com
plaint against a complaint against a 
Central Minister, it should come 
through the Parliament members. A ll 
that is ancillary to the acceptance of 
my suggestion. Because that sug
gestion is not embodied in the Bill. I 
do not go into other details. If you 
accept it, I shall be willing to draw 
all the other conclusions,

SHRI K. ANBAZHAGAN: E v«i*>
though Lokpal is considered to be the 
highest authority to look into the gri
evances of the people, don’t you think- 
that it will be proper for the legisla
tive assembly to have their own Lok
ayukta with sam© authority for every 
State?

SHRI K. SANTHANAM: There will 
be a Lokayukta for each State, if you 
see my Constitutional amendment you 
will know that I have suggested that' 
there will be a separate Lokayukta 
for each State. His report will be 
submitted to the legislature of that 
State. It will not come to Parlia
ment. '

SHRI K. ANBAZHAGAN: You
suggested that Ministers and Secre
taries should not come under the same 
categories and that the Lokpal may 
enquire into the complaints against 
Ministers. Who, according to you, 
should be the proper authority to 
inquire into complaints against Sec
taries?

SHRI K. SANTHANAM: It will be
Lokayukta because he will be con- 
cemed with all public servants other 
than Ministers.

MR. CHAIRMAN: Before I ask Mr. 
Supakar to put questions, I want to * 
ask you one question myself. In para.*
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20* page 4, of your memorandum, you 
have stated:

*1 think it should also be obli
gatory to the Lokpal or Lok
ayukta to  investigate any grie
vance or allegation made in writ
ing by any ten Members of Par- 
liament or the Speaker of Lok 
Sabha or the Chairman, Rajya 
Sabha.

Do you think it is correct to allow 
any ten members to bring in allega
tions that so and so Minister is cor
rupt? i : Vi%\]

SHRI K. SANTHANAM: It is just 
possible that any ten members may 
put in frivolous complaints. But I ex
pect that in due course every Mem
ber of Parliament will realise the 
dignity of his officê  and will not put 
his signature to any frivolous allega
tion. We have to go on that assump
tion. Then, it will be the duty of the 
Lokpal or the Lokayukta to investi- 
fatn and say whether there is any 
prima facie case.

SHRI SUPAKAR: I am a little 
worried about the scope and the ex
tent of power that is proposed to be 
give to the Lokpal.

There can be no dispute about the 
fact that there is a large amount of 
corruption in our country. While that 
is true on the one hand, if you look 
at the other side you will find that 
during the last few years, a fe r  the 
report of the Committee on Preven
tion of Corruption was published, in 
some States at least there has been 
such a spate of allegations supported 
by a member of Members of Parlia
ment against the Ministers of all 
parties that practically you do not 
find any body against whom there 
is no charge of corruption. I would 
draw your attention to the definition 
i f  ‘allegation in the Lokpal Bill. We 

must ensure that the administration 
or the Minister must come to a deci
sion of alternatives and they must not 
shirk their responsibility to come to a 
definite conclusion on account of fear 
that some people in a multiparty poli

tical system that we are subjected to 
who can never hope to come to Power 
may make some allegation that such 
and such Minister is guilty of lack of 
integrity or guilty of impropriety or 
improper conduct which can be defin
ed in a manner which may differ from 
man to man. Under such circums
tances don't you think that there is 
the necessity of rigidly defining the 
scope within which the Lokpal and
Lokayukta— especially the Lokpal_
should deal with the conduct of Mini
sters and their functions? You know 
that the line of demarcation between 
matter of policy and matter of admi
nistration is very thin and opinion 
may differ whether it is within the 
policy of the Party or Government or v» 
the Ministry on the one hand and 
whether a Minister has performed the 
duty in exercise of his discretion. In 
that context do you not think that 
the definitions of the scop* so far as 
allegations and grievances are con
cerned should be further restricted?

SHRI K. SANTHANAM: While it
is true that there has been a spate of 
allegations, I think the political at
mosphere in the country has been 
vitiated by the fact that these allega
tions have not been inquired into 
and people have not been told whe
ther there was any basis for these or 
not. Unenquired allegations by res
ponsibly people, especially by Mem
bers of Parliament and Members of 
state Legislatures, are more harmful 
than any inquiry or final judgment 
by a proper authority. So far as the 
Central Vigilance Commissioner and 
other people are concerned, I have 
yet to know that one good officer has 
been penalised as a result of this ins-  ̂
titution, though there have been 
many complaints. A ctuary, the Cent
ral Vigilance Commission organisa
tion has been a protector of the 
honest officials. Similarly. I believe 
the Lokpal will become the protector 
of honest ministers. It is only the 
dishonest ministers who should be 
afraid of them. I have read the clause 
carefully. I don*t think that any policy 
decision can possibly come under any 
of these three such clauses. The Lok-
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who bring frivolous charge and at the 
same time deposit some money, or the 
discretionary poorer of Lokpal or 
Lokayukta should be adhered to?

DR. KUNZRU; The work w ill be
come impossible i£ it is very heavy. It 
will be impossible to be looked after 
by anybody and discretionary power 
of tlie Lokpal in this matter should 
therefore remain unfetered.

SHRI K. ANBAZHAGAN: You flaW, 
Lokpal should have under his jurisdic
tion also the State Ministers and Sec
retaries of State Government. Under 
present constitutional provisions States 
are fully autonomous. Ministers are 
responsible ..to respective State Legis
latures. Ae such how can Lokpal go 
into the complaints against the State 
Ministers?

DR. KUNZRU: That is a constitu
tional matter and as I have said the 
Bill can't be extended to deal with 
complaints against State ministers and 
Secretaries of departments without 
agreement with the States. That is 
ciuite clear.

SHRI S. S. DESHMUKH: The Lokpal 
is a judicial man who is having judi
cial background and judicial training 
and has functioned in a judi
cial way It is a principle of juris
prudence that in 99 cases a guilty may 
go unpunished, but even in one ease 
where a person has not committed an 
offence, should not be punished. That 
is the cardinal principle on which we 
function. Don’t  you think this train
ing itself could be quite adequate to 
take care of this malicious prosecution 
because under the common law also if 
n man prosecutes another person for 
an offence under malicious grounds 
such person has right under common 
law which empowers him to proceed 
against for perjur^ and so do you not 
tfoink that in such cases they will 
function properly under the supervi
sion of Judicial men?

DR KUNZRU: Judicial officer is not 
*U-knowmg. He has to depend upon 
the facts placed before him. I have

already told you that the present Cen
tral Vigilance Commissioner wus the 
Chief Justice of the Mysore High Court. 
He authorised the prosecution in 1968
37 of at least 3 persons. When a per
son of that standing finds it necessary 
that people making deliberately false 
com plaint should be prosecuted we 
need have no doubt that power will 
be properly exercised.

SHRI S. S. DESHMUKH: Here
there is provision of Leader of Oppo
sition being associated for appointment 
of Lokpal. In UK it is a wedl-under- 
stood practice that Leader of Opposi
tion i« Chairman of PAC. It is far this 
reason, those in the administration, if 
they are to explain lapses of adminis
tration, financial laspses etc. then the 
possible person who would be in a 
better position to go into it would be 
the Leader of Opposition but today in 
our country what happens is that, the 
leader of opposition being in politi
cally motivated charges against the 
Chief Ministers and Ministers of State 
and eyen Ministers in the G wem m ent 
of India, and so, in that particular 
background obtaining in o u t * country 
presently, may I know what is your 
idea of associating the leader of the 
opposition with the appointment of 
Lokpal? I think you have still confi
dence in the opposition as well?

DR. KUNZRU: A  man of that stand
ing should be appointed by the Presi
dent, after consultation with the Chief 
Justice of India. I see no reasons for 
consulting the Leader o f the opposition. 
As regards complaints to he bfrouglht 
to light, there are reports of the Pub
lic Accounts Committee.

SHRI S. S. DESHMUKH: So far as 
the Schedule is concerned, you said it 
is all right. The so-called contractual 
and commercial relations of the Gov
ernment of India give rise to a spate 
of public complaints. WID it not be 
in the fitness of things to allow these 
sorts of complaints also to be investi
gated and looked into by Lokpal?

DR. H N. KUNZRU: Are you refer
ring to the Second Schedule?

2981 I? LS—7.
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SHRI S. S. DESHMUKH: Yes. It 
is item (e). It reads:

Action taken in matters which 
arise out of the terms of a contract 
governing purely commercial rela

tions of the administration with 
customers or suppliers, except where 
the complaint alleges harassment or 
gross delay in meeting contractual 
obligations.

DR. KUNZRU: If a man does not 
fulfil the terms of the contract, I do 
not see how any proceedings by the 
Government of India against him can 
come within the purview of the Lok
pal. Here it is said that these matters 
can be considered by the Lokpal 
where the complaint alleges harass
ment or gross delay in meeting con
tractual obligations.

SHRI S. S. DESHMUKH: Will that 
be a sufficient rider? It is a matter 
of common knowledge that in all such 
matters there are uncalled for prac
tices though under the garb of law 
they may be defended. Yet, there are 
many complaints of genuine injustice 
to customers and persons who enter 
into contractual obligations involving 
considerable amounts of money.

DR. KUNZRU: This is a different 
thing altogether. The permission 
given for a contract can always be 
gone into by the Lokpal if  a com
plaint is made before him. But the 
question is whether the contractor, if 
I may say so, can bring a complaint 
against the Government of India for 
compelling him to carry out the con
tract unless he can allege harassment 
or gross delay in meeting contractual 
obligations.

SHRI S. S. DESHMUKH: The word
ing as it stands, I do not mean to say, 
can put civil action out of jurisdic
tion. The breaches of the contract or 
damages can be taken care of by the 
civil court. How a contract is arrived 
at? That cannot go there. There may 
be cases where a person is favoured 
in preference to another. That comes 
under the exercise of discretion. That

discretion cannot be dealt with in 
a court of law. They w ill say: We 
are not entitled to enter into it; it is 
the discretion of a particular officer. 
This results in injustice to some. If 
you exclude it from the jurisdiction of 
the Lokpal, will it not amount to 
greatest injustice?

DR. KUNZRU: If a contract has 
been improperly given, I think a com
plaint can be made, according to my 
reading of the Bill, to the Lokpal. If 
the Lokpal thinks that the matter is 
one which can go easily before a court 
of law, then he will take no cogni
zance of It. But if he is satisfied that 
there are reasons why the complaint 
cannot go to a court of law, he can 
deal with the complaint himself.

MR. CHAIRMAN: Thank you very 
much for having come all the way and 
given us the benefit of your experience 
and advice.

DR. KUNZRU: Thank you sery 
much.

(The witness then vnthdrew)

n. Prof, P. K. Trftpathi, Deaa, Fac
ulty of Law, Delhi University.

(Prof. Tripathi was called and he 
took his .scat)

MR. CHAIRMAN: Thank you very 
much for coming here. I would now 
request you to give your opinion on 
the Lokpal Bill briefly in about ten 
minutes. Afterwards, hon’ble Mem
bers will ask you gome questions for 
clarifying some of the points. You 
may start now.

PROF. P. K. TRIPATHI: I am grate
ful for this opportunity of being 
permitted to be present here. My 
opinion about the Bill w ill be in the 
first part on questions of broad policy 
and in the second part on details of 
the provisions. So far as questions of 
broad policy are concerned— not politi
cal policy, but policy as I, as a techni
cal man, understand it— I think what
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appears to be a very dangerous fea
ture of the Bill is the provision here 
for investigation into actions of Minis
ters particularly. It appears to me 
that it requires more thought whether 
we should have an authority who will 
look into the actions of Ministers and 
fix responsibility on them because 
this authority w ill replace to a great 
extent the functions that Parliament 
itself has been performing in oar sys
tem, and which, in my very humble 
opinion, the Parliament should conti
nue to perform. It is very difficult to 
make a distinction between even an 
administrative action and a matter of 
policy and I have tried to say in the 
brief that I have submitted that it will 
be difficult sometimes for the Lokpal 
and also for the Minister to avoid 
conflicts on matters of policy. A 
Minister should be responsible only to 
Parliament and Parliament has suffi
cient machinery for controlling that if 
a Minister goes too far away from the 
principles laid down by Parliament in 
the various enactments.

There is another danger— we are 
giving a very high status to the Lok 
Pal; we are conferring on him the 
status of the Chief Justice of India; 
we are also giving him powers of 
investigations which the Chief Justice 
himself does not possess; we are giv
ing him access to files and material to 
which a judge of the Supreme Court 
or any other Court has no ;»̂ coss.

This Officer, when he is in a posi
tion to investigate the complaints, as 
we contemplate, On the actions taken 
by a Minister, may start thsj investi
gation on his own and then makes a 
report to Parliament. It appears to 
me quite plain that this report, in 
many cases, will in effect be a report 
of the Opposition. That is what I 
have tried to say in tho article. If a 
Minister has taken some action which 
somebody does not like, this officer is 
not bound to wait until a complaint 
comes. He makes an investigation of 
his own accord and then makes a re
port to Parliament. If the Govern
ment agrees with the poilcy which 
the Minister has followed in taking 
the actions complained— and it should

be so in the normal case— then, his
report to Parliament is merely a Re
port of the Opposition. There is 
nothing wrong in the Opposition be
ing supplied with facts regarding 
any governmental action which may 
attract criticism. That is quite nor
mal. But, here we are doing some
thing more. We are giving this criti
cism the stemp of approval by an im
partial looking authority. The Lokpal 
is not a Member of Parliament; he is 
not responsible like the Opposition. 
Because of the Opposition, Govern
ment can say ‘All right, you take over 
the Government and you fulfil the 
policies which you are advocating and 
which we do not approve’ And in our 
form of Government, the Opposition 
has the moral and constitutional res
ponsibility to carry out the policies on 
the basis of which it criticises the 
Government. But, the Lokpal has no 
such obligation. He will be a critic 
whom no one can remove from his 
office. He will enjoy all the immuni
ties of the High Court and the Sup
reme Court Judges and he will have 
none of the responsibility of the 
Members of Parliament, of Govern
ment or of the Opposition. I had to 
go to the extent of saying in the 
article which j  have submitted, that 
in a well-chosen critical time in the 
political history of the country, an evil 
minded Lokpal can even turn down 
the Government. There arc many 
occasions when the country is quite 
sore on certain issues, and the Oppo
sition does take advantage of such 
occasions ultimately for its own pur
poses. On such occasions as long as 
it is an argument between the Gov
ernment and the Opposition, it is a 
fair debate. But, to my mind, it 
ceases to be a f*ir debate when a 
seemingly judicial or semi-judicial 
verdict of a very high official of the 
status of the Chief Justice of India is 
flung on the side of the Opposition. 
At a delicate moment, this will turn 
down any Government. My submis
sion therefore, is that so far as the 
Ministers are concerned, matters on 
which action has been taken by them 
should not be reviewable by any per
son other than the Members or a Com
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mittee of Parliam ent Only Parlia
ment should be the custodian of this 
power of criticising or even taking 
action against the minister.

Now, we have divided into two 
categories the action that the Lokpal 
w ill take. Firstly, when there is an 
'allegation’. The term allegation has 
a tinge of criminality or at least of 
moral turpitude. And secondly, 
where there is some grievance that 
somebody has suffered an injustice. 
Injustice is a very vague term— vague 
in this situation. So far as the ques
tion of allegation is concerned, firstly, 
I think, the allegation against the 
Minister should be examined only in 
very extreme cases; and, secondly, it 
should be examined by a Commission. 
The advantage is that the personnel of 
the Commission is not known before
hand. I do not know who w ill be ap
pointed in the Commission to investi
gate into the particular action. The 
person therefore does not have that 
political potential in his hands which 
he w ill have if he is already known 
to be the person who will investigate 
into the action. The Commissions 
have this advantage; and, then, they 
generally are headed by men of great 
legal experience— retired supreme 
court or high court judges. They 
bring in the judicial mind to bear on 
the problems. Even in the case of 
persons other than the Ministers, in 
the case of allegations, the Bill per
haps goes too far because* we have, 
in the case of persons other than 
Ministers, Article 311 of the Constitu
tion. It guarantees a certain proce
dure to the Civil servants. To my 
mind, the Courts have further enlarg
ed these guarantees and they bind us. 
And unless we give the Civil servants 
all these guarantees, it w ill not be 
constitutional to make the investiga
tions into the allegations.

In other words, these investigations 
might fall foul of 811 if they are 
meant to lead to any result. The pro
vision in article 20 in effect says that 
there should be no ex-post facto 
criminality and no one should be 
punished for an act which was not an 
offence when it was committed. These

are very vague expressions that we 
have used in Section 2(b), in the 
definition part of it. It says: (i) has 
abused has position as such to obtain 
any gains or favour to himself or to 
any other person or to cause undue 
harm or hardship to any other per
son.9’ If this is an offensive for which 
a person is going to be punished, he 
will be entitled to know what are 
the contours of the offences for which 
punishments are contemplated. We 
are going to appoint the Lokpal for 
the first t;me and we are conferring 
on him this power. We are perhaps 
violating article 20 of the Constitutipn. 
My submission is that ihe whole idea 
of investigations into allegations is 
very ambitious and is also unnecessary 
because, as long as it is an allegation 
of any act prompted by improper 
motives on the part of the civil ser
vant, we have a departmental machi
nery which we can tighten Tip and can 
amplify also. It is unnecessary to set 
up another machinery. Probably the 
real difficulty in taking action against 
the public servants springs from the 
Constitution itself. There is so much 
protection given to the civil servants. 
Those who are administering find it 
sometimes impossible to take any 
action. And any action w ill take such 
a long time; it requires so much of 
details and so much of recording snd 
so much pf delicate observance of 
technicalities. Ultimately, some mis
take is committed somewhere and the 
courts crack down upon the depart
ment for this mistake. We will have 
to wait until our Courts sense that 
the administration must be run by 
persons who are taking on their 
Shoulders the responsibility of the 
administration. They are to be treat
ed leniently and are not to be quibbl
ed as long at least as they are procee
ding honestly and with a reasonable 
diligence. But by making this provi
sion we cannot delete the provisions 
of Art. 311. In New Zealand where 
they have a parliamentary form of 
Government like our own they have 
tried this experiment only with what 
I would consider to be parallel to our 
investigation into ‘grievances'. In-
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vcstigation into a grievance ia a 
very different matter because there is 
no allegation or moral turpitude in
volved here and there also I submit 
the Minister should be kept out. But, 
in the case of other civil servants 
tftere will be enough opportunity tor 
rendering service to the public by a 
Lokpal who looks into 'grievances' as 
distinct from ‘allegation’. There are 
all kinds of grievances. People write 
to a Department and they do not get 
replies. This is a grievance. This is 
a very realistics grievance. There aie 
grievances by women doctors in medi
cal departments that they are being 
over-burdened with work; that tbe  
administration being in the hands of 
male doctors they fail to understand 
the difficulties of women doctors. They 
send all women patients to the women 
doctors; they are in larger number 
especially in the C.G.H.5. Scheme and 
yet the male doctors have less work 
compared to the women doctors. 
There are grievances like this. Un
fortunately, the Act again excludes a 
grievance like this. Again thre can 
be a grievance as to how many holi
days people should have. There are 
hundreds of complaints which can be 
taken care of under grievances and if 
the Lokpal is confined in his operation 
to looking after grievances, he 
will certainly create a climate 
of understanding and faith 
between the administration and 
the people because, perhaps, 90 per
cent of the complaints are mere griev
ances and only a very small propor
tion of them really involve allegations 
of dishonesty. Then I particuarly feel 
that it should not be possible for the 
Lokpal to proceed without a complaint, 
and I should even say without a com
plaint from a person who has some 
interest. As the Bill is drafted, it 
oermits the Lokpal either to proceed 
on a complaint or by himself and the 
complaint need not be from a person 
who has ah interest in i t  This can 
lead to very grave annoyance and 
almost paralysing of the administra
tion. Tn some Departments the sub
ordinate may not be happy with his 
superior and he can make a com

plaint. I know he cannot himself 
make the complaint but he can ask a 
friend of his to put in a complaint 
against his officer and perhaps the 
complaint will be against something 
this man himself might have done 
under the signature of his superior. 
This way the subordinates will make 
the superiors get into hot waters by 
mkaing their friends to make a com
plaint to the LokpaL

It is my submission, further that 
the Lokpal should, before he commen
ces the investigation, satisfy himself 
that the grievance has been placed be
fore the concerned authority and the 
authority has failed or refused to meet 
that grievance. There is no such 
provision here in this Bill. So a per
son might feel a grievance for the first 
lime and spring it on the head through 
the Lokpal. If it had been presented 
to the concerned authority, a fair- 
minded officer might have taken action 
on the grievance and tried to remove 
it.

Then there is no provision here to 
fix the responsibility on the com
plainant. The complainant is left free 
to make any kind of wild allegations. 
He may make any number of allega
tions. They may all be found false. 
But nothing happens to him. This is, 
I feel, unfair to those against whom 
allegations are made.

To come to some of the individual 
provisions I find the preamble it is 
said that the Bill deals with 'admini
strative action’, it w ill be pdrhaps 
better if we repeat not only ‘action’ 
but ‘administrative action* in the Act 
also. Then that is not sufficient be
cause “administrative Action’ ?s a very 
wide expression and it can include 
many matters of policy for example to 
impose rationing, to lift the rationing 
of sugar, etc. There must be some 
distinction between this kind of deci
sion and a decision in the case of a 
man who applies for a permit and 
the permit is refused to him. A  deci
sion that permits should not be grant
ed in the following circumstances is 
a decision of a normative character. 
It iB a policy decision and it is clear
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narily questionable. A  decision that 
4X ’ should not be given licence is an 
adjudicative decision. Here It can be
* question of injustice. We may give 
some relief. First of all ‘administra
tive decision* is what we should refer 
to in the Act. Then attempt should 
be made to clarify that normative ad
ministrative decisions are not intend
ed to be questioned.

Clause (b) of Section 2 we say:

"allegation’, in relation to a pub
lic servant, any affirma
tion that such public servant*9 etc.

‘Affirmation’ is a good word here. 
But when we come to (d) it is said 
“ ‘grievance’ means a claim by a 
person. M etc. I thought the word 
‘claim1 in (d) may be replaced by 
‘Affirmation’ because ‘affirmation’ is 
what we have used earlier. ‘Griev
ance’ is hardly  a claim. It is just a 
complaint. It is affirmation of a fact. 
There is no justification of the change 
from ‘affirmation’ in the case of ‘alle
gation’ to ‘claim’ in the case of ‘grie
vance’.

Then according to 2(c) the compe
tent authority in the case of a Minister 
or Secretary is the Prime Minister. 
According to the Constitution the 
Prime Minister is one of the Ministers 
and I shall be very happy if this pro
vision implied that the Prime Minis
ter should be excluded from the per
sons against whom complaints can be 
made to the Lokpal. But, if that is 
the intention, it should be brought out 
more forcefully, I mean, expressly.

Or we may expressly say that is not 
the intention.

Then we have to say who is the 
coi&petent authority in the case of 
the Prime Minister could not be the 
President or somebodyelse because 
the Prime Minister could not be the 
competent authority in the case of 
the Prime Minister. But he or she will 
be the competent authority in the case 
of other Ministers.

MR. CHAIRMAN: If you have fini
shed, then there are Members who 
want to ask some questions.

SHRI BHOLA NATH MASTER: In 
the first paragraph of the article Lok
pal: the proposed Indian Ombuds
man written by Prof. Tripathi— it 
has been circulated to tne Memoers 
also— it is observed:

“In the words of the Commis
sion the Lokpal, as proposed, was 
an institution analogous to that 

of Ombudsman for India* and 
was expected ‘to serve the same 
purpose as it has done in the 
Scandinavian countries and in 
New Zealand or is intended to do 
in the United Kingdom.’ Under
standably, the Commission lias 
underscored the desirability of 
riveting attention to the peculiar 
social needs of our own coun
try and of endeavouring to evolve 
a pattern suited to those needs 
rather than following slavishly 
the institutions obtaining in other 
countries.’’ mm

What do you mean by “rather than 
following slavishly the institutions 
obtaining in other countries” ? It looks 
you are not in favour of this insti
tution.

PROF. TRIPATHI: 1 am only stat
ing what the Commission has said—  
the Commission has underlined the 
need for doing this, rather than fol
lowing slavishly what is done in othei 
countries. We should adopt this in
stitution to the extent it suits our 
country.

SHRI BHOLA NATH MASTER: On 
page 151 under CONCLUSION, you 
have stated:

“Finally, we venture to suggest 
that the creation of the office of 
the Lokpal with powers to re
view, criticize and report upon 
the actions of ministers should be 
avoided."

PROF. TRIPATHI: Yes. I am
opposed to the Lokpal having power
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to review the actions of the Minis
ters.

SHRI BHOLA NATH MASTER: It 
is also stated in the same page:

“Further, the institution of the 
Central Vigilance Commission 
with its ancillary machinery 
should not be abolished but 
should be utilized, instead, with 
slight modification, for discharg
ing the functions contemplated 
for the Lokayukta as proposed by 
the Desai Commission/'

You suggest that the Central Vigi
lance Commission shouki be entrust
ed with the work of going into the 
grievances or allegations.

PROF. TRIPATHI: If you will
kindly read further on you will find 
that I have said that so far as alle
gations are concerned, with respect 
to civil servants, the Vigilance Com
mission should be enough for that. 
As regards the allegations I have 
taken this position— (a) there should 
be no allegations examined either by 
the Vigilance Commission or by Lok
pal when they are against Ministers, 
and (b) when they are against the 
civil servants, then the Vigilance 
Commission is sufficient. If neces
sary, we may strengthen it.

SHRI S. S. DESHMUKH: That
means, the Lokpal is not necessary.

PROF. TRIPATHI: As far as
grievances are concerned, the Lokpal 
can discharge a very important func
tion. I am not opposed to the insti
tution of Lokpal. I opposed to the 
very wide jurisdiction that we are 
giving to him particularly in the field 
of allegations.

MR. CHAIRMAN: I think this
Article of Shri Tripathi was publish
ed immediately on the publication of 
ARC Report in April— June, 1967. 
That is not his opinion on this Bill. 
The note which he has submitted now 
is his impressions on this Bill. We 
should as far as possible confine our
selves to his latest note which be has 
submitted after studying this BUL In

passing we may make a reference to 
his article.

SHRI S. S. DESHMUKH: There 
is very little to choose between the 
two. The opening sentence in his 
note says:

“I seek the indulgence of the 
honourable Joint Committee to 
state only very briefly the points 
I should like to make regarding 
the various provisions of the Bill 
without elaborating the reasons 
in support of the points. The 
reasons are detailed in an article 
published by me in the Journal 
of the Indian Law Institute, Vol.
9, No. 2— April— June, 1987 under 
the title: Lokpal: PROPOSED
INDIAN OMBUDSMAN.”

So one is inseparable from the other.

M R CHAIRMAN: Let us confine
ourselves to his latest impressions 
and get his opinions on them.

SHRI BHOLA NATH MASTER: 
You also feel that the Lokpal and 
Lokayukt institution will become ao 
big or so uncontrollable as is the case 
with the Vigilance Commission. Then, 
you feel that in a country with 45 
crores of people so many grievances 
will come and mostly the bureaucracy 
will be going into all such allegations. 
You have also stated that this insti
tution has been tried in small coun
tries like New Zealand, which is not 
even at our Zilla level of population.

PROF. TRIPATHI: My submis
sion on that point is that we did not 
intend the Vigilance Commission, as 
far I see, to go into the actual investi
gations of civil servants. But the 
Departments developed the practice 
of throwing the entire thing on the 
Vigilance Commissioner rather than 
doing the enquiry themselves. As 
soon as a complaint is made, the De
partment says *you make the enquiry*. 
The Vigilance Commission has be
come, instead of a matter a servant 
of the departments in the sense that 
it has to carry on the enquiries foi 
them. Now, if the Lokpal is asked 
to investigate every matter that is
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reasons and get rid of it and there i* 
no one who can call him to book for 
those reasons. It depends upon his 
personality. He may be a lover of 
desk work, a person who shies away 
from publicity. Even in the U.K., 
this problem was considered to be a 
very serious problem. Only when a 
Member of Parliament refers it to 
him he makes investigation. This i* 
just to save him from numerous com
plaint*. But in India the Lokpal w ill 
have complaints, and, he w ill have 
more false complaints than he will 
have good complaints; and it will be 
difficult for him to manage unless he 
rejects them outright. That problem 
will be very much there.

SHRI G. S. REDDY: You have sug
gested that the Lokpal may be a man 
equivalent to the Chairman of Union 
Public Service Commission, and not 
equal to the Chief Justice of India. 
What is the specific reason for your 
recommendation?

PROF. TRIPATHI: I think it Is a 
very important principle in our Con
stitution to maintain the dignity of 
the courts and to maintain the consti
tutional balance that we have bet
ween the three organs, viz., the judi
ciary, the legislature and the execu
tive. Now, to create a new organ and 
give its head the same status as that 
of the Chief Justice of India will on 
the one hand be derogatory to the 
status of the courts . . . .

AN HON. MEMBER: Even if
their spheres are different?

PROF: TRIPATHI: Yes. That
is my submission. The Lokpal's 
spheres are unlimited. When the 
Chief Justice of India decides an issue 
there are so many safeguards that we 
have. He shares his decisions with 
his colleagues who are men of ability 
like him own. He will be assisted by 
the beat lawyers we have in the 
country. He w ill ordinarily, except i» 
some eases, benefit from the judgments 
of High Courts already being deli
vered on that question. But the Lok
pal will not have these advantages.

He will have nobody to help him. He 
may not hear anybody or rtiscuas witn 
anybody. There is no appeal from 
him. I do not see how the Lokpal 
is comparable to the Chief Justice of 
India or any judge of the Supreme 
Court of India. If I m*y submit, with 
your permission, here is danger of 
dictatorship itself. If you permit me, 
I will read out certain extracts from 
the lectures delivered by Mr. Justice 
R. B. Mukherjee of the Calcutta High 
Court. This is a 1968 publication. 
These lectures were delivered in 1967. 
At page 178, this is what the Judge 
has stated:

“An Ombudsman is contrary to 
the basic letter and spirit of the 
Indian Constitution and unless 
one is prepared to throw the 
whole Indian Constitution, lock, 
stock and barrel overboard, an 
Ombudsman cannot have entry 
into the Jndian Constitution. It 
will disintegrate the Constitution.
It will disintegrate the Judiciary.
It will disintegrate Parliament 
and the State Legislatures. Soon 
after the Ombudsman we will 
have to have an Ombudsman for 
the Ombudsman. An ombudsman 
in India will be a new ‘Star 
Chamber* with a different Indian—  
nordlc name.”

. This may be an over-statement, but 
he goes on to say:

‘“The whole idea is impractical 
and is bound to fail to achieve 
the purpose. It is not only im
practical but it is also against the 
whole tenor and set-up of the 
present Indian constitution and 
will involve undesirable re-ad- 
fustment of existing constitution
al values in relation to Parlia
ment, State legislatures and 
Judges of the Supreme Court and 
the High Courts. This Ombuds
man will in time be the super 
Parliament, the super Judiciary.
the super Minister and. In tha
name of Indian democracy, God 
forbid, the super Judge. Be will 
pave the way to dictatorship in 
India, a reign of espionage under

14*
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the cover of bureaucratic tyranny

• and grievance oriented State, con
stitutionally encouraging a society 
of grumblers and critics. It is 
expected that the authorities w ill 
think twice and reflect wlaely be
fore -taking such a disastrous 
step . . . r

AN HON. MEMBER: What is his
nameT

PROF: TRIPATHI: Chamanlal
Setalvad Lectures; On the critical 
problems of Indian Constitution by 
Hon'ble Mr. Justice B. P. Mukherjee, 
University of Bombay publication,
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PROP. TRIPATHI: The t o t  ques- 
1 tiott, as I understand, is whether we 

really need this institution or the 
machinery as it exists is sufficient for 
meeting the needs of the times. I do 
not believe that it is an unnecessary 
institution. My submission is that 
this institution is unnecessary “ and 
even harmful in so far as the investi
gation into allegations is concerned. 
And as iar as I understand Justice 
Mukerjee’s criticism of it is also dire
cted towards investigation of ‘alle
gations/ But, I think, it is a good 
institution and it can serve very use
ful purpose so far as investigation in
to grievances is concerned provided 
that we do not give it the jurisdiction 
to go into grievances against Minis
ters and we also put in some safe
guards, namely, that there should be 
no investigation unless there is a com
plaint by the person aggrieved, and 
unless the person who puts forward the 
grievance has some responsibility fixed 
upon him about the statements and 
allegations that he makes in connec
tion with the grievance. If we have 
a Grievance Commissioner (which we 
hoped the Vigilence Commissioner 
would be,— we failed in' this because 
he became an investigator into
matters of mal-administration) if we 
have, as they have in New Zealand^ a 
Pure Grievance Commissioner, a
person says I have suffered injustice 
which fall short of allegations of dis
honesty or abuse of power, who con
fines himself to grievances where the 
person says I have suffered injustice 
because of mal-admlnistration as de
fined in the Bill. I should recom
mend its creation. Mal-administration 
is very ably defined in this Bill, 
whereas there are cases o f unreason
able or oppressive or improperly dis
criminatory use of existing law, ttiere
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are also many instances when people 
who complain are wrong. I  may have 
an understanding of a certain rule 
which may be wrong. I understand a 
rule to mean a particular thing and 
I go on applying it in issuing licen
ces or in refuting permits or doing a 
number of things. Somebody should 
tell me this is wrong and I will do 
the right thing. It happens that no
body tells me. As far a# grievances 
are concerned it is a useful institu
tion. I cannot give a blanket answer 
— whether we need or we do not 
need—but as far as investigation of 
grievances is concerned it will serve 
a useful purpose.

The second question is answered 
along with the first. If we insist that 
this new institution should have the 
power of investigating ‘allegations' 
then we have to make big changes 
in the Constitution not only in its 
Articles but even In its spirit We 
have certain conventions determining 
the relationship between tEe Minis
ter and Parliament and although these 
conventions are not written conven
tions yet they are binding. W e 
observe them. What w ill happen to 
all of them when we have a person 
outside Parliament who gives a no
tice to the Minister and afterwards 
reports it to the Parliament. This will 
kill the entire working of th* Parlia
mentary system. It will be mutilat
ing all the institutions that we have. 
Therefore, I say if we really want to 
have it *t the cost of the Constitu
tion we have to make the changes 
in the Constitution, but if we con
fine to grievances then the Act 
will be sufficient and no amendment 
of the Constitution will be neces
sary.

•ft : f a r  WTTV ffpnw £ 
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PROF. TRIPATHI: Even if it is a 
question of grievances some law will 
have to be there becausc that law will 
enable the officer to get the material 
and also to examine persons, specially 
those who are not Government ser
vants. Some law will have to be 
made to give access to files, to make 
appearance obligatory and then to 
protect the Lokpal from insults and 
obstruction and so on. Some Act will 
be necessary but it will be quite a 
different Act from this proposed one.

SHRI S. S. DESHMUKH: On the 
question of allegations and grievances: 
Do you or do you not believe that al
legations with a twist of words could 
be converted into grievances and vice 
versa even in the present scheme of 
the Act as it is envisaged?

PROF. TRIPATHI: Allegation can 
be converted but then we can so define 
the functions of the Lokpal that as 
soon as he finds that an allegation is 
made then he leaves it and reports 
the matter to the Department or to 
the appropriate authority. I am all the 
way talking on the assumption that 
the Minister is not under the jurisdic
tion of the Lokpal because 1 cannot 
conceive of a Minister in our system  
of Government being answerable to 
a person outside. The only persons to 
whom he should be answerable ous- 
side should be the court or a special 
commission appointed. As we know as 
soon as a commission is appointed a 
Minister has to resign ordinarily be
cause he cannot while in office be ap
pearing before a commission and 
answering these allegations. Now 
those who want to make allegations 
against the Minister either have 
honest, firm and proveable allegations 
or they do not If they have honest 
allegations what prevents them from  
going to the court. But they do not 
want to go to the court because they 
have not allegations which could be 
proved in the court. They want to
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Rejorms,

put allegations before a man who will 
not demand the proof which a court
demands. This unfair. This muti
lates the whole system.

SHRI S. S. DESHMUKH: Let us
take the law as it stands today. If a 
Minister out of corrupt motive, let 
us say, as a result of exchange of 
good amount of money passes an order 
in favour of a particular firm and if 
this allegation were to go under the 
present law of corruption before any 
court the standard of proof required 
by the court is so much that it be
comes difficult for a person to go to 
the court. But still a  man may honest
ly believe that what he alleges is 
true. The man may have an intimate 
personal knowledge of the fact that 
good amount of money has really e x 
changed hands and yet he may not be 
in a position to prove the same in a
court of law ..........and get conviction
against a particular Minister. What ac
cording to you should that man do? 
Should he keep quiet or go to court?

PROF. P. K. TRIPATHI: It is a very 
important question. But I would like 
to know w hy is it that our courts re
quire this proof? If the courts are un
necessarily requiring this kind of 
proof, why not change the course of 
the courts. Is there sound specific 
reason for requiring ihfs proof?

You cannot Arst call a man a cheat 
and convict him Human being is 
bound to err. Why is it that the court 
requires this proof. Is it because it 
wants to protect dishonest people >r 
does it require for the simple reason 
that no honest person should be con
victed?

SHRI S. S. DESHMUKH: It is on 
the basis oif jurisprudence that 90 
persons may go scot free and one in
nocent man may not go to gallows.

PROF. P. K. TRIPATHI: If you are 
going to declare that a Minister has 
taken bribe, when you do not have 
the quantum of proof are you not 
taking the risk of saying that an 
honest man who in fact has not taken 
bribe has taken the bribe? Risk may 
be 1:10. Would you like to take that 
risk? Why so? Do you want to be m 
a hurry through the Lokpal to con
vict a Minister of dishonesty even 
though you do not have that proof I 
cannot understand how I can be sure 
that he has taken bribe even though 
I cannot establish this fact. As my 
wife told me so. Some times I am 
sure merely because somebody whom 
I trust has told me.

The court when it convicts a person 
knows that it is trading on a very de
licate ground.

My submission is if a Minister has 
taken bribe and it is not possible to 
prove it, it is a case for a Parliamen
tary Committee to consider. It is 
not a case for a person who has the 
status of a Supreme Court Judge to 
say that he has taken bribe. This is 
where we are unjust because we 
give him the status of Supreme Court 
Judge and we deliberately do not nut 
on him the responsibility of deciding 
the matter like a Supreme Court 
Judge.

SHRI SHIVAJIRAO S. DESH
MUKH: According to your present 
thinking it would be necessary to in
sist for the s;ime standard of judge
ment. Wihen we conceive that he has 
taken bribe should we allow him to 
continue or his action be quashed?

PROF. P. K. TRIPATHI: When we 
come to the conclusion that he has 
probably taken bribe and then allow 
him to remain a Minister, this to me 
appears to be a very difficult pro
position. Therefore, the distinction that 
we are trying to draw between a case 
where surely he has taken bribe and 
he should be convicted by the Court 
of Law and a case where he has most 
probably taken bribe and yet he may 
remain a Minister though his actios
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may be quashed on the ground that 
he lias most probably taken a bribe is Wfc- 
an unreal distinction. I cannot imagine •
the latter remaining a Minister alter 
this judgement. When a judge decides 
that ‘A ’ hag committed murder, it is 
implied that all he is saying or that it 
is improbable that he has not com
mitted a murder. The Judge has not 
seen the murder. In effect, he says 
that he is satisfied.

SHRI SHIVAJIRAO S. DESH
MUKH: Who could be the best
judge?

PROF. P. K. TRIPATHI; Investiga
tion by a Committee or investigation 
by the Parliament w ill be the only 
solution. People w ill judge for them
selves. The critics w ill say whatever 
can be said against, the Minister and 
his supporter will say what can be 
said in his favour. It may be? as it 
happen in many case* that b e  realises 
he is guilty and even then he goes on 
reasoning to defend himself. But that 
is a different matter.

MR. CHAIRMAN: Proofs required 
in judiciary, as you say, are very 
very technical and on certain grounds.
In many cases, as you know, depart
mental enquiries are held. Judicial 
enquiries are held. So many enquiries 
are held and whatever proofs are 
available are made use of by the peo
ple. Orders and judgments are given. 
Man in a Departmental enquiry is 
convicted but it seems when he goes 
to a Court of Law, he may not be 
convicted because there are not suffi
cient proofs to convict him.

Everybody knows about a case of 
the Railway Officer who had stolen 
something but was acquitted by the 
Court. It is felt that the man might 
have approached somebody and got 
justice. That is the idea.

PROF. P. K. TRIPATHI: We take 
departmental action even though we 
may not be able to prove same things 
before the Court of Law.

Under Article 311, now the courts 
require u§ to have the same standard

of judghient. We must give him all 
the grounds. He has a right to bring 
witnesses and cross examine the w it
nesses which Government puts. Again 
he has a right to question the findings 
and say that the findings should not 
be what they are and he should not 
be given punishment If there 
is no relevance between evidence 
and the findings the court defi
nitely comes in. The findings must 
be related to evidence. Court will not 
interfere if  it feels that with this 
evidence a reasonable person could 
come to this conclusion. But to say, if 
I were there, I would not have oome 1 
to that conclusion is a different thing. 
For removing a person we hold the 
enquiry, and if it is proved, he can be 
removed. It is perfectly all right. 
Even there when court comes in̂  he 
can get relief from the court We 
do not attribute to him moral terpl- 
tude without proof and if we do at
tribute, he can go to the court.

A  civil servant who has gone to 
court can return to you after 5 years 
when the court has given a decree. 
What will the Minister do? If you 
declare him o be guilty of moral ter- 
pitude, he lose his office, he loses his 
constituency and if after 10 years the 
court upholds him and says, you 
were wrong in declaring him to be 
guilty, what would happen? What 
about the irreparable loss to him. In 
case of a civil servant you give 5 lakhs 
or 1 lakh or 15,000 or whatever it is. 
What do you do in the case of a 
Minister? Are we really very sure 
that we have now evolved an institu
tion where such things will not hap
pen? What tremendous power this is 
in the case of a Minister, for any 
particular man to handle? He can 
bring any charge against the Prime 
Minister or a Minister or anybody and 
even a Government can be thrown 
out and there w ill be necessity of re
elections. Should we give such great 
powers to an Individual? I think It 
is a very great power to be entrusted 
to on« single person.
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SHRI SHIVAJIRAO S. DSSH- 
MUKH: Leaden of opposition anH 
various political parties havg- been 
filing charges and allegations politi
cally motivated. There are brought 
forward certain grievoufe. charges of 
maladministration against ministers 
and so on. Those charges are turned 
down by Chief Ministers. and Prime 
Ministers being politically motivated. 
Even that Chief Minister or Prime 
Minister may not have political 
strength to do away with that even 
if he is or she is convinced that such 
and such a person is guilty of charges 
levelled against him. There is another 
**t of circumstances and Parliament 
or Assemblies cannot devote consider
able amount of their time for debating 
individual grievances because Parlia
ment and Assemblies are expected to 
devote time for larger issues of 
public importance and policy matters 
which affect millions of our people 
rather than devoting their time to 
cases of misdemeanour or certain 
allegations of corruption. What machi
nery is there which would take care 
of theee two sets of circumstances I 
just mentioned?

PROF. P. K. TRIPATHI: The only 
machinery I can think of is the 
machinery that you have been using, 
the appointment of Commissioners—  
you appointed a commissioner in the 
case of the Chief Minister of Punjab 
once and you also appointed a com
missioner in the case of Chief Minis
ter of Jammu and Kashmir. If we 
assume that large number9 of Minis
ters are corrupt and so on, what 
remedy is there, except to conclude 
that we are all a corrupt people and 
we cannot have ®o many corrupt 
ministers without ourselves being 
corrupt. In my own small way, when 
I was doing administration in the 
Faculty, boys were complaining about 
the union office bearers and they did 
make fantastic complaints and I found 
that 95 or 99 per cent of them were 
politically motivated and false. Of 
course, boys grow up and become men; 
this is how the world goes on. If we 
have many Ministers who are corrupt 
very humbly and very seriously, I

would suggest, we need do nothing 
about it. We deserve them. There 
cannot be so many corrupt men in 
Administration without large sections 
of the people in India being corrupt. 
We may have some corrupt people 
here and there. They can be punished. 
But to make ft a big issue as if  cor
ruption is a big national shortcoming 
is not correct That w ill not solve the 
problem. Whenever any corruption 
charge comes we can appoint a Com
missioner, a special commissioner to 
go into it and deal with it. The differ
ence between the commissioner and 
Lokpal is this, namely, one does not 
know who the commissioner will be 
to deal with a particular matter, 
whereas it is not so in the case of a 
Lokpal. The person who is appoint
ed Commissioner for a particular 
subject does not have the potential 
for political michief which the other 
different person in the capacity of 
Lokpal will have because he knows 
that he can turn tables against any
body in any State or in the Centre at 
any time he likes. This is my reading 
of the situation. I can very easily il
lustrate this if you give me the time 
for i t . .

SHRI S. S. N. TANKA: In para 1 
of your Memorandum you have ob
jected to the appointment of a person 
outside the Parliament as Lokpal and 
you have stated that the actions of 
Ministers can be Judged only by 
Parliament itself. You are perhaps 
right in that view but don’t you think 
that the Lokpal himself will be an 
officer of Parliament? And therefore, 
will be considered as its representa
tive.

PROF. P. K, TRIPATHI: If he is 
Member of Parliament..........

SHRI S. S. N. TANKHA: No he is 
appointed by Parliament and he 
works on its behalf. If instead of ap
pointing a Comission of enquiry to go 
into various complaints and allega
tions, what we do is, we appoint a 
person known by the name of Lokpal 
to go into all those cases where com
plaints and allegations are brought
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forward before the Parliament and so 
he functions on behalf of Parliament 
and be reports to the Parliament. 
What do you say to that?

PROF P. K. TRIPATHI: In England 
th e y  have contemplated this kind of 
institution. They call it “Parliamen
tary Commissioner” . If we want hire 
to act on behalf of Parliament we 
should make such provisions which 
make it sure that he is acting only on 
behalf of Parliament. That is to say, 
he should look into grievances which 
have been presented to him through 
MPs. This should be made clear. He 
should not have the Chief Justice’s 
status. He is an instrument of Parlia
ment. He should never have the 
status of Chief Justice. If he is equal 
to the Chief Justice of India that will 
be a stigma on the Minister against 
whom something is found. So let it 
be known that here iy something 
which is found against some minister 
by a person employed by Parliament 
a competent men employed by Parlia
ment looking into matters not by the 
Chief Justice. If an officer of Parlia
ment finds that somebody is corrupt, 
then Parliament proceeds and sees 
what it can do about it.

SHRI S. S. N. TANKHA: Today
the Auditor General enquires into 
the work of the various Ministries or 
public undertakings. He then reports 
to Parliament and Parliament en
trusts the work to the Fublic Accounts 
Committee. In the same manner, Lok- 
pal will initially enquire into the alle
gations or grievances an j  then report 
to Parliament directly. Suipposing 
we make rules to the effect that he 
will report to Parliament and then 
Parliament will decide the whole 
question. What do you think do not 
this?

PROF. P. K. TRIPATHI: He will 
work on behalf of Parliament?

AN HON. MEMBER: Even now 
there is a provision that he will re
port to Parliament.

SHRI S. S. N. TANKHA: As it is 
the provision is that he will submit 
an annual report to the Parliament. , 
Supposing we say that all the enqui
ries made by him are reported to 
Parliament and then Parliament may 
decide which of them should be pur
sued and which of xhem should be- 
dropped. Does it satisfy you?

PROF. P. K. TRIPATHI: That will 
satisfy me largely. As 1 understand 
the suggestion is that he will act for 
Parliament and he w ill be like the 
Auditor General looking into the 
aifairs of administration and making 
reports to Parliament. Then, he will 
not have the status of the Chief Jus
tice of India.

SHRI S. S. N. TANKHA: What is 
your objection to that? Auditor 
General is of high status so that no
body may say that injustice is done 
to this man or to that man. Therefore 
the person to be appointed should be 
of a v *ry high status— as high as the 
Chief Justice of India. We do not say 
that he should be the Chief Justice of 
India.

PROF. P. K. TRIPATHI: The diff
erence is this: The Auditor General 
goes into the account as an ex
pert in the line points out what is 
wrong with the accounting. I do not 
know to what extent the Auditor 
General fixes responsibility on indivi
duals for corruption.

SHRI S. S. N. TANKHA: In his 
reports he states that such and such 
an irregularity has been committed 
and that such and such person seems 
responsible. Then, of course, it is for 
the Public Accounts Committee to 
determine whether any action should 
bo taken against that person or 
persons.

PROF. P. K. TRIPATHI: If the 
Auditor General makes a report that 
certain person is responsible and if 
we take action on that basis against 
that person without making a formal 
inquiry, then I am afraid this action 
is challengeable under Art. 311 of the 
Constitution. Auditor General can
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very well say that the accounts 
should have been kept in this manner, 
this much money should not have 
been spent, etc. If he says that so 
and so has been responsible for this 
mistake or that irregularity and 
therefore he should be punished, then 
it is a different matter.

SHRI S. S. N. TANKHA: It is the 
Punblic Accounts Committee, which 
after receiving his report, goes into 
the entire matter and determines as to 
who is responsible.

PROF. P. K. TRIPATHI: My sub
mission is that unless the person con
cerned is given the opportunity of de
fending himself and has been told 
what the charges are and given the

opportunity of cross-examining the 
witnesses and producing his own wit
nesses, demanding documents and 
then again given the opportunity of 
showing cause why the proposed 
punishment should not be given, he 
cannot be punished by way of remo
val*

MR. CHAIRMAN: We are not
going to put any more questions to 
you. Thank you very much for 
having come all the way and given 
us the benefit of your experience.

The meeting is now closed.

(PROF. P. K. TRIPATHI then 
withdrew.)

(The Committee then adjourned).
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pal or Lokayukta will not go into the 
question or come to a conclusion as to 
whether a particular policy endorsed 
by a Legislature is right or wrong. It 
is absolutely outside his jurisdiction. 
I cannot imagine any Lokpal or Loka
yukta going into a policy matter and 
coming to a conclusion that this policy 
is wrong or right. I  do not think 
that clause (2), sub-clause (b) is too 
wide or that this can be abused.

SHRI SUPAKAR: My second and 
final question is this. I think it is 
necessary to differentiate as between 
the allegations madc, against the mi
nisters and the allegations made aga
inst the officials. The allegations 
against the officials do not get wide 
publicity whereas the allegations 
against the ministers get publicity 
through papers or through questions 
raised in Parliament. Once an allega
tion is made against a Minister, it is 
difficult to wash off the mud. More 
especially, it is very difficult to wash 
off when a verdict is given by a Lok
pal. Therefore, from the 'experience 
of the working of the Vigilance Com
mission or the Central Bureau Qf In
vestigation, I think that so far as in
vestigations against the officials are 
concerned, they are not very helpful. 
In judging the allegations against the 
ministers and the public servants 
concerned, should we not therefore 
make any distinction?

SHRI K. SANTHANAM: I have 
already said that the Minister and the 
Secretary stand on an entirely differ
ent footing. Take for instance the 
question of going in for collection of 
money. The minister, as a party 
leader, has some justification in going 
about collecting money for the party 
fund or other purposes. They may be 
legitimate provided that is done open
ly i'nd subject to proper conditions; 
but we cannot allow any Secretary 
to go about collecting money for any 
purpose whatsoever. You w ill find 
that it is not a question of policy but 
it is a question of individual action. 
V  it is a question of policy, both the 
Minister and the Secretary will have 
to be put together in the same dock. 
2981 (E) LS— 6

W it is a question of corruption or 
tampering with administration that 
will have to be judged independently 
in respect of each person. Even if 
that comes to Lokpal, he will have to 
judge the Minister as an individual 
and the Secretary as a separate indi
vidual and then come to a* finding.

SHRI SUPAKAR: I think I have 
not made myself quite clear to you. 
I just want to know whether the 
scope of allegations against a minis
ter and against an official should be 
kept separate because, as you say they 
cannot be put on the same footing.

SHRI K . SANTHANAM: Yes, Sir. 
Definition of corruption is just like 
definition of any other crime. There 
is no need to change the definition. 
An act of corruption on the part of 
an official may not be corruption in 
the case of a Minister— take for ex
ample the collection of funds. If you 
can give me an alternative draft, I 
shall be willing to consider that. If 
the Committee considers that a sepa
rate formulation should be made, I 
have no objection. But, personally 
speaking, I do not feel any change is 
needed at all.

SHRI S. S. N. TANKHA: Some
witnesses who have previously ap» 
peared before us suggested that the 
Lokpal should also enquire into the 
conduct of Members of Parliament 
and of State Legislatures. What is 
your view about this matter?

SHRI K . SANTHANAM: I think it 
is very difficult to answer. I would 
not like that. Every legislative body 
should judge the conduct of its Mem
bers in its own wav. I think it should 
be the Privileges Committee or some 
other Internal body of Parliament 
that should investigate into such 
cases. In the Report of the Committee 
on Corruption, we havp suggested that 
a code of conduct should be framed 
and the breach of the code by a Mem
ber should be treated as a breach of 
privilege and the Privileges Commit
tee should judge and deal with the
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conduct of the Member. It should be 
able to recommend to the President 
that the membership of the concerned 
Member may be terminated and he 
may be disqualified for six years. I 
think the President should be em
powered with that power and on the 
basis of the report of the Privileges 
Committee, he should disqualify his 
membership. I would rather keep the 
Members of Parliament or Legisla
tures outside the scope of Lokpal and 
Lokayukta.

SHRI S. S. N. TANKHA: May I 
know whether, in the course of the 
fenquiry regarding the report which 
you have given, has it ever come to 
your knowledge of people complain
ing to you against the working of the 
Members of Parliament? Had their 
conduct been subjected to challenge? 
If that is so, should not some method 
be found for putting that in order?

SHRI K . SANTHANAM: Cases
came to our knowledge. Members 
have indulged in graVfe misconduct 
by exploiting self-interest of big busi
ness men etc. for putting questions 
and so on and so forth. But the 
Member of Parliament has no per
sonal power or authority and he can
not directly commit any abuse of 
power. He has got some status and in
fluence. That can be misused. I think 
Parliament should devise its own in
ternal checks to deal with it. Other
wise, by bringing in cases of M.P?. the 
Lokpal will be subjected to criticism 
by Members. Members w ill put ques
tions and make speeches criticising 
the Lokpal and Lokayukta. They 
should be kept out of his purview.

SHRI S. S. N. TANKHA: You
have suggested in your memorandum 
that the Lokpal should be given one 
term of office only which is to expire 
whenever he attains the age of 65. 
May I know what you think should 
be the maximum age to which he 
should be allowed to carry on?

SHRI K . SANTHANAM; I have 
already said 65. He must retire at

65. You may appoint him at the age 
of 50 but I want him to retire at 65.

SHRI S. S. N. TANKHA: Why is 
it that you consider that he should 
retire at 65? Do yiou consider that at 
the age of 70 or 68 a man becomes 
useless physically and mentally and 
therefore, he should not continue?

SHRI K . SANTHANAM: For the 
same reason that the Supreme Court 
Judges retire at the age of 65. It is 
quit possible for some Judges to have 
very good health at that age. But 
about this age of 65, after a great deal 
of discussion and consideration we 
considered in the Constituent A s
sembly that under Indian conditions 
people become senile after 65. It is 
better to be on the safe side and put 
thr limit at 65. But I do not want 
any senile man as Lokpal or Loka
yukta.

SHRI S. S. N. TANKHA: You
know, Mr. Santhanam, efforts £re 
being made throughout the country 
that the age of retirement of the 
Supreme Court Julges and the High 
Court Judgrs should be raised. In
stead of 65, they should be allowed 
to work till 70.

SHRI K. SANTHANAM: I do not 
know. These days nobody wants to 
retire and probably the Supreme 
Court Judge themselves have raised 
this mattfT. If the age of retirement 
of the Supreme Court Judges and 
High Court Judges is raised, then cor
respondingly the age of retirement of 
Lokpals and Lokayuktas will be rais
ed. But I do not want any retired 
Judge of the Supreme Court to be 
appointed. The integrity of the 
Supreme Court I even consider as 
more important than the integrity of 
Lokpal.

SHRI S. S. N. TANKHA: Would
you fix any minimum age for this 
appointment also?

SHRI K . SANTHANAM: Nobody
below 50 is likely to be appointed. 
The position in the country even as it 
is, is that young people are not very  
much favoured. There is always a
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tendency to favour old people* Even 
if a man of 49 or 50 is appointed, I 
will welcome it.

SHRI S. S. N. TANKHA: Will you 
agree when I say that the term of 
office may initially be for a period of 
8 vears or 10 years instead of 5 years?

SHRI K. SANTHANAM: Fixed
oeriod means that you have no regard 
to the age at which he is appointed. 
But my plea is that retired Judges of 
Supreme Court should not be ap
pointed. If you appoint a man at the 
age of 65 for *0 years, then b e will 
retire at 75. For 4 or 5 years he may 
remain there doing nothing just as in 
the case of the United States some 
Judges become a big liability and 
they do not know what to do with 
them. They could not be retired. We 
do not want such a position to arise 
here.

SHRI S. S. N. TANKHA: Suppose 
the appointment is made at the age 
of 50 or 51 and he is allowed to go 
on for 10 years, do you agree?

SHRI K . SANTHANAM: I want 
that he should retire at the age of 65. 
I want that once he is appointed, he 
should not aspire for any office either 
in the private sector or public sector. 
He must be given no option and after 
retirement he must continue to be 
one of the dignified non-official watch
dogs of the honesty and integrity of 
o u t  public life. So, if jiou retire him 
early, then that trouble comes. If 
you retire a Lokayukta at the age pf 
61, he may be appointed as Lokpal 
for 4 years but the better thing is to 
make them independent and go to the 
end.

SHRI S. S. N. TANKHA: In your 
memorandum on page 2, last line, 
paragraph 12 you have stated that 
you do not see any justification for 
sub-clause (3) of clause 8.

SHRI K . SANTHANAM: It ex
empts the officials of the local bodies 
and others. After all they are Cen
tral Government servants. I do not

see why any distinction should b» 
drawn between the Central Govern
ment servants of one type and ano
ther.

SHRI S. S. N. TANKHA: Lokpal 
is to be one person only throughout 
the country. There should not be 
two Lokpals. Now if all this work if 
entrusted to him, w ill it not add a lot 
of work for him which it may be 
difficult for him to cope with and 
moreover, it will result in delay in 
investigation and finalisation of find
ing?

SHRI K. SANTHANAM: Lokpal
will have nothing to do with that be
cause Lokpal w ill have to do only with 
the administrator of the Union terri
tory or somebody who is of the rank 
of Secretary or parallel to it, but it is 
the Lokayukta who w ill have to do* 
There is provision to appoint more 
than one Lokayukta. Otherwise, 
there will be no authority at all un
less you make special arrangements 
for looking into the allegations of 
corruption and mal-administration. 
Why should you leave them alone? 
All persons coming under the juris
diction of the Union should be subject 
to the Lokayuktas.

SHRI S. S. N. TANKHA: You will
have no objection if some special offi
cer is appointed for undertaking that 
work.

SHRI K. SANTHANAM: Once you 
put an in institution like the Loka
yukta, if one is not adequate, you ap
point two. If two are not sufficient 
then three. One of them may be in 
charge of Union Territories and pub
lic undertakings. But why a special 
officer?

SHRI G. S. REDDI: You have been 
stating that the prima facie finding of 
the Lokpal should be taken as the ini
tiative for action. Now i3 it not possi
ble that the prima facie finding is also 
faulty?

SHRI K. SANTHANAM: May be.
That is why it is called a prima facie 
finding. Prima facie means tl.nt ul
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timately alter fuller judicial inquiry 
it may be found faulty.

SHRI G. S. REDDI: Then the find
ing of the Lokpal w ill not be final

SHRI K. SANTHANAM: It is not 
final in the sense that action can be 
taken on that.

SHRI G. S. REDDI: That means it
car. be revised.

SHRI K. SANTHANAM: It could be 
set aside by a proper inquiry. It

should not be superseded or set aside
by the executive authority. It w in  
have to go through some judicial pro
cess. That is the point.

MR. CHAIRMAN: Mr. Santhanam, 
we thank you very much for your 
ccmjng over here all the w ay and giv
ing us your valuable advice ana opi
nion.

(The witness then withdrew)

(The Committee then adjourned)
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(Dr. H. N. Kwnzru was called in
and he took his seat.)

MR. CHAIRMAN: Thank you very 
much for having appeared before us 
to give us the benefit of your views. 
I request you to give your opinion, 
first and after 10 or 15 minutes I 
shall request the other members to 
ask some questions of seek some clari
fication taking advantage of your long 
experience in the political life. Thank 
you very much. You may start with 
ycur own opinion about the Lokpal 
Bill.

DR. H. N. KUNZRU: I do not know 
whether I have fully understood the 
Bill, but in so far as I have under
stood it it seems to me to be a little 
too ambitious. It brings together two 
things in one bill, complaints regard
ing corruption and complaints regard
ing maladministration. Now I am 
alraid that the burden that will bo 
thrown on the Lokayukta will be too 
heavy for any one man. As legards 
the Lokpal he can look into complaints 
sfbout maladministration and corrup
tion because he will have to deal only 
with ministers and secretaries and offi
cers of a very high rank. But the 
Lokayukta will have to deal with a 
large number of complaints. Some
time ago, as you all know, the Santha
nam Committee made certain recom
mendations for the redress of grievan
ces on account of mal-adminstration 
and checking corruption. Government 
considered those recommendations and 
came to the conclusion that it would 
be unwise to ask any one officer to 
deal with the redress of general grie
vances and at the *»ame time to deal 
with complaints ax>out corruption. At 
present the Central Vigilance Commis
sion whicn has been set up in accord
ance with the recommendations of the

Santhanam Committee has to deal with 
a fairly large number of cses. Then 
there are Chief Vigilance Officers in 
the various Ministries or departments 
and Vigilance officers in the rubordi- 
nate and attached offices and in the 
various public sector undertakings. In 
addition to this, there is a Director- 
General of Vigilance in the Railway 
Board. I know that the Director-Gene
ral of Vigilance who deals only with 
complaints about corruption in the 
Railways has to deal with about 12,000 
cases. If he has to deal with com
plaints about maladministration of 
improper exercise of powers by the 
various officers, I am sure that the 
number of complaints will be much 
larger. The Central Vigilance Com
mission itseli has to deal with a 
fairly large number of cases. It seems 
to me, therefore, that to ask the Lo
kayukta not merely to deal with 
complaints about corruption, but also 
to deal with general complaints and 
grievances relating to mal-administra- 
tion w ill be to throw too heavy a bur
den on him. I know there could be 
more than one Lokayukta. But I do 
not know how many Lokayuktas 
Government will be prepared to 
appoint in view of the status of the 
people who are wanted and the ex
penditure that the expansion of the 
machinery requires to deal with mat
ters that are mentioned w ill entail.

Befote the Santhanam Committee 
reported, the question of corruption 
was dealt with by the Kripalani Com
mittee, but on the Railways only. I 
was curious to find out what was the 
change in the railways on account of 
the supersession of the arrangements 
made after the Kripalani Committee 
reported and the arrangements made 
after the Santhanam Committee re
ported. I find that by the adoption of
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certain recommendations of the San
thanam Committee, the Railways have 
not derived much advantage. So far as 
I remember— I am speaking from ine- 
moiry—4here used to be departmental 
arrangements for checking Corruption 

and the total number of cases was 
about 12,000. The number of people 
punished were more than the number 
of people punished now as a result of 
the scrutiny of cases sent to it by the 
Central Vigilance Commission. It 
seems to me, therefore, from expe
rience that the elaboration of arrange
ments w ill not necessarily lead to an 
improvement over the existing machi
nery. The Central Commission has 
been in existence for the last four 
years and it does not seem to be wise 
that the existing arrangement should 
be unnecessarily changed. If, how
ever, Government desire that all cases 
of corruption should be e'en It with 

by statutory authorities, I have no 
particular objection to it except that 
there is no need for it. However, if 
Government thinks that it w ill give 
better psychological satisfaction to the 

people, if it can say that there is * 
law governing prevention of corrup
tion in all departments, well, it can 
bring the Central Vigilance Commis
sion ~oughly speaking within the am
bit of the Bill. But it will not be 

wise to ask the Lokayuktas to deal 
with general grievances also because 
their number will not be smaller than 
the number of cases o* corruption 
that are dealt with by the machinery 
that has been set up already by the 
Government. This is a work— and 
here I agree with the Administrative 
Reforms Commission— that ought to 
be done primarily by the departments 
themselves. If the Ministers and the 
Secretaries know that complaints 
against them can be dealt with by a 
high ranking officer of the status of 
the Chief Justice of India, I think 
they will be much more careful in 
future than they may be at present.
If they are careful, we may take it 
that the officers directly under them 
will also be more careful. Again, I 
think that the task of preventing mal
administration should be assigned 
primarily to the heads of Ministries

and departments. Take the Secretary
of any Ministry. It should be pri
marily his duty to see that the rules 
and regulations are observed and that 
the officials exerefse their discretion 
properly so as not to cause any un
necessary grievance to the public 
which comes into contact with them 
in connection with various matters. 
There should be— to use the language 
of the Administrative Reforms Com
mission— an inbuilt machinery in the 
various departments to deal with the 
redress of general grievances. A  
man may be appointed with the rank 
of Joint Secretary for this purpose. 
So far as his power to deal with the 
cases of grievances is concerned he 
should be in my opinion an indepen
dent officer. He should be given a 

high degree of independence and he 
should not have in every matter to 
take the sanction of the Secretary iii 
order to discharge his duties.

I have so far been dealing with 
clause 7 of the BilL I have still one
more point to deal with in connec
tion with that clause . Clause 7 says 
that the Lokpal may investigate any 
action of the kind mentioned in the 
clause. That is, any complaint of 
maladministration or of corrupt or 
improper motives against the Minis

ters and the Secretaries. The Lokpal 
can investigate any action taken with 
the general or specific approval of 
the officers mentioned by me in any 
case where a complaint involving a 
grievance or an allegation is made in 
respect of such action. I should lik* 
to draw your attention particularly 
to the words “°r such action can be or 
could have been in the opinion of the 
Lokpal, the subject of a grievances or 
an allegation.”

I wonder— I ask myself— how a high 
officer like the Lokpal. is froing to 
know whether there is any other ac
tion which can be or could have been 
the subject of a grievance. It seems 
to me— I may be wrong— that he will 
depend on outside information, which 
somebody comes and whispers some
thing in his ear. He will not mere-
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ly  deal with written complaints filed 
before him by the persons who feel- 
aggrieved but also with the comp
laints made perhaps privately and 
orally b y  people who themselves are 
not grieved.

Again, these people may be person* 
employed in the departments or 
ministries. If you refer to clause 9, 
Mr. Chairman, you will find that it 
says:

“A n allegation is to be made by 
any person other than a public ser
vant.*' I think this is a very whole
some restriction and if the Lokpal or 
tor that matter, the Lokayukta, who 
is to have a similar power, gets in
formation from outside agencies or 
from persons employed in the various 
departments secretly, how w ill he en
joy the respect of the public what
ever status that you may give him 
by legislation? You want to assure 
the public that all complaints will go 
before the Lokpal who w ill deal in 
a very fair manner and you want to 
assure the officers against whom 
complaints may be made that they 
need not be afraid of any unfair deal
ing on the part of the Lokpal. But, 
if you give him this power, it has 
to be exercised in the manner that I 
have just mentioned. I don’t think 
that the Lokpal w ill then be able to 
give general satisfaction in the cases 
which he w ill have to examine.

There are two or three things 
■tore which are general in nature 
that I should like to say before I 
finish. The rules laid down by Gov
ernment with regard to the working 
of the Vigilance Commission contains 
a rule which says:

“The Central Vigilance Commission 
w ill take the intiative in prosecuting 
persons who are found to have made 
false complaints of corruption or lack 
o f integrity against public servants".

I do not find any such clause in 
the Lokpal and Lokayukta Bill. It 
It true, Sir, tha* the Central V igi

i'

lance Commission has not prosecuted 
many men for giving false evidence.
I think very few persons have bten 
prosecuted. So far as I remember, in 
the years 1966 to 1967, only three or 
four people were prosecuted. It may 
be so. Yet, this power ought to be 
given in the Bill. It may be that 
in future, the Lokpal or Lokayukta 
may be a little more strict and may 
want to discourage vexatious or mali
cious or dishonest reports. I therefore 
think that this provision should find 
a place in the Bill. I think the A d
ministrative Reforms Commission was 
also of the view that people giving 
false evidence should be regarded as 
having been guilty of contempt of 
court. They could therefore be prose
cuted.

We should not allow the people with 
immunity to bring a grave charge 
against the Ministers or other public 
servants. They should realise their 
responsibility for making such charg
es. They should understand that if  
the charges are malicious or false, 
they w ill be severely dealt with. If 
a provision like the one that I have 
mentioned is introduced in the Bill, it 
w ill provide, what I may call, an ex
post facto remedy. I think something 
more than that is necessary in order 
to prevent the people ab initio from 
making false reports. My suggestion 
is that the persons who bring in com
plaints against the Ministers and the 
officers of the rank of Secretaries 
should he asked to make a deposit 
of not less than Rs. 1,0001- which will 
be returned to them if their complaint 
is found to be true but it will be 
confiscated in case it proves to be 
untrue. I think this will be a very 
wholesome provision for the discour
agement of vexatious or false reports 
and for reducing the number of cases 
which the officers to be appointed 
under the Bill may have to deal with. 
In fact I regard the question of de
posit as a very important questions.

So far I have dealt with superior 
officers only. But there may be com
plaints against subordinate officer*—
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Ue.t non-gazetted officers. They w ill 
be very large. A t present the Depart* 
roents concerned deal with these cases.
In the R afw ays certainly, it is the 
individual Zonal Railway and I be
lieve the General Manager that deals 
finally with the cases that are sent up 
to him by the Vigilance Officers of the 
Railways. If they are to be dealt 
with by the Lokayukta, I do not know 
how he w ri ever be able to discharge 
his duties properly. I think, there
fore, that some method should be 
found— the necessary modification 
may be made in the Bill— to allow the 
cases of non-Gazetted officers to be 
dealt with in the concerned Ministry 
or Department itself.

MR. CHAIRMAN: Thank you Dr. 
Kunzru. Would you be willing to ans
wer some questions to be put by hon. 
Members— questions relating to this 
Bill only— so that we may get more 
information from you?

DR. KUNZRU: In so far I can ans
wer them, I shall be glad to do so.

MR. CHAIRMAN: Members will 
ask you a few questions and I hope 
you w ill be able to answer them with 
your wide experience in politics and 
administration.

SHRI A. D. MANI: I would like to 
refer you to page Clause 10, sub
clause (4) which says:

“The Lokpal or Lokayukta may, 
in his discretion, refuse to investi
gate or cease to investigate any 
complaint involving a grievance 
or an allegation---- M

You said that a deposit may have to 
be called for from those who make al
legations to the Lokpal or Lokayukta. 
May I ask you whether you w e in 
favour of costs being levied against 
a complaint if the complaint is found 
to be wholly false and frivolous? 
For example, when the Lokpal or 
Lokayukta conducts an inquiry, the 
aggrieved person may have to consult 
lawyers to prepare his defence. He

may have to pay money. Would you 
like the costs also to be saddled on the 
complaint if  the allegations w ere 
found to be false?

DR. KUNZRU: Or lawyers may bw 
called. I am not against your sugges
tion. But whatever the findings o f 
the Central Vigilance Commission may 
be, it cannot do away with Art, 311 
of the Constitution.

SHRI A. D. MANI: The point is 
this: any proceeding under this Act 
will be a judicial proceeding in terms 
of the Civil Procedure Code or the 
Criminal Procedure Code. Any per
son who is complained against has to 
prepare his defence. Ha r*as to con
sult some lawyers. He has to put 
himself to a lot of trouble. If the 
complaint is found to be false, would 
you like the costs to be saddled on 
the complainant?

DR. KUNZRU: If the complaint is 
found to be false, certainly the comp
lainant must realise that he cannot 
give vent to his own grudge or ill-will 
against any officer because of the ap
pointment of the Lokpal or Lokayuk
ta.

SHRI A. D. MANI: Now I go on
to something not mentioned in the Bill 
but which has been discussed when 
witnesses appeared before us to give 
evidence. Would you like the pub
lic sector undertakings also to be 
brought within the ambit of this Bill—  
Govt, public sector undertakings like 
the Bhilai Steel Plant, Durgapur Steel 
Plant, Hindustan Insecticides. So 
many complaints are being made about 
the contracts being given to wrong 
persons. There are grievances. 
Would you like the public sector also 
to come within the ambit of this Bill?

DR. KUNZRU: At present the Cen
tral Vigilance Commission covers pub
lic sector undertakings also. And I 
see no reason why any arrangements
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to  be made in future should exclude 
.the public sector undertakings.

SHRI A. D. MANI: There is one
^consideration. In the public sector 
undertakings the managements deal 
with contracts and tenders, etc. and 
it is quite possible that a person who 
presents a complaint may be free to 
harass the official. So would you like 
the public sector undertaking which 
is a very sensitive apparatus to be 
brought within the jurisdiction of 
the Lokpal and the Lokayukta?

DR. KUNZRU: As I have said, 
there are Vigilance arrangements re
grading public sector undertakings 
also. The question is about the pro
per exercise of the discretion and it 
has been stated here in the Bill in 

-clause 8(5):

4<In the case of any complaint 
involving a grievance, nothing in 
this Act shall be construed as em
powering the Lokpal or a Loka
yukta to question any administra
tive action involving the exerc- 
cise of a discretion except where 
he is satisfied that the elements 
involved in the exercise of the 
discretion are absent to such an 
extent that the discretion cannot 
be regarded as having been pro
perly exercised.”

It is true that is for the Lokpal or 
th e Lokayukta to decide whether the 
discretion has been properly exercis
ed or not. But I hope that clause 8(5) 
would be observed in the spirit by the 
Lokayukla and the Lokpal; otherwise 
the work of the public undertakings 
would be brought to a halt; I mean 
that if it is regarded as misuse of 
discretion in regard to a contract on 
the ground that the lowest tender has 
not been accepted or some such ground 
that would make the working of the 
undertakings impossible. It is not al
ways that the lowest tender should be 
accepted. There are other things too.

The discretionary powers of the offi
cers against whom complaints are 
made should not be unduly curbed 
otherwise, it will be a great disad
vantage to the administration. I give 
an example. A  man has to give an 
order which involves some expendi
ture. In fact, it is happening in some 
cases at present that the officer does 
not want to accept the sole responsi- 
biliy for it; he wants to get the ap
proval of a higher authority or the 
approval of the Finance Officer con
cerned and so on. The exercise of 
his discretion should therefore be 
allowed fairly free scope and it is 
only in cases where there is reason
able ground to fear that it is not 
properly exercised that it should be 
questioned.

SHRI A. D. MANI: Can I refer you 
to page 2 of the Bill? Sub-clause (b) 
(i)— Definition of allegation— reads:

uhas abused his position as such 
to obtain any gain or favour to 
himself or to any other person or 
to cause undue harm or hardship 
to any other person/*

Supppse, a person in the course of 
his administrative conduct is punish
ed by a superior officer; then the 
superior officer does inflict hardship 
on the person concerned, whether he 
deserved or not is a different mat
ter. But it may be necessary in the 
interest of discipline to punish a per
son. Though it may mean hardship, 
it cannot become a subject of grie
vance.

DR. KUNZRU: It may be a grie
vance, but I don’t think it should be 
made a subject of an allegation. It 
should not be regarded as corrupt
action.

SHRI A. D. MANI: To include that 
would bring in a large number of ad
ministrative actions within tfie ambit
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of allegation. Any person who is 
punished w ill say, “I have been 
wrongfully punished; he has inflicted 
harm on me and therefore the Lok
pal should conduct an investigation1'.

Then, subcjause (b) (iii) reads:

“is guilty of corruption, lack of 
integrity of improper conduct in 
his capacity as such public ser
v a n t”

I am referring to the definitions 
because they are very important to 
this Bill. I can understand “guilty of 
corruption” and “lack of integrity.” 
But, ’’improper conduct” may mean 
that a man does not stand up in the 
presence of a Member of Parliament 
or a Minister. That may be an im
proper conduct. This should be 
dealt with in departmental rules. Why 
should we include this in an Act like 
this?

DR. KUNZRU: No officer is bound 
to get up when he finds that a Mem
ber of Parliament is standing before 
him. I don’t think any Lokpal or Lok
ayukta will really convict a man of 
corruption if he causes hardship to 
somebody. Really these things should 
be subject matter of complaints or 
grievances and not corruption. We 
should not make the definition of cor
ruption as wide as we can make it. 
The whole history of the penal law 
shows that the severity of the penal 
ties has never checked the growth 
of crime. It is only when the penalties 
are light, that crime goes down.

SHRI A. D. MANI: Can I refer to 
the witness to page 4 of the Bill—  
Proviso to clause 3(1), which reads 
as follows:

“ (a) the Lokpal shall be appoint
ed after consultation with the 
Chief Justice of India and 
the Leader of the Opposition 
in the house of the People, 
or if there be no such Lea
der, a person elected in this

behalf by the Members of the 
Opposition in that House in 
such manner as the Speaker 
may direct;”

What is your opinion about the Lea
der of the Opposition being dragged 
into this?

DR. KUNZRU: I really see no 
point in consulting the Leader of the 
Opposition or somebody elected by all 
the Opposition parties in this matter. 
What you want is a man who has held 
high judicial status and who can be 
truste4 by the public and by the 
officers whose cases he will have to 
investigate. I don’t gee w hy any Lea
der of any Party in the opposition 
elected by or a group of parties should 
be consulted. I cannot really under
stand why this provision has been put 
in. The Administrative Reforms Com
mission too has made a similar re
commendation. I could not under
stand the reasons for it. It seems to 
me that the Government is quite com
petent to appoint an officer of this 
kind. If the Parliament is dissatis
fied with the quality of the officer ap
pointed, it can deal with the matter 
in ways familiar to us when the time 
comes for it.

SHRI SAMAR GUHA: Respectfully 
differing from your views about 
consultation with the Leader of the 
Opposition, I would like to know 
from you, from a man of your ex
perience and wisdom, if there is a 
conflict as to the final choice of Lok
pal or Lokayukta what will be the 
machinery for resolution of such a 
conflict? Supposing the President, the 
Opposition Leader and the Chief 
Justice of the Supreme Court do not 
agree with one another in the matter 
of selection, how can that conflict be 
resolved?

DR. KUNZRU: I don’t see why a 
conflict should arise. No party, nei
ther the ruling party nor the opposi
tion parties should be a9ked to advise 
the Government in this regard.
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SHRI SAM AR GUHA: Taking it
for granted that the provision in the 
B ill about consultation is approved, if 
there is such a conflict is it to be 
resolved?

DR. KUNZRU: The Government 
w ill make the choice and recommend 
the selected person to the President 
for appointment.

SHRI SAM AR GUHA: Here the 
President w ill refer the matter to the 
Home Ministry and the Home Minis
try w ill select the person. So it w ill 
normally be left to the Home Minis
try or the Minister and the President 
w ill simply ditto it, in consultation 
with the Chief Justice. But there 
should be an impression that the 
person who constitutes the Lokpal or 
Lokayukta w ill be absolutely in
dependent person from all influences 
from any quarter whatsoever.

DR. KUNZRU: If the Goverment 
and the Chief Justice agree, I think 
you may be fairly certain that any 
person selected by them is fit to be 
trusted by the whole country.

SHRI SAM AR GUHA: I also want 
to know from you the qualifications 
of such person to be nominated as a 
Lokpal. Can you just give certain 
characteristics?

DR. KUNZRU: To lay down the 
qualification of such a person is not 
easy for me; other people may be able 
to do it. But I find that the Govern
ment has appointed a Central Vigi
lance Commissioner and whatever the 
defects in the Central Vigilance orga
nisation may be, I find that the Cen
tral Vigilance Commissioner personal
ly  is respected bv all those persons 
whose cases he has to deal with. Well, 
he was, as you know, Chief Justice 
of Mysore High Court. Probably you 
should take a man of that kind, a man 
who has held a very judicial position, 
bas made his mark as a judge of the 
Supreme Court, a man who sometimes 
has had to deal with investigation of 
cases involving complaints of the 
kind referred to in this Bill. It should

not be very difficult to find out the man 
with the necessary qualifications. But 
as regards the allowances and all 
that, it ought to be comparable to
that of the salary and allowances re
ceived by the Chief Justice of India.
I suppose this condition is due to the 
fact that the Lokpal w ill deal with 
the cases of Ministers, Secretaries and 
other officers of a very high rank.

In the public mind, no officer can be 
regarded as equal to the Chief Justice 
of India; The Chief Justice has a 
position all his own which may not 
be rivalled by any other officer, by 
whatever name we may call him.

SHRI SAMAR GUHA: You have 
stated that it may so happen that with 
the motive of maligning an officer or 
anybody some false complaint may 
be lodged, and as a check you have 
suggested that Rs. 1,000 should be 
deposited before such complaint m ay 
be made. I want to draw your atten
tion to the background of this thing. 
Our country today is almost sick; 
there is corruption, malpractice,, 
harassment and various grievances 
by people. And it is our day to day 
experience also. The whole purpose 
of this B ill is, firstly, to create such 
an atmosphere where such practices 
are done away with. Therefore, I 
would request you to enlighten whe
ther if such a deterrent clause is in
cluded, w ill this purpose not be 
defeated?

DR. KUNZRU: What I said was 
that we should check their responsi
bility on the part of the complain
ants. I particularly wanted that no
body, merely because he had a grudge 
against some other person, should 
make a complaint against him. I f  
you examine the cases that are ,now 
dealt with by the Director-General, 
Vigilance, in the Railway Board or 
the Vigilance Officers and so on, you 
will find that between 65 to 75 per 
cent of the cases are dropped either 
without an enquiry or after some en
quiry. It shows, therefore, that 
there is some reasons for caution
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to deal with high placed officers. We 
should not regard them as culprits; 
we should not start with the assump
tion that they are culprits. If they go 
wfrong, let us examine their conduct, 
let the Lokpal or a Commission of In
quiry go into what they have done. 
But people who are dissatisfied with 
them should not think that this is a 
good opportunity for them to harrass 
these people. We should be careful in 
this matter, so that the administra
tion may not be adversely affected. I 
am not so keen about the persons 
concerned,— though that too is an im 
portant pointy— i  am thinking of the 
effect of this on the administration, 
on the exercise of discretion by the 
officers, on the quick disposal of care? 
and so on. If you allow a person 
to make any complaint that he likes, 
without fearing that any action will 
be taken against him, I do not think 
that it w ill be in the public interest. It 
will be on the contrary to the detri
ment of the public interest.

MR. CHAIRMAN: There are two 
ways of preventing frivolous and 
malafide complaints. One way is of 
putting a very heavy deposit on one 
side as you suggested, say cf Rs. 1,000 
and there is another way, that is, of 
punishing the man, giving some sort 
of punishment, if he complaints frivo
lously. What would you favour of 
the two?

DR. KUNZRU: If I were to choose 
between the two I would favour a 
deposit. You know, Mr. Chairman, 
that at present in election cases the 
man who files an election petition has 
to deposit a sum of Rs. 1,000 with the 
Election Commissioner as a guarantee 
that he has not brought a frivolous 
complaint against the person who has 
been elected either to the Lok Sabha 
or to the Vidhan Sabha. I think I 
should insist on that. That would be 
a better check.

SHRi C. C. DESAI: Taking the
same point as raised by the Chairman 
further would not the requirement of 
deposit of Rs. 1,000 mean purchase of

justice? Would it not look like pur
chasing justice. If a man has to make 
a complaint why should he beg, bor
row or steal Rs. 1,000 for making his 
complaint. Then only rich people will 
be able to make complaints.

DR. KUNZRU: May I explain
what I mean. Perhaps, I have not ex
plained myself fully yet. I am not 
dealing with cases which are regarded 
by the examining authority as frivo
lous and which are dropped without 
any enquiry. They do not require 
to be dealt with. The cases that are
required to be dealt with are those 
that really cause harassment to the 
officer complained against, where a
man brings charges against an officer 
which seemingly are correct but
which are found afterwards to be
completely false. He should be 
punished, I think. It is in the inter
est of public administration. It is 
necessary to make your officers feel 
that this Bill does not proceed on the 
assumption that everyone of them is 
dishonest.

SHRI C. C. DESAI: I am in entire 
agreement with the deterrant re
quirements but only when a complaint 
is found to be false. Then should 
only the man be punished, whether 
by prosecution or by any other 
means. But I do not like the idea of 
being required to pay a deposit be
fore a complaint is considered.

DR. KUNZRU: I mean the deposit 
should be confiscated in those cases 
only where complaints are found to 
be false.

SHRI C. C. DESAI: But you have 
got to find first Rs. 1,000 to file a com
plaint.

DR, KUNZRU: If a -person makes 
a complaint against a Minister or 
Secretary. I think, he should make a 
deposit of Rs. 1.000. If a man who 
files an election petition can find 
Rs. 1,000 in order to make a deposit 
with the Election Cornrmsstibneir he 
can also find money for making a 
complaint here.
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SHRI C. C. DESAI: Now you said 

the 1/okpal should be appointed by 
the F esident in consultation with 
the Government and Chief Justice of 
India whereas the Bill says that the 
Lokpal shall be appointed after con
sultation with the Chief Justice of 
India and the Leader of the Opposi
tion. There is no mention ot the Gov
ernment although perhaps because of 
the Constitution the President is 
bound to consult the Government of 
the day but as the Bill says the con
sultation is only with ihe Chiei 
Justice of India and the Leader of 
the opposition. And there is, of 
course, understandable reason behind 
this because these complaints w ill be 
against Ministers. Therefore, Minis
ters should not be in a position to 
appoint a person who may be re
quired to invest efate their own com
plaints. Whereas, the Leader of the 
Opposition is not under his check 
and he is interested in the cleanliness 
of the public life.

DR. KUNZRU: I do not understand 
why the Leader of the Opposition 
•hould be taken into consultation.

SHRI C. C. DESAI Some of the wit- 
nt the Bill have provided for it.

DR. KUNZRU: I do not know the 
history of the Bill but I see no rational 
Cround for consulting the Leader of 
the Opposition. Merely because there 
is a demand on the part of the Oppo
sition does not justify this procedure.

SHRI C. C. DESAI: Some of the w it
nesses who came before the Commit
tee have said that the jurisdiction of 
the Lokpal and Lokayukta should be 
extended to the States. The Bill does 
not extend the scope of the legislation 
to the States. It applies only to the 
Central Government or the Govern
ment of India. What would you ad- 
v'&e and what are your views on the 
iriibject A  person like Mr. Santhanam 
said that the jurisdiction should be 
extended to the -States as well al
though the States are opposed to such 
an extension.

DR. KUNZRU: You cannot under the 
Constitution extend it to the States, 
that is, to the Ministers and Secretaries 
of State Government. It is not possi
ble. You can do it only with their 
consent and if they are against this 
it cannot be done. But for my part I 
should like the Bill to be extended to 
complain Is against Ministers and Sec
retaries of State Governments. In fact, 
if i may speak quite frankly, I feel 
that such legislation is more necessary 
in the case of the States (at least some 
of the States) than in connection with 
the affairs of the Government of India.

SHRI C. C. DESAI: Under the pre
sent Bill, the findings of the Lokpal or 
Lokayukta have not the final autho
rity. They are the results of investi
gation. If a Government servant or 
Secretary has to be punished, the mat
ter has still to go before the Public 
Service Commission. They may reject 
or modify it. There is no finality or 
sanctity of the findings of the Lokpal. 
Lokpal is actually the superior officer 
than the Public Service Commission. 
How will you get over this anomaly?

DR. KUNZRU; Unless Article 311 
of the Constitution is amended, you 
cannot get over this difficulty.

I have already paid that so far as 
the Bill if? concerned, it is ambitious. 
It deals with the redress of the gene
ral frievar.ces and with complaints 
regarding corruption. I do not think 
this is a sound policy. I suppose this 
is being resorted to because sometimes 
the enquiries reveal facts which m ake 
the officers concerned themselves ready 
to acknowledge their mistake and 
perhaps to resign. There are officers 
who have been compulsorily retired or 
who have been advised to retire and 
so on and who have followed the ad
vice given by the Central Vigilance 
Commissioner.

. Take the case of a Minister. No 
complaint need be made in a Court 
of Law. If the Lokpal finds that the 
Minister has exercised his discretion 
or his powers improperly or that the 
Minister in his (Lokpal’s) opinion has 
been guilty of having acted through
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corrupt motives, the Minister must 

, resign. It is Prime Minister’s duty to 
ask him to go.

SHRI S. S. N. TANKHA: It has been 
suggested by one of the (previous w it
nesses before us that actions of the 
Judiciary and the Members of Parlia
ment should also be brought within the 
purview- of the Lokpal and Lokayukta 
for his scrutiny. Do you favour such 
a proposal?

DR. H. N. KUNZRU: We cannot have
an authority above the judiciary; It 

 ̂ will be the ruin of the country.

SHRI S. S. N. TANKHA: Certain 
matters or jurisdiction have been ex- 
cliKied from the purview of Lokpal 
which are specified in Schedule II 
Would you want any of thes* matters 
speciiied under Schedule II, to be 
brought under the Lokpal’s purview?

DR. H. N. KUNZRU: I think the 
Schedule is quite all right.

SHRI S. S. N. TANKHA: What is 
your proposal regarding the term of 
office of Lokpal? Should he get five 
years term initially or it should be 
longer period and whether a second 
term should be given to him or not?

DR. II. N. KUNZRU: I am glad you 
have put this question to me. I am 
not in favour of the Lokpal being 
given a second term. My reason for 
this is clear. Suppose when the term 
of the I/okpal is over, Government and 
the President m^y think that one of 
the Lokayukta's be appointed Lokpail. 
He might have already served for five 
years or ur?der this Bill even, for ten 
years. When he becomes Lokpal he 
will serve for five years and if given 
another term he w ill serve for 20 
yesrs. We should not make the office 
of Lokpal on the Lokayukta a profes
sion. We should take sufficiently 
competent men and they should be 
appointed for a certain period only. I 
think Parliament should be content 
with that. A  second term should not 
be allowed to the Lokpal.

There is also another reason. T h e’ 
I.okpal must be a man of absolute in
dependence who w ill act in accordance 
with his conscience. Humanly speak
ing a man’s judgment may be affected 
by the thought that his term is coming 
to an end and if he can gain favour 
of the Government, his term might be 
extended. I, therefore, think that five 
years term as prescribed in the Bill is 
quite enough.

SHRI S. S. N. TANKHA: Would'you 
like any maximum age to be fixed or 
not upto wh^h these persons may be 
allowed to work?

DR. H N. KUNZRU: No, I am not in
favour of that. Take for instance the 
Chief Justice of India who has retired 
and if you think that he is an inde
pendent mam, he w ill go mto com
plaints against Secretaries, Ministers 
thoroughly and impartially, I see no 
reason why you should not have him 
for 5 years.

One tiling more. I had expressed 
the view that the person bringing a 
complaint of corruption against a 
TAinij.Jr or Secretary or a person of 
an eq aj'ly  high ra;ik should be asked 
to deposit Rs. 1 000.1 have said notliing 
so far with regard to those m ei who 
make complaints aganst public ser
vants of a lower rank. I think a cer
tain deposit should be asked for in 
their case? also. Let it be Rs. 750 if 
not Rs. 1,000. But some deposits should 
be asked for.

I said I would like the Bill to be 
extended to the States so far as the 
Ministers and the Secretaries of the 
Departments are concerned but I am 
not in favour of extending this Bill to 
charges against officers of a lower rank 
because then the work w ill be too 
heavy for any number of people and 
this lesponsibility should be thrown 
directly on the shoulders of the State 
Governments.

SHRI S- S. N. TANKHA: A view 
had been expressed that retired 
judges of the Supreme Court or High 
Courts should not be appointed to
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*hese posts of Lokpal op  Lokayukta.
What is your view?

Dll. H. N. KUNZRU: I have been 
.generally against the appointment of 
retired judges to various posts which 
-are within the discretion of the Gov- 
eminent but there are certain laws 
which require that some Committees 
or Commissions should be presided 
over by the Retired High Court 
Judge— for instance Delimitation Com
mission. requires that it should 
be presided over by a High Court 
Judge. I do not approve of these 
things.

SHRI S. S. N. TANKHA: Generally 
you are not in favour of these eminent 
-Judges being appointed on the posts, 
but in other places where the appoint
ment itself provides for such a person 
to be appointed you have no objection.

DR. KUNZRU: I can’t change the 
Act. If I had the po v«:r I would 
change the Act. At the sim e time I 
would improve the salaries and parti
cularly the pensions of the judges 
-after retirement. That is very impor
tant. If pensions are substantially im
proved there would be no hankering 
on their part after -appointment to 
tome post after retirement.

SHRI S. S. N. TANKHA: Thank you 
very much.

SHRI K. ANBAZHAGAN: I would 
like to have a clarification for under
standing certain matters. Now, you 
have said, any complainant against 
ministers or secretaries should deposit 
ud least Rs. 1,000 so that the complaint 
may not be frivolous or false. But I 
would like to say, in the case of Elec
tion petitions the deposit amount is 
necessary because the case is to be en
quired into completely in all detail. 
B ut here some people m ay make com
plaint against a Minister or Secretary. 
The Lokpal has got authority to say 
whether ther is prima facie case or 
not. If there is prima facie case he 
Tnny go and enquire into i t  He may 
tnke evidence necewary for the pur- 
pos3. He has also got every right to

reject any petition on the face value 
of itself. Such being the case, is it 
at all necessary that there must be 
deposit amount to be deposited by a 
complainant in case he makes a com
plain; against Ministers or Secretaries. 
There are interested parties who may 
like to pay to him not only 1,000 but 
even 10,000 rupees. It is easy to de
posit any such amount and also bring 
in frivolous charges against ministers 
and other persons. Therefore, do you 
think, the discretionary power given 
to Lokpal whether to proceed with a 
case or not should be there, or whe
ther the deposit amount w ill be the 
main basis to continue the enquiry? 
What should be the criterion?

DR, KUNZRU: If you ask the officers 
who have now to examine charges 
corruption against public servants 
they will tell you that they will be 
very happy if there was some w ay of 
preventing frivolous compla;nts from 
being made. There are some other 
complaints in which a preliminary en
quiry is made which are dropped after 
the enquiry and it appears that the 
tfrnp of those officers who are appoint
ed to look into charges of corruption 
is just wasted. It is in the public in
terest therefore that the large number 
of these frivolous or vexatious com
plaints ought to be reduced consider
ably. In the second place if a man 
brings a charge of corruption against 
a public servant which is found after 
enquiry to be false— the enquiry caus
ed a great deal of harassment to the 
officer— surely the complainant should 
be punished for his false complaint.

SHRI K. ANBAZHAGAN: Discre
tionary power is given to the Lokpal 
and Lokayukta. That discretionary 
power— whether to proceed w ith a case 
or not— is there. Is that discretionary 
power to be there, or simply the fur
nishing of the deposit amount Should 
make a case At enough to be taken 
up by the Lokpal or Lokayukta? What 
is your view? Somebody may deposit 
some money and bring up frivolous 
case—it may not be a genuine com
plaint. So, I want to know whether 
opportunity should be given to those
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I. Shri N. Sreenivasa Rau, Central 
Vigilance Commissioner

(The Witness was •called in and he 
took his seat)

The chairman drew his attention to 
Direction 58.

Mli. CHAIRMAN: Mr. Rau we are 
very glad to have you here this after
noon and take advantage of your ex
perience because the Lokpal Bill is 
almost the same as your vigilance 
work and your advice, your help and 
your opinion will be of great value to 
us. As is usual, when we take evid
ence, we first request the witness to 
give his general opinion on the Bill 
under discussion within ten minutes 
or so and then the Members here w ill 
ask you some questions and clarifica
tions. I hope you w ill agree to this 
suggestion.

SHRI SREENIVASA RAU: Most cer
tainly. Mr. Chairman, I am also very 
glad that I have been given this op
portunity and I am grateful for it. 
But I think I owe a word of apology 
before I proceed further, i was asked 
to submit a memorandum in advance. 
Unfortunately, I could not prepare 
such a memorandum.

So far as general observations are 
concerned, I take this opportunity of 
saying that I am happy that this Bill 
has been introduced. In this con
nection, I may recall your attention to 
the circumstances under which the 
Central Vigilance Commission itself 
came into existence. It was in con
sequence of the recommendations of an 
interim report of the Santhanam 
Committee. Their proposal was that 
this Commission should consist of three 
Directorates: one Directorate to deal 
with matters where the question of 
corruption, that is, lack of integrity 
2981 (E )LS— 8.

on the part of public servants was in
volved; the second Directorate was to 
consist of the Special Police enlarged 
into what they called the Central
Bureau of Investigation to help the 
Central Vigilance Commissioner in re
gard to matters of investigation; the 
third was to be the Directorate of 
Grievances. The Government ex
amined the proposal and then they 
came to the conclusion that as 
things stood in this country and i*1 
their asessment the problem of cor- 
rupption required immediate attention. 
They also felt that if the Commission 
were also to deal with matters of pub
lic grievances it might be overwhelm
ed with work. Therefore, they came 
to the conclusion that for the time 
being the Central Vigilance Commis
sion should interest itself only with 
matters relating to the integrity of 
public servants. They also realised 
the importance of public grievances 
and felt that that matter should be 
examined in detail. On account of 
the very fact that it was very im
portant, they thought that a special 
machinery for this purpose should be 
evolved. As all of you are aware, a 
Commissioner of Grievances was ap
pointed with this difference that he 
was inside the governmental set-up- 
of the rank of Additional Secretary 
in the Ministry. That was on an ex
perimental basis. If the original pro. 
posal had been accepted, the Central 
Vigilance Commissioner would have 
functioned like a Lokpal or Lokayukt 
dealing with grievances involving 
both the question of integrity and 
those which did not involve the 
question of integrity; in other words, 
he would have acted like the Ombuds 
man but he would deal only with 
matters in which permanent pub-
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lie servants figure. Even according to 
the suggestions of the Santhanam Com
mittee the function of looking into 
corruption at the political level was 
not to come within the purview of 
the Commission. They said that they 
would go into that matter in greater 
detail and would make their recom
mendations in their final report in re
gard to the manner in which the poli
tical corruption was to be dealt with. 
Later on they did make a recommen
dation in their final report about this. 
Meanwhile the Administrative Re
forms Commiss:on went into this ques
tion and submitted its report on the 
basis of which this Bill has been lor- 
rnulated. I might state here one mat
ter of importance. It was realised by 
all that in the absence of any machi
nery to deal with what may be cal
led corruption at the political level, 
though not the whole work but at 
least a good part of work being done 
by this Commission, or for that mat
ter any machinery dealing with only 
corruption on the part of permanent 
government servants, would be ren
dered ineffective. I, myself gave ex
pression to the need to bestow atten
tion on having machinery to deal with 
corruption at the political level also. 
Now, this Lokpal Bill has been in
troduced and seeks to fill the gap. This 
is a matter for satisfaction. That is so 
far as genera] observations are con
cerned.

Now, in regard to the contents of 
the Bill, that is, dealing again gene
rally in regard to it, I should like to 
mention that the Vigilance Commission 
was established, as I was mentioning, 
to deal nc doubt, with complaints that 
come to its notice from any aggrieved 
person in respect of matters which 
affect questions of integrity relating 
to permanent public servants. But, 
actually, it is intended to function not 
only in regard to such complaints but 
also independently of any complaint. 
You are aware the Auditor General 
looks into the accounts of the Gov
ernment in order to see that the State’s 
money, the people's money, is pro
perly spent, independently of any com
plaint coming before him. Under the

scheme of the Santhanam Committee, 
the Central Vigilance Commission was 
to examine the conduct of permanent 
public servants from the point of view 
ther it came to its notice by way of a 
complaint or not. In other words, it 
functions as auditor of the work of 
public servants from the point of view 
of maintaing integrity amongst them. 
A  very important part of the Scheme 
is that when any matter relating to the 
conduct of a public servant comes to 
the notice of administration itself, 
that particular branch of administra
tion, that particular Ministry, is un
der an obligation to bring it to the 
notice of the Central Vigilance Com
mission. So the Central Vigilance 
Commission, examines it and then 
tenders advice. Thus under the 
scheme these matters have to be 
brought to the notice of the Central 
Vigilance Commission. For exam
ple, supposing there is a com
plaint or allegation, no func
tionary, whosoever it may be 
dealing with the matter, can simply 
file it without referring it to the Cen
tral Vigilance Commission, the idea 
being that there should be no occasion 
for matters being suppressed. Even 
if the authority concerned comes to 
the conclusion that there is no sub
stance in it, the matter cannot be 
closed without reference to the Vigi
lance Commission, which looks into it 
and then tenders advice whether the 
matter should be gone into further or 
not and also tenders advico in regard 
to the further course of action, whe- 
there disciplinary action under the 
rules should be taken or not or if it 
discloses something more than mis
conduct and the matter comes under 
the Prevention of Corruption Act as, 
for example, when bribe is taken. If 
a prima jade  case has been 
established, the matter has to 
be referred to the CBI to 
look into. The point to be noticed 
is that whatever might be the position 
in regard to what you may call resi
duary grievances, where the aggrieved 
p a rty  figures as a complainant, there 
is really no aggrieved party in a case 
of corruption. The person who pays 
the bribe and the person who receive*
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the bribe, both are content with what 
has happened. II there is a com
plaint it is only some outside party 
who generally makes a complaint. 
Therefore, if it is a question of check
ing this sort of corruption, solely to 
depend upon complaints would be a 
very ineffective way of dealing with 
corruption. For example, in the 
course of running the administration, 
suppose you find things that have not 
been done in a proper way. It may 
be that in 90 per sent of the cases some 
rule might not have been followed or 
some procedure might not have been 
conformed to and there may be no 
improper motive. But in some other 
case the head of Administration may 
suspect that it may. be due 
to some improper motive. Of course, I 
may submit in this connection— you 
all know— that corruption does not 
consist merely of cases where money 
passes from one person to another. It 
really consists of cases where the po
sition or power is improperly used 
with an ulterior motive. Therefore, 
when a Head of a Department while 
dealing with some matter sees that 
that some subordinate has not done 
something in a proper way which 
indicates improper motive, he is 
bound to bring it to the notice of the 
Commission.

Then, again, you, gentlemen, all are 
aware, that the Central Bureau of In
vestigation has Police officers whose 
functions have now been enlarged. 
Even before the Santhanam Commit
tee report was submitted, the Govern
ment had taken the decision to en
large it and these functions are not 
confined merely to investigate the 
offence*; which are mentioned in the 
Schedule to the relevant Act: they
also have powers, so to speak, to keep 
their fingers on the pulse of the morale 
of public servants. They have to sub
mit these reports also to the commis
sion in addition to reports in matters 
enquired into at the instance of the 
Committees. Now, this Lokpal Bill is 
grievance complaint based. What I 
called the auditing of the work of 
public servants to ensure integrity 
does not come within any specific pro

visions of the BilL There is a reti«* 
duary provision, clause 17, which 
may perhaps give scope for i t  
I consider this function to be 
very essential part. Whether 
it is this organisation or some 
other organisation under this nomen
clature or some other nomenclature 
that will carry out the function, it is 
immaterial. It is exceedingly important 
that so far as corruption is concerned, 
these measures should continue in the 
manner those are being taken, inde
pendently of any complaint. We have 
statutory corporations, some of which 
come within the function of the Com
mission. These are looked into by the 
Commission, independently of any 
complaint being made. Of course, we 
also look into it when there is a com
plaint. The Commission has powers 
to look into all such matters suo motu. 
In the exercise of these powers what 
the Commission has been doing is to 
keep in touch with, for example, what 
appears in newspapers all over the 
country. The Commission looks into 
the reports of the Public Accounts 
Committee, of the Public Undertaking 
Committee, the various reports of the 
Auditor General, various adminis
trative reports. They all are very 
carefully scrutinised to see if they 
contain anything bearing on the con
duct of any public servants involving 
their integrity.

Now, as the Bill now stands, there 
is nothing explicit in it. There should 
be scope in it to deal with this very 
essential and important part, because 
as I said in the beginning, this matter 
of corruption generally does not mani
fest itself as the grievance of any of 
the concerned parties. So that is one 
thing to which I would like to invite 
your attention. That is a basic point 
which has to be thought about, be
cause in the normal course, it would 
not come within the ambit of a Bill 
which is grievance based.

Now, what I have said is by way of 
general statement let me say once 
again that, I welcome the Bill. May 
I now just invite your attention to a 
few points that I have ncted in regard 
to the provisions. They are not many.
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MR. CHAIRMAN: I think members 
w ill ask you questions and you may
clarify and if there is anything more 
you may tell us.

SHRI SREENIVASA RAU: In the 
context of the questions put to me or 
independently?

MR. CHAIRMAN: In the context of 
the questions put to you.

SHRI A K BAR ALI KHAN: Mr. Rau, 
you should pardon me if I, in view of 
my ignorance, ask you some questions. 
I would like to know before you be
came the Vigilance Commissioner 
what work were you doing?

SHRI RAU: Well, immediately be
fore that I was not doing any work 
because I had retired from my office. 
I retired as Chief Justice of the 
Mysore State.

SHRI A K BA R  ALI KHAN: You
were Chief Justice of Mysore State 
and afterwards you were appointed 
C.V.C. Now, x need not go on that. I 
think we are really, at least I am, in 
difficulty and your evidence w ill help 
us considerably. I hope you have 
been working in this post for couple 
of years.

SHRI RAU: For about four years and 
a half.

SHRI A K BA R  A LI KHAN: The
first thing I want to know: what was 
the quantum of work that came to you 
initially? Was it a big rush Or no 
case was coming? What was the posi
tion? Some doubt has arisen in my 
mind that the scope is so big that many 
complaints— no doubt, your scope 
was limited to allegations, that is, cor
ruption, want of integrity; am I right?

SHRI RAU: That is so.

SHRi A K BA R  ALI KHAN: So, even 
in that scope, I would like to know 
what was the amount of work that 
you got? My second question w ill 
be: How you tackled it? Did you
ask the man also or did you give bir» 
an opportunity to explain or you did 
it on your own? These are the two 
questions and I would be grateful if 
you enlighten us on these.

SHRI RAU: In **ct, I am very glad* 
You put the question and I shall be 
glad to answer them. Indeed while 
giving you the idea about the func
tioning of the Commission I should 
have mentioned some of these points. 
These are very vital points. As the 
Scheme stands the C.V.C’s jurisdiction 
extends to the whole gamut of perma
nent public servants right from class
IV upto Secretaries, Lt. Governors, 
Chief Commissioners, etc.

SHRi A K BA R  ALI KHAN: Except 
Ministers.

SHRI RAU: Yes. It does not include 
tliose functioning at the political level.

Even if a very small fraction of 
these gentlemen misconduct the num
ber would be very large. For ex
ample, the Railways have got 30 lakhs 
of persons working. Therefore, under 
the Scheme I was mentioning, it was 
obligatory on the part of the Minis
tries to refer to the Commission cases 
relating only to officers about a parti
cular level, say. gazetted officer. Now, 
such cases are bond to be referred to 
the Commission; but :ases may occur 
in which it happens that in the case 
of mis-conduct not only a gazetted 
officer but some other officials also are 
involved or the cases are of a very 
important character, even though the 
persons involved are below gazetted 
rank. Since the Commission has got 
full jurisdiction it looks into such casts 
also. In addition to these, w e call fbr 
reports, returns and statistics in order 
to keep in touch with what is happen
ing in various branches of administra
tion in respect of all ranks of public 
servants.

Now, I am coming to the amount of 
work. It is not merely complaints 
but as I was saying all these are un
der obligation to refer all these mat
ters which come to their notice in the 
course of day-to-day administration. 
The result is that almost right from 
the beginning of the establishment of 
this Commission well, I am afraid, the 
work has never been wanting. It is a 
round the clock affair. There is plenty 
of work.
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s u m  A K BA R  ALI KHAN: Could 
you tell us as to how many cases you 
got?

SHRI RAU: A t the moment, I do not 
remember the exact figures but nor
mally 1 deal with the something like 
about 100 files a day, but they would 
consist of matters at different stages. 
Then I have got five Commissioners 
for departmental enquiries who go 
into cases of mis-conduct and after 
they enquire into the cases their re
port that comes to me. I have to 
examine those reports and give my 
views as to whether the findings are 
to be accepted or not and also recom
mend the appropriate punishments. 
Taking all these into account the work 
is something of the order mentioned 
by me.

SHRI AKBAR ALI KHAN: But it is 
not unmanageable.

SHRI RAU: I was coming to feel it 
involved quite a lot of strain and I 
was wondering whether it could re
ally be performed by one individual. 
Here you cannot delegate power to 
any other person. I have got secreta
rial assistance and it is very helpful 
but, nevertheless, when I tender ad
vice I have to look into the original 
material myself because not only does 
it involve the maintenance of morale 
and discipline in the Administration, 
but, in regard to the particular indi
vidual concerned, it is everything for 
him. Actually, the work is more or 
less of the same character as that of 
any tribunal which is judicial or 
quasi judicial in character.

I have no investigating agency in 
my Organisation. Under the Scheme, 
there are in all the Ministries what 
are known as Vigilance Cells headed 
by Chief Vigilence Officers. These are 
responsible to keep watch on the in
tegrity and morale of the employees 
and when any matter comes to their 
notice they look into it. In a certain 
sense. They are as much part of my 
organisation as of the concerned Minis
try. They function as a liaison and 
they look into matters concerning in

tegrity and their report comes to me. 
It has been the invariable practice 
that whenever there is any complaint 
or anything appearing in the conduct 
of an official an opportunity is given 
to him to explain by the persons in 
the Vigilance Cell who go into the 
matter. So, when the report comes I 
also get the version given by him and 
if I find that full opportunity has not 
been given then I suggest that such 
an opportunity should be given.

Similarly before the CBI submits the 
report, they invariably examine the 
accused. In cases where examination 
has not been done fully or any other 
matter remains to be looked into and 
proper opportunity has not been given, 
I ask them to give an opportunity so 
that before I tender m y advice, the 
version which he gives at the prelimi
nary stage is available to me. I con
sider it very important that no pro
ceedings should be initiated unless 
there is a real reason for it, because 
even if at the end of two or three 
years the man is to be exonerated, the 
period will have been out of agony. A ll 
possible care is taken to see that these 
enquiries and prosecutions are not in
itiated unless an opportunity is given 
to the person at that stage and the 
whole thing is properly looked into.

I would like to add that in regard 
to matters of prosecution, under the 
Scheme, before the Government ac
cords prosecution, it has to obtain the 
advice of the Commission.

SHRi AKBAR ALI KHAN: Wit
nesses and legal advice is generally 
not allowed.

SHRI SRINIVASA RAU: Normally 
it is not done but there is no bar.

SHRI AKBAR ALI KHAN: During 
the past four years how many senior 
officers have yiou recommended for 
punishment and how many were im
plemented?

SHRI SRINIVASA RAU: I thin*,
they come to hundred*.
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I am to say there has not been 
&ny case in which m y advice and reco
mmendation has not been accepted. I, 
of course, acknowledge th e coop era
tiveness and responsiveness.

SHRI A K B A R  A LI KHAN: Thank 
you.

SHRI A. D. MANI: Your valuable 
advice is sought in regard to clause
11.5 (a) on pages 10 & 11, viz., no 

person shall be required or authorised 
by virtue of this A ct to furnish any 
such information or answer any such 
question or produce any document as 
might prejudice the security or de
fence or international relations of 
India including India’s relation with 
the Government or any other country 
or with any international organisation 
or the investigation or detection of 
crime.

(b) As might involve the disclosure 
of proceedings of the Cabinet or the 
Union Government or any Cc«nmittee 
of that Cabinet.

I have a case before me i.e. libel 
suit filed by Thakersay in Bombay 
which was heard by the High Court 
Judge.

SHRI SRINIVASA RAU: There was 
a special provision in Income Tax Act 
which I think they are now seeking 
to amend.

SHRI A. D. MANI: Many questions 
come up in Parliament as there is cor
ruption in regard to income tax asses
sment . Proceedings are suppressed 
and in some cases arrears are written 
off.

If I pay income tax, I establish re
lationship with the income tax autho
rity and i disclose certain matters to 
income tax authority which ought 
not to be disclosed, as they are con
fidential.

SHRI SRINIVASA RAU: That pro
vision in Income Tax Act was intro
duced long long ago to make people 
iisclose information regarding pro* 
perty, etc., only for the purpose of

assisting Income-tax and it wag 
thought that such information should 
be protected. That conception wag 
different from what it seems to be.

SHRI A. D. MANI: In the ordinary 
course if this B ill is passed as it 
stands now, the Lokpal may call for 
information regarding, income tape 
matters, while in the Court of Law the 
Income Tax authorities w ill say that 
these documents are confidential 
and, therefore, we cannot produce i t  
Would you like to consider the inser
tion of clause involving matters w h ic h  
are sccret by the very nature. There 
are many things in regard to income 
tax assessment which the tax paying 
public would not like other people to 
see. Why should not some protection 
be given?

Would you like to amend the clause 
and put in as (c) on page 11 'or in
volving matters which by the very na
ture are secret*.

SHRI SRINIVASA RAU: I do not 
think that that would meet the re
quirement. I may put it this way. 
You see. the Lokpal or LokayuJct 
(Vigilance Commissioner as an ad
viser) perform functions which even 
in their absence any Government Is 
bound to perform. Supposing it u> 
the case of an Income Tax Officer who 
is suspected. In the absence of Lokpai 
or Lokayukt or C.B.I.) Central Investi
gation Commission, the Head of the 
Department would have investigates 
IIow is he going to find? He w ill have 
to look into the records which are 
confidential. The Lokpal, Lokayukt, 
Vigilance Commission perform the 
function to the extent which the Heaa 
of the Administration performs in or
der to safeguard the morale. Whatever 
cannot be shielded from his sight, need 
not be shielded from the eye of the 
Lokpal because the Lokpal performs 
the same functions to keep the inte
grity and moral.

SHRI A. D. MANI: There is on* 
point of difference. The man who 
wants to abuse has access to record#
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which cannot be disclosed in the Court 
of Law as we find in Thakersay’s case 
in Bombay. It involves matters which 
1 yy the very nature are secret. I do 
not see any reason why the citizen 
iihould not be given protection of the 
secrecy.

SHRI SHEENIVASA RAU: I do 
not know what stage has been 
reached in regard to the proposal that 
that particular provision of the Income 
Tax Act (Secrecy Clause) should be 
abrogated. Notions in regard to sec
recy have changed to-day. That pro
posal was before Parliam ent I gather 
it has been repealed.

SHRI A. D. MANI: You must have, 
as a Central Vigilance Commissioner, 
come across a large number of petty, 
frivolous, malicious complaints. When 
investigation is in progress, the man 
goes through mental agony. Some 
kind of deterrent device in this Bill 
like a deposit of Rs. 250 or Rs. 500 
from the complainant is necessary. 
Can it be provided in this 
Bill? The other party in the 
quasi-investigation has to de
pend on lawyers. If the complaint 
is frivolous that amount may be 
awarded to him as the cost of Defence. 
The amount may be as a security and 
cost of defence if the complaint is 
malicious. What is your reaction to 
the suggestion?

SHRI SREENIVASA RAU: As far as 
the Central Vigilance Commission is 
concerned, I may say that in its scheme 
there is a provision enabling the com
mission to advise in regard to action 
to be taken against persons who, as 
you have put it, gives frivolous com
plaints or unfounded complaints. That 
is one thing. The second thing is this. 
I might have given the impression that 
when the matter is referred to the 
Commission, it only looks at it from 
the point of view of action being 
taken. I should like to say that in a 
large number of cases, after looking 
into the complaints in the intal stage, 
and also after the preliminary report, 
there have been many cases where 
the Commislson has advised that the

matter may be dropped. Even though 
a man may be exonerated after two of 
three years, he has to suffer agony and 
suspense during those two or three 
years. Therefore action should be 
initiated only after very carefully 
examining whether it is justified.

SHRI A. D. MANI: The question of 
prosecuting a man who furnishes a 
false complaint is provided for in the 
relevant Penal Code. You also know 
that once a complaint of this type is 
made the Lokpal will have to be exa
mined as a common witness in the 
court of law. Nobody would like the 
person to be cross examined in the 
court of law. So, would you like that 
authority to deposit some money, say, 
Rs. 100 or Rs. 200 or Rs. 500 
should be prescribed. That is, 
every complaint must be accompanied 
by a deposit. If the complaint is false, 
apart from prosecution, the costs will 
have to be awarded to the man con
cerned who has been injured. In 
respect of defamation this is the posi
tion. So, I am asking for your 
opinion in this regard.

SHRI SREENIVASA RAU: My in
clination is in the opposite direction. 
I do not think we should introduce 
any measure which acts as an inhibi
tion because, I think, quite a large 
proportion of the people who may 
have very legitimate grievances may 
not actually be in a position to give 
the deposit money. That is the posi
tion. Asking them to give a fee be
fore they approach any authrority 
would be against the public interest. 
Whatever steps have to be taken to 
weed out these complaints, we have 
got to think of other measures. I 
agree that there should be effective 
measures to weed out frivolous and 
false complaints. But levy of a mone
tary toll is not the appropriate method.

SHRI A. D. MANI: My next point 
is this. Please refer to page 14, sub
clause (4). It says that no person 
shall publish any proceedings relating 
to an investigation which is pending 
before the Lokpal or a Lokayukta as 
the case may be, nor shall any person 
publish such proceedings after the in
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vestigation is completed unless prior 
permission for the publication is ob
tained from the Lokpal or the Loka
yukta as the case may be. Now, as 
you are aware, the proceedings ,in the 
Lokpal will attract the supervisory 
jurisdiction of the Supreme C ourt. 
Now, Lokpal is a kind of a tribunal. 
He can demand attendance of witness
es under the code of civil procedure. 
This is bound to happen in a country 
which is litigation-minded. The 
Times of India, or the Statesman, for 
instance, may say that such and such 
a complainant has Rone before the 
Supreme Court. Who will prevent 
the publication of news of supreme 
court proceedings? So, should this 
clause be allowed to stand as it is? 
What is your own view?

SHRI SREENIVASA RAU: The
function of Lokpal and Lokayukta is 
not the function of tribunals. They 
function only in an advisory capacity. 
Though these days any one can take 
matters before the supreme court, the 
functions performed by the Lokpal 
and Lokayukta being purely advisory 
may not attract the jurisdiction of the 
supreme court or the High Courts 
under article 32 and article 226. 
Basically the functions of the Lokpal 
or Lokayukta is not in the character 
of decisions and therefore they are 
not liable to go before the Supreme 
Court.

SHRI A. D. MANI: The com
plainant makes an application 
that the Prime Minister should 
appear. The aplication is re
fused. He can go on appeal 
to the court. He says. Prime 
Minister’s presence is necessary for 
establishing my innocence. He may 
go to the Supreme Court, saying like 
this.

SHRI SREENIVASA RAU: What
ever proceedings may be there, before 
the Lokpal or Lokayukta, they are 
really preliminary proceedings. They 
lead to what I might call, formal pro
ceedings. They are more or less pre- 
formal proceedings. Once a prima 
facie case is established, there has to

be formal action, either by way of 
prosecution, or by way of disciplinary 
enquiry, and all that. Prosecution 
might take place in a public court. 
Then whatever transpires is accessible 
to the public. And, in the case of the 
disciplinary enquiry it may be that it 
is not so in all the States, and it may 
be that there is no harm in its being 
open to the public. Now, under the 
disciplinary rules framed under A rti
cle 310 of the Constitution, they are 
not open to the public. In some 
States there are statutory disciplinary 
tribunals, as in Madras, as in Andhra 
Pradesh and there, they may be open 
to the public. As you know, under 
the Public Servants Enquiry Act 
which has been in existence for over 
a hundred years the enquiry has to be 
a public enquiry. But, in regard to 
this matter there is no uniform proce
dure and what the Lokpal looks into 
is during the preliminary stage before 
any formal proceedings are taken and 
he does not give decisions.

He advises the appropriate autho
rity. He scrutinises in the prelimi
nary stage, and publication of those 
proceedings may give the impression 
that even at that stage a man is brand
ed as guilty and it may prejudice his 
cause. It is therefore right that pro
tection from publicity should be given 
at that stage.

SHRI AKBAR ALI KHAN: Regard
ing the writ petition to the High Court 
and the Supreme Court w ill the pro
ceedings before the Lokpal be hit by 
these provisions? What is your view?

SHRI SREENIVASA RAU: They are 
not go. They are purely advisory.

SHRI A K B A R  ALI KHAN: It is 
some form of tribunal.

SHRI SREENIVASA RAU: It does 
not perform the functions of a tribu
nal. It performs the functions of the 
adviser.

SHRI A K BAR A L I KHAN: Can 
not take evidence?
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SHRI SREENIVASA RAU: He can, 

but only in order to advise.

On the point Mr. Mani mentioned, 
1  have something to say. He was 
drawing our attention to clause 11. 
A t the end of this clause something is 
«aid about security. Then in the 
very  end there is a reference to 
investigation or detection of crime*. I 
think that should be omitted. In 
other words it should be made 
accessible to the Lokpal. Take the 
example of investigation of a par
ticular case. Suppose the allega
tion is that the investigation itself is 
conducted wrongly on account of im
proper motive.

SHRI A. D. MANI: Now Dharam 
T eja  investigation is going on. When 
it is going on, nobody would like to 
place the cards on the table, whatever 
may be the stature of the Lokpal be
cause disclosure of information means 
many things. You know the country 
is a whispering gallery. It is bound 
to be raised in Parliament and other 
places. Therefore, nowhere in the 
world is any information given when 
the investigation is in progress.

SHRI SREENIVAVA RAU: You are 
right. But here the Lokpal or the 
Lokayukta is himself the investigating 
agency.

SHRI A. D. MANI: You know in 
our country we talk too much.

SHRI SREENIVASA RAU: You will 
be preventing the Lokpal from per
forming his function if you place a 
ban on his* getting information which 
is necessary for him to make up his 
mind. In regard to security and all 
that, I can understand because in vari
ous contexts certain matters should be 
kept secret. But in regard to investi
gation or detection of crime, it is 
different. I may mention one thing. 
I was saying that the CBI is a part and 
parcel or an arm of my organisation. 
Whenever I want a matter to be in
vestigated, I first ask the Vigilance 
Cell of the Department. In more 
complicated cases, I request the CBI 
to look into them. Then I have to

advise on the future course of action 
on the basis of the result of investiga
tion. Whenever I want, I send for 
investigation papers. And they have 
no feeling that they are disclosing to 
me something which they ought not to 
disclose. Therefore, it seems to me 
logically that it is anomalous that the 
very agency which can direct investi
gation into cases should be deprived 
of the materials on the basis of which 
it has to come to the conclusion. I 
want only the last part of the clause 
to be omittecl.

H. H. M AHARAJA P. K. DEO: 
From the information supplied to us 
by the Lok Sabha, mainly based on 
the report, w e find that in 1964-65 as 
many as 5,920 complaints were re
ceived; in 1965-66. 2,302 complaints 
were received, but in 1966-67 only
1,454 complaints were received. Most 
of these complaints have been dispos
ed of. From the trend of complaints, 
I would like to know from you what 
is the percentage of frivolous com- 
plants?

SHRI SREENIVASA RAU: That
also has been given in the report. The 
bulk of them turn out to be- -I won’t 
say frivolous— complaints not sub
stantiated even for purposes of carry
ing on an inquiry. A  small residue 
remains which is significant and im
portant.

H. H. M AHARAJA P. K. DEO: 
From these figures you can judge that 
there is a continuous decrease from
6,000 to 1,000. Is it due to the fact 
that the people are losing faith in the 
Central Vigilance Commission?

SHRI SREENIVASA RAU: I hight 
perhaps explain the position. It is not 
a gradual decrease, as you will notice. 
To start with I was inundated with 
complaints. Considering the way in 
which complaints have been dealt 
with— whenever I found they had no 
substance in them, without any com
punction I put them In the wastepaper 
basket and the public being intelli
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gent go and find out how fair com
plaints have been dealt with— the 
number came down, but in the second 
and third years you w ill see that the 
fall is not as steep as in the first year.

H. H. MAHARAJA P. K. DEO: It is 
steep.

SHRI SREENIVASA RAU: From
5,000 to 2,000, the fall is very steep; 
but not so steep subsequently. This 
is because some 6,000 complaints were 
waiting for me, when I came and took 
charge of this office. I looked into 
them, I found there were all sorts of 
complaints against all sorts of people 
without much substance in them. Be
cause of the w ay in which I dealt with 
these complaints, the number gradual
ly  diminished. This is the position to 
the extent one could surmise.

H. H. M AHARAJA P. K. DEO: We 
find that there are various vigilance 
units in the various Ministries. Do 
they take guidance from you at the 
various stages of investigation?

SHRI SREENIVASA RAU: They
do, though I should add that it varies 
with the Ministries and Departments 
because there is also a personal fac
tor in this. Some vigilance officers 
are very enthusiastic. It also depends 
on whether a particular department is 
a sensitive area or not For example, 
Railways, Import and Export and 
customs and Excise are sensitive areas. 
Education, is not sensitive. There
fore, the amount of guidance or dis
cussion would depend on these various 
factors. In addition, it also depends 
on the personality and the amount of 
zeal which the Vigilance Officers show.

H. H. M AHARAJA P. K. DEO: 
After the Lokpal and Lokayukta start 
functioning, do you think that you 
w ill still have these various vigilance 
units in various Ministries and if so 
to whom w ill they be responsible in 
regard to their promotions, appoint
ments, etc.? ?

SHRI SREENIVASA RAU: My per
sonal view is tiiat they should conti
nue to form an integral part of the

Ministry or Department for which 
they function while the advice and 
guidance of the Lokpal or Lokayukta 
should be available to them.

H. H. M AHARAJA P. K. DEO; 
Do you think that this diarchy will 
function and don’t you think that it 
may defeat the very purpose for which 
these posts are going to be created?

SHRI SREENIVASA RAU: There is 
no doubt this anomaly and we are con
fronted with a dilemma. The posi
tion is this:. There is a difference bet
ween the way in which the Auditor 
General functions and the Commission 
or the Lokpal functions. It is possi
ble for a group of persons to look into 
the accounts in regard to any financial 
transaction and find out what is right 
or wrong. But, if I send persons from 
my establishment in connection with 
the examination of the conduct of 
persons in a Ministry, my men cannot 
effectively find out facts because they 
are outsiders. If, on the other hand, 
they are part and parcel of the depart
ment concerned and are in touch with 
these things, It will be possible for 
them not only to get any information 
but to keep their figures on the pulse.

H. H. M AHARAJA P. K. DEO: 
So, accdrding to you they w ill be res
ponsible to the Ministers and Secre
taries of the various Ministries.

SHRI SREENIVASA RAU: You are 
perfectly right. Merely because I am 
associated with this organisation, I 
should not for a moment minimise the 
fact that for maintenance of morale 
and discipline the real and ultimate 
responsibility must lie with the heads 
of the Departments and the Lokpal or 
Lokayukta or Vigilance Commission 
should function only as adviser. There
fore, it is right and proper that this 
machinery for investigation should be 
placed under the Ministries with, of 
course, liaison with our organisation. 
They w ill get guidance from us. But 
ultimately they must be accountable 
to the Ministry. The w ay in which 
they function is like this: The Chief 
Vigilance Officer assists the Secretary
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or the Head of the organisation in 
vigilance matters and acts as liaisons 
between the Ministry and the Com
mission. The Vigilance Unit also 
carries out any inquiry desired by the 
Commission. But when any very im
portant matter has to be discussed at 
the level of decision, I don't discuss 
with the Vigilance Officer but the per
son who is really responsible for vigi
lance, namely, the Secretary because, 
he is the head of the Department. 
Therefore, when I discuss what has 
got to be done or the advice that I 
propose to tender, I don’t ask the 
Vigilance Officer where he w ill not be 
in a position to take the responsibility 
for the final decision. So, I request 
the Secretary to come and discuss with 
me the matters and I tell him tenta
tively— to me it appears to be so—  
that this is the advice that I propose 
to tender. Will you please tell me as 
to how it w ill react on the Adminis
tration of the Department? You know 
that if my advice is not accepted I 
mention that in my report and place it 
before Parliament saying that this a 
case in which the advice has not been 
accepted so that the Ministry concern
ed is put upon explanation. But I 
must remember at the same time that 
the responsibility to run the 
administration is that of the Ministry 
and I must try to understand their 
views and their difficulties and then 
tender advice. The maintenance of 
integrity by keeping constantly in 
touch with these things cannot be 
effectively done by any outside agency.

H. H. M AHARAJA P. K. DEO: 
May I take it that the present arrange
ments as you are having in the Minis
try  now should continue even if we 
have the Lokpal and Lokayukta?

SHRI N, SREENIVASA RAU: That 
is right. I was mentioning that the 
vigilance units are supplemented by 
an agency outside the Ministries’ that 
is, in important cases or cases where 
it is something more than a miscon
duct, that is where it amounts to a cri
minal offence, w e have the C.B.I. for 
enquiry and investigation.

H. H. M AHARAJA P. K. DEOr 
I am coming to the C.B.l. I entirely 
agree with you that with regard to the 
C.B.L the notion of secrecy hy  ̂ been* 
changing for the good. Sometimes we 
find that as a compulsion of public 
duty, we have to expose some of the 
C.B.l. Reports even though they are 
kept secret. Probably, you are aware 
that in the last Lok Sabha I and Shri 
Kamath placed a C.B.l. Report regard* 
ing the Orissa Ministry whose authen
ticity could not be challenged by the 
Treasury Benches. And in spite o f 
our repeated request, the C.B.l. Report 
could not be placed and when a Com
mission of Enquiry was appointed, as 
evidence that report had come up. So, 
don’t you think that the C.B.l. report 
also should be made available when
ever a complainant feels that he must 
have the C.B.I. report to substantiate 
his charges and that it should not be 
kept aa a secret document?

SHRI N. SREENIVASA RAU: I t  
cannot be done.

H. H. MAHARAJA P. K. DEO: 
No, Sir. Here the persons involved 
were the Ministers to which field you 
cannot transgress your authority in 
the absence of Lokpal.

SHRI N. SREENIVASA RAU: 
The C 3 X  is a Police force. 
Therefore they can go and investigate 
and register a case under the provi
sions of the Criminal Procedure Code. 
For a moment, you forget the parti
cular matter which you have in mind. 
Take for instance any ordinary offence. 
I can tell you that the investigation 
report is not a document which is nor
mally accessible even to the accused 
in a criminal case because it repre
sents something tentative on which 
no reliance can really be placed. No 
reliance ought to be placed on a 
police report, for, it is primarily 
meant as an aid to investigation.

H. H. MAHARAJA P. K. DEO: 
But, in the absence of an institution 
like the Lokpal, who could look Into 
the conduct of the ministers when the 
Prime Minister himself or the Cabinet
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itself is to arrogate to themselves the 
authority of the Lokpal and pass judg
ment on the conduct of the Ministers? 
And what alternative can there be 
with regard to the misdeeds except by 
making the C.B.I. ceport public? But, 
it will have its own evidentiary value.

SHRI N. SREENIVASA RAU: But 
the law does not contemplate that its 
having any evidentiary value. You 
are aware that there is a provision 
in the Criminal Procedure Code 
which, in a certain sense, says that it 
is an unreliable document. It says 
“ whatever has been recorded in the 
course of investigation, shall not 
be admissible in evidence except only 
to the advantage of the accused by 
w ay of his relying upon contradictions 
in cross-examinations” . In other 
words, the Legislature, right from the 
date when the British were here, 
thought that the statements that were 
recorded by the police were recorded 
only for the purpose of helping them 
in the investigation. But, it should 
not be relied upon. This is the view 
of the Legislature. The police Report 
is based on those statements.

H. H. MAHARAJA P. K. DEO: 
-So, do you think that this report 
should be kept secret and should only 
be available to help the investigation 
and nothing beyond that?

SHRI N. SREENIVASA RAU: Yes.

MR. CHAIRMAN: I want to ask you 
only one question. That is about the 
status and position of the Lokpal. The 
status as suggested in the Bill ic of the 
status of the Chief Justice of India for 
the Lokpal while that of the Loka
yukta, the status should be that of the 
judge of the Supreme Court. What 
do you think about it? By putting 
the Lokpal in that status, is there any 
danger of the judges of the Supreme 
Court or the Chief Justice being annoy
ed of the status given to the Lokpal?

SHRI N. SREENIVASA RAU: I 
don’t think that it should annoy

any sensible Chief Justice. As
a matter of fact, the status that you 
give depends upon the functions. A t 
the risk of taking a little more time, 
I shall mention something which is 
very basic and important in connec
tion with such matters. What hap
pened was this. I have issued a cir
cular in pursuance of which all cases 
relating to officers above a particular 
level should be inquired into by one of. 
my Commissions of Departmental 
Enquiry.

In th? r?ise of one officer whose con
duct had to be enquired into, it was 
suggested by the Ministry that as he 
was of a higher official status and 
drawing a much higher salary than our 
Commissioner for Departmental En
quiry, it would not be proper to ap
point any of them as Enquiry Officer 
and that some one of a higher status 
than the accused official should be ap
pointed. Normally what happens 
when an enquiry takes place is that 
the head of the department appoints 
some one under him as Enquiry Officer. 
The accused official is ilso in the same 
Department. Therefore, it would be 
wrong to appoint a man who is junior 
to him or even at his level to enquire 
into the case. But the Commissioners 
for departmental inquiry are outside 
any departmental set-ups. These 
people are something like judge? in 
the way in which they function. Why 
should you depend upon the status of 
the accused officer can have no bearing 
on such circumstances. If you go on 
challenging the principle, it will affect 
the functioning of public functionaries. 
Suppose a Minister commits a theft. A 
police constable can go and arrest him. 
That should be the outlook. If the 
Lokpal is invested by Parliament with 
certain functions and they are distinct 
and are not derogatory of the func
tioning of the Chief Justice. It is a 
different matter whether the Lokpal is 
paid more or less than the Chief Jus
tice. You have got a number of ex
perts to whom you pay much more 
than what you pay to the Chief Justice. 
Does any one say that there ig a rtf 
thing wrong with that?
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SHRI AK BAR A LI KHAN: In your 

opinion the report of Lokpal w ill be 
nothing more than a report of the 
investigating officer. Am  I right?

SHRI SREENIVASA RAU: WeU, as 
the Bill stands now.

SHRI A K BA R  A LI KHAN: Do you 
think that it is right?

SHRI SREENIVASA RAU: I think 
that it is right. They have not spelt 
out the details because as far as I am 
able to gather from the scheme, both 
the Lokpal and Lokayukta only come 
in the preliminary stage. As I men
tioned, I come under the present 
scheme at a much later stage also be
cause as a matter of fact almost every
day I look into the reports of finally 
decided cases. I go through the re
corded evidence as one would do 
while sitting in appeal. As far as I 
can see, unless you bring it under 
clause 17, the Lokpal and the Loka
yukta do not come into the picture 
in scrutinising the final reports of 
disciplinary inquiry after a formal 
charge is framed. Under clause 17 it. 
is possible for P ar’iament to invest 
Lokayukta with other functions. Sup
posing they are invested with these 
futnctions, they would not only 
advise at the investigating stage but 
also at the later stage. As things 
stand now, it is only a question of 
advice at the investigating sfcagfe. 
Nothing beyond that will happen 
even at the hands of any other agency 
that you employ. There are Commis
sions of Inquiry. Justice Sarkar pre
sided over a Committee. Then there 
was the Justice Vivian Bose Commis
sion. Justice Chtogla presided over 
a Commission. Their reports were 
all, if you look at the substance, pre
liminary in nature, on the basis of 
which you went and took further ac
tion. But that would not in the least 
take away the value that you are 
going to attach to them. What hap
pens in the case of Union Public Ser

vice Commission and State Publicr 
Service Commissions? They come a t 
various stages. They do not decide; 
they advise. A  convention is estab
lished that their advice is normally 
accepted. That is precisely w hat 
happens in the case of these Com
missions also and it is the same thing 
in regard to Lokpal and Lokayukta.

SHRI AK BA R  ALI KHAN: In the* 
case of Justice Bose and Justice 
Chagla there was regular judicial in
quiry; evidence was taken, cross-exa
mination was held and advocate* 
were allowed to argue.

SHRI SREENIVASA RAU: Never
theless, they were preliminary.

SHRI A K BA R  ALI KHAN: It was- 
advisory.

SHRI SREENIVASA RAU: That i*  
what I said: not decisive, but advisory.

SHRI C. C. DESAI: How exactly
would the Lokpal investigate a com
plaint against a Minister? Say, a. 
letter is written to the Lokpal saying 
that such and such Minister is re
ported to have taken so much from 
such and such person. How would you 
investigate the complaint? What 
machinery would you use, in what 
context and with what knowledge 
the Government had?

SHRI SREENIVASA RAU: That »  
one of the points on which I wanted 
to say something. For example, I 
have no investigating machinery o t  
my own. Actually I re.y upon the 
Vigilance Cells in the various Depart
ments and Ministries and the CBI. 
Nothing is spelt out in the Bill except 
that the Lokpal and Lokayukta would 
appoint whatever persons are neces
sary for the purpose.

SHRI C. C. DESAI: Can you use 
CBI for that purpose? Can it act in
dependently of the Home Ministry on 
a complaint of corruption against a- 
Minister?

SHRI SREENIVASA RAU: That i« 
an exceedingly important point
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T h at is one of the points I was going 
to mention. While they should be 
enabled to make use of the CBI and 
what I might ca ll__

SHRI C* C. DESAI: Independently 
o f the Home Ministry?

SHRI SREENIVASA RAU: Yes.
There should be no need for the 
Ministry’s consent. In most cfcses it 
may suffice for you to make use of 
the CBI and existing agencies and 
the Lokpal or Lokayukta should be 
enabled to take an independent agency 
also in cases of the character that 
you are mentioning.

SHRI C. C. DESAI: Would you
■mean the duplication of the investi
gating staff— the Lokayukta, CBI and 
th e Enforcement Directorate?

SHRI SREENIVASA RAU: It is a 
matter of practical detail. So far as 
the Lokpal is concerned, there w ill 
be very few cases since they w ill be 
mostly concerned against Ministers. 
So far as the Lokayukta is concerned, 
he will have hundreds of cases and 
the CBI w ill serve the purpose. The 
cases that will come up w ill not be of 
such b character where the CBI can
not be expected to function with de
tachment. It is necessary to have in
dependent investigating agency for 
the type of cases which you have in 

Tnind.

SHRI C. C. DESAI: Could you give 
a  second term to the Lokpal?

SHRI SREENIVASA RAU: I am 
entirely against it. He should not be 
given.

SHRI BHOLA NATH MASTER: 
ShouM the Opposition Parties be con

sulted at the time of appointment of 
the Lokpal?

SHRI SREENIVASA RAU: There is 
•a provision there. I have no parti
cular objection. But I do not see w hy 
it  should not be done by convention—  
not by statutory provision. Theore
tically  the administration should be 
responsible for taking decisions in 
regard to all matters and you should

formally consult only people who are 
pfert and parcel of the apparatus of 
administration. For example, the 
Chief Justice of India and the Gov
ernor are consulted in the appoint
ment of Judges because they are part 
of the machinery. The opposition is 
not in a position of responsibility. 
Tomorrow something goes wrong. Who 
will be hauled up? It is the Minister. 
It is opposed to the theory that every 
responsible decision constitutionally 
and legally should be only of those 
in the apparatus of administration and 
not of those outside.

SHRI SHIVAJIRAO S. DESH
MUKH: Excuse me. Would you agree 
with this proposition that mostly 
complaints of corruption against, the 
Ministers would naturally come from 
the members of the Opposition and 
on the equitable principle that a com
plainant should have full faith* that 
justice is being done, w ill it not be 
proper to statutorily prescribe that 
Lokpal and Lokayukta should be 
nominated in consultation with the 
Chief Justice but also it is discussed 
with the Leader of the Opposition.

SHRI SREENIVASA RAU: I ifcid 
by convention you can do so.

SHRI SHIVAJIRAO S. DESH
MUKH: Convention would be ade
quate according to you?

SHRI SREENIVASA RAU: I think 
so. If you could appoint a Chief 
Justice of India without formally 
consulting anybody in the world and 
our Chief Justices have acquitted 
themselves well, I do not think the 
Lokpal and Lokayukta will not simi
larly do well.

SHRI S. S. N. TANKHA: Could you 
tell me whether you undertake any 
inquiries on your own initiative and 
on your own private information?

SHRI SREENIVASA RAU: Oh, Yes. 
I do. I am entitled to do. The feet 
is that soon after, about *a month or 
so after I took charge of the office, 
I felt that I should have a home
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office for this purpose so that people 
might come to me and give informa
tion without any inhibition. I think 
it can quite legitimately be called 
private information. I have initiated 
inquiries on the basis of th at

SHRI TANKHA: No objection has 
been raised by any one to the proce
dure adopted by you to act on your 
own initiative.

SHRI SREENIVASA RAU: No. 
Under the scheme I am entitled to 
act suo motu.

SHRI TANKHA: I want to know
whether you have undertaker any 
enquiry on anonymous complaints.

SHRI SREENIVASA RAU: Well, I 
do that. I have found that 90 per cent 
of such complaints have proved base
less. In cases where I fplt that they 
deserved further investigation, I have 
had that done. Later on the Home 
Ministry issued a circular that no 
arionvmous or pseudonymous com
plaint should be the basis of any in
vestigation. Obviously it would not 
bind the Commission.

MR CHAIRMAN: Thank you very 
much, Mr. Rau, for having come and
givnn your valuable advice.

1The witness then withdrew]

II. MINISTRY OF RAILW AYS (RAIL. 
W A Y BOARD) Spokesmen:

1. Shri G. D. Khandelwal, Chairman, 
Railway Board.

2. Shri B. C. Ganguli, Member
(Staff), Railway Board.

3. Shri S. W. Shiveshwarkar, 
Director General, Vigilance, Rail
w ay Board.

{The witnesses were called in and 
they took their Seats]

The Chairman drew their attention 
to Direction 58 of the Directions by 
the Speaker.

MR. CHAIRMAN: Mr. Khandelwal, 
I welcome you and your colleagues 
here for this meeting. I hope you 
w ill give us your valuable advice in 
regard to this Bill. As you are pro
bably aware, whatever you say is 
liable to be published. With that to 
mind you may say what you like. 
Normally everything is confidential. 
I have pointed out this thing because 
if something goes out you may not 
hold us responsive for that later on. 
You have sent us the note which we 
have gone through. We want your 
general impression on the Bill for 
about ten minutes as to how the Bill 
could be improved or made effective. 
After that the Members would like to 
ask you some questions or clarifica
tions.

SHRI BHOLA NATH MASTER: I 
wish to point out that the Director- 
General of Vigilance is to be examin
ed first. It is stated here that he is 
accompanied by the Chairman, Rail
way Board and the Member (Staff), 
Railway Board.

MR. CHAIRMAN: We will leave it 
to the Chairman, Railway Board. Mr. 
Khandelwal, what is your opinion 
about this Bill? How could it be im
proved upon?

SHRI KHANDELWAL: So far as 
the principle of the Lokpal and 
Lokayukta Bill is concerned, I would 
certainly agree that it is a very worthy 
and a sound proposition. As things 
stand in a democracy, not only should 
the Government and the senior func
tionaries of Government dispense 
justice but the public shouM have 
confidence that justice is being done. 
Therefore, the conduct of everybody 
is answerable. The only point that 
the forum where the answer ability 
can be answered should be such as 
w ill inspire confH^ncc in Vh? func
tionaries of Government to the extent 
that it will not inhibit the officers and 
the senior functionaries of Govern
ment who are to take decisions. The 
thing should not become such that 
the people are afraid of taking a deci
sion and taking responsibility; if that
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happens, the damage that w ill be 
done to the Governmental machinery 
and the administration of the coun
try w ill be immense. Therefore, in 
our remarks which we have sent to 
this Committee we have mentioned 
there that it would be better to spell 
out the qualifications of the Lokpal 
and Lokayuktas. Although it is pro
vided that the Lokpal w ill be appoint
ed after consulting the Chief Justice 
of India and the Leader of Opposi
tion, even then we feel that the man, 
whoever is appointed, should be of a 
very high judicial standing. That is 
our feeling in the matter.

Another thing is that this particular 
person should be above all pressure. 
That also is very essential. There 
should be nothing that he can expect 
in return for any weighty decision. 
We have expressed the opinion that 
there should be no second term either 
for the Lokpal or for Lokayukta. 
There should not be even  this pro
vision that Lokayukta should be pro
moted as a Lokpal. When the term 
is about to expire or when he is about 
to retire, if there is an inkling that 
he would possibly get a second term, 
then he can be pressurised; after all, 
human nature being what it is, he can 
also be subject to this pressure. We 
expect that a person with very high 
judicial standing would be above this 
pressure. Only in a rare case some
thing may happen. Somebody may 
start a propaganda that he was about 
to retire and this thing happened. The 
reputation of the dignitary may also 
be harmed. Therefore we have sug
gested that there should be no second 
term for these high functionaries. 
And not only this, the hon. Committee 
will also consider if after retirement 
he can be given any other assignment, 
whether there may be this question 
of remuneration or you can utilize him 
in a honorary capacity. Well, my per
sonal impression is that an office- 
room, a stenographer and a telephone 
is an attraction to an officer who has 
spent his life in a very busy way, 
surrounded by work; this sort of thing 
is a temptation.

SHRI C. C. DESAI; Even a house.

SHRI KHANDELWAI*: Yea, A fter  
food and clothing the most important 
thing is shelter. That's true. From 
my personal experience I can say that 
even this is something for which peo
ple hanker. These are the realities of 
the life today. It has become so diffi
cult. There you have people who help 
you in so many ways, say, for exampPe, 
in depositing your road tax. And if  
you have personally to stand in a 
queue you w ill feel lot of hardships 
or, I should say, indignities. Then 
these things become temptations. So 
to keep the reputation of the man that 
nobody can point his finger that he * 
can be pressurised or there tare any 
loopholes, I would like this committee 
to consider this particular aspect also.

MR. CHAIRMAN: May I ask you a 
little explanation about the second 
page of your memorandum, where you 
say “there will be redress against 
political predatoriness interfering.. . . ” 
What are the implications of this?

SHRI KHANDELWAL: This is w hat 
1 submitted earlier that people, the 
general public do have a feeling to
day that unless there is some source 
they w ill not get justice. That is a 
fact today. And when that feeling 
develops then it can be the other 
way round also, viz., to deprive some
body eise of justice who would other
wise have it. So this specially ap
plies in our democratic set-up where 
the Minister himself has to depend 
on votes; every five years he has to 
go to the general public and ask for 
votes and approach the common man. 
There is that thing which I have per
sonally also seen that even Ministers 
feel that because this problem con
cerns their constituency, something 
out of the w ay would be quite justi
fied. I think if somebody from your 
constituency comes, not merely do you 
serve him tea, perhaps a 'JcHoona* and 
perhaps a night shelter, but you 
have to show lot of consideration. 
Well, some are very adroit and they 
can parry and send him away some
what happy but things do happen in 
which sometimes there is a tempta
tion to yield and to oblige. Well, If
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somebody can be helped without 
harming anybody else, there is no 
objection. But if it is going to harm 
somebody else then it is definitely 
wrong. And therefore, it should be 
the business of the Lokpal or the 
Lokayukta to look into that matter.

MR. CHAIRMAN: Don’t you think 
it is a very strong word, for the poli
tical parties especially?

AN HON. MEMBER: That is his 
opinion. We may or may not agree. 
Probably he has stated that after 
some experience, after considering the 
pros and cons.

M R CHAIRMAN: Alright. Carry 
on.

SHRI KHANDELWAL: Another
point we have raised here is the 
relationship between the CBI or the 
SPE and the Lokpal. The fact that 
an officer is being investigated by 
the SPE itelf can be very demoralis
ing. Now, in fact the Government 
have come to a decision that anony
mous and pseudonymous complaints 
ahull not be taken cognizance of, ex
cept in very special cases, and then 
again under the orders of very senior 
officers of the Government. For exam
ple, take the Railways. On the Rail
ways there had been a convention that 
the SPE could not start investigations 
against a gazetted officer without first 
consulting the General Manager of 
the Railway concerned. They had to 
inoct him, put before him all the 
relevant data. The General Manager 
had the opportunity of explaining that 
it was not proper, that this officer is 
not to blame, etc. In case of differ
ence of opinion between the General 
Manager and the SPE the matter used 
to be referred here and the Director 
CBI would then discuss with the 
Chairman, Railway Board, and this 
matter would be finalised here. Now, 
that was apparently a solitary excep
tion only in the case of the Railways. 
It was, I understand, not applicable 
to other Ministries. Apparently it 
was so because the Railways are such 
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a vast organization ta d  the officers in 
the field have to take spot decisions 
and it was perhaps felt at that time 
that nothing should be done which 
impaired the morale of the officers, his 
ability, his moral fibre to take res
ponsibility and take a decision. That 
convention or that direction was token 
away after the Santhanam Committee 
Report. Therefore, we have suggest
ed that before the SPE can start in
vestigations, they must take permis
sion from the Lokpal or the Lokayu
kta, as the case may be, because then 
these particular functionaries w ill be 
able to see whether there is any 
substance which needs to be looked 
into, and in any case, there should 
be these preliminary checks. Other
wise it may be that the SPE may start 
their own things and it may become 
difficult for the Lokpal because here 
also a certain procedure is prescribed. 
When he gets a complaint then he 
will follow a certain procedure. So 
in order to enable him to follow that 
procedure the SPE should not be al
lowed to start any investigations on 
any case without taking permission 
from Lokpal.

There are various other points. To 
mention one or two there is certain 
amount of discrepancy between cer
tain clauses about *what should be 
published1 and *what should not be 
published* and then, of course, the 
question of the Lokpal or Lokayukta 
calling for an exp'anation from the 
accused. Regarding this, as soon as 
the complaint has come if he were to 
disclose the complaint to the accused 
the accused could in certain cases even 
make the evidence disappear because 
he is in his seat and unless the docu
ments are seized the accused may be 
ir. such a situation as to influence the 
decision and, therefore, we have sub
mitted for the consideration of the 
Committee that this may be at a later 
stage and not immediately.

Further, so far as the law of limita
tion is concerned here it is prescribed 
that so far as grievances are concert
ed it is one year and so far as allega
tion it is five years. So far as grie
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vances are concerned it is all right. But
00 far as the allegations are con
cerned only in certain specific cases—  
this limit of five years is very healthy 
because if something is raked from 
very hoary pest w ell the poor accused 
officer may himself have forgotten—  
the Committee would consider those. 
We do not have very strong opinion 
on this subject. We have on’y  tried 
to draw the attention of the Commit
tee because in one or two types of 
cases like mis-declaration of age as 
we had a case where a judge was 
involved that his age was misdeclar- 
ed. Now, in this type of mis-declara- 
tion, it may be that it is discovered 
long after the act and,'therefore, this 
five year rule does operate to help 
him escape. There again such cases 
are very very few  and I would not 
personally like that you should 
scuttle this very healthy provision 
that you have put in here merely for 
the sake of these rare cases. If you 
wish to make an exception by men
tioning one or two types of such 
cases that w ill be all right but if you 
feel any difficulty I would like to 
keep this limit and not v/ithclraw this 
healthy safeguard.

SHRI G. S. REDDI: Is this B ill an 
improvement on the Central Vigilance 
Commissioner’s office?

SHRI KHANDELWAL: Yes, Sir, it 
is. The CVC institution does not touch 
the politician. It does not cover the 
Minister. It covers only the officials 
and, therefore, to that extent it is an 
improvement.

SHRI a  S. REDDI: It is the opinion 
of some Law Professor of a Univer
sity that if Ministers are included in 
the Lokpal Bill it w ill be a death blow 
to the democracy because Ministers 
are always responsible to the Parlia
m ent Therefore, they are hauled up 
in the Parliament. W hereat if you 
subject them to the Lokpal as is the 
case of Secretaries and gazetted offi
cers it w ill be a death blow to the 
democracy.

SHRI KHANDELW AL: Perhaps
this particular Professor might include 
the Members of Parliament within the 
jurisdiction of the Lokpal.

SHRI G. S. REDDI: The question is 
about the strong word that was used. 
The Minister or the Member of Par
liament remain only for five years 
whereas the official has a longer life. 
Therefore, their action is required to 
be placed before the Lokpal.

SHRI GANGULI: Sir, I am incharge 
of staff matters.

The question that you have raised 
is as to why to provide a remedy 
against a Minister and this would 
mean the burial of democracy. The 
conception of a Minister in our Gov
ernment, in democracy, is that he is 
the highest Executive and all the exe
cutive functions of the Government are 
undertaken on behalf of the President 
under the orders of the Minister and 
therefore he is answerable for the 
period of five years. We function on 
the delegated authority. The Minister, 
once he is the Minister, he functions 
for the President. He has got to 
answer to the people for his actions 
and to-day there is no forum provided 
in the whole of the Constitution of 
India, where through, where a citizen 
can get a redress for a grievance 
against the highest executive. This 
seems to be the purpose of the Lokpal 
Bill.

Every Minister has been allocated 
business by the President on the 
advice of the Prime Minister. Once 
the business is allocated to the Minis
ter— say for Industry—‘the Minister 
discharges Presidential power on the 
allocation and the Prime Minister has 
no jurisdiction over that Minister in 
the matter of the allocated subject, 
except where this is provided for.

SHRI G. S. REDDI: You are wrong.

SHRI GANGULI: I beg to submit 
that the highest executive is the Min
ister on behalf of the President. The 
Constitution has not provided any 
remedies for his actions and I as a clti-
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zan cannot take my grievance to the 
Parliament. I should have some forum 
tfcrhere I can take my grievance. 
There I can say that I am suffering 
from such and such decision of the 
Government.

SHRI AK BA R  ALI KHAN: That
can be done through questions in Par
liament, through call attention notice, 
through many other motions.

SHRI GANGULI: I have got to go 
t̂o a Member of Parliament to sponsor 
my grievance. If he agrees then only 
he will put the question. But in this 
case, I submit an application to the 
Lokpal and he w ill consider the matter 
and take neccssary action.

SHRI KHANDELWAL: I do not
think it is going to be the burial of 
democracy, it is going to be the glory 
of democracy.

SHRI PURNANAND CHETIA: In
the British Parliament if there is any 
allegation of corruption against the 
Minister, then there is a Commission 
of Enquiry constituted by the Govern
ment. So far as our country is con- 

m rn ed  if there are such allegations 
against a Minister a Commissioner of 
Enquiry can also be constituted as in 
the case of Pratap Singh Kairon.

SHRI KHANDELWAL: The machi
nery of such a kind should be easy 
of operation. The law courts are

♦ there. In that sense, one may ask: 
why should the Ombudsmen or Lok
pal be there when the law courts are 
there. It is very difficult to go to the 

5^law courts for everything and so we 
'n ave  to have a certain machinery.

SHRI PURNANAND CHETIA; In 
the case of Shri Pratap Singh Kairon 
it was done.

SHRI KHANDELWAL: It is only 
when, something ver w r y  big hap
pens, in a big way. It is only in such 
cases can Parliament be expected to 
devote its time and energy. In a big 
case the Commission of Inquiry is 

^appointed, not in small matters. That

poor man or poor person may not 
have sufficient influence to put through 
his case. You have a constitutional 
provision that anybody can put a peti
tion to Parliament. Have you been 
able to deal with all of them? To 
what extent they have benefited? The 
pure and simple machinery is to pro
vide for a Lokpal and that w ill be 
much simpler and more effective.

MR. CHAIRMAN: In respect of
petitions about ninety-nine per cent 
have been able to get their grievances 
redressed.

SHRI KHANDELWAL: Numbers
how much? That is the thing.

MR. CHAIRMAN: Shri Deshmukh
wanted to put a question.

SHRI SHIVAJIRAO S. DESH
MUKH: The basic purpose of the Bill 
is to wage the war against corruption. 
As an official, you have got long ex
perience, and you have spent many 
years in the Administration. So, I 
want to ask one or two questions. 
What steps should be taken to give a 
dent in the way of organised types of 
corruption which are prevalent in the 
Department of Railways, in the De
partment of Revenue, in the Depart
ment of Registrar of Documents, in 
the department of Institution of Engi
neers, working under Railways, or 
even the CPWD or the State PWD 
where the corruption is of frequent 
nature. A  police official whose job it 
is to watch the prohibition offences 
gets regularly some weekly payments. 
A  registrar of documents whose duty 
it is to register documents does not 
register any document unless he is 
paid personally a prescribed percent
age. In case of Railways one of your 
commercial managers has expressed 
publicly, when Railways were asked 
to face the tremendous situation of 
moving large quantities of wheat from 
surplus areas to the deficit States, that 
if you give me twenty lakhs of rupees, 
I  w ill give you 10 lakhs of wagons at 
the rate of Rs. 2 a wagon. In case of
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Engineers, unless a percentage of the 
Bill is paid to the Engineers to pass 
a bill, things are not sanctioned. Do 
you think that mere enactment of this 
type or even execution of laws through 
the Lokpal or Lokayukta w ill succeed 
in curtailing corruption in the coun
try? What is your view?

SHRI KHANDELWAL: It is a very 
interesting question that you have 
raised. You said about some commer
cial manager having said that if he 
was given R~. ?0 lakhs he would give 
10 lakhs wagons at the rate of Rs. 2 
per wagon or some such thing. Now,
I may tell you, I have not at all come 
across such a case and I have not 
heard such a thing from anybody. 
With 34 years of service, I can say 
that if any such fellow was talking 
like that, he should be foolish, it is 
sheer non-sense. Nobody can produce 
a lakh of wagons or ten lakhs of 
wagons in a day or two. The entire 
loading of the Indian Railways per day 
on broad gauge is about 22,000 wagons 
per day. This includes coal, iron ore 
and so many things. So, the position 
is like this. But you have raised a 
very interesting problem. As far as 
corruption is concerned, the attitude 
to corruption is concerned, somehow 
or other it is prevailing. It is called

3TK ^  STTOffft business: The old lady 

in the village asks the boy: cT̂ TT

fifr He says he gets so much pay

Then she asks 5  fr f̂r ? I may pose
another problem to answer th j ques
tion. You h ave hanged people for mur
der. That has not stopped murder—  
murders are still committed. You have 
a provision, and therefore, at least 
there is a deterrent to some people. 
But still you will find that some peo
ple commit murder. I would submit 
that all these institutions, the Lokpal, 
the Lokayukta etc. would be just like 
that. I f  you expect that by the appo
intment of the Lokpal or Lokayukta 
the whole administration will be 
cleaned up, it w ill not succeed. That is 
based on the character of the people, 
of a country, of a nation. As a Rail
w ay man, I can tell you one thing. I 
can tell you about this. I went to a

conference in Europe in the month of 
June. I had the occasion to travel on 
the European Railways. I had occasion 
to talk to the people. Travel without 
ticket is something which is never 
thought of by those people. They w ill 
commit burglery, they w ill hold up a 
bank, they w ill murder, they w ill 
commit all sorts of things, but travel
ling without ticket is never thought of.
If anybody for some reason has to 
travel without ticket, it is assumed 
that he has come at the last moment 
and could not purchase ticket and 
actually there is no penalty prescrib
ed. He just pays the exact fare because 
it is assumed that knowingly he w ill 
not travel without a ticket. But what 
is the situation in our country today? 
Our latest estimate is that more than 
5£ per cent of people are travelling 
without ticket on Indian Railways, in 
certain sections, in certain railways 
it is even 12 per cent. The assess
ment is at least 12} crores are lost per 
year. My personal opinion is, it is 
probably 25 crores or so, due to ticket- 
less travel. It all therefore depends 
upon the general outlook of the peo
ple, the general character of the peo
ple. In other countries nobody asks 
this:

. s fr r n r  *rr zn x

This is your trouble today. While 
mentally, or shall I say I say spiritual
ly, you have not accepted that as a 
crime, politically you are accepting 
that it is something to be put down. 
Today there is a difference in our 
action and thinking or desire. Tifls 
Bill is only just to check the tendency^

SHRI S. S. DESHMUKH: Your opi
nion requires a small amendment. For 
instance, the law  prescribing penalty 
of death for murder is not supposed 
to be operative against organised mur
ders by millions, say, in the event of 
a war. It is only supposed to check 
individual commission of offences 
here and there. My question specifi
cally related to prevalence of organis
ed type of corruption in the form of. 
something like upar Jci amdani. To



curb that type of corruption what 
specific machinery you have in mind?

SHRI KHANDELWAL: A fter the
last war, there was war Crimes Tribu
nal. Murder of millions of jews was 
treated as crime and some people were 
punished. But today’s thinking is 
different. I am trying to be realistic. 
You w ill never succeed in eliminating 
this type of thing. There can be no 
machinery which w ill eliminate this. 
As the saying goes, even by counting 
waves, people can make money. You 
will never be able to eliminate it 
unless the attitude and psychology of 

 ̂ the nation changes.

SHRI S. S. DESHMUKH: Adminis
trative excesses or injustices in indi
vidual cases usually result because of 
mechanical treatment to petitions and 
revisions. If a man at the lowest 
ladder is done some injustice, no 
amount of revisions or petitions to 
higher authorities can have any effect. 
My point is that this institution of 
Lokpal or Lokayukta, by passage of 
time, will revert to the mechanisation 
of justice.

SHRI KHANDELWAL: You are
probably referring to the fact that the 
volume w ill be such that the Lokpal 
or Lokayukta would be snowed under 
and he cannot possibly look into every 
case. You are right. It is quite like
ly to happen. The only thing that you 
are trying to create is the fear of 
accountability. It is like somebody 
picking pocket in the bus. Probably 
90 per cent of the pickpockets get 
away and in ten cases they may be 
punished. I think this is all that we 
can hope to achieve.

MR. CHAIRMAN: Can w e have
some idea of the volume of work done 
by the Director of Vigilance in the 
Railways so that we w ill know whe
ther you are overwhelmed by the 
volume. The other witness who ap
peared before us said that the volume 
was there to start with and gradually 
it dropped down. In the beginning he 
was afraid that the work might be 
too much. But contrary to excepta- 

^ tions, after a couple of years it went

down. In the Railways, what is the
position?

SHRI SHIVESHWARKAR: I might 
be able to give you an idea. I have 
not got the exact figures with me. I 
can give you the approximate figures. 
Complaints are of two kinds. One 
type comes under grievances as the 
Bill calls them. Our Vigilance orga
nisation does not deal with them. 
They go to the respective administra
tive directorates of the Board where 
they are examined. We in the Vigi
lance organisation deal with com
plaints which have a vigilance angle, 
namely, corruption, nepotism or any 
other aspect which involves a private 
motive for a public act, so to speak. 
On an average in a year probably we 
have over 10,000 such cases, maybe 
arising out of preventive checks which 
we ourselves conduct in the depart
ments which we call sensitive or out 
of complaints. Some departments are 
more sensitive, e.g. engineering stores, 
than some other departments. Infor
mation is also gathered from various 
sources.

Coming to the gazetted and non
gazetted classification, it is easy to 
count cases relating to gazetted cate
gory because every such case, after 
investigation, has to be referred to the 
Central Vigilance Commisson for 
advice. On an average probably we 
have been sending more than one case 
per day to the CVC for advice. It 
comes to about 40 cases a month.

SHRI S. S. DESHMUKH: On the
background of this volume of vigilance 
cases arising out of Railways, I would 
like to ask you one question. You 
invite tenders. One tenderer feels 
that injustice has been done to him 
inasmuch as his rates were the lowest 
and he was in a position to undertake 
the work. But for some God’s own 
reasons, he has not been awarded the 
contract. There are many such cases 
where commercial or contractual rela
tions arise between the President of 
India and a private citizen. These 
relations have been exclusively left 
out of the present scheme of Lokpal 
and Lokayukta Bill. On the back
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ground of the volume and type of 
cases which you have in mind, do you 
think that it w ill have a salutary 
effect if these cases are also included 
within the purview of this Bill?

SHRI SHIVESHWARKAR: If I have 
read the B ill correctly, what have been 
excluded from the jurisdiction of Lok
pal are grievances in regard to such 
matters, not probably allegations in 
regard to such matters. There is a 
distinction between allegation and 
grievance.

MR. CHAIRMAN: Mr. Mukherjee
from the Ministry wants to say some
thing.

SHRI MUKHERJEE: What you
have said is correct. Only the stage 
after the transaction is entered into is 
excluded because that becomes a justi
ciable issue. The stage before that 
has not been excluded.

SHRI A K B A R  ALI KHAN: Suppose 
a tender should have been given to a 
particular person but not been given, 
can he also apply to the Lokpal?

SHB'I MUKHERJEE: If he has a 
grievance that he should have been 
given the tender, that point is not ex
cluded. If the person who has been 
awarded the contract has a grievance 
in regard to the fulfilment of the 
terms of the contract, that grievance 
is not included because . . .

SHRI S. S. DESHMUKH: That is 
the normal civil liability. That is 
clear. What I want to emphasize is, 
normally any law court will refuse 
to entertain any dispute about what 
transpired between private citizens 
and the State before entering into 
contractual obligations. This is a type 
of case where after finalisation of 
tender Or after the occurrence of the 
event, a person is left with the feeling 
that injustice has been done to him 
by the concerned official. He may not 
be in a position to prove in a court of 
law to what exactly is the nature of 
the grievance. Do you think that such 
types of cases— whether it is allega
tion or grievance—-let us not go into

those niceties because we have been 
arguing that one is not distinguishable 
from the other— are covered by the 
existing provisions?

SHRI KHANDELW AL: Mr. Ganguli 
is a Civil Engineer by profession. He 
would like to answer this question.

SHRI GANGULI: As Mr. Mukherji 
explained, the provision here in the 
Bill is that you can always take these 
things to Lokpal except that you can
not take up actions arising out of the , 
terms of the contract. If  you have " 
grievance regarding the award of con
tract, you can take it to the Lokpal. 
There is already certain in-built 
machinery in the award of contract 
which is quite comprehensive. From 
the second schedule of this Bill you 
w ill find that you can take the griev
ance against the award of contract to 
the Lokpal if you want to. But you 
cannot take the actual working of con
tract to Lokpal. For your informa
tion I may tell you that all contracts 
in the Railways are not just given out 
like that. There are tender committees 
where three officers sit— one from the 
Finance, one from the contracting 
branch and another from a third de-y 
partment. They go into all the details 
of the tenders and after that they 
make their recommendation. Then 
only a tender is accepted by the appro
priate authority. It is not that this is 
left to the whims of any single man.

SHRI SHIVAJI RAO S. D E S K - 
MUKH: Rule of three is no different 
from the rule of one. A

SHRI GANGULI: A  rule of thous^f 
and also is no different from the ru lP  i 
of one. You can extend it as much as 
you like. There is already an inbuilt 
machinery for this purpose as explain
ed by me earlier. On top of that, there 
is the statutory audit which goes into 
these things.

SHRI SHIVAJI RAO S. DESH
MUKH: Yet the Public Accounts Com
mittee is flooded with so many things. «

SHRI GANGULI: Out of an expen
diture of Rs. 400 crores if only an
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or two of Rs. 200 s questioned by the 
Public Accounts Committee, there is 
nothing basically wrong. You should 
take into account the totality of the
figure,

SHRI S. S. N. TANKHA: From page
4 of your memorandum, in the middle 
of the page I find you are against any 
extension being given to Lokpal or 
Lokayukta. According to the present 
Bill his term of office is 5 years. In 
the event of our deciding not to give 
him further extension, would you 
agree that his term of office may be 
made slightly longer than what is pro
vided in the Bill, say 6 or 7 years so 
that his office may not come to an end 
with the end of one life of Lok Sabha 
or do you think that even five years is 
a long enough period and neither an 
extension of this period by one or two 
years nor re-appointment for another 
term need be considered?

SHRI KHANDELWAL: 1 must
irankly admit that I have not applied 
m y mind to this aspect of the thing. 
You are aware that the term of the 
Auditor General is five years. There 
are other cases also like that. I thought 
that perhaps that is the w ay the mind 
of the legislature is working. A ll that
I can say on the spur of the moment 
is that the persons whom you appoint 
to these posts will naturally be aged 
people, in the sense men with plenty 
of experience behind them and all that. 
If you give them unduly long period, 
ihe health of these persons may fail in 
the middle. Supposing a man’s health 
breaks down and he is nof in a fit 
condition, how can he function?

SHRI S. S. N. TANKHA: He may 
have to retire. ‘

SHRI KHANDELW AL: You have
no provision to sack him. You can 
only remove him when he has miscon
ducted himself.

SHRI S. S. N. TANKH A: It is the
view of some of us that if you are 
giving him only one term it should be 
for a longer period than five years.

SHRI KHANDELW AL: It is stated 
somewhere in the B ill that the Lokpal 
or a Lokayukta shall notwithstanding 
the expiration of his term, continue to 
hold office until his successor enters 
upon his office. That is a marginal 
thing. .

SHRI S. S. N. TANKHA: Do you
agree that only a five year term should 
be given or a slightly longer period of 
6 or 7 years may be considered?

SHRI KHANDELWAL: On the
balance a five year term may be con
sidered as a very fair assignment.

SHRI S. S. N. TANKHA: In your 
memorandum on page 8 in para 7, you 
have stated that you don’t  favour the 
appointment of Lokayukta as Lokpal.
Why so?

SHRI KHANDELWAL: Exactly for 
the similar reason of being pressurised. 
We should not leave any scope or any 
latitude for anybody to suspet that 
there can be any pressures brought on 
these people.

SHRI S. S. N. TANKHA: We have 
not made any rule about the minimum 
age for this appointment. A  junior 
man may be appointed at the age of 
40 or 45 as Lokayukt. If he gets only
5 years and is not allowed to carry on 
in any other job, would it not be a 
great hardship on him?

SHRI KHANDELWAL: You have to 
balance the two things. Just now an 
hon’ble Member said that the corrup
tion is so wide-spread and rampant. 
Nobody can expect that this man w ill 
meet with success in all the cases and 
root out once and for all the corruption 
that is so rampant. Actually, the 
effort of this Bill is to build up an 
image and confidence in the public in 
general that everybody is accountable 
and answerable. I think it will mili
tate against that objective if you leave 
any allurement of promotion in any 
shape or form.

SHRI S. S  N. TANKHA: May I
remind you that the Judges of High 
Courts are given promotion as Supreme 
Court Judges. The Chief Justices oC
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the High Courts are promoted as Chief 
Justice of the Supreme Court Now 
is it not an allurement for them? Do 
they go wrong?

SHRI KHANDELWAL: The point is 
that that is a career. They are paid 
servants of the country in a way and 
it is a career. Here the Lokpal or the 
Lokayukta should not be treated as a 
career.

SHRI S. S. N. TANKH A: Then who 
w ill care to take up this office?

SHRI KHANDELWAL: You w ill
have to select them. He may be a 
Judge of the Supreme Court, may be 
a Judge of the High Court, who has 
done his normal term.

SHRI S. S. N. TANKHA: Once you 
say that a judge of the High Court 
can be appointed, and he cannot go 
back to the High Court, then w ill it 
not be a disincentive for him?

SHRI KHANDELWAL: You have,
for example, the post of Auditor 
General. He is appointed for five 
years. After that he cannot hold any 
office.

SHRI S. S. N. TANKHA: Auditor- 
General is not a junior man. I am 
saying the Lokayukta can be a junior 
man.

SHRI KHANDELWAL: Do not ap
point a junior man as Lokayukta. 
Lokayukta is a very responsible posi
tion and a position of great dignity. 
You should appoint only senior and 
mature people.

SHRI BHOLA NATH MASTER: You 
iiave got a very elaborate machinery 
for vigilance even for the clerks in 
your Department and this has become 
a regular cadre of service, a regular 
allurement for the appointment to the 
posts in the Vigilance Department. As 
Mr. Khandelwal has said that this 
Lokpal and Lokayuktas Bill is simply 
for instilling fear that no corruption 
should prevail among the Ministers 
and high officials as has been in your 
office. H ie appointment of a Director

of Vigilance has not reduced even an 
iota of corruption. Don’t you think 
like that?

SHRI SHIVESHW ARKAR: First of 
all as regards the cadre or strength of 
the Vigilance organisation, well, actu
ally there is no cadre because all the 
officers are on a fixed tenure basis. 
Most of the Vigilance Inspectors come 
on a three year tenure basis. It is 
extended to five years in some exigen
cies like investigations remaining pen
ding or on the basis of merit. But 
there is no permanent cadre of vigi
lance at all.

SHRI BHOLA NATH MASTER: But 
you have got permanent machinery.

SHRI SHIVESHWARKAR: Perma
nent machinery with temporary hands. 
Even the posts are not permanent.

SHRI BHOLA NATH MASTER: The 
posts may not be permanent but the
machinery is permanent.

SHRI SHIVESHWARKAR: So long 
as the posts are not permanent, the 
machinery is not permanent.

SHRI BHOLA NATH MASTER: 
What is your experience? Whether 
after your appointment as Director- 
General of Vigilance has corruption 
decreased or increased?

SHRI SHIVESHWARKAR: This
question is directly related to the 
question as to the extent of corrup
tion. If it is measurable, then we can 
say that it was so much in 1963 and 
so much in 1964 but the measure and 
the extent of corruption has been 
found rather not very tangible, I 
believe there have been statistical 
surveys sometimes into some Depart
ments by the Statistical Organization 
attached to the Cabinet Secretariat 
But unless some kind of statistical 
survey is made, we cannot say. 
Otherwise it w ill simply depend on. 
one man's opinion against another 
whether corruption is increasing or 
decreasing.
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MR. CHAIRMAN: What the hon. 
Member has asked you is whether 
after the appointment of the vigilance 
Directorate is there no check on the 
corruption and to what extent?

SHRr SHIVESHWARKAR: In our 
opinion there has been a considerable 
check. For instance we have been 
regularly making preventive checks 
by surprise visits in accordance with 
the programme which has been drawn 
out at high lvel between the Home 
Ministry and the CBI. The very fear of 
surprise checks reduces to a certain 
extent the incidence of corruption. 
After all in an organization like the 
Railways with its 1.5 million employ
ees there is a largz block of honest 
people. There is a little block of in
corruptible and honest people. Then 
there is a block of incorrigible 
people. There is a large middle 
group which can be swayed here and 
there. Our investigations, our punish, 
ments, our various processes that we 
do are aimed at keeping these people 
in a controlled position. But the in
corrigible ones we try to remove.

SHRI BHOLA NATH MASTER: Mr. 
Khandelwal was quite frank. There 
is a human weakness amongst all of 
us. Don’t you think the appointment 
of an Anti-Corruption Department is 
appointment of Corruption Depart
ment?

SHRI GANGULI: As Mr. Shivesh- 
warkar is trying to explain, if you 
take the cross-section of any coun
try’s population, there are three dis
tinct groups. One is the incorrupti
ble group. Their ethics is highly deve
loped. You cannot corrupt them. 
There is one group which is always 
corrupt. Whatever you do, you can
not reform them. There is a middle 
group of people which can be swayed 
this side or the other.

SHRI A K BA R  ALI KHAN: What 
is the extent of that middle group?

SHRI GANGULI: That depends up
on the economic and other conditions 
prevailing in the country. During my 
father’s time, the man who was the 
Deputy Chairman of the Constituent

Assembly, stated his life on Rs. 100* 
or so. He had a big family. He found 
that this Rs. 100 was not enough but 
he lived on that. We have come to 
a stage when this Rs. 100 need cannot 
be met by Rs. 5000. So the extent o f 
the middle group has become large 
today.

SHRI SHIVAJIRAO S. DESH
MUKH: May I have the opinion of 
the hon. member that the type ot  
corruption which I have in mind is: 
take the case of Engineers. He is 
liberally paid in the existing economic 
conditions still he expects ‘Oopar Jet 
amdani’ at the rate of 1 per cent. This 
is corruption which is neither related 
to the scales of pay nor related to 
qualifications nor related to the con
ditions prevailing in the country.

SHRI GANGULI: I am an Engineer 
who in his life executed contract for 
over Rs. 100 crores. Even in the 
engineers group I can give exam
ples of a large majority who are 
incorruptible. If you think that by 
any salary paid to them, they can 
manage their affairs, you are wrong. 
I am paid the highest salary: still I 
cannot make both ends meet. The in
corruptible percentage increases if 
you can increase the middle cross 
section. It depends upon the econo
mic pressure and other factors. The 
ethically developed portion w ill al
ways remain constant. You cannot 
corrupt them. There is only the one 
section, the middle section, which will 
start leaning towards the incorrupti
ble side dependening upon the eco
nomic conditions of the coutry. To
day the economic condition in the 
cuntry is one of the primary reasons 
for all talks of corruption that we 
hear. Otherwise, we would not have 
heard even one-fourth of it.

SHRI BHOLA NATH MASTER: 
That means the Lokpal will be a sim
ple addition to make the people ieel 
that they should not be liable to be 
corrupted. Dou you think that no use
ful purpose would be served by this 
Bill?
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SHRI GANGULI: A s we have ex- 

'Plained before, this is another machi
nery of accountability that we are 

.creating to see that even under the ad
verse conditions whether we cannot 
add a little bit more people to who 
are incorruptibles and nothing more. 
We should try  our best, with all the 
limitations put by the economic con

ditions, to provide another machinery 
,of accountability, that is all.

SHRI C. C. DESAI: In paragraph 7 
►of your memorandum, you have stated 
that the grounds of investigation 
should not be conveyed to the person 

♦concerned until a later stage. Now, the 
procedure adopted is this. The Lok
pal or the Lokayukta, as the case may 
be, receives a complaint or an alle
gation. He tries to find out whether 
there is a prima facie need for investi
gation or not. If he finds that there 
is a prima facie need for it, it is all 
right. Then, we should send a copy 
of the grounds of investigations of 
the persons concerned. But, he should 
not set in motion any investigation 
until the person concerned has been 
advised of the investigation. I do 
not follow that exactly. Do you want 
to hold the investigation behind the 
back of the person concerncd?

SHRI SHIVESHWARKAR: Sir, in
vestigation involves gathering of facts, 
taking of statements of witnesses and 
gathering of documentary evidence 
and so on. Therefore, if the Investi
gator or any authority like the Lokpal 
sees that there is a prima facie ground 
for sanctioning investigation and if 
he comes to that conclusion, then he 
starts the investigation. He must also 
think in a far-sighted manner as to 
how best that investigation will suc
ceed. If he launches upon an investi
gation in a manner which will leave 
loopholes for the evidence from wit
nesses etc. being tampered with, then 
it will not succeed. Therefore, we 
have suggested that a copy of the 
complaint need not be given to the 
accused person in the very first in

stance. As a matter of fact, in all

the investigations as at present e x ist 
normally, the accused is in the dark 
about investigation until the material 
is gathered, as it is fair to the aocus- 
ed if he is asked to give his views at 
some later stage.

SHRI C. C. DESAI: Nothing is done 
in secrecy or in d&rk. Even the 
Cabinet secrets are out. You know 
when there is collection of papers or 
gathering of evidence or asking of 
questions, then he comes to know that 
something is going on against him. 
That is demoralising him. It is not 
fair to hiiu_Qr to the administration 
of which he is a member. So, once 
you start an investigation and once 
you have come to the conclusion that 
a proper case has been made out that 
the investigation should be started, 
then the grounds of investigation 
should be communicated to the person. 
This is what I feel.

SHRI SHIVESHWARKAR: I have 
had quite a lot of experience about 
the vigilance investigations in the 
railways. I know that sometimes in
vestigations do leak out. You will be 
surprised to know that only a small 
number leaks out. But a number of 
investigations do remain secret. These 
days quite a number of things leak 
out. And people talk about them. On 
the other hand the other risk is 
rather too much— it should be nipped 
in the bud— namely the investigation 
which we want to launch by informing 
the accused first. He then tries to 
do everything to counter the moves. 
After the investigation starts, we want 
to avoid that situaion. I have my 
own experience and I can say from 
the series of investigations which we 
have made, that we could not have 
done that if we had disclosed to the 
accused in the very first instance as 
to what we are doing about 1\

SHRI C. C. DESAI: Anyway, I
won’t argue with you any more on 
this. My next question is this. Do 
you wish to retain the jurisdiction of 
the Union Public Service Commission 
in regard to punishment to officers ot
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would you vest that final authority in 
the Lokpal? Or should there be a
small investigating authority within 
the U.P.S.C.?

SHRI SHIVESHWARKAR; What 
the existing provision of the Bill pro
vides for is that the Lokpal w ill send 
his report to the competent authority. 
Thereafter, it is for the competent 
authority to take action on that. It 
is only when the Lokpal is dissatisfied 
with the action taken that he sends a 
report to the President.

Now, when the competent autho
rity acts on such a report, then the 
competent authority has to act in ac
cordance with the law under the Con
stitution. Therefore, where the Con
stitution provides for consultations 
with the Union Public Service Com
mission. I do not see how that obli
gation on the competent authority to 
consult the U.P.S.C is removed by 
any of the sections of the present Act.

SHRI C. C. DESAI: My question is 
this. What is the right thing to do? 
Whether the power should vest finally 
in the Lokpal or should it vest with 
the U.P.S.C. as at present?

SHRI SHIVESHWARKAR: In our 
v ie w  the present provisions of con
sultations with the U.P.S.C. should
remain.

SHRI C. C. DESAI: There is one 
more point. Mr. Khandelwal *says 
that the extent of loss on account of 
ticketless travelling is something like 
Rs. 24 crores. You don’t give statis
t i c s  about this. How do you arrive at 
this loss to the public exchequer?

SHRI KHANDELWAL: We make 
sample surveys. For example, every 
five years or so, We appoint an officer 
in the Railway Board to make certain 
sample surveys and make certain sur
prise checks. At present such an offi
cer has been functioning for about a 
year. He has already made a sample 
survey of many railways. So, this 
is like any statistical information. 
But. I cannot say that I have done

100 per cent checking. We have made 
sample surveys in railways. On cer
tain days, the officer concerned goes 
there and catches the people. Of 
course, the penalty is levied or the fine 
is imposed and so on and so forth. In 
more than one case the checkers have 
had to flee for their lives.

SHRI GANGULI: Statistically the 
loss is Rs. 12 crores and not Rs# 25 
crores!

SHRI AK BAR  ALI KHAN: Of
course. Substantially, I am glad that 
you agree with the fundamentals of 
the Bill. You think that this w ill fur
ther improve the conditions as they 
exisf to-day.

Now, I would like to know— you 
said in reply to Mr. Desai’s question 
that a sample survey is made with 
regard to the ticketless travelling—  
whether you have made any sample 
survey regarding the loss suffered by 
the purchase of stores in any way. 
You know that millions of rupees are 
spent in the purchase of stores. And 
do you think that by and large every
thing is quite all right in the railways? 
I would also like to put another ques
tion. Apart from the purchase of 
stores under the contracts and other 
matters, as Shri Shivaji Rao referred, 
are you satisfied, as the Chairman of 
the Railway Board or have the mem
bers of the staff realised that by and 
large the railway is above all these 
things? Or is the loss very negligi
ble? I want a specific answer to this 
because, as things come before us, this 
is one of the departments where there 
is a lot of complaint of corruption—  
I may be wrong and our information 
may be wrong— and so I would like 
to know about it.

SHRI GANGULI: With your per
mission, Sir, I would like to explain. 
There are losses through bad pur
chases, there is no doubt about it. We 
have a machinery in our organisation 
itself what we call inspections. There 
is also the Inspection Wing of
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DGS&D which also we use for certain 
purposes. Certain purchases we make 
through our own inspection. And on 
top of that, we have what may be cal
led the preventive checks. I would not 
say that we are all above board; it 
would be a false claim to make that 
we are all above board. There are 
shortfalls in our stores purchase or
ganisations also. But my personal view 
is that you probably hear these com
plaints on Railways so much because 
we touch you in every sphere of your 
life; that is, we come in contact with 
you every day, ii  some form or other.

SHRI S. S. DESHMUKH: Mainly 
because of accidents.

SHRI GANGULI: Anyway, I do not 
want to take your time on this today. 
I w ill give you a long story ii  you 
come to my office one d&y! Anyway, 
1 do not think we need be worried 
or alarmed about our stores; because 
if they were so bad, we would nut be 
able to keep our assets moving. Our 
assets are not, after all, stationery as
sets lot of our stores go into moving 
things. I naay tell you that we are 
not that bad as you might thing.

SHRI AKBAR ALI KHAN: We are 
at present all concerned and are 
deeply interested in this thing, other
wise this Bill would not have been 
brought But what I want you to 
appreciate is that the responsibility of 
such higher officers as you are, is 
much greater and you cannot just say 
<rWell, Sir, we are not so bad” . Our 
information may not be quite correct. 
Even 50 per cent or more than 50 per
cent may be wrong. We are trying 
even to catch hold of Ministers if 
there is anything wrong. For exam
ple, at Bombay, Calcutta and Madras 
there are people who can supply you 
tickets at black market rates. There 
may also be an exaggeration in this. 
But what I want to impress upon 
you is the idea of this Bill and that 
our effort should also be supported and 
corroborated by your efforts so that 
things may improve and our country 
may be in a better condition.

SHRI GANGULI: Every one of our 
top officers has spent his life on the 
railways. And I can assure you that 
it is our effort, honest efforts, to see 
that we leave the Railways in a bet
ter condition than we got it  ̂ Our en
deavours are there. Every day w e 
are trying. And I can assure you 
that there w ill be no lack on our 
part to bring an improvement. That 
much I can assure you.

SHRI PURNANAND CHET LA: So
far as high rank officers are concerned, 
there is nothing to complain. But so 
far as lower levels are concerned, 
there is something wrong. This is 
our view.

SHRI KHANDELWAL: I may very 
humbly submit that as people who 
have devoted all our life to the Rail
ways, in fact, we are emotionally in
volved with the success of the Rail
ways. I can tell you that senior rank 
officers feel as if it is their personal, 
family business, and if things go 
wrong they feel unhappy. And you 
will find officers in every Divisional 
Headquarters who, if something goes 
wrong, would not hesitate to go even 
at 2 o’clock in the morning to leave 
their home, their family, and go to 
the scene and do something to set 
things right. This is the reputation 
that the average railway man has 
built up today. But, unfortunately, 
this is being eroded and this erosion 
comes because outside influences are 
coming into play. And the feeling 
that junior should look to their seniors 
for punishment as well as rewords is 
being interfered. This is being erod
ed. I wish to point out that we are 
all old: we have very little time left. 
We are going to retire. And it pains 
it hurts and makes us almost weep 
to realise as to what is going to hap
pen to the Railways'. Officers should

SHRI AK BA R  ALI KHAN: Officers 
should not pay heed to ‘irregular’ 
requests from MPs\

SHRI KHANDELWAL: With lot of 
pain in my heart and with great 
humble submission I would say that
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what is happening is that on the floor 
ot the House officers are named. Un
fortunately, if officers are named in
the House, demoralisation is inevitable. 
It can work both ways. If, say, an 
officer is approached by an hon. Mem
ber of Parliament for something, he 
always has the fear that if he does 
not agree he is liable to be named 
and his name w ill be published in 
the newspapers the next day. I re
member Mr. Bhim Sen Sachar’s article 
where in he said that “Official hairar- 
chy is a body; the soul is provided 
by the political set up” . That is the 
real situation.

SHRI S. S. DESHMUKH: Where is 
the brain?

SHRI KHANDELWAL: Well, if you 
trust the official hairarchy it w ill sup
p ly  the brain and carry out your poli
t i c .

SHRl G. S. REDDI: May I draw
attention to the words used by the 
Chairman, Railway Board, viz. “there 
will be redress against political pre
datoriness interfering . . This i* 
a great reflection on the Member of 
Parliament and the Ministers, made by 
the Chairman. In fact, this is a very 
bad reflection on the Members of 
Parliament. Kindly modify that word.

SHRI KHANDELWAL: I am ex
tremely sorry. I would like to point 
out that we have used this both for 
official and political bodies. But if  
you feel that this should be withdrawn 
we certainly have no objection to 
withdraw it. Thank you very much.

MR. CHAIRMAN: Thank you for 
coming all the w ay to give evidence 
before the Committee.

(The witnesses then withdrew)

(The Committee then adjourned)
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(The witness was called in and he took his seat)

The Chairman drew his attention to Direction 58 of the directions by the
Speaker.

MR. CHAIRMAN: Mr. Sapru, it is 
very kind of you that you have taken 
the trouble of coming over here to 
give your valuable advice on the 
Lokpal Bill. I need not read out to 
you the Speaker’s direction as you are 
an ex-M.P. Whatever you say w ill be 
taken down and may be liable to be 
published. What you say may not be 
confidential.

SHRI p. N. SAPRU: Thank you
very much, Sir, for inviting me. I 
consider it a great honour to appear 
before this Committee. I am very 
grateful to you for having invited me 
to do so. May I just explain one 
thing: There is a paper which has
been circulated in my name. What 
actually happened was, I was just go
ing to leave for a meeting of the 
National Herald in Delhi and I hur
riedly dictated something. I could 
not dictate the whole thing. Second
ly, I found that the copy of the B ill 
with me was missing. Therefore, I 
could not give you my written Memo
randum. My note gives to you some 
sketchy ideas.

MR. CHAIRMAN: What we usual
ly do is that you give us your ideas 
in short as to what a Lokpal should 
be and then the Members w ill ask you 
some questions for clarification.

SHRI P. N. SAPRU: You know this 
idea of a Lokpal in political theory is 
a contribution of the Swedish Consti
tution. This model was followed in a 
modified form by Denmark, Norway, 
New Zealand and . even Britain which 
has got a Parliamentary Commissioner.

Modern States have become a vast 
leviathan and have got many welfare

activities and therefore administration 
has become a complicated task. 
Therefore, it is thought that there 
should be a person of high stature to 
look into the grievances or complaints 
of the people.

Corruption is more rampant than i t  
was before. We have to deal with 
also.

I thought it, therefore, desirable to 
have an Institution of the Lakpal. He 
is like the Comptroller and Auditor 
General. In a very illuminating docu
ment Mr. Justice White in the organ 
of the Commission of Jurists, it was 
pointed out that the idea of the Lok
pal is an extension of the idea found: 
in the British Constitution in the per
son of the Comptroller & Auditor 
General. Therefore, I would say that 
his position should correspond more 
or less to that of the Comptroller & 
Auditor General. His position should 
not correspond with the Chief Justice 
of India. Otherwise I think that 
would create complications because we 
have got a Constitution which is con
trolled by an instrument and the in
terpreters of that instrument are the 
Supreme Court, and its Chief Justice 
is the Court President of the S u p re m e  
Court. Therefore, it. would; not be 
right to make him at par with the 
Cheif Justice of India. I think, he 
should be at par with the Comptroller 
& Auditor General.

It is essential that the Lokpal should 
be a person Who is above parties. He 
should be trusted universally by a ll 
sections of the House. How can we 
get that unanimity Of opinion? In 
Britain they have got the institution* 
of the Privy Council, and there are
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‘Commissions of the Privy Council or 
Committees of P rivy Council. We 
have not got any institution like that. 
When I look into the matter, my sug
gestion is this, that the Lokpal should 
be appointed by Parliament on the 
recommendation of the Prime Minister 
and Leader of the Opposition, or, if 
there is not one leader of the Opposi
tion, then a leader selected by the 
opposition leaders to represent them. 
If you want you may have the Chief 

Justice of India. I am not a very 
great believer in having Chief justices 
for these purposes* but you may 
have the Chief Justice of India.
I wish it could be possible for us to 
substitute. The Speaker or the Chair
man of the Council of State in place 
of the Speaker, but you know, the 
Chairman and Speaker hesitate to take 
that responsibility. I said that when 
w e had the Press Bill. Therefore we 
m ay haVe the Chief Justice of India.

Another thing is this. The Chief 
Justice of India must not be made to 
look forward to any appointment as 
lo k p al after his retirement, after his 
term, because that w ill finish whole 
judicial independence. The British 
theory is that Judges must be indepen
dent. Now, how are you to secure 
that independence? The only method 
which the English could discover is 
life tenure. Once appointed you are 
a judge. But here we can't have that. 
L ife  tenure does not work in this 
country. In other countries people re
sign when they feel that they are unfit 
to do certain jobs. I will give you 
one instance. There was a very great 
judge in Britain Sir Fitzgames Leslie 
Stephen. He was a Law Member in 
India and he was the author or the 
framer of the Indian Evidence Act, a 
barriser of great reputation. He be
came a judge of the Engjish high court. 
In the later years of his life he used 
to come completely drunk and ques
tions were asked in Parliament whe
ther it is a fact that Mr. Justice Step
hen comes drunk in court and all that. 
There is no provision in the British 
constitution against questions being 
jrsked of this kind. Mr. Justice Ste

phen was not in a position to deny the 
allegations. Immediately he resigned. 
He tendered his resignation. The 
Lord Chance lort paid him a very high 
tribute. He made references to the 
great contributions that he had made 
to the scientific development t>f the 
law and the thing ended there. But 
here unfortunately that is not the cose. 
We go on working until we are actual
ly driven out and even when we are 
driven out we think of returning by 
some other way, by hook or crook. I 
would like to emphasise also that there 
should be to the utmost extent possible 
openness impartiality and fairness. 
These are the three principles which 
we must remember. Then I would 
like to go into the provisions of the 
Bill and make my comments on it. 
The one thing, that strikes me is this. 
This is regarding the heavy penalty 
for what is called contempt. There is 
a lot of feeling in legal circles that the 
law of contempt requires drastic chan
ges. Until a person apologises you 
have given High Courts powers to sen
tence to a period of 0 months. If you 
want you can have 6 months, but I 
think that two years is far too high. 
Actually, I would have sent you a 
written memorandum on the various 
clauses of the Bill, had it not b eta  for 
the mishap which I mentioned.

MR. CHAIRMAN: You could send 
written memorandum. That w ill be 
helpful to us.

SHRI C. C. DESAI: I have gone
through this memorandum.

SHRI P. N. SAPRU: This memoran
dum should not be taken too serious
ly. I have explained to you why.

SHRI C. C. DESAI: As one of the 
concepts it has been stated here that 
the purpose is to control the vagaries 
of bureaucracy. Actually, as you w ill 
remember, the B ill was conceived to 
curb or control the vagaries of politi
cians. Even before this Bill, there 
was the Vigilance Commission to con
trol the vagaries of bureaucracy. Then 
it was felt that the vagaries of politi
cians should also be controlled. Then 
this B ill was conceived.



141
S01U P. IT. SAFftfr; far aa the 

situation in Norway, Sweden, Ne>vze- - 
imH and Britain as conceftoeB, they 
are  more concerned with theVagaries 
o f  the bureaucrats— and you knew 
about the Crichel Down case.

g m ti c .  C. DESAI: Thi? is intended 
to  control the vagaries of both, 

i
ftm »  P. N. SAPRU: That }s right.

SH Rl C. C. DESAI: In second 
paragraph you have said that in re
commending the name of Lokpal, the 
Prim e Minister should take into con
sultation the Leader of Opposition. 
Actually, the conception of Lokpal as 
envisaged in the Bill is that the Pre
sident w ill take the initiative in con
sulting the Prime Minister on the one 
sloe • • * •

SHRI P. N. SAPRU: I agree with 
you. It is clumsily put. The Presi
dent should take into consultation the 
Prim e Minister, the Leader of Opposi
tion and if you like the Chief Justice 
o f India.

SHRI C. C. DESAI: Then, on page 2 
you have said that the Lokpal w ill ( 
have to  busy himself with matters of 
injustice, unfairness, nepotism, favou
ritism, casteism and communalis^j. Do 
you «h»nk thtit casteism an4 coftimu- 
nalism should also come Within the 
p urview of the Lokpal? ' x

SHRI P. N. SAPRU: There may be 
such cases also. For example, there 
m a y  be an indication that •  particular 
district officer has in a particular situ
ation behaved in a manner so as to 
favour caste or community.

RBgT c. C. DESAI: There may be 
^legations that a particular Chief 
Minister in « State appoints people 

v ftmly from his own community. This 
*type of allegation could well be made 
and it Will be really difficult if these 
allegations are to be examined by the 
L okpal

SH M  P. N. SAPRU: I agree with
you that there are difficulties. But 
m y whole difficulty is that here we 
3981 (£) L S — 10

think either in Jfnns of casfe i 
nrtaity. Therefore, I use these words.
In the context of Indian life, casta 
plays a very, important part’ , '.  * -

SHRI C. C. DESAI: I am a ln id  a *  
But to make caste a subject-^natt^r of 
investigation by the Lokpal . . . ‘

SHRI P. N. SAPRU: I agree wfth 
you. But cases are imaginable where 
a third class man who belongs to 
Kayasta community has been prefer
red to a first class man who belongs to , 
the Brahmin community? ... '

SHRI C. C. DESAI: That w ill come 
under favouritism.

SHRI P. N. SAPRU: Favouritism
and Nepotism are wide enough to in
clude the ideas of both casteism and 
communallsm.

SHRI-C. C. DESAI: Coming to spe
cific provisions of the B ill, qoe^.of the 
points about which there has befen con
siderable difference df opinion is  whe
ther the Lokpal should have one .term 
of five years or he should be eligible 
for appointment for one more term 
after the <lxpiry of his first tenure. So 

•roian^ people have said that we should 
not hold out this banana in front of 
him?

SHRI P. N. SAPRU: I am clear in
*  my mind. I  am emphatically erf the 

opinion that he should have only 
one term. There .should be no reap
pointment— no question of reappoint
ment should be there. If you do not 
like five years, make it six, if  you 
like. But he should never be reap
pointed. Further, he should not look 
to any further appointment. That 
must be adhered to both in 
letter and in spirit. What is 
happening is this. You have 
rule like that in regard to members 
of the Public Service Commissions/ I 
know where the services of members 
of public service commissions have 
been requisitioned for chairmanships 
of public sectors oon®“ ?  °r ®... tf
jobs. Y o u  p a y  your Itokpal well, if
you like, you give feim a good pension 
too. But on n o  account must he be 
giv^n any further extension.
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SHRI C. C. DESAI: In clause 10(2) 
which relates to publicity during in
vestigation, it is said that the results 
of the investigation shall not be dis
closed to the public or the press whe
ther before or during or after the in
vestigation. Before and during, one 
can understand. But why should 
there.be a bar on such publicity after 
investigation? After the investigation, 
a man is either convicted or acquitted.

SHRI P. N. SAPRU: If you will read 
the report of Lord Shawcross— I think 
he presided over it— you will see that 
he emphasized three thing?, namely, 
openness, fairness and impartiality. 
Therefore, at some stage or other, you 
must disclose the material on which 
the Lokpal has arrived at his conclu
sion.

SHRI C. C. DESAI: After the in
vestigation is completed, the facts 
should be available to the ptlblic . . .

SHRI P. N. SAPRU: I agree certain
ly.

SHRI PURNANAJNfD CHETIA: It is 
said that the Lokpal should be empo
wered to receive complaints from indi
viduals who have any grievance, whe
ther personal .or private. Suppose a 
person out of malice or personal pre
judice lodges a com print which aftc?r 
enquiry proves to be false. What is 
the remedy? Do you suggest some 
sort of a penalty to be imposed? For 
example, the complainant should be 
required to deposit a certain amount 
which should be forfeited after the 
complaint is found to be false.

SHRI P. N. SAPRU: In other coun
tries, for example, I think that in 
Sweden and in New Zealand, the Lok
pal does not receive complaints direct 
from the public but he receives them 
from Members of Parliament. And 
personally. I should go to the extent 
of sayings that there should be some 
such provision in the Bill but to start 
with he should receive direct a com
plaint. To start with you allow the 
public to come forward with the

stories later on, you may find it * s t j  
difficult to investigate. We know w h it  
our country is. To start with we 
should receive complaints from Meat* 
berg of Parliament or Members of 
State Legislatures only. But, tU s BSD 
does not deal w ith State Legislatures 
To me, it appears, it should be like 
that. i:

SHRI HEM RAJ: Mr. Sapru, you 
' have told us that a man who is to t o  

appointed must be very impartial. H e 
should then look after for no future 
appointments further on when he re
tires. For that, don’t you think that 
this post should be made pensionable?

SHRI P. N. SAPRU: Of course. It 
should be made pensionable. And tile
pension should be reasonable.

SHRI HEM RAJ: At the same tim%
are you also of the opinion that his 
status should not. be that of the Chief 
J ustice?

SHRI P. N. SAPRU: I am clear te  
my mind in this respect. I w ill teD 
you the reason for that.

SHRI HEM RAJ; In the scheme of 
things, nowhere it has been stated that 
the status will be that of a Chief Jus
tice. But, his pay should be equal to 
the pay of the Chief Justice.

SHRI P. N. SAPRU: I may tell you 
why it should be so. Whatever you do, 
you have got a controlled Constitution 
and you cannot take away the juris
diction of the High Court under A rti
cle 226. However, I read with some 
amusement, if I may say so w ith all 
respect, the reports of the Select Cbra- 
mittee on the question whether the 
ruling of the Supreme Court was right 
or wrong. But, as I see it, the ques
tion is very simple. We have go *  
controlled Constitution, r  am not ln r 
favour of the majority view of th *  
Supreme Court. But, this Parliament1, 
is not like that of British Parliament 
but it has a controlled instrument anift 
of that instrument the judges interpret* 
You cannot exchange fundamental 
rights by that decision.
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SHRI HEM RAJ: Under the scheagMT 
<rf this Act, U is the machinery..pf. the ' 
Government that w ill help the Lokpal 
and Lokayukta for the puxpeae of in
vestigation. So, do you think that 
there should be a separate machinery?

SHRI P. N. SAPRU: It is very diffi
cult to evolve an entirely separate 
machinery. A t a time or other there 
w ill be overhipping of the two machi
neries and therefore, w h y  not m ake 
the machinery as that of Government?

SHRI HEM RAJ: Are you of the 
opinion that everybody should be at 
liberty to give his complaint direct to 
the Lokpal or Lokayukta or do you 
consider that it should be confined only 
to Members of Parliament as is the 

in U.K.?

Or should it be left open to each and 
every Member?

SHRI P. N. SAPRU: I may tell you 
that I have revised my thinking on 
this point. Originally I started with 
the idea that every one should be able 
to file complaints. Then, I worked 
out difficulties as everyone does. 
Then, I came to the conclusion that it 
should be confined to Members of Par
liament or Members of State Legisla
tures. Of course, as you know, Parlia
ment has no control over State Legis
latures. But, this Bill should cover 
State Legislatures also.

SHRI SHIVAJIRAO S. DESH
MUKH: Pursuant to a question which 
has been put b y  my esteemed collea
gue, Mr. C. C. Desai, I would like to 
have a very small clarification on from 
you because, as you say, open justice, 
fair justice and impartial justice are 
the thi'ee criteria that have been given 
lor a prop er  justice. And it is on 
those three criteria where justice in
volved is mostly either of a criminal 
or of a civil nature thereby implying 
that it is almost a case of an individual 
grievance where, society, as such, is 
only interested in maintenance of law. 
But, here, under the scheme of Lokpal 
end L ok ayu kta  Bill, as it stands, Lok
pal or Lakayukta is supposed to be

enquiring or InvestUpte into the alle^ 
gatkm which can t *  a case of an indi
vidual allegation or an - individual 
grievance but where largely a society 
as such would be involved here. *1*0 
in a sense, the investigations are done 
by Lokpal and Lokayukta, would you" 
not agree that it may not be advisable 
to publish everything that transpires 
or to publish every shade of evidence 
on which Lokpal comes to a particular 
finding?

SHRI P. N. SAPRU: Well, m y per
sonal feeling is, in favour of everything 
being published. But, I would modify 
my view  having regard to the condi
tions that obtain in our country to so
me extent. •

SHRI SHIVAJIRAO S. DESH
MUKH: Under the scheme of the Bill, 
as it stands, Lokpal or Lokayukta .has 
not been burdened with the procedure 
of a lawcourt as to what ^procedure h* 
has to follow and to what extent he 
would be empowered t® for ev*' 
dence. * But, generally, it has been 
laid down that he w ill follow common 
law principles of evidence. Now it is 
a common law principle of evidence 
that the State is the repository of exe
cutive and is empowered to claim a 
privilege of filing a  particular docu 
m«nt or agreeing or disagreeing with a 
particular fact as it comeg in the re
cord either in a criminal trial or in a 
civil suit or for that matter in every
thing. Would it be your piece of ad
vice to this Committee to empower the 
Lokpal to arrive at its own 
dent ju dgm en t whether or not this 
privilege to tbe State is permltt

SHRI P N SAPRU: I hope that th* 
States will help him to discharge h^ 
duties properly and they will not take 
advantage of the fact that they can 
refuse to help him with d e m e rits  
which he needs or which he considers 
necessary.

SHRI SHIVAJIRAO S. DESH
MUKH: My fears are 
these powers of privilege w ill have £  
be administered by officials of State,
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dais. %> in these circumstances what 
ts your advice to the Committee to en
sure that nothing that la reasonably 
tfue and could be put forward before 
Lokpal is *hut out under the fi«»m of 
privilege?

SHRI p. n . SARRU: I think the Lok
pal should have discretionary power. ' 
I think if he is not allowing a docu
ment to be placed, he should give his 
reasons far that

SHRI S. S. N. TANKHA: Oxut of the 
witnesses' who have appeared before 
us has explained that since th e con
duct ot Ministers is to be gone Into 
by the Lokpal, this cannot be done 
and should not be done by the Lok
pal because Ministers are responsible 
to. Parliament -a«d as such unless w e 
evolve some method th e r e b y  the Par
liament «pines into the picture it 
should not be Allowed. 9

SHRI P. N. SAPRU: The ftLokpel
w ill be appointed by Parliament.

SHRI S. S. N. TANKHA: I am sorry. ■ 
It is your suggestion that he should be ' 
appointed by the Parliament, but 
under the present Bill his appointment 
is not by Parliament but by the Pre
sident.

SHRI P. N. SAPRU: I would say 
^ a t he should be appointed by Par- 
■ lament on the advice of the Prime 
-^iriister, the Leader of the Opposi
tion and the Chief Justice of Ipdia.

SHRI s . S. N. TANKHA: That is 
your suggestion and supposing the 
suggestion is not accepted by the Com
mittee, then what would you say re
garding the plea put forward by the 
witness who appeared before us that 
the conduct of the Ministers cannot be 
Judged by an outsider. It should be 
do»e only by the Parliament.

SHRI P. N. SAPRU: I d® not agree 
with that view. I think it is stretch
ing the doctrine of responsibility to 
Parliament too far. Supposing a Mini-

C« - ■ _

star gt$B involved In a private litiga
tion of his own, can he take advantage 
of the fact that he is a Minister?

SHRI S. S. N. TANKHA: We arc not 
concerned with the private conduct. 
Here we are concerned with the putK 
lic conduct and public career. Comc>- 
plaints are brought forward and then 
according tQ that witness, he shouM 
not be judged by the Lokpal because 
the Lokpal has no standing in Parlia
ment 

■

SHRIMP# N. SAPRU: He is M  
authority apixrinted by Parliament. 
He is responsible to Parliament. He 
w ill submit his report to Parliament. 
He wiT give his reasons.

SHIFT S. S. N. TANKHA: He w ill 
not submit report on each matter, but 
it w ill be an annual report submitted 
to Parliament through the President.

SHRI P. N. SAPRU: He is not pre
cluded from submitting a special re
port to Parliament.

SHRI S. S. N. TANKHA: So I take 
it from you that you do not reco
gnize the validity of that argument

SHRI P. N. SAPRU: Of course, there 
is an anomaly here. Ministerial res
ponsibility means responsibility to 
Parliament and we are in a transi
tional stage and we cannot adopt the 
conventions of the British Constitu
tion in svpfi & manner as to make 
ineffective the working of our Gov
ernment.

SHRI S. S. N. TANKHA: We
- thought that this was the, reason w hy 

in Britian the matter has be$n placed 
in the hands of the Parliament itself.

SHRI P. N. SAPRU: Here, unfor
tunately, Parliament is not as vigilant 
*a it should be. There have been 
instances in Britain where the Prime 
Minister just ask for the resignation 
of a Minister because he has 4°n* 
something dishonourable and imme- 
dately he resigns. I will give yon •  
concrete case. Sir Pitzjaxnes Stephen 
is ons of the most honoured namas 
in the history of British Jurispru-
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deuce. He was *  Law  Member of 
India and later he became a Judge of 
the Queen’s Bench Division. To
wards the end of his life w hen h e was 
a Judge, he began drinking heavily 
and used to come to Parliament heavi
ly drunk. Questions were usked in
Parliament about him. These are no 
Rules such as we have. Questions 
were asked in, Parliament about Sir 
James Stephen. James Stephen was 
not in a position to deny those allega
tions. He knew those allegations 
were true. He submitted his resigna
tion the next day and the Lord Chan
cellor paid him a very high tribute 
and the whole thing was over. We 
do not do that sort of thing. Some 
allegations were made about a junior 
Minister in Mr. Attlee’s Government 
and one of the allegation? was that he 
and his wife had been going out for 
dinner with foreign capitalists who 
wanted to establish firms. Immediate
ly  Mr. Attlee asked for his resigna
tion and the resignation was tender
ed. Take again the Profumo case. 
The charge against Profumo was that 
he lied to the House of Commons. The 
charge was not that he slept with a 
woman. That was not the matter 
which worried the Commons. What 
worried the Commons was that he 
lied to the Commons and at first Pro- 
fumo denied t having done that. Then 
when he found that he could not sub
stantiate his view-point, he tendered 
his resignation and people thought no 
more of it. It was not regarded as 
a Party matter. The Conservative 
Party did not use Profumo's case as 
a weapon to beat Labour or Liberal 
Party. These are conventions of the 
British Constitution. We need to 
develop those conventions. Few otf 
us care to develop those conventions 
or to live up to those conventions.

SHRI S. S. N. TANKHA: It is sug
gested that the functions of the Lok
pal should be more or less like that 
of the Auditor General. You are 
aware that the Auditor General looks 
into the accounts of the Ministries fend 
then draws up his report and that 
report is discussed by a Committee o£ 
Parliament known as the Public Ac
counts Committee. It is suggested

that the report of Lokpal should alio 
be similarly scrutinised by the' Parlia
ment and a Committee f6r that pur
pose may be constituted. What have 
to say to that?

* v>
SHRI N. SAPRU: I have no

objection to that.

SHRI &  S. N. ^ANKHA: Would
that will be a better method or the 
present method as embodied in the 
Bill I woul£ like to have your opinion 
On the poin*..

# .

SHRI P. N. SAPRU: A  Committee 
will b£ abl4 to go into the matter 
more thoroughly.

SHRI S. & N, TAflKH A: It win 
be more or less a permanent body.

SHRI P. N. SAPRU: Yes. One lit
tle thing I wanted to say and that 
is this, pn page 9 under clause 6(1) 
there is a proviso which reads as 
follows:

k "Provided that the inquiry re
quired to be held under clause (3) 
of the said article before such re
moval shall be held by a person 
appointed by the President, being 
a person who is or has been & 
Judge of the Supreme Court of 
India or the Chief Justice of a 
High Court.”

So far as the Constitution is concern
ed, the Constitution knows no dis
tinction between a Judge and Chief 
Justice. The Chief Justice has got 
some administrative functions. Hiose 
administrative functions he performs 
in the name of the Court. There were 
Judges of great eminence who never 
rose to become Chief Justices. You 
cfennot find a greater name in the his
tory of Indian judiciary than that of 
Sir Asutosh Mukherji. So I would 
substitute the word “Judge” by 
"Senior Judge**. I will give you an
other example. For example we have 
to certify to the Accountant General 
that we draw our salary ourselves; 
the Chief Justice cannot do it lor us. 
I think that is something which Is 
vital for the independence of Judges.
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JWJRI S. &  N. TANKHA: We should 

take note of that. There is another
small point. What is your view about 

[the Lokayukta being appointed as Lok-* 
fa l?  ,

SHRI P. N. SAPRU: I would not -
like it to be a sort of promotion post 
for Lokayukt. But a Member of the 
Public Service Commission can be 
appointed as Chairman of the Public 
Service Commission. I don’t mind a 
Lokayukta being appointed Lokpal. He 
is a man of eminence.

SHRI S. S. N. TANKHA: W ill you 
like the appointment of Lokpal and 
Lokayukta to be for a period of five 
years only initially or do you think 
there is any harm in extending the 
initial period itself to 0 or 7 years?

SHRI P. N. SAPRU: 6 or 7 years 
doos not matter, but the important 
thing is “no second term” .

SHRI S. S. N. TANKHA: What do 
you think about the Lokpal also 
naving jurisdiction over the affairs 
of Members of Parliament— I mean 
going into the affairs of the Members

of Parliament—-if any complaints are 
received against them? In the BUI 
we have not given that power.

SHRI P. N. SAPRU: I don’t think 
we should give him that power also.

. I hope that Members of Parliament 
are honourable men. The President 
of the Congress at one time appointed 
a Committee of which I was fc mem
ber. We never had a case; people may 
or may not have been submitting 
their returns. If you cannot trust a 
Member of Parliament you cannot 
trust anybody.

SHRI S. S. N. TANKHA: What do 
you eay about the Lokpal scrutinising 

' the affairs of the judiciary?

SHRI. P. N. SAPRU: Yes, he may. 
But I would rather leave it to tha 
Chief Justice and the Courts them
selves.

MR. CHAIRMAN: Thank you very 
much, Mr. Sapru, for having coma 
and given us your valuable advice.

(The witness then withdrew) 
(The Committee then adjourned)
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(The witness was called in and lie 
took Jtis seat).

The Chairman drew his attention to >
Direction 58 of the Directions by the r
Speaker.

M L  CHAIRMAN: Mr. Daphtary,
w e welcome you to this Committee 
and I am thankful to you for giving 
us the time Und an opportunity for 
your valuable advice. We are dis
cussing the Lokpal Bill and w e had 
sent you a copy of the Bill but we 
have not received any note from you.
But today your presence will be good 
enough and we shall take advantage 
of i t  What w e uipally do is that we 
finish within one Sour or po. Firstly, 
the witness gives his idea^of the Lok
pal Ball for about 10 minutes and 
after ,that Members ask Jhe questions 
and clarifications.

SHRI C. K. DAPHTARY: W  Chair
man, Sir, I may tell you at wdfe and 
frankly that I have not given my 
mind really to the Bill because I have 
been rather busy in the past few 
weeks. I have gone through its gene
ral structure. It is something wbich 
is an experiment and which must be 
tried. In a country like ours— as big 
asf it is— it is a big experiment. One 
is told of England atid Newzealand. 
The^e ar<? small countries. In New
zealand it ha  ̂ worked well. I am not 
quite sure about England. Generally 
speaking the Bill is sound. There are 
one or two things which strike me. 
First is thi? question of secrecy: “Any

information, obtained by the Lokpal 
or the Lokayuktas or members o f 
their staff in the course of, or for the 
purposes of any investigation under 
this Act, and any evidence recorded 
or collected in connection with such 
information, shall be treated as confi
dential and notwithstanding anything 
contained in the Indian Evidence Act, 
1872, no Court shall be entitled to 
compel the Lokpal «r a Lokayukta or 
any public servant to give evidence 
relating to such information or pro
duce the evidence so recorded or 
collected.” I have not examined it vis- 
a-vis. Evidence Act. But this is not 
a court. It has not been given th e 
status of a court and what does re 
quire examination and thinking about 
is whether, this is constitutionally not 
rather On the border line as in. excess 
of what’ is permissible under Article
19. But, of course, if I niay i mpress 
a personal opinion a provision like 
this is quite futile in substance be
cause in this city— apart from anything 
else— nothing is secret and nothing is 
confidential. You may have Inn sec
tions of this kind yet everythhig that, 
is stated and written w ill be known 
to everyone. But as a matter of form  
if it is intended to put it I thight 
require a little consideration. 1 have 
not considered it in detail.

The second thing is the question o f 
re-appointment for another period. 
The scheme is that the authority Is to 
be appointed for & period of five years 
with a further renewal of not m ore 
than one period. I am ndt quite sure 
why there should be any renew al at
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all. You may change the period; 
make it longer. Further ther$ can 
never be a hundred per cent certainty 
of selecting the right person but it ia 
•a chance that everyone takes when 
they appoint a High Court Judge. 
But this question of renewal always 
•brings in an element of patronage, 
possible favour and so on. Having 
regard to the high position which 
he is going to occupy— really speak
ing equivalent to the Chief Justice 
of Indi’a roughly-—I do not see why 
there should bfe any provision for 
renewal.

SHRI C. C, DESAI: In your answer 
to this question about re-appointment 
you said the term of the office might 
be extended. A t present it is five 
years. Would you think 7 years will 
be a reasonable period as there would 
be no re-appointment and the indivi
dual concerned is prohibited from 
taking up any appointment after
wards? “

SHRrc. K. DAPHTARY: What I 
feei is the period should be a little 
longer if  there is to be no re-appoint
ment. In any event even if  there is 
re-appointment the first period of 
five years is not enough because this 
is an entirely new job, something 
which nobody has done before and it 
requires that the person should fami
liarise himself with the things at the 
initial stage. A t any rate the person 
w ill have to— as it were— make the 
office go* He w ill have to lay down 
the methods and the manner in which 
things have to be done. I am not 
sure that five y& rs period is enough 
for a man to be able to put in useful 
work. It w f  1 take a considerable 
time to get the whole thing going. I 
think it should be, as suggested, per
haps seven years.

SHRI C C. DESAI: One of the
points which has arisen is what shall 
be the relationship between the rc- 
commcndation ot the Lokpal and 
Lokayukta on the one hand and the 
TTPSC. As at present no punishment 
can be given to any officer without 
the prior consultation and concur
rence of the UPSC. When we have' ,

am institution like the Lokpal w h *  
is supposed to be equal to the Chief 
Justice of India in remuneration ^  
status, if  he is merely to submit a re
port and that report has to be con
sidered by thte Chairman of the 
UPSC and the Home Ministry that 
would really detract from both autho
rity and the independence of the 
Lokpal and Lokayukta. So it has 
been suggested that by an amend
ment of the Regulation under 320 of 
the Constitution provision should be 
made that any recommendation 
coming from Lokpal should be accept
ed or should not have to go before the 
UPSC. How would you ensure the 
independence of the Lokpal as against 
the UPSC?

SHRI C. K, DAPHTARY: The pro
vision under the Bill at present is:

“The competent authority * to 
whom a report is sent under sub
section (1) shall, within one 
month of the expiry of the term 
specified in the report, intimate or 
cause to be intimated to the Lok
pal or, as the case may be, the 
Lokayukta of the action taken for 
compliance with the report/’

Now the Lokpal will £ay that on those 
facts I say such and such a thing, 
should be done. It may involve any 
kind of thing. It may involve demo
tion, penalty, punishment but it is 
ineffective. I agree if it in going to be 
subject to anyones veto and consulta
tion from somebody else it is detract
ing from his authority__ But the
Section does not contemplate. It is 
only the Article that requires it. So 
something will huve to be done.

Supposing, on investigation, the 
Lokpal says that this has resulted in 
injustice to the complainant. Further 
the Lokpal is satisfied that such al- 
legfjjkm can be substantiated either 
wholly or partly, he shall by a report 
iftW riting communicate hj<? findings 
alon* with the relevant documents, 
materials and other evidence to the 
competent authority. The com Detent 
authority shall examine the report for
warded to it and intimate within*



'three months of the <4ate or receipt 
xd the report, the bokpal or, as the 
case may be, the Lokayukta, the 
jaction taken or proposed to be taken 
xm the basis of the report.

So, it is contemplated that on the 
report an action is to be taken. Sup
posing the action to be taken is dis
missal or demotion of a particular per
son, then one has to think of 311. If 
some one is to be demoted, reduced 
in rank, he will insist upon Article 311. 
Enquire into it as is required under 
the Constitution. This is not in the 
nature of such an enquiry and this 
is on an administrative action. So, 
that has to be provided for in some 
way. Either that has to be eliminat
ed or whatever is recommended is 
subject to further enquiry under the 
particular Article.

SHRI C. C. DESAI: Would you exa
mine it in detail and let the Com
mittee have a note as to how you will 
preserve the independence and what 
consequential amendment will have 
to be made?

SHRI C. K. DAPHTARY: I shall be 
glad to do that. In fact I had thought, 
of putting in written Memorandum 
but various things have occurred in 
the last few weeks and I have been 
occupied.

SHRI C. C. DESAI: The tendency
for the Executive is to take action to 
suit its own whims and fancies. It is 
not in this Government’s case but it 
applies to all the Governments. So, 
apprehension has been expressed that 
where there is a likelihood of an 
adverse decision against a Minister the 
Executive may refer the matter to a 
Commission of Enquiry rather than 
bringing under the jurisdiction jgf the 
Lokpal or Lokayukta. It is su^gcpted 
that before any Commission of I n 
quiry is appointed by the Government, 
previous consultation with or even 
concurrence of the Lokpal should be 
prescribed so that the Lokpal juris
diction is not bypassed for political 
purposes.

SHRI C K. DAPHTARY: I have 
IdOiifd At it from every point of view.

SHRI C. C. DESAI: Prior consulta
tion with the Lokpal is necessary be
fore the Commission of Enquiry ia 
appointed or before the alternative 
method is resorted to. That is not in 
the BiH.

SHRI C. K. DAPHTARY: Are you 
assuming that Commission of Enquiry 
will be less effective than the Lokpal?

SHRI C. C. DESAI: Yes. The man 
is selected by the Executive. The 
choice of the judge rests with the , 
accused, hat is my contention.

SHRI C. K. DAPHTARY: Has it 
been found that the Commission of 
Enquiry is unsatisfactory in that res
pect?

SHRI C. C. DESAI: I am visualising
the possibility of that.

SHRI C. K. DAPHTARY: There is 
always the possibility but one is 
aware .of the number Commissions of 
Enquiry. I do not think it has been 
said anywhere that they have been , 
unsatisfactory.

SHRI C. C. DESAI: If you have the 
institution of Lokpal, why should we 
have the Commission? Why do we 
circumvent it?

About the relationship between the , 
Lokpal and the Central Bureau of 
Investigation, should they have d ir^ t 
relationship or should there be inter
vention of the Home Ministry? Should ; 
the Lokpal issue direct instructions ^ 
asking for investigations and to sub
mit a report or whether the Home 
Ministry should be brought into the 
picture?

SHRI C. K. DAPHTARY: This pro
vides for direct enquiry.

SHRI C. C. DESAI: Proviso to
Clause 13(3) provides that the Lokpal 
or Lokayukta shall obtain the con
sent of the Central Government for 
the purpose. Obtaining the consent ^  

does not mean simply refering. It "



Should be that LoKpal should issue 
instructions to C.B.I. with a copy for 
information to the Central Govern
ment

SHRI C. K. DAPHTARY: So far as 
I can see, the proviso provides fc safe
guard against the possible precipitate 
enquiry being made.

SHRI C. C. DESAI: Does it mean 
that he has to subject himself to the 
Home Ministry? Does it not take 
aw ay the power far off for an institu
tion of enquiry from the Lokpal?

SHRI C. K. DAPHTARY: I am 
•sorry, I cannot answer off hand.

SHRI SHIVAJIRAO S. DESH- 
MUKH: This institute of Lokpal is
supposed to be the receptacle of 
purity, truth fcnd purifies the general 
social structure. So, in that respect 
Commission of Enquiry Act has been 
resorted to time and again by the 
Executive, largely as a result of Par
liamentary pressures and alleged com
plaints of corruption against certain 
Ministers. By the very nature of the 
scheme, could you not agree that & 
man would be coming before the Lok
pal and being equipped as he is, he 
may not be in a position to give speci
fic allegations in the specified spheres 
of responsibility and yet, he may make 
out a case wherein, if properly investi
gated, persons responsible for that act 
of corruption may be brought to book. 
So in such borderline cases what pro
vision should be made in the Act to 
safeguard these cases from prosecu
tions against malicious allegations.

SHRI C. K. DAPHTARY: Do I
understand you to say that there 
should be some sort of safeguard 
against allegations or complaints 
which may be frivolous?

SHRI SHIVAJm Ao S. DESH- 
MUKH: There should be some media 
of making & distinction between out
right malicious, frivolous allegations 
and generalised allegations without 
any specific charges.

SHRI C. K DAPHTARY: There It 
a provision, first of all, for rejection 
of complaints for allegations which 
are frivolous. The clause says: Com
pletely frivolous or false or not made 
in good faith.

SHRI SHIVAJIRAO S. DfiSH- 
MUKH: I may say that the organisa
tion of Steel controller is responsible 
for these administrative excesses. 
There are grounds to believe that 
these excesses were indulged in for 
considerations in flavour of parties 
who have been favoured. There is a 
general complaint, but not specified.

SHRI C. K. DAPHTARY: That is, 
without specific particulars.

SHRI SHIVAJIRAO S. DESH
MUKH: What safeguards you have in 
mind to see that such complaints do 
not result in action for malicious comr 
plaints?

SHRI C. K. DAPHTARY: If there 
are sufficient grounds for investiga
tion then it cannot be rejected. No 
doubt there will be lots of complaints 
against specific individuals for some 
specific action taken. The greater 
portion of them w ill be of a general 
nature which you have mentioned.

SHRI SHIVAJIRAO S. DESH
MUKH: Regarding the definition of 
allegations and grievances, w e have 
been toying with the idea that any 
expert legal assistant would be able 
to convert allegations into grievances 
and vice-versa. What specific safe
guard you have in mind to change the 
definition to prevent this thing?

SHRI C. K. DAPHTARY: I sm 
,Jiftdd that is a larger question. I 
;J*0nld like to consider that.

SHRI SHIVAJIRAO &  DESH
MUKH: The Lokpal is an institution, 
not a court of law. They have been 
generally armed with the power to
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pruv. * r followed by the law  courts*

SRliA C. K. DAPHTARY: Yes, it 
is provided tor*

SHRT SHIVAJIRAO S. DESHMUKH:
I have my own doubts. The General 
Law of Evidence in India has got pro
visions which empower certain State 
authorities to claim privilege. In res
pect of all complaints or some com- 
olaint* that may be enquired into by 
the Lokpal, if there is a claim towards 
privilege don't you think that the 
Lokpal would be in wilderness?

SHRI C. X. DAPHTARY: I think
there is provision in this act prevent
ing the disclosure of certain specified 
grounds of information. Is not the in
ference to be drawn from that that 
even everything else can be com
pelled? There are things like foreign 
affair^ and defence; that is provided 
for. There is a schedule also. Cer
tain items are excluded under Section 
8(1) (a). The second schedule provides 
for exclusions. I would like to men
tion item (f). This is about action 
taken in respect of appointment, re
moval* discipline and other matters 
relating to conditions of service. Now, 
our experience shows that there is 
mor* hanky-panky in the matter of 
seniority, appointments, promotions 
etc. Than in other matters. We are 
constantly faced with writs where A  
complaints that B, C, D etc. have been 
promoted over him, that some rule has 
been changed in such a w ay that 
where he was jSenior he was made 
comparatively junior and so on and in 
quite number of cases the courts have 
upheld the whole thing, on the ground 
that it was either not legal strictly 
or that was not honest My own feel
ing is that is one of those things which 
require constant supervision by an 
agency like Lokpal.

V

MR. CHAIRMAN: The very ^act
that there have been writs and tfiber 
things in the high courts and other 
places shows .that they have *  re
course. The person agrieved has a 
recourse to other methods, to courts

JS3
etc. Lokpal comes in where the m aa 
has no recourse.

SHRI C. K . DAPHTARY: There 
provision to that effect— where there 
is any other remedy open to him.

MR. CHAIRMAN: And secondly,
this is to solve the grievance of. a 
citizen, the public man, against u* 
officer or a minister. That is the funda
mental thing.

SHRI C. K. DAPHTARY: Yes. not 
mter-departmentai thing.

MR. CHAIRMAN: That we must
keep in m ind----

SHRI SHIVAJIRAO S. DESHMUKH: 
I would draw your attention to provi
sion (c) and (d). This relates to ac
tion taken for the purpose of investi
gating crime etc. and action taken in 
the exercise of powers in relation to 
detei mining whether a matter shall 
go to a court or not. These two actions 
seem to have been excluded from the 
purview of Lokpal. It has been a  com
mon experience that in many matters 
investigating authorities either out ° f  
corrupt motivation or under political 
influence give a particular direction to 
Ihe investigation of a crime. Instances 
are not lacking where law courts have 
passed strictures against investigating 
officers an;t that has often led to fur
ther investigation and filing of supple
mentary chargesheets. In these cir
cumstances, woul d it be prudent te ex^ 
elude everything that takes place by 
way of investigation of crime strictly 
from the purview of the Lokpal?

SHRI C. K. DAPHTARY: On die
supposition that in every department 
ind everywhere things may be done 
wrongly or with wrong motives, 
should everything go to the Lokpal? 
Why clutter him with matters which 
normally can be decided properly. 
Whether action should be taken or not 
or investigation should take place or 
not are matters which are ordinarily 
considered properly on the materials 
available.
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SHRI S. S. DESHMUKH: Th«rt are 
innumerable instances whflre discretion 
is vested with the authorities whether 
to peim it or not a particular individual 
'a> prosecute a Government servant 
Government servants are a fraternity 
by themselves. If there is a water
tight case against a particular Govern
ment employees, yet a citizen cannot 
Ale a complaint against him or prose
cute him unless the Central Govern
ment or State Government ,as the case 
may be, permit him to do it under the 
C.P.C. Under the authority of giving 
sanction or exercising the discretion of 
giving sanction for prosecution he may 
go wrong. If it is a wrong exercise 
of discretion, w ill it be prudent to ex
clude this from the purview of Lokpal/ 
For instance, there is the well-known 
case of Poona Municipal Corporation 
where a well-made out case of cor
ruption against two top officials of 

the Corporation could not be proceed
ed with. On the basis of investiga
tion by CBI, the Maharashtra State 
Government was alleged to have sat 
over it for more than two years. W ill 
it not be safer to leave it to the 
Lokpal rather than to preserve it as 
a privilege of the Government?

SHRI C. K. DAPHTARY: I have the 
<?ame Government in mind. A  num
ber c* people came right upto the 
Suorrrnp Court on charges of defraud
ing the Government lakhs of rupees. It 
is n jsjross case. They were sentenced 
to considerable terms of imprison
ment. . . .

SHRI S. S. DESHMUKH*...but sub
sequently let off.

SHRI C. K . DAPHTARY: Within
two months they were all let off. One 
of them never even went to Jail be
cause of illness and the letting off 
order was passed.

SHRI S. S. DESHMUKH: That st
rengthens my case. Such administra
tive excesses or wronjr administrative 
action or mala fide exercise of discre
tion which are protected under the 
present law should be exposed to ac
tion by LokpaL

SHRI C. K. DAPHTARY: A j* we 
going to take up all matters of dis
cretion before Lokpal?

SHRI S. S. DESHMUKH: i  think
lo k p al should be given the discretion 
of interpreting such matters, he being 
the highest man with a judicial mind.

SHRI C. K. DAPHTARY: Next
wilj be the question of pardon.

SHRI S. S. DESHMUKH: That can 
be left out for the moment Far in
stance, you cannot file a civil suit 
against a ruler of a princely State. 
You cannot file a prosecution against a 
Government employee either of the 
State Government or the Central Gov
ernment, unless and until the Govern
ment concerned permit you to do so. 
This is a field where discretion has to 
oe exercised. Will it be prudent if  
Lokpal is denied the privilege of look
ing into their case?

SHRI C. K  DAPHTARY: You can 
put it on him if you like. That means 
you are going to by-pass the Civil 
Procedure Code section or substitute 
Lokpal in trie place of Government. 
Similarly there is a section in the 
Cr. P.C. providing for sanction being 
given by Government in certain cases. 
You will be substituting Lokpal for 
that. There are numerous other Acts 
where sanctions and o^rmissions are 
to be fciven. They all m*y be exercised 
wrongly and therefore they must g° 
to the Lokpal, according to you.

SHRI S. S. DESHMUKH: Only in 
cases of allegation of misuse. If Lok
pal is allowed to look into those cases, 
what serious damage it will cause to 
the Government?

SHI C. K. DAPHTARY: Charity
Commissioner in various Acts has 
power to sanction filing of su;ts in res
pect of charities. He may do it wrong
ly or with mala fide motive. Should it 
go to the Lokpal? Why not restrict 
ourselves to the present and see how it 
works. Then, if necessary, increase the 
burden on him. Once you start on 
this quest* on of discretionary powers 
under statute, then you will have to
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rope In a number of statute* end there 
will always be the idee to indude this, 
that and everything.

SHRI VID YA CHARAN SHUKLA: 
I do not understand how there could 
be any misuse of this because in case 
where the Government sits over the 
suggestion made by the Lokpal and 
does not take any action, when th* 
report of the Lokpal goes to Parlia
ment, they can take cognizance of this 
fact and take Government to task. Se
condly, whenever a prosecution is to be 
launched by the Government, the case 
w ill have to he referred back to the 
Lokpal or Lokayukta. Thus it will 
be seen that the scope for misuse or 
any mala fide action does not seem to 
be there.

SHRI S. S. DESHMUKH: My ob
jection is not that. I do not say that 
Lokpal siio motu should be made a 
sort of appellate authority over the 
Government. But will it not be prud
ent to empower Lokpal to enquire 
into or look into questions of wrong 
or male fide exercise of discretion 
which the statute vests with certain 
authoriti&s?

SHRI VID YA CHARAN SHUKLA: 
I do not think anything can bar Lok
pal to make observations in his anu- 
nual report.

SHRI S. S. DESHMUKH: It is spe
cifically excluded under the Act and 
on matters which have been excluded, 
if  he is to report he will not only be 
committing impropriety, b u t .. . .

SHRI VID YA CHARAN SHUKLA: 
What is excluded?

SHRI S. S. DESHMUKH: uAction 
taken in the exercise of powers in re
lation to determining whether a matter 
shall go to a court or not” This is ex
cluded. Action taken for the purpose 
of investigating a crime is also ex* 
eluded.

SHRI VID YA CHARAN SHUKLA u 
He w ill be consulted before the m atter 
goes to the court.

SHRI MUKHERJEE: This Second
Schedule actually relates to exclusion^ 
in the grievance field. If there are* 
mala fide actions and so on, they be
come allegations. Where there i® 
mala fide, Lokpal’s jurisdiction is fully 
there. In regard to (d), the grievance 
about this could arise only in the mind 
of the person who is to be prosecuted. 
Either the Government decides not to 
prosccuto in which case there is no 
rrxevance, or it decides to prosecute 
in which case it is a matter of sub- 
judice. In either way it has to be ex
cluded. That is the rationale behind, 
i t

SI1RI C. K. DAPHTARY: There cam 
be grievance on the part of complain
ants also.

SHRI MUKHERJEE: There are tw o 
types of cases. There would be prose
cutions which are launched on the 
basis of the work done by Lokpal or 
Lokayukta.

Then, of course, as the hon. Minister 
.'rerationed just now, there is a provi
sion for all these. But, there is nô  
laid down machinery in reporting to* 
Parliament and so on. I don't think' 
these are the cases in which they are 
consulted. There are really other 
cases which the hon. Member has in 
nund where there may be some other 
provisions of the Act.

SHRI SHIVAJIRAO S. DESHMUKH: 
May I make my question clear? I do 
not have any other case in mind. That 
I have in my mind is the Second Sche
dule to Section 8. (Page 7 of the 
Bill), it  gays:

“8(1) Except as hereinafter pro
vided the Lokpai or a Lokayukta 
shall not conduct any investigation 
under this Act in the case of ar 
complaint involving a grievance In 
respect of any action,—



v (a) if such action relate* to any 
matter specified in the Se- 

' cond Schedule,

*  You please read th« Schedule alone
See. 8. The thinking is that for pur
poses of action, it should be a griev
ance. But, if everything is a griev
ance then it is a larger issue where 
allegations can be converted into a 
grievance.

*
Take for example permission to 

lod^e a civil suit. In fact I applied 
for permission to lodge a civil suit 
against a British Ruler. I have got the 
full facts of the case with me. I am 
even prepared to convince the Govern
ment lhat my grievance is genuine. 
After permission I filed a civil suit- 
against the British ruler. Simply be
cause the British ruler has certain 
privileges under the Constitution, it 
does r.ot mean that no prosecution can 
be filed against h m. The suit against 
him was filed with the permission of 
the Central Government. If the Cen- 
trai Government does not permit me, 
then I cannot lodge the suit. I say 
that this is mala fide exercise of dis
cretion because I feel that there is a 
genuine case for me to file a civil suit.

^But, if it is turned down by Govern
ment, what remedy can there be? Will 
It be prudent to continue to exclude 
that from the purview of the Lokpal 
and Lokayukta?

SHRI MUKERJBE: I wish to point 
out that the relevant clause relates to 
®(5) in the B ;ll. This is for considera
tion of the Committee. It says:

“In the case of any complaint 
involving a  grievance, nothing in 
this Act shall be construed as em
powering the Lokpal or a Loka
yukta to question any administra
tive action involving the exercise 
of a discretion except where he 
is satisfied that the elements in
volved in the exercise of the dis
cretion are absent to such an ex
tent that the discretion cannot be 
regarded as having been properly 
exercised/1 '
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That means, in a matter whore dia- 
cretion is to be exercised, this kind 
of thing comes in and about which 
Mr, Daphtary was explaining.

SHRI SUPAKAR: Mr. Chairman, it 
is better we may discuss this amongst 
ourselves. We will make use of the 
time by getting the opinions from the 
Attorney General.

MR. CHAIRMAN: A ll right It is 
better that we discuss this amongst 
ourselves. Otherwise we shall lose 
the advantage of taking the benefit of 
advice from the Attorney General

SHRI C. K. DAPHTARY: With re
ference to what I was saying, I shall 
have a w ord There has to be a dis-* 
cretion by Lokpal and Lokayukta.* 
And there may be certain things which 
may not be right in the sense that they 
are malafides and so on. Take the case* 
of cast iron. I may put it up to Gov
ernment for sanction. The Govern
ment ]ooks into it and say that this 
Is not a case for investigation by 
Lokpal. Even if it is received by him, 
he cannot sit in judgment.

SHRI SUPAKAR: I just want to ask 
two brief questions. Would you pres
cribe any minimum qualification for 
the Lokpal and Lokayukta, that is to 
say, whether the judges of the Sup
reme Court or any other high rank
ing officer will be jealous about their 
position having regard to the com-- 
plexity of duties involved?

SHRI C. K. DAPHTARY: I may tell 
you there ig no provision with regard 
to their qualifications. Suppose you 
want a man. He may not necessarily 
a lawyer but ^e may be a man of 
business knowledge, administrative, 
knowledge and-so on.

SHRT SHIVAJIRAp S. DESHMUKH: 
And politics as welli

SHRI C. K. DAPHTARY: But, how 
are you going to define that? There 
was a time when it was considered ' 
that the high court judge was qualified 
for everything, He could hold rail- _



m
w ay enquiries and so an. A nd there 
was also a time when the I.C.S* 
officer was considered to be qualified 
to conduct any enquiry. But, to-day, 
when you hav? got undertakings like 
Rourkela and what not, w e find in 
them that this is a false proposition. 
Similarly, it is the case with the 
judges. I think it should be left as 
it is. How w ill you define his quali
fications.

SHRI SUPAKAR: I want to know 
whether you can m ake any suggestions 
on this point.

SI1RI N ARAYAN  SWAROOP 
SHARMA: He should be matriculate 

**at least.

 ̂ SUEl SHIVAJIRAO S. DESHMUKH:
" My second question is this. Between 

Lokp&l and Lokayukta, would you say 
that each should be independent of 
the other?

SHRI C. K. D APH TAK?: It is bet
ter to have one organization and not 
several different organisations. There 
should be one organisation consisting 
of Lokpal and Lokayukta, Lokpal 
b in g  at the top, Lokayukta should 
function under the general superint
endence of the Lokpal.

SHRI A K B A R  A LI KHAN: I am 
sorry, Attorney General, I was a little 
late. Mi. Chairman, if i say anything 
you will pardon me. You w ill please 
stop me if I repeat a question which 
na  ̂ already been answered. I am 
rather anxious to know from you 
Mr. Attorney General about on? thing. 
Do> you think that the work that w il l ’ 
go to Lokpal will be of such a mea
sure and such a width that he won’t 
■be abie to keep pace with it?

SHRI C. K. DAPHTARY; I think he 
w ill slow down and there is no doubt 
about it.

SHRI A K BA R  ALI KHAN: W ;ll you 
suggest some wityrs and means? You 
know we all talk, about this "minister, 
that minister, thiavofi&csr, M.P., M.L.A. 
and so on and so forth. You said that

such a hanky-panky is going on to 
come to the court and then to take all 
those measures. The people also fcel 
that some-thing is going on; some en
quiry is going on. And they are afraid 
of it. On the lines of Ombudsman or 
the Commissioner for the UJL, our 
Governments has brough forward this 
measure. Our objective is limited. 
We want to see that those people about 
whom they talk about should also be 
projected by this irresponsible talk. 
A t the same time, if there is anything 
wrong and if there w anyone really 
bad, he should be exposed.

So, what would you suggest? And 
how would you limit it?

SHRI C. K. DAPHTARY: Surely
Lokpal w ill see if there is purely a 
general allegation without anythin^ te 
support it. And on the face of that, 
he will say that it is no use investi
gating the case. Merely because there 
is an allegation, it does not mean that 
he will start investigation immediate
ly. But this w ill have to be left to 
the discretion of the Lokpal. ■>

SHRI AK BA R  ALI KHAN: The
secon| thing I would like to kpow 
from 'you is this. What kind of en
quiry should he conduct? Should it 
be a fcuasHudicial enquiry?

SHRI C. K. D A PITlkR Y: No, Sir. 
It should be summary enquiry aa 
he thinks fit./ And j>docedure i«
to- be laid down by himself under the 
Act. ir

SHRI A K BA R  ALI KHAN: If it fe 
a quasi-judicial enquiry, it will lead to 
writs etcr. • /

SH1U C. K  DAPHTARY: May be.

SHRI AK BA R  ALI KHAN: He *111 
report to Parliament.. Th:‘s is what we 
contemplate, ^

SHRI C. K. DAPHTARY; This Bill 
does not envisage. This ifc a contest 

’ between parties. Theresa no question 
of quasi-judicial functioning Involved. 
And there is no questit^p of Q&tural

A-, i

/
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justice involved. It is a^gpipl&int 
^ which he investigates in the manner 
JS which he ha* to lay down for himself 

and I think we should leave it at that

; SHRI A K B A R  A LI KHAN: Ob
I viously it should be summary.

SHRI C. K. DAPHTARY: Obvious
* ly  summary. If he wants to get his 

work done, it has to be summary.

SHRI A K B A R  ALI KHAN: Do you 
‘ think this inquiry can be interfered 

with by the High Court or the Sup
reme Court under the provisions of 

/  Writ— Art. 226 or 32?

SHRI C. K. DAPHTARY: There are 
conceivable cases where it might be.

SHRI A K BA R  ALI KHAN: If it
goes, then the whole thing w ill be 
taken cut. We want to safeguard that 
also as far as possible to see that he 
goes on expeditiously and reports the 
matter to Parliament.

Now regarding the mode of appoint - 
ment, do you approve of it? We have 

^ said— Chief Justice, Prime Minister 
and the Leader of the Opposition.

SHRI C. K. DAPHTARY: The Presi
dent and the Leader of the Opposition.

SHRI A K BA R  ALI KHAN: In fact 
it is the Home Minister. What I am 

9 anxious to know is: is it necessary to 
bring in the Chief Justice there. 
Should he be entangled in this?

f % SHRI C. K. DAPHTARY: Then you 
! will leave it only to the Government 

and the Leader of the Opposition? I 
think the Chief Justice should be 
there.

SHRI A K BA R  ALI KHAN: It will 
Rive certainly a dignity and decorum 
nnd the man should be a High Court 
Judge.

SHRI C. K. DAPHTARY: If collu
sion and m&lafides and all things arc 
being suggested, why the Govern- 
2981 (E) LS— 11.

ment and the Leader of the Opposi
tion collude and mala fide appoint 
some man! The Chief Justice should 
be there.

SHRI A K B A R  A LI KHAN: So far 
as selection is concerned, should it be 
confined only to Judges?

SHRI C. K. DAPHTARY: No, I do 
not think so.

SHRJ A K BA R  A U  KHAN: Any
eminent lawyer, any eminent jurist?

SHRI C. K. DAPHTARY: Why even 
a jurist? W hy not a non-jurist, pro
vided he has got the experience, 
knowledge of the world and com- 
monsense?

SHRI A K BA R  ALI KHAN: And 
good reputation.

SHRI C. K. DAPHTARY: O f course, 
integrity. A lter all take the High 
Court Judge and] if you take a  top 
class business man and put him, in 
nine out of ten cases, he w ill be as 
good as e High Court Judge. Only in 
extreme cases where really fine 
points of law  are involved, you may 
go in for High Court Judges.

MR. CHAIRMAN: I want to get one 
point cleared. The Leader of the Op
position is mentioned in selection. 
That would be understood as Leader 
of Opposition in Lok Sabha only. That 
has to be made clear. It is not clear 
What do you think?

SHRI C. K. DAPHTARY: It should 
be of both Houses. That is a matter 
of policy. There is a tendency to 
push out the Rajya Sabha in every 
thing!

M R  CHAIRMAN: in order to re
duce the number of false, perverse or 
mala fide complaints, there has been 
some suggestion that in case of every 
complaint there should be some de
posit of say Rs. 1000 Or Rs. 250.

SHRI C. K. DAPHTARY: I do not 
agree with that.
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SHRI I1EM RAJ: Under clause 8(4) 

a time limit has been put for the pur
pose of submitting the grievances and 
allegations. For grievances it is 12 
months and 5 years for allegations. Do 
you think they should be left like 
that.

SHRI C. K. DAPHTARY: There
must be some time.

SHRI HEM RAJ: Do you think that 
this is the proper period.

SHRI C. K. DAPHTARY: That is a 
different point. 12 months after it 
becomes known—that should be suffi
cient. Five years from the date the 
action complained against is alleged 
to have taken place. It involves 
knowledge also.

SHRI HEM RAJ: It may be difficult 
for a man to know the inside of a 
wrong.

SHRI C. K. DAPHTARY: Five
years is a long enough tim e Surely 
he should not require more. Some 
action is supposed to have taken 
place and ii you file an allegation 4 
years 364 days afterwards, is it not a 
hardship on those against whom the 
complaint is filed that the matter 
should be raked up four years after
wards?

SHRI HEM RAJ: It will be difficult 
for an outsider to know from the file.

SHRI C. K. DAPHTARY: Five years 
I thinK is surely a long enough pe
riod. How long do you suggest?

SHRI HEM RAJ: Is there any
other way? He might get informa
tion from certain sources. Those 
sources may take some time.

SHRI C. K. DAPHTARY: Fixing up 
time to some extent arbitrary like 
fixing up the rates of taxes.

SHRI C. C. DESAI: The Vigilance 
Commissioner of West Bengal has re
commended 10 years in the light of 
his experience as Vigilance Com
missioner.

SHRI HEM RAJ: In answer to 
Mr. Desai you told us that so far as 
cases of Government servants, they 
have to be given charges under Art. 
•Ml. Certain allegations against Govt, 
servants have to be looked into by 
the Lokpal. Then he will be harassed 
twice. Any way out would you sug- 
his opinion. Isn’t he? We are a free 
the trial twice?

SHRI C. K. DAPHTARY: That
means the Lokpal has to hold an in
quiry and inquiry, takes months. 
This is supposed to be summary thing. 
He never gets through his work

SHRI RAM NIWAS MIRDHA: We 
sometimes see that the High Court 
and the Supreme Court in exercise of 
their writ jurisdiction, take on a very 
liberal, if not a lax, attitude of their 
powers.

SHRI SHIVAJIRAO S. DESHMUKH: 
They are most conservative.

SHRI RAM NIWAS MIRDHA: They 
are not conservative. I will give you 
a few instances. When a man re
ceives a show cause notice regarding 
tax, he immediately goes to a Court 
and gets stay order which lasts for 
years. I can multiply instances in 
which very good decisions against 
blackmarketeers, delinquent officers 
and others, which we would normal
ly  approve, have been set at naught 
or delayed to a considerable extent 
by Courts. I have a fear that the 
Lokayukt and Lokpal would come 
under the Jurisdiction of Courts be
cause the High Courts and the Sup
reme Court can issue writ orders on 
any authority or any person. It is 
so wide that even against Lok Sabha 
they may issue a writ ordei. This is 
what they seem to feel. Since w e are 
creating an authority of this nature, 
would it not be advisable to exclude 
specifically that authority from the 
purview of Courts, if necessary even 
by amending the Constitution for that 
purpose so that this sort of thing is 
not repeated at least in re 3 p e c t of this
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institution and it is allowed to freely 
act. The Supreme Court and the 
High Courts are to be excluded f r o m  
exercising the writ jurisdiction so f?r 
as the activities of Lokpal and Loka- 
yuktas are concerned.

SHRI C. K. DAPHTARY: This is
a difficult proposition. The Consitu- 
tion contemplates the supremacy of 
the Courts in various matters, over 
every authority, etc., etc. Thi<* is their 
jurisdiction. Is it advisable to make 
an exception of one particular func
tionary? This has to be considered 
very carefully because this will be a 
precedent and it will involve in an> 
event some amendment of the Con
stitution.

SHRI V. N. BHATIA: Including
Article 32 which might be doubtful 
in view of Golak Nath’s case.

SHRI C. K. D A PH TA R Y 19 also 
as I pointed out earlier. 1 agree that 
if possible it should be done because 
of this scandal of delay. All that is 
to be done today is to file a petition 
and obtain an injunction so that the 
matter is not heard for three years. 
A petition is filed very often know
ing that ultimately it will fail. But 
it is done only with a view to get that 
injuncion which w ill help him to go 
for another two, three years without 
trouble. This is a general observa
tion. Some High Courts follow cer
tain procedures and give injunctions 
as a matter of course and leave it at 
that. There are others that exercise 
great discrimination in the matter of 
giving injunction. It varea from 
Court to Court. But I know a fairly 
senior and highly-placed officer being 
reverted to his own State did not 
want to go; he filed a writ petition. 
It is nearly 2 years now and he is 
still here.

SHRI V. N. BHATIA: He wilt re
tire by the time his petition is dis
posed of.

SHRI C. K. DAPHTARY: That is 
the whole Idea.

MR. CHAIRMAN: I suggest that
you give us a short memorandum on 
this point, which will be useful to the 
Committee.

SHRI C. K. DAPHTARY: I am
sorry that I could not be more use
ful. I will give a note on this point.

MR. CHAIRMAN: On this parti
cular point asked by Mr. Mirtiha.

SHRI BHOLA NATH MASTER: 
This Bill was originated by the Ad
ministrative Reforms Commission. 
This institution is analogous to the 
institution of Ombudsman in other 
countries. We have received a memo
randum from the Advocate General, 
Mysore stating that the Ministers 
should not come under the category 
of public servant as they ar* not so 
in the real sense of the term. He 
has suggested that a separate provi
sion including the Ministers and other 
Government servants should be there.

SHRI C. K. DAPHTARY: If a
Minister could be enquired under the 
Commission of Inquiry Act, why not 
under this? Why Mysore is so wor
ried about it?

SHRI BHOLA NATH MASTER: 
Some eminent jurists have said that 
this Lok Pal will in time be the Super
Parliament, the Super-Judiciary, the 
Super-Minister and the enemy of 
Indian Democracy and God forbid, 
the Super-Judge. He will pave the 
way to dictatorship in India or a 
reign of espionage under the cover of 
bureacratic tyranny and grievance 
oriented State, etc. etc.

SHRI C. K. DAPHTARY: That is
an opinion.

SHRI BHOLA NATH MASTER: 
That is an opinion of an eminent 
jurist.

SHRI C. K. DAPHTARY. It as
sumes democracy and it assumes that 
he will be superior to that democracy. 
All these are assumptions.
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SHRI BHOLA NATH MASTER: 
There was a suggestion that com
plaints received through the members 
of Parliament alone should be enter
tained, as it is the case in the House 
of Commons. The Santhanam Com
mittee also made a reference to this. 
The point is that all sorts of com
plaints may not burden this Lokpal.

SHRI C. K. DAPHTARY. I take 
it that the reason behind this sug
gestion is that it is a kind of filter or 
bar.

SHRI BHOLA NATH MASTER: 
This office of Lokpal is like the office 
of Ombudsman in Sweden, Norway, 
Finland, the U.K., New Zealand. In 
all these countries the term of office 
is four years; it is for the duration 
of Parliament in Denmark. In Fin
land also it is four yeais. In the 
U.K. the Commissioner w ill v«cate his 
office attaining the age of 65. But 
these countries are small countries. 
The population of Sweden is 7.7 mil
lion; Denmark 4.6 million, Norway 
9.7 million; Finland 4.2 million; the 
U.K. 5.46 million. In India we have 
40 crores of population.

SHRI C. K. DAPHTARY: The
greater the population the longer the 
term of Lokpal— I don't think that is 
the suggestion.

SHRI BHOLA NATH MASTER: 
Can one person do this much work?

SHRI C. K. DAPHTARY: There
could be more Lokayuktas and Lok- 
pals. You can have more of them.

MR. CHAIRMAN: We could have
more than 2 Lokayuktas.

SHRI C. K. DAPHTARV. Loka
yuktas may be any number.

SHRI S. S. N. TANKHA: What is
your view  about Lokpal holding suo 
motu enquiry and also holding an en
quiry on anonymous complaints?

SHRI C. K. DAPHTARY: J. donft
like anonymous things. Normally I

think it is very bad. I know that 
much notice is taken of them. There 
are cases where they are useful.

SHRI S. S. N. TANKHA: Would
you leave it to his discretion so that 
wherever he considers it necessary he 
can take action by himself*.*

SHRI C. K. DAPHTARY: I can
conceive of one type of case where he 
may exercise his discretion to take 
up an enquiry suo motu. Supposing 
there is a complaint before him fcy 
X  or Y, and in the course of investi
gation of that matter he flrds that 
there has been an injustice which no 
one has brought to his notice. How 
to investigate it? You must leave it 
to his discretion. It may be left to 
him.

SHRI S. S. N. TANKHA: Would
you like the retired judges of the 
High Courts and the Supreme Court 
to be appointed as Lokpal? Or only 
serving judges?

SHRI C. K. DAPHTARY: I see
no objection to that. We are leaving 
it open to appoint anyone,— judges, 
ex-judges or anyone. Proper discre
tion w ill be exercised. After all, Sir, 
tt occurs in five years or seven years. 
Why should you put any ban?

SHRI S. S. N. TANKHA: Would
you object to the promotion of a L>k- 
ayukta as Lokpal?

SHRI C. K. DAPHTARY: No.

SHRI S. S. N. TANKHA: Will you 
place any age limit, at which period 
he must retire?

SHRI C. K. DAPHTARY: That is
already at 65. Seven years w ill make 
it 72.

SHRI V. N. BHATIA: It i« five
years.

SHRI C. K. DAPHTARY* Yes. 
That is a moot point. It is a little 
difficult to answer.
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M&  CHAIRMAN: Thank you very 

much, Mr. Daphtary, for coming. 
Please give a memorandum.

SHRI C. K. DAPHTARY: Yes. I 
will do ao. I know this is not very 
satisfactory.

M R CHAIRMAN: 1 hope you
know of our Speaker’s direction that 
whatever is stated by the witness is 
liable to be published. As you your
self stated in the beginning, there is 
nothing as secret here.

SHRI C. K. DAPHTARY: I take
full responsibility for what I have 
stated. I am not afraid of anything 
being published

M R CHAIRMAN: Thank you.
Members are requested th?t they 

should be present here at 3 o’clock. 
We are having Mr Setalvad at that 
time. I request you all to come and 
take advantage of his piesence.

(The witness then withdraw)
(The meeting then adjourned tili

15.00 hours)

II. Shri M. C. Setalvad, M.P,

The Gommittee re-assembled at
15.00 hours.

(The witness was catlled in and he 
took his seat).

The Chairman drew his attention 
to Direction 5.8 of the Directions by 
the Speaker. '

MR. CHAIRMAN: Mr. Setalvad.
the Committee welcomes you and 
thank you for having taken the 
trouble of coming over here and g iv
ing us an opportunity for your \alu- 
able advice. The practice we follow 
is that we request the witness lo give 
his opinion on the Lokpal B ill for ten 
minutes and after that we shall ask 
some questions and clarifications. 
Would you start now?

SHRI M. C. SETALVAD: My
friend here told me the other day in 
the Rajya Sabha that I should, if pos
sible, put forward a memorandum so 
that members of the Committee may

know my views in advance. Well, I 
tried to do it but I found it difficult 
because the Bill is essentially a Bill 
which concerns details. A il that I 
could say was something general 
which hag already been said by the 
Administrative Reforms Commission 
in their report recommending the en
actment of the Bill. But one thing 
which struck me while reading the 
provisions is that we must not by 
enacting this Bill create a sort of 
dilatory and expensive tribunal for 
persons who approach it because the 
basic idea is that a very high and 
respected person like Lokpal could 
be approached informally and could 
deal with grievances or allegations. 
If you are going to make procedures 
which are complicated both for ap
proaching him and for his hearing 
the grievance or the allegation then 
w e w ill really be creating a type of 
a court or tribunal which will defeat 
the very purpose of the legislation. 
That is one general commont which 
I had to make.

M R  CHAIRMAN: There is one
very important question which we 
discussed this morning and to which 
I would like to draw your attention. 
It is: would the Bill come in conflict 
with the jurisdiction of the High 
Court or supposing some person who 
is aggrieved applies to Lokpal and 
jjokpal issues instructions to a certain 
officer in authority and that officer ap
proaches the Supreme Court or the 
High Court saying that . . .

SHRI M. C. SETALVAD; As I 
understand the provisions of the Bill* 
the Lokpal or the Lokayukta would 
have jurisdiction only to make recom
mendations or findings. There is no 
question of their issuing any direc
tions or orders to any officer^-may it 
be a Minister or public servant. They 
have no such jurisdiction.

SHRI AK BAR  ALI KHAN: Except 
to get information.
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SHRI M C. SBTALVAD: They will 
ask for the information or the papers 
and on that they w ill make recom
mendations to the officer and to the 
competent authority. If the recom
mendations are not carriea out, ulti
mately the Lokpal can make a spe
cial report or mention the fact in the 
annual report to Parliament. That is 
how he w ill function. I do not think 
any conflict can arise. The court will 
direct. He does not direct. He re
commends or records.

SHRI AKBAR ALI KHAN: In th;;
enquiry should he take some evidence 
or allow some body to appqpr through 
a Lawyer? What is your view about 
that?

SHRI M. C. SETALVAD: I would
like the Lokpal or Lokayukta to avo'd 
lawyers as far as possible.

He may take evidence, buA the E vi
dence Act should not apply. It should 
be informal. He should elicit infor
mation from  the complainant and 
other witnesses. He may examine 
some officials, if he wishes. But all 
this should be very informal because 
his finding and recommendations are 
not the finding of the court which can 
be enforced by anybody.

SHRI A K BA R  ALI KHAN: U any 
amendment ef the Constitution neces
sary? If we pass the Bill?

SHRI M. C. SETALVAD: I do not
think so.

So far as legislative poorer is con
cerned, unless you intertere with the 
State List (which you do not) you 
are quite all right. I do not see any 
conflict with any specific Article of the 
Constitution in this legislation.

SHRI AKBAR ALI KHAN: Do you 
agree about the choice j method of se
lection ie . the President in eonsulta- 
tion with Chief Justice and leader of 
the opposition should do it?

SHRI M. C. SETALVAD: I think
on the whole it ir  satisfactory. You

could not have a better authority icr 
the selection of the person* than the 
Chief Justice of India and it is advis
able to get the consent of the leader 
of the opposition because you want a 
person in which every one has confl
uence. He is ex-facie a person who 
inspires general confidence and that 
is the essential requisite of his ap
pointment.

SHRI A K BA R  ALI KHAN. Nted 
this gentleman n ecessary  be a Judge 
or a lawyer or any person of estab
lished reputation and standing capabi
lity be appointed as a Lokpal or Lok- 
uyukta? Would you like to put some 
condition?

SHRI M. C. SETALVAD: I io  not
like to put such a condition. A  person 
who may have a very wide adminis
trative experience though he n a y  not 
nave been a judge of the High Court 
or Supreme Court he may still be a 
very useful person for this purpose 
provided we have integrity of charac
ter and respect for him. Thess are 
essential. Not so much, knowledge 
of Law but integrity and respect for 
nim are the essential parts of it.

SHRI S. SUPAKAR: The Lokpal has 
to enquire into certain allegations or 
grievances. Those allegation* may be 
of a very serious nature and the Lok
pal finds them to be true and then 
some follow up action like suspension 
or dismissal may be neceasary. In 
that case Article 311 of the Constitu
tion is naturally attracted and even 
if it is a mere recommer. lation from 
the L okp al it has to be followed 
oy some action. Otherwise, the mere 
recommendation has absolutely no 
meaning. Will it not be necessary 
ultimately either to amend or modify 
some w ay Article S ll  of the Consti
tution so ag to keep with tae scheme 
of things that we propose to m a k e  
under this Bill?

SHRI M. C. SETALVAD: I take it. 
Article S ll  would come into applica
tion not so much in the case of *riev- 
ances as in the case of allegations 
which would be allegation of corrup-
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tlon. Now all that the Lokpal ox 
the Lokayukta would record, would 
oe the finding that in hit opinion 
there has been some corrupt act. After 
that 311 is gone because the Lokpal 
would give an opportunity to be heard 
and that is provided in the BUL That 
would not be m conson&iicc with the 
requirements of Article Sll.

SHRI S. SUPAKAR: So, you think
it is not necessary to modify Articlt 
811.

SHRI M. C. SETALVAD: No, it !s
not necessary. If you otr.e modify 
Article 311, then you really make 
Lokpal a sort of an auttority which 
is not the purpose either of the Ad
ministrative Reforms Commission’s 
Keport or of this legislation.

SHRI S. SUPAKAR: Do you pro
pose that this Bill should provide for 
any minimum qualifications either for 
the Lokpal or for the Lokayukta as, 
for example, you prescribe some qua
lifications for High Court and Sup
reme Court Judge?

SHRI M. C. SETAL/AD: 1 do not
think that it is necessary to prescribe 
minimum qualifications for the ap
pointment of Lokpal or Lokayukta.

We know, in the courts, in the case 
of appointment of judges bad appoint
ments have not been prevented nor 
have th e y  resulted in 4ood appoint
ments. In some caser people whose 
income in practice was I*j. 300 p.m. 
have been appointed as judges. They 
had lust been on the oil*. Actually 
as the matter came up before the 
Supreme Court in which the appoint
ment of a gentleman was challenged 
on the ground that be had not good 
practice and he had been merely on 
the rolls for the prescribed period. 
But the Court held that the tests were 
satisfied. These tests ire not a good 
way of selecting perrons.

You have got Chief Justice to re
commend the appointment of a Lok
pal and then you have ihe <cader of

the opposition to give raa consent 
With these sateguaris everything 
should be all right.

SHRI S. SUPAKAR: Lact question 
about the appointment and the statue 
of the Lokayukta. It has bee/, sug
gested that he should be quite inde
pendent of the Lokpal. He should 
not be under him and so far as the 
appointment of Lokayukta is con
cerned it should not depend on the 
Lokpal. Do you think, all- void be be 
under the administrative or some 
other control of the Lokpal or should 
he be completely independent?

SHRI M. C. SETAL/AD: I thick
the scheme of the legislation is, that 
there should be a composite adminis
trative machinery for the redress of 
grievances and allegations. If there 
is to be such a composite machinerr 
it is best to have the Lokpal as the 
head of it.

SHRI C. C. DESAI: The writ pro
ceedings are being utilised to obstruct 
of stifle the processings before the 
Lokpal—that point was discussed this 
morning with Mr. Daphtaiy. The man 
comes to know that proceedings are 
going on against him a.td goes to a 
high c o u r t  and applies for a writ 
petition and obstructs the proceed
ings for so many yeais. That was the 
point raised by the Chairman also.

SHRI M. C. SETAL /AD: On what
ground can he go to th-i cour^?

SHRI C. C. DESAI: The presump
tion is that you apply for a writ on 
any subject an earth. Tha proceed
ings are stayed. You get the injunc
tion.

SHRI M. C. SETALVAD: !t is open 
to the party to walk into the court.

SHRI C. C. DESAI: The person
concerned will apply.

SHRI U . C. SETALVAi): I take It, 
within reasonable time if such a writ 
is filed the court will take the writ 
up and throw it out in the prelimin
ary stage straightway.
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SHRI C. C. DESAI: Can we in
clude a provision in respect of such 
proceedings coming up before the 
Lokpal?

SHRI M. C. SETALVAD: That
will need amendment of ihe constitu
tion. You w ill have to amend the 
constitution. The whole idea is to 
enact legislation without unending 
the constitution.

SHRI C. C. DESAI; Should there 
be a provision in the B*ll that before 
Government pro*:eed3 to appoint a 
Commission of Inquiry m respect of 
any particular action against minis Ur 
or individual the prior consultation 
or approval of Lokoal is necessary? 
The argument is that if the person 
complained against *s a prominent 
member of Government party, then, 
instead of sendiig the cas2 to Lokpal 
the executive may proceed to appoint 
a Commission of Inquiry presided 
over by a person of its own cholse. 
That may not create that confidence 
in the minds of the opposition; and 
that is w hy the institution of the Lok
pal is being sec up. Should not the 
appointment of Commission cf Inquiry 
be barred until the Lokpal has been 
consulted? How is jurisdiction of 
Lokpal to be preserved against pos
sible appointment of Commis9ions of 
Inquiry?

SHRI M. C. SETALVAD: That does 
require some chinking. There has to 
be some provision of this kind. That 
is my first and prima facie answer to 
your question. But this is a matter 
which I w ouli think over before I 
finally deal with it.

MR. CHAIRMAN: Could you seni
your views? It will help us.

SHRI M. C SETALVAD: Yes. i
have made a aote of it.

SHRI C. C. DESAT: Regarding the 
relationship between the UPSC am  
the Lokpal, the Lokpal is to hold 
investigation and make recommenda
tion it should not be subjected to 
further scrutiny and inquiry or fur

ther opinion by the UPSC which may 
not have the same status as the insti
tution of the Lokpal. What is your 
view?

SHRI M. C. SETALVAD: I thought 
there was soine provision preventing 
conflict oetweea the UPSC and LoK- 
pai.

SHRI C. C. DESAI: That is not 
specific. The recommet/ia' o.i of L o r. 
pal should go 10 Government, uov- 
ernment should act on them raw er 
man that they should be sucirittcu 
to the UPSC for formal compliance 
with the procedure . . .

SHRI A K B A K  ALI KHAN: Then
the inquiry by the Lokpal would nave 
to be very thorod£ti.

SHRI C. C. DESa I The Inquiry 
must be through. It is presumed 
tnat he w ill make thorough Inquiry.

SHRI C. C. DESAr. The inquiry 
before he makes any recommenda
tion. He has available at his disposal 
the Central Buieau cf Investitfaiiuii*. 
He should be :r* a position tc matte 
a thorough Inquiry. That :s presum
ed.

SHRI M. C. SETALVAD: What you 
are saying applies to Government 
servant in respect of whom the Lok
pal has to make a recommendation 
and that Government servant w ill 
have again to go through the stages 
of Article 311. If that article applies 
to him the proposed action to be taken 
against him . . .

SHRI C. C. DE.3.M: This r'Muires
further thought. I would request you 
to give a clear note on that subjcct.

SHRI V ID YA  CUARAN SHUKLA: 
This point was r* seJ in the morning 
and immediate! v I went to the office, 
I tried to find out whether the Gov
ernment have powers to exclude ike 
jurisdiction ot the UPSC in certain 
matters. T am tela, there* if a provi* 
sion in tha C oavitjU '.ti under which
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Government the authority to ex
clude the jumdicM ca of the UFSC in 
certain matter*. That power is there. 
This difficulty would not arise, which 
Mr. Desai is pointing out. Govern
ment by an order or notification can 
say that UPSC shall have no jurisdic
tion as far as the Lokpal or Lcka- 
yukta is conc*/ned, ii i4: is dcsinb3e 
to do so.

SHRI C. C. DE.3AJ Jn an infor
mal discussion with Mr. Damle, he 
said that no a jth i.ity , under no cir
cumstances could be punished with
out first the case going to him.

SHRI VTDYA CHAR AN SHUKLA: 
The Constitution is over :he Chair
man of %he U ^ C . There is provision 
to do so under the proviso cf A t  tide 
320, sub-clau9£ (3).

SHRI B. N. BHAT: Secy.
Dept: The proviso says:

L*g.

“P ro v id e  that the President »s 
respects the all-India services and 
also as respects other services 
and posts in connection with the 
affairs of the Union, and the Gov
ernor as respects other services 
and posts in connection with the 
affairs of a State, may make re
gulations specifying the matters 
in which either generally, or in 
any particular class of case or in 
any particular circumstances, it 
snail not be necessary for a Pub
lic Service Commission to be con
sulted.”

SHRI C. C. DESAI: Shri Setalvad
said that he would not like a lawyer 
to be associated with the Inquiry. 
How can a man defend himself against 
malicious allegations in difficult cases 
without the aid and advice of a law 
yer. The man is not In a position to 
defend himself. He needs the advice 
of a lawyer.

SHRI M. C. SETALVAD: Once
you have lawyer, then you w ill have 
all the procedures and parapherna
lia such as examination, cross-exami
nation, re-etamlnation, etc.

SHRI HEM R AJ: You have said
that the scheme of the Act is that the 
public should be in a position to ap
proach the Lokpal or Lokayukta easi
ly. On the one hand there is an ap
prehension that he may be flooded 
with so many complaints that he may 
not be able to deal with them. In the 
U.K. only a Member of Parliament is 
given the right of presenting griev
ances or allegations on behalf of the 
public. Do you think that that proce
dure will be better for us instead of 
allowing the public to present them 
themselves?

SHRI M. C. SETALVAD: That re
medy is even now open to any citi
zen. The public can always approach 
their representatives in Parliament or 
some other representative and put 
across their grievances. If the Mem
ber thinks that the grievance is legi
timate, he could put a question in the 
House or go ahead in some other 
manner. The purpose of this Bill is 
to make an easier and informal re
medy available to the public. That 
is what I understand that this legis
lation is intended for.

SHRI HEM RAJ: In that case the
Lokpal or Lokayukta can suo motu 
proceed with any allegation or griev
ance which comes to his notice.

SHRI M. C. SETALVAD: As tke
language of the B ill stands, he is com
petent to do so suo motu also though 
that term is not used as such here. 
He can look into any case which could 
be subject-matter either of grievance 
or allegation.

SHRI HEM RAJ: So far as frivol
ous allegations are concerned, do you 
think that any provision for security 
should be made?

SHRI M. C. SETALVAD: That
would defeat the very purpose of the 
BUI. A ll sorts of payments and pro
cedures w ill come in. That 
destroy the efficacy of the remedy. 
Lokpal is given power to reject fri
volous matter. He w ill have a proper
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staff. Many of the coplaints will be 
rejected straightway.

SHRI HEM RAJ: There is a pro
vision that when the complaint is re
ceived, then a notice should be issued 
to the person against whom the com
plaint is received. Do you think that 
before issuing the notice and before 
the enquiry starts a private investiga
tion through the C.I.D. should be 
made?

SHRI M. C. SETALVAD: I would
not have the C.I.D. there at all. The 
investigation should be by the Lokpal 
or the Lokayukta himself. We do not 
want to bring in the C.I.D. here.

SHRI HEM RAJ: Clause 10(1)
lays down that where the Lokpal or 
a Lokayukta proposes to conduct any 
investigation under this legislation, 
he shall forward a copy of the com
plaint or in the case of any investiga
tion which he proposes to conduct on 
his own motion, a statement setting 
out the grounds therefor, to the pub
lic servant concerned. Before start
ing this enquiry, should he make any 
investigation through the Police or 
should he start it straightway?

SHRI M. C. SETALVAD: If that
is the case, you again throw it on to 
the ordinary channel— once you bring 
in the Police. The whole idea is to 
have a very respectable and eminent 
citizen dealing with these grievances 
in an informal manner. It is open to 
him, if he wishes, to seek the assist
ance of the Police. Powers have been 
given to him to elicit information him
self from Government Departments. 
He has all the powers of a civil court.

SHRI S. S. DESHMUKH: T in t I
want to apologise for my late arrival 
Because of my late arrival, if some 
of the questions I am going to put are 
repetitive, please stop me. Do you 
agree with the definitions of allega
tions and grievances as they stand in 
the definition clause? Are not alle
gations likely to be converted into 
Grievances and vice vena?

SHRI M. C. SETALVAD: Let me
see the definitions.

SHRI S. S. DESHMUKH: ‘G riev
ance’ is defined in sub-clause (d). 
What I said becomes relevant when 
you read Schedule II which excludes 
certain matters from the purview of 
the Lokpal. My particular anxiety 

relates to (c) and (d). In (c) I am 
concerned only with one part, name
ly, “action taken for the purpose of 
investigating crime” . This and the 
whole of (d) are excluded unless they 
are allegations. Instances are not 
wanting where strictures have been 
passed on investigating officers by the 
Judges as a result of which supple
mentary chargesheets have been filed. 
What I say is: Will it be prudent to 
preclude citizens from approaching 
Lokpal and telling him that there has 
been a theft or burglary at his place, 
but out of personal motive the Police 
officer did not take any interest either 
in tracking down the offenders or 
finding out the stolen property? 
Would it be prudent to exclude such 
type of cases from the purview of 
the Lokpal?

SHRI V. N. BHATIA: If it is out
of personal motive, it is an allega
tion in which case it is not excluded 
because. Schedule II refers only to 
clause 8 which refers to grievances. 
If there is any charge of allegation, 
notwithstanding it may fall under the 
Schedule, it can be enquired by Lok
pal.

SHRI M. C. SETALVAD: This
completely answers my honourable 
friend's point.

SHRI S. S. DESHMUKH: I had
my own privations. Let us imagine 
some concrete cases. In the last two 
years not less then ten thefts have 
taken place in North Avenue and not 
in a single case anybody has been 
detected. In such cases should you 
not allow the affected people to ap
proach the Lokpal? The Police peo
ple seem to have formed an unlaw
ful brotherhood and even though it
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ma> be difficult to prove, yet it may 
be a fact that the Police machinery 
does not take any interest either in 
the detection of the crime or in the 
finding out of the stolen property.

SHRI M. C. SETALVAD: If I un
derstand the hon. member, he is 
thinking of a general grievance, not 
against any particular official or 
officer.

SHRI S. S. DESHMUKH: General
;jnd special— both.

SHRI M. C. SETALVAD: The Lok
pal is not intended to deal with a 
genera! grienvance as I understand it. 
He is really created for the purpose 
of dealing with the allegation or a 
particular grievance by the aggrieved 
persons. That is the scheme of the Bill. 
If there is a general grievance, courts 
and other methods such as the State 
legislative Assemblies and Parliament 
are there to ventilate such grievances.

SHRI SHIVAJI RAO S. DESH
MUKH: If an individual grievance is 
of such a nature that the machinery of 
law itself has failed, which course 
would you expect to take? Let us 
say that a citizen comes for and with 
all facts at his disposal that might 
warrant him to be able to lodge a 
complaint with a particular official and 
on whom that official might be per
sonally interested. He also exercises 
his discretion even though the facts 
may not warrant that. Yet, it may 
be a genuine complaint of the aggrie 
ved individual. Should that be ex
cluded from the purview of . the Lok- 
pa1?

SHRI M. C. SETALVAD: I do not 
quite follow this for this reason. Sup
pose there is a case of some officer 
incharge of a particular police station 
somewhere who is the subject-matter 
of the complaint. That would then 
fall within the meaning of the defini
tion of 'allegation.'

Then of course, you can proceed 
against him.

SHRI SHIVAJI RAO S. DESH
MUKH: If it comes under the p u rvie w  
of the allegation then, under the sc ho
me of law, as has been submitted by 
my learned friend, that may not be 
excluded. But, what I mean to say 
is that a citizen has all the facts at 
his disposal but he may not be in a 
position to level specific allegations of 
personal interest or lack of favouring 
a particular party. And yet he may 
have a genuine case of personal in
justice having been done to him. 
Would it be prudent to exclude that? 
In that case, it would be grievance and 
not an allegation.

SHRI M. C. SETALVAD: Then, the 
grievance would be against the parti
cular person.

SHRI SHIVAJI RAO S. DESH
MUKH: It may be against a particu
lar person and yet, it would be base<f 
on malafide8 and it may not be pos
sible for you to lodge a complaint that 
this has been done in favour of ‘A' 
on whom the officer is personally in
terested.

SHRI M. S. SETALVAD: Let us
take the definition of "grievance”. Is 
it under the definition of ‘grievance’?

SHRI V. N. BHATIA: If it falls 
under the definition of grievance, then 
it would be excluded from that 
clause—clause 8.

SHRI M. C. SETALVAD: What you 
have in mind is the criminal complaint 
and so on. I think that appears to 
me to be a little far-fetched if I may
say so.

SHRI V. N. BHATIA: You can go 
to the court of law if the police does 
not take action.

SHRI SHIVAJI RAO S. DESH
MUKH: There aTe innumerable ins
tances of legal requirements where, 
a citizen under the normal law of 
the land, is precluded from resorting 
to the process of law courts and if 
you want to prosecute the Central 
Government or the State Government 
employees, you cannot do so unless
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there i* sanction from the State or 
the Central Government.

For instance, if you want to file a 
civil suit against the Ruler of the B ri
tish State, you cannot do that unless 
you get the permission from the Cen
tral Government. In such an event, 
will it be prudent to exclude refusal 
to cases involving exercise of discre
tion also from the purview of the Lok
pal?

SHRI M. C. SETALVAD: A s I un
derstand the Bill, at the moment, in 
fact discretionary matters are exclud
ed generally excepting in cases where 
the discretion has not been exercised 
bonafide or something of that kind 
has occurred.

So, discretionary acts generally are 
excluded from the purview of the 
Lokpal or the lokayukta unless they 
fall in certain categories. Therefore, 
I suppose that this is in accord with 
the principles laid down in the Bill.

SHRI P. K. DEO: I want your opi
nion regarding the subordinate staff 
under the Lokpal who w ill get guid
ance from the Lokpal at various stages 
of investigation. A t the moment, the 
Central Vigilance Commissioner has 
various Vigilance Units in various 
ministries and through those various 
units, he carries on investigations. But, 
those units are not independent units 
in the sense that they are not respon
sible to the Central Vigilance Commis
sioner. Rather they are responsible 
xo the various Secretaries in those 
ministries for their promotions or for 
other things. In these circumstances, 
there is a diarchy.

Do you think that same thing should 
continue in the case of the Lokpal 
because you envisage an absolute 
and independent authority to him who 
w ill have his own means of investi
gation? So, instead of making use of 
various Vigilance Units at the moment 
in the various ministries, you are res
ponsible to the Ministers and to the 
Secretaries. In this case, Lokpal will 
have an independent organisation of 
his own which w ill be responsible 
only to him and nobody alae.

SHR M. C. SETALVAD: Which
particular provision are you referring
to?

H. H. M AHARAJA P. K. DEO: 
This is from the evidence of the Cen
tral Vigilance Commissioner. This is 
how it projects.

SHRI M. C. SETALVAD: This Bill 
contemplated that the Lokpal or 
Lokayukta w ill be Quite independent.

SHRI V. N. BHATIA: The Central 
Vigilance Commission will no longer 
be there as soon as this Bill is passed.

H. H. M AHARAJA P. K. DEO: fhe 
Vigilance Commissioner may not be 
there. But what w ill happen to the 
Vigilance units which have been es
tablished and which are responsible 
directly to the Ministers and to the 
Secretaries and not to the Vigilance 
Commissioner?

SHRI M. C. SETALVAD: They will 
be functioning under the direction of 
the Lokpal.

SHRI MUKERJEE: Under clause 17 
the intention is to pass on the func
tion of the Central Vigilance Com
missioner to the Lokpal.

H. H. M AH ARAJA P. K . DEO: If 
you pass on the function to the Lok* 
pal, then he w ill have to take the 
help of the various Vigilance Units 
in the varioius ministries. A t the 
moment those units are responsible 
to the various ministers and secre
taries. So I think it is not a very 
healthy state of affairs as there is 
diarchy there. Rather, they should act 
independently and should be directly 
responsible to the Lokpal.

SHRI M. C. SETALVAD: May I
know to which clause you are refer
ring to?

SHRI MUKERJEE: Pease refer to 
sub-clause (1) and (2) of cUua* 17*
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THE MINISTER OF STA TS FOR 

HOME AFFAIR S (SHRI VIDYA 
CHARAN SH U KLA): You are rais
ing a matter of administrative ar
rangement.

H. H. M AHARAJA P. K. DEO: 
Don’t you think that it should find a 
place in the Bill?

SHRI MUKERJEE: I may read 
clause 17(2).

SHRI M. C. SETALVAD: Please
read it out.

SHRI MUKERJEE: It says:

"The President may, by order in 
writing and after consultation 
with the Lokpal, confer on the 
Lokpal or a Lokayukta such 
powers of a supervisory nature 
over agencies authorities or officers 
set up, constituted or appointed 
by the Central Government for 
the redress of grievances and era
dication of corruption.**

There is a provision under which 
the powers of the supervisory nature 
are conferred on him. This is, I be
lieve, what you have in mind which 
is to be passed on to the Lokpal and 
Lokayukta. That provision is there.

H. H. M AHARAJA P. K. DEO: 
Those various units now working in 
the various ministries should have 
nothing to do with the Secretaries or 
the Ministers in those respective 
ministries but they should be directly 
responsible to the Lokpal and Loka
yukta.

SHRI VID YA CHARAN SU KLA: I 
think it would be much better if you 
take up this point when this clause 
is under discussion.

H. H. M AHARAJA P. K. DEO: 
Then w e cannot have the valued 
opinion of Mr. Setalvad at the 
moment!

SHRI M. C. SETALVAD: If the
hon. Member is thinking that in this 
w ay the independence of the Loka
yukta or the Lokpal w ill be affected 
by making inquiries or using units

which are subordinate to  the Ministers 
or the officers, then I agree with you 
that that should not happen. That is 
the point.

SHRI S. S. N. TANKHA: What is 
your view  about the appointment of 
retired Judges of the Supreme Court 
or High Court or a working Judge of 
the High Court as Lokpal?

SHRI 1 1  C. SETALVAD: As I see 
it, the Bill contains no bar. He may 
be selected But as I have already 
said earlier, qualification of being a 
Judge or a retired Judge is not nece
ssarily a satisfactory qualification for 
being appointed Lokpal or Lokayukta. 
It may be in the nature of a disqua
lification. Having spent his life in 
the courts of law and being sort of 
tied himse’f  up with procedures and 
technicalities, he m ay not be a very 
fit person for being Lokapal or Loka
yukta.

SHRI S. S. N. TANKHA: Would
you like his term of ofilce to remain 
as five years?

SHRI M. C. SETALVAD: That is 
quite right.

SHRI S. S. N. TANKHA: Some of 
the witnesses who have appeared be
fore us were against the idea of giving 
a second term and also some of the 
eminent persons who have sent in their 
memorandum to us on the Bill have 
said that a second term should not 
be given in any case. In that case 
what Is your opinion? Would you like 
a second term to be given? If a se
cond term is not to be given, will 
you favour the extension of the term 
of 5 years to 6 or 7 years?

SHRI M. C. SETALVAD: I should 
think that th e period of five years is 
long enough and I personally feel 
that there is no reason w h y  a second 
term should not be given because it 
is not easy to find men of character 
and integrity and public inspiring 
confidence that one need# for this ap
pointment. There are not too many 
men available.
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The point that was made by certain 
eminent witnesses was that if a pro
vision of extension is made then it 
might introduce an element of pat
ronage somehow or the other because 
every kind of employment after this 
is barred. Then the persons who 
would be occupying this high position 
would be persons of high integrity 
and normally they would not be in
fluenced. But human beings being as 
they are there would be some chance 
of this element creeping in. That was 
why it was suggested to us that ra
ther than keeping another term of 
five years, if necessary, five years 
could be made 6 years or 7 years 
but no provision for any extension 
should be made. We would like to 
have the benefit of your views about 
this point.

SHRI M. C. SETALVAD: : There 
is a great deal of force in what was 
suggested— about the point of patro
nage— but in no case should you ex
tend the duration of the appointment 
beyond five years.

SHRI S. S. N. TANKHA: The view 
taken b y  some of the witnesses is that 
the period of five years is not long *n 
the sense that it w ill take some time 
for a person to get conversant with 
the procedure and then he would 
like to work. So, a five-year period 
may not be sufficient in that case. 
That is what the witnesses thought.

SHRI M. C. SETALVAD: I still
think that for any competent person 
five years is a long enough period. He 
will only require a few months to get 
himself acquainted with his work. 
Perhaps the initial Lokpal and Loka
yuktas who will be setting the pattern 
will take some time, but later officials 
will have no difficulty at all to carry 
on.

SHRI S. S. N. TANKHA: D0 you 
favour the appointment of High Court 
Judge* or Supreme Court Judges as 
Lokpal? The opinion was that he 
should be a man of high integrity and 
perhaps if he is not a High Court 
Judge or Supreme Court Judge, the

Lokpal’s position will not be so high 
in the public eye as it should be. 
Threfore, it was thought that it is b et
ter to have a Supreme Court Judge 
or a High Court Judge appointed as 
Lokpal.

SHRI M. C. SETALVAD: I still re
main of the view that the more these 
officers get away from the regular
judicial routine, the better for us.

SHRI AK BA R  ALI KHAN: Do you 
not think that if we take the Judges 
who are already working, it is a 
great disadvantage to the High Court 
or the Supreme Court. In any ease 
if we take sitting Judges, then the ar
rears will pile up.

SHRI M. C. SETALVAD: This is a 
matter which the administration can 
take care of before appointing their 
If the court is pressed with work, 
they would not appoint from that 
court; they would appoint from some 
other court.

SHRI S. S. N. TANKHA: It is stat
ed that Cl. 17 will bring the Vigilance 
Commission under the control of the 
Lokpal and the Lokayukta.

SH RI M. C. SETALVAD: This has 
been discussed and it may happen or 
it may not happen because as we have 
seen already, bringing in the resent 
cells in the various Ministries who 
represent the Vigilance Department 
may affect the independent character 
of investigations made by the Lokpal 
or the Lokayukta. We do not wish 
that to happen.

SHRI S. S. N. TANKHA: Upto this 
time we have been examining import
ant witnesses. They say that it is 
an improvement on the Vigilance 
Commission Act because the Ministers 
are being brought under the control 
of Lokpal for investigation. That is 
the only improvement. Otherwise 
services can be examined by the V igi
lance Commission. They say this 
will be like an institution of Ombud- 
Ttian in India.
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SHRI M. C. SETALVAD: It is a 
kind of Ombudsman.

SHRI BHOLA NATH MASTER- 
One important witness cited your ob
servations that this will prove, if Om
budsman is given so much power 
without being examined with the 
help of law yers.. . .

SHRI M. C. SETALVAD: I do aot 
recollect having made any such state
ment.

SHRI MUKERJEE: (Home Minis
try): It was Mr. Justice Mukherji’s
observation.

SHRI M. C. SETALVAD: Those
were lectures founded in my father’s 
name. Delivering that lecture he 
might have made that observation. 1 
have nothing to do with the lecture.

SHRI BHOLA NATH MASTER: 
Justice Mukherji has said that Om
budsman in India w ill be a minister 
chamber with a different Indian name.

SHRI M. C. SETALVAD: That is a 
matter of opinion. He is entitled to 
his opinion. In't he? We are a free 
country.

SHRI BHOLA NATH MASTER: 
So I request you to throw some light 
on the point that the Lokpal should 
investigate those complaints only 
which come from the Members of Par
liament.

SHRI M. C. SETALVAD: I have al
ready dealt with this point I don't 
agree because I think there is not 
enough machinery available to in
vestigate matters received through the 
Members of Parliament. A  different 
kind of machinery is to be provided 
for this purpose.

SHRI SHIVAJI RAO S. DESH
MUKH: You must be familiar with 
the famous case which led to a lot a 
criticism in the Maharashtra State 
Legislature. This case involved the 
Municipal Commissioner and the 
Transport Department Chief of Muni.

cipal Corporation. These two officers 
were investigated by the C.B.I. on 
allegations of corruption and a cast- 
iron charge-sheet was prepared by the 
C.B.I. Technically no procecution can 
be launched unless the State Govern
ment agrees to it. In this particular 
case two Officers, the State Govern
ment did not agree first till it was 
forced by very strong criticism in the 
Assembly. There are cases where 
this exercise of discretion is ued as 
a shift to protect particular officials or 
particular individuals. In the light of 
that background, would you still think 
that it will be prudent to exclude cer
tain things?

SHRI M. C. SETALVAD: A ll I can 
say is, in any measures we may de
vise, we cannot provide for everything 
in the world and there must be some 
sort of difficuties arising in working 
each piece of legislation. Let us 
leave that alone. This is my view.

MR. CHAIRMAN: Mr. Daphtry 
stated before the Committe that arti
cles 226 and 32 are the very basis of 
working of our Constitution and the 
independence of judiciary is involved 
in the unfettered powers of the High 
Court and the Supreme Court to issue 
writs and to have any fetters even in 
terms of exclusion of Lokpal’s enqui
ries from the purview of Aricles 226 
and 32 would be dangerous and 
fraught with other implications. We 
would like to have your views.

SHRI AKBAR A L l KHAN: He also 
said that he would consider it care
fully and submit his views.

SHRI M. C. SETALVAD: Prima
facie I also feel like that. I would 
also consider it further and send my 
views in writing to you.

MR. CHAIRMAN: Thank you very 
much, Mr. Setalvad, for having come 
and given your valuable advice. Kind
ly send us your memorandum on this 
point.

(The witness then withdrew)
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HI. Shri S. Dutt, Vigilance Com
missioner, West Bengal.

(Shri S. Dutt was called in mid he 
tool hi* seat.)

The Chairman drew his attention to 
Direction 58 of the Directions by the 
Speaker.

MR. CHAIRMAN: Mr. Dutt, thank 
you very much for having come to us. 
We request you kindly to give us 
your valuable help and guidance and 
advice with your experience in the 
Vigilance Department. For ten 
minutes or so you w ill kindly give 
your general opinion about this Bill, 
after which some of our Members may 
like to ask some questions and clari
fications.

SHRI S. DUTT: I have already jent 
a memorandum giving my detailed 
comments on the various clauses of the 
Bill and I have said in the concluding 
paragraph what my general obser
vations are; thev are as follows:

The Bill does not adequately re
cognise the fact that in respect of 
matters falling within their res- 
pectice competence the Lokpal 
and the Lokayukta should func
tion independently. By placing 
the Lokayukta under unqualified 
administrative control of Lokpal 
the Bill unnecessarily reduces the 
status of Lokayukta and virtually 
placed him in a position of sub
ordination even in the discharge 
of what should essen tia lly  be judi
cial functions.

The relations between the two should 
be similar to that existing between 
the Chief Justice and the Judges of 
the Supreme Court and the Chief 
Justice of the High Court, Second
ly,

The Bill does not take sufficient 
account of the fact that the proce
dure of dealing with “allegations” 
has necessarily to be different 
from that of dealing with “grie
vances” . Speaking generally in 
respect of grievances, the Lokpal/ 
Lokayukta will hav* to conduct

3 the investigation personally;

 ̂ 4in respect of ‘allegations', the 
Lokpal (Lokayukta might have to 
depend in most cases on a Gov
ernment investigating agency) 
Government officer and later, on 
receipt of report of the investigat
ing agency, on Commissioners for 
Departmental Inquiries for hold
ing formal inquiries on definite 
charge sheets.*’

My general impression on reading 
the Bill is that the authors have bor
rowed it from the pattern of the New 
Zealand Act and similar Acts relating 
to Ombudsman regarding grievances 
and even there they have not paid 
sufficient attention to the need for dis
tinguishing a case or complaint re
ceived and the cases where the Lokpal 
take action suo moto. Now, the model 
Bill attached to ARC Report itself 
provides in Chapter III on the Func
tions and Powers of Lokpal:

“7(1) (a) where a written comp
laint is duly made to the Lokpal----

(b) information has come to his 
knowledge otherwise than on a 
complaint under clause (a) that 
such action is of the nature men
tioned in that clause.”

Sir, this specifically provides for 
action suo moto by  the Lokpal.

The New Zealand Act, which I have 
got here, regarding the functions of 
the Commissioner says: ‘T h e Com
missioner may make any such investi
gation either on a complaint made to 
him by any person or of his own 
motion and where if a complaint is 
so made he may commence any such 
investigation---- 99 I attach consi
derable importance to empowering 
Lokpal in this respect. I personally 
think that the Ombudsman the Grie
vance Commissioner should not ordi
narily take action except on a comp
laint. I do attach the highest imp
ortance to this. From my experience 
as Vigilance Commissioner— I have 
been Vigilance Commissioner W. Ben
gal since its start since February 1985.
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I can say that there are very few 
cases where a person who has derived 
an advantage has made a complaint 
against a corrupt public servant and 
the reasons are obvious. He has got 
bis advantage; why should he come 
and complaint? It is really that we 
have taken acion eiher on a comp
lain made by somebody else who feeis 
that he has been denied the advan
tage and the other fellow has get it. 
Very often there are anonymous com
plaints. I may say that the Govt, of 
India have issued a circular that no 
notice need be taken of anonymous 
complaints. In West Bengal where 
the Vigilance Commissioner is entire
ly independent of the control of the 
State Government, I have taken notice 
of complaints which are anonymous. 
But I am sorry to say that 95 per 
cent of the anonymous petitions con
tain absolutely fantastic and false al
legations. Neverthelss, we should try 
to sift the grain from the chaff. There
fore, the Lokpal should be authoris
ed to act suo moto, particularly in 
respect of allegations. The Bill it
self, as I notice, does envisage action 
suo moto, but in its provision the 
power is not given in a direct manner. 
For example, in clause 7 it is said:
" __ in any case where a complaint
involving a grievance or an allegation 
is made in respect of such action or 
such action can be or could have been
in the opinion of the Lokpal..........
Probably the last portion refers to 
action suo moto, without a specific 
complaint. Similarly, clause 10(1) (a) 
says; “forward a copy of the comp
laint or, ift the case of any investi
gation which he proposes to conduct 
on his own motion —  ” Then there 
is the mention of a statement setting 
out the grounds. But I do suggest 
that there should be a specific provi
sion as in the New Zealand Act. As 
in the draft Bill attached to the ARC 
Report this matter should be placed 
beyond any doubt.

On the second point, about adminis
trative control, as I have submitted in 
my memorandum, it is not enough 
merely to say that the Lokpal would 
have no authority to question any 
finding!, conclusion or recommenda- 
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tion of a Lokayukta. The Lokpal 
should have no authority, for example, 
to issue any instruction as to how in
vestigation should be conducted. Even 
the Chief Justice cannot take away 
cases from other judges of the High 
Courts. The Chief Justice has no au
thority over the Judges as to how 
they should dispose of their business. 
The question is important. The Loka
yukta should not be made marely 
staff officer of the Lokpal. Only his 
functions should be separated. He 
should function independently of the 
Lokpal.

The other point is that sufficient at
tention has not been paid to the pro
cedure to be followed in respect of 
an allegation. If an allegation is made 
that so and so has accepted money 
and has taken advantage of granting 
any request to somebody else, in the 
first place, there is not likely to be 
any complaint but the information 
may come in some other manner. As 
I have stated in my memorandum, 
the Central Vigilance Commissioner 
can refer a complaint to the CBI for 
investigation. The Central Vigilance 
Commissioner does not conduct the 
enquiry himself. In fact, during the 
last three-and-a-half years I have been 
Vigilance Commissioner of West Ben
gal, not a single case have I enquired 
into, because it is not possible to do 
that. That would involve examining 
witnesses, making enquiries or visit
ing probably Bombay, Calcutta, etc. 
So that is not feasible.

Now, the Central Vigi’ance scheme 
says specifically:

“The Vigilance Commissioner 
take under direct control any 
complaint as he may consider ne
cessary for further action which 
may either be to ask the CBl to 
register a regular case or investi
gate it.”

Now, the Vigilance Commissioner 
does not require the permission of 
the Home Ministry to refer to CBI. 
Unfortunately, I think this is a very 
serious defect in this Bill. It is stated 
here in c’ause 13(3):
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“Provided that the Lokpal or a 
Lokayukta shall obtain the cons
ent of the Central Government 
before utilising the services of 
any officer for agency of that Gov
ernment.”

Supposing there is a complaint against 
a Minister or a senior officer and if 
the Lokpal has to depend on the con
sent of the Home Department for ask
ing the services of the CBI that will 
be a handicap. The executive Gov
ernment may be interested in not pur
suing a case. They may hold up con
sent. That should not be provided, 
lfhe only thing that can be provided 
is that when the Lokpal calls on an 
agency he should inform the Home 
Department. It should not depend on 
the consent or sweet will of the Gov
ernment. Otherwise there will be se
rious difficulties about cases in which 
the executive Government is really in
terested in protecting the person 
against whom allegations are made.

Then again it is stated that the Lok
pal shall not take action in a case 
which has been referred to Commis
sion of Inquiry. Under the Commis
sion of Inquiry Act; there may be two 
stages involved if there is serious alle
gation. Take, for example, Raja-adhy- 
aksha Commission against Bakshi 
Ghulam Mohammad. The Commission 
of Inquiry submitted the report to the 
State Government. Then the report 
comes to CVC as to what action should 
be taken and he gives his advice. The 
Bill says: “The Lokpal or a Lokayuka 
shall not conduct any investigation in 
the case of any complaint involv
ing a grievance or an allegation in res
pect of any action inquired into by, or 
referred for inquiry to a Commission 
of Inquiry under the Commissions of 
Inquiry Act, 1952.” Now, I can even 
understand that when it is referred to 
a Commission of Inquiry the Lokpal 
should not interfere, but when the re
port comes it should be referred to the 
Vigilance Commissioner, in this case to 
Lokpal, if it involves some complaint 
of allegation. Otherwise what happens 
is that if a serious complaint is made 
against a Minister or a senior officer,

Government can immediately set-up a 
Commission of Inquiry and remove the 
case from the jurisdiction of the Lok
pal.

Similarly, there is another very im
portant point. It is said the Lokpal 
w ill not make a report in a case where 
action has been taken on the advice of 
the Public Service Commission. I 
have said in my memorandum on page
4.

‘T h e proviso would prevent the 
LokpalILokayukta from making a 
special report to the President in 
respect of any action taken by an 
authority in consultation with the 
TTPSC. H ie possibility of a conflict 
of advice of the Lokpal)Lokayukta 
with that from the UPSC should 
be eliminated not in the manner 
proposed but by regulations to be 
made under the proviso in Article 
320 of the Constitution specifying 
that it shall not be necessary for 
the Public Service Commission to 
be consulted in respect Of matters 
falling within the definition of "al
legation” in respect of Public ser
vants. As envisaged in the Bill, 
the Lokpal (Lokayukta w ill be per
sons of very high status and autho
rity and there is no particular 
reason why in respect of matters 
falling within the competence of 
the Lokpal|Lokayukta a reference 
to the UPSC should be necessary. 
The possibility of the Executive 
Government by passing the Juris
diction of the Lokpal (Lokayukta 
by making a reference to the 
UPSC should be eliminated.

In any case, the LokpaljLokayukta 
should not be prevented from sending 
a report to the President on the 
ground proposed.”

My suggestion is that allegations of 
corruption and dishonesty against pub
lic servants which come within the 
jurisdiction of the Lokpal should not 
be referred to the UPSC again for 
opinion. I made a similar suggestion 
to the West Bengal Government.
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H. H. M AHARAJA P. K. DEO: Mr. 
Dutt, I was given to understand from 
your evidence that the findings of 
the Commission under the Commis
sions of Inquiry Act may be referred 
to the Lokpal. Is that so?

SHRI S. DUTT: When a Commission 
of Inquiry report discloses ground of 
action against public servants, the Lok
pal should be competent, as in respect 
of allegations received from other 
sources, to take action on them.

H. H. M AHARAJA P. K. DEO: I 
believe taking action under the 
Commission of Inquiry Act is 
a positive action taken by the
Government after a prima facie 
case is established say by the Lokpal 
or by any other competent authority. 
So whatever action w ill be taken un
der the Commission of Inquiry Act 
will follow after the finding of the
Lokpal and not vice verm. Is it so?

SHRI S, DUTT: No. What I
have said is that if the alle
gations involve public servants 
Government should not set up 
a Commission of Inquiry and tKus ex
clude the Lokpal’s competence but at 
least should consult the Lokpal before 
setting up a Commission of Inquiry, 
and in any case if the Government sets 
up a Commission of Inquiry, Govern
ment in taking action on the report of 
the Commission of Inquiry should be 
guided by the advice of the Lokpal as 
in the case of allegations received from 
other sources has not abridged the 
authority of the Lokpal. On the 
advice of the Lokpal a Commission 

Enquiry may be instituted under 
the Enquiry Act.

SHRI S. DUTT: It is not that way. I 
have not said that. Before Govern
ment decide to appoint a Commission 
of Enquiry in respect of matters fellin g 
within the definition of allegations, 
Government should at least consult the 
Lokpal and after the Commission of 
Enquiry's Report is received, if they 
disclose prima facie a case against the 
Public servant, the jurisdiction of the 
Lokpal should not be excluded.

Under the Bill once the case has been 
referred to the Commission of Ikiquiry, 
Lokpal has nothing to do.

H. H. M AHARAJA P. K. DEO: How 
do you investigate various complaints 
in your State?

SHRI S. DUTT: In the Government 
of India the principal agency for in
vestigating allegations is C.H.I. which 
is not under the Central Vigilance 
Dept, but under the Home Ministry.

In West Bengal, if I feel there is a 
case, I send the same to anti-corruption 
Bureau which is under m y control and 
they submit the report to me. If I am 
satisfied that there is a case for prose
cution or departmental action. I ask 
Government to take action.

I do not think C.B.I. should be under 
the control of Lokpal because that will 
mean unnecessary burden. Moreover, 
the Lokpal in that w ay w ill become the 
prosecutor and the Judge. It should 
not be so. C.B.I. should be under the 
Government but the Lokpal should 
have unrestricted right to use the 
agency for investigation and report.

H. H. MAHARAJA P. K. DEO: 
My fear is that if that agency would 
be directly under the administrative 
control of the various Ministries, they 
will be responsible to them. . . .

SHRI S. DUTT: There are not more 
than one agency—C.B.I. only and I do 
not envisage different agencies of the 
Government of India. I had a talk 
with the Chief Vigilance Commissioner 
— Shri Srinivas Rao. The CBI acts in 
an independent manner and is not 
liable to influence. It is most impracti
cable and expensive to set up a sepa
rate organisation under the Lokpal. 
Secondly it would be objectionable in 
principle to have an investigating 
agency under the Lokpal. Lokpal will 
then take responsibility directly or in
directly for the work of the C.B.I. and
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in fact he will be both a judge and the 
prosecutor, in Bengal there is a small 
unit to deal with anti-corruption under 
the vigilance commissioner. I leave 
everything to them. If at times they 
want extra staff they come to me.

H. H. MAHARAJA P. K. DEO: Sup
pose there is an allegation against the 
Home Secretary. CBI is directly res
ponsible to the Home Secretary. Do 
you mean to say that the Lokpal will 
entrust the investigation against the 
Home Secretary to the C.B.I.?

SHRI S. DUTT: I see your point, 
Sir. But what is the alternative? In 
that case one might say that there 
might be a small organisation or an 
agency of competent people to deal 
with the case against Home Ministry. 
That would be impracticable. More
over, those people will stay for all 
the time in the CJB.I. That is one of 
the problems I am facing in Bengal. 
When a man is due for promotion, he 
looks for the same in regular police. 
It is very difficult.

C.B.I., in this way, win not be able 
to function independently. These are 
the difficulties which will have to be 
faced.

SHRI C. C. DESAI: Supposing you 
were Lokpal, do you think that this 
Bill will give you enough powers to act 
independently and to have the finality 
of recommendation which ought to be 
attached to in finding or in recom
mendation or in decision of a Lokpal?

SHRI S. DUTT: Certainly not. It 
has very serious defects.

SHRI C. C. DESAI: Taking the 
same point I would like to know whe
ther it is still possible for the Lokpal 
to make use of C.B.l. without refer
ence to the Home Ministry. For the 
purpose of the Lokpal, the C.B.I. is 
attached as it were to the Lokpal. 
For other duties C.B.L w ill be attach
ed to the Home Ministry. Is it not 
possible to bifurcate the functions 
for discharging of duties by the C.B.l. 
because it is not possible to set up an 
independent organisation under the

Lokpal? A t the same time CBI must 
have direct access to the Lokpal 
without interference from the Home 
Secretary.

SHRI S. DUTT: Central Vigilance 
Scheme envisages that and It func
tions on the same basis.

Without taking the legislative view 
of this whole matter, I think it is not 
a sensible way for the Government to 
interfere.

SHRI C. C. DESAI: About the fina
lity of the recommendation of the 
Lokpal, do you think that recom
mendations of the Lokpal should be 
accepted by the Government? If not 
accepted, those should be reported to 
Parliament. For those recommenda
tions they go to the UPSC who will 
again examine.

SHRI S. DUTT: It is not necessary. 
It is undesirable. The Lokpal is suffi
ciently independent authority. They 
should not be referred to UPSC.

MR. CHAIRMAN: How much per
centage of cases is accepted and how 
much percentage is rejected by the 
Government?

SHRI S. DUTT: Large majority of 
the cases have "been accepted.

SHRI C. C. DESAI: In the Bill it is 
provided that this will not be disclos
ed to the press or the public during 
or after the investigation. Where is 
the difficulty in disclosing the grounds 
of a case after the investigation whe
ther the man is acquitted or convict
ed? Is there any difficulty or objec
tion to disclosure of grounds after 
the investigation whatever may be the 
result? WTiy should not the grounds 
be disclosed after this decision was 
taken.

SHRI S. DUTT: There is no objec
tion. It should be publicised widely. 
Even gazette publishes saying so and 
so is removed from service, etc.
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SHRI C. C. DESAI: The indentifi- 
cation of the person etc. should not 
be disclosed whether during or after 
the investigation— why after the in
vestigation?

SHRI S. DUTT: I see no reason 
wny it should not be disclosed.

SHKi C. C. DESAI: Please see 
clause 10, sub-clause (2) at page 9.

SHRI S. DUTT: It refers to the stage 
after investigation before action is 
taken. Suppose there is a case for 
;oimai departmental enquiry against a 
puolic servant. At that stage disclos
ing information is not right. The 
case has not yet been proved. After 
the departmental enquiry and after 
action is taken, the final result should 
be published.

SHRI C. C. DESAI: Is there any 
case of conflict between your finding 
and final decision of the PSC?

SHRI S. DUTT: I have said so. 
There are a few cases. Government 
said we have consulted you at earlier 
stage and we have got to consult the 
public service commission at later 
stage. On the same facts I advised 
and the UPSC advised, that kind of 
thing.

SHRI S. S. DESHMUKH: We would 
like to benefit by your experience. 
There are various organised types of 
corruption in certain notorious depart
ments like excise, prohibition, regis
trar of documents, public works etc. 
Certain percentage is supposed to be 
fixed to be given at regular intervals 
to the officials dealing with the case. 
What is your experience? Has your 
presence been able to give a dent in 
the case of preventing organised cor
ruption?

SHRI S. DUTT: I am afraid not. I 
was the first vigilance commissioner 
there. When I went tt> take up the 
job there was a general'* atmosphere 
of fright among the dishonest public 
servants. But they knew that the

# vigilance commissioner cannot really 
effectively deal with this problem. 
How can he? Our system is such, and

we cannot simply hang a man on 
mere suspicion. We have to follow 
the rules of fair justice. There should 
be evidence and all that. Who will give 
that evidence? A  man gives money. 
He is not coming for evidence. He 
is equally culpable like the other 
fellow. Money is not given in public. 
The whole thing is like this. There 
are these inherent difficulties involv
ed. That is why I told my Govern
ment, that you must root it out at the 
source. Somebody applies for half a 
ton of cement for repair of house 
when the house is collapsing and he 
does not go it for months and months; 
he gives some money to somebody and 
gets the permission. When he gets 
the advantage, why should he come 
to. give evidence? It is such a diffi
cult thing. I have said certain things 
in my annual report to the Govern
ment. I would like to read out what 
I have said in the course of my annual 
report to the Government, it says:—

“The vigilance commission has 
to state with regret once more 
that for reasons beyond its con
trol it has not proved as effective 
as it would have liked. There 
are inherent difficulties in detect
ing and proving corruption in pub
lic service. Bribes are not given in 
public and a person who pays 
illegal gratification to a public 
servant either under compulsion 
of circumstances or to get a spe
cial favour not due to him cannot 
be expected to complain or give 
evidence in a departmental en
quiry. Government servants even 
junior in rank have considerable 
powers of mischief if they are 
inclined to abuse their authority, 
and ordinary people who may uc 
under periodical necessity of ap
proaching them for permits, licen
ces, etc. do not dare displease 
them. An accused person cannot 
be punished on mere suspension 
and very often adequate circums
tantial evidence is not forthcom
ing.”

SHRI S. S. DESHMUKH: The ver? 
purpose of the institution of the Lok-
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pal and Lokayukta jig to make a battle 
against the institution of corruption. 
What structural changes you have in 
mind which would enable the institu
tion to check if not completely uproot 
this type of organised corruption?

SHRI S. DUTT: I have said, the 
task is very difficult. Apart from the 
registrar’s office, there are some
others, subordinate officers, bench
clerks etc. who are doing this. To my
surprise also, I found that in hospitals 
corruption has been rampant, also, for 
getting grant from the DPI's office.
There are many cases where by delay
ing certain things, people extort 
money from others. If a znan applies 
for licence, if he does not get it in 15 
days or so, he should have the right 
to come to the Lokpal or Lokayukta. 
He can say that he has not been given 
a licence although he fulfills the con
ditions. The Lokpal or Lokayukta 
can call for the record and see.

SHRI C. C. DESAI: Why not abo
lish the licences themselves?

SHRI S. DUTT: That is a point on 
which I cannot pronounce any opinion.

SHRI S. S. DESHMUKH; Our being 
an economy of scarcity, we altogether 
cannot do without controls. There are 
innumerable cases where controls are 
either imposed or lifted to suit certain 
individuals. Do you think if sub
clause (e) in schedule 11 is allowed to 
stand as it is, it w ill amount to legal 
sanction to or a premium on corrup
tion? In spite of the exceptions that 
are provided, do you or do you not 
think that the departments of DOS & 
Df CCl & E and Excise Departments 
and also the office of the person 
whose job it is to see to the supply 
position of essential commodities 9 
will indulge in acts of corruption? 
Under the present scheme in order to 
bring them to book before Lokpal, 
you will have to prove harassment or, 
gross delay in meeting contractual ob
ligations. What structural changes 
you propose to this sub-clause or in 
the general scheme of the B ill to en
sure that such acts of corruption are

promptly brought to the notice of 
Lokpal and curbed?

SHRI S. DUTT: As regards the first 
one, I have no specific suggestion. 
Lokpal cannot go into the terms of the 
contracts. But I want to say that 
delay is one of the fruitful sources of 
corruption. By holding up the con
tractor’s bill, a Government em
ployee extorts money. Licences and 
contracts of which you have said are 
new sources of graft. Apart from the 
traditional sources such a$ Registrar's 
Office, there are new sources like ad
missions to hospitals though they 
have nothing to do with corruption in 
the traditional sense. This is due to 
our general standard of morality.

SHRI S. S. DESHMUKH: The
Specific case I have in mind in res
pect of (e) is this: A, B, and C apply 
for a tender as suppliers of article IX. 
A ’s is the lowest of all the quotations. 
According to the rules of tender, if 
the lowest tenderer has to be rejected 
certain reasons should be recorded in 
writing. To fulfil this rule, the officer 
concerned records in writing: I do 
not like the look of A  and that is why 
I prefer B. The result of this can be 
as obnoxious as anything. But still 
that fulfils the rules. Now, A  wants 
to bring this fact before Lokpal. He 
cannot allege grots negligence. He 
cannot also say— -unless he is equip
ped with certain facts— that he has 
acted out of corrupt motive. What can 
he do . . .

SHRI S. DUTT: The answer lies 
in not burdening the Lokpal with 
this. Government must set up a sepa
rate tribunal to look into allegations 
ol this kind. It will not be practical 
for the Lokpal to deal with similar 
complaints.

SHRI MUKHERJEE: This is not 
excluded. What is excluded under (e) 
is something else.

SHRI PURNAND CHETIA: There
is a band of officials working under 
you. These officers have been appoint
ed or drawn from different depart, 
ments on the basis of their efficiency, 
honesty and integrity. If a case re*
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lating to one of them having been in
dulged in corrupt practice comes to 
your notice, will that case be investi
gated by you— the man of that de
partment under whom he is working?

SHRI S. DUTT: I have only the 
Police offlcers on the anti-corruption 
side. 1 have had to borrow them from 
the parent department. We cannot 
have an entirely separate organi
sation. In practice, during the last 
few years they really have acted 
quite independently. In a case involv
ing one of the most senior officers of 
the Department, on my advice it was 
remitted k> the CBI so that my police 
officers who were junior did not have 
to deal with it. But there is no ans
wer to that kind of problem. I cannot 
have a self-contained organisation 
which w ill attract people of the right 
type. People will not be attracted un
less there are prospects of promotions.

* SHRI HEM RAJ: You have been 
in the service for a long time. You 
have given the example of certain 
types of cases which you had to deal 
with as the Vigilance Commissioner. 
You have said that some cases have 
cropped after five years and you were 
able to award punishment. In the Bill 
itself for the purpose of grievance a 
period of 12 months is prescribed 
under clause 4 (a). For allegation a 
period of five years has been fixed. 
You have suggested 10 years.

SHRI S. DUTT: First take grie
vance. Where action is taken on a 
complaint, 12 months period is a 
revocable time. But if action is taken 
suo moto tben one year is an inade
quate period, I have said in my note 
that in the case of grievances, Lok
pal need not take action suo moto. I 
have revised my opinion since, be
cause I find that both under the New- 
Zealand Act and the ARC report, even 
in respect of grievances the Lokpal can 
take action, suo moto. If so, for action 
taken suo moto the time limit should 
be two yetrs rather than one year in 
respect of grievance. In respect of

allegations, the period of five years is 
all right whenever action is taken on 
complaints made. But if something 
comes to the notice of Lokpal and he 
takes action suo moto, I said five years 
period is not adequate; it should be 
ten years. I have known of cases 
where a fellow had made a big house 
quite sometime ago and yet we have 
gone into it and taken action. In the 
case of action taken suo moto the 
period should be ten years; on com
plaints five years time is alright. For 
action taken suo moto that is not 
enough. j j

SHRI HEM RAJ; Definitions of 
'grievance' and ‘allegation’ are given 
here. Is it not possible that a grie
vance may become sometimes allega
tion? How far have you been con
fused in the course of your practical 
working?

SHRI S. DUTT: I have no authortiy 
to look into the grievances because I 
have functions. Hie Vigilance
Commissioner deals entirely with the 
allegations. Hie Central Vigilance 
Commissioner is not functioning as a 
Grievance Commissioner or Ombuds
man.

SHRI HEM RAJ: The Lokayukta
should be independent andjor under 
the control of Lokpal.

SHRI &  DUTT: The Lokpal should 
not interfere with the work of the 
Lokayukta. Suppose Lokpal asks 
the Lokayukta to go to Bombay and 
do the investigation ordinarily that 
must be excluded. Lokpal has no 
business to direct him as to what he 
should do or what procedure he 
Should follow or how he should con
duct the investigation. That i* what I 
have said in my note. The provision 
that is made— that Lokpal cannot in- 
terfore with the Lokayukta’s recom
mendations is not adequate.

SHRI S. S. N. TANKHA: Do you 
pexxnlt a lawyer or an agent to be 
represented before you?
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SHRI S. DUTT: Actually I do not 

hold any enquiry myself. The en
quiry is held by the Commissioners of 
Departmental Enquiries who are 
generally retired District Sessions 
Judges on my staff. Our general 
practice is not to permit the lawyer. 
In special circumstances, they can 
permit.

SHRI S. S. N. TANKHA: Ig there 
ever a case where the people comp
lained against feel handicaped because 
they are not represented either by an 
agent or by lawyer?

SHRI S. DUTT: I do not think there 
is any real handicap in any case. 
The difficulty as it is that it takes 
time to process the whole case. I 
do not think there is any real injustice 
or unfairness involved b

SHRI S. S. N. TANKHA: 1 am look
ing at it from another point of view. 
Since you have been working as a 
Vigilance Commissioner for so long, I 
want to know as to what is your ex
perience in this regard? Do the 
people feel any handicap?

SHRI S. DUTT: I do not think
there is any real handicap. There 
may be odd cases involving a detail
ed examination of accounts, which 
may need a lawyer. But there is no 
handicap at al1.

SHRI S. S. N. TANKHA: My second 
question to you relates to your ex
perience. You have aaid that you do 
not favour a second term to be given 
to the Lokpal. In that event, do you 
think that this period of five year* 
which has been provided tor in the 
Bill here is sufficient or should It be 
extended?

SHRI S. DUTT: I think so. If I
may be permitted to say so, the Lok 
pal has the status of a Chief Justice 
of India. Normally, people who have 
hold very high offices— judicial or 
other offices— are to be appointed and 
if they are appointed at the age of 62

65, five years’ period is enough for our 
country. Considering the conditions 
in our country, I think that this five 
year period is quite sufficient.

SHRI S. S. N. TANKHA: One point 
of view wag that the period of five 
years is rather short if it is not to be 
extended because the man takes some 
time to get acquainted with the things 
and then he begins to work in earnest 
after a year or two. But some time 
after he begins to relax as he knows 
that he has to go away after another 
two or three years.

SHRI S. DUTT: If you select the 
Lokpal of that status, it should not 
take two years for him to learn the 
work. What is there to learn about?

SHRI A K BAR ALI KHAN: I want 
to know from you one thing. For 
the Lokpal, what kind of enquiry do 
you contemplate?

SHRI S. DUTT: I do not say that.
In case of grievance a sort of ad
ministrative lapse or whatever it is he 
should look into it himself. In respect 
o f  an allegation, he should have 
powers to conduct an enquiry, through 
others.

SHRI AK BA R  ALI KHAN: It is on 
that alone he can conduct the en
quiry. Here I am not talking of the 
Vigilance Commissioner but of Lok- 
pa'. In your opinion, Lokpal should 
not take evidence in that w»y. lik e  
a lawyer, should he go into preli
minary enquiry?

SHRI S. DUTT: I have not used 
that expression. Normally, he should 
not be expected to enquire in an 
allegation personally. If in a particular 
case, he feels that there is something—  
he should go into. There is nothing in 
the Bill to prevent him from doing so. 
But, the Act should take sufficient 
note of the fact that in most cases in
volving allegations he will not have 
facilities to conduct the enquiry 
himself. For that there must be pro
visions in the Act.



181

SHRI AK BAR ALI KHAN: The
provision of Conducting an enquiry 
into the grievance is there.

SHRI S. DUTT: In the case of alle
gations the C.B.I. is there.

SHRT AK BAR  ALI KH AN: What
ether methods should there be?

SHRI S. DUTT: If a man has ap
plied for a license for something, if 
the Department sets over it for two 
years and no reply has been sent to 
him, the Lokpal can ask the Secre
tary for a report. He should not ask 
the C.B.I. to enquire and obtain a 
report from Secretary. In respect of 
allegations, he should ask CBI.

SHRI BHOLA NATH MASTER: In 
the light of your experience in West 
Bengal, whether it is feasible propo
sition that the Opposition party should 
be consulted for the appointment of 
Lokpal?

SHRI S. DUTT: I think so.
SHRI BHOLA NATH MASTER: If 

there is no Opposition Party?
SHRI S. DUTT: There is provision 

here in the act.
MR. CHAIRMAN: Thank you Mr. 

Dutt for coming over here and giving 
us your views.

(The witness then withdrew)
IV. Dr. L. M. Singhvi, Ex-M..
(the witness was called in and he 

look his seat).
MR. CHAIRMAN: Dr. Singhvi, I 

thank you for having come here to 
give this Committee the benefit of 
your valuable opinion.

I need not explain to you the Spea
ker’s Direction as to the evidence 
which is liable to be published.

Shri Akbar A li Khan wants to go 
early. He will ask you some ques
tions. After that you will make your 
gc-neral observations on the Bill.

SHRI AK BAR  ALI KH AN: I am 
grateful to you as also to Dr. Singhvi 
who has agreed to answer myi ques
tions before he makes a general state
ment.

Dr. Singhvi we are very happy 
that you are with us and I have seen 
your note and this has been your pet

subject, if i may say so and after all, 
the Government of India and the 
Parliament are now thinking on that 
line of having somebody who would 
lcok into these grievances and alle
gations. But what I feel is that there 
will be this difficulty that once we 
establish this institution, don’t you 
think the work and the representa
tions will be in such a vast amount 
that it would be difficult to do justice 
to it? !

DR. L. M. SINGHVI: There is
this danger. As a matter of iact, you 
would recall that in Denmark before 
the institution of Ombudsman was 
established in that country in conse
quence of the recommendations made 
by a Committee after they began to 
revise their constitution in 1946, this 
Committee, Mr. Chairman, consisted 
of every distinguished members, men 
in public life, including a number of 
Ministers, and one of the difficulties 
that was put before they brought into 
existence the institution of Ombuds
man in that country was that this in
stitution would be swamped by pub
lic complaints some of which were 
bound to be frivolous and cranks 
would take opportunity of lodging 
complaints before this institution. In 
that country after the establishment 
of the institution it has been found 
that the apprehension was not well- 
founded. In our country certainly dif- 
f.Tent circumstances prevail and one 
would not be willing to vouch wholly 
that certain number of perverse com
plaints may not be lodged. On this 
consideration, but, largely, on another 
consideration, namely, to enable Mem
bers of Parliament to continue to 
help their constituents in an effective 
manner and not to deprive them of 
their representational powers, in Eng
land they adopted a system in which 
complaints would necessarily have to 
be routed through Members of Par
liament. I do not think that the con
sideration that the institution might 
be swamped by numerous complaints 
was really the decisive factor in Eng
land, but it was also mentioned in 
that country. After all Sweden, Den
mark and New Zeland are much
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•mailer countries and they thought 
theirs is a big Country, with many 
times the population of those small 
countries and it might create prob
lems. So they wanted, at least to 
begin with, to confine the routes 
through which the complaints would 
come. But there is no better way of 
finding than by experiment. To a 
certain extent one can make changes. 
To a certain extent one can provide 
institutional safeguards. But one 
would have to make a beginning in 
this country. It is true that some 
safeguards should be provided to see 
that frivolous complaints may not be 
made and the institution may not be 
swamped with frivolous complaints. 
This is so in the countries in which 
this institution has functioned. One of 
the main reasons for its success is the 
personal attention that the Ombuds
man is able to give. In Denmark 
and Sweden I have seen this institu
tion at work. I happened to have met 
distinguished men including the Om
budsman in some of the countries and 
in each case they emphasised that the 
success of Ombudsman institution in 
their countries was largely due to the 
fact that they were able to give a lot 
of personal attention, which if you 
have too many complaints an Om
budsman cannot give* It is true there
fore that perhaps some effort would 
have to be made to safeguard the in
stitution against being flooded by com
plaints which may be frivolous. The 
question is how it should be done. 
There are many possible ways. One 
of them is that which is adopted in 
England, namely the complaints must 
be routed through the Members of 
Parliament. Some such suggestion in 
somewhat different context was made 
by Mr. Santhanam and his panel. This 
was of course in respect of Corrup
tion complaints. He wanted that the 
Members of Parliament should make 
the corruption complaints. There are 
many other ways of doing it also. But 
the basic thing is, institutionally 
speaking, if you provide judicial and 
other remedies which are not now 
Available to the public, then this fear 
may not be altogether well-founded.

This is what is now being provided. 
Of course, in matters such as this, 
when you are beginning to embark on 
an experiment, a certain measure of 
experimentation is necessary and we 
have to learn from experience so as 
to improve this particular piece of 
legislation. In this context 1 would 
make a suggestion.

This is again a legislation the work
ing of which should be reviewed, not 
in the routine way when the Annual 
Report comes to be presented to Par
liament, but by constituting a special 
committee for this specific review. 
After one or two years of review re
commendations should be made spe
cially by this Committee. We are not 
creating an institution merely for the 
purpose of window dressing. Here is 
an institution which goes to the very 
heart of democratic processes. There
fore it is necessary to see that it is 
officacious and works well.

SHRI A K BAR  ALI KHAN: The
other thing is this. I was a little w or

ried and I want your guidance on this 
as to whether this inquiry should be 
of a very superficial nature or it 
should be a thorough enquiry. Don’t 
you think that if this is a thorough 
enquiry it will violate Articles 32 and 
226 of the Constitution?

DR. L. M. SINGHVI: It should ne
cessarily be a thorough enquiry if it 
is to have any meaning, if  it is to 
inspire confidence. If I were to nar
rate to this august Committee the ex
perience of Ombudsman in Denmark, 
which I consider to be a good ex
ample of Ombudsman institution in 
the whole world, one would find a 
remarkable preoccupation with de
tails and even minute details. This is 
necessary because without doing this 
it would not inspire necessary amount 
of public confidence. In view  of the 
existing elaborate administrative pro
cedures, I consider this to be an im
portant part of the functioning of this 
institution. If anything is done super
ficially, we might land ourselves in 
greater complication and difficulties. 
Therefore, it should be a thorough 
enquiry.
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About the second part of the ques
tion regarding Articles 32 and 226, the 
point to be considered is that any
thing that can be taken cognizance of 
by courts would not be taken cogni
zance of by this institution. Secondly, 
a declaration should be obtained from 
every person who lodges a complaint 
or grievance or allegation before the 
Ombudsman institution, before the 
Lokpal and Lokayukta. It should be 
incumbent on such persons to make 
a declaration that he has not gone 
to any court of law. he must make a 
declaration that the matter is not 
pending before a court of law. It 
should be treated as an affidavit so 
that if he has acted in any manner 
which is contrary to prescribed rules, 
he can be proceeded with.

SHRI AKBAR ALI KHAN: How 
can we prevent a person against 
whom a complaint is to be enquired 
into from going to an y court of law?

DR. L. M. SINGHVI: In actual 
practice the difficulties which are en
visaged may not present themselves 
in very large number. In most cases 
where a person has come to this in
stitution maktag a complaint, nor
m a lly  the Courts would not exercise 
any jurisdiction; in fact, they would 
be debarred from exercising any 
jurisdiction over this institution. Once 
a person has chosen a form of en
quiry, it should be allowed to pro
ceed. Even assuming that he has re
medies through a Court o* law, until 
the Court throws out a particular 
matter, you don’t know whether there 
is any remedy or not. Assuming that 
he has remedies in both forums, he has 
to make a definite choice for one of 
them. Even now many enquiries are 
conducted by departmental commit
tees. Articles 226 and 32 are not shut 
out b y  this legislation. I am quite 
sure th at when this particular B ill 
becomes law, the courts of the coun
try  will try to build up jurisprudence 
in which th ey  would not interfere 
with references pending before this 
institution. Even now, self-restmlnlng . 
procedures are built by the judiciary,

which does not entertain anything 
against pending matters before a do
mestic tribunal This is much more 
than a domestic tribunal. This is al
most an ultimate remedy that the 
members of the public can have.

SHRI A K BA R  A  LI KHAN: I am 
thinking of the person against whom 
the enquiry is to start. If he says that 
this matter which is a sort of alle
gation he would have it decided by a 
court of law, not by the Lokpal, do 
you mean to gay that the choice will 
be his? *

DR. L . M. SINOHVI: In matters 
of allegation, except those that are 
covered by the Prevention of Cor
ruption Act, the person concerned has 
no such option even at the present 
time. If the allegation against an 
officer is not covered under the Pre
vention of Corruption Act, he w ill not 
say that he w ill want to have it re. 
ferred to a Court of Law. In such 
cases enquiry committees are consti
tuted by the department concerned.
In cases of corruption where a spe
cific statute applies, I do concede that 
this difficulty would arise.

SHRI AK BA R  A LI KHAN: So far 
as the appointment o f Loicpal and 
Lokayukta is concerned, do you agree 
that the President in consultation 
with the Chief Justice and the Leader 
of the Opposition should appoint ffuch 
a person?

DR. L. M. SINGHVI: Except that I 
have suggested some changes which 
may appear on the surface to be 
minor changes but in fact they are 
substantially important.

Clause 3 on page 4 of the Bill says: 
“The Lokpal shall be appointed after 
consultation with the Chief Justice of 
Ingia and the Leader of the Opposition 
in the House of the People, or if there 
be no such Leader, a person elected 
;n this behalf by the Members of the 
Opposition in that House in auch 
manner as the Speaker may direct". 1 
havo suggested a small, but I tfaftak
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crucial, amendment, i have suggested 
that the Lokpal shall be appointed ‘in* 
consultation with the Chief Justice, not 
®̂ ter cow dilation. 'After consultatioij' 
is the term which has ben used to 
enable Executive of the country to do 
precisely what it likes. If it is ‘in 
consultation’ there would be greater 
authority for them. I would suggest 
that instead of ‘after* it should be ‘in 
consultation*.

MR. CHAIRMAN: In this matter 
should we route it through members* 
We have a Commi.tee of Petitions in 
the House, as you know.

DR. L. M. SINGHVI: I have made a 
very specific suggestion, and I would 
like to draw your attention particular
ly to page 5 of my memorandum in 
this connection. I have stated: “As I
^ n ceive  it, the institution of Lokpal 
and Lokayukta is essentially an ex
pended arm of the parliamentary 
[apparatus in the cause of redressing 
/ public grievances. Complexities of 
j modern administration, limitations of 
j  parliamentary procedure and modal!- 
I ties, increasing proliferation o,'
I administrative functions and the 

accompanying dangers of abuse of 
discretion and finally the immense 
public advantage of an impartial and 
objective apparatus for the investiga
tion and redress of grievance* and 
allegations all point to the pressing 
need for an institutional framework 
which finds a meaningful exp ressly  

( in the Bill. Obviously , the Lokpal 
and Lokayukta institutional complex is 
not founded <on the Civil Service ethos 
and orientation underlying the conseil 
d*etat in France, which has been • 
conspicuous success in its own way 
The Lokpal and Lokayukta idea which 
belongs to the parliamentary context, 
cannot afford to drift outside tho 
parliamentary constellation. That 
indeed is the concept implicit in the 
Bill. And therefore, I am of the view 
that while scrupulously and absolutely 
safeguarding the independence of the 
proposed set-up, we should neverthe
less provide- for effective links between

• the Lokpai institution and the Parlia
ment. t would respectfully . suggevt

that there should be Standing Commit
tee of the two Houses of Parliament 
to be known as the Joint Committee 
for Petitions and Public Grievance« 
which should be entrusted with the 
task of pursuing the implementation of 
th© recommendations of the Lokpal 
and the Lokayuktas and also of 
examining the explanations of the 
Government, if any, in cases where 
the Government have not implemented 
the recommendations. The relation
ship between the Lokpal and the 
Committee for Petitions and Public 
Grievances would be some what on the 
lines of the relationship between the 
Comptroller and Auditor General and 
the Public Accounts Committee. 1 
may add that precedents and examples 
for such an arrangement are not 
wanting.”

However, what you have been 
pleased to mention is a different 
concept, that is, the route for grie
vances should b© through the 
Members of Parliament to the Parlia
mentary Commissioner. If that is so. 
than I would not advocate the 
Grievance Committee, because if you 
have the same members making com
plaints or forwarding complaints then 
I think we should not have a commit
tee of Pa liament to look into the final 
outcome of how these complaints 
have b*eri dealt with. I think the 
object I have in mind is somewhat 
better because this enables this parti
cular committee to make reports and 
then to see to the observance and im
plementation of the recommendations 
made by the Parliamentary Commis
sioner; otherwise he would function 
in his splendid isolation. If they are 
not implemented, at the most Govern 
ment will lay on the Table of the 
House certain explanations which* in 
any case would be met with 
different and inconclusive reactions 
among the members. Therefore, it 
would not be pursued in an adequate 
way. I think. Sir, perhaps in our 
country this is a far more desirable 
modality to adopt, that is to say, 
Parliament ultimately concerning it
self with the-recommendations of the
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Lokpal and thereby becoming 
interested in due implementation of 
those recommendations or in examin
ing the reasons gfrven by the Govern
ment for not implementing these re
commendations rather than providing 
that Members of Parliament should 
forward the complaints to the Om
budsman. In any case, that is not 
such a great safeguard. As a matter 
of fact, men in public life have many 
pressures on them and therefore th'-y 
may very often be prevailed upon to 
forward a complaint without really 
coming to a judicial or quasi-judicial 
conclusion. There are other methods 
for the purposes of limiting the 
number of complaints but I think to 
start with if there are too many pro
cedural hurdles put in the way of the 
prospective complainant it may under
mine the confidence of the public in 
this piece of legislation and this is for 
worse than the other possibility. It 
should be easy for them to expedi
tiously deal with them. I think it is 
necessary, therefore, that instead of 
routing complaints and allegations 
through Members o f Parliament they 
constitute a joint committee of Mem
bers which is able to concern itself 
with the recommendations made by 
the Ombudsman from time to time ana 
then also to pursue it i-o a certair 
extent. In other countries, Mr. Chair
man, for example, in Sweden, the 
Ombudsman functions effectively not 
so much because of what he does but 
because of its very nature, operating 
as a chastener or as psychological 
controlling factor. Now, this, I don't 
think i« likely to happen in that de
cisive and ample measure in our 
country. In our country, I think 
unless we are able to enforce the 
implementation of the recommend- 
tions made by this institution, even 
pursue them through public pressure 
this may not happen, and therefor* it 
is necesseary that there should be <* 
committee such as I have urged vou 
to recommend. That might be a better 
way.

MB. CHAIRMAN: Your point !• 
that there should be a join*, 
committee.

DR. L. M. SINGHVI: Yes. My ub- 
mission is that a new joint committee 
on petitions should be constituted wi*b 
entirely new functions. You would 
notice, if a close study is made of the 
work done by the Committee? on Peti
tions— I would like to preface it by 
saying that I am one of those who are 
deeply committed to the Parliamentary 
form of government in our country—
I think you cannot ourlook the fact 
that the Committee on Petitions has 
not been particularly effective body. 
This is the feeling of those who have 
belonged to it, this is the feeling of 
those who have observed its working 
and studied it. I have made a close 
study of the work done and the re
sults achieved, and I am of the view 
that the Committee on Petitions which 
exists now is not a very effective body 
for the purpose for which it might 
have been conceived. I think that th«> 
joint committee of tha two Houses 
which will be a standing committee 
would function for more effectively 
like the Public Accounts Committee 
which examines the reports of the 
Comptroller & Auditor General. As  ̂
matter of fact, I think, there is a clos** 
nnd striking parallel between the 
function': of the Comptrollrr and
Auditor General and the functions of 
the Lokpal and Lokayuktas. As a 
matter of fact, what the Comptroller 
& Auditor General does in the field or 
finance, in the field of public grie
vances the Ombudsman should strive 
to do. I think it would be far better 
to have a committee which can pursu* 
the recommendations made by the 
Lokpal and Lokayuktas, otherwise 
what will happen is like this: for
example, the. Union Public Service 
Comm ission says something, makes 
certain recommendations and inspite 
of its recommendations, inspite of i*s 

, reports, something also is done by the 
Government. It is not done Always; 
but it is done occasionally. Even in 
these occasional cases there is not 
very much that is said on the floor of 
the House. Occasionally a Member 
may take up the complaint and the 
explanation of th e Government and 
may criticize the Government for
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what it has don© or failed to do, but 
as a matter of fact there is not a 
great deal of interest, there is not as 
much committed pursuit c f  the re
commendations made. So, like the 
Public Accounts Committee, let there 
be a Joint Committee on Petitions 
and Grievances, and it should be its 
primary and particular duty to see 
that the recommendations are im
plemented as far as possible.

SHRI S. SUPAKAR: Dr. Singhvi. I 
would pose some fundamental prob
lems which are very peculiar to our 
country. Unlike the Scandanavian 
countries and England we have too 
many parlies in our country and we 
have fond from experience "that in 
some States at least allegations and 
counter-allegations have been made. 
After the Santhanam Committee sub
mitted its report petitions with 
signatures of Mps have been pre
sented against the Ruling Party and 
after the Ruling Party has been 
thrown out of the power there are 
allegations against the new party 
that comes into power so that ulti
mately a condition has reached when 
practically nobody is left in th* 
State who can comiftarttf th^ respect 
after so much of mud throwing 
against the people who are really 
competent to run the Administration. 
In view of this if similar things occur 
after the Lokpal has been established 
and allegations are made against al
most all the Ministers because 
everything can come under the defini
tion of Allegation’ :

“ ‘allegation/ in relation to a 
public servant, means any affirma
tion that such public servant,—

<tii) is guilty of corruption, lack 
of integrity or improper con
duct in his capacity as such 
Public servant.”

Therefore, so far as the definition is 
concerned and so far as the scope of 
the duty and functions of the Lokpal 
arc concerned would you suggest any 
restrictions so that only those cases 
which are really fit— apart from the

political wranglings in the States or 
at the Centre— come under hi* 
jurisdiction?

DR. L. M. SINGHVI: The basic 
facts from which this question arisen 
are certainly facta which have to be 
taken into consideration. For 
example, the distinguished member 
has spoken of the climate of allega
tions and counter-allegations; the 
general state of public morals; th« 
fact that there are too many parties 
leading to certain temptatioins and 
inducements to add to this climate of 
allegations and counter-allegations. 
All this is true. As a mattes* of fact, 
it is my belief that this Institution if 
it works well should be able to clear 
the climate somewhat. Of course, I 
would not say that we can expect 
No, but it is necessary for us to take 
This to be a sine cure institution, 
into consideration the facts which are 
recognised in public life and which 
have been in certain cases demonstra- 
ed to be true. It is true that 
allegations and counter-allegations 
are made but once in a while these 
allegations of corruption in high 
places have been bome out by 
inquiries made by public authorities 
in which there is great deal of confl- 
denece. . it is very unfortunate. In 
Sweden after 1854* there has not been 
a single case in which Ombudsman 
had to inquire into an allegation 
against a Minister. It was the last 
time when he looked into the conduct 
of a Minister.

It is true that conditions differ 
from on© country to another and. 
therefore, some people have even 
cone to the extent of suggesting that 
since different conditions p iw a il let 
us not have this highly developed 
institution. I respectfully disagree 
with that view for the simple reason 
that because we are less developed ft 
is al] the more necessary t 0 safe
guard to climate of our public life, 
the context in which puBlfc morals 
exist. It is all the more necessary 
that when allegations are made and 
unlens they are Investigated these
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Allegations remain as question marks 
on the careers of the persons concern
ed— sometimes very unfairly so. With 
the existence of this institution when 
allegations can be inquired into at 
least the man can claim after the 
inquiries are over that he was in the 
clear. I have, Sir, taken pains to em
phasise at the end of my memo, 
randum: “The Lokpal-Lokayukta
set-up would really be both a swtrd 
and a shield. It could protect th»e 
Ministers and Civil servants from 
calumny and character-assassination. 
At the same time it is necessary to 
ensure that the institution does not 
undermine the morals and the confi
dence of the civil service and does 
not hamper or hamstring them in 
taking administrative decisions boldly 
and expeditiously. An error of 
judgement should, in no case, be per
mitted to be punished by those other 
officials or criticise who have had the 
advantage of attaining wisdom by 
hindsight. The basic Pastulate of 
thc proposed institutional framework 
is to help the common man who for 
want of resources is unable to obtain 
redress. The idea must always be 
to make the strong just and the just 
strong.” You w ill find in the Justice 
Committee's report in England— it 
was headed by Cir John Whyte whom 
I had the privilege of knowing 
personally and talking in great detail. 
He was the architect of the idea of 
Ombudsman in England— that there 
are areas in which courts and the 
judicial process offered no remedial 
process. Thesy cannot give any relief 
oven if they so desire because the 
laws do not exist to cover each situa
tion- The movement for Ombunds-
man arose after the Crichle Down
case which demonstrated the above
fact. Secondly, in several cases the 
man without resources finds it impos
sible to pursue a remedy. So because 

the difficulties of the common man 
should have such an institution 

which will make available cheap and 
easy remedies. This is, I think, the 
basic pastulate and, therefore, what I 
am suggesting is that the Lokpal 
should not function in a partisan way

and should not lend support to this 
party or that party.

Then the basic thing will comc 
down to the choice of the man who 
happens to occupy this position. I 
for one am a great believer in the 
personal factor. As a  matter of fact 
no institution can function effectively 
if the man who occupies that status 
is not worthy of the objectives 
sought to be obtained. Therefore, 
only the best and the atleast persons 
should be entrusted with the working 
of this institution. If that is done 
many of the difficulties and appre
hensions that are now in our mind 
would not have any chance of 
materialising in actual facts.

SHRI S. SUPAKAR: Next comes
the problem of implementation of the 
recommendations of the Lokpal and 
Lokayukta. We have to make the 
recommendations for the Government 
to implement them. Now when the 
stage of implementation comes, then 
there is a scope of its coming into 
conflict with Articles 31 f  and also 
thc Writ Articles 220 & 32. At thai 
stage, is it not possible or necessary 
to modify these Articles?

DR. L. M. SINGHVI: No, not at 
this stage. I answered a part of this 
quesetion while I was answering 
Mr. Akbar Ali's question. It may be 
necessary after we acquire some 
experience of how judiciary functions 
in these matters and that is w h y  I 
suggested that after one or two years 
or three years we must have a high 
power committee of Members of 
Parliament and Jurists to look into 
the working of this piece of legisla
tion. As a matter of fact it is my 
personal feeling that in the working 
of legislation, in most of the fields, 
once legislation is enacted, it is un
fortunate that the legislators do not 
concern themselves as to how it Is 
being administered. The Parliament 
and the legislators must concern 
themselves with the working of 
legislation, but particularly in the 
case of this enactment after it is on 
the Statute Book, a Review Committee
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would have to be set up to go into 
various questions which would arise 
as a result of our experience to see 
to this enactment.

SHRI S. SUPAKAR: The Lokpal
and Lokayukta have to consider 
questions which are political, 
administrative and judicial in nature 
— all the three.

DR. L. M. SINGHVI: I would not 
Ray ‘political* but I would agree with 
the rest.

They may be public questions but 
not questions of politics.

SHRI S. SUPAKAR: Would you 
like to prescribe any minimum quali
fication for the person to be appointed 
as Lokpal or Lokayukta?

DR. L. M. SINGHVI: For this office,
I would prescribe the highest quali
fications. But I do not think prescrip
tion of qualification would necessarily 
secure the results we have in mind, 
though prescribing certain qualifica
tions may be useful and necessary 
but this is not all. But whatever be 
seen in this novel device which has 
been suggested by the ARC which is 
a worthy contribution to the institu
tional thinking would work in such 
a way that the choice of the man 
would be motivated by no other 
consideration than the highest public 
good. You should really secure a 
choice which is unimpaired by 
political motivation. The appoint
ment of the highest intellectual and 
the ablest person should be made, 
I would not like to limit to a man in 
the field of Law though I myself 
belong to that field. I should say it 
should be open to the best man in 
the field of Law and Administration. 
For example, the retired Comptroller
& Auditor General might be a very 
good choice for an office like this or 
a former Chief Justice or a leading 
law yer may be a good choice.

It should not be an office under 
the Government. That is not what it 
is supposed to be.

For appointment, experience at the 
. bar of experience as a judge should 

not be the only criteria. It should 
be open to distinguished administra
tors.

My fear is that the executive has 
somewhat greater prospect of access 
to such a person and that is where I 
think thig Committee would have to 
exercise utmost caution in their 
judgement. Care should be taken of 
the perversions of human mind. It 
is not possible to take care of all that. 
All you can hope is that the choice 
made by this Committee would be 
one which is above partisan 
consideration.

SHRI SHAM SUNDER NARAIN 
TANKHA: Shri Singhvi is of the
opinion that a Committee something 
like the Public Accounts Committee 
should be formed. In the working 
of the Public Accounts Committee, 
the Comptroller & Auditor General 
during the course of his scrutin3r nf 
the papers of the various Depart
ments comes across certain 
irregularities which he collects 
together. He places them in a Report 
of the Department which is automati
cally transferred to the P.A.C. The 
P.A.C. together with the C.A.G. goes 
into all the aspects of the matter and 
then they come to some conclusion* 
Is it your intention that the Lokpal 
should not report to the President but 
he should report to the Parliament 
and that report of his should go 
before a Parliamentary Committee?

DR. L. M. SINGHVI: That is pre
cisely my intention.

SHRI SHAM SUNDER NARAIN 
TANKHA: Is it not so, that after the 
scrutiny, if necessary, the Committee 
may hear further witnesses also as 
is done by the Public Accounts Com
mittee?

DR. L. M. SINGHVI: It is not 
contemplated in the Act.
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SHRI SHAM SUNDER NARAIN 

TANKHA: Therefore, whatever
conclusions are arrived at may be 
forward to Parliament and Parlia
ment will then deal with them and 
during this process some such stage 
will have to be provided where after 
the presentation to the Parliament, 
the Government will see what action 
it is prepared to take and where it 
finds that it is not prepared to take 
any action, it should have to explain 
its point of view.

DR. L. M. SINGHVI: No, Sir. Last 
part— I do not contemplate it. Before 
the report of the Lokpal or Lokayukta 
is presented to the Committee, a copy 
of the report is sent to the Govern
ment who would submit its explana
tion t0 th-e Committee which w ill 
then in consultation with the Lokpal 
prepare its report for submission to 
the Houses of Parliament. That is 
what I conceive.

SHRI SHAM SUNDER NARAIN 
TANKHA: That is a slight departure 
from the procedure adopted by the 
Public Accounts Committee.

I would like to know what your 
view is. Have you said that provi
sions made in the Bill regarding ap
pointment of Lokpal should remain 
in the manner in which they are pro
vided.

DR. L. M. SINGHVI: I have sug
gested certain changes in Clause 3 of 
the Bill. I would draw your attention 
to the page 4 of my memorandum. I 
'ave stated there that in Clause 3 
(page 4) of the Bill, line 6, the follow
ing should be substituted:

M<a) The Lokpal shall be ap- 
» m ted  on the recommendation of 
a Committee consisting of the 
Prime Minister of India.”

And then it goes on, the Chief Justice 
of India and the Leader of the Oppo
sition in the House of the People. Now, 
it is my view that the Prime Minister 
of India should be a Member of this 
2981 (E) L S — 13.

Committee. The present position i l  
this. The Chief Justice of India and 
the Leader of the Opposition in the 
House of the People make a recom
mendation. It is obvious that this 
would be sent to the President, who, 
it is expected, would act on the aid 
and advice of the Council of Ministers. 
That is bound to happen because that 
is the view the Presidents have taken 
so far with a few exceptions in a few 
stray cases. It would oe noticed, it 
is really interesting to notice, that the 
proviso does not make any provision 
for the advice of the Government of 
the day. I would not like that the 
Government is not consulted. Nor is 
that the intention of the Bill. The 
intention of the Bill is this. Govern
ment of the day has the final word in 
the choice. I would not like that but 
I would like a committee consisting of 
the Prime Minister, the Leader of the 
Opposition and the Chief Justice of 
India, to make a recommendation as 
a committee which should be submit
ted to the President and which should 
be considered as binding on President. 
That is what I am suggesting. The 
Bill as framed at present signifies that 
the Chief Justice and the Leader of 
the Opposition would make a recom
mendation to the President and then 
the President w ill made the appoint
ment. In clause 3 it is in the reverse 
order. That is how it w ill actually 
happen. Clause 3(1) of the Bill says 
that ‘For the purpose of conducting 
investigations in accordance with the 
provisions of this Act, the President 
shall, iby warrant under his hand and 
seal, appoint a person to be known as 
the Lokpal and one or more persons 
to be known as the Lokayukta or 
Lokayuktas’. He should be appointed 
under the hand and seal of the Presi
dent He is the appointing authority 
for such persons, after consultation 
with the Chief Justice of India and the 
Leader of the Opposition in the House 
of the People, or if there be no such 
Leader, a person elected in this behalf 
by the Members o? the Opposition in 
that House in such manner as the 
Speaker may direct. Then, if I may



use the expression, there is a brooding 
presence of the Council of Ministers 
headed by the Prime Minister behind 
tnat appointment, but the Bill does 
not exclude that. I would like their 
presence to be more explicit and the 
Prime Minister to be made a member 
of the Committee, which, as a Com
mittee, makes a recommendation to 
the President which is binding on the 
President, rather than the Prime 
Minister being in the ultimate position 
to choose the person to be appointed. 
Now, as framed, clause 3 can be inter
preted to mean two things. One thing 
is this: all that is necessary is that the 
Chief Justice and the Leader of Oppo
sition would be asked, ‘whom do you 
want?* The words used are ‘after 
consultation', not In  consultation with’ 
not ‘on the recommendation of’— the 
words used are ‘after consultation 
with*. They w ill be asked “Who do 
you think should be appointed?” In 
terms of the strict interpretation as 
framed in the Bill, all that the C hi:f 
Justice or Leader of the Opposition 
could do in this case is to suggest 
names or to indicate that such and 
such a person should not be appoint
ed— but the decision would naturally 
be that of the President as aided and 
advised by the Council of Ministers, 
headed by the Prime Minister. So, 
what I suggest is very much better 
than the present position. Let him or 
her be on this committee which w ill 
make recommendation to the Presi
dent which should be considered as 
binding. In choosing this person, if 
allegations are made against the Prime 
Minister, and I think, these are bound 
to be made because politics makes tke 
office very much vulnerable, if the 
Prime Minister acta in a Committee, 
the Committee w ill not be so vulner
able, and this w ill fortify the appoint
ment of the person.

SHRI C. C. DESAI: What is the 
guarantee that the recommendations 
of the committee w ill be accepted by 
the President? The Prime Minister 
w ill say, no.

DR. L. M. SINGHVI: A s between
the two alternatives of ieaving the 
Prime Minister outside this Commit
tee and having the Prime Minister on 
this committee, I choose the alterna
tive of having the Prime Minister on 
this Committee because there is even 
in public life the doctrine of equitable 
estoppel. If the Prime Minister is 
Member of this committee and some
thing happens and she or he goes back 
on the recommendation the other per
son, at least one person, is not bound 
to keep silent and he w ill then be able 
to comfort the Prime Minister with 
an embarrassing situation. That i9 
where I find greater safety in relying « 
on a provision which makes the Prime 
Minister a Member of the Committee 
rather than keeping the Prime Minis
ter out of the committee.

SHRI BALACHANDRA MENON:
It is a domestic enquiry, you have 
said. . .

DR. L. M. SINGHVI: No, what I said 
was domestic enquiry is protected 
from Judicial process to an extent if 
it is not covered by the Prevention of 
Corruption Act.

SHRI BALACHANDRA MENON:
I have followed what you have said. 
We have the right to recommend. The 
matter is taken up by the Committee 
of Parliament and again the politics 
comes into play. The programmes an̂ - 
policies of various parties are there. 
Will it be possible for any person to 
take action, say, in case of corruption 
against a Minister? Now, what would * 
happen? Will it not be better that, at 
a certain stage, with the permission 
of our Parliament, this Lokpal himself 
becomes something like a Judge? 
Should we not make a provision like 
this? We should not allow it to be a 
plaything of political parties. He gets 
the permission of Parliam ent He 
becomes something like a Judge and 
Ida decision is final W ill not that be , 
better than the machinery which you 
have suggested? I do not know whe- n 
ther I have made myself clear. ’
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DR. L. M. SINGHVI: I have faith 

in politics. There is no one who can 
believe in democracy and not have 
faith in politics. Therefore I think 
ultimately one would have to have 
faith in politics, the calibre Of politi
cians, their sense of responsibility and 
appreciation of public duties. Mr. 
Chairman, I know that the highest 
crimes are judged by a team of jurors. 
On what considerations? These are 
men who are not armed with any spe
cialised knowledge of law, and yet 
their verdict of a person being guilty 
or not guilty is binding on a judge. 
Why is this so? There is a very 
fundamental principle involved here. 
The principle is this. The layman 
ultimately is the arbiter of his destiny 
and the politician is the representa
tive of the laymen. It is true that 
politicians have not always behaved 
with due sense of responsibility, but 
then, Mr. Chairman, who has? After 
all, minor lapses in one’s conduct can 
take place anywhere. In this parti
cular case, why I would not opt for a 
rigid judicial institution is because 
judiciary would act in a far more rigid 
way. Then you would not need this 
Bill at all. If you want something 
like that, I would have suggested some 
better devices. There is, for instance, 
a supreme administrative court which 
you find in Germany or the Counsil 
d'etat in France which functions as the 
administrative authority for review. 
It has not merely jurisdiction to make 
recommendations, but also the juris
diction to effect annulment of deci
sions. Their jurisdiction to annul goes 
much farther than the contemplated 
jurisdiction to make recommendations 
here.

The Lokpal-Lokayukta is an institu
tion which belongs really to the Par
liamentary constellation. This is an 
institution which is intended largely 
for the redress of public grievances 
for which after all the Parliament it
self exists. That is the raison d'etre; 
that,is the whole purpose for which 
Parliament exists. You would recall 
feat the Constitution itself makes 
■sveral provisions in respect of griev

ances and the redressal thereof. W t 
have, I think, in these twenty y e a n  
advanced further in this direction. II 
grievances have to be redressed, one 
could say that it is the essential duty 
of Parliament. Therefore, I think 
this institution should have some link 
with Parliament. I am not suggesting 
that Parliament itself should exercise 
judicial powere. B y  its very nature 
judiciary will not be able to go into 
questions which are sought to t>e 
covered by thia.

SHRI BALACHANDRA MENON: 
Let Lokpal have all those powers; I 
have no objection. If he feels that 
there is a question which should be 
taken up and a decision given, why 
should he refer it to a committee 
which will naturally consist of repre
sentatives of political parties? In that 
committee the matter will be decided 
on the basis of majority-minority. 
That question will come in. Yo» 
know the mud-slinging that is taking 
place today. ‘Therefore, only m ex
traordinary circumstances..

DR. L. M. SINGHVI: My under
standing of the norms of working of 
Committees is— I do not say that these 
norms are always adhered to, but they 
should be adhered to-^slightly differ
ent. Participation of members to 
the Committee must necessarily cat 
across Party lines. When I was a 
member of the Lok Sabha, I found 
that on occasions there were certain 
Party pressures. I think Parliament, 
as an institution, must resist any 
such pressure from the Parties while 
Members of Parliament are function
ing in Committees. There, they should 
have complete freedom. That ia the 
whole rationale of the Committee sys
tem. If the Committee has to func
tion on non-Party considerations, you 
have to appoint the highest people in 
Parliament known for their ability 
and integrity to this Committee. Then 
I do not think that they would tend 
to lend their support to any mudsling- 
ing or any partisan consideration. I 
would reiterate the proposition that 
the Lokpal and Lokayukta, thoujgb 
they would function as links with this 
Committee, are not subordinate to this



Committee. Those are independent 
holders of office on par with holders 
of Constitutional offices.

In the matter of impeachment, as 1 
have already pointed out in my memo
randum, the provisions made in the 
Bill undermine the authority and in
tegrity oi Lokpal and Lokayukta, if 
the system which is adumbrated in the 
Bill is finally approved by this Com
mittee and the two Houses of Parlia
ment . My opinion is that you must 
provide for a procedure identical to 
the procedure adopted in respect of 
impeachment of Judges. Article 124 
lays down a special procedure for that 
purpose. You will find that this Bill 
makes provision for enquiry into the 
conduct of Lokpal and Lokayukta very 
much on the lines of a very pernicious 
provision which was contained in the 
Judges Iquiry Bill when it was first 
Introduced in the House. Then I 
and distinguished member, Mr. H. V. 
Kamath, fought against that particular 
provision and ultimately that was ref
erred to the Select Committee. I am 
proud to say that true to the traditions 
of Parliamentary democracy in this 
country, the Select Committee did not 
consider it appropriate to accept the 
Bill as introduced by the Government. 
They found that the procedure provid
ed there would confer uncanalised, 
un-restricted arbitrary powers on the 
executive of the country to go into 
the conduct of Judges and this would 
undermine the independence of the 
judiciary. The Bill which was recent
ly passed by the House was changed 
very substantially from the one which 
was then introduced. Unfortunately 
that very provision which was thrown 
eut by the Committee and the House 
finds sneaking presence in this Bill. 1 
would very respectfully submit that 
this would be a kind or Damocles1 
Sword over the head or the Lokpa! 
and Lokayukta and would destroy the 
very purpose of this institution and 
the very basis of its independence and 
impartiality. I  have actually men
tioned tills in my memorandum. May
I draw your attention to ©age 8 
clause 6 of the Bill which reads:

Subject to the provisions of arti
cle 311 of the Constitution, the 
Lokpal or a Lokayukta may be 
removed from his office by the 
President on the ground of mis
behaviour or incapacity and on no 
other ground:

Provided that the inquiry re
quired to be held under clause (2) 
of the said article before such re
moval shall be held by a person 
appointed by tho President, being 
a person who is or hai  been a 
Judge of the Supreme Court of 
India or the Chief Justice of a 
High Court. x

The person appointed under the 
proviso to sub-section (1) shall 
submit the report of his inquiry 
to the President who shall, as 
soon as may be, cause it to be laid 
before each House of Parliament.

You would find that in clause 6 the 
iLokpal is put more or less on the 
footing of any civil servant in this 
country and his only safeguard is 
Art. 311.- As a matter of fact, I think 
that is demeaning that high office. My 
submission is that in a case like this, 
the President may in the given cir
cumstance threaten any Lokpal or 
Lokayukta with the appointment of 
such a Commission of Inquiry. That 
is aufftcient to destroy a man's reputa
tion. This is a power sought to be 
given to the Executive. I submit that 
this is arbitrary, uncanalised, un
trammelled and unfettered, and there
fore it destroys and undermines the 
concept of this Bill. This is one pro
vision which goes ill with the whole 
idea of Ombudsman and which, If 
adopted, would reduce the institution 
to nothing more than a mere addi
tional institutional advice not effec
tive enough and not respected enough.

SHRI C. C. DESAI: In Clause 3, we 
are talking of appointment of Lokpal. 
Certain suggestions have been made 
by Dr. Singhvi also. Would it not be 
better to Use the words ••that the Presi_ 
dent shall appoint in his personal dis
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cretion so as to oust the discretion of 
the aid and advice."

DR. L. M. SINGHVI: I have con
sidered this alternative.

SHRI C. C. DESAI: Should it not 
come before the Government of the 
day?

DR. L. M. SINGHVI: Though it may 
appear to be a better provision, I 
would draw your attention— I am glad 
that the hon. Member asked me this 
question— that if this is a question of 
conferring a power and if it is put 
down in this legislation, even then is 
the President bound by the aid and 
advice of the Prime Minister and his 
Council of Ministers? No legislation 
can possibly change the constitutional 
effect or the understanding of the 
constitutional effect. On this also 
opinions differ.

SHRI C. C. DESAI: According to
the Constitution, there is a provision 
where in certain cases, the President 
can act in his discretion without ref
erring to an aid or advice of the 
Council of Ministers.

DR. L. M. SINGHVI: You know
Mr. Chairman there are many persons 
in this country— many distinguished 
and eminent jurists in this country—  
who believe that it is possible for the 
President to act without the aid and 
advice of the Council of Ministers at 
least in certain circumstances. How
ever, this is not the view taken by the 
last three Presidents. A  controversy 
arose in the matter of assenting to the 
Hindu Code Bill and you would find 
that the President Dr. Rajendra 
Prasad at that time did not wish to 
assent to this Bill. He expressed his 
difference of opinion by writing a 
letter to the Prime Minister. This 
has now been published. He had stat
ed that he had the right not to assent.

SHRI C. C. DESAI: That is specifi
cally put In the legislation.

DR. L. M. SINGHVI: Even so, at 
that time, the Attorney General, Mr. 
Setalvad advised the President as well

as the Government that the President 
had to act in this case on the aid and 
advice of the Council of Ministers, 
Now, that advice may or may not be 
correct; and it is possible to take an
other vie\y. The point is that in the 
present state of things that obtain in 
this country, is it possible to bind any 
President by any mandate- in a legis
lation? If there is a contrary man
date in the Constitution, the President 
is to function on the basis of that man
date in the constitution the aid and 
advice of the Prime Minister and the 
Council of Ministers. That is why I 
think that would be a very precari
ous kind of a provision which may or 
may not offer solution for the inten
tions which we have in mind. That 
is why I mentioned that the Prime 
Minister should herself or himself be 
a member of the Committee so that 
the selection of the Committee would 
be final and binding.

SHRI C. C. DESAI: What is the 
procedure that you think should be 
suitable here whether the grievance 
should be brought to the notice of the 
Lokpal and Lokayukta by Members of 
Parliament in their individual capa
city?

DR. L. M. SINGHVI: I would pre
fer that a Joint Committee should be 
constituted. I have submitted that if 
there is a Joint Committee of Mem
bers of Parliament, then grievances 
should not be forwarded by Members 
of Parliament; because you belong to 
certain fraternity, you have access (o 
certain things. Access i3 very import
ant in this matter.

SHRI C. C. DESAI: The Committee 
will have to sit from day to day as 
there may be so many cases of com
plaints.

DR. L. M. SINGHVI: Not necessari
ly  so. But, it may have to work hard 
to begin with until we have found a 
situation where the administration 
itself is such that the need for 
complaints is reduced. This mar 
take a long time. I  think it i? true 
that the Committee may have to work 
very hard. But, by and large, when



th* Committee starts, functioning more 
and more, they w ill lend support to 
the LokpaTg recommendations. The 
Committee w ill pursue the recommen
dations. They w ill also call for the 
explanations so aa to know whether 
he may find it worthwhile to pursue 
the investigation,

SHRI C. C. DESAI: If the Lokpal 
makes a recommendation that he 
agrees with the Committee that the 
matter need not be examined, what 
solution can there be? 1

DR. L. M. SINGHVI: I only say that 
the Joint Committee will not examine 
afty complaints at the initial stage. 
They will look at the recommenda
tions of the Lokpal and after the re
commendations are made, they Should 
he communicated to Government who 
w ill send their explanations.

ICR. CHAIRMAN: It is just like an 
Audit Report.

SHRI C. C. DESAI: It would be an 
investigating agency which would be 
used by the Lokpal for Investigation 
into the cases.

DR. L. M. SINGHVI: This is a very 
important question particularly in a 
country like ours where the iacts are 
not always visible or readily admitted. 
They are like 9/lOth of an iceberg 
"Which is beneath the surface of the 
water. Pacts have to be found out. 
In order that the facts may be found 
4 ttd in order that the institution may 
1m able to function effectively, it 
rfiould be able to have the aid and 
gsaistance of all public authorities.

It should also have an agency of in- 
?Mtigation entirely of its own and to 
supplement its agency of investigation,
II Should also be able to use the other 
fftblic agencies on a specific basis. It 
jfe>uld verify the facts. I think it is 
mttemary for tfiis institution to func
tion 40 effectively and I hope that Par
liament will not grudge any money 
tfcat it appropriate* for i t  Unless you 
gtre them ample resources and ample 
atfd competent stall you cannot expect 
tfce results f rom aft Institution like 
tiii.

SHRI C. C. DESAI: I tried to find 
out how the name of Lokpal and 
Lokayukta has some to be used. Could 
we know what is the meaning of it? 
The hon. Home Minister has used this 
without knowing the real meaning.

DR. L. M. SINGHVI: The distinguish, 
ed Member of this Committee knows 
that at one time I moved a Resolution 
in the Lok Sabha. It was drafted as 
most resolutions are drafted while one 
is pre-occupied with a number of other 
things, but I gave considerable thought 
to the question of name and as to 
what it should be. I did not w ant to 
call it ‘Ombudsman*, Then, as I men
tioned, I might recall what the late 
Prime Minister, Shri Jawaharlal 
Nehru said viz., “In what zoo doea 
this animal live?” He did not And 
the word easy to understand. I kept 
on sending him a lot of literature. 
And to my gratification, he became an 
admirer of this institution after he 
knew about it. My inspiration came 
from the word ‘Ombudsman’. There 
is Ombudsman in Sweden and in 
Denmark. But, the word used in 
England is 'Parliamentary Commis
sioner*.

I wanted something between a 
‘People's Tribunal* and a ‘Parlia
mentary Commissioner*. Parliament
ary Commissioner must be linked with 
Parliament. As I conceived, it m u4 
be an extended arm of Parliament but 
at the same time, I wanted to reflect 
the public confidence, to describe it as 
a kind of tribune to which the public 
would look to. “Lok” is a word in 
our country which is used for the 
people e.g. Lok Sabha. This is a well 
known word. Ayukta means Com
missioner— the person who is carrying 
out the commission. Ayukta is not an 
agent; ayukta is carrying out or exe
cuting independently a commission tfc 
befuflf of somebody. Lokpal means a 
People’s Commissioner; Lokayukta is 
the word which is often used for 
commission. Commissions are called 
ayuktas. I coined this word in order 
to reflect the concept that this would 
be an extended arm of Parliament and 
wouto be the People’s Tribunal. There

in
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fore, I thought that the word Loka
yukta and its later adaptation 
“Lokapal” are the proper expressions 
for this kind of institution.

SHRI C. C. DESAI: On page 4 of his 
memorandum he has said that he 
would like to supplement when he 
tenders evidence or submit additional 
material. We w ill be happy if  it 
would be possible for him to let us 
have additional material, particularly 
specific amendments to this Bill, before 
we take up clause by clause conside
ration towards the end of September, 
especially because Dr. Singhvi is a 
knowledgeable person in regard to 
Ombudsman and we have not been 
able to come across such a knowledge
able person as Dr. Singhvi. We will 
be grateful if he could let us have 
this additional material and specific 
amendments before the middle of 
September.

DR. L. M. SINGHVI: I will be very 
glad to do that. I have already sub
mitted many of the amendments which 
I have referred to and there will be 
others which I will submit. I am also 
glad to submit additional literature on 
this subject particularly because there 
is very considerable literature on this 
subject. When I started this campaign 
in 1962 there was very little literature 
available. Thereafter the world has 
been— what my hon. friends and scho
lars interested in this institution would 
call— overwhelmed idea. It is a popu
lar concept which has caught the ima
gination of the people throughout the 
world and having engaged in— what I 
would call,— Ombudsmanship for these 
6 or 7 years actively, I have now col
lected a very comprehensive bibliogra
phy on the subject and I will be glad 
to furnish it to this Committee except 
that I cannot supply 30 copies.

MR. CHAIRMAN: One copy will be 
sufficient.

H. H. MAHARAJA P. K. DEO: We 
have been greatly benefited by the 
evidence of a distinguished authority

the subject. I would draw his at

tention to page 15 of the Bill, clause 
17(2) which says:

“The President may, by order in 
writing and after consultation with 
the Lokpal* confer on the Lokpal 
or a Lokayukta such powers of a 
supervisory nature over agencies^ 
authorities or officers set up, cons
tituted or appointed by the Cen
tral Government for the redress of 
grievances and eradication of cor
ruption.”

As you know, the Central Vigilance 
Commissioner takes the aid of flhe 
various vigilance units that have been 
set up in the various Ministries for 
the purpose of investigation. As you 
know these various units are under 
the administrative control of the 
various Ministries and they are res
ponsible to the Secretaries and through 
the Secretaries to the Ministers. 9o, 
he cannot say that they could act in 
an independent way and in this regard 
may I suggest that as they are going 
to aid the Lokpal for the purpose of 
investigation, they should be absolu
tely independent and they should be 
directly responsible to the Lokpal and 
not to the Departmental heads for 
their promotion, service conditions etc. 
Take the case of CBI. It is under the 
administrative control of the Home 
Ministry. Suppose there are serious 
charges and allegations against the 
Home Secretary or the Home Minister, 
the Lokpal cannot possibly entrust the 
work of investigation to the CBI be
cause its finding may not be independ
ent. In the circumstances I would like 
to have the views of the distinguished 
witness regarding my proposal that all 
the various agencies and instruments 
of investigation should be absolutely 
independent from tbe executive and 
they should be directly responsible te 
the LokpaL

DR. L. M. SINGHVI: I agree and I 
have already mentioned earlier that 
we must have an agency which is res
ponsible to the Lokpal and Lokayukta 
and not to the Government, but, pee» 
hape— I hope this will be so— the Lok
pal and Lokayukta will not have
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enough work for an over-organized 
investigating agency and, therefore, 
there may be occasions when it m ay 
want to use in addition to its own 
agency of investigation other agencies 
which exist. In the circumstances 
which the Hon*ble Member pointed 
out, of course, the Lokpal and Loka
yukta would not use such an agency. 
There may be other cases where it 
may want to use as a supplemental 
agency, agencies like CBI. If it does 
so, I do not see any harm in it 
particularly because finding out facts 
and discloure of actual facts is the 
most important aid for the function
ing of this institution. The Lokpal 
may not at all times have such a big 
organization as to be able to aid it in 
all respects in the matter of investi
gation. Therefore, this is what I con
ceive to be supplemental and additio
nal agencies available to it. For ex
ample there are many redress proce
dures provided in the Government it
self. It is a good thing because the 
existence of such an institution pro
duces *a result in the Government. 
They would themselves think that they 
would not want the Lokpal to go into 
the matter and pass strictures against 
them; they do not want to be put on 
the mat by the Lokpal. If there are 
such grievance procedures and such 
bodies and if they can report to the 
Lokpal as to what they have done, I 
see no harm. Lokpal is still indepen
dent and is still having an indepen
dent agency to report to it and these 
would function as an additional aid.
I would only agree with the distin
guished member that this would 
be only supplemental and additional 
aid and not exclusive aid at the dis
posal of the Lokpal.

H. H. MAHARAJA P. K. DEO: To 
put an end to this diarchy, if I would 
suggest that thp entire CBI organisa
tion is placed directly under the con
trol of the Lokpal, how w ill it func
tion?

DR. L. M. SINGHVI: I would not 
support that proposal for administra
tive reasons. It w ill create a number 
of administrative problems* CBI w ill

be required for a number of purposes 
other than investigation of allegations 
before the Lokpal and the Lokayukta. 
CBI is a general investigating agency 
but on any matter the CBI is entrust
ed with the investigation, CBI shall be 
answerable to the Lokpal and Loka
yukta. I would say that. But to 
make the CBI a subordinate and in
tegral investigating organization of the 
Lokpal is fraught with a number of 
administrative complications and diffi
culties. I would, therefore, not sup
port it.

SHRI FURNANAND CHETIA: We 
have heard patiently your various 
suggestions about the provisions of 
the Bill. Rightly or wrongly there 
has been an impression gaining 
ground in the country that there is 
corruption in high places and I think 
you are one of the persons who ori
ginally thought of the desirability of 
bringing such a legislation as is 
brought now. There was the Santha
nam Committee and there were 
many Commissions of Inquiry. But 
there is one important aspect which 
I want to know from you. In the 
present Bill Ministers have been in
cluded. That should be there. They 
should not be excluded from the per- 
view of inquiry., Would it not be 
desirable to make a provision that 
th e . Lokpal should make an Inquiry 
and then Chief Justice of the Sup
reme Court and Lokpal combined to
gether constitute -a court of inquiry. 
And then their final decision against 
the allegations on Ministers the Gov
ernment w ill . implement decisions. 
How do you like this idea?

DR. L. M. SINGHVI: There are two 
difficulties in this. One is that any 
such extraneous conferment of addi
tional political jurisdiction on the 
Chief Justice or the Judges of Sup
reme Court is not binding on the Sup
reme Court. The present incumbents 
may accept, but the future Judges may 
say that they will not perfonn these 
functions because these are not the 
functions intended to be performed by 
the Chief Justice and the Judges of the 
Supreme Court as laid down in the
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Constitution. For example, in the 
Press Council Act, we have made a 
provision that certain nominations 
have to be made by the Chief Justice 
of India. I happened to be a member 
of that Committee at that time. The, 
Chief Justice who happened to occupy 
that position at that time said that it 
was all right. He accepted the respon
sibility of making such nominations. 
But his decision will not bind his suc
cessor. At a future time a Chief Jus
tice might say: “I am not required
to perform these functions; this is none 
of my business.” Then you are left 
with a kmd of vaccum. A  number of 
such difficulties may arise. In one 
particular instance, when allegations 
against a Minister of Central Govern
ment were referred to a Judge of Sup
reme Court considerable amount of 
legal objections and constitutional 
objections were raised. I refer to the 
case of Shri K. D. Malavia which was 
enquired into by Mr. Justice S. K  Dae, 
one of the most eminent and disting
uished jurists; he constituted an infor
mal one man commission of inquiry. 
There was considerable objection to 
this procedure. The objection was a 
very fundamental one. It was said 
that even the Prime Minister has no 
right to ask any judge of the Supreme 
Court to be his legal adviser.

Of course, in this case it is possible 
to confer additional judicial functions 
on the Supreme Court by means of 
a statute or the Constitution or a spe
cial court of complaint can be set up 
when it comes to deal with allegations 
against Ministers. I agree that this 
might be one possible way out. But 
I don’t see why it would be particu
larly necessary to do so. After all, 
the Ombudsman whom you are going 
to appoint, you would normally trust 
him with performance of such impor
tant functions. No distinction need be 
made which might be considered in
vidious in respect of Ministers. A 
Civil Servant placed in a high position 
may also say that the Special Com
mittee with the Chief Justice and Lok
pal should look into the complaints

against him- Why should it be con* 
fined only to the Ministers? Since you 
are going to arm this particular insti
tution with only recommendatory 
functions, to provide any further unit 
of hierarchy, I think, would serve no 
particular purpose. I think it would 
make it top heavy and unnecessary. 
As long as you choose the man with 
great care and caution and above par
tisan consideration, this man should 
function not for any popularity or for 
partisan consideration and the interests 
Of all concerned should be safeguarded. 
The man whom you are going to 
choose as Lokpal will be equivalent in 
rank .to that of the Chief Justice of 
India. That is why his removal also 
should be regulated by the same pro
cedure as is prescribed for the removal 
of Judges of Supreme Court and High 
Court.

SHRI PURNANAND CHETIA: So 
far as the Government servants are 
concerned, if there is any injustice 
done to them in whatever case it may 
be, they can appeal to a Court of Law. 
But in case of Minister, there is no 
such redress.

DR. L. M. SINGHVI: In this, the 
highest court of appeal is Parliament. 
They can appeal to Parliament. If it 
satisfies the sense of propriety of Par
liament that is good enough. In public 
life there can be no bigger discipline, 
no higher discipline than the discipline 
of the esteem in which one is held, 
the reputation one enjoys, the support 
one is able to command in the Parlia
ment. After all. the Parliament is a 
very august body, as august as any 
institution you can conceive of.

SHRI BHOLA NATH MASTER: In 
Clause 17(2) it is stated that the Pre
sident may by order in writing and 
after consultation with the Lokpal, 
confer on the Lokpal or a Lokayukta 
such powers of a supervisory nature 
over agencies, authorities or offers set 
up, constituted or appointed by the 
Central Government for the redress of 
grievances and eradication of corrup
tion. It is probable that the Grievan
ces Commissioner w ill come under
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Lokpal and other vigilance agencies 
■will be abolished. Will it be possible 
for the Joint Committee of Parliament 
4o look into such voluminous work?

DR. L. M. SINGHVI: I am glad that 
this question has been asked. On 
pagje 6, in para 2 of my memorandum 
I have given my tentative views. I 
have said: “I am of the view that
the possibility of integrating the vigi
lance functions at present exercised by 
the Chief Vigilance Commissioner 
within the Lokpal and Lokayukta 
framework should be explored. In 

♦concrete terms I would suggest that 
the Committee should consider whe
ther it is feasible to confide the func
tions of the Chief Vigilance Commis
sioner to one of the Lokayuktas. I am 
making this proposal somewhat tenta
tively at this stage and would urge the 
Committee to study the possibility in 
rdepth and detail.”

SHRI C. C. DESAI: There is such a 
provision in this Bill— Clause 17(2) I 
think.

DR. L. M. SINGHVI: The hon’ble 
Member is perhaps referring to an en
abling provision. I have said this very 
cautiuously because I would not like 
to clothe the office of Lokayukta and 
Lokpal with too many functions. I 
realise this difficulty. Unless you in
crease the number of Lokayuktas It 
w ill be very difficult. One of the Loka
yuktas should become the Chief Vigi
lance Commissioner and he should 
function under the jurisdiction of Lok
pal. That part of the investigation re
commendations need not be referred 
to the Joint Committee of Parliament. 
I think that might be the best division 
of functions so that everything w ill be 
absorbed in this institutional frame
work.

SHRI HEM RAJ: It is provided in 
the proviso to Clause 13 that the Lok
pal and Lokayukta shall obtain the 
consent of the Central Government 
before utilising the services of any

agency of the Government. You told 
us that the Lokpal and Lokayukta can 
use the agency of the Government, but 
here he has been bound down not to 
use it before he gets the permission of 
the Central Government. Do you think 
that this provision w ill be helpful?

DR. L. M. SINGHVI: I think it
should be open to the Lokpal to order 
any public authority to assist him in 
the manner in which he desires that 
assistance. It should not be open to 
the Government to refuse that assist
ance. It should not be open to the 
Government to obstruct the procedures 
which the Lokpal wants to adopt. He 
should be unhampered In his work.

SHRI HEM RAJ: In this Bill we 
have defined “Ministers” also as 
“public servants”. What method will 
you suggest so far as Ministers are 
concerned, for the purpose of taking 
any action?

DR. L. M. SINGHVI: It is clear, I 
think, that if there is a specific case 
of corruption or dereliction of duty of 
a nature which involves any prosecu
tion, it should be possible for the Lok
pal and the committee to recommend 
prosecution. In some countries, they 
have gone to the extent of providing 
for prosecutions against Ministers. In 
Sweden; the Ombudsman is the chief 
prosecution in case against Ministers. 
But there they have a different system 
of bureaucracy. Then, the bureau
cracy is not bound to follow any and 
every instruction given by a Minister. 
Bureaucracy is independent there. It 
is a unique framework there. But SO 
far as Ministers in our circumstances 
are concerned, I think it should be 
open to the Lokpal to recommend pro
secution. However, in the present set 
up where you are putting it in the 
context where you want to provide for 
recommendatory or advisory character 
of Lokpal, you cannot say that any re
commendation would necessarily be 
implemented. I can only say that the 
public opinion and the pressures in 
Parliament and the recommendations 
made by the Committee would perhaps
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carry such cases to their logical con
clusion. That is the ht>pe, which I ex
pect, would be fulfilled by and large 
in this country.

1 also have to mention two or three 
<ither faints. Clause 2(d) on page 4 
of  the Bill says: **4 grievance1 means
a claim that he sustained injustice in 
consequence of maladministration” . 
This is very fundamental and, I think, 
it goes to the root of the matter. But 
I would like to change it slightly. I 
would say: “ ‘grievance' means a
claim made by a person that he sus
tained injustice in consequence of 
maladministration, or was subjected 
to humiliation or undue hardship”. 
This, I think, is the essence of this 
Institution. As a matter of fact, many 
of these grievances arise not merely 
because of maladministration but also 
because there is humiliation and undue 
hardship which is caused by a public 
official. For example, certain delays, 
you may say, have not caused injustice. 
But if there is wilful delay that is 
also cognizable by the institution. This 
is the very essence of the functioning 
of the Ombudsman institution in the 
Scandanavian countries where undue 
hardship and humiliation is always 
cognizable by the Ombudsman. A  pub- 
official cannot act in a high-handed 
•ed manner or in a manner which is 
humiliating harmful to a person. That 
is the assence of demoncracy. I have 
a right as a citizen to be treated with 
•courtesy; I have a right not to be sub
jected to any undue hardship. I think 
ihis is very important. I think this 
should be inserted in the definition of 
'grievance*.

SHRI S. S. N. TANKHA: i f  a man 
is pased over in the gradation that is 
a humiliation? That is what you 
mean?

DR. L. M. SINGHVI: That is not 
that I am contemplating. I am con
templating humiliation by a public 
official in the discharge of his duties, 
which he metes out to any citizen, or 
occasionally even to more distinguished 
persons in public life. Of course,

some of them have been made action* 
able at least in terms of administrative 
circulars. But a certain amount of 
complaints procedure should be avail
able to a citizen also who has been 
subjected to humiliation and that is 
not actionable in any way. I think it 
is of importance to the quality of the 
fabric of the democratic processes 
which function in this country that 
we provide that such humiliation or 
hardship caused by public officials cam 
also constitute a legitimate grievance 
on the part of the citizen. The mere 
fact that there is a provision. I think, 
would also act as a deterrent to public 
officials from acting in an arbitrary or 
rudjB or discourteous manner.

Sir, I also want to mention my sense 
of certain misgivings to which I gave 
expression. I feel that it is necessary 
to ensure that this institution works 
in a manner which does not impair, 
obstruct, or hamper effective adminis
tration. In any case mere error of 
judgment should not be punished. 
This is very important because, I think, 
whatever we may do for redress of 
public grievances should not under
mine the effectiveness Of administra
tion.

I have mentioned, Sir, that it is very 
important for the success of this insti
tution that the Lokpal and the Loka
yuktas should devote personal atten
tion to the cases before them. The 
whole idea is to humanise the admi
nistration^ This should be specially 
considered in greater detail. This has 
to be investigated not merely in a 
vacuum but in the context of the pro
cedures which exist in this country, im 
the context of what has been done ia 
other countries. Various alternatives 
have been tried with different mea
sures of success, in different countries.

SHRI BHOLA NATH MASTER: 
What are the safeguards that you sug
gest?

DR. L. M. SINGHVI: I would like 
that so far as allegations are concerned 
they can be freely made and the Lok-
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pal and Lokayuktas for Investigating 
must have adequate authority. One’s 
feeling that he has been dealt with 
unjustly is enough to justify making a 
complaint That's why I think some 
kind of bodies must be constituted. 
Even If the aid of voluntary organiza
tions is taken, I think that would be a 
good thing. We must make it compul
sory and necessary that these com
plaints are at least supported by a 
certain number of citizens— even ordi
nary citizens so that a man who might 
be on the lunatic fringe might not 
waste the time of the Lokpal. If a 
citizen wants to make a complaint, at, 
least 15 or 20 other citizens should sup
port that complaint. It is not enough 
to provide for a Member of a Munici
pality. etc. to support it, because in 
that case if a complaint happens to be 
on inimical terms with the Municipal 
Councillor of that area, his complaint 
would not be endorsed. We should pro
vide a number of alternatives to him. 
Any one of them would be enough to 
justify a complaint being lodged with 
the Lokpal; that would be something 
t0 consider. The statute should also 
provide for a General Counsel to 
assist the Lokpal and Lokayuktas in 
jurisdictional and other matters.

This problem of irresponsible alle
gations does not exist in other coun
tries in any significant measure. In 
New Zealand we read in report after 
report that there is no such problem. 
In Denmark there is no such problem. 
In Sweden there is no such problem. 
In Great Britain there is no such pro
blem. In Great Britain they have pro

vided certain safeguards. Certain 
screening machinery has been provid
ed for. Members of Parliament are 
supposed to forward complaints. I 
would say that in this case the com
plaint should be supported at least by 
a certain number of citizens. That 
would be something worth considering. 
A t least persons on the lunatic fringe 
would be precluded from making this 
complaint. Even that is not a suffi
cient safeguard for the simple reason 
that In this country one can obtain 
signatures without much difficulty and 
citizen might often appeal signatures 
indiscriminately and without bestow
ing much thought. I think, it is neces
sary, therefore, that in certain eases 
of false allegations made before the 
Lokpal—4f it is sufficiently of © grave 
character— should be punishable by 
prosecution. After all, where gravely 
irresponsible allegations are made be
fore the Lokpal it should be within 
the discretion of the Lokpal to make 
the order for prosecution. This w ill 
provide a penal check ©gainst the per
son making wholly irresponsible alle
gations. ~

I am very grateful to the Committee 
for giving me this opportunity.

MR. CHAIRMAN: Thank you very
much, Dr. Singhvi. Please send us the 
notes on the points as requested by 
the Members and agreed to by you. 
Thank you, very much.

(The witness then withdrew)

(The Committee then adjourned.)
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(The witness was called in and he 
took his seat).

The Chairman drew his attention to 
Direction 58 of the Directions by the 
Speaker.

MR. CHAIRMAN: Mr. Mulla, thank 
you very much for giving us an oppor
tunity to take your advice for the 
lo k p al Bill. Your evidence is liable 
to be published. Of course, you being 
an old Member of Parliament know 
the Speaker’s ruling. What we usual
ly do is we request the witness to 
give his opinion of the Lokpa Bill 
for about 10 minutes and after that 
some Members would like to ask s omj  
questions.

SHRI A. N. MULLA: Mr. Chairman, 
I thank you for inviting me to offer 
my suggestions before this Committee 
^nd I believe it would serve no use
ful purpose if at this stage I start 
aising a doubt whether we should 

Proceed with this Bill or not. The 
natter has gone far ahead. We are 
now discussing as to what should be 
the rights of a Lokpal; what should be 
the procedure which should be follow
ed under this Act. So it would be 
idle to raise this question that we are 
entering into an adventure— I should 
say, into a very new experiment which 
has not been tried anywhere. Please, 
do not try to think that what has been 
done in the small Scandanavian coun
tries is any precedent for what we are 
doing here today. Even > America 
which has been toying with this idea 
for a large number of years has made 
a very cautious approach and they are 
thlnldag of having the Lokpal only

in the big cities as an experimental 
measure. Obviously this new pro
posal w ill add a new burden on the 
tax payer and, therefore, when we 
are out to burden the tax payer, with 
absolutely a new burden, surely we 
should get some return and it should 
not be a waste of money. I feel that 
even if this system of having a Lokpal 
succeeds, you will only touch the 
fringe of the problem. In the corrup
tion or mal-administration which is 
present today may be a very fractional 
gain might be made by you and that 
too depends upon the quality of the 
Lokpals and the Lokayukatas that you 
succeed in finding. So, I only want 
to sound this note of caution at this 
stage and then I proceed to give you 
as to what is the image of the scheme 
in my mind and what should be done 
with this Bill if the powers which 
are being vested in the Lokpal are to 
be exercised in a w ay from which any 
benefit should accrue to the country 
as a whole.

The objectives are the most impor
tant things, for all laws are govern
ed by the objectives in one's mind. 
What do we expect the Lokpal to do 
and it is this question which we 
should answer in our own minds and 
this will determine our suggestions as 
to what should be the powers of the 
Lokpal and what should be the pro
cedure which he should follow under 
this Act. Now, I w ill give you what 
I think is the objective in my mind 
because m y suggestions would be 
governed by that objective. The 
objective in my mind is that w e want 
to create an institution to protect and
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safeguard the rights and interests of
> the common citizen against mal-admi

nistration tand corruption which is 
becoming more and more pronounced 
under an ever-expanding public ad
ministration and against which the 
courts of law and administrative tri
bunals have not proved to be an ade
quate remedy because if the adminis
trative tribunals and the courts of 
law had been an adequate remedy 
there would have been no necessity 
to introduce the Lokpal in our body 
politic at all.

Now the courts of law and the ad
ministrative courts fail to give us pro
per relief because the courts of law 
prove to ,be too expensive and dilatory 
and the normal rules of securing evi
dence tire quite insufficient to deal 
with the problem and they are 
bound by those normal rules and pro
cedures which are prescribed in our 
statutes. The administrative tribu
nals, over and above the handicaps 
mentioned above, have also failed to 
project an image that they are manned 
by such independent persons thJatthe 
group in power cannot influence their 
decisions. We do not place that trust 
on the administrative tribunals and 
how can we p'ace that trust when 
we find that almost every responsible 
public servant, after he has retired 
from a senior post, is an applicant to 
be on some sort of administrative tri
bunal and when it is a question of 
employment for persons who are re
tiring, obviously, they cannot be in
dependent and they cannot give 
justice in that way. They depend 
upon the favours of the groups in 
power. Therefore, if this experiment 
is to succeed even fractionally (for it 
would be futile to expect more) the 
ibrowing five conditions must be ful
filled:-

1. There should be some men, not 
of ordinary clay but of superior China 
available who should possess three 
outstanding qualitie<*--independence, 
integrity and efficiency and that toe

of the highest order. I would like to* 
remove the misapprehension which 
m&ny people have in their minds' 
viz., that a Judge of the Supreme 
Court or of tne Hign Court fulfils 
these requirements. The judges are 
made of the same stuffs as other citi
zens and these qualities if  in this 
period of crisis of character, etc., exist 
at all they exist as much outside as 
in the judicial ranks. There are a* 
few, I should say very few, in this 
country who have the courtage to take 
decisions which may be unpleasant to* 
people in authority and power and to 
stick to those decisions even by risk
ing their displeasure.

I think the Lokpal and Lokayuktas 
in our country w ill have to deal far 
more with corruption than merely' 
with mal-administration which in 
most cases is merely the consequence 
of corruption. So, the very difference 
between our country and the other 
countries where this experiment h’as 
been tried is that while corruption is 
present in every other country also, 
but the main task of the Lokpal there 
is to cure mal-administration and not 
so much corruption. I think that for 
mal-administration, Lokpal could cer
tainly be of help but it is the question 
of corruption here. We have to see 
whether the Lokpal can dea1 with the 
question of corruption. It may be
come necessary that after some time 
this Committee would be meeting 
again and saying we should have 
super-Lokpal to see whether the Lok
pal is functioning properly or not 
Therefore, I say it is the question of 
corruption which should be tackled. 
Whether thig machinery is sufficient 
to tackle with this question or not I 
am no doubtful about it. The character 
of the Lokpal, the stuff of which he 
should be made Is the first essential 
condition out of the five things which 
are necessary if this scheme is to> 
succeed, at alL

2. The second thing is that there 
should be no interference with the 
investigations done by the Lokpal or 
Lokayuktas under this Act and no 
legal or other hurdles should be plac-
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•ed in their way. The Lokpal or 
Lokayuktas should have access to 
every information ariS evidence with 
only two exceptions that the disclosure 
of that inf orma tion^*wil obviously
AafYecc the external or internal security 
of tiie State. That should be one 
restriction. The other restriction 
should be that it is a question of 
policy and not of administration. If 
it is the policy of the ruling group 
which adversely affects some persons, 
it cannot be a question of maladminis
tration, though this should be kept in 
mind al' the time that the executive 
authorities are very likely to turn 
every maladministration into *a ques
tion of policy. So, there should be safe
guards that the executive authority 
should not very lightly put forward 
this plea that this is a question of 
policy and not of administration. 
While we shou'd exclude the question 
of policy from being considered by the 
Lokpal under this Act, we should be 
careful. We have the framework of 
a democratic State. In fa democratic 
State the policy is the thing for which 
only the Cabinet is responsible and 
no one except the Cabinet has a right 
to know what the policy is and what 
should be the results of this policy. 
Therefore, no administrative tribunal—  
whether it is the Lokpal or any one 
else, should be permitted to question 
the policy of the State.

3. The third point which I think is 
necessary, is that the process of in
vestigation under this Act should be 
streamlined. It should be quick and 
cheap and all dilatoriness should be 
avoided. It should not be burdened 
by any set of ’ aws or formalities and 
the Lokpal should have the full right 
to collect evidence in his own manner 
from all sources subject to two condi
tions:

(i) the full opportunity should 
be given to the authority com
plained against to defend himse f;

(ii) the final decision should 
contain all those particulars which 
a re  necessary for the judgment of

a Court of Law. A sketchy deci
sion w ill not satisfy people it will 
be almost ike an arbitrary deci
sion, it w ill not advance either the 
interest of justice or interests of 
purification from corruption.

The judgement should be well rea
soned giving its conclusions well con
sidered and that w ill inspire confi
dence. A t the same time as I said it 
should be che*ap and not diatory, 
there ore, the necessary corollary is 
that there should be no permission 
that lawyers should appear before the 
Lokpal or the Lokayuktas. The per
sons who would be involved in the 
case would be senior public officers. If 
they are not capable of defending 
themse ves, they are not worthy of 
the place which they are occupying.

4. The fourth condition which is 
necessary is that the Lokpal and 
the Loktayuktas should be armed 
with State agencies to help them in 
their investigations without any 
hindrance and they should be given 
the right to have their own private 
agencies also to secure information. 
The Lokpal should not be denied the 
services of any public agency if the 
State is asked to give the same. Denial 
should not be on any ground what
soever either on the ground that this 
agency cannot be permitted to investi
gate the case which he is investigat
ing. The last condition for the suc
cessful functioning of the Lokpal 
would be that there should be no 
contact between the Government and 
the Lokpal and the Lokayuktas of a 
nature which w ill make them in some 
w ay dependent upon the help of the 
Government or its protection which 
will make them seek the Government*# 
cooperation for his work. They 
should be completely independent. 
They should not have to 7ean upon 
the help of the government. They 
should have the right to demand all 
assistance from the Government 
which should be freely given and no 
Obstacles should be raised. So, if  you 
arm the LoJcpal with these powers, U
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you find the man with the required 
stuff w e may successfully attack the 
fringe of the problem of corruption 
which exists today.

These are the general observations 
and with your permission how I M il 
take up the Lokpal Bill and give my 
suggestions About various clauses and 
sections that are given in the Bill.

In Section $(a) it has been provid
ed that the leader of the opposition jn 
tfce House of the People and if there 
be no such leaded, a person elected 
in this behalf by the tfiemfber# of the 
opposition in that House &  iuch man
ner as the Speaker may direct, shall 
be consulted. Now, this is a proce
dure fchich may be right for a demo
cratic State where democracy has 
become mature where parties have 
crystaUsed, where there is a ruling 
party, where there is an opposition, 
and Where there may be a few  inde
pendents and softie others In the legis
latures. In the existing condition of 
our country actually no opposition 
exists. We may give the name of 
opposition to the biggest party 
against the government but even that 
party does not fulfil the requirements 
of an opposition. So while there are 
quite a number of people against the 
government actually there is no op
position. So we have to frame a rule 
for these conditions and the question 
of the leader of the opposition does 
not arise. The only second alterna
tive is that a person elected from 
amongst those who are against the 
government may be consulted and in 
this not only the members of the Jower 
House but the Members of the Rajya 
Sabha in opposition should also form 
that block from which such, a man 
•hould be selected or elected. There
fore, all the opposition members in 
t'Qk Sabha and Rajya Sabha together 
should elect a person who should be 
considered to be the representative of 
the opinion of the opposition and he 
should be consulted; and naturally 
when the members of the Rajya Sabha 
are also to be included for giving their 
opinion in this matter then I per
sonally think that instead of the
2981 (E) LS—14.

Speaker being m*de the chief man 
to direct this election it should be the 
Vice-President of India who should 
see as to how this would be done, how 
the consultation would be done, etc. 
and not the Speaker. M y suggestion 
in respect of 3(a) is that instead of 
the Speaker it should be the Vice* 
President of India and the opposition 
in both fhe Houses should elect and 
there is no question of any leader of 
the opposition. Then I come to sec
tion 5(1). It has been mentioned in 
the Bill like this.

SH&I C. C. paSAI: If thete is * 
Leader of the Opposition, then what 
do you say? If there is a leader At 
the opposition in fhe Lok Sabha then 
what would you Say to that?

SHRI A. N. MULLA: I have already 
said that we should wait for that 
time. We haVe to fttm e rules accord
ing to present conditions.

SHfcl A K BAR A U  KHAN: Till w* 
have that.

SHRI A. N. MULLA: The moment 
you develop an opposition, the Oppo
sition Leader comes to occupy this 
place.

MR. CHAIRMAN: Let us hear Mr. 
Mulla. Then we w ill ask questions. 
Otherwise he will break his chain of 
thoughts.

SHRI A. N. MULLA: I am accus
tomed to it. Now, under section 
5(1) it has been mentioned that Lok
pal and Lokayukta will be eligible 
for reappointment for one more 
term. I think there should be no 
2nd term either for Lokpal or Lok
ayukta and I say so because it is 
covered by the general observations 
I made. There should be no possi
bility of any favour which can be 
extended either to the Lokpal or 
Lokaykuta. There should be not 
even a shadow of doubt about this. 
But for the Lokayukta I would make 
one exception. In my opinion the 
Lokpal should not be appointed un
less he is 60 years of age. The Lok
ayuktas should not be appointed un
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less they are 55 years of age. And 
tor the Lokayukta, I w ill say, they 
may be eligible for being appointed 
is  Lokpal provided there is a gap of 
a term before they have finished their 
w ork as Lokayukta and then they 
are appointed as Lokpal. There 
should be no continuity. It is just 
like the Mohammadan divorce law—  
if the husband divorces his wife. 
There should be an intervening 
period of 5 years (just like that 
there should jbe t o  intervening mar
riage) before the Lokayukta could 
be eligible for becoming a Lokpal. In 
the same section under clause 1(c) it 
is mentioned that these officers shall 
continue to hold office till the suc
cessors enter upon the offices. In my 
opinion it should be clearly stated 
that this period shall not be more 
than a year under any case. There 
must be a replacement, and the 
maximum period permissible should 
be a period of one year. Similarly 
in Section 5(2) (a) and (b) there is 
provision for continuing with the 
Lokpal or Lokayukta in case of the 
occurring of a vacancy and here also 
it should be clearly stated that such 
a vacancy must be filled within a 
period of 6 months. A  vacancy 
should not be kept pending for a 
period of more than 6 months.

Then in this section 5(4) (a) and
(b) the salaries and allowances, con
ditions of service etc. of Lokpal and 
Lokayuktas have been mentioned and 
it is stated that regard shall be had 
to the salaries and allowances of the 
Chief Justice of India in the case of 
Lokpal and of the Judges of the 
Supreme Court of India in the case 
of Lokayuktas. I think the Lokpal 
should not be equated with the Chief 
Justice of India. I think so because 
in my opinion the real picture of law 
in a democratic state would become 
dim if we have some rival authority, 
Just as strong, just as dominant, as 
the Chief Justice of India. The Chief 
Justice of India must retain overall 
dominance so far as the field of law 
is concerned. And you know, the 
thing started in Sweden. Sweden has

now this system for over 180 years, 
since when this Ombudsman is func
tioning. And there the status of Lok
pal is that of supreme court judges 
and not the Chief Justice of Sweden. 
I agree with that position that the 
status of the Lokpal should be that 
of a judge of the supreme court of 
India and certainly not that of the 
Chief Justice of India. It should 
be seen that the Chief Justice of India 
is one of the persons who is consult
ed when the Lokpal is appointed. 
When he is consulted, obviously he 
should be placed at least one step 
above the person who is being ap
pointed on his advice. I do not think 
that the image of the Lokpal w ill be 
adversely affected if  he is not placed 
quite as a rival of the Chief Justice 
of India. In my opinion this is a 
matter for the Committee to consider 
whether the status they give to the 
Lokpal should be the same as that 
of the Chief Justice of India or he 
should be brought down slightly from 
that status and placed on the status 
of a Judge of the Supreme Court of 
India. Similarly it has been said 
that the Lokayukta should be of the 
status of the Judges of the Supreme 
Court. I would like him to have the 
same status as that of the Chief Just
ice of the High Court. Both should 
be placed on the same status.

SHRI A K BA R  ALI KHAN: Not
that of the Judge of the High Court?

SHRI A. N. MULLA: No, but of 
the Chief Justice of the High Court.

SHRI AK BA R  A LI KHAN: The
same objection w ill arise there also.

SHRI A. N. MULLA: No because 
the Lokayukta will not be recom
mended by the Chief Justice of the 
High Court.

Then, clause 6 makes provisions for 
the removal of Lokpal and Lokayukta. 
There is some sort of indication— per
haps the intention might not be there 
as if the supervisory control of the 
Supreme Court contained in Articles 
32 and 311 would not apply to the
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Lokpal. If that is the intention, then 
I do not agree. I think this supervi
sion under Articles 32 and 311 of the 
Constitution of India should remain 
even against whatever is done by the 
Lokpal. The other legal hurdles may 
be removed, but the final legal hur
dle of 311 and 32 should not be re
moved even in the case of any deci
sion given by the Lokpal. As I said, 
the supremacy of the Supreme Court 
should be there. After all it is not 
as if you want to create two rival 
legal institutions. The supermacy of 
the Chief Justice of India and the 
Supreme Court of India should be 
there.

Under clause 8 provision has been 
made for investigating complaints 
which the Lokpal or the Lokayukta 
receives. In m y opinion sub-clause 
(2) of clause 8 should be deleted 
because it can easily be abused to de
feat an enquiry by the Lokpal or the 
Lokayukta. I will come to sub-clause 
(2) of clause 8. It says:

The Lokpal or a Lokayukta 
shall not conduct any investiga
tion in the case of any complaint 
involving a grievance or an 
allegation in respect of any action 
inquired into .by, or referred for 
inquiry to, a Commission of In
quiry under the Commissions of 
Inquiry Act, 1952.

If the Lokpal has to function in the 
manner in which we want him to 
function, then it is the Lokpal’s in
quiry which should have precedence 
over all the other inquiries and no 
other inquiry should be a hurdle in 
its way. Otherwise, you will be de
feating the very purpose of having a 
Lokpal. You w ill only give an arm 
to the executive authority who will 
say: This case is going before a court 
of inquiry and then the Lokpal’s en
quiry should be delayed for months 
or years, in such a case the Lokpal 
is ousted and cannot take notice of 
that Particular complaint because it 
ls a public court of inquiry. It will 
he so easy for the executive Govern
ment to refer the matter to a court 
° f  inquiry and prevent the Lokpal

from inquiring into that particular 
complaint. As I said, there should 
be no possibility of the Government 
in power interfering with the func
tions of the Lokpal or the Lokayukta. 
Therefore, clause 8(2), in my opinion, 
should be deleted.

In clause 9(2) it is proposed that 
the complaints shall be made on some 
form and they shall be accompanied 
by affidavits and other documents. 
While I have no objection to there 
being a prescribed form or even to 
ask the complainant to put in his com
plaint on that form and give certain 
documents, I want it to be made 
clear that no complaint shall be bar
red because it is not on the prescrib
ed form or it does not contain the 
affidavits or documents prescribed for 
filing such a complaint. I am in 
favour of entertaining even anony
mous complaints, what to day about 
complaints which are not on the 
prescribed form. As a matter of fact, 
the complaint, after all, is a secret 
communication made by the aggrieved 
party to the Lokpal for investigation. 
Even if he goes and says: “Give me 
a prescribed form” , the very fact of 
his demanding it would be to a cer
tain extent a disclosure that he wants 
to forward a complaint or somebody 
else is going to forward the complaint 
and that somebody is closely associat
ed with the person who has come to 
take the form. So, I think that this 
formality of sending the complaint on 
a prescribed form w ill hinder the 
complainant's voicing his complaint in 
secrecy to a certain extent. Even this 
hindrance should not exist.

Under clause 10, sub-clause 1(a) it 
has been proposed that as soon as the 
Lokpal or the Lokayukta proposes to 
conduct an investigation, a copy of 
the complaint shall be supplied to the 
public servant concerned or the com
petent authority concerned. This, in 
my opinion, will again defeat the in
quiry to be made by the Lokpal. The 
Lokpal receives a complaint. Now it 
is upto the Lokpal to lay down his 
own procedure. It is true that an 
accused has the right to know the 
whole charge against him and to get
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a full opportunity to defend himself. 
Nobody can take aw ay that right and 
at least in a democratic State, this 
right cannot be taken away because 
it is a fundamental right that he pos
sesses. But at what stage the accused 
should be associated with the inquiry 
Bhould be left to the option of the 
Lokpal himself. Even in the case 
of complaints which are filed in courts 
of law, it is open ot the Magis
trate to have some inquiry in 
the absence of the aocused before the 
accused is sttxmftoned. The danger is 
that if a complaint is given to the 
Lokpal and before the Lekpal collects 
his material *  copy is sent to the pwft- 
Hc authority or the public officer, at 
Ihe moment the public eAoer is en
trenched in power, lie w ill immediate
ly  take steps to tamper with the evi
dence and destroy the documents. If 
the Lokpal is given a free hand at 
that stagey he may collect his evidence 
in his own way; let him collect his 
materials and then, if he finds that 
it is a matter which need* a serious 
investigation, at that stage, he may 
associate the public authority and 
seek his explanation and give him a 
copy of the complaiiit and charges. 
Therefore the immediate handing over 
Of the complaint would be inadmissible 
tind it wouM be against the purpose 
for which this Bill is being enacted. 
It will warn the public servant. I 
feel that this should not be done.

I think the amendment in sub
clause (b) should be something like 
this:

“ (b) afford to the public servant 
or the public authority concerned 
an opportunity to offer his com
ments during the course of the en
quiry on the grievances or allega
tions contained in the complaint 
under investigation a co p y of 
which should be supplied to the 
public servant or the competent 
authority concerned at a time con
sidered suitable by the Lokpal 
or the Lokayukta.’*
Similarly, in sub-section (2) of sec

tion 10 it is stated that the enquiry 
■hall be conducted in private. I think 
that at least a part of the enquiry

should be conducted in private. But, 
there are certain other provisions in 
the Bill which seem to be in connect 
with this desire. I would refer to the 
provisions of sections 12(8) and 14(6). 
The moment you say that it would 
be laid before the Parliament— on the 
Table of the House— where is the 
secrecy? Either you want secrecy or 
you do n ot But, if you have pro
vided that in the Act, the report w ill 
have to be laid on the Table of the 
House. Then, there is no question of 
secrecy.

SHRI A K BA R  ALI KHAN: Sh6uld 
it be s^crei during the pendency?

SHRI A. N. MULLA: You have 
not put it in the fan.

SHRI A K BA R  A LI KHAN: W ill you 
agree that it should be secret during 
the pendency?

SHRI A. N MULLA: Even during 
the pendency there should be no 
secrecy. In the U.S.A. some years 
back there was a Committee appoint
ed— Legislators’ Committee—known as 
Kefauver Committee. hWen they 
sat, anybody could see on television 
and hear the evidence tendered by 
the gangsters. The Committee had 
the right to examine anybody as a 
witness. That created a popular in
terest with the result that even in 
the cinema and other places of enter
tainment, there was an appreciable 
decline in the number of people at
tending them; the people used to sit 
near the television sets and listen to 
the evidence given by the gangsters 
as also the questions that were put to 
them. I have raised this point be
cause you have put a question with 
regard to this. I am not against 
secrecy during pendency and I am not 
concerned whether it w ill remain 
secret or not during the pendency of 
the case. But it is not clear from the 
Bill whether during the pendency it 
should remain secret. Anyway, I 
have nothing to say against it.

Again, in sub-section 4 of section
10, an option has been given to the 
Lokpal and the Lokayukta to exer
cise their discretion in investigating
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the complaints— they may entertain 
them or throw them out or they need 
not proceed with the inevstigation of 
that complaint. But, this absolute 
right has been limited by the provi
sions of section 17(3) where it is 
stated that the Lokpal, by orders of 
the President, may be directed to in
vestigate a complaint, if it is to re
commend a particular case. An ex
ception in favour of a direction given 
by the President, should not be there 
because, the President, at best, is a 
mouth-piece of the party in power 
and you are giving the party in 
power a chance to penalise their poli
tical opponents. For example, take 
the case o f  corruption1 chargee against 
certain political rivals. A lter all cor
ruption charges are rampant against 
all groups of politicians. It is open, 
under the existing bill for the Lokpal 
to find out whether there is any sub
stance in the charge o f corruption 
levelled at t lu  political party. Bui, 
the party in power, in order to dia* 
credit or victimise the rival political 
group, through the President, may 
direct that this complaint should ha 
investigated and in that case, the 
Lokpal becomes helpless. I think 
that this power should not be given 
to the President because it can be 
politically abused. Therefore, the 
Lokpal should not be the final arbiter 
whether a complaint is to be investi
gated or not.

Then, under section 10, sub-section 
(6) it has been stated that a simul
taneous action can be taken by other 
authorities also while the Lokpal is 
investigating a complaint. I think that 
this should be made clear that sim
ultaneous action is permissible only 
to the extent that it does not inter
fere with the investigation of the 
Lokpal. So long as no hindrance is 
Placed before an investigation by the 
Lokpal, I have no objection to any 
other authority having simultaneous 
proceedings taken in the matter. But, 
** any simultaneous enquiry or pro
ceedings is to delay the investigation 
Y  the Lokpal, I  certainly say that it 
should not be there.

Then, under Section 11 guide-linee 
are given as to how the evidence 
shall be collected by the Lokpal and 
the Lokayukta and what are his 
powers to compel the people to fur
nish information or produce docu
ments. This is the most important 
section, in my opinion, in the whole 
Bill and the power? given to the Lok
pal and Lokayukta in my opinion are 
not very specifically mentioned in this 
article and they should be clearly 
stated. The Lokpal and Lokayukta 
m ujt be given full and unfettered 
powers to tap all source? of informa
tion barring the restrictions contained 
in subreption (5). The Lokpal and 
the Lokayukta should have the right 
to seek tfyeir information an<1 summon 
documents iirespactjv* of any law 
which may be pjeaded for not giving 
sutfi information or for noi^produc- 
tip# of such documents. They afhould 
have access to all infbm ation 
and documents. They should also have 
the right to exaininc the person or 
person* against whom the investiga
tion is proceeding on path and cross
examine them. Therefore, for all 
these things if you want the Lokpal 
to be effective, you should give him 
the right to examine the persons 
against whom the complaint is filed 
on oath. The normal rules of proce
dures should not apply. Tfce appoint
ment of Lokpal is a desperate remedy 
for a grave melody in the body poli
tic. Under the nn m al rules, you 
have the courts or law. B y these 
procedures, at least the Lokpal should 
not be fettered; he should be given 
the right to examine the witnesses—  
cross-examino them—and seek for 
his information from all locked up 
places and against him  there should 
be no right of private property or 
private document. He should have no 
access to secret documents involving 
the security of the State. For this 
restriction? are printed but having 
this hi? should have unfettered rights 
to gather his information.

Then, in sub-section (3) it is pro
posed that the certificate w ill be 
issued by the Secretary certifying
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that any information, answer or por
tion of a document is of the nature 
specified in clause (a) or clause (b), 
shall be binding and conclusive. I 
think that the Secretary should not 
be authorised with this power. This 
certificate should come either from 
the Prime Minister or a Cabinet Min
ister authorised by the Prime Min
ister. It should not be the Secretary 
who should issue this sort of certi
ficate to the Lokpal. A fter all, the 
position of Lokpal has to be main
tained. The person whose conduct 
itself may be questioned by the Lok
pal should not be the person to stand 
in his way. It is true that the Lok
pal can question even the conduct o f 
the Prime Minister. But the Prime 
Minister and the Cabinet are respon
sible for the administration of the 
country. Therefore, the Prime Minis
ter can be excluded for this particu
lar purpose in determining whether 
a certain thing affects the security of 
the State or not, whether it would be 
in the interest of the public to dis
close it or not. The Prime Minister 
or a Cabinet Minister authorised by 
the Prime Minister may issue such a 
certificate, but the Secretary should 
not be permitted to issue this sort of 
certificate.

Now I come to sub-section (6). This 
should be deleted, for it can defeat 
the entire purpose of this proposed 
enactment. Sub-section (6) says 
“Without prejudice to the provisions 
of subsection (4) no person shall be 
compelled for the purposes of inves
tigation under this Act to give any 
evidence or produce any documents 
which he could not be compelled to 
give or produce in proceedings before 
a Court. What are you doing? Are 
you going to have parallel courts? 
What is the purpose of this enact
ment? Without additional powers 
th^s w ill be negatory. This spoils the 
whole scheme of having a Lokpal, 
if  you retain this section.

Coming to Section 13 it is stated 
therein that the Lokpal or Lokayukta 
may utilise the services of any officer 
or investigating agency of the Cen
tral Government for the purpose of

conducting an investigation under this 
Act. Here again the powers of Lok
pal and the Lokayukta are sought to 
be fettered by the authority of the 
Government in power. It should be 
kept in mind that the Lokpal or the 
Lokayukta should be given complete 
independence and any provision which 
gives the Government any sort o f 
power and which restricts the nature 
of the investigation or the manner 
of investigation w ill make the Lokpal 
to that extent subservient to the 
ruling group. In my opinion the 
Central Government must permit the 
Lokpal to utilise any officer or in
vestigating agency of the Central 
Government and the consent of the 
Central Government if necessary at 
all should only be formal. There is 
no question of denying the request 
of Lokpal. I have already said that 
the Lokpal sitting in his Chamber 
cannot investigate crimes merely on 
some complaints without the assist
ance of investigating agencies or with
out sufficient material or without 
necessary evidence. What is the use 
of creating this new institution if you 
don’t give it the necessary facilities 
to function effectively? If Lokpal is 
to depend upon any private agency, 
it would mean a heavy burden on the 
State. Secondly, if they are to be 
introduced, how can the private agen
cies have access to State files which 
would be in the possession of the per
sons against whom grievances or alle
gations have been made. So it would 
destroy the whole fabric of the Act, 
if the Lokpal is not empowered to 
utilise the services of the public 
agency whenever and wherever he 
wants. It should be at his disposal 
so that whenever he wants its assist
ance he can get it.

In section 15 it has been stated that 
the complaints shall be filed by the 
Public Prosecutor only with the pre
vious sanction of the Central Govern
ment. It is an extraordinary provi
sion. The Lokpal has been defamed, 
contempt has been committed against 
the Lokpal. But the Government 
must give the green signal for the 
Public Prosecutor to act; otherwise
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a complaint cannot be filed. This is 
again a protective provision. The Cen
tral Government should not act as the 
protector of either Lokpal or Loka
yukta. The Lokpal should be empow
ered to look after himself. The 
moment he certifies that a complaint 
should be filed, the Public Prosecutor 
must file that complaint. Similarly, 
if any contempt has been done against 
a Lokayukta, the directions of the 
Lokpal should be final and the Public 
Prosecutor should file the complaint 
on those directions. The Central 
Government should not be anywhere 
near it, even upto a mile.

In Section 16 there is a sub-section
(2). I have failed to understand the 
full meaning of this phrase “on the 
ground or jurisdiction” . What is the 
jurisdiction of Lokpal, I have not un
stood. Here it is said: No proceed
ings of the Lokpal or the Lokayuktas 
shall be held bad for want of form 
and except on the ground of jurisdic
tion no proceedings or decision of the 
Lokpal or the Lokayuktas shall be 
liable to be challenged reviewed 
quashed or called in question in any 
court. If this means the taking away 
of the right of review under Articles 
32 and 136 of the Constitution, then I 
am not in its favour. The power of 
review by the Supreme Court must be 
there. If it means what is mentioned 
in Clause 20 (that is the only place 
where I find that certain officers would 
not come under the orbit of his in
vestigation) then it is understandable. 
If it means something else, as I men
tioned just now, then it is a matter 
on which I would like some further 
elucidation from the persons who 
drafted the B ill

SHRI A K BA R  ALI KHAN: What
about Article 226? The power of 
High Courts to issue writ orders.

SHRI A. N. MULLA: I am not
keen about Article 226. I would pre
fer that it does not exist in this case. 
But Articles 32 and 311 should be 
kept in force.

Under &."tion 19(2) (c) it it pro
posed that me fees may also be

charged for filing a complaint before 
the Lokpal or Lokayukta. I am clearly 
against this because even a small 
charge would in a way act as a deter
rent and the complaints may not be 
filed. Therefore, I am against this 
provision. I have already said that 
even anonymous complaints should 
be entertained. I would also say that 
even suo motu the Lokpal and the 
Lokayuktas should have the right to 
start investigations. The powers that 
are given to criminal courts should 
be given to Lokpal also. Under the 
Criminal Procedure Code a Magistrate 
is given the power to start an investi
gation under section 200-201 and 202 
under any sort of communication. 
Why should the Lokpal be denied this 
right?

Under Section 20 there are certain 
high authorities or actions taken with 
the approval of some high authorities 
which are not within the purview of 
Lokpal. I am of the opinion that this 
needs a little curtailment; we have 
been too generous with this list.

Now, in (b) I will retain the Chief 
Justice or a judge of the High Court 
or a Judicial Commissioner and Ad
ditional Judicial Commissioner, but I 
w ill delete Assistant Judicial Commis
sioner in any Union Territory or the 
District Judge in a Union Territory* 
I feel no difference between the sub
judges and the District judges. I do 
not understand that when sub judges 
are to be subject to the inevstigations 
done by the Lokpal, why the District 
Judges should be excluded from the 
jurisdiction of the Lokpal. The rule 
should be not of exclusion, but of in
clusion. You should exclude only if 
you must. Therefore, you should 
exclude persons from the operation 
of the Lokpal’s investigations very 
strictly.

Then, under (e) I will exclude only 
the Chief Election Commissioner and 
would delete other names. As a mat
ter of fact, you find that occasionally 
complaints have been filed against 
some Election Commissioners. There
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fore, to exclude Election Commis
sioners from the ambit of this Bill 
w ill not be fair. You may exclude 
Chief Election Commissioner, but not 
the other Election Commissioners.

Under section 21 it has been pro
posed that the other remedies w ill 
not be affected or limited by a com
plainant’s electing to file a complaint 
before the Lokpal or the Lokayukta. 
But this should be clearly stated that 
no other remedy w ill in any w ay 
place the investigation under this Act 
In cold storage or place any fetter* 
on the rights of the Lokpal and the 
Lokayukta to proceed with the inves
tigations.

Lastly, I have gene through the 
Schedule also. I am not satisfied that 
(e) should be included in the Second 
Schedule, (e) should be excluded 
from the Second Schedule.

Now, I  s h a ll answer any questions 
put to me.

MR. CHAIRMAN: Thank you very 
much. You have given us a very 
sound picture of what a Lokpal should 
be.

SHRI A K BA R  ALI KHAN: A  very 
good picture.

MR. CHAIRMAN: It w ill be of
great use to us when we discuss it 
clause by clause. Now, I would re
quest hon. Members to put their ques
tions very briefly. We have already 
spent iK*nrly ono hour.

SHRI A K BA I’ ALI KHAN: Justice 
Mulla, we are very grateful to you. I 
just wanted to know that when you 
say that except policy matters and 
security matters, everything else 
should be within the power of the 
Lokpal, do you thing the Lokpal will 
be able to deal with all these mat
ters?

SHRI A. N. MULLA: As I sa^d in
the beginning, that would be the 
fringe of the problem. You cannot 
have the taxpayer pay so much in such 
a vast country. As I said, even in 
Am&fea, because the country is so

vast they are only experimenting with 
Lokpals in big cities alone and no
where else.

SHRI A K BA R  ALI KHAN: That
power w ill relate to all those who are 
in the service of the Government of 
India or the Ministers of the Govern
ment of India?

SHRI A. N. MULLA; Yes.

SHRI A K BAR  ALI KHAN: The*
this power is very wide.

SHRI A. N. MULLA: In Sweden
they have the Ombudsman. He has 
two Deputies and there is the panel 
of iO jurists to resist him. Here, the 
officer that you are appointing ii 
really a Parliamentary officer. An4 
the Parliamentary officer w ill have to 
depend upon some private agencies 
also to help him. There they have 
got a panel of 10 jurists Here alffO 
either you have an association 01 
people well-versed in law to help the 
Lokpal or you can have a group of 
Parliamentary members to assist the 
Lpkpal, on whom he may fall back 
upon. But, still, as you stated, even 
that staff would be too insufficient to 
deal with the problem that is facing 
us.

SHRI AK BA R  ALI KHAN: You say 
that the enquiry should be thorough. 
Do you mean to say that he should 
be allowed to have examination, cross
examination, either himself or through 
a lawyer?

SHRI A. N. MULLA: Not through
a lawyer. Lawyers should be debar
red. He should himself be com
petent. Or, if he alone cannot cope 
with the matter he should associate 
jurists or Members of Parliament for 
that purpose.

S p ill  AlsJBAR ALI KHAN: Thank
you very much.

SHRI PURNANAND CHETIA: You 
have stated that the present Act is 
very stringent Act or it is unneces
sary, if I understood you correctly
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SHRI A. N. MULLA: Not unneces

sary, but that it w ill not achieve its 
purpose.

SHRI PURNANAND CHETIA: My 
impression is that you have consider
ed it Extraordinary. I think there 
has been an impression gaining ground 
in the country that there is corrup
tion in high places. Do you think that 
the present agencies, such as the Vigi
lance Commission, CBI or the Anti
Corruption Department are not suffi
cient to do the job?

SH9I A. N, MULLA: Corruption
certainly has become very rampant. 
We all know it today. We are all 
worried about this fafct: how to con
trol this corruption. Perhaps this Bill 
has been brought with a view to check 
this rise of corruption. One thing 
about corruption should be well un
derstood, and that it: you cannot get 
the betted of corruption if you start 
treating the legs, the feet atid the 
hands. It la the <he*d’ that must be 
treated. If you want to make any 
headway, it is the head which should 
be treated; you forget the limbs for 
the time being. We started with the 
idea of having the Anti-Corruption 
Act. I am not against the idea or the 
objectives which has been expressed 
in this Act. But I have great doubts 
whether you w ill succeed in your de
sire even after you have brought this 
Bill, firstly because I am a little 
doubtful about the stuff which this 
country provides, and secondly, I am 
afraid, even in the final analysis I 
don't know on what considerations 
you will appoint the Lokpal who can 
stand up to the Government, who will 
fight with the Government. How many 
such man have you got in this coun
try? It is that which makes one feel 
pessimistic that you have not got the 
stuff to make-up the Lokpal. and the 
Lokayuktas and if they are not of the 
stuff the danger is that they w ill be
come white-washing tribunals. In
stead of punishing the officers they 
will white-wash them and side with 
them, That is my feeling.

SHRI PURNANAND CHETIA: You 
said that the Lokpal had been given 
extraordinary power to deal with the 
matter. Would it not be desirable 
that the Lokpal and the Chief Justice 
of the Supreme Court both should 
combine together and constitute a 
court of inquiry specially about alle
gations against Ministers and their 
final decisions should be binding on 
the Government?

SHRI A. N. MULLA: I do not
agree with thAt because the Chief 
Justice of India and the Supreme 
Court should remain an absolutely in
dependent and separate body. It 
should not be associated with any 
other institution. It has its own dig
nity. It has its own position and that 
dignity and aloofness must remain 
otherwise the whole picture of ad
ministration w ill get diirtorted.

SHRI A. K. KISKU: I would like
to have some more clarification be
cause on the one hand you persist in 
saying that the status and the posit
io n  of the Chief Justice of the Sup
reme Court have to be maintained 
and on the other hand the position 
and the unique status of Lokpal has 
also to be maintained in such a way 
that they do not become rival institu
tions. In other words, there i/s bound 
to be a line of demarcation so that no 
conflict arises. I would like to know 
from you in detail in what way would 
you like this Institution of Lokpal 
should be distinct body from the----

SHRI A. N. MULLA: I think in
my statement before this Committee 
I had stated that the status of the 
Lokpal, his salary and allowances and 
other things should be equal to 
that of a Judge of the Supreme Court 
and not of the Chief Justice of the 
Supreme Court. I think that gives 
him 5*tatus high enough to preserve his 
dignity and just a little above him 
is the head of the judiciary that is 
the Chief Justice of India. I do not 
think the image of the Lokpal suffers 
if he is not put absolutely on the 
same level as Chief Justice of Indlau
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SHRI A. K. KISKU: Secondly, f

with regard to Section 3(a) you have v 
mentioned that in the case of leader 
of the Opposition in the existing cir
cumstances as we do not have a united 
opposition therefore somebody should 
be elected by the Members of the 
Opposition, both of the Lok Sabha and 
also of Rajya Sabha. That is all right. 
But you did not justify that the 
Speaker should be there. On the 
other hand, you proposed that the 
Vice-President should come into the 
picture. I would like to know what 
is in your mind that you do not put 
that confidence in the Speaker and 
you want Vice-President to come into 
the picture.

SHRI A. N. MULLA: It is not a
question of confidence. It is a ques
tion of the precedence that exists at 
the moment in our country. The Vice
President and ex-officio Chairman of 
the Rajya Sabha in the protocol comes 
before the Speaker and, therefore, if 
two persons are there both Presidents 
of the two Houses the person who is 
higher up in the protocol should be 
the directing authority.

SHRI G. S. REDDI: In the Bill it
is provided that the complaints against 
the Ministers also w ill be taken up by 
the Lokpal. Do you consider it 
healthy from the point of view of the 
present itate of democracy in India?

SHRI A. N. MULLA: I do not con
sider anything wrong with it and as 
a matter of fact if you do not take 
into account complaints against the 
M insters then better tear off this Bill.

SHRI G. S. REDDI: You have pro
posed five conditions which the Lok
pal should possess before his appoint
ment. Don’t you consider it to be an 
ideal proposal?

SHRI A. N. MULLA: When we
give a statement or when we present 
an idea obviously we have to have 
some picture before us. Some image 
before us. We may fall away from 
that image or w e may not be able to 
realise that image but certainly that

should be before us and we should 
try to reach it. I have already said 
that we have not got that human 
material.

SHRI S. S. N. TANKHA: Whether
you would like any maximum age to 
be fixed for the Lokpal as to when 
he should necessarily be made to re
tire?

SHRI A. N. MULLA: When there
Is only one term to be given to the 
Lokpal then the question of his phy
sical and mental condition at the time 
of appointment is relevant. Then 
there is no question of maximum age.

SHRI S. S. N. TANKHA: Why I
asked this question is that you are 
not opposed to retired iiigh court 
judges or supreme court judges to be 
appointed.

SHRI A. N. MULLA: I am not op 
posed. As a matter of fact the retir
ed high court judges and the retired 
supreme court Judges have one ad
vantage over the other persons that 
by the way they have spent their life 
they have acquired a capacity to as
sess evidence to sift it and come to 
conclusions. Others may also possess 
this capacity but this lifelong train
ing helps them to come to certain de
cisions which are necessary in the 
final analysis in giving judgement.

SHRI S. S. N. TANKHA: Quite
right. If this class of people are 
to be appointed it means they w ill be 
appointed at the age of 60 or 65. If 
you give five years that means the 
age of 70 years. Would you like 
them to continue upto that age.

SHRI A. N. MULLA: There would
be a person who w ill fulfil the func
tions of a Lokpal even at the age of 
75 while there may be a person who 
cannot fulfil it even at the age of 55.

SHRI S. S. N. TANKHA: The
second question is that seme witnesses 
who appeared before us have suggest
ed that the judiciary and th*
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Members of Parliament should also 
to be brought within the Lokpal's en
quiry and investigation. Do you 
agree?

SHRI A. N. MULLA: No. I have
said a panel of Parliamentarians or 
Jurists may assist as a private agency 
the Lokpal. This may be consider
ed. If the Lokpal feels that he him
self alone is not capable of coping 
with the matter he can call upon that 
panel. There may be a permanent 
panel of Parliamentarians for this 
purpose.

SHRI S. S. N. TANKHA: Should
the Lokpal enquire into the allega
tions against the Members oi Parlia
ment and the judiciary?

SHRI A. N. MULLA: Surely. M Js. 
should be brought under the Bill. I 
am not worried if judges arc exclud
ed as embodied in Clause 20 of the 
Act but I am worried if M.Ps. are 
excluded.

SHRI HEM RAJ: Ministers have
been brought within the ambit of this 
Act. Commissions of Enquiry have 
been set up by the Government bat 
after the findings no concrete action 
has been taken against the T^nisters 
who have been found tq. be corrupt. 
What suggestion will you make to in
corporate in this Act that the Lokpal 
and Lokayuktas instead of being ad
visory in character should also recom
mend some action to the Government 
so that some action may be taken 
against them?

SHRI A. N. MULLA. The role of 
the Lokpal at best is advisory. That 
role is not that of the Court of Law 
who sentences any person to anything. 
Therefore, if the advico of the Lok
pal is not accepted then the Lokpal 
should resign. He should say that it 
is useless to function In thu capacity. 
He does not want to act as a Lokpal.

SHRI HEM RAJ: Instead of be
ing advisory, can he suggest that such 
and such action i.e. prosecution, etc., 
ihould be taken?

SHRI A. N. MULLA: I think you.
can put in that suggestion but what 
would be the legal bindir.g affect of it 
after you have put it?

SHRI HEM RAJ: If the Govern
ment in power does not take any 
action, it will not have any meaning.

SHRI A. N. MULLA: It the Gov
ernment does not take action it w ill 
have political repercussion.

SHRI HEM RAJ: Can you sug
gest any other method which may be 
incorporated in the Act so that action 
is taken?

SHRI S. S. N. TANKHA: Lokpal 
will report to the Parliament that n o  
action has been taken on Lokpal’s  
suggestion.

SHRI HEM RAJ: Under section 8(4>> 
time limit has been put as five years. 
Do you think any time limit is 
necessary?

SHRI A. N. MULLA: So far as suo 
moto action is concerned, no time limit 
should be there. The Lokpal can take 
up any question if in his discretion 
the matter is important.

On complaint involving an allega
tion the time limit for 5 years is there. 
But he can take up the complaint 
after five years if he feels that the* 
matter is important

SHRI HEM RAJ: In the Anti-Cor
ruption Act we have made the giver 
and the taker responsible and they 
can be proceeded against. Do you. 
think that this Act itself has given 
rise to corruption or it has in a way 
paved the w ay to bring the cases to 
light?

SHRI A. N. MULLA: If you want to 
ask my opinion as a citizen, I may 
tell you that you are not going to 
curtail corruption in any way. There* 
w ill be a spiral of corruption even 
though you may have one lokpal or* 
ten. It you put the question to me 
in the capacity in which I am to-day,
I would say all would depend upon



216
w hat image the Lokpal projects. If 
you really get a Lokpal of the right 
stuff and he has power to stand against 
even the party in power, one or two 
decisions made by the Lokpal would 
create tremendous impact.

SHBI HEM R A J: Under the present 
Act both the giver and the taker be

com e offenders. If any person comes 
before the Lokpal or Lokayukta and 
gives any information, then he himself 
Is bound and he himself becomes an 
offender. Has this provision helped 
In checking corruption?

SHRI A. N. MULLA: The Lo*p*l 
wjll obviously exercise his own dis
cretion whether he should investigate 
the matter against the gjver at all. As 
the giver has himself confessed; there 
is no question of investigation against 
him. He w ill naturally investigate 
against the person who has received 
the bribe and the giver becomes one 
of the witnesses and helps him in in
vestigation.

SHRi HEM RAJ: So, in that case, 
that portion of the ordinary law should 
not apply to the Lokpal and Loka~ 
yukta.

SHRI A. N. MULLA: I am not as
sociated with any Committee or with 
any penal law-making body. As far 
as Anti-Corruption Act is concerned, 
I feel a great deal of amendments are 
necessary because it is this Act which 
can give relief to the common man 
and not the LokpaL The common 
man is more interested in improve
ments of procedure in the Anti-Cor
ruption Act. Government is giving as 
a Lokpal, but no suitable amendments 
are being made in the Anti-Corrup
tion JS-:i though so many things can 
be done. A  few of the provisions of 
this &i.\ can he introd : ed in the pre
vent! of Corruption Act to iirprove 
arid tu streionline the administration 
of justice, to give more power? to the 
Court., to collect information and do
cuments and evidence. That should 
be done as that would be the real 
relief for the common citizen.

SHRI S. SUPAKAR: Sir, so far as 
ministerial responsibility is concern
ed, you have said that the question 
of policy should not be enquired into 
or investigated by the Lokpal. The 
distinction between the administration 
and policy is very thin. Do you con
sider desirable to make it more expli
cit in Bill?

SHRI A. N. MULLA: A  certificate 
should be issued either by the Prime 
Minister or a Cabinet Minister autho
rised by the Prime Minister claiming 
this exception that it come* within the 
ambit of policy. The distinction is 
thin but his ceriflcate would be at 
least a commitment on the part of the 
group in power. A  grievahce which 
th* other group might call maladmi
nistration but the Government claim* 
t h t h i ?  is a questipp of policy w ill 
at least give rise to political conscious*, 
neps and at least in Parliament and 
other places you can say that such and 
such exception was claimed in sudi 
and such a case. The fl&al decWon 
in this matter n>a  ̂ be left to the 
Prime Minister or the Minister au
thorised by the Prime Minister that 
this is & question of policy.

SHRI S. SUPAKAR: The second
question is this. Do you think it 
should be necessary to amend A r t  311 
even though the scope of the function 
of the Lokpal is something like in
vestigating authority and not that of 
condemnation of the person?

SHRI A. N. MULLA: The question 
of amending Art. 311 arises when 
certain powers are to be given to the 
Lokpal which militate against the 
provisions of Art. 311, but when no 
such powers are given the question 
of amendment does not arise. There
fore, if you claim that such powers 
should be given to the Lokpal and his 
decision should be final that there 
should be no review of bis opinion I  
am not in favour of that stand. I 
have said that the reviewing powers 
of the Supreme Court must be re
tained.
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SHHI S. SUPAKAR: The powGp of

Lokpal is a mere investigation power. 
It is not in the sense that w e use the 
Criminal Procedure Code. There is 
no thorough, probe in which this 
judgement should have some sort of 
authoritative or binding nature and 
all that. I hope I have made myself 
clear.

SHRI A. N. MULLA: There are
certain basic fundamental human 
rights and one of them is that no 
person should be convicted or senten
ced unless fef has the full right to de
fend himself. There are principles 
which are applicable for assessing evi
dence for finding a man guilty. Now, 
if the Lokpal does not observe these 
principles and permits his own strong 
bias or his own feelings and comes 
to the concluion that this man is guil
ty, it is flot correct. I have function
ed as a judge I know that a certain 
accused has committed murder, ftut 
the evidence does not prove it. The 
evidence is completely faulty. It is 
not one man that is before you, it is 
flie entire system of laws that is be
fore you. You cannot convict a man 
on faillty evidence merely because you 
have a conviction that the man is guil
ty. Similarly the Lokpal has not only 
to convince himself, but he has to 
convince the people at large— that his 
decisions is right. He should create 
that type of confidence. He has to 
give the picture that he is not acting 
on his own whims. He should func
tion in a judicial, independent manner 
and all this involves a certain way 
of assessment of evidence and there 
should not be any deviation from such 
assessment. He may not be in the 
strict sense, a court of law; but there 
are certain basic requirements which 
jaust be fulfilled in order to convince 
the people that justice is being done.

SHRI S. SUPAKAR: As a concre
te question has arisen, I am asking 
this. The publication by the CBI can 
he produced in a court of law regard
ing the prima facie allegations that 
are made against persons in high offi
ces. That question has arisen in res
pect of the investigation of a case re
cently. In respect of cases of investi

gations that have to be conducted b y  
the Lokpal, what would be its value—  
whether it is investigation or inquiry? 
I hope I have made myself clear.

SHRI A. N. MULLA: I have un- 
derstoqd your point. I have already 
stated this. The method of securing 
information and evidence before a 
court of law is restricted by certain 
rules of procedure and statutes. The 
procedure before Lolqpal should be 
entirely his own, he is not to be fet
t l e d  in any way by any other consi
derations and he should have access; 
to all the documents. Therefore the 
Lokpal would be in a better position 

a court of law because various 
pieces of evidence would be before 
him which will not be before courts, 
of law and various aspects can b e 
considered by him though they cannot 
be considered by courts of law. The 
Lokpal has access to all the documents 
and he tries to utilise that informa
tion, those documents which a court o f 
law cannot do. Therefore in the game 
case, the courts may not come to the 
conclusion that a man is guilty but 
the Lokpal can rightly come to the 
conclusion that the man is guilty be
cause the evidence before him is ful
ler.

SHRI S. SUPAKAR: That is alL
Thank you.

SHRI T. VISWANATHAM: Please
see clause 8 regarding matters which 
cannot be enquired into by Lokpal, 
relating to any matter specified in the 
2nd schedule__

SHRI A. N. MULLA: I have stated 
that (e), should be deleted in the 2nd 
schedule.

SHRI T. VISWANATHAM: Clause 
(a) states about action taken in a 
matter certified by a Secretary as af
fecting the relations or dealings bet
ween the Govt, of India and any for
eign Government or any international 
organisation of States or Government. 
We have got several dealings, not 
merely diplomatic dealings, but trade 
dealings, commercial dealings etc.* 
going on from State to State and com
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mercial dealings are the worst points 
where corruption is likely to occur. 
Now, that is excluded. Clause (c) 
also says about action taken for the 
purpose of investigating crime or pro
tecting the security of the State in
cluding action taken with respect to 
passports and travel documents* There 
can be any amount of hiding or shel
tering criminals who may be the 
favourites of the administration.

SHRI A. N. MULLA: My view of
these exceptions is this: Broadly
speaking' they come under the head 
•policy’. It is very difficult to say 
where the policy ends and where cor
ruption begins, and in my opinion, as 
the policy should not be the matter to 
be investigated by Lokpal some area 
of corruption also escape his jurisdic
tion.

SHRI T. VISWANATHAM: Suppose 
a policy decision is taken with regard 
to partial decontrol of sugar. Suspi
cion has been raised on the floor of 
the House. Suppose there is a simi
lar action. Will that go before the 
Lokpal? Can Lokpal enquire into it?

SHRI A. N. MULLA: There are
tw o aspects of that question. There is 
the policy decision and if as a result 
of this policy there is a complaint 
that in some particular way a corrupt 

'deal was entered into, I think that it 
w ill come in ag part of corruption and 
it w ill not be excluded, it will not be 
covered by the head ‘policy’. The 
moment it is not covered, the Lokpal 
steps in. In order to escape the juris
diction of the Lokpal, the executive 
authority is likely to raise the ques
tion of policy very lightly. That is 
why I say that I do not want the 
Secretary to do it. In every such case 
it should be the Prime Minister or 
on her or his behalf a Cabinet Minis
ter who should claim exemption.

SHRI T. VISWANATHAM: You
please see the various clauses under 
the Second Schedule. They are just 
tnings on which questions are raised 
in Parliament. Policy is arrived at
*fter a certain event takes place. It

is tnose events tnat are sougnt to De 
questioned. If those questions are ta
ken away from the purview of the 
Lokpal, do you think that there is 
much utility in having a Lokpal 
Clause 8(b) says that if there is any 
ordinary remedy available, then Lok
pal should not come in.

SHRI A. N. MULLA: I have al
ready said that alternative remedy 
cannot be a plea for Lokpal not carry
ing on his investigation.

SHRI T. VISWANATHAM: Don't
you think that the omission of clause 
8 w ill improve the position of Lokpal 
and perhaps give him a little greater 
utility? ‘

SHRI A. N. MULLA: After all you 
should also see that you should not 
make the Lokpal such a menace to 
the country. If by any chance the 
Lokpal develops political aspiratiobs, 
he may, with accessibility to all sorts 
of things, play havoc in political life. 
You should not arm him with such 
powers that he may be tempted to 
play this game.

SHRI T. VISWANATHAM: If
clause 8 is to remain, Lokpal w ill only 
be adding to various other institutions 
which are already existing. He will be 
one more clog in the wheel.

SHRI A. N. MULLA: I have looked 
into it rather deeply and I find that 
though, as you say, there are certain 
weakensses, by and large, the excep
tions which are made need not fright
en us. We are against these excep
tions because of the corrupt atmos
phere that prevails today. But when 
I look at these powers in the proper 
perspective in the context of re
lations between the State and the 
Lokpal, I do not see anything serious
ly  wrong with it.

SHRI T. VISWANATHAM: Will
you kindly look at clause (d) in the 
Second Schedule? “Action taken in 
the exercise of powers in relation 
to determining whether a matter shall 
go to a court or not” ..........
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SHRI A. N. MULLA: I have said 

that it should be deleted.

SHRI T. VISWANATHAM: Clause
8 read with the Second Schedule 
makes the Lokpal absolutely super
fluous personage in the various machi
neries of the administration. If clause 
8 is removed, he may be of some use 
provided he is given powers to en
tertain grievances and complaints and 
inquire into them even if there is 
some other remedy provided for by 
statute.

SHRI A. N. MULLA: From my ex
perience, I can assure you that it w ill 
be the personality of the Lokpal that 
would determine whether he w ill be 
of use or not. Give all the powers 
to him, and still he w ill be useless 
if he is not made of the stuff with 
which a Lokpal should be made. On 
the other hand, if he is of the right 
stuff put more and more restrictions 
on him, still he w ill see his w ay to 
assert himself and help the people.

SHRI T. VISWANATHAM: I w ill
take you to another aspect. Lokpal 
can enquire into any action taken by 
or by the order of a Minister. Sup
posing he comes to the conclusion that 
the order of the Minister was a mala 
fide order. The Act does not give any 
indication as to what action should be 
taken and by whom against the Minis
ter.

SHRI A. N. MULLA: I believe the 
purpose of the Lokpal is that if there 
has been any mal-administration or if 
there has been any corruption and 
people have complained against it or 
he himself has come to know about 
it, then he should disclose it in his 
report to the President who will cause 
it to be laid on the table of the House. 
His duty finishes there. He is not 
concerned with what action should be 
taken or who should take it.

SHRI T. VISWANATHAM: There
fore, this w ill be only adding to the 
literature of the country.

SHR A. N. MULLA: You are sup
plementing something which I said in 
the beginning.

SHRI K. S. RAMASWAMY: On page
11, sub-clause (6) deals with disclo
sure of information. This sub-clause 
deals with persons other than Govern
ment servants. It is sub-clause (4) 
that refers to Government servants. 
Sub-clause (6) covers persons other 
than Government servants. So, there 
is no contradiction there.

SHRI A. N. MULLA: There is a 
contradiction. This says that no per* 
son shall b e  compelled for the pur
poses of investigation under this Act 
to give any evidence or produce any 
document which he could not be com
pelled to give or produce in proceed
ings before a Court. It is the proce
dure to which I object. Why should 
any person be excluded from this 
compelling process?

SHRI K. S. RAMASWAMY: Even
under the court procedure it is so.

SHRI A. N. MULLA: Court proce
dure should not apply to proceedings 
before the Lokpal. After all, the dis
cretion should be of the Lokpal.

SHRI K. S. RAMASWAMY: Sub
clause (3) makes it clear that any pro
ceedings before the Lokpal shall be 
deemed to be judicial proceedings 
within the meaning of section 193 of 
the Indian Penal Code.

SHRI A. N. MULLA: I do not agree 
that the private citizen should es
cape the compelling power of the 
Lokpal to give information or to give 
evidence. *

MR. CHAIRMAN: You have giv
en a very good picture of what a 
Lokpal should be. We shall consider 
all your suggestions. Thank you very
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much for giving us the benefit of your 
experience.

SHRI A. N. MULLA: Thank you. I 
hope you may be able to give the 
country at least one Lokpal or Loka- 
yujcta of the type I want.

MR. CHAIRMAN: Why? There
are plenty of men in India, who are 
fit for this job. Thank you.

(The toitnesa then withdrew)

(The Committee then adjourned)
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(The witnesses were called in and 
they took their seats)

SHRI A K B A R  ALI KHAN: I thank 
you, Mr. Sharma, and your two col
leagues for taking the troube to come 
over here and give us the benefit of 
your valuabe advice. You know the 
purpose behind this Bill. As expe
rienced parliamentarians, we thought 
your contribution w ill be of great help 
to us. Will you kindly give your re
actions to this Bill?

SHRI D. C. SHARMA: The idea
which we have brought to your notice 
originated with Shri Prakash Vir 
Shastri. We have committee on Pe
titions in the Lok Sabha and a simi
lar committee in the Rajya Sabha. 
Our idea is that both these commit
tees should be amalgamated and there 
should be one Joint! Committee to 
be known as the Committee on Peti
tions and Public Grievances.

In other countries where the Om
budsman exists his report goes to what 
is called the First Law Committee in 
some countries. After it has been 
scrutinisrd there, it goes to Parlia
ment. Though there is no bar to its 
discussion in parliament, it is seldom

discussed there. Our idea is that this 
Committee on Petitions and Public 
Grievances should scrutinise the re
ports of the Lokpal and Lokayuktas 
and after that it should be sent to 
the Lok Sabha and Rajya Sabha, along 
with the findings of the committee. We 
have the Public Accounts Committee 
and the Comptroller and Auditor 
General. They scrutinise our ac
counts and give us the benefit of their 
advice. Their reports are placed be
fore Parliament. This Committee on 
Petitions and Public Grievances can 
serve the same purpose.

Our Committee on Petitions is han
dicapped in certain ways. We are told 
that we cannot discuss public under
takings and we cannot deal with ser
vice conditions and other things. I 
submit that if the scope of the com
mittee is enlarged, there would be les
ser chance of any clash with the 
authorities so far as the demands of 
the employees in various sectors are 
concerned. We are told that this 
committee cannot deal with those 
problems which are within the pur
view of the ministries concerned.



SHRI AK BAR  ALI KHAN: That is 
not correct.

SHR D. C. SHARMA: I stand cor
rected. The committee is handicaped 
very much by some of the limitations 
put upon it. We want that this Com
mittee on Detitions and Public Grie
vances should serve as a bridge bet
ween the Lokpal and Lokayukta and 
the public. It w ill be a bridge of 
goodwill and understanding. With 
these words, I would request Mr. Saxn- 
anta to add whatever he wants to say.

SHRI S. C . SAMANTA: I have 
nothing more to add. This was 
brought before us by Mr. Prakash Vir 
Shastri. He is also present. I would 
request him to add whatever he watits 
to say.
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SHRI AKBAR ALI KHAN: This
secretariat will supply that informa
tion.

223
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SHRI S. S. N. TANKHA: There is 

very likelihood that Lokpal and Loka
yuktas w ill be flooded with comp
laints at least for some years to come. 
Will it be possible for the Petitions 
Committee of the two Houses to deal 
with a matter of this nature?

SHRI D. C. SHARMA: The Commit
tee on Petitions and Public Grievan
ces (if it is renamed like that) w ill 
be able to do justice to the complaints 
that come to it. We also call people 
for tendering evidence and we try to 
give as- much time to this work as 
possible.

SHR S. S. N. TANKHA: You will 
realise that the recommendations of 
the Lokpal and Lokayukta w ill need 
immediate study and decision there
on. If your committee takes three or 
four months to deliberate, the deci
sions will be delayed and public will 
have another grievance on this point.

SHRI D. C. SHARMA: May I sub
mit that our Committee meets once 
a week and sits for two to three hours, 
depending on the nature of the work.. 
I think our Committee w ill help the 
working of the Lokpal and Lokayukta. 
As I have said, it will be an accele
rator and not a brake

SHRI S. S. N. TANKHA: If a Joint 
Committee of the two Houses is form
ed separately for the purpose of this 
work, apart from the Petitions Com
mittee of the two Houses, have you 
any objection to it?

SHRI D. C. SHARMA: No, but
what I would say is that the multipli
cation of committees w ill not help us 
very much. When there is one com
mittee already doing this kind of work 
it would be much better to entrust 
this work to that committee. That is 
my view.

SHRI S. S. N. TANKHA: Do you
not think that the nature of work of 
the two committees will be different? 
One w ill be dealing with complaint 
of a general nature and the other will 
deal with specialised complaints ag

ainst particular individuals. So, the 
work of the two committees will be 
altogether different,

SHRI D. C. SHARMA: We receive 
both kinds of complaints. For ins
tance, sometimes we receive a comp
laint from the pensioners that they 
are not receiving adequate pension. 
This is a general one. We also receive 
complaints from individuals. Suppose 
somebody has not been paid his com
pensation by the Rehabilitation Minis
try and we receive a representation, 
we take up his case and get redress 
of his grievance. So, our Committee 
acts on both those cases— grievances 
of a general nature and private grie
vances. But it does not take into 
account the service conditions of Gov
ernment employees.

SHRI S. S. N. TANKHA: The w o *  
of the Lokpal w ill relate to that par
ticular aspect also.

SHRI D. C. SHARMA: We can deal 
with that also. The terms of our 
committee would be enlarged or w i
dened.

SHRI S. S'. N. TANKHA: I have no 
doubt that you w ill deal with it. X 
have been the Chairman of the Peti
tions Committee of Rajya Sabha for 
two years. According to our rules—I 
do not know about the rules in Lok 
Sabha— we could n ot take up indivi
dual cases. We could take up only 
those cases which were of a general 
character and did not appertain to 
particular individuals.

SHRI D. C. SHARMA: We have 
found one w ay out of this difficulty. 
We have got petitions and represen
tations. Petitions mean general cases 
and representations mean individual 
cases. Suppose I get some represen
tation from some person ur the 
Speaker sends me some representation 
received by him that is passed on to 
the Minister concerned and we v e ry  
often get very adequate and satisfy
ing replies.



225
bkiBl S. S. N. TANKHA: There you 

ao not decide the case. You pass it on 
to the Minister for his remarks, re* 
ceive the remarks and pass them on 
to the petitioner. That is a ll.

SHRI D. C. SHARMA: Of course, 
we act in such cases only as a post 
office. We send the representation to 
the Ministry concerned, receive the 
replies and see whether they meet 
with the needs of the situation*

SHRI S. S. N. TANKHA: I am sure 
that you would like that the recom
mendations of the Lokpal or Loka
yukta, or the committee which may be 
appointed to go into these matters, 
they should be binding on the govern
ment. A t present, the recommenda
tions of the Petitions Committee of 
the two Houses are only recommen
datory in nature and I think it is 
seldom that government really follow 
those recommendations. I do not 
know What your experience is. For 
instance, you gave the example of the 
pensioners asking for increased emolu
ments. A  similar petition was Pre
sented to the Rajya Sabha also and 
we decided in the Committee and re- 
commmended to the government that 
some increase should be made in the 
pensions. But I am sure nothing has 
been done and nothing will be done. 
Therefore, don't you think that the 
recommendations of the Lokpal and 
Lokayukta should be of a character 
which should be binding on the gov
ernment, which the government should 
be obliged to follow rather than side
track them?

SHRI D. C. SHARMA: I may submit 
very respectfully that nothing can be 
binding on the government. Even the 
recommendations of the Public Ac
counts Committee, Estimates Commit
tee and other committees are some
times set aside by government.

SHRI A K BA R  A LI KHAN: But
generally they give due weight to 
those recommendations.

SHRI D. C. SHARMA: But they also 
have the right to set aside those re

commendations. Therefore, if  thqy 
set aside our recommendation some
times, I do not think that our commit
tee should take it so seriously.M

SHRI S. S. N. TANKHA: That is not 
my point.

SHRI D. C. SHARMA: In a demo
cracy nothing is binding; everything 
is recommendatory. The concept of 
democracy is not that it is something 
which is authoritarian which can dic
tate to anybody. No, it is not like 
that. Democracy is government by 
consent or by consensus. Suppose we 
make a recommendation. It may take 
some time for the government to come 
to some conclusion. I think most of 
the recommendations which our com
mittee have made have met with very 
good response from the Ministries 
concerned.

SHRI S. S. N. TANKHA: According 
to the scheme of the Bill, the recom
mendation of the Lokpal w ill be for
warded to government. If the gov
ernment refuse to follow them, then 
the matter can be brought before the 
Lok Sabha. So, in a way, it con
templates that if the government feel 
that it cannot accept a particular re
commendation, it w ill have to give its 
own reasons for it. Personally, I am 
of the view that it would be better if  
a separate committee is set up con
sisting of Members of both the Houses 
of Parliament, as the Public Accounts 
Committee is, and that should deal 
with It more closely.

SHRI D. C. SHARMA. tfou are the 
Chairman of the Committee on Peti
tions. If you are prepared to commit 
sucide, how can I prevent you from 
doing so? I w ill not be a party to 
that.

SHRI S. S. N. TANKHA: I am no- 
longer the Chairman of that Commit
tee.

SHRI D. C. SHARMA: I would like 
that the functions and the dimensions 
of the Committee on Petitions should 
be extended and that it should include



the Members of the Lok Sabha ‘and 
also of the Rajya Sabha. I do not 
know much about Rajya Sabha/ But 
I know about Lok Sabha. We have 
hardly any time for Bills. Every day, 
there are No-Confidence M otion^Ad- 
joumment Motions, Call Attention 
Notices and so many other things. Of 
course, democracy has to work through 
these channels. Fontierly, we used to 
have an opportunity of having the 
No-Date-Yet-Named Motions. For 
instance, I could discuss the Report of 
the Committee on Petitions; I could 
discuss the Annual Report of the 
Vishakhapatnam Shipyard; I could 
discuss any Report. But now the time 
at our disposal is so short on account 
of the vigilance of the Members of 
the Lok Sabha that those things get 
out of focus.

SHRI A K BA R  ALI KHAN: If a 
Committee is to be channeled through, 
it makes little difference whether the 
Petitions Committee is recast or some 
independent Committee is formed. 
The main question is whether we 
should have something in between tb' 
Government and the Lok PaJ.

SHRI D. C. SHARMA: May I draw 
your attention to the First Report 
which was submitted by the Commit
tee on Petitions? We received 102 
representations and all were disposed 
of.

SHRI A K BA R  ALI KHAN: What 
steps were taken on them?

SHH1 D. C. SHARMA: They were 
accepted.

SHRI A K B A R  ALI KHAN: I think, 
that is enough; we have got the idea.

SHRI Y . B. CHAVAN: May I ask 
some questions? It is just to clear 
the ideas. You know w e are introduc
ing this institution of the Lok Pal and 
Lok A yukt for the first time. We 
really do not know exactly how it is 
going to work. A re w e not rather in
troducing too many checks and 
counter-checks b y  having thin idea of 
Petitions Committee getting involved

with 4he work of the Lok Pal and Lok 
Ayukt? Don't you think it w ill be 
worthwhile considering this aspect 
after having the experience of the 
institution of Lok Pal and Lok Ayukt 
for two or three years and then go 
into it? I ;vilL tell you why I feel so.

First of all, the Lok Pal and Lok 
Ayukt are supposed to look into griev
ances and allegations. If we allow 
the Committee to look into the alle
gations, the means we want the 
Lok Pal to sit over the judgment 
of the Committee itself. That is so 
far as the allegations part is concern
ed. You can argue that it may not be 
necessary to ask them to look ihto the 
allegations and that they can look into 
the grievances only. But the experi
ence that we have on these matters is. 
iven when they go into the question 
)i grievances it is quite possible that 
the Committee may go into the allega
tions also. Supposing in the case of 
public servants, we go into the allega
tions part, ui^re is the dang,er of 
politicalising the service also. It is 
quite possible we may take the side 
of one officer and may not take the 
side of the other officer. There is the 
danger o f the politicalising of the Gov
ernment services. Don't you think if 
at all a Committee is to be thought of, 
it has to be confined only to the 
grievances part, not the allegations 
part?

Then, you have drawn a comparison 
between the Public Accounts Commit
tee and the functions of the Commit
tee, the Auditor General, etc. I would 
give you another anology. We sub
mit the Annual Report of the UPSC 
for the consideration of Parliament. 
There we do not expect any Com
mittee to go into it. B y having a 
Committee for ever, aspect, for every 
Report to be submitted to the ,Govern
ment, possibly w e m ay be overdoing 
it. These are some of m y basic 
doubts. "

SHRI D. C. CHARMA: I w ill be the 
last person to differ from you because 
you have much more experience than 
I have. But I  would say that you

*



cannot equate th£ UPSC with the 
Committee on Petitions. The UJ»SC is 
a part of the nature like the Supreme 
Court and so on and you cannot ques
tion it. Therefore, the' UPSC stands 
on a class by  itself. The Committee 
on Petitions cannot be equated with 
the UPSC. You may have noticed 
sometimes that we have also found 
fault with the UPSC recommendations 
on the floor of the House. Of course, 
that is not relevant to this issue. 
Therefore, if  the UPSC Report can be 
considered on the floor of the House, 
I think, this Report also can be con
sidered. . .

SHRI Y. B. CHAVAN; I am not 
against the consideration of the Re
port by Parliament. My question is 
whether it is necessary to be examin
ed b y  the Committee>

SHRI D. C. SHARMA: Why have 
you appointed the Joint Committee on 
the Lok Pal and Lok Ayukt Bill? It 
is only to see that the B ill is piloted 
through both the Houses easily and 
smoothly.

SHRI A K BA R  A LI KHAN: The
other purpose is to discuss and find 
out how to improve it.

SHRI D. C. SHARMA: I understand 
that. W hy do you want to improve it? 
Wihy do you try to find out lacunae in 
the Bill? It is only to see that it has 
the easy and smooth passage in both 
the Houses of Parliam ent Similarly, 
it w ill be a kind of Joint Select Com
mittee on Petitions.

SHRI Y . B. CHAVAN: It w ill not be 
a Joint Select Committee.

SHRI D. C. SHARMA: It w ill make 
for smooth and easy passage of the 
recommendations of the Lok Pal and 
Lok Ayukt.

SHRI KANW AR L A L  GUPTA: 
What is his answer to the first part of 
the Home Minister’s question? He has 
not replied to that. Does he propose to 
deal with allegations also Or does he 
■want to deal with grievances only?

SHRI D. C. SHAttMA; I submit very 
respectfully that it is very difficult to 
demarcate allegations from grievances 
and grievances from allegations.

SflRI Y. B. CHAVAN: Then, I am 
 ̂afraid, you have not refcd the Bill.

SHRI A K BA R  ALI KHAN; In an 
allegation, there is a charge against a 
person. So far ps a grievance is con
cerned, it is only mal-administration.

SHRI Y. B. CHAVAN: My fear is 
that grievances w ill come into the 
allegations.

SHRI D. C. SHARMA: The differ
ence between those two words is only 
as much as there is between Tweed
ledum and Tweediedee.

SHRI Y. B. CHAVAN: I am afraid, 
you have not read the Bill.

SHRI D. C. SHARMA: I have read 
the Bill.

SHRI M. RUTHNASWAMY: I
understood from Mr. Sharma’s re
marks that he wanted to build a 
bridge (between the Lokpal and the 
Parliament and the public. Is this 
bridge to be open throughout the year 
or only when the Lokpal submits his 
annual report to the Parliament?

SHRI D. C. SHARMA: The Lokpal 
w ill be submitting interim reports. 
We have now come to be in favour of 
interim reports. Take the case of the 
Administrative Reforms Commission; 
it is submitting interim reports. I 
think, in the same way, the Lokpal 
and Lokayuktas w ill be submitting 
interim reports and we w ill be discuss
ing those interim reports.

SHRI M. RUTHNASWAMY: Our 
understanding has been that the Lok
pal w ill submit an annual report to the 
Parliament like the Union Public 
Service Commission and the Scheduled 
Castes and Scheduled Tribes Commis
sion. Mr. Sharma seems to contem
plate not only a bridge but a channel 
between the Lokpal and the Parlia
ment. In other words, he would like 
individual cases or groups of cases to
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be submitted to the Committee, which 
he contemplates, from time to time. I 
think, this w ill be putting a 'great 
strain both on the Lokpal and on the 
Committee— submitting individual
cases or groups of cases to the Com
mittee to screen them before they go 
to Parliam ent I do not think, it is 
a workable scheme.

SHRI D. C. SHARMA: It is not that 
the Lokpal and the Lokayuktas are 
going to be easy-going persons and are 
going to take their job as an arm
chair job. They w ill be invariably 
working persons. There w ill not be 
any trouble between them and the 
Committee.

SHRI M. RUTHNA3WAMY: There 
are going to be investigating officers. 
Investigating officers cannot submit 
interim reports to any committee or 
Parliam ent It is only an annual re
port that can be considered by Parlia
ment and the annual report could be 
submitted to this committee which Mr. 
Sharma contemplates for scrutiny and 
for preparation for discussion by Par
liament. Submitting individual cases 
or groups of cases w ill defeat the pur
pose of the appointment of the Lokpal 
because the Lokpal is a kind of in
vestigating officer and no investigat
ing officer submits interim reports to 
a committee or to any supervisory 
body.

SHRI D. C. SHARMA: Whether we 
have to discuss one report or half a 
dozen reports, that does not matter; 
that does not change the situation, 
So far as I am concerned.

SHRI Y. B. CHAVAN: Please refer 
to page 2 of the Bill. You said that 
there was no difference between ‘alle
gation’ and •grievance’. I would like 
to refer you to (b) on page 2 of the 
Bill where the term ‘allegation* is 
defined. It reads:

" ‘allegation* in relation to a 
public servant means any affirma- v 
tion that such public servant,—

(i) has abused his position as such 
to obtain any gain or favour

> to himself or to any other 
person or to cause undue 
harm or hardship to any other 
person,

(ii) was actuated in the discharge
of his functions as such public 
servant by personal interest 
or improper or corrupt
motives, or

(iii) is guilty of corruption, lack of 
integrity or improper conduct 
in his capacity as such public 
servant”

Then, please refer to (d) where the 
term ‘grievance’ is defined. It reads:

44 ‘grievance1 means a claim by a 
person that he sustained injustice 
in consequence of maladminis
tration” .

Again, 'maladministration* is defined 
m (g>2 Si

“ 'maladministration* means ac
tion taken or purporting to have 
been taken in the exercise of ad
ministrative functions. . .  ” , etc., 
etc.” .

So, the Bill contemplates specific con
notations for these two terms, namely, 
'allegation* and ‘grievance*. They 
have two different connotations; they 
are two different concepts. You may 
not, .in your common parlance, make 
any difference between ‘allegation* 
and ‘grievance’, but the B ill has made 
a very clear distinction. Really speak
ing, they cannot mean one and the 
same thing.

SHRI D. C. SHARMA: You can take 
it as you like, but I think that the 
difference that you have made between 
‘allegation’ and ‘grievance’ is only to 
have two words instead of one.

SHRI Y. B. CHAVAN: Anyway,
you are entitled to your views, Mr. 
Witness.

SHRI G. S. REDDI: It was said that 
the Lokpal should submit his report to 
the Petitions Committee. A re both 
these bodies not parallel bodietf? I*
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it advisable that the Lokpal should 
submit his report to the Petitions 
Committee?

SHRI D. C. SHARMA: I have said 
that the report of the Lokpal should 
be routed through the Committee on 
Petitions— grievances and allegations 
also, if you like; I do not want to# 
fight sh y  of that word.

SHRI G. S. REDDI: Are both these 
bodies not parallel bodies? Is it not 
derogatory for the Lokpal to submit 
his report to the Petitions Committee?

SHRI D. C. SHARMA: I don’t think 
ec. For instance, the Public Accounts 
Committee gets reports from the 
Ministries. That is not derogatory to 
them.

SHRI PURNANAND CHETIA: India 
is a vast country. There w ill be in
numerable complaints or grievances or 
allegations against officials or Minis
ters. Suppose there are as many as
1,000 or 2,000 cases coming to the 
Committee. How w ill it be possible 
for the Committee on Petitions and 
Grievances to deal with such a huge 
number of cases?

SHRI D. C. SHARMA: It only means 
that the Lok Sabha Secretariat w ill 
have to be enlarged. Now we have a 
cell which can deal with about 200 
cases. If we have 1,000 or 2,000 cases, 
then that cell in the Lok Sabha Sec
retariat w ill have to be enlarged.

SHRI AK BAR A LI KHAN: Then
you w ill have two establishments—  
one Lokpal establishment and another 
establishment to deal with those cases 
so far as the Committee is concerned. 
It w ill be a burden on the taxpayers.

SHRI D. C. SHARMA: The burden 
on account of Lokpal w ill be there and 
not on account of the Committee on 
Petitions where the members do hono
rary work.

SHRI A. D. MANI: I want to ask 
Mr. Sharma w hy he should think of 
a bridge at all between the Lokpal

and the Parliam ent Already there 
are so many bridges like Public A c
counts Committee and Public Under
takings Committee. I am one of those 
who feel that these committees have 
fettered the right of free Parliament
ary discussion. When the Lokpal sub
mits a report and that is placed be
fore Parliament, why should the Par
liament not have the right to discuss 
it straightway? We are concerned 
with corruption as much as the mem
bers of the Committee on Petitions. 
Why should there be an intermediate 
authority? This intermediate autho
rity may develop into an appellate 
authority. We do not want an un
official court of appeal to be set up 
over the Lokpal. The Lokpal submits 
his report to Parliament and the court 
of appeal should be the public opinion 
and not any committee that is set up 
by Parliament. The third point is 
this. I would like to ask one more 
question instead of speaking again. 
When the Lokpal comes into being 
and the Lokayukta is functioning there 
must be a bridge between them and 
Parliament, and not anybody, except
ing with one restraint; and this idea 
is being canvassed before this com
mittee informally. Various allega
tions are made against MPs also. 
There should be some authority for 
that. We don’t want MPs to be in
vestigated by Lokpal when somebody 
makes allegation. Suppose an allega
tion is made that somebody is mis
using his facility and privilege and 
all that. I need not go into details. 
You know the kind of allegations that 
are made. Suppose such allegation is 
made, that should go to a committee 
like this, committee on petitions. The 
committee on petitions sitg in judg
ment on that. That could play a use
ful part, it has been said. Here, what 
it comes to is this: You are allowing 
people who are not qualified to sit in 
judgment on a person who occupies 
the position of supreme court judge 
or chief justice of high court. This is 
a very indivious position. And the 
way the committee is constituted it 
may not be a committee of great 
judicial competence that w ill sit in
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judgement on the Lokpal. It will 
make the position of Lokpal and Lok
ayukta extremely difficult and many 
may not be willing to accept the res
ponsibility of holding this position. I 
want your views on the three points 
that 1 have put forth. Also, you 
wanted to make things easy for Par
liament. We would like to make 
things difficult for government includ
ing Parliament and there should be 
free discussion always and making 
things easy is not particularly of im
portance in our parliamentary life. 
We should make things difficult where 
things should be made difficult. Why 
should you put forward smooth flow 
of parliamentary business as a scheme 
towards which we should progress?

SHRI D. C. SHARMA: Your
approach is idealistic. My approach 
is pragmatic. I have based my obser
vation on what I have seen during the 
last so many years in Lok Sabha and 
also what I have been reading from 
the proceedings of Rajya Sabha. It 
is not necessary to make things diffi
cult but necessary to make things 
easy for the public, for democracy, for 
everybody. You have mentioned that 
Lokayukta should be supreme court 
judge, high court judge and all that. 
There are retired judges of the high 
court also in the Lok Sabha. There 
are retired judges of high court also 
in Rajya Sabha. Therefore if you 
want judicial committee and not a 
committee of non-judicial persons like 
me you can rope in person with that 
judicial talent which is available in 
Lok Sabha and Rajya Sabha. I come 
from Punjab and I went recently to 
m y constituency Gurdagpur which is 
on the border of Jammu and Kashmir 
State and Punjab. Where there was 
one bridge before, they are now hav
ing two bridges. They are building 
that bridge only to have more public 
good, more public welfare and all that.
I f  w e want to build that bridge it is 
for the public good and for nothing 
else.

SHRI A K B A R  A LI KHAN: Do you 
agree with the idea that MPs should

also be drawn under the scope of this 
bill?

v\
SHRI D. C. SHARMA: Why not? 

Every Government servant should be 
brought, and every public servant 
should be brought within the scope of 
this bill; there is no harm in that.

SHRI S. SUPAKAR: Persons can 
put. petitions to the petitions com
mittee on any subject. I just want to 
know how many cases of allegations/ 
grievances came before the petitions 
committee every year.

SHRI D. C. SHARMA: The informa
tion can be supplied to you afterwards. 
But I would submit that we got a lot 
of cases of grievances and allegations.

SHRI AK BAR  ALI KHAN: Do you 
take evidence also?

SHRI D. C. SHARMA: Yes. We 
call for parties and we call for repre
sentatives'of the Ministries also to shift 
evidence.

SHRI S, SUPAKAR: Has the Peti
tions Committee been able to redress 
the grievances without reference to 
Government?

SHRI D. C. SHARMA: How can we? 
After all we are a committee of the 
Parliament. Parliament has also to 
leave these matters to Government.

SHRI S. SUPAKAR: You said the 
report of Lokpal|Lokayukta should be 
processed through Petitions Committee.
Do you suggest that they can report to 
Parliament in cases which they feel fit 
enough, and even they may not re
port to Parliament in cases where 
they do not deem fit?

SHRI D. C. SHARMA: If the
committee is seized of this problem 
it would have to report on all cases.
It w ill not try to shrik its responsi
bility.

SHRI S. SUPAKAR: Should it be 
mere processing committee, br should 
they make comments of their own
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also, with their appropriate comment* 
and recommendations also? *

SHRI D. a  SHARMA: I think its 
functions w ill be as follows:

(1) It w ill prepare a gist no doubt 
as you have stated;

12) It w ill look to the recommen
dations; and

(3) It w ill give its own recom
mendations.

If those recommendations do not suit 
i t

SHRI S. SUPAKAR: When there is 
a conflict between the recommendation 
of the Lokpal and Lokayukta and the 
recommendation of the Committee on 
Petitions, do you envisage such a con
tingency?

SHRI D. C. SHARMA: I think the 
functioning of the Lokpal and Loka
yukta w ill not be as good as it would 
be if in the Committee on Petitions 
the grievances and allegations are 
brought into the picture.

SHRI S. SUPAKAR: I am afraid I 
hav$ not been able to make my ques
tion clear. Do you envisage a conflict 
between the recommendation of the 
Lokpal and Lokayukta and the recom
mendation of the Committee on 
Petitions?

SHRI D. C. SHARMA: Sometimes it 
can h a p p e n . But, the conflict is re
solved like any other democratic 
conflict.

ifrrc w s  : w  fin* if 
ifo jfa R - n r

"T^jaladministtratioa means a 
claim by a person that he sustain
ed injustice in consequence of 
maladministration;

(i) where such action or the 
administrative procedure or 
practice governing such action

is unreasonable, unjust, op* 
pressive or improperly discri
minatory; or

(ii) where there has been negli
gence or undue delay in tak
ing such action, or the ad- 

„ mdnistrative procedure or 
practice governing such action 
involves undue delay.”

if STPT
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‘The foremost justification for 

providing that the annual report 
of the Lokpal and Lokayukta 
should be sent to the Committee 
on Petitions (which may be re
named as Committee on Petitions 
and Public Grievances) is that the 
report of the Ombudsman and the 
explanations of the administra
tion necessarily requires scrutiny 
at the hands of a Committee o f 
Parliament. Such matters cannot, 
by their very nature, be discussed 
profitably on the floor of the 
House.’ „ „'f"1
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SHRI Y. B. CHAVAN: Arising out 
of this question, he said that the Peti
tions Committee can go into all and 
sundry cases. The hon. Member Shri 
D. C. Sharma is a veteran Member of 
Parliament. He knows the Rules of 
Procedure of the House. And he if 
the Chairman of the Petitions Com 
mittee. In the Rules of Procedure and 
Conduct of Business in Lok Sabha, 
the Parliament itself has thought it 
wise advisedly to confine the scope ° f  
the Committee to the petitions. Now, 
I may read certain parts of it. In 
Rule 160 of the Rules of Procedure 
and Conduct of Business in Lok Sabha 
it is said:

P etitio n s may be presented or 
submitted to the House with the 
consent of the Speaker on—

(i) a B ill which has been pub
lished under rule 64 or which 
has been introduced in the 
House;

(ii) a$y matter connected with 
the business pending before 
the House; and

(iii) any matter of general public 
interest provided that it is nof 
one:

(a) which falls within the cog
nizance of a court of law 
having jurisdiction in any 
part of India or a court of 
enquiry or a statutory tri
bunal or authority or a
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quasi-judicial body, ot a 
commission;

(b) which should ordinarily be 
raised in a State Legisla
ture;

(c) which can be raised on a 
substantive motion or re
solution; or

(d) for which remedy is avail*
able under the law, includ
ing rules, regulations bye- 
laws made by the Govern 
ment of India or an autho
rity to whom power to 
make such rules, regula
tions, etc. is delegated.

So, advisedly Parliament also wanted 
this Committee to confine itself to 
specific types of petitions.

Again in the Directions by the 
Speaker under the Rules of Procedure 
there is a direction, Direction 95, 
which reads as follows:

<4The Committee shall also meet 
as often as necessary to consider 
representations, letters and tele
grams from various individuals, 
associations etc., which are not 

overed by the rules relating to 
petitions, and give directions for 
their disposal:

Provided that representations 
which fall in the following cate
gories shall not be considered by 
♦he Committee, but shall be filed 
cn receipt in the Secretariat:—

(i) anonymous letters or letters on 
which names and|or addresses 
of senders are not given or 
are illegible; and

(ii) endorsement copies of letters 
addressed to authorities other 
than the Speaker or House 
unless there is a specific re
quest on such a copy praying 
for redress of the grievance.”

Really speaking not all and sundry 
can come before the Petitions Com
mittee.

•r>]IRI D. C. SHARMA: I have the 
highes regard for you and for 
your . . ,

SHRi Y. B. CHAVAN: You may not 
have the highest regard for me but 
fo the Rules you should have some re
gard

SHRI D. C. SHARMA: . . for
the understanding of the matter per
taining to Parliamentary work. In the 
very beginning I said that the scope 
of this Committee has got to be en
larged and in the very beginning I 
said that unless you enlarge the scope 
of the Committee, it remains what it 
is.

SHRT Y. B. CHAVAN: Your des
cription of the Committees work that 
all and sundry can come before the 
Committee is not a fact.

SHRI D. C. SHARMA: You will
quote the Rules against me but I want 
you to read its reports.

saH' tftafa  *tht |  qgftfopT

iff , * t * f f  ^  5TRT I  sfr ST7

'j-wt  ?rr sftr w **

* ?

*** m  w r r

^IT

sftr spit

ttht ?ft i aft spinrt %
t  fs% ^Trn fft f*^r

?

SHRI YOGENDRA SHARMA: 
would like to have their valuable 
opinion in respect to the provisions of 
this Bill. I would draw their atention 
to Sec. 12, sub-sections 5, 7, and 8. 
These sub-sections deal with the 
power, these sub-sections tell us that 
the Lokpal w ill make special or an
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nual report to the President and the 
President w ill cause a copy of these 
reports to be laid before the Parlia
ment with an explanatory memoran
dum. Now is it the opinion of the 
distinguished Members of the Petitions 
Committee that in the place of Lokpal 
submitting a special or annual report 
to the President, these reports should 
be submitted to the Petitions Com
mittee and the Petitions Committee 
should submit this report to the Par
liament with an explanatory memo
randum, $ function which is given to 
th* President?

SHRI D. C. SHABMA: I have not 
come here to say whatever is said in 
your Bill. I have not come here to 
approve of every clause and every 
section that is given in this Bill. 1 
have come here to make suggestions 
for the improvement of this Bill. You 
can take them or you need not take 
them. I know and I must say that 
the Lokpal and Lokayukta should be 
responsible to the Parliament and 
when this B ill comes up for discus
sion i w ill make that point.

SHRI A K B A R  A L l KHAN: It is 
there. They are responsible.

SHRI D. C. SHARMA: They may
Mibmit the report to anybody on this 
earth. They must be made responsi
ble to Parliament and in order to in
crease the quantum of responsibility 
to Parliament I suggest that the re
port should be routed through this 
Committee on Petitions, Grievances 
and Allegations.

SHRI YOGENDRA SHARMA: This 
Petitions Committee is a Committee 
of the Parliament and even according 
to the provisions of this B ill the an
imal report or the special report 
should be submitted to the Parliament 
and the Parliament w ill be competent 
under the Rules of Procedure to dis
cuss them. These reports w ill relate 
to both types of cases, that is griev
ances as well as allegations. So, if 
the Parliament can discuss both types 
o f cases, that is, allegations and griev
ances, what is wrong if a Committee 
of Parliament discusses it’

SHRI D. C. SHARMA: You are
supporting me. I thank you very much.

SHRI YOGENDRA SHARMA: Since 
he was talking of principles and 
philosophy of democracy as rule by 
consent, in a democracy government 
is run by majority and not by una
nimity. My position is that under the 
existing provisions of the Bill the 
Parliament is competent to enact the 
B ill as it is. With these provisions 
it is competent to discuss the causes of 
allegations as well as causes of griev
ances. If the Parliament is compe
tent, why should there be any ob
jection to to a Committee of the Par
liament discussing it? How do politi
cal questions come in?

SHRI Y. B. CHAVAN: There he i£ 
supporting you.

SHRI D. C. SHARMA: All the time 
he is supporting, but what can I do? 
I submit respectfully to my hon- 
friend and to the Chairman that I 
agree with him that these reports be 
presented to Parliament. There is no 
doubt aibout it. I have nothing to 
say against it. I hundred per cent ap
prove of it. i want to ask one thing. 
I do not know whether my hon. friend 
belongs to the Lok Sabha or Rajya 
Sabha. Anyhow both the Houses are 
of equal importance. I would like to 
asl: him whether he would not like 
that the burden on the Lok Sabha 
should be lessened and whether the 
weight of deliberations of the Lok 
Sabha should become more fruitful. 
I think this Committee on Petitions 
w ill perform all these functions.

SHRI YOGENDRA SHARMA: A s it 
is, it is provided in the Bill that the 
Lok Pal w ill submit his annual report 
to the President. Now do you want 
the Petitions Committee to receive 
this report and then submit it to the 
Parliament? I have been trying to 
follow him. Or, should the President 
instead of causing the report to be 
laid on the Table of the House, send 
it to the Petitions Committee?
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SHRI D. C. SHARMA: What I am 
submitting is that the report w ill come 
to. the Committee on Petitions. They 
w ill process the report and then, if 
you like, it can go to the President. 
I have the highest regard for the 
President. But ultimately it has got 
to go to the Parliament.

SHRI A. D. MANI: May I ask what 
is meant by processing the report? If 
the Committee on Petitions agree with 
1 ho report, then it is a superfluous 
body. If they do not agree with the 
report of the Lok Pal, then they w ill 
be entrenching on the powers of the 
Lokpal and reducing his status. Can 
you tell us: What do you mean by 
'processing*?

SHRI D. C. SHARMA: I am sorry 
I used a word which is ordinarily 
used in industrial sphere. But the 
word ‘process’ has become a common 
word and therefore I used it. What I 
meant by processing was to lighten 
the burden of the President and the 
Parliament.

SHRI HEM RAJ: How could it be 
possible?

SHRI D. C. SHARMA: It could be 
possible. That is what I say, I do not 
bother whether it reaches the Com- 
mitte through the Home Ministry or 
through the Parliament or through
the President. I have the highest 
regard for the President.

SHRI YOGENDRA SHARMA: I
would invite your attention to sub
clause (8) of clause 12 which says:

4‘On receipt of a special report 
uflder sub-section (5) or annual 
report under sub-section (6), the 
President shall cause a copy there
of together with an explanatory 
memorandum to be laid before 
each House of Parliament.

Is it your contention that instead of 
the President who w ill cause a copy 
thereof together with an explanatory 
memorandum to be laid before Par
liament, the Petitions Committee 
should prepare the explanatory memo- 
^andum. Probably that is what you 

meant by processing.

SHRI D. C. SHARMA: These are 
small details. Why are you putting 
these questions to me? They can be 
looked into by your Joint Select Com
mittee. Why are you placing your 
burden upon my shoulders? These 
small details can be looked into by 
your Committee. I am not in charge 
of it.

SHRI YOGENDRA SHARMA: But 
these are vital details
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SHRI C. C. DESAI: I am not quite 
dear aa to at what stage you want 
the Petitions Committee should inter
pose itself. There are two stages. 
Once the Lokpal or Lokayukt sub
mits the report, it goes to 
Government, the competent authority 
to take action. Another stage i* 
when they submit the Annual Report 
which goes to the President and 
then it is submitted to the Parlia
ment. If your suggestion is that the 
Petitions Committee should come 
before the action is taken on the I*>k 
Pal’s report by the Government, then 
there w ill be serious objection to that. 
The Petitions Committee is a politi
cal body which reflects the composi
tion of Lok Sabha. For that matter, 
all the Committees of Parliament 
reflect the composition of the House. 
Though the whips are not Issued in 
the Committees, nevertheless, one 
cannot forget the fact that these Com
mittees reflect the comf>osition of the 
Parliament. In other words, 
they are really political committees* 
The whole object of this B ill is to 
have an independent judicial invegtt-



gation into serious complaints against 
misdemeanours of high functionaries 
of the Government, the Ministers, the 
Secretaries etc. There w ill be objec
tion to the suggestion that a political 
committee should go into such com
plaints or into the Report of the 
Lokpal; then, justice is likely to be 
done according to political inclina
tions- If the suggestion is that after 
the Report is submitted to the 
Parliament this Committee should 
consider the report like the Public 
Accounts Committee going into the 
reports of the Comptroller and 
Auditor General, then there is a 
certain sense in that suggestion. If 
the suggestion is that the Petitions 
Committee should come in before ac
tion is taken on the report of the Lok- 
pal by the Government, I am afraid 
it w ill be both unpractical and impro
per. So I would like to know at what 
stage you contemplate that the Peti
tions Committee should come in.

SHRI D. C. SHARMA: We are liv
ing In the world of interim reports.

SHRI C. C. DESAI: : There is no 
such thing as interim report in the 
case of Lokpal.

SHRI D. C. SHARMA: The Admini
strative Reforms Commission, the 
white elephant for our Gvernment, 
are submitting interim reports. Some
times, such interim reports can come 
to us. So far as the point that these 
are political bodies is concerned, I 
wonder if anybody in this world is 
not political or a political or unpt>liti-

SHRI C. C. DESAI: The Lokpal as 
conceived by the Bill is to be a non
political body.

SHRI D. C. SHARMA: In the Com
mittees, members of different politi
cal parties get together. Of course, in 
the Swantantra Party only persons of 
one type get together.

SHRI C. C. DESAI: I am a member 
of the Joint Select Committee and 
there is no question of Swantantra 
Party or Congress Party here. The

hon’ble Member is a witness before 
the Committee.

SHRI D. C. SHARMA: I am sorry* 
I am a great admirer of the Member. 
In my Committee there are Left Com
munists, Right Communists, Swatan- 
traits, Jan Sanghis, Congressmen. A ll 
the Parties are represented on the 
Committee. Therefore, decisions 
based on consensus are taken.

SHRI C. C. DESAI: There will be 
sense in the suggestion that the Peti
tions Committee should come in when 
the report of Lokpal is presented to 
the Parliament by the President, and 
not before action is taken by the 
Government.

SHRI D. C. SHARMA: Y o u  have 
much more administrative experience 
than i. You have held high positions 
and you know the world much more 
than I do. If that is possible, you do 
it. I do want that there should be 
some kind of a Committee between 
the Lokpal and Lokayukta and the 
Parliament. You can have it any
where you like.

SHRI C. C. DESAI: That is rea
sonable and the suggestion has some 
force, if the Petitions Committee 
should consider the Report after it is 
presented to the Parliament; the re
port should be remitted to the Peti
tions Committee just like the reports 
of Comptroller and Auditor General 
remitted to the P.A.C. What is the 
practice by which a party ventilates 
his grievances before the Petitions 
Committee? There is a Petitions 
Committee in the Rajya Sabha and 
another Petitions Committee in the 
Lok Sabha. The grievances are 
everywhere same in the country.

SHRI D. C. SHARMA: The Chair
man of Rajya Sabha sends the peti
tions to the Committee of Rajya Sabha 
and the Speaker of Lok Sabha sends 
them to the Committee of Lok Sabha.

SHRI C. C. DESAI: Don’t you think 
that there is a good case for combin
ing the two Committees, because the 
grievances and petitions are same 
everywhere? The complaints should
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not be allowed to play one Commit
tee against the other. There should 
be one common body for both the 
Houses of Parliament.

SHRI D. C. SHARMA: I agree with 
you that both the Houses should form 
one Joint Committee and should do 
this work.

SHRI C. C. DESAI: The whole ob
ject of this Bill is not only to have 
individual investigation but also quick 
justice. When you agree that the Pe
titions Committee can come in at the 
time of submission of Annual Report 
to Parliament, I have nothing to say.

SHRI D. C. SHARMA: May I sub
mit respectfully that quick justice 
means no justice. I have seen quick 
justice. A  gentleman files a petition 
and it is rejected by the Election Tri
bunal. He files an appeal at the High 
Court, which also rejects it. Then he 
files an appeal at the Supreme Court 
and the Supreme Court says that the 
appellant is perfectly justified in hav
ing filed an appeal. Where is quick 
justice in a democracy? You can have 
quick justice if you have a Hitler 
or a Castro here or a dictator like 
anyone of them. Justice in a demo
cracy is a slow-going process. As soon 
as it ceases to be a slow-going pro
cess, it ceases to be justice.

SHRI AK BAR ALI KHAN: But we 
should make efforts to expedite things.

SHRI Y. B. CHAVAN: Professor
Sharma has his own phoilosophy.

SHRI D. C. SHARMA: I want 
things to be expedited.
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“My pace has slowed down.’* 
After a certain time your pace 
slows down; my pace has slowed 
down. Some may admit this and 
some others may not admit. The 
gentleman who is to be a Lokpal 
or Lokayukta should not be a per
son whose pace has slowed down. 
He has got to take quick decisions 
and to do things expeditiously.
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MAHARAJA p . K  DEO: Sir, even 
though the Petitions Committee re

flects the composition of the L ok 
Sabha we would like that the discus
sion on the merits of the recommen
dations of the Lokpal should only be 
made in the Parliament and not in 
the Committee because the delibera
tions in the Committee are behind the 
door whereas the discussions and de
liberations in the Parliament are pub
lic discussions in which the public can 
come to the Gallery of the Lok Sabha 
and watch the happenings. So, what-' 
ever should be discussed on the merits ’ 
of the report of the Lokpal or Loka
yukta the proper forum should be the 
Parliament. Taking into considera
tion this aspect I request Prof. Sharma, 
if he would reconcile to this posi
tion that this Committee of Petitions 
instead of being the routing Committee 
should be* the post-mortem committee 
and could only look into the imple
mentation part of the various recom
mendations of the Lokpal and they 
could give a report on action taken 
to the Parliament on these recommen
dations on the anology of Public 
Accounts Committee instead of going 
into the merits of the case.

SHRI D. C. SHARMA: Sir, my 
humble submission is this that I would 
not mind if the proceedings of the 
Committee of Petitions are thrown 
open to the Public or thrown open to 
the Press. I think that would serve 
our purpose much more than it is 
serving our purpose today. The post
mortem aspect is also useful, no doubt, 
and perhaps you w ill agree to give 
us the post-mortem part of i t  But I  
would like that some time we should 
be allowed to look into the process 
of doing these things also.

H. H. MAHARAJA P. K. DEO: It 
w ill not only further delay the pro
cess but at the same time the Lokpal 
will not feel that independence of ex
pressing his views on certain matters 
when he comes to know that there is 
a Screening Committee which has a 
political composition.

SHRI D. C. SHARMA: It can be. 
But I ask you one question: Is there
any body in this world who is inde
pendent?
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H. K  M AHARAJA P. K. DEO: As 
Prof. Sharma is anxious to prescribe 
the age limit of Lokpal may 1 ask his 
opinion about prescribing the age 
limit of the Members of the Petition 
Committee on Public Grievances be
cause they are the persons who w ill go 
into the various recommendations ot 
the Lokpal.

SHRI D. C. SHARMA: I do not mind 
th at If  I am to go out, I do not 
mind that. I w ill find something else 
to do.

SHRI TENNETI VISWANATHAM: 
Prof. Sharma, your idea is that the 
recommendations of the Lokpal as 
they are embodied in the Annual Re
port should be first discussed by a 
Committee of the Parliament before 
they are discussed by the Parliament 
itself and that would lighten the work 
of the Parliament. Is it not?

SHRI D. C. SHARMA: Yes.

SHRI TENNETI VISWANATHAM- 
And that is a very sensible sugges
tion, if I may say so, which finally has 
emerged out of today’s discussion. 
May I Mr. Chairman, with your per
mission congratulate Prof. Sharma for 
having withstood all this cross-exa
mination and then has practically 
come to the conclusion— as all of us 
have come to the conclusion— that a 
Parliamentary Committee should be 
able to look into the report before it 
is actually discussed by the Parlia
ment. That is what he has agreed. 
Therefore, let us congratulate him.

SHRI AK BAR  ALI KHAN: I join 
with you in congratulating Prof. 
Sharma, Chairman of the Petitions 
Committee----

SHRI Y. B. CHAVAN: I do not
think we have come to any conclu
sion as such. The Committee has not 
come to any conclusion. One point I 
would like to raise for consideration 
of Prof. Sharma and also the Commit
tee that I found a very easy compa

rison between the Public Accounts 
Committee and this sort of a Commit
tee is being made. The functions of 
the Public Accounts Committee are 
basically different from the working 
of thig Committee. Public Accounts 
Committee visualises to see that the 
expenditure which the Parliament 
sanctions is done for the purposes for 
which it was sanctioned. That was 
the basic idea. Really speaking the 
function starts from the Parliament, 
goes to the Administration, Adminis
tration acts on it and whether it is 
done according to that is within the 
jurisdiction of the Public Accounts 
Committee. Here specific allegations 
are made which w ill be gone into 
and then the report is made. Whether 
really speaking asking some other 
committee to go into it is an obstacle 
in the w ay of the Parliament or an 
aid to the Parliam ent I doubt very 
much.

SHRI AK BAR A L l KHAN: Once
again I thank you Prof. Sharma for
your experience as a Professor and 
your experience as veteran parlia
mentarian. We had the benefit of it 
and I thank you and your learned 
colleagues for having come here and 
giving us your views.

(The witness then withdrew)

SHRI A. D. MANI: Since it is a
unique experiment that we are trying, 
I would suggest that we might have 
the views for three eminent persons, 
namely Shri Koka Subba Rao, Shri 
Rajamannar and Shri Kumaramanga- 
lam, who are people who have got 
brilliant ideas on different subjects, 
and particularly in regard to Lokpal.

SHRI M. RUTHNASWAMY: We
have already had enough evidence on 
record. I do not think it is necessary 
to have any further evidence. More
over, these persons are members of 
the judiciary and they may not like 
to express any views.

SHRI C. C. DESAI: I  am inclined 
to agree with Mr. Mani. This is a 
very important Bill. Once the Bill is
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tnenacted, the B ill can be changed 
only by circuitous procedure of 
amendment. So, even if we have to 
take a little more time, we should 
not grudg it. We should have the 
evidence of these three important 
people also.

SH R I A K B A R  A L I  K H A N : Shri
Gajendragadkar has already expressed 
his inability to come. As regards the 
other persons, I would say that we 
have had enough number of witnesses 
and learned people as that.

SHRI A. D MANI: There are cer
tain matters on which we would like 
to have the evidence of these three 
persons. They- are discerning thinkers. 
We should have the benefit of their 
views and we shall only be enriching 
the parliamentary records by having 
their evidence. I would add the 
name of Shri C. D. Deshmukh also.

SHRI AK BA R  A L i K H A N : W e  
have already had evidence from emi
nent persons like Shri M. C. Setalvad, 
the present Attorney-General, Shri 
Sapru and Mr. Mulla and so on. But X 
am in the hands of the committee.

DEPUTY - SECRETARY: The chair
man of the committee has gone ab
road to study the system in UK. He 
has already met the Parliamentary 
Commissioner in the U K  and he w ill

be able to apprise us of the position 
there. ] \

SHRI TENNETI VISWANATHAM: 
We might have the evidence of some
body who has already served as an 
Ombudsman elsewhere.

DEPUTY-SECRETARY: At the in- 
sance of he Home Minister, we wrote 
to Denmark and other countries but 
they have said that they have no com
ments to offer.

SHRI AK BA R  ALI KHAN: I think 
the sense of the Committee is that we 
should have the benefit OK the evid
ence of Mr. Koka Suba Rao, Shri 
Rajamannar and Shri Kumaramang- 
lam.

SHRI HEM RAJ: A fter that we
should have no further evidence,

DEPUTY-SECRETARY: The Com
mittee may authorise the chairman to 
seek for extension of time till the se
cond day of the second week of the 
next session.

SHRI AK BAR  ALI KHAN: I would 
also like to put it on record that the 
chairman of the Committee on Peti
tions of Rajya Sabha was addressed 
by me to appear before us, but w e 
have not received any communication 
from them.

(The Committee then adjourned)
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(The witness was called in and he 
took his sea t)

MR. CHAIRMAN: Mr. Kumaraman
galam, we are grateful to you for 
having come all the way to give ad
vantage of your valued evidence to
day. The usual course we follow is 
that you give your general idea of the 
whole Bill within 10, 15 minutes and 
then the Members will ask questions 
and some clarifications so that we 
finish within an hour or so. In this 
connection, there is a Direction of 
the Speaker which reads as follows: —

Where witnesses appear before 
a Committee to give evidence, the 
Chairman shall make it clear to 
the witnesses that their evidence 
shall be treated as public and is 
liable to be published, unless they 
specially desire that all or any 
part of the evidence tendered by 
them is to be treated as confiden
tia l It shall, however, be ex
plained to the witnesses that 
even though they might desire 
their evidence to be treated as 
confidential such evidence is liable 
to be made available to the mem
bers of Parliament.

I suppose you know all this. We 
would like to have your valued views 
on the general picture of the Bill.

SHRI MOHAN KUMARANMAN- 
GALAM: Mr. Chairman, may I thank 
you and the other Members of the 
Committee for giving me thfe oppor
tunity of expressing my views on 
what I think to be a very important 
Bill pending before the Parliament. 
I do not propose to express my views 
clause by clause because I do not 
think that really serves any purpose 
aa many of the clauses are merely

routine clauses. What I shall try to 
do in my introductory remarks would 
be to cover what I consider to be the 
major features of the Bill as I see it.

The main purpose of establishing 
this institution is to provide a forum 
where decisions taken in the process 
of departmental work of Government 
are opened up for scrutiny by an in
dependent authority. It would obvi
ously be impossible to afford an op
portunity for an appeal against every 
discretionary decision taken in the 
course of the ordinary administration 
of the Government Yet, at the same 
time, with the increasing extent of 
State intervention in all fields of the 
life of citizens it is being widely felt 
that the ordinary provision for judi
cial review is not a sufficient safe
guard. In a very wide area of ad
ministrative operation, there is in  
effect no check or supervision at all.

Now, the existing powers of the 
Courts are in Article 226 of the Con
stitution. But. here again, the power 
is limited by the introduction in that 
Article of the old English Writs o f 
Certiorari, Mandamus and so on. 
These Writs are quite tecchnical and 
do not really afford the Courts the 
opportunity to interfere on the merits 
of any issue even when the Courts 
feel that the issue has been wrongly 
or unjustly decided by Government 
That this jurisdiction of Court is not 
enough is obivioufc from the fact that 
in England itself in 1967 the institution 
of Parliamentary Commissioner was 
brought into existence and many of 
the powers suggested to be given to 
the Lokpal are similar to the powers 
given to the Parliamentary Commis
sioner in England.
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It is interesting however to know 

that so far as the English Act is con
cerned. even in the course of the last 
one year, there have been a number 
of criticisms of the way in which the 
Act is being operated. One of the 
leading writers on Administration, 
Mr. S. A. De Smith, has commented 
that there are conspicuous gaps in the 
terms of reference of Parliamentary 
Commissioner in England. He points 
•out, particularly, that the exclusion of 
the Police is hard to justify when no 
immunity is accorded to the prison 
service; the case for excluding Gov
ernment contracts is weak. He vir
tually attacks the exclusion of Exter
nal Affairs and anything arising in 
that field. He particularly points out 
w hat he considers to be erroneous 
the exclusion of Police and also Gov
ernment contracts.

We have in this Bill also imposed 
similar restrictions and I think that 
this is really one of the weaknesses, 
particularly in our country. Undoubt
edly, if  the Lokpal is given powers to 
investigate complaints against Police, 
there w ill be an outcry from the side 
o f the Police and they w ill say that if  
they were continuously subjected to 
the supervision by the Lokpal then 
a ll  discipline and the sense of soli
darity  would disappear; all those 
usual arguments w ill be thrown up. 
But, at the same time, I don’t think 
that anybody w ill be able to deny 
that there is a very large area where 
there is maladministration, where the 
Police go beyond the law and act, to 
put it mildly, in a manner which vio
lates the ordinary rights of citizens 
and there is no w ay for the ordinary 
man to get any relief from th at I 
personally think that the Police must 
be brought in. I think this one of the 
major weaknesses in the Bill as it 
stands. I do not think that 6an lead 
to any harmful effects, so long as the 
persons who is appointed as Lokpal 
understands the position of the police 
in our country and the need also to 
preserve its discipline, solidarity, etc. 
etc. And there is no reason w hy we

should apprehend that the person 
who is appointed as Lokpal should not 
keep this in mind, and therefore when 
he is investigating complaints against 
the police he will keep in mind that 
he is investigating complaints against 
the police which has so many conse
quences because the police have got 
certain heavy responsibilities in our 
country. It seems to me that the ex
tension of the pjw er of the Lokpal to 
investigate complaints of maladminis
tration by the police is very import
an t

I also agree with Mr. Smith's criti
cism of the exclusion of commercial 
contracts, because though we are not 
concerned with the commercial con
tracts or such contracts, viz. what is 
the exact rate at which a particular 
thing has been auctioned or the lease 
entered into, we are concerned that 
the terms of such contracts are not 
vitiated by any corrupt motive on the 
one hand or even favouritism or nepo
tism on the other, and things of that 
character, and I think w e can leave it 
to the good sense of the Lokpal to 
know where to draw a line.

The third point which I think is 
important and where, I think, the 
Bill is weak, is in relation to the 
failure of the Bill to give any power 
to the Lokpal to take legal action in a 
case where he considers that legal 
action is necessary. This really is a 
very important weakness, because it 
takes the teeth out of any possible 
action that he may wish to take. The 
first Ombudsman in Newzealand, Sir 
Guy Powles, after his first year of 
office only made one recommendation 
for an additional power and that is 
that he felt that there should be * 
power for Ombudsman to take legal 
action in appropriate cases. This 
would appear to be the case in Den
mark where the scope of the Danish 
Ombudsman’s duties are expressed in 
widest terms “to supervise all State 
administration__ to keep himself in
formed as to where any person un
law fully commands or takes arbitrary 
or unreasonable decision or where II
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is act of negligence in the discharge 
of his duties” .

I am not asking that w e should 
change our definition which is also 
quite wide in respect of both “griev
ance” and “allegation” . But I think 
we should give the power to the Lok
pal whether he considers it necessary 
to institute appropriate legal proceed
ings.

Of course, I think that this is not 
a matter which you can ensure by 
w ay of a Bill. But I think— and I 
would like to emphasize— that very 
much w ill depend on the character and 
the personality of the first person who 
is appointed as Lokpal. You see this 
is an area where lot of discretionary 
power is being given to a person oc
cupying a very high office. And I 
found in whatever reading I have 
done On this question during the last 
few years that almost all writers em
phasize the need for appointing a per
son who is really competent to occupy 
the office. S. A. De Smith comment* 
thus: “First, much w ill depend on the 
experience, tact and good sense of the 
early occupants of the office. If the 
Commissioner is unable to establish 
easy relations with departmental 
heads or higher officials by identify
ing them unnecessarily in his reports, 
friction w ill be generated in the ad
ministrative process and frankness in 
putting opinions and advice on paper 
w ill be inhibited. He should be a man 
of great integrity, who, in particular, 
is able to fit in t0 the present Consti
tutional system as we have in our 
country, and at the same time remove 
the grievance of the ordinary man. 
In fact, the admitted success of the 
Ombudsman in Newzealand was con
siderably due to the suitability of the 
first incumbant Sir Guy Powles. He 
has been described thus: “He com
bines an intimate knowledge of his 
country’s Government and leading 
political and administrative perso
nalities with profound belief in free
dom and democracy; he is shrewd, 
tolerant, good humoured, imbued with 
a sense of the value of the limits of 
his office and without vanity or self

importance.” It is likely enough that 
the institution would be accepted and 
operate successfully anywhere if its 
first incumbent had these qualities.

A last point. I think our Bill has 
rightly avoided the English limitation 
on the powers of the Parliamentary 
Commissioner by which all complaints 
have to go through Members of Parlia
ment. This would prevent easy and 
direct access to the Lokpal and as 
Smith has put it there is always the 
possibility of the pre-condition of a 
report to an M.P. becoming a method 
for the M.P. to make political capital 
out of the complaint. I think, there
fore, it is better to have this direct ap
proach to the Lokpal.

In conclusion, I do not think w e 
should have too many illusions about 
the character of this reform and ex
pect radical and far-reaching action 
by the Lokpal. The experience in 
England shows that 816 complaints 
were received by the Parliamentary 
Commissioner in the first seven 
months. He dealt with 610, out of 
which he found 405 were outside his 
jurisdiction and the investigation of 
another 86 was discontinued. Ulti
mately, in only 10 out of the re
maining 125 cases was there any find
ing of mal-administration.

In New Zealand also, in his first 
year, Sir Guy Powles received about 
800 complaints, of 300 were investi
gated, the remainder being excluded 
from jurisdiction or declined on dis
cretionary grounds. 68 of cases in
vestigated were found to deserve re
medial action; half of them were at
tended to by the relevant department 
and another quarter took considerable 
time.

Our country, of course, is a far big
ger country and with a vast popula
tion. We may perhaps get many more 
complaints but much will depend on 
the seriousness with which the first. 
Lokpal approaches his duties and the 
respect which is accorded to him by 
the departments of Government and 
by Parliament.
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Thank you very much.

SHRI G. S. REDDI: Do you think 
It proper that Members of Parliament 
should be brought under the Lokpal’s 
jurisdiction?

SHRI MOHAN KUM ARAMANGA- 
LAM: I have not given any thought 
to it but it appears to me that it would 
not do any harm to the Members of 
Parliament if they are brought under 
the jurisdiction of the Lokpal. Lokpal 
is not an instrument of political haras
sment.

AN HON. MEMBER: The inclusion 
of Police within the jurisdiction of 
Lokpal seems to be wide area in view 
of the fact that Police was treated 
more or less to be a department where 
any kind of enquiry or investigation 
was taken up. Now, in that case, don't 
you think if Police is ‘brought within 
the jurisdiction of Lokpal there might 
be some demoralisation or some men
tal or psychological disturbance in the 
Police Deptt. and it will put the Gov
ernment machinery also in a some
what awkward position? I would 
agree that Police Deptt. also should be 
brought within the jurisdiction of 
Lokpal but my question is whether 
it could be sort of a phased approach 
or approach straightaway.

SHRI MOHAN KUMARAMANGA- 
LAM: Personally, I think a little
psychological or mental disturbance in 
the Police would not do any harm. I 
would like to see a little bit of d is
turbance because from by 
experience as a lawyer I think that 
very often police think they can get 
away with anything. Of course, when 
I speak about the need to bring the 
police within the jurisdiction of Lok
pal I really mean the police in the 
States. So far as police at the Centre 
is concerned the Union Home Ministry 
maintains a considerable higher tradi
tion but as a prelude I think it would 
be better. I think there is no need for 
police to be afraid because ultimately 
it will depend on the character of

the Lokpal. I expect he w ill have an 
understanding of the height of his 
office and the purpose for which he 
has been placed in that office. He 
would not be a proper Lokpal if he 
pokes his nose in small things. He 
must have a sense ° f  proportion as to  
what is the character of the com
plaint; what is the type of action he 
should take and how he should in
terfere and so on and so forth.

SHRI G. L. CHAUDHARY: May I 
know if the Ministers are included un
der this Act then do you not feel the 
efficiency of the Department w ill get 
marred as the decisions w ill not be 
taken immediately because Ministers 
w ill fear taking decisions?

SHRI MOHAN KUM ARAMANGA- 
LAM: I do not think so. It depends 
on the Minister because afterall the 
Lokpal is not concerned with mistakes 
committed by Ministers. A  Minister 
may take an erroneous decision. The 
Lokpal is not concerned with that. 
Lokpal is concerned, with that which 
vitiates or something extraneous com
ing in the decision or the Minister 
taking decision without full informa
tion and takes a wrong decision. So 
long as he is a bona fide Minister he 
need not fear.

SHRI PURNANAND CHETIA: The 
present practice is proposed to be con
fined to the Ministers who work in 
the Central sphere. Do you think it 
would be desirable to expand the level 
to State sphere?

SHRI MOHAN KUM ARAMANGA-
LAM: If you ask my opinion, i  do. 
Whether Parliament should do it now; 
probably, better not. It is a political 
question rather than a legal question.

SHRI S. S. BHANDARI: I would 
like to know having conceded 
that Members of Parliament should 
also be in the jurisdiction of 
L&kpal and the Minister are also 
there what is your opinion about 
including the Prime Minister also 
in this list and if the Prime 
Minister is included then in that law 
there is no mention about the com
petent authority.
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Secondly, what is your opinion 

about deposits to be made in case of 
allegations to be made by individuals 
to the Lokpal?

SHRI MOHAN KUM ARAM ANGA-
LAM: So far as the question of the 
Frime Minister is concerned I do not 
appreciate how the Prime Minister is 
excluded because as a matter of prin
ciple if other Ministers can be subject 
to the jurisdiction of the Lokpal I 
do not se  ̂ why the Prime Minister 
should not be. The Prime Minister is 
like other Ministers. The only thing 
is that he or she is the first Minister.

I am against deposits T think it is 
wrong to make a depo* j>t of a particu
lar amount of money as a precondi
tion for the complaint being taken on 
record. Even so far as writ petitions 
are concerned the court fee in some 
courts is quite prohibitive. That stops 
the individual taking advantage of the 
remedy to which he is entitled. A 
frivolous complaint may be thrown 
out, I do not mind that.

SHRI V. T. NAGPURE: You said
commercial contracts should be 
brought under the jurisdiction of the 
Lokpal. Will it be feasible to look into 
all these complaints taking into con
sideration the large number of com
plaints he w ill receive.

SHRI MOHAN KUM ARAM ANGA-
LAM: I think that it depends again 
on the character of the Lokpal, his 
capacity and his approach to the pro
blem because a person who is fairly 
experienced both in administrative and 
judicial procedures should be able to 
make out very quickly whether a com
plaint need or need not be pursued at 
all. That is w h y  I quote the examples 
of New Zealand and Br'lian. Some
thin ̂  like 75 per con\ of the com
plaints were 'being turne^ down. 
With all that look at the percentage. 
75 per cent was thrown out. You will 
find more in our country So many 
people have confusion. As a law yer 
I myself was inundated with so many 
complaints. 99 per cent I have to put 

, in a waste paper basket. Some gnev- 
ances are imaginary one.

SHRI V. T. NAGPURE: You said 
that there should be no provision fo r  
deposit.

SHRI MOHAN KUM ARAM ANGA- 
LAM: I said so because many seriou# 
complaints may be stopped or prevent
ed because of poverty.

SHRI A K B A R  ALI KHAN: There 
are very serious doubts whether the 
amount of complaints w ill be such 
which could be tackled by the Lokpal 
if some other controlling factor is not 
introduced? What do you think in the 
conditions as they are, w ill Lokpal 
be able to deal with all these com
plaints and how long it will take to 
deal with them.

SHRI MOHAN KUM ARAM ANGA- 
LAM: I would say let us start. If the 
Lokpal within a period of three months 
finds that so many complaints are 
there that the matter needs revision, 
he will come to his masters, Parlia
ment.

You have fears. I also have fears. 
But that is not enough to make me 
change my opinion. There is no arith
metical method by which we can ar
rive at an answer, it is a matter of 
one’s opinion. Tt is not an irresponsi
ble opinion. Nothing is going to hap
pen if the Lokpal gets more com
plaints. He will come to h;s masters. 
Let us see how it can be restricted, he- 
may say. It is very difficult to judge 
at this stage.

SHRI AK BAR ALI KHAN: Do you 
not think that the real complaint may 
bo about a Joint Secretary, Head of 
the Department and the Ministers?

SHRI MOHAN KUM ARAMANGA-
t do not mind if one limits so 

f:*r as t.b^re is an allegation against 
a publir*- servant (person like J.S.). 
But so far as mal-administration is 
concerned that is very difficult. Mal
administration may have been super
scribed by junior authority though it 
rn«w have* been on the instructions of 
the senior authority. The individual* 
concerned m*y suffer as a result o f  
that order. I would not object to 
your taking this allegation. Allegation*
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is  in regard to an individual and there 
is some charge. I make anybody and 
everybody subject to that. Action 
should be taken against mal-adminis
tration. That may be taken at any 
level. We may consider a particular 
thing as a small affair, but for the 
citizen, whose rights have been en
croached upon it may be a question 
o f  life and death for him, So far as 
the office is concerned, you can put 
some limitation. But I am also inte
rested for getting the big fish who es
capes.

SHRI A K B A R  A LI KHAN: What
have you suggested about the selection 
o f  the Lokpal? Should we involve 
Chief Justice?

SHRI MOHAN KUM ARAM ANGA-
"LAM: I do not think there is anything 
wrong.

SHRI A K B A R  A LI KHAN: In Press 
Council w e had his advice.

SHRI V ID Y A  CHARAN SHUKLA: 
Tn Press Council, Chief of Press Coun
cil was not appointed in consultation 
with Chief Justice. Chief Justice him
self was the appointing authority. 

That was the difference.

SHRI A K BA R  A LI KHAN: We have 
said in consultation with the Chief 
Justice’.

SHRI MOHAN KUMARAMANGA- 
LAM: I do not think there is anything 
wrong.

SHRI AK BA R  ALI KHAN: Would 
you like if the Lokpal is taken with 
the consultation of the opposition 
party?

SHRtf MOHAN KUMARAMANGA-
X.AM: I think that is a good safeguard. 
It may be difficult to find a person. 
But let us see how it works.

SHRI A K B A R  A L l KHAN: Deciding 
Authority w ill be the Government.

SHRI MOHAN KUMARAMANGA-
LAM : Government w ill have to be 
•careful.

SHRI SHAM SUNDAR NARAIN 
TANKHA: May I know if you would 
•iko the provisions of this B ill to apply 
t0 the States also?

SHRI MOHAN KUM ARAM ANGA- 
LAM: I think it w ill have to come 
through the States. For the growth 
of Administrative Law it is necessary 
to have some authority other than 
the authority of the court.

SHRI SHAM SUNDER NARAIN 
TANKHA: Should judiciary be
brought under Lokpal?

SHRI MOHAN KUM ARAM ANGA- 
LAM: Personally I would have no ob
jection. But there w ill be absolute 
outcry among the lawyers if such a 
suggestion was put forward. Lokpal 
merely recommends. I personally feel 
that even in relation to allegations it 
may some times be worthwhile be
cause we have very far flung judici
ary and quality varies from individual 
to individual and court to court. I 
must also state that I do not think it 
will be welcomed by any ju d g e , any
body at the bar. But I myself am in 
favour if it is brought under Lokpal.

H. H. M AHARAJA PRATAP 
KESHARI DEO: There might be con
tempt of court.

SHRI MOHAN KUM ARAM ANGA- 
LAM: You can rely on the Lokpal 
not to contempt

SHRI SHAM SUNDER NARAIN 
TANKHA: You think judiciary may 
be included.

SHRI MOHAN KUM ARAM ANGA- 
LAM: Yes.

SHRI SHAM SUNDER NARAIN 
TANKHA: The term of office has been 
fixed as flve years with a provision of 
another term to be given. Most of the 
witnesses are against the idea of Ax
ing any term. Do you think that flve 
years term is sufficient?

SHRI MOHAN KUM ARAM ANGA- 
LAM: I am not against the s e co n d  
term. The fear probably is that if a
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person has the prospects of getting 
a second term, he may not act inde
pendently during the first term. That 
w ill be checked by the method of ap
pointment, for instance, the appoint
ment is made in consultation with the 
Chief Justice and the Leader of Op
position. If the Government is going 
to act in such a w ay as to ride rough
shod over the views of the Leader 
of Opposition, then it is not worth
while having a Lokpal. We expect 
the Government to behave with a 
certain amount of decorum and good 
sense in a matter like this. If that is 
so, I think the Lokpal will function 
very well. If he becomes too subser
vient to the Government, then he is 
not a good Lokpal. But if he is really 
a good Lokpal why should we not 
have him for ten years? As the 
New Zealand gentleman who has been 
described, if he is a good man, let us 
have him for another term.

SHRI TANKHA: The fear is that the 
man would be looking up to Gov
ernment for favours and to that ex
tent he would not be upright.

SHRI MOHAN KUMARAMANGA- 
LAM: I do not think so because the 
method of his appointment w ill look 
after that.

SHRI TANKHA: Do you think that 
a public man who is not conversant 
with the law or has not been in the 
judiciary should be appointed to this 
post?

SHRI MOHAN KUMARAMAN- 
GALAM: My own opinion is that any 
person endowed with commonsense 
can understand law. Law is not some
thing mysterious which an ordinary 
layman is not able to follow. Any 
person who is endowed with a rea
sonable amount of intelligence and 
commonsense can fully appreciate the 
law.

SHRI AKBAR ALI KHAN: Should 
the nature of inquiry by the Lokpal 
be a full and thorough one taking 
evidence, if necessary with lawyers 
appearing before him?

SHRI MOHAN KUMAHAMAN- 
GALAM: Under clause 11 he has been* 
given the powers of *  civil court and 
that is quite rightly so. It has beea 
left to him also to follow procedure. 
I think w e should leave it at that.

H. H. M AHARAJA P. K. DEO: 
While appreciating the sentiments o f  
the learned witness that the Police 
should also come under the purview of 
the Lokpal, I would invite his atten
tion to the definition Of the word 
“officer”— ‘a person appointed to pub
lic service or post in connection w ith 
the affairs of the Union’. Now, Police 
is a State subject and therefore It 
cannot be covered by this Bill be* 
cause of this definition. Police w ill 
naturally come under the purview o f  
a similar authority which the States 
w ill appoint at a later stage. Am I 
right?

SHRI MOHAN KUMARAMAN- 
GALAM: There are police officers
working under the Union Home Minis
try, such as CBI, Special Police Esta
blishment and CRP. I think they* 
would come under the Bill. Of course, 
it is important that the State Police 
is also covered. But unfortunately we 
cannot do it now. But when such 
persons or authorities such as Lokpal 
are set up in the States, they w ill 
be covered.

H. H. MAHARAJA P. K. DEO: I ap
preciate the feeling that the Prim e 
Minister should also come under the 
purview of the Lokpa1. What about 
Governors? They are not even im
peachable like the President. They 
hold office at the pleasure of the Pre
sident or the Home Ministry. There 
has been a lot of controversy regard
ing the functioning of Governors late
ly ‘and it is alleged that they are used 
as a lever to topple down non-Cong
ress Ministries. A t the moment, they 
are only answerable to the Home 
Ministry through the President. I 
would like to know if you would con
sider that the actions of Governors 
should also be scrutinised by the 
Lokpal if they do not behave proper
ly.
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SHRI MOHAN KUMARAMAN-
C ALA M : I do not think that the
Governor has any executive power at 
-all.

H. H. M AHAKAJA P. K. DEO: He
has got Jot of discretion under the 
Constitution.

SHRI MOHAN KUMARAMAN-
GALAM : But the complaints against
a Governor are not due to exercise of 
his powers 'against citizens. Com
plaints against Governors have been 
against their use by the Centre as the 
agents of the Centre. I am putting
it very briefly. These complaints
have nothing to do with mal-adminis
tration with which we are concerned 
in this Bill. We are concerned only 
with an action by an authority which 
affects the rights of citizens or inte
rests of the citizens.

H. H. M AHARAJA P. K. DEO: In
terests of the citizens are directly 
affected when the verdict of the elec
torate is not respected by the 
•Governor.

SHRI MOHAN KUMARAMAN- 
•GALAM: That is a political question 
and as such we are not concerned 
with that. And I do not think the 
Xiokpal is the proper forum for that. 
L et not the poor Lokpal be thrown 
from one end to the other in a politi
cal battle. Once you do it, that is 
the end of the Lokpal functioning 
effectively.

H. H. MAHARAJA P. K. DEO: Re
garding the investigating agency to be 
employed by the Lokpal, the Bill says 
that he may employ any agency under 
the Central Government. Suppose 
the conduct of the Home Minister is 
to be inquired into and for that he 
•employs the OBI as the investigating 
agency. The CBI being directly 
under the Home Ministry, they may 
not possibly do this work well. If the 
Lokpal is to have a separate investi* 
gating agency, it may not have full 
Work. Do you suggest that this 
agency should be independent and 
should not be under the administra
tive control of the executive?

SHRI MOHAN KUM ARAM AN- 
GALAM : In answering this question 
probably I am somewhat a biassed 
witness. I may frankly say that the 
CBI w ill inquire into the conduct of 
the Home Minister with happiness 
and they w H  do that job properly 
and thoroughly.

SHRI BHOLA NATH MASTER: Mr. 
Kumaramangalam, as the present Bill 
stands, Lokpal will be supervising the 
authority of the Lokayukta also. You 
cited instances of New Zealand and 
the U.K. where there were a large 
number of complaints received ot 
which only a few dozens were attend
ed to. When he will be supervising 
the authority, how can he do justice 
to the complaints in a country with 
such a vast population by entertain
ing them especially when you say that 
the complaints were to go through 
Members of Parliament?

SHRI MOHAN KUMARAMAN
GALAM : I have answered that ques
tion. I said that perhaps it is better 
that the Lokpal first starts function
ing and then we shall see how that 
works. My experience about com
plaints of this nature is— I have ex
perience for a numiber of years— that 
many of them can easily be dismissed 
as not necessary to investigate at 
all. Many citizens who have got ima
ginary ideas of wrongs having been 
done to them complain about that. We 
can take it that the Lokpal and his 
assistant Lokayuktas w ill be experi
enced enough as to distinguish these 
complaints. If he finds ultimately 
that he is overwhelmed with these 
complaints, then he can review them 
as to whether it is necessary to take 
them up for investigation at all. The 
Lokpal in fact comes up to Parlia
ment with his report in which case 
Parliament w ill undoubtedly hear 
him and take the necessary remedial 
action.

We are starting something new. 
Of course Denmark is a small coun
try which is not much bi^g^r than 
Greater Calcutta. New Zealand also 
is not as big as Bombay. England is



also a small country, I am conscious 
of it that there are certain dangers. 
Let us see how it works in practice 
here. Let us not start putting in too 
many limitations. We can do that if 
we are forced to do that. Let us not 
begin with limitations.

SHRI BHOLA NATH MASTER: He 
w ill be doing the work of an Investi
gating Officer. He can take legal 
action on that. He would first submit 
the case to the competent authority 
and then he w ill take action. Do you 
want any legal authority to be placed 
in this Bill?

SHRI MOHAN KUM ARAM AN- 
GALAM : I do not see how he w ill 
take legal action as such— I do not 
want you to put it in the Bill in res
pect of every matter. But, if he con
siders that legal action is necessary, 
he can recommend to the proper 
authority to take it. He w ill also 
have the power of taking action. It 
is not a question of allowing him to 
take legal action as a judge under 
certain circumstances. But, I think 
the Lokpal should have some sharper 
teeth. A t the moment, his teeth 
may not be sharp enough. He can
not use his powers as he likes. You 
invest him with powers to enable him 
to do a certain kind of investigation 
of complaints. But, I think that 
would hove no salutary effect in India 
of 1968 to bring in the persons within 
the ambit of this Bill.

SHRI BHOLA NATH MASTER: 
Would you favour a second tertn also 
for the Lokpal?

SHRI S. MOHAN KUMARAMAN- 
GALAM: I agree that he should be 
appointed for the second term also if 
he is a suitable man. I do not think 
that it would be easy to find mfcny 
competent people. After five years 
experience if we find that the Lokpal 
has really done well, why should we 
deprive of this country of his services 
for another five years?

SHRI BHOLA NATH MASTER: 
What should be the age limit of the 
person to be appointed as the Lokpal?

MR. CHAIRMAN: 65 is the age
limit at present

SHRI S. MOHAN KUMARAMAN-
GALAM: I think it must be some
where in the region of 65. After that 
the physical labour involved will ?lso 
be quite heavy and therefore he may 
find it difficult to take up such a work.

SHRI SUNDAR SINGH BHAN- 
DARI: A t the age of 65 do you think 
that he can continue for a third 
term? ‘

SHRI MOHAN KUMARAMAN- 
GALAM: He can. But I do not think 
you will appoint him beyond 65. Un
fortunately in our country only old 
people are considered as competent 
enoughl . f

SHRI S. SUPAKAR: You know 
that the Lokpal is going to be an In
vestigator in the sense that it is un
derstood. Now you want to have his 
teeth sharpened Do you mean to & y  
that he should have punitive owners, 
that is to say, that in addition to re
porting it to Parliament or to Govern
ment, he should have some authority 
to recommend certain punishments or 
something of this nature?

SHRI MOHAN KUMARAMAN- 
GALAM: When the Lokpal reports to 
Parliament, he should make a recom
mendation. You do not give him 
the power to punish anyone. When 
you use the word ‘punitive power’ that 
means that he has got the power to 
take action against somebody.

SHRI S. SUPAKAR: Then what do 
you mean by saying that his teeth 
should be sharpened?

SHRI MOHAN KUMA11AMAN- 
GALAM: He should have the power 
in cases where he thinks it necessary 
to take legal action against the offend
ing individual. That is all.

SHRI S. SUPAKAR: Is it like a 
Commission of Enquiry?

SHRI S. MOHAN KUMARAMAN- 
GALAM: You make a complaint tp
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the court wHen some allegations have 
been made against the public servants 
of abuse of power. That comes un
der the Prevention of Corruption A c t  
And he should have the power to 
make a complaint against that parti
cular official if he considers that 
that official has committed an offence. 
If he considers that the allegations 
made against him is of siibstance, then 
he can lodge *  complaint in the court.

SHRI S  SUPAKAR: You said 
something about the qualities that is 
expected of an ideal Lokpal. Would 
you recommend a sort of a minimum 
qualification, that is to say, whether 
he should be from High Court or he 
should have a judicial background or 
some political background or both 
or anything of this nature?

(The reply was not recorded as or
dered by the Chair)

My last question is this. It has been 
suggested that the Lokayukta should 
be totally independent of the Lokpal 
both administratively as also func
tionally? Do you think that that 
would be a better proposition?

SHRI S. MOHAN KUMARAMAN
GALAM: I do not think so. I would 
like to have a single unified ‘adminis
tration to deal with this area. And 
in this area if you have different 
authorities, each w ill be going in his 
own way. And if you a1 low each man 
doing his job in his own way, it would 
not be a well administered law as we 
expect it to be. As we progress, we 
will not be able to develop that pro
perly.

SHRI HEM RAJ: You have suggest
ed that the elected representatives, 
M.Ps. or M.L.As. also may be brought 
within the purview of this Bill. As 
per the Bill, this institution of Lokpal 
and Lokayukta is being created by 
Parliament itself. Don’t you think 
that in that case, if the MPs are 
brought within the purview of this 
Bill, the Lokpal and Lokayukta w ill 
be put in a very embarrassing position 
whenever they give any finding 
against an M.P.?

SHRI MOHAN KUM ARAM AN
GALAM: I gave the answer when I 
was asked. Here there is a certain 
danger. Suppose the Lokpal finds that 
an M.P. has behaved in a manner 
which he should not have behaved. 
Then what is the next step to be 
taken? Certain conclusions w ill 
necessarily follow such as disqualifica. 
tion from being a Member of Parlia
ment or something of this kind being 
mooted by the House. Possibly some 
way has to be explored. Practically 
I have not thought about it earlier. 
But I do feel that it would be worth
while exploring the matter further. 
A t the present moment there are 
complaints which we are here fttced 
with by the citizens that the M.Ps. 
are not acting in a manner that is 
in consonance with the dignity of the 
high office that they hold. This is 
just like a complaint against a judge. 
That is why I am referring them as 
the Judges. I would like some in
dependent authority here who would 
be able to investigate these complaints 
which are there. From my experience 
I can say that there are certain M.P& 
who have not behaved as well as they 
should. There are certain of them 
who have not acted properly even 
though they have taken the oath of 
office. Really speaking, it is not pro
per on their part if the citizens them
selves find that they have behaved 
in this way.

I would not like to comment further 
on it. But, as I said, I would qualify 
this by saying that it would be better 
to explore the matter more and then 
come to proper conclusions on how 
to bring them within the purview of 
this Bill. For the question remains: 
What you are going to do if an M.P. 
has misbehaved?

SHRI HEM RAJ: In some cases, 
the Central Government sends its offi
cers on deputation to the States and 
in others the State Government sends 
its officers on deputation to the Centre. 
Under the scheme of this Act, this 
is only applicable to the Central ser
vice. How are we to deal with such 
persons coming on deputation either
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from the Centre to the State or from 
the States to the Centre?

SHRI MOHAN KUM ARAM AN-
GALAM : I have not thought about it. 
It is better that I do not speak about 
it offhand. This is a question of de
tails which would requires some 
thinking.

SHRI C. C. DESAI: Taking up the 
question of bringing the Members of 
Parliament within the jurisdiction of 
Lokpal and Lokayuktas Bill, may I 
suggest that this Bill really applies 
to public servants and so far as I can 
see, a Member of Parliament is not 
a public servant within the definition 
of public servant Secondly, there is 
a forum where the conduct of a Mem
ber of Parliament can be judged, that 
is, the Committee of Privileges of 
Parliament. If he commits an offence, 
under civil laws he can be prosecut
ed and sued against in a court of 
law. There is that remedy available.
I don't see any justification or any 
basis for thinking that this Bill, which 
is intended for public servants, should 
be made applicable to the Members of 
Parliament. I could not quite follow  
that.

SHRI MOHAN KUM ARAM ANGA- 
LAM : I don’t think that the remedies 
you have suggested are effective in 
practice. That is why I thought that it 
would be quite useful if we extended 
this Bill to include also the conduct 
of the Members of Parliament.

SHRI C. C. DESAI: If you under
stand the definition of public servant 
that way, then everybody will come 
under that definition. Lokpal can in
quire into the conduct of anybody.

SHRI MOHAN KUM ARAM ANGA-
LAM : Not necessarily. Probably, if 
you want to bring the Members of 
Parliament, you will have to make a 
separate clause for them completely, 
because the consequential action, as 
I said earlier, will have to be quite 
different. It is worth considering. 
Under the existing conditions it will 
net be useful to do that.

SHRI C. C. DESAI: Coming to the 
extension of jurisdiction of the Bill to 
the Police and Judiciary, so far as I
can see, the Police Officers working 
under the jurisdiction of the Central 
Government and the Judges working 
under the Central Government 
are included within the scope 
of this Bill. Supposing there is 
a complaint against a Judge on charg
es of corruption I don’t think if it 
could be excluded from the jurisdic
tion of Lokpal. I don’t know 
the justification for holding the view 
that either the Police or the Judiciary 
is not intended to be included within 
the scope of the Bill. What is not 
included is Police excesses, as hap
pened on September 19 in Indrapras- 
tha Bhavan. Misconduct or malad
ministration or corruption against Po
lice is not excluded, so far as I can 
see, from the scope of the Bill.

SHRI VIDYA CHARAN SHUKLA: 
Allegations are included. But griev
ances are not included.

SHRI MOHAN KUM ARAM ANGA-
LAM: See the Second Schedule.

SHRI MUKHERJEE (Ministry of 
Home Affairs): The Second schedule 
relates to grievances.

SHRI MOHAN KUM ARAM ANGA- 
LAM : That is important so far as 
grievances are concerned. So far as 
the Judges are concerned, Section 20 
will exclude them.

SHRI C. C. DESAI: Is there any 
justification for this exclusion? Sup
posing there is a complaint of corrup
tion against a Judge—it is not im
possible to conceive of— should be not 
be brought under the purview of Lok
pal?

SHRI MOHAN KUMARAMANGA- 
LAM : There is another method by 
which it can be done. A  compalint is 
made to the President who refers it 
to the Chief Justice. I may be some
what unorthodox in holding my view.
I would say that Lokpal should ex
tend his influence over that area also.
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SHRI C. C. DESAI: Where do you 

think that the respective jurisdictions 
oI Lokpal on the one hand and the 
Union Public Service Commission on 
the other should begin and end? 
Take the case of a senior officer and 
there is a charge of corruption against 
him. A complaint has been made and 
has been investigated into by the Lok
pal. Supposing he is found guilty, 
what should be the procedure? Should 
he himself say that this officer has 
been found guilty and he should be 
punished this way or should he mere
ly say that prima facie there is a case 
against him and further action tfhould 
be taken by the Government in con
sultation with the U.P.S.C.?

SHRI MOHAN KUM ARAM ANGA- 
LAM: Under the Bill, as it stands to 
day, he is not empowered to take any 
action.

SHRI C. C. DESAI; If the Lokpal 
finds an officer guilty, then he should 
have, the power and the case should 
not have to be referred to the'UPSC, 
because between the two, the status 
of Lokpal is somewhat higher; in fact 
he is a much more important function
ary of Government than others.

SHRI MOHAN KUM ARAM ANGA- 
LAM : You are then making the Lok
pal or giving the Lokpal the authority 
to act. Whereas, the Lokpal, as I 
conceive him under this flill,— and as 
he is in other countries also— essen
tially is a sort of supervising and re
commendatory authority. He is not 
an acting authority. He looks into 
thing* and says why don’t you do this 
and why don’t you do that. He re
ports, and if people in authority do 
not take note of his recommendations 
oy do not listen to him, then the Par
liament or the Queen-in-Council or 
whatever it may be, takes action. He 
never acts. He is mote a person who 
recommends rather than who acts. 
Once you bring him tnider 228, then 
all points like quasi-judicial decision, 
«tc., will Arise. That we Should avoid 
and keep him away.

SHRI C. C DESAI: Would not that 
be djpogatory. to him / if his decision 
\*as 'q*U£Stioned by a junior officer?

#
SHRI MOHAN KUM ARAM ANGA- 

LAM : If you appoint a person who 
really commands respect, then other 
persons will be afraid of going against 
his views. Public opinion itself will 
very quickly come down on the Gov
ernment, if his suggestion is not ac7 
cepted. If you appoint a person who 
commands the confidence of people as 
Lokpal and if the Government neg
lects to implement the recommenda
tion of Lokpal, then the public opinion 
will come down on the Government. 
Much depends on the way in which 
the incunmbent uphold the dignity of 
his office. Take the case of Election 
Commission. By and large we can 
say that the Election Commission has 
commanded very high respect in our 
country. That is due to the conduct 
of the incumbents of the Commission. 
It is not as though there are not many 
political issues which had not come 
in the course of Election Commission’s 
work. But the way in which the 
Election Commissioners have conduc
ted themselves has gained them ihe  
confidence of the public. It all de
pends on the conduct of the incumbent 
of the office.

SHRI C. C. DESAI: You expressed 
in favour of the second term for Lok
pal. If second term is to be sanction
ed although in the name of the Pre
sident, yet it w ill ultimately be with 
the concurrence of the Prime Minister 
which means the Government of the 
day. When his term is about to ex
pire and if he is looking for extension 
or re-employment, then he must so 
mould his decisions as not to displease 
the authorities. Would not that de
tract fwaAhis independent Judgment? 
And that is why moat of the witnesses 
who have come here have said that 
“whatever may come, five years or 
sevtn yesrs, but do not give a second 
term.” What do you think? ,

SHRI MOHAN, KUMARAMANGA 
LAM: I think that he,is to be anoin
ted after consujUtipti Wtth the Chief 
Justice and the Leader' o f tn* Opposl-
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tion, He has also to satisfy them to 
same extent. If he does sonHihifig • 
w rong, then I would expect the'Cbief 
Justice and V ie Leader of Opposition 
undoubtedly to take a position against 
his appointment.

SHRI C- C. DESAI: But that is for 
tfie first term.

SHRI V. C SHUKLA: It is ali©
ifir re-appointment.

SHRI MOHAN KUM ARAM ANGA- 
LAM: Undoubtedly, the power lies 
with the Government It is only a 
consultation. If the Government is 
going to exercise this power in a parti
san manner then this Parliament has 
the power to question it. It is a very 
high standard which we expect of him. 
If he is a man of high standard, he 
is not going to lower that standard in 
five years. And if that if so, then 
there should be nothing wrong in giv
ing him a second term.

SHRI V. C. SHUKLA: You have 
i*iven your opinion that {he exclusion 
that is provided for in the Second 
Schedule relating to Police should be 
removed. But here the question is of 
excluding the police for investigation 
of crimes or protecting the security of 
the State, including action taken, 
which involve top secret documents 
and, may be, top secret matters which 
impinge on the security of the State 
as such. But as it has been clarified, 
allegations against the police are al
lowed. There may be a grievance of 
a particular party that an investiga
ting officer or the SPB investigating 
into a matter at a particular time did 
not do it properly. Would it be pro
per for an outsider to go into it?

SHRI MOHAN KUM ARAM ANGA- 
LAM: My experience is that usually 
mal-administration in the course of in
vestigating crimes arises not from the 
lower officers but starts much higher 
up. That is my experience. And that 
is why I favour outside intervention 
of a party as high as this. I do aoi 
mind if you make the Lokpal entirely 
responsible for it. The mumber of 
complaints may not be many. So <5i f  
as the protection of the security of the

State, etc., is concerned, I quite agree 
with you. But 'action taken9 should 
be included within the purview of the 
Lokpal. And I think the Lokpal will 
have the wisdom to act properly.

SHRI V. C. SHUKLA: Regarding
the contracts you kindly gee para (e) 
of the Second Schedule. The contract 
is not excluded. It is only the work
ing of the contract, the contractual 
obligation which of course may be 
governed by the Contract and things 
like that. It reads “Action taken in 
matters which arise out of the terms 
of a contract governing purely com
mercial relations...........”

SHRI MOHAN KUM ARAM ANGA- 
LAM : I understand. I would like to 
think over it  It may be difficult to 
bring it under the contract.

SHRI V. C. SHUKLA: It also says: 
“except where the complainant alleg
es harassment or gross delay in meet
ing contractual obligations" The 
award of a contract itself is not ex
cluded. It is only the working, the 
terms and conditions.

SHRI MOHAN KUM ARAM ANGA- 
LAM : Perhaps that is so.

SHRI V. C. SHUKLA: You have 
stated about the Prime Minister being 
not excluded. When we considered 
this matter, we were wondering whe
ther we could not trust even one in
dividual in the country to be above 
all these things, and whether the re
medy embodied in the political forum 
like Parliament is not enough. It was 
thought that even if there was the sli
ghtest suspicion of corruption or any
thing like that which the Lokpal is 
suppose to look into, the matter would 
not be allowed to go to the extent 
where the Lokpal would have to look 
into and hold an inquiry against the 
Prime Minister. That is envisaged 
here. Our own Parliament itself in 
its united wisdom may take the same 
action. Do you think that the matters 
relating to the Prime Minister should 
be left to the Parliament or the same 
should also be put before the Lokpal.

SHRI MOHAN KUMARAMANtfA  
LAM : I still think it would be better
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that it goes to tha Lokpal. I think 
particularly in considering the sort of 
allegation that is thrown against the 
Prime Minister himself or herself; the 
mud just goes on sticking. The Lok
pal is not going to allow the mild to 
stick for nothing it can be looked at 
froib that {mint of view also. The 
Prime Minister will have a sort of 
defence mechanism also. Look into 
the recent history; the mud has been 
thrown and it has stuck. Often there 
is absolutely no basis for the mud 
being thrown. It has stuck, to pul it 
bluntly, after being thrown in Parlia
ment. And what was the remedy? 
The Prime Minister had no remedy. I 
am not talking of any particular Prime 
Minister. Since Independence, we have 
had three Prime Ministers. But we 
know that mud has been thrown ag
ainst all the three Prime Minister*. 
I think from the point of the Prime 
Minister himself or herself, this w ill 
be a salutary inclusion. It would not 
harm but it will help.

SHRI V. C. SHUKLA: About the 
competent authority tor the Prime

Minister, to be included, it has been 
suggasted that the competent authori
ty weald be the President. Now, the 
President as the Constitution goes to
day has hardly any discretionary pow
ers. He exercises most of the powers 
on the advice of the Council of 
Ministers. In case he is to proceed 
against the Prime Minister who would 
advise him or some provision is to be 
made in the Constitution. ^

SHRI MOHAN KUM ARAM ANGA- 
LAM : I have not thought of it but 
some method may be found so that 
Lokpal in that single case may make 
a direct report to the Parliament if 
you do not want to dreg the President 
in it.

MR. CHAIRMAN: W ell you
very much Mr. Kumaramangelam for 
having come and given us your valu
able advice. Your ideas of the Lok
pal are very good and we hope to 
adopt most of your points. Thank 
you, very much.

(The witness then withdrew)
(The meeting then adjourned)
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No.

Statement

Contaimnga gist cf main points made by witnesses in their evidence before the Joint Committee 

Name of witness rw * " r Gist of views

JOINT COMMITTEE ON THE LOKPAL AND LOKAYUKTAS BlLL, i£6&

Date o f  
Evidence

t. Shri D. D. Diwan, Director, 
Citizens? Advice Bureau* 
New Delhi.

4 - 7 i968

1. General vietOs

(a) As the Lokpal had to go into the irregularities committed
by the Ministers and others he should be answerable to 
Parliament and treated as the mo6t powerful limb of 
Parliament. His emoluments/budget should be scrutinized 
by Public Accounts Committee.

(b) The public servants, who face public enquiries or commis
sions for some irregularities and felt aggrieved, should also 
be yiven equal rights to place their cases before the Lokpal 
for redressal.

1J. Jurisdiction of Lokpal

(a) As everybody was liable to commit errors, all public servants, 
Chief Commissioners, Lt. Governors, Members of Parlia
ment, Judiciary and others should be brought within the 
purview of the Lokpal. He should have the right to 
scrutinize everybody’s actions even if it might be a 
statutory body.______ i_____ _________  ________
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(b) Administrative or discretionary actions, mentioned in the 

second schedule should also be brought within his purview 
so as to see whether the discretion had been properly 
exercised.

(c) The Lokpal or Lokayuktas should have the right to s«id 
for the relevant files immediately on receipt of a complaint 
because the fear was that many a time the files were tampered 
with and sometimes even lost.

(d) He should have the powers of inspection and surprise checks 
in offices ̂ Police stations in order to see the irregularities and 
suggest remedial measures/legislation.

(e) He should take action on Press reports as was done in
foreign countries by such institutions. ip

III. Publicity cf the proceedings!Reports before/of the Lokpal
(a) The Lokpal should have the discretion to decide whether 

the Press or any other person could have access to any 
information during the course of proceedings.

(b) In order to create confidence among the citizens the cases 
decided by Lokpal—giving details from the beginning to 
the end excluding matters relating to national security— 
should be made public. This would alert everybody dealing 
with different cases and enable the public to see whether 
everyone entrusted with job was doing it properly and to 
judge if there was any scope for improving the procedure.

IV. Appointment of Lokpal and First Lokayukta
(a) For the appointment of ^okpal the Reader gf



Opposition must be consulted and the Chief Justice would then 
make the final recommendation giving his reasons to the President. 
Cabinet need not be consulted.

(b) The appointment of First Lokayukta should be made with the 
approval of Lokpal so that the man so appointed was of his choice 
whom he considers fit for the job.

V. Terms of Office of Lokpal

Lokpal should be appointed for one term and a long term or life term 
with a minimum age limit of 5° years. There should not be a 
second term.

VI. Security deposit for complaints

People should have free access to the Lokpal in eve.y respect and 
the fee should be only levied according to the financial or monetary 
status of the complainant. Before the complaints were taken up 
for investigation, it should be determined whether they were genuine 
and if n t, they should be scotched straightaway.

VII. Constitution of a Parliamentary Committee

The Parliament should constitute a Committee consisting of Leaders 
of all parties. The Lokpal should send his Report to this Com
mittee for their consideration before it was considered by Parliament.

VII. Engagement of Lawyers.

If the nature of the complaint so required, the services of a Lawyer 
might be engaged to represent the case.
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