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1, the Chairman of the Select Committee to which the Bill* to enlarge 
the appellate jurisdiction of the Supreme Court in regard to criminal 
matters was referred, having been authorised to submit the Report on 
their behalf, present their Report with the Bill, as amended by the Com
mittee, annexed thereto.

2. The Bill was introduced in Lok Sabha on the 15th November, 1968. 
The motion for reference of the Bill to a Select Committee was moved 
in Lok Sabha by Chaudhuri Randhir Singh, M.P. on the 18th April, 1969 
which was discussed and adopted on the same day (See Appendix I).

8. The Committee held 7 sittings in all.

4. The first sitting of the Committee was held on the 30th April, 1969 
to draw up their future programme of work. The Committee at this 
sitting decided that a Press Communique be issued advising Bar Coun
cils, Bar Associations, public bodies and individuals, who were desirous 
of submitting their suggestions!views, to send written memoranda on the 
Bill for their consideration. The Committee also decided that the State 
Governments, Union Territories, the Supreme Court of India, all High 
Courts, Attorney General of India, Advocates General of all the States, 
all Bar Councils |Bar Associations and some important legal societies | 
institutes be requested to forward their comments on the provisions of 
the Bill for the benefit of the Committee.

5. 22 Memoranda | Representations etc. on the Bill were received by 
the Select Committee from different Government Departments, Associa
tions (individuals mentioned in Appendix II.

6. A t their 2nd sitting held on the 14th July, 1969, the Committee 
decided to hear the evidence of some eminent jurists. At their third 
sitting held on the 19th July, 1969 the Committee heard the evidence 
given by Shri A. S. R. Chari, Senior Advocate, Supreme Court of India, 
New Delhi.

7 The Report of the Committee was to be presented by the first day 
of the next session i.e. on the 21st July, 1969. As this could not be done, 
the Committee decided to ask for extension of time for presentation of 
their Report upto the first day of the Winter Session (1969). Necessary 
motion was brought before the House and adopted on the 21st Ju y, .

8. The Committee have decided that the evidence given before them 
should be printed and laid on the Table of the House.

9 The Committee have also decided that the Memorandajrepresenta-
tions etc. submitted by various a s s o c ia t io n s  |orgams^ions|Goven^ent
Departments etc. should be laid on the Table of the House and a copy 
thereof be placed in Parliament Library for reference by •

~ 5,h

W

REPORT OF THE SELECT COMMITTEE

November, 1968.



(vi)

12. Clause 2.—The Committee feel that the right of appeal to the 
Supreme Court proposed to be given under this clause should be in addi
tion to those provided in Article 134(1) of the Constitution of India. 
With this end in view and to make it clear, the opening part of this 
clause has been amended accordingly.

13. Clause 1 and Enacting Formula.— Amendments made in these are 
of drafting nature and formal character.

14. The Committee considered and adopted the Report on the 15th 
November, 1969.

15. The Select Committee recommend that the Bill, as amended, be 
passed.

N rw  D e l h i;

15th November, 1969.
24 Kartika, 1891 (Saka).

N. C. CHATTERJEE,
Chairman, 

Select Committee.



THE ENLARGEMENT OF THE APPELLATE (CRIMINAL) 
JURISDICTION OF THE SUPREME COURT BILL, 1968

(AS REPORTED BY THE SELECT COMMITTEE)

[Words underlined indicate the amendments suggested by the Committee.J
A

BILL

to enlarge the appellate jurisdiction of the Supreme Court in regard to
criminal matters. . ,r

Be it enacted by Parliament in the Twentieth Year of the Republic 
of India as follows:—

1* (2) This Act may be called the Supreme Court (Enlargement of 
Criminal Appellate Jurisdiction) Act, 1969. ' "

5 (2) It extends to the whole of India except the State of Jammu and
Kashmir.

Bill No. g i-A o fiy l

2. Without prejudice to the powers conferred on the Supreme Court 
by clause (1) of article 134 of the Constitution, an appeal shall lie to {Ee -.7^“
Supreme Court from any judgment, final order or sentence in a crimi- flqnpf

Bnltfgid
AppcDat*
Jnrladlc-
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Supreme 
Court in 
regard to 
criminal 
matten.

nal proceeding of a High Court in the territory of India if the High 
Court—

(a) has on appeal reversed an order of acquittal of an accused
person and sentenced him to imprisonment for life or to imprison
ment for a period of not less than ten years; —— ——  ^

(b) has withdrawn for trial before itself any case from any 
court subordinate to its authority and has in such trial convicted the 
accused person and sentenced him to imprisonment for life or to 
imprisonment for a period of not less than ten years.



APPENDIX I

Motion for reference of the BUI to Select Committee

“That the Bill to enlarge the appellate jurisdiction of the Supreme
Court in regard to criminal matters by Shri Anand Narain Mulla, be
referred to a Select Committee consisting of 22 members, namely:_

(1) Shri N. C. Chatterjee
(2) Shri Krishna Kumar Chatterji
(3) Shri C. C. Desai
(4) Shri Shivajirao S. Deshmukh
(5) Shri Shri Chand Goyal
(6) Shri K. Hanumanthaiya
(7) Shri S. M. Joshi
(8) Shri S. M. Krishna
(9) Shri Krishnan Manoharan

(10) Shri Vikram Chand Mahajan
(11) Shri Bhola Nath Master
(12) Shri P. Govinda Menon
(13) Shri Bakar Ali Mirza
(14) Shri H. N. Mukerjee
(15) Shrimati Sharda Mukerjee
(16) Shri Anand Narain Mulla
(17) Shri K. Ananda Nambiar
(18) Shri Mrityunjay Prasad
(19) Shri K. Narayana Rao
(20) Shri Sheo Narain
(21) Shri Tenneti Viswanatham; and
(22) Chaudhuri Randhir Singh.

with in s t r u c tio n s  to report by the first day of the next session.

(Vide para 2 of the Report)

t



APPENDIX n

(Vide para 5 of the Report;

Statement of MemorandalRepresentations received by the Select Committee

I I. I. ■■■■<■■»—HI

Nature 
S. No. of

document
From Whom Received

Action
Taken

Opinion Advocate-General for Bihar, Jpatna

2.

3.

4

5

6.

7.
8. 
9.

xo-
xz.

12.

13.

14.

15.
16.

*7-
18.

19.
20.

21.

22.

Comments

—do—

—do-

— do—

Advocate-General for Punjab, Chirvdigarh alongwith 
aoopy.each of resolutions passed by Bar Council 
of Punjab and'Haryana and Punjab and Haryana Bar 
Associations

Advocate-General for Mysore, Bangalore.
High Courts of Jammu and Kashmir
Justice S. K. Verma, D. S. Mathur and Hari Swarup 

o f Allahabad High Court
High Court of Orissa.
Legal Rememberancer, Chandigarh Admn.
Administrator, Union Territory of Laccadives.
Delhi Administration.
Government o f Nagaland.
Government of Haryana.
Bar Council o f  India.
Avadh Bar Association.
High Court o f Gujarat.
High Court o f Rajasthan.
Hon’ble Judges of the High Court of Judicature 

at Patna.
Delhi High Court.
Supreme Court.
Government o f Tamil Nadu.
High Court of Mftdhya Pradesh.

High Court of Madras.
Bar Council o f Maharashtra.

Circulated 
to Members

—do— 
—do — 
—do—

—do—

—do—*

4



APPENDIX m

Minutes of the Sittings op the Select Committee on thx Eklarcbhomt 
of the A ppellate (Crim inal) Jurisdiction of the Supreme Court Bill,

1968
by Shri Anand N arain M ulla, M.P.

I

First Sitting

The Committee sat on Wednesday, the 3(Kh April, 1969 from 16.00 
to 16.45 hrs.

P r e s e n t

Shri N. C. Chatterjee— Chairman
Members

2. Shri Krishna Kumar Chatterjee
3. Shri C. C. Desai
4. Shri Shivajirao S. Deshmukh

5. Shri Shri Chand Goyal
6. Shri S. M. Joshi
7. Shri S. M. Krishna
8. Shri Bhola Nath Master

9. Shri P. Govinda Menon
10. Shri Bakar Ali Mirza
11. Shrimati Sharda Mukerjee
12. Shri Anand Narain Mulla
13. Shri K. Ananda Nambiar
14. Shri Mrityunjay Prasad
15. Shri K. Narayana Rao
16. Shri Sheo Narain
17. Shri Tenneti Viswanatham
18. Chaudhuri Randhir Singh

Representatives of the Ministry of Law 

1 Shri P. L. Gupta, A id  I  L egislctive Ctmmel, Mini*try of law . 

2. Shri A. G. Nambiar, Deputy Leg*' A ir ter , Minittry L*»-
Secretariat 

Shri M. C. Chawla— Deputy Secretary.

2. The Committ«, decidedUo publte bodies

i w s r s  *  . > * «  m . ,  * *
« * j j +Kot oil State Governments |Union

3. The Committee a l s o  decided t Attorney-General and
Territories, the Supreme Court all g Councils|Bar Associations! 
Advocates-General ot all the 1 ^ 1 ^ ‘ ute. should
Calcutta Bar Library and some important iega i
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be addressed inviting their views on the provisions of the Bill. The 
Committee approved the draft letter (Annexure II).

4. The Committee desired that the Ministry of Law should furnish 
a note on the comparative provisions of law with regard to the criminal 
jurisdiction of the highest court in U.K., U.S.A. and other countries.

5. The Committee decided to sit daily at 15.30 hours from Monday, 
the 14th July, 1969 for clause-by-clause consideration of the Bill.

6. The Committee further decided that notices of amendments to the 
BUI, if any, might be sent by the members by Monday, the 30th June,
im .

7. The Committee then adjourned to sit again at 15.30 hours on 
Monday, the 14th July, 1969.



ANNEXURE I

LOK SABHA SECRETARIAT

The Select Committee of Lok Sabha on the Enlargement of the Ap
pellate (Criminal) Jurisdiction of the Supreme Court Bill. 1968 Iby Shri 
Anand Narain Mulla, M.P. at their first sitting held to-day under the 
Chairmanship of Shri N. C. Chatterjee, M.P. decided that public bodies, 
Bar Councils, High Court Bar Associations and individuals deritoous of 
submitting memoranda on the Bill for the consideration of the Commit
tee should send 35 copies of their memorandum so as to reach the Secre
tary, Lok Sabha Secretariat, Parliament House, New Delhi on or before 
the 31st May, 1969. The memoranda which might be submitted to the 
Committee would form part of the records of the Committee and should 
be treated as strictly confidential and not circulated to anyone, as such 
as act would constitute a breach of privilege of the Committee.

The Enlargement of the Appellate (Criminal) Jurisdiction of the 
Supreme Court Bill, 1968, as introduced in Lok Sabha, was published in 
the Gazette of India, Extraordinary, Part II, Section 2, dated the 15th 
November, 1968.

New  Delhi;

Dated the 30th April, 1969.



ANNEXURE II

LOK SABHA SECRETARIAT

Parliament House, 
New Delhi-1

No. 15|1|CII|69 May 1, 1969|Vaisakha 11, 1891 (S).

From

Shri M. C. Chawla. 
Deputy Secretary.

To
1. The Chief Secretary, All State Govemments|Union Territories

2. The Attorney-General of India, New Delhi.

3. The Advocates-General of All States.

4. The Registrar, Supreme CourtlAll High Courts.

5. The Secretary, Bar Council of India]Supreme Court Bar Asso.
ciation|All State Bar Councils!All High Court Bar Associations.

6. The Secretary, Indian Law Institute, New Delhi|Indian Insti
tute of Public Administration, New Delhillnstitute of Cons
titutional and Parliamentary Studies, New Delhi! Indian 
Society of International Law, New DelhilTncorporated Law 
Society, Calcutta]Intemational Commission of Jurists, New 
DelhijBar Library, High Court, Calcutta.

S u b j e c t :  Select Committee on the Enlargement of the Appellate (Crimi
nal) Jurisdiction of the Supreme Court Bill, 1968, by S h r i  

Anand Narain Mulla, M.P.

I am directed to state that the Select Committee of Lok Sabha on 
the Enlargement of the Appellate (Criminal') Jurisdiction of the Supreme 
Court Bill, 1968, at their sitting held on the 30th Anril, 1969. decided that 
all State Govemments|Union Territories, the Supreme Court, High 
Courts and all Bar Councils! Bar Associations etc. etc. be addressed to 
send their comments or suggestions, if thev so desire, on the provisions 
of the Enlargement of the Appellate (Criminal) Jurisdiction of the 
Supreme Court Bill, 1968 for the consideration of the Committee, so as 
to reach the Secretary, Lok Sabha Secretariat. Parliament House, New 
Delhi, by the 31st May, 1969 at the latest.

2. The Enlargement of the Appellate (Criminal) Jurisdiction of the 
Supreme Court Bill, 1968, as introduced in Lok Sabha, was published in 
the Gazette of India, Extraordinary, Part II, Section 2, dated the 15th



November, 1968. A  copy of the Bill is, however, sent herewith for ready 
reference.

3. In case any comments or suggestions are sent, it is requested that 
35 copies thereof may be furnished to this Secretariat for circulation to 
the Members of the Select Committee.

Yours faithfully,

M. C. CHAWLA, 
Deputy Secretary.

II

Second Sitting

The Committee sat on Monday, the 14th July, 1969 from 15.30 to 16.30 
hours.

c-r Presentf* 1

Shri N. C. Chatterjee— Chairman

Members

2. Shri Krishna Kumar Chatterji

3. Shri C. C. Desai

4. Shri Shri Chand Goyal

5. Shri Vikram Chand Mahajan

6. Shri Bhola Nath Master

7. Shri Bakar Ali Mirza

8. Shri H. N. Mukerjee

9. Shri Anand Narain Mulla

10. Shri K. Ananda Nambiar

11. Shri Mrityunjey Prasad

12. Shri Sheo Narain

13. Shri Tennett Vistfanatham 

14 Chaudhuii Randhir Singh

9

RoansiRTATivE of THE Mdhsxhy or Hosm Autadis 

' Shri K. P. Singh, Under Secretary. *
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Representatives op the Ministry of L aw

1. Shri P. L. Gupta, Addl. Legislative Counsel, Ministry of Law.

2. Shri A. G. Nambfcir, Deputy Legal Adviser, Ministry of Law.

S ecreta riat 

Shri M. C. Chawla— Deputy Secretary.

2. At the outset, the Chairman read out to the Committee the letter 
dated the 11th July, 1969 received by him from the Minister of Law and 
Social Welfare, Shri P. Govinda Menon, drawing the attention of the 
Committee to the principle of the Constitution that the Supreme Court 
should not be made ta regular Court of Criminal Appeal Annexure. After 
some discussion the Committee decided to consider this aspect of the 
matter later on after hearing the views of the following witnesses on the 
provisions of the Bill:

(i) Shri A. S. R. Chari, Senior Advocate, Supreme Court of India;

(ii) Shri Nuruddin Ahmed, Bar-at-law, Senior Advocate, Supreme
Court of India.

The Chairman then permitted Shri Mohammad Yunus Saleem, De
puty Minister of Law to address the Committee under Rule 299 of the 
Rules of Procedure and Conduct of Business in Lok Sabha.

3. The Committee desired that the following information might be 
made available to them by the Ministry of Law:

(a) How many appeals were filed before the High Courts through
out the Country against the orders of acquittal passed by the 
Trial or the Appellate Courts from the 1st January, 1968 to 
31st December, 1968;

(b) In how many appeals the order of acquittal was set aside 
during the same period by the various High Courts; and

(c) In how many cases covered by (b) above, a sentence of Death 
was inflicted and in how many cases a sentence of life im
prisonment was awarded.

4. The Committee also decided to seek an extension of time for pre
sentation of their Report by the first day of Winter Session (1969) of 
the Lok Sabha as it would not be possible for them to consider all aspects 
of the Bill in the short time at their disposal and present their Report 
by the first day of the ensuing session i.e. the 21st July, 1969. The Com
mittee authorised the Chairman and in his absence, Shri Shri Chand 
Goyal, M.P. to move necessary motion in the House to that effect. '

5. The Committee then adjourned to meet again on Saturday, the 
19th July, 1969 at 16.00 hours to hear oral evidence Of the witnesses 
referred to in Para 1 ibid.
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(Vide para 2 of the Minutes of the second sitting of the Select Committee)
D.Q.F, 42(1)}685

P. GOVINDA MENON (SEAL) MINISTER OF LAW '

AND SOCIAL WELFARE, 
INDIA.

New Delhi, 
the 11th July, 1969.

Dear Shri Chatterji,

R ef:— Sitting of the Select Committee of the l/)Jt Sabha on 14-7-1969 
at 3.30 P.M. for considering the Enlargement of the Appellate 
(Criminal) Jurisdiction of Supreme Court Bill, 1968, moved 

by Shri A. N. Mulla. ’

I am in agreement with the mover of the Bill that an appeal should 
lie as of right to an accused in cases falling under Article 134(1) (a) and
(b) of the Constitution not only where the High pourt sentences him to 
death but also where the sentence is for imprisonment for life.

2. If the Bill, as introduce is  passed with the provision for regular 
appeals in case'; where the sentence is one for ten years or more, there 
will be a phenowinally large number of eases in which the Supreme 
Court will become a regular court of criminal appeal. I d> not know 
whether yo** have thought about thj* aspect of the mattes. A reference 
to the Penal Code will reveal that the Code provides for sentences of ten 
years and more for 87 various offences. A  list of such offences is here
with appended.*

S. ft is not the policy of our ConJstttution to make the Supreme Court 
■ regular Court of Criminal Appeal Article 134(2) is also suggestive 
of principle that criminal appeal* to the Supreme Court should be appro
priately restricted.

4. If failure of justice tsoccasftmed by Judgment* of th* High Courts 
where sentences lighter than imprisonment for life we meted out, I p̂re* 
■time that the provisions contained in Article 134(1) (c) and Article 136 
«rould afford adequate remedy.

5 I regret that I am unable to attend the meeting of the Select Com
mittee on the 14th. I have already spoken to you. No discourtesy to 
you or any Member of the Committee is meant I trust that you would 
explain my view point to the Committee.

Thanking yon, Y °OT *taeerel!r’

Shri N. C. Chatterji, ^  GOOflJDA MENON

Chairman, Select Committee of L A
Parliament House, New Delhi. _ • • ■ : ; __ _

a n n e x u r e

"Already circuited
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Third Sitting

The Committee sat on Saturday, the 19th July, 1969 from 16.00 to 
17.S0 hours.

PRESENT 

Shri N. C. Chatterjee—Chairman

MaiwbERa
2. Shri Shri Chand Goyal

3. Shri Tulsidas Dasappa
4. Shri Vikram Chand Mahajan
5. Shri Bhola Nath Master

6. Shri P. Govinda Menon
7. Shri Bakar All Mirza
8. Shri Anand Narain Mulla

9. Shri K. Ananda Nambiar
10. Shri Mrityunjay Prasad

11. Shri Sheo Narain
Rkprxsemtativss or not Ministry or Law

1. Shri P. L. Gupta, Additional Legislative Counsel, Ministry of 
Im p.

1  Shri A. G. Nambiar, Deputy Legal Adviser, Ministry of Law.
Skrkfauat 

Shri M. C. Chawla—Deputy Secretary.

2. Before the Committee proceeded to hear the evidence of Shri 
A. S. R. Chari, Senior Advocate, Supreme Court of India, New Delhi, 
the Chairman drew his attention to Direction 58 of the Directions by 
the Speaker.

3. A verbatim record of evidence was kepi 
The Committee then adjourned.

IV

Fourth Sitting

The Committee sat on Tuesday, the 26th August, 1909 from 16.15 to 
1150 hours.

PRESENT
Shri N. C  Chatterjee Chairman

Mmbnts
1  Shri Krishna Kumar Chatter)!
S. Shri C. C. Desai

x»



4. Shfri Shri Chand Goyal
5. Shri Tulsidas Dasappa
6. Shri S. M. Krishna

7. Shri Vikram Chand Mahajan
8. Shri Bhola Nath
9. Shri P. Govinda Menon

10. Sihri H. N. Mukerjee
11. Shrimati Sharda Mukerjee
12. Shri Anand Narain MnH»
13. Shri Miityunjay Prasad
14 Shri K. Narayana Rao
15. Shri Sheo Narain
16. Shri Tenneti Viswanatham
17. Chaudhuri Randhir Singh

Representatives or the M inistry op Law

L Shri P. L. Gupta, Additional Legislative Counsel, Ministry of 
Law.

2. Shri A. G. Nambiar, Deputy Legal Adviser, Ministry of Law.

3. Shri H. C. Gupta, Asstt. Legal Adviser, Ministry of Law.

Secretariat

Shri M. C. Chawla—Deputy Secretary.

2. In the absence of the Chairman, who was held up at the sitting ol 
the Committee of Privileges, the Committee chose Shri Sheo Narain to 
act as Chairman for the sitting in terms of Rule 258(3) of the Rules of 
Procedure and Conduct of Business in Lok Sabha.

3. The Committee discussed in passing the various implications of the 
proposed measure in the context of Articles 134 and 136 of the Constitu* 
tion. The Law Minister informed the Committee that the Law Com
mission had almost concluded its revision of the Code of Criminal Pro* 
cedure and one of their recommendations likely to be made related to 
the right of appeal to the Supreme Court in cases where an order of 
acquittal had been reversed by the High Court and the High Court had 
convicted the accused to life imprisonment. He suggested that it would 
be for the Committee to decide whether or not to proceed with the 
present Bill in the light of the Law Commission's Report. He assured 
the Committee that the Law Commission’s Report would be carefully 
considered by the Government and suitable legislation seeking to imple
ment its recommendation by amending the Code of Criminal Pro
cedure would be brought up before Parliament.

[At this stage Shri N. C. Chatterji took the Chair]

4. The Committee then discussed their future programme and decided 
to sit at 9.30 hours daily on the 29th and 30th September, 1969 to take 
up clause-by-clause consideration of the Bill. It was also decided that 
Q tm nvatBt pbould ^  available to the Committee their amendments.

*3 »



^  any. by the 8th September, 1969 and Members wight send their notices 
of amendments, if any, by the 19th September, 1969.

5. The Committee then adjourned.

*4

V
Fifth Sitting - ■

The Committee sat on Monday, the 29th September, 1989 from 09.30 
to 10.45 hours.

PRESfflWP '

Shri N. C. Chatterjee— Chairman

M em b er s

2. Shri Krishna Kumar Chatteiji
3. Shri C. C. Desai
4. Shri Shivajirao S. Deshmukh
5. Shri Shri Chand 'tJoyal
8. Shri Tulsidas Dasappa
7. Shri Vikram Chand Mahajan
8. 'Shri Bakar Ali li ir ta
9. Shri H. N. Mukerjee

10. Shrimati Sharda Mukerjee
11. Shri Anand Narain Mutta
12. Shri Mrityunjay Prasad
13. Shri K. Ananda Nambiar ’
14. Shri Sheo Narain
15. Shri Tenneti Viswanatham

R ep resen tatives of th e  M in is try  Of L a w

1. Shri P. L. Gupta, Additional Legislative Counsel, Ministry of
Law.

2. Shii A. G. Nambiar, Deputy Legal Adviser, Ministry of Law,.

9- Sh^i H. C. Gupta, Asstt. Legal Adviser, Ministry of Law.

SKKETAXIA?

Shri M. C. Chawla— Deputy. Secretary,

9. The Committee were informed that the Minister of Law, who had 
gone to Bombay, wag unable to return today morning. In the absence 
of the Minister, the Committee h$ld a, general discussion on ihe Amend
ments given notice of by the Minister., It was decided that a copy Of 
today’s proceedings should be forwarded to the Law Minister so that he 
could apprise the Committee of his reaction to the various views put 
forth by the members in this behalf before they took up clause-by-clause 
consideration of the J ill at their sitting to be held tomorrow.

3. The Committee then adjourned till 10.00 hours on Tuesday, the
wfwB m  : r..v. v
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VI

Sixth Sittittf

, The Committee sat on Tuesday, the 30th September, 1969 from 10.00 
to 11.50 hours.

PRESENT \

Shri N. C. Chatterjee—Chairman

Mkmberb -

2. Shzi C. C. Desai '
3. Shri Shivajirao S. Deshmukh
4. Shri Shri Chand Goyal

9. Shri Tulsidas Dasappa -...... -
6. Shri & M. Krishna 
fc. Shri P. Govinda Menoo

8. Shri Bakar Ali Mirza
9. Shrimati Sharda Mukerjee

<• 16. flhri Anand Narain Mulla
11. Shri K. Ananda Nambiar -
11. Shri Mrityunjay Prasad 

. 13. Shri K. Narayana Bao
14. Shri Sheo Narain 
is. Rhri Tenneti Viswanatham

Bvbzsentativbs o f xhs M inistry o f Law

1. Shri P. M. Bplrslii, Joint Secretary and Legal Adviser, Ministry
of Law.

2. Shri P. L. Gupta, Additional Legislative Counsel, Ministry of
Law.

3. Shri A. G. Nambiar, Deputy Legal Adviser, Ministry of Law.

4. Shri H. C. Gupta, Asstt. Legal Adviser, Ministry of Law.

Secretariat

Shri M. C. Chawla—Deputy Secretary.

2. The Committee resumed further discussion °n ^  *
the Bill given notice of by the :“ ““ *« ,f that in view
of the Minister thereon. The Muuster irUer aha Code of
of the Report of the Law Commission on the revisioni ojt: ^
Criminal Procedure in which ^ aMe .f^^nurpose will be served by 
pl the Bill had been reco^ended no ^ ^ p u rp ^  
piprwirtnj the Bill any further, ne requw«*«
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the Bill. The consensus of opinion oi the members was that it Was tbo 
late at this stage to withdraw the Bill and that having deliberated con
siderably, they should better go ahead with this. The mover, however, 
did not agree to the suggestion to withdraw the Bill.

3. The Committee then took up clause-by-clause consideration Of the

i
4. Clause 2.— (i) The following amendment was accepted:—

Page 2, line 1,

/or “An appeal shall lie to the Supreme Court”,

substitute “Without prejudice to the powers conferred on the 
Supreme Court by clause (1) of article 134 of the Constitution, 
an appeal shall lie to the Supreme Court” ;

(ii) The following amendments tabled by the Minister of Law were 
not accepted:—

(a) Page 2, lines 5-6,

omit “or imprisonment which extends to ten years or more than 
ten years”.

(b) Page 2, lines 10-11,

omit “or imprisonment which extends to ten years or more than 
ten years” .

The Law Minister agreed with the mover of the Bill that where the 
High Court had "on appeal reversed an order of acquittal of an accused 
person and sentenced him to imprisonment for life”, an appeal might 
lie. He was also agreeable that where the High Court “has withdrawn 
for trial before itself any case from any court subordinate to its authority, 
and has in such trial convicted the accused person and sentenced him 
to imprisonment for life” , then also an appeal might lie to the Supreme 
Court. He was not agreeable to confer right of appeal where the sentence 
was for any period less than for life in either of those cases.

Clause 2, as amended, was adopted.

5. Clause 1.—The following amendment was accepted: —

Page 1, for lines 3-4,

substitute “ (1) This Act may be called the Supreme Court (En
largement of Criminal Appellate Jurisdiction) Act, 1969.”

Clause 1, as amended, was adopted.

6. Enacting Formula.—The following amendment was accepted:—

Page 1, line 1,

for “Nineteenth” substitute “Twentieth”

The Enacting Formula, as amended, was adopted. 

v » 7, Ijong Title.—Th/e Long title was adopted without any -amendment
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8. The Committee authorised the Legislative Counsel to correct patent 
errors and to carry out amendments of consequential and drafting nature 
in the Bill and to submit attested copies thereof, as amended.

9. The Committee decided that the evidence given before them should 
be printed and laid on the Table of the House.

10. The Committee further decided that the Memoranda received by 
them on the Bill should be laid on the Table of the House and also be 
placed in the Parliament Library for reference by the Members.

11. The Chairman then drew the attention of the Committee to the 
proviilons of Direction 87 of the Directions by the Speaker under the 
Rules of Procedure regarding Minutes of Dissent and also announced 
that the Members could give their Minutes of Dissent, if any, by 10.00 
hours on Monday, the 17th November, 1969.

12. The Committee decided to sit again at 16.00 hours on Saturday, 
the 15th November, 1969 to consider the draft Report.

13. The Committee then adjourned.

vn

Seventh Sitting

The Committee sat on Saturday, the 15th November, 1969 from 16.00 
to 16.45 hours.

PRESENT

Shri N. C. Chatterjee—Chairman

Members

2. Shri Krishna Kumar Chatterji

8. Shri Shivajirao S. Deshmukh

4. Shri Tulsidas Dasappa

5. Shri Vikram Chand Mahajan

6. Shri Bhola Nath Master

7. Shri P. Govinda Menon

8. Shri Bakar Ali Mirza

0. Shri H. N. Mukerjee

10. Shri Anand Narain Mulla

11. Shri Mrityunjay Prasad

12. Shri Sheo Narain

13. Shri Tenneti Viswanatham

Representatives or the M nnsm **

1. Shri P. L. Gupta, Additional Legislative Counsel, Ministry of
Lavs. -

2. Shri Dalip Singh, Deputy Legal Adviser.
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Shri M. C. Chawla— Deputy Secretary.

2. The Committee considered the Bill u  amended and adopted it.

3. The Committee then considered the draft Report and adopted ft 
without any amendment.

4. The Chairman announced that the Report of the Committee would 
be presented to Lok Sabha on the 17th November, 1969.

5. The Chairman also announced that the Minutes ol Dissent, t f  any, 
by Members might be sent to the Lok Sabha Secretariat by 10.00 hWM 
on Monday, the 17th November, 1969. Members were requested to send 
four copies of their Minutes of Dissent, if possible.

6. The Committee authorised the Chairman and, in his absence, Shri 
Tenneti Viswanatham to present the Report and to lay a copy of the 
Evidence and the set of Memoranda|representations received by the Com
mittee on the Table of the House on the 17th November, 1969.

7. The Committee then adjourned.
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*HTt^ 'Pci 1 15 *î  1 1968 . % W' IM I < JI 11

r fP T  ^ t ,  ^  2  ^  I ' r'



5 ,. ' * T f t f W  3  T f c ^ c T  f*rftrs=r r c v r f r  f& w p if  ,

• ^ T S rflW fW rf $ ^TfcT 22 Wmi3RTT^T

3 r r f ^  j t r t  f ?  I 4

' 0 ... " ^TfWf % 3FFfr w f r  5TT 14 1969# 1 ^ >3 w

f f » W  ^  W ^ T 3 i f  % 3Tq*i ^  r̂r ftoT  i ^Wct

*r anrfr. <fttrfr ^  1 9  ^5t?Y i^69 s*» n̂icT %

v j ^ r R  ^ w ^ r ;  % s r f W m r  ^ r  ^ w f 3 n r #

TTfr ¥T fTT I

7# T̂ 5rfr1%fiR 3PT̂  ^  % tpjq 3pr|% 21 ^5T?r
»

1 9 6 9  ^  *m f^ rr srrrr. ?tt ^iff 'f^rr r̂r w r ,■ . . - t* w

gWcT m  c 1 9 6 9 ) % ^  f * r

^  wt$  $ w i  t f t  ^ r  *r  P h ^  fW r 1
. ’ -.?;•■ ' " • - ■ ' ' ’

2 1  |5rnf, .1969 spt w& $ dirc(?-M«h ,^<m. w  ttttt w r  

*<fl$1.ffclT W  I
r

8# tfWcT % f^trfzf fJjBTT ^  f ^ T

WT t  ^ F t  y+Tf&ki t^ rr 3TRT T T f^  ^Tf: WU *7S$ TT W

'Jl l- l l T T f ^  I -
•. \

* ' \

9# • .• -^WrT % m  ?fr ■f-nrfa f^ rr f^  fM ^ n  W rrarf i

r o r t l^ T r r f t  t^TPTf arrfc ^rrfr ^  . 3rrf*r

m r w  *tt w  r̂rt ctct w  jfcT 

3  W v & f  % Tcmtnr % f ^  t ^ r  ^  f

i o , . uftpd % 3R r̂ ? M f  w  3 , 2 9  ?wt

30 fItTFTC, 1969 T̂> f# , TX ^ r^ jJ  1 W T  f^TT I



n # y  w  i Pdci 3 7^  ^  Ff^ rfcT

% =ft czrTi i 3̂ Tc?f T 3 f^rr w r f i
S.

12. 2 -  r̂nrfrT 3̂  *  f*  ^   ̂ 3̂ fcR

A spftr? ^ r  *ft 3rfWrr ^r ^t f̂ arrr *, 3*

TRrfm tfW ^r % sg3# ?  i34( 1 ) ^  ^  difM̂ rrT % 

s r f t r f W  # T T  T T f ^  I ^T * t  W R  ^  T^rr ^

^ r r  s w l "  s t t  a r f^ r  *r t *t % f fa ?  ^  % s r r t f %  

tpt qit Tf̂ cr ft  % ffcrr wr & 1

13 # 1  ^ T T  3 T f ^ m  gsr -  ^  ait' ^ T tE H  f ^ T

^  t  ^  51TFT ttfr  ^rr srrwft^ v 1

i4t yPrfcT % 15 H ^n ;, 1969 yfci^n t t  fW rr  

f ^ T T  m r  s w f  ^ T f T  f ^ r r  1

1 5  5^ t  ^rf^rfcT 1 W T m  m t i t  *  f $  f W i v  qst 'w T P f l r

^Ff ^  HI P<ci f ^ T T  !

^  r ^ rrrtffcT
15 H ^ T , 1969124 ^Tfcfr, 189l(?R0



--^r£iT«w % ( g m r r r f W )

^ N r f W n ;  s r  f W r r  f W v ,  i p ^s

C^T ^TfrT 5T7J W  *)



T T *

m T  f ^ T r f T T

. . ........  1968 TT t W v  STOT 81

. T’HdM  "^TPTr^c |  gn ft^ n r ( a m r r r f W )

^N rfW R  JFT r ^ K  tS G *. 1968

( ^ T  V rrrr  - ^ r .. * q  3 )

( W  !>ci ? r ^ t  ^rPrfcf t t t t  w h * 1 AvrN^T £ r

3ltr ĈT t)

s r n r r t e  ^ o w f "  %  ^  ^ c f t

^  a n f r # n  # ^ r f W r  f s w r r  ^ r  % f * ?  f f

- f * r ^  i -

r r n c T  w r r n ^ r  % t V  ^  ^  t f t t  * f*p = r- 

f f r f ^  3  ^  a r f ^ r l W ^ -  F t  : —

\  ( I X  ^  S T f W f ^  W P T O '  ( . U T m T f ^

5 P f r # R  ^ r r f W r r  *f t  f W )  g r f ^ r r r t 

1969 7F̂ T 'TTm

( 2 )  T T * r  % f^ T T S
<  “  

irnTT *TT f  I



dU'Mfrf^  2.' % 3 ^ ^  134 % Cl) 5TTT 3̂TcT*T
u [iiffj f  ^  ^ T F T m  yrf ’ T ? ^lP=tn^T T T  3 r h f  y - f c i j^  i a

^  f S r r ,  T n r T  % T n s ^ h i  $  r a r n w  ^ r  f f

^ s ^ E f  ^ I ' M ' U ' t o  T f ^ i r  3 . 1 W r  f ^ T ,  s r f ^ r q  s n ^ r  s t

n i :  3  f f  s n f r a  -^ n m -z T

•f c f ^ c T vi'-H ^ T R T ^ f  ^  -

3P^ r q  ( * )  ^ r %  t r x  ^  g n r r r ^ r  f t  ^ r

t{T j I I ( - f̂SfrT w  3fT%y *&l f*&T %■ 3TTT ^

arr^rr *  \usw m  in  * r r f  ft >3f^t spt*  ̂

%  ^ n " R H !  W  - ^ r q r  £  ;  '

( 3 )  f ^ r  S f^ T T ^ r  • ^ T R T W  ft FFT^r - f ^ T T  

•% - f ^  T t f  T T W  % f ^ r r  £  arTT 

g ^ r  3  a r f * ^  ^ 1 > i  ^ t Y Y  ? ^ t r t t  

t3TTT arrfr^r ^ t t r k '  * t  io  T *r f  

ft  3F g= r a r a f S  t? f f c e  ^ t t t t r t  grr 

t  I



W  2)
t W ^  #  5 R T  * r f * r f &  ^  ? F T  7 T f f T 3

*f¥ f r  oirr^ tttt^ t̂ g m  tttt am T rf^

r r r q ^ f  ^  T F ^ T  ^  ^ c F  ^ !T u | i y  % g p f T ^ R  

^ h r r f ^ P T T ,  f ^ w r  ¥ 7 %  *  f f c ?  V ^ m  

w t  ■pTt = r f ^ n ^  2 2  TTfh-ftT

#  ^=r f W r r a c r f  % -tfTO  *TTTT ^

L|fc|qq-( gpT% giftj^PT ^  "ftTTf

i t f r

2# f r  ^strr jrtt d̂tfir

3# f r  tfr##r#̂ rr^

4• f r  tt^

5# f r  f n -̂

6# f r  '■̂  i
n w  w  sfHh* • •
8# f r  w  ^ f ^ T T

9# f r  «p^R hhI '̂Ft

10. f r  f ^ r  Ti'̂ ? *‘iB i

11# f r  hI o h i  ̂ H> ^

12. f t  tfr#-ll F̂TT

13# f r   ̂i+( tW *

14. f r

15 frqcfr vi ĉ t
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' 2 ' ’TTT5T % TO f̂ Tĉ T f'TO OTcF " rrTTc? %i

q rfro  d lf^ w i f r  ¥ 3ITT TTfr Ii VTW ^  fr« « N#

w r q f c T  ^r s p a m  %  f ^ r b f f  %  f ^ r  5 8

tfr afh: tw ^ r i - • *

3 ft^t vr ?t^t: tw re w  w  I
t

^pfcr tfr ■?sri=>RT 1



IrfW rft %  % TTr '2 6 '.^ >  1969 ^  16#15 
■ ••.■ *  *■

^  % 16 50"'^ **..5# I..........v —•
~ )■: e  ... ... ........ ,

• ^ T f ^ r T  ' '  '
mm —— — — a4

F T  -  vF T P T frf* 4 ..

\  ^ T T T

3 $T tft ^mf• • •

5 n^re-RT T̂RrcqT

6# ^J#FT#spoT
7# 3?T f ^  W3FT
8  « lW T T I T̂  T T T ^ T

9 ^t 3t ’T t f^• •

io, $T #r#Tr#̂ f f  
n  ^Wrt w t t ^ t• 'O

12 SfTT̂  -II (l l M <MI• 'O

13#

14 ^r % Trm^r ttc• #

15 # T  1>RT T f T R T r f

16 5ft rT̂ rft r^H  i*h «

i7# T h r f r  T tr r ^ r r  t %

1. arfcrft  ̂ f^rpffr wrwrr,
f W r  |

IV



• 2 , ^  H P - ^ i  {y  ( ,

f W r  w o t  i

• 3t f t  ^ . f t ^ r ,

f*Tf*T w w r r ,  
f * r f a  m y w  i

'WPiq i w

f t  ^ . ^ t . T T W  -  T q -F f^

2# ^rnrfcT ^qPwPri *t, fSF* i p ^ i  ̂ r f t ^

^ T fa f^ r r  w  *tt, Ff̂ rfcr *r ^1>-7TaT h yf^rr ^ ij 
*VY'h I €) ^Tr’Ff 'l^ Y  f^ T  258(3) % J T̂TJfi % f^w

f t  “W  TTTRtrr f t  F̂TPTfcT % FT 3 r̂pr ^  ^ f^ 7  fTT I

3# vTf̂ Tfrf % tf^TTT ^ 3|^#r 134 ?TT 136 % ^  $

j^rrf^r f̂ TPT f^r^r w f- f t  ^  ^ r  3 st̂ r m ft 
"Tcrf qr f^ rrr  1 w  I f^rfa  ̂ f̂̂ rfcr f * r r  f *

f W r  s r r r K  ^  t o  y f j z r r  ^ i f ^ r r  f r  g r f r ^ r r  s w r  m  * r  

% srtr f t  R i^ tP ^ i f t  f t  ?f ^

qr^'T % w i  •^trttot #  snfr  ̂ % s r f w r  % 3 £ f ^

3 ^  ^ W O T  ^ tr^rf^T *FT 3TT̂ t ^53 f^ T  3ftr 3 ^

^ dPTTr f̂r f t  w fteR  +RMUI 3T T O  % f^ T  I 

g^RT^ f^TT f¥  ■pT°T̂ f ilPrfrT ^ f t  f *  ^f*T ÎVit̂ T %
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5# ĉSfiY*? I 'H TRT_cnT
6  ^  ^nsuT

■■■■ • ’ •«• ♦ c..

7# ?fr 5pR

8  * H iT  3F^T f W--■*• .. ' " - . * •

9  ^ m c f r« 'O

1 0  # r  r r n ^ r  ■ T r r n r ^ r  g w  .•  * •

1 1  $ r  % 3 T P F ^  T f t ^ T T• •

- ' 1 2 .  # T  ^Jc^PT ‘̂ r p r  T

13# %#:TTTRrT ^fp

■■* 14# fr TTTT̂ r̂ 
15 tF̂ fZ V̂fcSHiOT

* ’ :%

W * t w m  %  T f W r f t r

i  : f r  ^ r #F T , ;?̂ f sr ,  * r f ^  w  - f ^ t  q n ' ^ f e i f l i , 

r W  % t o t  I

. 2  ̂ i r f c T f W  f W n f r  * 'o j i * + n r ,

' fM ^r M Vr^ I



so >

3  f T  V  f r  { « O T  r h n w r  |• • • ■> . . '  f. 1

4 # f r  ^ f f r #^ < T ,  F « r p ^ i  j.^ t « w t t ,  y ^ r w j  |

^ r f ^ T ^ r

• - •• . - f t ^  t . ^ i w r  -  ♦ •
• w •

2 # %  t W ^ i  ^  o t  w h r r f -  t t  a r r r  f ^ t r  a n r r

■ppn* f ^ F r f r  ^ f r  s t t t  ^ r  ’ i f  « fr  i 3r t  ^ r c r t

% ^ ttyj j jt q  T f r  T s t e r - 2 r  m  f r  ^ m n r r  - f *  ^  y r ^ r r  £ f > ? r r

% ^ r t r r  f W r  3 i w K  t? ^  f ^  f t t m

f r  f ^ R R I  ^  ^  * T t  3  Tf^rT O T ^ T  l ^ T  f T  I W r f R  f T  TO

f ^ F P F  t t  arr^r s q W n f r  <?r ^ t r r  i o t ^ t

t f ^ r r ^  % ^ TTF f ̂ r  t t  ^ r t r  -f^ a rr  i v * w f  ^ r  r r ^

f ¥  f ^ T f ^ r  3  T O f  f ^ B T  ^ T  7 W  3TTT + 1 ^ 1

T O ?  cT¥ f ^ T T  | ^ r  % ^  O T ^  f r  t r r  f ^ r r r  T T T  T T  * R T

I t w ^ i  37TTT ^  % f< W  ^ n - r  T O ^  A  |
* ft •

3 # c f f q m ^  F f T f c T  *T t W r f  T T  ^ ' ^ 1  J *> H T 7  3TTTT

f ^ r r  i

4 # ^  2  -  ( W )  f * F T  T W h H  T f r ^ T  jffTT : -

2 ,  T f^ tT  1 ,

*3TfTc5 O T c F  ^ I ’AllcJW Tt- f r  '5 T  - ^ r p r  r j j  -

Ef^TR % 134; % C1) % SfTTT
* ♦

O T r F  ^ I T T r ^  ^ t  T R c T  3 r f W r t  ^  ?TT3 ^  O T c T T
*  *  C s

• ^ m T 5 w  *t aifr̂  fr  r̂ TWr** ;
• ■ t

C ^ t  t ^ r  * f r  t t t t  t o  V p ^  f t N r  
« - *

( * )  2 i 5 - 6  

* s w  t t 1 * r r  t V  ^  a rffe^  t t  t t t t ^t ^ 9

F S T  f ^ T  W IT  I .



*  i

•- ,.OfD 2, TTf*ffi 10 -11,
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(The witness was called in and he took his seat).

MR. CHAIRMAN: I would like to 
mention about our rule here which 
says that the Chairman shall bring it 
to the notice of the witnesses that 
their evidence would be treated as 

N public and is liable to be published 
unless they specifically desire that all 

I or any part of the evidence tendered 
by them is to be treated as confidenti
al. Even though they might desire

their evidence to be treated as con
fidential, such evidence is liable to be 
made available to the Members of 
Parliament. I thank you for having 
come to give evidence. I think, you 
have seen Mr. Mulla9# BUL That was 
endorsed by the whole of India ex
cepting three. One is Mr. Lai Narain 
Sinha. You may please have a look 
at his Opinion. Two judges of the



2
Allahabad High Court have gone 
against the Bill saying that it will T e- 

<iuce the Supreme Court to the status 
of a court of criminal appeal. These 
are the two opinions. I ought to read 
it  to you to have your evidence.

SHRI CHARI: I wish to be enlight
ened on one point. Is it permissible 
for me to make a reasonable criticism 
o f their view? I am not attacking.

SHRI NAMBIAR- You can sny for 
and against the Bill. There will be 
no objection.

SHRI CHARI: First of all I must 
apologise for not having been able to 
submit a Memorandum. It would 
have been much better if I had plan
ned to do so but I was kept busy 
during vacation.

I will open by expressing what I 
consider the fundamental insufficiency 
in the attitude towards criminal 
cases which is to be found expressed 
in the Constitution itself and which is 
mostly shared by many judges, by 
many people who have been adminis
tering justice in our country. This 
fundamental insufficiency arises from 
the fact that we have taken the restri
ctive provisions in respect of criminal 
cases which exist in England. This 
inadequacy on our part arises out of 
an upwillingness to recognise that in 
England the whole of justice is ad
ministered On the basis of the princi
ple laid down in the Magna Carta, no 
freeman’s liberty or property shall be 
taken away except according to the 
law of the land and the judgment of 
his peers. Both in Civil and Criminal 
cases in England jury is empanelled—  
whether it is a charge of offence or 
whether it is a civil dispute such U  
libel.

I think trial by jury is very good 
progressive procedure because the 
law as we all know, does not change 
according to the social conscience, ac
cording to the various developments 
that have taken place, with the result

that administration according to law 
of justice may not accord with the 
sense of justice that has developed in 
Society itself. That is why in England 
the verdict by the jury is binding ' J 
upon the judge, however great the 
judge may be and, however, compar
ed with him, the jurers may be of 
lesser intellect. This provision which 
exists in the administration of justice 
in England does not exist in our 
country now. However, in ;he past, 
a High Court judge trying a case with 
the jury on the original Criminal side 
in the High Court was bound by a 
unanimous verdict of the jury. That 1 
was final. Except for this all the 
jury’s verdict in our country could 
be disregarded by the trial judge if 
he thought that it was perverse and 
refer the matter to the High Court. 
There is a provision by which the x 
High Court gets jurisdiction to look 
into such cases.

The second aspect is this that the 
Criminal Appeal Act, 1907 in England 
constituted the court of Criminal Ap
peals where even verdicts by juries * 
were brought up before the Court of 
Criminal Appeal if the Court of ? 
Criminal Appeal was satisfied that the 
jury has been mis-directed, and would 
look into the case where justice has 
suffered as a result of mis-direction. 
But one of the most important aspect 
of the law is the possibility of error in 
human judgement specially where the 
guilt of a person is held proved and a 
man is to be hanged, rhis responsibi
lity is so grave that in England there 
is a provision by which if one appeals 
for mercy, and if the Secretary of 
State looking into the case thinks that 
there are certain aspects of the case 
that should be reconsidered, he could 
refer it to the Court of Criminal 
Appeal.

This is from Volume X, Third 
Edition Halsbury at page 523. I 
shall with your permission, read this 
portion.

“The criminal appeal Act of 
1907 does not affect the prero
gative on mercy by the Secretary of
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State on the consideration of any 
petition for the exercise of the 
prerogative or of any represen
tation made by any other person 
with reference to the conviction 
•of a person or indictment or to 
the sentence (other than sentance 
of death) passed on a person so 
convicted, may at any time refer 
the whole case to the court of 
Criminal Appeal and the case 
must then be heard and deter
mined by the Court as in the 
case of an appeal by a person 
convicted; or if the Secretary of 
State desires the assistance of the 
Court on any point arising in the 
case with a view to the determi
nation of the petition, he may 
refer any point arising, in such a 
case to the Court for their opinion 
and the Court must consider the 
point so referred and furnish the 
Secretary of State with their opi
nion. The Secretary of State may 
refer the case or any point arising 
on the case to the Court whether 
or not the convicted person has 
petitioned for the exercise of 
mercy. On a reference of the 
whole case the court receives fresh 
evidence more readily than on an 
appeal in the ordinary way”.

Such a person gets the opportunity 
once again of having the case comple
tely dealt with by the Court of 
Criminal Appeal. Such a provision 
exists in order that any point which 
has not been noticed, may be looked 
into. After all, they are human 
problems and one aspect may strike 
one person sharply and it may not 
strike another person so sharply. So 
an these considerations come into 
play. In the light of such a pro
vision in England, I would like to 
place before you with your permis
sion, an incident here by way of Con
trast. It is a case, a very important 
matter which came up before the 
Supreme Court of India from Gujarat. 
A  certain person was charged with 
having murdered another and as you 
know when charged with murder 
there is ordinarily no bail, he is in

jail. He did not have relatives who 
were financially strong enough to as
sist him in the trial. He was un
aided. According to our Law, where 
there is possiblity of sentence of 
death then the accused can have 
a counsel provided by the State. 
A  list of persons who are willing to 
do such case is maintained and the 
(the court) nominates the counsel for 
the accused. That took place a day be
fore the instant case was to begin. 
The lawyer nominated, accepted the 
nomination given by the Court, but 
he was obviously unprepared, and did 
not cross-examine 2 or 3 of the most 
important witnesses in the case on the 
very first day nor did he ask for time 
to further study the qase or to take 
instruction. At the end of the day the 
accused, realising that the counsel 
nominated for him was unable to 
cross-examine the witnesses, put in 
an application and said: I do not want 
this counsel; he has not cross-examin
ed the main witnesses and I want this 
counsel to be discharged." On this 
application— curiously enough—  the 
Public Prosecutor said: I do not agree 
with this suggestion. The Counsel 
who appeared for him also said, I dd 
not agree with the suggestion. The 
accused said: Give me time to move 
the High Court in this matter. Re
member, he was in jail all along and 
no other person assisted him. He 
said: I want time to go to the High 
Court. This was on a Thursday even
ing. On Friday morning he said. I 
want to go to High Court. The Ses
sion Judge said, I give you time but 
unless you get stay order on Monday 
I will go on with this matter. The 
person was in jail. Saturday and 
Sunday were holidays. It was 
quite impossible to bring any writ 
from the High Court on Monday.

MR. CHAIRMAN; He was bein* 
tried in. . . .

SHRI A. S. R. CHARI: Gujarat. He 
had to go to Bombay, at that time, I 
think. But I am not sure. I do not 
remember exactly. He wanted time 
to go to High Court. He was unable to 
produce any writ on Monday. He
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proceeded with the same counsel. It 
resulted in a sentence of death passed 
against him. When the case came up, 
in high court the same lawyer who 
appeared for him so far appeared for 
him in the appeal. The sentence of 
death against him was confirmed. 
The matter came up in the Supreme 
court by way of special leave. One 
of the judge was in favour of granting 
special leave on the ground that the 
fellow does not seem to have had pro
per opportunity and let us consider 
the whole case ouraelvea whether there 
is miscarriage of justice. Two other 
judges said, no. And, presiding judge, 
Mr. Gajendragadkar said, reject it. 
Then Justice Madholkar said “I want 
my dissent to be noted” and then the 
presiding judge said, “ rejected by a 
majority” . Then the condemned 
man sent mercy petition to the Pre
sident setting out the whole case and 
that mercy be shown to him. The 
President was Dr. Radhakrishnan. He 
thought that the fundamental right 
of the accused under the constitution 
to have a counsel of his choice had 
been denied to him. And therefore 
he instructed the Law Ministry to do 
something in the matter. A review 
petition was filed on behalf of the 
person in the Supreme Court. Review 
petitions have to go before the same 
Bench. That is the rule. It went before 
same bench. The then Additional 
Solicitor-General Mr. Gupte was 
instructed by the Law Ministry to ap
pear for the Union Government and 
say we support the application by the 
accused for a review. Justice 
Gajendragadkar said, what is this 
review for? If you are not inclined 
to consider that it should be review
ed; then, treat it as a writ petition 
claimining that one’s fundamental 
right has been violated by the judi
cial process. To this Justice Ganjen- 
dragadkar was very emphatic when 
he said “ nothing of the kind. This is 
a most important question of funda
mental right. We shall decide thig in 
another case.” But there could not be 
a better case than this. Mr. Gupte, 
then got up and said ‘1  am instructed 
on behalf of the Government of India

to say that we support it that there 
should be a review of the case" 
Supreme Court was adamant. It re
jected the petition.

I think the President oxercises this 
power only in emergency and I want 
just to emphasize two things— firstly 
the man who is sentenced to death 
can be allowed to be sentenced to 
death even though there may be a 
veTy good point in his case and even 
though the Supreme Court exercises 
the special powers for granting a 
special leave.

Secondly, in so far as we do not 
have for such heinous crimes the re
medial provisions as we had when 
the Secretary of State could refer a 
case to the court to re-hear, there 
must be at least a restriction, if I may 
be permitted to put it— the discretion
ary power— to reject a petition.

Now I come to Shri Mulla\i bill 
straightway. If you turn to Art. 
133(1) of the Constitution, it says:

‘An appeal shall lie to the Supreme 
CouTt from any judgment decree or 
final order in a civil proceeding of a 
High Court in the territory of India 
if the High Court certifies—

(a) that the amount of value of 
the subject matter of the dis
pute in the court of first ins
tance and still in dispute on 
appeal was and is not less 
than twenty thousand rupees 
or such other sum as may be 
specified in that behalf by 
Parliament by law; or.

(b) that the judgement, decree or 
final order involves directly 
or indirectly some claim or 
question respecting property 
of the like amount or value; 
or.

(c) that the case is a fit one f<>r  
appeal to the Supreme Court.

These are the three conditions. Fur
ther it says:

“and, where the judgment, de
cree or final order appealed from
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affirms the decision of the court 
immediately below in any case 
°ther than a case referred to in 
sub-clause (c), if the High Court 

I further certifies that the appeal 
involves some substantial ques
tion of law.”

!t is further said:

“ (3) Nothwithstanding anything 
in this article, no appeal shall, 
unless Parliament by law other
wise provides, lies to the Supreme 
Court fTom the judgment, decree 
or final order of one Judge of a 
High Court.”

It would be observed from above that 
where the value is Rs. 20,000 and- 
where an appeal is sought against a 
reversing judgment of the high court 
there is a right of appeal. The Supre
me Court has to hear that as a re
gular appeal.

SHRI MRITYUNJAY PRASAD: 
There is no right for a special leave.

SHRI A. S. R. CHARI: Not as a 
. matter of right. As far as article 134 

is concerned it deals with criminal 
appeals. It says:

“134(1)). An appeal shall lies to 
the Supreme Court from any 
judgment, final order or 
sentence in a criminal pro
ceeding of a High Court in 
the territory of India if the 
High Court—

i
fa) has on appeal reversed en 

order of acquittal of an ac
cused person and sentenced 
him to death; or.

(b) has withdrawn for trial 
before itself any case from 
any court subordinate to its 
authority and has in such 
trial convicted the accused 
person and sentenced him

« to death; or.

(c) certifies that the case is a
I fit one for appeal to the

: Supreme Court:

Provided that an appeal under suu-- 
clause (c) shall lie subject to such 
provisions as may be made in th a t 
behalf under clause (1) of article 145
and to such conditions as the High 
Court may establish or require.”

In the case of death sentence, it can 
certify that it is a fit case for ippeal to - 
the Supreme Court. But you will see 
the distinction made here. The per
son has got a right of appeal to the 
Supreme Court only if that is a case 
of reversal of an order of acquittal 
and passing of a death sentence on a 
person. I wish to raise one funda
mental question as to why should 
Rs. 20,000 of a rich man be more 
valuable than 10 years’ of man’s life?

SHRI MRITYUNJAY PRASAD: 
Was the appeal heard in the Supreme 
Court in the case cited?

SHRI A. S. R. CHARI; It was a 
case of special leave for appeal. Re
gular appeals are not permitted. It 
was not even a reversal of an order.

SHRI MRITYUNJAY PRASAD: 
It was not a question of conviction 
after acquittal.

SHRI A. S. R. CHARi: This was 
not a case of conviction after acquit
tal. I only wanted to show how the 
Supreme Court exercises its power 
while grunting special (Leave. It ia 
not the case as if your rights are 
protected. There are many cases 
where it does not give special leave. 
Special leave is granted in exceptio
nal cases. This is a discretionary 
power of the Supreme Court. Even 
some practising judges may say that 
a crime seems to have been commit-? 
ted. Let him go to the jail. Why 
should we hear his case? I am only 
saying that there are several points 
which require consideration. That is 
the point.

MR. CHAIRMAN: You have seen 
Shri Govinda Menon’s statement the 
other day. There is an agreement 
more or less on this question.

SHRI A. S. R. CHARI: I agree with 
that.
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MR. CHAIRMAN: He says that the 

IBill as introduced in the past had the 
provisions for regular appeals in case 
where the sentence was for ten years 
or more. There w ill be a large num
ber of cases coming to the Supreme 

. Court.

SHRI A. S. R. CHARI: I think that 
Mr. Menon’s note said that where it 
is a reversal from acquittal, he agrees 
that there should not be any such 
provision but not with respect to ten 
years* sentence or over when it is 
only a confirmation. That is a diffe
rent point. But it is not clear when 
he says ‘if this is passed’. Whether 
uif’ means regular appeals in all cases 
of ten years and twenty years or it 
is restricted to cases of reversal of 
-acquittals and passing of sentences 
over ten years or of withdrawal of 
cases. Mr. Menon’s note may not 

m ean that in all .cases where a per
son is sentenced for ten years by a 
High Court there should be regular 
right of appeal. I would not agree 
-with this.

MR. CHAIRMAN: Mr. Menon says 
•that you should not bring to Supreme 
Court any regular criminal appeal. 
Article 134(1) merely says that an 
appeal shall lie to the Supreme Court 
in •a criminal proceeding.

SHRI A. S. R. CHARI: I shall make 
my position clear. In the Bill as in
troduced by Shri Mulla, you will see 
that appeal lies only in cases where 
on reversal of acquittal the sentence 
is 10 years or more or death sentence.

SHRI A. N. MULLA: I say that
the number of cases is only 51 in 
eight years. In eight to nine years 
ten is the maximum number of cases 
that have gone on appeal to the Sup
reme Court.

SHRI NAMBIAR: By doing so, the 
Supreme Court is not going to be 
overburdened with a lot of work.

SHRI A. S. R. CHARI: We shall
now come to the question of the 
views expressed by Mr. Lai Narain

Sinha, Advocate General of Bihar ana 
some of theN judges of the Allahabad 
High Court. If there is any criticism 
on Mr. Mulla’s bill, the basic point 
seems to me to be that there Is no 
need and the Supreme Court can be 
trustee to grant special leave only in 
proper cases. That is how the atti
tude of the Supreme Court should be 
with regard to this. The fundamen
tal question in this Bill is this. So 
far as Mr. Mulla’s Bill as drafted is 
concerned, it is a necessary correc-* 
tion against gnoss discrimination that 
that should be introduced by means 
of a special aippeal in respect of a 
judgment of reversal. You get the 
right of appeal even In a criminal 
else.

That is the point. That is the first 
point. This has nothing to do with 
the question whether Supreme Court 
can be trusted to give special leave 
because our constitution expects Sup
reme Court to function as a vigilant 
watch-dog of the people’s liberties, 
their right to life and property. That 
is why provision is made in Mr. 
Mulla’s Bill to bring the liberty of 
the person on a proper footing and 
not have this disproportionate view 
of property being considered more 
sacred than liberty' or life of the citi
zen. That is my first submission. 
Speaking for myself I do not see why 
we should not have a provision in 
the bill itself because nothing Is more 
sacred to our constitution and our 
people than each individual citizen. 
Why should we not have a provision 
that before any citizen is deprived of 
his life the Supreme Court should 
review his case and affirm the death 
sentence.

SHRI NAMBIAR: . I have been 
under the impression that it is auto
matically done.

SHRI MRITYUNJAY PRASAD: 
High Court confirms every death 
sentence. Unless the high court con
firms the district judge’s orders are 
not final. It is not a question of 
appeal. Confirmation itself is in a 
sense an appeal.
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MR. CHAIRMAN: Even if there Is 

âo appeal there will be a confirma
tion.

SHRI MRITYUNJAY PRASAD: 
Confirmation itself is in a way an 

opportunity of appeal to the accused.

MR. CHAIRMAN: I am speaking 
for myself. I see no reason why the 
citizen of India whose life is to be 
taken away should not ask of the 
Parliament, why should I not get an 
opportunity of the highest Court in 
■the land to determine whether I 
should lose my life. Why I should 
not have a right? What will be your 
answer? Well, you say some other 
court has determined. Why do you 
make the Supreme Court for?

SHRI MRITYUNJAY PRASAD: 
You want to add that so far as high 
court is concerned it automatically 
looks into it but so far as the Supreme 
'Court is concerned it has got to look 
into it provided the convict wants it 
to look into it.

SHRI A. N. MULLA: I may ex
plain it. In ev)ery case of death 
there is confirmation by the High 
Court. It being a sentence of death 
the person who is convicted and is to 
~be deprived of his life, should get a 
chance to go tt) Supreme Court and 
get justice from it. He is giving his 
personal opinion.

SHRI A. S. R. CHARI: For the last 
10 years I have been handling, the 

majority of death sentence cases. It 
is true that In 80 per cent of the cases 
the Supreme Court is not likely to 
decide anything different from what 
the High Court has done. In 20 per 
-cent I have seen there are very good 
matters with very good points which 
Supreme Court can go into. There 
are two approaches possible. These 
judges read judgements of the high 
court. A judge can ask himself what 
do I feel, I mean, guilty t>r not-guilty. 
A judge may say, I am satisfied on 
reading the judgement. His attitude 
will be whatever point you sajr, he 
-will say, there are eyewitnesses, they

have been believed, and that is the 
end of the matter. This is how one 
judge may react. Another may 
react on reading the judgement: I
think the man is guilty but I won’t 
make up my mind till I hear the 
counsel who speaks for the person. 
And if he is able tt) make out a good 
point I will grant special leave. Both 
the types exist in the Supreme Court. 
In all cases of death sentence the 
condemned man comes with that hope 
to the Supreme Court. Any citizen 
may feel, that where a person is 
under sentence of death there is no 
reason why the Government cannot 
appoint more judges if necessary and 
see that such cases are reviewed by 
the highest courts in the land and 
wherever there is death sentence 
there should be confirmation by the 
Supreme Court just as confirmation by 
the. High court.

SHRI NAMBIAR: It can be amended 
in such a way. I got the impression 
the automatic right was there. It is 
not there. We can move amendment 
to Mr. Mulla’s Bill.

SHRI A. S. H. CHARI: In case
where special leave is granted you 
will find that there are several judg
ments confirming, it but there are 
judgments which upset the concur
rent findings and Supreme Court 
acquits the person. It means, it is 
not sufficient safeguard to see that 
high court confirms a death sentence. 
The very fact that Supreme Court ac
quits on a review means that a con
demned man may say: “Look, here
a person was sentenced, but the Sup
reme Court has acquited. How do 
you know they will not do it in my 
case? Why don’t you give me a 
chance” ? Sufficient attention has 
not been brought to bear on that point. 
Look at the position even where a 
High Court grants a certificate. Then 
it says, “All right, we give you 
certificate.”

There is this leading case of Khu- 
shal Rao, Appellant v. State of Bom
bay. I will read from page 25 of the 
1958 AIR— Supreme Court. This Is
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by three judges: Sinha, Govinda
Menon and Kapur. It is very impor
tant. “At the outset we must repeat 
what this court has observed in a 
number of appeals coming up to this 
court on certificates of fitness granted 
by High Courts, mainly on questions 
of fact. The main ground for the 
grant of the certificate may be re
produced in the words of the High 
Court itself.

“The main ground is that there 
is not enough evidence against 
the accused and that there is an 
error in our judgment in holding 
that there was no evidence to 
show that Khushal whose abs
conding has been able to corro
borate the dying declaration, was 
involved in a liquor case. During 
the course of the argument 
neither side drew our attention to 
the documents which were in re
cord; nor was any point made of 
it, though we questioned why the 
absoonding should not be taken 
into consideration. Now it seems 
that there are one or two defence 
exhibits in which it has been 
shown that Khushal was not found 
in his house when he was wanted 
in a liquor case after a search on 
5th February, 1956. In view of 
the fact that there is this error 
sind the sufficiency of the evidence 
might be a matter for considera
tion in the light of this additional 
evidence, we think this is a fit 
case for a special certificate under 
Art. 134(1) (c) of the Constitu
tion/*

A  fairly considerable point It if
clear that they dealt with the whole 
case, called several persons and then 
confirmed the sentence. Then, the 
question came up on the certificate. 
And the High Court felt that a diffe
rent view could be taken.

Then the Supreme Court says: 'I t
is clear that the High Court granted 
the certificate of fitness under Article 
134(1) (c) of the Constitution not on 
any difficult question of law  or proce
dure which it thought required to be

settled by this Court, but on a ques
tion which is essentially one of fact, 
namely, whether there was sufficient 
evidence of the guilt of the accused. 
The latest reported case of this Court 
bearing on this aspect of this appeal, 
is Haripada Dey v. State of West 
Bengal, 1936, SCR639: (S) AIR 1956 
SC757-(A), to the effect that a High 
Court exceeds its power of granting 
a certificate of fitness under that 
article, if the certificate discloses that 
the main ground on which it was 
based, related to a question of fact, 
and that the High Court is not justi
fied in sending up such a case for 
further consideration by this Court 
which does not, ordinarily, concern 
itself with deciding more questions of 
fact, unless such questions arise on a 
certificate granted under els. (a) or
(b) of Art. 134(1) of the Constitu
tion.”

This is the law. That is the posi
tion. I have full support for Mr. 
Mulla’s Bill. I also humbly suggest 
to you that you should have a pro
vision with respect to the death sen
tence even if there are concurrent 
findings as to guilt and even if it 
means adding to the number of judges 
in the Court.

SHRI SHRI CHAND GOYAL; So 
far cases of reversal by the High 
Court are concerned, there are three 
views held. One, the scope of the 
Bill should be confined to cases in 
which sentence of death has been 
awarded, and not to the cases in 
which ten years or transportation of 
life has been awarded.' This is the 
first view. Mr. Mulla’s yiew Is that 
it should relate to cases of 10 years 
or more. Now, the third view that 
has been expressed by some others 
is that this period should be revised 
even , from ten years to, say, seven 
years.

With regard to these three viewsr 
which one, do you think, is desirable 
in the present circumstances of the 
society?
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SHRI CHARI: In all cases of re
versal and passing of sentence, ten 
years is a proper period, and a reason
able perit>d. The question would 
not have arisen if the Supreme Court 
never acted as a final court of appeal 
in any matter. Then it would have 
been useless to give them the juris
diction. At any rate, Rs. 20,000 should 
be equated at least to 10 years.

SHRI GOYAL: This view which is 
being expressed that if it is extended 
to 10 years or more, it Is likely to 
bring more cases to the Supreme 
Court and increase its volume of 
work. Now we gather that such 
cases are not likely to be in great 
number.

SHRI CHARI: This is a question of 
reversion only. It need not be so 
comprehensive that Supreme Court 
will be flooded.

SHRI GOYAL: Where is the objec
tion in bringing more appeals to the 
Criminal Court when similar cases 
can be brought to civil courts?

SHRI CHARi: I want to put not 
on the higher side but on the level 
of civil case. Why 20,000 rupees 
should be regarded as more important 
than 10 years of human life?

SHRI P. GOVINDA MENON: Regar
ding Rs. 20,000 in civil matters being 
the limit fixed for appeals, the Gov
ernment’s point of view on that mat
ter wt)uld be this. This is for histo
rical reasons. We know under the 
Privv Council Appeal Rules it was 
Rs. 10,000. When the Constitution 
was framed it was thought that the 
value of money having gone down, it 
should be fixed at Rs. 20,000. Now
mv thinking is that it should be
raised to Rs. 50,000. There is a
provision for that in that Article it
self. Parliament may by legislation 
change that rule. I am fully aware 
of the importance of the point token 
by Mr. Mulla, interpreted by you, 
with such supreme force. That Rs. 
20000 is referred to under Article
133.

Regarding Criminal Appeal the posi
tion is this. We have asked the Law 
Commission to draft a new Criminal 
Procedure and I had a discussion this 
morning before I came to this Com
mittee with one Member of the Com
mission as to when it would be ready. 
He has promised to submit the report 
by the end of this month and our 
intention is to see that the Bill is 
introduced at least in the Winter 
Session of Parliament. Regarding 
this matter the High Court may in 
original jurisdiction convict persons. 
Although the original jurisdiction 
was taken away by Bombay and 
Madras and it is likely to be taken 
away by Calcutta by pronouncement 
there, it is open to the High Court to 
withdraw a case and try and pass a 
sentence. As it Is there is no provi
sion for an appeal where the High 
Court convicts and sentences a person 
to imprisonment, say for one year or 
six months. Therefore, in the new 
code which we are contemplating, we 
are providing that any such conv icts 
on trial held by the High Court may 
appeal to the Supreme Court. When 
the sentence is six months or less, it 
may be treated as a petty case. 
Therefore, in that respect w e are giv
ing what is contained in Mr. Mulla’s 
Bill. In Mulla's Bill it is 10 years 
or more— the appeal will lie. With 
respect to that matter the question 
which is intriguing me is this— whe
ther there should be second appeal 
because there is Session Court Judge
ment. There is a High Court which 
has the first appeal. Supreme Court 
becomes the court of second appeal. 
In the Court Of Civil Procedure, no 
second appeal lie to High Court under 
Articles 100 and 101 unless there is 
a question of . .

SHRI CHARi: At present, Munsif 
Court or Lower Court and then Dis
trict Court, High Court, High Court 
on second appeal, Supreme Court 
with Rs. 20,000— all this makes the 
fourth appeal in civil cases.

SHRI P. GOVINDA MENON: We are
restricting. There will be no appeal 
to the High Court. That would be
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revoked under 150 which under pre
sent decision are restricted in Court. 
Therefore, what Government feel is 
that the Supreme Court shall not be 
the Court xrt Second Appeal in crimi
nal cases except in the matter of 
capital offence. That is why we jay 
where on reversal a person is con
victed and sentenced to death or even 
for transportation if life, we can in
troduce this. I w ill support Mr. 
Mulla’s Bill to that extent although 
I will be requesting him to consider 
whether in view of the fact that we 
are making this Bill, he would ref
rain from going ahead with that Bill.

SHRI CHARI: . In all industrial 
matters they come directly under 
136. There is no intervening body 
now, after the Labour Tribunal has 
been dispensed with. If the idea is 
that the Supreme Court should not 
be a court of appeal, as such, regular 
appeal for any purpose is a different 
matter.

SHRI P. GOVINDA MENON: I 
said, fe court of Second Appeal.

SHRI CHARI: I can say at least 
it has a merit of uniformity, but I 
will not, speaking for myself, be pre
pared to reconcile myself to the posi
tion that in certain matters it will 
function as the Court of Appeal but 
not as a Court of Second Appeal in 
criminal matters.

SHRI P. GOVINDA MENON; In 
criminal matters and in civil matters 
there is a reversal. In civil matter if 
the judgements are concurrent, even 
if it is Rs. 20 lakhs there is no appeal 
to the Supreme Court. Where the High 
Court reverses a judgement of the 
District Court and passes an order 
and if the subject matter in dispute 
is Rs. 20,000 and more, an appeal 
is provided under that Article. I 
appreciate the point raised i.e. Rs. 
20,000 is so important compared to 
sentence of imprisonment for 10 
years and more, we want to change 
to Bs. 50,000.

SHRI CHARI: I do not think you 
will be able to place an equitable 
value to a man’s life.

SHRI P. GOVINDA MENON: That i»  
a different matter. If Supreme Court 
goes wrong, what will you do? That 
is a point. So, High Court when sit
ting in appeal comes to a decision, 
unless reverses and sentences a 
man to death or transportation for 
life may make it Rs. 50,000. In order 
to give finality to this matter, Gov
ernment will be helping in this Bill 
when it comes to Parliament.

SHRI A. N. MULLA: I thank you for
the lucid and learned opinion which 
you have given to us as a very ex
perienced lawyer on the criminal 
side. The first thing on which I 
would like to have your opinion is 
whether— cases in which the sentence 
of imprisonment for life or the ap
peals when finally they are repre
sented by the lawyers— are they in 
greater percentage than the cases in 
which the sentence awarded to the 
accused is less than 20 years!

SHRI A . S. R. CHARI: Broadly
speaking the risk is greater. If the 
case involves lesser risks. . .

SHRI P. GOVINDA MENON: If 
a rich man is sentenced he w ill come.

SHRI A . S. R. CHARI: Even if 
it is 0 months he will come.

SHRI A . N. MULLA: The provi
sion is this. When an appeal is un
represented the High Court judges 
can dismiss it in their chambers. It is 
not necessary that they should sum
mon the record. They can dismiss it 
under judgment in the chambers.

SHRI A . S. R. CHARI: In gene
ral that is not my experience.

SHRI P. GOVINDA MfiNON; That 
is not my experience.

SHRI A. N. MULLA: That is my 
experience.

SHRI A. S. R. CHARI: I want to  
put the two questions separately. 
Suppose appeal from jail comes 
There i8 no counsel. High Court does 
not order the man to be brought. It
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looks into the judgement first to see 
whether there is any point. If there is 

f.no point they dismiss it. That is one 
point.

The second is this. There are such 
cases, On notice being given to ac
cused, accused is represented by a 
counsel but they don't send for 
record. They hear argument and iis- 
miss it. They come for special leave. 
They get special leave on the ground 
that the case raises arguable points 
and it should not have been dismiss
ed without sending for the records...

SHRI A. N. MULLA: In unrepre
sented appeals the judges dismiss 
without even giving a spoken order.

SHRi CHARI: In Bombay it is done 
openly.

SHRI A. N. MULLA: I am saying 
it for certain reasons which I will 
place before the committee. In cri- 

[ minal cases in which sentence of less 
than 20 years are awarded to the 

4 offenders and they are unrepresent
' ed they have hardly come for hear

ing of their appeals even at the High 
Court stage, so that...

SHRI CHARI: That is so. I believe 
we are expanding the scope too much.

SHRI A. N. MULLA: In the years 
succeeding one after another, is it 
a fact that gradually the order of 

> acquittal are now being equated with 
orders of conviction and high courts 
approach an appeal against a convic
tion almost in the same manner as an 
appeal of acquittal?

SHRI CHARI: I will state two 
things. There is no doubt at all that 
in the last 20 years after we attained 
our freedom the number of State 
appeals against acquittals is enor
mous. That has not been the case 
prior to independence. That is the 
point. What the reasons are, I am 

l unable to say, but that is what hap- 
\ pens, namely the general prevalence 

of more appeals against acquittals. 
The Supreme Court itself by shifting

the original test of the Privy Coun
cil which said that only for substan
tial and compelling reasons should 
the court of appeal interfere with 
the order of acquittal. They say, the 
powers of the High Court, whether it 
is appeal against acquittal or appeal 
against conviction, remains the same. 
In the exercise of the powers, how
ever, the High Court would be re
quired to deal with the reasons 
which the Session Judge gave for 
acquittal. That is the present stage 
in which you are left Mr. Mulla is 
right when he says appeal against 
acquittal are treated like appeal 
against conviction.

SHRI A. N. MULLA: Do you think 
that if special leave petitions pre
sented to Supreme Court are not dis
missed then there will be quite a 
number of appeals in which interfer
ence would be made by the Supreme 
Court?

SHRI CHARi: I will not say, ap
preciable. 80 per cent of the cases, 
whether admitted or rejected, do 
not require counsel at all. Cases speak 
for themselves. No counsel is need
ed . In 20 per cent of the cases, the 
counsel has a role to play. He can 
point out certain points in the case. 
But I think I will be failing in my 
duty if I do not express my view 
with respect to 20 per cent. The 
Supreme Court tends to be rather 
narrow, restrictive in its approach 
to granting special leave that i have 
spoken to the judges themselves and 
I wish to make it publicly.

MR. CHAIRMAN: Thank you.

SHRI VTKRAM CHAND MAHA- 
JAN: It is stated that the Supreme 
Court should not become a court of 
second appeal. In many cases the 
Supreme Court is a court of second 
appeal. What is the basic objection?

SHRI CHARI; That is the question 
which you have to address to Mr. 
Menon. i f  the Supreme Court is per
mitted or required to act as a court.
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*>f second appeal in any case they 
should be allowed and they should 
be required to act as court of second 
appeal, I mean, final appeal in cri
minal cases also, i  see no reason why

• discrimination should be made.

SHRI VIKRAM  CHAND MAHA- 
JAN: About the period of 10 years, 
can it be brought down to 7 or 5 
years?

SHRI CHARI: Ten years is rea
r sonable.

SHRI VIKRAM CHAND MAHA- 
«JAN: What is the principle?

SHRI CHARI: There is, whether 
you like it or not a natural sense 

-o f proportion in the crime and the 
punishment. There is the provision 

'■of that kind. We cannot ignore it al
together. We cannot say that the 
Highest Court in the land must be 

- occupied with regular appeals for the 
sentence of 3 or 4 or 5 years as re
gular appeals, for that, you have to 
have a certain limit as you have a 

' certain limit for everything else.

SHRi VIKRAM CHAND MAHA- 
JAN: Under Art. 136, there is no 
such escape.

SHRI A . S. R. CHARI: Yes, there 
is no escape.

SHRI VIKRAM CHAND MAHA- 
.'JAN: Why should this discretion be 
there under 136?

SHRI A . S. R. CHARI: The
point is that under Art. 136 the right 
is not given but a duty is cast upon 
the Supreme Court to interfere in all 
cases where they think that their 
interference is necessary. They exer
cise the plenary powers to see that 
justice is done. I do not quarrel with 
136.

SHRI P. GOVINDA MENON: 
Sometimes they used to say that this

* was done on some general principles.

SHRI A, S. R. CHARI: I am not , 
very much in favour of laying down^j 
the general principles because these 1 
general principles tend to become fix
ed and the discretion becomes fro
zen.

SHRI P. GOVINDA fcENON: That 
has been done only in industrial dis
putes cases.

SHRI NAMBIAR: Kindly let the 
Committee know as t0 what is the , 
position now prevailing in America—  
whether all death sentence cases are 
being appealed against and is the 
right of appeal given to the Supreme 
Court? I find from news-papers—  
my knowledge of law is very limited—  
that there is appeal there.

SHRI A. S. R. CHARI: I would not 
off-hand give an opinion because I 
have not studied their procedure at 
all. Most of the cases that go to the 
Supreme Court relate to the consti- * 
tutional question. For that there is 
an open door. Once the door is open, * 
then the Supreme Court comes into 
it.

SHRI A. N. MULLA: In America
so far as the cases of reversal againsi 
an order of acquittal are concerned, 
in some States, there is a provision to 
come in appeal against an order of 
acquittal. But in a majority of the 
States, no appeal can be filed against 
an order of acquittal. Even where 
the provision is there that an appeal1 
can be filed against an order of ac
quittal, the percentage of appeals that 
is filed is very small. That is the 
American Law.

I
SHRI P. GOVINDA MENON: In

criminal cases the decisions of the 
courts of appeal are final except 
where questions of constitutional law 
are involved.

SHRI A. N. MULLA: In South-
Africa, against an order of acquittal, 
it is permissible for the State to go in 
an appeal only to elucidate that the 
law was not correctly laid down. It
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would not affect the case that has 
been decided. In future if  such a 
case comes, this should be the law.

SHRI NAMBIAR: Mr. Chari, you
told us just now that from your ex
perience out of so many cases that 
come to the Supreme Court for spe
cial leave, special leave is not granted 
in 80% of the cases. That means 
roughly in 207c of the cases, special 
leave is granted.

SHRi A. S. R. CHARI: It is not
like that. What I said was that the
Supreme Court, in the case of a
person who is sentenced to death, if 
he comes and says that the court 
should do some justice then it looks 
into it. But out of this, 80% of the 
cases are such that on a reading of 
them, the judges are able to make up 
their mind whether they should admit 
or reject them. For that even the
Counsel cannot do anything. He
cannot do anything more. He is not 
a magician. Whatever is existing in 
the case, if there are points which 
are arguable, the Supreme Court can 
go into them to determine whether 
justice has been done or not. In 
other cases also I say that there is 
reluctance on the part of the Supreme 
Court judges to grant special leave.

SHRI NAMBIAR: In nty opinion,
in almost all such cases by way of 
special leave if the matter reaches 
the doors of the Supreme Court, they 
do look into them.

SHRI A. S. R. CHARI: Yes. I am
happy that you used the word ‘doors’. 
In the case of a person who is under 
sentence of death, he is entitled to 
come to the door of the Supreme 
Court and say that the Supreme Court 
may listen to his case, but he will not 
come by the back door. Special leave 
means that door can be opened or 
closed according to the discretion of 
the judges.

SHRI NAMBIAR: Here the Minis
ter of Law says that these cannot

be accepted in the Bill. This is « 
restriction.

SHRI A. S. R. CHARI: Suppose I 
knock' at the Supreme Court’s door. 
If the door is open, I can get in and 
tray ‘listen to my appeal9. If the door 
is not open, I could imagine that soipe 
judge is saying from inside ‘what is 
it’? If I say that I have been sentenced 
to death for killing my wife and so I 
want you to hear my appeal, he may 
say 'no, go away’. If there fe a right 
of an appeal, I have got a right to go 
to the main gate and ask the judge to 
listen to my case thoroughly. That is 
the difference between the right of 
appeal and grant of special leave for 
appeal.

SHRi NAMBIAR: The desire of the 
people is that some justice i8 going 
to be meted out at the doors of the 
Supreme Court. But there they 
find something in a different manner. 
Therefore, it is all the more neces
sary to graxft that right to the ex
pectation of the person. Is this your 
opinion?

SHRI A. S. R. CHARI: To what 
case should that right be restricted is 
the question.

SHRI MRITYUNJAY PRASAD: 
The High courts have got their ori
ginal criminal jurisdiction I suppose.

SHRI A. S. R. CHARI: There is
only one High Court that has that 
jurisdiction and that is in Calcutta.

SHRI MRITYUNJAY PRASAD: 
Not in other High courts?

SHRi A. S. R. CHARI: Only Cal
cutta has got it at present. All the
main presidency towns had the ori
ginal criminal jurisdiction; that was
within the limits of Madras, Bombay 
or Calcutta. The Sessions Court in 
Calcutta only has retained that juris
diction now. * *
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SHRI MRITYUNJAY PRASAD: Is 
there a right of appeal against a High 
Court judgment or not?

SHRi A. S. R. CHARI: As the Law 
Minister pointed out this is the pro
vision which they want. Where a High 
court acts as a trial court and convicts 
a person, there should be a right of 
appeal. That is what he was pointing 
out.

SHRI M RITYUNJAY PRASAD: At 
present it is not there.

SHRI A. S. R. CHARI: No please.

SHRI P. GOVINDA MENON: There 
is original Section 411(a) under 
which they can go to a bench of two 
judges. This is a complicated pro
vision. They want to make it clear 
and give the right of appeal.

SHRI MRITYUNJAY PRASAD: 
What is the maximum sentence that 
the Calcutta High Court can pro
nounce?

SHRI A. S. R. CHARI: Dcftfh sen
tence can be pronounced by them.

MR. CHAIRMAN: Mr. Chari to
day is the last day. After that we shall

be busy ‘with Parliament session. We 
shall have to ask for extension of 
time. After that we shall fix another 
date.

SHRI A. S. R. CHARI: So far as I 
am concerned I have finished what ‘ 
wanted to say. If you will permit m. 
I can suggest that there are man 
members of the Bar who are prepare^ 
to assist you in your task. In r.oany <>* 
your sub-committees you may hav 
them. The Bar Associations do nut, 
become proper forums for a di3cussicn 
of these subjects because they have ro 
powers and nobody takes any interest. 
If this were a Parliamentary sub
Committee like this then we aH 
realise that they have got all tl-* 
powers.

SHRI BAKAR ALI MIRZA; This 
door is always open to you. You nr*: 
welcome here.

SHRI NAMBIAR: You persui,
your other Members to -ome befi 
us and give valuable suggestions. Y<y<> 
are all welcome.

(The witness withdrew and tk- 
Committee then adjourned.
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