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C 0 R R I G E N D A

to the ’ ’ * -
. Evidence' r’lVeji before "tfre Joint Committee

op the. Const ltut î rT̂ ^ endtaertT~B~iYl. 1967
* ^^hri-3Lat£ZaIZJ&.%

Page ( i ) ,  footnote, f or 'refined1 read 'resigned'
Page ( i l l )  insert ’ 5' in col. I"a-ainst. 'Shri H.M. 

Seervai'V^nS insert *6’ against' "Indian Chamber 
of Comerce1 .

Page 2* col*2(i) line 3, fcr 'more' rgad 'some'
(ii) line 4, for 'and not'read ’ and” you are not*
(iii)  line 15,'Yor 'to 1 rgad ' o f  .
Page 3,. col.1,. line 1 , f ' our ' T^ead  'your*
Paso 5, co l.l, line 13 from bottom, .Co^'mean' read 'need'
Page 5, col .2 , line C-, for "Inidia. . . read ''India. *. i* " .
Page 5, col .2, line 19, fO£ 'bridges1 iread 'abridges1
Page 5, col .2 , line 2 from bottom, fo£ 'exponsion'

read 'extension' ’
Page 7, col .2, line 14 from bottom, for : , ooducted' 

read 'conducted' *
Page a, c o l.l, line 16, for 'referandum' re&4 'referendum' 
Page ft, c o l.l, line 7 from bottom, for 'ariticles' 

read 'articles' ~
Page 8, co l.l, line 3 from bottom, for 'aritfcles' 

read 'articles’
Page 8, col.2, line 6, for '(396 minus 24-371' read 

'(395 ninues 24*371* ,
Page 12, c o l.l, line 30, £or 'Assemby' yead 'Assembly'
Page 12, c o l.l, line 33, for 'Tirloki' read 'Triloki*
Page 12, col.2, line 32, for 'Not' reafl 'No*
Page 13, Col.l, line 1 1 , far 'tutution,..........would'

reaq, ' fluGUs so far as the ordinary law i s '
Page 13, c o l.l, line 16, for 'tituion' read 'titution*
Page 13. col.2, line 13 from bottom, for 'sugested'

read 'suggested'
Page 17, c o l.l , line 31, for 'o' read 'to-
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Pac;e 21, co l.l -  >
(ij line 17, fpr ’ ques ion1 read ’ question’
( ii)  line ?.2.~for ’ e her’ read ’ ethct'1
( i i i )  line 32. for ’ e cw-* read ’ etc. ’
(iv) line 36, for ’ Cour* read ’ Court’
(v) line 41, for 'he' read 'the’
(vi) line 50, for ’ interes’ reaLd, ’ interest’
Page 21, col.2-
(i) line 12, for ’ fundamen a l* read ’ fundamental’
(EL) line 15, for •'•cour s' read ’ courts’ '
( i i i )  line 39'.’ for ’wi ness’ read 'witness*
(iv) line 43, for ’ befit ins’ read ’befitting’ •
(v) line .47, for ’ incorpora in?’ read ’ incorporating*
Page 22, co l.l, line 15 from bottom for ’ Consti u’

read ’ Constitu’ • •
Page 23, col .2, line 18, for ’laws’ read ’law’
Page 24, c o l.l- *
(i)  line 14, for ’ Consti ution’ read ’Constitution1
( ii)  line 26, for ’ con inuation’ read ’ continuation’
( i i i )  line 34,* for ’Ar ic le ’ read A rticle1
(iv) line 48., for ’ tha' read 'that1
Page 26, col .2 , lines 26-27, for ’ Chandrasekhran’
• r&ad ’ Chandrasekhran’ .
Page 32, c o l.l, line 2, for ’difference’ reaj. 'deference’ 
Page 30, col . l ,( i )  line 9 for ’right.’ read ’ right’
(i i)  line 15, for ’ section' read ’Article’
( i i i )  line 32, for ’Reality' read 'Social reality'
Page 38, col .2^ijines 3-4, for 'corrcetlve* read ’ corrective
(ii)  line 10, :.£pr, ’reacing’ read- •’ reaching ’ ‘
( i i i )  line 36, ffir 'is  i s 1 read ’ it  i s ’ .
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(i) -  .. •. -•
Pare 3 9 ,  Col . 1 , /line 4 ,  for •}togethr1•read ’ together' 
(it) line 2 9 ,  for 1 precate1 read 'preciate'. 
col.2 , line 1 9 ,  for ’ trarisgrees’ read ’ transgressr 
Page 4 0 , q o 1 , 1 j  lin e .17  from bottom delete 'them' 
col .2 , line 1 , delete 'can'
Page 41, col.2. line 13. for v’Palkhlwala* read 

' ’Palkhivala' . ” - . -
Page 54, c o l.l , line 25. for .'he1 read ’ the’
Page 72, c o l.l , llne_;8, for' 'Miartfai' read ’Murti1 
Page 77, col.2 ,, line 4 from bottom far 'provision' 

read 'proviso'- ■ . ' . •
Page 78, co l.l j line 6', for ’ include* read 

’ included.'.,. • -V '•
Page 94, c o l l i n e  13 from bottom fop 'inserved* 

read 'inserted* :
Page 100, col.2 , far lina.4 read *it could be urged 

that the..State Legis.-1 . . '
Page 105, co l,1 , line ' for 'required* read

’referred' . .
Page 107, c o l.l . Tine 21 from bottom.for 'thieir' 

read ’ there.' ,. .
Page 130, col.2 . line 13« for 'absured* read

'•absurd1 • . . -  .
Page 134, cpl-*l, line 7, from bottom for !N.'

read ' * M . . .
Page 137, col’,2 , " line 3, for 'worlds' read .* words-* 
Page 154, col,2 , line 26, for 'The*. read ,*Shri*
Page 157, c o l.l, lines 12 and 30.for *Vishwanatham1

read 'Viswanatham*
Page 157, col .8, line 25, for ’ limitaton’ read

'limitation' . ~"
Page 162, c o l.l, line 9, for 'Kalyansudaram* 

read ’Kalyanasundaram'
Page 164, col .2, for line 25, read 'cannot touch 

them. You would’
Page 167. c o l.l , line 18, for 'Tapar' read ’Thapar' 
col.2, line 13 from bottom for 'M. 1 read 1N.’
Page 173, c o l.l, line 5 from bottom for ’ Chandrksea- 

haran' read ’ Chandrasekharan*
Page 176, co l.l & 2 for 'Kumaramanglam’ pead

* Kumar.amangalam f



Page 186,"'Col.l, line 15, delete 'ev'
Page 187, col.2, line*6 from bottom for 'Purshattam' 

read 'Pursliottam1 ’
Page 192, "coTTl (i) line 7 from bottom, for *yu*-

read ’you1 (ii)  line 1 1 , for *’wuld' read 'would1 
Page 185, col .2 , line 25, for ’ Kunta* read 'Kunte1 
Page 199, c o l.l , for line Id from bottom read 'Part 

• •I I I . ’ Is this not as important1 . .
Page 204, coT.l, for line”6, read 'Shri Hanumanthaiya: 

I find people' ' . ..
Page 205, c o l.l, line 32. for *Convenant' read 

'Covenant* •
Page^214,•col.1, line 15 from bottom,fey 'Daula ram' 

read 'Daulatram* ' . .
Page 219, co l.l, line 5, for 'owining' read 'owning* 
Page 221, c o l.l, line'lo from bottom for 1 didate' 

read 'date' ’ . :
Page 224,' col .2 , line 15 .‘ fpr 'Is what* read 'What*̂  
Page 227, col. 1 , line 15, for 'and.' read 'and.. '  ,rr 
Page 22P.,' c o l.l , line 2 , delete '-the* '
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Shri K. Santhanam, Ex-M.P. and Member of the Constituent Assembly.

2

ito l  K. Santhanam, Ex-BLP. and 
Member of the Constituent 

Assembly

(The witness was called in and he 
took his seat)

air. Chairman: There is a Rule 
which I have to read out to you. It 
says that when a witness appears 
before a Committee to give evidence, 
the Chairman shall make it clear to 
the witness that the evidence shall be 
treated as public and is liable to be 
published unless he specifically desires 
that all or any part of the evidence 
given by him is to be treated as con
fidential. It shall, however, be ex
plained to the witness that even 
though he might desire his evidence 
to be treated as confidential, such evi
dence is liable to be made available 
to the Members of Parliament.

This is just a formality. You know 
this. You have been here for a long 
time.

Mr. Santhanam, the members of 
the Committee and myself are very 
happy and grateful to you because you 
could spare some time to appear 
before this Committee and place your 
views before us and thus help in our 
deliberations. You know this is a 
very important issue raised after you 
really hammered out our Constitution, 
it goes to the fundamental basis of 
our Constitution and as such we will 
have to apply our mind in a most

object!** Utttttfcf. &<* ttfct. W# 
must lo«k t* foturfe ttecause, 
as you know, you hay* got .more sort 
of an Academician’s approach and not 
a partisanH^tirially <Ha«Sed—in 
your Views. I have seen \rthatever 
you have written. We are not res
ponsible to the present but we are 
resptm&ibtte for the future afc well. 
When we frafmed the Constitution, you 
had that far-sighted vision. The pur
pose behind Mr. Nath Pai’s Bill i& 
intended to correct, If correction is 
possible, the views expressed by a 
majority to one of the Supreme. Court 
Judges. While correcting it, if I have 
understood him correctly, {here is no 
intention to create a sort 6f a tension 
or a conflict between Partiament—a 
sovereign body—and the judiciary. 
But, at the same time, it has been 
made c4ear Oh the *ftoOr of the House 
that the intention of the framers of 
the Constitution is very clear on one 
point viz., that they have never desired 
that the judiciary Wobld fc(?t or arro
gate to themselves as if they £re the 
third House. This is very important 
matter.

Last but not the least, on previous 
occasion, like the present one, the 
conflict centres round the fundamental 
right regarding the property; tension 
has been developed to some extent, 
whenever question of property rights 
and compensation ahd other allied 
matters came up b e fo r e  the S u p re m e  
Court, for a decision. Keeping this in



(
vMr, w* wctald like to have our guid
ance how we can correct, if correction 
is ealited for, how far the learned 
judges are right and how far their 
views are a little biassed. If it is so, 
what is the nemedy to set things right? 
Hurt is the purpose. So, I would very 
nn*eh like you to be very frank *on 
these matters.

Shri X. Santhaum: Thank you klr. 
Chairman. I shall try to plate ihy 
views before you.

I do not want to waste the time of 
this Committee end I would like to 
have your guidance as to how I should 
proceed in the matter. There is a 
historical aspect; there is a legal as
pect and there is a national âspect in 
this issue. I f  you Will |>ettlitt 'me, I 
Krill say a few words on each of these 
aspects.

The historical aspect is that when 
we were framing the Chapter HI, it 
was never in our minds that by a two- 
third majority, the entire Chapter III 
could be repealed at Article could 
be repealed. We did intend that $he 
fundamental rights should be more or 
less sacrosanct. That was why Article 
32 invested the Supreme Court with 
the original jurisdiction. We never 
contemplated that this original juris
diction would be taken away by any 
amendment under Article 3ft8. Simi- 

I larly, we did not think that the funda- 
| mental rights under Article 19 would 
f be abridged. It is for this purpose 

of preventing any further abridgment 
that every Article was subject to broad 
restrictions of public interest, mora
lity, decency etc. If we thought they 
could be easily abridged, then, these 
restrictions had no purpose. It is also 
true that when we came to Article 
368, we did not think of excluding 
Chapter III from the scope of Article 
368 because the very first amendment 
amended three Articles of Part HI 
and that the people who were res
ponsible for these amendments were 
Dr. Ambedkar, Rajaji who moved the 
Bill and Sardar Patel. Nobody raised

objection that Article 308 was not 
applicable to Part III. That is the 
historical asnect.

So far as the legal aspect is con
cerned, I think Article 13(2) is more 
or less conclusive. There the word 
Saw* cannot possibly be qp&lied to 
ordinary law because it is not possible 
by ordinary law to change any Article 
of the Constitution. An Article of 
toe Constitution can be affected only 
by a  constitutional amendment or 
w h a t  you may call a ‘Constituent La w *. 
Therefore, Article 13(2) is either non
sense or the word ‘tew’ there can apply 
only to a constitutional amendment. 
There is no question of this being 
applicable to ordinary law because 

even for expanding the fundamental 
rights, only a constitutional ajfcemd- 
ment can tnake -that expansion valid. 
For instance, if you want to shut out 
the State Legislatures from amend
ing any Article of Part XII, then, you 
cannot do it by ordinary law even 
though it means 'expanding the funda
mental rights. So, any Article of the 
Constitution o a n  be affected o n ly  by 
an amendment of the Constitution. 
Therefore, the word ‘law’ under 
Article 13 cannot possibly mean any 
ordinary law. So, from the legal as
pect, unless Article 13(2) is amended, 
the Supreme Court would be entitled 
to say that 13(2) bars the amendment 
of any Article of Part III by 368. 
That is the legal position.

Now, I would say a word about 
the national interest, lhatt of eourse 
is a matter for you to keep in inincL 
My own feeling is that in the pre
sent state of Part III including all 
the amendments about which even 
the recent Sujpreme Court judgment 
has said that they will continue a* 
part of Part III, I cannot concern 
of any possible need for amending 
outside the scojpe already contained 
in the articles. As I have said each 
of ten Articles gives a wide scope 
for Parliament and in the case of 
many Articles, the State Legislatures 
also to enact on a broad basis. The 
only thing which the Parliament 
and the State Legislatures cannot do 
is to take away the judicial review. 
The only purpose under which any 
article may need to toe amended is 
to shut out the Coults from* -looking 
into thfe reasonableness Or justice o f
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a law. I do not think that it is in 
the national interest that there 
should be any law which could not 
be taken to the Courts on account of 
unreasonableness Or injustice. There
fore, I think it is not necessary at all 
to ai^end the present position so far 
as the fundamental rights are con
cerned, From the national point of 
view, I would like that the position 
be left as it is because the 
Parliament and the State Legislatures 
have ample powers even to na
tionalise private sector undertakings. 
For instance, nationalisation of the 
Life Insurance was effected and no
body questioned even nationalisation 
of banking dr general insurance. Any
thing can be done under the present 
Articles even after the judgment of 
the Supreme Court. Therefore, as the 
only purpose of an amendment can 
be to take away the judicial review, 
I am not very anxious that the posi
tion should be changed. At the same 
time, assuming that a change is need
ed, I would give my suggestions. As
suming for the moment that it has 
been decided by your Committee that 
the present position is not satisfactory 
<and that some way should be found 
to amend any article of the Constitu
tion. For that also, I think the present 
Bill is ineffective because, if Article 
368 is not applicable to Part III, an 
amended 368 will not also be appli
cable. Therefore, unless the Supreme 
Court itself changes that position that 
Article 13(2) bars the Parliament, this 
Bill, even if it is passed, will not be 
effective. It is effective only when the 
Supreme Court revises its own posi
tion. In that case the present Article 
368 will suffice. No change is needed. 
But in this Bill I think one or two 
amendments are required to make 
your intentions clear. For instance, I 
would suggest that the following 
clause shall be inserted: 'Notwith
standing anything in Art. 13 or any 
other Article*. That should be put in 
to make your position clear because 
that is the point at issue. Unless you 
say 'Notwithstanding anything in Arti
cle 13 or any other Article*, your 
intention will not be clear I would 

also suggest that another clause should

be put in to bring in the amendment, 
of part III under the proviso to Art.j 
368 because to-day one of the grave 
anomalies of the Constitution is that̂  
while many Articles are amendable 
by the longer process, that is, by two- 
thirds majority in both houses 
and endorsement by a majority 
of the State Legislatures, the funda
mental rights can be changed by 
a mere two-thirds majority of 
both Houses. This is a very un
satisfactory position. At least if you 
say that the longer method, that is, 
the iaipprtyval of a majority qf the > 
legislatures is needed for an amend
ment of Part III, that would be bet
ter. It has got two merits. One is 
that it removes the anomaly. Secondly, 
it also takes away the technical inter
pretation of law. So long as it is only 
a Bill approved by Parliament and 
assented to by President, it comies <un
der the technical definition of ‘law’. 
But anything in such Bill subject to 
the majority endorsement of State 
legislatures takes it away from the 
normal procedure of law-making. In 
that way it gives some amount of sa n c
tity to the fundamental rights.

Only one more suggestion I shall 
make. That is, I think, the logical me
thod of overcoming Supreme Court's 
judgment. That is to pass a law say
ing that any amendment to the funda
mental rights shall be done through a 
referendum, a law making provision  ̂
for referendum. It is not a substan
tive law; it is a procedural law. So 
it is within the four comers of the 
Supreme Court’s judgment and r e fe 
rendum as a method of amendment is 
already prevalent in many Constitu- ' 
tions like Ireland, Switzerland and 
Australia. There is no difficulty be
cause amendment of fundamental 
rights must be very rare and j 
it must be well-discussed. So 
there should be no difficulty in. 
conducting a referendum and 
would earnestly plead that it will 
give a great assurance to the people 
that fundamental rights will here
after be amended only through the 
people of India who are certainly ths
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ultimate sovereign authority so far as 
the constitution is concerned.

I may also add that it is rather 
dangerous to give Parliament unfet
tered power to tamper with Part III. 
After amending Article 368 as provid
ed in this Bill, it should be f>ossible 
for anybody to bring in a Bill that 
Part III is hereafter repealed and as 
soon as two-thirds majority in both 
Houses approve of it, Part III will 
automatically be repealed and you 
can imagine what the position of the 
country will be. Therefore, now that 
we have an opportunity to consider 
this question de novo, I sujggest that 
you should take steps to see that 
owing to the electoral changes by 
any chance some PaTty Or other 
which does not like fundamental 
rights or which does not like demo
cracy comes to power, it can by one 
single sweep, by a single overnight 
session, sweep away the entire Part 
III of the Constitution.

These are my views and I shall be 
glad to answer any question.

Mr. Chairman: From your statement 
it is clear that you also feel that after 
the Supreme Court’s judgment some 
action is called for. Do you agree 
with this or not? How to do it is a 
different matter.

Shri K. Santhanam: I do not agree 
that it is called for. I am willing to 
provide for the contingency, but I do 
not think that the country will lose 
anything if the present position is left* 
as it is.

Mr. Chairman: For the present one 
vote majority judgment does not 
mean any sort of action on our part. 
Not only in regard to fundamental 
rights but the whole constitutional 
structure, no action is called for. As 
it is you agree with the judgment 
entirely?

Shri K. Santhanam: I do not think 
the country will lose anything if no 
action is taken. I do not think any
thing is called for on account of 
necessity.

Shri Govinda Menon: You referred 
to the legal aspect of the matter. Your

second point was about that and you 
said that the word 'law' in Art. 13(2) 
cannot be ordinary law; it can only 
be constitutional law. I doubt very 
much whether in the face of Art. 
13(1) it would be all right. Art. 13(1) 
refers to existing law—‘All laws in 
force in the territory of India. ..  • 
etc. ‘shall, to the extent of such in
consistency, be void/ Certainly, there 
‘law1 means ordinary law.

Shri K. Santhanam; There it is ex
isting law because there was no con
stitutional law.

Shri Govinda Menon: Art. 13(2)
logically refers to future legislation 
and you can certainly conceive of a 
law, say, the Preventive Detention Act 
which takes away or bridges one oar 
other of the fundamental rights in 
Part III. Can you not interpret the 
word 4law* in Art. 13(2) to mean that 
kind of law? In fact all along the 
Supreme Court and High Courts have 
been striking down legislations on 
the ground that those legislations con
tained provisions which abridged or 
took away one or the other of the 
fundamental rights and but for some
thing like Art. 13(2), it would not 
have been possible for these courts to 
do so. Many legislations have been 
struck down because under Art. 13(2) 
no law can abridge or take away 
fundamental rights. How can you say 
that ‘law’ there can only be constitu
tional law? I can understand the posi
tion that ‘law’ there may mean ordi
nary law and constitutional law. That 
is what the majority of the recent 
Supreme Court Bench held. It would 
cover both. ,

Shri K. Santhanam: It cannot cover 
because an ordinary law cannot poe- 
s tb ly  affect any Article of the Con
stitution. Take for instance preven
tive detention. Can you say by ordi
nary law that no State legislature 
shall have power, to enact a law of* 
preventive detention and that Parlia
ment only can make that law because, 
as it is, Art. 13(2) gives State legisla
ture power to pass a preventive de
tention law. Even for expension of 
rights, supposing Parliament makes a
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law saying that no State legislature 
shall pass a law of preventive deten
tion that would be extending the 
fundamental rights. Even that exten
sion will be unconstitutional because 
an ordinary law cannot change a con- 
stitutionad provision—-not only this
Article but any Article of the Consti
tution. This is the fundamental basis 
of constitutional law. The constitu
tional law can be changed, enlarged 
or abridged or done anything only 
through & cen^titutiwml amendment. 
The ordinary law is subject to other 
articles of the Constitution. That is 
the basis of all constitutional law 
and, therefore, I think an ordinary law 
has to be governed b y  the provisions 
of the Constitution. That is all. So, 
to say that an ordinary law will be 
governed b y  the Constitution, no pro
vision is needed. That is the founda
tion of every constitution and, there
fore, it may be by m ista k e — I can un
derstand saying that this Art. 13(2) 
has been put in by the draftsmen 
without fully realising the implica
tions—I have no objection to that. 
But if it is to have any meaning, the 
word law* here, it can have only one 
meaning. That is •constitutional law’ ; 
otherwise, it has no meaning.

'Shri GovM a Menon: In that case 
Article 13 (2) should find its place 
elsewhere. If you sav that an ordi
nary law cannot change any of the 
provisions of the Constitution, then it 
need not come particularly ki Chapter
m.

Shu K. Santhanam: It should ttot
come any where; in fact it is super
fluous.

Shri Govinda Menon: I hope you are 
aware that the High Courts and the 
Supreme Court have struck down some 
of the laws basing their stand on 
Article 13 (2).

Shri K. Santhanam: They have done 
it simply because Article 13 (2) is 
there. Even without Article 13 (2) 
they could have done that. If they 
have based any argument on the basis 
of this Article, it must be only supple
mentary and not basic.

Shri Govtnda Mfenom That is all 
right. On a point of law there is no

use arguing in this Gamoiittoe. You 
speciflca% stated that you don’t And 
any need for amending the Constitu
tion. Are you aware of a series of 
decisions of the Courts recently *>n 
Article 31 (2) where it is said:

*■ . . .n o  such law *haM be
celled m  question in any court 
the gstotmd that the eompehsarttafe 
provided by th*t law 4s not ade
quate.”

My recolle'ctidn is that this amendft&nt 
was introduced in die Constitution to 
provide for compensation for land 
which will not be taken up and liti
gated n x̂m in the Courts. Bat I find 
in 4 or 5 decisions of the Supreme 
Court where it is said that coftip^n&a- 
tion haeans compensation and it should 
be the market value and nothing less 
than that. I hope you catch toy 
point. If my recollection is cor
rect, this amendment Was brtftight 
in order to enable the State to 
acquire land in the public In
terest and <*ftnpensation shall not 
be payable which is not bearable by 
the State and over which there could 
be litigation. But there have been 
three or four decisions recently where
in it is said that compensation is com
pensation and therefore unless it is 
the market value of the property the 
law providing for acquisition will be 
invalid. Supposing the State does that 
in the public interest, there should be 
power vested in Parliament to provide 
for acquisition of immovable property 
and compensation Shall be payable in 
a reasonable manner, that is to Say, 
not in a manner in which it is impo
ssible for the Governments to pay >up. 
If that is necessary, should it not be 
possible for Parliament to amend 
Article 31 (2)?

Stiri K. Santhanam: 1 wish you read 
that Article again. IF says:

“No property shall be compul
sorily acquired or requisitioned 
save for a public purpose arid save 
by authority of a law which pro
vides for compensation for the 
property so acquired or requisi
tioned and either ftsces the amount 
of ffcfe compensation or specifies
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the principle* t>n Which feftd fcfe 
manner in which the cftnqptett&tL- 
tftm is to be determined ttftd 
tfivea, . . .

Then teed SI (8):
“No suA law as is referred to 

in clause (2) made by the Legis
lature of a Sftate shall have effect 
unless sucli law, having been re
served for the consideration of the 
President, has received his assent.”

After the prirfciptes oh %M6h attA the 
feanhe!r Sh wtfidh the corhpensattoh is 
to be ahd I^Ven 16farA thte
law afrter ftfcvinfg been fefvten asrseWt 
by the President 'Shaft nWt toe calted 
in question in any Court stating that 
it contravenes the provisions of Clause 
31 (2). I think many of the interven
tions of the Supreme Court are due 
to the bad drafting of State laws. 
They never fixed the compensation or 
the principles of compensation but 
simply make some ad hoc arrrange- 
ments. I can give you one example. 
When I was in Vindhya Pfcadesh, 
we passed a law about zamin- 
daris where we followed strictly 
Article 31 (2). When that legis
lation was taken to the High 
Court and the Supreme Court, it said 
it is quite legal, though we did not 
take the market value as "the basis for 
compensation at all. If it wias only 
a small zamindari, then it would have 
ten times, others would have seven 
times and some others two times—this 
Was on the basis of what the State 
could pay. The principles were 
clearly laid down and it was consi
dered quite legal. Simply because our 
legislative departments are not quite 
competent and they make bad laws 
which are questioned in the* Supreme 
Court, immediately we proceeded to 
amend the Constitution triTTt in such 
a law. If you pay Re. 1 as compen
sation for a property worth a crdre 
of rupees, then it will be fraud on the 
Constitution. A reasonable compen
sation should be fixed or the principles 
to arrive at such a compensation 
should, be fixed. Various other amend
ments which have been brought so 
far are adequate to meet the contin
gencies which you contemplate. I

■ftoht thfiik ;atiy furttier aiWendment is* 
ifcfcuirfcd so far as properly is con- 
tfern l̂.

&bxi Govlnida Menon: I am afraid 
you have hot catijfrt hiy point. In two 
ttecent decisions—dne is Vajravelu
fcttriialiarr case arid tthe other Metal 
Corporation case—of thfe Supreme* 
Court covered tWo $i6ceis of parlia
mentary TegiattrtWm. In thctefe tWo cases 
the Bench m h  '&A tfc^fcfttation 
under Article 31 (2) mean* maifcet 
value. Article 131 says what is de
clared by the Supreme Court is law 
of the land. Unless you further ex
plain what is meant by compensation 
under Article 31 (2), that ruling will 
stand. I hope you have read those 
two judgments.

Shri Santhanam: I would like to 
refad them. I am sure that they 
Should be such as to be c&pable of 
being reconciled with the actual pro
visions of the Constitution. In Cer
tain circuriistarices and in certain con
tingencies they could say that the 
principle should be only by haviftg 
market value. I don’t think they 
would have said that a law which 
does not take market value as a basis 
is illegal. I don’t think any Supreme 
Court can say in that way.

Shr| Govinda Menon: What the 
Supreme Court said was that unless it 
is market value, it would be a fraud 
on the Constitution. I will get the 
decisions. Thirdly, you said that there 
should be referendum. Do you think 
that in conditions in India today, with 
the vast population involved, it is 
easy or possible to have referendum 
coducted on a constitutional question?

Shri K. Santhanam: It will be very 
simple if the people are educated by 
all the political parties. No one will 
be bringing an amendment to all the 
24 Articles of Chapter III. It will be 
an amendment for a particular pur
pose. I think it will be a fine way 6f 
politically educating the people. I 
think there should be no difficulty.

Shri Govinda Menon: You said that 
in Australia, in Switzerland and in 
Ireland, referendum is provided as 
machinery for amending the Constfftiu-
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rtion. I suppose in a large number of 
countries in the world they have con
ferred constituent powers on the 
Parliament, for example, in America.

Shri K. Santhanam: America has 
not given the constituent power to 
Parliament in this matter. Every 
amendment has to be ratified by three- 
fourths of the States.

Shri Govinda Menon: Pan lament 
and the State Legislature.

Shri tL Santhanam: There is no 
constitution in the U.K. and the 
Parliament is absolutely supreme. 
There are all kinds of Parliaments and 
•for Constitutional amendments, they 
iiave got varied provisions. I don’t see 
any other way. 368 will not be avail
able. The only authority above Parlia
ment is the people. Logically, there
fore, that is the only thing which will 
effectively get over the decision of the 
Supreme Court. Any other authority 
would be an inferior authority. For 
instance, somebody has suggested a 
'Constituent Assembly. Another Con
stituent Assembly will be less effec
tive thah the present Parliament. At 
least, here you have got the two 
Houses of Parliament in which you 
have to get two-third majority and, 
therefore, any single body based on 
adult franchise, by or majority of 
which you can pass an amendment 
will be much inferior to the present 
provisions of Art. 368. Therefore, if 
you want to have a stronger provi
sion than Art. 368, or a higher con
stitutional authority, it can only be 
refrendum.

Shri Govinda Menon: Under
Art. 368, it is stated that with res
pect to certain articles of the Con
stitution, amendment is possible only 
if Parliament passes it with a certain 
majority and if a certain majority of 
States also approve of it. Does it not 
follow by necessary implication that 
with respect to other ariticles of the 
Constitution, Parliament can do it?

Shri K. Santhanam: No. No. No
body denies that under Art. 368, 
amendment to certain aritcles can be 
passed by two-third majority and the 
mother articles have to be amended by

two-third majority and ratification by 
majority of the States. The whole 
Question is whether articles in Part 
IH are subject to Art. 368. Nobody 
has doubted that all the other articles 
(395 minus 24-371 articles) of 
the Constitution are subject to Art 
368. There is no doubt about it. 
Only point is whether the 24 articles 
of Part III are liable to be amended 
by Art. 368.

Shri Govinda Menon: 1 hope you 
are aware that the latest constitution 
of France has conferred constituent 
powers on the two Houses of Parlia
ment sitting together.

iShri K. Safathunam: Yes. In Swit
zerland!, tyhe mterpnetaltion /of the 
Constitution is vested only with the 
Parliament. The High Court there 
has no power to interpret the Con
stitution. There are a’ l kinds of 
constitutions.

Shri Govinda Menon: Supposing the 
amendment of articles in Part in of 
the Constitution is also made an en
trenched provision i.e. concurrence of 
the majority of the States will be 
necessary, do you think it will be 
satisfactory?

S«hri K. Santhanam: It will be more 
satisfactory than the present situation. 
Certainly.

Shri A. N. Mulla: I believe you 
accept the principle that a democratic 
State means the Government by the 
people.

Shri K. Sanathanajn: Yes, but “by 
the people” may mean anything— 
directly through the Parliament or 
through a dictatorship.

Shri A. N. Mulla: I am putting it 
to you, do you accept this principle 
or not or you have your own reser
vations?

Shri K. Santbnjiam: I accept the 
Lincoln definition—by the people, for 
the people and of the people.

Shri A. N. Mulla: Could you agree 
with me or not that the people of the 

' country stand at a higher level than 
£ even the written constitution?
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Shri K. flinthanam: Yes, the peo

ple are the basis of the written con
stitution and they are above the 
written constitution.

Shri A. N. Mulla: Therefore, you 
will agree that if a piece of paper 
becomes not a representation of the 
will of the people, then the people 
have a right to change that piece of 
paper?

Shri K. Santhanam: People have
absolute right to do anything.

iShrl A. N. Mulkt: Therefore, I take 
it that you think that the Parliament 
does not represent the people in that 
sense.

Shri K. Santhanam: Parliament is 
not the people. It represents people 
only for particular purposes, not for 
all purposes. In fact Parliament re
presents people for certain Central 
functions. The people are represent
ed by State Legislatures for other 
functions. Therefore, in a federal 
Constitution, Parliament cannot be 
equated with the people.

Shri A. N. Mulla: Therefore, so far 
as our Constitution is concerned, you 
are of the opinion that those who 
framed this Constitution gave certain 
fundamental rights to the citizens and 
they intended that under no circum
stances could these rights be changed.

Shri K. Santhanam; I have already 
explained the historical aspect.

Shri A. N. Mulla: I would like to 
know from you whether they intended 
that they should not be changed und
er any circumstances.

Shri K. Santhanam: In this respect, 
their mind was not very definite when 
they framed the fundamental rights. 
That was the general feeling 
behind the Constitutent Assembly. 
But when they came to enact Art. 
368, they not dearly contemplate 
that it should not apply to the funda- 
metal rights. Therefore, it is a point 
of ambiguity regarding the intention 
of the Constituent Assembly.

Shri A. N. Mulla: Therefore, if we 
accept your version of the manner in 
which the Constitution was passed,

the position is this. The framers of 
the Constitution were not clear in 
their minds whether the fundamental 
rights should subsequently be modi
fied or abridged or they should not 
be modified or abridged.

Shri K. Sanathanam: That is the 
position.

Shri A. N. Mulla: If that is the posi
tion, then in that light will you not 
reconsider the opinion you gave about 
the interpretation of Art 13(2) of the 
Constitution.

Shri K. Santhanam: I gave an in
terpretation of Art. 13(2) on a ration
al basis. Art, 13(2), as it stands, can 
have only one meaning but that mean
ing was not explicitly in the minds 
of the Constitution-makers. That is 
the point that I have been trying to 
make.

Shri A. N. Mulla: Therefore I under
stand it that the intention of those 
who framed the Constitution was n ot 
exactly the same as can be interpret
ed from the words of Art. 13(2).

Shri K. Santhanam: When I have 
admitted that it is a point of ambiguity 
all that you say follows.

Shri A. N. Mulla: is it your stand 
then that ordinary law cannot infringe 
the fundamental' rights and no protec
tion is needed against it?

Shri K. Santhanam: Ordinary law 
cannot infringe any article of the Con
stitution. That ig my point.

Shri A. N. Mulla: I am not asking 
about articles of the Constitution. 
Please confine yourself to my ques
tion. My question is, is it your posi
tion that the ordinary law cannot in
fringe the fundamental rights guaran
teed under the Constitution?

Shri K. Santhanam: It cannot in
fringe the fundamental rights.

Shri A. N. Mulla: It cannot infringe 
those rights. Therefore, would you 
say—just as the Minister of Law said 
—the Preventive Detention Act is not 
an ordinary law.

Shri K. Santhanam: It is an ordi
nary law. . Art. 22 gives the power to 
Parliament and Legislatures to make



Preventive Detention law and so 
any law made under that is an ordi
nary law.

Shri A. N. Mulla: ^erefojre, if the 
Preventive Detention Act is an ordi
nary law, does it in yojur opinion in
fringe the fundamental rights?

Shri K. Santhanam: No. No. It 
does not infringe, because the Con
stitution itself has provided for such 
an infringement To the extent that 
ordinary law can infringe in accord
ance with the articles of the Con
stitution, that infringement will n ot 
be unconstitutional.

Shri A. N. Mulla: Therefore, I now 
understand your position is where the 
framers of the Constitution wanted 
that these fundamental rights could be 
infringed, they have themselves made 
provision for that infringement in the 
^Constitution.

Shri K. Santhanam: Yes, Exactly.
Shcft A. N. An4 therefore if

you infringe thqse rights, accprding to 
those provisions, ypu say it is within 
the limits of the Constitution:

Shri K. Santhanstm: Exactly.
Shri Jairamdas Dau^tram: That ŝ 

not an infringement really, because it 
is provided.

Shri a . N. Mulla; I take it that in 
America, you have found that the 
Judges have evolved $ doctrine of 
residuary powers of the St§tQ.

Shri K. Santhanayi: There is only 
the doctrine of police powers and im
plied powers. The residuary powers 
are with the States. Therefore, there 
is no question of residuary rights in 
America.

Shri A. N. Mulla: Do you, agree
that the purpose of the State is to 
protect the community from injury 
and laws are framed to protect the 
-community from injury?

Shri K. Santhanam: Yes.
Shri A. N. Mulla: Can you possibly 

concieve that the exercise of certain 
fundamental rights may come intfl 
conflict with the interests of the com
munity and may injure the camnm- 
tuty? Or is it not possible?

S|fcri K* ^ > r< ^ n ( to
m  Ck^ns^tiitiw that is abpotyte^ 
protected tyr article 19(2). *

Shri A. N. MulUu That does not 
cover n\y question, Q^n you conceive 
of this situation o,r pot that the in
terests of the ^ownunjity should con
flict with the interests of the i#divi
sual and the rights guarantee^ to hycft 
under the Constitution? Or is such $ 
thing impossible?

Shri K. Santtarnam; My point is 
that all such contingencies have been 
provided for in the Constitution it
self.

Shri A. N. Mulla: What is the pro
vision in the Constitution where the 
exercise of absolute liberty interferes 
with the welfare of the community? 
What would you like us to do in those 
circumstances?

Shri K. Santhanam: Almost every 
article provides for it. Articles 19 (2X, 
1ft (*), 19 (4), 19 (5) and 19 (6) etc- 
provide for it. Article 22 also pro
vides for more serious cqses.

Shri A* N. Mulla: Is it a fact or not 
that in the original articles these res
trictions did not exist and it was only 
by w%y of amendments that we ha$ 
brought forward these adiditions to 
the Constitution?

Star) £. Santh^wuu: The amendment 
added just one .pr two mpr^ ytfnpia. 
The words “decency**, “morality” , 
“security of State” were all there in 
the beginning itself. , The additional 
words put in were ‘friendly relation# 
with foreign States*, “incitement tp 
an offence” and so on. These were 
the additions which were made which 
We did not think to be n ectary  wheii 
the articles were first passed?

Shri A. N. Mulla: In certain article* 
the conception of restricting the liberty 
of the individual for the welfare pi 
the cwwftunity \m m through
an amendment made in the Constitu* 
tion, subsequently in 195} and Other 
year*----

Shri K. santhanam: lit is not so.
I thipk we had better compare it 
With the original Constitution. I 
h^v* brought with me her  ̂ the copj
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the (ftjgiqal Cwfi^tutio^ which 

only the original article 
wAt̂ KUrt ĥe #wen<toeitf8.

Shrt A. It Mnlto: We are only 
confining ourselves to article 19 
BOW-

Shri K. Santhanam: You may take 
another article also.

In every article there is provision 
lor protecting the security oi the 
State, the interests of the people 
or the interests oi the State. In Borne 
article! it is said ‘in the interests of 
the people' and in others it is raid 
'in the interests of the State’. I do 
not know whether I should give a 
running commentary on all the arti
cles.

Shri A. N. Mulla: Several amend
ments have been made in the Ameri
can Constitution. Is there one in
stance in which a referendum was 
made or the States were called upon 
to express their opinion?

Shri £ . ganthanam: Tor one thing, 
there is no provision for referendum 
in tfye American Constitution.

Shri A. N. MuUa: Or where the 
States were called upon to give their 
opinion?

Shri K. Santhanam: There has not 
been any case in which any of the 
fundamental rights has been amend
ed at all, after the American Constitu
tion was framed. The power of 
amendment was there in the Ameri
can Constitution but during these 180 
years it has not been amended so far 
as the fundamental rights are concern
ed, and there has been no bar to the 
progress of America.

Sluri A. N. Mulla: I believe ycju
have read the earlier decisions on tfris 
point, particularly the decision given 
by Mr. Justice Mudholkar in an ear
lier case, where h* had said that »he 
Constitution-ynakers were ' not the 
representatives of the people but they 
framed the Constitution for the 
people. Bo you agree that the Consti
tution was net made by the represen
tatives of the people?

Slhri &. Santhanam: If you mean
by the term Representative’ elected

by adult franchise, were nejk
But we were fonttaaing and actiagr- 
I was myself a member of the Co**- 
stituent Assembly—aa the rapresent*- 
tives o| the people.

Shri A. N. Mulla: If there is pro
vision in our Constitution that cer- 
taiii conditions are to be fulfilled be
fore &n amendment can be made of 
the Constitution, have you looked 
into those conditions and tried to 
satisfy yourself whether if those res
trictions are followed they would 
change the character of the ordinary 
Parliament and enclothe it with the 
same status as that of the people? If 
the two-thirds majority is necessary 
or if the tvo-thirds majority of those 
who are present is necessary, does 
the voice not become <the voice oi 
the people end does it not cease to 
be merely the voice of Parliament?

Shri K' Santhanam: All these are 
mere verbal distinctions. The Sup
reme Court has decided that! the two- 
thirds majority will not do to amend 
the articles in Part HI. Therefore, 
either you accept the Supreme Court 
decision or you do not. If you accep(t 
the Supreme Court decision, 
then my contention is that any 
change in article 36B will not 
help you. If you do not accept 
it, then, I do not know what 
follows; if the Central Government 
flouts the advice or decision of the 
Supreme Court, the Constitution will 
be broken. That is all.

Shri A. N. Mulla: Therefore, your 
position is that because the Supreme 
Court, whether rightly or wrongly, 
has come to a particular decision tide 
is the fact now and this decision 
exists, and if you try to get over that 
deoiaion you will create constitutional 
?omplicatioti3, and, therefore, you 
Should not proceed?

Shri K. Santhanam: It is not a 
question of complications. Either 
the Supreme Court should again re
vise its own decision or it cannot 
be revised at all by any constitutional 
process, unless, as I said, you deviae 
a new constitutional process like 
referendum which may be accepted
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by the Supreme Court. As in the case 
of America, the Supreme Court is the 
final interpreter of our Constitution; 
it may be right or wrong; its decision 
may be vitiated even by prejudice 
or anything else, but then we have 
accepted it as the supreme authority 
for interpreting our Constitution.

Shri A. N. Mulla: There are two
ways in which we can proceed. One 
is that we can go back to the Supreme 
Court for its view. The other is 
that we could make certain sugges
tions for the amendment of the Con
stitution and when that goes before 
the Supreme Count let us see whether 
the Court upholds it or not.
' Shri K# Santhanam; You may try 
that. So long as the Supreme Court 
finally accepts your view, there is 
an end of it. If it does not accept it, 
this Bill has no meaning.

Shri M. P. Bhargava: Have you 
any recollection whether the idea 
of referendum was ever mooted in 
the Constituent Assembly or any of 
its Committees?

Shri K. Santhanam: It was men
tioned in many speeches in the Con
stituent Assemby, but it was not ac
cepted and it was rejected by the 
majority.

Shri M. P. Bhargava: So, you are
suggesting it de novo now?

Shri K. Santhanam: I am suggest
ing it as a means of getting over the 
judgment of the Supreme Court.

Shri Tirloki Singh: You seem to 
hold the view that when the funda
mental rights chapter was adopted, 
the Constituent Assembly thought that 
it was sacrosanct and it could not be 
amended. When it came to the con
sideration of article 368, it also thought 
that the whole of the Constitution in
cluding the chapter on fundamental 
rights could be amended. It seems 
and it is so clear and obvious that 
-there is a lacuna in our Constitution 
in so far as the amendment of the 
fundamental rights chapter is con- 
deemed. The very purpose of this Bill 
is to remove that lacuna and suggest 
how to do it, and how to get over the

judgment of the Supreme Court. The 
provisions of the Constitution as dec
lared by the Supreme Court form part 
of the law of the land a n d  we cannot 
get over them so easily as that.

We had suggested two ways to get 
over the difficulty. One is to have 
an addition made by way of amend
ment to the provisions of article 368 
specifically laying down .that the pro
visions of the fundamental rights 
chapter could be amended and we 
could specify also the procedure for 
the change. Since you also seem to 
have some doubt over this, therefore, 
I ask you this question. Even after 
this amendment is made making some 
addition to the provisions of article 
368 authorising Parliament to amend 
the fundamental rights chapter, the 
Supreme Court may not agree to it. 
Then the difficulty remains as to what 
should be done.

The Supreme Court has suggested a 
Constituent Assembly? First of all, 
they have suggested a referendum to 
get over the provisions of article 13(2). 
Article 13 (2) should remain as it is 
only with a little change, because if 
we repeal .that article then any State 
can pass any law.

Shri K. Santhanam; Not State can 
pass any law infringing any article of 
the Constitution. All articles of the 
Constitution are sacrosanct so far as 
the ordinary law is concerned.

Shri Triloki Singh: I know that. 
But consider the position when article 
13 (2) is deleted from the Constitu
tion. Then, the States and the Centre 
could legislate. Article 13 (1) would 
apply to the laws which were already 
in force, passed under the Govern
ment of India Act, by the various 
State legislatures and the old Central 
Legislative Assembly.

Shri K. Santhanam: Past laws are 
taken care of by Article 13 (1).

Shri Triloki Singh: Article 13(2)
lays down that the State shall not 
maka any law which takes away or 
abridges the rights conferred by part 
III. So, if that article is deleted, then
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any law of the legislature could 
abridge the fundamental rights.

Shri K. Santhanam: No. The State 
cannot make any law which infringes 
any article of the Constitution, not 
only this article, but any article of 
the Constitution.

Shri Triloki Singh: Then article 
13- (2) becomes redundant?

Shri K. Santhanam: it is super- 
tiiution, much of our difficulty would 
concerned.

Shri Triloki Singh: If we somehow 
or other succeed in deleting article 
13,(2) from the provisions of the Cons- 
tituion, much of our difficulty would 
be solved

Shri K. Santhanam: If you want io 
.have an amendment made, you have 
to mention article 13 (2) and speci
fically say ‘Notwithstanding anything 
contained in article 13 (2)’. The 
whole dispute is whether the term 
cdiy law1 in article 13 (2) includes a 
constitutional amendment. That is 
tiie major issue before us. Unless you 
Jackie -this major issue, even your 
amendment, when it comes to the 
Supreme Court, would not be effec
tive. If you change the procedure 
*md provide for a longer procedure for 
the amendment of the fundamental 
rights, then the Supreme Court wiil 
have an opportunity to consider it 
cle novo,because as they have stated, 
it is not a mere parliamentary law, 
but it has to be ratified by the States; 
therefore, -there is greater sanctity 
attached to the fundamental rights. 
I? you provide for the longer proce
dure, then the Supreme Court can 
consider that and can possibly come 
to the conclusion that the present 
amendment is valid. I am only try
ing to make the Bill more acceptable 
■to the Supreme Court.

Shri Triloki Singh: So, the only 
remedy left open is to amend article 
13 (2).

Shri K. Santhanam: I do not want 
you to amend article 13 (2). You 
may simply provide ‘Notwithstanding 
anything contained in article 13 (2) of 
■the Constitution or any other , article
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of the Constitution9, so that you m ild 
anticipate their argument and proceed 
with this amendment

8hri Triloki Singh: This can only 
be done by resorting to referendum or 
Constituent Assembly or something 
like that and not otherwise?

Shri K. Santhanam: Even if you do 
that, they may say that the changed 
article 368 cannot apply .to Part m . 
So, I had suggested an alternative to 
which the Supreme Court would be 
hard put to deny authority.

Shri Triloki Singh: That means that 
Parliament is competent?

Shri K. Santhanam: That is the 
issue in court, namely whether Par
liament is competent to amend 'he 
articles in Part III by any process 
under article 368. That is the whole 
point at issue, and so long as the Sup
reme Court denies that power, you 
are powerless.

Shri Triloki Singh: That goes with
out saying. But according to you if 
we put in the phrase ‘Notwithstand
ing anything contained___then we
could get over the difficulty and there 
is a likelihood of the Supreme Court 
accepting this view?

Shri K. Santhanam: That will show 
•that Parliament considered the entire 
thing and then had passed the law, 
and the Supreme Court may consider 
it de novo. I do not say that they
will necessarily do so; they will decide 
on the basis of .the merits.

Shri Triloki Singh: Instead of hav
ing a referendum or a Constituent 
Assembly as sugested by the Supreme 
Court, it would be better if we have 
some such article incorporated in the 
Constitution1 and then let it be tested 
by the Supreme Court again.

Shri K. Santhanam: We are arguing 
round the circle. The Supreme Court 
says that Parliament has no power to 
do it. And you sAy that you would 
amend the article. So, that does not 
help you any way. ’

Shri Triloki Singh: Then it comes to 
this that the remedy of the Constitw-
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ent Assembly is open to us or the 
referendum as suggested by you?

Shri K. Santhanam: As I have sug
gested, Constituent Assembly m$y not 
be a very suitable remedy. They 
may say that it has no more authority 
than Parliament itself. So far as Par- 
liamjnt is concerned, there are checks; 
two-thirds majority is there; then 
there are two Houses, and both Hous
es must pass by two-thirds majority 
and so on. But the Constituent 
Assembly may pass it by a simple 
majority; and the Supreme Court may 
say that it would not even be so good 
as under the present article 368. So, 
in my view, the Constituent Assembly 
being convened is not a very suitable 
method. I do not think that that wili 
be acceptable to the Supreme Court.

Shri Triloki Singh: The only safe 
course then is to have a referendum?

Shri K. Santhanam: That seems to 
be the position. Of course, the Sup’ 
reme Court may revise its view. It 
is open to it to do so.

Shri Kameshwar Singh: I would 
say that a referendum is very import
ant on this issue. Or, a full bench 
of the Supreme Court should be call
ed upon to give its advice under 
article 143. What is your opinion on 
this?

Shri K. Santhanam: Article 143 is 
not applicable here. It provides for 
advice, when no concrete case has 
come in. The Supreme Court has 
given its opinion in an actual case, 
and, therefore, there is no tneaning 
in the President again referring it to 
the Supreme Court under 143.

Shri Kameshwar Singh: The ques
tion of tfiere being a concrete case 
does not come in here. The casr* 
which the Supreme Court has refer
red to is not as clear as it should be, 
in friy opinion.

Shri K. Santhanam: I accept your 
view that referendum is a very im- 
portftht alterhiative, but about article 
143, I do not accept.

Shri N, C, Chatterjee: You say that 
the Supreme Court has said that a 
referendum is necessary. But only 
one Judge has sajcj it.

Shri K. Santhanam: 1 do not think 
'here has been any positive sugges
tion about a referendum. I am 
making a positive suggestion.

Shri N. C. Chatterjee: Under what 
provision of the Constitution will Par 
liament make 'that law?

Shri K. Santhanam: Under the resi
duary powers under article 248(1 >. 
because referendum is a subject which 
is not enumerated in any List.

Shri N. C. Chatterjee: If P r̂liamer-t 
makes a “law” under that article, it 
will be immediately hit by article 
13 (2).

Shri K. Santhanam: That law will 
be valid because according to the Sup
reme Court judgment, it will not be a 
substantive law, but only a procedural 
law. Under article 368, all procedural 
laws are valid. Article 13 (2) will not 
apply to such a law because law re
lating to referendum cannot abridge 
or take away the fundamental rights. 
It will only say .that the amendment 
of the fundamental rights ,?hall be 
referred to the people.

Shri N. C. Chatterjee: Referendum 
will be on a particular issue. It could 
be restricted under suitable condi
tions. If you want to remove those 
conditions, I take it that a referen
dum will be necessary.

Shri K. Santhanam: To remove
those restrictions, you can do it under 
article 368, because it will be ex
panding the scope of fundamental 
rights. It is only for abridgement 
they have said that you cannot use 
article 368. But a procedural law pro
viding for a referendum will mi( 
abridge any fundamental right.

Shri N. C. Chatterjee: Kindly look 
at article 368. Why do you say that 
part III is outside that provision?

S^ri K. Saftthanajtn: Wh^n the flnst 
amendment was wade by Parliament, 
none bf us raised the point that article
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?13(2) barred it. It can be interpreted 
las saying that Part III comes under it. 
But my opinion does not count in 
the face of the Supreme Court judg
ment .

Shri N. C. Chatterjee: This point 
was raised before the Supreme Court 
in Shankari Prasad case and it was 
argued that article 368 does not cover 
any amendment of fundamental rights 
to the detriment of the citizen. But 
the Supreme Court rejected that argu
ment .

Shri K. Santhanam: The existing 
law of the land is what has been luid 
down in the latest judgment of the 
Supreme Court. One may consider it 
right or wrong, but that does not
count.

Shri N. C. Chatterjee: Article 968 
says ‘'Amendment of this Constitu
tion . which means including Part
in.

Shri K. Santhanam: But you mtttlt
make some meaning out of article 
13(2) also. The word ‘law’ cannot 
possibly mean any ordinary law, un
less you say that in the light of article 
368, article 13(2) is a mistake of the 
draftsman. Therefore, the reconcilia
tion is that article 368 applies to fun
damental rights but only for expand
ing the fundamenfal rights and not 
for abridgement. That is the recon
ciliation of the majority judgment.

Shri N. C. Chatterjee: If you want 
to provide for a referendum by a 
law, immediately you will be bit by 
article 13(2), because by the machi
nery you provide you can expand the 
fundamental rights or abridge them.

Shri K. Santhanam: I do not think 
such a law will be hit by article 
13(2) because it would not be a law 
abridging the fundamental rights.

Shri N. C. Chatterjee: I hope you 
have read the Defence of India Act 

^a*e. There Justice Gajendragadkar 
pointed out that immediately the 

emergency is lifted a large number 
©f suits, both criminal and civil, can 
be filed by the citizens making claims 
for damage** against officers who

might have vcted under th? Defence 
of India Act and deprived people of 
their fundamental rights and the 
Government should bear this fact in 
mind. The Attorney-General had ad- 
nitted that the Defence of India Act 

is in violation of the fundamental 
rights and it abridges the fundamen
tal rights to a large extent. Suppos
ing the Government of India thinks 
that before the emergency is lifted 
immunity should be granted through 
an Act of Parliament so that these 
officers for their bona fide acts should 
not be made suscep ible to a large 
number of litigations, can that be 
done?

Shri K. Santhanam: Yes. There is 
a specific article authorising Parlia
ment to make such an indemnity Act.

Shri Govinda Menon: There is no 
provision for indemnity today.

Shri N. C. Chatterjee: There is no 
article which authorises Parliament i<> 
pass an Act of indemnity. Therefor;;, 
if litigations are to be avoided, the* 
emergency must be mode perpetual 
and can nev^r be lifted

Shri K. Santhanam: The emergency 
provisions do not constitute pait of 
Part II. Therefore, even under the 
existing judgment of the Supreme 
Court there is nothing to prevent their 
amendment under Article 368.

Shri N. C. Chatterjee: The Chief 
Justice pointed out that because it 
had been conceded by the Govern
ment and the biggest lawyers appear
ing on behalf of the Government that 
the Defence of India Act means an 
abridgment of fundamental rights the 
Government will be flooded with a 
number of suifs an<j litigations, both 
criminal and civil, against officers who 
restricted the fundamental rights of 
citizens bv the operation of the De
fence of India Act. I want to know, 
supposing the Government thinks and 
the Parliament also agrees that an 
Act of indemnity be passed so at? to 
protect bona fide actions taken by 
honest officials under the Defence of 
India Act and rules thereunder, will
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that not be an abridgment of funda
mental rights?

Star! K. Santhanam; No. 1 do not
agree with you. So long as the Act 
itself does not actually infringe a 
fundamental right, and deals only 
with the consequences of an infringe
ment the Parliament has jurisdiction. 
The Constitution does not provide any 
specific punishment or penalty. Hie 
Parliament can say what punishment 
or penalty should be there.

Start N. C. Chatterjce: You know 
we have gone one step further. We 
have not merely made the funda
mental rights we have granted reme
dial rights and made those remedial 
rights fundamental rights. If you 
pass an Act saying that a citizen has 
no right to file a suit for the purpose 
of vindicating his right, it will be a 
violation of his fundamenal right.

Star! K. Santhanam: The Act will
my that no suit can be filed unless it 
is a mala fide act, unless an officer has 
acted in a dishonest way and all that.

Shri N. C. Chatterjee: In whatever 
way you may word it, the fact will 
remain that by such an Act the fun
damental rights will not only be 
under a shadow during the emergency 
but they will be practically liquidat
ed for ever during this period. You 
do not accept that it will be a vio
lation of the fundamental rights?

Start K. Santhanam: Not at all.

Start Kunte: You suggested an am
endment or pacing a law under 
article 248 by which provision for 
holding a referendum could be had, 
when the framers of the Constitution 
have positively rejected a referendum 
while framing the Constitution as 
you indicated referring to the debates 
of thoso days. Now, if the Constitu
tion does not provide for a referen
dum, can a procedural law provide 
for that?

Shri K. Santhanam: The framers of 
the Constitution did not reject refer
endum as such.

Start Kimte: We will leave it at that.
That was a statement of fact which 
you made which I wanted to be cor
roborated.

Shri K. Santhanam: It was raised
in the debases but was not accepted. 
It has no legal or constitutional effect 
whatever. That is only an opinion.

Start Konte: I am not basing my 
question on ihait. As long as the 
Constitution does not provide for 
holding a referendum, cculd it be 
provided by a procedural law under 
article 248, where also it will have to 
be stated that the amendment of the 
Constitution could be made by a re
ferendum?

Shri K. Santhanam: Yes. If an am
endment of the Constitution comes 
under article 368, you cannot provide 
it under article 248. If a thing can 
come under any article or the Consti
tution, or any of the lists mentioned 
in the Seventh Schedule, article 24i 
cannot apply. But if it is contended 
that a particular thing cannot come 
under article 368 or under any of the 
items mentioned in the Seventh 
Schedule, article 248 comes into ope
ration, because that is one of the 
things which ha»s not been mentioned 
Therefore, a law can be passed.

Shri Konte: Article 248 refers to 
residuary powers. If under the resi
duary powers Parliament pass a law. ► 
that law also has got to be subject to 
the Constitution. Subject to this 
Constitution if a law has to be passed 
and if the framers of the law under 
article 248 are contemplating an am
endment of the Constitution as far as 
fundamental rights are concerned, if 
that is the law you are suggesting as 
a procedure, could such law not con
travene article 13(2)?

Start K. Santhanam: No, it would,
not. Though referendum was discus
sed in the Constituent Assembly...

Shri Konte: We will leave out that 
discussion.



i i  ,1 I.-;?.*- J 2125
Shri K. Santhanam: So long as the 

Constitution does not positively pro
hibit a referendum, a law for refer
endum does not infringe the Consti- 

; tution.But article 13(2) prohibits any 
law infringing or abridging the fun
damental rights. A procedural law 
for referendum doe9 not abridge or 
do anything to the fundamental rights; 
it gives only a method of referenoe to 
the people. A method of reference 
does not come under article 13(2) and 
fcha: is why I said that it will be a 
method of getting over this. But it 
cannot be done under article 368. By 
an amendment of article 368 you 
cannot bring about such a law; it 
must be a separate law.

Shri Kunte: You &ay that a law 
under article 248 can be passed as to 
how a referendum could be held. 
But which is the article of the Con
stitution which authorises the Par
liament or any other body to hold a 
referendum?

Shri K« Santhanam: Which is the 
article which prohibits you from hold
ing a referendum?

Shri Kunte: There is no such article.

Shri IL Santhanam; Therefore, it is 
left o be decided by the people, whe
ther there should be a referendum or 
not. The Constitution leaves it open. 
It does not say either that there 
should be a referendum or that there 
should not be a referendum.

Shri Kunte: Open to whom?

8hri K, Santhanam: Open to the 
people through the machinery of 
Parliament.

Shri Kunte: It is not clear in the 
Constitution.

Shri K. Santhanam: If *he wording 
wao so clear, this Committee would 
not have come into existence.

SIM Kunte: It is not sanctioned by 
any article of h« Constitution and to 
lon<* a* it Is not sanctioned, a counter 
Question asking where it is prohibited

||« 1 will not justify the argument you are
I* || advancing. That i\s my difficulty. |

I Shri K. Santhanam: It is a matter 
ol opinion.

Shri Kunte: You referred to the 
recent judgment of the Supreme Court 
and said that it is the law ot ihe land. 
I would like to know whether you 
are accepting the Supreme Cour; 
judgment merely as a law-abidinp 
citizen or you are also holding that i\ 
is good law.

Shri K. Santhanam: According to 
the Constitution, whatever the Sup
reme Court declares to be the law 
the law unless that law is amended 
by a suitable authority. If it i9 
amendable under article 368, Parlia
ment is the suitable authority. If it is 
not amendable under article 368, 
people will be the suitable authority. 
Therefore, in the constitutional sense, 
it is the law. Under the Constitution, 
whether it is right or wrong, whatever 
the Supreme Court declare8 to be th* 
law is the law of the land If you ask 
me whether it is a good law, in my 
view it appears to be a good law also.

Shri Kunte: Then I come to the 
question of infringement. According 
to you, an indemnity Act could be 
passed. If an Indemnity Act i* passed, 
will it not mean that the protection 
given to a subject, to a national of 
this country, to be protected against 
the infringement of the fundamental 
rights, is taken away by another Act?

Shri K. Santhanam: No, it does not 
Because, the Constitution does not lay 
down any specific punishment for in
fringement of any fundamental rights, 
just as for contempt of legislature; 
you may let it off with a warning. 
Therefore, so long as no spedfir 
punishment is prescribed by the Cod 
stitution, Parliament is free to give * 
nominal punishment or no punishment 
at all.

Shri Kunte: Any way you are pro
viding for some sort of punishment, 
even if it la a warning. It might not
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be valued in rupees, annas, pies. But 
if you concede it is an infringement, ii

national is able to vindicate his right 
;md prove that his fundamental right 
is being infringed, he ought to be com
pensated, if not in rupees, annas, pies, 
by some other method.

Shri K. Santhanam: I am presuming 
that when Parliament makes a law ol 
indemnity it will take into account 
I hose aspects an<j see that the dignity
of the fundamental rights is respected, 
while the people who did it for public 
purpose are reasonably protected.

Shri Kunte: I accept your presump
tion. But the basic question which I 
am asking is whether the Parliament 
has, under any article of the Constitu
tion, a right to pasa such an indemnity 
Act.

Shri K. Santhanam: That again is a 
dihicult legal Issue which I do not 
think we can argue out bore.

Shri Viswanatha Menon: Could you 
explain why you prefer referendum to 
a Constituent Assembly?

Shri K. Santhanam: What do we 
mean by a constituent assembly? A 
body elected by adult franchise. Th<? 
Lok Sabha is such a body. Such a 
body will decide only by its own 
majority. But if the Lok Sabha hag to 
decide anything, it has to be done in 
consultation and co-operation with 
ftajya Sabha: unless the two bodies 
agree, there cannot be any law. There- 
lore, a Constituent Assembly, by my 
test will be a less effective body to 
protect the fundamental right* thafl 
the present Parliament under the pro
cedure laid down in nr*Me 308. Unless 
we give a superior machinery, there is 
no purpose in saying that we are con
forming to the judgment of the Sup
reme Court and yet make it much 
easier to restrict or infringe the fun
damental rights.

Shri VlfwmtthR Moioat Bo you 
think that referendum will be a sap** 
rior machinery?

Shri K. Santhanam: It is always 
considered a superior machinery in 
constitutional law, because it is decid
ed by the people themselves as $ wholt 
body. If really 200 million people are 
convinced that a particular amend
ment of the Constitution is necessary, 
then, whether any particular individual 
considers it right or wrong, I cannot 
.see any higher authority for deciding 
it. *

Shr| K. Chandrasekhar an: Do you
think that Parliament has got the 
power to amend article 358 of the Con
stitution?

Shri K. Santhanam: It can amend
any article except those included in 
Part III.

Shri K. Chandrasekharan: Article
358 applies and touches upon provi
sions contained in Part III of the 
Constitution. Do you agree that Par
liament has power to amend that part 
of article 358 of the Constitution?

Shri K. Santhanam: Yes.

Shri K. Chandrasekharan: The pro
visions contained in articles 358 and
359 of the Constitution are not in 
derogation to what is contained in 
Part III of the Constitution and will 
not be affected by article 13(2) ; that 
is, any action, legal or executive, taken 
by Government under articles 358 or 
339 will not be affected by article 
13(2).

Shri K. Santhanam: That is quite 
correct.

Shri K. Chandrasekharan: So, the
difficulty that has now arisen on ac
count of the Supreme Court judgment 
is that in article 13(2) the word 'law ” 
includes a Constitutional amendment 
and if article 13(2) is amended to 
state that in article 13(2) the word 
“law" would not include a Constitu
tional amendment, the difficulty would 
be resolved.

Shri K* Santhanam: I am afraid,
you have not got my point. What I
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have said is that in article 13(2) the 
word ‘law* cannot Be anything but a 
Constitutional amendment because 
only a Constitutional amendment <$n 
affect any article of the Constitution. 
Therefore article 368 is not applicable 
for the amendment of any article in 
Chapter III and a pain we are in a 
vicious circle.

Shri R. Chandrasekharan: I would 
request you npt to. mix up the question 
of power to amend heje I am just 
asking whether the di&cylty pointed 
out by the Supreme Court will be 
resolved if art£<?le W 2)̂  cpuld be 
amended—in what manner, we shall 
:see—to state thqt in article 13 (2> the 
word "law* would, not include a Con
stitutional amendment

Shri K. Santhanam:Jf ft dpe*. j*ot 
include a Constitutional ajn^ndmeat, 
n has no m m ing and . article 19.(2) 
becomes altogether superfluous, find 
meaningless* I f  you omit article 
13(2), much stf the objection of the 
Supreme Court will go. Bi*t it should 
be through a valid ftmendznent a$d 
you cannot have a vali<j am^lment 
of article 13(2) under article 368.

Shri 1C. Chandrasekharan: Jhe
Supreme Court, in.tfie majority judg
ment, has suggested tj&at a v*Ud 
amendment of articlf 13(2) or qf any 
provision contained in Part III cfin be 
had through a Constituent Assembly.

Shri 1L Samthanani: was a sug
gestion thrown by Justice HJdayat- 
ullah; the majority has not accepted 
it. It has not proposed it; ft Has not 
even positively suggested it.

Shri K, ChanAraaeklUran: The majo
rity judgment has stated on 38, 
paragraph 2,—

‘"Firstly, this visualises an ox* 
tremtfy unforeseeable and extra
vagant demand, but even If such 
a contingency arises, the residuary 
power of Pifliament may be relied 
upon to call for a Constituent 
Assembly for makixjff a new Con
stitution or radically changing it”

So, the^piaj îty.j.yi^gmient.. basindi- 
catfid vHat Mr. Justice HicJayatuliah 
has specifically stated that.

■Shri K. Santhanam: But I do not
agree with him.

Shri K. Chandrasekharan: You &>
not aigree that a Constituent Assembly 
can be convened.

®br| K. Santhanam: Not that it 
cqnnot be convened but it i$ i)$t a 
suitable instrument for an amendment 
of t£e Constitution.

Shri K. Chandrasekharan: Do you
agree that a more representative 
forum cannot be had than the Mem
bers of th  ̂ two Houses of Padi^me^t 
sitting together because Hojuse is 
dlrept]y elected and the other 6 ou$€ 
is indirec’ly elected? I axp pnatye to 
visualise a more defXQcratlc forups 
than the, Houses of Parliament sitting 
together for this purpose.

Shri 1L. £iutthanam: I can visualise 
a more democratic forum, namely, 1 
the present electorate for ttie Presi
dent. A body consisting of all t£e 
Members of the State Assemblies and 
Parliament will certainly be a much 
more Effective forum than this.

Shri K. Chandrasekharan: I would
like to add f  prov^o. to r̂hat I s îd, 
that is, tlie two Houses of Parliament 
sitting together constituting itself into 
a Constituent Assembly and the 
amendment to any provision in Part 
in  of the Constitution being circulated 
to the States, with half the number of 
States concurring.

Shri K. Santhanam: That wfll £ r - 
tainly be Utter than the present posi
tion.

#  : irjfar t
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Shri L  Santhanam: Any act applies 

only to the future unless it is made 
retrospective. Therefore, this Bill is 
essentially intended for contingencies 
when an amendment of any article of 
Part III may be necessary. Therefore, 
in that way it is quite relevant and 
necessary.

Shri Nath Pai: I should like to thank 
Shri Santhanam because listening to 
his very cogently and lucidly put argu
ments I have been able to facilitate 
my own understanding of some of the 
ancillary issues which are coming up 
as a by-product of my amendment. 
The three main points which he raised 
are these. Firstly, he said that we, 
meaning the Constitution framers, did 
not intend to exclude any part from 
the purview of article 368. He can 
perhaps modify it, but I was taking 
down when he was speaking because 
I attach so much importance to his 
views.

Shri K. Santhanam: You are entire
ly correct.

Shri Nath Pai: The second point
was that the word 'law* in article 13 
does not mean ordinary law but only 
Constitutional law. May I submit that 
the Supreme Court itself—since you 
have said how important it is for us 
to attach the highest importance to 
the views of the Supreme Court—has 
interpreted not once but on several 
occasions the word ‘law’ in article 
13(2) to mean the ordinary law of 
the land. This is not an interpreta
tion which I or those who agree with 
me are trying to impose on the word. 
The article itself in clause 3(a) give* 
the meaning to the word, namely,—

“ law9 includes any Ordinance,
order, bye-1 aw, rule, regulation,

notification, custom or usage 
having in the territory of India 
the force of law;”

There are two interpretations given.
I submit to you, therefore, that this 
is a view which can be different. You 
hold that ‘law’ means not only ‘ordi
nary law*.

Shri 1L Santhanam: What I mean is 
this. 'Law' may mean anything bin 
to the extent that it applies to ordi
nary law, it is superfluous and mean
ingless because by no stretch of imagi
nation can any ordinary law affect an 
Article of the Constitution.

Shri Govinda Menon: I can poini 
out tha. in Article 31 itself, the word 
‘law* has been used as 'ordinary law’ .

Shri K. Santhanam: In Article 31. 
'law* can only mean 'ordinary law' 
because if an ordinary law infringes, 
then you go to the Supreme Court 
for a writ. Here, an ordinary law 
cannot abridge or expand the funda
mental rights. That is the point that 
I am making. Not only this article 
you can take any Article. The 
Supreme Court did not visualise the 
operation of ordinary law in respect 
of an Article of the Constitution.

Shri Nath Pal: I will read this out 
for him, Mr. Chairman. I am not 
contradicting him, I am only trying to 
understand him because an hon. wit
ness is invited not to be con radicted 
but to be benefited by his views. I 
am reading out the view of the 
Supreme Court itself:

“We are of the opinion that in 
he context of Article 13, law 

must be taken to mean rules and 
regulations made in exercise of 
ordinary legislative power and not 
amendments to the Constitution 
made in exercise of the consti
tuent powers of Parliament.”

Shri K. Santhanam: Then, in that 
case, it is entirely superfluous, for, it 
is an impossibility, it is an impoesi-
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bihy for any rule or anything to 
infringe an Article of the Constitution; 
it becomes automatically void.

Shri Nath Pai: I have just pointed
out to the learned witness tha: this 
view is taken by the Supreme Court.

I will now proceed to the third 
point You submitted that it is not 
in national interest to shut out the 
courts from examining the reasonable
ness or otherwise of any act or 
measure. I wan: to submit to you that 
this is rather unfair because nowhere 
are we trying to oust the jurisdiction 
of the Supreme Court or any High 
Court. It is conceivable as Mr. Patil 
pointed out in his ques ion that if this 
Amendment is passed, the Supreme 
Court might strike it down----

Shri K. Santhanam: Hitherto, except 
Amendments 1, 4 and 17, the main 
purpose of o her amendments has been 
to exclude the courts from examining 
the compensation or other regulations 
regarding agrarian legislation. Except 
for the shutting of the jurisdiction of 
i he courts, no amendment of funda
mental rights is needed at all for any 
other purpose. It is only when we 
want to shut out the courts from 
examining the reasonableness of an 
act or justice, e c., we have to because 
that can be done only by a Constitu
tional amendment; an ordinary law 
cannot shut out the jurisdiction of the 
Supreme Court because under the 
Constitution it has got absolute juris
diction unless the jurisdiction is shut 
out

Shri Nath Pal: Based on the prac
tices of the Executive, such an appre
hension is legitimate to a certain 
extent; I would submit that to you. 
But where do you find the justifica
tion for your apprehension in my 
amendment, even remotely? Mr. 
Chairman, I would like to have your 

f  attention. Mr. Santhanam now con
' oedes this. His third point was 

national interes . Tn that submission 
he has said that it is not in national 
interest to shut out the courts from 
examining the reasonableness or

otherwise of any act or measure. But 
after I have pointed out to him, he 
agrees that this criticism does not 
apply to my amendment.

Shri K. Santhanam: I am sorry, it 
applies to the extent that it permits 
any amendment of fundamental rights. 
My argument is that an amendment 
of fundamental rights is likely to be 
needed only to shut out the courts. 
Because your amendment permit? 
amendment of fundamen al rights, to 
that extent, it is intended ultimately 
for the purpose of shutting out the 
courts.

Shri Nath Pal: Before even taking 
advantage of my amendment, if the 
Executive brings a measure curtailing 
t\\c fundamental rights, would that not 
go to the Supreme Court? Is it over
ruled at all? Is not the Supreme 
Court competent to make a judgment 
on my amendment?

Shri 1L Santhanam: If the Supreme 
Court rules out this amendment, then 
there is no point. All your labours 
will be wasted.

Shri Nath Pal: What I say is this. 
This Bill does not in any way try, in 
the remotest possible way, to infringe 
on he authority or the competence 
of the Court

Shri K, Santhanam: I only said that 
it is in national interest that the funda
mental rights should not be hereafter 
amended. Further amendment will 
mean shutting out the courts. That 
was the general point I made.

Shri Nath Pal: The eminent witness 
disagrees with the Bill, but if at all 
we are going to pass it, he makes some 
useful suggestions. That shows the 
fairness and objectivity befit Ing the 
person who helped in framing the 
Constitution. He says that In Article 
368 it was misunderstood and, there
fore, suggests incorporalng the clause 
•Notwithstanding anything contain
ed___’ etc. That i# a good sugges
tion; I would examine It. You matte 
a very useful suggestion. You say
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that any amendment of the funda
mental right* should be subject to 
ratification by the majority of 
State#___

Shri K. Santhanam; You start the 
proviso by saying, “Any Article in 
Part in etc., etc/*.

Shri Nath Fat: You suggested a vety 
important thing. This is an argument 
which i want the Committee, those 
members who disagree, to t>ear in mfaid 
became the Idea of Constituent 
Assembly as something superior to 
Parliament has been brotttffit out. In 
reply to a question by Mr. Chatterjee, 
you agreed that legally the Constituent 
Assembly Was not even half as repre
sentative as Parliament. Even a Con
stituent Assembly constitute  ̂ on the 
basis of universal adult franchise will 
not have the clietfts which the Parlia
ment has becatise the Constituent 
Assembly will be amending the Con
stitution by a simple majority, with
out two-third majority, without going 
to the States, and ifs representative 
character being lirilited, you do not 
agree with the idea of Constituent 
Assembly. Do I understand you 
correctly?

Shri K. Santhanam: Yes.

Sfirt Nath Pai; Finally, the Con
stitution of India, according to me, 
is not being amended by us. I want 
you to carefully follow my sufrnisaion. 
The Constitution of India stood in one 
form nbt as we interpreted it but as 
the highest interpretive boifly, th* 
Supfeme Court, interpreted it. Till 
the 26th February, 1967, the Constitu
tion of India gave Parliament, accord
ing to the Supreme Court, the power 
to amend any section. By a judg
ment of five versus four, this power 
of Parliament has been amended by 
a body which is not supposed to amend 
the Constitution, the Supreme (Sourt. 
I submit to you that we are not try
ing to amend the Constitution, we are 
trying to restitute the Constitution in 
its pristine glory. The Constitution 
has been amended fcy the Supreme 
Cfourt. I am trying to restitute the 
Constitution as you gave it to us.

Shri K. Santhanam; This is not the 
procedure for restitution. The 
Supreme Court has made the judg
ment; even if it is by a majority of 
one, that is the law factually, and 
that law stands until the Supr&ne 
Court itself revises. If you simply 
say that your Bill gives an Oppor
tunity for thet Supreme Court to revise 
its judgment, I have nothing to say; 
it may or may not.

Shtf Nath Pal: Do you agree that 
till 36th February, 1967 under the two 
judgments, one majority and the other 
unanimity, Supreme Court held that 
Parliament has the power. For 
20 years the law of the land was this. 
One day the Supreme Court changes. 
Do you agree?

Shri K. Santhanam: That was the 
law of the land.

Shri Math Pai: How the law ha5
changed?

Sjuri Santhanam: This happened 
in, the U'S’A* So long as Supreme 
Court is the interpreter of the Con
stitu te  whether it is right or wrong 

"if it changes, it changes. If you a*e 
the siipreme authority if you* change, 
can anybody say, for 20 years this was 
the Constitution, why do you change. 
Therefore, for good or for evil, they 
have given their judgment. You have 
to take it for what it is worth*

Shri Nath Pal: You agreed in reply 
to Justice Mulla's question that it is 
the people of India who are the sole, 
the beginning of the sovereignty of 
the country. Except the case of 
Athens where people exercised sove
reignty direct is there any case where 
sovereignty can be exercised except 
through the instrumentality of legis
lature?

Shri k. Santhanam: It happens in 
Ireland, in Switzerland and in Aus
tralia. It is the people who emrdj? 
that sovereignty in the matter of 
intendment of the x Constitution. 
Parliament there can on|y submiithe 
issues to the people. They cannot



23
decide anything about the amending 
of the Constitution. Referendum is a 
thing which exists in many countries.

Shri Nath Pai: It is very interest
ing; but not in reply to tin* quesion. 
If people are sovereign, how on earth 
could they exercise it except through 
the instrumentality of parliament? 
A hens can do it directly as the whole 
population is only 30,000. They direct
ly constitute the assembly and pas.?
I he law. Parliament is created by the 
people; it is the symbol of people’s 
sovereignty.

Shri K. Santhanam: It is only a
.half ti'uth. People may exercise sove
reignty in federal democracy through 
Parliament only to a partial extent. 
I n  America they do it partly through 
;he President and partly thrbugh the 
State Legislatures and the executive 
authorities. Sovereignty is divided 
among different authorities. Parlia
ment is only one of the authorities 
exercising sovereignty. There is no 
complete delegation of people's ptfWer 
t o  Parliament anywhere, it is onl£ 
n unitary constitutions like Great 

3 ri ain that, PftrliaWfent becomes the 
sole repository of the sovereignty of 
the people.

Shri Nath Pai: You are a signatorv 
to the Constitution. There it is stated: 

We, he people of India". You repre
sented less than 28 per cent of the 
people of India at that tiirie. Still 
you called yourself The people of 
India*. I am not challenging that 
legally. I am an adult Indian who 
fought for Indian independence who 
was not represented there. We, the 
people; meant a small body of good 
citizens. You represented Indian 
patriotism; you represented democracy.
I agree with you there But tht 
people Of India have not been given 
a chance about thg Constiutioit 
Parliament is fttr more representative 
of the people of India thari the Con
stitution. Do you agree with me?

Shri K. Santhanam: You cannot go 
the source of Rishis and many 

t̂her things. You can’t call it pre

sumptuous that we cailed ourselves as 
The people of India’. It might have 
been constitu ionally more appropriate 
if we had a procedure for Referendum 
and had it ratified by the people. We 
presumed that all our successors would 
respect the Constitution as it were.

Shri Natfi Pai: Thank you very
much.

>Ir. Chairman: In Ar:icle 31-A it is 
.stated 'Notwithstanding anything con
tained in article 13, no law providing 
for (a) the acquisition by the State 
of any esta e or of any rights there
i n . . . ” etc. If you take this into con
sideration, the word ‘law* is used in 
several places. All these indicate, 
laws in A r t J )  is ordinary law.

Shri Hu Santhanam: It is ordinary 
J a w .  When ConStitu ion empowers 
Parliament to do something. It can 
function through ordinary law. In 
13(2) it is for amending the Constitu
tion.

Shri Govinda Menon: Notwith
standing anything contained in Article
15. .

fthri 1L Santhanam: ‘Notwithstand
ing anything’ that is what I wanted 
you to put. Even if it restricts the 
fundamental right that ordinary law 
will prevail. Even that ordinary law 
may go contrary to Article 13. By 
virtue of this article it will prevail.

Shri Govinda Menon: The intention 
in introducing Article 13(2) was this. 
Th&t is, to make it clear that the 
Supreme Hourt and High Court ot 
India haw the power which Justice 
Mairshal c< tended, in the early cases 
of striking down law9.

Shri K. Saathanaai: It would hive 
the power without Article IS.

Shri Nath Pai: That is a matter of 
abundant caution.

Shri It  StatlUiism: Rule of inter
pretation has to preitaile that every 
article has a rtteenWIT tod purp«we and
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that it is really not superfluous or 
meaningless.

Shri Govinda Menon: Justice Kama 
has said that it is by way of abundant 
caution.

Shri A, P. Chatterjee: II Parliament 
could be given power to amend even 
Part HI of the Constitution, what is 
there to be afraid of? You framed 
the Constitution. You have given 
power for suspension of Part III in 
Articles 358 and 359, namely to Presi
dent, advised by the Cabinet. If you, 
as framers of the Constitution, would 
give the power of suspension—the 
most valuable right in Part III—to 
executive namely the President, aided 
maybe, by a small cabinet, why are 
you afraid of giving the power of 
amending Part III to a Parliament 
elected on Adult franchise?

Shri K. Santhanam: The reply »s 
simple. We thought emergency would 
be maintained only when there i& 
actual invasion or civil revolt. We 
did not contemplate the continuation 
of emergency during normal times. 
But here the amendment of the funda
mental rights is for normal times and 
for all time. Once you amend it, it is 
for all time. Suspension for a limited 
time is not comparable with a com
plete extinction. Parliament can 
introduce a Bill saying that Aricle 32 
is hereby repealed. That will be one 
of the powers given, if Article 32 is 
repealed, then you cannot go to 
Supreme Court; you cannot enforce 
fundamental rights. Do you think that 
by two-thirds majority Parliament 
should be given the power to repeal 
Article 32 or the power to say that 
by a simple Bill Par4 ITT of the Con
stitution is repealed? Do you want 
Parliament to have power to say that 
Part III is repealed?

8ViH A* P. Ctotterjee: Do you or 
do you not agree tha* if the President 
is s«ti«fled that an emergency exists, 
then ur>d*r ArtioV 358 and Article 
S&G he hM the power i*
effect to repeal Part ITT?

Shri K* Santhanam: Under that, the 
operation of Article 19 is suspended 
and other articles of the Part can be 
suspended by a Presidential order. 
Therefore, he cannot repeal them. He 
can be said to repeal them tempora
rily in the sense that he can keep 
the emergency going on indefinitely 
and that is what they are doing.

Shri A. P. Chatterjee: Therefore it
is your evidence that the Executive 
can be given the power of suspend
ing, for whatever period they like, 
certain valuable rights given in Part
in?

Shri K. Santhanam: That is not my 
view. I do not want to give them 
this power.

Shri A. P. Chatterjee: Have a look 
at Article 352. it does not give any 
time limit to the declaration and 
operation of emergency declared by 
the President.

Shri 1L Santhanam: That is 00 un
fortunately.

Shri A. P. Chatterjee: It is on the
satisfaction of the President that an 
emergency exists,—do you agree that
it is not justiciable?

Shri K. Santhanam: I agree that it 
is a mistake.

Shri A. P. Chatterjee: I am not
asking you to say whether it is a mis
take or not. If it was a mistake, then 
it is for the people or the represen
tatives in the Parliament to amend 
the Constitution. I am asking you 
this in your capacity as one of the 
framers of the Constitution. When 
you framed the Constitution, it did 
not strike you that you gave the 
power to suspend fhe fundamental 
rights to the Executive. It did not 
strike you at all that it was a dange
rous thing?

Shri K. Santhanam: You are not
irrect in saving that we gave it to 

the Executive because the proclama
tion of emergency has to be ratified
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by Parliament. H it is not ratified, 
ifae proclamation will come to an end, 
When the Parliament ratifies the pro
clamation, the power of suspension 
accrue* to Parliament, not to the 
Executive. Till Parliament cornea into 
the picture, the Executive has that 
power. As I have already said it was 
considered to be a power only for 
emergency, not for prolongation under 
t he cover of emergency and that 
Article has been framed too widely 
far which I blame myself.

Shri A. P. Chatterjee: You are not
quite correct in saying that because 
the proclamation is ratified by Parlia
ment the suspension of fundamental 
rights is made by Parliament Accord- 
jag to Article 359 there has to be an 
independent Act of President in order 
to suspend the other fundamental 
rights and that is not to be ratified 
by Parliament. Bo you agree?

Shri K. Santhanam: If the Parlia
ment ratifies the proclamation, the 
President can function under Article 
359. Without the ratification by Par
liament, the President could not func
tion under that Article.

Shri A. P. Chatterjee: The next ques
tion which I would put to you is this: 
You have said that the Constituent 
Assembly would not be a proper 
machinery, if I have understood you 
♦■right. But if the Constituent Assem
bly is elected on the basis of a par-. 
ticular issue like the amendment of 
the Constitution Or a part of the Cons
titution, don’t you think that the re- 
presetatives sent by the people will 
'be more conscious and aware of the 
issue than a Parliament based on adult 
suffrage and elected to deal with seve
ral problems, some of them known 
and some of them unknown?

Shrft K. Santhanam: Technically what 
you say has got some substance. Alt 
as you know, these things are done 
tinder high emotions. A single Party 
in a moment can sweep the polL The 
Costiiuent Assembly is elected On the 
basis of persons and not on the besi* 
of issues. These elections are made for

people not on issues. Therefore, if 
only issues are put forward, then per
sonal considerations would not come 
into the picture as in the case of Goa# 
for instance. If the decision was left 
to the Constituent Assembly, then the 
result in that case would have been 
quite different. Then candidates, rivals, 
parties, etc. would have come into the 
picture, not the issue. The idea of 
electing people on the basis of issue* 
is indirect and not effective. People 
are elected on the basis of personali
ties—at least as much as on the basis 
of issues. Therefore, if anything is 
to be done, educate the people rather 
than having elections for the Consti
tuent Assembly which is a more costly, 
roundabout procedure than the refer
endum.

Shri A. P. Chatterjr* Would not 
the difficulty which you have now in
dicated be obviated if n Constituent 
Assembly was convoked on the bad* 
of proportional representation?

Shri K* Santhanam: I can devise a 
procedure for a Constituent Assembly 
with 2,000 members and all kinds of 
restrictions about representation, etc.
which may be better. . . .

Sfcri A. P. Chatterjee: You are not 
answering my question. Would the 
difficulty indicated by you—a single 
party sweeping the polls and emo
tional upsetting—be obviated if a 
Constituent Assembly is convoked on 
proportional representation?

Shri K. Santhanam: Proportional 
representation, I suppose, will be of 
single transferable vote. I think it 
will be very difficult in our conditions 
to operate.

Shri A. P. Chatterjee: If possible, 
would it be better?

Shri K, Santhanam: Even then, my 
view is that it won’t be as good a* 
two distinct chambers which have to 
approve by a two-thirds majority or 
absolute majority. If you put in the 
constitutional law that it will be dooe 
by two-thirds majority and if all the
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other checks are also introduced in 
the Consutupnt; Assembly, thfcn it ropy 
be a substitute, but I dpnot see bpw 
it can oe a better substitute than the 
present 36$?

Shri A, P. Chatterjee: The next 
question which I would put to you is 
this. You seem to be a little ena
moured—excuse roe lor the expres
sion—*pf the power that hg& been 
vested in the Supreme Court <>f inter
preting the Constitution. You jcaqw 
th t̂ tftere are certain Constitutions 
where the power of interpreting has 
been given to Parliament.

Shri K. Santhawgm: Ye& for inst
ance in USSR and Switzerland. 
France was also cited.

Shri Q^vinda Menon: That is only 
for amendment.

Skrl l  F, Ohattevfee: TKerefoie, 
you wild agree that the fundamental 
concepts of democracy are compatible 
with the provision of power of inter
pretation of Constitution being vest
ed in the Parliament and not in the 
Supreme Court?

Sh*l K. Sentfcaeaw U is quite com
patible without any Constitution at all 
as in the case of U.K.

Shri A. F. Chatterjee: With your 
great learning, would you be correct 
in saying that U.K. has no Constitu
tion. It is said that in the UJK. there 
is one bundle of constitution in seve
ral constitutional Acts.

Shri K. Santhanam: There are. But, 
if you put all the Acts together, they 
don't farm the Constitution. For 
instance, there are executives and 
other things. Much of the British 
Constitution is in the form of con
vention  ̂and traditions. You cannot 
c*U it a.Consytntion.

8k*i A. P.CiuKeci*: Do you 
that fundamental canoept of dw o-

cracy is compatible with the right of 
the Parliament?

Start SaatlujuiB. It is compatible 
if- it in not a written Constitution. But. 
it wowM not he compatible if the 
federal Constitution is to be a written 
Constitution and if there is to be late
ness and justice, only interpretation 
by an impartial body is compatible if 
there is to be a written constitution.

Shri A. Chai^erj«e: My last
question is this. As you have *een 
the Supreme Court has struck dawn— 
not really struck down—.but declared 
as ultra wires—the Seventeenth 
Amendment because it violates Article
13, sub-article (2) of the Constitution.

Shri K« San Ulan qro: I think it has 
been allowed to stand.

Shri A. f ,  Chatteriee: The Supreme 
Court have Baid that amendments of 
tfcw Constitution have to pass the test 
of Article 13, sub-article (2).

Shri Nath Pai: Hereafter.

Shri A. P. Chatterjee: I accept the 
amendment ‘hereafter’. Mr. Chandra- 
sekhraxn also said something about 
Article 13. But, I shall put that in a 
rlitfrrmt way. See Article 13(2) and 
130^. 13(3) (a) says:

“ ‘law’ includes any Ordinance.
order, bye-law, rule, regulation.
notification, custom or usage hav
ing in the territory of India, the
force of law/'

If it is put thereafter in this way— 
“but does not ftny amen4men^
oi the Constitution,!* that* the basis of 
the judgment ot the Supreme Ctfurt 
would go* Do you agree with me?

S h tiX  Sm thM W  Of course, if 
it .flpes *not inolude amandment of the 
Constitution, there would b€ no basis 
for t ie judgment

ShciA. F. rhatterim' But the basis 
of the judgment would gpu In this 
context I a&k you thk question. Will
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I there be any difficulty in amending 

Article 13(2) in that way?

Shri K. Santhanam: Yes, please.
The whole point is whether procedure 
in Article 368 is applicable to any 
article of the Constitution including 
those in Part III. If it is applicable 
to any article of the Constitution, 
then, Part III you may make it appli
cable to 1&(£) also. If It is not appli
cable 13(2) cannot be amended.

Shri A. P. Chatterjee: You are mu
sing my point. For example, in Mr. 
Nath Pai’s Bill, there is provided 
another section saying that ‘law* in 
Art. 13(3) (a) includes such and such 
but does not include amendjn^nt of 
the Constitution. Would that be 
ail right according to you?

Shri K. Santhanam: If Article 18
can be amended it will be alright. 
If it cannot, this amendment will 
have no effect.

Shri A. P. Chatterjee: I do not
understand why that will not do.

Shri K. Santhanam: Because Arti
cle 368 is npt applicable to amend it. 
Yqu can do that only if the Supc^me 
Coqrt can supersede the present 
j.udgnjeqt,

8hgj A. P. Chatterjee: Tbe 6upcfcffie 
CourjLhas stated that under Ajticle 
36? you camtQt amend the ftuwiaroen- 
tal rights, tt is net applicable to 14. 
15 or 16.

Shjri 15. &wthfn»m: No, no. It
applies to every Article of Chapter 
III.

You just see how it starts.
J "

Shri A. P. Chatferjee: Part III 
with Fundamental Rights in 

general,, TTiat also, deals with funde- 
, mentai rights'

K. Ŝ aitluinaw: ISC?) deals
fwndamen^l xigbis a»A no la\y 

c ?̂ It b^ca t̂e it is pj|$t at
OUr It only ap

plies tQ any abridgment oi fundamen
tal right*. The otbar article in that 
Chapter must be deemed to be all 
parts of the fundamental rights.

Shri A. P. Chatterjee; According to 
you Parliament cannot amend Arti
cle 13(2). That is the opinion.

Shri K. Santhanam: Yes, please. 
That is the stand of the Supreme 
Coyrt.

Shri Tepneti Viabwanaihant: Your
opinion is .that Article 368 is of no 
use to amend the Constitution.

Shri S. Santhanam: I don’t say
that. Article 368 is no use to amend 
the fundamental rights. In accord
ance with the ruling of the Supreme 
Court, yqu can amond any other 
article of the Constitution by the pro
cedure of the Article 368.

Shri Sennet* Vby im U m : You cay
that 368 is not marajy a procedural 
section but also a section to amend 
the Constitution. There was a view 
expressed that 360 is only a procedu
ral section and is not giving substan
tial power to amend the Constitution.

Shri K. SaaJuuiam: That is not 
my view.

Shri Tenneti Viewanatham: Then
what is your view?

Shri K. Santhanam: According to
a reasonable interpretation of 19(2), 
368 will not be applicable to. Part
III.

Shri Temaeti Vfowanatbam: In
this Constitution, ihece are several 
articles which are mentioned either 
in Part III or in the Proviso to Art. 
368. Take for example Art. 124, 
Chapter IV— the Judiciary, the 
Union. If ‘his amendment, as pro
vided in the present Bill, is passed 
then the Parliament has the power in 
abrogating 124 and other sections.

ShtfH, I think that if
this BUI is passed, it may remedy
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the objection that Art. 368 does 
not confer part of amendment and 
is only procedural  ̂ Art. 368 provides 
specifically for its own amendment 
through the longer procedure. As 
toon as this is passed, this will have 
to be sent to the Legislatures. Then 
its actual application will be to all 
articles other than those contained 
in Part III.

Shri Tenneti Viswanatham: But, 
why do you say that certain articles 
cannot be amended while others can 
be amended?

Shri K. Santhanam: I do not
aay. The Supreme Court says that. 
Thera two things—one is the 
procedure and .♦he other is Art. 13(2). 
This, in my opinion, is the real ob
stacle which prevents the applica
tion of 368 to Part III.

Shri Tenneti Viswanatham: Why do 
you put certain powers if you have 
the power for amendment?

Shri K. Santhanam: You are asking
<*4bout the intentions of Constituent 
Assembly.

When Part III was moved, our 
idea was that the fundamental rights 
should not be easily amended. That 
was the basis of the wording of 13(2). 
It was not because our constitutional 
lawyers like Sir AUadi Krishnaswamy 
Iyer, Shri Munshi and Dr . Ambed- 
kar did not know that ordinary law 
cannot amend any Articles of the 
Constitution. When we came to 
Art. 368, they forgot about it.

Shri Tenneti Viswanatham: You
consider this part (Part III) as more 
important than any other parts?

Shri K. Santhanam: Yes, Sir. You 
see Art. 32 Original jurisdiction for 
issuing writs are under 32(2). The 
Parliament empowers the Supreme 
Court to issue writs under Art. 32 
and no other ways. There is a 
separate Chapter What is stated 
here has been specifically expanded 
kto include all bodies controlled by

the Government of India in legal de
partments etc. for the purpose of 
Part III of the Constitution. For the 
purpose of other sections they may 
or may not be included. So, in many 
way* a distinction has been made bet
ween Part ni and the rest of the 
Constitution.

Shri Tenneti Viswanatham: You
think that the rights embodied in Part 
III are more important than, for ex
ample, Art. 124 and subsequent Arti
cles regarding Union Judiciary?

Shri K. Santhanam: That was our 
view.

Shri Tenneti Viswanatham: There
fore, if this amendment is passed, 
namely, that any article in the Con
stitution can be amended by Parlia
ment, it means to say that it gives 
power to Parliament tu repeal the 
provisions regarding Judiciary and 
we can get on without the Judiciary. 
That is the view you are taking?

Shri K. Santhanam: That is the 
view we can take.

Shri Tenneti Viswanatham: for
example, adult franchise—it is not 
one of the things embodied in Part
III. Parliament will have the power.

Shri K. Santhanam: Parliament has 
the power even now, even after the 
Supreme Court’s judgment to change 
adult franchise to limited franchise.

Shri Tenneti Viswanatham: There
fore, Parliament has got the powers 
to stop the courts from functioning 
and possibly take away adult fran
chise also. And, for example, it 
can also repeal Art. 205 regarding 
levying of taxes and Parliament has 
got all these powers. Now when 
Parliament has got all these powers, 
why are you nervous about other po
wers?

Shri K. Santhanam: The reason is 
clear. When the Bill repeals adult 
franchise, we should at least have the 
power to represent and freedom of
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ispeech is very vital. We do not want 
you to .take away our freedom of 

[speech; then it will degenerate into 
[autocracy. So w© want to protect at 
least that If you start saying that 
Art. 19 is repealed, then you can 
do anything.

Shri Tenneti Viswanatham: So
you thought that having provided for 
ccrtain rights in Par.t III, it was no 
longer necessary to say that these 
need not to be amended or these can 
be amended. You were of the opi
nion at that time that when once fun
damental rights are there without the 
fear of being easily touched by oth
ers, it did not matter about other 
things.

Shri K Santhanam: It mattered.
But because even they can be done 
only through a constitutional amend
ment and some of them only by the 
longer process of constitutional am
endment, therefore, this will be consi
dered sufficient safeguard. But they

would not matter so much as the re
pealing of fundamental rights.

Shri Tenneti Viswanatham: They
would not matter so much when once 
these rights are guaranteed. That 
is the reason why you are of the 
opinion that rights under Ptat III 
are safeguarded under the Constitu
tion and there is no implied right 
under Art. 308 to amend Part III. 
That is your view.

Shri K. Santbanam: That is cor
rect.

Mr. Chairman: May I thank Mr.
Santhanam for having come over 
here and given us his very lucid and 
helpful suggestions which I hope 
will be very useful to us?

Shri K. Santhanam: I thank you 
and the Committee for giving me this 
opportunity.

(The witness then w ithdrew)

(The Committee then adjourned)

2444 (E) LS—3.
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(The witness was called in and he 
took his Beat)

Mr. Chairman: We are fortunate in 
having Mr. Palkhiwala, one of the 
eminent jurists, in our midst today. 
He has accepted our invitation to en
lighten us on various problems raised 
by the recent decision of the Supreme 
Court.

At the outset, for your Information 
I may read out the relevant Direc
tion:

,rWhere witnesses appear before 
a Committee to give evidence, the 
Chairman shall make it clear to 
ithe witnesses that their evidence 
shall be treated as public and is 
liable to be published, unless they 
specifically desire that all or any 
part of the evidence tendered by 
them is to be treated as confiden
tial. It shall, however, be ex
plained to the witnesses that even 
though they might desire their 
evidence to be treated as confi
dential such evidence is liable to 
b« made available to ithe members 
of Parliament.”

Since you have appeared before par
liamentary committees on so many 
occasions, you know all this.

The main question that we are dis
cussing here is, in the light of the 
recent judgmenlt of the Supreme 
Court, in order to keep up the cons
titutional structure as it was devised 
by the founding fathers, whether an 
amendment is called for. Thai is the 
wain problem we ore debating today. 
You have spoken and  written on this 
subject and moat of us are acquainted 
^ith your views. We hope that your

approach here would be more cons
tructive and helpful (to the Commit
tee. *

Shri Palkhivala: I am very grate
ful to the hon. Members for giving 
me this opportunity of placing a point 
of view before you. I quite appre
ciate, as you rightly dtated, the ques
tion is whether, having regard to the 
soul of the Constitution, so to speak, 
its temper and unfolding fulkure that 
we are all looking forward to, is it 
desirable, is it in the public interest 
that the Constitution should be am
ended. And the implication of what 
the hon. Chairman told me, and I 
understand that clearly, is /that I am 
not here to tell you whether the 
majority view is right or the minority 
view is right and what are the pros 
and cons . There is the judgment of 
the Supreme Court, which is the law 
of the land, and the only question to
day is should you supersede that judg
ment.

If you will permilt me, may I deal 
with Jthis question in different, speci
fic aspects? First, if you will forgive 
my saying so, I would say the* the 
question here involved mainly is not 
that of the supremacy of Parliament 
so much as ithe question of the future 
of 500 millions.

I think, though we are young as a 
republic, we are mature as a human 
civilization and we have reached a 
stage in our country’s history when 
what matlters is not the aiithority, 
the jurisdiction, the ambit of powers 
of an individual or of a body of men 
but what matters is how beaft to bring 
light tto this vast sub-continent, how 
best to provide for political stability 
and for that degree of balance in the 
constitutional development of the 
country it is essenlftal if this country 
is to remain and survive as a dyna
mic republic.
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I am inclined to think, and I Speak 

with great difference and with great 
respect to ht>n. Members, thalt it would 
lead to a distortion in one's thinking 
if a question of the most far-reaching 
impaiftance, like the presenlt one, 
were to be regarded as a question 
where the main issue is whether Par
liament is sovereign and whettor it 
should have the right to amend (the 
fundamental righits. I think, the 
issues go far deeper than this. Many 
of you must be familiar with those 
lines of Sankaracharya where h# gays 
that we are born and reborn, that we 
die and are born again lying in the 
mother’s womb generation after gene
ration. As I eee it, these various 
generations of politician* come and 
go, but there is an abiding reality so 
far at poliltks is concerned and that 
abiding reality is the Constitution.

All that the Supreme Court decided 
was not that you cannoit amend the 
Constitution buft it said that one peart 
of the Constitution, namely, the fun
damental rights, cannot be amended. 
If One is to regard Jit as a Slight, as an 
insult to Parliament, and if  one is to 
solve this problem in a spirit of pique 
or a spirit of distress in the sense 
that my authority or my right has 
been questioned, I think, perhaps it 
may lead ntit so much to a rational 
answer and settle the question which 
you are considering but to an emotio
nal answer. I think, emotional 
answers have to he avoided in the 
content of an Issue of this character.

So, the first point which I would, 
with great respect, place before the 
hon. Members is thalt the question is 
not one really of the sovereignty of 
Parliament; the real question is: Is it 
for the well-being and for the future 
benefit of this sub-continent that the 
fundamental rights, after the amend
ments that they have already suffered, 
should now remain unabridged? This. 
I respectfully submit, is I the main 
approach to the question.

May I place before you the second 
aspect which is: Itoes this country 
need to have a Constitution where the

fundamental rights are sacrosanct? 
1 am Inclined to think thalt if ever 
there was a country which needed 
some kind of stability about its fun
damental rights, it is the Indian 
nation. The reasons I would enume
rate as threefold. Firstly, I think, we 
Indians are individually intelligent 
and collectively foolish. Frankly, I 
cannot conceive of any naltion which 
has such enormous gifts, talents and 
abilities and which yet collectively has 
made so many decisions which have 
created unnecessary problems ffcr it
self and alienated the sympathies of 
the world. But I shall not venture 
into any field of politics. That is not 
the purpose for which you have been 
kind enough to call me. The reason 
why I said so is just to make good 
my point, which is this.

A nation which is in the nascent 
stages of growth, which is so to speak 
in its swaddling clothes, a young de
mocracy, needs *ome kind of an an
chor and that anchor is provided by 
Ills fundamental rights. One very 
great jurist, Mr. Austin, when he wrote 
on the Indian Constitution, called Part 
III of the Constitution, the Fun
damental Rights, the conscience of the 
Constitution, i would say, yes it is 
the .conscience and I would add, Ht is 
the anchor o* the Constitution, in the 
sense that while the political scene 
shifts and changes, while we are Itos- 
sed about by pressures and counter
pressures, there is some degree of 
stability given to this country with its 
shifting policies, i)ts varying creeds and 
its diverse ideologies. It is the ballast 
in the ship, the stability which enables 
the ship to go on despite ithe storms 
and the stresses which beset it from 
every, direct Jon.

The second reason why I think 
this nation, more than any oither, 
needs stable fundamental rights is the 
wide, diverse ideologies and doctrines 
which we are pursuing and quite 
rightly because out of this crucible in- 
;to which we throw our dogmas and 
creeds the truth will one day ultimate
ly emerge. As Justice Holmes said, 
the great power of truth is to stand
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>the test of the market place. You 
can go to the market place, the com
mon people, agitate youir point of 
view to see whether it is accepted. 
This ig the one country where in one 
part we have Communism as the 
system of government, in another 
part socialism, in a third part a more 
rightist government etc.; in other 
words, in the same country you have 
the whole gamut of political creeds, 
not only expressed as a matter of 
freedom of expression but practised 
e> a matter of governmental action.

In a sub-continent where you have 
got this tremendous divergence in 
creeds an£ ideologies it is very essen
tial that all of us agree on eome etable 
fundamental principles which we say 
we shall not t̂ransgress in trying to 
translate our political doctrines into 
action. So, the greet advantage oi the 
fundamental rights is that it enables 
the country to remain united In one 
basic thinking of constitutional law 
while at the tame time different poli
tical ideologies are practised. This to 
my mind is a tremendous asset and 
we would be rather unwise to throw 
away this bond or cemenit which is 
holding the country together. Believe 
me, I have no doubt whatever in my 
mind as a humble student of the 
constitutional development of this 
country, that if you did not have fun
damental rights and if each State 
were free to develop Sts own ideology 
as it liked, very probably, the bonds 
which are today holding the States 
together, would have been loosened 
long ago. The reason why the Com
munist staltes and the socialist states 
and the coalition states are still unit
ed in one country is that there is a 
basic patotem of constitutional think
ing which holds them together and 
that is no more and no lees then 
Chapter in of the Constitution, ttie 
Fundamental Rights.

So, in this enormous diversity which 
characterises the tmUUrai scene in 
latt* today, this to my mind is of the

utmost importance tthat all parties 
should be agreed on a limiting chapter 
which we call Part IU of the Consti
tution. if we are agreed on that, 
within the limits set out in the chap
ter, we are free to translate our ideo
logies into aotion. But it you remove 
that, you are confronted with a situa
tion where there would be a terrific 
clash, a terrific conflict. Let us make 
no mistake, in the years to come there 
will be a tremendous clash and con
flict between different ideologies prac
tised in different States, which will 
tear this country a* under.

The third reason why, I think, in 
India we need the chapter on funda
mental tights and need it badly as a 
nation, is—let me say Ht in all humi
lity—that we as * nation by end large 
are not characterieed by a strong 
feeling of Justice and fair-play. I am 
very proud of my country and I am 
inordinately proud of my counftrymen. 
I am proud to> the point of being main 
of the intelligence and the superb 
culture of this country. But looking 
round, I must confess (that though 
there are numerous exceptions to 
prove the rule, broadly speaking, we 
do not have a very strong sense of 
justice and fairplay. That is why the 
past systems, (the untouehatoility and 
the are there. It could never 
have survived for centuries if there 
had been a sense of justice and fair
play. But since a sense of Justice and 
fairplay, a desflre to do fee the neigh
bour what we would like the neigh
bour to do to ourselves, a civic virtue 
which will enable you keep your 
street* clean, is not the strong jtoint 
of tthe Indian nation taken as a whole,
I think, this is one country wMdti 
needs that beltat, as I call it, the 
anehor of the fundamental rights.

Having inflicted on you my views 
which I have tried tp express without 
any reserve §0 that you may consider 
them for what they are worth on this 
first point of view, namely, that as a 
nation, I tthiak, we need and badly
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need this kind of ballast and anchor 
in the form of fundamental rights, 
may I come to the second aspect 
which, I think, is equally important? 
Th« second aspect is the timing of 
this measure. What I mean to say is, 
supposing for the purpose of argument 
you hon. Members who decide the 
destinies of 117th of Ithe human race, 
if you reject my first point of view, 
if you decide that Parliament must 
have its sovereignty prevailed even in 
the field of fundamental rights and 
that this nation does not need a Chap
ter on Fundamental Rights, would you 
regard the present time as the appro
priate time for the introduction of 
this Bill? I have the highest possible 
admiration for Mr. Nalth PaL I read 
all that he says with great avidity and 
deep interest. Since he has introduc
ed this Bill, I have no doubt thalt there 
are merits in the point of view which 
underlies this Bill. What, however, 
I would like the hon. Members to 
consider is whether, as a matter of 
timing, at the present juncture of the 
development of this country, would it 
be regarded as a well-timed measure. 
In considering whether it is a well- 
timed measure, may I request you to 
consider the political scene as it strikes 
anybody who looks at it and even the 
man who runs can read (the signs? 
You have a tremendous degree of 
political turmoil. I think, the people 
who are in the political arena are per
haps a little less prone to see the 
signs of the (times than the people 
who are outside the arena. Maybe, I 
am wrong here. But it has always 
struck me that as a lawyer, If I keep 
on practising as a lawyer, I am not 
able to see very often Ithe point of 
view which the layman feels, which 
he himself sees more clearly, than I 
do as a professional man. Perhaps, 
for politicians, the same thing goes as 
it goes for lawyers.

Here is a time when the country 
is practically torn as under by various 
dividing loyalties. Even language 
instead of being a bond becomes a 
topic of discontent and unreal and

disharmony. At a juncture, when you 
find the political turmoil perhaps ait 
a point when even very responsible 
leaders have started expressing a 
doubi whether the Constitution will 
survive, ait such a point in the coun
try’s political development, no doubt, 
the hon. Members will consider whe
ther at such a juncture, it is desirable 
to create another aspect of discontent. 
If I may venture, in all humility to 
express an opinion before you 
gentlemen who are much more quali
fied than I £m to judge the political 
future of the country, I am inclined 
that this is a time when every single 
measure should be taken up to reduce 
the stresses and strains which are 
developing within the community ra
ther than add them. I am inclined 
to think, for example, that if you were 
to ask for a referendum and you were 
to ten the people, “This is your Chap
ter on Fundamental Eights. Are you 
willing that your elected representa
tives should take them away or to 
have the right to take them away?"
1 have a feeling that (the answer will 
be, by a large majority, against the 
proposal to tinker with the fundamen
tal rights.

The ordinary men are sick and tired 
of ceiltain political conflicts and, I 
think, they would rather have stabi
lity in preference to instability even 
if that instability is adtuated by very 
laudable motives and, I believe, the 
fundamental rights are well-calculated 
to give that degree of political stabi
lity which is essential to the political 
growth in this country. Therefore, 
in regard to second aspedt, namely, 
the timing, I venture to submit that 
this Bill, assuming It is well-conceiv
ed, might be deferred to an occasion; 
at a future datef when you have that 
degree of political stability when you 
can apply your mind or divert your 
attention Ito problems of this nature.

Then, you consider the question of 
timing from another point of view. It 
there any pressing urgency for the 
amendment of (the fundamental rights
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which one can conceive of which is 
30 essential at this Juncture, at this 
"point in the country’s development 
that you must overrule the judgment 

: of the largest Bench so far formed of 
the Supreme Court? The Supreme 
Court is intended by the Consti
tution to command the same
degree of respect as the Parlia
ment. The Parliament is supreme
in its own sphere and so is the 
Supreme Court in its own sphere.
1 think, fto the extent respect for the 
Supreme Court is reduced in the pub
lic mind, the natural, the inevitable, 
concomitant will (be that respect for 
law and order, and ultimately for 
Parliament, will be reduced. It is not 
possible to make the polity of the 
country so developed that the respect 

: for one organ of (the State increases 
and the respect for the other decreases. 
Itf more or less, goes in harmony. 
Either people have respect for their 
chosen institutions or th e y  have noit.

! If respect for one decreases, the nor
f niai tendency is that respect for an

other chosen institution equally dec
reases. I am inclined to think that at 
this Juncture, when there is scant res** 
pect for law and order, l(t is desirable 
that nothing should be done which 
would, in *ny way, seek to undermine 
the authority of that instltultion, name* 
ly, the Supreme Court, which has been 
entrusted with (the task of upholding 
the fundamental rights and interpret
ing the Constitution.

The pointt I am urging, therefore, 
that as a matter of timing, I think, 

the consideration of a very very far- 
reaching measure like this should be 
deferred, i cannot conceive of any 
amendment of the Constitution which 
can have a more far reaching effect 
than this one unless one day you are 
going to convert the Republic of India 
into a monarchy or a dictatorship. 
But short of that, it is inconceivable, 
talking only within the realms of the 
Probable amendment of the Constitu
tion. I have no doubt than there will 
never be a more far-reaching amend
ment than the one you have under

consideration. As a humble citizen, 
1 would beg of you to defer considera
tion of a topic like this (till you have 
got a greater degree of maturity 
brought into your legislatures, in the 
electorate and in the political system 
and government of the country.

Having finished with the second 
ajpect, namely, the timing of the Bill, 
may I request you to consider the 
third aspect, namely, the aspect of 
validity. If this Bill is passed into 
law and if the Supreme Court’s judg
ment in Golaknath’g case holds the 
field, are we sure that this amend
ment of the Constitution itself may 
not be declared to be invalid? It i» 
a possibility. You will forgive me if 
I am expressing this feeling a little 
strongly. But I had the same feeling 
when the question of privilege of 
Legislatures was being debaited. I 
have a strong feeling that perhaps the 
time has come to foster deeper 
respect for the Parliament, for the 
Supreme Court, and for the Executive 
rather than take measures one by the 
other where that respect is brought 
down. It is inconceivable that this 
country can have a great future in 
the council of nations if within the 
country itself we are ftrying to do 
things which undermine the authority 
and the prestige of the finest, the best 
the greatest and the highest institu
tions in the land. I had the same 
reeling when I appeared in the Golak- 
nath’s case where the matter was 
decided; I could see the sharp clash of 
opinions; the majority was the narro- 
est possible—majority of one. I am 
also conscious of the fact that, if in
stead °f Mr- x  as the judge you had 
Mr. Y as the judge, the decision In 
Galaknath’s case would have been 
different. But you can equally say 
that if in Parliament instead of Mr. X 
as the Member, you have Mr. Y as the 
Member, Ithe Bill would be defeated. 
In other words, in the realm of cons
titutional jurisprudence, there ar* no 
absolutes; there is no mathematical 
calculus for constitutional engineer
ing; you cannot say in jurisprudence 
that two and two make four; you can-
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not say that the Golaknath's case was 
rightly decided, nor can you say that 
it was wrongly decided. The matter 
is one of approach. As I see it* it is 
a mistake which a layman sometimes 
makes; he wants the absolute, the un
alterable, in law where there is no 
such thing. Much depends on the 
personality of the judge himself. As 
Justice Holmes said: ‘The inarticu
late major premise is the culture, the 
background, of the judge”. The judge 
sees for himself how (things are hap
pening and comes to certain conclu
sions.

What i say is this. We have reach
ed a stage in our country's develop
ment where, if a judgment or a deci
sion is given which we do not like, we 
are tempted (to think that something 
is wrong with the judgment.

If you are going to have a bill which 
will again result in a constitutional 
fight and a further uproar and a fur
ther attempt to supersede the judg
ment in Golaknath's case and then if 
that judgment comes, a further 
attempt thereafter to supersede that 
judgment, «there will not be any end. 
For example, there was the Shankari 
Prasad case where the Supreme Court 
ha& taken a different view. Golak- 
nath’s case overruled that case.

Shri Nath Pal: Sajjaa Singh eaaft 
was also there.

Shri Palkhivala* Yes. Suppose, 
you have another case whore Golak
nath's case is superseded, the battle 
will not end there. In the years to 
come, when perhaps we are all gone, 
there will be a fresh generation of 
liberals who feel 'this: “let the funda
mental rights be there, which are 
above the reach of Party and the 
State and let them be sacrosanct”. 
The wheel will come full circle when 
the decision on Golaknath’s case will

itself be over-ruled or superseded 
The fight is endless.

Having said this, may I sum up what 
I have gaid in posing one question. I 
think, this field oi fundamental rights 
is one (field where, if it is not neces
sary ito change, it is necessary not to 
change. In other words, unless a 
change is imperative and unless it is 
to be loll owed up by certain; concrete 
measures which we think are essen
tial to the country's development, k 
is desirable that the law should not 
be unsettled. For 17 years we have 
had amendments ito the Constitution 
and practically all that was needed 
has been done by way of abridging 
the fundamental rights, so that the 
various reforms the Parliament had in 
mind, ithe State Legislatures had in 
mind, coul£ be implemented. Having 
done all that and the Supreme Court 
having held that all that is valid and 
not to be touched—in other words, 
all the past amendments are valid and 
are to be upheld—is it now necessary 
tor the future to provide the ground 
when, as I was saying, there does not 
to be any pressing urgency to create 
this new conflict between the highest 
legislative body and the highest judi
cial body? If this Bill is enacted, I 
conceive of some consequences— may
be, I am wrong; i am hopeless as a 
prophet in my own life—which may 
be more far-reaching than perhaps 
what some of us may have envisaged. 
Suppose, there was no chapter on 
fundamental rights, what will be the 
attitude of certain States where cer
tain ideologies prevail which are not 
shared by the other parts of the coun
try? For example, let me put before 
you the rights to equality and per
sonal liberty and freedom of expres
sion. That brings me to one point 
here. A lot of this discussion tends 
to get distorted because one has in 
mind ithe right to property. Because 
there is the fundamental right to pro
perty, you cannot have the various 
reforms you have in mind, But un
doubtedly the hon. member8 are aware 
that, apart from that right, you have 
the various other rights which have
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nothing to do with probity—the right 
to equality, the right to freedom of 
speech and freedom of expression, the 
right to personal liberty, etc. Suppose, 
these rights were not there, what 
would be &he situation in the country 
today? 1 conceive of two consequences: 
one is that this constitutional cement 
which is holding the country together 
by providing a kind of common 
platform on which all the par
ties and ideologies meet would be 
taken away from under the feet 
of the nation; the common plat
form on which the communists, 
socialists, liberals, Swatantriteg and all 
other parties meet is the platform of 
fundamental rights; there you walk, 
there you express your views, and 
within the confines of that chapter, you 
express and translate into action your 
ideologies. If that is removed, you 
will h*ve a condition created in the 
country where it will be impossible to 
liold the States together because what 
holds the States together is not money 
or geography or culture—we know it 
to our cost; otherwise we would not be 
lighting for those things that we are 
fighting for. What holds the nation to
gether is a certain intellectual or cons
titutional unity which is, I think, pro
vided by the chapter on fundamental 
rights.

Th« second consequence will be Uiis. 
Vou will be getting certain States 
which pass legislation which will be 
quite inconsistent with the basic human 
rights. You will ask, is it Parliament 
which should decide how far to amend 
fundamental rights and to what extent? 
If Parliament decides not to abridge 
the fundamental rights, the matter end* 
there. Nobody challenges the decision 
of Parliament not to abridge a parti
cular right. The point, if I may »*y 
so, is this. You are by this process 
opening up the flood-gates. Certain 
pressure* and counterpressures will bo 
built up within Parliament, outside 
Parliament, on Parliament, and these 
Pressure will remain and it will be 
difficult to withstand thesn. These 
pressures and counterpreasures arc 
bound to be built up. In this highest

legislative body of the land the** is 
bound to be a situation created where 
States will be fighting, different poli
tical parties will be fighting for an 
abridgment of certain rights in order 
to be able to translate their ideology 
into action. I g0 to certain States. 
1 will not name them I am wonder
ing whether we are living in a coun- 
tr> where there are any fundamental 
rights even. You have these political 
pressures being built up, once such 
Chapters can be tinkered with. Today 
it cannot be done. Nobody can bring 
pressures or counterpmessures because 
of your being powerless to go into it. 
But believe me. if this freedom is 
given to Parliament to take away 
rights, believe me, you are only mak
ing it possible for people who are not 
able to see much ahead, who think 
that the constitution is made only for 
the present generation, and for the 
present political thinking. You are 
making it possible for these groups to 
build up these pressures. How it will 
be abridge, to what extent and to what 
rights, will depend upon who is able 
to exert the maximum pressures. 
Therefore, I would say this, that on 
the whole (a) having regard to the 
state of the country; (b) the present 
timing; and (c) the conditions today 
and the future which we are looking 
forward to, it is, in my respectful 
submission very desirable that you 
might be perhaps well-advised to 
defer consideration of this Bill to a 
point of t*m» when, you feel that this 
type of Bill if passed into law will 
not result in more political unrest in 
the community. Thank you.

Mr. Chairman: We are much grate
ful to you for the socio-economic 
thinking and the background in which 
you have made the various remarks. 
Let us clinch the issue. You made 
reference to Austin's commentary on 
Indian Constitution. He has stated in 
categorical terms how our Constitu
tion-makers have enshrined certain 
things in our Constitution. It is based 
more On consensus and not majority 
of one or minority of one, That
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point he has said. We will keep that 
in view. We who are gathered here 
are not very eager to see that our 
authority to curtail fundamental 
rights is ensured. That is not the 
point. Under the scheme as visualised 
by our Constitution makers a section 
has been inserted. On 3 occasions re
garding one fundamental right, regard
ing property, between the judiciary 
and Parliament certain divergence 
developed, certain tension developed. 
It has culminated in the last judgment. 
Now let ug clinch the issue whether 
while interpreting that section the 
Supreme Court or their Lordships 
were right in putting that interpreta
tion. This is the main issue before 
us. In terms of the Constitution how 
far that view is correct This is 
Number one. Number two is this. If 
tomorrow the issue goes to the Sup
reme Court, they have a reviewing 
authority, and perhaps the next judg
ment of the Supreme court might he 
revising the present judgment. It is 
a judgment by majority of votes. It 
is just possible. We are not eager 
to challenge the authority. There is 
no question of challenge. We want 
to set things right in the light of the 
Constitution as it is framed. Reality 
is a changing phenomena. So I would 
like to know from you whether the 
interpretation of the Constitution is 
right. Every jugdment has socio-eco- 
noandc background. If they have 
erred here or there, is a certain cor
rective called for, for certain correc
tive action? This Bill is an attempt 
at giving the corrective action in the 
light of the Constitution. So, Mem
bers will like to hear from you on this 
specific issue in the light of various 
provisions of the Constitution. Any 
self-evolving constitution can give the 
rights to amend. If you see the amend
ments you will see that that right 
was never light-heartedly exercised 
by Parliament at any moment. So, 
I would like to know specifically on 
this point from you.

Shri Palkhivala: While I appreciate 
the approach that you have brought 
to bear on this question, still, the

question remains. Assuming far a 
moment that in the years to come a 
rorrective will be needed, which cor- 
rcetive Parliament alone will supply, 
i would still beg of you to consider
whether this ffresent juncture in the
nation’s history is the right moment 
when you should try to apply such 
objectives and raise questions of the 
most far-reacing importance. So far 
as the constitutional question is con
cerned. I did not deal with it in my 
little address to the Hon. Members.
I would not say that two and two
means four and majority view is 
the only possible view. The very fact 
that some learned members took a 
very different view shows that a diffe
rent view is possible. But what I fail 
to understand is this: There have been 
certain comments of people like the 
eminent jurist who will Be appear
ing before you a few days later who 
has said in his book on the constitu
tion that the majority view is clearly 
wrong, is productive of the greatest 
public mischief and should be over
ruled at the earliest opportunity. To 
say that it is clearly wrong is in my 
opinion over-stating the case. It all 
depends upon what the approach is. 
If you follow one approach you get 
one answer. If you follow another 
approach you get another answer. So 
far as public good or public harm is 
concerned, is is a question of approach. 
What do you regard as public good 
and what do you regard as public 
harm? There are people and please 
permit me to put myself in that class 
of just being humble citizens and not 
more than that, who feel that this 
country’s future development postu
lates a certain degree of basic civil 
rights which must not be at the mercy 
of any political party, however en
lightened it may be. There are some 
others feeling that this is something 
obstructing the nation’s progress. I 
have very great respect for the other 
point of view. I would like to refer 
to what one great English judge said. 
He said: 'I may be wrong, but I am 
not in doubt*, in the sense that I am 
willing to concede that another person 
may be right and I may be wrong. But 
so far as my own thinking is concerned,



[«raciear that certain basic minimum 
ijghts on the basis of which—you 
will forgive my repetition—all Parties 
can come togethr are essential. Per
mit me, honourable friends, even at 
the risk of taking your time, to ask 
you a question. Do you think any
thing is wrong with that consitutional 
doctrine which says that on this com* 
mon platform all political parties will 
meet, discuss, debate and act? What 
is wrong with that? Suppose you try 
to abridge the right. Some will think 
i hat you should have abridged only 
very little. Others will think that you 
should abridge a little more. The con
flict will go on, on the extent to which 
t he rights must be abridged. Take, for 
instance, the emergency and the con
troversy which wag created by the 
fundamental rights to personal liberty 
being suspended. When in a emer
gency personal liberty was suspended, 
you can realise what tension and com
motion there was in the country. Ima
gine what will happen 10 years hence. 
You are all persons with a certain 
vision and intelligence. I fully ap- 
precate what the honourable Chair
man has said that you have not trans
cended the limits of your power. But 
you are not ever-lasting. The Cons
titution is meant to be permanent 
Twenty years later who knows who 
will be working within these limits, 
what kind of people, how elected and 
with what background and culture. We 
are providing for the unfolded future. 
If somebody asks: “Can you trust
your representatives?” I would say 
“Yes”. If he asks; “Can you trust 
the repersentatives who will come 15 
years later?M my answer Would be, 
“I do not know” . With ail respect, 
my request to you is that you will 
be kind enough not to decide thife 
kind of thing by reference to what 
you know or your own sense res
ponsibility and respect for certain 
traditions, people like the honourable 
members here Btre not going to be 
here for all time to come. You don't 
have a Nath Pai every day. Once you 
leave room open for the future to ope
rate, you do not know what kind of 
Policies will be pursued, how far this 
freedom will be there and how far

the people will be able to express their 
views. Today I can tell you whatever 
I want to. If there is no Chapter on 
fundamental rights after 20 years* it 
is possible that 1 may not be able to 
express my views. There are countries 
in the world where views cannot be 
expressed. Here you can talk quite 
freely. My friends may not agree 
with me. But we have respect for 
each other’s opinion. But a stage may 
come when the basic suib-stratum 
of this fundamental rights may 
be removed. There may come a 
stage when people may not 
have a clear concept what the 
basic rights are. Therefore, while 
fully appreciating that this parliament 
is not likely to exceed or transgrees 
the limits of due, responsible legisla
tion by way of amendment of the 
fundamental rights—I fully appreciate 
that and 1 concede that—I am seeing 
a danger in the years to come when 
future members—no one know's elect
ed how or with what culture- 
wili be able to wield a certain 
power which may be to the detri
ment of the nation.

Slut A. N. Mulla; Mr. Palkhivala, 
I think you are greatly apprehensive 
that if this power to amend the funda
mental rights is given to the Parlia
ment, it is likely to be abused. You 
are more apprehensive of this power 
being abused than the actual taransfer 
of this power to the Parliament.

Shri PalkhlvaU; May I give this 
answer? I would put it accurately this 
way. I am afraid of the power being 
given because of the possible abuse. 
But ag a student of constitutional 
law, I am also inclined to think that, 
apart from the question of abuse, it 
is good for a nascent democracy to 
have some basic rights which must 
endure when generations of politi
cians have come and gone. Therefore, 
on the point of abuse, clearly I am 
apprehesive. But apart from the 
question of abuse, as a matter of in
tellectual thinking and intellectual 
honesty, I cannot hide my feeling from 
you which is that it is good for the
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country, even assuming that there is 
no abuse, that you have a certain 
basic set of principles which will be 
above the reach of Parites and the 
State.

Shri A. N. Mulla; Therefore I 
think I am right when I summaries 
your opinion that though you may be 
apposed to the Bill brought forward 
by Mr. Nath Pai on other grounds 
also, one of the main and dominant 
reasons for your opposition to it is 
that there is a fear that this right will 
be abused if it Is given to the Parlia
ment.

Shri Palkhivala: It is certainly one 
of the reasons and I would say one 
of the main reasons.

Shr| A. N. MuUa: You also, in
your opening observations, said that 
we should not react emotionally and 
we should not approach this question 
in a spirit of pique. Have you tried 
to analyse the Supreme Court’s 
majority decision? Have you seen 
any trace in the decision that might 
have been due to that type of dis
trust or which ig due to pique?

Shri Palkhivala: I have taken the 
trouble to look at the judgment and 
in fact I have them them befOre me.
i certainly do not have the impres
sion that the judgment, for example, 
of Mr. Justice Subb& Rao is actuated 
either by any emotional feeling or 
any feeling of distrust According to 
my reasoiftng whait he has said is that 
the Constitution-makers wanted the 
fundamental rights to be inviolable 
and while they gave Parliament the 
right to amend the Constitution in this 
particular field, the Constitution- 
mafcers wanted Parliament not to in
terfere. That is the line of reasoning, 
according to me.

Shri MnunAae OMlaturn: The
provisions in the Constitution are that

you can cannot abridge or take *way, 
but you can amend it to increase the 
rights.

Shri Palkhivala: I stand corrected.

Shri A. N. Mulla; Therefore, a 
citizen of this country and the world 
and as a person living in present day, 
do you think thait any reasonable man 
or a reasonable body of men can de
finitely come to the conclusion that 
certain rights which we declare to be 
inviolable today should remain in- j 
violable for all time to come?

Shrj Palkhivala: If I may say so, 
it is certain. It is 80 in the United 
States, it is so in France in the sense 
that in France they have a republic 
and it is so in Itlay. Without any 
disrespect to any one of you, suppose 
tomorrow a body of men come to 
power who feel that democracy is not 
good for the country; we must have a 
set of wise men who are selected and 
who for the next 30 years must rule 
the country. Suppose they bono 
fide believe in this with the same con
viction as we have in democracy. 
Then is it something for all time to 
come? What happened in Germany? 
When Hitler came to power, it was 
by the most meticulous observance 
of all constitutional proprieties. Be
fore him there was a republic.

Shri A. P. Chatterjee: Are you
sure of thait?

Shri Palkhivala; I am sure.........

Shri Nath Pal: By the most
gangsterfstic methods he brought 
down the German . . .

Shri Palkhfoala: Let me say what 1 t 
have in mind. If j am Mil wrong, 
you will correct me.

He took every legal step to amend 
the Constitution of Germany in order
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that he may come to power. My 
good friend, Mr. Nath Pai is aibaolute- 
ly right—instead of calling him as an 

. h<pi. Member I bad to call him as
* good friend—when he said that he 

did employ the gangsters’ methods. 
But the point Is that he combined his 
methods with the constitutional pro
priety in the ‘sense that he amended 
the Constitution. If you read the 
text on the Historic Evolution of 
Germany, you will find that all writers 
agreed with that. He took every 
single measure which he could possibly 
take, so as to amend the Constitution 
Just as one set of people to-day say 
why should any rights be inviolable, by 
the same token another set of people 
might equally say why should this 
principle of electorate be inviolable? 
They did it in England. The Parlia
ment there was for 20 years from
1620 to 1040. Throughout, the history 
showed that the right-thinking men 
wanted to do good things. They con
ceived of a good thing which they 
all thought would be quite all right. 
But, from the objective point of view, 
there was bound to be an objection. 
If you say th«t no fundamental righto 
should be sacrosanct, I would say 
why fthould the election system be 
sacrosenct by the same token. Some
body will say that one day the Re
public of to-day will be converted 
into a dictatorship tomorrow. The 
reason why the Suprem* Court 
came to this conclusion was that it 
had this approach. I don't think that 
there is anvthinp wrong with this 
approach aa I said Perhaps, 
after four thousand or five thou
sand years, it would be an irony

fate that our Constitution itself 
would not survive. We have not had 
any trouble so far from our Constitu
tion. Our Constitution is only 17 
vfcars old:.we.have amended it seven
teen times. At the moment we have 
this Bill. Suppose this Bill deserves 
*o bo passed and suppose it is also 
oassed at a future date. Tt may be 
valid. But, after some *ime, some
thing wrong happens. At this juncture, 
in our eourrfrv. if you brincr this to 
the* fore, when already thet  ̂ is 
^me turmoil, somebody may take

it to the Supreme Court. It may de
cide in your favour or may not decide 
in your favour. These things are 
bound to persist. One day they will 
ask for the reversal of that. I am 
sure you are not providing for any 
further conflict or dissension and 
strife.

Shri A. N. Mnlla: In your opinion 
is it a rigid or a flexible Constitution 
which is conducive to the process of 
evolution?

Shri Palkhlwala: I quite agree
with the hon. Member that flexibility 
is preferable to rigidity. The only 
question is when you say that flexibi
lity is preferable to rigidity, I would 
say that no doubt rigidity is prefer
able to instability. I would put it this 
way.

Shri A. N. Mulla: Excuse me for
interrupting you. Does it mean that 
the change fe not called for?

Shri Palkhivala: I would say that 
there are no doubt subjective personal 
factors involved. There is also no 
doubt tha*t there are some reasonably 
basic rights which are well known 
throughout the ages and throughout 
the world; they are accepted as such.

Now, the Constitution-makers, I 
believa, wer? as enlightened people 
as the learned hon. Membrs of Parlia
ment are. I think that subject to the 
modifications which have been-made 
and which stand to-day, the rights 
are not such as to provide for any 
undue degree of rigidity. In other 
words. I do not think in any way the 
progress of the country would be 
hampered if the constitutional lights 
Chapter continued for years -to come—
T don’t say for all time to eome—but 
for years to come. - For how msny 
years they should be continued is a 
matter of history.

Shrt A. N. MullS: Do you or do 
you not nsree that the fundamental 
rights really depend upon the fcortcep- 
ifcm as *o how' An 'individual should
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be related to the society which the 
people want?

Shri Palkhivala: Fundamental rights 
are related to that.

Shri A. N. Mulla: Therefore, will 
you agree or not that this conception 
of the life of the community and so
ciety is a dynamic conception and it 
is not a static conception? If the con
ception of a society changes, then 
obviously, the conception of fundamen
tal rights will change along with it.

Shri Palkhivala: I agree with the 
proposition subject to this exception 
viz., that the change is one which 
must not be such as to deprive the 
fundamental rights of the immediate 
and modicum stability. In other 
words, we have worked our Constitu
tion for 17 years whereas other coun
tries have worked their Constitu
tion for the last 150 or 160 years. I 
have sometimes wondered whether 
that dynamism is not perhaps more 
deterimental to the nation than a little 
stability.

Shri A. N. Mulla: Excuse me for
interrupting you. In these 17 years, 
our life has become more speedy by 
and large and perhaps these 17 years 
are more than a century of the olden 
times.

Shri Palkhivala: I fully agree
with you and we are all proud of that 
phenomenon. The only point is that 
when we have made this progress 
with these fundamental rights are 
there not any reasons to believe, even 
with these fundamental rights, you 
will not make even better progress 
by giving them a certain degree of 
political stability?

Shri A. N. Mulla: You yourself
have stated that we have made a large 
number of amendments during these 
17 ym*rs, you accept that a common 
plat form remains in spite of different

ideologies. Why are you afraid that
this common plat form would be re
moved if some more amendments 
keeping in view the wishes of the
people are also introduced.

Shri Palkhivala: Frankly, the
whole question is whether every
amendment that is made can be said 
to be in conformity with the wishes 
of the people? It has a very large 
area of debate. You will forgive me 
if T say that 1 do not want to take 
your time on this by going into de
tails. I would only say that every 
honest Member of Parliament always 
believes—I am sure that everyone 
honestly does believe—that he repre
sents the wishes of the people.
And yet, in other’s thinking, it may 
be that one person must be wrong or 
both must be wrong—all cannot be 
right. The very fact that you
have the whole gamut of political 
thinking goes to show that everyone 
is honestly convinced that his thinking 
represents the wishes of the people 
and it is for the good of the people. 
This itself poses the danger which the 
Constitution-makers wanted to avoid 
by placing some basic rights in the 
seal of inviolable principles of the 
ConfrtHution.

Shri A. N. Mulla: You have said 
that; you referred to something in 
that connection. I believe you must 
be aware of the doctrine of the police 
powers which has been accepted in 
the U.S. Is it a fact or not that in 
exercise of these police powers, the 
Americans have come to this conclu
sion that these fundamental rights can 
be abridged?

Shri Palkhivala: The position is 
this. What the U.S. Government or 
the U.S Congress can do in exercise 
of it police powers is something which 
T don’t think can be done here in 
India under the existing constitutional 
provision*. What can be more flexi- 
able or more elastic than the power 
of Parliament to Impose reasonable 
restrictions in the public interest, 
which nan be done within the powers
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which you possess already. When one 
talks of the police powers, one can

' not perhaps forget that in the U.S. 
the police power is no higher, no 
wider or no greater than the power of 
the Indian Legislatures to impose 
reasonable restrictions in the public 
interest which power is already there.

\ Shri A. N. Mulla: Therefore, any 
amendment which comes within the 
definition of ‘reasonable restriction* 
on the liberty of the individual is 
conceivable as proper and desirable 
if the people wish it.

! Shri Palkhivala: I respectfully 
agree, and that power is already there. 
The fundamental rights, as you will 
no doubt kindly recall, are subject 
throughout the Constitution, through
out Part III of the Constitution, to 
reasonable restrictions in the public 
interest. The words are used in Art.
19. Exactly the same words may not 
be there in other Articles, but it is 
clear that every legislature has power 
to impose reasonable restrictions in 
public interest and if our fundamental 
rights were not subject to that restric
tion, I would be the fl,rst one to agitate 
for abridgment of the fundamental 
rights, but every fundamental right 
is already subject to that restriction.

Shri A. N. Mulla: On the basis of 
the amendments which have been 
passed and which have been upheld 
by the Supreme Court, can it be said 
that Parliament has on any occasion 
Passed any abridgment of these funda
mental rights which has transgressed 
these limits of reasonable restriction?

Shri Palkhivala: You will no doubt 
recall that so many High Courts and 
Supreme Court have struck down so 
|P*ny laws. Therefore, the very fact 
V®.t, there are innumerable judgment* 
^king down various laws as trans

gressing the limits of constitutional 
limitations, is the answer to that ques- 
. whether the legislature* have 
ransgref»ed th* Constitution

Shri A. N. Mulls. I think I have 
not made myself quite clear. What I 
wanted to place before you is whether 
there is any constitutional amendment 
which has been struck down—not an 
amendment to ordinary laws. The 
ordinary laws are not excluded from 
the review of the High Court or the 
Supreme Couit. I am only referring 
to constitutional amendment.

Shri Palkhivala: If you ask me
frankly, let me be honest and very 
frank, let me tell you how these 
things operate. Since the question 
has been put and I will hope you will 
take it in the right spirit. Take the 
list of your various Acts which were 
laid down in the Constitution as sueh 
that these Acts shall not be challenged 
on the ground that they violate any 
of the fundamental rights. Now a 
whole list was drawn up a hundred of 
them. Then there were pressures, 
and counter pressures. So some were 
dropped first and some were dropped 
later and then ultimately the list 
comes down to 40 odd or 50 odd Acts. 
Frankly some of these provision® are 
clearly violative of the basic, elemen
tary human rights, but because they 
could not be challenged, you have no 
pronouncement uptil now. They 
could not be challenged because it was 
an amendment of the Constitution. 
Therefore, there is no judicial pro
nouncement. However, they violate 
even the basic human rights. What I 
am trying to point out is how political 
pressures build up in a field like this 
which frankly is not conducive to 
fair justice to the citizen. You haw 
« list of say about 200 Acts which are 
to be out in the Constitution as be- 
vond th<> reach of challenge on the 
trround that thev violate fundamental 
rteht*. Then th« list gets reduced 
to less than 50. We found how it was 
cut down. Those who have got the 
maximum pressure have ffot their 
wav but those who did not have any 
nolifical nrewirv behind them are 
" ot able to get anything «*me. fliat 
in how injustice is done. That is Why 
the common citizen easily feel* vary 
•mu eh <ft4i11fi*ton*d
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Shri A. N. Mutia: 11 would like to 

know what was the difficulty in the 
way of the Supreme Court striking 
down all the bad laws when the cases 
came before them even by entertain
ing the applications in those cases 
which were excluded from the review 
instead of laying down the general 
principle?

Shri Palkhivala: As the hon’ble
Members will clearly realise, it could 
not be done because upto now no 
amendment of the Constitution abrid
ging fundamental rights could be call
ed in question at all. Therefore, the 
Supreme Court could not go into this 
question.

Shri Nath Pai: It was debarred.

Shri Palkhivala. Yes, it was de
barred under a ruling of the Supreme 
Court iteelf, to even admit a petition.

Shri A. N. Mulla: What I said was: 
every bad law which is made by the 
State legislatures comes to the courts 
and they can strike it down. Now, 
if according to a constitutional amend
ment certain Acts were excluded 
from the judcial purview of the courts, 
it was open in spite of the old tradi
tions that existed in the Supreme 
Court, for the Supreme Court to con
fine to that particular Act for the 
various reasons instead of laying down 
a general principle for all time to 
come.

Shri Palkhivala: Well, that would
perhaps be going into the question of 
what is the right exercise of discre
tion by the Supreme Cotfrt. I can only 
say this that the Supreme Court has

- been reasonable and eminently 
reasonable to this extent that althoujEfti 
they regarded abridgment of fimda-

-  mental rights as being beyond the
- competence of Parliament, they have 

upheld, as you have already seen

every single amendment so far. TOis 
is fair exercise of discretion so thlat 
society may not suffer as a result of 
unsettling of the law.

Shri A. N. Mulla. You have said 
that if we take up this Bill to-day we 
may in a way be casting a slur on the 
decision of the Supreme Court. Now 
if you take the totality of the cases, 
a larger number of Supreme Court 
Judges have held one view and the 
lesser number of Judges have taken 
the other view. How would we be 
casting a slur on the Supreme Court 
when we say that their earlier deci
sion ta not correct, not the later deci
sion?

Shri Palkhivala: I think this as
sumes that wisdom lies in numbers. 
But I wonder whether this assump
tion, at least in the field of Constitu
tional law, is correct.

The validity or otherwise of the 
Supreme Court majority view you 
would kindly decide by reference to 
the conditions prevailing in the coun
try to-day and I do not think it would 
be a fair view of looking at the ques
tion &o as to say that I will count the 
number of judges duirng the last 17 
years who have taken one view as 
against the number which has taken 
the othpr view.

Shri A. N. Mu|la: Not only that.
You have given two decisions. We 
are in favour of one of those decisions, 
not in favour of the other decision. 
How are we carting a slur?

, Shri Palkhivala: I have not said
that. I have never used the words 
'You are. casting a slur1.

Shri Nath Pal: You did not say
that, but you did say that decreasing 
respect for one of the co-onlinate 
organs of the State is a very dangerous 
thing and that people’s respect for 
the Supreme Court should not be tam
pered with. What, I think, Justice
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Mulla h seeking to get clarified from 
.you is: how is it tantamount to 
attempting to decrease any'respect 
when we are upholding two judg
ments of the Supreme Court as .against 
one judgment?

SRiri Palkhivala  ̂ The answer is this: 
under the Constitution the taw laid 
down by the Supreme Court is the 
law of the land and the law that is 
laid down is the law laid dtrwn by the 
final largest Bench. In other words 
with regard to constitutional law, the 
Supreme Court to-day has spoken 
with one voice. For the purposes of 
constitutional law, the law of the land 
is not the majority view ©r the 
minority view.

The law of the land is that the 
Fundamental Rights cannot be abridg
ed. This is Article 141. The law 
laid down by .the Supreme Court is 
the law of the land. This is sought 
to be superseded. That is why I 
said in my opinion it would be reduc
ing the respect of the Supreme Court 
to overrule what they have done 
when there is no urgent immediate 
occasion to doing so.

Shri A. N. Mulla: Now, coming to 
the real point that you raised this is 
not the time suitable for* doing b o , 

have you any idea when this suitable 
time is likely to come, will it come 
within a reasonable period of time 
and because of the existing tension 
should we go on postponing the 
question for all time to come?

ShTi Palkhivala: My answer ia, we 
would go much further if we elimi
nate those dispute® which may have 
Pros and cons between different 
States, between different ideologies, 
between different groups and parties 
and try to concentrate on the ques
tions only which are of most imme
diate urgency. I do think that there 
ar* various questions which can be 
shelved and one of the questions 
which can be shelved is the question
2444 (E) LS—4.

as to whether the Parliament should 
assert itself because it has the power 
to supersede the Supreme Court’s 
decision; this is not a question of 
immediate urgency especially wheat 
the country is faced with enormously 
complicated, tangled and ticklish 
problems of utmost urgency.

Shri A. N. Mulla: I think you will 
concede tfiat Fundamental Rights as 
conceived in a democracy and the 
Fundamental Rights as conceived in a 
Welfare State are not identical.

SUri Palkhivala: We are in the
realm of one’s subjective understand* 
ing of what is a welfare state. There 
are notions of social justice, notions 
of welfare state. Our goal is the 
same* the end is the same, but the 
means are very different It is true 
that there are some parties, I have 
no doubt, who believe that a welfare 
state can be achieved or can become 
a reality only by suppressing the 
freedom of expression, which is con
trary to their own point of view*. 
They believe in it quite honestly. 
This is their own notion of how a 
welfare state is to be achieved. As 1 
said, there will be doubts and differ
ences and disputes and pros and con* 
There are some basic human rights 
about which all the jurists are agreed. 
The Charter of Human Rights which 
all nations agreed to including India 
in 1947—Mr. Nath Pei would correct 
m* if I am wrong about the year— 
lays down a certain series of rigfets. 
For example, the right to educate 
your child in such ways you want 
supersedes all the various controver
sies about Language. Such rights like 
the right to educate your child in the 
way you think beet are the basie 
rights. They are basic, inalienable 
rights inasmuch they are in a welfare 
state as in a democratic state as 
ordinarily understood.

Sfcri Trttefeft Staffc: Mr. Palkhivala 
seems to hold the view and perhaps 
rightly too that Parliament has toe 
right to amend the Constitution ex
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sept Part III and that also is a matter 
of taking away or abridging (the 
Fundamental Eights. Conceding that 
position, I am afraid I am not be
coming a little hypothetical, he alio 
seems to hold that view that a time 
«ight come when people in thif 
•ountry will not hold the Funda
mental Rights laid in Chapter III of 
the Constitution as sacred or inviol
able and a time might come that 
they would like to change them. In 
fact, he .thinks, I am also inclined 
to agree with him that there are ele
ments in the public life of this coun
try who would care a tuppence for 
some of .the Fundamental Rights laid 
down in Part III. Supposing a large 
section of our population, say 5 years 
hence or 10 years hence or 15 year® 
hence, is of the view that some of 
tihese rights should be done away 
with, then, will Mr. Palkhivala givfr 
us an idea as to what agency would 
ho envisage to bring about an amend
ment of the Constitution—because 
then that would not be in conformity 
with the wishes of a large number 
of people inhabiting our country. If 
the Parliament shall have no right 
under this Constitution, what will 
they do, will they amend the Consti
tution or scrap it altogether and what 
la (the remedy Mr. Palkhivala would 
suggest in such an exigency?

Shri Palkhivala: May I make it 
elear that it is not my reading of the 
Constitution that any part of the 
Constitution can be amended by 
Parliament so as to break the very 
basic structure of this Republic. Tot 
example, I don’t believe that Parlia
ment has the right to amend the 
Constitution so as to establish a 
monarchy in this country. I will not 
explain that further because that is 
outside the purview of this BilL I 
wanted only to clarify that point. 
Coming to the question the hon. Mem. 
ber has raised, the majority judgment 
itself on the last page points out that 
there is a possibility—they do nort 
decide the matter but they hint at 
the possibility—of achieving the result 
that the hon. Member has in mind.

The mechanics are these. The Parlia
ment has the residuary power under 
the Constitution .to do all those things 
not provided by other express items 
in the Union List or in any other 
list. In .the exercise of the residuary 
power, it is a possible view that 
Parliament may constitute a Consti
tuent Assembly which will (make 
those changes to the Fundamental 
Rights or to the basic structure. 
Therefore, it is not as if according to. 
the majority view of the Supreme 
Court revolution is the only mode of 
achieving the desired result. A peace
ful mode and an equally effective 
mode of achieving the result is the 
possibility of Parliament constituting 
a Constituent Assembly in the exer
cise of residuary power and that 
Constituent Assembly may go into the 
question of breaking up the basic 
structure of ,the Constitution or ab
ridging the Fundamental Rights etc. 
The Supreme Court has not said that 
it can be done or it cannot be done. 
It has said that is a matter which is 
open. I am myself inclined to think 
that it is open to the Parliament to 
have a Constituent Assembly express
ly constituted for that purpose. Of 
course, once you do that, you are 
opening up, as I said, flood-gates, to 
all kinds of tremendous pressures 
which are already building up in the 
country and it may have disastrous 
consequences. But in the theory of 
law this is undoubtedly a possibility.

Shr! Tritoki Singh: Mr. Palkhivala 
knows better than at least myself. 
There are so many laws passed both 
by Parliament and State Legislatures 
which have been struck down by 
various High Courts and the Supreme 
Court. In order to replace the Acts 
struck down by the Courts, they have 
promulgated ordinances and taken 
other such measures, just to get over 
the difficulty created by the judg
ments of the various Courts. In no 
cafce was it ever meant as disrespect 
to the High Court or the Supreme 
Court. Instead of amending the 
Constitution to get over the difficulty 
created by the Courts, the Parlia-
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j xient and the State Legislatures have 
i taken these measures. If a Constitu- 

ant Assembly is convened, why are 
j  you afraid that flood-gates will be 

opened. After all, the wishes and the 
will of the people are to be carried 
out, whether it is 10 years hence or 
after to get over the difficulty that 
has been created. This difficulty 
oan be got over by resorting 
to the vote of the Constituent 
Assembly or referendum. Why can't 
it be and why should it not be done 
today? With ,the various ideologies 
prevailing in the country, why should 
he be afraid that there will be so 
many pulls and pressures and it will 
open the flood-gates etc. As a safety 
valve, I would like the amendment 
to be done here and now, rather than 
postpone it for 10 or 15 years. Parlia
ment must have a right to amend.

Shri Palkhivala: I see your point of 
view. I see that I am in a minority—
I hope not a minority of one. But to 
answer your question, you have 
raised two questions. Your first ques
tion was that if the judiciary can 
declare a parliamentary law to be 
▼oid without involving the imputa
tion of disrespect to Parliament, why 
cannot Parliament supersede a Sup
reme Court decision without involv
ing reduction of the respect due to 
Supreme Court. May I answer the 
question this way? It is not a ques
tion merely of the Parliament super
seding the Supreme Court. For ex- 
anjPle in Income Tax Law, with

*ch I am less unfamiliar than with 
other branches of law, you have the 
head of income, “house property ” 
The Supreme Court declared that cer
tain municipal taxes should be allow
ed as a deduction. Parliament inter
vened I should have said acted— 

a law which superseded 
e Supreme Court decision and said: 

wo, municipal taxes shall not be 
deducted except to the extent of 
w per cent allowed by the law.” No-

0 y says that this is disrespect to the 
upreme Cou!rt. No. You carry on 
e administration; you make deci- 
ns, somebody else makes some

Here you are dealing with tha 
whole philosophy of the Constitution, 
the basic framework underlying tha 
Constitution, as the Supreme Court 
conceived it to be. Tbe Judgment 
has come only now. Let time pass. 
May be I may change my opinion and 
come over to your point of view. May 
be the Majority who is today against 
me may have second thoughts and 
come over to my point of view. This 
is a matter of such tremendous and 
far-reaching importance that at least 
I do not regard myself sufficiently well 
equipped mentally to give a final de
cision one way or the other. I may be 
quite wrong in all that have told you, 
and you, Hon’ble Members, who have 
put questions to me, may be absolu
tely right. What I am asking i* thia: 
should not a little time pass can wo 
allow the water to settle down, can 
we not do a little thinking by our
selves and don’t you think a reasona
ble time should be allowed to do re
thinking on matter of such far reach
ing importance? We are today going 
to affect the destiny of the country.
If I am wrong, and the hon’ble Mem
bers who are today pleased to talk to 
me, are right, well the destiay of India 
will be one wby. If, oft the other hand, 
the truth is the other way about, the 
whole political future of the country 
may be different You are playing 
with the entire future of the whole 
nation on that particular aspect of the 
constitutional law which is of very 
basic, fundamental importance. The 
only chapter where the word “funda
mental” is used is Chapter m . Am I 
asking for too much if I am tolling the 
hon’ble members to let a little time 
pass? May be your second thoughts may 
be the same as they are now, may be 
after 2 years. You might be in the 
same mood, but couldn’t that much 
time be given to yourself? If I were 
a Member of Parliament—I am not 
presuming too much, I am only talk
ing about hypothesis—I would like to 
give a little more time to myself. I 
would tell myself I don’t have that 
degree of universality ot intellect 
which can enable me to come to a 
conclusion. Let me see how the coun
try develops, how these things work. 
Maybe these things may not work.
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Maybe the Supreme Court is wrong. 
Maybe after 4 or 5 years, people may 
say: look at the significance of what 
the Supreme Court did. On the other 
hand, it may be, if I may say with 
great respect to the hon’ble members, 
that your present thoughts require a 
little re-consideration. All that I am 
asking is this. After all it took us 
years to frame the Constitution. Are 
we so well qualified that we can now 
come to a decision on this matter 'n 
the course of a few weeks or a few 
months. Hon’ble members' time is so 
completely taken up by a number of 
issues. I can understand the Consti
tuent Assembly did nothing but frame 
the Constitution. Even then they took 
more than two years. The Hon’ble 
Members have a hundred and one 
things to do. I frankly wonder how a 
Member of Parliament can go through 
his day's work. It must be 
nerve-raking. If these tremendous 
pressures which are on you 
from 101 directions—from our own 
constituency, your States, your loyal
ties (sometimes divide sometimes uni
fied)—if with all that, would it be too 
rash, too unwise to ask of you, the 
hon’ble members, to give little more 
time to this. Let, as said, the think
ing be crystallised. You have different 
opinions. There will be articles, de
bates, symposiums etc. I am sure you 
are all openminded, otherwise you 
wouldno’t have called me and I would 
not have been infliecting my views 
on you in this way. Having that open 
mind Which is implicit in this meet
ing, I would put it to you to give your 
self, in fairness to the nation, a little 
time, and consider the implications. I 
am not saying give up the thought. All 
that I am asking is give yourself a 
little time in fairness to the nation. 
After some time, when your views 
and other people’s views have crystal
lised, when the truth has crystallised 
and after the truth has emerged, you 
can come to an ultimate decision. 
After all most of you will be here for 
some years to come, not only in this 
Parliament; in fact, some of you 
particularly the mover of this bill can
not be spared at all by the nation and 
therefore, there will always be time

to do the right thing. That is my ans
wer.

Mr. Chairman: Good honest people 
are haunted by doubts, I agree

Shri Kunte: Am 1 right in saying 
that you have a feeling that this legis
lation is being undertaken as a sort 
of retaliation to the recent judgment 
of the Supreme Court?

Shri Palkhivala: No. I have too 
much respect for my Parliament. This 
is my Parliament as much as anybody 
else’fi to ever conceive of that. I merely 
referred to the question of sovereignty 
df Parliament, because in the State
ment of Objects and Reasons the sen
tence is “The issue raised is Of cardi
nal importance to the supremacy of 
Parliament." That is why I started by 
pointing out that you would be good 
enough to consider this issue princi
pally as involving the future of the 
country more than the question of 
supremacy of Parliament. But I have 
no doubt whatsoever that none of 
you will act out of a motive of reta
liation. That would be unworthy 6f a 
parliamentarian.

Shri Kunte: You were pleased to 
sity that this is ot the proper oppor
tunity, because you want the decision 
of the Supreme Court to go down the 
minds of the people. You want the 
people to think about it. How long do 
you think would it t*ke before a defi
nite position emerges?

Skri Palkhivala: It would be diffi
cult to say that it would be num
ber of years and not *Y* number of 
years. But it is easy to say the nega
tive. It is easy to say that any action 
taken within 2 years o* the passing of 
the judgment of this importance would 
be a hasty action.

Shri Kunte: Therefore, you concede 
that despite the Supreme Court’s Jud-
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fmeat, even these fundamental rights 
are liable to need amendment on some 
occasion. By whom, we will come to 
that later on.

Shri Palkhivala: No. Perhaps 1 have 
not made myself clear to the hon’ble 
member I am not for a moment 
suggesting that nor am 1 disputing at 
the moment that Parliament has the 
right or not the right to do so. Sup* 
reme Court alone can decide the 
question when the matter comes 
before them. Mucfo, will depend 
on the personality of the Judges. 
What I am saying is that the 
the question is of such tremendous 
importance that even jurists who 
have devoted a whole lifetime of 
study to the Constitution cannot 
come to a fair decision in such a 
short time, and particularly a deci
sion which tries to probe into the 
motives and intentions of the Con- 
stitution-makers. After all we are 
interpreting the Constitution. Chief 
Justice Marshall, perhaps the grea
test of the Chief Justices of the 
United States, whenever a constitu
tional question came before him, 
would make one suggestion to his 
brother Judges: “Remember we are 
construing a Constitution.” It creat
ed or opened a vist a of thought that 
'You are not construing a law, an 
Act or a Bill or a bye-law, but you 
are construing a Constitution*. In 
other words, he looked a hundred 
years ahead, and if what I have said 
has been at some length, it is only 
because of my conviction that demo
cracy and the republic form of 
government will survive in this 
country for many many decades; and 
what is a couple of years or what is 
a period of three years in the life
time of a nation?

Shri Kirnte: If I pursue my ques
tion a little further, I hope you will 
not misunderstand me. You have 
been telling your views as a social 
thinker. T now put it to you as a 
jurist.

Shri Palkhivala: If he wants to 
know my view as a jurist, I would

say that let him not call me a jurist, 
but I would say that my own view 
as a humble student of constitu
tional law is that the fundamental 
rights in the Constitution as it stands 
today cannot be abriged by Parlia
ment.

Shri Kunte: I shall quote an ana
logy and then put you a question. 
Let us suppose that for better ad
ministration of the country, a feeling 
grows in this country that no mem
ber of the legislature and much more 
so no person holding an executive 
office as a member of the legislature 
should hold any personal or private 
property. Under the present Part III 
of the Constitution, such an amend
ment would not be in accordance 
with the Constitution. In that case, 
as it has happened in the case of 
women's property under Manu- 
smriti, where the position had to be 
changed by the courts by construc
tive legislation, would you like the 
position of the courts going into it 
and amending it by constructive 
legislation in their judgment, or 
would you like that the legislature 
or Parliament should directly take 
that position?

Shri Palkhivala: The direct answer 
to your direct question is that I 
would prefer through the judicial 
process the right to property being 
whittled down, if it has to be whit
tled down, because the right to pro
perty is subject to seasonable res
trictions in the public interest, and 
if ever we evolve a society where 
holding of property was held to be 
improper, then at such a state of 
society it would be a reasonable 
restriction in the public interest to 
do away with the right to property. 
But having answered the question, 
may I eay this? What is troubling 
me most is thi*. I arm not a whit 
worried about the right to property, 
believe me I could not careless; 
what is worrying me more than any
thing else is the right to freedom 
of expression and the right to
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personal liberty, The Mime thinking 
which can enable a man to take 
away ell rights to property would 
•qually enable him to eay that he 
would take away the right to free
dom, because he may eay I f  I give 
freedom of expression, somebody 
else will interfere with my mode of 
thinking which enables vne to take 
the nation to the stage where all 
property is abolished.” This is the 
tremendous danger to the right to 
personal liberty and the right to 
freedom of expression which are 
more precious than any right to pro
perty. Just as the right to property 
may be taken away as you have 
eaid through the judicial process, I 
would say that if the fundamental 
rights have to be whittled down—God 
forbid that the right to freedom of 
expression and the right to personal 
liberty should be whittled down—I 
would rather that they are whittled 
down through the judicial process 
rather than through any other.

Shri Kunte: I referred to the right 
to property because as it has happen
ed a number of cases have gone up to 
the Supreme Court, and a number of 
amendments that have come up re
late to property rights. Therefore, it 
stands to reason that the Supreme 
Court had on many an occasion to 
consider the question of the right to 
property and similarly Parliament had 
to consider the question of amending 
the Constitution in regard to the right 
to property. That is the background. 
If you say that you do not mind whit
tling down the right to property, do 
you want to suggest that it is better 
that the courts which ate only entitled 
to interpret the Constitution should 
also legislate?

Shri Palkhivala: I cannot suggesting 
for a moment that the courts should 
legislate. For give me if I have not 
made myself clear. My suggestion has 
been simply this. Let me try to put 
it, a little more clearly. The funda
mental rights to property, to freedom

of expression to individual liberty 
personal liberty etc. are subject, a# I 
said, to reasonable restrictions in the 
public interest. The question of what 
restriction i9 reasonable and what is 
in the public interest ij a question to 
be answered not in the abstract, not 
in the vacuum but by reference to the 
conditions prevailing in the society at 
a given point of time. So, when a law 
in declared by the Supreme Court to 
constitute a reasonable restriction in 
the public interest, it is not legislation 
but it is discharging ther duty under 
the Constitution, of deciding whether 
the constitutional limits have been 
transgressed.

With great respect of Shri Kunte, I 
am inclined to think that it ig not a 
right conception of the judicial func
tion, when a law is declared valid or 
void, that it is legislation. It simply 
happens here as in all other countries 
such as the USA, the UK or France 
or Germany that the courts are en
titled to declare whether certain limi
tations on the legislative powers have 
been transgressed or not.

Shri Konte: I was on the very
narrow point of whittling the right 
one way or the other, and whittling 
the right one way or the ether would 
really mean a sort of legislation and 
bring in the question of its reasonable
ness or otherwise. Would you like te 
suggest that the members of the legis
lature who are from and among the 
people and who mix more with the 
people than the judges are in a lesser 
position to understand the mind and 
the mood of the people than the jud
ges and therefore the judges should 
whittle down or do it by constructive 
legislation?

Shri Palkhivala: I think the hon. 
Member will no doubt agree with 
me that when any representative of 
the people says that this is hie think
ing, then (a) it might be his think
ing and not on that particular issue, 
the thinking Of the electorate, and 
(b) assuming that it is the thinking
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.of his electorate, it is not necessarily 
the thinking of the country at large. 
Now, there is no infallibility in poli
tical opinions. Someone said the other 
day that high public office carried 
with it the occupational hazard of a 
sense of infallibility. 1 think the bajic 
thing in a democracy is to realise that 
no one is infallible, no views are in
fallible. Therefore, while I concede 
that a particular hon. Member may 
have a certain view on fundamental 
rights which he honestly holds and 
which 1 shall assume are right, his 
views may not be shared by the 
others; in other words, others might 
be wrong-headed enough not to share 
his right views. Let us look at it in 
the abstract How does a man be
come infallible? After all, I am not 
going into politics, but I am only sta
ting the objective facts. You have 
had for so many years a particular 
party in power which does not re
present the majority of the electo
rate. And yet it had an absolute ma
jority in Parliament. Suppose such a 
party were introduce a Bill and sup
pose it were to carry it out honestly 
thinking that it is for the good of the 
country, is it right to say that that 
Is the wish of the electorate? The 
electorate, if they were asked, would 
say 'we never by a majority returned 
this party to power*. In a country 
where there is no proportional repre
sentation and where you can have a 
Party in absolute majority without 
having carried the majority votes of 
the total electorate if such a party 
introduces a Bill and passes it into 
law, is it right to say that that is the 
^ish of the majority of the people?

Shri Knnte: You were pleased to 
refer to the Supreme Court judgment 
wherein th ey  have made a reference 
to the possible creation of a Consti
tuent Assembly. Do I take it thart that 
would be a better way of amending 
the Constitution or the fundamental 
rights, according to you?

Shri Palkhivala: According to me, 
the way would be to wait and 
consider. If that view is rejected and

someone says *No, I must take actio* 
immediately1 and has view prevails 
which, with the greatest respect, I d» 
not subscribe to namely that prompt 
action is needed, then I would 
say___

Shri Kuate: My question is this. 
Even after two years should Parlia
ment amend or should the amend
ment come through the Constituent 
Assembly?

Shri Palkivala: I would rather have 
a constituent assembly where yom 
have people in whose integrity, visioa 
and farsightedness you have confi
dence. You elect them to the consti
tuent assembly and let them consider 
this question. I would say it would 
certainly be a preferable line of 
action.

Shri Kunte: Taking elections as they 
are, would it not also happen that 
the constituent assembly would fce 
elected on a minority vote?

Shri Palkhivala: It is possible. I am
not claiming for my point of view 
infallibility, and all that I am beg
ging of you is not to claim that for 
your point of view. In other words, 
there are these various considerations. 
After all, the constituent assembly 
may not represent the majority wishes 
of the people. That is perfectly con
ceivable. Similarly, even if a Bill is 
passed through Parliament with the 
consensus of opinion of all political 
parties, believe me it may still not 
express the majority view of the 
countrymen as it would if you have a 
referendum. Therefore, those possibi
lities I fully appreciate and it is pre
cisely because of the extraordinarily 
complex issues involved that I was 
suggesting that we may give oursel
ves a little time.

Shri Knnte: For the sake of argu
ment we agree that time be given, 
therefore it need not be reiterated.

If the new constituent assembly 
which is being contemplated is allow
ed merely to pass any constitutional
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4ion’t you think that it will be given 
more unlimited powers than are laid 
down in the present Constitution 
whereby a constitutional amend
ment has to, first of all, get a
two-third majority and later has to 
be ratified by more than half the 
States?

Shri Palkhivala: I have to be frank
because otherwise I am really wasting 
your time. In the mater of juris
prudence, in a matter which involves 
the entire development of the consti
tution of the country, numbers by 
themselves do not count. You can 
have a certain point of view shared 
by only 10 men in the country on an 
issue like this which may still be 
the right point of view. You can 
have a Point of view, which the large 
masses share on a matter like this, and 
yet in the last analysis it may not be 
the right point of view. When the 
Nazis were in power, they had a majo
rity, theirs was the majority point of 
view. I am only giving an example 
how political developments throw up 
theories which may be shared by the 
majority but may not be the right 
theories. I am only pointing out that 
on a matter of this fundamental 
importance, it is not as if the masses 
can decide the development of consti
tutional jurisprudence. The people 
who are equipped to conceive of the 
future development, the dangers, the 
hazards facing the country, are per
haps the people better qualified them 
the people who merely would vote on 
a issue like this on political considera
tions. So, I do not think numbers 
count here. If a matter of this impor
tance went to a body where people 
of the highest quality were selected 
by the hon. members of Parliament, 
and they applied their mind, I would 
have more confidence in that parti
cular decision than in a decision 
reached by mere numbers.

Ohri Kunte: A reference was made 
to France. Do we not find that the 
Third Republic gave room to the 
Fourth Republic and now we have

the FTfth Republic wftteh has really 
changed the structure and constitu
tion of France? 'Has it not in a way 
created an abridgment 0f  the rights 
enjoyed by the French public?

Shri 'Palkhivala;. What the hon. 
member says frankly I think does 
support my point of view that just as 
fashions come and go in clothes, so 
also ideas come and go in political 
thinking. One view is held to be 
right, it is exploded after 30 years. 
You have socio-economic doctrines 
created, discussed, exploded, substi
tuted etc. In France this process of 
trial and error has gone on. No 
doubt we shall cover the same process 
of trial and error, but what I And a 
little difficult to understand in our 
country is the extreme haste with 
which the process is sought to be 
accelerated. In matters of this impor
tance I am only pointing out that no 
doubt after considering this matter 
you may through a process of trial 
and error, come to certain conclusions, 
but to say that because a certain 
number of people hold a certain view 
that in the view of the majority of 
the nation, I think, would not be a 
right inference.

Shri Kunte: I am afraid, I want to» 
know whether my fear is justified, 
that my friend is trying to read 
something more in Shri Nath Pai’s 
Bill, because he seems to be afraid 
that immediately certain legislation 
abridging fundamental rights would 
be undertaken, but Shri Nath Pai 
only wants to clarify the position as 
to who can amend the Constitution.

Shri Palkhivala: So far as Mr. Nath 
Pai is concerned, I have such respect 
for his transparent honesty and 
intellectual integrity that I do not 
believe for a moment that he would 
say one thing and actually have 
something else at the back of his 
mind. I have no doubt that the 
object of the mover of this Bill is 
nothing other than to clarify what he 
regards as the correct constitutional 
position, and if under the law of the
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country as laid down today it is not 
the correct position, let it be declared 
to be the correct position. That is 
the only object of the Bill. But once 
the Bill is passed, it is not within the 
power of the mover to decide the 
future evolution of constitutional law 
as a result of the Bill. He goes out 
of the picture and political forces are 
in the saddle. And looking around the 
country, with my limited insight, I 
am inclined to think that, though the 
object of the mover is laudable, he 
would be the last man to tinker with 
the basic rights like freedom of 
êxpression etc., but this may be frus

trated in the years to come by the 
people who work out the conse 
quences of this Bill.

Shri Kunte: Do I understand that 
you feel that though the mover is 
honest enough, he is going on a wrong 
judgment and creating dangerous 
situations?

Shri -Palkhivala: It would be pre
sumptuous on my part to pit my 
judgment against that of such an 
experienced public figure as the mover 
of the Bill. All that I can say is that 
I am convinced in my own mind 
beyond a shadow of a doubt that we 
would be well advised to give our
selves time over a measure of the 
most far-reaching importance.

Shri Route: If it were suggested 
that in addition to the present proce
dure provided under the Constitution, 
such constitutional amendment should 
also go to the country for a referen
dum wherein unles a clear 51% or 
more vote is obtained in favour of 
the amendment, the amendment 
should not form part of the Constitu
tion, would it help meet the difficulty 
that you are envisaging?

Shri Palklrivala: If a referendum 
were made—let me make it clear .that 
I am not in favour of a present 
referendum because as I have said 
there are so many pressing problems 
facing the country that I do not think 
we should fritter away our energies

On a .matter of this sort just now, but 
assuming for the sake of argument 
that you did want to make a decision 
here and now—if any one wants to 
speak in the name of the people, he 
would be better fortified it there had 
•been a referendum by which * 
the views of the people were ascer
tained, because I have a feeling, I 
may be wrong because I am not an 
expert in reading the public mind, 
that if the implications of the funda
mental rights were explained .to the 
people in simple language, the langu
age which they understand and they 
were told the pros and cons, they 
would decide that it is worthwhile to 
live with the fundamental rights that 
they have, with the devil that they 
know, rather than with the funda
mental rights which they do not know, 
the devil that they don't know.

Shri K. Chandrasekharan: in your 
view, does the term ‘law* in article 
13(2) include a constitutional amend
ment also?

Shri Palkhivala: Yes.

Shri K. Chandrasekharan: Would 
you think that article 13(2) is the 
over-riding provision in the Constitu
tion?

Shri Palkhivala: I would not say 
say that. Articles 13(1) and 13(2) 
have to be read together.

Shri K. Chandrasekharan: Do you
think that any law initiated or action 
•taken or order passed under articles 
358 and 359 against the provisions of 
Part III would stand in spite of the 
provisions contained in article 13(2)?

Shri Palkhivala: Yes, because arti
cle 58 is the exception to the funda
mental rights.

Shri K. Chandrasekharan: You be
lieve article 358 is the only exception 
to the fundamental rights?

Shri Palkhhrala: I would not say 
that, TJiere are various othefr excep
tions for the Armed Forces, etc.
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Shri Jalr&mdas Daulatram: How do
you say it is an exception to funda
mental rights when Part III itself 
provides for that?

Shri Palkhivala: In the legal sense,
•you are quite right. The word •ex
ception1 is wrong. Proviso is a better 
word.

Shri K. Chandrasekharan: Do you
think under article 368 Parliament 
can pass a law amending the provi
sions contained in Part Hi so as to 
restrict the fundamental rights?

Shri Palkhivala: Not under article
358.

Shri K. Chandrasekharan: As the
provisions of the Constitution stand 
now, you think there is no provision 
at all which enables Parliament to 
restrict fundamental rights by way of 
constitutional amendment?

Shri Palkhivala: That is right.

Shri K. Chandrasekharan: You said 
that the Constituent Assembly will be 
a better forum than Parliament for 
the purpose of amending he provisions 
of Part III by restricting them?

Shri Palkhivala: By .that I did not 
mean a Constituent Assembly consist
ing of individuals other than Members 
of Parliament. What I mean is, this 
issue requires a detached, concentrat
ed, single-minded attention, which 
things being what they are, Parlia
ment, however well-intentioned, can
not possibly bestow on this Bill.

Shri K. Chandrasekharan: Can a
Conslituent Assembly consisting of 
members of both Houses of Parlia
ment be formed for amending the 
Constitution?

Shri Palkhivala: I will not pretend 
that I have examined all the possible 
pros and cons of the formation of a 
Constituent Assembly. So, I am not 
in a position .to express any definite 
opinion. But I would say tentatively

that it should be possible for Parlia
ment to evolve a procedure by which 
a separate body—call it Constituent 
Assembly or any other name—would 
be established, which would look 
after this question that is agitatiag 
our minds today.

Shri K. Chandrasekharan: You ref
erred to the question of disrespect to 
the Supreme Court. Do you think 
the provisions contained in article 31B 
and Ninth Schedule have in any way 
placed the Supreme Court in any dis
respectful position because they are 
directly against the Supreme Court 
judgments?

Shri Palkhivala: I would not say 
that. I do not suggest for a moment 
that every time you are legislating t• 
supersede a Supreme Oouirt or High 
Court judgment, you are showing dia- 
respect to the court. It is perfectly 
within your right to do so. In faot̂  
you will be failing in your duty it 
you do not supersede a judgment 
which lays down something which 
you think is not in the interests of the 
country. But I am only confining my 
remark to an issue of this magnitude. 
Having regard to the repercussions in
volved, I am suggesting that it would 
not be respectful within a few months 
to have a Bill introduced which 
would supersede the judgment

Shri K. Chandrasekharan: I appre
ciate the distinction you made with 
regard to property rights and rights 
with regard to freedom of speech, etc. 
With regard ,to property rights, I be
lieve an urgent situation has arisea 
on account of the fact that land re
form legislation cannot be implement
ed in any of the States except by aa 
amendment to the Ninth Schedule. 
That is not possible by virtue of the 
Supreme Court judgment. Do you 
believe that there is a state of urgency 
so far as implementation of land re
forms legislation is concerned?

Shri Palkhivala: If your major 
premise were right, viz., under the
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Constitution as it stands today, agra
rian reform cannot be achieved, I 
would whole-heartedly agree with 
you that fundamental rights should be 
abridged. But I am confident that 
one can satisfy any open-minded per
son that under the law as it stands 
today, any agrarian reform you have 
in mind can be implemented. In 
other words, the fundamental right 
with regard to property has already 
been abridged; that abridgement 
stands, under which all the agrarian 
reforms you have in mind can be im
plemented. Frankly, the necessity is 
not that of more legislation, but of 
implementing the existing legislation.

Shri K. Chandrasekharan: You ref
erred to the law laid down by the 
Supreme Court judgment. Let me 
put it to you that .the law laid down 
under article 141 will yet be subject 
to Parliament’s legislative powers. 
What is your view?

Shri Palkhivala: That is correct.

Shri Nath Pai: I would first apolo
gise to the Committee because I 
reached late. The Committee should 
show its usual indulgence, because 
unexpectedly a very large body of 
Kashmiri pandits came in and it 
would not have been proper for me 
to tell them that I have a committee 
and I have to go. I tried to give a 
hint, but they wanted to tell their dis
tressing and agonising story. There
fore, I was held up and I apologise to 
the Committee and to Mr. Palkhivala.

You, Mr, Palkhivala, have been 
very kind in your references to me 
and I thank you for that. I will put a 
few questions which your testimony 
before us raises. Yours is a very 
brilliant exposition on a very wrong 
assumption. The lucidity, eloquence 
and sincerity with which you spoke 
convinces us that what has been a 
gain for the High Court of Bombay 
has been a loss for Parliament. I 
personally hope that the hopes which 
af least a part of the electorate of 
Bombay were having will one day be

fulfilled. We have seen today what a 
good liberal should be, because though 
your disagreement with us is so fun
damental, you did not try to express 
it in .the manner in which some other 
enthusiasts have tried to criticise me.

Before I put my question, 1 would 
like to mention a small fact to clear a 
lingering doubt in the mind of my 
hon. friend He pertinently asked a 
question as to why at this particular 
time—he has in mind many disturb
ing things, occurrences and develop
ments in the country—-this is being 
brought. He thinks if at this time 
fundamental rights are abridged .the 
whole fabric may begin to crumble. 
In the first place, if the origin of the 
Bill is known it will help you perhaps 
to reassess. There was no such thing 
as our wanting, in the first place, to 
abridge the fundamental rights. My 
record, as is the record of many of us 
here, has been one of resisting every 
single, even remotely, move on the 
part of the executive .to curtail the 
fundamental rights. You may be in
terested in knowing that when the 
Eighteenth Amendment was moved, 
during the time of the first Prime 
Minister of India, providing indem
nity for the acts of the executive 
under the emergency, it was the con
certed attack only by a few of us 
which made Pandit Jawaharlal Nehru, 
who was a liberal of his time, when 
he has told that the effect of it may 
be like the Enabling Act, withdraw 
the Bill in the same afternoon.

How did this Bill come? I was 
lying in the hospital, in the famous 
Willingdon Nursing Home, with a 
heart attack. I was restrained 
from doing anything. This 
judgment was brought to roe by • 
barriste'r friend. I read it. I was 
disturbed by it. I drafted tnany 
amencimerits and sent them to the 
Lok Sabha Secretariat. This was the 
one which accidentally won the first 
ballot and therefpre this came to 
be moved. There was no such plan, 
as some critics have been indicating 
and insinuating, to abridge the fun-



demental rights. This was my re
action, lying in ‘hospital, to the 
judgment of the Supreme Court, and 
being deprived of my basic duty of 
working in Parliament I was itching 
to do something. In that process I 
was trying to send to Parliament 
many notices, letters and questions. 
This was one of them.

I think you made a very brilliant 
exposition to the point of almost 
convincing some of us. But, as the 
Chairman said, may I say this that 
there is a basic conflict here in the 
judgment of the Supreme Court 
and one should venture to take a 
different view. Let us try to under
stand the issue. Some of us have a 
faith in the right judgment of our 
people. The Bill never talks of so
vereignty of Parliament. The sover
eignty is vested in the people of 
India. That sovereignty is to be ex
ercised on behalf of the people of 
India by the chosen representatives 
of the people themselves. The Bill 
talks of supremacy in the field of 
legislation. I think, and a majority of 
us think, that Parliament is supreme 
in the field of legislation and the 
Supreme Court is supreme in the 
field of interpretation. We must res
pect the jurisdiction under the Cons
titution. We shall not seek to inter
pret and the Supreme Court should 
not seek to legislate.

We have not made sovereignty to 
Parliament The of* sover
eignty, the repository of sovereignty 
is the people of India. We tempo
rarily exercise it on their behalf 
because in the record of history the 
people seldom directly exercised 
their sovereignty. They elect their 
representatives and give them the 
mandate to exercise that sovereignty.

But this conflict that arises is 
this. We believe in the right judg
ment, tityofugh, falteringly anld furn- 
blingly, of the people. You are 
against totalitarian tendencies. The 
basic conflict is that a small elite 
thinks to be above the people, that 
five judges know what is good for

freedom better than the people them
selves. This is actually the philoso
phy of a .particular brand, a deter
mined minority, a small leadersftUp 
of five to seven who tell the people 
all the things. This philosophy has 
arisen. Then when the Supreme 
Court says that Parliament cannot be 
trusted they are distrusting basically 
the people themselves. In this famous 
judgment this alarming sentence 
appears that intrinsically the Parlia
ment cannot be trusted. What they 
are expressing is a philosophy where 
they say that the people cannot be 
trusted. They say sliding towards to* 
talitarianism must be resisted. I 
would not say  this is totalitarianism, 
but this is a proclamation of faith 
in a smfifll elite, a few learned and 
wise men. If there are parties whose 
ideology is that a small minority 
knows better you resist it, but you 
claim it for a few persons. If you 
deny it to a few political parties 
and you claim it for a few judges 
sitting in the Supreme Court, that 
they know better what is good for 
freedom, wiiat is good for the good 
of the country, than the people 
themselves, I think this is underly
ing conflict I absolutely believe in 
the Jeffersonian tradition and have 
infinite faith in the people. He said 
there is no greater repository of a 
judgment with a nation than the 
fumbling, faltering judgment of the 
people themselves. Do you agree this 
is a conflict?

Shri Palkhivala: Thank you very 
much for a very clear elucidation of 
your point of view. So far as my 
views which have been expressed 
against this Bill are concerned, they 
do not proceed on the assumption 
either that the Supreme Court is 
the repository of wisdom in contra
distinction to the people or that a 
group of wise men, which the Sup
reme Court judges may or may not 
bef can decide what the future de
velopment of the Constitution should 
be. I fully agree with you when 
you say that the ultimate test of a 
political creed is its capacity to hold 
its own in the market place. Let the



people by their collective voice ul
timate]  ̂ uphold a certain point of 
view. They may be wrong, they may 
be right, but the truth will ultimate
ly emerge a® a result of free talk, 
freedom of voting and expression of 
views among the people.

While I fully appreciate and sub
scribe to your view that the last 
word must be with the people, what 
I am suggesting is only this that the 
'effect of the Supreme Court judg
ment will be that these fundamental 
rights today will ftot be liable to be 
abridged by Parliament Does it deny 
to Parliament its legitimate right in 
the field of legislation? Suppose, for 
the purpose of argument, this Bill is 
passed into law and you do not take 
action in pursuance of the Act and 
•do not abridge any fundamental 
right, still there are paiQiasnentary 
legislative limits, namely, that Par
liament will have to work outside 
"he limits regarding fundamental 
rights. If, therefore, the limits to 
Parliament’s powers will remain 
even after the Bill is passed, after 
the Bill is passed Parliament must 
still respect the fundamental rights 
as they remain at a given point of 
time. If their limitatkms are clearly 
laid down in the Constitution itself, 
the Suptreme Court has to say that 
Parliament cannot transgress those 
limits. Then would you be &aying 
that there is a basic fallacy under
lying this argument, namely, 
that the people who ultimately gave 
themselves the Constitution have re
served for themselves certain rights? 
No doubt, having selected represen
tatives may perhaps be the right pro
cess of doing something to the Con
stitution which the Constituent Assem
bly has given. They may say we 
would not have so many rights, we 
^ill take something less or some
thing more. Unfortunately, I did not 
have a chance of discussing this matter 
with Shri Nath Pai; I wish I had it.
1 fully appreciate what you said. 
Some sentences in the judgment many 
not be well-worded.

Shri Nath Pai: It says that it could 
not implicitly trust the representatives

of the people; that is the philosophy 
running through the judgment, the 
representatives of the peoplb are ill- 
educated; emotional, unbalanced, 
carried away by the moment, but a 
small body of people can be depended 
upon—yes, I admit, in the interptre- 
tation of law. This is what the 
Supreme Court is spying about the 
representatives of the people.

Shri PalldUvata: Your command
of the language, if I may say so, is 
far superior to that of many judges, 
and the way you are able to correct— 
when I say “exception** you say it is 
“proviso”—show that you are able 
to comprehend the nuances of the 
words. While fu’ly conceding that 
what you are saying has this merit, 
namely, that you want to uphold the 
sovereignty of the people and hon. 
Members have a wide vision—forget 
for the moment if an observation here 
<nr there in the judgment is not well 
considered or well-worded—I ask a 
basic question. Suppose there was no 
■ueh observation, suppose the judg
ment has said that they have full 
confidence in the elected representa
tives of the people, but, ‘after all, the 
people have to dtecfde with regard to 
the framework of the Constitution, 
wwrtd you atin say that you would be 
in favour of permitting the funda
mental rights to be abridged?

€hrl A. N. Mulla: Could you not 
relate these observations to the con
clusion* which they gave? Does It 
not indicate the line of reasoning 
which prompted them to come to 
this conclusion?

Shri Palkhivala: Shri Nath Pai
told me that I have made my exposi
tion on wrong analysis. It may be 
possible that the Supreme Court has 
come to the right conclusion with a 
wrong philosophy.

Shri Nath Pal: In the first place,
it was neither in my mind nor in the 
minds of mv hon. colleagues here 
that a Bill of this nature tihou'd 
come before Parliament. If it come# 
it will be judged on its merits. Now

m
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I will link it up with your basic 
thinking. You asked: should a law 
be uncertain? It is a very important 
question. A law should not be un
certain. That is what you said earlier.
I submit to you that we are not doing 
anything to unsettle law. We are try
ing to get a kind of certain degree of 
permanence to the Constitution of 
India. As a brilliant scholar of law— 
you did not like the word “jurist” but 
this is a term which you cannot resist, 
even though you want to be humble— 
you know in England it used to be 
said that equity changes according to 
the length of the shoes of the Lord 
Chancellor. Will the rights of the 
people of India be changing according 
to who happens to be the Chief Justice 
of India? Or, shall we give a degree 
of certitude and permanence to the 
rights of the people of India? Will it 
be good if we have a position where 
if it is Justice Kanya I have one 
right, if it is Justice Gajendragadkar 
I have another right and if it is 
Justice Subba Rao p third 
right? Is it not a dangerous 
thing? Who has introduced this un
certain element regarding the rights 
of the people of India? It is the 
reading of an individual. It is not the 
eonviction of the people. You quoted 
Justice Holmes with great reverence. 
Shall I also quote him, though I do 
not pretend to be as versatile? He 
said 4<the Constitution of a nation is 
not what the judges say; it is what 
the people want it to be” . I want to 
ask: who introduced the uncertain
link in this? Till the 26th of February 
1967 I knew my fundamental rights 
as a) citizen, as an Indian. It was 
decided by the Constitution, confirm
ed by the interpretation of the 
Supreme Court, not once but twice, 
once by unanimity and the second 
time by a preponderance of votes; 
these were the judgements in Sajjan 
Singh and Sankari Prasad where 
they said that Parliament has the 
power; that is the law of India, the 
law as written and interpreted. Who 
changed it suddenly? Who changed 
the Constitution of India? Did we 
ll^ht-heartedly change the Constitu

tion or is it the Supreme Court? I do 
not say light-heartedly but by a 
dangerous majority of 6 against 5 the 
Supreme Court changed the whole 
picture of the law. We are not un
settling the law. We are trying to 
resuscitate the law, as it stood on the 
26th February. Do you agree with 
me that my declaratory amendment 
is not for unsettling the law but to 
give back to the people of India the 
Constitution which was there even 
according to two judgments of the 
Supreme Court? May I know your 
reaction to this submission of mine?

Shri Palkhivala; My answer, with 
great respect, is this. You are right 
in saying that this judgment of the 
Supreme Court has unsettled the law, 
as it was undelrstood before this judg
ment came. Therefore, if any un
settling is done, the question was, 
should the blame be at the doors of 
Parliament or the judiciary. I follow 
that question. I concede straightway 
that this judgment does give a new 
direction to the thinking which has 
prevailed for seventeen years. But 
may I point out, not with a view to 
bandying words but merely with a 
view to clarify my own point, that 
this is not the effect of the Supreme 
Court judgment? You rightly say 
that you do not want your basic ria^1 
to be changed by one judge as com
pared to another. In other words, 
your basic rights cannot change whe
ther they come from Justice A or 
Justice B. But may I point out that 
the whole effect of the Supreme Court 
judgement is precisely what you want 
in the fle'd of political activity. They 
do not want the basic rights of the' 
people to change from one politician 
to another. They do not want the 
basic fundamental rights of the people 
to be X if A party is in power and
Y if B party is in power. Therefore, 
the judgment will have the effect of 
giving some stability to the funda
mental rights, so as not to make them 
change from party to party. When 
one party is in power for years you 
may say there is some stability. I 
personally like change. I want free
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flay of different political forces, not 
a monolithic force round one party. 
The point is, just as stability is need
ed in judicial interpretation, a fortiori 
it is needed in fundamental rights, 
and tne whole effect of the judge
ment is to give that degree 
el stability in fundamental rights 
which will make it not vary 
from party to party. Otherwise, when
ever a fresh Parliament is elected, if 
ene carries this to its logical conclu
sion, under different parties people 
will have different fundamental rights. 
Therefore, while I fully concede the 
force of your remark, namely, that 
the Supreme Court has taken a 
different view and, to that extent, it 
has unsettled the law, once the un
settled law can continue for a while 
it will resuH in stability of the funda
mental rights.

Shri Nath Pai: I hope you are
aware of Bacon’s dictum for a judge. 
A judge shall interpret but shall not 
legislate. I will now invite your 
attention to another aspect. Besides 
the fundamental rights, there are 
some other clauses of the Constitution 
which, you would readily agree with 
me, are equally important. Accord
ing to the present decision of the 
Supreme Court the only thing which 
Parliament under article 368 is not 
empowered, is incompetent to touch 
is those rights which are adumbrated 
in Part III of the Constitution. Since 
we believe in fundamental rights, the 
existence of a strong, independent and 
objective Supreme Court is more 
important. I hope you agree with me 
there.

Shri Palkhivala: Yes.
Shri Nath Pai: Article 124, which 

relates to the Supreme Court, is not 
an entrenched law. It simply says:

“There shall be a Supreme 
Court of India consisting of a 
Chief Justice of India and, until 
Parliament by law prescribes a 
larger number, of not more than 
s*ven other Judges.”

Provided more judges because we 
Wanl an independent judiciary which

*
will discharge its duties. See the 
funny situation. Article 124, which 
creates the Supreme Court, the guar
dian of the rights of the people, that 
article can be changed by us by an 
ordinary process, but we cannot do it 
in the case of fundamental right*. 
You can see the anomaly I am point
ing out. The Supreme Court says that 
these rights shall not be touched by 
Parliament. But here is a far more 
important right, the right to have a 
judiciary, which is very very impor
tant because ultimately all the rights 
must be upheld by the judiciary, 
which can be changed by Parliament 
We can change the very existence of 
the judiciary. But have we done it? 
Are we likely to do it? No. You 
said that Parliament cannot create a 
monarchry by law. The London Times 
wrote a brilliant article which said 
that Parliament can make a law say
ing that all babies born with blue eyes 
shall be drowned in the Thames. But 
though this is the law, it cannot be 
done.

Why do we not do away with the 
Supreme Court or establish a mon
archy? Legally and constitutionally 
it is feasible, but realistically it is 
impossible because the ultimate sanc
tion is the people of India and their 
visions. If the people of India become 
so plient as to allow or give Parlia
ment a majority which will abrogate 
their fundamental rights, freedom i* 
already destroyed, not in Parliament 
but because freedom has decomposed 
in the minds of our people. Liberty 
and rights are not preserved by bodies 
but their ultimate temple is the 
awakened faith in the hearts of the 
people. It is a little philosophical, not 
technical; but this is my abiding faith 
which has brought forward this Bill*

Shri Palkhivala: As to your ques
tion whether under article 124 Parlia
ment can so affect the structure of 
the Supreme Court as to change its 
character, may I point out that one of 
the fundamental rights is article 32 
and article 32 is the fundamental 
right to move the Supreme Court for 
the enforcement of various rights.
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Therefore, that right to move the 
Supreme Court being itself a funda
mental eight, if the Supreme Court 
judgment is right, it would not be 
open co change the character or struc
ture of that right so as to undermine 
the judicial dignity which we all know 
today. Therefore the Supreme Court 
must stand; otherwise, where will 
people go to enforce their rights?

Then, you are quite right in saying 
that ultimately the guarantee of 
liberty and rights etc. is the quality 
of the people and their representa
tives. But may I point out, again 
without meaning to flatter you, that 
for every one liberal that you have 
and for every one of your intellectual 
capacity, there are several olhers, 
naturally, because these qualities of 
mind and heart are not shared by 
everybody; it is a rare quality. Just 
as you would not let the Supreme 
Court dictate what the rights should 
toe, likewise, to your way of think
ing—you know the political situation 
very well—would it not be better 
that we have that stability at least 
for the time being for the fundamental 
rights which does not derogate from 
the people’s sovereignty or the 
people’s right to do what they want. 
As I understand the Supreme Court 
Judgment, it merely comes to this that 
the people having reserved to them
selves certain rights and they shall 
not be changed.

If I might put just one plain ques
tion in all humility to you, would you 
regard the political development of 
this country being jeopardised if the 
fundamental rights, at least for the 
time being, remain what they are? 
Even assuming your point of view of 
the Parliament’s right is correct and 
mine wrong, which possibility I do 
envisage because I do not regard my
self as infallible in this matter, I am 
just appealing to you, because I think 
much will depend on you and if I 
get your support I have won the 
battle, whether you will find it con
venient to let thi* matter of far- 
reaching importance be placed before 
you and I will give you a detailed

memorandum on what I regard the 
position. I know, if you are intel
lectually convinced, nothing will shake 
you one way or the other. But it 
you are intellectually convinced, that 
this matter needs a little considera
tion, may I appeal to you that Parlia
ment is still young; it has some years 
to go and that you may take up this 
question at a later date in the life of 
this very Parliament if you are satis
fied on the facts and submissions that 
there is a case for giving some fresh 
reconsideration? I fully appreciate 
your reaction to some of the sentences 
in the Supreme Court judgment, but 
I am appealing to you to test the vali
dity of the conclusion on its own 
without reference to what you have 
rightly called the political philosophy 
behind it. I do not think the Supreme 
Court judgment is any affront to the 
people in the sense that it does not 
mean that the people cannot change 
it;, on the contrary, the Supreme Court 
ilself suggests that the Constituent 
Assembly may possibly be a way out. 
So, they have not said that the people 
cannot do it; they have only said that 
this is not the way in which it can 
be done.

Shri Nath Pal: May I say that what 
moved me to bring forward this was 
a desire to promote a healthy debate 
in the country. Democracy without 
discussion, without debate, without 
dissent is not thinkable to me. One 
of the tragedies of India has been that 
there is a tendency to pontificate 
either for judges or for politicians. 
There is hardly a major debate. Some
body says that there shall not be a ft 
atom bomb and the matter ends there; 
there is not even a debate on such a 
matter of life and death. This is, as 
you say, a most far-reaching subject 
but there was hardly any worth while 
major debate in the universities or the 
bar associations. The apathy is so 
great. The Bill has done the great 
service of provoking opinion which 
was otherwise acquiescing in a new 
position. I think, it was important 
I am not in the least interested 
whether it is passed or not. But I
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wanted to provoke a debate and assert 
my view. I think, I am right but I 
always recognise the possibility that 
those who disagree with me may be 
right too. That haunts me always. 
This is the general approach of most 
of us.

Now, coming to my question, do you 
not think that Parts III and IV are 
a coherent, composite scheme of 
things? Suppose, there is a conflict 
between the Directive Principles and 
the Fundamental Eights, what are we 
supposed to do? Shall rights prevail 
or shall duties do so? The Supreme 
Court has avoided this issue by 
answering that there will never be a 
conflict between the duties under the 
Directive Principles and the rights 
under Fundamental Rights. I think, 
this is wrong. The amendment came 
because there was a conflict between 
the rights and the Directive Principles.
I, therefore, want to know from you as 
to what should be the duty of Parlia
ment when the Directive Principles 
are crying for implementation and 
sometimes some of the Fundamental 
Rights come in the way. I want the 
freedom of speech to be even more. 
I want the freedom of association, the 
freedom of the press, freedom of 
thought and the vigilance of the 
people. I think, this country enjoys 
greater freedom than many older 
countries in the world. The testimony 
of that is the respect and deference 
with which we sought you and want 
to be helped and enlightened by you. 
What do we do? Shall we again 
behave as we did in the past? Shall 

say, like the Manusmriti, they 
shall not be touched? The Manu
smriti became a great stumbling block. 
I think, the Manusmriti ought to have 
been amended long back and India 
would never have been conquered by 
Petty little nations; but it was not. 
Therefore, let us learn from that. I 

to know what your attitude is.

Then, my hon. friend opposite thinks 
> *kat he has the right to gherao. He 
! thinks that it is fundamental, basic 

n£ht to fight against inequality and
2444 (E) LS.

injustice and to remove this by peace
ful demonstration. Is there a right to 
gherao? Is it not a fundamental right 
of the employee, who is denied equity, 
to protest in this way?

So, what is your reaction to gherao, 
to the conflict between the Directive 
Principles and Fundamental Rights 
and Manusmriti being untouchable, 
that is, it must be sacrosanct? I very 
much appreciate what you say and 
the spirit in which you say it. Let 
me assure you on behalf of all of us 
that so far as your fear that nothing 
must be done which may curtail the 
liberty of our people is concerned; 
we share your anxiety in full measure 
and shall do all that vigilance can do.
I have done.

Shri Palkhivala: Thank you.
As to whether Parts III and IV go 

together and they have to be read in 
harmony, I have just two things to 
say. Firstly, we have worked the 
Constitution for 17 years. Our 
cherished goals have been the same 
all along though with varying degrees 
of success we have tried to implement 
them. Wherever the Fundamental 
Rights were found to be too wide to 
admit of the Directive Principles being 
accomplished, we have abridged 
already the Fundamental Rights. May 
I appeal to you to give a trial for 
such period as you think right to this 
particular point of view which has 
been placed before the country, 
namely, try and work your Funda
mental Rights in such a way—and 
the belief is that you can—that you 
can give effect to the Directive Princi
ples of State Policy?

Shri Nath Pai: Would there be any 
harm in trying it that way? Do you 
want to do away with Part HI?

Shri Palkhivala: There are two 
points: Firstly, you have got the 
experience of 17 years. Secondly, it 
is necessary to give it a period of 
trial. This is what I have in mind 
To me personally, the right to move
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«w*t freely of my house, my office, is 
«iore valuable than all the amenities 
which any welfare State can possibly 
*ive me. 1 would rather starve if I 
am a free man and can go about 
rather than be dominated and dictated 
by 200 people surrounding my house. 
Suppose, that party which believes in 
‘gheraos’ today comes into power in 
a particular State, the Criminal law 
can be amended.

I know, Sir, what you feel. Your 
views are known to me. I have been 
closely following all your teachings 
and all your philosophy. What I say 
is: can you conceive with equanimity 
a situation when in any particular 
State people who believe in ‘gherao’ 
will amend the Criminal law, and say 
all right ‘gherao’ will be legal. When 
the fundamental rights there, they are 
not only for Parliament, they are for 
each State legislature. Once the 
Indian Panel Code is amended no 
Court can decide that ‘gherao* is an 
illegitimate weapon of industrial 
battle. I think ‘gherao’ is the most 
opposite example of what importance 
is to be attached to fundamental 
rights.

Shri Jairamdas Daulatram: I ap
preciate the sincerety and clarity with 
which you have expressed your views. 
My question really is in a different 
direction. On the assumption that the 
Select Committee and the Parliament 
passes or wants to pass the Bill as 
proposed by Mr. Nath Pai, are there 
any safeguards which are, in your 
view, to prevent hasty legislation to 
breach the fundamental rights, 
whether at the Parliamentary level or 
at the State level or any other level? 
What are the various suggestions 
which you can make to prevent hasty 
legislation or wrong legislation, ill- 
considered legislation and ensure that 
minimum harm from your point of 
view is done in case after the passing 
erf this Bill fundamental rights come 
Up for amendment. In this matter 
possibly I have taken you in a direc
tion for which you may not have been 
prepared.

Shri Palkhivala: I must confess, Siiv 
frankly that I have not applied my 
mind to the question which you have 
raised and which question would un« 
doubtedly become relative at the very 
time the Bill is passed.

Shri Jairamdas Daulatram: Not
after the Bill is passed but when the 
Bill is being considered.

Mr. Chairman: When the final shape 
is given to the BilL

Shri Palkhivala: Yes, when the final 
shape is given to the Bill.

Shri Nath Pai: As the Chairman
said yesterday, the consensus was that 
we want as many jurists as possible 
to come here and give us the honour 
of their views in the matter. Pre
viously, it was intended to give our 
report to the Lok Sabha on the 1st 
day of the next session, i.e. on the 
13th. But now we have agreed that 
discussion should continue till the last 
day of the next session, i.e. up to the 
22nd of December, so that we can 
have the benefit of views, particularly 
of jurists and scholars like you.

Shri Jairamdas Daulatram: In this 
context, I would urge you to consider 
the desirability or necessity of having 
different provisions relating to diffe
rent sections of Chapter III because 
some rights are which all citizens 
must enjoy; there are other rights 
which are given to sections of people, 
etc. Our nation is a very composite 
nation. I would like to have yout 
views as to the various safeguards 
which can prevent hasty legislation.

Shri Palkhivala: I would request
you to give me a little more time. I 
will give a memorandum on this.

Shri A. P. Chatterjee: I would not 
bother you about political questions 
on which, I think, we are as different 
as poles as under. But I would ask 
you this: You have stated that you 
are not against power being given to 
Parliament even to amend funda
mental rights. But you are against



this power being given to Parliament 
at the present moment.

Shri Palkhivala: I think the correct 
presentation of my point of view 
would be, if I may put it in my own 
words, that I am against the power to 
amend the fundamental rights being 
given; but I am not saying that this 
is a rule which must hold good for 
eternity. I can only say that looking 
around, I have no doubt in my mind 
that it is undesirable to have this 
amendment of the Constitution today.
But kindly do not take me as saying 
it is politically expedient or it is con
stitutionally possible for Parliament 
to have the power at some other date 
to amend the fundamental rights.

Shri Jairamdas Daulatram: There is 
probably some misunderstanding. 
Under the Constitution, the Parlia
ment has some power to amend the 
Constitution but not to amend in the 
direction of abridging the fundamental 
rights. The Parliament can amend 
Chapter III; it may enlarge it. Here, 
we should be clear that the intention 
of the Constitution makers was that 
the fundamental rights must not be 
abridged or taken away. The Parlia
ment can amend the Chapter III but 
cannot abridge the fundamental rights.

Shri Palkhivala: I always use it in 
the sense of abridging the funda
mental rights.

Shri A. P. Chatterjee: You have said 
that the present moment is inoppor
tune for such a Bill as this because, 
as you have said, there are tremen
dous divergences in the different 
ideologies and you have said that 
pressures and counter-pressures may 
be brought to bear on Parliament. 
May I take it that the people in India 

L are now in a state of flux as far as 
ideologies are concerned, as far a5 
opinions are concerned and, therefore, 
you take this moment as inopportune 
for such a Bill like this?

®hrl Palkhivala: Yes, Sir. This is 
on of my points of objections to the 

! Bill.
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Shri A. P. Chatterjee: Don't you 
think that when the people are in a 
mood to change the whole order in
order to give place to new, the people 
are in the most creative of moods in 
their history?

Shri Palkhivala: Creative or des
tructive; it may be one or the other.

Shri A, P. Chatterjee: You also
agree' that no creation is possible un
less there is destruction of the rub
bish and the weeds?

Shri Palkhivala: I think, creation 
is possible without destruction.

Shri A, P. Chatterjee: Do you agree 
or not that at the present moment 
when the people of India are now 
grappling with different ideologies, 
90 much so that they have toppled 
down the monolithic party system in 
many of the States, this is a situation 
in the country where the peop e are 
in the best of moods for accepting or 
rejecting what is best and what is 
worse for them?

<Shi1 Palkhivala: I am inclined to
think that this may be the moment 
creating a new order. But many steps 
may be taken which may be difficult 
to retrace. I think, the statesmanship 
would lie in rejecting what may be of 
dubious consequences and in accept
ing what is of certain benefit. There
fore, while I agree that at a time like 
this, when regimes have been toppled 
in different States, it is good to per
form something new, I also think that 
this is also an excellent time to agree 
upon certain basic principles which 
will hold the country together be
cause, as I see it, there is a definite 
risk of the Constitution and the unity 
of the country being peopardised. 
That is my—I speak for myself as a 
citizen—there should be some com
mon basic rights on which all pa’ ties 
would be agreed.

Shri A. P. Chatterjee: You have 
seen the Preamble of the Constitution 
on which also the Judges in the 
Golak Nath case have also placed
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some relevance. That Preamble i* 
that we, the people of India have given 
to ourselves this Constitution and these 
Fundamental Rights. It is apparent 
iiom what you say that the people 
of India have woken up for good or 
lor evil—I say, for good and you say, 
ior evil___

Shri Palkhivala: I don’t say, for 
evil.

Shri A. P. Chatterjee: If the people 
who have woken up now begin to 
think that Part III of the Funda
mental Rights requires to be diasti- 
cally amended, will you deny that 
right to the people by those rights the 
judgment itself swears?

Shri Palkhivala: If I may say so,
without any disrespect, I think, there 
is perhaps a tendency for a man in 
public life to identify his own per
sonal views with the views of the 
people. Sometimes, identification may 
be right; sometimes, it may wrong. I 
can understand if there is a public 
clamour for giving Parliament to 
abridge Fundamental Rights. I am 
not aware of any such public clamour.

Shri A. P. Chatterj?e: You have not 
followed my question. K is not a 
question of public clamour or public 
opinion. What I am putting to you 
is this. Supposing the people of India 
want to drastically amend Part III of 
the Fundamental Rights, by public 
opinion or whatever it is, would you 
or would you not concede to the peo
ple’s right to amend Part III of the 
Fundamental Rights?

Shri Palkhivala. I would. If the 
people unitedly say, “we do not want 
any Fundamental Rights” , I think, it 
is the right of the people.

Shri A. P. Chatterjee: I have not 
said that they deny themselves the 
entire gamut of fundamental rights; 
they have the right to drastically res
trict the fundamental rights.

Shri Palkhivala: Yes.

Shri A, P. Chatterjee: Would you 
tell this Committee how the people 
could in their woken-up mood ex
press their opinion upon any part of 
the Constitution or upon the neces
sity to amend any part of the Consti
tution apart from. What you have 
said about the referendum and the 
constituent assembly? Have you any 
further suggestions to ’make?

Shri Palkhivala: Apart from the 
constituent assembly and the refer
endum I do not know how in this 
country, with the present degree of 
illiteracy, it could be done. Mr. Nath 
Pai said that there is a somewhat 
dormant public reaction. You could 
possibly understand what public opi
nion is. The referendum, the consti
tuent assembly and the general dis
cussion, the open debate, etc. are the 
only ways by which you can possibly 
understand what the public feeling 
about fundamental rights is.

Shri A. P. Chatterjee: Would you 
or would you not agree that certain 
Judges sitting in their ivory tower of 
legal luminary would reflect the 
public opinion more than the Mem
bers of Parliament who are so to say 
1he conduits of public opinion through 
which public opinion is, does and can 
influence the administration of the 
State.

Shri Palkhivala: The very fact that 
loyalties shift and change within the 
houses of legislatures, members cros
sing the floor, persons elected in one 
election getting defeated in another 
election, shows that this kind of some
what a definite public opinion on 
which you could put your finger is 
perhaps non-existent. I think, it is 
right to say that there are fluctuating 
views and points of views, etc. and 
the liberals understand that there 
may be a truth in all the different 
points of view. But I would not 
subscribe to the theory that if a par
ticular person is elected from a cer
tain constituency, what he says is 
necessarily the public opinion even in 
that constituency. I would only say 
that he is to be listened with respect



because he is elected by the people 
and, possibly, is more right than a 
Judge—that I concede—but I would 
not lay it down a necessary rule that 
he is bound to be right.

Shri A. P. Chatterjee: Relatively
speaking, the Parliament with repre
sentatives of the people elected by an 
adult suffrage would be more respon
sive to and would be more reflecting 
public opinion than a number of 
Judges who have no such contact with 
the people.

Shri Palkhivala: May I say that the 
Supreme Court judgment was not a 
judgment on what public opinion is? 
The Supreme Court judgment was a 
judgment on what the Constitution 
says. I think, there may be a little 
confusion of that. The Supreme Court 
judgment does not purport to say 
that the people of India want this 
and, therefore, they decided this way. 
The Supreme Court judgment merely 
•ays, “We have a written Constitu
tion; we have looked at it and we find 
this is the right construction.” There
fore, the question of public opinion 
coinciding or not coinciding with the 
judgment does not arise. All that one 
can say is that the Supreme Court 
judgment has put a particular inter
pretation on the Constitution. But 
that would be different from saying 
that the judgment must reflect the 
public opinion. No judgment need re
flect the public opinion. I quite agree 
that the public opinion will mould 
and fashion the judgment this way 
that the public opinion decides what 
i* a reasonable restriction in the pub
lic interest. To some extent, therefore, 
a Judge will have to take the normal 
thinking into account in deciding 
whether a particular piece of legis
lation is right or wrong. To that 
extent, the public opinion goes to 
mould the judgment but not in a 
fatter of the construction of the
Constitution.

Shri A. P. Chatterjee: A  ̂ far as the 
w pl side of the judgment is concem- 
?7*J come to it later. I was only 
“ flighting your point of view whe

ther at the present moment this Bill, 
which is now under our consideration, 
would be conducive to public interest 
or not. I think that your opinion was 
that the Supreme Court judgment, 
whether consciously or unconsciously, 
reflects public opinion and interest 
more than what this Bill which we 
are now considering does.

Shri Palkhivala: No. I have only 
said this, and I do say, that if a re
ferendum were taken today, for ex
ample, and the people were asked to 
say, each one having a vote, as to 
whether he wanted this chapter on 
fundamental rights to remain and if 
the pros and cons were explained to 
them in the language in which they 
understand, I have a feeling that the 
majority would vote for continuing 
the fundamental rights.

Shri A* P. Chatterjee: That is your 
feeling. Therefore, you are not sure 
that as far as the Supreme Court’s 
judgment is concerned, that neces
sarily reflects public opinion.

Shri Palkhivala: In fact, I would 
not say that the Supreme Court judg
ment ins right or wrong according as 
it reflects or does not reflect public 
opinion.

Shri A. P. Chatterjee: Therefore,
the Bill of Mr. Nath Pai, which is now 
for consideration before us, may be 
best conducive to public interest and 
may be reflecting public opinion. In 
any case, you are not sure either way.

Shri Palkhivala: No one can be 
sure. First of all, half the nation 
would not be even aware that such 
an issue has to be decided; of the 
other half which is aware of that, half 
Would not have the requisite equip
ment and knowledge to understand 
But the point is that in a properly 
organized democracy, the wider the 
spread of knowledge and understand
ing of the problems and the more 
active part people take in general 
discussion, the greater are the chances 
of politicians arriving at the truth. 
That theory, I subscribe to.
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Shri A. P. Chatterjee: You have 

also said that this Bill which is for 
our consideration is not urgent and 
that it can wait for some time.

Shri Palkhivala: Yes.

Shri A. P. Chatterjee: The Bill,
which is now for our consideration, 
does not immediately restrict or 
amend the fundamental rights or 
amend Part III of the Constitution, 
but this Bill only seeks to give the 
power to Parliament. What the 
Supreme Court judgment has, in 
affect, done is to take away the 
power to amend Part III of the Con
stitution from Parliament. Do you 
think that taking away of the power 
of the supreme legislative body is of 
such an urgent one that it cannot 
brook a moment's delay, but the Par
liament must look into it and try to 
find out whether it can or should or 
should, not tolerate this state of 
things—I mean, the absence of power 
which has- been predicated: by the 
judgment....

Shri Palkhivala: I think, it really
brings me to a crucial point which 
perhaps I should have touched ir\ 
my opening remarks myself. The 
real qu^stipn is this. If you did not 
pass the Bill today, you can pass it 
in any other year. But if you pass it 
today and afterwards you find that it 
works somewhat disastrously, assum
ing that it happens in certain State? 
at least, then to retrace your steps 
would be impossible. In other words, 
to undo what the Supreme Court has 
done is always within your power, 
but once you have taken the step, to 
undo that step would be politically 
impossible. I cannot conceive of any 
subsequent Parliament saying that 
Parliament shall not have the right 
to abridge the fundamental rights. 
Today H it within your poroer, ta t  
your decision, once' made, will be
come irrevocable. TO is is a tremen
dous sasponsibility. Having regard 
to that responsibility, I am at toast 
*lear in my mind that there is no 

urgency that this responsibility 
should be discharged in the way as

suggested by the BilL In short, you 
have two foxes sitting on the wall of 
the well and one of them just juaips 
and the other thinks that it would be 
impossible for him to'get out once h * 
jumps and, therefore, he decides that 
he would wait and consider before 
jumping into it. In other words, it is 
not an ordinary type of measure 
which you can change by passing an
other law, etc. This is practically an 
irrevocable measure and that is the 
great significance of this Bill. As I 
said, I am not going to thrust my. 
views against yours. You are better 
judges of what is pub ic opinion. I 
can only say that I am so overpowered 
by the tremendous responsibility you 
are taking upon yourselves that I am 
only asking you to give yourselves, in 
fairness to yourselves and also to the 
nation, some time. Suppose, for two 
years you do not pass this Bill—you 
yourself say that you will not amend 
the fundamental rights—and after two 
years when you have analysed the 
Bros and cons—you will have to 
organize public opinion and see which 
way it goes—if you so decide what is 
the harm? Whereas if you decide 
now and later on find that it is harm
ful, then what will you do? Will you 
amend the Constitution again? Some 
hon. Member spoke about possible 
safeguards. If we find the safeguards 
to be inadequate, what will we do? 
What I am saying is this. Pitted 
against the lack of urgency is this con
sideration of overpowering responsi
bility of any one who amends the 
Constitution. I am inclined to think 
that there is no such urgency as to 
dictate an immediate decision.

A. {ftapcKfer* I d#
this, Dq you think tfca& 

the sm*reme legislative body of th* 
country, wb^ch has been fiv.en th* 
supreme responsibility of legislating 

the entire country, will function 
bettep if. it did not take upon itsett 
heavy responsibilities? Do you mean 
to say that Parliament would work 
better if it is a sleeping body?

Shri MLkfeftvala: I think, Parliament 
waul# be doing a baMMr service to
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the nation if sometimes it took a 
little more time in the matter of laws 
it passes. ,

Shri A. P. Chatterjee: Am I to take 
it that, according .to your view Par
liament would do good to the country 
if it hybemated a little now and then?

Shri Palkhivala: I think, there is a 
difference between hybernation and 
contemplation. I think, what is need
ed is a little more reflection, a liittle 
more contemplation, which is a state 
of active awakening; it is not a state 
of hybernation at alL I want all the 
m in i to be alert and not hybemate 
and to apply themselves to problems 
and ultimately come to decisions.

Shri A. p. Chatterjee: You are so
eloquent about culture, but you are 
not eloquent about the culture of t ie 
people. You said that collectively the 
people of India are foolish, but indi
vidually they are wise.

Shri Palkhivala: What I said was 
that we, Indians, are individually in
telligent and collectively foolisk

Shri A. P. Chatterjee: You certainly 
Include yourself in that. You are col
lectively foolish, but individually 
wise? '

Shri Palkhivala: I did not say any
thing about myself.

Shri A. P. Chatterjee; What 1 put 
to j0Ou is this* As far as the question 
efi legislating in regard to fiindamentai
rights ^ caxuceraedi would you or 
would you not be satisfied with the 
Power being given to Parliament? No 
question at the present moment of the 
exercise of power arises. As Mr. Nath 

said* the question of exercise of 
Power does not arise at the moment, 
we only want to take the power to 
“ end any part of the Constitution, 
including Part HI. It is not wrong to 
have the giantffe strength, it would 
he wrong only if we use it like a 
***?*• It is the supreme legislative 
*°dy of the country. Why do you 
^  concede that it should have the 
•*ant!s strength in order to legislate

in regard to varying complex prob
lems of the country?

Shri Palkhivala: If you were right, 
the whole chapter on fundamental 
rights should be absolutely deleted. 
The whole philosophy of having 
fundamental rights is that men are 
liable to err—all men, judges, law
yers, politicians and every one. If 
your theory were right, then the 
logical conclusion and the inevitable 
conclusion would be that there should 
not be even a single fundamental 
right, give the giants strength to all 
the legislators and trust them not to 
use it as giants.

Shri A* P. Chatterjee: My question 
was not whether we should amend 
Part HI of the Constitution or not 
My question was whether we should 
or should not have the power to amend 
any part of the Constitution. Even 
if we have the power to amend 
any part of the Constitution we may 
not use that power. But you cannot 
deny to the supreme legislative body 
the power to legislate throughout the 
territory of India with respect of 
any problem that may arise before 
it. IT you deny that to parliament, 
you will be emasculating it. Don't 
you agree with me there?

Shri Palkhivala: I am not inclined 
to agree. Fundamental rights are 
nothing but what are refunded by 
some minds, well-furnished minds, as 
basic rights. Can you trust Parlia
ment to legislate wisely withqjut this 
safeguard of basic rights? 1 toe argu
ment in fhvour of enabling parliament 
to take away fundamental rights is
no different from) the argument in 
favour of taking away fundamental 
rights. It is a different thing if you 
can trust parliament mpi to encroach 
upon the basic rights of the people, 
fn England there are no fundamental 
rights. The British parliament is 
trusted not to encroach on funda
mental rights. Some republics have 
been conceived in the belief that it 
is better to have those safeguards for 
the people which will protect the 
people from the changing, shifting 
political ideologies. That if the phi
losophy underlining the chapter on
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fundamental rights. It is a wise phi
losophy.

Shri A. P. Chatterjee: You will not 
like the Parliament to be as sovereign 
as we like.

Shri Palkhivala: I am all for the
people being sovereign, every theory 
being tested in the market place. But 
1 am not for letting only a particular 
party for the moment able to have 
the power of doing away with the 
basic rights of the people. That is 
why I am inclined to think that this 
particular thing requires some fuller 
consideration.

Shri A. P. Chatterjee: The action of 
judges quite often unconsciously re
flects the attitude of the conservative 
elements of the society, as in the 
matter (of striking down legislation 
on the property rights.

Shri Palkhivala: I do not agree.

Shri A. P. Chatterjee: As far as
fundamental rights are concerned, 
certain rights like freedom of speech 
and expression, liberty, etc. have now 
been curtailed by certain legislations 
like Preventive Detention Act, Defence 
of India Act etc. Supreme Court has

* not struck down that legislation. But 
' Supreme Court has struck down pro

perty rights.

Shri Palkhivala: About the right of 
personal liberty and right of freedom 
of expression, Parliament has never 
curtailed them. The Government might 
have curtailed them, not Parliament. 
Therefore the question of the Supreme 
Court striking down does not arise. 
There is more freedom of speech in

* this country than in many other demo
cracies. Parliament has not curtailed 
them.

Shri A. P. Chatterjee: Do you agree 
that some of the judgments of the sup
reme court are evidence of the exis
tence of conservative elements?

Shri Palkhivala: I do not agree. My 
view is not relevant to the Bill. Just

as different parliaments have dischar
ged their duties, each supreme court 
has discharged its duty in their own 
light.

Shri A. P. Chatterjee; Regarding 
right to property is concerned you do 
not mind if they are restricted?

Shri Palkhivala: In my individual 
capacity I do not mind, so long as the 
other basic rights are protected.

Shri A. P. Chatterjee: We are con
cerned with establishment of socialist 
pattern of society. You have to res
trict property rights. Articles 31, 31A 
and 31B, as they are, may have to be 
drastically curtailed to bring out the 
objective.

Shri Palkhivala: I do not agree that 
these articles have to be further cur
tailed

Shri A. P. Chatterjee: For curtailing 
right to property, certain provisions of 
the constitution have to be amended 
You do not allow that to be done.

Shri Palkhivala: So far as it affects
me, I am not enamoured of the right 
to property. But we have to think of 
the common people. Without a certain 
right to property there cannot be in
centives to the individual and the 
country cannot economically advance. 
That is why the right to property, in 
that limited sense, is important to the 
country as a whole. I am talking not 
absolutely, but in the abridged form 
in which it stands today.

Shri A. P. Chatterjee: You have the 
judgment on Golakh Nath case. It is 
based upon this. Article 13 sub-arti
cle (2) includes also amendment of the 
constitution. Amendments of the cons
titution which seek to take away fun
damental rights would be affected. 
They may say, law including such and 
such things, but does not include 
amendment of the constitution. If Par
liament adopted such amendment, 
would it be open, according to you, 
to the courts to strike down any legis
lation taking away fundamental rights?
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Shri Palkhivala: It would be open 

to the court to consider whether the 
Bill passed by Parliament • amending 
the Constitution on these lines is valid 
or not.

Shri A. P. Chatterjee: Would an 
amendment of Art. 13 (2) to say that 
the law must include this, but does not 
include an amendment of the Consti
tution—that amendment also....

Shri Palkhivala: ,..  .can be chal
lenged successfully or unsuccessfully 
in the court.

Shri Tenneti Viswanatham: I must 
congratulate you on the very lucid 
way you stated your case. There is 
very much in what you have stated and 
of course there will be general agree
ment on many points. One of your 
points is that legislation should not be 
undertaken now because there is no 
need for it immediately. The need 
would have arisen if the Bill proposed 
contained any amendment of the Cons, 
titution affecting the fundamental 
rights. That I believe, is your point 
The judgment by itself has not created 
any difficulty because it has validated 
all the existing laws. “In future we 
will strike it down.” That is wbat it 
says. We do not know what the Bill 
will be in future and on what basis 
they will strike it down. So, that part 
of the judgment is only obitter dicta 
and not a judgment. Do you agree?

Shri Palkhivala: Yes, except to this 
extent that it is a binding law of the 
country today that Parliament cannot 
abridge fundamental rights. Therefore 
it may not be obiter. The operative 
part of the judgment is the law.

Shri Tenneti Viswanatham: But hav
ing said that, at the same time they 
said that they are not going to inva
lidate any law. Anyway there is no 
legislation before them for them to 
have said that it will be invalidated. 
They have simply said that if, in fu
ture an amendment of the fundamen
tal rights is brought before the Par
liament and the Parliament has passed 
it and then if it comes before them, 
they will declare it invalid.

Shri Nath Pai: As from the day of 
this judgment, any Act, any legislation 
infringing those rights is invalid. That 
is what they said.

Shri Tenneti Viswanatham: Whether 
it infrings or not has to be gone into. 
There is no automatic declaration that 
it will be invalid. That has practically 
no binding effect. Your point is that 
legislation is not necessary and per
haps it might even be fraught with 
mischievous consequences. You know 
that in America there is legislation 
governing the mode of legislation. In 
India we have none. Do you think it 
adviseable that in India we should 
have some legislation covering this 
point?

Shri Palkhivala: I have now come to 
the conclusion that what we need is 
less laws and not more. We have en
ough of laws. Perhaps we could do 
better if instead of passing laws we 
could attend to the implementation as
pect of the laws already passed.

Shri Tenneti Viswanatham: You
said that there are some basic rights 
in the Constitution and they are em
bodied in the fundamental rights. 
There are other basic features in the 
Constitution, but the Constitution has 
laid more stress on what is embodied 
in Part III. You say that they are 
inviolable because unless they are en
forced the society would not endure. 
Is that your opinion?

Shri Palkhiwaia: Yes.

Mr. Chairman: Before adjourning
I want to tell you one thing. Mr. 
Jairamdas Daulatram who is a stal- 
vart and who was a member of the 
Constituent Assembly put a question 
that was in my mind. When this Bill 
came before Parliament for considera
tion, I made some observations. I 
said that after the Constituent Assem
bly for the first time a debate on 
fundamental issue is being raised by
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introduction of this Bill Constitution 
is the cornerstone of our nation. At 
this juncture I find after all these 
questions, being a good liberal you 
are not sure—if I may make that 
observation—about the grounds which 
you placed before us in the beginning. 
In fact this Select Committee is a 
miniature Constituent Assembly 
lor this purpose. The Constituent 
Assembly followed certain traditions 
lor reaching a concensus. Now that 
you have stated your case, I would 
like you to give some thought to one 
aspect. In case we reach a concensus 
that the power to amend Part III 
which has been taken away by the 
Supreme Court judgment needs to 
be restored, what is the best method 
that should be followed keeping in 
view all the safeguards that you think 
necessary? Now it is too late and the 
members are restless. But would you 
like to apply your mind to this aspect 
and co-operate with, ttye Committee by 
submitting a memorandum which 
wou’d help in our deliberations?

(Shri Falkhivala: I ^yould certainly 
do so. But may I just clarify one 
point? If I haVe understood you 
correctly, you said that I was not 
very sure of the grounds. But I think 
I must say—I think I have already 
said that—that in my opinion the 
fundamental rights should remain antjl 
"the reason why I am asking fbr time 
for consideration of the Bill is tliat 
I am hopeful of being able to p$r- 
isuaide people like the (honourable 
•Chairman and the honourable mover

of the Bill and other honourable 
members—with a little imore time 1 
am confident I can do that—that this 
is not the right time in our country’s 
history when the fundamental rights 
should be open to adjustment by Par
liament. So my plea for postponing 
this Bill is actuated by the frank 
desire—I am expressing it frankly—to 
persuade the libera1-minded honour
able members that in the larger In
terests of the country it is not desir
able for Parliament to take power to 
abridge fundamental rights. This is 
frankly my thinking and that is why 
I am asking for time.

As regards the other point, I will 
certainly assist you in such way as I 
can, if you ultimately decide to go 
ahead, to see that the Bill is ultimate
ly framed in such a shape that it cqa 
meet the point o£ vie'vy. contrary to 
the point of view of those who are in 
favour of the Bill.

Cfrjfcinan: May I exprese m j 
hearty thanks for the lucid exposition 
of. your case and tor the frank dto-
cusaion?

Stai Pa)fcW*%la: U has been my 
priyileg? to appear before this honour
able Coaunitt*?. I am most grateftd 
to you for *he patient hearing yra 
have given me.

(The witness then withdrew)

(The Committee then adjourned)
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(The witnesses were called in and 
they took their seats).

Mr. Chairman; It was good of you 
to have submitted a memorandum. 
It has been circulated to the Members 
already. To begin with, if you want 
to say something, you are welcome.

Dr. Murthi: We are indeed happy to 
have this occasion ito appear before 
this august Joint Committee to say a 
few words and share our thoughts. 
The Committee must have already 
heard a number of eminent constitu
tional lawyers on this subject, but we 
would like to add our mite.

There are three points in our memo
randum. At present Shri Nath Pai’e 
Bill is trying to amend article 368 of 
the Constitution, but we feel that in 
addition to this, article 13(2) might 
plso be considered  ̂ for amendment. 
Here, I would like to say a few more 
things on this. As we have seen, in 
the Supreme Court judgment of 
Golakhnath’s case, the Supreme Court 
said that article 368 is only a proce
dural article. According to it arti
cles 245 and 248 are the legislative 
provisions which give the right to 
amend or make laws. But article 245 
starts with the expression “subject to 
the provisions of this Constitution” . 
That includes, according to the Sup
reme Court, article 13(2) which speci
fically prohibits any law made affect
ing fundamental rights. The Supreme 
Court noted that the expression l a w  
in  the proviso to article 13(2) does not 
exp ressly  exclude constitutional

amendments. Consequently it came 
to the conclusion that Parliament has 
no power to abridge or take away 
fundamental rights.

Basically, as our memorandum says, 
we feel that Parliament alone should 
have the right to amend the Constitu
tion. In view of this, it may be con
sidered whether the expression ‘law* 
may not be amended so as to mean 
that constitutional amendments are 
not covered by it. We could possibly 
use the words ‘but shall not include 
constitutional amendments’ which 
may be added to paragraph 3(a) in 
article 13. Without that i f  might be 
possible that the Supreme Court on 
any future occasion might raise the 
same question whether ‘law* in article 
13 excludes Constitutional amendments 
or not. We have said that this also 
may be considered by way of abunda- 
ant precaution. It may not be neces
sary, but it may be more appropriate 
as a measure of abundant precaution 
to amend this also.

We find—it is more a technical 
thing—that the marginal note to 
article 368 says, “procedure for amend
ment of the Constitution”. If, ac
cording to the proposed amendment, 
we are going to add that any provi
sion of the Constitution can be amend
ed and add it as the first sentence of 
the proposed article 368f it might 
create a problem if the marginal note 
still remains to be “procedure for
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f amendment of the Constitution” . Ac

cording to the Supreme Court Judg
ment, this marginal note also indicat
ed that Article 368 presumably is a 
procedural article. As we are going 
to confer a constituent power on Par
liament to amend any provision of the 
Constitution by amending article 368, 
it is for the Committee ô consider 
whether this marginal note also 
should be suitably amended

On the first point, we mentioned, 
that Parliament alone should be 
authorised to amend the Constitution,
I have noted down a few things and if 
the Committee would like we can 
later on give our reactions on various 
other suggestions made. For the time 
being I only want to point out that we 
have also mentioned that the funda
mental rights in the Constitution 
should be placed on a little higher 
footing than what is contemplated in 
the Constitution or what is being con
templated in the proposed amend
ment to the Constitution. As you are 
all aware, at present the trend the 
world over is towards increasing .the 
basic minimum fundamental rights.
In support of this I would like to 
draw the attention of the Committee 
to tho UN charter, the Universal Dec
laration of Human Rights and the .two 
recent covenants on human rights 
which are awaiting ratification by 
Statis. They all provide for the en
largement of the basic fundamental 
rights. If we are trying to curtail or 
abridge the fundamental rights it may 
not be in consonance with the inter
national trend. However, while 
agreeing that Parliament should have 
the right to amend the fundamental 
rights, we feel that a provision should 
he included in the proviso to article 
368 to include therein Part III of the 
Constitution. At present a Constitu
tion amendment could be carried out 
by a special majority of Parliament.
But we feel that in view of the fact 
that fundamental rights are funda
mental and they are the basic mini
mum rights given to the people of this 
country, they should be at least fn- 
clurtpr-j in tho proviso whereby a large

majority of tye State legislatures have 
also to approve of it.

Lastly, we have mentioned about 
the setting up of a Constitution Re
view Committee. This may not be 
directly concerned vath the present 
amending bill before Parliament* 
But we would, as an organisation 
dealing with international law, 
like the Committee to know our 
view on the subject We have been 
going through various documents, 
opinions expressed and writings of 
various people. We feel there is an 
apprehension in the minds of the 
people that Parliament is rushing 
through constitutional amendments as 
and when there is an inconvenient 
decision made by any court, parti
cularly the Supreme Court. As the 
Committee most probably is well 
aware, in the United States of America 
during the last 180 years only 25 
amendments of the Constitution were 
carried out. In India in the last 
16 years we have carried out 21 
amendments. May be the economic 
and social circumstances in this coun
try and the largeness of the Constitu
tion presumably justify them, but 
there is this apprehension in the minds 
of the people in this country. We do 
not subscribe to that view because 
we feel that Parliament as a chosen 
instrument of the people of this coun
try would not behave irresponsibly.
To avoid any apprehension in the 
minds of the people, our suggestion 
is that either by an amendment of 
the Constitution or through an Act of 
Parliament a committee or a confer
ence— the UN Charter says ‘A Gene
ral Conference’—for review of the 
Constitution may be created as a 
permanent body. So that, periodi
cally, say, every three or four years, 
they could sit together, with all the 
political parties represented. They 
could take all the judicial decisions, 
both of the High Courts and the 
Supreme Court, discuss them and see 
the need or otherwise of amending 
the relevant provisions of the Consti
tution. At present, we are making that



review as and when an amendment 
Bill is brought out. We feel that the 
Joint Committee could consider recom
mending a body or committee to re
view the constitutional development 
during a particular period. That could 
be a creature of Parliament which 
could recommend to Parliament what 
should or should not be done. It will 
give Parliament the benefit of the 
opinions of various political parties 
r̂hich would make it easier to take 

further action.

Mr. Chairman: What is your idea 
about the composition or constitution 
of such a review committee?

Dr. Murti: It could be on the United 
Nations pattern, the Parliament sit
ting as a committee so that all politi
cal parties and viewpoints are repre
sented. After every three or four 
years all the decisions of the Supreme 
Court and the High Courts could be 
taken into consideration by such a 
body and recommendations made to 
Parliament.

Shri Nath Pai: How does my judg
ment of the problem or the contri
bution I make change materially and 
in quality when only the nomenclature 
given to me is different? Now I sit 
in Parliament; then I will sit in Parlia
ment as a committee.

Dr. Mort): In our memorandum we 
have suggested two different ways. It 
can be either the whole Parliament 
converted into a committee, or it 
could be a committee appointed by 
Parliament where representatives of 
all political parties are present, like 
a Joint Select Committee. It should 
be done periodically, every three or 
four years, not as and when the 
Supreme Court gives a decision. As 
Shri Nath Pai has mentioned, it is 
true that the same members would 
be there both in Parliament and in the 
Committees, but, then, the atmosphere 
would be different in a committee.

Mr. Chairman: If I have understood 
you correct, it Should be either Parlia

ment converting itself into a com
mittee or a small body elected on the 
basis of proportional representation.

Shri Nath Pai: Do you want some 
experts to be represented in that com
mittee?

Dr. Murti: If they so desire, they 
can add a few experts also. But it 
should be a periodic review.

Shri Nath Pai: Could not the Law
Commission do this duty?

Dr. Marti: While we have great
respect for the Law Commission and 
the valuable advice and expertise they 
give, it happens to be a governmental 
body where the political viewpoints 
and party viewpoints are not repre
sented. We feel that it would be 
better if we have the party viewpoint 
also represented in this committee so 
that it could thrash out various 
aspects.

Shri P. Chandrasekhara Rao: I
want to add only one sentence. In 
the United Nations Charter there are 
two provisions—one allowing the Secu
rity Council and the General Assem
bly to amend the Constitution and 
another providing for a review con
ference. The review conference is 
also entitled to amend the Constitu
tion.

Mt. Chairman: But that may not be 
applicable to a sovereign State and 
Parliament like ours. We can look at 
it for guidance, but the composition, 
functions and forces and factors at 
work are different in the case of 
United Nations.

Dr. Murti: This is our idea.

Mr. Chairman: It is good you have 
stated your views and, if I may say 
so, you have lent good support to the 
Bill sponsored by Shri Nath Pai. But 
in your deposition you have not met 
the criticism of those who hold that 
Parliament should act after some time 
has elapsed and not now.
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Br. Murti: I would definitely meet 

this criticism. Basically, even the 
Supreme Court never questioned the 
amendment of the Constitution as 
such. It only questioned the right of 
Parliament to amend the fundamental 
rights.

Shri Nath Pai: Do you concede that 
Parliament, to use your nice phrase, 
as the chosen instrument of the people 
of India, is the ultimate authority with 
the necessary competence?

Dr. Murti: It should be.

Shri Nath Pai: You only added in 
parenthesis that this should be safe
guarded by incorporating a proviso to 
article 3#8 to the effect that when 
there is art amendment of the funda
mental rights, it should be ratified by 
a majority of States. That is the only 
safeguard which you have suggested.

Dr. Murti: Yes, Sir. We cannot
accept the contention of the Supreme 
Court that Parliament cannot amend 
the fundamental rights.

Shri Nath Pai: ‘Parliament cannot 
be trusted”, that is what the court 
says.

Dr. Murti: We do not agree with 
them there.

Mr. Chairman: You are questioning 
the wisdom of the court?

Dr. Murti: We do not want to ques
tion their wisdom but on one point I 
am rather constrained to do so. In 
the course of the judgment the Chief 
Justice as well as one of the judges 
mentioned that Parliament cannot 
amend the fundamental rights but it 
can create a body, a Constituent 
Assembly, which can in turn amend 
the Constitution. As Shri Nath Pai 
has put it, if a body cannot be depend
ed upon to amend the fundamental 
rights, it is inconceivable that this 
very body could create another body 
which can amend it by a simple majo
rity. We do not subscribe to that 
view. Various methods! have been

suggested to get over this. One is 
that a plebiscite should be held. *

Shri Nath Pai: Referendum.

Dr. Murti: Not referendum. I will 
come to that later. We do not agree 
with the view of the Supreme Court 
about the creation of a Constituent 
Assembly because if Parliament can
not amend the Constitution, how could 
a body created by it do so? Further, 
as Shri Setalvad and other legal 
experts say, there is no provision in 
the Constitution which says that it 
can be done.

Then, there is the plebiscite or 
referendum idea. According to inter
national law, a plebiscite is held only 
where questions relating to the status 
of land are involved, in this case 
there is no question of invoicing a 
plebiscite.

Mr. Chairman: Perhaps, they were 
more concerned with the valuation of 
the land.

Dr. Murti: When We come to the 
idea of a referendum, we feel that it 
is a possible method. In our know
ledge and wisdom we feel that there 
is nothing really wrong or there is 
no legal inhibitions about holding a 
referendum. But our considerations 
are based more on practical grounds.
A referendum involves, like a general 
election, berth time and money. It is 
very expensive and time-consuming. 
The very idea frightens us. If every 
time Parliament wants to amend the 
Constitution it were to go before the 
people, it would take enormous time 
and would involve a great deal of 
money.

Shri M. Y. Sateem: Not the entire 
Constitution but only Part III.

Dr. Murti: During the last 20 years 
we have held four general elections 
and during the last 16 years we have 
amended Part III five times.

Shri M. Y. Saleem: Not abridged 
four times.
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Dr. Murti: Once it was amended to 

accept the Supreme Court’s recom
mendation.

The other point is legal and that is 
whether, in view 0f the fact that there 
is no provision that Parliament by an 
Act or Ordinance can hold a referen
dum, the Supreme Court would accept 
the people's verdict binding as a con
stituent power or authority. It is not 
certain whether a Constitution Bill 
approved by the people would be con
sidered as legal by the Supreme Court 
and in conformity with the Constitu
tion.

These are our doubts about the 
validity of the idea of a referendum.

Shri Jairamdas Daulatram: I think, 
the idea of those who suggested refe
rendum was that subsequent to the 
result of the referendum having been 
ascertained, Parliament would legis
late so that the legislation of Parlia
ment would come before the Supreme 
Court and not the verdict of the 
referendum.

Dr. Murti: If that is the contention, 
the problem remains the same. After 
all, now we are discussing a situation 
where the Supreme Court is question
ing the right of Parliament to legislate 
about this.

Shri Jairamdas Daulatram: I am
talking in terms of the suggestion of 
the Supreme Court that some other 
body, vaster than Parliament and 
more or less constituted not as a 
result of a general election based on 
certain election manifestoes, gives a 
certain opinion on the specific issue. 
In terms of that opinion Parliament 
passes some law abridging the funda
mental rights. That would be hi 
terms of what the Supreme Court has 
suggested.

Shri P. Chandrasekhara Rao: The
Supreme Court did not say that. That 
is not the unanimous view of the 
majority judges. That is
only what justice Hidayatulla said. 
We are not sure whether the Supre
me Court would approve that idea 
when a case goes before the Supreme

Court later on. It is an individual 
opinion expressed.

Dr. Murti: There is another view
point that this matter should be re
ferred to the advisory jurisdiction of 
the Supreme Court. In the previous 
two cases they said that Parliament 
has the right to amend, whereas in 
the present one they say that Parlia
ment is not the authority to do this. 
To avoid all this complicated thinking, 
the view is: Why not we seek an ad
visory opinion from the Supreme 
Court?

Here I have noted two points. May 
be, the first one is not really that im
portant. The Supreme Court is not 
obliged to give advisory opinion on 
matters under article 143(1). The 
President may or may not—it is in 
his discretion—refer it To the Supre
me Court for an advisory opinion. In 
the same way, the Supreme Court is 
not obliged to give an advisory opi
nion. But taking it for granted that 
the President requests the Supreme 
Court to give its advisory opinion—I 
do not think in their wisdom they 
would refuse to give the opinion—they 
give the opinion, it is not really bind
ing on anybody, not even on the 
Supreme Court itself. The Supreme 
Court gives the advisory opinion after 
the parties who are interested in it 
appear before it and argue the case. 
They are not even bound by their 
previous judgments. In view of that 
they could very well come out with a 
completely different judgement. So, 
in view of this, as mentioned in my 
note. I do not know how they are 
going to act and this is rather uncer
tain.

Mr. Chairman; Even in an advisory 
opinion can there be a difference of 
opinion, five judges on one side and 
six on another side? Is it possible?

Dr. Murti: It is possible.

Shri P. Chandrasekhara Rao: I sup
pose, there were advisory opinion with 
dissenting opinions.
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Shri Nath Pai: There may be as 

many opinions as the number of judges 
sitting on the Bench.

Dr. Murti: Then, there is another 
viewpoint. People say: Why not
afford another opportunity to the 
Supreme Court? As they have revis
ed their judgment thrice before, they 
might come round with a revision 
of the present judgment There our 
feeling is that this is very uncertain 
and not a particularly satisfactory 
method. Recently, there has been a 
development in the international law 

| field. They are really making a 
study of the socio-economic back
ground of the judiciary. But if one 
were to depend on the changes the 
composition of the Supreme Court and 
the attitudes depending on the socio
economic background of the judges, 
we would be completely leaving the 
whole thing in the lurch. That is 
what we feel.

As I have already submitted. all 
these methods suggested are not actu
ally facing the issue straight. The 
Supreme Court in Sajan Singh and 
Shankari Prasad cases has upheld the 
right of Parliament to amend the Cons
titution. They even went to the ex
tent of saying, “Article 308 is good 
enough; you need not touch even 
Article 13.” We feel that we might 
think of amending Article 13 to add 
that this excludes constitutional 
amendment. But the very Supreme 
Court in its third decision, has said 

I that Art. 388 is a procedural article 
and that it should not be done.

We are of the view that Parliament 
alone should have the power to amend 
the Constitution as has been: stated by 
the Supreme Court in pre-Golak Nath 
cases. It has said so twice before and 
we want that position to be restored. 
We are convinced that Shri Nath Pai's 
Bill with the few suggestions of ours 
could really meet the situation. This 
is our submission.

Shri M . Y. Saleem: On p. 2 of
your Memorandum, you have men
tioned that a hasty adoption Of an 
amendment of this type should be 
2444 (E) LS.—6

avoided. Will you please illustrate 
what do you mean by saying it is 
a hasty amendment and what would be 
the appropriate time when this amend
ment should be taken up by Parlia
ment?

Dr. Marti: This I have already
clarified at length. But I would re
iterate our stand. As I mentioned ear
lier. there should be ratification by the 
States because the present article 368, 
even after taking into consideration 
the amendment suggested by Shri Nath 
Pai, would still mean that a special 
majority could amend the fundamental 
rights. We feel, in view of the fact 
that the fundamental rights have a 
special position, thig should be ratified 
by the States also. This is the first 
submission.

The second submission is that we 
are thinking of having a constitutional 
review committee. But it is only a 
safeguard.

ShU M. Y. Saleem: In Article 368, 
there is a proviso which prescribes the 
procedure of introducing an amend
ment to the Constitution and in cer
tain cases it has been prescribed that 
at least one-half Of the States should 
express their opinion in regard to the 
Bill proposed to be adopted by the 
Parliament. In this context, in para 
3 of your Memorandum, you have said 
that the fundamental rights should be 
treated at a higher footing. What I 
understand from the working of this 
paragraph Is that when article 368 
provides about other articles to be 
amended in the Constitution, yOu want 
that if any article from Part III of the 
Constitution is to be amended, it 
should receive some special treatment 
by obtaining the consensus of the 
people or by some other method *nd 
that it should not be adopted by a 
simple majority.

Dr. Mnrtl: That is true.
Shri M. Y. Saleem: It means that

the provision of article 368 is not suffi
cient to give a higher status to the 
fundamental rights as you propose in 
paragraph 8 of your Memorandum.
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Dr. Murti: It is not so. The pro

viso in article 368 is there and we are 
for it. But the only thing is that, un
fortunately, Part III of the Constitu
tion dealing with the fundamental 
rights is not include in it. At 
present, that is excluded from it. 
So, with a special majority Parliament 
can pass an amendment concernnig 
Part III of the Constitution. So 
what we have suggested is that if at 
any trme Parliament feels like amend
ing the fundamental rights, the amend
ment should also be covered by the 
proviso. It is not there at present.

Shrt M. Y. Saleem: Certain Chap
ters and the provisions of the Consti
tution are to be governed by this pro
viso. You say that the Fundamental 
Rights Chapter of the Constitution 
should be treated on a high level. If 
the same proviso which is in existence 
is also utilised for an amendment of 
the Fundamental Rights Chapter, ac
cording to you, it means you are treat
ing the provisions of Chapter III at 
par with other provisions of the 
Constitution. There is the question 0f 
preferential treatment.

Shri P.' Chandrasekhara Rao: We 
want preference in the sense tha* 
Fart III should be included in the 
proviso to article 368. That is what 

mean by preference. It is not 
preferential treatment over the other 
provisions of the Constitution.
..Shri Y. Saleem: If it receives 

the approval of one-half of the States, 
that will' be sufficient.

Shri P. Chandrasekhara Rao: Yes; 
'besides that, we have asked for a 
constitutional review committee. It 
can look into the matter. That also 
will serve as a safeguard.

Shrt Av Nv Mulla: When we are a* 
the point of interpreting Article 368, 
I would like to know whether it is a 
fact that the Articles mentioned in the 
proviso to Art. 368 mostly deal with 
the constitution of the judiciary and 
the rights of the judiciary.

SkH P. Chandrasekhara Rao: Yes.
Sfcii ’Ae N* Mulla) Therefore, the 

constitution of the judiciary and the

rights of the judiciary are perhaps 
even more important than the funda
mental rights.

Shri P. Chandrasekhara Rao. We
do not subscribe to that view,

Shri A. N. Mulla: I am submitting 
the reason. After all, it is the judiciary 
which would ultimately decide whe
ther a certain Act is to be declared 
void or not. Therefore, you will at 
last accept that it cannot be put on 
a lower footing than the fundamental 
rights.

Shri P. Chandrasekhara Rao: Yes,
we do agree.

Shri A. N. Mulla: If you include
the fundamental rights also in the 
orbit of the proviso, it will be giving 
a preferential treatment not only to 
the fundamental rights but also to the 
other rights which are equally im
portant as the fundamental rights.

Shri P. Chandrasekhara Rao: We
are not giving any preferential treat
ment to the other provisions. That 
special treatment to them has been 
given by the Constitution-makers 
themselves.

Shri A. N. Mulla: What I say is 
that if we do it now, we will be giv
ing a preferential treatment to the 
fundamental rights.

•Shfi P- Chandrasekhara Raot Yes.

Dt; Marti: Yes; we subscribe to
that view.

Shri A. N. Mulla. You were talk
ing about having a Review Committee 
of Parliament. I take it that the pur
pose before us is that the fundamental 
rights should not be easily taken 
away, it should be difficult to take 
away these fundamental rights. I 
think, we agree there.

Shri P* Chandrasekhara Rao: Yes.

Shri A. N. Mulla. Now keeping that 
in mind, do you think that if the 
Parliament converts itself into a Re

view Committee and by a mere majo



rity decides to amend the fundamental 
rights, that would be a greater safe
guard for the preservation of the 
fundamental rights than the existing 
conditions in which two-thirds majo
rity have to vote and the two-thirds 
majority who vote have to decide? 
Which is the greater safeguard?

Shri P. Chandrasekhara Rao: The
Review Committee will only make 
recommendations to Parliament, 
which will not be binding. It only 
affords an opportunity to Parliament 
to look into the expert opinion.

Shri Ai N. Mulla: I take it that
you want to introduce the Review 
Committee as an added step before the 
matter comes before the Parliament..

Shri P. Chandrasekhara Rao: Yes;
the expert opinion on the subject will 
be available.

Shrf A. N. Mails: That means, an
other hurdle which has to be crossed 
before the matter comes to the Parlia
ment. '

Sluri P. Chandrasekhara Rao: Not
a hurdle. It will be another Commit
tee like this.

Dr. Murti;. It definitely adds, but 
not hinders.

Shri A; N. Mulla: I did not say,
‘hinder*. That will be one added step 
to be taken before the matter can 
come before the Parliament.

P. Chandrasekhars Rao: Yen.

Shri Nath Pal: Did you mean it
to be a temporary or & permanent 
body? I think, you said that it will 
be a permanent body constantly re
viewing the working of the Constitu
tion and giving its reactions as an ex- 

f pert body and that the Parliament 
may accept or modify or reject them. 
This is how I have understood.

Shri P. Chandrasekhara Rao: Yes; 
that is what we meant*

Shri A. N. Mulla: Therefore, your 
position is this. There is a perma
nent Committee which is keeping its 
eye on the Constitutional position 
making its suggestions and recom

mendations, and then those recom
mendations came before the Parlia
ment. But does it tafce away the 
right of the Member to raise that issue, 
by himself without referring it to the* 
Committee? If a Member wants to 
suggest any Constitutional amend
ment, should he send it to the Com
mittee first?

Shri P. Chandrasekhara Rao: Ac
cording to us, Parliament should send 
that matter to that Committee.

Shri A. N. Mull*}; Therefore, as I 
said, it is an added step which you 
suggest. Now a Member can bring 
forward a Constitutional amendment. 
According to your suggestion, if he 
intends doing so, it will first go be
fore the Review Committee; the Re
view Committee will give its opinion 
on it and then it will come before the 
Parliament.

Mr* Chairman: I would like to get 
a clarification. Once you said when 
Mr. Nath Pai interrupted that the 
Review Committee will be a sort of 
a permanent body of experts as well 
a« representatives of the people, look
ing to the working of the Constitution 
and the desirability of introducing 
certain measures to make it more 
smooth. But, as Mr. Mulla suggested, 
if some Member desires some amend
ment to be introduced, the procedure 
is that he will frame the Bill; if he 
is a private Member, the Bill will 
come before a Committee of Parlia
ment and that Parliamentary Com
mittee is an independent one; it might 
refer it to the Review Committee or 
it might directly refer it to the House 
itself. So, your concept of the Re
view Committee must be. properly 
defined.

Dr, Murti: There are two way* of
looking at it. We envisage a provi
sion to create a Committee consisting 
of the representatives of different 
political parties and a few experts on 
the subject. Tt could be inscribed in 
the Constitution itself. It would re
view the progress of the Constitution 
periodically. ...

Rhrl A. N. Mulla: The matter is
still not quite clear. One procedure
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would be tha* the Private Member’s 
suggestion, when it comes before the 
Parliamentary Sub-Committee would 
be sent to the suggested Review Com
mittee; in that case, the hands of the 
Parliamentary Committee would be 
tied down and it must send it to the 
Review Commoittee. Another proce
dure would be that the Parliamentary 
Committee would retain the option of 
sending it to the Review Committee 
or following the normal course.

Dr. Marti: As the Chairman
has corrected, every Member of 
Parliament has a right to submit an 
amendment or Bill or anything. We 
do not want to curtail that right of 
any Member in any of our suggestions. 
What we are suggesting is this. If 
any Member wants to bring forward 
an amendment, he is welcome to do 
it. Whether it should go to the Re
view Committee or not, I suppose, 
we should work out the details a 
little more closely after consulting 
the Rules of Procedure in Parliament. 
What we have suggested is a general 
idea. You might consider creation of 
Review Committee or, as they call, 
Review Conference or whatever it is. 
The members of the Review Commit
tee may be nominated by the Parlia
ment. It may include some experts 
and representatives of various political 
parties.

Shri A. N. Mulla: You have said
and some other witnesses have also 
said that we have introduced too 
many amendments in a short time. 
Have vou studied these constitutional 
amendments? Have you come to anv 
conclusion that any of these amend
ments do not represent the wish of 
the people? Do the people resent 
those amendments?

Dr. Murti: In lfl years time 21 
amendments have been made. They 
may be necessary in view of the fact 
that we are in the b^einnin? and !t 
\n a growinr society. Thev are neces
sary. We had a discussion about it 
and we found that there wer<» 25

amendments in the United States 
spread over 189 years. Out of that
25, 10 were carried out in a period erf 
3 years' time. I am not at all one of 
those who is particularly worried that 
Parliament is going on amending the 
constitution.

Shri A. N. Mulla: On behalf of an 
international body you have come 
here. Can you say that the concept 
of fundamental rights which should 
be present in the minds of Members 
of Parliament have been flagrantly 
violated in any particular instance?

Dr. Murti: We do not say that
Parliament has ignored fundamental 
rights.

Shri A, N. Mulla: Merely because
of amendments, it does not indicate 
that the sanctity given to fundamental 
rights was ignored by Parliament.

Mr. Chairman: I would like to have 
one clarification. People say that so 
many amendments have been passed 
in short periods. There should be 
amendment if any new language is 
to be introduced in the Constitution. 
The amendments must be analysed to 
see such of the amendments as are 
of a substantial nature. How many 
are they? There are amendment 
again to give effect to the judicial 
verdict also. That also must ibe taken 
into consideration. We have respect
ed the judicial verdicts also. In order 
to have a democratic society, for re
moving certain feudal restraints, cer
tain two or three amendments have 
been done and they are substantial 
amendments. The question of funda
mental rights leads to this question 
whether the property is supreme or 
the human being is suDreme. That is 
the m*in question. Only substantial 
amendments are two or three.

Dr. MurH: 5 amendments. Out of
that one hanpens to be that on public 
order in Art. 19. It is not really a 
controversial one,
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Shri A. N, Mulla: The conduct of 

Parliament has not been such that it 
could create a feeling of panic in the 
minds of any one.

Dr. Murti: That is true.

Shri Triloki Singh: Supreme Court 
has delivered three judgments. The 
third one differs from the first two. 
As a student of international law, in 
your opinion, which of the judgments 
are correct? First two or the last 
one?

Dr. Murti: First two are correct.
Shri M. P. Bhargava: What type

of constitutional review committee did 
you have in mind when you wrote 
this note? You had nothing in your 
mind about technical experts. You 
mentioned about setting up a consti
tutional committee consisting of all 
the members of Parliament or a select
ed number of them as may be decided 
upon by Parliament. What was the 
idea behind this? Parliament in its 
own right could consider the amend
ments. Why it should convert itself 
into constitutional review committee?

Dr. Murti: It was an idea. How
it should be composed that is a matter 
for consideration.

Shri M. P. Bhargava: Am I to take 
it that the note you submitted is not 
to let th« Committee know your views 
but you wanted the note to be used 
as a base for knowing our views.

Mr. Chairman: The idea was
thrown.

Dr. Murti: The note was given
bringing this idea before the Commit
tee for their discussion.

Shri M. P. Bhargava: In your note 
you are not clear whether this consti
tutional review committee should be 
a temporary or permenent committee. 
You refer to article 109 of the United 
Nations Charter. That provides for 
a general conference of the members 
of UN for the purpose of reviewing 
the Charter at stated periods. That 
Art. 109 which you have referred to

is only ad hoc body or committee to 
be formed periodically for reviewing 
the Charter. It is not a permanent 
body as you seem to suggest for con
stitutional review committee. So the 
whole idea in your note is not quite 
consistent. You are not clear what 
type of committee should be there. 
You are not clear whether it is to be 
temporary or pemianent, its terms of 
reference or what it is expected to 
do.

Shri P. Chandrasekhara Rao: There 
was a certain seminar held in India 
International Centre. We had the 
opportunity to participate in their 
deliberations. Some MPs. expressed 
the view that constitutional amend
ments are being taken up in Parlia
ment along with amendments to other 
ordinary enactments. You dont 
have that necessary and elevated at
mosphere.

Shri M. P. Bhargava: Will you fur
ther elucidate? There is no mix-up 
of constitutional and other amendment# 
in Parliament.

Shri Chandrasekhara Rao: It is not
a mix-up. Mr. Kripalani said about 
that when you take up amendments, 
you take some municipal enactment ott* 
the other, you discuss it and dispose 
off it and then pass on to constitu
tional amendment and then to some 
other topic. So, you do not have that 
necessary and required elevated at
mosphere that gives sanctity to a cons
titutional amendment

Mr. Chairman: Then you suggest a
special procedure.

Shift Nath Pal: I think what has 
happened is this: They have tossed
an idea. It is only a process of loud 
thinking. This is not a concrete pro
posal. This is a good idea. Beyond 
that, I do not think they have them
selves applied their mind to it. We 
need to work that idea.

Shrf M. P. Bhargava: If it is a
definite idea, I have to question them. 
If it is only a loud thinking, I will 
stop.
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br. Murti: It was an idea that came 

to our mind. But then we hesitated to 
put it in our memorandum because we 
thought that it may not be directly 
concerned with the Amendment Bill 
before the Select Committee. But 
then we thought that this idea would 
be a good idea and so we put it 
before the Committee.

Star! ML P. Rhargava; Now I come 
to Mr. Nath Pai’s Bill. From your 
note it appeals that you think that 
Mr. Nath Pai’s amendment will not 
meet the situation and something 
furthter than this Bill is necessary to 
meet the situation. Is that your 
view?

' Dr. Murti: Explaining it I have
mentioned that the amendment to 
Art. 366 as proposed by Shri Nath 
Pai at present may not meet all the 
possible criticism and objections. 
That is why we felt 13(2) also might 
be amended.

^Itri A. N. Mulla: For ttiat you can 
change the terminology of the amend
ment.

Shri P. Chandrasekhara Rao: The
Supreme Court has in Gokaknath’s 
case taken the view that Article 368 
is only as procedural provision and 
the legislative power is to be found in 
Articles 245—248 read with the rele
vant Entry in List I of the Consti
tution. That being the position, we 
thought___ ct

Bfcri A. N. Mulla: It all depends 
upon the terminology of the amend
ment. If 13(2) can be kept under 
susltension by the powers gijven in 
emergency, obviously the terminology 
can be introduced even in 368 which 
will make 13(2) ineffective.

Shri P. Chandrasekhara Rao: As
long as the view that 368 is only a 
procedural provision holds the field, 
any change in 868 albne will not 
suffice. As long as that view prevails 
there is no use of amending the pro
vision as such.

Shri KamefthwarSingh: I would like 
to know from* the witness as to what 
he meant by ‘elevated atmosphere’.

Shri P. Chandrasekhara Rao: I
used it in the sense that you are 
amending the Constitution and no,ty 
as Ivor Jennings put it, a Cat’s Act 
or a Dog’s Act. That is all what I 
meant.

Mtri Kameshwar Singh: I think you
have also said that in the Constituent 
Assembly we had a different atmos
phere. AH of you are stressing more 
on the atmosphere than on anything 
else.

Shri P. Chandrasekhara Rao: That 
body takes stock of the progress of 
the Constitution and sees whether 
some more changes have to be intro
duced. That body applies its mind 
only to Constitutional matters.

Shri M. Chandrasekharan: Even in 
the United Nations Chatter the Gene
ral Review Conference consists of all 
the members. It may be the same 
members sitting in both the assem
blies—General Assembly and the Con
ference. Similarly in the case of the 
Constituent Assembly.

Shri Kameshwar Singh: There is
no need to bring in the United Nations 
here.

Shri ftL Chandrasektiaran: I was
only citing an example.

Shri Kam*shwar -Sfattfh: You have 
referred to the word ‘plebiscite*.

Shri P. Chandrasekhara'Rao: It is
not relevant in this connection. That 
is applicable only when questions re
lating to the status of land are in
volved.

Dr. Murti; We did riot bring in the 
word ‘plebiscite’. When the honour
able Chairman asked whether the're 
are any other ways I took various 
suggestions that have been made one 
by one and in that context the word 
plebiscite’ ofccurfed, It is riot from 
us.
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Shri Kameshwar Singh: Otherwise 

I thought it is a dangerous thing to 
bring in plebiscite?.

Dr. Murti: We did not agree with 
that idea.

Shri Kameshwar Singh: Do you
stand for the amendment or not?

Dr. Muiti: We do with a little
more additions.

Shri Kameshwar Singh: You have 
stated in your note that “having com
mitted ourselves to place these rights 
at the relatively higher footing, it is 
but legitimate that we make their 
amendability more stringent than 
what prevails now”. From these lines 
I darw the inference that you do not 
stand for the amendment because you 
want to make it more stringent.

Shri P. Chandrasekiura Bao: That 
has nothing to do with the power of 
Parliament to amend the Constitu
tion.

Dr, Murti: While accepting that
this amendment is necessary we said 
that the fundamental rights in Part
III of the Constitution should be in
serted in the proviso to Art. 368. In 
other words their amendment should 
be made a little more stringent to the 
extent that you require ratification by 
the States also.

Shri Viswanatha Menon: You were 
saying here that Parliament hag got 
the power to amend the fundamental 
rifehtsi. But to that statement you 
made two qualifications. One is that 
it should be made at the instance of 
the majority. First it must be 
ratified by the majority of ; the 
State legislature and the second 
is that there should be a review 
Committee. This is what I 
understand from the deliberations. 
About the review committee others 
have asked questions. Regarding the 
first point, I would like to point 
that Parliament includes Rajya Sabha 
and the Rajya Sabha members are 
elected by State legislatures. Is it 
not enough that these people take 

in the deliberations and then 
take a decision___

Dr. Murti: As Justice Mulla has 
very rightly mentioned the framers 
of the Constitution themselves....

Shri Viswanatha Menon: That
proviso is there, I quite agree.

'Dr. Murti: They have already indi
cated the provisions which require 
ratification by the States. We feel 
that in view of the importance oi 
fundamental rights, they also should 
be brought into this proviso; not that 
we are questioning the right of Par
liament to amend the Constitution.

Shri Viswanatha Menon: I want to 
be more clear about that. What more 
contributions can State legislatures 
give on the question of fundamental 
rights? You please explain your point 
without reference to the proviso.

Dr. Murti: I was reading the rule 
for Witnesses appearing before this 
Committee. I do not want to sound 
flippant, I am very careful about that. 
But, the point is that whatever be 
the reasons, the Constitution-makers 
felt it necessary to include clauses 
(a) to (e) in the proviso. We feel that 
fundamental rights also are very imu 
portant. In our view, they also 
deserve that much consideration by 
this Committee.

Shri Viswanatha Menon: Accord
ing to you, the parliament has not 
got that unconditional right to ameod 
the fundamental rights. Is that your
opinion?

Shri P. Chandrasekhara Rao: One
view is that the fact that certain pro
visions have been incorporated in the 
proviso does not jnean that the Cons
titution-makers did not trust Parlia
ment to take decisions on these 
matters.

Shri Viswaaatha Menon: I am not
on that point. I am only at your 
opinion about the fundamental rights. 
According to you, the Parliament has 
got the power to amend the funda
mental rights. Then you put two 
qualifications with regard to Proce
dure. When it comes to actual facts,



naturaiiy, you do not agree that the 
sovereign rights of Parliament should 
be given to them to amend the funda
mental rights. You want some res
trictions like agreements of the State 
Legislatures and all that.

Dr. Murti: Excuse me. What we 
have submitted in a very humble way 
are not restrictions on the right of 
Parliament but only safeguards.

Shri K. Chandrasekharan: You have 
stated in your note something about 
Art. 13(2) in the second paragraph 
Do you think that if an amendment 
to Art. 368 were to be made, that 
amendment were to include some 
restrictions on fundamental rights 
also? If the words “notwithstanding 
anything contained in Art. 13(2)” are 
incorporated in Art. 368, would that 
amendment not be adequate?

Shri P. Chandrasekhara Rao; No,
Sir. We have already explained that 
point. The Supreme Court has taken 
the view that Art. 368 is only a pro
cedural provision. The mere incor
poration of the word ‘notwithstanding’ 
may not help.

Shri K. Chandrasekharan: By virtue 
of the provisions under Art. 368 and
359, the President may promulgate a 
law or issue an order Or action be 
taken in respect of Art. 19 Or any 
other provisions in Part III. If the 
President so declares, the Art. 13(2) 
would not hit any law promulgated 
or action taken or order issued. What 
is your view regarding this?

Shri P. Chandrasekhara Rao: It is
a constitutional matter on which we 
are not certain.

Shri K. Chandrasekharan: So far as
Art. 368 with restrictions that you 
have thought off are concerned, you 
have told us what the restrictions 
should be. You also know that with 
regard to certain provisions and 
amendments thereof, there is a pro
viso in Art. 368. Do you think that 
if 60% of the State Legislatures 
concur to such an amendment relat
ing to restriction of Part III, that

would be all i*ght? What is your 
opinion on that/

Dr. Murti: We would not like that 
to be called restriction but a safe
guard. We feel that that would real
ly meet the requirements to some 
extent

Shri K. Chanaiasefcnaran: If a
Constituent Assembly were to be 
convened, do you think that that 
Constituent Assembly can be consti
tuted by Members of both Houses of 
Parliament?

Shri P. Chandrasekhara Rao: It
appears that the Constitution does not 
permit Parliament to convene a Cons
tituent Assembly. That is not to be 
read into the residuary powers of 
Parliament according to some consti
tutional experts. And we do subs
cribe to that view.

Shri K. Chandrasekharan: I am not
at .the question of residuary powers.
I am just referring to the majority 
judgment of the Supreme Court. 
Even if such a contingency arises, the 
residuary powers of Parliament may 
be relied upon than to call for a 
Constituent Assembly for making a 
new constitutional change or chang
ing that radically.

Then, Justice Hidayatullah has spe
cifically said aibout that. If a Consti
tuent Assembly were to be convened, 
do you think that Constituent Assem
bly consisting of the Members of both 
the Houses of Parliament would be 
adequate? What is your view if at 
all you have any?

Shri P. Chandrasekhara Rao: We
do no*t believe in the necessity of 
convening a Constituent Assembly at 
all.

Shri K. Chandrasekharan: That is 
why I put this hypothetical question.

Dr. Murti: If both Houses of Par
liament decide to constitute them



86
selves as a Constituent Assembly, we 
have no objection or quarrel over 
that hypothesis at all. We have 
mentioned in our submission that the 
present Parliament itself has the 
right and authority to take those 
amendments in their own stride.

Shri K. Chandrasekharan: You do 
not approve of the method of referen
dum for a constitutional amendment 
relating to Part III.

Or. Murti: We have no particular 
objection for that. It is possible. 
And there is nothing legally objec
tionable about that. But what I men
tioned in my submission while ex
plaining that position was that it was 
expensive and time-consuming and 
also that it would raise some doubt 
whether the Supreme Court would 
accept the legality of any verdict 
given by the people in a referendum.

Shri K. Chandrasekharan: Do you 
think that provisions in Chapter IV 
of .the Constitution stand on a par 
with these contained in Chapter III?

Dr. Murti: We agree with the Sup
reme Court that when .there is conflict 
between Part III and Part IV, the 
former prevails. Part IV is also 
equally important in our view.

Shri K. Chandrasekharan: What is 
your view with regard to the margi
nal notes?

Dr. Murti: It may create a problem. 
On the basis of the marginal note, 
presumably, .the Supreme Court felt 
tnat Art. 368 was a procedural provi
sion. This amendment would make it 
clear that Parliament has power to 
amend every provision in the Consti
tution. I have already mentioned 
that

Slhri G. E. Patil: You have mention
ed in your memorandum that oft- 
repated tendency of the Legislature 
to annul the effect of the Supreme 
Court judgment by the constitutional 
amendments at short notice without 
much deliberation has been deprecat
ed by various circles as not conducive 
to the establishment of democratic 
traditions, in that, they would appear

to represent an area of conflicts bet
ween the judiciary and the Legisla
ture. May I know, by accepting Mr. 
Nath Pai’s amendment to the Consti
tution, whether a conflict will arise 
between the judiciary and the Legis
lature?

Dr. Murti: Actually, this is an opi
nion given by somebody. To oflteet 
that we suggested that we should 
accept Shri Nath Pai’s amendment. 
There is no possibility of a conflict 
between the judiciary and the Legis
lature.

$o fir® «nfe*r : *n«r qif
% y’VfltM STTT JPJW
ftnrr an Tgr $ srfauH ottt 
368 % aft sp^T Trfwite

*5 VlfdM 13 ( 2) % «RT- 
ifa fafsr JfifrstoT 1 fsffa *rt£ % fatfa 
% wrc 3tpt I  ftr sfewra 

if ^rr ^  |
13 ( 2) vrwttPT

^t̂ it g fr eft’m  t  % fkdw 
HPT 364 t  mfRPT JTTR VT fWT 
3TPT fa :

‘any provision of this Constitu
tion including the provisions in 
Part IIP.

eft w  srerrc f^nrr w r  ?
Dr. Murti: P̂ardon me. I won’t be 

able to answer you in Hindi. I have 
to reply to your question in English.

Shri Deorao S. Patil: Do you under
stand my question?

Dr. Murti: On this point, as has al
ready been clarified by the Chairman 
as well as Shri Nath Pai and other 
Members, if by putting the wording 
of the amendment in such a way as 
to cover or offset the effect of article 
245, which says ‘Subject to the provi
sions of the Constitution’, if that can 
be added, presumably you could, by 
proper wording of tile amendment, 
avoid .touching Art. 13(2).



io  f5To STW Wi
t  fa % aptffd^vn g Higifc

fH sfK sptftz^nr ^uryit? 
twreta * m  mfar jt$t f w  | i 
vrfaq-*«rir fftf arrOT m ^  | far
5Sft>T H 3ft f̂ TJR fon  I  

r̂rftf̂ Rpr % far* ^tt ^
<TTarr | <t wm % ŝ rrfra' fw
3TPT *Tft ■̂T *TCW cT'fT ^  *>r
s^far w r  ?
Dr. Murti: That we have mentioned. 

But this almost comes to referendum. 
We have already submitted and I 
agree that there is no urgency, but 
presumably Shri Nath Pai and all 
those who support this feel that a 
Joint Select Committee . . .

Shri M. P. Bhargava: How will 2 
years’ postponement amount to 
referendum?

Dr. Murti: He said about eliciting 
public opinion.

«fir to  ftro qrfai : fsfte 

% 3ft fsrfa fen  | faro
3?r siWf ^  1 3fr w i  i
<TjyrifcST TTSSfl TT ?ft 5PTTU ?fiPTT %
ftrfofor ft | i m  ^
gsffa «pta tt frftnrJT £
4 m  ?iWf *Ft fa-#  tfk tpt
«mr, ?*r% fair «Ftf ?hrtt ^
imrwFm ^  | ?
"Mr. Chairman: There you will have 

to give some thought to the other as
pects of the judgment. What is your 
view regarding .the new innovation 
that has been introduced by their 
Lordships, i.e. the doctrine of pros
pective over-ruling. If that doctrine 
is not accepted, what would happen? 
Is that doctrine likely to be accepted 
by judicial verdict next time? That 
is also a problem. Have you given 
some thought to it?

Shri P. Chandrasekhara Rao: About 
that doctrine, it is not the opinion of 
the majority of the Judges because 
Justice Hidayatullah does not subs*

cribe to that view. He subscribes to 
the doctrine of acquiescence. We 
cannot say that it has been accepted 
by the Supreme Court.

Mr. Chairman: To that extent it is 
correct.

Shri Nath Pai: The Chief Justice
has, to save the disastrous consequen
ces of the majority judgment, resorted 
to the doctrine of prospective over
ruling, for the first time, introducing 
it in the Indian judicial system. This 
is a doctrine mainly prevalent in the 
United States, but if the judgment 
was to be applied, a judgment which 
over-rules everything previously 
given by the court, that is, the sancti
ty of the Supreme Court judgment, 
in order to get out of this predica
ment, the Supreme Court, therefore, 
adumbrated, for the first time, the 
doctrine of prospective over-ruling, 
but, as the witness is testifying, this 
is subscribed to, out of 11 Judges, by 
five judges; Justice Hidayatullah has 
written a separate judgment Starve 
decisis would have been the real 
thing, but that was not accepted.

Now, I do not want to ask any 
question. For two days my proposal 
was being assailed very independent
ly and very effectively. As a change 
we had the honour of listening to some 
one who was strongly, as I said, sup
porting my amendment. I appreciate 
this support from those who are mak
ing a special s-tudy of the Constitu
tion.

Do I understand you clearly:
(a) that you regard Parliament as 

a competent body to amend any part 
of the Constitution including Part III 
in which the fundamental rights are 
incorporated?

Dr. Murti: I have already said ‘Yes’.
Shri Nath Pai: You think that the 

present amendment proposed by Shri 
Nath Pai is necessary, that it needs 
certain modifications further in order 
to obviate the possibility of the 
amendment being struck down by the 
Supreme Court on the possible 
ground that it conflicts with Art. 
13(2)?
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Shri Nath Pai: And, finally, you 
would like to make two submissions: 
one regarding the amendment, that 
the amendment, when carried, is 
required .to-day under proviso to Art. 
368, to be ratified by the States and 
you would like any amendment to 
Part III also to be subject »to such 
ratification?

Dr. Marti: Yes, Sir.
Shri Nath Pai: You have a

constructive proposal in an 
embryonic stage. I am not so quite 
sure. 1 deliberately left out whether 
the amendment of the marginal note 
is really called for, but that is a di
fferent thing. In any way under Mar
shall’s canon of interpretation it is 
only of minor significance. The Chair
man is right in drawing our attention 
to it. It is the substance that we are 
dealing with.

Shri A. N. Mulla: When Art. 368 
is amended, the marginal note has to 
be amended in accordance with the 
contents.

Shri Nath Pai: You have, in an
embryonic stage, a suggestion that 
you have placed before us that there 
should be a body which should be 
charged with the task of permanently 
observing, scrutinising, evaluating 
and assessing the working of the Con
stitution. You yourself would like to 
give some time to formulate your idea 
in more precise terms. But to-day 
you want that the Parliament should 
have the benefit of expert advice 
available to it oh the working of the 
Constitution. How this body should 
be composed of, h©w. this body should 
work—you may need time. May I* 
therefore, suggest to you that you 
should give some more thought to it 
yourself and try to give this Com
mittee—though it is not strictly ma
terial to the Bill -before us— a useful 
suggestion, a more concrete proposal 
on those lines?

Bt*. Marti: Thank you.

Shri Nath Pai: Thank you very
much. I have done.

Shri A. P. Chatterjee: I preface
my question with this observation
that I agree with the suggestion made 
in your comments that perhaps Art. 
13(3) should also be amended. But 
my question is directed mere y to 
elucidate certain problems that may 
arise out of this. Now, I will refer
you to an opinion given before us
by a learned witness, that even if 
Art. 13, sub-article (3) is amended to 
say that ‘law* does not include am
endment of the Constitution, that 
amendment may also be liable to 
be challenged in the Supreme Court.

Dr. Murti: Yes, Sir.

Shri A. P. Chatterjee: What is
your opinion in regard to that?

4hri P. Chandttuafchara Rao: Per
haps that doubt has some basis in 
the sense that Chief Justice Kama in 
Gopalan’s case has pointed out that 
Art. 13 is there only by way of 
abundant caution and that even in 
the absence of that provision, the 
Supreme Court will have the same 
rights to declare Acts of Parliament 
unconstitutional if they are found to 
be inconsistent with provisions of 
Part III. We are not very sure.

Shri A, P. Chatterjee: In the
majority judgment it is said that if 
the amendment made or to be made 
under Article 368 conflicts with Arti
cle 13(2), then it is ultra vires. The 
raison d'etre of the amendment is 
bad because it wants to restrict the 
Fundamental Rights. The raison 
d’etre is it conflicts with Article 13(2) 
because law includes amendment of 
Constitution and under article 13(2) 
you cannot make any law which re
stricts the fundamental rights. In 
view of that, if article 13(2) is made 
innocuous by providing that law does 
not include amendment of the Con
stitution, then could any amendment 
under Article 368 be effectively chal
lenged in the Supreme Coart?
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Dr. Murti: We were ^ cxiaamg

this problem before coming to this 
Committee. Actually there is a pre
dominant view that article 13(2) need
a *• ^  l r hed at 811 if we amend Article 368 m a proper way; it can
be obviated. If we amend article 
13(2) saying that law does not in
clude constitutional amendments, 
whether the Supreme Court would 
accept it or not, I cannot possibly 
visualise. But there is a possi
bility . . .

Shri Nath Pai: Mr. Chatterjee has 
very cogently put forward his argu
ment. Article 368 is controlled by 
13(2) which precludes any amend
ment. Under that judgment 13(2) 
cannot be amended. This is a very 
important point which Mr. Chatterjee 
has raised. Article 13(2) is the con
trolling article. The question is not 
that we cannot amend any Funda
mental Rights, but Article 13(2) pre
vents from doing it in a positive 
manner. Therefore, it is suggested 
by some friends that we shall have to 
amend Article 13(2) by interpolation 
or incorporation of the words “law 
does not mean constituent law or 
amendment of the Constitution”.

Shri A* N. Mulla: In the body of 
the majority judgment no mention 
has been made that amendment of 
Part III can be made. They have 
visualised the possibility of a mention 
being made in 368 of an amendment.

Shri Nath Pai: According to this 
judgment Part III is not amendable. 
If that be the case, how do we amend 
13(2)? The Supreme Court holds that 
we are not competent to amend 13(2). 
Part III is not amendable by Parlia
ment. Once you accept that, how 
do you get the competence to amend 
13(2)?

Shri A. N. Mulla: Once you amend 
Article 368, then the Supreme Court 
will have to consider how it affects 
Article 13(2).

who have given evidence yesterday 
and day before. Actually the Supreme 
Court has said that the fundamental 
rights cannot be amended not be
cause they are fundamental rights but 
because 13(2) is there. If 13(2) is 
amended to say that law here does 
not mean amendment of the Constitu
tion can it be rationally said that 
Article 13(2) cannot be amended be
cause of Article 13(2)?

Shri P. Chandrasekhara EaO: There 
is one important point. Article 13(2) 
has been brought into the picture 
because of Article 245. Article 245 
confers legislative powers on Parlia
ment. Perhaps that Article itself 
could be amended to obviate the 
difficulties.

>Shri A. P. Chatterjee; That will not 
solve the problem.

Shri Jairamdas Daulatram: The mat
ter is so complicated and the wit
nesses must be given time to formu
late their views; they represent a res
ponsible body.

Shri A. P. Chatterjee: Will you
look into this matter thoroughly and 
submit your comments before the 
Committee concludes its judgment.

Dr, Murti: We will do that.

Shri A. P. Chatterjee: In the pen
ultimate para of your comments you 
have talked about setting up a Con
stitutional Review Committee. Do I 
understand you to mean that there 
should be a permanent Standing 
Committee like the PAC or the Esti
mates Committee of Parliament?

Dr̂  Murti: This point . has been
summarised by Shri Nath Pai anri 
this was discussed at length and we 
have agreed tp look into this keep
ing in view the rules of procedure 
of Parliament, how Parliamentary 
Committees are appointed etc.

Shri A. P. Chatterjee: The diffi- Shri Jairamdas Daulatram: One
culty in amending Article 13(2) has kind of Committee will be which
been raised here by learned witnesses will be continuously, constantly
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ing. There is another kind of Com
mittee which is more like a reference 
committee; it goes into the matter 
when an issue is brought to its notice. 
If there is a Committee continually 
sitting and observing what is happen
ing, then there is likely to be an 
element of instability in the decisions 
and it may create an atmosphere 
which in my opinion may not be 
wise; it may not be desirable to have 
such a committee.

Shri A. P. Chatterjee: In the
same penultimate para you have 
said that such a Joint Committee 
might secure valuable guidance from 
Article 109 of the Charter of the 
United Nations, which provides for a 
General Conference of the members 
of the United Nations for the pur
pose of reviewing the Charter at stat
ed periods. The analogy if all to the 
United Nations lies in this fact that 
we are a union of States. On that 
analogy, do I understand you to mean 
that before the Constitution is am
ended, there should be a general con
ference of the legislators of all the 
legislatures of different States.

Dr. Marti: No, Sir. This point
also was discussed at length. That 
was not our intention. As we have 
mentioned, we were told the analogy 
to the United Nations does not really 
conform to what we have in India. 
The analogy was taken from the 
United Nations Charter, so we just 
mentioned that one. It does not 
really apply in toto to what the sys
tem is in India.

Shri A. P. Chatterjee: In conclu
sion, I also must say, as Mr. Nath Pai 
has also said, that you are the very 
healthy exception, in my view, to the 
evidence that we have been hearing 
so far exception in favour of the Bil1 
Introduced by Mr. Nath Pai.

Shri Tenneti Vkwanatham: I don’t 
want to express an opinion on the 
nature of the evidence given. There 
I* a possibility of wide difference of

opinion upon this. Having regard to 
the adjectives which are being used, 
I would refer to the judgment. It 
says: “The aforesaid discussion leads
to the following results___ ’• About
‘prospective over-ruling1, the judg
ment said in clause (4): “On the
application of the doctrine of ‘pros
pective over-ruling*, as explained by 
us earlier, our decision will have only 
prospective operation and, therefore, 
the said amendments will continue 
to be valid”.

That is to say even in case of any 
difference of opinion as regards 
other decisions, so far as the validity 
of amendments accepted till the 
Seventeenth Amendment is concer
ned, that will stand good for all 
times. Am I right in that inference?

Dr. Marti: Yes, Sir.

Shri Tenneti Viswanatham: There 
will not be any kind of action.

Shri P. Cftuidrasekhttra Rao: We
are not sure.

Shri Nath Pal: I am saying about 
this part of it. It is a very important 
question. The Judgement says that 
judgments were wrong. It is clearly 
stated that the judgments are erro
neous.

Shri Tenneti Viswanatham: We
set aside a law but action taken un
der the law is always not set aside. 
That is why the Judges were very 
carefu] in saying “on the application 
of the doctrine of ‘prospective over
ruling1, as explained by us earlier, 
our decision will have only prospec
tive operation and, therefore, the 
said amendments will continue to be 
valid” . You a£ree with that.

Dr. Murti: Yes.
Shri Tenneti Viswanatham: Then

in the last paragraph the conclusion 
that they draw is this; “As the Con
stitution (Seventeenth Amendment) 
Act holds the field, the validity of the 
two impugned acts, namely so and so, 
cannot be questioned.
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What is the effect of this sentence? 
This is the 6th conclusion drawn by 
them in the Judgment.

Dr. Marti: Unfortunately, we were 
never given that Judgment which you 
are reading. What we have are ex
tracts from the judgment.

Shri Tenneti Viswanatham: Is it
not yet reported?

Dr. Murti: It has not been report
ed—not the full text of the judgment.

Shri Tenneti Viswanatham: No
Law Report has given it.

Dr. Murti: No.

Shri Tenneti Viswanatham: It says 
17th amendment holds the field. I 
want to know the implication of this. 
Is the 17th amendment valid 
now or it is invalid today?

Shri P. Chandrasekhara Rao: A
view has been expressed that they 
will be valid only until, the date of the 
judgment.

Shri Nath-Pai: It will not be fair 
to continue with the questioning. It 
is a very important question and they 
have not seen that judgment.

* ’ '
Shrfr Tenneti Viswanatham: The 

tenor of questions has been proceed
ing on a particular basis. Unless the 
witnesses as well .as all of us know 
fully the implications of the judg* 
ment, there is no point in hurling 
questions.

Shri A* P; Chatterjee: May I inter
rupt . You must not forget that the 
application of Golak Nath was dis
missed by the Supreme Court and the 
application of Golak Nath related to 
the question whether 17th amend
ment is ultra vires or not. When the 
Supreme Court dismissed that appli
cation, naturally Supreme Court le
gally did not declare l7th amend
ment ultra vires. The 17th amend
ment holds the field. What they have

said is that by virtue of 'prospective 
over-ruling*, any further amendment 
of fundamental rights under Art. 368 
will be bad.

Shri P. Chandrasekhara Rao: I do
not look at it from that point of 
view. If I have understood the judg^ 
ment correctly, it has been stated by 
many writers that Supreme Court 
merely said that the 17th amendment 
is valid only until the date of judg
ment.

Shri Nath Pai: No. No.

Shri Tenneti Viswanatham: Since
the judgment was not before you, I 
do not want to puraue that aspect. I 
will ask questions on one or two 
general aspects, because we have 
covered the field.

Mr. Chairman: it says: “A$ the
Constitution (Seventeenth Amend-s 
ment) Act holds the field, the vali
dity of the two impugned acts, 
namely, the Punjab Security of Land 
Tenures Act X of 1953, and the My
sore Land Reforms Act X of 1962, as 
amended by Act XIV of 1965, cannot 
be questioned on the ground that they 
offend Arts. 13, 14 or~31 of the Con
stitution” .

Shri Tenneti Viswanatham; I want, 
to know something about fiwda: 
mental rights. Why do you call them 
‘fundamental*! . ..

Shri P. Chandrasekhara Rao: Be
cause they are basic, which people in 
a democratic society should enjoy. 
They are the minimum rights. iThey 
have been declared fundamental by 
the international community also in 
several documents—Universal Decla* 
ration of Human Rights, the two in
ternational covenants etc.

Shri Tenneti Viswanatham: There
fore, they are, in the language of the 
famous American fighter for indepen
dence “inalienable rights” .

Shri P. Chandrasekhara Rao: We
don’t say ‘inalienable’ in the «ense> that 
they cannot be taken away under any- 
circumstances.
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Shri Tenneti Viswanatham: The

word ‘inalienable’ was used by an 
American patriot. Do you know it was 
also used by Jawaharlal Nehru in the 
‘Quit India’ Resolution that people 
have get certain inalienable rights. 
Will I be right in saying that at the 
time of framing the Constitution, 
therefore, the substratum of inalien
able rights was reduced to funda
mental rights?

Shri P. Chandrasekhara Rao: Once 
again I would say, they are minimum 
in the sense that they are absolu
tely fundamental, but we do not ac
cept the view that they are funda
mental in the »sense that they should 
not be taken away under any circum
stances.

Shri Tenneti Viswanatham: There
fore, although they are fundamental, 
although they are the minimum rights 
that the people should have, they can 
be taken away . The Constitution says 
that it is the people who give this 
Constitution unto themselves, and in 
so doing they reserve certain rights as 
fundamental rights. Therefore, will it 
be right to say that only the people 
who have reserved those rights must 
take them away, not Parliament 
which is only one wing of the sove
reign body functioning.

Dr. Murti: People have the right, 
but after all Parliament represents, 
the people.

Shri Tenneti Viswanatham: There
fore, people have always got a ma
chinery through which they can ex
ercise sovereignty. Parliament is one 
of the instruments.

Dr. Murti: Yes, Sir.

Shri Tenneti Viswanatham: So far
as the legislation is concerned, it is 
the only instrument. If they want 
to take it away, the people who 
have reserved those rights must tell 
the Parliament that these rights here
after will be taken away, because it is 
stated: We give this to ourselves.

Shri P. Chandrasekhara Rao: How
will they express their will to Parlia
ment?

Shri Tenneti Viswanatham: That is 
why I am going step by step. There
fore, they gave those certain rights. 
They have created three wings: the 
administrative wing, the judiciary and 
the legislature. And according to the 
people who gave this Constitution all 
these are equally fundamental. One 
cannot function without the other.

Shri P. Chandrasekhara Rao: Yes.

Shri Tenneti Viswanatham: If that 
is so, then why do you say that fun
damental rights have got a higher 
status than the others.

Dr. Murti: Art. 368 is an amend
ing process. This should be treated 
like any other Parliament Act.

Shri Tenneti Viswanatham: After 
all they were interpreting the Consti
tution. There are two aspects. We are 
also mixing them up. One is absolu
tely legal, i.e. the interpretation of 
the Constitution. The other is the 
view of the life. This constitution 
governs our life. Our life moulds the 
shape of the Constitution. The legal 
interpretation also is different. But 
sometime® we are likely to mix them 
up. .

Shri -P. Chandrasekhara Rao: But
they were concentrating on what may 
be called the constitutional, the legal 
aspect, not the other.

Shri Tenneti Viswanatham: I was
about to say that. The whole inter
pretation arose not on social factors, 
not on economic factors. The entire 
judgment I read twice in order to sec 
whether the judges were influenced 
by social, economic considerations or 
only they were merely ‘cold-blooded* 
when they were analysing the various 
Articles of the Constitution. We ac
cept 1heir interpretation and therefore 
it is our intention to give substantive 
power to the Parliament and this am
endment is there. To that extent you
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are agreeable. The only question is 
that if it is done, then what is the 
position of fundamental rights? If you 
bring the*n into the proviso under 
Article 368, are you lowering the 
status of fundamental rights or are 
you giving them a higher status.

Shri P. Chandrasekhara Rao: Higher 
status. \

Shri Tenneti Viswanatham: The
Constitution has given a higher 
status; you are lowering them. Al
though they are fundamental rights, 
they can be reduced.

Dr. Murti: They can be amended.

Shri P. Chuidrasekhar a Rao: To en
large the scope.

Shri Tenneti Viswanatham: What is 
enlargement to one will be a reduc
tion to another. What are fundamental 
rights? They are the rights of the
people against the rights of the State.
Therefore, if you extend the people’s 
rights, the State rights are decreased.

One of the witnesses stated that the 
Constitution cannot be amended at all 
under this, unless you create another 
machinery and he suggested that 
under Article 248 we can have a re
ferendum because 248 gives you com
plete residuary power on any subject 
which is not covered by the Concur
rent List or the. Union List. There
fore, he suggested referendum. What 
is your opinion on that?

Dr. Murti: As far as referendum is 
concerned, there is no particular diffi
culty and there is no legal objection.

Shri Tenneti Viswanatham: Your
only objection is that it is costly.

Dr. Murrt: This takes time and
money.

Mr. Chairman: Will our electorate 
understand the issue? Will they be 
capable of grasping it or they might 
be swayed by just emotions.

Dr. Murti: We also thought of that, 
but I avoided using this argument for 
the simple reason that the very electo
rate has elected all of you as their 
representatives, I could not possibly 
think of doubting their integrity or 
intellectual ability to decide the ques
tions involved.

Mr. Chairman: Have they enough 
wisdom to grasp these complexities?

Dr. Murti: We thought of that, but 
we did not want to put ourselves in 
that situation, questioning their intel
lectual ability.

Mr. Chairman: Why people cannot 
question us?

Dr. Murti: People can question 
you, Sir.

Mr. Chairman: You have helped the 
deliberations of the Committee, no 
doubt. I thank you Mr. Murti and 
Mr. Chandrasekhara Kao. If after 
same time you can give us some con
crete suggestions, the Committee 
would welcome them. You can give 
some more thought to it.

Dr. Murti: Thank you.
(The witnesses then withdrew)

(The Committee then adjourned)
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Shri R. S. Gae:
(The witness was called in and he 

took his seat) :

Mr. Chairman: I am glad, Mr. Gae, 
that you have offered to give us the 
benefit of your views in your person
al capacity. I would like to inform 
you that your evidence shall be 
treated as public and is liable to be 
published, unless you specifically de
sire that all or any part of it is to 
be treated as confidential. Even 
then, it is liable to be made available 
to the Members of Parliament.

You have studied the recent judg
ment of the Supreme Court. From 
your speeches that are reported in 
the press, it seems you have some 
suggestions to offer so that the inten
tions of the founding fathers of our 
Constitution would be maintained. 
We would like to know your views 
about this constitutional amendment 
in all its aspects.

Shri Gae: Mr. Chairman and mem
bers of the Committee, I take this 
opportunity of thanking you for giv
ing me a chance to express my views 
regarding the Supreme Court judg
ment on the Golak Nath case and re
garding the various remedies which 
could be adopted to solve the diffi
culty. I would make it clear that the 
views I am going to express are in 
my individual capacity, as a citizen 
of India and as a student of constitu
tional law and they should not be con
sidered in any way as reflecting the

* views of the Government of India, 
though I am connected with it as the 
Head of the Department of Legal 
Affairs.

Before coming to the recent judg
ment in which the Supreme Court

had the occasion to consider the con
stitutional validity of the First, Fourth 
and Seventeenth Amendment Acts, 
I would like to tell briefly the rea
sons why Parliament deemed it ne
cessary to enact those Amendment 
Acts. The flrst amendment Act was 
passed by Parliament in 1951. Soon 
after the commencement of the Con
stitution. it was brought to the notice 
of the Central Government by some 
State Governments that judgment? 
given by some High Courts like those 
of Patna, Allahabad and Nagpur, 
came in the way of agrarian reform 
policy of the Central and State Gov
ernments, which is adumbrated more 
or less in the Directive Principles 
contained in article 39. Some High 
Courts took the views that the agra
rian land reform legislation violated 
article 13(2). Some States and land 
owners moved the Supreme Court in 
the matter and 3 cases were pending 
before the Supreme Court in 1951. 
Subsequently, to avoid any further 
delay, a request was made to the 
Central Government to amend the 
Constitution. This led to the First 
Amendment Act of 1951. Briefly, that 
amendment inserted two new articles 
31A and 31B. Article 31A deals with 
the saving of laws providing for ac
quisition of estates, etc. and article 
31B was inseiVed for safeguarding 
certain Acts, and regulations specified 
in the Ninth Schedule from being 
challenged on the ground that they 
violate the provisions of article 13(2). 
By this method 13 Acts and Regula
tions were inserted in the Ninth Sche
dule implying that they were immune 
from challenge in a court of law as 
violating the provisions contained in 
Part III.

Subsequently in 1951 the validity 
of the Constitution (First Amend
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ment) Act itself came before the 
Supreme Court in Sankari Prasad’s 
case. Alter careful examination, the 
Supreme Court took the view that 
articles 13(2) and 368 must be con
strued having regard to the well- 
known principle of harmonious con
struction, so that article 13(2) must 
be read subject to article 368. On 
that basis, the Supreme Court held 
that the word iaw’ referred to in 
article 13(2) meant rules and regu
lations made by Parliament and State 
Legislatures in the exercise of their 
ordinary legislative power and not an 
amendment of the Constitution made 
by Parliament in exercise of its con
stituent power. In other words, the 
Supreme Court drew a distinction 
between making of l^w by the ordi
nary legislative procedure on the one 
hand and the amendment of the 
Constitution by following the proce
dure laivi down in article 368 on the 
other. Thus the Constitution (First 
Amendment) Act was declared intra 
vires by the Supreme Court.

Now I will come to the Constitu
tion (Fourth Amendment) Act. 1955. 
This Act became necessary in view of 
the Supreme Court judgment in the 
well-known Bela Banerjee case. In 
this case, the Supreme Court took 
the view that compensation payable 
for compulsory acquisition of pro
perty under article 31(2) is the just 
equivalent of what the owner has 
been deprived of at or about the time 
of acquisition of the property. When 
this judgment was given by the Sup
reme Court, various State Govern
ment and the Central Government 
found a great deal of difficulty in 
giving effect to the social pattern of 
life on which our Constitution is 
based. It was considered that this 
judgment came in the way and, 
therefore, something should be done, 
whereby the question of compensation 
payable «on the basis of the Supreme 
Court interpretation of the expres
sion “compensation” could be avoid
ed. In view thereof, the Constitution 
(Fourth Amendment) Act was enact
ed which virtually provided that the 
quantum of compensation p a y a b le  
for the land acquired shall not be a

justiciable issue and, therefore, can* 
not be questioned in a court of law. 
Seven more Acts were added in the 
Ninth Schedule to the Constitution. 
The secor*d amendment made was that 
by “acquisition” is meant only the 
taking away of the property, either 
by the State or by a corporation 
owned or controlled by the State. 
There are important amendments 
made by the Constitution (Fourth 
Amendment) Act.

Now I come briefly to the Consti
tution (Seventeenth Amendment) 
Act, 1964. In two cases, one from 
Madras and another from Kerala, the 
Supreme Court took the view that 
the word “estate” as defined in arti
cle 31A must be given a narrow con
struction. In view thereof, it was 
felt by some of the State Govern
ments that this interpretation again 
came in the way of giving effect to 
the socialist pattern of society based 
on our Constitution. So. they re
quested the Government of India to 
move in the matter and that led to 
the amendment of the Constitution, 
called the Constitution (Seventeenth 
Amendment) Act whereby the defini
tion of “estate” was expanded and, 
further, 44 more Acts were included 
in the Ninth Schedule, making them 
thereby immune from challenge as 
violating any of the provisions con
tained in part III of the Constitution. 
The validity of this Act was upheld 
in Sujjan Singh’s case.

From the summary of thase threfe 
Amendment Acts I am just trying to 
point out that these Acts became 
necessary in view of the fact that 
some of the judgments given by the 
Supreme Court, in the light of the 
provisions contained in Part III of 
the Constitution, came in the way of 
the Directive Principles of State 
Policy contained in Part IV. In other 
words these amendments, which pri- 
marilr related to the fundamental 
right to property, became necessary 
with a view to harmonising the pro
visions of Directive Principles of State 
Policy contained in Part IV with the 
provisions on Fundamental Right*



contained in Part III. In other words, 
the amendments were made by Par
liament in its wisdom to avoid con
flict between the provisions contained 
in Part IV and Part III.

Now I will come to the judgment 
of the Supreme Court in Golak Nath’s 
case. As you all know, this judg

ement given by the Supreme Court 
' makes history or landmark in the 
entire country. It was for the first 
time in the history of India that the 
Full Court of 11 judges was consti
tuted; but, unfortunately., the judg
ment given by the judges is not un
animous. Six judges gave a majority 
judgment and the remaining 5 judges 
gave what is known as the minority 
judgment. NW I will tell in a nut
shell what is the majority judgment 
and then offer my comments on the 
alternative methods which can be 
availed of by Parliament to get over 
the difficulty in the matter.

The first point held by the Sup
reme Court is that articles 368 is an 
article merely dealing with the pro
cedure to amend the Constitution. In 
other words, according to the Sup
reme Court, the power to amend the 

.Constitution is not contained in arti
cle 308. The next point made by the 
Supreme Court is that the power to 
amend the Constitution is contained 
in the residuary power of legislation 
available to Parliament under article 
248 and entry 97 of the Union List. 
It was further held by the Supreme 
Court that the definition of “law” as 
contained in article 13(2) of the Con
stitution should be construed as 

'meaning not only the rules and regu
lations made by Parliament in exer
cise of its ordinary legislative power 
but also any amendment of the Con
stitution made by Parliament in exer
cise of its constituent power. In other 
words, the Supreme Court over-ruled 
Its previous decisions in the case of 
Sankari Prasad and Sajjan Singh, 
where the court had taken the view 
that law does not mean amendment 
of the Constitution.

The next point held by the Sup
reme CoUrt is that the amendment

of the Constitution, if it is made here
after, that is, after the date of the 
judgment of the Supreme Court, 
namely, 27th February 1967, such 
amendment, in so far as it takes 
away or abridges any of the funda
mental rights guaranteed by Part III. 
must conform to the requirements of 
article 13(2) of the Constitution. In 
other words, after the 27th February 
1967 Parliament cannot amend the 
Constitution, taking away or abridg
ing the fundamental rights guaran
teed by Part III of the Constitution 
That is the main point on which we 
have to examine the matter in detail, 
in all aspects.

The Supreme Court further held 
that the Constitution First, Fourth 
and Seventeenth Amendment Acts 
were ultra vires in the sense they 
violated the provisions contained in 
article 13(2) of the Constitution and, 
therefore, void; but, at the same 
time, though the Supreme Court held 
that these three Acts are void, by 
relying on the doctrine of “prospec
tive over-ruling” , it took the view 
that they must be treated as valid and 
subsisting, but henceforth, in future, 
it would not be open to Parliament 
to amend the Constitution so as to, 
take away or abridge in any way the 
fundamental rights guaranteed by 
Part III of the Constitution. In other 
words, these three amendment Acts 
were safe from challenge under arti
cles 13(2) of the Constitution, accord
ing to the majority view of the Sup
reme Court.

N»ow I W*N tell in a nutshell what 
is the effect of the majority decision. 
According to the majority decision, 
the Constitution First Amendment, 
Fourth Amendment and Seventeenth 
Amendment Acts are valid, even 
though they violated the provisions 
contained in article 13(2) of the Con
stitution. Inasmuch asi these three 
Acts have been declared by the Sup
reme Court as valid, it follows that 
any statutes enacted either by Par
liament or by State Legislatures in 
pursuance of these three Amendment 
Acts would also be valid and effec
tive in law. It further follows that
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any action taken either by the Cen- • 
tral Government or the State Goveio 
ments in pursuance of these three 
Amendment Acts, or statutes enacted 
in pursuance thereof would be valid 
and effective. But a mandate has 
been laid down by the Supreme Court 
that in future Parliament shall not 
pass any law which has the effect of 
taking away or abridging the funda
mental rights guaranteed by Part III 
of the Constitution.

With great respect to the Supreme 
Court, I feel that while giving this 
judgment the Supreme Court has not 
careiully considered the impact or 
Part IV or the Constitution in rela
tion to Part III of the Constitution. I 
have already pointed out that the 
Constitution First Fourth and Seven
teenth Amendment Acts were enact
ed by Parliament primarily with a 
view to giving effect to the land re
forms and other policies of the Gov
ernment so as to avoid conflict bet
ween the provisions contained in Part
IV and Part III of the Constitution.
It is a matter of regret that even 
though this aspect of the matter was 
fully argued before the Supreme 
Court, the Chief Justice pointed out 
that it might be possible that Part 
III and Part IV could be harmonised 
and reasonably enforced.

It is just merely begging the ques
tion; if I may say so with due res
i s t  to the Supreme Court, the Sup
reme Court has not paid proper at
tention as to how these two Parts 
could be made to harmonise with 
each other.

Now, I will make a few observa
tions regarding the doctrine of ‘‘pros
pective overruling’*. According to the 
Supreme Court, even though these 
three Amendment Acts are bad, in
asmuch as they went against the pro
visions of articles 13(2), on the doc
trine of "prospective overruling'* they 
should be treated as valid and effec
tive in law. They further held that 
henceforth no amendment should be 
made to the Constitution which would 
be affected or hit by the provisions of 
article 13(2) of the Constitution.

Here also, with due respect to tat 
Supreme Court, I beg to differ on the 
point. Article 13(2) says;

‘ The State shall not make a&/ 
law which takes away or abridges 
the rights conferred by this part 
and any law made in contraven
tion of this clauses shall, to iht 
extent of the contravention,, be 
void.*'

That means, the mandat  ̂ given by 
article 13(2) is that a law affecting 
the fundamental rights is void and 
void means, void ab initio, as if it is 
no existing in the statute book.

In this connection I may bring to 
the notice of the Chairman and hon. 
Members the observations made by 
Professor Cooley in his well. known 
book on Constitutional Limitation* 
wherein he observes: —

"A statute void for unoonstitu- 
tionality is dead and cannot be 
vitalised by a subsequent amend
ment of the Constitution remov
ing the constitutional objection, 
but must be re-enacted**.

I may further add that the observa
tions made by this well known author 
have been quoted with approval by 
the Supreme Court itself in the Saghir 
Ahmed’s case. Wherein, the Supremo 
Court took the view that if any law 
enacted by Parliament came in con
flict with the provisions contained 
in article 13(2) of the Constitution, 
such law must be treated as non
existent and considered as If it was 
dead for all times. Knowing fully 
well that this is the position, it is sur
prising that the Supreme Court in 
Golak Nath’s case took the view by 
adopting the doctrine of “prospective 
overruling*’ applicable in the USA 
that these three Amendment Acts 
should continue to be valid. The 
w e ll-k n o w n  principle is that the func
tion of a Court, including the Sup
reme Court, is just to construe 
interpret the Constitution and not to 
legislate in the mattor. With due
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respect, I feel that the construction 
given by the Supreme Court as afore
said has virtually the effect of adding 
something in article 13(2), which spe
cifically says that a law made by Par
liament going against the fundamen
tal rights is void. My strong feeling 
is that this amounts to making of 
Law or legislation which, with due 
respect, is not the function of the 
Supreme Court but only the function 
of Parliament.

The Supreme Court has heki that 
‘law* as used in article 13(2) must 
be construed as referring not merely 
to law made by Legislature or Par
liament in the exercise of its ordi
nary legislating power but also in
cluding an amendment of the Consti
tution made having regard to the 
procedure contained in article 308. 
Here also, with due respect, I feel 
that the view taken by the Supreme 
Court is not sound and requires re
consideration.

First of all, this view goes against 
the unanimous view taken by five 
Judges of the Supreme Court in 
Sankari Prasadfs case and also by the 
majority Judges, namely, three 
Judges, in Sajjan Singh's case. This 
is also against the view taken by five 
minority Judges in Golak Nath's case. 
In other words, this is the view taken 
by six Judges in Golak Nath's case 
and two Judges in Sajjan Singh’s 
case, that means, this is a view taken 
by eight Judges vis-a-vis the view 
taken by 13 Judges, if we look to the 
number of Judges in all the three 
cases.

Be that as it may, as the view has 
been expressed by the Supreme Court 
as the Full Court, we have to look 
only at the majority and the view at 
present is that the definition of ‘law' 
as contained in article 13(2) includes 
the armendment of the Constitution.

Shri Nath Pai: There were not 21 
Judges but only 19 Judges because 
two Judges, namely, Mr. Justice 
Wanchoo and Mr. Justice Hidayatulla, 
were common. So, 12 Judges are for 
what I hold and 7 against.

Shri Gae; 1 might stand corrected
in the matter.

I may further point out that, when 
it is contemplated that some legisla
tion should be enacted by Parliament, 
the Constitution framers have m&da an 
express legislative procedure contain
ed in articles 107 to 117 includes in 
Chapter II of Part V of the constitu
tion. I am just bringing to your notice 
that the legislative procedure fotr 
making laws is contained in articles 
107 to 117 of the Constitution, but the 
procedure for an amendment of the 
Constitution, it is significant to note, 
is not ‘included in Chapter II of Part
V of the Constitution but is included 
in a separate part by itself, namely, 
Part XX of the Constitution which te 
headed “Amendment of the Consti
tution”.

In other words, according to my 
view, the framers of tbe Constitu
tion considered that the making of a 
law in exercise of the ordinary legis
lative powers of Parliament and 
State Legislatures if? quite separate 
and distinct from the amendment of 
the Constitution which is specifically 
provided for in Part XX of the Cons
titution. My view therefore is that 
‘law’ as used in article 13(2) should 
be construed as meaning merely law 
enacted by Parliament or State 
Legislatures in exercise of their ordi
nary legislative powers' and not an 
amendment of the Constitution made 
by Parliament in exercise of its cons
tituent power contained in article 388 
of the Constitution.

Now I am coining to the most im
portant part. What are the alterna
tive? available to Parliament for the 
purpose? I wish, first of all, to SP®- 
cify five alternatives which, in my 
view, are relevant for the purpose of 
our consideration and then offer my 
comments as to which alternative 
should be treated as the m03t expe
dient in the circumstances of the case.

Shri Jairamdas Daulatram: Would
you not just deal with that alternative 
instead of going to the others?
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Sthri Gae: Day before yesterday I 

noticed that some of the hon. Mem
ber raised questions about the vari- » 
oug alternatives; so, I thought, I might 
explain in a nutshell the five alema- 
tives and point out how far these al
ternatives are relevant or not.

Shri M. Y. Saleem: That you have 
tfiven in your memorandum. If you 
want to add anything, we have no 
objection.

Shii Gae: I will tell it in a nut
shell.

The first alternative js to move the 
Supreme Court to 'reconsider its 
decision in Golak Nath’s case. My 
feeling is that it is too premature at 
this stage to move the Supreme Court 
in the matter. The judgment has 
been given as recently as on the 27th 
February, 1967, and no special cir
cumstances have occurred since then 
which might be treated as inducive 
or conclusive to induce the Supreme 
Court to reconsider Ls judgments. 
When a judgement is required 
to be reconsidered there must 
be a likelihood in the mind
of the authorities concerned, of
obtaining a unanimous or practi
cally unanimous view from the Sup
reme Court in respect of a mattes* 
about which a review or revision is 
asked for. In the present case the 
majority being six to five, it is extre
mely difficult at this stage to persuade 
the Supreme Court to give a revised 
judgment, if any application is made 
for that purpose. From that point of 
view, my feeling is that we should, try 
to find out some ways and means by 
which the rigour of the Supreme 
Court decision be reduced in the first 
instance and then examine whether 
the Supreme Court should be moved 
for that purpose or not. Prom this 
Point of view, my submission is that 
this course is not practicable at the 
present time.

Tlie second course which Was been 
raised by some of the jurists and 
Parliamentarians is to request the 
President to make a reference to the 
Supreme Court under Article 148(1)

of the Constitution. This course *le0» 
I would submit, is not sound for some 
reasons which I shall briefly give now. 
The very first thing is that when the 
Supreme Court exercises jurisdiction 
under Art. 143(1), its jurisdiction is 
merely an advisory one; the opinion 
given by the Supreme Court is just 
treated as an opinion and is noV treat
ed as the judgment of the Supreme 
Court given in a case decided >by it. 
There is a possibility that the Supreme 
Court might refuse to give an opinion 
because Art. 143(1) itself does not 
impose an obligation to give such *n 
opinion; it is left to the discretion of 
the Supreme Court whether an 
opinion should be given or not, and 
in case the Supreme Sourt, in l$s 
wisdom, refuse  ̂ to give an opinion, 
then we might not be wiser in any 
way by moving the Supreme Court in 
the matter. At the same time, it is 
extremely difficult to conceive that, by 
the adoption of this course, the 
Supreme Court 'could, be persuaded 
to set aside or review or revise the 
decision given by the Full Court Of
11 judges, though the decision, is by 
6 to 5. In other words, I do not think 
that, by the adoption of this course, 
the Supreme Court could be persuad
ed to set aside the majority judgment 
in Golaknath’s case.

The third course is to ask the 
Parliament to make a law under Art 
248 and Entry 97 of the Union List 
providing for the convening of the 
Constituent Assembly and thereafter 
the Constituent Assembly may amend 
the Constitution. In this connection,
I may point out that the view expres
sed by the Supreme Court should not 
be treated as the view o<f the majority 
judges, namely, six judges. If we 
look to the view of the five judges 
headed by the ex-Chief v Justice ©f 
India. Justice Subba Kao, it lyw been 
made specifically clear that they axe 
not expressing any final view on tb* 
subject. In other words, what fra* 
been stated by him, and four 
judges concurring with him, is merely 
by way of observations made by them. 
Only one judgp, Justice HidayatuUab. 
has made some categorical observa*
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ttona in this behalf, and has thought 
that it is possible to adopt this course. 
So, it should not be treated as the 
view of the majority judges that Par
liament could convene a Constituent 
Assembly and that Constituent Assem
bly could amend tha Constitution.

Now, the Supreme Court has, by a 
hiajority judgment, invoked the pro
visions contained in Article 248 and 
Ehtry 97 of the Union List on the plea 
that there is no other provision else
where in the Constitution wheftreby 
the Constitution could be amended. 
Pausing here for a moment, I will 
ask the question: is it ever conceiv
able that the framers of the Consti
tution. when they framed the Constitu
tion in the year 1949, were not aware 
of including a provision for an 
amendment of the Constitution? Seve
ral foreign jurists have criticised that 
the Indian Constitution is rather too 
long and contains several provisions 
which ought not to be included there
in. Thefre might be some truth in it. 
At the same time I just wonder whe
ther, when our Constitution-makers 
had taken ample care to include so 
many minute provisions in the Con
stitution, they were so absent-minded 
as not to include any specific provision 
regarding the amendment of the Cons
titution itself; for example, the Cons
tituent Assembly took care to include 
as many as 97 entries in the Union 
List, as many as 66 entries in the 
State List and as many as 47 entries 
in the Concurrent List. That shows 
the thoroughness with which the Cons
tituent Assembly went into details 
with a view to seeing that nothing was 
left over. If it is permissible to look 
to the Constituent Assembly debates, 
it will be *een from the speeches made 
by Dr. Ambedkar and other leaders 
of those times that it was contemplat
ed by the framers of the Constitution 
that Art. 398 itself should be treated 
M dealing with the power to amend 
the Constitution and not merely the 
procedure to amend the Constitution. 
Here about the residuary power, I 
would like to make one general ob
servation. It is Just a chance that the 
Constituent Assembly included Entry

97 in the Union List. It was open to 
it to include the entry, if it is so desir
ed, in the State List, in which case, 
i . to inciude the entry, if it is so desir- 
lature was competent to make law 
in respect of that matter. In this 
connection, I would like to invite the 
attention of the Chairman and the 
hon'ble members of the Committee 
that Section 140 of the Government of 
India Ac', 1935, empowered the Gover
nor-General by public notification, to 
direct whether the Dominion Legisla
ture or the Provincial Legislature 
should enact a law with respect to 
the residuary matter. I am pointing 
out this to indicate that the residuary 
power, given in Art. 248 as well as in 
Entry 97 of the Union List, is just 
a chance. It could have been easily 
given to the president of India just a?s 
S id  ion 104 of 1935 Act gave to the 
Governor-General, or it could have 
been given to the State Legislature. 
Therefore, to quote Entry 97 of the 
Union List and Art. 248 for the pur
pose is not very appropriate in the 
circumstances of the case.

Assuming for t..? sake of argument 
that the Parliament is competent to 
make a law under Art. 248 for the pur
pose and by that law, a Constituent 
Assembly is convened to amend the 
Constitution, it is conceivable that 
the amendement of the Constitution 
so made by the Constituent Assembly 
convened as contemplated above may 
even provide for anything to be done 
by a simple majority. In o*her words, 
it is open to the Constituent Assembly 
so convened even to amend the 
provisions contained in Part III ,
of the Constitution by a simple 
majority, even though it may be 
abriding or taking away the funda
mental rights. If that is done, that 
will whittle down completely the effect 
of Art. 368 whereby the Constituent 
Assembly expressly gave power to 
Parliam:nt to amend the Constitu
tion by a special majority and also by 
ratification by one-half of the State 
Legislature in certain cases. It is also 
conceivable that the Constituent 
Assembly so formed might even ab
rogate part ill of the Constitution by #
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a simple majority. I am just point
ing out the anomalies which would 
arise if this course is adopted.

I would like to submit one more 
point.. According to the Supreme 
Coup’s majority decision, Parliament 
which is a constituted body and 
cannot amend the Constitution taking 
away or abridging the fundamental 
rights having regard to the provisions 
contained in Art. 13(2) of the Cons
titution. Then the question arises if 
Parliament itself is not competent to 
amend the Constitution, how can it 
arro^at? to itself the power to make 
a law and create another body, which 
will be a constituents body having 
power higher than that which is 
possessed by the Parliament itself? It 
is a well known principle in law that 
a delegate cannot have power higher 
than that of the delegating authority. 
The Constituent assembly convened 
in circumstances mentioned above 
cannot have any higher power than 
that possessed by Parliament itself.

I would like to pinpoint another 
issue. Even after the decision of the 
Supreme Court in Golak Nath's case, 
the Supreme Court gave another im
portant judgment in the Rajastham 
Electricity Board case. The Supreme 
Court had occasion to construe the 
definition of the word ‘State1 in arti
cle 12 of the constitution. Supreme 
Court held that the State in article
12 was wide enough to include every 
authority, created by a Statute and 
functioning within the territory of 
India or under the control of the 
Government of India. Even if it is 
permissible to make law fdr the pur
pose under article 248, the Consti
tuent Assembly convened would be 
“The State*1 in view of the interpre
tation in this judgment. The amend
ment of the Constitution made by such 
Constituent Assembly would amount 
to “law” and be subject to the princi
ples contained in article 13(2) of the 
Constitution. I have given there 
grounds to indicate that the view 
suggested by the Supreme Court is 
wi*h due respect not sound and requi
res to be reconsidered. I feel that 
this course should not be adopted in

veiw of the various anomalies pointed 
out by mo just now. The fourth 
cou.se suggested by some of the jurists 
and Parliamentarians is the course of 
holding a referendum. The framers of 
the Constitution did not contemplate 
making any provision for referendum 
in the Constitution. If we look care
fully we find no provision regaTding 
the referendum. The Constitution 
of some foreign countries like Swit- 
z3tland and Australia contains pro
visions for Referendum. Suppose it is 
possible to hold a referendum. It will 
be required to be referred to all the 
members of the electorate. The num- 
fce; of the electorate under the Cons
titution runs into 250 million voters. 
)f referendum is to be made that 
would have to be made to as many 
as 250 million voters. What expen
diture will have to be incurred and 
what labour involved? Every time 
the question of amending the Consti
tution regarding fundamental rights 
is considered should we have « refe
rendum for the pufrpose? Suppose this 
is to be done. We have to consider 
as to whether it would be approporiate 
to do so, especially when the opinions 
of Par]iamentafrians, advocates and 
jurists are divided. The electorate is 
not so educated and cuiltured as in 
some foreign countries, to express a 
considered opinion on the complica
ted issue as to whether fundamental 
rights could be amended in the sense 
of restricting or taking away the 
rights contained in Part III. FYom the 
practical point of view, I submit, re
ferendum is not the appropriate 
course.

If all the above four courses are 
not appropriate, then, what is the ap
propriate course? The appropriate 
course is in my view to amend Article 
368 about which the hon. Member 
sitting next to me has moved the 
Bill. So many difficulties have been 
pointed ouf by me in the matter, I 
think, that Art. 368 should be amend
ed in such a way as to remove the 
hardships or difficulties which have 
arisen from the majority decision of 
the Supreme Court. The article tttedf 
must provide that Parliament shall
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nave exclusive power to amend any 
pi uvision of the Constitution. This 
submission is made by me in view of 
Wie fact that the majority judges took 
the view that Art. 368 is merely pro
cedural in nature. I don’t wanit to 
dilate upon the issue as to whether it 
is procedural or not. The way in 
which it is worded, it is not proce
dural. It contains power to amend 
the constitution. This is quite clear 
from the heading 4i Amendment of the 
Constitution”. It is also clear from 
the commencement of the article say
ing, “Amendment of this Constitu
tion,” and “this Constitution,” menas 
the Constitution, indulging ipso facto. 
Part HI.

This is also clear from the pro
visions in the substantive part of the 
article, viz., "the Constitution shaU 
stand a m e n d e d When the Consti
tuent Assembly took care to include 
so many provisions, speaking for my
self, I have no doubt that article 368 
Contains power to amend the Consti
tution. When the majority decision 
has held that the power is not there, 
1 would submit that article 368 should 
be amended, providing that that arti
cle itself contains the power to amend. 
One more amendment should be 
made. The power exercised by 
Parliament under Art. 368 is a consti
tuent power—and not merely a legis
lative power. I say this because the 
Supreme Court has, at various places, 
drawn distinction while giving th*- 
meaning of the word ‘law* indicatin 
that the ordinary legislature power 
of Parliament is quite distinct from 
the power which the Parliament has, 
for amending the Constitution. The 
amendment may provide that the 
power exercised is the constituent 
power of Parliament and not its ordi
nary legislative power. We vnust 
include Part. Ill of the Constitution in 
the proviso to the article. Supreme 
Court has pointed out that the provi
sions contained in the proviso do not 
say anything about Part III. There 
is a great deal of force in what the 
Supreme Court has stated in this be
half. Proviso to Art. 368 inter alia

provides that amendment of Chapter
V of Part VI would require ratifica
tion by one-half of the S*ate Legis
latures. If we examine this Chapter 
it includes article 226. Article 32 
which itself is a fundamental right, 
is contained in part III but is 
unfortunately not included in the pro
viso to Article 368 of the Constitution. 
The difficulty was pointed out by one 
of the judges on Sajjan Singh’s case, 
namely Chief Justice Gajendragadkar. 
Fundamental rights should be treaed 
on a higher level than other rights in 
the Constitution I therefore submit 
that an express provision should be 
included in the proviso to Art. 368 
regarding amendment of Part III.

Article 368 may be further amended 
providing that that an amendment of 
the Constitution made under Article. 
368 shall not be deemed to be a “law” 
within the meaning of Art. 13 (2) of 
the Constitution. Now, the question 
arises as to whether in spite of such 
a provision being made the matter 
could no' be challenged in a Court of 
law. I may in this' connection point 
out that I am fully conscious and 
aware that whatever course Parliament 
may adopt is liable to be challenged 
in the Supreme Court. My feeling is 
that we should try to And out ways 
and means whereby this danger could 
be minimised.

Art. 13(2) says that the State 
shall not make any law which takes 
away or abridges the fundamental 
rights. I may point out that this pro
vision in Art. 13 (2) in Part III was 
included by way of abundant cau
tion. As a matter of fact in 
Gopalan’s case Kania, C. J., held that 
■Che provisions in Art. 13 (2) are 
merely by way of abundant caution. 
Even in their absence, the general 
principle of law applicable would be 
the same. From that point of view 
in spite of the existence of Article 
13(2) and (3) of the Constiution, 
Parliament should not be deterred 
from amending Art. 368 bravely on 
the lines mentioned by me as above.

The majority decision of Supreme 
Court has pointed out that “funds-



mental rights are given a transcen
dental position under oui Constitution 
and should be kept beyond the reach 
of Parliament.” Here, with due res
pect I beg to differ from the Supreme 
Court decision and consider that this 
lequires reconsideration. Even if it 
is intended that fundamental rights 
should be given a higher position, as 
they ought to be, I would make one 
more observation, viz, that the funda
mental rights should be treated as 
separate and distinct from the provi
sions contained clauses (a) to (e) in 
the proviso to Ait. 368 (1) of the 
Constitution; My point is this. For 
amendment of any of the provisions 
contained in these five clauses, the 
proviso requires that, besides the spe
cial majority as required by the ope
rative part of this Article, the amend
ment should be ratified by at least 
one half of the State legislatures. If 
it is intended—as it ought to be—that 
fundamental rights should have a 
higher footing, I would submit that 
instead of ratification by one half of 
the State legislatures Parliament may 
provide for ratification by two-thirds 
of the State legislatures, so that it 
may be still more difficult for Parlia
ment to amend Part III of the Consti
tution.

Another point its that the Supreme 
Court majority decision pointed out 
that the procedure for amending the 
Constitution as laid down in Art. 368 
is more or less the same as the proce
dure for making an ordinary law. 
It may be so. But it does not follow 
therefrom that Art. 368 does not give 
Parliament power to amend the Con
stitution. If it is intended that the 
Supreme Court’s objection in this be
half should be softened down it is 
open to Parliament, if it is so minded, 
to specifically provide that the assent 
of the President which is required for 
every legislative 'measure need not be 
required in respect of the amendment 
°f the Constitution, under Art. 368.
1 may aia0 point out that a somewhat 
similar provision to that effect exists 
in the Constitutions of Ireland and 
also, I think, of the USA. In other 
words the assent of the President

snouid not be a sine quo non, tor 
amendment of the Constitution. This 
observation is made by me oniy witn 
a view to reducing the ligour of tfte 
majority decision of the Supreme 
Court which said that the procedure 
laid down to amend the Constitution 
is more or less the same as that pro
vided to make an ordinary law. If 
it is so, Parliament may in its wisdom 
consider whether for the purpose 
some special procedure like the joint 
fitting of both Houses to consider the 
Bill should not be suggested. This is 
for the Joint Committee and the 
Parliament to consider and decidc.

I have to make one more observa
tion regarding amendment of Art. 368. 
The Supreme Court relied on the 
marginal note to Article 368—“Pro
cedure for amendment of the Consti- 
tioni.” No doubt iihe marginal note 
says so. The marginal note, it is well 
settled, cannot affect the operative 
part of the Article. If the Article itself 
provides for power to amend the 
Constitution, we cannot rely merely 
on the marginal note. Marginal note 
may be accordingly amended.

Thus, I have briefly given seven or 
eight sugges ion to amend Art, 368 
primarily with a view to reducing the 
rigour of the majority decision of the 
Supreme Court.

Now I will come to a very impor
tant issue. Day before yesterday a 
question was raised as to whether it 
is really necessary to amend the 
Constitution. I will submit that it is 
absolutely necessary and essential that 
as early as possible the Constitution 
should be amended. Permit me, Mr. 
Chairman and hon. Members, to ex
pand this idea as to why I think so.

In two or three recent cases the 
Supremn Court had to consider the 
provisions of the Land Acquisition 
Act, 1894 from the point of view of 
Part III of the Constitution.. In the 
very recent judgment in Vishnu Pra- 
*ad Sharma's Case the Supreme Court 
had the occasion to examine 4 
and 6 of the Land Acquisition Act. In
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a nut-shell Sec. 4 authorises the Gov
ernment to i'jsue notification ihat land 
is likely be needed tor a public 
purpose.—Enquiries under Section
5 A are thereafter made and a report 
is then made by the Collector. Section
6 au.horises the Government alter 
considering the report to issue a dec
laration that any particular land is 
needed for a public purpose. The Act 
further provides that the compensa
tion payable for land acquired under 
the Land Acquisition Act shall be the 
market value of the land on the date 
of publication of Sec. 4 notification, 
in Sharma’*s oase the Supreme Court 
held that once a declaration is made 
regarding any land under Sec. 6 thal 
txhausts notification under Section 4, 
as it has served its put pose. There 
can be no successive notifications un
der Sec. 8 with respect to a land in a 
locality specified in one notification 
under Sec. 4 suppose, for example, 
the notification under Sec. 4 says that 
ten acres of land are needed for a 
public purpose and the declaration 
issued under Sec. 6 thereafter says 
that only thre.:* acres of land are 
needed for public purpose. According 
*o the Supreme Court the notification 
under Sec. 4 regarding the balance of 
9even acres lapses. Subsequently if the 
Central Government or the State 
Government intends to issue a further 
declaration or, declaration under sec.
6 to acqiure these seven acres of 
land, .according to the Supreme Court, 
this can be done only after fresh 
a notification or notifications un
der Sec. 4 are issued in respect of 
such land. This wouM virtually 
mean that after the declaration under 
S*c. 8 is issued regarding part of the 
land notified under Section 4, a fresh 
notification or notifications un
der Sec. 4 will be required 
to be issued for the balance 
of th* land, because in such a case 
the notification under Sec. 4 is exhaust
ed. Exoerience shows that between 
the declaration under Sec. 6 and the 
notification under Sec. 4 there is us
ually a lone? time-ia*. Tn some cases 
♦he fhhe-lae extends to 10 to 18 years. 
Be that as it may, so long as the 
Supreme Court's judgment stands,

whenever a fresh notification or noti- 
lications under Sec. 4 are required to 
b a  issued for the land to be acquired, 
that will be the date which will deter
mine the compensation payable under 
Sec. 23 for the land acquired. In 
other words, when such a notification 
or notifications are issued under Sec. 
4 he market value for the land ac
quired will be as on the subsequent 
date or dates of such notifications. 
Thousands of acres of land have been 
acquired by both the Central Govern
ment and the State Governments. So 
long as the Supreme Court’s judg
ment stands, I have not the slightest 
doubt in my mind that the Central 
Government and the State Govern
ments will have to face a large num
ber of writ petitions and suits in the 
High Cour s and the Supreme Court 
whereby the previous owners of land 
would claim payment of compensation 
at the enhanced rate and such claims 
might succeed. ‘ *

Having regard to the present econo
mic situation in the country, it would 
be extremely difficult, if not impossi
ble, both for the Central Government 
and Sta4e Governments to meet this 
situation. As a matter of fact, I may 
add that some writ petitions are actual, 
ly pending before the Supreme Court. 
And they are likely to come up for 
hearing in the course of this week Qr 
next week. The same issue has been 
raised in view of the decision in 
Vishnu Prasad’s case. The argument 
advanced will be that in view of the 
judgment given in that case the com
pensation for the land acquired should 
be at the rate prevailing on the date 
of subsequent notifications under sec
tion 4. The Supreme Court is likely 
to accept, this contention regarding the 
compensation payable for land acquir
ed. Further in Vajravelu Mudaliar’s 
case, the Supreme Court held that 
“compensation” under 31 12) means 
the just equivalent of what the 
owner has been deprived of at or 
about the time of acquisition of the 
land. In view of this, It is open to 
the Supreme Court to consider as to 
whether the compensation offered is 
or is not the just equivalent of what
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was deprived of from the owner 
while acquiring the land and the issue 
is justiciable in spite of the said art
icle. Serious difficulties have thus 
arisen with regard to payment of 
compensation for acquiring lands in 
the case of Vishnu Prasad and Vsjra- 
velu Mudaliar’s cases required to 
above.

Having regard to all the difficul
ties pointed out by me just now I 
feel that the amendment of the Cons
titution for the purpose should be 
considered is really essential in the 
national interest. I have not the 
slightest doubt that Parliament, in its 
wisdom, would consider whether the 
situation shoifd be saved by suitably 
amending the Constitution for the 
purpose. Parliament has recently 
erncted the Land Acquisition (Am
endment and Validation) Act, 1967 
thereby the previous acquisitions 
made in violation of the principle 
laid down by ths Supreme Court have 
been validated, however it is liable to 
bp in view of, the Supreme Court’s 
decision regarding ‘‘compensation” 
payable under Art. 31(2) challenged 
referred to above. This no doubt is a 
constitutional issue. I have no hesi
tation saying that amendment of the 
constitution for the purpose is essen
tial. This can be done, after amend
ment of Art 368, as proposed above 
by including the Land Acquisition 
(Amendment and Validation) Act, 
1967 in the Ninth Schedule, making it 
immune from challenge as violating 
Art. 13 (2) of the Constitution.

Mr. Chairman: Mr. Gae, here I 
would suggest that you have been 
very exhaustive in dealing with the 
Supreme Court's judgment. You 
have also suggested various alterna
tives and ultimately pleaded for the 
amendment. What I would suggest is 
that let the members put some ques
tions to you. That would be better 
also for you to clarify your position 
further. Would it be all right?

Shri Gae: In connection with the 
amendment of Art. 368, my submis
sion is that we should act it) such a

way that there should be no conflict
between the Supreme Court on the 
one hand and the Parliament on the 
other. The Constitution should be bo 

construed that the Supreme Court and 
the Parliament do not come in con- 
fli t with each other.

Shri M. Y. Saleem: We are more
interested in the Fundamental Rights 
than in the Land Acquisition Proceed
ings. The Government has got to 
pay compensation for the lands ac
quired. Do you agree?

Shri Gae: I agree, however, some 
provisions in Part III of the Constitu
tion which are important require con
sideration, e.g., whether we should 
amend Art. 31(2) 31B to meet the 
situation.

Shri Nath Pal: Mr. Gae, the hon. 
Member draws your attention on the 
elaboration of your views to the basic 
freedom, freedom of association etc. 
That is the real thing that causes 
somo apprehension in the minds of 
the l‘*on. Members.

Shri Gae: My submission is, that 
several cases relating to fundamental 
rights to property have gone before 
the Supreme Court. The Suprem 
Court has given judgments in tHcac 
ra-es in relation to right to property 
Thu rights to property can not b̂  
treated lightly. They are also im
portant fundamental rigM* just likv 
rights as to freedom of speech, asso
cia tion  etc. Now that we have got thr* 
Supreme Court’s judgments we have 
to abide by them.

Shri Nath Pai: That may be the
accidental thing that the Supreme 
Court had given its opinion on matters 
relating to property rights and the 
compensation that is involved there
on. But, my amendment seeks to 
amond all the provisions incorporated 
in Part III of the Constitution. The 
hon. Member who just spoke is not 
s0 much bothered about the rights to 
property. The hon. Members here are 
more concerned with the powers to 
be required by Parliament if my 
amendment is passed.
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We would like to have your bene

fit of evidence on this. So, for the 
time being you forget about the rights 
to property. But concentrate on my 
Bill viz., seeking powers to amend all 
provisions incorporated in part III of 
the Constitution -by Parliament.

Shri Gae: I would say that the 
power to amend the Constitution must 
be. available to Parliament by amend
ing article 368 in respect of fundamen
tal rights. Once the powers is avail
able for amending Part III of the 
Constitution, subsequently, it should 
be left to Parliament to decide as to 
whether any amendments should be 
msde to Fundamental rights to pro
perty or to the rights relating to free
dom of speech, expression, etc. The 
truth of the matter is that in view of 
the Supreme Court’s judgment, there 
is at present no power available to 
Parliament to amend the Constitution 
so far as Part III is concerned. There
fore, as the hon. Member pointed out 
specifically, Parliament must first of 
all have the power to amend Part III. 
Once the power is given to Parliament 
to amend Part III it is subsequently 
for Parliament to decide whether Art. 
3W 19 or any other Article—in 
Part III relating to fundamental rights 
guaranteed under the Constitution 
should in fact be amended. Let the 
power be given to Parliament firstly, 
and let the Parliament decide subse
quently as to fundamental rights 
ought to be amended. If this power 
were in existence, the difficulty otf 
amending the fundamental rights 
would not have arisen. The crux of 
the matter is that in view of the 
majority judgment of the Supreme 
Court in Golak Nath’s case. The real 
difficulty has arisen in the matter.

Shri M. T. Saleem: Articles 21 and 
22 deal with freedom and personal 
liberty of people. My question is 
this. Do vou think that it would be 
desirable that in a country where 
there is a written Constitution, such 
valuable rights should be subject to 
th* whims and fancies of a party in 
oower having a majoritv in the Par
liament as also in the State Legisla
tures'*

Shri Gae: My submission is: that 
what portions of Part III should or 
should not be amended is entirely a 
matter for Parliament to decide. I 
fully concede that in the past the 
Constitution was amended many 
times.

Shri M. Y. Saleem: Then in Part III
il has been provided as to what is 
the mode of amendment and how far 
the rights given in Part ITI will be 
amended.

Shri Gae: If I may say so when the 
Constitution was amended in the past, 
criticism was made in various quar
ters with which I am not just now 
concerned at this stag6. I may point 
out that hailing regard to the Consti
tution of the present Parliament, es
pecially, the Lok Sabha, it would be 
improper to say that the Constitution 
can be amended easily, when the 
amendment has to be passed by a 
majority of the total membership of 
the House and by a majority of not 
less than two-thirds of the members 
present and voting. Over and above 
that, my submission, as I already 
mentioned, is that so far as amend
ment of Part III is concerned, it 
should be included in the proviso to 
art requiring thereby ratification, 
by oni. half of the State legislatures, 
and r. order to give a ptill higher 
sanctity to fundamental rights I went 
a step further and suggested that ins
tead of having one-half majority, 
there should be two-thirds majority 
sc. far as ratification by State legisla- 
tuies is concerned so that amend
ment to fundamental rights becomes 
still more difficult. It is quite con
ceivable that on account of the present 
situation, more so, having regard to 
our neighbours who are not friendly 
with us, in the larger interests of the 
nation some of the fundamental rights 
might require to be restricted and in 
such a case, Parliament in its wisdom 
m*y, with a special majority and with 
*he ratification by one-half or two- 
thirds of the State legislatures, enact 
a law amending fundamental rights in 
the Constitution Then it must be
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considered whether in the national 
interest the amendment is called for. 
At the same time I do not want to 
undermine the importance or sanctity 
of fundamental rights, but we must 
not be absent-minded to the fact that 
circumstances might arise in future 
whereby amendment of fundamental 
rights to a certain extent might be 
called for. We must leave it to, Par
liamentarians to decide as to how that 
should be done.

Shri M. Y. Saleem: What will be 
the fate of Part III of the Constitu
tion if history repeats itself and one 
Party comes into power at the Centre 
as well as in all the States?

Shri Gae: To that my answer ;s:
Art. 368 itself provides a safeguard 
by requiring a special majority—i.e. 
absolute majority and two-thirds of 
Members present and voting—and 
over and above that ratification by 
one-half or if necessary by two-thirds 
of the State Legislatures as I sug
gested above. If this precaution is 
taken, if I may say so, that will go 
to meet the point or issue raised by 
hon’ble Members because I think and 
I submit that it will be extremely diffi
cult in future to amend the Constitu
tion when Art. 368 requires such high 
majority and ratification as contempla
ted by me just now. But, at the same 
time if I may repeat again, their might 
be a situation in future, bearing in 
mind our neighbours as they are, 
whereby, in the larger national inte
rest amendment of Part III may be 
really essential. Hence if once power 
is given as contemplated in the Bill 
of the hon'ble mover, that power 
should be available and remain in 
the statute book thereafter. It may 
then be left to Parliament to consider 
as to how far, and if so, which of the 
fundamental rights in Part III should 
be restricted or modified.

Shri M. Y. Saleem: Do you attach 
any significance to this aspect of the 
Constitution that in Part III there is 
Art. 32 which itself is a fundamental 
right whereas in Part IV which is 
the Directive Principles Chapter there 
is Art. 37 which says that the Direc

tive Principles will not be enforceable 
by a court of law?

Shri Gae: It is true that Part Art. 
37 contained in Part IV which 
refers to Directive Princi
ples specifically provides that the 
provisions contained therein shall not 
be enforceable by any court. But, at 
the same time, the framers of the 
Constitution have expressly provided 
that the Principles contained in Part 
IV are nevertheless fundamental in 
the governance of the country and 
further a duty has been imposed on 
the State including thereby Parlia
ment, State Legislatures, Central Gov
ernment, State Governments, etc., to 
apply these principles in mak
ing laws. As I have already 
explained, if we take the Con
stitution First Amendment, Fourth 
Amendment and the Seventeenth 
Amendment, Acts they all became 
necessary, in view of the fact that the 
provisions contained in Part III came 
in conflict with the Directive Princi
ples contained in Part IV. With a 
view to avoiding that conflict and 
having regard to the socialist pat
tern of society on which our Consti
tution is based, the albove Amend
ment Acts dealing with fundamental 
rights to property came into exis
tence.

Shri M. Y. Saleem: Does it not mean 
that the framers of the Constitution 
wanted to place Part III at a higher 
level than Part IV?

Shri Gae: I entirely agree with the 
hon'ble Member that the framers of 
the constitution concede that Part III 
should be placed on a higher footing. 
At the same time we must take care to 
see that the provisions of the Consti
tution, namely, the provisions contain
ed in Part III and Part IV  are constru
ed in a harmonious manner, having 
regard to the principle of harmonious 
construction. If we do not construe 
the Parts in a harmonious way virtu
ally that would mean that the efficacy 
or the effect of the principles contained 
in Part IV  is practically whittled down. 
Such construction should not be favou
red, more so, when the framers of



the Constitution imposed a duty on 
the State to apply the principles con
tained in Part IV in making laws.

Shri M. Y. Saleem: What is the
position if any Article in Part IV 
comes into conflict with an Article in 
Part III?

Shri Gae: Part III will prevail in 
that case. Parliament will have to 
consider in its own wisdom as to whe
ther a particular Directive Principle 
of State Policy contained in Part IV 
should be applied in such a way that 
it is harmoniously construed with pro
visions of Part III. If necessary that 
can be done by suitably amending 
Part III of the Constitution, as was 
done in the past.

Shri A. N, Mu'la: I have a few
questions in my mind, but after this 
heavy onslaught I need some rest and 
all those questions have gone out of 
my mind. I would not put any ques
tion to-day.

Shri M. P. Bha-gava: I will follow 
suit.

Shri N. C. Chatterjee: Justice Hida- 
yatullah had expressed the view that 
there should be a Constituent Aseemb- 
ly for the purpose of making any 
abridgement or modification of fun
damental rights. Now that would be 
under the residuary power given in 
the last item of List I of the Seventh 
Schedule. Is it not so?

Shri Gae: That would be so.

Shri N. C. Chatterjee: That would 
be also a law to b : covered by Art. 
13?

Shri Gae: That would also be a law.

Shri N. C. Chatterjee: That would 
also be illegal.

Shri Gae: That would also be liable 
to challenge as going against the 
Supreme Court’s majority decision. If 
I may repeat, I have, already men
tioned 5 courses. Any course out of

these five, if it is adopted, is liable 
to be challenged before the Supreme 
Court. In view thereof let us find 
ou; the course where the objection 
may be the least. My submission is 
that that course is the amendment of 
Art. 368. If any other course is 
adopted, the risk of challenge, in case 
the matter is taken back to the 
Supreme Court would still be much 
more than what it would be if Art. 368 
is amended.

Shri N. C. Chatterjee: In some Con
stitutions, the procedure for amend- 
men: is laid down and the judges 
have ruled that this implies power 
to amend the Constitution. Don’t 
you think the same principle should 
be invoked in the case of Art. 368?

Shri Gae: My reading of the Con
stitution is :hat Art. 368 itself con
tains the power to amend the Con
stitution. However the Supreme 
Court in its wisdom by a majority 
decision has held that Art. 368 is 
merely procedural in na.ure and has 
taken the view that there is no pro
vision contained in the Constitution 
giving expressly the power to amend 
the Constitution. In view thereof the 
Supreme Court thought that the only 
course is to have recourse to Art. 248, 
or the residuary power contained in 
entry 97 of the Union List. It is just 
a chance that such power is included 
in the Union List. It could have been 
included, if the framers so desired, 
in the State List. In that case, could 
it have been open to the Supreme 
Court to say that for the purpose the 
power is available to the State Legis
lature? Could it have been open in 
such a case for the State Legislature 
to make a law and thereby convene 
a Constituent Assembly? This, in my 
view, would lead to absurd results, 
requiring thereby reconsideration by 
the Supreme Court of its decision at 
the earliest possible opportunity.

Shri N. C. Chatterjee: Take Art.
15(4). That is the First Cons!itutional 
Amendment which was made by 
Parliament under Art. 368. It says:
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“Nothing in this article or in clause 
(2) of article 29 shall prevent the 
State from making any special provi
sion for the advancement of any 
socially and educationally backward 
classes of citizens or for the Sche
duled Castes and the Scheduled 
Tribes.

Supreme Court struck down the com
munal GO and that is why this article 
was put in. Therefore, the amend
ment that is sought to be made under 
Art. 15, although obviously trying to 
limit the rights was really made for 
the Scheduled Castes and Scheduled 
Tribes and backward people. There
fore, it was done really for helping 
the down-trodden people.

Shri Gae: I agree with the hon’ble 
member.

Shri N. C. Chatterjee: Therefore,
some modifications of fundamental 
rights are made not for the purpose 
of actually giving some additional 
power or facility to the well-to-do 
or the propertied classes, but really 
to help people who are helpless, 
people who are down-trodden, people 
who have been kept very low in the 
social field for centuries.

Shri Gae: What the Supreme Court 
has held is that the amendment of 
the Constitution, in so far as it res
tricts, limits, abridges or takes away 
the fundamental rights, is void. 
Supreme Court does not preclude 
amendment by way of expansion of a 
fundamental right. The Supreme 
Court judgment in Golak Nath’s case 
does not come in the way for that 
purpose.

i Shri N. C. Chatterjee: Look at Art. 
i 15(4). According to Chief Justice 
I Subba Rao’s judgment, Art. 15(4)
‘ would have been illegal, because it 

infringes the fundamental rights.

\ Shri Gae: To that my submission 
would be that unless and until there 
is some power whereby Part III of 

\ the Constitution could be amended,

we are completely faced with a 
dilemma, it would not be possible to 
proceed anywhere further. In view 
of the concept of socialistic pattern 
of society, to which we are wedded, 
which is laid down in the Preamble 
and which has also been laid down 
in the policies of the various States 
Government and also the Central 
Government, my first submission is 
this. Let there be power given to 
the Parliament to amend Part III of 
the Constitution. At present there is 
a vacuum. According to the Supreme 
Court, there is no such power to 
amend. In view thereof, with due 
respect to the hon’ble Mover of this 
Bill, I would say that the Bill is 
appropriate, for the purpose the Bill 
must expressly provide for the power 
to amend Part III of the Constitution 
and make some suitable provision 
whereby the power could be exercis
ed. Once that power is available, 
leave it to Parliament to consider and 
decide as to what fundamental rights 
guaranteed in Part III should be 
limited  ̂ how and in what manner 
these rights should be restricted etc. 
As already pointed out by me, now 
an amendment by way restriction 
or limitation of fundamental rights 
would be an uphill task. Parliament 
need not deter by what has happened 
in the past.

Shri A, N. Mulla: We should under
stand the point of the Supreme Court 
majority judgment correctly. I think 
their view is not that these laws are 
good for all times. Their view is that 
the provisos under Art. 19 in the 
original Constitution are sufficient to 
provide an evolutionary process and 
we should confine to those provisos 
when bringing in any new laws and 
should not seek any new amendment. 
So should we not know why those 
provisos are not suffiicent and why 
other powers should be given.

Shri Gae: Supreme Court had occa
sion to consider this on more than 
one occasion. For example, take the
7 freedoms given by Art. 19(1). No
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doubt these freedoms that are given 
by Art. 19(1), are absolute. At the 
same time the framers of the Consti
tution contemplated that if these free
doms remained absolute without any 
limitation, it might be extremely diffi
cult for the State, including the 
Parliament and State Legislatures, 
Central Government and the State 
Governments, to make the laws and 
to run the administration of the coun
try. In view thereof, in respect of 
each of these freedoms contained in 
Art. 19(1) (a) to (g), the framers of 
Constitution have imposed certain 
restrictions and limitations.

Shri N. C. Chatterjee: Therefore
Art-. 19 itself as ' framed originally 
stipulated the correlation between the 
rights of the individual citizens and 
the rights of State operating in the 
same field.

Shri Gae: Correlation has to be
done. First the seven freedoms are 
given and the other clauses say where 
they can be restricted and under what 
conditions they can be restricted.

Shri N. C. Chatterjee: Look at Art. 
19(2). Supposing we find that that 
there is no danger from China and 
from Pakistan and from any other 
State and we want to delete clause 
(2). That would be permissible under 
the Supreme Court judgment.

Shri Gae: That might be, if the
assumption that there is no danger is 
correct.

Shri N. C. Chatterjee: Supposing
Parliament is convened. If anybody 
wants to delete clause (2), there is 
no objection.

Shri Gae: This should be left to the 
wisdom of Parliament. I am quite 
positive that Parliamentarians in their 
wisdom would consider and decide as 
to what is in the larger interests of 
the country.

Shri N. C. Chatterjee: Theoretically 
I am pointing out, that legally it is 
permissible. That will not be un
constitutional.

Shri Gae: I agree theoretically it
would be permissible.

Shri N. C. Chatterjee: Under the
majority judgment, it is prefectly pro
per to delete clause (2). It is legally 
proper.

Shri Gae: Theoretically it may be 
permissible. If we follow the majo
rity judgment and convene a Con
stituent Assembly by invoking Art. 
248, as I pointed out, that Constituent 
Assembly can even by simple majority 
go into the entire Part III of the 
Constitution.

Shri N. C. Chatterjee: It is not a
question of Constituent Assembly. 
Constituent Assembly is needed if I 
want to abridge or limit the funda
mental rights. If I want to expand 
the freedom of speech, freedom of 
expression etc. by removing all the 
fetters in that article, that can be 
deleted under that Judgment.

Shri Gae: I agree. Supreme Court 
judgment does not come in the way.

Shri N. C. Chatterjee: Supposing
the circumstances change and there is 
danger felt that there is need for res
toration of the same clause, it cannot 
be done. You must convene a Con
stituent Assembly under Golak Nath. 
I am talking purely of the legal aspect. 
Say 10 years later, the circumstances 
may change.

Shri Gae: If it is intended to restore 
the same clause, certainly there must 
be power to amend Part III of the 
Constitution specifically given to 
Parliament, as contemplated by the 
hon’ble Mover of this Bill. Therefore, 
unless and until there is power to 
amend Part III, all the difficulties 
which are now being pointed out will 
arise.

Shri N. C. Chatterjee: Supreme
Court has not said that they cannot 
amend the Constitution, but they can
not abridge or delimit the fundamental 
rights. If I want to expand the 
fundamental rights by deleting clause
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(2), the preventive clause, it can be 
<tone.

Shri Gae: If it is intended to give 
some new right or that the funda
mental rights should be extended, that 
judgment does not come in the way.

Shari N. C. Chatterjee: That cannot 
be done according to this judgment...

Shri A. N. Mulla: You are not
understanding the question of ilr. 
Chatterjee. The question posed by 
Shri Chatterjee is very simple that 
where rights are extended, the pre
sent judgment, the majority judgment, 
does not stand in the way of the pre
sent Parliament to extend the rights. 
But supposing you extend the rights 
1oday and 20 years hence you feel the 
necessity for re-imposing those res
trictions, then according to the majo
rity judgment of the Supreme Court, 
that would become impossible.

Shri Gae: To that my answer is that 
would be so.

Shri N. P. Chatterjee: I cannot
understand how the Parliament, as it 
is constituted, cannot itself abridge 
any fundamental rights. How is it 
empowered to appoint a Constituent 
Assembly?

Shri Gae: I have already pointed 
out what Parliament can do and what 
Parliament cannot do.

Mr. Chairman: I would like to put 
a question in this connection. They 
have not spelt out the Constituent 
Assembly. They have just mentioned 
that if we want to pass a law we 
shall convert ourselves into the Con
stituent Assembly.

Shri Gae: If we pass a law convert
ing Parliament into a Constituent 
Assembly, I still feel that Article 368 
is there. If an amendment of the Con
stitution Is to be made, that can be 
made only as provided by that article. 
An. 13 (J) miso needs consideration.

Shri N. C. Chatterjee: Supposing 
the Parliament declares that we make 
ourselves a Constituent Assembly 
tomorrow, and we shall discuss this 
Bill and pass it.

Shri Gae: This has been pointed out 
by only one judge, not by six judges. 
It would be open to Constituent 
Assembly even to completely nullify 
3ll the provisions contained in Part III 
even by a simple majority. That 
would be disastrous.

Shri 'N. C. Chatterjee: Suppose you 
declare that the Constituent Assem
bly shall consist of the following.

Mr. Chairman: He has already
stated.

Shri Gae: My submission is that 
the Constituent Assembly so convened 
cannot have any power higher than 
the power possessed by Parliament 
creating such Assembly.

Mr. Chairman: If tomorrow we con
vert ourselves into a Constituent 
Assembly and amend the Constitution, 
by a simple majority it can be done.

Shri Gae: My submission is that the 
Constituent Assembly cannot have any 
higher power than Parliament itself 
has.

ibr. Chairman: That is the proce
dure.

•Shri Nath Pai: It is more dange
rous. It will be by a simple majority.

Mr. Chainpan: He has not agreed. 
Any more questions?

Shri Kameshwar Singh: You have 
observed on page 2 of your memo
randum: “The validity of the Seven
teenth Amendment was upheld by the 
Supreme Court in Sajjan Singh’s case, 
wherein it was held that the power 
to amend the Constitution available 
under article 368 was wide enough to 
include the power to take away or 
abridge the fundamental rights 
guaranteed by Part III of the Con
stitution.0

Do you agree with this para?
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Shri Gae: My submission is, w»th 
due respect, the view taken by the 
Supreme Court in Shankari Prasad’s 
case and the Sajjan Singh’s case re
garding interpretation of articles 13(2) 
and 368 is, in my opinion, the correct 
view, and not the view taken by the 
majority decision in Golak Nath’s 
case......

Shri Kameshwar Singh: Very sim
ple thing is: whether this will abridge 
or take away the fundamental rights 
guaranteed by the Constitution, My 
question is very clear: whether by 
the amendment of this 388, people 
will have something to lose or to gain.

Shri Gae: It is open to Parliament 
to do so. The point is that in some 
extraordinary cases, it might become 
necessary, in the larger interests of 
the country, that fundamental rights 
be restricted or taken away.

Shri Kameshwar Singh: You are a
little confused.

Mr, Chairman: Depends upon the
consequences of the amendment.

Shri Gae: This depends upon the
scope and nature of the amendment 
proposed.

Shri Kameshwar Singh: That means 
that you are not very clear on this 
point. It is a simple question which 
I have put.

Shri Gae: If I may say so, it will 
depend on the nature of the amend
ment and the scope of the amend
ment. It is only having regard to 
the nature and scope of the amend
ment that one can say whether the 
people will gain or lose.

Shri Kameshwar Singh: You have 
stated that the referendum will be 
costly and so on. Can you apply this 
cost factor and quietly take away the 
rights of the people?

Shri Gae: I know that cost is just 
one aspect of the matter. There are 
so many other difficulties. First of

all, we shall have to get the opinion 
of as many as 250 million voters. The 
question itself is a complicated ques
tion namely whether the amendment 
of fundamental rights can be made 
in one way or the other. On this 
question, even jurists, parliamen
tarians and others have got differing 
views. Would it be conceivable to 
say that the electorate of this coun
try, knowing them as we do, would 
be in a position to understand the 
implications of any such proposal 
regarding the referendum from the 
point of view of amending the Con
stitution? I think we would be ex
pecting too much from the electorate 
if we consider this question of having 
a referendum in the matter.

Shri Kameshwiar Singh: You have 
said that 250 million people will not 
be able to understand the implications 
of the referendum. As regards the 
opinion poll in Goa, you know how 
complicated a matter was explained 
to the people. So, things could be 
explained to the people in a very sim
ple manner in this case also, from the 
point of view of whether it is good 
for them or bad for them. We need 
not explain to them the whole proce
dure and other complications of the 
amendment, but we can tell them 
whether it is good for them or bad for 
them.

Shri Gae: My submission is that the 
question of the opinion poll in Goa is 
on a different footing. Parliament 
enacted the Goa, Daman and Diu 
(Opinion Poll) Act, 1967 in exercise 
of the residuary power conferred by 
article 248, asking the electorate whe
ther they would like to merge with 
one State or another. Even assuming 
that some decision were to be taken, 
it would still become necessary from 
that point of view to enact a law 
under articles 3 and 4

In the present case, we are not con
cerned with articles 3 and 4. We are 
only concerned with amendment of 
the Constitution, and for that purpose, 
the only article relevant is article 308..
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From that point of view, in my view 
the analogy adopted by the Supreme 
Court, regarding the opinion poll in 
Goa, Daman and Diu is with due res
pect not apt.

Shri Kameshwar Singh: It may not
be apt in your view, but I mentioned 
it only for one reason. I had refer
red to it because you had said that 
people would not be able to under
stand it.

Shri Gae: This could also be said 
in support of what has been already 
said that the people did not under
stand what the issue was. Therefore, 
that could also be advanced as an 
argument against the referendum.

Shri Nath Pai: Our contention is
that they had made a wrong choice. 
Otherwise, they would have joined 
Maharashtra.

Shri Gae: Assuming that as regards 
Goa, the people did not understand 
the implications of the opinion poll, 
here the issue is a much more diffi
cult one.

Shr| Kameshwar Singh: I do not
want to go into the good or bad as
pects of the Goa poll or whether it 
was right or wrong. I am only on 
the point how it was explained to the 
people. One party said that they were 
getting so many crores from Govern
ment which worked out to so many 
rupees per head. Another party said 
that they would get such and such 
benefits and so on. People understood 

| where they were gaining. That was 
| the simple way in which it was ex- 
| plained to the people.

In regard to the question of referen
dum here also, in the same manner, 
the people can be told whether it is 
good for them or bad for them, and 
surely the people will vote for what 
they think is good for them, because 

: everyone certainly knows what is 
good or bad for him. I do not think 
that anyone will have any difficulty 
*n deciding that.

Shri Gae: If as regards Goa, Daman 
and Diu, the people of the area did 
not understand what was actually 
meant by the referendum, my submis
sion is that regarding the amendment 
of Part III of the Constitution, the 
difficulty will be even more, and it 
would be extremely difficult to expect 
the ordinary electorate to understand 
whether for the purpose something 
should be done by one way of amend
ment or another. Therefore, in my 
view, this is not at all the proper 
course to adopt in the matter.

Mr, Chairman: We must draw a
lesson from the Goa opinion poll.

Shri Kameshwar Singh: The first
course that you have suggested is that 
we should have the Supreme Court 
requested to reconsider the majority 
judgment in Golak Nath's case by 
raising a similar case before them. I 
think you agree that it should be 
referred back to the Supreme Court 
under article 143?

Shri Gae: No, not under article 143.
I have mentioned these courses with 
the observation that this is not the 
right or opportune moment to refer 
the matter t0 the Supreme Court and 
persuade it to reconsider its decision. 
My submission is that first of all, let 
us try to find out ways and means 
whereby the rigour of the majority 
decision could be reduced. After re
ducing the rigour by a suitable amend
ment of article 368, in the manner 
mentioned by me just now or other
wise, we may have an appropriate case 
taken up before the Supreme Court 
so that the Supreme Court may be 
required to constitute the Full Court 
and be persuaded to reconsider the 
majority decision in Golak Nath's case, 
having regard to article 368 as amend
ed with regard to fundamental rights 
m en tion ed  by me as aforesaid. If I 
might repeat, my submission is that 
first of all let us reduce the rigour of 
the majority decision by amending 
article 368 and then approach the 
Supreme Court to reconsider its majo
rity decision.
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Shri Kameshwar Singh: Do you

stand for the fact that the people 
should be deprived of their rights?

Shri Gae: By rights you mean
‘fundamental rights’?

Shri Kameshwar Singh: Yes.

Shri Gae: My submission is that
let power be first given to Parliament 
to amend Part III of the Constitution. 
At present, there is no such power 
as held by the Supreme Court, so far 
as Part III is concerned. After that, 
let us leave it to the people and the 
Parliamentarians to decide as to' what 
fundamental rights should be res
tricted or limited and so on. I am 
sure we must be guided in such case 
by the wisdom of the Parliamenta
rians elected on the adult franchise 
basis.

Shri Kameshwar Singh: What is 
your opinion? Should the people be 
deprived of their rights or not?

Shri Gae: That will depend upon 
what rights are under consideration.

fa r te  | far fjr r t
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Start Gae: I entirely agree that
according to the majority decision, 
there is no objection to expanding 
the fundamental rights guaranteed by 
Part III of the Constitution.

Mr. Chairman: Can you incorporate 
gherao as a fundamental right in this- 
Part?

Shri Gae: That will depend first of 
all on what is meant by gherao.

Mr. Chairman: I think that has been 
defined by the High Court.

Shri A. P. Chatterjee: The Calcutta 
High Court has held that gherao as 
such is not illegal but gherao if it 
leads to certain criminal offences is 
illegal.

Shri Gae: If you would permit me 
to say so, ‘gherao’ by Itself is not an 
offence, but ‘gherao’ when followed 
by acts of unlawful confinement and 
other offences or such other things 
would become an offence punishable 
under the iPC.

«ft qsro fj*o : aft tnfof^T 
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Shri Gae: If I have understood your 
question aright, as held by the 
Supreme Court, article 366 is only 
procedural in nature. If that is so, 
then having regard to what I have 
tried to impress and what I have 
repeated more than once, let that view 
of the Supreme Court be dealt with 
first and let it be made quite clear 
that article 368 is not merely proce
dural but contains the substantive 
power to amend the Constitution. The 
bon'ble Mover's Bill which provides 
for amendment of article 368 should 
be carefully considered from thaf 
point of view. Unless and until
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power is given to Parliament to 
amend Part III of the Constitution we 
shall be faced with an impasse in 
certain cases.

gfcft ; 368 %

fwtT fafte 5T§r 5>-tt 1

Shri Gae: If it is intended to give 
more power to the public, the majo
rity decision will not come in the 
way. Amendment of article 368 is 
merely an enabling provision. It 
gives power to Parliament to amend 
Part III of the Constitution. How far 
that power should be exercised, in 
what way fundamental rights could 
be abridged, taken away etc., is a 
different issue for Parliament to con
sider at the appropriate time.

: 2/3 3PT?
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ShTl Gae: That should naturally be 
left to the discretion of Parliament, 
whether the majority should be 2/3 
or 3/4.
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Shri Gae: That does not by itself 
mean that the power of the public is 
enhanced.
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Shri Gae: From that point of view, 
I had already said that fundamental 
rights may be treated as a class by 
themselves and amendment of Part III 
*nay be added in the proviso to article

368. if Parliament so desires, it may 
specifically provide that amendment 
of Part III should be ratified by the 
legislatures of not less than two-thirds 
of the States, instead of one half.
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Shri Gae: If it is so desired, it
could be specifically provided that 
after obtaining the two-thirds majo
rity, there should be a referendum. 
But the question is whether it is 
advisable or wise to do so.

«ft vt
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Shri Gae: That is hypothetical.
Much will depend upon how article 
368 is amended. First of all, let power 
be given to Parliament to amend Part 
III of the Constitution. Then let 
Parliament decide which fundamental 
right should be abridged and if so, in 
what manner.
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Shri Gae: I have already explained 
what is the view of the Supreme Court 
in the matter. We have to tod out 
ways and means wherehy we may try 
to get out at the impasse created by 
the judgment. In my view, the only
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appropriate course is to suitably 
amend article 368 specifically giving 
power to Parliament to amend Part 
HI of the Constitution.

q̂ To sffcft: f w
Tl'̂ f 4*11 ?

Shri Gae: If article 368 is amended 
on the lines mentioned by me, it is 
quite likely that some person will 
move the Supreme Court, in my view 
that should not deter Parliament from 
considering any amendment to article 
368 as proposed above.

l^To

Shri Gae: That is again hypotheti
cal. Let first of all power be given 
to Parliament to amend Part III and 
then persuade the Supreme Court to 
reconsider its majority decision.
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Shri Gae: Whatever course we may 
consider, that is liable to be challeng
ed in the Supreme Court. But Parlia
ment should not be deterred from
proceeding further to amend article 
368 for the purpose.
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Shri Oae: I entirely agree that
fundamental rights stand on a higher 
pedestal. They can be included in 
the proviso to article 368.

«ft tr*o sr*pc srrfWt 
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Shri Gae: It would be a substan
tive one; but, our main idea should 
be to amend article 368 in such a 
way that power is given to Parlia
ment to amend Part III of the Consti
tution.

Shri K. Chandrasekharan: Accord
ing to you, there appears to be no 
amendment which will meet with the 
requirements of the Supreme Court 
judgment?

Shri Gae: The question is which 
is the most appropriate course. 
Amendment of article 368 seems to 
be the most appropriate course.

Shri K. Chandrasekharan: Do you
think the advisory jurisdiction of the 
Supreme Court can be invoked in so 
far as the Constituent Assembly as
pect put forward by Justice Hidayat- 
ullah is concerned?

Shri Gae: The President can invoke 
it under article 143, but the jurisdic
tion of Supreme Court under article 
143 is of a limited nature as already- 
observed by me.

Shri K. Chandrasekharan: Instead
of touching article 368, would a mere 
amendment of article 13(2) to the 
effect that law* in article 13(2) 
would not include Constitutional law 
suffice?

Shri Gae: It would not suffice, be
cause according to the majority de
cision, there is no power vested in 
Parliament to amend Part III of the 
Constitution. Let us first have the 
power available to Parliament.

Shri K. Chandrasekharan: Do you
think a Constituent Assembly can be 
formed by the members of the two 
Houses of Parliament together?'

Shri Gae: Whether such an Assemb
ly would have a higher status than 
the present Parliament requires consi
deration.

Shri A. P. Chatterjee: That is a 
different question. The question is
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whether the two Houses of Parlia
ment can be together constituted Into 
a Constituent Assembly.

Shri Gae: That would require ap
propriate legislation,

to *rfCT: TO III

snfar ^rf?r % 
fat* f  sr  fa sft |
% % fin*
?nfipF jrirfir % f̂ rcr i r t  ?ftfa 

w n f  in’ ft t  %«tcr f  i 3
W fT  $ fa >nTT stff if fatf
3^Tf«rR ?

Shri Gae; Between Part III and 
Part IV, Part III no doubt stands on 
a higher footing. But we must inter
pret the Constitution in such a way 
that Part IV also is given due effect 
and weight.

f o  ftfo mfc*Y : fatal

14— the amendment of article 
368 on the lines referred to above 
is suggested with a view to 
minimising the difficulties arising 
in view of the majority decision 
in Golak Nath's case,"

wt ^  ^  %
f  ?

Shri Gae; X have already said that 
[whatever course is adopted, it is 
liable to 'be challenged. But I feel 
"that amendment of article 388 is the 
jmost effective course.

« f t f o  ftro <nfc*r *ft wfez 
tot £ f% 13 

fwTsrnj 3«8affti srmnr*r 
^  *r w r f w r  * ?

Shri Gae: if article 13 is amended 
only to provide that an amendment 
t>f the Constitution shall not be deem

ed to be “law”, that will again leave 
open the question whether there 
is power in Parliament to amend 
Part III of the Constitution. From 
that point of view I considen that 
amendment of article 368 is the sine 
qua non in the present case.

Shri Nath Pai: I have nothing to
ask of the learned witness. I will 
just make this observation. There 
was a meeting in Paddington Borough 
to be addressed by Bernard Shaw. 
There were other speakers too. The 
meeting went on for 2J hours and 
then came the turn of Bernard Shaw 
to address the audience. This is 
what he said “Mr. Chairman, ladies 
and gentlemen, the subject is not ex
hausted, but I am exhausted” and he 
sat down. That is my condition. So, 
I do not ask any question.

Shri Tenneti Viswanatham: How
long have you been Law Secretary?

Shri Gae: I am the Law Secretary 
for the last three years. But, I have 
already mentioned that I am appear
ing before the Joint Committee as a 
student of the constitutional law and 
not in my capacity as a Government 
servant.

Shri Tenneti Viswanatham: You
said that the residual power, that is, 
entry 97 or article 248, are acciden
tally placed where they have been 
placed.

Shri Gae: I said so.

Shri Tenneti Viswanatham: At the
same time, you said that the consti- 
tution-makers gave a good deal of 
thought to this while framing the 
Constitution but almost by chance 
threw or placed this here.

Shri Gae: The possibility is there.
I advanced that argument to indicate 
that it was open to the framers of 
the Constitution to put that provision 
in the State List instead of the Union 
List. In that case, would it be open 
to the Supreme Court to suggest the 
convening of a Constituent Assembly?
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Shri Tenneti Viswanatham: I sup

pose you have followed the discus
sions in the Constituent Assembly 
also. Was there not a discussion 
about the residuary power, in whom 
it should vest? Then they came to 
the deliberate conclusion that it must 
vest in the Centre.

Shri Gae: I entirely agree.

Shri Tenneti Viswanatham: There
fore, it is not by chance.

Shri Gae: I did not say by chance 
it is there. I said that it was open 
to the Constituent ‘Assembly to give 
power for that purpose to the States 
by including it in the State list. 
Suppose that had been done, what 
answer would the Supreme Court 
have given about convening a Consti
tuent Assembly? To pin-point the 
issue I mentioned that it was by 
chance.

Shri Tenneti Viswanatham: So, the
word “chance” was used somewhat 
loosely. In evaluating judgements as 
Law Secretary, do you go into the 
number of judges who gave the judg
ment? Do you evaluate the value of 
law passed by Parliament by the 
number of votes in favour of it?

Shri Gae: The number of Judges
deciding a case plays an important 
part. In the present case out of 11 
judges 6 judges took one view and 5 
judges another view.

Shri Tenneti Viswanatham: Will
you give a legal advice that this 
judgment need not be given very 
much weight or value?

Shri Gae: I would not say so. The 
law declared by the Supreme Court 
is binding on all Courts in the country. 
Therefore, we all are bound to follow 
the law-—including Parliament and 
Government. We must now find out 
ways and means by which the rigour 
fof the majority decision could be 
reduced.

Shri Tenneti Viswanatham: If men
in top positions refer in terms of

number of Judges in favour of a de
cision and so on, it will confuse the 
people. It should not be done.

Shri Gae: But that is the way of 
our judiciary by which cases are de
cided. If there are 5 judges, a 
majority of 3 will prevail over the 
minority of 2.

Shri Tenneti Viswanatham: Such 
things can be written in text-books. 
Now, although your argument was 
long and you raised several contro
versial questions, in the end you came 
to a fairly correct conclusion, as a 
permanent official, that the only way 
is to accept the decision of the 
Supreme Court and do the best you 
could. I also agree with you that 
under article 368 Parliament should 
get the power. That is also the pur
pose of the Bill. You suggested quite 
a number of other amendments also 
to make the thing a little more 
smooth. Referring to the Shankari 
Prasad case you said that the Supreme 
Court gave a harmonious construction 
by saying that Part III is subject to 
Part IV.

Shri Gae: If I may say so, the
Supreme Court said that harmonious 
construction requires that article 
13(2) should be read subject to arti
cle 368. The Supreme Court was not 
actually concerned with considering 
harmonious construction between 1 
Part III and Part IV.

Shri Tenneti Viswanatham: You
said that article 368 is subject to 
article 13(2).

Shri Gae: I said that article 13(2) 
must be read subject to article 366 »
and not vice versa.

Shri Tenneti Viswanatham: In the 
Golak Nath case it is the other way '
round and it is not harmonious. .i

Shri Gae: After all, it is for the
Supreme Court to consider whether 
to apply the doctrine of stare de
cisis, when the previous decision given 
by it is not accepted. The Supreme
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Court by a majority took the view 
that article 13(2) is not subject to 
article 368. Just the contrary view 
was taken in Shankari Prasad and 
Sajjan Singh’s cases.

Shri Tenneti Viswanatham: The
people while giving this constitution 
to themselves have given certain 
powers to the Supreme Court. One 
such power is the right to interpret 
the law. They have also given some 
powers to Parliament. If Parliament 
does not agree with that interpre
tation, it is open to the Parliament 
to change the law. That is the final 
conclusion you have come to.

Shri Gae: My submission is that 
all the three organs under the Consti
tution must function within the
sphere of powers given by the Consti
tution. The main sphere of Parlia
ment is to make law and the sphere 
of the Supreme Court is to interpret 
law; it is not in its sphere to make 
law.

Shri Tenneti Viswanatham: Where 
did it make law?

Shri Gae: When the Supreme
Court held that the First, Fourth and 
Seventeenth Amendment Act are 
void but, at the same time, held that 
they should be treated as continuing 
to be valid, that, in my view, amounts 
to making law, viz. amending article 
13(2), by adding thereto something 
which does not find a place there.

Shri Tenneti Viswanatham: That is 
the adoption of the doctrine of pros
pective invalidation.

Shrt Gae: My submission is that
the doctrine of prospective over
ruling, as applied in the USA, does 

tnot apply in the present case, where 
we are concerned with article 13(2).

: the Constitution of the USA,
\ there is no article corresponding to 
f article 13(2). In view thereof, the 
' adoption of the prospective over
ruling doctrine is not apt in the pre- 
: sent case, if I may say so with due 
respect to the Supreme Court

Shri Tenneti Vtewanathsm: You
have said that there is not a single 
article in the American Constitution 
corresponding to our article 13(2). 
But the provisions of our article
13(2) are there in the American con
stitution, spread over a number of
articles.

Shri Gae: American Constitution
does not contain a provision corres
ponding to our article 13(2). Our
article 13(2) says clearly that the 
State shall not take away or abridge 
any of the fundamental rights and 
that if any law is made in consistent 
with Part III it is void; 4Void” means 
non-existent, void ab initio. How can 
we say that it shall continue to be 
valid even though it is void in view 
of article 13(2)?

Shri Tenneti Viswanatham: How
many leading cases have you in sup
port of the proposition that when a 
law is declared void, it should 1>e 
treated as totally non-existent and 
all acts proceeding under the Act 
should be treated as nullity?

Shri Gae: There are several de
cisions of the Supreme Court. There 
is Deep Chand’s case in which Justice 
Subba Rao himself has made some 
observations that a law made not in 
conformity with article 13(2) should 
be treated as still born and non
existent. I think it was Chief Justice 
Das who applied the doctrine of 
eclipse in the matter. But that 
doctrine has not been followed in 
subsequent cases. One of the judges 
concerned with the above case was 
Justice Subba Rao and it was held 
that a law made in violation of article 
13(2) should be treated as non-exis
tent and void db initio.

Shri Tenneti Viswanatham: In
English law also there are a number 
of cases in which the judgments are 
over-ruled after a long time. Can 
you show any cases where those 
judgments held that all the action 
that proceeded under the over-ruled 
Acts should be treated as nullity? 
You can make a search and give us 
a few such cases.
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Shri Gae: The English law stands 
/on a different footing. In England 
there is no written Constitution. We 
have a written Constitution includ
ing article 13(2).

Shri Tenneti Viswanatham; I am
not talking of written Constitution. 
I am talking of the value of decisions, 
.judgments, value of over-ruled judge
ments. Where is the question of 
•written Constitution in this? We are 
following only some legal or juristic 
concepts. Have you got any such 
tease?

Shri Gae: Our Supreme Court it
self has held in Saghir Ahmed’s case 
that any law made in violation of 
article 13(2) should be treated as 
void, dead and non-existent.

Shri Tenneti Viswanatham: But
those acts stand.

Shri Gae: If the act is dead, how 
can we say that it is resuscitated?

Shri Tenneti Viswanatham: They
cannot be erased out of history.

Shri Nath Pai: I think, this point
is very important. I think, the learn
ed witness has misunderstood the 
point. Over-ruling of previous judge
ments by the Court of Appeal in 
England—the Lords as they are call
ed; Lords of Appeal sitting in the 
House of Lords—which is the highest 
appellate authority, means thaf any 
previous judgement is gone. Shri 
Viswanatham has rightly pointed out 
that the supremacy of the judiciary 
means that. But here is a really 
different point. It is not that the 
judgments go, but the Court declares 
the acts ultra vires at one stage but 
then says that they will be continu
ing. An ultra vires act can be 
validated only by the Legislature 
and not by the courts. About the 
judgments I agree cent per cent; the 
Supreme Court can strike down any 
judgment including its own. But 
here what they have done is different. 
You have raised that point but now 
you have missed it. He is now ask

ing, if an act is declared ultra vires 
by the highest tribunal in the coun
try then who validates it. It is done 
by the Legislature. But the Supreme 
Court here brings in the doctrine Of 
prospective overruling and validates 
those acts.

Shri Tenneti Viswanatham: It has
not validated anything.

Mr. Chairman: They have become 
inoperative.

Shri Nath Pai: These acts will be 
operative.

Shri Tenneti Viswanatham: The old
Act is operative and the action taken 
under it is operative. So far as pros
pective overruling is concerned, they 
could not overrule any Act or statute 
which was not before them. They held 
that I, IV and XVII Amendments are 
valid. They also said that all action 
or laws based under those statutes 
are valid. But they have said that 
hereafter if any Act is passed or any 
change is made which is against these 
amendments, these amendments will 
continue.

Shri Jairamdas Daulatram: In one
part of the judgment the Supreme 
Court says that these Amendment 
Acts are invalid. In the subsequent 
sentence it says that they are valid 
and action taken under that will be 
considered valid.

Shri Tenneti Viswanatham: Excuse 
me, it is not like that. They discus
sed these things and in the end they
said:—

“The aforesaid discussion leads
to the following results:

(4) On the application of the 
doctrine of ‘prospective over
ruling*, as explained by us earlier, 
our decision will have only pros
pective operation and, therefore, 
the said amendments will continue 
to be valid/’



121
Therefore today the Seventeenth 
Amendment still holds and is still 
there.

Shri Jairamdas Daulatram: Why
do they have to say that it is valid? 
It is because they have declared it 
invalid.

Shri Tenneti Viswanatham: They
have had recourse to the doctrine of 
prospective overruling because in 
this case both sides took extreme 
positions. This is the language used 
by them:—

“Should we now give retrospec- 
tivity to our decision, it would 
introduce chaos”—

We not only pass law but by judicial 
processes also we give flesh and blood 
to the law that is passed and that is 
what was done by prospective over
ruling. They are explaining:—

“Should we now give retrospec- 
tivity to our decision, it would 
introduce chaos and unsettle the 
conditions in our country. Should 
we hold that because of the said 
consequences Parliament had the 
power to take away fundamental 
rights, a time might come when 
we would gradually and imper
ceptibly pass under a totalitarian 
rule. Learned counsel for the 
petitioners as well as those for 
the respondents placed us on the 
horns of this dilemma, for they 
have taken extreme positions— 
learned counsel for the peti
tioners want us to reach the logi
cal position by holding that all 
the said laws are void and the 
learned counsel for the respon
dents persuade us to hold that 
Parliament has unlimited power 
and, if it chooses, it can do away 
with fundamental rights. We do 
not think that this court is so 
helpless. As the highest Court 
in the land we must evolve some 
reasonable principle to meet this 
extraordinary situation.”
is not that they did not consider 

is. It is to meet this extraordi

nary situation that they fell back on 
the doctrine of prospective overruling.

Shri Gae: In the first instance, the 
Supreme Court has held that the' 
First, Fourth and Seventeenth 
Amendment Acts are void on the 
ground that they go against article 
13(2); at the same time, relying on 
the doctrine of prospective overruling, 
it held that the said Amendment 
Acts will continue to be valid. Does 
it not mean that the Supreme Court 
is itself making the law or is legis
lating for that purpose?

Shri Tenneti Viswanatham: I am
sorry, I have wasted the time of the 
Committee by reading out those 
sentences.

Shri Gae: We come to the same 
argument.

Shri Tenneti Viswanatham: They
are trying to push this argument to 
the logical extreme and say that we 
must find out a way out of this. They 
have found some support for this 
kind of expansion of juristic concept 
and they fell back on the doctrine 
of prospective overruling. , That is 
how any sensible court should func
tion.

Shri Gae: Does the doctrine apply
in view of article 13(2)?

Shri Tenneti Viswanatham: Please 
go through the judgment once again. 
It is true that we can take every 
position logically to its logical ex
treme. But this world does not con
sist of mere logic. We have to har
monise various things, just as you are 
trying to harmonise the fundamental 
rights with the Directive Principles, 
the rights of the people with the 
rights of the State, the right of the 
executive with the right of Parlia
ment, the rights of Parliament with 
the right of the people. If each man 
goes to the logical extreme, life 
would not proceed. That is why the 
courts also have to have some judicial. 
way of looking at things.
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Shri Jairamdas Daulairam: This
means that we are evolving a new legal 
principle, which may be sound, that, 
when we lay down the doctrine that 
the Supreme Court can only interpret, 
by this decision we are giving certain 
additional powers to the Supreme Court 
to get out of a situation of this type. 
Whether it is interpreted ag legislating 
is another matter. I am supporting what 
you are saying. The Supreme Court 
feels it as its duty, as the top rung of 
the judiciary, to find a way out of the 
difficulty. When their judgment says 
that this particular thing is wrong but 
other w*rong things arise as a result of 
the decision, they advise a way. There- 
fpre India may be said to be evolving, 
just as America has evolved, ,a certain 
principle which we are quoting. After 
all, India is not only to copy. On ac
count of its special circumstances, 
conditions and events it has to evolve 
something. So, it may be said that the 

‘.Supreme Court has evolved a new

principle after invalidating the law 
so as to get over the evil consequences 
of that.

Shri Tenneti Viswanatham: Shall
I tell you why it was obliged to do 
so? It was because the Constitution 
was not clear. It is the fault of the 
Constituent Assembly; they were not 
clear. Why do you blame the judges? 
Let us be clear now at any rate. 
When you give a law, they have to 
make a harmonious interpretation. 
Now you give a better law. The law 
should not only be correctly under
stood by the reasonable man but 
also not be misunderstood by the un
reasonable man.

Mr. Chairman: Shall we adjouim 
now? Thank you, Mr. Gae,

(The witness then withdrew)

(The Committee then adjourned)
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(The witness was called in and he 
took his seat).

Mr. Chairman: We are happy that 
Mr. Seervai, the Advocate-General 
of Maharashtra, who is an eminent 
jurist of India as well as of interna
tional fame is appearing before us. 
Now as you all know he has written 
almost a classical book on Constitu
tional law of India very recently and 
in the last Chapter he has very ex
haustively dealt with the recent jud
gment of the Supreme Court. First, 
there are many aspects of the judg
ment which we are to consider here in 
:>rder to reach some conclusions in tfit, 
light of deliberations on the 
proposed measure brought forward by 
my friend, Shri Nath Pai.

Therefore, before requesting him, 
perhaps you are aware of it as you 
must havfe appeared before (many 
Committees, but I am supposed to 
bring to your notice one section. I will 
just read it out:

“Where witnesses appear be
fore a Committee to give evidence, 
the Chairman shall make it dear 
to the witnesses that their evidence 
shall be treated as public and is 
liable to be published, unless they 
specifically desire that all or any 
part of the evidence tendered by 
them is to be treated as confiden
tial. It shall, however, be ex
plained to the witnesses that even 
though they might desire their 
evidence to be treated as confiden
tial such evidence is liable to be 
made available to the members of 
Parliament.”
Shri H. M. Seervai: Well, Sir, if 

there is something which I am willing 
to say here, I have no objection to its 
being published as I held that what 
a man is not ashamed to say, ne 
should not be ashamed to have pub
lished.

Mr. Chairman: As 1 said in the beg
inning, Mr. Seeirvai would be enligh
tening us on many points which we 
are debatig here. Certain arguments are 
advanced. The judgment has started 
almost a nation-wide debate and there 
is a clear-cut division, one section ad
vocating ‘Where is the hurry of under
taking a legislation of this nature?’ 
This is one argument, v e r y  forcefully 
advanced. The other argument is that 
whatever decision the Supreme Court 
has given while interpreting the C o n s 
titution, for exercising their tight of 
review they have not made out an at
tempt to lay down the law. These are 
two major issues before us. Now we 
would welcome your views on all as
pects of the matter.

Shri H. M. Seervai: Mr. Chairman, I 
would like to say that in considering 
the Bill of Mr. Nath Pai, we have to 
go back a little and I would ask the 
question: when the Constitution was 
framed, was it intended that the 
whole of it should be capable of 
amendment by the procedure pres
cribed in Art. 368? I have had the 
pleasure of meeting one of the Mem
bers who was a Member of the 
Constituent Assembly and I have not 
had the advantage which he had, of 
personal knowledge, but, on the rele
vant portion, I have studied the de
bates of the Constituent Assembly and 
I have studied the draft Consti
tution which was published and, 
speaking for myself, there is no 
doubt whatever that the whole 
Cofistitution was meant or was 
capable of being amended by the pro
c e d u r e  prescribed by Art. 368. There 
are many reasons fott* making this 
statement. Hon’ble Members will know 
that there was a grave difference of 
opinion on what is now Art. 31 of the 
Constitution which provides for c o m -
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pensatin for acquisition Of property. I 
wi1l mention the relevant date. A copy 
of the drslft Constitution forwarded by 
a letter of Dr. Ambe-dker was sent in 
February T(^, When the original Arti
cle 24 came to be debated, Pandit 
Nehru said, well,-we want to discuss 
this matter further, and after a very 
long gap on 10th September he 
moved a draft article which he said 
represented a just compromise. Now,
I. am not going to take up any of your 
time djealing with that article. But 
‘What Pandit Nehru said on that occa
sion as regards the amendability Of 
•the Constitution is relevant and he 
•made it cleat 1 that *o tar as the Cong
ress was concerned they were com
mitted 100 per cent to'honouring the 
abolition of zamindaris by legislation. 
He said, no'Court and no judicial body 
can Sit in'final judgment over ttie poli
cies of the legislature. He said <that 
After all the Constitution was the crea
ture Of the 'Parliament. It was not 
very precise phrase,'but what be moant 
was clear, namely, that power had 
been given to?Pa*liam«ent toramend the 
Constitution. If J tmay foe^aermitted to 
say so he >was a very great democrat. 
I -cannot resist *he f̂eeling -that free 
institutions work because he was 
.there. said that»it -was very <un-
faatiafaatory *way rof amending ithe 
Oonstitution to, appoint judges- who will 
^ive you ,their "verdict: that As
mot a *goQd .way. The tstsaight- 
ionward way is that .Court Juter- 
<p«ets law. Parliament, ,if it u om er to 
-the eauditoien that fthe few Jsas ̂ not 
been cofetfectly .iraterpfeted. jroooeeds 
to give -effect to dig intention. So the 
function of the Court vis to interpret; 
the function of vthe legislature is 40 
legislate.

One ought not to legislate in a 
hurry. That is true because legisla
tion in .a hurry will .overlook things. 
But .that is a question .for ,a sovereign 
Parliament to decide. So whan the 
judgment in Golaknath’s case refer
red to Pandit Nehru as staging that 
fundamental rights are un amendable, 
tn my jsubmission that is clearly 
negatived by his speech on draft 
Article 24, which specifically dealt

~\\\ th the fundamental Right. So 
that is one reason why I say that the 
whole Constitution including Funda
mental Rights is amendable. The 
second ‘reason is, that, if hon. mem
bers will look at the draft Constitu
tion and our present Constitution the 
basic scheme of the distribution Of 
legislative power, the allocation of 
residuary power to the Union and 
•not to the 'States, the precise title 
of the Chapter relating to amend- 
-ment Of the nature, procedure tor 
amendment, on the .procedure being 
-followed the Constifution shall stand 
amended, the draft article and the 
present article are identical in langu
age and they form ,part of Constitu
tions which are similar in all mate
rial respects.

tNow, rdraft article 306 appears to 
rhave been overlooked *by /the Sup- 
rreme Court of India because that 
article shows that if the Constitution 
was not to be amended in respect of 
one small material for a period of 
*10 years an express provision was 
'made io  rthat effect. 'Merely as a 
-matter of convenience and not for 
any other *resson, I would read out 
rthet article. Draft article 306 reads 
as follows:

Reservation -of seats tior iminoritfos 
to remain iin Awce for only HO *ysm 
*end <iees caxttinue in opeoatian toy 
âmendment nof the Constitution, >M̂ t- 

vwithslentimg ânything <ttonlBfoeti in 
AtUcle 304 of -this jCtensttttfton, *Hm 
-sprovisionsvtrf<this Constitution >i«ltt*ng 
♦to the reservation.of geats for muslima, 
»the ŝcheduled cartes, "the scheduled 
bribes »©r the Indian Christians either 
in Parliament <or in ‘the ’legislatures <of 
a State, <for the time 'being specified in 
(Bart I of the First Schedule,*shall not 
tee amended nchming the period Ht ten 
years ffrom fthe commencement vt the 
Constitution.

So in -a ,p a r t  of the Constitution 
which dealt with only amendment and 
contained .two .draft articles, 304 and 
$05, the only portion which was made 
unamendable is the one which I have 
read the hon. members just now.

2444(E) LS
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As a matter of construction, it was 
clear to the draftsmen of the Constitu
tion that if any portion was to be un- 
amendable either absolutely or for a 
limited period of time such a provision 
would be necessary. Now, in my 
opinion draft article 304 is extremely 
important because it destroys the 
whole basis of the majority judgment 
in Golaknath’s case, namely that the 
power to amend the Constitution is a 
residuary power. I will go into the 
residuary power business a little later 
in detail. But it destroys that argu
ments because the State Governments 
under draft article 304 had a very 
limited power of amending and the 
States have no residuary power. If I 
may be permitted to refer to the draft 
article which is relevant, draft arti
cle 304, first part, which gave power 
to Parliament, it is in language much 
the same as we have got today. But 
draft article 2 is relevant; that is on 
residuary power.

“Notwithstanding anything in the 
last preceding clause, an amendment 
of the Constitution seeking to make 
any change in the provision of this 
Constitution relating to the method of 
choosing a Governor or the number 
of houses of the Legislature in any 
State, for the time being specified in 
Part I of the first schedule, may be 

-initiated by the introduction of a Bill 
for the purpose in the legislative 

-Assembly of the State or where ,the 
State has a legislative council in every 
house of the legislature of the State 
and when the bill is passed by ~the 
legislative assembly Or where the 
State has the legislative council by 
both houses of the State by a majority 
of the total membership of the Assem
bly or each house as the case may be,

shall be submitted to Parliament for 
ratification. The argument that the 
power to amend the Constitution is a 
residuary power is clearly, unmistak
ably negatived by draft Article 304, 
sub-article (2) which conferred the 
power to amend the Constitution on 
the Legislatures of the States. It is 
true that there is no such article in the 
Constitution as finally passed, but we

are asking ourselves the question: did 
the draftsman in using the language 
which he has done in draft Article 
304(1) believe that .the article itself 
contained the power to amend, and 
that it contained the power to amend 
is clear from sub-article (2) which 
gave that power to the Legislatures of 
the States.

This is the previous legislative his
tory which it is permissible to look at 
in case of any doubt or difficulty. We 
have first seen was it intended that 
the whole Constitution Bhould be 
capable of amendment by the proce
dure, and it seems to me, looking at 
the debates, looking at the history, it 
clearly was the intention.

The next question that arises is 
what is ,the meaning to be given to the 
expression “Fundamental Rights”. 
Could it be intended that that which 
is fundamental can change? First of 
all, it is quite clear that the Legisla
ture of India, namely Parliament, has 
taken the view and has acted on it 
that fundamental rights can be chang
ed and as I said a little earlier, the 
Prime Minister in introducing Article 
31, said that ultimately if any obstacle 
was put in the way of Zamindari re
forms, the necessary amendment could 
always be effected by Parliament. So 
that is a fact. The importance of the 
fact is that even -the Supreme Court 
cannot overlook the vast revolution 

‘ which has been brought about by the 
amendment of Article 31, Article 31A 
and Article 3IB. They look upon it as 
something inevitable, something so 
vast that the thing cannot be undone. 
So the necessities of the case showed 
the wisdom of amendment, because its 
wisdom is not disputed.

Then comes the question of two 
judgments of the Supreme Court—one 
at the very beginning. As the hon*ble 
members will know the history of 
land legislation, the main fear in the 
Constituent Assembly was, would com
pensation be justiciable. But in the 
first Dharbhanga case, the law was 
struck down not on compensation but
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as violating equality, because compen
sation to bigger Zamindars was on 
one basis and compensation to small 
land-holders was on a different basis 
and the Patna High Court held that 
Art. 14 was violated. It was in that 
context that Article 31A was introduc
ed and Article 31B was introduced. 
That article came before a very strong 
Bench of the Supreme Court and 
unanimously the Bench held and, if I 
may be permitted to say so, in my 
opinion quite rightly that there is a 
distinction between the legislative 
power, that is to say power exercised 
as granted by the Constitution under 
th2 Constitution, and the power to 
alter the Constitution itself and it said 
in ordinary law, in constitutional law, 
a power to amend the constitution is 
called “constituent power”, a power to 
make laws under the Constitution is 
called “legislative power” . Therefore, 
though the legislative power is subject 
to all .the provisions of the Constitu
tion, when it comes to amending the 
Constitution, the only thing to look to 
is the amending article. So as far 
back as 1951, directly in relation 'to 
Article 31, the power of Parliament to 
amend fundamental rights was a ffir m 
ed. It was affirmed again in connec
tion with the 17th Constitution Amend
ment and it is a measure of the dist
ance travelled between the First 
Amendment and the Seventeenth 
Amendment that for the first time not 
only was inadequate compensation 
upto a point modified but an express 
provision was made that land person
ally cultivated within the ceiling 
limit can only be acquired at a price 
not less than the market value. That 
again was affirmed 3 to 2. Mr. Justice 
Hidayatullah suggested some doubts. 
Mr. Justice Madholkar did suggest 
doutys but reading the judgment as a 
whole, he merely wanted a fuller 
argument. I don’t read that judgment 
to mean that he thought that there 
should be no power.

Coming again to fundamental rights, 
the popular mind looks upon funda
mental rights as something solid, like 
a ^°ok which you hold. It Is not so

and whether a particlar right which 
is a fundamental right has been violat
ed or not is a matter of opinion, of 
facts, of times and of seasons. Now 
let me give you one illustration of a 
fundamental right where in my 
opinion if the judgment of the Sup
reme Court, to which I will refer, is 
not reversed, Parliament may well 
wish jto amend that right. I am ref
erring to the right of freedom of 
speech, and freedom of association. 
Now the Supreme Cour.t has held that 
in public service, interests of discip
line do not justify a curtailment of the 
right of freedom of speech or righjt 
of freedom of association, because 
they say Article 33 which deals with 
the Armed Forces provides tha.t they 
should be abridged or abrogated in 
the interests of discipline. You may 
ask yourself the question, did the Sup
reme Court ever contemplate that a 
Deputy Secretary in a service could 
write an article in a newspaper with
out making any use of his private 
knowledge containing a destructive 
criticism of the political party which 
is the party in power? Can a person 
in .the Parliamentary Secretariat do 
likewise? Well, probably, you have 
the privileges of Parliament and you 
would be protected, not because of 
any general law but because of the 
privileges of Parliament. Now it is 
possible that the Supreme Court may 
revise its decision. The implication 
of Article 380 is clearly wrong. The 
Supreme Cour.t has held that for ad
mission into Government service con
siderations of discipline are necessary. 
But supposing the Supreme Court 
does noi* choose to reverse its decision, 
is it not open to Parliament to say 
that the discipline of public service is 
being undermined and a wrong impli
cation is drawn from that Article and 
we will set the thing right. So, fun
damental right is not something solid. 
It depends unon the view you take of 
it and one of the cardinal reasons for 
providing for the amending power is 
judicial error. Several times, judicial 
error has been openly and publicly 
admitted. Parliament had to pass an 
Act and amendment of the Constitu



tion in order to give effect to the 
Beru Qari Union. Mr. Gajendra- 
gadkar who ^delivered the judgment 
said that Union Territories ware not 
included in the definition of a ’State’ 
and that was a very important fact. 
iRarliamenit, by law, could not do it. 
cHe admitted in a subsequent judge
ment that the definition of the 

.'.General Clauses Act had been inad- 
xvertentiy overlooked. He then put 
ihis,main judgment on the ground ♦ha': 
:the ipow.er to create a territory was 
not a power under the Constitution 
but was a power outside the Con&Wu- 
ition. :It .can be demonstrated that the 
rj^amed judge overlooked the residu
ary ,power of Parliament and there- 
Jtoye under the .Indian Constitution no 
j&Q,wer which ,is not in List II .or HI 
jcan>be outside the Constitution. Now 
,the . whole baais a t  the judgment is 
,gqne and ,if the .Supreme Court still 
peJ?sis.ts in i+, could not iParliament 
effect and am/endment? ;So one -of the 
mesons dor providing for a power to 
3*mend is that the intention of the 
ifcamers of >the Act may be defeated 
:by a judicial interpretation which is 
wrong buit which is incapable of cor
rection unless the court wishes to do 
,so itself. The most serious case of 
Judicial determination barring all ave
nues of peaceful solution is the deci
sion of ;the Supreme Court of the USA 
holding 'that a slave was the property 
# f his -master and that property and 
Its obligations could not be impaired 
throughout the territory of the USA. 
Attempt had been made through com
promise to keep existing slave States 
to prevent its expansion, hoping that 
4n course of time slavery would 
d̂isappear even in the slave States. 

;But <the Chief Justice forestalled the 
results of election by a judgment and 
^historians of the US Constitutions are 
of opinion that they led the nation 
into a Ciyil War. So t̂he power to 
amend not only gives -you the power 
.to effectuate your intention *o guard 
.atrainst judicial error, which is incap
able pf bain# set right, more especial
ly ,in case of Article 141, which Pfo- 
vides that *he law declared by the 
Cupreine Qpurt ,shall be binding on

all courts. Sir, fundamental rights 
are very important rights. But th$y 
,are not sacroscant, sacred or thing* 
like that, because as hon. Members 
will Jtnow, originally the ireedom of 
trade and , commerce was a iunda-
ment l̂ right; it was in the draft
Chapter relating to fundamental 
rights. It was transferred to another 
chapter, ,and Mr. Krishnaswamy 
Aiy^r, a distinguished lawyer and a 
jurist said that all rights conferred 
by the Constitution are valuable
rights. No right conferred by the 
Constitution can be abrogated, except 
by Parliament, and therefore the only 
advantage, broadly speaking, of a 
funtjamental right is a procedural
right, namely you could move the 
Supreme Court as a matter of right 
for the enforcement of fundamental 
rights.

JMr. Justice .Subha Rao vand other 
judges have .observed ihat it.is.jmr- 
.prising that fundamental .rights can 
be .axwndsd by Parliament bymajor
ity but that certain items which affect 
the .States require ratification of the 
.States.

Now, as regards fundamental rights 
and the amendment by Parliament, 
there is a very clear safeguard includ
ed in the amending process itself. !For 
the 'purpose of amendment, each 
House, ‘the Lok Sabha and the Sfcajya 
Sabha is treated as a separate entity, 
and in ĥe Lok Sabha pn absolute 
majority of tho House, but two-thirds 
of 'those present and noting tffe* requir
ed tô  amend. I will come to*he'1!lajya 
MBabha later. Now, it means that two- 
thirds trf the ;House must support the 
amendment, because unless you have 
a *wo-4hirds majority, you cannot 
poas it even in ihat House. Now, 
ithere is another safeguard, of a radi
cally idifPepent character. The Rajya 
Sabha is a 'perpetual body, renewed 
every two years. It is indirectly el
ected by legislature throughout the 
territory of India, apart from a email 
nomination element, which is there. 
Wow, therefore, it means that an 
absolute majority of the’Rajya Sabha 
$nd twp-*thirds majority of thos$



present and voting, would ensure that 
the representatives of various States 
who constitute the Rajya Sabha by a 
majority of two-thirds, approve of 
the amendment. So the safeguards 
that fundamental rights and rights in 
other part of the Constitution, which 
is not in the proviso to Article 368, 
atfe in my sttbttrisSi&n knoW. Sub
stantially, in the earlier days with one 
party ever whelmingly in powter in 
aH; the* States, attiendiAtent appeared 
to be-estsy. But the'safeguards are' 
real. You must convert to your 
view two^thirds of thte members of 
the Rajya Sabha, a bbdy renewed 
every two years, and representatives1 
of elected representatives o f the var
ious States. Nbw, thte reason for 
ratification by the States* in respeOt 
of the matters mentioned in the 
proviso is that whatever value the 
Supreme Court may attach to funda
mental rights, in a federation, the 
most important thing is the relative 
position of the State and the Unions, 
and that position has to be safeguard* 
ed. So if legislative lists are to be 
amended, if the power to elect the 
President or the Vice-President is to 
be amended, and any matters which 
directly affect the States vis-a-vis 
the Federation, the ratification by not 
less than half the number of States 
is provided, meaning thereby.... 
Thereby it is meant that more than 
half the States are willing that the 
Constitution shou'd stand amended 
even when it affects the States* It 
n^y increase the power of the* States; 
it may decrease the power of the 
States. The experience of countries 
like Australia, Canada and the USA 

, show that central power or strength 
t of central1 power is necessary because 
[ there are certain things which "the 
F Centre can do, which the States by 

themselves are unable to do. So, this 
is the present scheme.

It is difficult to say that the safe*- 
guards provided here are not ade
quate, or that things can be done in 
haste and hurry* Coming,to the actual 
amendments which have been made, 
apart from consistent amendments of

article 31 and its sister articles namely 
articles 3lA and 31B, it is dUflcult tlsl 
say that we have amended the Con
stitution too often. I used to receive 
much sympathy, everybody saying 
that by the time my book was com
pleted I would have to be writing on 
a new Constitution. No such catas
trophe has over taken the country 
and no such catastrophe has overtaken 
a relatively small person when he 
was writing a book.

On giving to the court the final 
word in amendments, and to show how 
dangerous it is, Mr. Justice Patanjali 
Sasin, who was a very distinguished 
judge said that the whole basis of the 
Constitution was respect for the rights 
to property. He cited eminent 
American writers to that effect 
We have the spectacle of Mr. 
Justice Hidayatullah telling us 
‘Why did you ever put it in? Rights 
to property ought to have found no 
place in the Constitution/. Surely, it 
is extremely unsafe to leave political 
doctrines to courts of law. Political 
doctrines ought to be enunciated in 
a place where it is proper, namely the 
legislature, and if a law is passed by 
a free government, that is, if you 
persuade a sufficiently large majority 
of* people to a particular view, that 
view must prevail.

You are, however, now confronted, 
and everyone is confronted With a 
situation where the supreme Court 
says that in future you cbnnot arttend 
any fundamental rights, and thie 
Supreme Court makes a slightly larger 
claim that judges make la# and says 
“All old theories are exploded* nfe 
say that since chaos would result if 
the old amendments were- treated as 
unlawful or as bad law; let them con
tinue. BUt if a future Parliament 
finds it necessary to say that unless 
they pass a law, chaos would resiut, 
Parliament is not free to do so.” . That 
broadly is the picture. I have just 
put forward my view. Hon. Members 
can then question me. I have now
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given only a rough outline of the 
position as I see it.

About residuary power, Decause in 
my submission it is basic to know it, 
I would say this. Where does the 
power to amend the Constitution re
side in the Constitution of India? Till 
the majority in Golak Nath’s case 
found the power in residuary power, 
nobody ever dreamt of finding it 
there. It is in the article. Why do 
I say that it cannot be in the resi
duary power? First of all, the resi
duary power is a power belonging to 
Parliament and it is an exclusive 
power of legislation. But the power 
to amend the Constitution is not 
exc usively vested in Parliament. Par
liament can amend all parts of the 
Constitution other than those men
tioned in the proviso. But the pro
viso requires ratification by not less 
than half the States, so that Parlia
ment by itself cannot amend the Con
stitution in matters covered by the 
proviso. So, it s obvious that it can
not be the residuary power which is 
an exclusive power of legislation, be
cause the power of Parliament, under 
the proviso to article 368 is, if ono 
use the word, concurrent, with atleo^ 
half the number of the legislatures, 
and is at any rate not exclusive.

Secondly, the whole history of re
siduary power in India makes it 
impossible that it would be found 
there. For, as hon. Members know, 
under the Government of India Act, 
they did not want to give the residue 
either to the States or to the Pro
vinces. So, Sir Maurice Gwyer, a 
great draftsman and a greater judge 
said that with a view to avoid final 
allocation of residuary power, every 
conceivable subject of legislation was 
thought out and put in one list or the 
other. That scheme has ibeen retained, 
and we have enlarged the items in thp 
list. To put it mildly, it appears odd 
that a subject which receives a whole 
part of the Constitution to itself would

be forgotten in framing the legislatives 
entries. In my opinion, there is no 
foundation for finding the power of 
amendment in the residuary power.

Why did they go to the residuary 
power? They went to the residuary 
power because if they did not find 
the power in article 368 and they did 
not find it also in the residuary 
power, there was no power to amend 
at all, which would have been 
absured. This is broadly the legal 
position as I see it. I have no doubt 
that there are many objections or 
various things which may be said on 
the practical part of it.

Supposing the Supreme Court is 
wrong, we are now relegated to a 
larger question. Should fundamental 
rights be amended at all? The ans
wer broadly is that in a free society, 
it is for the society to determine that 
the power to amend is wisely exer
cised* But it is the characteristic of 
all power that once conferred it can 
be used for good or for evil. As I 
read the majority judgment of the 
Supreme Court, they seem to think' 
that in the past in smashing up large 
landed estates and so on, the power 
has been exercised for good. Well, if 
it has been exercised for good, it may 
be exercised for evil also. But I 
would in any discussions submit that 
the question of exercise of the power 
and the existence of the power must 
be kept radically separate. There are 
many powers which exist, powers of 
taxation and so on, which can be very 
unwisely used and which may be 
destructive of a good deal of the well
being and the happiness of the State 
but we do not withhold the power 
because it may be abused. Similarly 
the power to amend may be abused, 
but in a free society the safeguard is 
that the public opinion an organi
sation of political parties is there to 
exercise a check so far as it lies 
within it.



1 would welcome any questions that 
maybe put to me.

Do I take it that this is a correct ex
position of what a Constitution should 
be in a democratic State?

131

Shri A, N. Mulla: Let me first
thank you on behalf of the members 
of the committee for your learned 
and lucid exposition of the various 
articles of the Constitution and the 
intentions of the framers of the Con
stitution.

You started by saying that in their 
judgment, the Supreme Court have 
referred to a particular extract from 
the speech of Pandit Jawaharlal Nehru 
on the basis of which they have tried 
to interpret that the intention of the 
framers of the Constitution was to 
make these rights permanent. I will 
place before you a later extract from 
the speech of Pandit Jawaharlal Nehru 
for your consideration whether that 
is not a correct exposition of what 
was in his mind:

“While we want this Constitu
tion to be as solid and permanent 
as we can make it, there is no 
permanence in Constitutions. 
There should be a flexibility. If 
you make anything rigid as per
manent, you stop the nation’s 
growth, the growth of a living 
vital organic people. In any 
event, wo could not make this 
Constitution so rigid that it.can
not be adapted to changing con
ditions. When the world is in 
turmoil and we are passing 
through a very swift period of 
transition, what may be good to
day may not be wholly applica
ble tomorrow/’

Shri U. M. Seervai: l would res
pectfully agree that it is correct. But 
in a conflict of general observations 
on the same thing, I would prefer the 
speech of Pandit Nehru on article 24 
for this reason that directly in con
nection with fundamental rights, he 
says that the Constitution is a crea
ture of Parliament. Mr, Justice 
Hidayatullah has sited a part of the 
passage. I have given the whole of it 
in my book. Therefore, the em
phasis is on stability. Constitutions 
are not changed every second day. But 
as the hon, member quoted, that 
which was good at one time may cease 
to be good at another time. For 
example, the US Supreme Court in 
the equality clause had orginally said, 
equal but separate. If there are two 
schools one for Negroes and one for 
the Whites of a thousand students 
each, if you spend the same amount 
on building, teachers, salaries, etc., 
equality is not violated. Let us 
assume that in the written Constitu
tion there was a proviso saying, pro
vided that if blacks and whites are 
treated equally but separately, there 
shall be no violation of equality. 
Could that clause be no changed now 
when the modern concept accepted by 
the US Supreme Court is equal but 
separate will not do? So, what Pandit 
Nehru said was the teaching of ex
perience. It is the teaching o f  judicial 
systems which had worked out and 
you had only to put certain things in 
the C on stitu tion  to see whether they 
should be immutable. Take trial by 
iury In America it is a fundamental 
con stitu tion a l right. But in the coun
try from which it is borrowed, this 
practice has dropped out. B Awncan 
experience shows that all juries can 
be corrupted and the majority verdict 
thwarted, cannot the Bill of ® 
be amended so as to drop out trial by 
jury? I respectfully agree that tne



view indicated in. the r passage* reed 
out by the hon. member show* the 
teaching of experience can ber re
inforced by examples from judicial 
decisions.

Shri A. N, Mulla: I think you will 
agree that article 5 of the American 
Constitution is almost analogous to 
article 13‘ of our Constitution. I am 
quoting from page 19 of the decision 
of Justice Hidayatullah in Sajjan 
Singh's case;

"The'meaning of article 13 thus 
depends on the sense in which 
the word ‘law* in article 13(2) is 
to be understood. If an amend
ment can be said to fall within 
the term ‘Law*, the fundamental 
rights become “eternal and invio- 
late,# to borrow* the language of 
the Japanese Constitution. Arti
cle 13 is thus on par with articles 
of the American Federal Cbnsti- 
tution in its immutable prohibi
tion* as long as it stands:”

I f  it is true that article 5 of' the 
Aimerican Constitution stands on the 
same footing as article l3;,of our C6n̂  
stitution, is it not a fact4 that the 
Supreme Cburt of America and*' the 
US' Government have devised' a 
special jurisdfc conception of police 
powers of the Stfcte by which they 
prefer the interest' of the community 
over the fundamental rights- of the 
Individual?

Sfcri HL ML SecrvaU With great 
respect to- the- learned judge, arti
cle* 13(2) haa been held by Chief 
Justice? Kama, and. rightly, to say 
nothing! more than that a law con
trary to? the Constitution is void.

*

If you strike out that article, the re
sult would be precisely' the* same.

SlufcAk Jft Mnlh: Is there any provi
sion' oft rewduel p ew er in» th e  A m eri
can Constitution?

ShH H. Mi Seeurair In- the American

istitution* the refiridual powers are
with the States. Apart from Sajjan 
Singh's case, Mr. Justice Hidayatulla 
has delivered an extraordinarily learn
ed judgment in Golaknath’s case. He 
says that it is true that the Supreme 
Court of the United States has brushed 
aside all limitations on the power to 
amend, but he would like to know the 
reason. The reason is simple. The 
power to amend this Constitution must 
mean the power to amend the whole. 
But the point raised b y  Mr. Justice 
Hidayatulla requires a little discus
sion, and that is where, a law under 
the Constitution—legislative power— 
and law amending the Constitution— 
constituent power becomes relevant.

Shri A. N. Mulla: I may read a 
Commentator’s account on the Ame
rican Constitution and then ask your 
opinion about the way the funda
mental rights are being abridged to 
a certain extent even in America. He 
says:

“It was soon realised that for. 
the maintenace of public order 
and other things some restric
tions must be imposed upon the 
liberty of the individual. The 
Supreme Court of America there
fore invented the doctrine of 
polioe power of the State under 
which the State has the< inherent 
right and power to cirmumscribe 
fundamental rights which are 
necessary' to protect the common 
goodL”

Therefore; even if you accept the 
position* taken by< Justice Hidayatulla 
that the restriction* in the American 
Constitution are to the same extent 
as they exst in our Constitution, yet 
the courts of America have found the 
doctrine by' which; in the interests of 
public good, they think, that the fun
damental rights can be abridged.

S tem . M; Seenrai: That is correct. 
But there is one thing I wish to say 
that in America deliberately large 
legislative powers wefre left to the 
judges* Their appointment ia political. 
It has to be ratified by the Senate,
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which is a legislative body. But if I 
nay be permitted to call the attention 
of this hon. Committee, it is to a 
judgment of the Privy, Council which 
Mr. Subba Rao has cited: in his judg
ment, and in my respectful submis
sion it puts an end to the theory 
which be propounds. If you look at 
the judgment you will not get the 
whale section as it exists in Ceylon. 
But the Ceylon Constitution furnishes 
a complete replica of the power to 
amend, including article 13 (2). I may 
be permitted to call attention to the 
section in the Ceylon Constitution 
and then tell you brifly what the 
Privy Council has said.

The whole section is set out in my 
book, footnote at page 1102.
This Privy Council judgment is ex
tremely important because it clearly 
shows the distinction whioh the ma
jority judgment blurs.

“S; 18. Save* as otherwise pro** 
vided in sub-section (4) of section 
29, any question proposed for de
cision’ by either Chamber shall 
be determined by a majority of 
vote* of the Senators or Mem'- 
bers* as the case may be, present 
an#, voting. The President or' 
Speaker or other person' presiding 
shall not votfe in the flirst instance 
blit shall have and  exercise a 
casting vote in the event o f an 
equality of votes.”
Now comes an extremely important 

section and I wish to show this that 
it is apparent and the Pfivy Council 
so treated* it, that it guarantees the 
rights of religious minorities. They 
are not called fundamental rghts but 
from the* very nature of the provi
sions it is clear that they are treated 
as fundamental unless amended' by 
the appropriate process.

S. 2fc “ (l) Subject to the'provi>- 
sions*: o f this Order, Parliament 
shall have power to make1 laws 
for the peace, order and good 
government of the Island. (2) No 
such law shall—(a) prohibit or 
restrict the free exercise of 

angr religion; or (b) make persons

of any/ commuatty religion lift* 
hie to disabilities or restrictions." 
to which persons of othtr con* 
munities or religions are not 
made-liable; oa (cr) confer on per* 
sons of any community or reli
gion any privilege or advantage 
whch is not conferred on per
sons> of otheir communities or re* 
ligions; or (d) alter the constitu
tion of any religious body except 
with the consent of the govern
ing, authority of that body: 
Provided, that, in any case where a 
religious body is incorporated by 
law, no such alteration shall be 
made except at the request of the 
governing * authority of that 
body.”

Now comer suto-elause (3), which 
correspond* to article 13- (2K

“ (3) Amy law madein. contra* 
veirtion of sub»section (2) of thi* 
section shall, to the extent of 
such contravention; be void. (4  ̂
In-the exercise of its powers under 
this. section̂  (Paxiianvent may 
amend or repeal any of the pro
visions of, this Order, or of any 
other Order of His Majesty in 
itfr application to the Island; Pro* 
vided thot no* Bftft for the amend
ment or repeal; of any of the pro
visions of this Oider shall be' 
ppesented »for Royal Assent unless 
it has endorsed' on it a* certificate 
under the hand of the Speaker 
that the number of votes cast in 
favour thereof in the House of 
Representatives amounted- to - not 
less than, two-thirds of the whole 
number of members of the House 
including those' not present).”

This provision corresponds to arti
cle 13 (2). What did the Privy Coun
cil hold? Mf. Justice SUbba Rao cities 
it f o r  the collateral4 reason that FHvy 
Chuncil* sail tttfct Constitution couM 
br amended bjr law? and they did' not 
refer to “c o n s t t t u e t i t B u t  he
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forgot that the Privy Council con
sistently distinguished between ordi
nary process of legislation and spe
cial procedure prescribed for amend
ment, and the Privy Council said 
theoe rights are rights of minorities 
which you can take away but only 
by the special procedure. When it 
was argued that Ceylon was an inde
pendent sovereign State and its sove
reignty was affected, they said “No, 
produce you'r majority and you can 
take away the rights. The Constitu
tion provided that the special machi
nery for amendment of the Contitu- 
tion requires two-thirds majority.” 
So, the Privy Council judgment is a 
direct authority for the proposition 
that some of the most valuable rights 
of men, rights to religious freedom, 
can be taken away by a two-third 
majority there prescribed. Instead 
of going inferentially from two Cons
titutions which are different because, 
as the hon. Members know, when the 
United States Constitution was enact
ed, the Bill of Rights was not in it—  
it came two and a half yealrs later—  
so, the Constitution of the United 
States started without a Bill of Rights, 
on an undertaking or guarantee by 
George Washington that “we will put 
it later” and it came two and a half 
years later I would say that the Privy 
Council judgment, if read as a whole 
and read along with its statutory pro
vision, not the first sub-section and 
the last sub-section only puts an end 
to the argument that even religious 
rights cannot be amended by requi
site majority.

Shri A. N. Mulla: I think that any 
interpretation of the alrticles of the 
Constitution that circumscribe the 
right of the people to live under a 
system of law of their own choice is 
basically a non-recognition of the 
basic principles of a democratic State.

Shri H. N. Seervai: On the whole 
and in the round, yes; but, in fair
ness, since it is a matter of know
ledge, I ought to say that in some 
countries, like Canada, the difficulty 
of the provinces agreeing to the al
teration of the Constitution is so great

that all attempts to amend the Cons
titution of Canada have failed due to 
historical reasons of a strong French 
minority or majority in Quebec and 
in Montreal. But that is historical. 
Since they were independent states 
which had surrendered only a limit
ed Power to the Central Government, 
due to fortuitous circumstances the 
Constitution of Canada has become 
unamendable. Tomorrow the British 
Parliament would pass without an al
teration of a comma a total altera
tion of the Canadian Constitution. 
Repeated attempts to do so have 
failed. So, whilst admitting that it is 
a negation of democracy, in certain 
historical circumstances it has hap
pened in countries which are demo
cratic.

Shri Jairamdas Daulatram: That
means, apart from the theoretical 
meaning of it, while following the 
general principle of democracy, the 
face, content or features of democracy 
have to be related or fitted to what 
arise out of the facts of life of each 
nation’s history and conditions. Just 
as you mentioned Canada or the 
United States, each country is deal
ing with the facts of its own life while 
keeping the democratic principle be
fore it and gives to the democratic 
structure a face, features, aspect, con
tent which are relevant to the facts 
of its life.

Shri H. M. Seervai; Put generally 
that way, it may be generally accept
ed but the importance of Canada is 
that in a democratic country a fede
ral constitution cannot be altered 
without the consent of its constitu
ents; but a dem<>cratic constitution 
which leaves it to the people to de
cide what they should do broadly in
volves the freedom to change it, and 
to change it in a manner even oppos
ed to the original scheme. For ins
tance, if tomorrow we convert suffi
cient number of provinces in India 
that a unitary government is the desi
deratum and not a federation, noth
ing either in the democratic process 
or in the provisions of the Constitu
tion prevents it. If the argument is 
that under certain circumstances 
rights should remain immutable, I do



135
not think that that is the democratic 
process. But if people who are ori
ginally separated haive come toge
ther on a compact that on this basis 
we join and not on another, then that 
compact may have the effect of over
riding the democratic principle.

Shri A. N. Mulla: I put it this way. 
The right of the people to change the 
laws according to their own u'rge and 
their own needs would be present in 
every democratic state; but what 
would constitute the understandable 
urge of the people? There may be 
different systems and different ways 
of finding out as to what is the urge 
of the people in various democracies.

Shri H. M. Seervai: That is correct.

Shri A. N. Mulla: Therefore, when 
we come back to our own Constitu
tion, is there this feeling in youir 
heart also or not—I have that type of 
feeling in my heart—that the framers 
of the Constitution in our country felt 
that where the safeguards mentioned 
in article 368 of the Constitution are 
fulfilled, it would amount to the re- 
voicing of the opinion of the people 
and it can be taken as the voice of 
the people?

Shri H. M. Seervai: If I may say
so, you have put it very felicitously 
and accurately. Putting it in more 
prosaic language, I would say that 
when two-thirds of the elected repre
sentatives in the Lok Sabha vote for 
a change and when two-thirds of the 
elected representatives of State Legis
latures also want the same change, 
there is sufficient guarantee against 
hasty or impulsive action, because 
after all the urge of the people may 
be due to a momentary fit of passion. 
So, all written Constitutions are 
meant to guard against it. Bearing 
in mind that State-Centre relations 
would be affected also in a good many 
things if the Constitution is to be ra
dically altered, the urge of the peo
ple is given the fullest play in arti
cle 368 if you convert a sufficient 
number of people, but it imposes suf
ficient time and safeguards to secure 
delay, time for reflection and

thought. That is how I would put 
it.

Shri A. N, Mulla: I have also a 
feeling—I do not know whether you 
share it or not—that there is no 
other conceivable system which at 
the moment appears to be a better 
safeguard than the safeguard provid
ed in the Constitution itself.

Shri H. M. Seervai: Yes, Sir, on 
the whole, I think, you are right. But 
I ought to say, because I re-read some 
of the debater- in the Constituent As
sembly before coming to Delhi, if hon. 
Members will permit me to say, the 
discussion on amendment of the Cons
titution in Austin’s book on India, 
The Cornerstone of a Nation, is ex
tremely helpful. Originally, distin
guished lawyers suggested that even 
the Fundamental Rights and their al
teration should be ratified by a cer
tain number of States. That view 
wa« decisively rejected in the Cons
tituent Assembly and though no very 
clear reason appears, it seems to me 
that having regard to the composition 
of the Rajya Sabha, the indirect en
dorsement by the elected representa
tives of the States and about two- 
thirds in number is already there.

Shri A* N. Mulla: I think, there 
can be another reason, that is, those 
measures which are directly affecting 
the States also, they were put in the 
proviso, but those matters which did 
not directly affect the States at all, 
it was not considered necessary that 
they should also be subject to that 
proviso.

Shri H. M. Seervai: Correct.

Shri A. N. Mulla: I am very grate
ful to you for helping me.

Shri M. P. Bhargava: You have 
mentioned that there is enough safe
guard with the Rajya Sabha vote. Now 
take the case today. Does the vote 
in Rajya Sabha represent the true 
state of affairs in the States?
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Shri H. M. Seervai: When you are 

defiling with a body which is being 
renewed every two years. . \ .

Shri M. P. Bhargavft: Only one*
thirds is renewed every two years.

Shri IT IMT. Seervai: Yes. Therefor, 
it'may be that at any particular period 
of' time the direct reflection of the 
State Legislatures may not be found 
in the Rajya Sabha. That must be 
conceded. But that is the scheme 
taken presumably from the Senate of 
the* United States where one-thirds 
of the* body goes out every two years, 
and it is a factor of stability normal
ly because the immediate overwhelm
ing emotion of the moment is not in 
its totality reflected in the Centre; 
it will be reflected in course of time.

Shr* Jairamdw Daulatram: I also 
happen to be a Member of the Rajya 
Sabha. The parties cut across Stateŝ  
In. the Rffjya Sabha, the Members do 
nat necessarily vote according to the 
dictates or instructions of their res
pective State. Normally they are 
selected by the State Legislatures, but 
int functioning*, in most oi the matters 
which come up for vote, the Members, 
whatever may be the State to which 
they betongv and sometimes even 
within each State, they vote according 
to the Parties. The Party for which 
they vote may not be in majority in 
the State. Therefore, the Party 
vote cuts across the representation of 
the States Whatever might have been 
the original* intention, that the- Rajya 
Sabha* should, represent the States* 
that is-only, theoretical and' the aotual 
fact of life is that Parties cut aeross 
States.

Shri Hv MiSfcervatr Orr the politi
cal plane; I would not, even remotely, 
wish to controvert this proposition, 
But all that* it means is that, scr far 
as the State-Centre relations are con
cerned, it directly affects the State. 
As regards the general rights of citi
zens or non-citieens, because there are 
several Fundamental Rights like Ê u* 
Sflity conferred on all the inhabitants 
Of India, all that you can say is that

the climate in a> ptertictilar Sfete ti 
not such a * to leave its Member 
either to oppbse or* td* support; So; you 
are right that it may cut through it. 
Members may vote according to Par
ties, but we assumej !hat all parlies 
try to' represent the people whose 
suffrage they ask for, and if those 
people do not want the Fundamental 
Rights to be amended or have very 
strong, objection, I believe, they will 
make that view prevail with the Par
ty.

Shrt Jairamdas Daulatram: It may
be the minority view in that State;

Shri If. M. Seervai: It happens.
When all is said and ^one; when you 
put faith in numbers and decide that 
it is birtter td count the heads rather 
than br^ak them. Of course, you do 
run a certain amount of risk.

Shri41 Jafivamdas Daototram? I have
got th# other provisions too which w* 
cant discuss later.

Shrftt Triloki Siagh? If I am nott mb* 
taken; the present situation has ari
sen as a result of the* provisions  ̂of 
Art. 13(2). If somehow it could be 
possible for the Parliament to delete 
Art. 13(2) altogether, the Legislative 
powers'of the Parliament or the State 
Legislatures would not be impaired; 
they will corilinue to be subject to 
the provisions of the Constitution. As 
was perhaps rightly held by the ex- 
Cbief‘Justice of India, Art. 13(2) is 
redundant. Could you suggest a 
way out as to how it would be possi
ble for the Parliament to delete the 
provisions of Art. 13(2)?

Shri "It M. Seervai: My answer to 
the hon. Member would be that* even 
if Art. 13(2) waj^not there,- the Court 
would proceed to act as though it was 
there. Our deleting Art. 13(2) does 
not help. But my short answer is 
♦hat the whole reasoning that the 

ix/wer is a residuary power and, 
therefore, everything can be amended 
but not Fundamental Rights, is des
troyed by the fact that if it was a
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togtsfative power, it is subject to the 

-provisions t>f the Constitution, and 
Justice flubba "Kao was confronted 
with that difficulty. He has given *an 
tinswer which is odd. He asks: how 
can it be said that an am?ni£d Arti
cle is .inconsistent with the Consti
tution? The whole question is: can 
you amend an Article? If you can 
amend all parts except the Funda
mental Higbts, though the legislative 
power is subject to the other provi
sions of the Constitution, it must fol
low automatically that you can amend 
Art. 13(2). But by merely deleting 
Art. 13(2). you .neither -enlarge the 
powers of the Legislature nor control 
them heoause to aay that something 
is by way of .caution means .that 
every Court will .act on it even If 
it is not there. How will our delet
ing help? Our deleting it might be 
injurious in other ways. They rmight 
attribute to .Parliament an intention 
that hereafter -laws should not be 
declared void. It is not ihe intention 
of the Parliament. -As long as you 
4*e$p a -written Constitution, under 
<e*ir theory of .law, <an,y law which 
ĉontravenes the Constitution is void. 

&hat is why, Chief Justice JCania said 
that it would be so even if this was 
not there; the Government of ’India 
Act did &ot contain such provisions 
«nd yet, laws inconsistent with 'the 
Government of India Act were void. 
The correct thing is to say that the 
whole befiis -of the -judgement is in
consistent and contradictory, but 
the difficulty af -the Mover is -;this: 
once the Sufmeme Court has -spoken 
with the voice of the whole Court! 
what will you do? Therefore, his 
Bill seeks expressly to confer the 
power and when he puts me questions,
I hope to suggest if it may 'not he 
disrespectful - to tto so, »that he •riaould 
add to the opening ;part of ibis 
•mending clause tof 4he provision, 
Notwithstanding anything 'contained 
in the Constitution, Parliament shall 
have fthe power . . *o tthat, no
body will say that Art. 13 C2) bars it 
*r the ^undaoMntal Rights Jbar it. 
He oould^add at ihe .beginning of the 
'JBiauge, ‘Kolwithstandiw *i*ythmg

contained in the Constitution, Raxftia- 
ment .shall have the power. . ;M 
The absence of these .worlds has been 
commented upon by the majority 
judgment. I had left ihis, but since 
the hon. Member put it to me, I 
thought I should mention this a little 
out of turn.

Shri N. C. Chatterjee: I think, in 
your thoughtful chapter on the amend
ment of the Constitution, you have 
pointed out that Parliament oan pass 
a law reconstituting the States under 
Arts. 2 and 3 and forming States.

Shri H. M. Seervai: Yes.
Shri N. €. Chatterjee: Therefore 

that is permissible by a simple majo
rity in Parliament.

Shri H. M. Seervai: Yes.

Shri N. C. Chatterjee: Under Art. 
179, Parliament can also abolish the 
Legislative Council in a State.

Shri ?H. M. Seervai: Yes; on the 
request of the State.

Shri N. C. Chatterjee: That would 
not require any special majority.

Shri H. M. Seervai: No; it would
not.

Shri N. C. Chatterjee: It can also
constitute a new Legislative Council.

Shri H. M. Seervai: Yes; on ,the 
request of the State.

Shri N. C. Chatterjee: I take it that,
when a Constitution is enacted, it re
presents ior the time being the «alu- 
tion of the problems facing the fra
mers of the Constitution for 'the time 
being. But certain things develop, 
socio-economic conditions change and 
new problems come <up which have to 
be tackled. Therefore, amendability 
is absolutely essential in a developing 
State.

Shri H. M. Seervai: Yes. For the 
first and only time in my book, I per
mitted myself a little sarcasm that It 
would appear that a modern democra-
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Hie and dynamic society enables the 
judges to amend the Constitution, but 
that dynamic society goes with a 
Constitution, part of which is static. 
Nothing can be immutable that way. 
Your ideas change for better or worse 
and if people want the better or the 
worse, then given a little time and re
flection they must, in the end, pre
vail.

Shri N. C. Chatterjee: You have
also pointed out that mere procedure 
of amendment is embodied in some 
Constitution and that that itself carries 
with it the power to amend.

Shri H, M. Seervai: Yes; it does, in 
America and Australia, and it is clear 
that it does here also because as the 
minority pointed out, the operative 
words are:

“ ---- upon such assent being
given to the Bill, the Constitution
shall stand amended___”

So, the power is in it. They merely 
lift the marginal note and talk of pro
cedure but the procedure carries with 
it the power.

Shri N. C. Chatterjee: Therefore, the 
procedure itself does not restrict the 
power of amendability; it only indica
tes the method, but the result is also 
there.

Shri H. M. Seervai: Yes.

Shri N. C. Chatterjee: I want to 
understand one thing. You have seen 
Mr. Nath Pai’s Bill. "

Shri H. M, Seervai: Yes; I have.

Shri N. C. Chatterjee: Apart from 
the introduction of the “Notwithstand
ing. . . . ” etc., clause, do you think that 
anything more should be done?

Shri H. M. Seervai: If I may be
permitted to make a suggestion which 
is contingent, if the Select Committee 
or a substantial majority of it recom
mend that this Bill be passed or at any 
stage Government considers support
ing the Bill, then, in my opinion, the 
most satisfactory thing to do, and to

do without much delay, is to refer such 
a draft Bill for the advisory opinion 
of the Supreme Court of India before 
going through the elaborate formality 
of passing it and going through the 
elaborate procedure of ratification by 
eight States and it seems to me that 
the Bill so framed, it is unlikely in 
the last degree,. . . .  would be held void.

Shri N. C. Chatterjee: You may
remember, I submitted a Memorandum 
to the President demanding a reference 
under Art. 143 and the President was 
himself considering the same, but..

Shri H. M. Seervai: If you will
permit me to say so, it is very difficult 
before the same Bench and the same 
Court without any change in any situ
ation at all, to say, “review your 
judgement”. There are grounds for 
asking it if the Court wants to stretch 
a point. For instance, I am quite 
certain that the judgement of the Privy 
Council and its statutory provisions 
have not been read and it is equally 
clear to me that the Articles of the 
draft Constitution and their impact 
have not been realised. Mr. Nath 
Pai’s Bill radically alters the situation. 
It says to the Supreme Court: “You 
say, we did not confer the power. We 
confer it. We make it clear that not
withstanding anything said in any 
other part of the constitution we shall 
do it.”

Shri N. C. Chatterjee: The Bill is 
here. We consider it. Will it be
proper to recommend a review of the 
whole thing by the Supreme Court to 
give their authoritative opinion?

Shri H. M. Seervai: Not on the Ar
ticle but on the Bill, which you men
tioned.

Shri N. C. Chatterjee: This was
urged in Shankari Prasad case.
Supreme Court said that unanimously. 
They rejected it. That was the law.

Shri H. M. Seervai: One of the
judges in the dissenting judgement 
pointed out one thing. Every single 
judge of the Supreme Court or High 
Court dealing with article 32 and 226
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says that no ordinary law can take 
away the power; as long as the Cons
titution is not amended ordinary law 
cannot touch it. Every single judge 
assumed that the amendment of the 
Constitution could deprive, the Supre
me Court of its power and authority, 
could deprive High Court of its 
power under art. 226.

Shri N. C. Chatterjee: This point
was urged by Justice Patanjali Sastri. 
Consciously the framers of our Consti
tution thought of remedial right 
and made it fundamental right. 
Nobody wanted to take away 
that remedial right. If you look 
at the first amendment of the Consti
tution you will see this. The State 
can make special provisions for the 
advancement of any socially and eco
nomically backward classes the sche
duled castes and the scheduled tribes. 
Technically it may be called an infrin
gement or abridgement of the doctrine 
of fundamental rights. It was done 
for the purpose of speeding up, im
provement of the oppressed and sup
pressed classes. Sometimes funda
mental rights have got to be changed 
for the greater good of the people, 
who have got to be pushed up, under 
our directive principles.

Shri H. M. Seervai: That is tha
abstract theory of equality for peo
ple who are not otherwise equal 
and such special provisions in their 
favour were made. But T am not 
quite sure that' teven without it, a 
special provision for women and 
children could not be upheld on the 
ground that there is a valid classi
fication. A person who is lame 
cannot be -treated on the same foot
ing as a person who is in possession 
of his limbs.

Shri N. C. Chatterjee: We had the
case of the Communal G.O. being 
struck down as illegal. So we had to 
make special provision for the back
ward classes.

Shri H. M. Seervai: Your proposi
tion is correct.

Shri N. C. Chatterjee: Article 31 
had to be altered because of the 
judgment of .the Supreme Court. I 
represented the West Bengal Gov
ernment with Mr. Setalwad in that 
case. Lot of refugees from East 
Pakistan were settled in the out
skirts of Calcutta because they could 
not go back. Their settlement had 
to be regularised. West Bengal Gov
ernment went out of its way to give 
reasonable compensation. The Spe
cial Land Acquisition Act was pass
ed. That was struck down as illegal. 
We had to amend the Constitution so 
as to get rid of the difficulty that 
was th>:re in helping the oppressed 
and depressed people who were 
facing this difficult situation.

Shri H. M. Seervai: I don’t dispute 
that. There are very harsh necessi
ties imposed sometimes. I recollect 
that when Pandit Nehru introduced 
the 4th amendment, one of its 
clauses was this: Your and my plot 
of land could be taken away in order 
to ensure house for a refugees. 1 
ventured to say that only in Alice in 
Wonderland would citizens be made 
refugees in order that refugees may 
become citizens. The clause was 
dropped out.

Shri N. C. Chatterjee: You quoted 
Dr. Ambedkar's speech. I think Jus
tice Bachwat quoted it.

Shri H. M. Seervai: I dp not attach 
much importance to what Dr. Am- 
bedkar said. He has been saying a 
large number of things which law
yer won’t easily accept in the consti
tutional debates. T have studied 
them very carefully. He was neither 
a politician of great standing nor a 
lawyer of high standing. He is 
neither a great lawyer nor a great 
politician. I would refer to what 
Pandit Nehru said. He never deviat
ed from it. He said that that consti
tution is meant to endure. Things 
which are for the welfare of the 
people must be secured. This is 
sound politics from whatever source 
it comes.
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Shri N. C. Xkattegiee: The *o-

called theory that *ny abridgement 
of fundamental rjghte would /iwaHy 
be ^ violation of the basic human 
rights ,and would really be tgampl- 
iag upon the .people's cherished free
dom is not quite correct.

Shri J®. M. Seervai: I respectfully 
^gree.

Shri N, C. Chatteclee: I am naw
reading 0ne passage from Dr. Am- 
bedkar's speech in the Constituent 
Assembly. Possibly you are .think
ing of that ŝpeech in .support of your 
thesis:

“I challenge .anyone of the 
critics of our Constitution to 
prove that any Constituent As- 
szrr.bly anywhere in the world 
has, in *thfe circumstances in 
which this country *finds itself, 
provided such a facile proce
dure for .the amendment of the 
Constitution.”

Therefore, as one of the framers 
and makers of the Constitution, he 
did not want to make it so rigid 
.that fundamental rights would never 
be touched.

tWwri H.’*!. HReetwi: That is correct.

Shri N. C. *®hatterjee: Pandit 
Nehru, on the 11th November, 1&48, 
.said this and .Mr. .Mulla was i&lso 
jprobatyy thinking of .this:

‘There,must be a certain flexi
bility. If you make anything 
Jdgid and permanent, you stop a 
j^ation’s growth—the growth of
living, vital organic people. 
Therefore, it has got to be 
Jtexible.”

Shri H. M. Seervai: That is correct.

TOr. Chairman: He has accepted dll 
your points. Shall we move forward? 
Vr. JoBhi.

flfhri S. M. M hl: I want to know 
this from you because it is exercis-

it>g ithe -minds of ordinary people. Jn 
the Constitution 'certain rights have 
been described as fundamental rights. 
The other righte which accrue from 
ather Arfcioles or other laws are not 
treated as fundamental rights, though 
they will be ^protected by courts. If 
any law that is passed in this country 
is violated, I must have a remedy. But 
for the fundamental rights the only 
distinguishing f̂eature according to 
you seems to bte that we have a 
remedial Tight, that is. direct ap
proach to the Supreme Court. Is <that 
the only distinction? If that is so, 
then would that particular prevision 
which jgives me 'the right of direct 
approach be armended undter the*«ame 
provision—Art. 968— that this will be 
removed? Therefore, an ordinary 
man feels that there should be a 
further guarantee that these lights 
will not be touched without going 
through a particular, special proce
dure like the one which has been 
prescribed for those subjects 'which 
are concerned With the State's Tights. 
Have I made "mvself clear?

tilui H. M. Seervai: Absolutely
clear. Firs,t of all, so far as these 
rights of approaching the Supreme 
Court are concerned, it must not be 
forgotten that for one person who 
goes directly to the '’Supreme Court, 
there are ten persons or, maybe, *50 
persons who go to "the High Courts 
under Art. 226 and the right to -move 
the High Court is -not a guaranteed 
fundamental right. I f  people want 
to make ‘the Constitution more diffi
cult of amendment when it comes to 
fundamental rights, they 'can do so. 
But when you say that a right can 
be -taken away, you are dealing with 
Dower. Is there any reason to be
lieve that the general persons who 
are so anxious that the right to 
approach the Supreme Court should 
net be taken away, will readily 
acquiesce in? The of Rights in 
England, which was passed in 1688, 
can be amended like a dog Act to
morrow, but it has survived two wars 
and nobody has dreamt of repealing 
the Bill of Rights. So, w»e are con
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sidering power and if pfeople think 
that going to the Supreme Court 
tUtttf but to be so harriafflng, that the 
fundamental rights should be for 
going to the High Court and not to 
the Supreme Court, people can have 
their way. I admit .that people set 
a value to a procedural right. As 
regards fundamental rights—we have
4 distinguished Judge in our midst 
and he will tell you that—it must 
be rare indeed in Which a person 
complaining of violation of funda
mental rights has been turned away 
from .the High Count on technicali
ties. It has been done some time, 
but after the Supreme Court said 
that, once the violation of funda
mental rights is established it will 
hear the ma/*ter, take evidence and 
finish the case. The High Court, as far 
as I can see, has always taken the 
view that once there is clear infrac
tion of fundamental rights or any 
constitutional right, the High Count 
will intervene. But on the popular 
thing, because leaden represent the 
people, but they also instruct the 
people, would you say that th* 
right of freedom of trade and com
merce guaranteed by Art. 301 is less 
important than the right to Carry on 
trade or business guaranteed fay 
Art. 10(1) (g), or the right not to 
tax goods in inter-State trade and 
commerce is less important than the 
right which to kept out of Art. 31? 
So, while admitting it, it only moans 
that the Supreme Court must com
mand such respect from the people 
that the elected representatives will 
not ask for an amendment of Art. 32. 
But if .they do it with two-thirds of 
the Rajya Sabha, is there anything 
to suggest, if that ftt&ge is tefcehed, 
that eight States will not ratify?

Secondly, you must consider Jthat 
the longer the process between am
endment and the finished product, 
the more unsatisfactory it is. The 
whole law is brought to a standstill 
and all Governmental activities come 
to a standstill. -So, it is desirable 
that once a reform is thought of, it 
should be put through without much 
2444(E) LS—10.

delay and the Congnm at fee Unite* 
States m w puoseribes a period far
ratification by the States you 46 
the thing which will lapse, Thane 
axe more aspects than one and I 
don’t think that anybody is likely 
•to interfere with Art. Rut the 
general feeling is so strong th# 
even if 33 is to be amended, I 
Idtan’t' think that ratification safe
guard is really effective. Theoreti
cally it is possible. But, practically, 
that is unlikely.

Shri K. Chahdrasfetiuran: You
have referred to .the necessity for a 
clause in this Bill. I think you also 
suggest that the provisions of this 
Bill be included within the proviso 
to Art. 368. You have also suggested 
that therj should be a Presidential 
reference. These are the 'three 
things that you have suggested with 
regard to the Sill which we ane 
considering. Apart from these three 
aspects, I would like to know whe
ther you have got anything more 
constructive than this.

Shri tl. M. Seervai: if Supreme 
Court days that you cannot do, then 
the only constructive thing will be 
to rest that with the Legislature. If 
it comes up again before the Court, 
we must use foresight that th£ 
legislation Would not be open to 
challenge. If you say “notwith
standing anything contained in the 
Constitution’*, it will take in the 
fundamental rights; it will take in 
Art. 13(2). The Parliament ahall 
have the powers by following the pro
cedure. You had the power which has 
not been implied. They have refund 
to imply. The power is already there 
in the Section. You do not have to 
repeat. The Supreme Court say* 
where is the power; this is only a 
procedure. They also say .that Art. 
13 (2) is all-pervasive. Already there 
is a clause ‘Notwithstanding anything 
contained in this Constitution’ which 
is more constructive in the sense that 
it is helpful I do not know whether 
it will be helpful in a court of law.
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Shri K. Chandrasekharan: You

know the suggestions made by Justice 
Hidayatullah for the Constituent 
Assembly.

Shri H. M. Seervai: 1 am very glad 
that you have mentioned it. 1 wish 
to say—I have already said that in my 
Book—that iby what legal process can 
you set up a Constituent Assembly? 
To-day your rights are safeguarded by 
absolute majority of the House and 
2|3rds being present at the time of 
voting. In the case of ratification, by 
at least eight Slates. Let us assume 
that tomorrow the hon. Members in 
the capacity of Legislators convene a 
Constituent Assembly and pass a 
Constituent Assembly Act and say 
that the decision shall be by a bare 
majority. What would Mr. Justice 
Hidayatullah say to that? So, if Parlia
ment itself by the requisite majo
rity cannot enact the law to amend the 
Constitution, to suggest that you can 
set up another body and arm it with 
the power which you do not possess is 
to put it mildly rather ‘odd*. Mr. 
Justice Subba Rao wished to make 
that flourish. You see the reservation 
that “we do not express a final opi
nion”. In my submission no final 
court can say that it is the method. I 
won’t deal with it because if the 
method turns out to be impraticable 
this has an immediate impact on the 
construction of power. If the power 
is anywhere in existence, you may 
put one construction on the law. If 
two or three powers exist, somewhere 
else you may put another construc
tion. So, the majority judgment says 
*we throw out this suggestion I have 
4ealt with it in my book. Daman, 
Diu, Goa Bill Act was passed in exer
cise of ordinary residuary powers. 
Tomorrow you can redraw the map 
of India. You followed the democra
tic process. "Let us ask and find out 
these things.” In the result, what 
happens? No law was necessary. So, 
Constituent Assembly has no resem
blance to the Daman and Diu Poll 
Act. Supposing you had disregarded 
the vote and ffiven Goa to Maha- 
rpshtra. Would that law have been 
void? So, instead of exercising the 
absolute power subject to consultation

with the Legislatures, you followed 
the democratic process. If the people 
want a change, do it If they do not 
want a change, let it remain where it 
is. So, the Constituent Assembly is 
either legally an impossibility or 
wholly unnecessary.

Shri K. Chandrasekharan: Do you
think that an amendment to Art. 13 
(2) to the effect that the law under 
Art. 13 (2) would not include Consti
tuent law is necessary?

Shri H. M. Seervai: Well, since
they have already said that 368 is not 
a constituent law, you are only invit
ing a second defeat. They say that 
the power to make law is not in 368. 
It is only procedural. So, the consti
tuent law being anywhere and the 
power to amend being an ordinary 
legal power, amendment to 13 (2) on 
these lines won’t help.

Shri Triloki Singh: What do you
say if we go in for a referendum to 
amend the fundamental rights?

Shri H. M. Seervai: On the referen
dum part, we must not forget the 
enormous expenditure involved in the 
preparation of electoral rolls and the 
challenging of rolls which are so 
made. After all you had normal re
ferendum when the voting was. by 
limited franchise. Now, if every adult 
male can vote at a Parliamentary 
election or at a State election, I do not 
think that there is anything to be 
gained by a referendum. The whole 
business of tEe States gets disorganiz
ed. The hon. Member will appreciate 
that to organise an All India referen
dum it involves dislocation of govern
mental and other business. It takes 
place at the time of each election and 
it also involves an enormous amount 
of expense and litigation too. There is 
no gain. You know only the members 
who are elected by an universal adult 
franchise can vote.

Shri Triloki Singh: If I mistake
not, this referendum can only be gone 
through only under the residuary 
powers.

Shri H. Aft. Seervai: What the hon. 
Member put to me was: Would you
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prefer the referendum as part of the 
amending process to solve the pro
blem.

Shri Triloki Singh: You know the
referendum can be resorted to only 
under the residuary powers.

Shri H. M. Seervai: No. Suppose he 
suggests in his dissenting minjte—I 
am only giving you this as an exam
ple—that in 368 of Mr. Nath Pai’s 
Bill, add a further clause “provided 
that if the Legislature passes this, it 
should ibe submitted to the referen
dum of the people.” This is what I 
think he was meaning.

Shri Kameshwar Singh: What is
your view about the Constituent 
Assembly?

Shri H< M. Seervai: My view about 
the Constituent Assembly is that it 
is legally impossible or wholly un
necessary.

Shri Keta Punnalah: Mr. Seervai,
Hajya Sabha consists of Members 
selected by the Legislatures and 
nominated Members. Don’t you draw 
any distinction between the two? If
you draw any distinction, how do
you explain the position of Rajya 
Sabha in relation to States?

Shri H. M. Seervai: When the
nominated Members are small in
number—12 in number—I do not
know whether they are entitled to 
vote on a thing like this. They do 
not vote in the amendment. Elected 
member is the requirement I think; 
but the distinction is this; that we 
have considered that persons possess
ing certain special qualifications ought 
to be available to assist a Senate or a 
Rajya Sabha so that persons who will 
not stand for election, who are not 
Politicians ordinarily, their services 
are not lost to the nation. That is 
Mat the framers of the Constitution 
thought in their wisdom. I think 
toere is much to be said in favour of 
It.

Shri Viswanatha Menon: You were 
suggesting that the Bill should be 
inferred for the opinion of the Sup
reme Court. Do you expect a unani

mous opinion of the Supreme Court 
about this Bill?

Shri IL M. Seervai: Not being a
prophet, I would not venture on it. 
But I personally think that if you re
move the legal objection which has 
been urged—short of a person saying 
that you cannot amend the amending 
Article itself—it is a theoretical possi
bility, but speaking for myself, I 
think that the chances of succeeding 
in the Supreme Court ought to be 
high. But I wish to say this that if 
the Supreme Court turn it down they 
would precipitate a conflict which 
would ultimately do for the Supreme 
Court of India what President Roose
velt did for the Supreme Court of the 
United S ates where a threat to alter 
its organisation led the Supreme Court 
to reverse the totality of its decision 
because in my respectful opinion it is 
no part of a Judge’s function to talk 
politics, whether Governments are go
ing fast with reform or going slow 
with reform. This is a question of 
power and whether erosion of funda
mental rights and totalitarianism are 
the same thing or are different things 
is, in my opinion, not the function of 
the Court and I must confess that I 
was very glad that Mr. Mohan 
Kumaramangalam told the Court. “As 
I sit here listening to the court, it 
appeared to me that we were talk 
ing politics and not law.”

tft t o  ftjo qrfta * intr
f  i ^inwuf faro

q r  VPlfr 5PFTOT ITOT $  I «  dWT $
fr  ^rr r*
fa r  t? iff w tfm  *  fa ff i

frtprtar wti % :
The fundamental rights cannot 

be amended not because they are 
fundamental but because Art. 13 
(2) is there; 13 (2) ^

“but shall not include constitu
tional amendments.”

QTtfT mftERVT forT
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Attri VL Hk tm ttat: Mo. I have

dealt with that in anstferiJig the other
question. The hon’ble Member is 
pifttiftg it iii a slightly different 'Way. 
He assumes that that is the only 
Objective. Hie rfcal difficulty is that 
they do not find the legal power in 
Art. 368. tliey say it Is only a pro- 
<J6dufe. "fhe legal power is to be 
found in the residuary power. Now 
nothing which you say about residuary 
power will make it a constituent power 
because the residuary power includes 
not only amending the Constitution 
but levying taxes, passing of legis
lation on subjects which are not in
cluded in Lists 2 and 3.

Shri Deorao S. Patil: Because so 
many legal experts expressed their 
view that the fundamental rights 
cannot be amended.

Shri H. M. Seervai: I ought to say
this that lawyers as a whole who be
long to my generation read only Dicey; 
so they acquired a profound distaste 
for constitutional amendment and I 
shared it in' 1952, but one reading of 
Prof. Wheare’s book on Federal Gov
ernment will convince any dispas
sionate observer that amendments to 
Constitution have been made by the 
oldest Federal Republic. There are 
about 37 (amendments made in about 
40 years or 45 years by the Swiss 
Federal Government. And you must
not forget that in Switzerland no law 
passed by th* Federal Ligtatature can' 
be declared void by the Court. The 
only remedy Is that people can ask 
for a referendum, but no Court is 
giVen the power in SWitfcerltod to 
declare a Federal law void.

Shri Deerao S. Patti. As an
ordinary citizen I would like to sub
mit that people who have given them
selves this Constitution can also re
ject it.

•ft f  # fto* : ŝffer v tf qn
sft t  aft a*  tts ft  
*5 fiT & ctt t  I
aftfirftroPT forr % t  :

“TJfe have arrived «t th* MB* 
cluAdn namely that the
ment has no power to axauA 
Part III of the Constitution."

Vi tft Tft | fV 
1 *rk 1 7 ^  £ i

Shri H. M. Seervai. Correct.

t o  fifo  qrfew  : jfij * f r
| fr **rarT ffae aft t ^  £
•<|*rr i
Mr. Chairman: He is saying about 

the prospective doctrine.
Shri H. M. Seervai: Correct, but

that doctrine is so complicated that I 
do not wish to trouble hon'ble Mem
bers with it.

«ft f  o ftfo
t  ’TT Ŝ TT i, ^  5ft *  T ?  £ f«FT apT̂ -T
?ft fT T  t  t f f O T  W f ,
tf «f? 
ferr | ^  Sjtt ^  wfa^TT 
w* w wmT i in *i#r wwt f 1 

tmn $ i

Shri H. M. Seervai: All that the 
hon’ble Member says is that it sur
prises him to say that which was 
beyond power can continue for all 
time. Now the reasoti why the 
Supreme Court did it is that it is not 
within human power to go back to 
the stage from whtich we have ad
vanced. We have advanced so much 
we cannot think of now abolishing 
the huge hydro-electric projects, 
factories, land ceiling legislation and 
So on. So the Supreme Court could 
not have wished to pass a judgment 
incapable of enforcement. Therefore, 
they were deterred by the con
sequences and they did not do it. 
Otherwise as Mr. Nambiar said, in 
any court in the world has anybody 
said that the law is bad but will 
continue good for all time?

Shri Nath Pai: I know, Mr. Chair - 
man, we all agree not to tax Mr. 
Seervai.
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Shri BL M. S w va l: I wish 4o My 

this, r have oome specially for this 
business in Delhi and subjest to th« 
lime of the ton'ble Member* I am 
entirely at your disposal.

Shri Nath Pai: I would not like to 
tax him much. He has been generous 
enough to make him available to us 
as long as we would like to have him.

I would first like to endorse the 
sentiments as to how much we benefit 
by discussing with you such outstand
ing and complicated issues. I have 
first had the benefit of your monu
mental work, the first of lits kind, on 
Constitutional Law.

Now, after having had the benefit 
of listening to you personally, I hiaive 
little disagreement which I submit to 
you very respectfully, is obiter dicta 
on the part of both of us. That is 
With regard to Dr. Ambedkar. You 
are more eminent and qualified to 
pass a judgment and i will say that 
you are a profound student of law. I 
do not know lanytthing else but as a 
politician, I think, Dr. Ambedkar did 
a great service to this country by 
giving his faith to the 66 million 
people, the most abused people in the 
whole world.

Shri H. M. Seervai: I respectfully
agree that Dr. Ambedkar’s services 
to his community and to the country 
at large in respect of these people and 
his overcoming formidable odds in 
attaining the position is beyond dis
pute,

Shri Nath Pai: Since you say about 
a man with whom ae a young Cong
ressman I Radically disagreed and 
fought, but as I matured, I began to 
respect, admire and love him because 
bis contribution to India’s Democracy, 
when history will be written, will be 
regarded a little higher than anybody 
else's as, if he had given the wrong 
path of rebellion and violence to the 
66 million untouchables of this coun
try , God alone knows what would have 
b®en the consequences to the demo
cracy to which Dr. Ambedkar gave 
**bility and the faith of the only 
«*ctfon of mdte which Bad a right

even to go into rebellion in the ulti
mate. To the unity and the freedom 
of India his Services are unrivalled 
and this is n<*t a dispute between us.

Sbrj H. M. Seervai: J readily agree 
with you.

*hri Naib'-Pait I will jwt read a 
little thing. I did not have the benefit 
of consulting you earlier or for that 
matter any friend, even Barrister 
friends from Bombay. The Bill which 
is before the Committee now was 
drafted in the sick bed while I was 
in the nursing home because you will 
appreciate that if I had the benefit of 
talking to a lawyer or Barrister 
friend or fellow student who studied 
with me in England, I would have 
taken care of that lacuna. But i got 
this kind of advice after the Bill was 
moved and when I returned to 
Bombay after my convalescence. 
Actually, I did not have benefit of 
the counsel of the Advocates. Re
garding taking of the opinion of the 
Supreme Court, that conflicts with 
my very basic concept. I am prepar
ed to submit .to the Judgment of the 
Supreme Court any tint? and then 
come back for the rectification of the 
law because that law has not been 
interpreted in a manner to give force 
to the intention of the legislature. I 
am not rejecting your idea—I want 
to assure this to our distinguished 
witness; I value everything he says 
and give the greatest consideration 
and I will continue to give. I am 
only voicing my immediate reaction. 
You suggested that it may be desir
able that we submit this Bill for the 
opinion of the Supreme Court. I think 
you may be right that the Supreme 
Court in its wisdom may be pleased 
to give an opinion. It may be in
clined to avoid a conflict, but I may 
say that it is hypothetical that that 
opinion will be in favour of the Bill.

Secondly, I will read out only four 
sentences from my speech in .the Lok 
Sabha.

“I am saying that the Supreme
Court is supreme in the matter of
interpretation and Parliament is
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and must always remain supreme 
in the field of legislation. An inde
pendent judiciary must act as a 
brake on likely excesses by an 
over-enthusiastic executive, but it 
must never try to act as a brake 
on the forward march of the 
people dedicated to an ideal. It 
transgresses its legitimate field of 
interpretation and under the garb 
and ruse of interpretation tries to 
usurp the function of Parliament, 
that is legislation; that effort 
needs to be resisted.”

I submit to you that under its legi
timate right of interpretation in the 
case of Golaknath’s case the Supreme 
Court has overstepped its own field 
and made inroads into the field of 
legislation. Firstly it called the two 
acts ultra vires and then it introduc
ed the doctrine of prospective over
ruling; though they remain bad in 
law they will remain valid. I would 
like to know your views on this.

Shri H. M. Seervai: As regards
thie Question which has been raised 
by the hon. Mover of the Bill, it is 
perfectly true that the Supreme 
Court is not bound to give an advi
sory opinion. But, we have had 4 or
5 cases in which, following the exam
ple of the Privy Council, the Court 
did not refuse to give an opinion in 
a matter of importance, especially 
when the Constitution provides for 
it. The Kerala Education Bill which 
raised far-reaching questions is an 
example in point. Nobody can say 
that the Supreme Court is bound to 
give an opinion. Notwithstanding an 
occasional dissent by Mohammad 
Zafrullah Khan, in the past such a 
consultation has resulted in valuable 
opinions being given by the Supreme 
Court. Secondly, while I fully appre
ciate the learned mover’s anxiety as 
to what would happen if the Court 
bars all orderly progress, initially 
I want to concede the right of judi
cature. This question will arise if 
the Supreme Court bars all orderly

progress. But when the matter if 
fresh, when the nutter wiU not
have to be argued before an entirely 
unknown body, it would be much 
better to get their advisory opinion.
I don’t mean to say that it will be 
entirely a new body. There is no logi
cal change in the position of the 
bench by just one person going out 
and another coming in. Secondly, you 
pass a law now under your atnend
ing power and nothing may happen. 
But still everything becomes suspect 
because we don’t know what the 
Supreme Count will say. It would 
be much better to have their view 
in advance. If they themselves say it 
is valid, the matter ends. If they 
say it is invalid, then the question 
of first magnitude would arise. It is 
precisely because of this, I envisaged 
that when j  referred to the Ameri
can experience—how President Ro
osevelt dealt with the claim of the 
Court as a super legislature. But we 
need not anticipate things which may 
not happen. This is the easiest, the 
simplest and the shortest way. The 
time of Parliament would not bo 
consumed in debating things. The 
time of the legislatures of States in 
ratifying it would not b̂e consumed, 
if it turns out that the whole thing 
is not legal. If you are told that 
•there is this power with you, then in 
your wisdom you may go on with 
your Bill. \

Shri Nath Pai: If they don’t say
that, what will happen?

Shri H. M. Seervai: Then, much
requires to be done. I have gone on 
record as saying that no Govern
ment, no country will acquiesce in a * 
Court putting brakes on progressive 
measures.

Mr* Chairman: Arising out of this, 
if this advice is in our favour will \ 
that over-rule Golaknath’s case?

Shri H. M. Seervai; It will not 
over-rule, because you are altering 
the law. In my opinion that judg
ment is completely wrong. The judg-
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ment would have to be treated right 
in theory .then—I don't worry about 
theories—, but now the situation has 
changed and it is not so now. The 
Supreme Court would not overrule. 
It would say that the judgment was 
right at -that time and now the situa
tion is not the same.

Shri M. Y. Saleem: The advisory 
opinion would bind any subsequent 
bench.

Shri H. M. Seervai: Theoretically
no, practically yes. In practice it has 
not happend. There have been ad
visory opinions given and when a 
full argument is presented, this is a 
pure question of law. At the time 
when the question of fact arises, it 
is altogether different.

Shri Nath Pai: It will be imperti
nent on my part to ask you to agree 
with me. You don’t have to agree, 
but I would like to have your opin
ion. I submit that the Supreme 
Court had overruled its two previous 
judgments, one unanimously and in 
the other by proponderance of the 
Bench has by interpreting Article 
368 actually amended Article 368. I 
would like to know your opinion.

Shri JBL M. Seervai: Justic Bacha- 
wat has put it clearly, firmly and 
tersely that to do so is amending the 
Constitution and no such powers 
have been given to the judges of the 
Supreme Court. I follow the good 
examples of letting one Judge ans
wer the point raised by another 
judge. I have given five quotations 
at the beginning of that discussion.
I have said this involves a question 
of political theory with which I am 
not concerned. But I did it precisely 
for the reason that if I said some
thing, it is only a lawyer talking, 
but if a Judge says something it is 
•a Judge delivering a judgment.

Shri Nath Pai: I thnwlr you very 
much. Actually Justice Bachawa>t’s 
quotations I used in my speech from 
your book. Till then I had not got

the original document. It was during 
the reply to the debate that I cited 
the original and I benefited by your 
quotation. So you agree that my bill 
is not a bill to amend the Constitu
tion but to restitute the Constitution 
as it stood before it was amended by 
the Supreme Court in Golak Nath's 
case.

Shri H. M. Seervai: Broadly speak
ing, that is correct.

Shri Jairamdas Danlatram: I don’t 
propose to take much of your time. 
But I do want to make a suggestion 
at .this stage. Chapter 33 of the book 
gives Mr. Seervai's views on the 
judgment which we are discussing. 
Can it not be circulated to us?

Mr. Chairman: I thought everybody 
has seen it. Everybody has referred 
to it while speaking on the floor of 
the House. We will keep some copies 
in the Library.

Shri Jairamdas Daulatram: That
won'.t help. The book cannot be kept 
in the library. I have been trying 
to get it but could not get it. We 
can make a request to him that since 
he could not submit a memorandum, 
this may be circulated.

Mr. Chairman: This is more than 
a Memorandum.

Shri Jairamdas Daulatram: It is
only, I think 20 pages or so.

Shri Chawla: About 31 pages.

Shri H. M. Seervai: It will be about 
44 cycostyled pages.

Mr. Chairman: If you have no ob
jection, because it is copyright

Shri H. M. Seervai: If the members 
want it for their personal use, I have 
no objection. This is copyright, of 
course.

Mr. Chairman: We will try to
circulate.
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Still Nath Pai: I think it should 

he circuited,

Sh|i H. M, SMfvid: I have no ob
jection,

Shri Jairgxnda* Dsmlatram: We are
concerned with his views on the issue. 
Tftiose views have been explained to a 
great extent by his evidence, but there 
are many other things, you see. Other
wise he would have given a Memoran
dum. We should treat that as a Memo
randum.

Shri H. M. Seervai: I have not writ
ten this book to make money. It 
involved much loss of money to write 
it. I am willing if members want to 
have cyclostyled copies for use for 
this purpose.

Shri A. P. Chatterjee: Mr. Seervai, 
of course as the Chairman has said I 
have missed your very valuable evi
dence, but I have heard something of 
it in the course of questions and ans
wers and I have also glanced through 
the very illuminating and provocating 
—I should say provocative—chapter in 
your constitution. I would ask only 
some questions, because on those mat
ters my mind is a little exercised, if it 
does not inconvenience you in any 
way. You have already answered 
some questions in regard to Art. 13 
sub-article (2). Excuse me if it is a 
little repetitive, but I am ju$t asking 
it because, as I said, I am a little exer
cised over it.

The majority judgement, if I have 
understood it, seems to me to be to 
this effect that the 17th amendment, 
lor example, is ultra vires the Consti
tution because it violates Art. 13(2) 
of the Constitution. Majority of the 
Judges of the Supreme Court have not 
said that the 17th amendment is ultra 
vires because it amends fundamental 
rights as such but because it violates 
article 13(2). They say law there 
means also amendment of the Consti
tution. If that is the position, then 
What would you think if we amend 
Art. 13(2) to mean that law may in
clude all those things which are said 
to be included but does not include

amendment of the Constitution. What 
is you* opinion?

S|iri W. M. Seervai: T Ĵs question 
was twice put to me and I have ans
wered it in this way. Though you are 
right in saying that they have laid the 
emphasis on Art. 13(2), the real crux 
of the whole matter is that they look 
upon a power to amend the Constitu
tion as a “legislative” power. If it is a 
legislative power where is it to be 
found? Art. 248, Seventh Schedule, 
List No. 1, entry 97. The moment, you 
try to say that Art. 13(2) shall apply 
to an amendment of the Constitution, 
you are up against the difficulty, where 
is the legal power to amend the Consti
tution. Therefore, Mr. Nath Pai’s bill 
makes it clear that the legal power to 
amend the Constitution is not to be 
found in the residuary power but in 
the amending article itself, and in 
order that neither Art. 13(2), nor the 
content of fundamental rights, nor 
the theory of democracy or anything 
stands in the way, you say “Notwith
standing anything contained in the 
Constitution, Parliament shall have 
power to amend the Constitution by 
following the following procedure” . 
Altering Art. 13(2) or altering Art. 13 
will not touch it, because the judge
ment of the Supreme Court has two 
foundations. The power is a legisla
tive power. You may say that the 
judgement is inconsistent. If it is a 
legislative power, no article of the 
Constitution can be amended. But the 
Supreme Court has said, you can 
amend everything except this.

Shri A. P. Chatterjee: Of course I 
do not certainly find any objection to 
both the articles, namely Art. 13(2) as 
well as Art. 368, being amended. But 
supposing Art. 368 only is amended. 
Then the position would be this. In 
Art. 368 of the Constitution you say 
that notwithstanding anything else in 
the Constitution any part or provision 
of the Constitution can be amended. 
But side by side with it in an earlier 
portion of the Constitution—Art. 13(2) 
—it is laid down that you cannot 
make any law to whittle down funda
mental rights. The Supreme Court 
in its majority judgement has stated
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that, apart fro^l the question whether 
Art. 366 is merely procedural and does 
not give the power to amend the cons
titution, law under Art. 13(2) means 
and includes amendment of the Cons
titution, because on principle any law 
amending the Constitution is also in 
the nature of ah ordinary law and it 
cannot have any higher status than 
other laws. Therefore, there will be 
this contradiction even after the 
amendment of Art. 368 between Art. 
13(2) and Art. 368. Do you not think 
there will be such a contradiction?

Shri H. M. Seervai: I do not think 
there would be. But if you appre
hend such a contradiction, you may 
say in Art. 13(1) & (2) that subject to
the provisions of Art 368---- but you
see “notwithstanding” part of it would 
have to be deleted. You would 
have to say that subject to the 
provisions of Article 368, any law 
violating fundamental rights shall be 
void. But when you are amending 
a whole Airticle, you are conferring a 
power and you are negativing the 
effect otf any other provision. It is 
not a contradiction. Ordinarily, the 
real contradiction is that if anything 
is excluded, then that is not covered 
by 13(2). 13(2)just would not apply.
For instance, the Supreme Court ha* 
jurisdiction to hear all matters not
withstanding anything contained in 
the Constitution. It cannot interpret 
or entertain disputes regarding treat
ies entered with Princes and so on.

Start A. F. Chatterjee: The nexft
question which I put you, Mr. Seervai, 
is that there has been some apprehen
sion, which is being given expression 
to by some of the hon. Members here. 
That apprehension is this: the power 
to amend fundamental rights—I mean, 
such fundamental rights as freedom 
of speech, freedom of expression, free
dom of assembly—if it i9 given in a 
clear way to the Parliament, may 
lead to undesirable consequences? 
As far as my opinion goes, these free
doms are also so restricted by these 
other clauses that really no further 
restriction is possible. Fulrther res
triction means extinction. Would it

be possible tQ a*ntnd Artiste 366 ift 
such * fetfuoa that wt can My that 
Articles relating to freedom of speeah, 
freedom of exptreasion, freedom <af 
assembly, etc., might not be amended 
or could not be amended, but than 
the rights of property can be amend* 
ed by Parliament. Would it be pos
sible to create such a dichotomy as 
this? In my view, it is not possible.
I just want y o u r  opinion.

Shri E  M. Seervai: Problems relat
ing to the freedom of speech end 
association are not incapable of am
endment. Maybe you did not hear 
that part of evidence. But the 
Supreme Court has, in substance, said 
that if an Under Secretary of the 
Government, without using his official 
language, gives a destructive account 
of the political party to which the 
Government belongs, there is nothing 
which anybody can do and he can re
main in service. I do not think the 
Supreme Court has realised the con
sequences. But supposing you find 
people using their freedom of speech 
by criticising their superiors and criti
cising the party of the Govern
ment of the day, and if Par
liament comes to the conclusion that 
this is detrimental to Public Service 
and Legislatures come to the conclu
sion that it is detriments*! to Public 
Service, an amendment of freedom of 
speech by persons occupying official 
position may be introduced. It exists 
in Amelrica by a judicial decision. So 
it is not incapable of amendment. 
Secondly, at what stage the freedom 
of speech and association may be 
abused in a manner which you can
not think of now, is difficult to deter
mine. Normally we belong to a demo
cratic free society. If we price tW® 
freedom, the populair love Of this free
dom will be enough to secure it. And 
I may add that by experience the 
democracies in the East, barring India, 
have learnt that order and security 
of the State must be there before peo
ple can enjoy the freedom of speech. 
Otherwise you would not And a pro
vision relating to Preventive Deten
tion. So this is thf basis. Even in 
America of bodies pledged to subver-
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-sion of the State by forcible means. 
And the Constitution made it necessary 
to say that there should be an ordered 
society before freedom can survive. 
This freedom even in our own Consti
tution is subordinated to the security 
of the State I think the European ex
perience and Eastern experience afteft- 
the Second World War shows that our 
Constitution was wisely framed.

Shr| A. p. Chatterjee: So even if we 
decide to make such a dichotomy, 
that would not be wise.

Shri H. M. Seervai: It would be
wise, but I do not think it is easy to 
make it because /there is no particular 
freedom which is higher than another,

Shri A. P. Chatterjee: As far as
Article 141 of the Constitution is con
cerned, that says that law as declared 
by the Supreme Court will be binding. 
Now, of course, I do not know whe
ther it has ever been raised in any 
court of law or not. Bait looking at 
the issue under consideration, you 
have three judgments, Shankar Pra
sad’s, Sajjan Singh’s and the latest 
Golak Nath’s. If we take the number 
of judges, who have given their view, 
one way or the othe'r, we will find 
that the majority of the judges of the 
Supreme Court, if number is at 
all concerned, have given their verdict 
in favour of the power of the Parlia
ment to amend the Constitution. Now, 
Article 141-r-would it mean which has 
been declared by the majority of the 
judges.

Shri H. M. Seervai: The answer is 
no, because very early the Supreme 
Court interpreted Article 141 to mean 
that the law declared by the Supreme 
Court is binding on all courts except 
itself. I find on the whole that is a 
correct interpretation, and therefore 
being not binding on the Supreme 
Court, the Supreme Court by majo
rity says that Shanker Prasad’s case 
and Sajjan Singh’s case were wrong
ly decided. Unless the Supreme Court 
reverses it or the Legislature amends 
the Constitution, that is the law bind
ing.

Shri A. P. Chatterjee: Last ques
tion. According to the provisions of 
the Constitution, the Parliament 
possesses the same powers as the 
House of Commons.

Shri H. M. Seervai: In certain res
pects.

Shri A. P. Chatterjee: Privi'eges of 
Parliament. On this occasion, the 
House of Commons very often acts, 
according to May’s Parliamentary 
Practice rather theoretically acts as 
the High Court of Parliament. 
Supreme Court is there. But can that 
analogy of Parliament being the 
highest court in the land be imported 
here by virtue of that provision in 
the Constitution which says that Par
liament possesses the powers of the 
House of Commons?

Shri H. M. Seervai: You possess
the privileges but not the historical 
status of a court. You can commit a 
person for contempt. It is a func
tion normally done by a court. But 
you are not a court in any other 
sense of the term. And then in 
England, as I have stated in my 
Chapter on Privileges, the foundation 
for it rests more on the necessities of 
the case than on Parliament being the 
High Court of Parliament, though 
such observations are to be found. 
But the clearest case is that the Aus
tralian Courts, Canadian courts, 
courts of England and South Wales 
are not the High Courts of Parlia
ment in that sense. So I do not think 
it helps.

Shri M. Y. Saleem: I would like to 
put certain questions to you on points 
which were not clear to me. In 
your opening statement you have 
said that article 31 of the Constitu
tion is the amended form of article 
24 of the draft Constitution. Is it 
not a fact that the provisions exist
ing in clause 5(b) of article 31 were 
added with a view to deal with situ
ations between the Government of 
India and the Government of another 
country with respect to property



which could be declared by law as 
evacuee property?

Shri HL M. Seervai: I with to cla
rify the first position. What I said 
was that originally article 24 was 
proposed. Then it was moved in the 
Constituent Assembly and it was said 
that vthey would not debate it. A 
new article was brought in by Pandit 
Nehru in September, 1949, and he 
said that it would be a just compro
mise, and in respect of it, he said *We 
have taken advice, we do not think 
that we shall run into trouble, but if 
we run into trouble, then no court 
and nobody can hold it up.\ That 
was the context in which I spoke.

You are referring to the law relat
ing to- evacuee property?

Shri M. Y. Saleem: I am saying
that the present article 31 of the 
Constitution is not what it was pro
posed there in article 24 of the draft 
Constitution.

Shri H. M. Seervai: Probably.

Shri M. Y. Saleem: There have
been certain substantial changes in 
the present article as it stands now.

Shri H. M. Seervai: It may be so.

Shri M. Y. Saleem: What was the 
spirit behind the framers and what 
was it that weighed in the minds of 
the framers of the Constitution when 
they introduced a certain new clause 
which previously did not exist in 
article 24 of the Constitution?

Shri H. M. Seervai: The answer
would be probably that till a good 
long time the Constitution did not 
envisage particular situations, but 
when this evacuee property business 
became dominant . . .

Shri M. Y. Saleem: I am talking of 
clauses 4i and 6 of article 31.

Shri H. M. Seervai: The reason is 
simple and it is this. Eminent law
yers like Shri K. M. Munshi and Sir

Alladi Krishnaswami Aiyar thought 
that compensation did not mean full 
compensation and we could lay down 
what principles we liked But there 
were certain measures which were 
either actually passed into law or 
certain measures which were propos
ed to be passed into law, and the dis
tinguished assembly did not wish to 
stake their legislation on opinions of 
lawyers; and so, they made it beyond 
challenge by saying that laws which 
have already been passed eighteen 
months before the commencement of 
the Constitution or laws which were 
introduced and had received a certi
ficate from the President could not be 
called into question on the ground 
that they were ultra vires.

Shri M. Y. Saleem: Is it not a fact 
that clauses 4 and 6 were added as 
it was evidently felt necessary that 
provisions should be made to protect 
p a rt icu la r  kinds of legislation from 
any attack on the ground of contra
vention of clause 2 of article 31 of 
the Constitution

Shri H. M. Seervai: That is correct.

Shri M. Y. Saleem: Had these pro
visos not been provided, they would 
have come within the mischief of 
clause 2 of article 31?

Shri H. M. Seervai: Yes, they would 
have. That is correct.

Shri M. Y. Saleem: Therefore, does 
it not follow that these provisions 
were deliberately included only beca
use the framers of the Constitution 
intended that the rights guaranteed 
under article 31 (1) and 31 (2) were 
fundamental in a very real sense and 
should be permanent in the Constitu
tion and as such should not come 
within the purview of the amend
ment of the Constitution?

Shri H. M. Seervai: It is quite cleai 
from the debates in the Constituent
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Assembly that so far as compensation 
was concerned, Pandit Nehru describ
ed it as ordinary acquisition of land 
for which there was a recognised 
norm, that is, of land acquired in 
abolishing zamindaries or for social 
engineering, as he called it, and they 
believed on eminent legal opinion that 
the compensation could be determined 
without reference to the market price. 
So, if you say that the market price 
was intended to be a real genuine 
right, then the debates of the Assem
bly show that it was not meant to 
be so; and the Bombay legislation, 
viz., Forfeited Lands Act relating to 
the Bardoli land of one Parsi called 
Ghaddar was taken as an example. 
You can lay down the principle that 
if a man bought land for Rs. 20, you 
would give him Rs. 40 or double the 
value, or 4 per cent increase for each 
year and so on, and eminent lawyers 
believe that that would be the posi
tion. But they did not wish to rely 
on legal opinion; therefore, they put 
in clauses 4 and 6. But the fact that 
they did not want to pay full com
pensation for large portions of land 
which would be acquired was appa
rent from the debates of the Consti
tuent Assembly. For ordinary plots of 
land, say, yours or mine, thousand 
square yards or so in extent, the Su
preme Court has now arrived at that 
conclusion by saying that it is not an 
estate.

Shri Jairamdas Daulatram: Is it
not also clear from the debates that 
at one stage it was intended to put 
down a figure and say that the law 
must fix the amount of compensation, 
and then the phraseology was chang
ed so that the principles could be laid 
down? So, the idea was not to pay 
full compensation?

Shri H. M. Seervai: TTiat is so even 
now. We either fix the compensation 
or lay down the principles.

Shri Jairamdas Daulatram: That
means that the idea was not to give 
full compensation. When we say ‘fix 
the compensation* it means something 
which is not the market value,

Mr, CWrmmt The issue Mfor#
the committee is something vergr 
different. Let us, be very clear about 
the issue before us.

Shri I|. M. Seervai: I shall clarify
it.

The position here seems to be that 
there is internal evidence—I think
that is what the hon. Member says— 
that this is unamendable. The ans
wer is ‘No/ If you look at the debates 
in the Constituent Assembly, that 
will become clear.

Shri M. Y. Saleem: If the intention 
of the framers of the Constitution 
was that the rights under article 31 
(2) should not be considered to be 
fundamental, where was the special 
urgency or reason or purpose in 
including clauses 4 and 6 in article 31 
of the Constitution, because article 
3S8 could have served the purpose?

Shri H. M. Seervai: But you must
have regard to the policy also. The 
first point is that it would be unwise 
to do by way of amendment what 
you can do in the beginning. Second
ly, these measures were sponsored 
by very distinguished men like Shri 
Govind Vallabh Pant. He had the 
U. P. Zamindari Abolition Bill; there 
were /  several other zamindari Bills 
and things on the anvil, either actu
ally passed or intended to be passed. 
Rather than run the risk of an ad
verse verdict if the lawyers should 
go wrong, the Constituent Assembly 
said that they would put it beyond 
challenge. But that does not mean 
tM* the other parte were not amend
able under article M8. This was the 
danger foreseen and guarded against, 
though the danger that the Supreme 
Court would hold that compensation 
meant a just equivalent was consi
dered so remote because two lawyers 
of the highest standing had said that 
it did not mean it.

Sfert M. Y. Saleem: Do you concede 
that it is a w e l l -settled rule of inter
pretation of law that vested rights
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are not affected. or destroyed unless 
the language is explicit, arid

Shri H’ M. Seervai: Yes, that is 
the principle to be applied to every 
law, but vested rights can be taken 
away by the legislature making it 
clear that they are being taken away 
and there is no vested right in the 
Constitution which is and was intend
ed to be incapable of amendment.

Shri M. Y. Saleem: Do you also 
concede that the rule of strict cons
truction should be applied in such 
cases, which only means that the 
real purpose and intention should he 
gathered from the words actually us
ed.

Shri H. M. Seervai: It is well-settled 
that the rule of construction of a 
Constitution is not the rule of strict 
construction but of wide and liberal 
construction, because a law made un
der a Constitution must expressly 
take away rights. But if that power is 
not found in the Constitution, you 
would have the strange spectacle of 
the State or Parliament lacking po
wer altogether. Therefore, constitu

tional provisions must be widely con
strued, if anything in favour of po
wer and not against it.

Shri M. Y. Saleem: It has been 
observed by the Supreme Court that 
there is a wider distinction between 
the provisions of Part III and Part IV 
and that the provisions of Part IV 
cannot control the fundamental rights 
containing Part III. Are you aware 
of that pronouncement of the Sup
reme Court?

Shri H. M. Seervai: I am quite 
aware of it. I think that judgment is 
correct, but it does not lead to the 
conclusion that in order to implement 
the Directive Principles you cannot 
amend the Constitution if the existing 
fundamental rights stand in its way. 
It only means, today if there is a 
conflict between Directive Principles 
and fundamental right, fundamental 
right prevails, though even now you

must make an attempt to harmonise 
the two and only if you fail to har
monise, can you prefer fundamental 
fights to Directive Principles.

Shri at t .  Saleem: Don't you think 
that the supremacy of the judiciary 
should be recognised in order to main
tain the rule of law in the country?

Shri H. M, Seervai: I broadly agree 
that there should be an independent 
judiciary, but the case of America 
shows that there can be judicial 
usurpation of power, as there can be 
legislative or executive usurpation of 
power. Therefore, the question is not 
that those who wish to amend the 
Constitution want to destroy the Sup
reme Court. On the contrary, amend
ment means, you respect the judge
ment, but you say that our intention 
was otherwise and we make that in
tention effective.

Shri M. Y. Saleem: Articles 20, 21 
and 22 deal with the freedom of 
personal liberty. Do you think it 
Would be advisable or desirable in a 
civilised society with a written Cons
titution that such valuable rights 
should subject to the wishes and fan
cies of a party in power, having a 
majority in Parliament and also in 
States?

Shri H. M. Seervai: On the broad
political question, opinions may differ 
but the personal liberty guaranteed 
under our Constitution has been made 
subject to the security of the State. 
If the party in power is able to satisfy 
the court that that freedom can be 
t'aken away well and good. If it 
w ants to take away that freedom by 
an amendment of the Constitution, I 
do not see by what procedure we can 
make the will of the majority in
operative.

Shri M. T. Saleem: Our Constitu
tion guarantees certain rights of the 
minorities concerning language, cul
ture and religion. Is it not a fact that 
the interpretation now sought to be 
placed on article 368 would have the 
effect of enabling the Parliament by
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a majority to destroy the whole con
cept of secular State?

Shri H. M. Seervai: The judgment 
of the Privy Council and the Consti
tution of Ceylon which I read out 
showed that they were valuable re
ligious rights. They could only be 
taken away, only by a two-thirds 
majority. But a State which has 
guaranteed that right, particularly a 
State like India, with its well-known 
tolerance of all types of religion, is 
unlikely to take it away. But if the 
vast majority of people do not want 
those rights to exist, though I belong 
to a minority community, I cannot say 
that the court or anybody can put a 
permanent impediment on it But it 
must not be forgotten that there are 
what are called external sanctions. 
Tomorrow the British Parliament can 
pass a law that every person who has 
a child shall kill it, but any govern
ment which attempted to do things of 
that kind will not survive for a few 
minutes. Because of external sanc
tions , the good sense of the people 
and the fact that we belong to the 
same nation, there is a normal re
pugnance to interfere with the reli
gious, cultural and linguistic rights of 
the people.

Shri M. Y. Saleem: But there are
’ some fanatics.

Shri H. M. Seervai: But there would 
not be a majority of fanatics in all 
the States and in Parliament.

Shri Nath Pai: The quota of fana
tics in this country is not greater than 
in other countries.

Shri Tenneti Viswanatham: The
power to amend the Constitution is 
not explicitly stated in article 368.

Shri H. M. Seervai: I think it is 
explicitly stated.

Shri Tenneti Viswanatham: The
power to legislate is givien under the 
Constitution and the procedure is 
given in the Rules of Procedure. Ac

cording to the last sentence, upon the 
President giving assent to the Bill, it 
become an Act.

Shri H. M. Seervai: Therefore, the 
law-making power is to be found 
under articles 245 and 246 and that is 
procedure simplicit.

Shri Tenneti Viswanatham: There
fore, the power to legislate is given 
in article 245 and the procedure is 
given in article 368.

Shri H. M. Seervai: I respectfully 
differ from that construction. I am 
quite clear in my mind. That is ex
actly the Australian Constitution and 
that is the United States Constitution. 
We have framed our Constitution with 
full knowledge of this.

Shri Tenneti Viswanatham: There
fore, you depend on the last sentence 
that it becomes an Act when it is as
sented to.

Shri H. M. Seervai: The Chapter
' itself is “Amendment of the Consti
tution*’, not procedure.

The Tenneti Viswanatham: The
heading of that chapter is not authori
tative, I told you.

Shri H. M. Seervai: It is more
authoritative than a marginal note.

Shri Tenneti Viswanatham: Neither 
the marginal note, nor the heading 
of the Chapter, is authoritative.

Shri H. M. Seervai: There is a
judgment of the Supreme Court that 
a heading is authoritative.

Shri Tenneti Viswanatham: Where 
it is convenient, we say that they are 
authoritative; sometimes we say that 
they are not part of the Act There
fore, it is much better for us not to 
depend either on the heading or on 
the marginal note. The best thing is 
to see the language of the section 
or article itself. In the language 
of the article we do not find explicitly
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j  any provision to amend the Consti- 
[ tution. That is why the Supreme 
I Court has said it. In the end you 
} were correct in saying that in order 
; to clear all these doubts it is much 
; better to have a substantive power 
| included, in addition to what Shri 
| Nath Pai has proposed.
! Shri H. M. Seervai: Butt I must 

not be taken to agree with you that 
the express power is not there. But 
assuming it is not express in the -sense 
that the word “amend” is not used, it 
has been held by the Supreme Court 
more than once that in the eye of 
the law that which is necessarily 
implied is equivalent to what is ex
pressed So, assuming that your con
struction is correct that it is not ex
pressly mentioned, it is necessarily 

; implied and that, in the eye of law,
! is equivalent to its being expressly 
| stated
j Shri Tenneti Viswanatham: In
Madras there is an Act called the 
Land Revenue Recovery Act. After 
the Constitution came into force a 
point was raised that land revenue is 
not leviable under that Act, because 
it is only a procedural Act, and the 
matter went to the Hyderabad High 
Court and Justice Mohan Reddy ruled 
that it is not expressly written and so 

[it is only a procedural law. Anyway, 
that is your view. You said that the 
last sentence has explicit power in it.

Shri H. M. Seervai; I said that the 
history of draft articles 304 and 305 
show beyond a shadow of doubt that 
the draftsmen of the Constitution 
found that the power was here, not 
in the residuary power, because 
otherwise the States could not amend 
it.

Shri Tenneti Viswanatham: If the
Judgment is so wrong, why should 
we worry about amending the Cons
titution?

Shri H. M. Seervai: Because under
Constitution there is nothing 

which you can do except amendingit •

Shri Tenneti Viswanatham: You
can have re-agitation.

Shri H, M. Seervai: Re-agitation of 
the judgment of the Supreme Court 
on facts not materially different from 
those which were before the Court at 
the time of giving the judgment 
would only mean they will say "we 
uphold the judgment”. We have no 
power of compelling a review. If a 
review was possible, I would have 
asked for a review.

Shri Tenneti Viswanatham: If you
are so sure that the judgment is so 
wrong, why should we go to the 
length of amending the Constitution?

Shri H. M. Seervai: Because we
have supremacy of the judiciary in 
the matter of interpretation.

Shri Tenneti Viswanatham: I think 
there is some lacuna in the argu
ment.

Shri Nath Pai: May I give a reply? 
What he asks is very interesting. He 
asks: why not go to the court for 
redressal, which is the normal 
course. A review is asked for in such 
cases either by a present aggrieved 
party or a future aggrieved party. I 
am saying here that I am an aggriev
ed party, as one charged by the elec
torate with certain duties. Now 
those duties are denied to me. I am 
following the course of redressing 
those grievances of mine through the 
course given to me under the Cons
titution. That is my humble submis
sion.

Shri Tenneti Viswanatham: You
say that a blanket power is given to 
amend, and naturally that power to 
amend is given to Parliament, to 
amend any article or part of the- 
Constitution.
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ShH B. M. Seervai: Yes. By blan
ket power is ofily meant the f>ower 
to amend all articles, subject to the 
provisions contained in article 368.

ShH Itodttfcti VferWanatham: What
is that provision?

Shri H. M. Seervai: Absolute majo- 
xi y of the House and two-thirds of 
the Members present and voting.

Shri Tenneti Viswanatham: You
also said that it is a very long drawn 
out process and the States may take 
their own time therefore, it is much 
better if Parliament has some quick
er remedy.

Shri H. ftf. Seervai: What I sug
gested was that if you go to the 
:Supreme Court for an advisory opi
nion and ask them about the validity 
of it and if the Supreme Court say 
“ Yes, such a law is not open to cons
titutional objection”, then all the 
trouble which Parliament and the 
State Legislatures took would be 
justified.

Shri Tenneti Viswanatham: We can
do it only if our Rules of Procedure 
permit it. Unless the Bill is with
drawn, we cannot ask for it.

Shri H. M. Seervai: If the Select 
Committee recommends, Government 
can sponsor it and President can re
fer it. Parliament would not come 
into the picture.

Shri Tenneti Viswanatham: The
President would not come into the 
picture when the Bill is before the 
Select Committee.

Shri H. M. Seervai: Since my evi
dence was meant to be helpful to 
you, with your permission, I make a 
suggestion. I have no power to im
plement it.

Shri Tenneti Viswjanatham: Our
Constitution is based upon the con
cept of democracy and we cherish it. 
We would not like it to be whittled 
«iown. The Constitution is intended

to keep the democratic spirit of the 
Constitution as permanent as possi
ble.

Shri H. M. Seervai: As permanent
as possible means permanent but 
With the power to amend.

Shri Tenneti Viswanatham: Even
the Supreme Court never said that 
these powers are eternal. They only 
said they are permanent but not 
eternal.

Shri H. M. Seervai: I make a little 
fun of the words “permanent but not 
eternal” .

Shri Tenneti Viswanatham: A per
manent official is not an eternal offi
cial. Anyhow, we should not make 
fun of it. It is better to understand 
it.

Shri H. ML Seervai: Sometimes 
making fun of it make people under
stand it better. Lord Keynes used to 
say that violent language is the 
assault of thought on the unthinking, 
though I do not myself like violent 
language.

Shri Tenneti VIsw&naOiAm* Ano
ther poet has said that a little non
sense now and then pleases the 
wisest men. You said that there is a 
political aspect and a legal aspect. 
All the time you are talking of the 
political aspect. As a matter of fact, 
the Constitution is itself based on a 
political aspect and it Is meant to 
safeguard the political concept im- 
beded in the Constitution, and that 
is democracy. Now, if this blanket 
power is given, as my hon. friend 
was saying, if article after article is 
amended easily, what is the purpose 
of having article 32? That article 
will be protecting only a shell. 
Therefore, it is that We must have 
some safeguards while giving this 
blanket power to amend to the Par
liament.

Shri H. M. ReerVai: But the bettft*
that external checks prevent a body
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«i people from having their way, if 
they are determined on it, is ill* 
founded. Secondly, it ill-behoves a 
democratic constitution if it does not 
inspire the people to preserve the 
freedom. As I said, in England they 
can abrogate the Bill of Rights or 
Magna Carta. Yet, successive wars 
and religious feuds have not led to 
the abrogation of those cherished 
liberties.

Shri Tenneti Vishwanatham: There
fore, your view is that we need not 
depend upon the words of the Consti
tution, we can depend upon external 
sanctions,

Shri H. M. Seervai: Yes, Sir Par
liament has the power to re-draw 
the map of India. But is it practical?

Shri Tenneti Viswanatlmm: That is 
the difference between authoritaria
nism and democracy. We do not want 
the Parliament to walk in the direc
tion of authoritarianism. That is what 
has to be prevented.

Shri H. M. Seervai: But if the
question is asked “suppose the power 
*> amend is abused?”, I never said 
that it cannot be abused.

Shri Tenneti Vishwanatham: There
fore, the power to amend must be 
given, but with sufficient safeguards 
to preserve the democratic spirit.

Shri H. M. Seervai: In my view 
there are sufficient safeguards al
ready.

Shri Tenneti Viswanatham: If
there are sufficient safeguards, why 
amend the Constitution?

Shri H. M. Seervai: Because in
regard to the s^mendment of the 
Constitution it has been held by the 
Supreme Court that you cannot amend 
the fundamental rights. In my view, 
for amending the fundamental rights 
'the present procedural and other re
quirements provide sufficient safe- 
Ifuards.

Shri Tenneti Viswanatham: I am
also on the same point. If you are 
giving the power to amend the fun
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damental rights in the way in which 
some other articles are amended, by 
the special majority of two-thirds and 
all that, would it not lead to the very 
destruction of the democratic basis?

Shri H. M, Seervai: No, I do no*
think so.

Shri Tenneti Viswanattuun: You de
pend on the external sanction.

Shri H. M, Seervai: i depend both 
on the good sense of Parliament and 
on external sanction. If you treat
ed Parliament as bent on destroying 
people's freedom if they have the 
power, then nothing will prevent . . .

Shri Tenneti Viswanatham: if you
baise the Constitution on such an 
attempt, such a long Constitution 
would not have been written. They 
distrusted the people, they distrusted 
the States and they distrusted the 
court; therefore, they limited the 
powers.

Shri H. M. Seervai: It is not distrust; 
it is limitaton of power.

Shri Tenneti Viswanatham: There
fore, it is wrong to say that you must 
depend on the good sense of Parlia
ment. The question of dependence 
or non-dependence does not arise be
cause the powers are delimited.

Shri H. M. Seervai: But if there
was power to amend and a large 
number of Judges found the power, 
surely that power itself modifies every 
right.

Shri Tenneti Viswanatham: There
fore, the power of amendment also 
must be hedged in with proper safe
guards. Would you agree?

Shri H. M. Seervai: Yes, but in my 
opinion they are hedged in with suffi
cient safeguards. I cannot carry V 
matter further.

Mr. Chairman: On behalf of the
Committee, I think, all Members will 
share my views—we express our 
grateful thanks to the distinguished 
witness who spared his valuable time 
today to help us.
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Shri H. M. Seervai: I am very 
thankful to all the Members for the 
very kind way in which they have 
treated me.

Mr. Chairmait: Before we adjourn, 
I take it that we are agreed regarding 
the printing of evidence and laying 
it on the Table of the two Houses.

As regards the Indian Chamber of 
Commerce, Calcutta, we gave them 
two days and every time they wanted

a diffierent date. We cannot alter our 
dates to suit their convenience any 
longer. So, we shall fix a date and if 
they come, well and good.

Shri M. T. Saleem: What about
Shri Setalvad?

Mr. Chairman: Shri Setalvad will 
be coming.

(The witness then withdrew)
(The Committee then adjourned)
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11.

us 
you mind

Mr.
with the witnesses. Will 
introducing yourselves?

Shri I. M. Thapar: I am Thapar,
President of the Chambers.

Shri G. K. Bhagat: I am Bhagat,
Senior Vice-President.

Shri B. Kaly anasunduram: Kalya
nasundaram, Deputy Secretary of the 
Chamber.

Mr. Chairman: I would like to point 
out, before we begin your deposition 
that “Where a witness appears before 
a committee to give evidence, the 
Chairman shall make it clear to the 
witness that his evidence shall be 
treated as public and is liable to be 
published, unless it is specifically 
desired that all or a part of the evi
dence should be treated as confiden
tial. It should, however, be exp’ained 
to the witnesses that even though they 
may desire their evidence to be treat
ed as confidential, such evidence is 
lialble to be made available to the 
Members of Parliament.” This is the 
procedure that we follow and I am 
supposed to acquaint you with this 
procedure and the implications of it.

Now, it is good of your Chamber 
to have submitted a written memoran
dum and copies have been circulated 
already. So I would like first you 
to state the general approach to the 
Bill and something if you want to 
add. Then we will start other things.

Shri I. M. Thapar: The Bi’l is un
necessary and the fundamental rights 
should not be changed. The framers 
of the Constitution declared that the 
Supreme Court is there to deal with 
the fundamental rights. I do not 
think, therefore, that there is any 
necessity to make any change.

Shri G. K. Bhagat: First, we would 
like to thank you on behalf of the 
Chamber for giving this opportunity 
for oral evidence in support of our 
memorandum which was earlier 
placed before you. We would like to 
point out that Mr. B. P. Khaitan, 
our colleague in the Chamber and 
very proficient in legal matters, could 
not be present here. We would, 
therefore, not like to touch any legal 
issues.

Shri Dwivedy: This Constitutional 
law involves only legal matters.

Shri G. K. Bhagat: I would say 
most respectfully that we from the 
business side view it not purely from 
legal aspect. I would like to high
light one or two points which, I think, 
are very basic in their nature with 
respect to this Constitution (Amend
ment) Bill which Mr. Nath Pai has 
placed before Parliament.

First of all, Sir, I would like to 
highlight this important factor, viz.
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that these basic rights,—fundamental 
rights-^were vested with the people. 
Ttiese rights, in our opinion, are in- 
alianable and hold good for all time 
and these are not vested with Parlia
ment to amend or change as such.

Besides this, I would like to give 
you the example of American Con
stitution which is 150 years old where
in certain basic rights have been en
shrined and these rights have never 
been amended or changed at all dur
ing this long period. We do feel, 
therefore, that it would be rather im
mature or imprompt to think that 
within the 20 years we should consi
der that these basic rights which are 
important should now be subjected to 
any change.

Now, in support of this point, the 
first thing that comes to my mind, Sir, 
ie that it is we, the people, the citi
zens of India, who have certain 
rights. We feel that the Members of 
Parliament who are elected with the 
basic objective that they will make 
legislation which interprets their 
will exactly. At no time do we feel 
that these rights should become an 
issue for change. If you go through 
our memorandum in detail, the very 
nature of these rights is so basic and 
democratic that at no time people 
would ever think that those rights 
•an ever be subjected to amendment. 
I think this is the main theme of our 
argument.

The other thing is that Article 32 
•learly states that the right to move 
Supreme Court, by proper action, for 
the enforcement of the rights is 
guaranteed. Obviously, our Constitu
tion makers when they made the 
Constitution, included this particular 
•action or Article meant that these 
basic rights should be guaranteed to 
the people as they thought of that at 
that time. Therefore, if this parti
cular clause is made as clause (1) in 
Article 368, It would mean that at any 
tone, now or later. This right can 

be amended. And if Article 32 
amended, it would mean 

fhhi thi® guarantee to die people Is 
completely withdrawn. Another point

to which I would like to draw your 
attention is Article 368 where, as you 
know fully well, there is the method 
of amending constitution—the pro
cedure has been laid down—which 
states it can be amended by 2]3 
majority of both the Houses. I would 
like to draw your attention also to 
most strict procedure which relates 
about matters which affect the States. 
In regard to that you would require 
the majority of State legislatures also 
to fall in line. Now, surely, while on 
matters which affect the States the 
Constitution-makers have put this 
strict procedure, about basic and 
fundemental rights also, which they 
have spelt out in great details, they 
would not have thought it fit that 
those could be amended by 2/3 majo
rity of both the Houses. I am going 
more into the spirit of the matter be
cause these are very basic things on 
which our whole Democracy and way 
of life is based.

Sir, the other point which I would 
like to say is we have territorial 
boundaries all over the world and 
you have a boundary for India and 
you have the boundaries for other 
countries; now, these boundaries, what 
do they mean? Does it mean that 
there is any law in the woirld—is 
there any judgement of the world— 
which makes secure these boundaries. 
It is the sovereignity of the people 
that comes out to depend the bound
aries the people that want to live 
within these boundaries.

As such, Sir, I think that the sove
reignity of the people and the sove
reignity of the Constitution is far 
more fundamental and fa r more impor
tant and, therefore, it is this parti
cular sovereign right or this feeling 
that we got when we won indepen
dence that we would like to guarantee 
fundamental rights for all time to 
come as enshrined in the Constitution.

Mr. Chairman: We have gone
through your Memorandum. The 
main question—as your President has 
just said—is the question of Article 
368, the right of Parliament to amend 
the Constitution. In your memoran
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dum in the concluding paragraph you 
have stated “The framers of our Con
stitution, in their superior wisdom, 
did foresee that over time, with the 
progress of the country, our Constitu
tion must be plastic/7 Is this word 
‘plastic’ wrongly typed or you want to 
say ‘elastic’ .

Shri B. Kaly anasudaram: No. It is
‘plastic*, Sir. The expression ‘plastic’ 
means pliable.

Mr. Chairman: But ‘plastic* is a 
very hard material and is being used 
in the aircrafts.

The main question before us, as you 
have stated, is that in a changing 
society so many changes take place 
and if it need be Constitution— 
framers thave provided to incorporate 
its social sanction—which includes 
also morale sanction—for a •change if 
it is called for and justified by the 
circumstances. You represent business 
and not the industry. But even in 
business your own experience must 
have shown you that your methods 
have changed, business practices have 
changed and there is no question of 
l.aw. Here the main question is 
about amending the fundamental 
rights, to correct the judgement, be
cause under 368, as you have read out 
there is no mention that 50 per cent 
or more than half the States should 
concur in some cases in amending. So, 
whether do you consider that Article 
368 as it is, part from the Constitu
tion, precludes amendment to funda
mental rights. All the three con
flicts that the Supreme Court had to 
decide related to property. They 
have made a judgement thait come 
what may right to property will not 
be touched by this sovereign Parlia
ment.

You talked about moral sanction. 
When we are elected it is not simply 
votes. It is ultimately the popular 
sanction which means moral sanction 
and ix moral authority. Now, whe
ther, we the representatives in the 
sovereign body—we are competent to 
exercise that authority in the best 
interests of the society taking into con
sideration the changes that are in

evitable. The righjts that came in 
conflict were rights in agrarian pro
perty mostly. I do not think you re
present the property brokers. You 
represent a business community 
and the business community in 
their own dealings had to make 
some changes. So the main 
question before the Committee is whe
ther this sovereign body elected by the 
people—there is univeirsal franchise— 
has the right—keeping in view the 
changing circumstances—to change or 
amend any section of the Constitution. 
On that point whatever you have got 
to say you have stated in your memo
randum. Unfortunately, from legal 
and constitutional point of view your 
memorandum does not carry any con
viction. T h at is all.

Shri I. M. Thapar: I want to say if 
any change takes place today the 
complex of Parliament may change 
after five years and then what will 
happen, Sir, to our right, to freedom 
of speech, 'right to property, etc. They 
may be taken away and our activity 
may be curbed. Therefore, it is my 
humble request that this should not 
be taken away by the Parliament. 
It should be left in the hands of the 
citizens. So far as the Parliament is 
concerned we send our representa
tives to the Parliament to look after 
the interests of the country and so far 
as the fundamental rights are con
cerned these should be left in the 
hands of the citizens.

Mr. Chairman: Then you should
have only owners of property as 
voters. Only they should have been 
given power to vote. But today in 
India we are having universal 
franchise.

Shri G. K. Bhagat: You have said 
that by getting votes from the people 
there is moral authority. Correct. 
But, Sir, that does not mean to amend 
the basic fundamental rights that 
authority is inherent in the fact of 
being elected. We have clearly stated 
that that right is not there. Ttoere 
may be difference of opinion. In 

fact, no amendment to the Constitu-



163

lion can be made affecting funda- 
metal rights.

Mr. Chairman: Where is it stated?
Shri G. K. Bhagat: This is my

opinion.
Shri Tenneti Viswanatham: You are

accustomed to Memorandum and 
Articles of Association; getting them 
registered and all that. Is it not?

Shri I. M. Thapar: Yes.

Shri Tenneti Viswanatham: Memo
randum is the basic constitution of 
your Company which you want to 
start.

Shri I. M. Thapar: Yes.

Shri Tenneti Viswanatham: Ordi
narily you do not expect it to be 
changed. But if it is suggested that 
Memorandum should be changed, 
then.

Shri I. M. Thapar: We only change 
when we feel necessary and that 
change can be done with the consent 
of the share-holders. When the share
holders do not agree, it cannot be 
changed.

Shri Tenneti Viswanatham: You
change with the consent of the share
holders.

Shri I. M. Thapar: Yes, but for 
fundamental rights the people are the 
share-holders.

Shri Nath Pai: I am* suggesting that 
the witnesses do not know us. The 
name of the Hon’ble member may be 
told who is questioning. Previously 
Shri T. Viswanatham was questioning 
and now Mr. Chatterjee, Member 
from Rajya Sabha will do it.

Shri A. P. Chatterjee: The Consti
tution provides the basic point of 
social behaviour. Sometimes because 
of the development of social beha
viour. Constitution may be left be
hind and therefore, in order to catch 
up with evolving social behaviour, 
the Constitution should be amended.

Shin G. BL Bhagat: If you are re
ferring to the Constitution, I may 
mention there i3 no flexibility because

of the fact that there is no clause al
lowing amendment of fundamental 
rights. The courts from time to time 
interpret the provisions in the Consti
tution according to the dynamic
movement, social behaviour. The
Courts of Law interpret according to 
the spirit of that time. Just as the 
Articles can be changed by the share
holders, here the share-holders are 
the people—the people that vote or 
give the verdict. The fundamental
rights can be changed then only* 
Otherwise we attack their freedom.

Articles 12 to 15 are very important. 
Voters feel that they have not given 
right to any one to change anything. 
The voter alone could take away the 
right which is vested in him.

Shri A. P. Chatterjee: We can go to
the people to And out whether they 
want an amendment of the Constitu
tion.

Shri G. K. Bhagat: Just as the Me
morandum of the Company can be 
changed by the share-holders, here it 
is the people who can change or 
amend it.

Shri A. P. Chatterjee: If there is a 
question of amendment of the Consti
tution, that should be done by a re
ferendum to the people.

Shu G. K. Bhagat: people decided 
it when the Constitution itself was 
framed and as such people decide to 
keep their rights within themselves.

Shri A. P. Chatterjee: So Parlia
ment cannot amend the Constitution 
if social behaviour changes and we 
cannot go to the people for referen
dum.

Shri G. K. Bhagat: Section refe*rring 
to the fundamental rights is not sub
ject to amendment In other words 
the provision under the Constitution 
is sacrosanct.

Start L M. Thapar: Parliament has 
power in the case of emergency. These 
fundamental rights can be suspended 
during the emergency period and after 
that these are again irestored to our 
citizens. Tfcese right* a r e  in the
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hands of citizens and are the right 
«f individuals and thus should not be 
iisturbed.

Shri A. P. Chatterjee: You hav* 
«aid that the spirit of the time should 
be expressed through the courts.

Shri G» &  Bhagat: I do not say 
'should have’. The Courts of Law are 
interpreting the laws of the land ae- 
ootrding to the spirit of the time.

Shri A, P. Chatterjee; So, according 
to you the spirit of the time can be 
interpreted by the courts. Is it your 
view?

Shri G. K. Bhagat: When it refer* 
to the constitution.

Shri A. P. Chatterjee: You have
raised in your memorandum itself that 
sometimes social behaviour changes
i.e. the spirit of the time may require 
«  change. It has fallen from you just 
movr that as far as the spirit of the 
time is concerned, that can be inter
preted and should be interpreted only 
through the courts. Do I understand 
you Or not?

Shri I- M. Thapar: There is differ- 
•nee between social custom and fun
damental right. There is a big dif
ference. The fundamental rights are 
fiven to the citizens by the framers of 
the Constitution with a view to enjoy 
that liberty in democracy. If there 
is any change in the Constitution, if 
there is any change in fundamental 
rights, there will be practically in 
the change of complex of Parliament 
•nd that our rights may be taken 
away and then democracy will be in 
danger.

Shri A. P. Chatterjee: Have I under
stood you all right or not, that ac
cording to you, the spirit of the time, 
if it requires amendment of the Con
stitution, Parliament cannot do it?

Shri G. K. Bhagat: I have said ear- 
Her. I say again that the fundamen
tal rights were rights enshrined in the 
Constitution given and taken by the 
people. These are not r ig h ts  subject 
to amendment or alteration at any 

time. ,

Shri A. P. Chatterjee: If we take the 
spirit of the time, can amendments to 
the fundamental Tights be made?

Shri G. K. Bhagat: As far as funda
mental rights are concerned I told you 
clearly what I feel. I may clearly 
say that for every citizen these rights 
are very basic and as such we, from 
our side, will not want Parliament or 
any body else to have the right to 
amend these irights. These are en
shrined in the Constitution and I 
personally feel that they do no! 
change with the change in the spirit 
of time. They do not clash. They 
do not clash anyway with the chang
ing spirit of the times. These rights 
must be guarded for all times to 
come.

Mr. Chairman: I will ask Justice
Mulla to put a question.

Shri A. N. Mulla: I think your stand 
is this: You say that the fundamental 
rights are sacrosanct and Parliament 
about changes in the matter. All I said 
like even the people to touch themr 
and at the worst you would agree 
that the Courts of Law in this country, 
if need, arises, should consider whe
ther any change is necessary in these 
rights or not.

Shri G. K. Bhagat: No, Sir. It is not 
ou'r view that Courts should think 
about changes in the matter. All I said 
was this: The Courts of Law are there 
to interpret the Constitution far the 
people—not that Courts of Law can 
change—the Constitution. They cannot 
change. They cannot change the 
tfunamental tights. These are inali
enable and basic rights which the 
people themselve® have taken upon 
themselves.

Shri A, N. Mulla: I stand correct
ed. Your view is that the fundamen
tal rights as mentioned in the Cons
titution are now the final words &nA 
niether the people nor the Courts nor 
the Parliament nor anyone else can 
touch them at all.

Shri G. 1L Bhagat: How can I bo
expected to give my right which i*
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inherent—*  right which the people 
tare taken upon themselves? How 
would you like them to give to some
one else? How can it be subjected 
to amendment at any time?

Shri A. N. Mulla: Your position is 
this that once the people have spoken 
that is the fljnal wdrd and even the 
people cannot modify what they have 
spoken themselves,

Shri I- M. Thapar: I am one of the 
citizens of the country and Mr. Bhaigat 
has pointed out that I am a citizen of 
the country and we would not like 
this, that there should be any change 
and fundamental right should be taken 
away by Parliament.

Shri A. N. Mulla: Different opinions 
do not take us any further. The 
reason for putting questions is that 
various issues should be sufficiently 
clarified. We should have a dialogue, 
and it is not good my giving my 
opinion and your giving your opinion. 
Is it your proposition that the people, 
once they have spoken, cannot change 
their stand at all? Or do you con
cede that the people once having 
spoken can change their stand again?

Shri G. K. Bhagat: With regard to 
the fundamental rights we feel that 
those rights have not been given to 
Parliament to change.

Shri A. N. Mulla: 1 am* not talking 
ef the Parliament at all. I am talking 
of the people. Do you agree or not? 
Can the people modify their opinion?

Shrf I. M. Thapar: As a citizen, no. 
We do not like that power to be given 
to Parliament to change these Rights.

Shri A. N. Mulla: I am talking of 
the people; I am not talking of Parlia
ment

Shri &. Kalyanasundaram: Sir, I am 
not an industrialist or a business man. 
Purely from the legal angle I wish 
to say some thing. It is just like this. 
A man goes into a room!, shuts himself 
in and throws away the key. He can
not come out of it. Just like that when 
the people framed the Constitution 
they said that they shall have these 
fundamental rights given unto them
selves. So the position is that even

the people do not have the option to 
change it, that is, the Constitution.

Shri A. N. Mulla: Now you have
answered one. According to you, the 
people once they have spoken cannot 
change.

tShri B. Kalyanasundaraut: There is 
a certain amount of elasticity in it I 
will explain. My point is this. Thedre 
is one of the Articles which says about 
the freedom of the citizens of the 
country. There is a proviso which 
says that in the event of emergency 
the Parliament may pass Law$ to (res
train citizens, to detain them in the 
public interest, etc. Now today what 
we mean by public interest may be 
one thing. But tomorrow the condi
tions may change and public interest 
may have a completely different com
plexion altogether. That is a matter 
which Parliament cannot decide. That 
is a matter which Supreme Court can 
cay in consonance with the trends of 
the times. There is thus a certain 
amount of elasticity.

Shri A. N. Mulla: Let us come to 
brass tacks. What is your stand about 
the amendment to the Constitution? 
The first stand is that even the people 
cannot alter it. That is position 
no. 1. Position no. 2 is this. Under 
extraordinary circumstances the people 
can speak only through the Courts of 
Law. Is that the position?

Shri B. Kalyanasundaram: I am not
accepting this second position, the 
position that the people have given 
away the right to have the fundamen
tal right amended at any time by 
anybody.

Shri A. N. Mulla: We come back to 
the same old position that the people 
cannot speak because they have spoken 
once and that is their final verdict.

Shri B. Ralyanaaand&rasn: They*
themselves decided.

Shri A. N. Mulla: I don't want rea
sons I only want answers. Will you 
please tell me whether apart from our 
country is this the rule which is ob
served in any other country of the 
world where there is a written Cons
titution?
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Shri B. Kalyanasundaram: when
we adopted a Constitution we chose 
a different path. We chose that the 
Supreme Court shall be the guardian 
of fundamental rights. We entrusted 
fundamental rights to them. In cer
tain respects we differ from the 
Constitution of other countries.

Shri A. N. Mulla: Again and again 
reference is being made to Supreme 
Court. I understand you agree that 
in grave circumstances the Supreme 
Court steps in to interpret the Consti
tution.

Shri B. Kalyanasundaram: Not in
grave circumstances, but under 'any 
circumstances, even simple in circum
stance where the citizen is aggrieved 
by a law passed by Parliament, he 
can go to Supreme Court and get it 
challenged.

Shri A. N. Mulla: I put the proposi
tion in the beginning. You consider 
that the Supreme Court stands in a 
different position to thei Parliament 
and to the people. The Supreme
Court may interpret the Constitu
tion which may tend to be a diffe
rent interpretation than the existing 
interpretation of the Articled that 
govern the fundamental rights. Please 
speak in one voice. Let one member 
represent the views of your group.

Shri B. Kalyanasundaram: It was a
iegal issue. So I stepped in.

Shri A. N. Mulla: Whether it is a 
legal issue or any other issue please 
speak in one voice and not in three 
different vioces. We should not have 
three different opinions by three 
witnesses. We comie to it that the 
Supreme Court under certain cir
cumstances can interpret the Consti
tution. If you accept that position 
your stand is this. The Supreme
Court having spoken once can modify 
its opinion by a second bench, but 
the people having spoken once can
not modify their opinion. Therefore 
the Supreme Court has the advantage 
of interpreting the law in different 
manners but the people have no fight 
to speak again.

Shri G. K. Bhagat: I think this
question itself is a bit confusing in 
ou'r minds.

Shri A. N. Mulla: It would be con
fusing.

Shri G. K. Bhagat; First of all may 
I say respectfully that there are no 
three voices. We have one voice and 
we have clearly stated that we feel 
that Parliament does not have the 
power to change the fundamental 
rights. That is clear. Regarding the 
Supreme Court, it has a. part to play. 
It has to interpret the Constitution. 
That is already enshrined in the Cons
titution. The other question was 
whether the people’s voice is the 
final and whether that can be changed 
by them. I do not know how they 
will decide to give up the rights which 
they have taken upon themselves. 
That is a different matter and I do 
not think we aire deliberating on that 
issue___

Shri A. P. Chatterjee: We are deli
berating on that. In fact that is the 
crux of the matter. If you say that 
Parliament cannot amend the Cons
titution, you must also answer whe
ther the people have the right to 
amend the Constitution.

Shri I. M. Thapar: We have stated 
our views.

Shri Triloki Singh: I would not a$k 
the representatives to go into the 
question of the people, their wishes 
and desires. I would like to draw 
their attention to Art. 368 of the 
Constitution. The ftrst sentence says:

“An amendment of this Cons
titution___M

What do you mean by “this Consti
tution” ? The word ‘this* is very re
levant. Does this Constitution exclude 
Part III of the Constitution? That is 
one question. The other point is 
about Art. 13(2) of the Constitution. 
It says:

‘The State shall not make any 
law which takes away or abridges 
the rights conferred by this Part”.
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There are so many instances where so 
many laws as passed by the State 
legislatures and here in the Parliament 
have been struck down by the High 
Courts and the Supreme Court be
cause they were not in consonance 
with the provisions of the Constitu
tion. Article 13(2) guarantees certain 
rights to the citizens of this country. 
Article 32 also guarantees to a citizen 
that in case of abridgement or curtail
ment or tampering with the rights he 
could go to the Supreme Court. So, 
Articles 13(2) and 32 are to be read 
together, if the rights conferred by 
Art. 13(2) are to be enforceable. 
Supposing there is tampering..
. Shri I. M. Tapar: Since we are not
lawyers it is very difficult to answer 
this. We leave it to you people.

Shri Triloki Singh: 1 might tell you 
that I am also not a lawyer.

Shri B. Kalyanasundaram: May
I read with the first question? The 
first question was whether the word 
“this” in Art. 368 will exclude Part III. 
Apparently it will include all the pro
visions of the Constitution. But there 
is an illogicality in the interpretation 
of that. The substantive part of the 
Article says that an amendment can be 
made by two-thirds majority of mem
bers present and voting and a simple 
majority of all the members. But the 
proviso says that where it relates to 
State matters, it shall receive the 
concurrence of 50 per cent of the 
States. In other words, the illogica
lity is that where it is a question 
of amending the fundamental rights 
Parliament can do it by a simple majo
rity and by two-thirds majority of the 
members present and voting, but 
where it is a question of amending 
something relating to the States, it will 
receive the concurrence of the States. 
The fundamental rights are more im
portant and more basic for the people, 
but they can be changed by a simple 
majority, but in the other case it 
should receive the concurrence of the 
States.

Shri A. N. Mulla: Don’t you realise 
that the subjects which relate to the

States should have the concurrence of 
the States and the subjects which do 
not relate to the States particularly 
should not have their concurrence?

Shri B. Kalyanasundaram: Here I 
am expressing a personal view from 
the legal angle. Part III relates to 
fundamental rights and Part IV rela
tes to directive principles of State 
policy. When the Constitution was 
framed, the people said to themselves: 
These are the powers that we reserve 
for ourselves and nobody shall touch 
them. Part IV indicates the way in 
which the State shall function. I be
lieve that these things cannot be 
changed by Parliament or anybody 
else.

Shri Triloki Singh: According to the 
learned representatives of the Cham
ber of Commerce, there is an illogica
lity in the interpretation of Art. 368 
because according to them “this Cons
titution” means the whole Constitution. 
Will you not agree that this illogica
lity should be removed once and for 
all as far as possible?

Shri B. Kalyanasxiiidartun: When 
the people framed the Consti
tution, they made a provision for
amendment of the Constitution. They 
said that this Constitution can be 
amended in such and such a manner 
by Parliament. What the present Bill 
proposes to do is to amend this Article 
itself. I believe that the legal position 
will be that the Parliament is trying 
to arrogate to itself a power which is 
not vested in it under Art. 368.

Shri A. M. Mulla: Their stand is even 
more rigid than the Supreme Court’s 
stand. The Supreme Court says that 
people can amend it. But they say 
that people cannot amend it.

Shri B. Kalyanasundaram: Rigidity 
is admitted, but it flows from the 
Constitution.

Shri Triloki Singh: Art. 13(2) says 
that the State shall not make any law, 
etc. Regarding Art. 368 I would lika 
to know from you whether an amend
ment of the Constitution U a law.
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Slurl B. Kalyanasundaram: No. If

Parliament passes any law in exercise 
of its legislative powers and if that 
piece of legislation violates the funda
mental rights, then that law should 
be invalid. That is what it says.

Shri K, Chandrasekharan: In answer 
to Mr. Viswanatham’s question you 
stated that Articles of Association of a 
company are amended not by the 
Directors Board, but by the general 
body of shareholders probably draw
ing an analogy between Parliament 
and the Directors Board Thus you 
concede that the general body of share
holders have got the power. In the 
same way have not the people got ths 
power to amend the Constitution?

Shri G. K. Bhagat: The reason for 
my statement at that time was just 
to point out that there was no analogy 
between the Memorandum or Articles 
of Association of a company and the 
Constitution of India which deals with 
basic fundamental rights. That 
analogy to my mind is not the correct 
analogy because a company’s Articles 
of Association do not deal with basic 
fundamental rights. I do not say that 
Board of Directors are equal to Parlia
ment. When the Constitution was 
framed the people took upon them
selves these basic fundamental rights. 
Therefore, we feel that these rights 
sannot be amended.

Shri Sivashanmugam Pillai: You
said in answer to Mr. Viswanatham 
that the shareholders can amend the 
Memorandum. *

Shri G. K. Bhagat: Yes.
Shri Sivashanmugam Pillai: Share

holders can change the Memorandum 
in proxy also.

Shri G. K. Bhagat: You are right.
Shri Sivashanmugam Pillai: We,

the Members of Parliament, are the 
representatives of the people. That 
Is why I asked that question.

Shri G. K. Bhagat: You are repre
sentatives of the people only for mak
ing laws for the good Government of 
the country, but not for changing

fundamental right: that was exactly 
my point. You have not got the autho
rity to change the rights of the people.

Mr. Chairman: May I now thank
you all—the distinguished business 
community—for having come from 
Calcutta to appear before us and hav
ing submitted a written memorandum 
on the subject?

Shri I. M. Thaper: We all thank
you very much for having given us 
the time to hear us.

(The witness then withdrew)
II. Shri S* Mohan KnmarfliMfliiph«i) 

Ex-Advocate-General of Madras.
(The witness was called in and he 

took his seat).

Mr. Chairman: May I extend to 
you a warm welcome on behalf of this 
Committee for having come before this 
Committee to give your opinion? Most 
of the Members of this Committee 
know that you are a distinguished law
yer and have spared some time to 
come before this Committee to-day.

Before we begin, may I point out to 
you the procedural aspect of the Com
mittee? Let me read out the relevant 
section to you:—

“Where witnesses appear before the 
Committee to give evidence, the Chair
man shall make it clear to the witnes
ses that their evidence shall be treat
ed as public and is liable to be pub
lished unless they specifically desire 
that all or any part of the evidence 
given by them is to be treated as con
fidential.

**It shall, however, be explained 
to the witnesses that even though 
they might desire their evidence to be 
treated as confidential, such evidence 
is liable to be made available to the 
Members of Parliament/'

This is the procedure that we adopt
Most of us have gone through your 

articles and now a pamphlet is 
there regarding the amendment to our 
Constitution. It is not a question of



very correctly giving the interpreta
tion to the Supreme Courts decision 
and your views aibout it. What we 
are confronted with is this viz., the 
Supreme Court has deprived us of 
our right to touch a particular section.

We would like to Know in what 
manner Parliament can take action 
to restore that right. That is the main 
question.

Shri S. Mohan KumaramangaUm?
have suggested a course to toe adopted 
with regard to the Supreme Court 
judgment. The best course would <be 
to make a reference to the Supreme 
Court under Article 143. Regarding 
the power of Parliament to amend 
Article 368, there is no clear opinion 
because the mojority of the judges’ 
opinion was only by these six judges. 
What course may be followed by 
Parliament to amend Part III of the 
Constitution, according to Justice 
Hidayatullah is to convene a Consti
tuent Assembly toy exercising the re
siduary powers vested in Parliament 
in List 1.

I think that after going through the 
Constitutional Amendment Bill it is 
a much better method than the one 
which I had proposed. We have to 
learn quickly rather than to learn 
slowly. I fully agree with the Consti
tutional Amendment Bill.

Mr. Chairman: Because there is a
threat, we have to do a thing with 
great circumspection.

Shri S. Mohan Kumaramangalam.
I am in full support of this Bill. I 
am quite confident that even if it is 
challenged in the Supreme Court, it 
can be justified. If there are any 
doubts in the minds of the Members, 
1 shall l>e happy to resolve them.

Shri Nath Pai: There is an idea
put forward by a distinguished collea
gue of yours who appeared before us. 
While he shared the view expressed 
by us in toto, he suggested that when 
the Bill is finally drafted—we have 
some ideas—one or two—which we 
would like to incorporate in the BUI— 
before the Parliament proceeds with

| that, it is desirable that the Selest 
; Committee before sending it to Parlia
ment, should see that the Supreme 
Court should see this and seek their 
advice and opinion. What do you say 
to this? Mr. Seervai feels very confi
dent that this is the way of avoiding 
a conflict and thereby showing the 
due deference to the Supreme Court. 
He thinks that that in such a case 
the Supreme Court will realise that 
Parliament is not trying to erode 
upon the rights of the Supreme Court 
in the matter of interpretation of the 
Constitution. What do you say to 
this?

Shri S. Mohan Kumaramangalam:
I have no objection to that. It is 
quite a reasonable suggestion. The 
only reservation which I have about 
it is this, I do feel strongly that 
Parliament is the supreme authority 
and must be considered to be the 
supreme authority. I do not accept 
the position that the Constitution is 
the supreme authority because, the 
Constitution, after all, is only a set 
of rules that we have agreed upon as 
citizens and the Supreme Court is 
supreme in so far as interpretation of 
these rules are concerned. But, Par
liament is supreme and they have got 
powers to change these rules. Ordi
narily speaking, I would say that it 
is not proper to refer it to the 
Supreme Court because, Parliament 
has the power to do it and they 
should exercise that power. And the 
Supreme Court does not come into 
the picture. This is ordinarily speak
ing. Since there are two sides of the 
matter, we have to approach to this 
problem in this way. The extra
ordinary circumstance to-day, are 
such where there is an attempt made 
to put the Supreme Court against 
Parliament and the Parliament 
against the Supreme Court. But, in 
my opinion, there is no basis for this. 
You are not giving proper respect to 
the Supreme Court—that In a sort of 
chanre against Parliament. You are 
riding rough shod. . When Supreme 
Court decides something. Ton are 
*!wavs changing It by legislation, 
though, according to me, ft !s the
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fundamental right ox Parliament. 
Parliament passes a law. Supreme 
Court finds it is unconstitutional. So 
Parliament finds some other way to 
achieve the objective which it wants 
to achieve. It is quite proper. It 
means no disrespect to the Supreme 
Court. Supreme Court finds it vio
lates the Constitution. Parliament 
tries some other method of reaching 
the socio-economic goal. There is 
nothing wrong in that. In this back
ground of an attempt to pitch one 
against the other, the course suggest
ed by Mr. Seervai is quite reasonable. 
I have no objection to it as such, al
though I am not very enthusiastic 
about it, because it tends to, if I may 
put it with great respect to the Judges 
of the Supreme Court, put the Sup
reme Court too high and put the 
Parliament down a little. But in the 
interest of harmonious working of the 
different parts of the system, it may 
be better to do it.

Shri Nath Pai: It amounts to acting 
with the previous sanction of Supreme 
Court. It may give the meaning that 
Parliament can act only with the con
sent of Supreme Court. You think 
so?

Shri S. Mohan Kumaramangalam:
It does. But when we take a deci
sion, we do not take a decision in the 
abstract, unrelated to the concrete 
circumstances of a particular situation. 
The concrete circumstance of this 
situation is that Supreme Court has 
held that Parliament does not have 
the power. It has held so, according 
to me in a most confused manner. I 
have said so quite sharply in what
ever I have written on the subject. It 
has held that Parliament does not 
have the power to touch Part III of 
the Constitution. In those circum
stances, to send the matter to the 
Supreme Court while making it clear 
that certainly the Parliament does 
not consider that every major consti
tutional question in which it has 
doubts should be sent to Supreme 
Court, is not wrong in principle. .

Mr. Chairman: There is a hypo
thetical case. In case we suibmit it to

the Supreme Court for their opinion 
and that opinion tries to modify the 
earlier opinion or goes against us, 
what happens. Are we not lowering 
the sovereignty of Parliament?

Shri Nath Pai: Not only that, it
will *be embarrassing for us.

Mr. Chairman: Yes, very embarras
sing.

Shri S. Mohan Kumaramangalam:
Ultimately if this is going to happen, 
you are really going to be faced with 
a constitutional crisis in the country. 
And if that is going to happen, then 
probably the only method would be 
to do what Justice Hidyatullah has 
said: transform Parliament into a 
Constituent Assembly. It is very 
simple. Then pass it by majority 
without any prohibition. The absurd 
part of the whole Supreme Court’s 
approach is—in fact Justice Hidyatul
lah position is—that all the safeguards 
that have been provided very care
fully by the founding fathers in Ait. 
368 are to be thrown into a dustbin 
and you are able to do it by a brute 
majority of the Congress Party which 
can ride rough shod and do whatever 
it likes.

Shri Nath Pai: That brute is not
a manacing brute now. You know.

Shri S. Mohan Kumaramangalam:
That I know. I am not using any 
expression of my own. It is an ex
pression that is used by some of you, 
gentlemen, when you speak in Parlia
ment.

Shri A. N. Mulla: Your advice is
that the better way would be just to 
stoop to conquer and not to create a 
constitutional crisis and you seem to 
think that this method would bring 
about the desired results.

Shri S. Mohan Kumaramangalam:
The position is this. If Parliament 
passes the bill that has been proposed 
by Mr. Nath Pai, what i*s the conse
quence? The consequence is that Art. 
368 will be amended in accordance 
with the proposed amendment. Then 
nothing happens. Nobody can chal
lenge that amendment immediately.
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{because there is nothing to challenge 
i it with. It can only be challenged it 
Parliament makes a law later which 
you seek to justify, that is to say 
which the Govt, when it defends 
Parliament before the Supreme Court, 
seeks to justify in terms of the amend
ment. That is to gay the Govt, brings 
a law before Parliament, which does 
infringe on fundamental rights but 
which is justified in terms of Art. 368. 
I think, therefore that the challenge 

i will come much later and from an
other point of view let us have it 
much later. Why provoke a consti
tutional crisis. Let some more water 
go down under the bridge and let the 
matter be agitated in the Supreme 
Court, not now, btrt considerably* 
later, because immediately the ques
tion will not arise. Supposing I am 
a citizen and I want to challenge the 
validity of an act which will be the 
lftth or 20th constitutional amend
ment—I am not sure. I cannot 
challenge the validity of that unless 
my right has been violated in some 
way. But that does not affect me 
today. That will 'be later if some 
other Act is sought to be justified in 
terms of the amendment of the Consti
tution, or you bring another consti
tutional act that touches Part III. It 
postpones any constitutional crisis in 
the sense that there is no constitu
tional conflict. Possibly all the genti

le men who are sitting today in the 
Supreme Court will not be sitting then. 
Some other gentlemen will come and 
sit there and they may take a more 
sensible and reasonable attitude. I 
**n not taking up any dogmatic posi
tion. I have not to decide the matter. 
It is you who have to decide. It is 

¥ a very arguable point of view. Let 
; us postpone it and we will see it later.
! Shri A. N. Mulla: Does not a recent 
 ̂ decision of Supreme Court which we 
read in the papers a fortnight ago 
indicate that the Supreme Court is on 
the return journey?

Shri S. Mohan ?
gives us a little hope. But why 

*ouid we unnecessarily take a risk.
Shri A* N. Mulla: Does it not at 

least depart from Golak Nath’s case to

this extent that now they concede that 
there may be a type of law in the 
Constitution which does not come un
der the orbit of Art. 13(2) and which 
can be excluded from the operation 
of Art. 13 (2)?

Shri S. Mohan Kumaramangalam:
I have not read the judgment becuse 
I have not received a copy of it But 
the press reports would appear to 
indicate something of that kind. One 
has to be cautious in trying to come to 
conclusions without having the exact 
text.

Shri A. N. Mulla: U is a fact or 
not that the President of India comes 
into the picture so far as the adminis
tration of the country is concerned, 
or enacting any law is concerned, 
only under two conditions. One 
condition is where the voice of the 
people cannot be determined; and the 
other condition is where it would 
take time to go through the normal 
procedure and the emergent situa
tion is such that some law must be 
enacted immediately. Only under 
these two conditions can the execu
tive Head of the State step in.

Shri S. Mohan Kumaramangalam:
You mean powers of the President 
Under article 143.

Shri A. N. Mulla: There are two
main conditions. One is for example 
where the people’s voice cannot be 
understood. Therefore, the President 
steps in because we cannot under
stand what the people want. The 
other is where an emergency arises, 
where it will take time for the people 
to give voice to their opinion, but 
the situation is emergent and, there
fore, he must step in immediately to 
get it ratified by the representatives 
of the people later on.

Shri S. Mohan Kumaramangalam;
I am not able to follow. You mean 
in relation to exercise of powers 
under Article 143. I don’t think 
Article 143 contains any limitations 
like that. It is open to the President. 
It must be of course on the advice of
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his Prime Minister. But whenever 
he needs the aid of the Supreme 
Court on the interpretation of any 
question, he can refer it to them. 
The President is advised by the Prime 
Minister and the Council of Ministers.
I do not think there is any limitation; 
it is a question of policy there.

Shri A. N* Mulla: The question,
therefore, is that where the Presi
dent exercises powers in an 
emergent situation and passes cer
tain laws curtailing the Fundamen
tal Rights and within three months 
it should come before Parliament, 
and be ratified by the Parliament, 
does it not indicate that the 
Parliament is not put at a lower level 
than the Prseident. It is only because 
Parliament could not speak in that 
space of time which was necessary. 
Finally it is the people who sit there 
as the representatives who ratify it.

Shri S. Mohan Kumaramangalam: 
You are referring to the emergency 
prcyvisions? There is no doubt. One 
of the provisions of the Constitution 
is that there is no question of suspen
sion of the Constitution at the Centre. 
There is suspension of the Constitu
tional provisions so far as the States 
are concerned, but there is no ques
tion of displacing Parliament.

Shri A. N. Mulla: Therefore, the
Parliament, by this proviso, put higher 
than the President? It can accept 
law made by the President; or it can 
reject it.

Shri S. Mohan Kumaramangalam: I
do not think it puts it higher than the 
President. But it puts it higher than 
the Council of the Ministers headed 
by the Prime Minister.

Shri A. N. Mulla: Anyway, you will 
say that the Parliament is not at a 
lower level than the President?

Shri S. Mohan Kumaramangalam: 
I think there is no question of com
paring them. The President i8 merely 
a Constitutional head. He mjerely 
expresses the decisions of the Parlia
ment. And the Council of Ministers 
within their sphere are supreme and 
so on. The Council of Ministers are 
res-jxmsible to the Parliament.

Shri A. N. Mulla: The point I aaa 
trying to make is this: On the basis 
of the recent decision of the Supreme 
Court when the Parliament ratifies 
the suspension of certain Fundamen
tal Rights during an emergency they 
say it is not a law within the mean
ing of Article 13(2). But when th* 
Parliament functions not under the 
emergent provisions but otherwise, 
they have held in Golaknath’s case 
that it would be doing something 
against----

Shri S. Mohan Kumaramangalaut:
It would appear to be. But I am not 
sure, because I have seen the judg
ment only in the press.

Shri A. N. Mulla: If this i9 the posi
tion, is it not a contradiction?

Shri S. Mohan Kumaramangalam:
I think so.

Shri A. N. Mulla: That is what I 
want.

Shri Jairamdas Daulatram: ‘Funda
mental Right’ has in some cases been 
qualified. So when any power is 
taken under a section or an Article 
for the president to declare emer
gency, it is provided in the Funda
mental Rights.

Shri S. Mohan Kumftrftmftngfllftm-
I do not think there is any difficulty 
about emergency. That is also about 
suspension of Fundamental Rights and 
for coming back to Parliament with
in a certain period and getting Parlia
ment’s approval. That makes the 
Parliament’s supremacy very clear. 
That is the main principle which, I 
think, shows The weakness of the ap
proach of the Supreme Court in Go- 
lakhnath’s case.

Shri Triloki Singh: May I ask you, 
Sir, whether any amendment of the 
Constitution is a law?

Shri S. Mohan Kumaramangalam:
It is a law.

Shri Triloki Singh: Don’t you think 
it comes within the provisions of 
Article 13(2)?
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Shri S. Mohan Kumaramangalam:
No, 1 don’t think. It is a law but it 
does not come under that.

Shri Triloki Singh: So it is not a
law in the ordinary sense of the word. 
It is not a legislative Act or procedure 
but it is a constituent Act. If that is 
so, under Article 368 has the Parlia
ment got to pass any law under Funda
mental Bights?

Shri S. Mohan Knmaramangmlam:
I do not think there is any difficulty 
from their point of view. I do not 
agree with the Supreme Court's judge
ment—I have expressed myself on 
(that question; but let us assume for a 
moment that this judgment of the 
majority of judges is correct; than the 
position is this. The Residuary power 
is in List I; that is virtually the appro
ach of the Supreme Court judgement. 
What Mr. Nath Pai is doing is that 
he is taking the power which is m 
List I and putting it in Art. 368. 
That is really the effect. "You are not 
touching Part III thereby. Therefore, 
you are not utilizing the amending 
powers which exist in Parliament. 
You are passing a law which is an 
amendment of the Constitution in 
terms of Article 368 and you are re
moving the powers from one place 
and putting it at another.

Shri K. Chandrasekharan: Don’ t
you think that it is necessary to in
troduce into this Bill a clause “Not
withstanding anything contained in 
this Constitution or notwithstanding 
anything contained in Article... 
Would you suggest that there should 
he a clause like that in this Bill?

Shri S. Mohan Kumaramangalam:
I do not think it is necessary*

Shri K. Chandrasekhara*: The pro
vision as now contained in Article 32 
would not be in conflict?

Shri S. Mohan Kumaramangalam:
1 do not think so.

Shri K. Chandrkseaharan: Would
you suggest Constitutional amendment 
as now proposed including the provi
sions of Part III? So far as the 
amendment of the provisions of Part

III is concerned, it should be ratified 
by two-thirds of the legislatures. So 
far as Fundamental Rights are con
cerned, can it be by simple majority 
or by half of the members of the 
State Legislatures or be put at a sli
ghtly level—two-thirds of the State 
Legislatures?

Shri S. Mohan Kumaramangalam:
I do not think there is any proposal of 
changing the position so far as bring* 
ing the Fundamental Rights within the 
entrenched positions is concerned? 
That is not the proposal now.

Shri Nath Pai: I have listened you 
with great attention and respect. I 
would like you to answer the point 
raised by Mr. Chandrasekharan to re
move the possibility of a charge that 
in a huff we may tamper with the 
liberties of the people.

Shri 8, Mohan Kumaramangalam:
I am against it because in this very 
rapidly changing world one should not 
make the process of amending too 
difficult and in the present set-up in 
the country, I think, that there are 
enough political parties and sufficient 
balance of power among them to see 
to it that nobody get a brute majority 
at the Centre. What you will have 
will only be some additional stumbling 
block. I do think that in this fast mov
ing world the Parliament of our coun
try should have ordinarily fairly—I 
would not say easy.

Shri A. N. Mulla: Is it a fact or
not that those things which are placed 
under the proviso directly deal with 
the States and, therefore, this proviso 
has been added. The conception of 
those who made the Constitution was— 
they made certain provisions as to 
how the Constitution could be amend
ed—that those things which directly 
related to the States for them they 
made an added proviso. Therefore, it 
is not a question of adding further 
safeguards but merely because they 
related io the States that is why they 
have been put there.

Shri S. Mohan Kumaramangalam:
That approach is very important even
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in respect of constitutional crisis and 
I have expressed strongly that—one 
should respect the autonomy of the 
States. That apart one can extend it 
tb the fundemental rights but I am 
against it because Parliament is wiie 
enough to do what it should do io 
redress the grievances of the people.

$hri K. Ch^pdras^kharan: Do you
think or I would like to know' your 
opinion as to whether ‘the question* of 
law* referred to in Article 143 of the 
Constitution would include $ position 
regarding constitutional amendment or 
not?

Shri S. Mohan Kumaramangalam:
Vlf at any time it appears to the Presi
dent that a question of law or fact has 
arisen, or is likely to arise, which is 
of such a nature and of such- public 
im p o rta n ce .S o  it is very wide. Not 
only a question of law but even a 
question of fact or anything which 
JTJay appear difficult of answer to .thq 
parliament and Council of Ministers 
then they can send it to the Supreme 
dour*. Thei^ is no constitutional 
difficulty .in referring the matter to thfe 
S4pre*pe Court. I do not think that 
there is any inhibition. I think the 
Constitution-roakers intentionally 
made it vifide so that if you feel like 
getting the assistance of trained judi
cial minds who may look at the mat
ter objectively as they thought— 
though I do not agree entirely—yov 
send it there.

HI r. Chaicm&n: Although it is not 
exactly relevant but out of this ques
tion—for instance, you passingly refer- . 
red to the new situation—can at the 
instance of the State legislatures, the 
Coimcil of Ministers, under this Sec
tion? the President could be moved to 
reier the matter to the Supreme 
Court?

Sfer* S. n Kmnarimia îffalam;
I do not think 90 because President 
can do so only on the advice Qf the 
Council of Minister? headed by * the 
Prime Minister as the Governor exists 
only for the State. I dp nqt think the 
Chiei ^Minister can depnpnd it.

£ ^ i Katteshwar Singh; You have 
said that in this very rapidly chang
ing world one should not make the 
process of amendment too difficult but 
suppose today some party in power 
make some laws and change some* 
thing in the fundamental rights and 
tomorrow some other political party 
comes and make certain other changes 
then the freedom of the people 
depends on the sweet will of those 
parties who come in power.

Shri S. Mohan Kumaramangalam:
The freedom of the people always 
depend on the sweet-wili and whim 
of the political parties in our country 
and in every country. I do not think 
there is any cause to be worried about 
that. One has to remember that to 
get 2|3 majority in Parliament is not 
so easy as people seem to imagine. 
Now, we know particularly that the 
party in power cannot muster that 
much majority and if any party mus
ters that majority good-luck to them. 
£hat is what our founding fathers an
ticipated and why should we be 
frightened about* it.

There was Schniederman’s case of 
United States. He was a communist 
who took an oath of loyalty to the 
United States Constitution in 1928 of 
so. He was an immigrant who came, 
into the United States. Then he was 
sought to be deprived of the United 
States nationality on the ground that 
he has falsely taken the oath and it 
was a fraudulent oath that he has 
taken because he believed in the dic
tatorship of the proletariat. The 
Supreme Court held that so long as 
he wished to achieve his changes in 
the Constitution of the Upited States 
by means of the amending process the 
ultimate objective which he wished' 
to achieve is irrelevant.

Mr. Chairman: A similar case may 
I point out? In Georgia one member 
of the legislature who expressed his 
opinion against the present policy in* 
Vietnam has been prevented to occupy 
his seat and this matter is likely to 
go to the Supreme Court. He has 
h?$n prevented to occupy seat m the 
Qh$mbe?.
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Shri S. Mohan K ttnmramaftgaiafci:

I am always very allergic about argu
ments based on fear that this may 
happen or that may happen; therefore 
put this block and that block. Our 
constitutional and democratic rights 
are not going to be destroyed through 
Article 368. History provides enough 
examples of these. It will be through 
other methods, if. at all.

Shri K&meghtyai1 Singh: The present 
state of affairs provides better safe
guard for the people and npt ‘after 
the amendment’.

Shri S. Mohah KtimaraihAnffalam:
I feel the judgement of the Supreme 
Court (Article 368) was wrong and 
what Parliament is trying to do is to 
restore "that position.

Shri KameshtvAr Singh: What ft
your view about refrendum?

Shri S. Mohan KumafalftiangalAlnl:
I am against it. It will introduce 
another block. I think in matters of 
amendment of the Constitution it Will 
be difficult to get a considerate and 
careful decision from millions and 
millions of people. It will not be pro
per decision in matters of this chara
cter. If I mistrust Parliament, then I 
have to go for refrendum. I, for this 
purpose, trust Parliament with two- 
thirds majority. Therefore, I do not 
believe in refrendum.

Shri kameshwar Singh: Now the
electorate are intelligent. They know 
what is good or bad. They can vote 
well for their interest. s

£h?i s. fttdhdn fttirtiaraitoahgaUm:
I do not think they are very wise ahcl 
clear in this regard. I think that 
Parliament is representative enough 
for our people, tfnless t have to 
come to the conclusion that Parlia
ment is likely to be un-representative 
of the people, why should we think of 
fruHing in am a<lditi6hal block. I am 
in favour of the process which will 
provide swifter disposal of thinks. Wfc 
are in ah atomic age. 'ftiihfes should 
fnove quickly. We are not 18th 
°r l&th century. We are in 20th cen

tury when man is going to sit on the 
moon. So, if Parliament wants, Parlia
ment has to decide by 2/3rds majority. 
Why do you want further safeguard?

Shri Kameshwar Singh: If the land 
is required by the Government lor 
power plant or a project, there is ho 
difficulty to get land.

Shri S. Mbhan KitmahLiriAngahlm:
There are any number of projects 
which are being heldup because of 
writs having been field in respect of 
notifications under the Lrind Acquisi
tion Act. The cases are going on for 
years together. So, I am in favour 
of amending the Constitution to take 
all matters concerning land out of 
Article 226.

In Madras Refinery case, there is an 
area of i j  acres of land. Things are 
held up tot three months. Why not 
take out of Article 226. May I go to 
refrenduril? Oh! your property is go
ing to be touched. 1 do not want that.

Shft katneahWar Singh: You have 
quoted Madras Refinery case. I feel 
there is no difficulty in the case of 
Government.

Shri A. Chatterjee: In Calcutta 
matters had been pending for three 
years.

Shri S. Mohan Kumaramangalam:
I do not wartt to get derailed because 
I am hot here for that.

SM  Nath Pai; We have brochures 
before us which give the position very 
clearly. I for one feel that what he 
hab said bears testimony befbrfe us 
what I have been grouping 
to-day. Om Question which 
he incidentary touched. I repeat. To 
amend the Constitution—I, right from 
the beginning, ever since I drafted 
the Bill, have taken the detrition that 
it is the Supreme Cbuft which has 
unilaterally amended the Constitution 
by lifting the t>roces* of interpreta
tion The Constitution in Ind *a< 

to us and bur under
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standing of it confirmed by the 
Supreme Court till the 26th of Feb
ruary was one document. It became 
different one on the 27th. after the 
Supreme Court by a narrow majority 
in Golakh Nath’s case decided. I am 
submitting to restore the Constitution 
as it stood before 27th. We are not 
amending it but we are restoring the 
Constitution as it stood before i.e. be
fore the Supreme Court gave judg
ment. Do you agree with it?

Shri s. Mohan Kumaramanclam: 
Yes.

Shri Sivash&nmugam Pillai: What
about the judgment of Justice Hidya* 
Ullah? ’

Shri S. Mohan Kumaramanglam:
The view is of Justice Hidyat Ullah.
I do not subscribe.

Shri K. Narayana Rao: is there any 
instance in the world where the right 
which has been given by the Con
stitution has been taken away by 
subsequent amendment?

Shri S. Mohan Kumarmanglam; I
do not know,

*hri K. Narayana Rao: Would you 
like to draw a line between—suspen
sion of right, restriction of right, re
gulation of right or taking away the 
right from the body of the Constitu
tion?

Shri S. Mohan Kumaramanflam:
There is obvious distinction so far 
as suspension of right is concerned 
as is laid down under emergency 
provisions.

Shri K, Narayana Rao: Shri Mulla 
has raised and referred to a decision 
of the Supreme Court which is rele
vant for emergency. That is a sort of 
suspension. Article 13 speaks very cau
tiously and meaningfully the words 
‘taking away right*. In the very 
charter you find reference to restric
tion of right in the exercise of those 
rights. So in the light of the various 
types of expressions used, do you, or 
do you not, think that these are rights

which are supposed to be there for 
the people to enjoy without being 
taken away by the process of amend
ment.

Shri S. Mohan Knmaranouui l̂am: I
am not going to accept that position. 
The main point is—Part 3 and part 4. 
Part 3 is enforceable. Part 4 is not. 
What happens when Part 3 and 
Part 4 comes in conflict? You have 
to amend part 3 to enable implemen
tation of part 4. Parliament knows 
that Part 3 is more important at a 
particular time; then it is not neces
sary to pursue Part 4. It is because 
Part 3 stands in the way, you cannot 
ignore Part 4.

Shri K. Narayana Rao: In framing 
Part III and IV at the same time 
could it not be the intention of the 
Constituent Assembly that Part IV 
could not be implemented without 
taking away any of the rights in 
Part III?

Shri S. Mohan Kttmaramanglam:
The Members of the Constituent 
Assembly may have started with 
Part 4. That Part 4 could be imple
mented without having contravening 
Part 3. But their view is not binding* 
On me or you. Their view is not 
binding on you. They may be more 
conservative than you and me. We 
may like to proceed fast. If part III 
stands in our way we remove part III 
and amend it in the way provided 
under the amending process.

Shri K. Narayanana Rao: Would you 
prepared to accept the view that i* 
any provision in part IV comes in the 
way of fuller exercise of part III you 
are prepared to go to the extent of 
stating that we can amend or delete 
certain things from Part IV?

Shri S. Mohan Kumaramanglam:
If Parliament says it can amend. If 
we don’t want a socialist society it 
is open to Parliament and they can 
say we want a monopoly capitalist 
society.
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Shri K. Narayana Rao: Are you
*ure that the present Bill particularly 
conforms to Article 13 which has been 
liven a particular meaning? Is it 
necessary that it should be brought 
within the purview of this present 
amendment?

Shri S. Mohan Kumaramangalam: I
have had too many experience of 
Judges, I cannot give a guarantee as 
to when it comes to Supreme Court 
what Supreme Court can do. If I 
am a judge I wou?d do. So far as I 
am concerned speaking as a lawyer 
or a person who has knowledge of 
law I think that this is a perfectly 
valid amendment of the Constitution 
in terms of Article 368. That is all I 
can say.

Shri K. Narayana Rao: Chief
Justice Gajendragadker said about 
the right of Parliament to amend. 
This is what he said in Sajjan Singh’s 
case:

“We would like to observe that 
Parliament may consider whether 
it would not be expedient and 
reasonable to include the provi
sions of part III in the proviso to 
Article 368.”

In the light of these observations 
even a great judge like Justice 
Gajendragadkar who has socio-poli
tical background of socialism has said 
this. He has said about the necessity 
to keep our fundamental rights some
what above the level of the ordinary 
provisions of the Constitution. Would 
you like to say that this safeguard 
should be allowed for the amendment 
of the fundamental rights?

Shri S. Mohan Kumarmangalam: 
Even the most progressive judges are 
very conservative in their approach. 
That is the comment I can make. We 
have followed a procedure of appoint
ment of judges by which we are sup
posed to choose the most eminent 
lawyers, and yet the most eminent 
lawyers are usually the most conser
vative of men. Even the most pro
gressive of the most eminent of law
yers who have become Chief Justices 
are like that.

Shri Dwivedy: Do you include
yourself when you say “eminent law
yers”?

Shri S, Mohan Kumaramangalam;
I don’t include myself in the term 
“eminent lawyers0. I don't accept 
Chief Justice GajendragadkaKs opi
nion for whom I have the greatest 
respect. Even Justice Subba Kao I 
may say. They have got that conser
vative approach. 1 consider that what 
Mr. Mulla said earlier comes under 
this. The entrenched provisions arc 
there in Article 368. They only 
provide State autonomy. They are 
not concerned with anything else. 
Parliament is supreme so far as *ny 
change in the relationship between 
States and Centre and the Unions are 
concerned, the Constitution makers 
rightly thought. I entirely agree with 
that. I am one of those persons who 
feel that State autonomy must be up
held. That must be safeguarded. 
They should have their say on that. 
I don't agree with Chief Justice 
Gajendragadkar on this point.

Shri K. Narayana Rao: In your
Article you said that property rights 
should not have been there in Part III 
and that is what Justice Hidayatullah 
also mentions. Are you prepared to 
retain the fundamental rights chapter 
as interpreted by the Court, if we 
remove the property right from 
chapter 3?

Shri S. Mohan Kumaramangalam:
No. There may be a time when Par
liament may consider that certain of 
the other fundamental rights need re
vision including right to property, the 
right to liberty for instance, it is 
not a fundamental right in the same 
sense. All these rights have to be 
binding from the point of view of 
socio progress. Nothing should be 
kept sacrosanct beyond the purview 
of Parliament’s power. People have 
a right to decide how they should 
live.

Shri A. P. Chatterjee: You have
mentioned that it will be possible for 
the President to make a reference 
under Article 143 of the Constitution
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^questing the judges of the Supreme 
Court to clarify certain points. So I 

asking you this particular ques
tion After all do you not think that 
the Supreme Court really exercises 
advisory jurisdiction? What they 
decide in their advisory jurisdiction, 
wou d that be law within the meaning 
of Article 141? Suppose we refer this 
under Article 143 of the Constitution, 
that is; if President refers it to 
Supreme Court, whatever judgement 
the Court may give, will it amount to 
overriding the decision in Golak 
Nath’s case?

Shn S. Mphan
Not in terms of Article 141* The ad
visory opinion under Article 143 is 
not a judgement in terms of Arti
cle 141. There is no difficulty about 
that. Everything is not necessarily 
decided only by what may be c l̂iejd 
rules and regulations. The moral 
weight of the decision so given uncfcr 
Article 143 would be sufficient to 
offset Golak Nath case, I have np 
doubt about it. If Supreme Court up
holds its view of Article 108 we are 
nowhere. If it takes a different view 
from Golak Nath’s case, whatever 
may be the exact Constitutional posi
tion—Article 143 and 141—the advi
sory opinion would have sufficient 
weight to push aside Golak Nath’s 
case. After reading Mr. Nath Pai’s 
Bill I have come to the conclusion 
that this is much better way of pro
ceeding with it.

Shri A. P, Ch^-Uwje^ A suggestion 
has been made. to us that Parliajnent 
may constitute itself into a constituent 
assembly. You heve said that you do 
not approve that. If Parliament has 
tq constitute itself into a constituent 
assembly will not the question arise 
that the main purpose of the Act by 
which Parliament constitutes itself 
Into a constituent assembly is to set 
up the constituent assembly to amend 
the Constitution including the funda
mental rights, can that Act be 
challenged saying that it is going to 
affect Article 13- sub-Article 2 of the 
Constitution?

Justice Hidayatmifth’s st*te*w*t that 
you should not set up consltituwt 
^ ™ , ly ln exercise of the resjdwury 
legislative power under Ijst I is 
thoroughly wrong. Such a law would 
be a law within the meaning of 
Article 13(2) even following from 
that. If Supreme Court sticks to its 
position, if and when the amendment 
suggested, by Mr. Nath Pai is adopted 
by Parliament there will be the same 
treatment in Supreme Court and £ 
there is no other way you can trj 
that way. But I personally do not 
agree with that at all. Personally I 
think it is wrong. When I argued in 
the. Supreme Court in the Golaknath 
case I said it? Supposing tomorrow 
the Parliament constitutes itself into 
a Constituent Assembly and pa?ses a 
particular law—I think this time the 
landlords were agitated and Mr.
Ashok Sen appeared for them which 
was a matter of surprise to me—what 
would be the. result? The same land
lord* will challenge the validity of 
suph a law. They will say that there 
is no; provision ii* the Constitution for 
thje convening of such a Constituent
Assembly and therefore ‘strike thi3
law down’. I think they will succeed 
also at that stage. Therefore, I am 
thoroughly against that. I want to 
make it quite clear. Probably I did 
not make it quite clear, I am
thoroughly against the Constituent 
Assembly being convened in terms of 
Justice Hidayatullah's suggestion. J 
only said that if everything fails, that 
is to say, if the Supreme Court strikes 
down this amendment, then we may 
think of that at that stage.

Shf) At 1% You hav*
said that as far as Article 368 is con
cerned! because it does not imme
diately affect the rights of the 
citizens, this Bill may escape 
immediate judgment of the Sup
reme Court. Would it not also be 
appropriate to say similar thing in 
respect of an amendment to Art. 
13(2)? Suppose we put in an amend? 
ment in this Bill and say that the: 
law under Art. 13(2) does not includ#.



179
amendment of the Constitution? 1 
think I havj made myself clear.

Shri S. Mohan Kumaramangalam:
Yes; you are asking, by way of abun
dant caution, why not put it?

Shri A. P. Chatterjee: Yes. If we 
put it, would it run the risk of an 
immediate judgment?

Shri S. Mohan Kumaramangalam:
It will be in the same position.

Shri Tenneti Viswanatham: You
.have referred to social progress and 
.rapidity of social progress. What ac
cording to you is the index of social 
progress?

Shri S. Mohan Kumaramangalam:
I think the capacity of the State to 
provide food, shelter, education and 
decent standard of life to the millions 
of our people is the index. We see 
all that in Part IV of the Constitu
tion.

Shri Tenneti Viswanatham: Prior
to our Constitution did not these 
problems agitate the mind of our 
Government?

Shri S. Mohan Kamaramangalam:
In the 19th century, tfre approach 
was that the Government was merely 
responsible for holding the balance. It 
'did not have the responsibility so far 
as social objectives were concerned. 
It was only in the twentieth century 
that Government got responsibility in 
I his sphere.

Shri Tenneti Viswanatham: Do you
mean to say that education and health 
were provided to people only in *he 
20th century and not earlier? Did not 
the‘Government feel itself obliged to 
provide education and help the sick 
before that?

Shri S. Mohan Kumaramangalam:
You are going into very wide ques
tions. i do not mind that.

Shri Tenneti Viswanatham: I am
asking this because in this you have 
•said about rapid social progress. We 
do ' n o t  want the process of amend
ment of the Constitution to be diffi

cult. We want to make it easy. Yon 
say that in this rapid social progress 
you combine the process of amending 
the Constitution.

Shri S. Mohan Kumaramahgaiam:
Take, for instance, education. Macau
lay was not interested in education 
of the people of our country. He was 
only interested in the education of a 
breed of persons who would do the 
job of the British who were then 
ruling our country. Social objectives 
only come in the twentieth century, 
after the birth of the Indian National 
Congress, after Swami Vivekananda, 
etc. I have got strong views on this 
question.

Shri Tenneti Viswanatham: Macau
lay was not interested in education 
of Indians. But he was interested in 
education as such and the State had 
an obligation to educate everyone of 
its citizens----

Shri S. Mohan Kumaramangalam:
I cannot agree with you. He was not 
interested in the State educating every 
citizen.

Shri Tenneti Viswanatham: I think 
both of us will have to read Macaulay.

Shri S. Mohan Kumaram&ngalam:
I have read it.

Shri Tenneti Viswanatham: Any
way, you say that the process must be 
as easy as possible. Why do you 
stick to the procedure laid down by 
Art. 368 because two-thirds majority 
is not so easy and reference.* to the 
States is not easy. States may de
lay it. To that extent it stands in 
the way of rapid social progress. You 
want to bring about big changes and 
if you have sufficient trust in the 
wisdom of Parliament, why do you 
agree with the Constitution makers 
that we should have this obstruction 
in our way. W6 pass more important 
laws with 50 per cent majority of 
those who are present. We do pot 
require even half of the House. We 
are passing several Pills wifh one- 
third of the House. Why do ypu 
agr^e with the Constitution maker*
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that there should he this two-thirds 
majority or ratification by the States? 
Why don’t you agree with me that 
it is enough to have a simple majority.

Shri S. Mohan Kumaramangalam:
There has always been in the field 
of Constitution making a debate as 
to how rigid or flexible a Constitu
tion should be. The rigidity of the 
Constitution is tested by the difficulty 
in its amending process and the 
flexibility of the Constitution is test
ed by the facility with which the 
Constitution can be amended. I 
personally feel that Art. 368 as it 
stands is satisfactory because it is not 
so rigid as to prevent the amendment 
taking place when necessary. But at 
the same time it is better to have 
some safeguards beyond a simple 
majority as in the case of an ordinary 
law. Constitution is after all the 
supreme law with which wo agree to 
govern ourselves. There should be 
therefore some checks. But those 
checks should not be more than what 
we have got at present. This is 
something like the Chancellor’s foot. 
It is very difficult to decide how 
more or little it should be. But the 
experience in the last 17 years has 
convinced me that Art. 368 is quite 
sufficient as it stands. If I find that 
Art. 368 is not sufficient as it stands 
now, then I will come forward as a 
citizen of our country and say: You 
make it more flexible. The experi
ence of the last 17 years does not 
teach me that it should be either 
more flexible or more rigid than what 
it is today.

Shri Tenneti Viswanatham: Past 
experience has shown that generally 
the Executive and legislatures are a 
little prone to tread upon the heel 
of the citizen.

Shri S. Mohan Kumaramangalam:
I want to make it very clear that 
experience has not shown me that 
and I strongly object, with great res
pect, to ex-Chief Justice Subba Row’s 
comment on this that the country is 
moving towards totalitarianism.

Shri Tenncii Viswanatham:. Excuse 
me. We should for a moment forget 
about Subba Row’s judgment because 
that produces allergy. Let us forget 
that. The experience has shown that 
the Executive and legislatures have 
got a tendency to tread on the rights 
of citizens. That is the reason why 
in 1950 in accepting this Constitution 
certain checks and safeguards against 
the activities of the legislatures and 
Executive and Judges and citizens 
were imposed. Is it not due to the 
experience gained from the history of 
mankind and Governments through
out the world that those checks were 
provided?

Shri S. Mohan Kumaramangalam:
I agree. But I want to make one 
thing very clear. I will go by the 
experience of the last 17 years. The 
experience in the last 17 years does 
not convince me that there is any 
need to change Art. 368. I agree 
fully with what you said that wo are 
only restoring Art. 368 to its original 
position.

Shri Tenneti Viswanatham: I want 
more flexibility. Many Constitutional 
measures had to be dropped because 
we did not have the requisite majo
rity. I am interested in the rapid 
social progress and I have several 
bees in my bonnet and I want to get 
them passed. I do not want these 
hurdles. That is w h y  I ask you this: 
question. Going back to the othe- 
point the Constitution provides that 
as far as Part III is concerned, that 
prevails. They say that nothing 
happens to that. Part IV is only a 
guiding light to show in which direc
tion the Government should proceed 
and to see that the steering wheel 
always goes in that direction and 
take care to see that Part III does 
not run that circle and the traffic 
islands and all that. In my opinion 
nothing will happen to this. So, why 
do you say so?

Shri S. Mohan Kumaramangalam:
The Constitution-makers, I think, for 
instance, thought that *s per the 
original draft of Art. 31, compensa
tion should not be justiciable. That
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was their idea. But, tha Supreme 
Court held a different opinion. Since 
the Supreme Court held a different 
ôpinion, it is open to Parliament to 
amend Article 31 so as to conform to 
what the original idea of the Consti- 
tutional-makers was. I don’t think 
there is any difficulty that comes in 
the way of Parliament to amend this.
I dcn’t also think there is any con
flict. The conflict can be resolved in 
two ways. Parliament may say ‘no’; 
we do not want to amend the funda

mental rights because it is not so 
important. Parliament may also say 
that we shall amend that because wi 
want to do that to achieve our objec
tive.

Shri Tenneti Viswanatham: We are
talking too much about property in 
Part III.

Shri S. Mahan Kumaramangalam:
The whole controversy is with regard 

I to the First, Fourth and the Seven
teen h Amendment concerning the 
property.

Shri A. P. Chatterjee: That is what 
the Chairman also pointed out.

Shri Tenneti Viswanatham: That
was because they had got the law
yers to go to the Supreme Court.

Shri A. P. Chatterjee: I object to 
this.

I
Shri S. Mohan Kumaramangalam:

Anyway this is also a matter of 
opinion.

Shri Tenneti Viswanatham: Accord
ing to me, the Constitution-makers 
said that certain articles were amend-

♦ able. In regard to certain other arti
cles they simply said that these were 
not amendable at all. They simply

* said that we could provide restric
tions—reasonable restrictions. What

/  are those reasonable restrictions? Who 
are the persons to decide upon the 
reasonableness of it? Is that the 
Supreme Court? If so, how they 
can say whether they are reasonable 
and are in public interest? Accord

ing* to me, the* Constitution has pro* 
vided for various contingencies. So 
far as Part III is concerned, they say 
that they shall not be separated or 
taken away. This is what Mr. Nara- 
yana Rao also was referring to. That 
is why, in the beginning, I started 
by saying as to what are the indica
tors of social progress? If we know 
as to what are the indicators of social 
progress, we can easily know whether 
Part IV comes in the way or not. It 
will also enable the people like me 
to decidj immediately to do away 
with Part III altogether. In fact, In 
my opinion, Part III comes in the 
way of speech. You will call me to 
order in Parliament. I do not want 
even that restriction. What do you 
say to this?

Shri S. Mohan Kumaramangalam:
We must have Part III. You may 
change with regard to Part IV when 
ther  ̂ is conflict with the social in
terests of the people.

Shri Tenneti Viswanatham: We
must have clear ideas when we are 
talking about the amendment.

Shri S. Mohan Kumaramangalam:
You have to know as to what you 
n.ed at a particular time.

Shri Tenneti Viswanatham: What
are the social interests are described 
in Part IV. And when it comes in 
conflict with the provisions of Art. 
IV, they say that Part III will pre
vail. What is the object of saying 
so? Does it mean that the Constitu- 
tion-makers did not want the social 
considerations to come into play. 
Does it mean that these social con
siderations and progress also could 
be achieved by having Part Hi as it 
is or does it depend upon the ima
ginative way in which the Parliament 
proceeds?

Shri S. Molhan Kumaramangalam:
I have no doubt that the Constitu
tion-makers expected that the larger 
social objectives found in Part IV 
could be achieved without amending 
Part III. That is what they felt. We
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have to understand that they them
selves amended Part III which was 
the subject of controversy in Shan- 
kari Prasad’s case. There was a 
Supreme Court’s interpretation— 
there was actually no interpretation 
of the Supreme Court but the inter
pretation by the Patna and the 
Allahabad High Courts.

Shri Tenneti Viswanatham: I don’t 
think the persons amended it at that 

-time are the same now.

Shsi S. Mohan Kumaramangalam:
Though the people may be different 
then, phisically, they are the same 
people.

Shri Tenneti Viswanatham: You
were commenting that the judges and 
the lawyers are conservatives. That 
may be prior to their coming here. 
At the moment we do not depend 
upon what is written in the law. The 
judges have got to interpret as to 
what was at the back of the mind 
when the Constitution was framed. 
The judges have, after all, got to in
terpret only the existing law. And if 
we find that this is conservative, it 
is upto Parliament to change it. Why 
do you club the lawyers also with 
the judges?

Shri S. Mohan Kumaramangalam:
Because the lawyers and the judges 
to a large extent go together. You 
ask the Home Minister as to what was 
the criterion that he has in his mind 
in regard to appointment of a judge 
of the Supreme Court or the High 
Court. He has got some criteria in 
his mind ordinarily. There may be 
exceptions too—I am not going into 
that. Ordinarily, he keeps an idea in 
his mind as to who is at the top of 
the Bar whom he should recruit as 
judges. But how is it that you say 
that the judge becomes conservative?

Shri Tenneti Viswanatham: For
example, you see the Article relating 
to the appointment of the High Court 
or the Supreme Court judges. This 
might also be changed so as to suit 
the requirements of appointing the 
judges by Government.

Shri S. Mohan HtamaramangmUm?
I don’t think it is necessary to change 
the articles. I know very well. For 
instance, I was discussing that thing 
with an English Judge not very long 
ago. He was saying that the attitude 
in our country is that the judges 
should be appointed solely on non
party lines. Very leading lawyer, if 
he is appointed as a Judge, it is a 
very dangerous attitude. I said why? 
He said in all these matters, we should 
taka into consideration also the poli
tical outlook—not in terms of party 
adherence but in terms of the broad 
political outlook—of the judges who 
are to be appointed who should be 
competent lawyers so that they will 
have a progressive outlook. In fact, 
it is being done now in England 
under the Labour Government. This 
is what he claimed.

Shri Jairamdas Daulatram: He
may be a Communist

Shri S. M o t o  Kumaramangalam:
He is not a Communist. Communists 
do not come to our country.

Shri Tenneti Viswanatham: With
out any offence to our Congress 
friends, I say that your rules are 
such that they stand in the way of 
every Congressman from becoming a 
judge. You said about taking matters 
of land acquisition out of Art. 226. 
Supposing we delete Art. 32 and Art. 
226 altogether, does any harm happen 
to the Constitution?

Shri S. Mohan Kumaramangalam':
I would be against that. Even when 
I referred to that example of taking 
matters of land out of 226, I wanted 
to work out—because it is an off hand 
suggestion—some method by which 
the State cannot use its powers under 
land acquisition to harm an indivi
dual; because that also can happen 
when it is not genuine. In our desire 
to protect matters like important pro
jects, that should not take place. We 
should also not forget that we must 
be able to protect the individual. 
While taking it out of 226!, some other 
method must be found. I don’t waht-
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to go into details, but I am not for 
blanket power to the State Govern
ment to do whatever they like. They 
are bound to misuse it.

Shri TMBfrfi: Viswanatham* There 
w,as a suggestion made that the pro
viso under Art; 36ft concerns mainly 
with matters relating to the States 
and. hencê  the special safeguard and 
aU that. May I draw your attention 
cto Arts. 54 and 55 which relate to 
♦election of President; art. 78 which 
describes the extent of executive 
power of the Union, Chapter IV of 
Part V which deals with Union Judi
ciary. Therefore, no argument can 
be based on the fftct that the proviso 
deals with matters that specially 
affect the States.

Shri S. Mohan Kumaramangalam:
If the executive power of Ihe State 
is extended, that means you must 
impinge on the** executive power of 
the Union. If you extend it, it im
pinges on the executive power of the 
'State. Because Art. 32 affects also 
the States, appeals from High Courts 
go to the Supreme Court.

Shri Tenpeti. Viswawahajn: Every 
article, that way, affects every State, 
because Ihe country lives in States. 
It does not live in the Secretariat.

One more question. So far as the 
judgment of the Supreme Court is 
concerned, it does nothing practical. 
“Will you agree me if I say so? Because 
while summarising their judgment, 
they have drawn a number of conclu
sions where they say the 17th amend
ment continues to be valid, and then 
they add another clause saying any 
future constitutional amendment will 
be void. Will you agree with me 
"that a court cannot pronounce upon a 
thing which does not come up before 
it for decision?

Shri S. Mohan Kumaramangalam: 
That is the doctrine of “prospective 
over-ruling”.

Shri Tenneti Viswanatham: But
actually there was no legislation 
before them on which they could say

this is in confliet with the Constitu~ 
tion. They simply gave a general 
text-book document, saying that 
future amendment of the Constitu
tion will be invalid. Unless we see 
the wording of the amendment, we 
cannot say whether it offends the 
Constitution or not. Therefore, they 
held- that the 17th amendment conti
nues, to be in force, that all other 
actions taken prior to that continue 
to be in force and valid, but they 
declared invalid a certain thing which 
docs not exist and which was not 
before them. Therefore, I say all 
these statements are merely obiter 
dicta and we need not be worried 
about th2m.

Shri S; Mohan Kumaramangalam:
I am afraid I cannot agree with 
that. On the contrary, I think those 
statements do introduce a compli
cation and the best way to remove 
the complication would be to adopt 
this amendment.

Shri Tenneti Viswanatham:
Supposing I say that this is 
blanket ppwer with no safeguards. 
It is not only property. A few friends 
are thinking of property alone. There 
are other minority rights, there is 
right to freedom, right of association.

Shri S. Mohan Kumaramangalam:
Nobody proposes to touch them.

Shri Tenneti Vlswantttham: Suppos
ing you put me in power, I shall gag 
them.

Shri S. Mohan Kumaramangalam: I
will deal with you then.

Shri Tenneti Viswanatham: You
cannot argue with them.

Shri S. Mohan Kumaramangalam:
People will deal with them.

Shri Tenneti Viswanatham: A fear 
was expressed in the previous sittings 
that minority rights might be trampl
ed upon. It is not merely the ques
tion of property.

Shri S. Mohan Kumaramangalam: I
think that is under-estimating the 
level of consciousness of our people.
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Shri Tenneti Visawanatham: When 

I question about Parliament, we refer 
to the people. When 1 talk about 
people, we refer to Parliament.

Shri S* Mohan Kumaramangalam: I
think, you cannot separate the two.

Shri Tenneti Viswanatham: There
fore, the argument advanced was the 
people while giving certain powers to 
Parliament, reserved for themselves 
certain rights which are not to be 
touched by the Parliament. That is 
what the witnesses who preceded vou 
said. They gave Parliament certain 
powers; they gave Judiciary certain 
powers; they gave the executive cer
tain powers. So far as they are con
cerned, they reserved certain rights 
ror themselves. Of course they went 
to the logical extent like Shankara- 
charya and said even the people can
not touch them. As you said they 
cannot touch them under Art 368. 
They can touch them otherwise.

Shri S. Mohan Kumaramangalam: I
don't think it is entirely wrong from 
the constitutional point of view. 
There is no constitution which has 
stood the test of time which is not 
amendable by the people.

Shri Tenneti Viswanatham: Sup
posing we say while amendabiJity is 
understandable the amendability must

have some safeguards, so that the 
rights of individual citizens are not 
trampled with easily. Just as you; 
say amendment should not be easy, I; 
also say rights of the citizens should! 
not be trampled with easily. We* 
should strike a balance.

Shri S. Mohan Kumaramangalam:
That is why two-third majority i.e. 
more than half of the members pre
sent and voting. That is more thani 
enough.

Shri Tenneti Viswanatham: From
the point of view of those who want 
safeguards, two-third majority is not 
enough. From the point of view oi 
those who want rapid social progress, 
our two-third majority is a block.

Shri S. Mohan Kumaramangalam:
That shows how right I am. It 
balances between the two.

Mr. Chairman: On behalf of the
Committee, I would like to express 
our grateful thanks to you for spar
ing some time for us. In fact we 
were for a long time after you.

Shri S. Mohan Kumaramangalam:
I thank the Committee which has 
given me this oppotunity to express 
my views.

(The witness then withdrew)

(The Committee then adjourned)
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Shri Purshottam Trikamdas, Advo
cate, New Delhi

(The witness was called in and he 
took his seat) , ■

Mr. Chairman: Many of us here
are very well acquainted with Shri 
Trikamdas who is an eminent jurist 
and who has spared some time to 
appear before the committee to help 
us in the deliberations.

Mr. Trikamdas, your evidence shall 
be treated as public and is liable to 
be published unless you specifically 
flesire that all or any part of it is to 
be treated as ev confidential. Even 
then, it is liable to be made available 
to Members of Parliament.

As you know, the majority judg- 
' ment of the Supreme Court has raised 
a good deal of controversy. Shri Nath 
Pai had thought that certain powers 
which have been taken away from 
Parliament by the judgment which 
need to be restored back to this 
sovereign body. After a good deal 
of deliberation, the Constitution was 
given shape by the founding fathers. 
The question is whether the majority 
judgment is in keeping with it and 
whether it would be right to inter
pret the Constitution in the manner 
it has been interpreted.. Would it not 
be better to take cognizance of it and 
recognise that Parliament is supreme 
in its own sphere and it is not within 
the purview of the judiciary to lay 
down the law? They can interpret it 
and we submit to their interpretation. 
But when they exceed the sphere 
that has been carved oijt for their 
functioning within the framework of 
the Constitution, what is to be done? 
Since you are an eminent jurist not 
only in India but in the international 
sphere, we would like to know your

views. We have gone through your 
memorandum. If you want to eluci
date it, you may briefly do so.

Shri Purshottam Trikamdas: I
would like to point out what Mr. 
Justice Hidayatulla has pointed out 
in his judgment—that is the only 
judgment which has taken note of it 
—that at the time when the Constitu
tion, particularly the fundamental 
rights, were being drafted, the Unit
ed Nations was also framing what is 
known as the Universal 'Declaration 
of Human Rights. I do not know if 
the draft fundamental rights were 
ready on the 10th December 1948 and 
whether the draft of Universal Dec
laration was . available to the framers 
of the fundamental rights. But it is 
possible that the framers had that be
fore them. The Universal Declara
tion of Human Rights contains three 
things—one is the inalienable right of 
the individual, the other is the poli
tical rights and the third are the 
social economic rights. The inalien
able rights are provided in Part IIP 
of our Constitution. The social and 
economic rights are to be found in 
Part IV Directive Principles of State 
Policy, because they cannot be imme
diately implemented. The UN also 
has pointed otft at that tinfe that in 
border to make the fundamental rights 
effective, there must be an effective 
remedy in courts. That is in article 
35. Only last year, in December 66, 
the UN have taken a further step in 
the two convenants which they have 
opened for signature now.

The two covenants between them 
•covered the two aspects, namely, the 
individual and political rights and the 
ŝocial and economic rights. If you 

will look at my memorandum, para
graph (7) on page (2)' youi will find
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u what, they have done. I have said 

there:
“On December 16, 1966, the

General Assembly of the United 
Nations adopted two Covenants, 
which have been opened far acces
sion by various governments. 
These two Covenants are: Cove
nant on civil and political rights 
and a Covenant on social and 

„ cultural rights. The Covenant on 
civil and political rights contains 
the rights enumerated in Part III 
of the Constitution. This shows 
that the United Nations is of the 
view that the time has now come 
when states should provide the 
guarantees similar to those in 
Part III of the Constitution. Sub
Article 2 of Article 2 of that 
covenant wants states to adopt 
such legislative or other measures 
as may be necessary to give effect 
to the rights recognised in that 
Convention. And Sub-Article 3 
of Article 2 also requires that an 
effecitve remedy against any 
violation of the provisions of the 
Covenant should be provided. 
This is similar to Article 32 of 
our Constitution.”

Therefore, my submission is that 
instead of looking at it from a purely 
technical point of view, we must con
sider that the Constitution is a 
fundamental document, an organic 
document so far as India is concern
ed- It is no use trying to be very 
technical or mechanical about it and 
saying, look at this article 368 on the 
one side and article 13(2) on the 
other. Let us reconcile i l. I can re
concile it without any difficulty. 
Article 368 merely lays down the 
procedure for amendment of the 
Constitution. It is not unknown that 
although a Constitution can be amend
ed the Consti’ution it**?lf can provide 
that certcin parts of the Constitution 
shall be sacrosanct. Take the Japa
nese Constitution. There ar.e two 
articles in the Japanese Constitution. 
y*e is article 11 which says that 
un4$mental rights are eternal and

inviolable. Then comes article 96* 
which deals with amendments in very 
general terms and article 97 says that 
fundamental rights are to be held in
violable at all times. Therefore, the 
question is a * fundamental question 
which Parliament has got to consider. 
Are we going to be a democratic 
State and, therefore, are we going to 
guarantee individual freedoms or do 
We want to open’ the floodga es to 
those who do not believe in indivi
dual freedoms so that they can abro
gate fundamental rights and article 
32 at one stroke of the pen by amend
ing article 368—first part? That is 
the main question. I think that if 
we were going towards a totalitarian 
ideology then my hon. friend, Shri 
Nath Pai's amendment may serve the 
purpose but not as the Constitution 
or the spirit of the Constitution 
stands. These are the preliminary 
remarks that I would like to make.

Mr. Chairman: You mentioned the 
Japanese Constitution and said that 
they have made the fundamental 
rights almost a sort of permanent 
charter not to be tempered with or 
touched. But in our Constitution, as 
& has been interpreted by our jurists 
like the Advocate-General of Bombay 
and very recently by Mr. Austin' 
Greenwood after a very thorough 
study, if I liave understood him cor
rectly, our Constitution-makers in 
order to stabilise democracy in this 
country have taken into consideration 
the social and economic conditions 
and made provisions "to bring about 
a social change through the instru
ment of Parliament in such a manner * 
that democracy would be stabilised.
So what I feel is, your fears might be 
genuine, but to say or allege that the 
attempt to amend the Constitution in 
view of the recent judgment is a path 
to totalitarianism . . .

Shri Purshftttam Trlkamdas: I did* 
not say 'path to totalitarianism'; I 
said that it will open the floocteatek.

Mr. Chairman: That is interpreta
tion of law in a vacuum. Recently I 
have come across a very good lecture



188

l)y Mr. Phillips Frankfurt. There he 
has stated that you cannot interpret 
law in a vacuum. Keeping that 
experienced jurist’s view in mind I 
feel that we must consider the 
problem not with some sense of 
fear that this might lead to totali
tarianism. Secondly, keeping in view 

. the conflict that have arisen regard
ing fundamental rights, regarding 
property particularly landed proper
ty and compensation, and the tension 
that has been generated by our judi- 

' ciary, perhaps unwittingly, between 
the sovereign body—we consider it 
sovereign—of Parliament and the 
judiciary, would it not be proper now 
to amend the Constitution in such a 
manner that article 368, where it has 
been inferred that it is only a proce

dural section and it does not confer 
any right, is made more effective. 
You have referred to the Human 
Rights Commission. It is a sort of a 
body which is trying to reach some 
sort of a consensus regarding human 
rights. It is a good effort. But there 
are sovereign bodies meeting to
gether and they are looking at the 
problem that every member is a 
sovereign entity. Here within our 
sovereign sphere we consider this 
problem. That distinction must be 
borne in mind.

Shri Purshottam Trikamdas: You
have raised very many questions and 

J will try to answer as much as I 
remember. You talked about sovere
ign body. Parliament is sovereign 
within its own sphere and no more. 
It is a creature of the Constitution 
but over and over again it has been 
said that Parliament is sovereign. At 
the time of question of privilege it 

‘ was said so. But the right of indivi
dual is also sovereign in a sense and 
the Constitution itself provided that 
Parliament would be sovereign with
in certain limits. Therefore, there is 
no con "radiction. In every federal 
constitution sovereignty is distributed 
between various bodies. Our Parlia
ment is not sovereign and while we 
talk about sovereign within its own 
sphere—it is a legal phrase I am well 
.aware—it does not mean it is a sove

reign body as the British Parliament, 
for example. Take the American 
Cons.itution. The Central Govern
ment, the Senate and the Congress 
are not sovereign bodies. They have 
got certain limits imposed on them 
right from the beginning. That is 
my view—I do not say that it should 
be accepted by everybody.

So far as the United Nations is con
cerned, it has gone very much beyond 
by adopting unanimously these two 
covenants. They are open for 
signature. Therefore, whatever was 
being considered is now in a &nal 
shape. They want all members to 
adhere to it. Supposing India signs 
one of these covenants or both—we 
have nothing to fear in signing both— 
under the covenant we are bound to 
adopt a legislation to give effect to it 
and to give effect to it along with a 
provision like article 32 which we 
have in our Constitution. Otherwise 
it is meaningless.

Shri Nath Pai: I am a member of
that Commission. T îere is no en
forceability about those rights. Even 
Portugal can sign it. That analogy is 
very misleading. Our rights are en
forceable by the Supreme Court.

Shri Purshottam Trikamdas: I am
not referring to the general discus
sion going on in the United 
Nations. Here are these two Co
venants adopted last year unanimous
ly. Of course, there >is no outside 
body to enforce them. The countries 
which sign them would be bound to 
have legislation in their own coun
tries to give effect to the Government. 
When a country adheres to a Co
venant which many other countries 
sign it has got to give effect to t̂ in 
that country. It is not that the United 
Nations has provided the machinery. 
It has not yet provided the machinery 
of enforceablity. In this connection, 
I may point out the trend in the 
world. The Council of Europe has also, 
got a Convention of Human Right3. 
They have got a court of Human 
Rights. Those countries which signed 
the treaty of Rome in 1950 and which
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adhere to the Coveaent on Human 
Rights are bound to permit their own 
ttiiizenf, after they have exhausted re
medies in their own courts, to go to 
the European commission of Human 
Rights. This is the trend also in 
South American and Central Ameri
can countries. They are also framing 
this kind of Covenants on the model 
erf, the Coundl of Europe. We are 
now wanting to go back.

In this conection I may point out 
what are the human rights that are 
to be provided. Article 31 may be 
controversial, but we are not . yet a 
country in which no private property 
*if any kind or sort is to be permitted. 
Article 31 a8 amended stands even 
after the judgment. Article 31 fA) 
and 31(B) is there. All that has been 
included in the Ninth Schedule is al
ready there. Therefore, there is no 
such impediment today regarding pro
perty rights. It can also be watered 
down, and even article 19 says that 
reasonable restrictions on these rights 
?an be imposed. The Supreme Court 
aas in the past upheld even under 
article 19 many of the restrictions 
imposed on property rights. To say 
that in socialist countries there are no 
property rights is pot correct. If you 
took at the constitutions of socialist 
countries, equal to Communist coun
tries, even there they can own their 
own property, own houses and various 
other amenities. Let us not be holl
er than thou. Let us take the funda
mental rights as they are. Which 
fundamental right has been objection
able? If fundamental rights are 
general statements regarding protec
tion of individual freedom and article 
32 protects it, where is the need to 
say that the Supreme Court in in
terpreting the Constitution has done 
something which is violently opposed 

the spirit of the Constitution?

Shri Triloki Singh: Article 368 
lays down amendment o ' the Consti
tution. There it is said "amend
ment of this Constitution9*. Don't 
vou think the word “this" is relevant 
when it applies to the entire ConstJ- 
244(E) LS—

tutlon or does it exclude Part IQ at 
the Constitution?

Shri Purshottam Trikamdas: If
article 13(2) had n°t been there; 
which lays down the limitation on the 
right of amendment so far as Part III 
Is concerned, then what you are 
ing would be correct. I pointed out 
the instance of the Japanese Consti* 
tution where also the right of amend
ment is very general at the same time 
they say that “this" will not be 
touched. If you look at the Japanese 
Constitution you will find that the 
fundamental rights which they are 
provided are much wider than our 
rights. They have many more rights 
than we have; in the Japanese Cons
titution they have many more rights. 
Yet they say that they shall not be 
touched. Therefore, you have got to 
consider as to what you are dealing 
with. We are dealing with the free
dom of the individual. Of course If 
you do not believe in th»» freedom of 
the individual, if you believe that the 
individual it merely a cog in the 
wheel of the State, it is a different 
question. But, so far India is con
cerned , i do not think It has com
mitted itself to that kind of belief or 
ideology.

Let us look at the fundamental 
rights and And out what is it that we 
want to get rid of. You get rid of 
article 32 and the fundamental rights 
disappear. Now, how can a right to 
amend under article 368 get rid of 
article 32? If you get rid of article 
32, what remains of the fundamental 
rights excepling empty promises as 
are to be found in many constitutions, 
beautiful fundamental rights, but 
when it comes to a violation of the 
fundamental rights, nobody can do a 
thing about it. Do we want a cons
titution of that nature.

Shri Triloki Singh: Certainly not.

Shri Purshottam Trikamdas: If you 
want such a constitution, then, by all 
means, amend, it Apart from that, I 
do not think the amendment which is
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being suggested by my hori friend, 
Shri Nath Pai is going to servQ the 
purpose. Because, in my view, article 
368 lays down the procedure. It is 
implicit that the procedure is intended 
to cover the power. Othfewise  ̂ there 
is no point in laying down the proce
dure, if there is no power. Similar 
provisions are to be found in many 
constitutions which lay down the pro
cedure. The power is implicit.

Now, my hpn. friend, Snri Nath Pai 
warns to lmude tne two lines with 
the belief tdat it gives tne power. 
Assuming it gives the power, article 
13 (2) is still there. Unless you aay 
that a constitutional amendmen. is not 
a law, which to my mind is umenabie-^ 
although some of the learned judges 
Qi the Sup- eme Court seems to have 
held it, to my mind, it is untenable— 
and it is purely a mechanical reading 
of .he Constitution, you cannot get 
Over your difflcu \y. The Constitution, 
is an organic document, as pointed 
out by Mr. Justice Hidayatulla and 
the Chief Justice, ani you cannot 
tinker with it in this manner, a little 
word here and a little word there and 
stay “let us try to harmonise it; if we 
cannot harmonise, something which 
appears to be general should prevail” ; 
in my submission, that is not the way 
in which he Constitution has got to 
be looked at. I hope I have answered 
your question.

Shri Triloki Singh: Since your
argument is reinforced by the fact 
that article 13 (2) lays down that we 
Cannot abridge or take away the 
fundamental righ s, may I know whe
ther we an add to them? ,

Shri Pu sho'tam Trikamdas: I
would not say that. Perhaps it could 
be said that we could a^d to them, 
tax': I would not say that because 
there is very little to be added to 
our fundamental rights, to what we 
have got in the Chapter now.

Shri Nath Pai: Can we not make
it like the Japanese one, which you 
say is much more liberal? . .

Shri Parshottam Trikamdas: Then
possiibly you will have to adopt some

other procedure. I aip satisfied with 
the* fundamental rights as they are.

Shri Triloki Singh: Can we not add
to them? (

Shri Purshottam Trikamdas: That
is a possible interpretation, that you 
can add to them but you cannot take 
away from them. '

Uhri Kunte: I have only one ques
tion. You do not think that aay time 
of any occasion will arise when th^re 
would be any need to amend any part 
of Part HI of the Constitution.

Shri Parshottam Trikamdas: No,
I do not think so.

iShri S. M. Joshi: You said ihit
these are inalienable rights. True. 
Now, these inalienable rights can also 
be changed by those who have those 
rghts. For instance, the sovereignty 
wi 1 be with the people. If the peo
ple tomorrow wan to change them, 
as you have yourself stated just now, 
we will have to follow same other 
procedure. Now, assuming that we 
pa£3 an amendment here in Parlia
ment, according to the present restric
tions and conditions, saying that 
whenever we make an amendment to 
Chapter III, after passing *that amend
ment here it should be ratified 
ihrough a system of referendum by 
vhe people in the country as a whole, 
will i hat do?

Shri Purshottam Trikamdas: That
will not do, if you merely amend arti
er  36S, a3 it stands. For that some 
other procedure may have to be 
fol owed,, as pointed out by the 
Supreme Cour;, although I do not 
agree with them that under entry 97 
of the Union List you have got to pais 
a law or convene a Constituent Assem
bly. I do not agree with that proce
dure, because these right* are not to 
be tinkered with. If I may fcoint out, 
the fundamental rights should not be 
left to the srweet witt ,of the majority, 
as provided! in the fî st part of article 
368. It cannot possibly be left to 
them. I do not understand this heat
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Which it being engendered in this 
matter. So far as the fundamental 
rights are concerned, what is it thjat 
you are objecting to in those funda
mental rights, because nq fundamen
tal right is absolute and it cannot be. 
Therefore, article 19 has provided res
trictions which can be imposed. But, 
ultimately, the judges must be the 
guardians, of the Cons itution* In 
Ipdia the .guardians of the Constitu
tion are the courts. You get rid 
the courts and you get rid of demo* 
cracy at the same ime. Then the 
courts will become handmaiden of the 
$tate. I do not think or accept that 
me Constitu ion ever visualized that 
tind of a state in India.

Let us look at the fundamental

Sghtfc. Article 14 says: no discrimi
nation. D6 you want to bring in dis* 

Crimination. Articles 15, 16 and 
cithers refer to the rights of minori
ties and religious rights. Which is it 
that is found to be objectionable? 
Purely theoretically you may gay:

Ies if we want to amend it, we must 
iave the power. Well, the Const!* 

tUtion has not given that power to 
you; that is all I can say. And by 
ihis kind of amendment which my 
friend, Shri Nath Pai, has suggested,
I doubt whether Parliament will get 
that power, 8o long as article 13(2) 
fpmains,

Shri Rameshwar Rao: I would like 
Shri Trikamdas to tell us whe her the 
whole concept of a written Constitu
tion and all the provisions of the 
fundamental rights are not really an 
attempt to protect the minorities and 
iio!; necessarily to arm the majority 
to do what they like. Though the 
normal process of constitutional atn- 
^ndment gives the power to the majo
rity, the whole concept of the funda
mental right is to protect the mino- 
ji  y against the will of the majo
rity. * ’

Shri Purshottom Trikamdas: Even 
i f  m inority o f one w ill  be protected 
tlhder article* 19 and a rtic le  14. If you 
**t rid of article 14, we w ill have 

procedure* for trying Mr. X and 
another for tryin g Mr. Purshotham .

That is possible. 1 do not like to visua
lise that such a possibility can exist ia 
this country. t

Shri K. Chandrasekharan: Do you
make a distinction between a letgisla- 
tive law and a constitutional' law?

Shri Purshottam Trlkamdas: t
1 make no distinction. You can call it 
a constitutional amendment. But it fc 
still a law which Parliament has b4tin 
given power under article 368 to pfcss. 
Therefore, I do not make that distinc
tion which is sought to be made. < ?

Shri K. Chandrasekharan: So ac
cording to you, after the Constitution; 
there is nobody in the country which 
can exercise unlimited sovereign 
powers.

Shri Pursho tam Trlkakndas: 
That is so; that is obvious in a federal 
Constitution. I might draw your at
tention to this that if you get rid of 
protection of the fundamental rights 
under article 13(2), then if somebody 
who wants to take, over the country by 
purely legal means, by majority, in 
Parliament, like Hitler, it will be very 
easy for him to say, “What does it 
matter? No fundamental rights. I 
will get rid of even the promise whieh 
is found to be there ” If you inter
pret that article 368 gives power to 
get rid of fundamental rights, you will 
make it easy for a person like thflt 
to take over the power in this coun
try.

Shri K. Chandrasekharan: You said 
that fundamental rights in Part UI 
may be expanded or enlarged....

Shri Pu shottam Trlkamdas: 
I did not sAy that. Somebody put it 
to me and I said it is possible; it 
could be interpreted like that. .

Shri K. Chandrasekha-an: Can I
take it that fundamental rights provi
sions in Part III of the Constitution 
Cannot be expanded or enlarged?

Shri Pu-shottam Trlkamdas: 
I did not say that either. You cannot 
take away any foundamental 
wfrich are provided by Part III. That 
is all I Mid. ' ‘

Shri * .  ChaiMlrasekharan Îs there 
any method by which fundamental
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rights in Part III can be expanded or 
enlarged?

Shri Purshottam Trikamdas:
It is possible to take article 13(2) to 
mean that you may enlarge them but 
not cut them down.

Shri K. Chandrasekharan: Can you 
suggest the machinery or the proce
dure or the method for the same, 
particularly, because you disagreed 
with the observations of the Supreme 
Court Judge in regard to the cons
titution of a Constituent Assembly?

Shri Purshottam Trikamdas: 
The Supreme Court has not definitely 
said. They have said that it is possi
ble that you coulH do it in that way.
I am not bound to agree with any 
observation which has been made by 
any Judge of the Supreme Court. It 
is my business to disagree with many 
of the judgements of the Supreme 
Court, by and large. I would say, 
certainly, Parliament should try and 
enlarge it. We all welcome it and we 
shall all go to the Supreme Court and 
argue that this is enlargement and, 
therefore, it should be permitted.

Shri K. Chandrasekharan: So, you 
think that this Parliament has got juri
sdiction or competence to enlarge 
fundamental rights.

Shri Purshottam Trikamadas: 
I only said I would welcome if Parlia
ment tried it and I would certainly 
«tand up before the Supreme Court if 
somebody wants me to do so.

Shri K* Chandrasekharan: May 1 
take it, apart from the forum' of Par
liament, you do not conceive of any 
other forum by which the fundamen
tal rights in Part in  of the Constitu
tion can be got enlarged?

Shri Purshottam Trikamdas: The
other forum w u ld  be a revolution by 
which Parliament is got rid of. That 
is the only forum.

Shri K* Chandrasekharan: As bet
ween the two, yu would certainly 
prefer Parliament.

Shri Purshottam Trikamdas: Par
liament has got its rights. I repeat, I 
do not understand why anybody 
should want to get rid of fundamen
tal rights or to amend them or to

derogate from such fundamental 
rights as we have got Today, all 
over the world, the trend is to give 
to to the people fundamental right*. 
The people in Central America and 
South America are dying to get these 
fundamental rights which we have 
got in the Constitution and article 
13(2) and we are thinking of getting 
rid of it

Shri K. Chandrasekharan: I hope 
you would agree that Parliament, as 
it is consti uted today, is more repre
sentative of the people and the coun
try than the Constituent Assembly it
self.

Shri Purshottam Trikamdas: I will
not venture any opinion on that I» 
that case, you scrap the Constitution*

Shri K. Chandrasekharan: I am
asking a question of fact We all 
know how the Constituent Assembly 
was constituted and we all know how 
Parliament is constituted. In the way 
in which these two bodies are cons
tituted, Parliament today, particular
ly with adult franchise, is certainly 
more representative of the people of 
this country. I should put it to yon 
whether it is possible to have any 
other body as more representative of 
the people of this country than Par
liament. ||

Shri Purshottam Trikamdas: If I
may say so, with utmost respect, It 
was suggested by some political par
ties—I will mention one party which 
suggested it-that the Constituion as 
framed by tne Constituent Assembly 
should be placed before Parliament 
which is elected on adult franchise 
for consideration and for ratification 
or amendment which the First Par
liament or the Government did not 
choose to do and nobody raised the 
question at that time Today, what
ever may have been the position 3D 
years ago, this Constitution has be€f* 
accepted by Parliament for all these 
years and it is too late to ask B 
question as to who is more represen
tative. Undoubtedly, Parliament 
which is elected by adult franchise 
would be more representative than 
the Constituent Assembly that we had.
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Shri K. Chandrasekharan; So far as

property righ s are concerned, there 
are legislations by the States, amend
ing legislations by the States, and 
these have all been included in the 
Ninth Schedule to the Constitution. 
Suppose a particular State wants to 
amend a particular Land Reforms Act 
and that amendment also is to be in
cluded in the Ninth Schedule. Now, 
that inclusion is possible only by 
way of a constitutional amendment. 
Will such a constitutional amend- 
meant for inclusion of a land reforms 
measure or an amending measure, 
taking it out of the purview of the 
courts, under article 13(2), be hit by 
the judgment in the Golak. Nath case?

£hri Purshottam Trikamdas: Un
doubtedly, it would. If you carry 
that argument a little fur her, you 
can put everything in the Ninth 
Schedule no law can be challenged. 
There is no difficulty about that if 
the power is there. If you look at 
article 31- A, as the definition of 
the ‘state’ is the~e, I do not 
think, as it standi, there any im
pediment in any legislature in pass
ing a law dealing with land reforms. 
But to take 200 or 500 statutes and 
put them in the N̂ nth Schedule is, 
certainly, not becoming of a great 
legislative assembly. It is certainly 
trying to get round the Constitution.

®hri EL Chandrasekharan: Many
legislations have already been includ* 
dad in the Ninth Schedule.

Shri Purshottam Trikamdas: Yes, 
because of the doctrine which, very 
rightly, was adop ed by the majority 
in the Supreme Court that . things 
have happened, ti4les have passed, 
and we did not want to upset that, 

f But for the future, we declared, as 
the Supreme Court is entitled 
under article 141 to declare, that this 

; c«*mot be done. Technically speak- 
j ing. bo+h Mr Justice Subba Rao and 
j Mr. Justice HMsvatulla have said

Sthat they would have struck down 
•***1 the earlier amendments. But

for prac.ical reasons, they said that 
it would create a great deal of diffi
culty and perhaps chaos in titles and 
things which have been done 20 years 
ago and that it cannot be upset in this 
manner. That is the only reason why 
the doctrine of future applicability 
of the judgment, the prospective 
over-ruling, has been adopted.

Shri K. Chandrasekharan: No cove 
nant of the United Nations is justic
iable.

Shri Purshottam Trikamdas: 1
think you are mistaken. Once n 
coun.ry accepts that covenant with h 
term of that kind, you have got to 
have legislation in this country in 
conformity with that covenant. We 
have done it over and over again. 
Parliament has done it. I think there 
is an Article somewhere in the Cons
titution which says ihai we must 
give effect to treaties and interna
tional agreements and a covenant is 
nothing but an international agree
ment. As soon as you sign it, you 
must give effect to it.

Shri K. Chandrasekharan: Suppose
a par icular country does not imple
ment one or some of the human 
rights contained in the United Nations 
covenant on human rights. What can 
the United Nations do?

An hon’ble Member: You can have 
reservations in the covenant itself.

Shri Purshottam Trikamdas: Yes,
you can do it with cer ain reserva
tions. I will answer your question. 
To-day as the United Nations stands, 
they can do nothing, but, in the near 
future, they may have a court of 
human rights. They may have—-I do 
not know. For example, the CouncD 
of Eurooe was created by 17 coun
tries. They have a covenant on hu
man righ * and a court of human 
rights. All over Europe it applies.

8hrf K. Narayana Rao; The present 
Bill h*s been moved bv Mr, Nath Pai 
on bs*i* of the Judgment of the 
maioHtv that Article 368 is orooe* 
dural in character and the substan-
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live power is to be found in the resi
duary entry 97 of the Union List. I 
have the opportunity to go through 
the entire judgment and the various 
arguments both sides have tried to 
put forth. One side says that it is 
procedural while the other side fays 
that it is substantive but I find it 
rather difficult. What material diffe* 
rehce. Poes it make if Article 368 
haVe been construed one way or 
another So far as the conflict between 
13(2) and 368 is concerned? In other 
words would the decision of the 
majority or the judgment of Mr. 
Subba Kao in any way be different 
if Article 368 had been held a sub
stantive power rather than procedu
ral?

Shri Pnrshottam Trlkamdas: I en
tirely agree with you and I said that 
the substantive power of amendment 
has been implicit in Article 368 itself. 
Therefore, what Mr. Nath Pai is try
ing to do is to give the power of 
amendment and so far as 13(2) is 
concerned, it will have, in my view, 
no effect. The Supreme Court has 
tried to find the power under Art. 
245 and not under entry 97.

Shri K. Narayana Rao: You are
quite aware that when the framers 
of our Constitution have given us the 
fundamental rights, they have devia
ted from the American pattern in the 
sense that in America—you are quite 
aware of the fact—the rights have 
beeh enumerated in absolute terms, 
but the judiciary has been giving us 
certain restrictions from time to time 
consistent with the conditions and 
social changes in the given country, 
whereas, in our rights we have taken 
meticulous care not only in the enun
ciation of the right but in the regu
lation and restriction of the rights lit 
different context also. So, would 
you, in the light of the flexible nature 
of these rights and also, the permis
sible possibility of the limitations of 
these righ4s, think that it may not be 
sufficient if we leave this matter of 
rights and restrictions to the Judi
ciary to decide from time to time or 
do you agree that it is also necessary

that Parliament should also go on 
from time to time prescribing these 
rights?

Shri Pnrshottam Trlkamdas: The
rights which are (provided in Funda
mental Rights are quite flexible. 
Look at Article 19. They are not 
fcOdolute rights and Art. 31 will 
have to be read with 19 as has been 
read in the past. They are quite 
flexible. There is nothing rigid about 
it and from time to time, as the ideas 
change, what is a reasonable restric
tion and what is not, will also change 
so far as the courts are concerned 
We do not have courts which stick to 
something which was decided 300 
years ago. That theory has been 
given up even in a country like 
England where they used to stick to 
precedents. Only recently, the Lord 
Chancellor, Lord Gardner, said that 
taking a very rigid view of a decision 
which might have been rendered 150 
years ago was not correct. There
fore, the rights are absolutely flexi
ble, but let the rights remain and 
you can have the restrictions flexlv 
ble.

1 do not know much about the 
American Constitution. I have gdt 
sdme vague ideas and I do not lilpe td 
venture an opinion on the American 
Constitution.

Shri K. Narayana Bao: Of ©ours* 
when I say that, I have in mind the 
New Deal legislation of President 
Roosevelt. When he brought out the, 
New Deal legislation, the Court at, 
that time, conditioned as it was by the 
then thinking, was reluctant to go all 
the way to accede to—I would n6t 
say legislative encroachment—the 
legislative programme. Then h* 
tried the package deal and tried to 
bring in as many Judges as possible, 
but he could not succeed.........

Shri pnrshottam Trlkamdas:----
which was not done in fact.

Slrf K* Narayana Rao: He could 
not have done, but later on, that very 
Court, seeing the mood of the nation#
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because, after all Judges, as you know, 
are also a part of the society and 
though they lag behind the time, they 
also , reflect and adjust themselves 
with the courrent thinking of the 
society, accepted it and had given an 
interpretation which is in consonance 
with the society thinking, so, in the 
light of that experience, do you agree 
that if we leave this matter entirely 
to the judiciary, it can adjust itself 
with the socio-political developments 
that may take place in thi$ country 
from time to time?

Shri Purshottam Trikamdas: I en
tirely agree, and, as a matter of fact, 
the Supreme Court and the other 
courts have been adjusting themselves 
to the changing circumstance? in this 
country. They have got to. But 
Parliament has got to pass laws which 
are understandable. If they are not 
understandable, what can a Judge do 
except to interpret it according to his 
judgment of the intention of the legis
lators? With great respect to the 
legislatures of some States I found 
that it was impossible to understand 
what exactly the legislature had 
meant, but we try to give some mean
ing to it with due respect to the legis
lature.

Mr. Chairman: The Supreme Court 
of the United States initially adopted 
a very rigid attitude to the New Deal 
programme of President Roosevelt and 
you know Roosevelt had to give a 
very sharp warning aeainst constitut
ing itself as a Third Chamber and 
then they modified their stand. So 
Judges also sometimes need such 
warning.

Shri Purshottam Trikamdas: I do
not think the Judges need a warning 
whatever might have been the position 
in the United States.

Shr| K. Naravan* Rao: Pandltji
also said the same thing in the Parlia
ment

Shri Purshottam Trikamdas: We
hav*» got a written Constitution and 
in interpreting a' law. the Judges al
ways adopted this thing that every

law has g?t to be tested by three tests: 
(1) whether it is within the Constitu
tion, (2) whether it is within the 
legislative competence of a particular 
legislature and (3) whether it con
flicts with any of the fundamental 
rights and, therefore, Art. 13(2) will 
come in. These are the tests which 
the courts have applied and if the 
legislation is within the competence 
and not opposed to the fundamental 
rights and not opposed to the Consti
tution, the Judiciary has always up
held that law. In fact, the Judiciary 
goes out of its way to see whether 
they can uphold a law rather than 
strike it down. Over and over again 
the attitude of the Judiciary, at least 
in the Supreme Court, is that they try 
to uphold the law if possibly they 
can, and only if not, they strike it 
down. It is not that the Judiciary is 
assuming to itself the powers of a 
third Chamber,

Shri Knnta: Do you agree that the 
courts can enter into the field of 
amending the law by constructive 
legislation as a result of their 
judgment?

Shri Purshottam Trikamdas: If you 1
would kindly look at article 141. you 
will see that the effect of a judgment 
is that the law as interpreted by the 
Supreme Court is the law of the land ' 
so it ii everywhere. Where the 
courts have been set up and there is • 
legislature, ultimately who is to decide 
what tbe legislature meant? There
fore, so long as the judgment stands* 
that is the law of the land.

Shri Kunte: I accept the position. J 
My only question was this. Would it 
not lead to a constructive amendment 
because the judgments have taken * " 
different vi*»w under the impact of the ' 
socio-economic conditions?

Shri Pnrahottam Trikamdas: You
can call *t anything. I am
talking in le**1 terms. Also, talking
as a constitutional lawyer, I would 
say that power has got to be given • 
to throe fudges. And we have got
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in many Constitutions, the court 
decides and the legislature amends. If 
you have got the power, by all means 
amend. 1 am not one of those who 
say that you should never amend the. 
law because the courts have decided 
in a particular way. It has been 
done over and over again and nobody 
objects to that.

Shri K. Chandrasekharan: I think 
some distinction will have to be made 
between law which you referred to, 
the law binding on all courts and the 
law of the land as stated in article 
141. Article 141 states that the law 
declared by the Supreme Couit shall 
be binding on all courts in the 
country. I think distinction which is 
toe but appreciable has got to be 
made between that wording and law 
of the land which you have referred 
to.

Shri Parshottam Trikamdas: The
law of the land would be made by the 
legislatures, and in a Constitution like 
ours, by the various State legislatures 
and not merely by the Central legis
lature. Supposing, however, that 
Parliament passes a law which is be* 
yond its competence, then it is for 
the Sup eme Court to say that that 
law is beyond its competence. Sup
posing in the Union List or the Con
current List the power is not there 
but Parliament says that it is 
sovereign and it will pass that law, 
the Supreme Court and in fact any 
High Court can say that that is not 
the law ai all and that was usurpation 
of powers which Parliament did not 
possess.

Shri Nath Pai: First of all, I should 
like to thank the distinguished witness 
off today, who in spite of his many 
preoccupations and indifferent health, 
has, because of his possionate con* 
victions, volunteered to come and give 
us the benefit of his views. I have 
▼ery carefully considered his memo
randum, as I am sure the other 
•fembe-j have done. I had the fur
ther benefit of hearing Shri Pur

shottam! at his residence telling me 
how deeply he disagreed. So, all the 
while, I was very eager to hear him 
tesiify beiore us. But may I submit 
to Siiri Purushottam that whereas one 
can very inuch respect some oi the 
apprehensions which he has expressed 
as being legitimate in a man who has 
been so deeply concerned with free
dom in this country as elsewhere, I 
am afraid that some of the premises 
on which he proceeds are fallacious 
and, therefore, he reaches wrong and 
untenable conclusions? I would n.t bt 
so presumptuous as to enter a caveat 
with him on the many subtle points 
of law, because I have all respect for 
his great legal acumen and scholar
ship.

But respecting his supremacy and 
sove eignty in the field in which hr 
has specialised al his life, in the first 
place, may I tell him that it is a little 
difficult for me to appreciate some of 
the things which he has stated, though 
I am prepared to agree to share his 
anxiety that nothing should be don* 
by us wittingly or unwittingly which 
may be a handle to those who do not 
share our faith in individual liberty?
I am afraid I am not able to appre
ciate some of the phrases and 
sentences which he has used such as 
that we are trying to get rid of fun
damental rights which the councils ol 
Europ* Latin America. Western 
Eu ope etc. are trying to give to their 
peoole. I do not know how he ha* 
reached this conclusion that any such 
effort is afoot. But I leave it at that. 
This i? perhaps expression of an 
anxVty by a person who is worried.

Put T would like to a9k him ow  
thin?. 19 judges of the Supreme 
Court hnve given their opinion on 
thi* ^sue. Of these. 12 have 
held th t̂ Parliament has c'vnnet^nce 
to modifv or amend Part TIT and the 
fundamental rights incorporated In 
th»t inrt. He has chosen all the 
wh*l* to that if Parliament and 
th* nolitidans are jrfven this power, 
it will mean opening the flood-gates 
of a totalitarian regime in this coun
try.......
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fihrt Farsbottam Trlkamdas: I did
oat use those phrases; I am sorry.

ShHNath Pai: I have carefully 
noted bis wo:ds. He has used the 
words ‘flood-gates.’

Shri Pnrshottam Trlkamdas: Yes, I
had used those words afterwards.

Shri Nath Pal: He has stated that 
if Sh;i Nath Pai’s amendment is car
ried out, we shall be opening the 
flood-gates of a totalitarian regime and 
so on. That was the tin*e at which 
the chairman also had asked you a 
question. If he did not mean that 
really. I would not try to pin him 
down to that, because I have too great 
a rega d for him. But is he suggest
ing that it is an irresponsible legis
lature or that Parliament consists of 
some new juvenile elements that 
are trying to do such a thing? We. 
have men of the maturity of Justice 
Kania, Justice Gajendragadkar, 
Justice Bachawat etc. He hag never 
quoted any of them. This matter was 
not agitated once but thrice; once 
there was a unanimous judgment, on 
the second occasion it was given by 
a preponderant majority, and on the 
third occasion, these judges were five 
against six. So, 12 judges as against 
seven have held this. Do these judges 
not feel concerned about the conti
nuance of fundamental rights and the 
continuance of the independence of 
the judiciary and the right of the 
individual to appeal to them? When 
it is 12 again >t 7, is it something so 
simple as the witness is trying to 
make out that we have been impatient 
and all that?

8hrl Pu shot'am Trlkamdas: This
hapr>en* over and ov<»r again in courts. 
I remember a decision in England 
against which T fought, and I wanted 
the decision of the one judge who 
agreed with the lower court. In all 
they were six. In tue House of Lords, 
four judfifes held the other way, but 
that the law. After al! there is a 
way of looking at it. If I may point 
out. in the «?e<!onH ludrment. a caveat 
was entered by Mr. Justice Mudhol- 
kar, Mr. Justice Hidayatullah. There

fore, it is not something new. Many 
Of us were feeling it. But so far as 
the Supreme Court is concerned, we 
can only deal with the problem when 
it arises, whatever our private view 
may be. Therefore, taking numbers 
is of no use.

Shri Nath Pai: It is not, ordinary 
numbers, but if refers to judges of 
the Supreme Court.

Shri Pnrshottam Trlkamdas: Even 
in regard to judges, taking numbers is 
of no use. In the House of Lords, in 
which there were five judges, one 
held one way and four held the other 
way. In the court of appeal, the num
ber was 3 and originally 2 had held 
to the contrary. So, there were 6 
against 4, and yet the decision of the 
House of Lo *ds which I believe was 
right, though I argued against it, stood. 
Therefore, we must not be mechani
cal like a judge who said for instance 
that if two witnesses say a thing it 
must be believed and if three say it 
must be absolute gospel truth. There 
was a judge who used 10 deal with 
cases in that manner. So, we have 
got to look at things not in a purely 
mechanical way.

In the second case, if I may point 
out, some points were not argued, as 
has been pointed out by Mr. Justice 
Hidayatullah. The Supreme Court or
dinarily does not deal with points 
which a 'e not argued or in regard to 
which people say that they concede 
them, which may or may not be right. 
Personally, I think that the Supreme 
Court should not permit that kind of 
thing on questions relating to the Con
stitution. But that is how the deci
sions are rendered. This is the ftr#t 
time, if I may say so, when the ques
tion has been argued at great length 
by various lawers. The full court was 
sitting and there they had the bene
fit of those arguments. On that, the 
maiority came to this conclusion with 
which I say I am in agreement There
fore, the argument of number* is no 
good.
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Shri Nath Pal: Ultimately, you will 

realise that this is a question of pre
ference. We have a variety of emi
nent jurists giving their opinion in 
one way, some other body giving its 
opinion in another way. So it is a 
question of one not being better than 
the other, but of preference.

Shri Purshottam Trikamdas: No.

Shri Nath Pai: How? You men* 
tioned six against five.

Shri Purshottam Trikamdas: It has
been my view long before this judg
ment. I am merely reiterating to? 
view.

8hr| Nath Pal: That is true. I have 
heard very many seriou* things. You 
must allow me to deal with the 
‘floodgates’ and all that. It will be 
noticed that art. 368 does not mention 
fundamental rights. The Constitu
tion which you, rightly I thnk, pra
ised very highly has been very cau
tious, very prudent and full of fore- 
gight. If they wanted to exclude 
fundamental rights from the ambit 
oi 368, would the constitution-makers, 
have failed to state it categorically?

Shri Purshottam Trikamdas: . Be
cause they are provided for in 13(2)*

Shri Nath Pair It will be noticed 
that art. 868 does n o t mention funda* 
mental rights. The proviso to that 
article deals with matters pertaining 
to States and therefore require ratifi
cation by them. That is the only pro
viso. If the constitution-makers
wanted to see that the articles in Psrt 
HI are excluded from the scope of 
this, would they not have taken the 
ordinary precaution of adding a pro
viso to 368?

Shri Purshottam Trikamdas: So far
as 368 is concerned, if you look at the 
proviso, it deals with various matters 
which are concerned with the States* 
the* President’s election and ao on 
and so fo r th . It  would have been the 
easiest thing for the constitution- 
makers to see that fundamental rights.

notwithstanding anything, can be 
amended here. But apart from that, 
personally I think it would be vez$ 
surprising, when you deal with com
paratively small things where you say 
that where the States are concerned 
the procedure laid down in the pro
viso must be followed, to say that fun* 
damental rights, which concern every 
individual in this country, can be 
amended at the sweet will of the ma
jority in Parliament which, after all, 
is the central legislature. Here indi
viduals are concerned and States art 
concerned and that is why if you look 
at it dispassionately, art. 13(2) is deli
berately there saying, any law which 
is contrary to art. 13(2) is void; that 
is the only way in which you can 
safeguard fundamental rights—there 
is no other way.

Shri Nath Pai: Shri Triloki Singh 
has drawn your attention to the lan
guage of 368. The words are ‘Any
amendment of this Constitution.......
which, I think, if languages has any 
meaning, means any part of this Con
stitution. I know you hold vetry strong 
views on the question, but I do submit* 
to you that had they wanted that Part
III should be excluded, they would 
have taken c a r e  to say so in 368. It 
i$ not a question of the legislature 
abrogating to itself the right to 
amend. But among jurists themselves 
there are two schools of thought about 
the meaning of constituent law and 
legislative law. This has been a divi
sion of opinion not introduced by the 
legislature but by the judges. This 
distinction between law and constitu
ent law is not something which we are 
trying to draw, but this school of 
difference has been created by learn
ed judges and jurists.

Shri Purshottam Trikamdas: I agree, 
so far as floodgates’ is concerned. 1 
would like you to consider this dis- 
passionatey. By your amendment vou 
claim to give powers which the Sup
reme Court has said is to be found 
semewhe^e else. They said this 1* 
only a procedure. Assuming you give 
the power . ..«
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Shu Nath Pais You will give me 

tide fundamental right of disagreeing 
with you, with anybody else Or with 
the Supreme Cou.t.

Shri Purshottam Trikamdas: As I 
waj saying, by your amendment you 
are giving that power under that arti
cle to amend any provision of the 
Constitution. Taking that power, to
morrow a majority in Parliament 
under 368 says *we will get rid of 32,
14, 19/ You are giving that power for 
a bare majority without consulting 
even the States, leave aside the peo
ple, leave aside referendum. You are 
giving that tremendous power and 
leaving it to the whim of the govern
ment for the time being to tinker 
with the rights which, as you yourself 
have said, the individual Should have, 
the protection of certain rights. All 
that I am saying is that you are giv
ing power and that is what I meant 
by ‘floodgates*, nothing more.

Shri Nath Pal: May I draw your 
attention to art. 124 which says that 
there shall be a Supreme Court of 
India? This is not in Part HI. Don’t v 
you think the existence of an inde
pendent judiciary is a pivotal point 
in a democracy? Just because this 
article is not entrenched, is it any the 
less Important than the articles in
Part III, T mean the continu
es the articles incorporated in
Part III. I mean the continu
ed existence of the Supreme Court of 
India. But it is not in Part III. Is this 
not a very vital thing, the pivotal pil
lar of or whole structure of demo
cracy. Yet it is not in Part III.

Shri Purshottam Trikamdas: Look 
at 32.

Shri Nath Pai: If we abolish the
Supreme Court, you can take re
course to it.

Shri Parshottam Trikamdas: So long 
as 32 ig there you wM not be tfble to 
abolish the Supreme Court.

Shri Nath Pair I do not know about 
*hat

Shri Parshottam Trikamdas: To abo
lish the Cou*t and then to approach

* it will be a contradiction in terms.

Shri Nath Pai: My only point 16 
that rights which are as vital as 
those in Part III are there in other 
parts of the Constitution and are not 
incorporated in Part III. They ari 
not at the mercy of anybody.

Shri Parshottam Trikamdas: I am
sorry you are misunderstanding it 
Every part of the Constitution would 
be sacrosanct, and there are many im
portant things in the Constitution. 
For example, Parliament. But the fun
damental rights provided in the Con« 
stitution are the inalienable rights of 
the individual. They have been pro* 
vided in Part III and no more. As re
gards the rest, I take it that no per
son in his senses will say *we will abo
lish Parliament tomorrow because 
we have got the right to do so under 
388.' No person would say V e will 
abolish all the courts’ excepting by re
volution. Therefore, I am only prO* 
tecting the rights of the individual 
which should be protected and which 
should be in great danger if you take 
away the protection afforded to the 
individual and the minorities as Raja 
Ramerwar Rao has pointed out Yoti 
cannot so easily get rid of the Sup
reme Court and High Courts. There 
is some provision.

Shri S. ML Joshi: If Shri Nath Pai 
can abolish the Supreme Court under 
article 368, it means he has brought 
about a constitutional revolution! (

Shri Parshottam Trikamdas: That is 
so. You will not be elected again to 
Parliament No Parliament will be 
elected if they abolish the Supreme 
Court or try to abolish Parliament

Shri Nath Pai: I am grateful to you 
tot spying that because it brought me 
to the point which I have in mind that 
the ultimate sanction of the represen
tatives of the people is not a body 
of learned Judges, but the conscious
ness of the people. Written Constitu
tions have never given freedom to
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the people unless already those free
doms had become part and parcel of 
the life of the people. So, even where 
there is no Constitution giving free
dom, people enjoy freedom, and even 
where the e are written Constitu
tions, people not being mature enough 
do not enjoy them. Ultimately, the 
determining factor therefore is the 
consciousness of the people of India. 
This is what you said?

Shri Purshottam Trlkamdas: I will 
add one word to that, that today so 
far our Constitution is concerned, it . 
has guaranteed certain rights to the 
individual. Do you want them to be 
removed by an amendment of part
(1) of article 368, because the States 
are concerned, every individual is con
cerned. I am not talking of this 
Parliament. I am not interested in 
this Parliament. I am looking to the 
future, 10, 15, 20 years ahead. Do you 
want in a paradise where there are 
no individual rights? You want to 
give power to Parliament, some Par
liament, may not be this Parliament.
I do not expect that this Parliament 
will tinker with it except in respect 
of property rights, although I think 
that under article 31A as it stands 
you can do anything so far as property 
rights are concerned.

Shrf Nath Pal: I want Mr* Mulla’s 
assistance on a point. Mr. Justice 
Wanchoo in a recent case, the details 
of which the Secretariat should have 
got for us by now, has indicated that 
there is fresh thinking on the part of 
the highest authority already on the 
points decided in Golaknath’s case. 
Is that not so?

Shri A. N. Mulla: In a Tecent de
cision they have certainly made a 
point that “law’* under article 13 (2) 
does not cover all laws, and that the 
laws made under the emergency by 
the President are not to be included 
In those laws which are to be cover
ed by article 13 (2).

Shri Pnrshottam Trlkamdas: That is 
because of articles 358 and 359* noth
ing else. Under article 19 freedom fe 
suspended, it is because of that,

Shri S» M. Joshi: That we
are living in a paradise for the last 
five years without any fundamental 
rights.

Shri Pnrshottam TJkamdas: Only 
article 19 has been suspended, bnt 
article 14 remains.

Shri S. M. Joshi: But article 19 is 
the main thing.

Shri Pnrshottam Trlkamdas: We are
living unfortunately in that paradise, 
and many things have been done 
which should never have been done.

Shr| Nath Pai: Should the Consti
tution of India therefore go on change 
ing according to who at any time 
happens to be the Chief Justice and 
constitutes the majority in the Sup
reme Court?

Shri Pnrshottam Trlkamdas: Should 
the Constitution of India keep on 
changing because the majority at the 
Centre keeps on changing? That is 
what you have got to consider. I beg 
of you to look at it from that point 
of view.

Shri Nath Pal: I very much respect 
the right of the Supreme Court, and 
I do hold that the Sun^eme Court, and 
supreme in the matter of interpreta
tion, but the question Mr. Kunte ask
ed and was reiterated by Mr. Chand
rasekharan, is my final question to 
you. Whereas judicial interpretation 
sometimes may be coming to a point 
where it appears to be an amend
ment, should any court undertake 
the responsibility of legislation on It
self?

Shri Purshottam Trlkamdas: Let us
not mix up amendments to the Cons
titution and amendments to the fun- 
damersal rights. You can amend any 
part of the Constitution under article 
368 and the proviso if it is necessary, 
nobody Is stopping you from that, but 
the Constitution itself lays down a 
ban on touching the rights which do 

.V not harm anybody.
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Shri Nath Pai: There is a ban ac

cording to some Judges of India.

Shri ForAottam Trikamdas: Perfec
tly true. That is my view that there 
is a ban, and I think it fa a good ben 
which the Constitution has imposed.

Shri Nath Pai: Do you agree that 
upto the 27th February, 1967 the Cons* 
titutioa of India as we understood it 
and as this understanding was con* 
firmed by the Supreme Couirt was one 
thing, and the Constitution of India 
as from the 27th February, 1967, t,e. 
after the judgment in GolaknathV 
case is a different thing?

Shri Purshottam Trikamdas: Yes, it 
has been properly interpreted. It may 
take years for a proper interpreta
tion.

Shri Nath Pai: That means thf 
Constitution has been, by a process 
of judicial interpretation, changed. 
May I submit to you that I am trying 
to put back the Constitution as it 
was, I am not at all trying to amend 
it.

Shri Purshottam Trikamdas: That is 
your view. I do not agree. I am not 
quarrelling with your view.

Shri Nath Pai: There are very emi
nent jurists, it is not fair to mention 
•lieir names, who agree that this is 
the position.

Shri Purshottam Trikamdas: You
Ui'e taking a view which I may take 
it I was a technical lawyer, but I look 
fct it from a much wider point of view. 
More than a lawyer, I have been a 
politician all my life believing in in
dividual freedom. So, my view is not 
a purely technical one. It is possible 
to argue one way or the other, but 
*»y view is to look at it from not 
merely at mechanical point of view.

Shri Jairamdas Daulatram: I am not
going into the legal or other aspects 
of thia particular matter, but there 

on© question put by Mr. Chan

drasekhar. I did not properly oatch 
your reply to that. Because I hold 
very definite views on that particular 
matter, I want a clarification from 
you.

The question that has sometimes 
arisen in the course of the discussion 
ib whether the Parliament is not more 
representative than the body of men 
who made and framed the Constitu
tion. As I look at it, Parliament means 
the parliament of the day, and the 
Parliament of the day passes certain 
legislation by a majority, that majo
rity is more or less under the control 
of the party in power, which means 
the Government in power. So, the 
question is whether the Government 
of the d&y should have the right t* 
make changes in the fundamental 
rights and take away or abridge some 
of them.

With regard to the comparative rep
resentative character of the two, the 
Parliament of the day is elected on 
certain issues and on the mind of its 
members the events of the day have 
their influence. With regard to the 
Constituent Assembly Members, they 
represented leadership at the national 
level, State level and district level and 
30 years of struggle for freedom. 
Arising out of that, there came a body 
of men to make the Constitution in the 
best interests of the country, and then, 
with the experience we had under 
the British Parliament, they framed 
a Constitution; and when they framed 
a Constitution, they framed it in ths 
context of the making up of the nation. 
The motive of that body of men was 
to lay down a Constitution for the 
future and the fundamental rights, 
with the backing of million of 
men at that time who, under 
the then leadership, had gone 
to the utmost limit of suffering 
The question is whether that body erf 
men at that time would not be const* 
dered to be more representative of the 
will of the people, especially when the 
decision was arrived at not only by 
a consensus but more or less by get
ting an agreement of all the elements 
in that body, than the will of the 
Parliament of the day.



: Trifraindfta; It
pehda bn what you call 'represe^ta- 

whether it is representative ip 
the sense that they get the votes at 
a ; certain election or otherwise. ■

Shrt Jairamdas Daulatram; Qne is
representative in the sense that they 
j*et the votes at p certain election; 
the other is representative pf the mifld 
pf the nation, the jnakê up of the 
.mind, of the nation. On# represents 
the will; the other represents the 
vote* -V -  ■-■■■
 ̂ ,Shii Purshottam Trframrfas; I f

^PWt.th# heads, perhaps t^e Parlia
ment as it exists is more represen ta<* 
-Uve. But, as you have pointed qu$> 
if you look at the aspirations of the 
cbimtry which were expresses by the 
cream of leadership not only of the 
Congress but of other parties, 
then, from that point of view, 
the Constituent Assembly was 
more representative. I should have 
pointed out earlier that Mr. Justice 
Hidayatullah, in his judgement 
had pointed out that right from 
the time of the H-me Rule League, 
the Nehru constitution was framed 
because of our experience with the 
British,, when we were asking for  ̂it, 
or, if I may say so, howling for it, 
for fundamental rights which can be 
enforced by the courts. And that is 
exactly a thing which was taking 
that background in view, when the 
British did tamper with our rights. 
The Constituent Assembly, in its wis
dom, has tnade the fundamental rights 
inalienable and unariiendable in terms 
of aritfcle 13(2). Therefore, you 
must look at the background of this 
Country, what had happened beforfc 
and not merely say, “I haVe a right 
and I should have a right and I afn 
ttoverefgn” That does not seem good, 
and th&t is what is argued now ove* 
tod over again with which I disagree, 
ivith the utmost rerfpefct.r •
\;e >/'•:' : ‘ • •: • • *

Qanumanthaiya: The rules 
^ferp&tatiqn alpo contemplate ascer
taining the intention , ot tfye legislature 
and the framers of & e’ Constitution. 
I suppose that is right.

202 . , ': :
- ..i'i ......

Shri Parmoitam Trtkamdas:
I agree, . ■. " • «■=■

Shri tjanmnanihatjra: Have you
looked into the debates 0t thti Consti
tuent Assembly and could you find out 
any passage or anybody raising an 
objection that this particular portion,, 
the article of the Constitution, shotfld 
m t be subject to T amendment by 
subsequent parliaments? <

flhrt Purshottam , Trikamda*:
There are opinions which I have seen 
expressed in: the debate;4 but they are 
opinions of two or three individuals 
however eminent they may l>e, and 
Under the rules of interpretation, 
it haar always been recognised chat 
you have to look first to What 
has been expressed, whatever any 
individual might have contemplated 
or thought of. The consensus of the 
Constituent Assembly is here. I am 
not interested if Dr. Ambedkar or the 
then Prime Minister, Jawaharlal 
Nehru, held a particular view. I am 
just not interested in that. After all. 
we are not ascertaining their views; 
we are not interpreting this great 
document from the opinions of two 
individuals. •

Shri Hanumanthaiya: Nor do I
hold that the opinion of one or two 
individuals is sacrosanct. The point 
te, you Say that such an objection tp 
subsequent amendments was raised. 
We are talking impersonally, and 
according to the Constitution. As you 
know, I am not one of those persons 
Who are interested in merely men
tioning one name or the other. I 
merely want to know whether such 
to objection was taken by anybody 
on the floor of the Constituent Assem
bly. Have you found any such objec
tion?

Shri Ptmftu>tt*m Trikamdas?
Objection to what? I have no fol
lowed, .

.. Shri Hannjnanthaiya: Heret is va 
point of yiewr-let me np| say ‘Abjec
tion*—which said that Part III of the 
Constitution cannot be amended by
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subsequent Parliaments so that there 
is a difference ki the matter of amend* 
ing the Constitution—certain parts
might be amended and certain parts 
cannot be amended. Was any such 
opinion or point of view expressed on 
the floor of the Constituent Assembly?

Shri Pnrshottam Trlkamdas:
I am afraid I have not read all the 
debates of the Constituent Assembly. 
I have looked through here and there 
and I have, not come across any such
thing.

Shri Hannmanthalya: I was , a
member of the Constituent Assembly. 
So far as my knowledge goes, nobody 
took that point of view. Even if it was 
taken, it is good that if it has been 
taken even by a minority and had 
been overruled by the majority. Don’t 
you think that it was the intention of 
the Constituent Assembly, what 1$ 
called the founding fathers of our 
nation, that no such distinction should 
be made?

Shri Purshottam Trikamdas:
They should have expressed it in a 
different way. I take it that the ulti
mata consensus of the Constituent 
Assembly was expressed in article 
33(2). '

Shri Hannmanthalya: Was it raided 
in the Constituent Assembly and even 
if it was raised don't you think the 
founding fathers had no such distinc* 
tion to make as the one you are mak
ing?

Shri Pnrshottam Trikamdas:
I do not think each Individual expres 
sed his opinion on this. Two or threa 
individuals expressed 1 heir bjpinltaiis 
end nothing was said. If from that 
you are taking that everybody agreed, 
I cannot quarrel with that. But the 
ultimate consensus of the Constituent 
Assembly was expressed in article J3
(2). ........ -

S|ui Hannmanthaiya: There is Vfb** 
w called professional propensity. £ar- 
liamentw think that they are sovereign. 
Courts think that they are superior in

wisdom and judgement and so on. 
Don’t you think' that mftny of the*e 
interpretations proceed out of this 
subjective feeling?

Shri Purshottam Trikamdas:
If you had been in the Supfeme Court 
as I had been for 12 years, you would 
not say what you are saying now. 
There is no propensity on the part of 
the judges or lawyers to say that 
Parliament is no good. All that we 
gay is, Parliament has certain powers, 
felt it is not completely sovereign. The 
lights o f the individual as it arose in 
the privilege case have got to be con
ceded even by Parliament and ultima
tely when there is difference of opini
on, it has got to be settled by some
body, which in every democratic cons
titution, is the court of law.

Shri Hannmanthalya: Maybe if I
were in the Supreme Court, I would 
have taken a particular view and be- 
in  ̂ in Parliament, I take a particular 
view. But we have to take an impar
tial and objective view of things and 
not a subjective view. In private dis
cussions and political discussions, I 
find ccrtain classes of people having a 
subjective feeling all the time.

Shri Pnrshotam Trlkamdas:
I have nothing against the Parliament;
I have got the g eatest respect for that 
body. But when that body tries to 
arrogate lo itself powers which it 
has not got I wiT get up and say, 
,4You have not got that power.”

Shri Hannmanthalya: I hope you
used the wdrd "arrogate” in the legal 
sense? "

Shri Punboftam Trikamdas:
It is an ordinary dictionary word.

Shri Hantunanflialy*: If it is a dic
tionary ‘word, why do you think that 
w# ate full W- arrogance?

Shri Tenneti Viswanatham: There
is no arrogance in arrogation.
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Shri Purshottam Xrikamdaa;
Abrogation is a purely dictionary term, 
which can be used anywhere in the 
sense of claiming without justifica
tion.

Shri Purshotam Trikamdas:
in the legal profession take the ex
treme view that Parliament is not 
sovereign. Much of the criticism 
flows from that professional point of 
view.

Shri Purshottam Trikamdas: I
am more of a politician though I  
am a lawyer. Therefore, I have got 
certain views of what an individual 
should have in this country, if we 
are to have a democracy. Therefore, 
there is no question of taking a sub* 
jective view or holding Parliament in 
disrespect. Far from it. Every demo
cracy has got to accept the Par
liament and various other legis
lative assemblies. Suppose parlia
ment passes a law which deals 
with a state subject. ¥ou will 
be the first in Mysore to object to it, 
and say “Parliament has no power; 
what is the sovereignty of Parlia
ment?” In a federal Constitution, no
body is sovereign; ultimately the peo
ple are sovereign.

Shri Hannmanthaiya: Is it your
view that the fundamental rights 
part of the Constitution should never 
be subject to any sort of amendment 
either by way of expansion or contrac
tion?

Shri Purshotam Trikamdas:
1 would answer it by saying, look at 
this part. Do you want to take away 
article 13 or 16 or 32? What is it 
that you want to take away except 
that article 31 is something which 
should not be there? To that, the 
answer is, already article 31A is 
there and the Supreme Court has said, 
it will remain. I ask those who say 
that this needs to be amended, what 
is it that requires amendment, be
cause this is nothing but the bare 
minimum of invidual rights which are 
to be found wherever written consti
tutions are there; they are now trying 
to incorporate them and make them 
justiciable.

8h:i Hanomanthalya: I am not ask
ing your opinion about the present /  
rights. Is it your view that this chap
ter should never be amended?

Shri Purshot am Trikamdas:
You can add to the rights under arti
cle 13(2). But I do not see any indi
vidual rights which need to be added.

Shri R. P. Sinha: You said in your 
opening remarks that if this amend- ' 
ing Bill of Mr. Nath Pai Is adopted by 
Parliament, we cannot be a signatory 
to the Human Eights Covenants which 
had been adopted by the General 
Assembly this year. I cannot under
stand hew he makes this point I
would like him to clarify this point. 
As far as I remember the Human 
Rights Covenant is merely an expres
sion of an ideology which every coun
try should endeavour to adopt; there 
is no time limit fixed in the Covenant 
that as soon as you put your signature 
to the Convenant you must accept 
each and every article of the Covenant 
and put it in your Constitution or that 
you must grant each and every right 
mentioned in the Covenant to the
citizens of the particular State. It
merely says that that is an ideology 
which every country should endea
vour to give to its citizens.

There is also a provision of the re
porting system. The reporting system 
provides that the Commissioner of 
Human Rights will report to the Gene
ral Assembly as to what was the state 
of human rights in every country 
which had signed the Covenant; no
thing more than that. I was a mem
ber of the Human Rights Committee 
last year and they all said that what 
India has granted as human rights to 
its citizens Is far more or goes far be
yond the Covenant itself.

Shri Purshottam Trikamdas:
I will not agree. Please read the 
Covenant

Shri R. P. Sinha: I have read H.
You may not agree with this. How
ever, the point is: Even if we accept



the amendment of Shri Nath Pai, how 
will it prevent us from signing that 
Covenant? There are many countries, 
practically more than two dozen coun
tries, who have not given as much 
rights to their citizens as we have 
given. They afco can. sign it and it 
is not compulsory on them to give 
those rights here and now.

Shr| Purshottam Trikamdas:
I may refer you to paragraph 7 of my 
memorandum. There is in that very 
Covenant sub-article (ii) of article 2 
which wants the States to adopt such 
legislation or other, measures as may 
be necessary which will give effect to 
the rights recognised by the Coven
ant. Once you sign a treaty, so far $s 
British jurisprudence is concerned 
which we follow, the treaty by itself 
does not become the law of the land 
as in the United States but you have 
got to give effect to it by legislation 
which has been provided by the Cons
titution itself. Therefore once you 
sign a Covenant like that, It is expec
ted that you will give effect to it by 
legislation.

Shri R. P. Sinha; I agree with you. 
You have stated that once we adopt 
this amendment* we will not be in a 
position to sign that Convenant.

Shri Purshottam Trikamdas:
I am sorry, you have completely mis
understood me. I never said that.

Shri R. P. Sinha: I am sorry then.

Shri Purshottam Trikamdas:
When the whole world today is want
ing to adopt human rights—these are 
individual rights; these are not group 
rights or social and economic rights— 
when the whole world today is want
ing that this should be done and 
minimum protection should be given, 
should we attempt to put power in the 
hands of the Central Legislature of 
India to abrogate them? That has 
been my argument.

Shri R. p. Sinha: That is another 
matter. What I say is that even if we
2444 (E) LS—14.
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pass this amendment, we w ill ba per
fectly justified and entitled tQ sign 
that Covenant.

Shri Purshotam Mtemdast
If you sign the Convenant, you will 
have to uphold all the fundamental 
rights plus article 32; you will have to 
do it. That is all I am saying.

Shri Nath Pai: The sanctity of those 
rights has nothing to do with our 
signing the Covenant.

Shri R» P. Sinha: I am not a cons
titutional lawyer nor am a jurist. As 
I said earlier* I have great respect for 
the learned witness. I have listened 
very carefully to what he has stated 
and have also read his memorandum. 
But as a student of socialogy I cannot 
imagine a state of affairs *vh*»e we 
have to live in a static society. In 
my opinion the whole concept,, even of 
fundamental rights, in a dynamic 
society keeps on changing and what Is 
important is that the will of the people 
with regard to fundamental rights 
should be given expression to both in 
the Constitution and in the law of the 
land. If we are to accept what the 
learned witness has been saying, we 
will have to have a static concept 
even of fundamental rights. How ave 
we going to get over that? The whole 
concept of fundamental rights may 
change in 10, 15 or 20 years and we 
must have some provision in our Cons
titution by which we could keep on 
changing that concept of the funda
mental rights i* our constitutional 
law. If he «topg that from happening,
I am afraid, I would not like to live 
in such a country or in such a society.

Shri Purshofcw Trikamdas:
You will succeed in doing exac
tly the opposite. If as a socio* 
logist, you think that all citi
zens have freedom of speech and 
expression, would you like to take it 
away? As regards your point about 
the static concept, the subsequent part 
in article 1$ itself makes it clear that 
reasonable restrictions can be imposed 
on these rights. Reasonable restric
tions would depend from day to day, 
from age to age. I# you accept a diffe*
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rent ideology, these rights can be just 
scored out. That is all that I say. 
What is it in these rights which you 
do not want? If you want to expand 
them, by all means expand them and 
put them in the Chapter so that they 
cannot be touched; but, otherwise, you 
can give effect to many of the funda
mental rights. The directive princi
ples, for example, cannot be enforced 
iii a single day. That is why the Cons
tituent Assembly in its wisdom put 
it in a separate chapter. You can give 
effect to them by your laws. But in 
giving effect to those you cannot say 
that you are going to take away free
dom of speech. That is exactly what 
the Supreme Court has said in many 
cases, namely, that the Directive 
Principles must not take away 
or abridge the basic fundamental 
rights. These are basic funda
mental rights; there may be others, 
but so far as the two Cove
nants are concerned, which have been 
adopted by the United Nations, they 
cover the fundamental rights which 
are to be found in our Constitution 
as well as in the Directive Principles.

Shri A. P. Chatterjee: We have 
taken a lot of time already and I will 
not bother you with many questions. 
But I would ask you a few questions.

Would you or would you not agree 
that Hitlerism, to which you have 
referred in the course of your evi
dence, in other words, fascism, really 
begins when we try to deprive the 
elected assembly of powers and ulti
mately when we abolish it?

Shri Purshottam Trikamdas: I do
not agree. Take the Communist Con
stitutions.

Shri A. P. Chatterjee: I am not ask
ing you what is the Communist Cons
titution.

Shri Pnrshottam Trikamdas: I am
answering your question.

Shri A. P. Chatterjee* My question 
is simply this: Would, you or would

you not agree that fascism or Hitler* 
ism begins when we begin to take 
away the powers of the elected assem
blies? If you do not agree, that is a 
different thing.

Shri Purshottam Trikaoxdas: No, on
the contrary, if elected Assemblies 
had certain entrenched clauses which 
could be justiciable, Hitler would have 
found it difficult to say Parliament 
has given him those powers to abro
gate the individual freedom of asso
ciation, which he did. The first 
thing he did was to abolish trade 
unions. He could not have done it if 
such a clause, as is found in article
19, was there in the Weimer Consti
tution. Then, he could not have done 
it easily. Of course, if there is a 
revolution you can abrogate or tear 
up everything. Also, I want to point 
out that, so far as individual liberties 
are concerned, it is my view—that is 
why I mentioned the Communist 
Constitutions which I have studied— 
they have got all beautiful fundamen
tal rights, but they are not enforce- 
ab’e. Therefore, our fundamental 
rights have been made justiciable 
under article 32 and 226 which is 
another wider article. That is why I 
said these are the basic individual 
rights which ought to exist in any 
democratic society.

Shri A. P. Chatterjee: I am not
merely on that point of your ideas 
about Communist Constitutions. That 
is not the issue here. I am asking 
about our Constitution. I am not 
concerned with Hitler; I am concern
ed with Hitlerism. Do you or do you 
not agree that Hitlerism in Germany 
really started when the right of 
Reichstag was abolished and not when 
it was in session?

Shri Purshottam Trikamdas: Hitler, 
having pot the power under the Wei
mer Constitution, afterwards brought 
out what he though* was a revolution, 
in derogation of the Constitution.

Shri A. P. Chatterjee: Do you or do 
you hot agrde that dictatorship really



is another form of giving the go-by 
Vo the wishes of the elected represen
tatives of the people?

Shri Purshottam Trikamdas: 1
would not agree with it. Dictator
ship does not recognise the rights of 
anybody at all, like Hitler, like Stalin 
who executed 11 million people. That 
is dicatorship. Nobody can question 

I it. Even Mr. Khrushchev could not 
question it.

( Shri A. P. Chatterjee: Is it, there
fore, your thesis that dictatorship can 

i develop even when there is an assem- 
iblv, or elected representatives of the 

people?

Shri Purshottam Trikamdas: Of
course, it can. WhaL is the difficulty?

there not an elected Assembly in 
rverv Communist country? Even 
during Stalin’s regime, the terrible 
r̂egime, there was an assembly. But 
he disregarded it.

Shri A. P. Chatterjee: The difficulty
h that you are too much exercised by 
the bogey of Communism, which is 
M  just there.

Shri Purshottam Trikamdas: I am
jot exercised by that bogey, though 
kat bogey is there. I am not imagin
es it.

Shri A. P. Chatterjee: That is the 
*hole trouble. You are exercised by 
hat bogey.

Shri Purshot am Trikamdss; Even 
you want to talk of Stalinist dicta- 

brship, I do not want to. That is 
b̂at I am saying.

4
Shri A. P. Chatterjee: With great

^Pect to you, I am not really asking 
0;1 a Question about Communism. I 
^  asking certain questions.

Ŝhrt Purshottam Trikamdas: I have
swered those questions because I

r  8 keen student of that unfortunate P'elopnient

Shri A. P. Chatterjee: I am not (•-
ing to be drawn into a discussion m  
this.

Shri Purshottam Trikamdas: Since
the question was asked, I answered 
it. Otherwise, I am not interested iu
going into it

Shri A. P. Chatterjee: Of course, I
hope you will not take it that I am in 
any way not respectful to your great 
legal acumen, constitutional ability 
and other qualities.

Shri Purshottam Trikamdaa; You
f*an cut “respect" out.

Shri A. P. Chatterjee: I will not, 
even if you ask me. I will continue 
to have respect for you.

Mr. Chairman: Because both of you
rire in the same profession.

Shri A. P. Chatterjee: A time may
come when some of the provisions of 
the Constitution, including the pro
visions in Part i l l  regarding the right 
to properly, may act as a fetter upon 
the will of thf? people. If that time 
comes, then, would you say that the 
fe'Jer can be broken only by a revo
lution and not by a constitutional 
amendment? Would you agree to 
that and welcome that?

Shri Purshottam Trikamdas: I say
that the fundamental rights, as they 
stand, are no fetter to any legislation 
regarding property rights.

Shri A. P. Chatterjee: I will put it 
to you explicitly. Suppose the time 
comes when the people of India, well, 
get this opinion among themselves 
that there should be no private pro
perty among the people, as far as the 
ownership of the instruments of pro
duction is concerned, if that situation 
comes, and there is a question of 
amending article 19(1)(f) and article 
31, then, either they can amend it or 
they cannot armend it. If they 
cannot amend i<, there is only one 
way out: that is to gay, to break the

2 0 7
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fetter ffie flfeofrle ftttrtt go m for a re
volution. Ro^» is it your opinion that 
to break the fetter they must go in 
for a revolution?

Mart F v A o tto i Trikamdas: I think 
it ii fificms&ty in a democracy to have 
these rights. If you do hot want a 
democratic constitution, then it be
come* a fetter. It may be that a 
di#erent ideology will consider this a 
fetter. But I do not consider it a 
fetter. Even under different ideolo
gies property rights have not been 
abolished. To say that everything 
should be nationalised if nothing but 
State capitalism, if I may say so with 
the utmost respect. So, if you Mirant 
to ere&te StefiS 6a£italism, where 
everybody te the servant of the State, 
dependent on the State, then certainly 
it would be a fetter, I agree, but such 
a thing will hatfp&i only with a revo
lution; it will no* happen so long as 
there is a democratic constitution. 
When people accept democracy, such 
a thing will not happen.

Shri A. f .  Chatterjee: Would you 
not agree that democracy means, in a 
great measure, the will of the pre
ponderant majority of the people?

Shri Purshottam Trikamdas:
Democracy means something much 
more, not only this.

Shri A. P. Chatterjee; It means this 
also.

Shri Purshottam Trikamdas: It
means a society ih which every indi
vidual is respected and every indivi
dual’* right is resf>ected. Democracy 
does iiot ftiean that the majority can 
go as a tfteam-roller and gay “we will 
not give arty right to anybody” .

Shri A. P. Chatterjee: Supposing...

Shri Purshottam Trikamdas: I am
not supposing; I am talking facts, I 
have tried to understand democracy. 
My view of democracy is that, by and 
large, it is government by consent, 
where you have got to respect the 
minorities and their rights.

Shri A. P. CfeatterJeef: You will 
agree that We are wedded, as far as * 
the Indian people are concerned, to 
a socialist pattern of society.

Shri Purshottam Trikamdas;
1 want to add “democratic soci
alism” .

Shri A. P. Chatterjee: Very well 
“democratic socialism” . Supposing 
ten years hence, in order to give N 
effect to this democratic socialism, the 
people of India, through fheir repre- 4 
seritatives in Parliament, want to 
take away the factories and work
shops from their present owners so r 
that the standard of living of the 
people m a y  be raised, and in that 
way there is a necessity of amending 
articles 13 and 19 for taking away the 
rights, would you say that taking 
away of those rights would be un
democratic? )f

Shri Purshottam Trikamdas: Yes, I 
would say that. I would not like to 
live in a country which has State 
capitalism in which I am a slave of 
the State. If that comes about, then, 
of course you can tear up this Cons
titution. There is no difficulty about 
that.

Shri Nath Pai: It is all theoretical

Shri A. P. Chatterjee; Of course,^
this is a little theoretical.

Shri Nath Pai: Shadow boxing 
about communism.

Shri Purshottam Trikamdas: When 
he is trying to tell me that Commu
nism is the best ideology, I am to<̂ , 
old to accept it.

Shri A. P. Chatterjee: You mention-, 
ed Communism thrice during your evi
dence even before I asked a ques-> 
tion. So I wanted to disabuse your 
mind of the bogey of Communism. 
Now I am going to ask a very deli
cate question.

Shri Purshottam Trikamdas: You
can ask any question. j
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Shri A . P. Cbftttwjee: Po you or
do you not agree that, as far as re
cruitment to the judiciary is concern
ed, there should be or there should 
have been something in the Consti
tution by which .people from all 
classes of society are recruited to the 
judiciary so that the Constitution 
may get a proper interpretations?

tfhri Purshottam Trikamdas: If
you want judges an d  lawyers, then 

; you must have lawyers. Represen
tation to different classes of society 
I do not understand. I know, it exists 
in countries which call themselves 
socialist countries—I will not use the 
other word. There are other modes 
of recruitment like election.

Shri A. P. Chatterjee: You told us 
in the course of your evidence that 
eycn in the socialist countries they 
respect private property in their Con
stitutions.

Shri Purshottam Trikamdas: In the
Communist countries. If you do not 
mind, I might make a distinction be- 
twe^n socialism and communism. 
Although socialist countries have 
adopted the word communism, com
munist countries have adopted the 
word socialism because it sounds 
nice; but I do make that distinction 
and must definitely make that dis
tinction.

" sShri A. P. Chatterjee: That is not 
my question. My question was whe
ther I understood you aright when 
you said that even in Communist 
'Countries the Constitutions do protect 
the private right to property.

Shri Purshottam Trikamdas: Yes.

Shri A. P. Chatterjee: I have got 
with me the Constitu ion of the 

1 USSR and you can look at it.
Shri Purshottam Trikamdas:

I do not want to look at it.

Bhrl A. P. Chatterjee: Well, you
*nay not want to look at it, but there 
is no provision in it protecting pri- 
^ te right to property.

Sjbri PvrshotUm Trikamdas: Thsre 
ijs private property in .eyjexy QwnmjU- 
nist country.

Shri A. P. Chatterjee: That is not 
my point. My point is that in the 
Constitution of the USSR private 
right to property is not protected.

Shri Purshottam Trikamdas: I
have not carefully studied the USSR 
Constitution.

Shri Tenneti Viswanatham: Sum*
marising all that has gone so far 
now, your view is that the Constitu
tion is always opposed to a certain 
concept of society, that our Consti
tution embodies certain concepts 
which the Constitution-makers, who 
were the freedom fighters, according 
to Shri Jairamd&s Daulatram.......

Shri Purshottam Trikamdas: Were 
you not one them?

Shri Tenneti Viswanatham: I was
no* there; I was only in the Assem
bly.

Shri ParshoOam Xrikamdas: Were 
you also not one of the freedom 
fighters?

Shri Tenneti Viswanatham: Of
course, we were all freedom fighters.

Cjjr Constitution embodies those 
concepts an d  against the background 
of our aspirations certain things were 
embodied in this Constitution. This 
Constitution does not concentrate the 
sovereignty in any particular organ 
or body but it protects individual 
liberties, it institutes the judiciary, 
it gives a legislature, it gives a 
Parliament an d  each in ks own field 
is sovereign, all subject to the Con
stitution. That is your idea and, 
therefore, what are called thle funda
mental rights are not amenable to 
amendment under article 368 or any 
other article. Your view is that even 
if we take the power we ought not 
to venture to onake an -encroachment 
upon the very minimum whiqh any 
individual should hove. You also
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think that the present provisions are 
adequate even if we want to change 
the society. Can we introduce Com
munism, for example?

Shri Purshottam Trikamdas; You
•an do it outside this Constitution.

Shri Tenneti Viswanatham: That is 
my complaint. Suppose, I want to 
bo a Communist, 1 must be able to 
utilise this Constitution to introduce 
Communism. *

Shri Purshottam Trikamdas: My 
view is that it is a foolish democra
cy which will permit itself to be 
destroyed. If you want to introduce 
Communism through this, this Con
stitution will not permit you, as it 
stands.

Shri Tenneti Viswanatham: Sup
pose, I want some power to change 
it.

Shri Purshottam Trikamdas:
If you think so, you can have the 
power. Parliament may try. I am 
not saying that Parliament cannot 
try.

Mr. Chairman: Do you consider 
that the theory of Communism is so 
rigid? Somebody having that view 
may attempt it through democratic 
instruments. Is it not possible?

Shri Purshottam Trikamdas: And
tear off those instruments at the end 
•f tt.

Mr. Chalrmam: Past analogy in 
history is not always a good guide. 
Whatever happened in the past 
somewhere is not a good guide. 
With the changed situation and the 
evolutionary process, as we see it, 
a liberalising process................

Shri Purshottam Trikamdas: 1 do 
not sets it.

Mr. Chairman: Is it not possible 
with that; is it absolutely so rigid?

Shri Purahottans Trikamdas: May
be; we will not argue about it.

Shri Tenneti Viswanatham: You
say that even if We want to legislate 
on all the subjects mentioned in Part

IV oi the Constitution, Part 111 will 
not cornu in the way. }

Shri Purshottam Trikamdas: What
the Supreme Court has said, and 
very rightly, is that while legislating 
under Part IV you are entitled to 
legislate—in fact, you are asked to 
legislate—but you cannot legislate 
and say that no individual will havk 
freedom of 9peech.

Shri Tenneti Viswanatham: I
agree. nf

Shri Chitta Basu: That will be a
contradiction.

Shri Purshottam Trikamdas: No;
there is no contradiction. One is 
fundamental, the other is directive.

Shri Tennjeti Viswanatham: So, ail 
the rights and aspirations mentioned 
in Part IV can be legislated upon 
without in any way conflicting with 
the provisions of Part III; therefore, } 
we are quite safe and this amendment 
is not necessary. This is wha* you
few -

Shri Purshottam Trikamdas: Yes
You can legislate about everything 
in the Directive Principles if you 
have got the money.

Shri A. N. Mulla: 1 am sorry, 1 
was not present when you gave your 
evidence before this Committee, but 
1 have gone through your memoran-^ 
dum and I have listened to the ans
wers which you have given to the 
various questions which have been 
put to you. I have also heard you 
whiun you were saying that you were 
not only a constitutional lawyer «P- 
pearing before us but were also a 
politician and that you also hayqf 
human values in your mind. It is 
in this background that I want to 
put a question to you which is of thf* 
basic juristic rights of human 
beings, > j

Th© question that I put tto you is: \
Do the people of a country have 
the right to tie down their coming 
generations to a particular stand and 
Mk« away their rights by saying that
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you wear certain things for ail tones 
as <he Chinese shoe?

Shri Purshottam Trikamdas: 1
think, this is an argument which 
goes in a circle; that is why I have 
tried to emphasize what is the fun
damental right. This is to be found 
i the universal declaration 

human rights. We have tried to give 
effect to it, only to the basic rights 
of the individual* which are to be 
found in Part 111. If future genera
tions say that there should be no 
freedom of speech, let them say it 
and we will think about it at that 
time; for the moment we want free
dom of speech.

Shri A, N. Mulla: You have referr
ed to the fundamental rights but I 
was only asking a basic question 
about the process of evolution and 
whether the people can at any stage 
take away the rights of generations 
which are to come or whether the 
generations to come have the same 
rights which the people who framed 
the Constitution had.

Shri Purshottam Trikamdas: They 
will not willingly take away the 
right of freedom of speech, let me 
tell you that.

Shri A. N. Mulla: That does not
answer m y  question. M y  question is 
whether they can take away their 
rights.

Shri Purshottam Trikamdas: Any
thing can bte done. Everything is 
possible. The question is what do we 
want to be possible. I am not going 
into the possibility. Even, as some
body said, it is possible that the pig 
can fly. But can he fly?

Shri A. N. Mulla: We are talking 
at cross-purposes. The question is, 
particularly, put about the rights of 
the people.

Shri Purshottam Trikamdas:
I have answered that. If the people 
want that kind of a thing, they can, 
by all means, have it. They can live 
as slaves.

8hri A, N- Mulla: Therefore, the
right of »the people remains. Then, 
the only question which is to be con

sidered is, how are Che people to ex
press themselves if they want a 
change in the existing conditions?

Shri Purshottam Trikamdas:
If the people want a right to abrogate 
the fundamental right of individual 
freedom, I do not think, they will 
ever do it.

Shri A, N. Mulla: I am not re
ferring to the freedom at all. I am 
talking of the basic principle, whe
ther the people have a right to change 
or not.

Shri Purshottam Trikamdas: Theo
retically speaking, anybody can have 
a n y  right.

Shri A. N. Mulla: Theoretically,
th ey  can do so.

Shri Purshottam Trikamdas: At
he same time, the mere doctrine is 

not enough. We are dealing with 
human beings; we are dealing with 
society. Therefore, theoretically, 
people might say, we want to be
come slaves. I do not think any 
people will ever willingly say that.

Shri A. N. Mulla: I am not going
into that. I am going into the basic 
principles.

Shri Pursfoottam Trikamdas: I am
also going into the very basic prin
ciples.

Shri A, N. Mulla: Is it a fact or not
that we have developed a concep
tion of the common wealth of huma
nity? If there is such a thing as the 
common wealth of humanity in the 
whole of the world, then our values 
might change and the Integration of 
the individual with the society might 
also change.

Shri Purshottam Trikamdas:
Anything is possible. I know what I 
want and I know what our people 
want. They do not want to live in 
paradise in which they have no 
rights. If somebody wants to do it, 
very well, let us hope, it does not 
happen and all the people do not go 
mad. That is all.
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Sfcri OM fe 8 M ;  St «br tts I WUld 
4inde¥lltfend ytxu, you « id  that <we 
ha*e ttfett^oratod certain itteUen-
able fundamental rights in the Cons
titution. According to you, this is 
im*h*ribie minimum. Do you visua
lise tfttft the fcOfttfesft ot fundamental 
tights tatay trtso Undergo a thange 
with the change of ideas Or concepts 
of fundamental rights in course of 
tune and, if so, how do you suggest 
that those fundamental rights, as per 
«ew ideas or concepts  ̂ can be incor
porated in the Constitution?

Shri Pttrshottam Trikamdas: I will 
'tMnk fcbout ft *when the time comes. 
For the time being, I am perfectly 
•satisfied with the minimum rights we 
have. The whole world today wants 
these rights where the countries do 

*«ot Isave 43hetn.

Mr. Chairman: That is all. Thank 
tou.

Shri Purshottam Trikamdas: Thank 
you,

<Ttoe atones* then urttMrti»)

Shri G. S. Gupta, Ex^Sp**ker, 
-Madhya Pradesh and Berar Letfsla- 

Assembly and A M ber t>f Cons
tituent Assembly.

flMTfc* witness ukis Mflted %n and he 
teofc tria sect )

Mr. Chairman: We sire really very 
toapfpy sto-tfay *that one of the wte- 

and lotrndftn* fathers, because 
"lie m  * Wember of the Constituent 
JMWniWy, 'Has come befcore ufi to help 
us in our deliberations. He "has fcl- 
ready submitted a note which clear
ly indicates that—as he knows how 

- the Constitution was framed—that lie 
is not so much against Shri Nath 
&aPs amendment but he would like 
thpt a little precaution should l>e tak
en and it should not be done in a 
hurry. That is the main purpose of 
liis suggestion whldh is really worth 
consideration.

Before we begin—** a former 
Speaker of Madkyn Pradesh and 
Berar for a long time he knows the 
procedure—«I will have to read it as 
a matter of procedure. Our Direc
tion says:

“Where witnesses appear be
fore a Committee to give evid
ence, the Chairman shall make it 
clear to the witnesses that their 
evidence shall be treated as pub* 
lie and is liable to be published, 
unless they specifically desire 
that all or any part of the evi
dence given by them is to be 
treated as confidential. It shall, 
however, be explained to the 
witnesses that even though {hey 
might desire their evidence to be 
treated as confidential such evid
ence is liable to be made avail
able to the members of Parlia
ment.”

This procedure, I am supposed to 
bring to your n̂otice. Before we 
start, as I said in my preliminary re
marks, I have gone through your short 
note regarding the procedure to be 
adopted while amending the Consti
tution. You would like that proce
dure sflightly to be rigid so that we 
should not act in haste. That is the 
main idea in your note. That is wtoat 
I felt. With your mature judgment 
certao&y you also felt that more 
thought should be given whenever 
*ttte*e is an occasion and circumst
ances also demand some alteration or 
amendment of the Constitution. It 
Should be ^welcome. That is No. 1.

Then, secondly, all aspects should 
be properly considered and the pro
cedure tthecftd ’be so devised that it 
would not make it very easy to push 
through any amendment. That is the 
main thing. I entirely share that 
view.

Now the Members would like to 
ask certain questions. When a mem
ber agrees "with the Tncsic thing, a*bout 
the procedure there may be dfffer- 
ence, naturally the Committee's 'task
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is very easy. But when a witness is 
opposed to the veTy 

concept, then it becomes very diffi
cult and it takes long time. So I will 
request Justice Mulla to start with 
the questioning.

Shri (Nath Pai: Sir, before we pro
ceed to ask questions, the witness 
himself may like to say something.

Mr. Chairman: tf you wish to say 
something in addition *to "the note you 
hare given ais, you are welcome.

Shri G. S. Gupta: I have nothing 
more to add to what I have already 
said in *ny note.

Shri A. N. Malta: You agree that 
an amendment can be made, but, ac
cording to you, to safeguard against 
an amendment becoming hasty or ill- 
considered, you want that Uve-sixth 
of the legislators present should give 
their assent to it before it is declared 
passed. Is that your recommenda
tion?

Shjti G* S. Gupta: That is right.

f M  A. N. Mulla: Have you con
sidered it or not that T5y making -the 
percentage as high as five-sixth you 
have made it almost impossible for 
wny amendment to  ibe passed I 
-could hav€ understood £f you have 
made that percentage a little higher 
in order to make the opinion of the 
legislators to be a little more oonsi- 
<dered, hut when you .make it five- 
sixth, donM you think that you «re 
almost making it impossible for any 
amendment to be passed?

‘Shri tJ. S. Gupta: I have made it 
so, so that no hasty Judgment should 
3>e made and 1 still stick to it.

Shd «A. VL Mulla: I put it to you 
whaiher you are not really making 
it impotwihle for a law 4o be amend-
64 * f i ,

®hri O. S. Gupta: I am making it 
otffy difficult and not impossible. It 
is oifly 82 per cent

Shri M. P. Bhargava: You would
Hke 'that when it is passed "by the 
majority you envisage, even then the 
States also concur before it is made 
a law.

flhri *Q. -S, ̂ Gupta: I would lfke it.

fthri K. Chandrasekhara*: As a
Member of the Constituent Assembly, 
way I put it to you with respect, 
that the Constituent Assembly never 
thought in lerzns ef Mcluding any 
provision in the Constitution from 
out of *the purview of the power of 
amendment being exercised by the 
Parliament subsequently.

Shri G. S. Gupta; So far as I re
member, Sir, it was intended that it 
should mot be easy to amend the 
Eujvdamental rights. It .should be 
really very difficult. Only in cases 
of very emergent circumstances or 
very great need amendment .should 
ibe txnade to fundamental lights.

iShilNjtfh Pai: Our Constitution is a 
great heritage you have handed over 
to os. If .you wanted any part to be 
put beyond the purview of amend
ment, .certainly the founding fathers 
would .have provided that What did 
prevent them Irom making a provi
sion to that effect—that the Funda
mental Bights &an he amended only 
subject to a very special procedure?

Shri l«. S. Gupta: As I said, Sir, we 
;&U wanted and I oppose even Dr. 
Ambedkar who was then the main 
man wanted that amendment to 
‘Pim/iamftnfcai Rights should be so 
difficult that it should not ordinarily 
.be jnade,

JShri Nath PaI: Where have youjput 
tbfc intention of yours in the Cons
titution?

Shri G. S. Gupta: I d0 not know. 
In Article 36?, I ipxppose, Jt has been 
said. And the proceedings of the
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Constituent Assembly is not before 
me here, but if you take the trouble 
of going through them, you will And
it.

Shri Nath Pai: Thank you very
much.

Mr, Chairman: I would like to ask 
you one question. The percentage 
that you have recommended for pass
ing any amendment is so high. You 
were a member of the Constituent 
Assembly, and you know the normal 
attendance in the legislative bodies; 
further, you were the Speaker also, 
and a distinguished one too, of the 
Madhya Pradesh and Berar Assem
bly. Don’t you think that if an 
emergency requires any change, this 
percentage should be lowered down 
to make it more practical?

Shri G, S. Gupta: Excuse my diffe
ring from you. I still hold that the 
percentage that I have said should 
be there.

Mr. Chairman: We are grateful to 
you for coming over here, and parti
cularly for having basically accepted 
the principle of the amending Bill 
and for saying that the founding 
fathers of the Constitution visualised 
a time or circumstances when an 
amendment would have to be made 
and they had made a provision to en
sure this much that that was not 
hastily done. You have sounded a 
note of caution in that regard now.

Shri Jairamdas Daula*ram: I might 
say also one thing. I was also in the 
Constituent Assembly, and I may tell 
you that the view which he has ex
pressed here is his own view namely, 
that we visualised a possibility of 

' amending part 1X1 and had no Inten
tion to make it very rigid. I do not 
want to discuss it now across the 
table, but I just wanted to say this 
so as to make the position clear. 
The spirit behind the amendment 
that he has suggested is that he 
wants to make it very difficult to 
change. That H should not be chang

ed was the spirit at that time, but 1 
do not want to discuss this across the 
table now.

Shri A. N. Mulla: You have reite
rated that in your considered opi
nion, a five-sixths majority is neces
sary to ensure that no hasty legisla
tion is passed. I would like to know 
whether anywhere in the rest of the 
world, where written Constitutions 
exist or where amendments to the 
Constitution are passed, there is any 
such safeguard made in the laws of 
the country that unless there is such 
a majority, confidence cannot be 
created that the legislation is not 
hasty?

Shri G. S. Gupta: I am sorry: 1 am 
not an expert in foreign laws; but I 
believe that in England, where, of 
course, there is no written Constitu
tion, such a thing as hastily chang
ing the fundamental rights has been, 
I suppose so, I may b e  w r o n g ,  alto
gether discredited

Shri A. N. Mulla: 1 may place be
fore you the law in England. In 
England, a bare majority is suffi
cient; in England there is no written 
Constitution; in England where the 
House of Lords stands in the way of 
a law which the House of Commons 
wants to be passed, they make a 
number of additional peers in order 
to get the majority to see that the 
law is passed. So, in England which 
is the first democracy, this is the way 
the laws are passed and amended.

Shri G. S. Gupta: But I would like 
to know whether they have often 
changed fundamental rights.

Shri A. N. Mulla: There are no
fundamental rights in their Constitu
tion as no Constitution exists, they 
are just customary law and there 
has just been an evolution of demo
cracy in that country. That is 
what we want. We have a written 
Constitution. We thought that the 
provisions of article 368 had made a 
sufficient safeguard against hasty le-



gelation. Now, you wants us to ac
cept the position that the safeguards 
mentioned in article 368 are not suffi
cient and they should be made more 
rigid. Originally, the framers of the 
Constitution were satisfied with a 
certain safeguard which they had put 
in, namely the two-thirds majority of 
those present and voting and also a 
bare majority of the total strength, 
and that under such conditions, a 
law that would be passed would not 
be a hasty one. Why is it that you 
have now come forward to say that 
the framers of the Constitution were 
too liberal and that further restric
tions should be placed?

Shri G. S. Gupta: They were not
loo liberal. But now circumstances 
have changed from that time up to 
today, and, how, stricter conditions 
are necessary in my opinion; I may 
be wrong, but in my view, stricter 
conditions are necessary in the cir
cumstances of today. Otherwise, 
there is likely to be a spate of flssi- 
parous tendencies which were not en
visaged in 1947. I was also a mem
ber of the Constituent Assembly at 
that time. So, I want to be excused 
for changing my opinion from that 
time up to this time.

Mr. Chairman: May 1 thank the
venerable witness who hag spared 
same time to come forward here all 
the way to help us?

Shri G. 8. Gupta: I would request 
you to see that my memorandum* 
may be circulated among all the Mem
bers. . •

Mr. Chairman: In fact, it will be 
part of our evidence or record, and It 
will be there in the evidence that will 
be presented to Parliament and every 
Member will get it. It forms part 
of our record.

(The witness then withdrew)

(The Committee then adjourned to 
meet again at 15.00 Hours.)

(The Committee re-assembled at 
15.00 Hours)

Shri M. C. Setalvad, M. P. and former 
Attorney General of India

(The witness was called in and he 
took his seat)

Mr. Chairman: Today afternoon the 
Committee is fortunate in having an 
outstanding jurist of our country, not 
only an eminent lawyer of this 
country but of international fame, a 
man with the highest integrity in his 
profession. Therefore, I think we 
would very much benefit in our deli
berations by his mature judgment on 
issues raised by the majority decision 
of the Supreme Court. Fortunately 
he has already given us a note which 
has been circulated. It indicates 
very clearly the constructive approach 
to the amendment proposed by our 
friend Shri Nath Pai. He has pointed 
certain precautions to be taken though 
he supports that the right taken away 
by the judgment needs to be restored; 
he feels that we must be circumspect 
in taking our decisions. I hope 
everybody has gone through his note.

♦Shri G. S. Gupta’s suggestion con tained in his memorandum was as
follows:— --------

I would suggest that to the amend ment proposed by Shri Nath Pai, 
M.P. the following proviso be added—

“Provided that if the amendment seeks to amend any of the pro
visions of Part III (Aemendment of the Constitution), of the Cons
titution it shall require two thirds majority of the total membership 
of that House and not less than five-sixth of the members of that 
House present and voting.”
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' Before proceeding further, a for- 
niallty I must read ou  ̂ the proce
dural aspect of it. Where the wit
nesses appear before a Committee to 
give evidence the Chairman shall 
make it clear to the witnesses that 
their evidence shall be treated as 
public and liable to be published un
less it is specifically desired that all 
or any part of the evidence given by 
them is to be treated as confidential.
Ii shall, however, be explained to the 
witness that even after such a request 
such evidence is liable to be made 
available to the "Members of Parlia
ment.

The Committee had the advantage 
of listening to other members perhaps 

junior in your profession, lawyers, 
constitutionalists and others; various 
aspects were discussed thoroughly, 
As Mr. Nath Pai remarked—I bad 
-safd it earlier—that this Committee is 
a miniature Constituent Assembly 
because the majority decision of the 
Supreme Court in the opinion of some 
of us at least is not quite sound; it 
h&s jdone damage to the structure of 
bur Constitution as visualised by the 
founding fathers. You have made 
certain suggestions in order to avoid 
the proposed amendment being struck 
jdown again by the Supreme Court. 
The Members would like to discuss 
the various aspects of the judgment. 
Would you like to say something in 
!the beginning?

Sfari M. C. Setalvad: May I suggest 
*me amendment to my note? On the 
last page, in pargraph J2, item (v) 
you will notice the following;

“A further proviso shall be a d d ed  
to Article 368 -enacting that an. 
amendment taking away Or abridg
ing the fundamental rights contain
ed in Part III of the Constitution ' 
shall be passed by each House off 
Parliament by a majority of three- 
fourths , of the total membership 
that House—

You will find! that the last portion of 
the sentence ia repeated.

. — and by a majority of not 
less than three fourths of "the

members of that House present and
voting.**

So I suggest that this repetition may 
tot -omitted, as this seems to be un
necessary.

‘Shri Tenneti Ylswantbam: In your 
opinion it is safer to have three- 
forths rather than two-thirds. Why 
have you thought of making it a 
little more ri^id?

Sri M. C. Setalvad; I have given 
the reasons for this. Though the 
majority decision does not say so, the 
•amendments of the Constitution have 
been too frequent and if I may use 
the expression without any disrespect 
to parliament too irresponsible. This 
has been illustrated *n what i have 
quoted in two paragraphs......... ex
pression of opinion of Justice Hidya- 
ttlllah which in turn says that if this 
process o»f erosion of fundamental 
rights is allowed to go on, iit would 
leave us without any fundamental 
rights at all. That is at the back of 
the minds of these Judges and even 
though, I am sure, aotne of them must 
have felt—I only guess it—that they 
were subjecting themselves to a some
what strained reasoning, they have 
adopted 'thiff strained reasoning be
cause of what had happened in the 
past. That is why I am recommend
ing three fourth majority.

She! Tenneti Vtewanatham: There
is a feeling that the country is making 
fast progress, making huge strides 
in social progress and any difficulty 
in amending the Constitution might 
come in the way of social progress. 
How far* do you agree with this?

Shri M. C. Setalvad: Social pro
gress need not involve the erosion of 
fundamental rights.

Shri Tenneti Viswanatham: You
believe that the fundamental rights 
as embodied at present >in Part III 
do n6t come In the way of any social 
progresa.



Shri M. C. Setalvad: No. Experi
ence has shown over the years that 
only rights to property stood in the 
way of some social progress. Those, 
I thiilk, have already been sufficient
ly modified and I don’t think any
thing now remains to be done. 
Other rights—the more important 
rights like personal freedom, right 
to speech and so on—do not nefed 
any further modification. Even 
those have been modified by amend
ment in the various clauses of Art. 
19(2), 19(3) etc. which subjlect them 
to parliamentary legislation in 
respect of certain matters.

Shri Tenneti Viswanatham: Even
with regard to property rights do you 
think that further modification will 
not be in the interest of society?

Shri M. C. Setalvad: Not, so far as 
I can see, in the interest of society; 
but if three-fourth of the legislators 
think that even further modification 
is in the interest of the society, or any 
other modification, room is left for 
that to be done by three fourth majo
rity.

Shri Tenneti Viswanatham: I shall 
put it in another way. If the majo
r it y  is so necessary for social progress, 
Members of Parliament being repre
sentative of those people, who feel 
the necessity, will certainly be able to 
attend and give the requisite majority 
to pass the measure. Your fear that 
members will not attend and there
fore progress of legislation will be 
stopped, is not well founded. Do you 
agree with this?

Shri ML C» Setalvad: I put it this 
way. If social progress 4s so urgent, 
surely you i.e. three fourth of the 
legislature ought to be convinced that 
it is so necessary, and if three fourth 
are convinced, well then you have 
your way, you can abrogate any 
right you like.

Shri A. P. Chatterjee: You have 
stated at page 2 of your note (Para 
8) that: “The majority of the coiirt 
felt that the powers to amend under 
Art, 368 had clearly been abused. It 
was the apprehension of future action 
by Parliament of the same nature

that drove the majority of the court 
to the conclusion they reached.” I put 
this question to you: can the courts 
go into the question whether Parlia
ment is abusing its powers or not? If 
the court goes into this question, can 
it not be said that the courts really 
are acting at present in India as a kind 
of super-legislature, as a moral men
tor so to say to the legislatures? The 
function of the court is to interpret, 
not to give moral lectures. If that has 
been done, what do you say to that?

Shr| M. C. Setalvad: I agree that it 
is* not the function of the courts to 
judgg Parliament or to give “moral 
lectures**—using your expression.—In 
fact the majority of five—I divide the 
majority into two (five and one) ha* 
not said anything about Parliament! 
has not even referred to pest parlia
mentary action, but what I have put 
down there is my own feeling in the 
matter. I say the majority were mov
ed to this decision and, according to 
me, r̂esorted to strailned legal rea
soning to arrive at the conclusion 
they did. In my view they did that 
because at the back of their minds 
was the feeling which I have men
tioned. You mus£ not forget that 
Judges are after all human beings 
and they are affected as much by 
other things happening outside as an 
ordinary citizen, though to a lesser 
extent and they hold the balance and 
keep their minds more balanced, and 
even.

As to the sixth Judge, he has open
ly said so. I think I have quoted 
that in my note.

Shri A. P. Chatterjee: What does
appear to us from the different judg
ments of the Supreme Courtr-may be 
I am wrong,—-is that the Supreme 
Court ha« been a little sensitive when
ever there has been restriction on the 
property rights, but n ot so much sen
sitive when there has been a restric
tion  on other rights given in  Part III.
I am1 asking this question because 
you have quoted the judgment of the 
6th Judge in para 6 and it begins 
like this: “I am apprehensive that 
the erosion of the right to property
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may be practised against other fun
damental rights.” Now is it really 
that apprehension which worked at 
the back of the minds of learned 
Judges, or the apprehension that fur
ther erosion of the right to property 
may be made and that is why the 
learned Judges were very strident in 
this judgment of Golak Nath.

Shri M. C. Setalvad: I think 1 would 
take the learned Judges statement as 
it is. He says—if I may paraphrase— 
in past property rights have been 
eroded and he is apprehensive that in 
future other fnudamental rights may 
as well be eroded. You must have 
noticed what he says in the later 
paragraph. He says, it is not an 
amendment at all, the putting in of 
64 acts in Ninth Schedule and saying 
that the fundamental rights chapter 
will not apply to them. It ig not really 
even an amendment; it is validating 
certain State legislations and not 
amending the Constiution.

Shr| A. P. Chatterjee: Is it possible 
in th is context to  give the power of 
amendment to Parliament in such a 
fashion that further amendment of 
the other fundamental rights of speech 
person, liberty etc. may not be possi
ble though the fundamental right to 
property may be restricted? First ot 
all, may I ask you is it possible, and 
secondly even i f  it  is possible, whe
ther it is desirable?

Shri M. C. Setalvad: On the ques
tion whether it is possible, we come 
back again to the amending process. 
Supposing for a moment the article 
is amended as I have suggested, or 
some others have suggested and it is 
convassed before the Supreme Court 
and Supreme Court accepts it as pro
per constitutionally, acting under that 
amending power you can remove any 
rights you like by three-fourth majo
rity. You can erode the property rights 
alone and keep the others. It is possi
ble if this amendment or any other 
suitable amendment is arrived at to 
erode any right, as the Parliament 

; has done in the past. It has affected 
property rights; it hag not, affected, 
others mainly. As to the desirability,

my own opinion is it is not desirable. 
However, others may disagree.

Shri R. P. Sinha: One thing is not 
clear to me. Is it possible to amend 
the rights of property, leaving aside 
the other rights?

Shri M. C. Setalvad: If your amend
ing process is perfect, you can amend 
any right in any manner. Of course, 
you can make that amendment pro
vided the amended article is accept
ed by Supreme Court and 3|4th 
majority is there. I do not see any 
reason why the amended article with 
these safeguards it should not succe
ed.

Shri A. P. Chaterjee: Then, Sir, I 
am giving expression, with great res
pect to judiciary, to a feeling which 
is wrongly or rightly felt by some 
people. I will like to ask your opi
nion on this. The feeling is this: the 
judciary in India is by and large con
servative in its judgments. That tell
ing is there. To obviate that feeling, 
whether right or wrong, can some pro
vision be made in the Constitution W 
otherwise that the jiudijciary should 
be crecruited with due weight to the 
different economic classes? Is it pos
sible? And if it is possible, is it fea
sible?

Shri R. P. Sinha: It does not come 
within the ambit of this.

Sihori M. C. Setalvad: If Chairman 
allows me. I will answer that ques
tion.

Mr. Chairman: That is true. At least 
same judges have no proper back
ground. In the present context of 
the Constitution, their judgments are 
likely to be influenced by other fac
tors. From that .point of view, I will 
allow this question. But do not carry 
it too far.

Shri M. C. Setalvad: Am I to un
derstand that what is put to me i« 
that apart from the present apparatus 
for selecting members of the judici
ary, you want to add a provision 
which would enable some authority 
to provide that the judiciary be . 
drawn from all classes of opinion?



Shri A. P. Chatterjee: Economic
classes, Those who represent the 
working classes—peasants, the own
ing class, and the class which is not 
owining.

Shri M. C. Setalvad: Without any 
judicial qualifications?

Shu A* P. Chatterjee: Of course, 
judicial qualifications would be there. 
Is it desirable?

Shri M. C. Setalvad: Do you mean 
the election of Judge5 as they have 
in Soviet Russia?

Shri A. P. Chatterjee: I just want 
to know your opinion on this.

Shri M. C. Setalvad: If this is the 
preposition. I am absolutely against it.

Shri A. P. Chatterjee: I do not 
mind. But if there is such a provision 
as this that the Supreme Court judges 
would be elected by the people, then 
what is your opinion? There are some 
countries where the Supreme Court 
judges are elected either directly or 
indirectly.

Shri R. P. Sinha: A very important 
issue has been raised by my friend.

Shri Nath Pai; These are delightly 
interesting questions, but not strictly 
relevant to the present issue.

Mr. Chairman: There is a protest; 
rightly so. You should not put these 
questions. We have been entrusted 
with the task of examining the Bill 
that has been brought before us.

Shri Nath Pai: Mr. Setalved has 
categorically stated that he is absolu
tely against this kind of thing.

Shri A. P. Chatterjee: A» far as the 
judgment in Golakhnath’s case is con
cerned, we find that the learned judges 
have imported a very novel doctrine: 
doctrine of prospective over-ruling. 
Now, as far as the Indian conditions— 
both political and constitional are con
cerned. would you. Sir, express your 
opinion on it, whether this is a sound 
doctrine +o be imported into India?

Shri M. C. Satalvad: The case re
ferred to in the judgment is an Ame
rican case. I am afraid, I feel that it 
is not even a correct inference from 
the derision from which it has been 
taken; much less would it be 
applicable to conditions In Tndia.

Shri A. P. Chaterjee: Thank you, 
Sir.

Shri Chitta Basil: Will you please 
clarify paragraph 1 of your note? 
Another point is whether you accept 
the supremacy of the Parliament.

Shri M. C. Setalvad; If you look at 
the judgment, it definitely decides 
that Parliament cannot act under Art. 
3R8 to amend the Constitution in res
pect of abridging fundamental rights. 
There is no doubt about it. The judg
ment is clear.

Shin Chitta Baau: Do you yourself 
accept the supremacy of the Parlia
ment?

Shri M. C. Setalvad: Yes; my view 
is that in all democratic countries, 
the last word must be left with the 
represetatives of the people.

Shri It P. Sinha: I would like to 
know from the learned witness this 
even if the amendment is made by 
Parliament, it can stand a judicial test 
or it cannot be challenged. Doubt6 
have been expressed.

Shri M. C. Setalvad: I have express
ed that view in the last paragraph of 
my note.
It may happen that Parliament's right 
to amend the Constitution may still be 
questioned. They may take the view 
that here is a Constitution given by 
the people and that Constitution can
not bj amended except in matters of 
procedure and like matters. In the 
matters of abridging Fundamental 
Rights the Constitution cannot be 
amended by Parliament which itself 
is created by the Constitution. There
fore. in order to amend the Consti
tution in sovereign matters you will 
have to create another Body. People 
themselves may create another body 
which could amend the Constitution 
in respect of these sovereign mat
ters.

Shu R. P. Sinha: I would like to 
h^ve the views of the learned witness 
on this. It appears to me that the 
view that has been taken is that 
that the Parliament has no right to 
amend Constitution. How can wr 
provide the safeguard that the judi-
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clary will not strike down the pro
posed constitutional amendment.

Shri M  €. Setalvad: The majority 
judgment has founded itself on va
rious reasons. It has looked aft the 
marginal note of Article 368, looked at 
the manner provided by it for amend
ing the Constitution, looked at the 
President's assent provided by it and 
so on and so forth. Having pointed to 
all these points in the amending pro
cess laid down in Article 368, it has 
concluded that the word law9 is not 
used, what Article 363, results in 'law1. 
Therefore, the amendment effected 
under Article 368 is affected by Article 
13 (2) of the Constitution that article 
provides that a law taking1 away or 
abridging. Fundamental Rights is void. 
If you remove all these grounds one 
toy one—the marginal note and so on 
and so forth—then you make it 
difficult for the judges to resort to the 
same reasoning and reject Article 
398 as a provision for amending the 
Fundamental R ights in the Constitu
tion.

Shri R. P. Sinha: I would also like 
to know if we only provide that the 
amendments to the Constitution should 
be passed by three-fourth majority 
and do not provide for a similar ma
jority in the State legislatures; what is 
the opinion of the learned witness? 
Will it stand the test of judiciary?

Shri M*. C. Setalvad: Reasonable
rigidity is necessary because the fee
ling not only of the Supreme Court 
but also of many citizens has been 
that Parliament has been too free with 
amending Fundamental Rights. There
fore, when . you come to amending 
Part* III there should be not only so 
far as court is. concerned but also 
to the ordinary citizen an assurance 
that his precious rights in Part -III 
will not to be taken away lightly. 
They will be taken away only if 
three:fourth of the representatives pf 
the people desire that they need to 
toe . taken away. , ,

Shri R* P. Sinha: If we provide for 
»thie it becomes very difficult for the 
Constitution amendment to take place; 
secondly, thia in a manner .affects the

very sovereignity of the Parliament 
in making the laws. I understand in 
certain matters the State legislatures 
have to be consulted but in most of the 
matters the Parliament is supreme in 
even amending the Consti
tution. Now if we have such a pro
vision ter my mind it may become ab
solutely impossible to get the Funda
mental Rights amended. So, I would 
suggest that if we stop at that—have 
a three-fourth majority—will that not 
work? What chance it has to stand, 8 
judiciary test?

Shri M. C. Setalvad: I would say 
it is very difficult to estimate the 
chances of success or failure of a 
possible amendment going before the 
Supreme Court on a future occasion. 
When you are amending such an im
portant chapter of the Constitution— 
yours is a federal Constitution—you 
should certainly consult the represen
tatives in the State Legislatures. The 
proviso provides that in respect of 
various matters which concern the 
States, the States should be consult
ed. Surely, Fundamental Rights are 
a very important matter and the 
States should be consulted in respect 
of any amendment of them. Indeed, 
even those judges in the earlier 
judgement who understood 368 as 
enabling Parliament to amend Funda
mental Rights expressed surprise that 
the States were not to be consulted 
in the matter of amendment of Fun
damental Rights.

Shri R. P. Sinha: Sir, I appreciate 
the reasoning advanced by the learn
ed witness but let us consider from 
the practical point of view in the 
situation obtaining in the country 
today. I feel it will become abso
lutely impossible.

Shri M C. Setalvad: Very soon a 
situation may arise when it may be
come difficult to get three-fourth 
majority even in parliament:. , The 
difficulty which you are envisaging 
will not be confined only to the 
States.

Shri R» P. Sinha: From the prac
tical point of view I thought it would
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become impossible to get it done. It 
will become a dead letter if such a 

4 provision is made.
Shri M. C. Setalvad: The amend

ment of such a chapter as that deal
ing with fundamental rights should 
be made a very difficult thing w h ich  
explain  ̂ why three-fourths is provid
ed. That would mean that a prepon
derant majority of the peoples' repre
sentatives want it.

Shri R. P. 8 inha: As Mr. Chatter
jee said will it be constitutionally 
possible to have an amendment where 
it only affects the property rights. 
For the rest of the other fundemen
tal rights more stringent provisions 
could be made.

Shri M. C. Setalvad: By proper
drafting it should be possible to con
fine these safeguards only to your 
amending power so far as fundamen
tal rights are concerned but it would 
be very invidious and you may want 
to amend even other rights in con
ceivable circumstances; Why should 
the Parliament not have that powtr? 
It should have that power.

Shri Jairamdas Daulatram: I would 
like to have a view on the point-- 
although it is not directly concern
ed-—it was suggested by some wit
nesses that it may not be considered 
necessary to have any Bill of this 
type now. The Supreme Court by 
majority has passed a judgement. 
They have taken some steps to vali- 
didate it and unless an issue arises 
and faces this nation, need we raise 
this issue now and have this Bill 
because of all the circumstances in 
the country. Again there is a contro
versy regarding Supreme Court and 
Parliament. Parliament is already 
faced with so many tensions in the 
country. Whether it is wise—it is 
not a political point—as a leading 
citizen of the country I would like 
to know if you would advise Parlia
ment to legislate and make this thing 
clear now or wait for a suitable op
portunity.

Shri M. C. Setalvad: As I said it 
is not a legal or even semi-legal 
Question. It seems to me a question

of strategy so far as Supreme Court 
is concerned and of considering the 
general conditions in the country. I 
feel to let the things go on for some 
time and then try to restore the 
power to Parliament which it should 
have is difficult. One thing has to be 
remembered. Once these things re
main in the Law Reports they be
come entrusted. It is very difficult to 
shake them after a certain period of 
time. That is my idea. This is in 
regard to the strategy part of it. I 
think it is more difficult to dislodge 
them at a later stage keeping in view 
the general conditions in the country. 
I do not think I am competent to 
speak 0f them. I know conditions 
are very difficult but as to whether 
Parliament should under these con
ditions act is a matter for Parliament.

Shri Jairamdas D&ulatram: If
there is a long interval between the 
passing of the judgment and the re
action of Parliament to meet the 
situation, then it becomes trusty right. 
If the interval is not long to balance 
things, it is for Parliament to feel 
what is necessary to do. They may 
do it after a year or so. We are 
balancing everything.

Shri M. C. Setalvad: It may be 
more expedient from the political 
point of view. I cannot say anything 
about that.

Shri Nath Pal: On the first para
graph attention of the Committee was 
drawn by Mr. Basu and the statement 
made by Mr. Setalvad I find fortified.
I am really very happy that It is not 
spirit of defiance or contempt of court 
that I have moved.

I have one small query to make. It 
has been suggested to us that after 
it has been suitably amended by the 
Committee and before its enactment 
in the Parliament whether we may 
submit it to the Supreme Court for 
eliciting its opinion by persuading 
the President under Article 148. I 
would like to have your opinion about 
this procedure that after the Select 
Committee finishes its work and be
fore we start enacting it in the two 
Houses of Parliament, the President

2444 (S) LS—15.
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be persuaded to make a reference on 
our Bill so that the conflict is avoid
ed and the due deference is shown 
to the Supreme Court. I would like 
to know the wisdom or desirability 
or otherwise of this suggestion. That 
is the only question I have.

Shri M. C. Setalvad: I do not think 
I approve of that idea. The opinion 
elicited under Article 143 is advisory 
so far as Supreme Court is concerned. 
Apart from that it has been held re
peatedly that the Court is not bound 
to render the advice. On the whole 
I feel let Parliament decide whether 
it wants to take to itself the power 
with suitable amendment and if they 
feel t h e y  want to do, go ahead and 
let it be .challenged in proper proce
dure.

Shri Nath Pal: I fully agree with 
both points that:

1. It is not bound, and
2. It is only advisory

Knowing the background of it, it is  
l i k e ly  it gives an opinion and serious 
opinion. We show due deference and 
unwanted criticism is mitigated. W e  
do not want artificial crisis. It weak
ens and mitigates the criticism.

Shri M. C. Setalvad: You are
looking at it from the point of view 
of Parliament showing respect to the 
Supreme Court.

Shri Nath Pai: Moreover mitigat
ing some genuine criticism that we 
are precipitating and weakening un* 
wanted, uncalled for crisis and con
flict between the Supreme Court and 
supreme legislature and judiciary.

Shri M. C. Setalvad: I would still
prefer your going ahead.

Shri Nath Pai: Thank you.
Shri Deoram S. Patil: Mr. Setal

vad, you have mentioned in your 
Memorandum in paragraph 12 the 
provision for presenting the Bill for 
President's assent may be omitted. 
May I know the reasons?

Shri M. C. Setalvad: It will show 
that the Parliament is exercising not 
its ordinary legislative power but 
constituent of sovereign power.

Shri Doorao S. P0til: Are you
quite sure that the amendment of 
the Constitution under Article 308 
will be deemed to be a law within 
the meaning of Article 13(2) of the 
Constitution?

Shri M. C. Setalvad: Under this
amendment it should not be.

Shri S. M. Joshi: 1 quite appre
ciate that when the world is changing, 
the Constitution cannot be perman
ent. We will have to adjust the 
principles according to the changing

• situation. But at the same time we 
want to see to it that the sovereignity 
is not curtailed. Therefore, the majo
rity judgment, it seems, wants to 
give the right to the people and not 
to the Parliament. Once I had asked 
one learned witness here whether it 
will not be useful, rather than mak
ing the Constitution rigid as you 
have suggested. Will it not be more 
beneficial if we pass an amendment 
here and send it for the ratification of 
the people? First we pass it and then 
we send it for ratification. I was 
then told that it will be costly.

Shri M. C. Setalvad: Under what
procedure do you want to send it to 
the peopled

Shri S. M. Joshi: Procedural am
endment.

•Shri M. C. Setalvad: If you will
amend 368 by enacting a proviso, you 
can do that. You can well amend it 
in the manner I have suggested.

Shri S. M. Joshi: That I agree. As
Mr. Sinha pointed out, if you make 
it too rigid, it is making it almost 
impossible. Therefore, make it possi
ble and at the same time serve the 
popular sovereignty.

Shri M. C. Setalvad: The difficulty 
here is that the referendum would be 
too expensive. Besides, it will not be 
always a successful process as other 
countries like Switzerland, Australia 
and so forth have found.

Shri S. M. Joshi: The position i*
that we want to get something. I*
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we accept your amendment, it is im
possible to amend the Constitution 
under the existing circumstances. 
Why can't we have the referendum 
process—democratic process — to
change this? As far as cost is con* 
cerned, my proposition is very simple. 
If we are going to be democratic, just 
as we are going in for the Genera] 
Elections every five years, we go and 
vote for Parliament as well as for the 
Assembly, why can’t we have a third 
booth and say that 'here you have 
to vote as to whether you stand for 
a certain amendment or you do not 
want. You may say ‘Yes* or ‘no\ 
That is all. This will save the cost.

Shri M. C. Setalvad: You want to 
do it like that. How can a villager 
understand as to what the amendment 
is and how can he follow it?

Shri S. M. Josht: We shall have to 
assume.

Shri M, C. Setalvad: You mean
whether he will vote for a cow or a 
bullock!

Shri S. M. Joshl: For that, we can 
find out a way. You may keep green 
or red colour—green for passing while 
red for not passing. He can simply 
indicate whether he is confirming the 
amendment or not confirming the 
amendment in this way.

Shri M. C. Setalvad: If you are
going to decide that you will refer 
it to the people, then you have to 
put this in the actual proposed amend
ment. Suppose, your amendment is 
for curtailing the rights of freedom of 
speech, then you have to say in what 
manner you want to curtail them. 
Otherwise, how is a villager to under
stand it?

Shri S. M. Joshl: If they can under
stand how the Congress is running the 
Government and how I want to run 
it, they can as well understand this 
also.

Shri M. C. Setalvad: I don't think 
they can understand how the Con

gress is ruling. They only know it 
by the name of a particular indivi
dual.

Shri S. M. Joshl: There are parties. 
People understand that. For example, 
you know in Maharashtra, when we 
said Samyukta Maharashtra, they 
understand it.

Shri M. C. Setalvad: I don't think, 
with all respect, I am going to be 
convinced about the feasibility for a 
referendum.

Shri K. Chandrasekharan: You said, 
Sir, that there have been too frequent 
and irresponsible amendments. So far 
as fundamental rights are concerned, 
there are First, Fourth and the Seven
teenth Amendments. They amended 
the provisions relating to Art. 31— 
property rights. Would you agree 
therefore that \he rest of the funda
mental rights in Part III have not 
been touched by Parliament so far?

Shri M. C. Setalvad: With respect, 
you omitted the passage of the 17 th 
Amendment Bill by Parliament. You 
know that by this Amendment Act, 
you have validated as many as 64 Acts 
of the State Legislatures irrespective 
of whether they relate to property 
rights or rights of any kind. You 
cannot question them at all. Has it 
any reference to fundamental rights? 
These amendments related not only 
to property rights. The Seventeenth 
Amendment Act has validated a num
ber of State Acts. Nobody knows for 
what purpose or in what respect this 
has been done. It is not possible to 
find out the reasons for validating 
them.

Shr| K. Chandrasekharan; Almost
all the State Acts included in the old 
Schedule and as amended by Seven
teenth Amendment Act related to pro
perty rights.

Shri M. C. Setalvad: They would 
also include many provisions which 
are capable of being challenged on 
grounds of breach of other funda
mental rights. Take for example 
Art. 14 and so on and so forth. You
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cannot really touch them at all. This 
amendment makes them impregnable 
against any attack on the ground of 
breach of fundamental rights.

Shri K. Chandrasekharas: Now, 1 
am speaking generally. Would you 
agree that the Constitution should be 
flexible or rigid particularly from the 
point of view of the conditions in this 
country?

Shri M. C. Setalvad: I know the
original idea of Sir B. N. Rau. The 
intention was that the whole Consti
tution should be capable of amend
ment at the end of five years. That 
was the idea of some of the promot
ers. Ultimately, that was given up.

The general opinion on the amend
ing process under Art. 368 has so far 
been that this is a middling Constitu
tion; not too rigid and not too flexi
ble. But, recent events, particularly 
Parliamentary activities, have shown 
that it has not been successful in con
trolling Parliament in the matter of 
amendment of fundamental rights. 
Therefore, a more rigid procedure is 
needed.

Shri K. Chandrasekharan: As per
the majority of the judgment of the 
Supreme Court, as it stands now, if 
this amendment, as incorporated in 
the present Bill, is passed into law, 
that would still be against the 
Supreme Court’s judgment.

Shri M, C. Setalvad: My feeling is 
that this bill which is at present under 
consideration of this Committee 
requires to be fortified in various ways 
so that it may pass the challenge 
before the Supreme Court. It is bound 
to be challenged before the Supreme 
Court.

Shri K. Chandrasekharan: The only 
hope is that the Supreme Court should 
review its earlier decision and come 
to a different conclusion with regard 
to this amendment Act.

Shri M. C. Setalvad: Yes, they could 
be induced to do so by reason of this 
amendment as it emerges from Parlia

ment which would be a• different-en
actment altogether from the Article ' 
368 which they had before them in 
the earlier case.

Shri K. Chandrasekharan: In para
graph 12(iii), you have suggested that 
there may be a non-substantive clause 
to the present Bill.

Shri M. C. Setalvad: It is not a
non-obstante clause. The purpose of 
the clause (iii), if I may explain, is 
this. A strong reason on which the 
majority judgment relied in constru
ing the power of amendment was this.
Is what happens under Art. 368, the 
enactment of a law? Art. 13(2) pre
vents the enactment of any law which 
would take away or abridge the 
fundamental rights. Therefore, it is 
suggested in Clause (iii) that it should 
be made clear in the amended Art. 368 
that what will emerge by the amend
ment process will not be a law.

Shri K. Chandrasekharan: That is 
probably because you think that the 
law under Art. 368 is a constituent 
law while the law under Art. 13(ii) 
is only a legislative law.

Shri M. C. Setalvad: That is so.

Shri K. Chandrasekharan: You
have referred in paragraph l2(v) to 
circulation to the States.

Shri M. C. Setalvad: That is ratifi
cation by the States.

Shri K. Chandrasekharan: One is 
3(iv) Article 368, as it was passed 
by the Constitutent Assembly, is re
garding the circulation to the States 
and it contemplated only in respect 
of amendments covering Centre-State 
reations. Fundamental rights do 
not come under that category I 
believe.

Shri M. C. Setalvad: They do not. 
But, having regard to their im
portance to every citizen, it is neces
sary that even in respect of funda
mental rights, the States should have 
a say and they should, by a three-
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fourth majority, resolve in favour of 
the amendment.

Shri K. Chandrasekharan: If a
Constituent Assembly were to be 
constituted at all should you think 
that Constituent Assembly should be 
constituted by Members of both 
Houses of Parliament?

Shri M. C. Setalvad: Parliament
has to constitute it.

Shri K. Chandrasekharan: Has
Parliament the power to constitute a 
Constituent Assembly?

Shri M. C. Setalvad: It is said
that this can be done by making a 
provision in Article 368 itself. If you 
can amend Article 368 so as to bring 
into existence a Constituent Assembly, 
surely you can amend the Constitu
tion itself under Article 368 without 
bringing into existence the Constituent 
Assembly which in its turn is to 
amend the Constitution.

Shri K. Chandrasekharan: Is it not
referred to in the majority judge
ment?

Shri M. C. Setalvad: The judgment 
of the five learned Judges merely 
touched this point; they have ex
pressed no opinion about it. But the 
sixth learned Judge has categorically 
stated that it could be done. It is 
difficult to understand the reasoning 
behind this suggestion.

Shri N. C. Chatterjee: Mr. Setal
vad, if you kindly look at page 1669, 
paragraph 53—on the right hand 
column—in the All India Reporter, 
you will find a summary of the con
clusions of the Judgment given by the 
Chief Justice. It states:

‘The aforesaid discussion leads to
the following results:

The power of the P a rlia m en t 
to amend the Constitution is 
derived from Articles 245, 246 
and 248 of the Constitution and 
not from Article 368 thereof.

which only deals with procedure. 
Amendment is an elaborate pro
cess. . .”

Article 368 deals also with the 
power to amend the Constitution.

Shri M. C. Setalvad: It does not
with mere legislative power, but it 
deals with constituent power.

Shri N. C. Chatterjee: You remem
ber Shankari Prasad’s case. You 
were defending the Act. We argued 
that there cannot be any amendment 
to Fundamental Rights under Article 
13(2). It was argued that Article 
13(2) dealt with ordinary law and 
not with the constituent law. Your 
submission was that Article 368 dealt 
with the constituent law also. I hope 
you still hold that view.

Shri M. C. Setalvad: That is still 
my view. Personally speaking, I 
think the majority judgment is 
wrong.

Shri N. C. Chatterjee: Mr. Seervai 
the Advocate-General of Maharash
tra. drew our attention to the last 
words of Article 368:

“ . . . .  the Constitution shall
stand amended in accordance
with the terms of the Bill.”

It clearly shows not merely proce
dure prescribed but also the amend
ment will be a substantive amend
ment after completing the prescrib
ed procedure. He maintains that it 
refers to the amendment of the 
Constitution including Fundamental 
Rights.

Shri M. C. Setalvad: Please read
Article 368: “An amendment of this 
Constitution may be initiated only by 
the introduction of a Bill for the
purpose..............the Constitution shall
stand amended in accordance with 
the terms of the Bill ”

The idea was to amend any part of 
the Constitution.
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, Shri N. C. Chatterjee; Chief Justice 

Subba Rao and other judges had re
ferred to the marginal note to Arti
cle 368 which reads: Procedure for
amendment of the Constitution and 
felt that this had done the mischief. 
You say that this marginal note 
should be amended. Should we drop 
the words “Procedure for” ?

Shri M. C. Setalvad: Yes. It will 
be enough to drop those words which 
have been relied upon by the majo
rity.

Shri N. C. Chatterjee; Should we 
put down something more in the body 
of the enactment itself?

Shri M. C. Setalvad: The omission 
of these words will be enough.

Shri N. C. Chatterjee: It has also 
been suggested that deletion of 13(2) 
will serve the purpose.

Shri M. C. Setalvad: That will
really be a retrograde step.

Shri N. C. Chatterjee: The majo
rity decision was influenced by Arti
cle 13(2).

Shri M, C. Setalvad: You can make 
the necessary provision in Article 
368.

Shri N. C. Chatterjee: We may say: 
“Notwithstanding any provisions con
tained in Article 13 or 13(2), an 
Amendment of the Constitution---- ”

Shri M. C. Setalvad; That may be 
added, it will make it foolproof.

Shri N. C. Chatterjee: You remem
ber that practically all the Judges, in 
the majority also, recognised the 
desirability of amendment from time 
to time to ensure social progress and 
change in socio-economic conditions 
of the country. Could it be justifiable 
to have a reference to the Supreme 
Court under Article 143 to find out 
what is their view?

Shri M. C. Setalvad: Even if you
do that they would not suggest to

you particular safeguards and parti
cular phrases. They might say whe
ther the proposed amendment cons
titutionally valid or not; they are not 
bound to make any suggestions.

Shri N. C. Chatterjee: Mr. Seervai 
suggested that this should be done in 
order to avoid any conflict between 
the legislature and the highest judi
ciary/

Shri M. C. Setalvad: I disagree
with that suggestion.

Shri A. N. Mulla: Is it a fact or
not that one of the things that pre
vailed upon the minds of the Judges 
who gave the majority judgment was 
a feeling of panic that the Parlia
ment may not abuse the provisions of 
Article 368 and, therefore, it should 
be stopped from tinkering with the 
fundamental rights?

Shri M. C. Setalvad; One of the
Judges says so. I have quoted that 
in my note.

Shri A. N. Mulla: Therefore, the
considerations that prompted the 
majority judgment may have been 
legal reasons but there were certain 
other factors also playing upon the 
minds of the Judges which made 
them come to a particular opinion.

Shri M. C. Setalvad: That is what 
T have said also in my note.

Shri A JN. Mulla: You have made 
some suggestions as to how to word 
Article 368 and you have recommend
ed' that three-fourth of the Members 
of Parliament should support an 
amendment before it should be ac
cepted as a valid law.

Shri M. C. Setalvad: That is only in 
regard to fundamental rights.

Shri A. N. Mulla: Now I would 
suggest that under the existing res* 
trictions contained in Article 368, a 
two-third majority of the members 
present in the House and a majority 
of the entire legislature was suppos



227

ed to be a sufficient safeguard to 
stop a hasty amendment. But you 
are of the opinion that in order to 
make it more difficult to pass any 
amendment of the Constitution, an 
added hurdle should be there.

Shri M. C. Setalvad: Yes; only in 
regard to amendment of Chapter on 
fundamental rights, i am suggesting 
an additional proviso which will 
relate only to such an amend
ment, not to amendments generally. 
The rest of it will remain as it is 
now—that is governed by a majority 
of two-thirds and.

Shri A, N. Mulla: On that I want 
to ask that if I make a suggestion 
that instead of three-fourth majority 
which you have suggested, supposing 
an amendment is made to the effect 
that unless two-third majority of the 
Members of Parliament support an 
amendment, it should not be valid. 
What I mean is not only two-third of 
the members present but two-third 
of the Members of Parliament also. 
Would that not be sufficient safe
guard?

Shri M. C. Setalvad: You want to 
make it rigid in respect of other 
amendments also?

Shri A. N. Mulla: No, ho, only in 
so far as fundamental rights are con
cerned.

Shri M. C. Setalvad: In respect of 
fundamental rights, you want to make 
it less rigid?

Shri A. N. Mulla: Less rigid than 
three-fourth but more rigid than the 
existing rigidity.

Shri M. C. Setalvad: A middle 
course.

Shri A. N. Mulla: Yes. After all 
this will become extremely difficult. 
That would satisfy, I believe, the 
reasonable caution that instead of 
two-third majority of the members 
present, there would be two-third 
majority of the members of the 
legislature.

Shri M. C Setalvad: I would still 
think, having regard to the way in 
which the Seventeenth Amendment 
Act was passed that we should have, 
so far as fundamental rights are con
cerned, a three-fourth majority pro
vision.

Shri Nath Pai: It is three-fourth
of the total majority of the members. 
Actually, Mr. Mulla, yours is more 
rigid.

Shri M. C. Setalvad: What I am 
providing is three-fourth of the tota-* 
lity of the members of Parliament.

Shri A. N. Mulla: My idea was that 
if out of 520 legislators, about 350 
want an amendment, that should 
satisfy the ends of caution and prud
ence and therefore, irrespective of 
whether it is three-fourth majority or 
not, an expression of need for an 
amendment by about 350 members 
should satisfy*

Shri Jairamdas Daulatram: That
leaves a substantial minority.

Shri M. C. Setalvad: I would still 
keep three-fourth of the total num
ber of members. That is my view.

Shri A* N. Mulla: You have also
suggested that three-fourth of the 
States should also be asked to ratify 
the amendment. But is it not  ̂ fact 
that the laws which have beei  ̂ sub
jected to the proviso to Artidf 368 
relate directly to States and that is 
why their concurrence was needed? 
The States may not be directly con
cerned with laws of the type of 
amendment of the Constitution.

Shri M. C. Setalvad; But surely in 
such a vital matter as fundamental 
rights, which everybody has agreed 
are most important and even sacro
sanct, the representatives of the citi
zens of the States should certainly 
have a say and be preponderantly in 
favour of the amendment.

Mr* Chairman: As Mr. Sinha and
Justice Mulla had some doubts I had



228

also some when I went through the 
the suggestions that you have made. 
Now you have made it clear that so 
far as those provisions that you are 
suggesting are concerned, they only 
apply to amendment of Part III of 
the Constitution.

Shri M. C. Setalvad: That is cor
rect. I think 1 have said that. If 
you look at page 4, paragraph 12, 
sub-clause (v), what I have suggest
ed is “A further proviso shall be 
added to Article 368 enacting that an 
amendment taking away or abridging 
fundamental rights contained in Part 
III of the Constitution shall be pass
ed, etc —  This only relates to the 
amendment of Part III.

Shri Jairamdas Daulatram: Only 
amendments taking away or abridg
ing fundamental rights are subject to 
this rigidity. Other amendments are 
not.

Mr. Chairman: My reaction is that 
you are rather laying a too rigid a 
condition. As things stand today, as 
you know, the complexion of Indian 
politics is changing fast. Even now, 
1 am afraid, if we have to go to Par
liament with the present amendment 
as it is with suitable modifications or 
even for ordinary purposes, it would 
be difficult to get a majority and 
two-third. Next year (1968) the 
complexion of your House will radi
cally alter. The opposition will have 
almost equal numbers. In such a 
situation, even the present procedure 
to amend would be very difficult to 
get through. This is my personal 
opinion.

Shri M. C. Setalvad: The idea be
hind this rigidity is this. The amend
ment of the fundamental rights chap
ter must be or should be of such a 
nature that it would command not 
only the support of the ruling party 
but a good number of the opposition 
also.

That is, the total should be three- 
fourths. So far it has been the ruling 
party and nobody else. That has got 
to change. In the important matter 
of amendment of fundamental rights 
you have to carry with you not only 
the ruling party but a part of the 
Opposition also.

Mr. Chairman: That is the second 
hurdle, a very big hurdle.

Shri Viswanatham: Now, in this
amendment which you have proposed 
Article 32 also is covered?

Shri M. C. Setalvad: Yes, it is
covered?

Mr. Chairman: Well, I hope, no
more questions now. On behalf of 
the committee, I want to extend our 
grateful thanks to you for giving us 
this help and making very useful 
and constructive svggegtions,, to see 
that the efforts made by our friend, 
Mr. Nath Pai, bear fruit.

Shri Setalvad: Thank you very
much.

(The witness then withdrew)

(The Committee then adjourned)
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