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the Joint  Committee on the Presidential  
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Page 3, c o l .  2, l in e  11, for " f i e l d 11 read " f i l e d "
Page 5, c o l . i ,  l in e  22, for  “win" read "w i l l "
Page 30, co l .  2, ( i )  l in e  4, for " to"  read "too"

( i i )  l in e  5 from bottom,
far "more" read "mere"

Page 31, co l .  2, l i n e  10 from bottom, for " f o r "
raag "got"

Page 33, c o l . l ,  l in e  26, for "sad" read "sjaid"
Page 40, co l .  l ,  l in e  13, for  "re fa in "  read "refrain 
Page 43, c o l . l ,  l in e  12 from bottom, for "Justince"

read "Justice" 
Page 75, c o l . l ,  l in e  25, for "undingtif ied"

read "undignified"
Page 79, ( i )  c o l . l ,  l in e  17, fo r  "MOOY" read "MODY" 

( i i  c o l . l ,  l in e .  37, .for "BODY" read "MODY" 
( i i i )  co l .  2, l in e  15, for  "BODY" read "MODY" 

Page 83, c o l .  2., l in e  17 from bottom, .
. for "adoptinning" read "adopting"

Page 84, c o l . 2, ( i )  l in e  3 0 . for "in so to seak"
read "so to speak"

( i i )  l i n e  10 frorr. bottom, for "wiuld"
read "would" 

Page 90, c o l . 2, l in e  J.8, for "the nature"
read "then la te r "

Page 100, c o l . l ,  l ines  27- 28, for "candate"
read "candidate"

Page 101, co l .  2, l in e  27, fo r  "body" ro?>d "day"
Pag'; 103, co l .  2, l in e  28, fo r  "export" read "elapse



( i i )

Page 107, co l .  2, l in e  12, fox "beter" read "better"  
Page 109, c o l . 2, l in e  5, after ?'The" insert  "idea" 
Page 113, col* 2, l ine  30, for "had" read "bad"
Page 114, c o l . l ,  fo r  l ines  1-7, from bottom, 

substi tute
"after the President was sworn in .

Shri D,N.Singh: You are supporting
deletion o f  the clause 'because o f  the 
protracted t r i a l ’ , because the t r ia l  
w i l l  be held in public .  I f  i t  can be 
disposed o f  quickly, i f  i t  can be held 
in camera, you’ have"

Page 116, c o l . l ,  l ine  6, for  "MLS" read "MLAs"
Page 118; c o l l ,  l ine 3, If or ,,Lbw" read "Now"
Page 124, c o l . l ,  l in e  3, for "cation" •

read "n o t i f i ca t ion "
Page 188, c o l . l ,  l in e  6, for "been" read "seen"
Page 190, co l .  2, after l in e  29, insert

"SHU PALKHIVALA : We have to "
Page 191, c o l . l ,  for l in e  14, substitute 

"vent such a thing?"
Page 201, c o l . l ,  l ine  13, after " facts"  insert  "o f"
Page 203, c o l . l ,  l in e  26, del ete "to"
Page 209, c o l . 2, l ine  10, for "ridoulous"

read "r id i  culous"
Page 210, col* 2, la s t  l in e ,  for "their"  read "then"
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I. Shri S. P. Sen Verna. Former Chief Station Commissioner

'The witness was called in and he 
took 1his seat)

MR. CHAIRMAN: I would like to * 
draw your attention to Direction 58 of 
the Directions issued by the Speaker, 
which reads as follows:

“Where witnesses appear before a 
Committee to give evidence, the 
Chairman shall make it clear to the 
witnesses that their evidence shall 
be treated a0 public and is liable to 
be published, unless they specifically 
desire that all or any part of the 
evidence tendered by them is to be 
treated as confidential. It shall, 
however, be explained to th^ wit
nesses that even though they might 
desire their evidence to be treated 
as confidential such evidence is 
liable to be made available to the 
members of Parliament/’.

I am sure you must have gone 
through the Bill. We would like to 
have your experienced opinion on i t  
You may enlighten up on your views, 
and then if hon. Members desire, 
they might put questions to you for 
clarification.

SHRI S. P. SEN VARMA: I have 
gone through the provisions of the 
Presidential and Vice-Presidential 
Elections (Amendment) Bill, 1972. As 
a matter of fact, most of the provisions 
of the Bill are based on the recom
mendations made by me to the Gov
ernment But after giving my most 
careful consideration to the various 
provisions of the Bill as introduced in 
the Lok Sabha, I was not feeling very 
happy, especially about one provision, 
and that relates to the complete dele
tion of the provisions relating to 
corrupt practices from section 18 of the 
Act.

I feel that these provisions relating 
to the corrupt practices of bribery and 
undue influence have been there as 
grounds for challeging the election o f 
the President or the Vice-President, 
since the very begining, that is to say, 
since the time the Act was paseed by 
Parliament in 1952.

Thereafter, five Presidential and 
Vice-Presidential elections have been 
held. Election petitions were field be
fore the Supreme Court on as many 
as three occasions, first by Dr. N. B. 
Khare in 1957, and then in 1967 when 
Dr. Zakir Hussain was elected Pre
sident and Mr. Subba Rao also stood 
as a candidate, a serious contesting 
candidate. Then, there was the last 
case which arose out o f the election of 
the present President, Mr. V. V. Giri.

I know that in the first Presidential 
election case which was started by 
Dr. N. B. Khare before the election 
was held and also in the last case, the 
question of curtailment o f jurisdiction 
by Parliament was raised before th* 
Supreme Court. It was argued before 
the Supreme Court that Parliament, by 
detailing only a few provisions as 
grounds for setting aside an election o f 
a President or a Vice-President had to 
that extent curtailed the jurisdiction, 
and had violated the provisions of ar
ticle 71 of the Constitution. For, arti* 
cles 70 and 71 say that all doubts and 
disputes—I would request hon. Mem
bers to bear these words in mind, na
mely ‘all doubts and disputes’—shall 
be inquired into and decided by the 
Supreme Court. It was argued in Dr. 
N. B. Khare’s case under article 70 that 
all doubts and disputes relating to 
Presidential elections shall be decided 
by the Supreme Court, since all doubt* 
and disputes might cover any possible 
ground or might be based upon any 
possible grounds and not on the few

.
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grounds which had been specified only 
ln: section 18 of the Presidential and 
Vice-Presidential Elections Act. On 
this ground, this Act was challenged*

But the Supreme Court considered 
it in Dr. Khare’s case and said ‘No, 0 
under art. 71, Parliament has been 
given the power to make law with res* 
pect to any matter and in exercise of 
that power, Parliament could even spe
cify the grounds on which the election 
could be challenged, and on no 
other ground*. When this point wa» 
again raised in Shri Giri’s election 
case, the Supreme Court with approval 
quoted a fairly long passage from the 
previous judgement in Dr. Khare’s 
case and said that Parliament had 
power to specify the grounds for set
ting aside an election to the office o* 
the President or the Vice-President 
and, therefore, the Act does not suffer 
from any defect on that account.

If from the very beginning there 
had been no ground for setting aside a 
Presidential or Vice-Presidential 
election on the ground of the commi
ssion of the offence of bribery or un
due influence, then perhaps there 
might not have been any objection. 
But since the provisions relating to 
the offences of bribery and undue in
fluence have been in the statute book 
since the very beginning, now at this 
time of the day from the strictly legal 
standpoint it may not be objection
able or exceptionable, but I doubt 
whether it will be in consonance with 
propriety and expediency as well 
which, no doubt, should play an im
portant part in important elections to 
the highest offices in the State. This 
is only my personal view. Therefore, 
I feel that there should be some pro
visions in sec. 18 relating to the offen
ces of b r ib e r y  and undue influence 
which should be grounds for setting 
aside an election. But at the same 
time, if hon. members would look to 
the present provisions of sec. 18, they 
will find that those provisions also are 
not very happy. I would like to dra^

attention to sec. 18 (1) (a), and 
1 (b) (i). i  am reading it.

“ If the Supreme Court is of 
opinion that ihe offence of bribery 
or undue influence at the election 
has been committed by the returned 
candidate or by any person with the 
connivance of the returned candi
date-----the Supreme Court shall
declare the election of the returned 
candidate to be void” .

This is one provision. The second
is:

“ If the Supreme Court is of opi
nion that the result of the election 
has been materially affected by 
reason that the offence of bribery or 
undue influence at the election has 
been committed by any person who 
is neither the returned candidate 
nor a person acting with his conni
vance... the Supreme Court shall 
declare the election of the returned 
candidate to be void” .

I have obj3ction to such a wide 
provision because if you look at it, you 
will at once find that under it, even if 
there is a third person between whom 
and the returned candidate there is no 
nexus whatsoever, if it can be proved 
that the offence of bribery or undue 
influence has been committed by that 
third person—with whom the returned 
candidate has n o  relationship, neither 
as an agent, nor has acted with the 
consent or connivance of the returned 
candidate nothing at all, he is an out
sider, he may even be an enemy of 
the returned candidate—then the 
election will be liable to be set aside. 
This goes to one extreme and the pre. 
sent complete omission goes to an
other extreme.

Therefore, I feel a via media should 
be thought out. It is not difficult to 
suggest it at all. It should more or 
less be on the lines of the provisions 
to be found in s. 100 of the Represen
tation of the People Act, 1951, which 
deals with the grounds on w h ic h  the 
election of a candidate returned to the 
Houses of Parliament or to the Houses 
of a State Legislature may be challen
ged. There it is clearly stated that if
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the High Court ig of opinion thfct the 
election of a returned candidate has 
been vitiated by the commission of a 
corrupt practice—in the Representa
tion of the People Act, undue influence 
and bribery are regarded as corrupt 
practices, but in the Presidential and 
Vice-Presidential Elections, undue in, 
fluence and bribery are regarded not 
as corrupt practices but as offences— 
his election is liable to be set aside. 
If you look at sub-section 2 of section
18, you will find:

“For the purposes of this section 
the offences of bribery and undue 
influence at an election have the 
same meaning as in Chapter 1X-A 
of the Indian Penal Code” .

Therefore, if we more or less follow 
the provisions of s. 100 of the Repres
entation of the People Act, I think that 
win be the best thing. First of all it 
says that if a corrupt practice has been 
committed by a returned candidate 
or by his election agent—because an 
election agent stands more or less ip 
the same place as the candidate at an 
election—the High Court shall declare 
the election of that candidate to be 
void. Whether in such a case the High 
Court is not to consider whether the 
result of the election has been 
materially affected or not, irrespec
tive of that, the moment the election 
petitioner is able to prove that a cor
rupt practice has been committed 
either by the returned candidate or 
by his election agent, the High Court 
is at once to declare the election to 
be void. But then there is the other 
provision, ‘if the High Court is of 
opinion that the result of the election 
has been materially affected by rea
son of a corrupt practice committed in 
the interest of the returned candidate 
by an agent other then the election 
agent’ . Therefore, there also it must 
be by an agent who is not the election 
agent. Some sort of a nexus must be 
there between the returned candidate 
and the person who has committed a 
corrupt practice. The hon. Commit
tee may consider whether, on the 
same lines at in the People’s Repre
sentation Act, a provision might be 
also inserted in clause 8 o f the BilL

As regards'otjier provisions, as ^ 
said earlier, they are jnore or less, 
based on the views expressed by me. 
I support the other provisions of the 
Bill.

MR. CHAIRMAN: You agh?e with, 
all the other provisions of the Bill.

SHRI S. P. SEN VARMA: Yes. They 
more or less relate to matters of pro
cedure and detail except one where 
it has been required that a nomina
tion paper shall be signed by 40 per
sons.

MR. CHAIRMAN: Do you agree* 
with that also.

SHRI S. P. SEN VARMA: Yes; I
agree.

MR. CHAIRMAN: To summarise,,
you want some via media to be found 
out that no frivolous person should, 
be able to go to court to challenge the 
election of the President. That is- 
what you mean. At the same time>. 
if there is some basic ground for a> 
corrupt practice or undue influence,., 
you want that it must be justiceable.

SHRI S. P. SEN VARMA: Provided 
that it has been committed by a per
son who must have some nexus as an 
agent. In the whole of the Presiden
tial and Vice-Presidential Election 
Act, you will notice that there is no 
provision for an election agent. In 
some of the rules framed under the 
Act, there is an expression “authorised 
representative” . But the word “elec
tion agent” is nowhere used. If 
that is necessary, that can be used. 
There is nothing wrong in that.

Another point which is of a very 
general nature is that in the Consti
tutions of some countries in the world 
there is no provision after an election 
to the office of the President has been 
held for setting aside or challeng
ing that election. For example, there 
is no such provision in the United 
States Constitution. Then, there is no 
such provision in the Constitution o f 
the Federal Republic of Germany and" 
so on. But in some of the new demo-
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oracieg of Africa—not in all—-There 
are some provisions for challenging 
the election. There, it says that it 

-must be finished within 10 or 15 days 
or, in any case, within a month every
thing is over. After all, it is an elec
tion to the highest office, that is, the 
head of the State. The office of the 
President cannot be kept in a state 
o f suspense for a long period.

ME. CHAIRMAN: We see your point. 
One should try to understand why it 
lias been taken out from the purview 
o f  Judicial inquiry because it is the 
feeling that the President being the 
first citizen of India, and if he is call
e d  upon by a court-----

SHRI S. P. SEN VARMA: If you 
say that, then the fault lies with the 
framers of the Constitution. Why did 
they at all put articles 70 and 71 in 
the Constitution itself? I would re
quest you to please look at articles TO 
and 71. In that case, as in the case 
o f  United States, there should have 
been no provision at all for challeng

ing  the election to the office of the 
President. But they have put that 
provision in the Constitution itself.

MR. CHAIRMAN: We see what you 
« r e  driving at. To other amendments 
you  agree in toto. But only , thing is 
about justiceability of the corrupt 
practice of influence or bribery. To 
that extent, you have also been good 
enough to give us some insight into 
some Constitutions of the other coun
tries. ‘

SHRI S. P. SEN VARMA: As a mat. 
ter of fact, there are three or four 
volumes of the “Constitutions of the 
World” . The officers of the Law 
Ministry if they like can surely find 
some sudh provisions and place therm 
before this august Committee.

MR. CHAIRMAN: There are chal
lenging and non-challenging provisions 
In different Constitutions. The elec
tion methods are also different. Ours 
is a different electoral college. All 
these things will have to be taken into 
consideration.'

I would like to put it to you one 
thing. The president i8 the first citi
zen of India. The moment he is elect
ed, he is no longer a candidate and he 
is the President of India. If the 
President of India is called upon by a 
court on any ground, does it reflect to 
the prestige and glory of the office of 
the President and of the nation? That 
is the crux of the whole matter.

SHRI S. P. SEN VARMA: It is per
haps for this reason that the framers 
of the Constitution vested jurisdiction 
in the highest tribunal of the land, 
that is, the Supreme Court of India— 
not in any High Court but the Sup
reme Court of India. There is no 
super Supreme Court in this country. 
In such matters which have been 
made justiceable by the Constitution 
itself, the Supreme Court is supreme. 
Of course, I have got the highest res
pect for the President of India. I 
have got all respect for a Member of 
Parliament. When I was the Chief 
Election Commissioner, when the hon. 
Members used to come to me, I used 
to tell them, j  look upon a Member 
of Parliament not as one single indivi
dual but as an embodiment of 8,72,000 
people of this country. Now, it is 
much more. I have told a number of 
MPs that I look upon the President as 
an embodiment of 547 million people. 
I have said it in public in my talks. 
I have all respect and veneration for 
the office of the president. But at the 
same time, there is a provision in the 
Constitution itself. The Parliament 
has power under article 71 as well as 
under article 246 read with Entry 72 
of the Union List in the Seventh Sch
edule to the Constitution and these 
provisions are in the Constitution 
itself.

Therefore, when the supreme 
document of the land authorises or 
enables a person to file an election 
petition, in that case the objection 
nhould have been taken to the very 
filing of the election petition. After 
all, he is no more a candidate, he is 
the President of India the moment 
the Returning Officer declares the 
result of the election of the President.
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That ivy moment he becomes the 
President o f  India. O f course, he 
takes his office a few  days later after 
the Election Commission issues the 
notification,

MB. CHAIRMAN: But he is the
President-designate.

SHRI S. P. SEN VARMA: Yes.
Therefore, my point is this. This is 
the provision which has been made 
in the Constitution. I have the highest 
r e je c t  to the framers of the 
Constitution among whom there were 
great legal luminaries like Shri Alladi 
Krishna Swamy Iyer, Shri K. M. 
Munshi and Dr. Ambedkar. They 
should have thought at that time 
whether any provision relating to the 
election of the President is at all to 
be placed in the Constitution. But 
since it has been placed and since 
they had, in their collective wisdom, 
thought that it nhould be there, how 
can we now say that it is not 
desirable that the President should be 
called upon to explain before the 
court. After all, it is the Supreme 
Court, the highest judiciary in the 
land. On that account, I think, we 
cannot take much exception because 
it is there in the Constitution itself.

MR. CHAIRMAN: If the Supreme 
Court is the highest judiciary, the 
Parliament is higher than that because 
it represents the people...

SHRI T. N. SINGH: Sovereignty
rests with the people.

SHRI S. P. SEN VARMA: Let us 
not enter into controversial matters. 
I cannot express any opinion on that.

MR. CHAIRMAN: As I told you, 
the whole thing is: we look upon the 
President as the first citizen of India 
and, therefore, whether the President 
can be called upon, maybe by the 
highest judicial body, but should he 
be called upon as after he was de
clared President of India, by a court 
to answer charges, frivolous or other
wise as it was done last time?

About the Constitution, o f course, 
we have framed the Constitution but 
we have amended it so vnany times, 
a thing which has been done in good 
faith, no doubt about it, but experi
ence does teach us to what extent 
we can adjust according to the 
requirements of the time and accord
ing to the requirements of the office.

SHRI NAWAL KISHQRE SINHA: 
Mr. Verma has given us the benefit 
of his empirical studies made over a 
number of years with regard to the 
holding of elections. He has in this 
connection mentioned a few countries 
United States, French republic and 
some African countries. Will he be 
kind enough to tell us as to with 
whom he is willing to equate us. In 
which of the three categories he would 
like to place India.

SHRI S. P. SEN VARMA: I cannot 
exactly...

SHRI NAWAL KISHORE SINHA: 
You have mentioned United States. 
You mentioned the French Republic. 
You mentioned some African coun
tries, where almost every six months 
or a year, the Government changes. 
With whom would you like to equate 
us? Where would you place India?

SHRI S. P. SEN VARMA: In many 
of those countries there is no provi
sion, because it is a Republic, for 
challenging the election to the office 
of the President. Otherwise, there is 
no question of equating India. India's 
constitution is a unique one.

SHRI NAWAL KISHORE SINHA: 
How do the political conditions in 
India compare with the political con
ditions in those countries because 
whatever we have said will be based 
on our own political system and the 
extent to which we have reached our 
political objectives, I ask you as to 
in which category would you place 
India, That is a very simple ques
tion.

MR. CHAIRMAN: What he means 
is that you have cited so many Con
stitutions. Nmr, where does India



come nearer to any of. these Consti
tutions? Election Rules or the Con
stitution—where do they come nearer 
to?

SHRI S. P. SEN VARMA: So far as 
the provisions relating to the challeng
ing of elections to the office of the 
President and Vice-President, there is 
no provision in the American law 
nor in the French law. There are 
provisions in some of the African 
Constitutions but they also do not 
stand at par, if I may say so, with 
the provisions in our election law,

SHRI NAWAL KISHORE SINHA: 
You referred to Art. 71 which em
powers the Parliament to enact 
certain laws to regulate elections. 
Can it be said that even this amend
ing Bill is also under the same 
Article? If you read the Article the 
meaning of Art. 71 is too far in this 
respect that you think that under 
Art. 70, clause 18 is a necessity. But 
this amending Bill is also under the 
same Article. So, it cannot be said 
that an inquiry into the irregularity 
of presidential elections has been 
totally done away with. This cannot 
be said. >, ^ J

SHRI S. P. SEN VARMA: I have 
not said that Parliament has it# 
power, but since then, provisions 
relating to the offences of bribery and 
influence have been there from the 
very beginning, that is, since 1952. 
Now, at this time, there is nothing 
illegal on the part of the present 
Parliament or the present Joint Com
mittee to make a recommendation. 
Therefore, I cited the two Supreme 
Court judgments, one Dr. N. B. 
Khare’s case and the other the latest 
case of Mr. Giri. In both the cases, 
it has been specifically laid down by 
the Supreme Court that Parliament 
has the power to specify the grounds 
on which an election can be challen
ged because the point which was 
raised on behalf of the petitioners 
before the Supreme Court was that 
the Parliament in mentioning only a

* few grounds for challenging an elec
tion to the office of the President or 
the Vice-President has violated the

provisions of the Coxuttitution' That 
was the point, that the Parliament 
has violated the provisions of A rt  7& 
and 71. Then the Supreme Court said 
‘No’.

The language of Art, 71 is such as. 
that Parliament has the power to lay 
down only certain grounds—1, 2, 3, 4. 
Therefore, I say that so far as the law 
is concerned, Parliament is certainly 
competent to omit from Sec. 18 all
provisions relating to the commission 
of the offences of bribery and influ
ence as grounds for challenging the 
election. But apart from that, m y  
point is this: that since this provision, 
has been^ made by the Parliament in. 
Sec. 18, now people may not like the 
amission of provisions relating to* 
bribery and undue influence. There 
may be serious criticism also.

SHRI NAWAL KISHORE SINHA: 
What can you say as to how this right 
to challenge the flection of a President, 
has been exercised by the petitioners 
and their witnesses in this country so 
far?

SHRI S. P. SEN VARMA: They 
filed election petitions before the 
supreme court. I could not express 
an opinion.

MR. CHAIRMAN: Whatever is filedr 
do you think that is in keeping with 
the dignity, and general traditions, 
dignity of the office etc. or are they 
far below? Have such petitions that 
have been filed any justifications 
looking to the high office? You may 
say, I think, it should be a personal 
opinion.

SHRI S. P. SEN VARMA: These are 
filed before the Supreme Court. One 
can say there is not very good ground 
for such election petition. Whether 
the grounds are sufficient or not suffi
cient, the Supreme Court can say. 
This is the highest judiciary o f the 
land.

SHRI P. GANGADEB: Do you think 
that Section 100 of the HP Act should 
be kept as it is by amending sec. 18 
of the Bill or do you think that some 
suitable amendment could be made in 
respect of sec. 18(b) and if so, could



you give som* suitable sentence for 
sifttikble amendments? !

SHRI S. P. SEN VARMA: In my 
experience as Law Secretary etc. I 

/  drafted hundreds of Bills of the Govt, 
o f India, hundreds of such bills before 
Joint/Select Committees o f Parlia
ment. The draftsman are sitting 
there. They will see it.

SHRI TRILOKI SINGH: Are you 
In favour o f retaining 18(1) (a) and 
deletion of 18(1) (b )(1 )?

SHRI S. P. SEN VARMA: If the 
supreme court is of opinion that the 
offence of bribery or undue influence 
has been committed by the returned 
candidate (it should stop there), the 
Supreme Court shall declare election 
to be void. That is the first sugges
tion. Here in section 18(1) (a) it is 
stated, “ by the returned candi
date or by any person with conniv
ance of the returned candidate.” 
This latter part may go from here. 
If the offence of bribery or undue 
influence has been committed by 
returned candidate, then what will 
be the result? Supreme Court shall 
declare election of returning candidate 
to be void. That is there. In section 
18(1) (b )(i)  it would be like this: If 
Supreme Court is of opinion that the 
result o* election has been materially 
affected by reason that the offence of 
bribery or undue influence has been 
committed by any agent or authorised 
representative of the candidate, in the 
interest of the returning candidate!, 
(that is the language in the RF Act) 
then, the Supreme Court shall do 
such and such a thing and the rest of 
the thing follows, that is, the Supreme 
Court shall declare the election to be 
void.

SHRI TRILOKI SINGH: That is, if 
the agent does it, it should be proved 
that it has materially affected the 
election.

SHRI S. P. SEN VARMA: Yes.

SHRI TRILOKI SINGltV Y ou  say, 
^anflidate'shouldh tee fcound by  acftion 
o f  tois owA * agent.

MR. (^HAIBMAN: Unless in his oprn 
interest, he says.

SHRI S. P. SEN VARMA: In the 
interest o f the candidate.

SHRI TRILOKI SINGH: Candidate 
should not be bound by it unless it 
has materially affected the election.

SHRI S. P. SEN VARMA: Two
conditions are to be proved. It should 
have been done by the agent and 
there should be acrme sort of relation 
between the agent and the returning 
candidate and it must be done by  
such agent in the interest of the 
candidate also. The court must be 
satisfied that result o f election has 
been materially affected. That is the 
expression in RP Act also.

SHRI TRILOKI SINGH: Corrupt
practice, undue influence, bribery, all 
these expressions are there. When 
offence is there, it leads to prosecu
tion and arrest of persons etc. What 
do- you think would be better? It is 
natural corollary that the man should 
be prosecuted and punished.

SHRI S. P. SEN VARMA: That is a 
good point. In 1952 it was said by Dr. 
Ambedkar himself. Framers of the 
Act, instead of putting ‘corrupt prac
tice* put the word ‘offence’. The very 
idea of corrupt practice in election is 
an obnoxious thing, that is, if the 
person returned is found to be a 
corrupt person, that he has committed 
a corrupt practice. In the case of the 
offence of undue influence and bribery 
some sort of moral turpitude does not 
attach to the offence at least formally, 
as it attaches to the corrupt practice.

SHRl TRILOKI SINGH: What
would you like to be done now?

SHRI S. P. SEN VARMA: I think 
‘oAence’ should remain.

SHRI TRILOKI SINGH: If the
court holds that such *ad such person 
Mas been JbtmA * guilt? will ft m * be 
prosecution Unde* W C  also? '



SftRI S. P. SEN VARMA: Even In 
the case of corrupt practice, there can 
be prosecution.

V

SHRI TRILOKI SINGH: But here 
it will be something like mandatory.

SHRI S. P. SEN VARMA: If some
body after the disposal of an election 
petition by the Supreme Court liktfl 
to make a complaint before the com
petent court the court should take a 
decision.

SHRI TRILOKI SINGH: Which
competent court will differ from the 
Supreme Court?

SHRI S. P. SEN VARMA: Thav
cannot be helped.

SHRI TRILOKI SINGH: I would
like to draw your attention to the 
provisions of Section VI of the Bill 
which relates to the filing of election 
petition. The provision new proposed 
is that it should be more stringent— 
that instead of 10 or more it should 
he at least 40 electors. A*m I to take 
it that the witness is in favour of 
making the provision of filing election 
petition mor? stringent than what it 
is at the moment?

SHRI S. P. SEN VARMA: It should 
be made more stringent.

SHRI D. N. SINGH; You submit
ted two reports regarding the elec
tion of President and Vice-President. 
You submitted one in 1967 and the 
other at the time of mid-term poll. 
In 1967 report you made certain re
commendations which you reiterated 
in the report on the mid-term presi
dential election. There you also 
aaid since the election petitions are 
pending you would not like to com
ment but after the election petitions 
are disposed o f you will submit an
other report to the Government lor 
amendment. Did you submit any 
report* (

SH$I S. p. s m  VARMA: It i i  not 
exactly a formal report. It was fei

the form of a letter to Mr. Gokhale, 
Law Minister. I said as the presiden
tial/vice-presidential election was to 
be amended, therefore, these w ere 
more or leas, my idaas.

SHRI D. N. SINGH: That has not 
been circulated to us. That should 
be circulated to us. That letter which 
he wrote to Mr. Gokhale should have 
been circulated to us. Will he give us 
the benefit of knowing about the oon~ 
tents of the letter which he wrote to  
Mr, Gokhale?

SHRI S. P. SEN VARMA: These
are all the provisions.

SHRI T. N. SINGH: Should I
understand from the answer to the 
question just put to you that you  
were influenced in your recommenda
tions communicated in the shape o f  
a letter to the Government by the 
judgement of th« Supreme Court.

SHRI S. P. SEN VARMA: In making: 
any report whether in relation to- 
amendment of this Act or that Act 
the judgemen of the Supreme Court or 
High Court is always taken into con
sideration.

SHRI T. N. &INGII: There had been 
previous judgements also but till the:* 
you could not think of the various 
changes which you suggested. So, all 
your suggestions are derived from the 
iater judgement of the Supreme Court-

SHRi S. P. SEN VARMA: That I
cannot say that all my recommenda
tions are derived from the judgement 
of the Supreme Court.

SHRI T. N. SINGH: Why did not 
you make earlier? It was an after
thought.

SHRI S. P. SEN VARMA: I  was ex
tremely busy.

SHRI D. N. BINGIfc Jfce Election 
Commissions can frame certain rulef
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for maintaining the secrefy o f voting 
in the Presidential/Vice-fresidential 
elections. Would you like a provi
sion to be made in the Act that if 
any of the recommendations or if any 
of the directions of the Election 
Commission are not adhered to then 
that election should be set-aside? 
For example, you make certain re 
commendations. If you make certain 
rules regarding posters and papers and 
if they are not complied with, then 
the election should be set aside.

SHRI S. P. SEN VARMA: That will 
depend upon the provision in the Act 
itself.

SHRI D N. SINGH: Would you like 
to make a provision in the Act?

SHRI S. P. SEN VARMA: Suppose, 
we make a recommendation and the 
Parliament does not accept it.

SHRI D. N. SINGH: What is your 
personal view?

SHRI S. P. SEN VARMA: As there 
are provisions in the Representation of 
the Act, I think in the President and 
Vice-President election rules them
selves, they specifically lay down that 
any non-compliance, any defect, which 
is not of a substantial nature will not 
enable or empower the Returning 
Officer to reject the nomination paper 
and so on

SHRI D. N. SINGH: If certain re
commendations of the Election Com
mission or rules framed by them are 
not adhered to .should there be any 
provision or not?

SHRI S. P. SEN VARMA: If you 
kindly look at section 18(b), it is al
ready there.

SHRI D. N. SINGH: I would like to 
draw your attention again to  your re
commendation. “An innovation was 
introduced.. . . .  .was not received In 
time.”  Have you brought it to the 
notice o f the court and have they 
declared toid  or not?

. SHRI S. P. S3EN VARMA: How can 
I say?. *

SHRI D. N. SINGH: Y ou have sug
gested that there should be *ome de
posit for presidential and vioerpresi^ 
dential candidates-^**. 1000|-t Mr* 
Bhupesh Gupta had objected to that 
provision in the memorandum sub
mitted by him. Have you read his* 
memorandum?

SHRI S. P. SEN VARMA: I have
not read it.

SHRI D. N SINGH: In his letter he* 
has mentioned “Rs. 2500|- as proposed.
in the B i l l . . ..........sponsoring other
persons.”  The provision should re
main unchanged even after this ob
servation of Shri Bhupesh Gupta. You* 
still adhere to your recommendation. 
You have mentioned Rs. 1000|-. Now,. 
Shri Bhupesh Gupta says it has beet* 
raised to Rs. 2500|-. He further says
“I agree with him ..........moneyed man
can find Rs. 2500|- and can file a peti- 
tition. Don’t you think that that pro
vision should be there?

MR. CHAIRMAN: The question is 
it going to help in any way or whe
ther it should be maintained or it 
should be absolutely done away with?

SHRI S. P. SEN VARMA: A pro
vision has been made in this Bill. Y&u 
kindly see section 5(c).

MR. CHAIRMAN: Would you like 
that it should be there or it is not 
necessary? That is what he wants to 
know?

SHRI S. P. SEN VARMA: I think
it may remain. For example, in the' 
Uhited Kingdom, there is a provision 
for deposit by Members of the House* 
of Commons. But, at the same time, 
the pomination paper is to be proposed' 
and seconded and assented to by at 
least 10 electors. But, still, there te  
a provision for deposit.

SHRI P. K. GHOSH: He says pro
vision has been raised from Rs. 1000|~ 
to Rs. .■

MR. CHAEMiiAity» 9 o ,
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SHRI a  P. SEN VARMA: There is 
Mo provision- today.

_ '
SHRI BALACHANDRA MENON: I 

'Would like to know whether you 
‘will be satisfied if the election is 
'challenged by a tribunal presided ova: 
•fey the Chief Justice of the Supreme 
Court instead of Supreme Court it
self?

SHRI S. P. SEN VARMA: No.

SHRI RASIKLAL PARIKH: This
provision regarding the requirement 
o f  a minimum number is also based 
upon something. Then the number 
o f  proposerfl and seconders has been 
raised because we do not know about 
the nomination about these two very 
•dignified posts. Similarly, the secu
rity deposit is also there. Would you 
think that their dignity is l|4th of the 
•dignity of the President? In the num
ber of proposers and seconders, this is 

-different. This is one point. The 
number of proposers and seconders in 
the case of Presidential candidature is
20 and 20 and in the case of Vice- 
Presidential election, it is 5 and 5. 
'These probably may be arbitrary 
figures. But, a certain equation has 
got established about the dignity. 
What would be your view? Would 
-you not make it—the dignity—at least 
half of the President in the case of 
Vice-President?

SHRI S. P. SEN VARMA: I think
it  cannot be. We should see which is 
the electorate in the case of the Pre
sidential election and which is the 
electorate in the case of the Vice- 
Presidential election. The electorate 
in the Presidential election, that is 
to say, the electoral college mentioned 
in Article 54 of the Constitution for 
the election of the President of India, 
consists of elected Members of both 
houses of Parliament and all the elect
ed  Members of the Legislative Asseftn. 
blies of all the States. .

SHRi RASIKLAL PARfltH; ■” That 
accounts for tfeis dlgey n c f ? 7

SHRI S. P. SEN VARMA: With the 
result that the electorate in the 
Presidential election will be about 
who are Members o f Parliament plufc 
roughly 3500 elected Members o f the
21 Legislative Assemblieg of the 
•States. Therefore, it will be more 
than 4000. Whereas, the electorate in 
the case of the Vice-Presidential elec
tion consists only of the Members, not 
simply elected, but, even nominated 
members of both Houses o f Parlia
ment. They are confined only to the 
Membership of both Housefl of Parlia
ment This is about 700.

SHRI RASIKLAL PARIKH: That
probably accounts for this mathemati
cal difference. Then, the second point 
is this. This is about the dignity of 
the President and Vice-President. A  
view has been that the proposers, the 
seconders and the electors, as sudh 
persons, they have also dignity and 
when you make an allegation of cor
ruption or bribery, against the Pre
sident or the Vice-President, you are 
also making a similar allegation 
against them, who are Members of 
Parliament and State Legislatures. 
Therefore, would you think that for 
these two reasons, consistent with the 
dignity of the Office of the President 
and Vice-President, the allegations 
should not be allowed to be made? 
What would be your view? Do you 
think that the allegation should, at 
all, allowed to be made?

SHRI S. P. SEN VARMA; This is 
a very delicate question. As I said, I 
have got the highest respect and re
gard for the Office of a Member of 
Parliament and all the elected Mem
bers, because they are the representa
tives of the people. So also, the 
Office of the President and Vice-Pre
sident, are the two highest Offices of 
the State At the same time, my ex
perience has been that—it was not a 
very happy experience—in election 
times, specially in indirect elections, 
say, for example, to the Upper Houses 
of the State Legislatures, I have re
ceived 90 . many complaints requesting 
me to send senior Officers as obser-
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veri—senior t)fflcers o f the Election 
Commission as observers—so that no 
bribe may be given to the electors 
that is, the elected Members of the 
Legislative Assemblies and I had to 
send senior Officers, who had to super
vise the elections at the various Legis
lative Councils, elections and elected 
Members of the Legislative Assem
blies. it has happened. Sometimes, 
we succumb. We should not forget 
that. After all, we are human beings. 
Man is a compromise between God 
and the beast. We should not forget 
that we are a compromise.

SHHI RASIKLAL PARIKH: That
you would say of all men, whether he 
is a Member of the Assembly or he is 
a Member of Parliament or he is the 
President.

SHRi S. B. GIRI: Mr. Sen Varma, 
I am glad that you agree with some 
of the Members that opportunity 
should be given for going to the Court, 
even for the highest Office also. For 
instance, if a person commits an 
offence before the election or before 
the filing of nomination, an offence in
cluding bribery or murder or any 
such thing, after election, that person 
should be brought before the Court, 
and he should not be left, because he 
is the President or he is holding the 
highest position in the country..I 
would like to know your opinion.

SHRI S. P. SEN VARMA: As a
matter of fact, in the last Presiden
tial Election case, Mr. Giri volun
teered to appear before the Supreme 
Court. Thereby, he raised the stature 
of the Office of the President. Of 
course, I saw in the papers. If the 
Newspaper reports are correct, I think 
it was observed by one of the learned 
Judges of the Supreme Court constitu
ting the Bench trying the Presidential 
Election case, that it would have been 
better if we could have observed the 
demeanour of the witness, namely, Mr. 
Giri. I think this has been said in 
open Court. Otherwise, there was a 
talk that he should be examineri on 
cMlmltsibft in the lUtftrapattil

Bhavan. The moment this was con
veyed to him, Mr. Giri said: *1 shall 
appear before the Court. In a full 
Court, I shall submit myself to the 
searching cross-examination and the 
charges'. One of the Judges, if I 
remember aright, expressly mentioned 
that he never, in his life, came across 
such a witness, so straight-forward, as 
the President.

SHRi S. B. GIRI: My second ques
tion is this. Do you think that the 
number of proposers and seconders 
should be increased from ten to forty. 
Is it going to have any material 
change?

SHRI S. P. SEN VARMA: i  think 
if there is a large number of electors, 
acting as proposers and seconders-----

SHRI S. B. GIRI: You would have 
seen the result of the last election. 
You would have seen what happened 
in the last election.

SHRI S. P. SEN VARMA: After all, 
it is secret ballot. Therefore, who can 
say who has voted for whom?

SHRl S. B. GIRI: In what way it is 
going to help?

SHRI S. P. SEN VARMA: It would 
help.

SHRI S. B. GIRI: In what way?

SHRl S. P- SEN VARMA: Let me 
explain in my own way. Let us say 
that the total number is 40. That will 
show, in the first place, that the can
didate has got some kind of popu
larity in the country. That means, 
he has some stature. What has been 
our experience in the last elections? 
In the last Presidential election, there 
were as many as 26 contesting for the 
Office of the President.

MR. CHAIRMAN About 20.

SHRl S P SEN VARMA: Thla waa
26, if I remember right Even In tfc* 
earlier efettfctos, this 4MMtm m
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like 16, 18 and 20, 9u^ nine or ten, 
Utiey did not get even a single vote.

SHb i  S. B. GIRI: I am coming to 
yotit point. Even after getting these 
ten proposers during the election 
time, they did not get even a single 
vote. Therefore, why should we in
crease the number at 'all? It is not 
going to ihave any material effect. 
Why should we increase the number 
unnecessarily?

SHRI S. P. SEN VARMA: It will
definitely put a curb on the number 
of contesting candidates.

SHRI S. B. GIRI: Ours is a demo
cratic, and at the same time, a poor 
country. Suppose a poor man wants 
to contest the election, how can you 
expect him to get Rs. 2,500? In 
democracy, as a poor man, I must 
have the right to contest. Why 
should there be this deposit at all?

SHRI S. P. SEN VARMA: In the
election to the offices of President 
and Vice-President, a poor man should 
certainly have the right to contest. 
For that purpose, we should try to 
liquidate poverty as quickly possi
ble.

SHRI S. B. GIRI: Let us take the
position as it today.

SHRI S. P. SEN VARMA: I say,
therefore, with due respect that it 
will act as a cuito. I have seen, as 
has now been mentioned by the Hon. 
Minister, that out of 26 candidates 0n 
one occasion, 9 or 10 candidates could 
not poll even a single vote.

SHRI S. B. GIRI: That is apart 
from the question. My point isf “how 
can a poor man get an opportunity?” 
Do you think he should collect the 
money and file the nomination?

SHRI S. P. SEN VARMA: If you
proceed purely on that ground, then 
I- should say that there should be no 
such .p r w ^ n  to  the election ja^, 
m m  rim Members of Parliament

SHRI S. B. GOT: I am confining 
myself to this Bill alone.

SHRI S. P. SEN VARMA; There 
may be persons, hot only in hundreds, 
but in hundreds of thousands, Who 
will find it difficult even to deposit 
Rs. 1,000/-. But we are not always 
guided by the fact that 225 million 
people in this country live below the 
poverty line. Our object is that it 
is an election to the highest office, 
viz. President; and we should try to 
avoid or exclude all sorts of frivolity 
therefrom. Otherwise, what is the 
point in this position, that a9 many 
as 26 persons contest the election? 
People will laugh at us. Many forei
gners have told me about this. There 
is no public opinion involved here; 
and we cannot control them by pub
lic opinion. The best method is, 
therefore, to have this money curb as 
well as increase in the number of pro
posers. That is what I thought and 
have recommended.

SHRI S. B. GIRI: The check has 
already been made, that forty persons 
s>hould propose I agree with you 
that we should not allow so many 
people to contest.

SHRI S. P. SEN VARMA: With due 
respect, I submit that this will be 
an additional curb.

SHRI JAGANNATHRAO JOSHI: In 
the case of clause relating to undue 
influence, you want to restrict it to 
the returned candidate alone.

SHRI S. P. SEN VARMA: In the
case of the returned candidate, with
out any further proof, if it is once 
proved that either of these two offen
ces has been committed by the re
turned candidate, the Supreme Court 
will declare it void; but in the other 
case, it will have to be proved that 
the offencfe has been committed by 
an agent who has some relations with 
the returned candidate.

SHRI JAGANNATHRAO JOSHI: in 
reply to Shri Trfioki Singh, you said 
that it should b* restricted to tfct
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nffences when theaeare commuted 
by the returned candidate, or t>y any 
person with the connivance of the 
returned candidate. What I say is 
that the gentleman w^° contests, will 
be clever enough not to do anything 
himself. If it is proved that it is done 
with the connivance of the returned 
candidate, I think that should be 
enough.

SHRI S. P. SEN VARMA: This point 
was discussed threadbare while the 
Joint Committee of the Houses of 
Parliament met in the year 1966; and 
I  was the Draftsman of the bill then. 
There were a number of provisions in 
the Representation of the People Act, 
1951. Pandit Bhargava was there in 
that Committee. As a matter of fact, 
in regard to the word ‘connivance’ , 
Mr. Kunzru fought in the Rajya Sabha 
as to why the word ‘consent’ was 
being substituted for the word ‘con
nivance’. If you kindly look at Sec
tion 100 as it stood before the amend
ment of 1956, you will find that the 
expression was ‘connivance’ ; but the 
Members of Parliament in the Joint 
Committee felt otherwise. There 
were probably 10 or 15 sittings on 
this issue alone. Then, they wanted 
the word ‘consent’ . It is for the Hon. 
Members’ consideration, whether they 
would like to follow that provision. 
In my view, they should follow that.

SHRI P. K. GHOSH: You had stat
ed that there could be a provision 
that on the plea of corrupt practices, 
somebody may file election petitions; 
but now, you say that under Section 
18(b)(i), the provisions are very ex
treme; and therefore, there is no rea
son for keeping them. Those pro
visions are there by reason of the 
offences, or undue influence being 
committed at any election by any per- 
■son who is neither the returned can
didate nor one acting with his con
sent; but then, do you think that stieh 
action b y  a third party is not going 
to  affect the election* materially?

SHRI S. P. SRN VARMA: If lt
a ? * * *  ^ y i  *Ws^Jc«wous

punished far an act which I am n it  
in the least ooncerntd?

SHRI P. K. GHOSH: It is not
a question o f punishment.

SHRI S. P, SEN VERMA: It is
more than punishment; the wh^Ie 
election is being set aside.

SHRI P. K. GHOSH: The desire o f 
Parliament is to see that the person 
who enjoys the confidence o f the 
majority of voters should get elected. 
Suppose there are three candidates A,
B and C. A  loses to B by 1000 votes 
C by way of false and baseless propa
ganda against A  snatches away 2000 
votes from A. If C could not make 
this false propaganda, A  would have 
won and B would have lost. That is 
the safeguard which the original Act 
provided.

SHRI S. P. SEN VARMA: That is 
not my point. My point is, I have not 
appointed you as my agent. I do not 
know you at all. You bear some gru
dge against me and you start giving 
some bribes to the electorate or pub
lish some pamphlet which will show 
that I have tried to exercise undue 
influence on the voters. For that 
reason I should not be punished.
It is in the nature of a criminal case. 
There is no place for vicarious liabi
lity in an election case unless some 
nfexus or relationship is proved.

SHRI SAMAR MUKHERJEE: Is it 
not a fact that by increasing the num
ber of proposers and seconders to 40, 
you are helping the candidate to in
fluence the voters from the start? By 
this method you are also denying the 
apposition the chance to set up a can
didate because you know the strength 
of the opposition in the Lok Sabha to
day. The purpose of this Bill is poli
tical, to deny the opposition the 
chance to set up candidates. Thirdly, 
if 40 elected members support a candi
date, that means those 46 people are 
already committed. The JfHn&iple o f 
secret ballot is also violated 4n this 
case indirectly. Then, by raising the 
deposit amofint, are y&u not depriv
ing the poorer people t^*f*iiajtet to 
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pressed the desire that a Harijan 
should be the President of India. Is 
this not a violation of that very idea?

SHRI S. P. SEN VARMA: These
provisions are based with a view to 
putting a curb upon ^he very large 
number of persons contesting the Pre
sidential election. Sometimes the vot
es are wasted in the sense that if out 
of 25 candidates, 5 or 10 candidates get 
a few votes each, still the sum total 
o f those few votes would be sizeable. 
From that standpoint also, the law 
should be made stringent. Regarding 
violation of the secrecy of the ballot, 
whether we provide for one proposer 
and one seconder or 40 proposers and 
seconders, on principle it does not 
make any difference. No exception 
could be taken on the ground of sec
recy simply because the number of 
proposers and seconders is increased 
to 40. Suppose there is only one 
candidate, if the number of proposers 
and seconderes is 40, at least he can 
say, “I was elected not on the vote of 
one person but at least 40 persons 
supported my candidature.” That also 
is not a very bad thing. As regards 
the ground of poverty so far as the 
deposit amount is concerned, poverty 
is a known fact in our country. We 
are more or less poor people. More 
than 44 per cent of the population 
even today are living below poverty 
line. But for that reason we cannot 
forget the provision of the law. In 
spite of our article 14 that everybody 
shall be equal before law, the poor 
person always finds himself handicap
ped in the court of law because he 
cannot get a good counsel. In this 
condition anyone will always work 
against the poor people. That is what 
I feel in that fashion. Therefore, I 
have expressed these views. I would, 
therefore, request the hon. Members 
to consider them.

aft snftvr wht trnr
f  * 5  gfira f ’m  f r  i f

' . SHftt S. P. SEN VARMA: That xfrill 
be a further curb.

SHRI T. N. SINGH: Clause regard* 
ing bribery and corruption should 
not find a place in the law. Amend
ment 4, clause 3, the last day shall be 
7th day instead of 14th day. W hy?
I fail to understand what is the logic 
behind it?

SHRI S. P. SEN VARMA: These
provisions are based upon my recom
mendations. I may tell you the logic 
is that in the case of our Lok Sabha..

SHRI T. N. SINGH: When the
post is vacant why cannot the publi
cation of election notification be made 
on the next day? In the case of the 
regular vacant post it is very well 
known in advance. In the case of oc
casional elections arising out of acci
dent or anything, even there you are 
in a position to announce within two 
or three days of the vacancy.

SHRI S. P. SEN VARMA: Dr. Zakir 
Hussain in went to bathroom on 3rd 
May, 1969 and he did not return as a 
living person. And only then the 
question of holding any election could 
arise. We shall have to bring the 
electoral roll i.e. the list of members 
of the electoral college uptodate and 
for that the Election Commission, has 
to write to the Secretaries of all the 
State Legislative Assemblies ‘please 
make the list of elected members of 
the Legislative Assemblies uptodate*. 
There might be the list prepared two 
years back at the time of the election 
of 1967 but there were many chang
es in that list and when you have to 
deal with a number of States—at that 
time the total number of States was 
17—you have to write to 17 Secretari
es of the State Legislative Assemblies. 
In this fashion it always takes time. 
It was the last election, for example, 
to which you are referring, it came all 
too suddenly by the premature death 
o f the President in office. Therefore, 
these preliminary steps took time. 
After they prepare the liBt they send 
it to the Election Commission and 
then the Election Commission win pre
pare a combined IM  so that the con
testing candidates, the parties' and so 
On and so forth, all could get fbm
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lilt. In this fashion this i i  a time 
consuming ptrocett. I elaborated it 
|n two minutes but actually the work 
takas much longer time. Even then 
you say why did you not notify the 
election. Therefore, whether it is 
7 days or 14 days it must be from the 
date of the notification issued by the 
Election Commission under section 4 
o f the Presidential and Vice-Presi
dential Elections Act. It is an elec
tion where the electorate is a very 
sophisticated type o f electorate and, 
therefore, it is not very difficult lor 
the parties to select one candidate. 
As a 'matter of fact, I think 20 or 23 
of the contesting candidates were not 
set up by any party. Only party can
didates were Dr. Deshmukh, Mr. 
Giri and Mr. Sanjiva Reddy. A ll the 
others were independent candidates.

SHRI T N. SINGH: May I point
out that in many areas in India the 
postal communication does not reach 
within a week and in a tribal area if 
a citizen wants to contest election, he 
cannot. Why this little bit of insigni
ficant amendment from 14 to 7 at all 
be insisted upon?

SHRI S. P. SEN VARMA: The
Constitution lays down that the elec
tion in the case of a casual vacancy 
must have to be completed within six 
months from the date of occurance 
o f the casualty. Therefore, even a 
person living in a far-flung rural area 
or in a tribal area in Bihar or in As
sam or in the remote areas of UP 
would certainly know that the elec
tion will be held within six months, 
even if he may take two months to 
know that a vacancy has arisen.

SHRI T. N. SINGH- You are talk
ing of six months1 time. But it may 
be held earlier also.

SHRI S. P. SEN VARMA: In fact, 
it was held within 3i months. 6 months 
was the maximum.

I may add that on this question of 
7 days or 14 days, I do not entertain 
any strong views. If the Joint Com
mittee feels tV*at the period should

be 14 days, they can certainly pro
vide like that, and there would be no 
harm in that.

SHRI T. N. SINGH: The entire ap
proach of this amending Bill is that 
there should be curbs on the filing o f 
nomination papers by a large num

ber of candidates. The propriety or 
impropriety of filing such large num
ber of nominations grows with the 
political life of the country. It is 
mostly conventions that bring about 
such changes. My own view is that 
in most countries including America 
they have allowed conventions to 
grow. Conventions are always better 
than too many laws. Why should we 
think of these curbs just after 20 or 
25 years of Independence? Let us 
have a little patience and let us not 
think in terms of legal curbs. So, I 
put it to you whether we should al
low conventions to grow or we should 
think of putting in curbs every three 
or four years and amend the law for 
that purpose.

SHRI S. P. SEN VARMA: I know. 
It is a question of constitutional prin
ciple.

MR. CHAIRMAN: May I put it to 
you whether it is curb if frivolous no
minations should not be allowed?

SHRI T. N. SINGH: If I were the
witness, I would call it curb.

SHRI S. P. SEN VARMA: The 
point is that even in countries with 
written constitutions, these constitu
tional conventions g r o w ... .

SHRI T. N. SINGH: They should
be allowed to grow.

SHRI S. P. SEN VARMA: As a
great jurist Prof. G. Keeton Professor 
Emeritus of London, Head of the 
Department of Law and Jurispru
dence has said in his book on juris
prudence, even in countries like Ame
rica with written Constitutions, these 
constitutional conventions have grown 
in the course of time. He has cited a 
number of cases. For example, there
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tio wrttteh provision #  fke A f r i 
can Coristftutidn that the Vice-Presi
dent shall automatically become the 
President in the cape of a ^asual va
cancy. It is purely by virtue o l a 
constitutional convention that this is 
happening. The language of the 
American Constitution, that small 
booklet consisting only of 8 articles 
and 50 sections does not contain this 
specific provision. It is a constituti
onal convention. Perhaps, in our 
country also-, if research is made or 
one looks into it carefully, one will 
find that even in the space of the last
22 years, some conventions, not of a 
very major type, have already grown 
up or are growing or are germinating. 
That is my view. But there are some 
points which you cannot leave to be 
determined by conventions, because 
conventions also change from time to 
time. For instance, in Great Britain, 
where there is no written Constitution, 
the conventions that were there at the 
time of Walpole no longer hold good. 
At the time of Gladstone also, it was 
very much the Cabinet form of Gov
ernment, but now a new kind of 
convention is growing, and a number 
of books have come out on the Prime 
Ministerial form of Government, say
ing that power in Great Britain is o- 
day moi\? than in the Cabinet; it is 
in the hands of one persons, namely 
the Prime Minister of Great Britain. 
A number of -books have come out 
and a ,number of articles have already 
appeared on this subject. Anyhow, 
it is this type of convention which is 
growing up there. But there may be 
difference of opinion on how far we 
should depend upon conventions in 
matters like this.

SHRI T. N. SINGH: It is a question 
of subjective judgment whether con
ventions should be allowed to have 
their way or we should deal drasti
cally with the existing laws from 
time to time. My limited point was 
only that.

Mv second question is this. There is 
a tendency In all young democracies 
lo  t«*nd towards autocracy. In today’3 
•immtstanees o f  the world, there is

more f and morfc cry far dfctaft&shift 
autocracy and autocratic riilfc a# 
agftin&t democratic trertds. Anything 
which smack# of curbing popular will 
is not a desirable proceiss. . .*. .

SHHI S. P. SEN VARMA: m  a 
democracy, the wi.l o f the people 
prevails.

SHRI T. N. SINGH: The basic
principle underlying this amending 
Bill is to put curbs on the rightu of 
the Members of the legislatures. Till 
the other day, I and one more person 
were entitled to put up a candidate 
for Presidentship. He may be a non- 
partym&n an independent. But he 
may be a candidate like Mr. Subba 
Rao or like Shri V. V. Giri. Even Shri 
V. V. Giri was a non-party candidate. 
He may be an entirely independent 
candidate. If this law is passed, then 
we cannot have the possibility of ex
ploring the chances of such persons* 
Why should you restrict the Mem
bers' rights by putting in these curbsT 

i
SHRI S. P. SEN VARMA: Curbs on 

Members’ rights?

SHRl T. N. SINGH: Yes. Today, 1 
and my hon. friend sitting by my side 
have the right to put up a candidate, 
but if this Bill is passed, we shall not 
have that right.

MR. CHAIRMAN: It is not curbing 
of the right as such but curbing of 
th6 right to circumvent the provi
sion . . .

SHRI NAWAL KlSHORE SINHA: 
You may call it reasonable curb.

SHRI S. P. SEN VARMA; I shall 
not use that word. I say that it is not 
curbing the right of an elector, that 
is, a member of the electoral college, 
to put up any candidate. A member 
of the electoral college may request 
other members to join with him and 
then they can put up any candidate. 
That will be a very good thing in the 
sense that that will at once shtow 
that the candidate has the backing o f 
at least 40 elected MPs and MLAa. 
So, I do not regard it as a curb.



SHRI T. N. SINGH: Now the other
consideration is the dignity of this 
great office which has impelled the 
rtiovers o f this Bill to put certain 
restrictions. They think that by en
larging the number of proposers and 
seconders or having a deposit or tak
ing away certain malpractices as 
basis for nullifying the election, the 
the dignity of this office will be en
hanced. May I put it to you that the 
dignity of that great office depends 
on the manner, the decency and the 
goodwill by which the elections arc 
conducted more than anything else? 
That is again a matter of convention.

SHRI S. P. SEN VARMA: That 
depends.

SHRI T. N. SINGH: I am glad you 
agree.

MR. CHAIRMAN: H* has not ex
pressed his agreement.

SHRI S. P. SEN VARMA: What I 
say is that everything in public life 
depends in the ultimate analysis on 
our national character.

SHRI T. N. SINGH: That is the
correct thing.

SHRI S. P. SEN VARMA: If we 
cannot build our national character 
and Pin it to a high pedestal, for 
which, I think, supreme efforts are 
needed from every citizen o f the 
country, then we have no hope. 
Carlyle said: ‘You may have consti
tutions as plentiful as black berries 
and a parliament in every village; 
of what avail they will be unless you 
have great leaders and you have 
national character. That is the basis. 
Not only in a democracy but in every 
human society, national character is 
the basis. Therefore, to that extent, 
how can I have the boldness or 
audacity to differ from this view that 
it will depend upon the decency or 
high dignity with which we do a 
particular thing? That is always 
there.

SHRI T. N. SINGH: !Wh*t j  said, 
was axiomatic. Your agreement with 
me need not trouble you.

SHRI, S. P. SEN VARMA; I am not 
at all troubled.

SHRI T. N. SINGH: You have
rightly laid stress on national charac
ter. If any provisions o f this Bill are 
in contradiction to or work against 
building the right national character, 
that will not be desirable. 1 take 
it that is also axiomatic. Thi® Bill 
presupposes, our election laws pre
suppose, that a man who proposes 
and gets seconded a particular candi
date can yet vote against that candi
date. Why not bring an amendment 
of the law to deal with that first? 
Because I say in writing that I pro
pose so and so. Then the next day I 
say I do not want this man. So I will 
vote against him. Is that not against 
national character? Let me put it 
to you boldly.

SHRI P. UNNIKRISHNAN: What 
is the idea?

. MR. CHAIRMAN: I would like to 
understand your question. I think 
your question is that if a proposer 
proposes a man, then he is duty- 
bound to vote for him.

SHRI T. N. SINGH: Having laid
the foundation that development of 
character is more important for 
maintaining the dignity of the elec
tion, I said all things which provide 
for a deviation from that develop
ment of character are undesirable, 
and if we have to amend our laws, 
amend them in that direction.

MR. CHAIRMAN: In what way?

SHRI T. N. SINGH: I can suggest 
it, provided the principle is accepted. 
I am speaking as a layman; I am not 
a lawyer like Shri Sen Varma and 
many others here.

MR. CHAIRMAN: What is the
question?

SHRI T. N. SINGH: Suppose a per
son proposes a particular person. The 
n$xt day he goes openly and says *1 
will not vote for this man. You also 
do pot vote for him*. That man 
should be debarred from voting. That
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is one thing. That has to be done 
because it goes against building of 
the right national character.

SHKI S. P. SEN VARMA: Ho w  do 
you know in every case? 
(Interruptions) .

SHRI T. N. SINGH: I am sorry. 
We need not get into partisanship on 
this issue! Let us take it objectively. 
No offence is meant to anybody. It is 
entirely meant very objectively. I have 
also had the privilege of working for 
nearly 50 years............

MR. CHAIRMAN: What exactly 
do you want to ask witness? We can 
discuss this matter amongst ourselves.

SHRI T. N. SINGH: My question is 
whether a provision to that effect in 
the Bill should be there.

SHRI S. P. SEN VARMA: My
reply is ‘no’. Wny? I shall give the 
reasons. How do we know that a per
son who is a proposer has not voted 
for that candidate whom he proposed? 
It may be that he has proposed one 
candidate and has actually voted for 
that candidate.

SHRI T. N. SINGH: Openly.

SHRI S. P. SEN VARMA: If he 
proposes a candidate and then makes 
an open declaration that he will not 
vote for that candidate, he may again 
change that declaration. Who knows? 
Therefore, we cannot depend upon 
these things. Then there will be so 
many difficulties. The law will be 
full o f so many faults and defects 
that it will be s im p ly  impossible to 
provide for all the contingencies.

MR. CHAIRMAN: One man may do 
that, but not 40 people.

SHRI T. N. SINGH: I do not want 
to argue o n such matters for any 
>rgth  of time. But I do feel that 
in the interest of the building up of 
the right national character and right 
conventions, we have to do some
thing r a m  than what has been done

in this Bill more or less, as the case 
may be.

The next question is: In what way 
will the dignity of the Presidential 
election be raised if we increase the 
number of proposer and seconder 
from 2 as at present be 40 as contem
plated?

SHRI S. P. SEN VARMA: No ques
tion of dignity. These are all rules of 
practical expediency

SHRI T. N. SINGH: I quite agree.
I am glad you have said that. So it 
is meant as a sort of curb and not for 
the sake o f raising the dignity of elec
tion.

SHRI S. P. SEN VARMA: I have 
never said that it will raise the dig
nity of the election. Frivolous can
didates should not be in the field.

SHRI T. N. SINGH: There Bre cases 
in States. The number o f voters there 
may not be 40. Here is a provision 
which stipulates that a candidate 
should be proposed and seconded by at 
least 12 members o f the House of the 
People and 24 members of the State 
Assembly. It may be that a State may 
not have 12 Members of the House of 
the People. Take Delhi for example. 
Tripura is another.

SHRI S. P. SEN VARMA: Delhi
is not a State at all.

As for the number, they may be 
spread over the whole of the country.

SHRI T. N. SINGH: Clause 6 lays
down that at least 12 members of 
the Lok Sabha and 24 members of the 
State legislatures shall nominate a 
candidate. It may so happen that 
even though a particular State may 
unanimously be In favour o f a parti
cular candidate, it cannot propose the 
name simrply because the total num
ber o f candidates elected to Lok 
Sabha from that State may be less 
than 12.

SH11I NITIRAJ SINGH CHAU- 
DHARY: They will have to take
support from other States also.
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SHRI S. 9 .  SEN VARMA: Taking 

Tripura for toitauce. it gtnda only 2 
members elected to Lok Sabha and 
one to the Rajya Sabha. It is true 
there are not 12 members elected from 
Tripura to Parliament. But why 
should this fissiparous tendency be 
allowed to grow in the case of Pre
sidential election which is an all India 
affair? If they like to set up a can
didate, let them approach the neigh
bouring States like Manipur, Bengal 
or Assam. In the interest of national 
integration, why should we allow the 
legislators of Tripura alone to set up 
one candidate? That is a dangerous 
tendency.

SHRI T. N. SINGH: The integrity
of India depends on the happiness of 
each individual unit of the State. 
The moment they have grounds for 
dissatisfaction, the integrity is threa
tened. So, it is necessary to make 
every State, big or small, feel that it 
is on par with every other State. 
Therefore, to the extent that Tripura 
is not on a par with bigger States in 
this matter, they will have a griev
ance.

SHRI S. P. SEN VARMA: I do not 
agree. In Parliament, we have two 
Houses. The House of the People, 
as the name implies, represents the 
popular principle; the States are for
gotten as individual units. When a 
member is elected to the Lok Sabha, he 
represents the entire people of India. 
But the other House, the Council of 
States, as the name itself implies, is 
the Rajya Sabha; it represents the 
federal principle of Government. 
Every State is represented by its 
members in the Council of States as 
a body politic, as a separate entity. 
So, to that extent, I do not agree that 
there may be fissiparous tendencies 
if they do not get equal treatment in 
this respect. That is my view.

SHRI T. N. SINGH: Now, my next 
question is that we have fixed a de
posit of Rs. 2500—a petty amount in 
these days of inflation. Are we go
ing really put any restraint on no
minations by this process? It is not

such a large sum that wiU prever4 
anybody or will reduce the number ot 
nominations.' Why put this curb at 
all?

MR. CHAIRMAN: This question
was asked before also.

SHRI S. P. SEN VARMA: His
ground is different. He says, in these 
days of inflation, it is easy to pay 
Rs. 2500. Personally, I feel that there 
should be 9pme monetary curb also. 
Whether it is effective or not in these 
days of inflation is for the Committee 
to consider.

MR. CHAIRMAN: It will depend on 
the index of inflation.

SHRI T. N. SINGH: Section 18 has 
been materially altered. There is 
one further addition in Section 18 for 
which I fail tb understand the reason. 
It says:

44 (iii) by reason of the fact that 
the nomination of any candidate 
(other than the successful candi
date) who has not withdrawn his 
candidature has been wrongly 
accepted;”

Why this? '

SHRI S. P. SEN VARMA: It is
based on a very sound principle. If 
the nomination paper of a candidate 
has been “wrongly rejected” , then that 
by itself without any further proof 
is sufficient to vitiate the election. 
Because who knows the person whose 
nomination has been rejected might 
have got the largest number of votes. 
But in the case of the wrong accept
ance of the nomination paper, there 
is a difference. In every country, the 
law is that wrong acceptance of a no
mination paper will vitiate the elec
tion only if the result o f the election 
has been materially affected by such 
wrong acceptance.

SHRI JHARKHANDE RAI: If the 
filing of an election petition before 
the Supreme Court on the ground 
specified by Parliament is not allowed



or the right is taken awajf, wjljl i£ not, 
lead to a dictatorial tendency in 
politics?

SHRI S. P. SEN VARM A: It is
not completely barred. Eves! under 
the provisions of thia amending Bill, 
the filing of an election petition has 
not been totally 'barred or banned. 
What has been done is that the 
number of grounds has been reduced 
on which an election petition can be 
filed. The Supreme Court has said 
in their earlier judgments—there have 
been three Presidential elections 
cases that the Parliament has the 
right to specify the number of 
grounds. Therefore, I say, there is 
nothing wrong in that. But the point 
is this. This ha3 been in the Act since 
itg very inception, 1952. Perhaps, we 
should not at this time delete it.

SHRI K. P. UNNIKRISHNAN: I
shall pose a rather general question. 
Apart from various other abstrac
tions that Mr. T. N. Singh referred 
to earlier, we in the Parliament and 
in -the political movement are also 
concerned with healthy evolution of 
political life on specific lines as 
underlined in the framework of the 
Constitution, that is, the party system 
of Government. Will you not agree 
with me if I say that the proposed 
amendments seek to place the whole 
focus of President’s election on the 
healthy evolution o f party system? 
We are for organised political group. 
Thii only justifies that there should 
be a healthy evolution of our political 
life on party lines.

SHRI S. P. SEN VARM A: The 
question raises the many general 
issues. There is neither time nor I 
would be permitted by the Chairman 
to enter into those issues.

You answer it

SHRI S. P. SEN VARMA : If you
look at the provisions o f the 
Constitution and the People’s Repre
sentation Act, the word “political 
parties’’ has not at all been recognised 
anywhere. It is, more or less, a 
matter of convention. Only in some 
rules framed under the People’s 
Representation Act, we have referred 
to political parties for the purpose of 
allotment o f symbols. In any case, 
the parties have come to stay. As a 
matter of fact, some of the politicians 
in our country and leaders of public 
opinion, like, Mr. Jaya Prakash
Narayan have advocated “party (less) 
democracy” . Bryce has been described 
as Ulysses o f English politics by an
other savant of Great Britain,
Ernest Barker who has described 
Bryce as Ulysses of English 
politics. Barker was very much 
perturbed by this and that but
Bryce said that parties could not be 
avoided. The House of Commons, 
Bagehot said, is in a state of potential 
perpetual choice because of Party 
Government. Therefore, at the time 
when this provision was made in the 
Bill, namely, that a minimum 24 
members should sign the nomination 
paper and all that, and when I made 
a recommendation on this line, it did 
not occur to me. But as you have, said, 
it may lead in that direction too, to  
help the evolution of political parties 
in this country on healthy lines. That 
much I can say. '

MR. CHAIRMAN: Thank you
very much for your enlightened and 
patient evidence.

(The meeting then adjourned to 
meet again at 15.00 hours.)

MR. CHAIRMAN: 
in a general ’fcray.

Shri K. N. Wanchoo, Former Chief Justice of India.
witness was called in and he 

took His seat)

(The Committee reassembled 
hours.)

at 15.00

(The

MR. CHAIRMAN: I would like
to remind you about one thing before 

proceed You may kindly notewe
that the evidence that is given will

be treated as confidential and 
liable to be published unless' it is 
specifically desired that all or any 
part of the evidence is to be treated 
otherwise. Even so. even if he desires 
that something is to be treated as 
confidential, it is liable to b e



published W  made available to the 
MirnbeW bit Arttairifeit.

SHRI K. N. WANCHOO: I haVe
no desire to hide anything; I have 
signed that declaration.

MR. CHAIRMAN: I think you
have gone through the amendment of 
the Bill referred to the Select 
Committee.

SHRI K. N. WANCHOO : I did not 
submit any memorandum. I would
like to say something. I will say 
something on the various sections 
about which I have something to say 
and then if you want you may put 
questions.

MR. CHAIRMAN : That will be
better.

SHRI K. N. WANCHOO: There
are some sections in regard to which 
I have to say something. If I say 
nothing about a section, it means,

 ̂ there is nothing to be said so far as 
I am concerned. I go section by 
section in the amending A ct* ...

MR. CHAIRMAN: You may refer to 
them as Clause.

SHRI K. N. WANCHOO: Clause
5B(1) ig the first one. (a) refers to 
the Presidential and (b) to Vice- 
Prasidential election. The amend
ment is that a larger number of per
sons or electors should nominate the 
candidate and second also than used 
to be the case uptill now. I had occa
sion to come across one election peti
tion against the then President Dr. 
Zakir Hussain. I was presiding over 
the Bench which dealt with that. I 
could see some of the candidates who 
stood were mere J'okers. In one case 
there was one nominator and qne 
•econder. But the candidate got no 
vote. That means even the persons 
nominating and seconding him did 
not vote. So, i  personally think that 
the provision here is salutary. It 
would eliminate jokers standing for 
this august office. In the case o f 
Vice-Presidential election, this thing 

\ does not happen, so far as I know, but 
even so there is no harm if the num

ber of electors is increased. I w o o l#  
support that also. I consider tfrit 
this amendment would put an end to 
such types of jokers standing in for 
this august office.

Regarding 5B(2) it is stated that 
each nomination paper shall be ac
companied by a certified copy. You 
have more experience about the time 
it takes. . ..

MR. CHAIRMAN: It does not take 
much time.

SHRI K. N. WANCHOO: I thought 
whether an attested copy by a magis
trate or a gazetted officer would be 
enough, because everybody cannot go 
to the office to get the certified copy. 
But if it does not take much time, as 
you say, it does not matter. But in 
collectors’ offices and district judges’ 
offices etc. it takes time.

MR. CHAIRMAN: It does not take 
much time, I think.

SHRI K. N. WANCHOO: Then it 
does not matter. Then I come to 
5C(1). Here it refers to both Presi
dent and Vice President. It is for 
you to consider whether this should 
apply only to Presidential election or 
this should a p p ly  to Vice Presidential 
election also. There have not been 
any jokers for Vice-Presidential elec
tion. It takes place in Parliament 
and I don’t think this can be done here. 
The provision for security is also 
good. It will deter people who have 
no sound backing to come forward 
and stand for election. And that is 
what we want because we do not 
want candidates for these high offices 
who are just there for the fun. So, I 
support this also.

The next clause I vould like to 
refer to is clause 6(2). There also it 
ts the proviso that makes it necessary 
to refer to this clause. This, I believe, 
Is in line with what we have provid
ed for in the earlier clause. I think 
it is right. One elector should not be 
able to impeach the election of P r e s i
dent. So, I support this also.



Now, I refer to clause 7. This clause 
^  v̂  f̂certain extent re-writes Section 

o f the main Act. There was provi- 
-eion in Section 18 of the main Act 
'Which provided for undue influence 
and bribery. Here, bribery and un
due influence are missing. The state
ment of objects and reasons does not 
say why these have, been dropped be
cause I remember in the election peti
tion against the election of Dr. Zakir 
Hussein there was plea of undue influ

en ce which, of course. I turned down. 
I do not know the grounds on which 
bribery and undue influence have 
been left out of the new Act. Is it the 
view that there can be no bribery 
and undue influence in the election of 
‘President and Vice-President? Will it 
'toe safe to leave out these altogether? 
Your removing bribery altogether, 
will it not give an impression to the 

^public that tftere will not be any such 
thing as bribery and bribery is now 
open. So, whether it is possible to 
keep those provisiong in the existing 
Section 18?

The next clause I would like to re
efer to is clause 8(4) that provides for 
-forfeiture of the deposit. The provi
sion is if the person does not poll 

«one-sixth of the votes he forfeits his 
deposit. It is a good provision and 
good deterrant. You remember in the 
old days the people would say I am 
middle-class fail just to suggest that 
he h a s  read upto middle-class. Like, 
that this would be something like I 
am presidential election fail. It is 
better to have this provision.

The last clause to which I would 
like to refer Is about the rule-making 
power. In the old sub-section when 
I read it I found there was no provi
sion for laying the rules before Par
liament. This old sub-section 3, sec

tion 31, gave a general power of 
making rules, but no provision for lay-, 
ing before Parliament. A new orovi- 
sion has now been made. I think that 
is a very good provision. This is a 
good safeguard because the rules 
which are made, will be laid on the 

Table of the House for whatever

period mentioned here and will be 
open to approval or disapproval by 
the House. This is what I have to say 
about the various clauses. In short;
I am in favour of all the provisions 
except bribery and undue influence 
which have been left out.

SHRI JAGANNATHRAO JOSHI: 
Is there any necessity for making it 
more stringent? There is a proposal 
that 40 legislators should be there 
But then something should be there 
even to go to the court.

SHRI K. N. WANCHOO: You mean 
about the election petition?

SHRI JAGANNATHRAO JOSHI: 
Yes. Even a candidate himself can go 
to the court.

SHRI K. N. WANCHOO: The total 
number of electors including ail 
members of Parliament and all the 
Legislators together, I believe, is over 
4000. So, I thought 40 out of 4000 is 4 
not too large. I am thinking of those 
people who are really interested in 
the election and 40 is not a very large 
number out of 4000 people. There 
may be more now because some more 
States have come.

MR. CHAIRMAN- The candidate 
of his ow n-----

SHRI K. N. WANCHOO: The can
didate is himself entitled to challenge 
the petition. But after the candidate, 
electors, if you want one or two men,
—jokers can file* In the case of Mr. 
Suba Rao, some jokers filed the peti
tion.

SHRI S. B. GIRI: I can understand 
what you said about the candidate. 
Then some jokers filed. I think 
they are not jokers. They are res
ponsible people.

SHRI K. N. WANCHOO: You want 
I* reduce the number.

SHRI S. B. GIRI: They are not 
jokers; they are responsible people. 
When I am supporting a candidate, I 
have got the right to find out tha 
defects also. The provision is there.



SHRI K. N. WANCHOO: In those 
elections, it has to be 10 voters.

SHRI S. B. GIRI: No*

SHRI K. N. WANCHOO: I was un
der the impression that there were 
10 voters.

HON. Members: No.

SHRI K. N. WANCHOO: That is 
the only trouble if you do not have 
some number. You must have some 
number, say, 10 voters at least. Some 
people must come together and say 
that the election was bad. If the 
candidate comes, it is all right. But 
many a time, I have found that the 
other party can say you me ignoring 
this thitag and that thing and who ar* 
you to accuse me. The candidate can
not file the petition; it can be filed by 
somebody else.

SHRI S. B. GIRI: Any Member of 
Parliament who is elected to the Lok 
Sabha, is supposed to represent. At 
least, 50-60 thousand voters, they 
cannot become jokers.

SHRI K. N. WANCHOO: I under
stand that the persoYi who files the 
election petition is a responsible per
son.

SHRI S. B. GIRI: Supposing at the 
time of election, unfortunately he 
was not there. That is a different 
matter.

SHRI K. N. WANCHOO: For some 
reason or other, he was not there, 1 
do not know. But the fact remains 
that 'neither the proposer nor the 
seconder voted for the candidate and 
therefore he got zero vote. I have no 
objection to that. I have no funda
mental objection. But, of course, you 
must remember that once you hav* 
that, you can make no distinction bet
ween a Member of Parliament and a 
Member of the Legislature. If you do, 
they will feel hurt. Then, only one 
elector, whether he is a Member 
of Parliament or he is a Mem
ber of the Legislature, can file an 
election petition. I have no objection.
I can quite see that Members of Par
liament are responsible persons.

SHRI S. B. GIRI: It has been pro
vided that a deposit amount o r  
Rs. 2500 should be theie. In o u r  
country, we are having democracy- 
Those people who have attained 21 
years, are entitled to vote. W hy 
there should be a restriction, that 
a sum of Rs. 2500 should be deposit
ed? How can we expect a poor man 
to contest an election, After all, that 
is what we say. In a democracy, 
everybody has got a right. I can un
derstand about 40 electors and I am 
convinced about it. How can we ex
pect a poor person to deposit Rs. 2500?
I may like to become the President 
of India tomorrow. As a voter, why 
I should not have the right? W hjr 
there should be a limit of Rs. 2500?
I can understand about 40 electors. 
Why this deposit amount should be 
there?

SHRI K. N. WANCHOO: Theoreti
cally you are right that a poor man 
may not be able to deposit Rs. 2500. 
But, if for the Office of the President, 
the persons who are standing, who 
are expected to stand, are responsible 
persons, they are bound to be support
ed by various parties. Otherwise,, 
they have no chance.

SHRI S. B. GIRI: They will sup
port. But, they may not have the 
money. My submission is that a poor 
person may not be able to deposit 
Rs. 2500. If he has to, then, he will' 
have to go to rich people only.

SHRI K. N. WANCHOO: If I choose 
to staVid for Presidentship, nobody 
would give a vote. I won't hope to  
get even one vote.

SHRI S. B. GIRI: This Rs. 2500, i® 
it justified in a poor country like 
India? •»

SHRI KOTA PUNNAIAH: Do you 
think that proposers and seconders 
should vote?

SHRI K. N. WANCHOO: You can
not do that. You will never kno*r 
which way he has voted. There



.secrecy of voting. You cannot insist 
■on that. Otherwise, you will do aw f j  
With secrecy pf voting. I do say that 
Che proposers and seconders must vote 
ior the person, whom they have pro
posed. Even, if that is so, h °w any
body is going to check it and you will 
be infringing the secrecy of voting. 
That you cannot help. In that parti
cular case I mentioned, if  two vptes 
had been cast for that man, that is all 
right. I can only eay that they did 
not vote. This is because zero votes 
were cast for him. I know this not 
because I have seen the electoral roll 
or the ballot paper, but because, zero 
votes have been cast for him and no
body voted for him.

SHRI KOTA PUNNAIAH: What is 
the legal sanctity about having pro
posers and seconders?

MR. CHAIRMAN: I will put to
you like this. Why we should have 
proposers and seconders?

SHRI K. N. WANCHOO: If you do 
not want to have proposers and 
seconders, I can no longer say that 
you must have. It has always been 
done and it has always been followed. 
There is no law. If we do not have 
proposers and seconders, then, the 
position will be even worse than what 
it was at that time, namely, that 
anybody would say ‘I can go and stand 
up for myself, even though I may not 
get one or two Members of Parlia
ment or Legislatures to support me. 
I will also say that I have stood for 
Presidential election.’

SHRI KOTA PUNNAIAH: The*e is 
no guarantee of proposers and sec
onders voting for the same candidate. 
Will you accept that proposition?

MR. CHAIRMAN: There ahould be 
no proposers and seconderk

•i-M Sa  K  ^ Q O j - T h j j r e

SHRl GAJTCSHlvU- H A U : I would
like to <?ne jatuwt&n. You have 
•tressed much about ttie words bribery 
and undue influence. YOu have also 
said that no reasons in the Statement 
ef Objects pnd Reasons have been given 
aibout them. I would like to know as 
to what is your personal opinion and 
whether these words should be kept 
in the amending Bill.

SHRI K. N. WANCHOO: I person
ally feel that it should be. That is 
why, I have referred to it. They 
should be kept. I sometimes have a 
fear that things may go wrong, if they 
are not there.

SHRI BALACHANDRA MENON: 
Considering the position of the presi
dent and Vice-President, if some un
fair practice or undue influence or 
bribery is involved, in that case, would 
it not be better that Parliament itself 
appoints a Tribunal, with the Chief 
Justice as the Chairman, to go into 
these cases of such people, elected as j 
President and Vice-President?

MR. CHAIRMAN: I will explain to 
you. What he wants to know is that 
instead of going to the Supreme 
Court, whether, election petition can 
be handled by Parliament by 
appointing a Committee in which the 
Chief Justice of the Supreme Court 
may be the Chairman and then they 
can dispose off that case. He wants 
to know whether they would be 
advisable or going to the Supreme 
Court is necessary.

SHRI K. N. WANCHOO: This is not 
in the amendment. I would personally 
think that we should keep the present 
position of law as it is and I think the 
hon. MembeT probably has an idea of 
the House of Commons where there is 
no such provision or there was. I 
am not sure. But, in our country, I 
think it would be fetter to have a 
Tribunal consisting only of judges to 
decide an election petition, specially 
of this type, so that th e^  will be no 
kindr of aspersion ps to this pulling 
w d  that polling, t do not say th& 
Judges are neyer op r̂* to ttys. But, 

CW m v  .w r public 
W e  cw fttytgp ; in gp 40- n o*
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>and let us keep it. Very much a c t * ;  
and 5it i* better to k*e j> M itf

SHRI D. N. SINGH: In view of your 
remark regarding jokers contesting 
the election*, would you like to have 
some scrutiny of the personality of the 
candidate, just as there is a scrutiny 
for the nomination papers?

SHRI K. N. WANCHOO: I am not 
saying that of Vice-President's elec
tion.

MR. CHAIRMAN: When a nomina
tion is filed, a scrutiny is made, in 
which process, objections are invited.

SHRI K. N. WANCHOO: Scrutiny 
will not be all right, if the nomination 
papeTS are valid, according to the law. 
You cannot turn out a man, because 
you feel he will get zero votes.

SHRI TRILOKI SINGH; I would like 
to draw the attention of Mr. Wanchoo 
to the provision at page 5, fifth line 
from above on that page, regarding 

 ̂ scrutiny of nominations under Clause 
5E, sub-clause (d), where it speaks of, 
the signatures not being genuine or 
obtained by fraud. Don’t you 
think that this provision of, “or has 
been obtained by fraud” , will lead to 
unnecessary controversy? You will not 
find anything like that in the existing 
Act. The other candidate may say 
that it was somehow obtained for 
some consideration.

1 SHRI K. N. WANCHOO: Are you
objecting <?nly to the words * or has 
been obtained by fraud” ?

' SHRI NITI RAJ SINGH CHAU-
DHARY: That might create more com
plications, according to him.

SHRI K. N. WANCHOO: Why
should there be any complication? 
After all, the person who has signed 
it is the best person to say whether 
his signature is genuine or that he 
was asked to sign for a consideration 
for a motor car, etc. At that stage, 
the returning officer only loojcs at it 
very bfbadly; ar*d he v^ill npt allow 

» parties tb give evidence, vte. MI 8®̂
> that thiS signature wa»

obtained by fraud,” vmless ^hftt penile* 
man Ttittiself comes and iags s‘b.

S9BI 5CHILOKI SINGH: Supposing 
that the objection comes from one of 
tne opposing p arties ;...

SHRI K. N. WANCHOO: Then you 
should object to the other thing also, 
it 1 may say so without meaning any 
disrespect, regarding any of th$ pro
posers not being genuine. Rather, 
you delete the whole of it. That sort 
of thing c^n be said, if a man is won 
over, that he was bribed.

SHRI NITIRAJ SINGH CHAUDH- 
ARY: Anything done fraudulently is 
void; and can be challenged at any 
time.

* SHRI K. N. WANCHOO: There will 
be no objection if the matter is taken 
m an election petition, but this is the 
stag/e o f the returning officer. I think 
it is your objection.

SHKl TRILOKI SINGH: At the
stage of the returning officer, it 
might lead to unnece'ssary compli
cation. Why to have it? Don’t you 
think it is unnecessary?

SHRI K. N. WANCHOO: Again, I
have no personal knowledge; but I 
think, theoretically, what you say 
may happen; but has it ever happen
ed?

SHRI JAUANNATH RAO JOSHI: 
Even the candidate can be bought 
ovei.

SHRI K. N. WANCHOO: Unless 
the man himself comes and says that 
it is not genuine, I would not allow 
this kind of evidence. This is a stage 
wihere a person is being nominated: 
and at that stage, I don’t think it will 
create much complication. I have 
heard quite a large number of election 
petitions and I have never come 
across suoh an instance.

SHRI TRILOKI SINGH: Following 
clause (e), my difficulty is that ‘A* 
nominates fne ‘and ‘A* li  won over by 
my QpponQSktr W  mttinatioii paper

not toe.■' "  ;



SHRI K. N. WANCHOO: I am sorry, 
if you look 5 (b) 5 it is there. 5 (e) 
and 3<e) ig the consequence of that.
I had made a note that there must be 
a note to give rea'son why a person 
should not nominate more than one 
person.

MR. CHAIRMAN: There is one post.

SHRI K. N. WANCHOO: Each elec
tion is separate.

MR. CHAIRMAN: He should be se
rious about election. If he goes on 
nominating five persons it means he 
is not a serious person.

SHRI TRILOKI SINGH: If ‘A ’ s
nominates me and it brings forward 
another person *B\ then my paper is 
rejected. There is a provision in the 
draft.

MR. CHAIRMAN: It is our expe
rience that we not more than one 
person.

SHRI K. K. SUNDARAM: Page 5 
(e) if you are first priority and there 
will be nobody earlier to this, so yours 
will not be rejected.

SHRI PRATAP SINGH NEGI: Both 
are rejected.

MR. CHAIRMAN: That our Legal
Department says ‘not both*.

SHRI T. N. SINGH: If this stands 
the other also stands.

SHRI TRILOKI SINGH: If you re
tain the first one, then what is the 
penalty.

SHRI K. N. WANCHOO: Both must 
remain or both must go. He has signed 
one paper and some people have for
getful memories and in that forgetful
ness he may sign another paper. The 
man must go round the people and 
ask whether they have already signed 
the paper. That is the only thing I 
can say.

SHRI K. K. SUNDARAM: It is very 
clear. Only.the second person will go.

SHRI N1TIRAJ SINGH CIIAUDH- 
ARY: The first will remain.

SHRI TRILOKI SINGH: Page 0,
clause 6a the provision relates to the 
filing of the election petition. Now 
here it adds something. What is your 
opinion about it?

SHRI K. N. WANCHOO: The pro
viso. generally does not add anything 
but this proviso adds. This is a very 
rare case and in very very rare cases 
the proviso can be1 held to add. This 
difficulty can be solved by putting it 
as another clause.

SHRI TRILOKI SINGH: As regards 
clause 7, in the existing Act, both the 
provisions exist, namely that in regard 
to a candidate committing an offence 
of bribery or undue influence and that 
done by any other person without the 
knowledge or connivance, of the can
didate. The amending Bill seeks to 
drop both. Would you like both 
18(1)(a) and 18(1)(b) to be retained 
or 18(1) (b) to be deleted.

SHRI K. N. WANCHOO: I should 
like to keep both, because they are 
complementary. One is by the can
didate himself or by somebody at his 
instance, and the other is the case o f 
general bribery which has materially 
affected the result. The first is by the 
candidate himself and if the candidate 
himself or somebody acting with his 
connivance does it, then he is gone and 
nothing else is to be proved. But if 
something has been done without the 
knowledge of the candidate by some 
person other than a candidate; then 
the other provision would come in. 
The idea is the same thing, namely 
that you bribe somebody in order that 
somebody who is going to win may 
lose. There, the result has to be 
materially affected, so that the other 
provision in regard to somebody brib
ing can also become a ground for an 
election petition and that is not so 
easy to prove because you have to 
prove that not only has somebody 
bribed which has nothing to do with 
saying that the candidate has bribed,, 
but ypu have *1sq to prove that the 
result of the election has been mate
rially affected. Supposing somebody 
is able to prove that in the case o f
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the Presidential candidate who hai 
won, one person bribes somebody and 
he has given the vote to the winning 
candidate, that does not materially 
affect the result of the election. So, 
the other clause is only where bribery 
on a large scale has been practised. 
But the first part, namely (a) is quite 
essential to my mind. The second 
part is not very essential, because 
bribery on a large scale which will 
affect the result of an election mate
rially, by persons other than the 
candidate or without his connivance 
is not likely. So, the old section 18(1) 
(b) may or may not be kept, but sec
tion 18(1) (a) seems to be essential.

SHRI TRILOKI SINGH: May I take 
it that in your opinion, if section 18(1)
(b )(i )  is deleted, it will be all right?

SHRI K. N. WANCHOO: It may be 
deleted . . .

SHRI TRILOKI SINGH: It is for
Parliament to decide.

SHRI K. N. WANCHOO: Of course, 
it is far Parliament to decide every
thing. Even if it is deleted, it will 
not do much harm. But if section 
18(1) (a) is deleted, it may in my opi
nion, do harm.

SHRI NAWAL KISHORE SINHA: 
You have told us that frivolous and 
joker type of candidates sometimes 
come up. If the present section 18 
is allowed to stand, is there any like
lihood of frivolous election petitions?

SHRI K. N. WANCHOO: I can only 
tell you from my experience. There 
was a candidate who had filed an 
election petition which was absolutely 
frivolous because it was based on the 
ground that Dr. Zakir Hussain was 
not over 35. That is the one case 
which I can mention. I have dealt 
with two or three election petitions in 
connection with President Dr. Zakir 
Hussain. That gentleman I consider 
to be a joker candidate and also a 
joker petitioner.

SHRI NAWAL KISHORE SINHA: 
In view of the fact that the President's 
office in this country is a very high
1799 L.S.—3.

office and it is held in very high 
esteem, will Parliament be wrong—I 
do not know what Parliament will 
decide—if it obviates, by an amend
ment to the existing Actv any chance 
o f a frivolous allegation being made 
against the President of the Union, 
particularly because, although on 

judicial scrutiny, the charge may fail, 
yet once thrown, some mud is bound 
to stick, and that may in the eyes of 
the world and in the eyes of our 
people also undermine our democra
tic structure itself?

SHRl K. N. WANCHOO: It will be 
very difficult to say at the earliest 
stage whether the allegation is frivo
lous or not. When a person makes an 
allegation, whether it is frivolous or 
otherwise can only be found after a 
petition has been heard. As I said, it 
may be a very silly sort of thing as 
that man saying that Dr. Zakir 
Hussain was not 35 years old. That 
sort of thing apart, if the petition has 
got anything to say, one cannot say 
at that stage that it was frivolous. So. 
how can we say that no frivolous alle
gations can be made? All that you 
can say is that if an allegation is 
found to be frivolous, you will attach 
some penalty to it. That is a differ
ent thing but you cannot at the incep
tion stage stop it, because at that 
stage, nobody can say that it is frivo
lous.

MR. CHAIRMAN: It has to be prov
ed that it is frivolous.

SHRI K. N. WANCHOO: That has 
to be proved Afterwards, you can 
attach any penalty to it, if you like. 
But I do not think that any penalty 
is ever attached in such cases.

MR. CHAIRMAN: Do you think
that it is advisable to attach some 
penalty because of the high office o f 
the President?

SHRI K. N. WANCHOO; I do not 
think so; it is not worth-while to 
attach any penalty.
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SHRI T\ N. SINGH: Under section 
4 ©f the original Act, the last date for 
snaking nominations shall be not later 
than the fourteenth day, but now it is 
proposed to make it not later than the 
seventh day. Why should we now 
reduce that period? Fourteen days is 
a reasonable enough time.

SHRI K, N. WANCHOO: That is a 
matter which I leave entirely to you, 
whether you want 14 days or 7 days.
I have nothing to say on that, because 
I have no experience on that point. 
If you want fourteen days, then keep 
fourteen days, and if you want seven 
days, then keep seven days, but I have 
no experience one way or the other.
I cannot express an opinion. That is 
why I have said nothing about it.

SHRI T. N. SINGH: There are two 
stages. One is the stage of nomination 
and the other is the stage of petition. 
If we concede, as you did concede 
that at the time of the petition, it is 
not necessary that 40 Members . . .

SHRI K. N. WANCHOO: You can 
reduce the number if you like.

SHRI T. N. SINGH: Why should we 
insist on the same number in the case 
of nominations?

SHRI K. N. WANCHOO: If you
want to reduce it in one case, then 
reduce it in the other case also pari 
passu. I do think that if you reduce 
it in the case of nomination, you must 
reduce it in the case of election peti
tions and vice versa, For, the two 
things should go together. Otherwise, 
it would look rather odd.

SHRI T. N. SINGH: The second and 
more fundamental point which I want 
to place before you for your views is 
this.

SHRI K. N. WANCHOO: I do not 
consider 40 as too large a number in 
an electorate of about 4000.

MR. CHAIRMAN: The hon. Mem
ber put the question whether 40 was a 
desirable number . . .

SHRI T. N. SINGH: In the case of 
petitions.. .

MR. CHAIRMAN: He has said that 
40 is not to large a num ber.. .

SHRI T. N. SINGH: Rather, he has 
agreed with me, if I may say so.

MR. CHAIRMAN: He has said that 
if there is any change, it should be in 
both the places. If the number is less 
in the case of petitions, it should be 
less in the case of nominations also or 
vice versa. He does not give his opr* 
nion as to whether the number should 
be less.

SHRI T. N. SINGH: He says that if 
it is reduced in the case of nomina
tions, it should be reduced in the ‘’ase 
of petitions also. But he personally 
feels that 40 is not too large a number.
I hope that I am standing the position 
correctly, and I am not misrepresen
ting Mr. Wanchoo.

SHRI K. N. WANCHOO: I do not 
say so at all. 40 is not too large a 
number.

SHRI T. N. SINGH: I find that the 
fundamental concept underlying this 
amending Bill is to create curbs on the 
nomination and election processes, be 
cause some time in the past, some 
persons have acted frivolously. Other
wise, when the Act was first passed in 
1962, the concept are not to be very 
restrictive about it, that too because 
in all other countries there is no such 
thing. We did not degrade the posi
tion of the election of the President 
that of an ordinary member of a 
legislature. We are taking an un
necessarily pesimistic view. In course 
of a time with a maturer democracy, 
we will develop our own conventions 
and this will not happen. Therefore, 
let us not spoil our statute book for 
the more reason that some persons in 
the past have resorted to this. If we 
make law on that basis, we shall be 
deviating from the fundamental prin
ciples of law making.
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SHRI K. N. WANCHOO: This

amendment haB come only after the 
experience of the last four elections.

SHRI T. N. SINGH: It is only after 
Shri Giri's election that this happen
ed.

SHRI K. N. WANCHOO: No.

SHRi T. N. SINGH: This ihas come 
only after Shri Giri’s election. Nothing 
before. Jawaharlal’s Government did 
not think it necessary to bring it.

SHRI K. N. WANCHOO: My ex-
eprience is only of president Zakir 
Hussain’s election. I do not know of 
the subsequent happenings.

SHRI T. N. SINGH: There was one 
Mr. Hari Ram who was a candidate. 
These are exceptions.

MR. CHAIRMAN; We can discuss
that amongst ourselves.

SHRI T. N. SINGH: Shall we be
guided in amending our permanent 
laws merely because there have been 
stray incidents of a particular type, in 
three or foifr cases?

SHRI K. N. WANCHOO: It has
been there in every election. It was 
there during President Zakir Hussain’s 
election. I do not know about what 
happened during President Giri’s 
election. Was there any petition?

SHRI T. N. SINGH: Yes.

SHRI K. N. WANCHOO: There
was no frivlous person standing.

SHRI T. N. SINGH: Yes, one or
two.

SHRI K. N. WANCHOO: At any
rate, before that i  heard about it. I 
also read it in the law reports. Once 
or twice there wafl an election peti
tion. But during President Zakir 
Hussain’s election, it was the worst, 
not one or two jokers. One got zero, 
another get 2, a third got 4 votes.

SHRI NITIRAJ SINGH CHAU- 
DHARY: 9 0f  them did not get any
votes.

SHRI K. N. WANCHOO: Barrintf
President Zakir Hussain and Subha 
Rao, the rest got very few votes. 

SHRl NITIRAJ SINGH CHAU- 
DHARY: Out of 17 candidates, 9 did 
not got any vote.

SHRI K. N. WANCHOO: I am sorry 
1 did not look up my judgments. That 
would have been able to tell me.

SHRI T. N. SINGH: After all, there 
are certain norms of democratic be
haviour. Can you tell me from your 
vast knowledge whether in any coun
try there is any law which tries to 
circumscribe nominations for the Pre
sident’s election in this manner?

SHRl K. N. WANCHOO: I do not
know of any.

SHRI T. N. SINGH: I also do not 
know. _

SHRI K. N. WANCHOO: But the 
point is that if this has happened in 
four of our elections, something must 
be done to stop it. This is how I see 
it.

SHRI T. N. SINGH: I consider our 
democracy to be matured. . . .

MR. CHAIRMAN: We need not
argue that now. We hould only elicit- 
his views.

SHRI K  N. WANCHOO: This is
entirely a matter of opinion.

SHRl T. N. SINGH; The fourth 
question. There are States today, 
new States, very small States. But 
they have also their pride. They 
want to be treated on par with other 
States. Suppose a State is unanimous 
about a particular candidate. It has 
for probably more than 24 MLAs. 
but it may have only three or four 
MPs. The contemplated restriction of 
12 MPs will deprive a State where 
the people are unanimous even both 
parties in favour of a particular 
candidate, from putting him up as a 
candidate.

SHRI K. N. WANCHOO; There is 
something in what you say* You may
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make it 40 electors but not indicate 
whether they should be MPs or MLAs

SHRI T. N. SINGH: Or the number 
may be leec.

SHRI K. N. WANCHOO: Whatever 
be the number, 40 or 20 or 30, on these 
lines you can certainly have i t  You 
fix a number, but do not specify so 
many MPs and MLAs.

SHRI T. N. SINGH: This question 
follows from what I asked. What 
should be the underlying principle of 
any restriction on nominations by 
which we should be guided? What is 
the sanctity in 40 or 30 or 20 or 10?

SHRI K. N. WANCHOO: I do not 
think there is any principle under
lying it. I think it is more a question 
o f what we have seen. Therefore, we
think we should stop it. Our past* ex
perience seems to suggest that we 
must do sometKing about it; other
wise, these jokers will continue this 
thing.

SHRI T. N. SINGH: The deposit of 
Rs. 2500 suggested may take away 
from the dignity of the election of the 
President and put it on par with the 
election of MLAs and MPs. Moreover 
in these days of inflation and high 
prices, it m a y  o n ly  be equivalent to 
Rs. 200 of ten years ago. Therefore, 
why depart from the normal practice 
in all other countries and have this 
deposit? Rather it appears to me a 
demeaning proposition for the Presi
dential office. It will in no way res
trict jokers.

SHRI K. N. WANCHOO: 1 quite
see what you say. It may be that if 
you keep the number at 40, you need 
not have the deposit at all. Forty is 
a large number. No person who is 
not serious will get 40 people to sup
port him. So if you have 40, then 
probably the deposit may not be 
necessary.

SHRl T. N. SINGH: Thank you
very much.

SHRI K. P. UNNIKRISHNAN; May 
I be enlightened about some of the

constitutional provisions governing ' 
presidential election? There is art. 58 
which prescribes the qualifications for 
election to the office of President. 
Among other things, it also ssfys that 
no person shall be eligible for election 
as President unless he is qualified for 
election as a member of the House of 
the People. Then art. 59 says that he 
shall not hold any office of profit. As 
regards MPs, art. 84 prescribes a set 
o f qualifications. Art. 102 also pres
cribes certain definite disqualifica
tions. In the case of this highest office, 
there is no bar like undischarged in
solvent or unsound mind for a candi
date standing for election as Presi
dent. Don’t you feel there is a genuine 
constitutional lacunae which has not 
been filled by subsequent Acts includ
ing this one?

SHRl K. N. WANCHOO: If you are 
suggesting that the Constitution per
mits a person of unsound mind to 
stand for Presidential election, it is 
not so. Articles 84 and 102 must be 
read together. What is disqualified in 
article 102 cannot become qualified in 
article 84. Article 102 has been se
parated for various reasons. Article 
84 prescribes qualifications for being 
chosen only. But article 102 is for 
remaining in that office. If, God forbid, 
the President becomes a person of 
unsound mind after he is elected, he 
will have to go under Article 102.

SHRI RASIKLAL PARIKH: From
a moral stand point, I want to know, 
do you think the objective conditions 
and moral climate which prevailed at 
the time of framing the Constitution 
which provided for such grounds like 
undue influence and bribery for an 
election petition, have changed so that 
we can afford to delete this provision?

SHRl K. N. WANCHOO: I am not 
prepared to say that. If the reason for 
doing away with bribery and undue 
influence is that we are mudh better 
people now than at that time, I am 
not prepared to say that.
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SHRI RASIKLAL PARIKH; How 
do you view the dignity of the candi
dates for the posts of President and 
Vice-President until they are elect
ed and after they are elected. When 
they practise bribery and undue in
fluence, they are only candidates, i f  
they get elected as president and Vice
President by the force of these mal
practices, there is no law to stop it 
when this provision is deleted.

SHRI K. N. WANCHOO: That is
why i  say this provision should re
main. Personally I am in favour of 
retaining the provisions regarding 
both bribery and undue influence, al
though undue influence is much more 
difficult to prove.

MR. CHAIRMAN: Would you like 
to define undue influence?

SHRI K. N. WANCHOO; Undue 
influence has never been defined any
where. You have to see in each par
ticular case whether there was un
due influence or not. In President 
Zakir Hussain’s case, they sad because 
the Chief Minister wrote to the legis
lators or the Prime Minister wrote 
to somebody, that is undue influence. 
I said, it is not; it is just canvassing.

SHRI RASIKLAL PARIKH: It is
true that formerly some people filed 
nominations without any hope of be
ing elected. But the question of sub
stance is how many should be the 
proposers and seconders. May I 
know whether the present number 
suggested in the Bill would depart 
from the content and democratic qua
lity to any extent?

SHRI K. N. WANCHOO: I do not
think so.

SHRI T. N. SINGH: There is a
difference between this election and 
ordinary elections. In view of the 
basic idea of restricting unnecessary 
candidates, will it not be desirable to

have a clause whereby canvassing for 
a candidate is prohibited?

SHRI K. N. WANCHOO: Canvas
sing must be there in any democratic 
elections.

MR. CHAIRMAN: President's elec
tion is an all-India election. There 
provincialism or regionalism should 
not be allowed to play any part. 
Under the proposed amendment, the 
number of proposers and seconders 
should be 40, out of which 12 will 
have to be Members of Parliament 
from anywhere and 24 will have to 
be legislators from anywhere. If we 
were to remove that restriction, would 
it not encourage parochialism or re
gionalism so far as the Presidential 
election is concerned?

SHRI K. N. WANCHOO: I doubt it. 
If 40 members of one legislature want 
to nominate a man, why should it, be 
parochialism?

MR. CHAIRMAN: As Mr. Sin-h
suggested, suppose they have got only 
3 Members of Parliament. Therefore, 
they will not be able to get 12 MPs. 
That would mean they have a right 
to collect 40 signatures of the legisla
tors from that area. That would mean 
that that candidate rtho is proposed 
is cut off from the rest of India and 
confined to that part alone.

SHRI K. N. WANCHOO: If that
was the idea behind keeping 12 MPs. 
and 24 legislators, I am in favour of 
it.

MR. CHAIRMAN: Thank you.

SHRI K. N. WANCHOO: Thank
you. *

(The Committee then adjourned.)
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( The witness was called in and he 
took his seat)

iV£R. CHAIRMAN; I would like to 
draw your attention to Direction 58 
issued by the Speaker, which provides 
tlhat a witness appearing before a 
Committee may be told that the evi
dence that he gives would be treated 
as public and is liable to be publish
ed, unless he specifically desires that 
all or any part of the evidence ten
dered by him is to be treated as con
fidential; even if he may desire his 
evidence to be treated as confidential, 
such evidence is liable to be made 
available to the Members of Parlia
ment.

You are an experienced person in 
these things, and you have the Act 
as also the amending Bill before you.

The Committee would be pleased tu 
hear your views first on this amend
ing Bill, and then Members may lika 
to put questions to you for clarifica
tion of any points.

SHRI K. V. K. SUNDARAM: I have 
gone through the Bill, and I think 
that there are only two points on 
which j  find that I have any com
ments to make or suggestions to offer. 
One is in regard to the amendment 
which cuts out the provision about 
bribery and undue influence having 
affected the result of a Presidential or 
Vice-Presidential election, and the 
other is a provision from the purely 
procedural angle, namely how many 
members and what kind of election 
should join together in proposing a 
candidate fot  either* o f these two 
elections to the two high offices of thq
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country. One is a point of substance 
and the other is a point of procedure.

After running two Presidential elec. 
tions, I did feel that people who real, 
ly did not attach so much importance 
to the elections or had only the vaguest 
hope ol getting elected were still 
standing for these high offices. Of 
course, that is the privilege of every 
citizens of a democratic country like 
ours. But, still, especially at the 
second’ election when there were as 
many as 17 candidates who were 
standing and more than half of them 
did not get even a single first vote, 
it did appear that it was an indirect 
attempt to bring down the seriousness 
of tbe election, and it seemed that 
their approach was of a frivolous 
character. I did mention this in my 
two reports and make the suggestion 
that in order to make them feel that 
they were fighting an election of a 
more responsible character, they 
should get their nomination signed 
by at least ten electors. 1 had also 
suggested that there might be the 
requirement that they must put in 
a security deposit, just as a candidate 
for a parliamentary election was re
quired to do under the law.

While I find that the deposit pro
vision has been accepted by Govern
ment in their Bill, I find that it is a 
bit too much to expect a single can
didate to go and bunt for about 40 
members of the electoral college, at 
least 12 Members of Parliament and 
at least 24 Members of the State Le
gislatures. The number of not less 
than 40 seems to be a little in excess 
of the requirement which I had in 
mind. It may even 'make things ex
tremely difficult for a Presidential 
candidate to get together so many p*
10 signatories.

Also, I was looking at it from 
another angle; namely, from the ifiore 
technical angle of the nomination 
paper being scrutinised by the return

ing officer which necessarily has to be 
done, and after that, various objec
tions could be raised at every stage, 
imagine a returning officer with 40 
signatures in front of him, and some 
candidate or the other getting up and 
saying ‘No, I object to that signature; 
I know full well that that signature 
is not that gentlemen’s and it has 
been obtained by fraud or by misre
presentation or by deception’ and so 
on and 30 forth. There is also the 
sheer practical difficulty of getting 
together 40 signatures. Besides, he 
would have to collect it from differ
ent parts of India. If it is only Mem
bers of Parliament, he may come here 
and find so many Members and collect 
their signatures. So, I am just sug
gesting, in regard to our main re
quirement, whether we could not con
sider saying that candidates at a Pre
sidential election' should be proposed 
by a certain small number of people. 
I would submit this for the considera
tion of the Committee, whether this 
provision is not going to make it ex
tremely difficult for a person, besides 
giving rise to various other compli
cations at the stage of scrutiny, aft 
well as subsequently. The very ob
ject which we are having in mind 
will be defeated by this procedure. I 
think about 10 or 15 electors should 
do. There does not seem to be any 
point in saying that so many should 
be Members of parliament and so 
many should be Members of the 
Legislative Assemblies. We may 
lighten the task of the candidate.

Similarly, I do not think that it is 
really necessary to have even 10 elec
tors to propose a candidate for the
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Vice-Presidential election. Of course, 
it is a much simpler affair. So far 
we have had hardly any difficulty m 
running these elections in practice.

Nor was there the same type of 
attempt at bringing down the import
ance of this election as/ was the case 
in regard to the Presidential election. 
Here again, therefore, I think that a 
fewer number of Members should be 
quite sufficient; say, for instance, five.

Following from thig is the corres
ponding provision for filling an elec
tion petition. There, the new Bill says 
that it can be done by any candidate 
at these elections. I suppose that is 
absolutely necessary in order to see 
that, even if it is obvious that there 
has been no mistake in the election, 
he should not remain aggrieved. But 
we have this curious proviso ttoat if 
any candidate does not choose to do 
so, then it must be done by about 40 
electors joining together, here again, 
we have the same break-up of 12 
Members of Parliament “ at least” , 
and 24 Members of the Legislative 
Assemblies “at least” , in order to pre
sent a petition to the Supreme Court 
challenging a particular election. 
There again, I think the number seems 
to be large. At present, it is either 
the candidate or ten electors who 
could join together. It should not be 
very difficult for ;'iem to get together 
40 electors, but even there, this num
ber seems to be a bit excessive. But 
I do not attach great importance to 
that; it may well remain. For, one 
can always see to it that it is present, 
ed through a candidate, who has been 
unsuccessful.

Now, i  came to the next point re
garding bribery and undue influence. 
I may mention a bit of the history of 
this provision. In the Bill as drafted 
in 1952 when I was in the Law Min
istry, and the Bill itself was drafted 
by our draftsman who had a great 
deal to do wi*fc the drafting of the 
Consitution. the late Mr. S. N. 
Mukherjee, in he original drafft Bill, 
there were a number of provisions 
very similar to section 123 of the Re

presentation of the People Act, that is 
to say, they had practically roped in 
all the corrupt practices, most of them, 
at least the major ones and the pro
visions were almost as elaborate as 
in that Act. There was also a section 
relating to electoral offences, nameiy 
sections 123 and 124 in the Represen
tation of the People Act. So, those 
provisions were very elaborate. There 
was a feeling in the House, I remem
ber, at that time that we should not 
or need not put in all these things in 
regard to- Presidential elections. There
after, after a good deal of considera
tion in the Joint Committee which 
considered that Bill, finally it was re
duced to two of the major offences or 
corrupt practices which might be in
volved in an election, namely bribery 
and undue influence. But, unfortu
nately in the Bill, there was also a 
provision that even if a third person, 
not the returned candidate or any of 
his supporters, is alleged even to have 
indulged in bribery or undue influ
ence, still, if the result of the election 
had been materially affected by such 
conduct, it could be a ground for set
ting aside the Presidential election. 
This somehow found favour with the 
committee and this was included and 
you will find it in the existing provi
sion.

I quite agree now that this is hard
ly necessary and that it should be cut 
out altogether, and I shall deal with 
it when I come to it. But on the other 
hand, it seems to me that we should 
have some provision of this type, at 
least in regard to the two major cor
rupt practices which are mentioned, 
partly because we had included this 
in the beginning, and now if we cut 
this out, there will always be a public 
feeling that we are trying to do some
thing which might possibly take place 
and we are going to shield some pros
pective or future candidate from this 
sort of thing. As to whether it adds 
to the fairness of our election law or 
not is a point on which persons can 
hold different opinions.

I personally think that it is not de
sirable to cut out thete two major
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gcorrupt practices or offences which 
xould possibly,—I do not sayf will ne
cessarily take place in an election. 
That is my feeling about it. I think 
jthat in the law we should keep some
thing of this type- It is unfortunate 
that at the last elections, we had a 
great deal of mud-slinging and a very, 
jundesirable and long-draw, rail on 
this, where nobody’s reputation ap
peared to have been raised a great 
deal. Generally there was a good deal 

«of public talk, and naturally when you 
have a petition tried like this, it can
not be avoided. But even so, it seems 
to me that these are two major offenc
es which the law should provide 
.against.

After all, what we are saying is 
that if it is done by the returned can
didate or with his connivance, then the 
election is liable to be set aside. In 
fact, there was a suggestion also that 
it might be m*de a little stiffer by 
putting in the word ‘consent’, so that 
if it could be shown that it was done 
with his consent, then the election 
was liable to be set aside. I think 
that it is quite a sound provision to 
have. I myself am not in favour of 
cutting out this provision altogether.

I should like to say something also 
about the question of undue influence. 
As hon. Members would recollect, that 
was the main question in the case. A 

.certain anonymous pamphlet which 
grievously maligned one of the candi
dates in regard to his personal charac
ter was really the subject of attack 
by the petitioners. The argument was 
that by simply circulating this ano
nymous pamphlet in the Central Hall, 
and also by distributing it by post, 
some individual, some unknown indi
vidual had committed the offence of 
undue influence. Of course, I may 
mention again that under the law as 
it stands today, it is the offence of 
undue influence and not the corrupt 
practice of undue influence, although 
there is not very much difference bet
ween the two. There is only a very 
slight difference between them. This 
offence was committed by X, Y or Z,

an unknown individual. The further 
allegation was that it was done either 
by the returned candidate or with his 
consent or connivance or on his be
half by somebody else. Of course, 
this could not be proved to the satis
faction of the Supreme Court. Con
sequently, on that ground alone, the 
contention could have been set aside, 
and the court could have said that 
there was nothing wrong with the 
election. But the view which the 
Supreme Court took, not quite un
animously, in regard to the content of 
the offence of undue influence is a 
little puzzling. The majority of the 
Court held that the mere distribution 
of a pamphlet containing a virulent 
type of attack on the personal charac
ter of a candidate, which is, or may 
be assumed to be, false, does consti
tute the offence of unduly influencing 
the attitude of the electors to the par
ticular candidate.

Mr. Justice Bhargava did not go to 
that extent, specially in view of the 
fact that there is another specific 
offence of character assassination in
cluded in the Indian Penal Code in 
the succeeding Section. So, he said, 
we thave to see if there is a difference 
between the two and, however scurril
ous or virulent may be the attack on 
the personal character of a candidate, 
it could not be said that it amounts 
to the offence of “ undue influence” .
If it is not done with the intention to 
affect the result of an election, then 
even the other thing does not come at 
all. You may go on maligning the 
character of a person, any amount you 
like or very slightly* But it is one 
of the ingradients of offence that it 
must be done with the intention of 
affecting the result of an election. 
Without that, it does not become an 
offence. It may amount to libel. He 
committing an offence if it amounts to 
interference or an attempt to interfere 
The whole circulation of any such 
pamphlet or an attack on person's 
character is done with tthe idea 
of bringing him down in the eyes 
of the electors. It is always an at
tempt to interfere according to the 
analysis given by the Chief Justice.
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In this case, he analysed it in two res
pects. Firstly, you tiave the elector’s 
freedom to make up his mind as to 
who is a suitable candidate and, se
condly. you have to go through the 
mechanical process of voting. At both 
stages, it is said that undue influence 
could be brought to bear on him in 
various ways.

Subsequently, as Chairman of the 
Law Commission, while considering 
the Indian penal Code, I had the op
portunity of looking into this particu
lar aspect and the Law Commission 
in its Report has made a recommen
dation that our definition of “undue 
influence” ig extremely vague and 
rather wide, and, therefore, we might 
perhaps pin it down as in some other 
election laws of different countries, 
like, Australia, Canada, England and 
the United States, all democratically- 
run elections, and cut down the scope 
and ambit of this particular offence— 
the offence of undue influence.

If you will permit me, I would like 
to mention what the Law Commission 
thought on this point and made a 
recommendation. I am mentioning 
this because I find in the Bill to amend 
the Indian Penal Code, this provision 
has not been accepted by the Govern
ment and, therefore, this provision 
does not find a place in the I.P.C. 
(Amendment) Bill which is also be
fore Parliament. “ Therefore, it is the 
degree of gravity of the allegation 
which will be the determining factor 
in deciding whether it falls under 
section 171C or Section 171G. If the 
allegation, though false and relating 
to a candidate's personal character or 
conduct, made with the intent to affect 
the result of an election, does not 
amount to interference or attempt at 
such interference, the offence would 
be the lesser one. If, on the other 
hand, it amounts to interference or an 
attempt to interfere it would be the 
graver offence under section 171F”

In the actual case before the Court, 
it was an attempt to bring down the 
character of a candidate. Consequent, 
ty, it affected the elector's mind That

was regarded by the majority of the 
court as undue influence within tne 
meaning of the Indian Penal Code.

They said; We ventured to suggest 
that the line of demarcation indicated 
in the last two sentences is very thin 
and doe8 not appear necessarily or lo- 
eically to follow from the warding ol 
either Section 171C or 171G- We said.

“Whether the false statement is 
grossly vulgar and scurrilous or 
only moderately so cannot, it 
seems to us, make any di®erence 
to the question whether the per
son publishing the false statement 
has or has not attempted to inter
fere with the free exercise of toe 
right to vote at the election. 
Bhargava J. took the view that 
mere false propaganda as to the 
personal character of a candidate 
cannot amount to the corrupt 
practice of undue influence; that 
false statement about the personal 
character or conduct of a candi
date may, of course, be scurrilous 
and foul but even then the offence 
committed would tall under Sec
tion 171G.’’

That was the view taken by the Law 
Commission.

Then, we proceeded to make a com
parative study of tlhe laws of other 
countries. We found, particularly in 
English election law, from which we 
have freely borrowed so far as cor
rupt practices and election offences 
are concerned, the corrupt practice of 
undue influence is more strictly de
fined. It says:

“A person shall be guilty of un
due influences—

fa) if he directly or indirectly by 
himself or by any other per
son on his behalf makes use 
of or threatens to make use 
of any force, violence or res
traint or inflicts or threatens 
to inflict by himself or by any 
other person any temporal or 
spiritual injury, damage, harm 
or joss upon or against any
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person in order to induce or 
compel that person to vote or 
refrain from voting;

(to) if, by abduction, duress or 
any fraudulent device or con
trivance, he impedes or .pre
vents the free exercise of the 
franchise of an elector or 
proxy for an elector or there
by compels, induces or pre
vails upon an elector or proxy 
for an elector either to vote 
or to refain from voting.”

So, you will see from this that Eng
lish law makes it “undue influence” 
only if there is violence or a threat of 
violence including, of course, a threat 
to his spiritual welfare. Therefore, 
after a great deal of thought we sug
gested that we might perhaps cut 
down the offence, whatever happens 
In regard to this corrupt practice in 
•lection law, that we might reduce 
the offence specified in 171C of Indian 
Penal Code somewhat as follows:

“Whoever with intent to interfere 
with the free exercise of any 
electoral right at an election

(a) makes use of, or threatens 
to make use of, any force, vio
lence or wrongful restraint on 
any person, or

(to) inflicts, or threatens to inflict, 
on any person injury of any 
kind (including social ostric- 
ism and expulsion or ex-com . 
munication from any caste or 
community), or

(c) induces or attempts to induce 
any person to believe that he 
will become an object of di
vine displeasure or of spiri- 
tural censuref commits the 
offence of undue influence at 
an election.”

We had a feeling that “undue in
fluence” was really very widely defin
ed in our election law and might use
fully be restricted to the case ..of 
violence. In fact, we had suggested 
that, if it is found that either a candi
date or, on behalf of a candidate, his

agent does something like that, as ha* 
been frequently complained to me in 
the capacity of former Chief Election 
Commissioner, then the punishment 
for such a conduct should toe very 
severe. It should be at least three 
years imprisonment plus fine, and so 
on.

This is slightly going out of the way 
for present purposes. We have had 
this frequently-occurring complaint 
At the stage of an election, there is 
usually nothing so indirect as malign, 
ing a candidate’s character.

A person or a group of persons, par. 
ticularly, among the under-privileged 
classes, Harijans for instance, are kept 
to their own basti and not allowed to  
go out and exercise their franchise. 
This is the type of undue influence 
which I very much resent, and I must 
say that quite a few itistances of 
this type have occurred and it is these 
which the law ought to curb, and we 
have accordingly made this sugges
tion.

But to come back to the Bill, I think 
both bribery and undue influence, par
ticularly, undue influence, defined in 
a more restricted way as suggested, 
should be there on the statute book 
for what it is worth. I do not say that 
any of us or any person would like 
to see a presidential election challeng
ed with so much of mudslinging and 
all that, but, I think, on the whole, 
the law should make some provision 
for that.

Now, these are the three points: one 
is the number of electors seems to me 
to be excessive. Similarly, the number 
of persons w h o  are required to join 
in an election petition is somewhat 
excessive although I cjo not attach 
much importance to that. Thirdly, I 
do feel that we should retain the 
reference to bribery and undue in
fluence, with a rider that undue in
fluence definition should be modifi
ed a& suggested by the Law Commis
sion in their report.

MR. CHAIRMAN: Before I ask
Members to put questions, I would like 
to ask you one question. In view o f
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the large number of proposers and 
seconders having been proposed here, 
you think it is necessary to have a de. 
posit from the candidates?

SHEI K. V. K. SUNDARAM: 
That is of course a point to consider. 
When we made the suggestion, we 
thought that the deposit^-I do not 
quite remember, possibly I said, about 
Rs. 1000, may be sufficient. They have 
increased it to Rs. 2500. In a sense, 
it is something like a penalty for com
ing forward without any hope of suc
cess. But, on the whole, I think Rs. 
2500 is perhaps too much; it might 
be reduced to Rs. 1000.

MR. CHAIRMAN: But do you think 
it is absolutely necessary?

SHRI K. V . K . SUNDARAM: 
I would not put it absolutely neces- 
•ary.

SHRI T. N. SINGH: Mr. Sundaram’s 
examination by us may take a longer 
time than we have got. We may have 
to call him again. We have another 
witness and it is already quarter to 
twelve. May I suggest that we may 
fix up a time when we may call him 
again?

SHRI K. V. K . SUNDARAM:
I will be very happy to come here 
before the Committee once again.

MR. CHAIRMAN: Thank you very 
much. But we may utilise the time we 
have at our disposal and then we can 
postpone to some other date.
m

SHRI S. B. GIRI; You said— I am 
glad—that the deposit of Rs. 2500 is 
not necessary. Is it not necessary that 
a candidate who is going to contest 
must know that he has got the back
ing so that he is sure to get back the 
deposit. If the deposit is not there, 
anybody can contest the elections be
cause there is no restriction and even 
with regard to proposers and secon
ders, it is very high—this number of 
40 legislators—proposers and secon
ders. Will it not be, I mean, like free- 
wrestling? Anybody can go and flle 
the nomination whether he gets 
through or not. Still he can go to the

people and say, *1 have contested the 
presidential election.’

SHRI K. V. K. SUNDARAM: 
It is really a question of weighing 
whether money means so much these 
days or whether it is the difficulty 
o f getting a sizeable number of elec
tors, Members of Parliament and 
Members of the Assembly to come 
forward and to put down in writing 
that they are proposing, that is to say, 
supporting the candidature o f the per. 
son. Because we have been finding— 
I need not go into this at length—that 
the amount of security deposit of the 
order of Rs. 1000 or so does not deter 
candidates from contesting a parlia
mentary election or an assembly elec
tion. So much so, if a person has made 
up his mind and he is prepared to go 
round and get, the support of 5 20 or 
30 or whatever we may finally de
cide to have, I do not think he will 
have any difficulty in putting up a 
thousand rupees or even Rs. 2500. 
He must be prepared to fight in all 
sorts of ways, including spending a 
lot of money. Still, I feel that you 
don’t have to decide between the two. 
I did not say that. I only said that it 
may not be very necessary to have the 
deposit in addition to a sizeable num
ber of proposers. I did not say that 
it would not be desirable to have both. 
I still feel that it would be desirable 
to have a small deposit. The question 
is: whether it is regarded as necessary 
or not. I said I do not think it is very 
necessary That is to say, I attach 
greater importance to the number of 
persons proposing.

SHRI S. B. GIRI: When a person 
thinks that there was some kind of 
corruption or undue influence or some 
offence against the electoral law is 
committed, shall he not have the right 
to go to the Supreme Court to file 
an election petition? Is it necessary 
in a democracy that all the people 
must come and Ale the petition?

SHRI K. V. K. SUNDARAM:
It is a large electorate and you can 
never be sure that if just out o f fancy,
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X, Y or Z, thinks—on whatever gro
unds he may think, you will know 
about it only alter the trial has gone 
through—that same soft of an offence 
or corrupt practice has been commit
ted. I do not think that it is desirable 
that everyone like that should have 
an opportunity of ventilating his idea. 
It is not a small tribunal like a Ma
gistrate's court, but it goes before the 
Supreme Court of the land. It chal
lenges the election of a person to the 
highest office in the land. I do not 
think we should make it so simple 
as all that. It must be put down as 
it has been put down there. Of course, 
if he feels that something disgraceful 
has taken place in running an election, 
naturally we cannot deny him the 
right to take up the case before the 
Supreme Court, the highest court in 
the land, and then challenge it. Now, 
we are thinking in terms of a parti
cular elector or 15 or 20 or 30 elec
tors joining. But if you are thinking 
in terms of only one single indivi- 
iual, not the returned candidate, it 
does not strike me as sufficient or 
necessary.

SHRI S. B. GIRI: Supposing there 
were mal-practices indulged by the 
candidates will it not amount to denial 
of right of freedom by not allowing 
a person to go to Supreme Court?

SHRI K . V . K. SUNDARAM: 
Apart from bribery and undue influ
ence, there are half a dozen other 
corrupt practices and election offences 
which are liable to invalidate an elec. 
tion and which would enable any 
person to challenge the election after 
the election is over. But in Presiden
tial! Vice-Presidential elections even 
originally, we have been content with 
putting dows~only two offences—bri
bery and undue influence. These off
ences and corrupt practices are there 
in our Parliamentary elections. If 
your suggestion is that we should 
throw open the whole field again I for 
one wolud not be in favour of that.

SHRI S. B. GIRI: Why? I do not 
think there should be any discrimina

tion between Presidential and Par
liamentary election. If a candidate in
dulges in corrupt practices why should 
it be denied to an electorate to prove 
those charges?

SHRI K . V . K . SUNDARAM: 
It is a different type of election. It 
is not based on adult suffrage; the 
electorate is not wide. It consists of 
responsible elected Members who are 
themselves representatives of the 
people and it should not be made very 
wide in that case. I cannot imagine 
how engaging a public srvant is go
ing to affect the election very much.

SHRI S. B. GIRI: If they are res
ponsible people then why not one 
elector should be allowed to go and 
file an election petition befbre the 
Supreme Court? Why should ten peo
ple go?

SHRI K. V. K. SUNDARAM:
I am afraid, without meaning any dis
respect, there are very many whimsi
cal individuals and supposing one such 
person takes the idea in his mind, 
nothing will stop him So, we have to 
provide the safeguard and at the same 
time not make it too stringent.

SHRI S. B. GIRI: Suppose the of
fence is committed and it comes to the 
knowlsdf.3 of one electorate, is it ne
cessary that 39 members should know 
it? Is it not that one offence is enough 
for punishing after it is proved in the 
Supreme Court?

SHRl K . V. K . SUNDARAM: 
The idea is all the 40 persons should 
also join him in making this allegation. 
Afterall he himself would not be im
mediately and directly aware of it. 
It is desirable to have some sort o f 
restriction.

SHRI H. M. TRIVEDI: You referred 
to one minor technical difficulty in 
relation to number saying at the time 
of scrutiny it would be difficult for 
the scrutiniser to come to any conclu
sion if challenged on one signature or 
two signatures. That difficulty could 
arise whether the number proposing
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is 40 or number propcsing is 20. If 
the contending candidate wishes to 
hold up the whole proceedings he 
could do so even in one or two cases

SHRl K. V. K . SUNDARAM: 
It is only that you multiply his diffi- 
cutly. I was only puting it as a pos
sibility .

SHRI H. M. TRIVEDI: You refer
red to the definition of undue influence 
which was proposed by the Law Com
mission in terms of the Bill before 
us. Would you suggest that be incor
porated as part of this Bill or it should 
remain part of the IPC?

SHRl K. V. K . SUNDARAM:
I think it will be better if you amend 
the IPC later. There is already a Bill 
before the Parliament. It could be 
taken up there. Either you relate it 
to the RP Act and refer to the cor
rupt practices of bribery and undue in
fluence. There is no difference in subs
tance between the two.

SHRI H. M. TRIVEDI: If it were 
not adopted in the IPC then would you 
suggest that that definition be includ
ed in this Bill as part of ‘undue in
fluence’ .

SHRl K. V. K . SUNDARAM: 
Could be done, but devising a separate 
definition—a third definition of undue 
influence I would not recommend. We 
have one definition in the Rp Act., 
another in the Indian Penal Code and 
a third in the Presidential Election 
Act. That is not very desirable. There 
was difference of opinion because in 
the Supreme Court Mr. Justice Mittal 
took a slightly different view from 
Mr. Justince Bharagava and the majo
rity of the court. That was also a 
reason for the Law Commission to 
suggest revision of the definition in 
the Penal Code, which may be taken 
up in the R. P .Act later.

SHRI H. M. TRIVEDI: It does not 
exist in the R. P. Act.

SHRl K. V. K . SUNDARAM: 
It is almost the same.

SHRI H. M. TRIVEDI: Would you 
suggest R. P. Act to be amended?

SHRI K . V . K . SUNDARAMr 
Yes, I would suggest that.

SHRI RASIKLAL PARIKH: You
have not given the specific number 
about the number of proposers and 
seconders Should the number be 20" 
or 40? ’

SHRI K. V. K. SUNDARAM:
I do not want this to be put in the 
Bill that so many Members must be o f  
the Parliament and so many must be 
o /  the Legislative Assembly Aftefc* 
all to get the signatures of 40 is a 
considerably difficult thing. Why 
should we tie it down? Let all of them 
be the members of Parliament or of 
Legislative Assembly—why not leave 
it to the candidate. My feeling is a 
Signed by ‘X* electors as joint propo
sers” , leave it at that. In Clause (b) 
of the Bill, where it refers to Vice 
Presidential Election, there is no dis
tinction between Members of the Lok 
Sabha and Rajya Sabha. All electors 
are put together. Similarly, all elec
tors at a Presidential election.

SHRI RASIKLAL PARIKH: Would 
you make more categorical provision 
in regard to bribery?

SHRI K. V. K. SUNDARAM: 
There are two clauses in the existing 
Section. 18(1) says *(a) that the offen
ce of bribery or undue influence at 
the election has been committed by the 
returned candidate or by -any person 
with the connivance of the returned 
candidate; or

(b) that the result of the election 
has been materially affected—

(i) by reason that the offence of 
bribery or undue influence at 
the election has been commit
ted by any person who is
neither the returned candidate 
nor a person acting with his 
connivance;

I was referring to this clause, which 
should certainly go. Clause (a) should 
remain.

MR. CHAIRMAN: We have got
another witness to examine. We
would request you to come oir
some other day as some Memberr 
still want to ask certain questions.
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SHRI K. V. K. SUNDARAM: 
Would it be during the course o| this 
week or next session?

MR, CHAIRMAN; We shall have 
to decide.

(The witness then withdrew)

II. Shri B. P. Sinha, Former Chief 
Justice of India.

MR. CHAIRMAN: We have before 
you  the Amending Bill. The Commit
tee would be very glad to have your 
opinion on this. First you give us 
your opinion and then if Members 
-want to put questions they will be 
.allowed.

SHRI B. P. SINHA: I am in en
tire agreement with the policy be
hind the proposed amendments. But 
I think they do not go far enough. If 
the idea is tu prevent frivolous no
minations, then instead of 40 I think 
the minimum number should have 
been 100. Instead I suggest 100. 
Other clauses are more or less con
sequential or procedural. But if the 

thing is to prevent the people 
from being nominated without even 
having a ghost of chance of being 
elected, if that is the main principle 
behind the proposed amendment, then 
as I have said, those amendments do 
not go far enough.

MR. CHAIRMAN: Now, Members
Tvould also like to hear from you about 
the election petition and the conse
quential changes that are being pro
posed in this amendment.

SHRI B. P. SINHA: Those pro
posals to amend the ground of at
tacking the election. I think, are 
<juite in their place. In order to pre
vent frivolous applications through 
ih e  Supreme Court, it should be for 
the Supreme Court to lay down rules 
•to prevent unnecessary or frivolous 
-applications, for example, by way of 
x:osts or by way of furnising security 
and all that. This matter, I suggest,

Parliament will need the help of 
Supreme Court to provide for.

MR. CHAIRMAN: As it is provid
ed in the Act, would you agree to 
it or not?

SHRI B. P. SINHA: Yes.

MR. CHAIRMAN: Any other thing 
you would like to say.

SHRI B. P . SINHA: No, Sir. I
am on principle in agreement.

SHRI JHARKHANDE RAI: All
these changes proposed by this amend
ing Bill in the original Act tend 
to and have got inherent tendencies 
towards dictatorial powers leading to 
semi-fascism in Indian politics. What 
is you opinion?

SHRI B. P. SINHA: I do not think
so.

SHRI JHARKHANDE RAI: As far 
as provision for security deposit is 
concerned, is it at all necessary?

SHRI B. P. SINHA: Yes, I think 
so. •

SHRI JHARKHANDE RAI: There 
is a provision of many electors pro
posing and seconding the candidature 
of a person for the election of Presi
dent or Vice President. Under this 
situation, is it necessary that there 
should be provision for security de
posit also? Is it not unnecessary and 
superfluous? What is you opinion?

SHRI B. P SINHA: That is one
of the means to prevent frivolous no
minations.

sft OTgwrV st̂ t*  :flr it*:
STPT iflf'TfWn' ^I^TT | I

Jr P m  stit m m
TW nTfo# % fcfar*

*TT VR* Tjp’T srrfinr JTt 33% fatr

% fens fiwt to  «tt
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*r*r w w v  % «r̂  ar^rt
flRWT *nrr f r  ^ c r t  tp> %#w t t  5fT*rr 
srr^ , ?ft irr  m  ?tt ft # trr »m  
^  ̂  ^  If ^  arm  |1% srr^r
«*  Tt t*T f a  % ^raT |  I stfVfai*
#  WT %■ W -tT  *T*pTT jf fT TH*TTt 
? t jr  if sp it f*r TTf?pn% % to n t 
?nft f f  *n mnw t  > N t  
ITT d i r o  * ffa r  ?>flr f t  nt &1 
% fwq TFTn <$T *TT cRTTW ^ T T  *TT W T  
T O  ?

SHRI B. P. SINIJA: The law re
cognises the validity of classification. 
Every citizen is not on the same foot
ing. With reference to the subject 
matter, the law has allowed the right 
to classify.

«KTO|t W M  K in : %TT W 5T WtffT 
AT t  STTT n T?T ftp 9IT *f r̂rf%f«B%WPT
ffirr t  , #  Tgar gf f r  tr̂ r irsrcfr
SPTT ’aftft 'TTfam fc TT it*3T TTcTT I  
ITT *W«PTf TT Jt*9T TT3TT | HT ffm m  
srf^T TTrTT t  rft THJn *̂T T> «T5TT rrfr m 
**17 m  35T̂T»T *r?PT T»T. ?

«ft q*o fm n : ^  m  ^IT I

«ft W W ft  HI**; ^TTt 3T5T—
’TTfwi^e vftx vfomt % t t
TIT^T S>5TT 5fTm I  ffR  TT sfj'ft- 
siT ?t\t t̂tst Tt # ott fire  f r  

«nr st?t?.t f  tft far
**ft STOTT TT ^  tfft t  frtJR
< m  *ftT T rfiram  % eft srrr % f^ rr?
*?t *ft ?rt 50?rtft?r|t^rT^f?

SHRI B. P. SINHA: The Presi
dent of India being the first citizen 
of the State, deserves the highest 
consideration from all and sundry. 
Therefore, the person who is propos
ing should think that the person be
ing proposed that the chance for be
ing elected as President and not 
everybody and anybody.
1799 L.S.—4.

•ft w?rr**> tot?  : wtt jtth*  
q r  w w ,y m  | f r  mtft srrce t r % ^  
f in  W *?HNr
Tt TTlft flWifa «rr 'TO^RT fWTT «f»T 

tt T . f  *; *u 
fafarcr |«rr *t»tt

i f f  5T> TT W«T TTrTT HT ^  ?

SHRI B. P. SINHA: I think the 
gentleman who ultimaately got elect
ed, could certainly have more than 
100 persons to propose and second. 
But whether he belongs to any party, 
that is not for me to say. Any person 
who is considered fit to be the first 
citizen of India should be able very 
easily to command the respect and 
confidence of more than 100 persons 
including Members of Parliament.

«ft 3TT*rafi ITOi* S7T ^ mr
XT̂ TT I  5TTT | fT
snrtatf fPT i ampt
*TTT?r fir <ft | I rft STTn'TTft
fftft ^5TT TT STreWT | I
sr? Tm^FS TT ^  .....

MR. CHAIRMAN: Coming to the
point, I think Mr. Sinha knows that 
this is Ramchandra's land.

«ft JTOT? : f  iTf *<T-
f?T  ̂T ?  Tft f  fT  »T?t TT fT*T|fttf ftT Kft 
t^T 8>J TT sif ift I3[T Wra f̂t % T^% TT 

^TpRT fTTT »mT f̂ r ^  rr^rr ^
srfir ^  tt fi^3TT?r ftm  | i *r t̂ « tt % 
Tfr fT wi^rft »ftT fir*

t> H*rr^r t t % Tt * t?t * n i | s *t tt « tt 
<n»«nrTT?rt, a n r frW n ^ r*T > w < i*r  
?HTT % f ^ R T  ITT TTf^nTT^ % %*?T
% If f fm  t  nt t> *nr 
f *  t t  Wr i %fr?r jt? ttt^  s t t  tw tre 
«r\r sWtts ^  ^msin Jf ^rr 

n f  tpff ?

SHRI B. P. SINHA: The (itnple 
reason is that the electoral college con
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sists o f persons who are o f the hig
hest integrity of character in the eyes 
o f  the electors who have sent them 
to Parliament or the State Assemblies.

v ta w v v rts rcn im v * : imsr
% finrfar qr whjr *nn*rr

f  i w m f «rrr% *f#*T f!

SHRI B. P. SINHA: No, it is not
possible to have a direct election of 
the President. Nowhere in the world 
do we have that kind of machinery 
which ensures election by the people 
directly to this Presidential post.

MR. CHAIRMAN: What about the
United States?

arm* : im  sjvt 
<ffsT *ttPf sft ̂ rrr̂  $ * f
srfaftrftr *ft f  ^t| * f mflmrvT 
% -STrjr *rcr*afcft % ftnr x# %
fircrJITT ftp * f *PTff q ft
’Rrff $faj*nr *rr xvm $ 1 

qVc qrrftop?e% fo v r  
tftx wrrcz srfa«nr ^  vr 

f  1 ?ft ?*r?rcf*r *rrer % q-nrfrv
7T  5Tf® 7 ^•TT'TT ^ T f i  f  f a  f>

^  ? f $*$rft *jf?rfr «t5ht t, 
fawnr fnn sftr Trf%*rm % *r**r *t

| ?

SHRI B. P. SINHA: The propo
sals which you are referring to pro
ceed on the assumption that the Mem
bers of Parliament or the Members 
of the Legislative Assembly will be 
above these corrupt practices.

«*t WW*W> 5TWT* w<r : WTT <*fT
I  1 xrrq f̂r -srK^rft- 

jfcftts % ̂ Tp? % TO  W sffai iz t 
*t fisw qr n?t vrq?f gsfar vt£ n

«ftyf ?ft ^  wtaSre «nrr ffrfor
f t  % qT %

f a f t  w *rft ^ fft | *ft w t

STf *JHT *W«rr %  T f ’FT 
ijSrarsr qr jot?
SHRI B. P . S#IHA: I suppose 

that it is quite reasonable to assume 
that responsible persons like, Mem
bers of Parliament and Members of 
the Legislative Assemblies will not be 
misguided by any misstatements, how
ever, succrilous they may be.

IT  «ft «n«»*V toi* nit* :im«*r?r 
tftar ffr |  ft? snrr s f  * f iw  *£t $ *<t 
sm r % ra ff % st* «rtr w r  qr wrfar 
f t f r^ t f r f t i iv rp ra r fT f r t^ t f t^ s f  
W C T f it  ?ft w  wt *rrT«T%fr?r t t

m#if JIT I t  fr̂ TT f  fa f jr f^  ft 
!JrmT fa  **fr  ̂r o t  f  <rtr **ft % izirm  
$ ?ft *rrr Tr qr jit

i f ?  ^

SHRI B. P. SINHA: I have sup
ported these proposals on the ground 
that I believe it to be true that no 
Member of Parliament or Member 
of the State Legislature will lend 
himself to such mean tactics.

«ft TOT? : irn JfTTT
t  5ftwtsrr?n-5®T tf¥>TTn ^

5ftP?it ^ w r c  f*ft?r? T f  I  *rtr f i r

?fTf ifT ffipTTT V5T f t  ?ft TT VffT

'T55TT JJT n|f ?. <1

MR. CHAIRMAN: I would sug
gest to the hon. Member not to argue 
with the witness. He may put his 
question, and the witness would reply 
to it as he thinks fit.

iPMMft HOTS : i|7T rrsfT 
«ftT 1 1 q % w r  ^ftvrn % ftrq aft 

q f T fr 3rr Tfr |  f«F 4oJwrr?nrT^farff 
iff ?ft ^  eft 3jt m r t t  | w  % nrrq- s trr
i f ?  f t  ^ftTnnfr ^Hirar ■
ft art 357 f̂t if mm ft, fsr̂ r %
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$  Pf

*% ** tit *r avtft | *tt n$r ?

SHRI B. P. SINHA: I have said
in the very beginning that I am in 
favour of making these election peti
tions as strict as they could be made 
according to law. Therefore, I do 
not think that these restrictions are 
not well founded.

SHRI JAGANNATHRAO JOSHI: 
Normally, it could be taken for grant
ed that an elected Member whether 
o f the Legislative Assembly of a State 
or of Parliament would be above all 
doubts. I accept it fully. Never the 
less, human nature being what it is, 
man is prone to err, and when we can 
flle a petition against a Member of the 
Parliament or the State Assembly on 
these corrupt grounds, the very same 
individual who is an elector here can 
stand also for election to the highest 
post in the country. When he is prone 
to commit a certain offence when he 
is contesting for an Assembly seat or 
a Parliamentary seat, can we not 
take it for granted that the very same 
thing can be committed when a person 
fights election for the highest post in 
the country? So, would you not like 
to retain that clause? If that clause 
becomes superfluous or redundant, 
then it would be so much the better. 
There are so many provisions even 
in the IPC which are not brought into 
action, nevertheless, they are there in 
the Act. As a precautionary measure, 
therefore, even if it is never resorted 
to, do you not think this provision 
relating to bribery and undue in
fluence may be there in the Act, in 
view of what happened during the 
last elections?

SHRI B. P. SINHA: No, I do not
think so.

SHRI G. VISWANATHAN: You
said that the Supreme Court should 
provide for certain things regarding 
the offences relating to bribery and 
corruption (which ere sought to be

deleted by the present Bill. Could you 
throw some light on this?

SHRI B. P. SINHA: I did not say
that.

SHRI G. VISWANATHAN: I
think you said it. I have noted it 
down also.

SHRI B. P. SINHA: I said that
the Supreme Court would lay down 
rules for regulating the procedure for 
filing election petitions, including a 
rule as to security for costs and other 
things. I did not say anything about 
the Supreme Court in relation to 
bribery or corruption. I did not say 
that.

SHRI G. VISWANATHAN: What 
is your view regarding the deposit 
amount of Rs. 2500?

SHRI B. P. SINHA: To my mind,
it is not enough, because this is in
tended to compensate the party, for 
the loss incurred by him in defending 
himself and winning his point. Even 
in ordinary cases, in the old days, be
fore the Privy Council, the security 
for costs was Rs. 4000. That figure of 
Rs. 4000 would now be much more 
than Rs. 10,000 in monetary terms. 
The Supreme Court in its wisdom 
has reduced that amount to Rs. 2500 
for ordinary litigants, for ordinary 
cases involving litigation worth about 
Rs. 20,000. But where Presidential 
election is concerned, the matter is 
much more serious, and expensive.

SHRI G. VISWANATHAN: Will
it not mean that this highest post of 
this country will be reserved only for 
the higher or affluent sections of so
ciety?

SHRI B. P. SINHA: Not necessari
ly.

SHRI G. VISWANATHAN: Accord
ing to you, the number of electors 
should be 100. Would you like a fix
ed number of MPs and a fixed num
ber of MLAs also to be prescribed, or 
should it be left to the candidate?
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SHE B. P. SINHA: Well, there,
other oonsi ŝrat|p|W, can cojne which 
do not arise in tie  case of Presiden
tial election.

SHRI G. VISWANATHAN: You
supported the deletion of the grounds 
of bribery and undue influence from 
this present Act. Even if India were 
to be converted into a Utopia, will not 
offences be committed in the future 
even as they are committed n ow a
days also? Will it not be so, even if 
it were to be £ Presidential or Vice- 
Presidential election? Why don’t you 
anticipate?

SHRI B. P. SINHA: As I said al
ready, this provision proceeds from 
the assumtion, and I think very Well- 
founded assumption, that Member^ of 
Parliament, who are members of the 
electoral college will not lend them
selves to such mean tactics, in the 
election of the first citizen of India.

SHRI G. VISWANATHAN: Will
not the public think that the MPs and 
MLAs, want to shield themselves by 
deleting these two things from the 
Bill.

SHRI B. P. SINHA: I think the
public will feel that the legislators 
think highly of themselves, which th^y 
pre entitled to.

SHRI TRILOKI SINGH: This re
lates to the scrutiny of nomination 
papers. In the existing law, I think 
the learned witness knows that there 
is no provision for security of nomi
nation, whereas in the amendment, a 
new Clause has been put in 5E—-vide 
Page 4 of the Bill. Will it not be 
better in the opinion of the learned 
witness that this provision for scru
tiny should be altogether done away 
with? This is my first question. My 
second question is this.

SHRI B. P. SINHA: What is the
first question?

SHRI TRILOKI SINGH: In the
existing law, the provision for scru
tiny of nomination papers does not

exist,, whereas, the—Bill makes the 
provision for it. Not only that. The 
proposed provision th£t 4 tfofoMa- 
tion papor osn be  rejected if the Re
turning Officer think* that the signa
tures of the proposers and seconders 
have been obtained by fraud. Also, 
Sir, in so far as ‘the Returning Officer 
is concerned, he will only hold a sum
mary enquiry. How can fraud be 
established in the summary enquiry? 
So, my two questions in the same con
nection are, whether it is necessary 
for the Returning Officer to scrutinise 
the nomination paper before—it does 
not etfist in the present law—and the 
second question is, if it becomes ne
cessary, will this new addition of the 
rejection of nomination paper on the 
ground that signatures have been ob
tained on fraud, should be there? Will 
it not lead to further complication 
and make it impossible for the Re
turning Officer to hold that fraud has 
been committed by summary enquiry?
I find incongruity between the two.

SHRI NITIRAJ SINGH CHAUD- 
HARY: I would like to mention that
the provision for scrutiny of nomina
tion does exist in the rules—the Presi
dential and Vice-Presidential Elec
tion Rules 1952 and this is Rule No. 6.

SHRI TRILOKI SINGH: This is
not in the Act.

SHRI NITIRAJ SINGH CHAUD- 
HARY: These rules are framed un
der the Act.

SHRI TRILOKI SINGH: If this is
so, my second question is that, nomi
nation papers may be rejected on the 
ground that signatures of the propo
sers and seconders have been obtain
ed by fraud. It does not exist. I 
would like to remind you, Sir, and 
the learned witness that in the Re
presentation of the People Act, there 
is no such provision like obtaining 
signatures by fraud. If they are not 
genuine, the papers will be rejected. 
Fraud leaves scope for so much con
fusion and exposes a candidate to un
necessary risk. Apart from that, it
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would not be possible for any Jleturn- 
ing Officer to give a piling fr^iid 
by summary enquiry. I would like 
the learned witness, wtih his wide'ex- 
perience as an eminent jurist of this 
c o u n t r y ,  to enlighten this Commit
tee as to how does he thiftk about it.

SHRI B. P. SINHA: These pro
posals proceed on the necessity of be
ing so strict about the nomination to 
the Presidential election, and there
fore, that provision which you just 
referred to, is quite in keeping with 
that necessity to make the election 
as fair and as strict, as can be made 
tinder the law.

SHRI TRILOKI SINGH: My se
cond question is this. In view of the 
fact, and rightly held by the learned 
witness, that the electorate consists of 
the elected representatives of the 
people, whether they come from the 
Assembly or the Parliament, is it 
necessary to have any provision for 
filing an election petition? I would 
like to remind the learned witness 
that there is no such provision in other 
democratic countries. In view of the 
fact that Members of Parliament 
and Members of the Legislative As
semblies are elected by—are supposed 
to.be elected by—pure means and not 
corrupt means, and they are ordinari
ly thought not to be susceptible to any 
influence, corruption or bribery or 
any such thing, it is not necessary to 
have just a provision for an election 
petition in the case of President. No 
such provision obtains in USA or in 
other democratic countries.

SHRI B. P. SINHA: In U&A, the
procedure for election of President 
is quite different from what we have 
in our country. So, there cannot be 
any comparison (between the Presi
dent % there and the President here. 
But, as we are following the Rules of 
Procedure, which entitle voters of the 
electoral college, to propose and se
cond .names for President and Vice
President, well, it should be open to 
those very persons constituting the 
electoral college to question it if and

w.h9n tfyey ,« ?  least *
reasonable number ol ' them , ‘sir* 
satisfied—that the election has been 
vitiated by certain things which 
should not have happened.

SHRI XMLOKI SINGH: If a sec
tion o f the electorate think that the 
election has jaot been conducted in a 
proper manner, then* it follows that 
whether the pDOvistacr for corrupt 
practices should be retained or not, or 
the election may be set aside: only for 
non-compliance of rules o* by the re
jection Of nomination papers etc. The 
question is whether the provision 
should bfe retained or not. If an elec
tion petition is necessary, and if the 
electorate think that the election has 
been obained by means of corrupt 
practices or undue influence or some
thing like that, is it necessary or not 
that this provision should also be re
tained?

SHRI B. P. SINHA: This provi
sion for election petition has been 
there and it is continued in these pro
posals with a view to ensuring that 
the Rules of Procedure have been 
strictly followed. That is all.

SHRI TRILOKI SINGH: Corrupt
practices may be committed. We 
should not forget that. We should 
not lose sight of the fact that in a 
recent case, on an election petition in- 
the case of Presidential eletcion, the 
Supreme Court has held that un
due influence was committed, but it 
was not with the connivance of the 
candidate. That finding is there. I 
would like to know whether an elec
tion can be set aside for non-com
pliance of rules or corrupt practice 
considerations should also be there.

SHRI B . P .  SINHA: I have al
ready answered the question that I 
do not think that the proposals are 
not well-founded in the very nature 
of things, namely, that the electoral 
college consists of v€fry respectable 
persons—Members of Parliament and 
Members of Legislatures.
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SHRI TRILOKI SINGH: There-,
fore, they are oot capable of commit
ta l any corrupt practice/ or suscep
tible to undue influence.

SHRI B. P. SINHA: Naturally.

SHRI P. K. GHOSH: The hon.
witness has said that the Members of 
Parliament and the State Legisla
tures, will not adopt corrupt practices 
or any undue influence, and therefore, 
he supports the deletion of the clause 
on bribery and undue influence. But, 
Sir, there has been instances where 
election petitions have been filed, in 
elections to the State Councils, where 
the electors are Members of State 
Legislatures, and in the Court of Law 
it has been established that those 
Members adopted corrupt practices. 
In view of those finds of the High 
Court and the Supreme Court, will 
the witness reconsider and change his 
views?

SHRI B. P. SINHA: No; I do not
think I should.

SHRI P. K. GHOSH: Secondly, 
since this clause of bribery and cor
ruption was there in the original bill, 
and filing of election petitions on these 
grounds was provided for, don’t you 
think that the public would feel that 
we have legalized corruption and 
undue influence, if we delete this 
clause at this stage?

SHRI B. P. SINHA: I think not.

SHRI RASIKLAL PARIKH: You
know that the existing law has this 
clause. Would it not amount to a cer
tain connotation if we remove it; the 
position would be different if it had 
not been there. It may probably 
mean two things; one, that the 
framers of the original law had some 
doubts about the corruptibility of the 
MPs and MLAs; and the new law does 
not have that doubt. Would it not 
connote that a really corrupt man, 
with the knowledge of election tech
niques. can succeed in the election, 
practising corruption? Not that this 
Js done; but would not the removal

of the existing provision amount lo an 
open invitation to fight this election,, 
practise corruption as much as possible 
and get elected?

SHRI B. P. SINHA: Certainly 
not.

SHRI PILOO MODY: It has been 
stated that this provision about cor
rupt practices originally existed; and 
as it has been deleted in the draft 
bill, it should be left out. 1 would 
ask the learned witness. Mif this pro
vision has existed all these years, has 
anything substantial happened to 
justify its election from the existing 
law?”

SHRI B. P. SINHA: 1 think it was 
a mistake to have included it then.

SHRI PILOO MODY: Secondly, we 
have been labouring under certain 
suppositions about the quality of the 
electorate. One of the Hon. Members 
has pointed out that these very people 
form the electoral college for the Pre
sidential election. They have them
selves been charged for corrupt prac
tices in the courts. Cases against 
them have sometimes been upheld; 
and sometimes dismissed Are we to 
accept the supposition, so that every 
thing looks very rosy outside, or are 
we to accept the reality as we have 
seen it?

SHRI B. P. SINHA: To my mind, 
the reality is that Members of Parlia
ment and the members of legislatures 
are not, by and large, persons who 
stoop to that kind of practice.

SHRI PILOO MODY: How would 
you explain the numerous election 
petitions and the numerous judge
ments that have gone against the 
elected candidates?

SHRI B. P. SINHA: My impres
sion is that most of those allegations 
of fraud, have failed.

SHRT PILOO M ODY: On grounds 
of insufficient evidence. That is be
cause we follow the practice of get
ting evidence on the lines of British 
jurisprudence. But there is something 
else involved. We have found that,



* in the past, even lor Presidential elec
tion, the courts have passed certain 
opinions, made certain strictures 
which go to prove that there was 
something more than fair-play invol
ved in these elections. Would you 
consider that, as an Indication of the 
fact that these elections are not as 
free as we would like them to be?

SHRI B. P. SINHA: In this world, 
you cannot expect everything ideal; 
but having the realities of the 

 ̂ situation in view, it is wisdom to bar 
\he door to allegations of fraud and 
corrupt practices. It is very easy to 
nake them, but very difficult to make
«*• ; ,

SHRI F1LOO MODY: May I, there
fore, suggest that not only by virtue 
of the fact that the electorate is a
small one; and. the office for which 
the election is taking place, although 
the highest in the land, is really 
fought by people who are not directly 

> concerned with the election as such? 
In other words, the office of the 
President is fought by an election in 
which the President or the President- 
to-be is the candidate. He is his own 
election agent. But the work is done 
by an entirely different set of people 
not responsible to the election at all. 
Therefore, I would suggest to the 
honourable witness that not only 
should this provision be retained, but 
it should be strengthened. In other

* words, there should be vicarious res
ponsibility placed on the candidate for 
any acts committed by those who are 
ostensibly in support of that candi
date.

SHRI B. P. SINHA: I would just
point out that if somebody with a 
large purse is interested in question, 
ing the election of the President, he 
can carry on the litigation for years; 
and all those years, the election of the 
President will be in the melting pot 
and that should not be the state of 
affairs in the election of the first citi
zen of the country

) SHRI PILOO MODY: Then how
would you react when a man with a

large purse is able to ensure that the 
candidate of his choice gets elected?

SHRI B. P. SINHA: As I said be
fore, it is presumed that all those 
gentlemen who have get elected to the 
Parliament and the legislative assem
blies have come by fair means and 
will not countenance any unfair 
means to be adopted in this election.

SHRI PILOO MODY: Thank you,
Sir.

SHRI SAMAR MUKHERJEE: The 
learned witness expressed the opinion 
that the number of proposers and 
seconders should be raised to hundred 
and the relative proportion between 
the MPs and MLAs should also be 
retained. That proportion is one is 
to two. One MP is equal to 2 MLAs. 
For a candidate for presidential elec
tion to get the support of hundred 
voters and oh the basis of the rela
tive proportion, there are two possi
bilities. Only on the basis of the stren
gth of the party a candidate gets the 
support of hundred proposers and 
seconders or on the basis of money, 
because only the strongest party can 
mobilise hundred seconders and pro
posers for a particular candidate. But 
if you look at the present strength of 
the opposition and the strength of the 
Ruling Party this proposal made by 
you amounts to wiping out of the 
opposition candidates. Only the Rul
ing Party is entitled to set up a candi
date because only the Ruling Party 
can mobilise hundred seconders and 
proposers. That means if your sug
gestion for only one party rule is 
granted then it is ensured that the 
President will be the man of the 
Ruling Party because no other opposi
tion party can mobilise hundred pro
posers and seconders. Or a multi
millionaire can become President who 
has enough money who can purchase 
hundred proposers and seconders, 
purchase MPs and MLAs. That means 
your proposal only means that only 
the Ruling Party will rule and select 
a candidate for President and all the 
oppositions are completely ruled out 
of the picture or a multi-millionaire 
who has enough money who can pur*



chase MPa and fl§cqadeu
and proposers only fee can hav« the 
chance of election- in the background 
of thiŝ  proposal it leads to, further 
dictators!^?.

SHRI JB- P. SII&HA: I will just like 
to remind the hon. Member as he re
ferred to more than oncein this- ques
tion that let ua face the realities. 
What are the realities? The Electoral 
College tor the presidential election 
will be o i  about 4000 voters. If in an 
Electoral College of 4000, a person is 
not able to command the support of 
hundred members, I do not suppose 
he has any chance at all to get elec
ted. And the idea .behind the Bill is 
to keep out persons who just for the 
sake of fun like to get nominated 
without any chance of being fleeted.

SHRI SAMAR MUKHERJEE: Your 
suggestion implies that at . lepst 2.1|2 
times MPs should be proposers be
cause in the existing clause (b) it 
provides 40 as proposers and second
ers. Now 12 MPs are necesssary and if 
it is raised to 2£ times that means 
30 MPs will be necessary to support 
the candidate. If you know that no 
opposition has 30 MPs, so by your 
proposal you are depriving the oppo
sition party from contesting the elec
tion.

MR. CHAIRMAN: Why you are 
pessimist.

SHRI B. P. SINHA: One who has
a chance of getting elected he should 
be nominated.

SHRI SAMAR MUKHERJEE: That 
means if a candidate gets elected only 
he will stand, others not

SHRI B. P. SINHA: My proposal
assumes that a person may be res
pectable enough to command the 
votes of not only one party but of 
several parties put together. They 
may be in the opposition, it may not 
be the Ruling Party.

SHRI SAMAR MUKHERJEE: The
alternative i9 purchasing of the MPs 
and MLAs.

SHftl B. P. SINHA: It if far from 
my suggestion.

SIfRI T. N. SINGH: You seem to 
assume that by and large MLAs and 
MPs rare above corrupt practices. Am
I right#

SHRI B» P. SINHA: Yes.

SHRI T. N. SII^GH: In the Repre
sentation of People Act it is said that 
an MLA and. MP can be unseated for 
corrupt practices. > That the possibi
lity of his being corrupt is assumed 
in the law as it stands today. In the 
whole scheme of things as the Consti- 
tutipn stands today nobody is sup
posed to be above law and therefore, • 
there is provision in the law before 
and even now that even the Presi
dent can be sued for his election.

SHRI B. P. SINHA: There is
equality before the law. With equa
lity I also assume that for certain pur
poses there may be special provisions 
and the presidential election is a very 
very special matter.

SHRI T. N. SINGH: Now under
the ordinary law of the land any per
son, even the highest office of the 
President, is liable to be impeached at 
least in the House and in other cases 
before the court for bribery and cor
rupt practices. Is that not so?

SHRI B. P. SINHA: Well that pro
vision has been made, I suppose, for 
very very special circumstances anc1 
for very rar^ cases.

SHRI T. N. SINGH: So the assum 
ptkm is that even the President can be 
impeached for offences of bribery and 
corruption and, therefore, w h y  should 
an exception be made in this case?

SHRI B. P. SINHA: Well, the hon. 
Member may please remember that 
in thp base of ordinary election to the 
Assembly and Parliament there are 
hundreds of thousands of electors in 
which all types of people are. inducted 
but in the case of th  ̂ presldentjul 
election the electoral college by” and 
large consists of people who are very 
honourable gentlemen. Therefore its 1



I said before the law proc$6ds gn the. 
assumption 'that, by and large, they 
will riot be a party to that. If one 
tit two persons indulge in Any corrupt 
practice, that will not affect the elec
tions either way.

SHRI T N. SINGH: Even though
the President is elected by such a 
select body of persons, he is to be 
amenable" to law for offences of cor
rupt practices. Why such an excep
tion be made in the process of an 
election? .

SHRI B. P. SINHA: One or two
persons may becorme so mean. Some
times, even the highest pei*on may 
become mean. But the possibility of 
one person becoming corrupt is not 
the same thing as the possibility of 
4000 and odd persons becoming cor
rupt or a majority of them becoming 
corrupt.

SHRI T. N. SINGH: Under the
law, the assumption that even an ex
ception should be punished is always 
there. Why should we depart from 
that here?

SHRI B. P. SINHA: Talking of law 
in general, there is a presumption in 
favour of good faith and honesty.

SHRI T. N. SINGH: Now, there
are two different stages, namely, one 
is the filing of the nomination and the 
other is the election petition. The law 
provides for two contingencies. In 
the case of election, there is the elec
tion petition and in the case of nomi
nation, there is the scrutiny and all 
that. The earlier witness who has 
quite a bit of experience as the Chief 
Election Commissioner felt that to 
have a large number of nominations, 
proposers and seconders, may raise 
difficulties when issues regarding the 
identity of a particular proposer or 
seconder and their fraudulent signa
tures are raised. Therefore, he was 
of the view that there should be as 
few as possible proposers and second
ers and nominations. Would you in 
the light of that practical experience 
like to give your views ?

SHRI B. P. SINHA: I do not sup
pose .here is a?7y difficulty about the

identity of Meix&fra of Parliament 
and Members of Legislative Assem
blies.

SHKI T , N. SINGH: About their 
^natures. ( J

m R l B. P. SINHA: I suppose the 
Members of Parliament and Members 
of Legislative Assemblies do use sig
natures almost everyday. It should 
not be difficult to find out whether 
the signatures are genuine or not.

SHRI T. N. SINGH: Under the
law as proposed it will not be possi
ble to raise the issue of a fraudulent 
signature; ot  a particular proposer 
and seconder. , :■

SHRI B. P. SINHA: That stage is 
reached at the time of nomination 
itself.

SHRI T. N. StNGH: A f t a l l ,  to 
prove whether 100 signatures are 
genuine or not wiirtake time.

SHRI B. P. SINHA: I suppose the 
idea is that the Presidential election 
should not be in doubt for any length 
of time. It should be determined as

# quickly as possible.

SHRI T. N. SINGH: It should be 
within the limits of observance of 
certain propriety of behaviour.

SHRI B. P. SINHA: Yes; that is
presumed and the contrary has to be 
proved.

SHRI T. N. SINGH: If the objec
tive is to ‘make matters simple and 
expeditious, let there be not more 
than, say five nominations. Let us not 
say there shall be no election petition* 
We can limit that and make it 
simpler. If that is the objective, why 
not do it in a big way?

'SHRI B. P. SINHA: I will not
object to deleting election petition 
altogether. As it is, I suppose, the 
time may come that that also may get 
deleted.

SHRI T. N. SINGH: I think, your
proposition that you might do away 
with election petition is most astoun-

: i i • . -'J *t-1 ‘
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ding that I have came across upto 
now. Our entire conception of the 
Constitution is that even the Presi
dent is not above law.

SHRI B. P. SINHA: I only suggest 
that the President's election should 
be not left in doubt for any length of 
time. After all, he holds his office 
as the first citizen of the State and we 
should eliminate all possibilities of 
delaying matters relating to his elec
tion.

SHRI T. N. SINGH: As a member 
of the Press Commission, I had oc
casion to come across numerous 
cases of scurrilous propaganda both 
by very responsible persons as well 
as by very leading newspapers. Hie 
Chairman of the Press Commission 
himself was very much concerned 
about this trend in the country. 
Ours is • y*ung democracy. Our ex
perience shows that even Presidential 
elections are not above this scurrilous 
propaganda. May be done by any 
person whatsoever, but it is there. 
Would you like some clause to be 
inserted here which will prevent or 
ban or make it an offence to indulge 
in scurrilous propanganda on the . 
occasion of the Presidential election 
which may benefit a particular person 
whoever may be the beneficiary but 
if he is a beneficiary either directly 
or indirectly of such a scurrilous pro
paganda, he ahould be made punish
able. *

SHRI B. P. SINHA: I am entirely 
in favour of including a provision, if 
there is none, against scurrilous state
ments defaming the character of the 
person involved in the election.

SHRI T. N. SINGH: There is one 
more question. In a young democracy 
there are occasions when there is an 
apparent need for changing the con
stitution from time to time but the 
experience of older democracies 

shows that if time is allowed to

operate, many of the amendments 
which appeared to be necessary on 
account of the judgements of the 
Supreme Court, might be met by 
case law, practice, traditions, conven
tions, etc. Would not ourselves, being 
a young democracy, not have a little 
patience and allow healthy tradition* 
to grow on their own rather than try 
to legislate for every little contin
gency that might arise. I would like 
to have your views as an experienced 
lawyer, an experienced jurist and 
Judge.

SHRI B. P. SINHA: Speaking fox 
myself, I have always thought that 
our Constitution must not be too de
tailed. It makes provision for so 
many things which we should not 
have made provision for. But, as the 
Constitution is there, we have got to 
respect it and give effect to it as best 
as we can.

SHRI T. N. SINGH: I am asking 
the question about frequent amend
ments to the Constitution. Should we 
not allow time, suffer a little—in the 
life of a nation, a few years does not 
matter much—so that healthy conven
tions and traditions grow?

SHRI B. P. SINHA: if we have as 
brief a constitution as the USA has, 
the occasion for amendments would 
be few and far between but as we 
have made provisions and as they are 
very elaborate in every detail, even 
as to the age of retirement of Judges, 
naturally, with the change of times 
and as time passes and as we get more 
experience, we have got to amend the 
Constitution.

SHRI T. N. SINGH: Frequently?

SHRI B. P SINHA: If need be, 
yes. ~

MR. CHAIRMAN: Thank you Mr. 
Sinha.

(The meeting then adjourned to meet 
again at 15.00 hours')
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(The Committee re-atsembled at 

15.00 hours)

m . Shri H. V. Kamath, Ex»M.F.

(The witness was called in and he 
took his seat)

MR. CHAIRMAN: You have Been, 
Mr. Kamath, direction 58. I need not 
repeat it agaih. You have got Amend
ing Bill. 1 hope you have gone 
through it. The Committee will be 
glad to hear your point of view. You 
are an experienced public man aa well 
as an ex^M.P.

SHRI HARI VISHNU KAMATH: At 
the outset I would like to thank the 
Committee for inviting me and thus 
affording me an opportunity for ex
pressing my views ota this important 
Bill. I am interested in this Bill from 
various points of view.

I was a Member of the Provisional 
Parliament which in March 1952 en
acted the principal Act. I was also on 
the Select Committee which was cons
tituted with regard to that Bill. 
The Committee presented the Report 
and the report was adopted by the 
Provisional Parliament in March, 1952. 
I would like to say iVi that connection 
that when the report on that Bill was 
presented to the provisional Parlia
ment, the then Minister Incharge 
Dr. Katju—Minister for ' Home and 
T.aw welcomed the report. He was 
enthusiastic about the report. I would 
like to quote briefly what he said on 
that occasion. I am not reading his 
whole speech; but otaly a part thereof. 
Dr. Katju said, “It is a matter of 
great personal gratification to me that 
the Select Committee has been able 
to present an unanimous report; and 
as a result of its labours, the proce
dure has been very much simplified." 
Barring a couple of amendments, the 
report of the Select Committee was 
adopted; and the amendments that 
were made also tended to make the 
bill more stringent, which was all to 
the good. Since then we have had

four elections to the office of the Pre
sident; and thia principal Act ha» 
been in force since 19B2, and it waa 
not thought necessary to amend it till 
now. The impression has, therefore,, 
gone rOtihd unfortunately that some
thing must have happened at the last 
election held in 1969, which has pro
voked the introduction of this bill in 
the Parliament. You will kindly per
mit me to make a few observations- 
on what happened during that elec
tion. According to my humble judge
ment, in all humility, but with all 
earnestness, I would say that that 
election was a very unpleasant ex
perience. It was the only election of 
its kind so far, in more ways than one. 
Such thing did not happen in atoy one 
of the elections held in 1952, 1957, 
1962 or in 1967. In 1967, there 
was a little activity, which was per
haps not quite desirable; but not to 
the extent, nor of the same magnitude 
as was witnessed in 1969. Some o f 
the actions dotae in connection with 
that election were of such a low order, 
that even in elections to Parliament 
and State legislatures, I am not sure 
whether such actions were commit
ted. I am not talking in the air; but 
I depend for support, on the observa
tions made by the Supreme Court in 
their very elaborate judgement of 
1970, in connection with the election 
which brought Mr. V. V. Giri to the 
Presidentship of the Indien Union. 
The Supreme Court, in which the 
power is vested under the Constitution 
to decide election disputes pertaintoer 
to the Presidential and Vice-Presi
dential election, entertained the elec
tion petitions filed by the requisite 
number of electors and, after a hear
ing which lasted several months, they 
delivered judgement, sometime? in 
1970, But the strictures they dars
ed—I will hot say they made obser
vations—are most relevant +o t*>e 
desirability of this bill. Because, 
aDart from certain procedural matters 
which have been sought to be made 
nrlte cIprt in this bill, the crux of the 
bill and its most essential provisions 
are two-fold: number one is the pro
visions relating to nomination of the
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candidate tot anA ViSP?
presidentship; “ ‘d two, j*
about the attempt that >  being made 
‘Via this bill to delete the provision in 
the principal. Act relating to bribery 
and undue influence. I will wane to 
that last, because that is the most 
obnoxious part of this black MU. I 
j»m sorry to use this term.

M R . C H A IR M A N : It w ou ld  be
better if  y o u  coniine you rse lf to  the 
jjill, w hether it  is b la ck  or  w hite.

SHRI HARI VISHNU KAMATH: I 
would say it is colourless, ‘neither 
black nor white. It has not been 
■passed by Parliament yet. I hope 
Parliament Will not pass it as it is 
With your permission, I would read 
out some relevant extracts from the 
judgement of the Supreme Court on 
the election petition filed in r?fiar<* 
the Presidential election ol 1 W  
There were 3 separate judgements. 
A. five-judge betoch was constituted; 
and there were three separate judge-

rfz, «» ">WJludS Sof Mr Justice Sikri, Mr. Justice 
Shelat and Mr. Justice Vaidyahngam; 
and then the separate judgementof 
Mr. Justice Bhargava and another on 
by Mr. Justice Mitter. While the 
petition was dismissed ultimately, tie 
observations made by them go t 
root of the matter, which is the
subject-matter of this bill. The most 
important fact which was J scU®®** 
n the judgment of the Supreme 

Court, was the charge of u'ndue in
fluence. which is n o w  sought to be 
removed altogether from this biU, an 
all the judges, except perhaps Mr. 
Justice Bhargava held that there 
undue influence and there ™  
adequate enough to show that it was 
so. The only missing link under the 
Act was that either the connivance of 
the candidate had to be proved or if 
that was not proved that tne 
result of the election materially 
effected had to be proved. Neither 
had been proved and so the 
petition was dismissed. I will read

one or two paragraphs from the 
Judgm^pt- of th« Learned fudges fit 
the Supreme Court. The three Judges 
in their judgment referred to a pam
phlet which haid been distributed by 
some persons against one of the can
didate for the presidential office, 
Mr. Sanjiva Reddy and very strong 
strictures have been passed by three 
judges on these activities. The three 
judges ito their judgment observed: 
"A  series of anonymous attempts in a 
country like ours would have as much, 
if not more, effect as one open power
ful attempt. It would be dangerous 
to provide a sanctuary to anonymous 
^tempts. On the facts of this case, 
can we say that the distribution in the 
Central Hall is the same thing as 
anonymous publication? If a mem
ber of Parliament distributes a pam
phlet, is he not identifying himself 
with it unless he expressly disasso
ciates himself from the pamphlet? It 
seems to us that the distribution in 
the Central Hall by members of Par
liament has the same effect as if they 
had endorsed the pamphlet in writing, 
we are. accordingly of the opinion that 
distribution of the pamphlet by post 
as also distribution in the Central 
Hall constituted an attempt to inter
fere with the free exercise of the 
right to vote within Section 18 of the 
Act." That is to say undue influence 
was exercised by these means in this 
case. Then I come to the same judg
ment para 34: “We may here com
pare the provision of Section 18(1) (a) 
and Section 18(1) (b )(i). read with 
Section 18(2) with Section 123 of the 
Representation of the People Act 1951. 
This section lays down corrupt prac
tices for the purposes of that Act 
which include undue influence upon 
proof of which an election has to be 
set aside.” With those provisions un
due influence and bribery will remain. 
I will now continue; “Though undue 
influence for purposes of that Act has 
the same meaning as in the present 
Act, that section does hot go as far as 
Section 18 of the present Act so as to 
provide that even if it .is committed 
by a third party, that is to say. not an 
election agent nor a person wit It Ihe
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consent of the returned candidate, the 
election would still be declared to be 
void/ provided of course that ft has 
been materially aflWcted by such uto* 
due influence. From the feat
both these Acts were enacted by the 
same Legislature and Act 31 of 1952, 
was passed after the Representation of 
the People Act was passed, it to dear 
that Parliament deliberately made 
Section 18 stricter than the Represen
tation of the People Act firstly by 
using the words "connivance of the 
returned candidate” instead of the 
words “’his consent”, and secondly, by 
including undue influence committed 
even by a stranger, having nothing to 
do with the returned candidate, as a 
ground for declaring the election to 
be void, the only condition in respect 
of such an act being that it should 
have ^materially affected the election. 
The object of doing so is obvitms, 
namely, that Parliament wanted to 
ensure that in respect of an election 
for the highest office in the realm the 
election should be completely free 
from any improper influence emanat
ing even from a third party With 
whom the returned candidate had no 
connection and without any conniv
ance on his part. The only limita
tion is that in such a case it has to 
be established that the election was 
materially affected” Then towards 
the close of the judgment the three 
judge*? have remarked that a number 
of witnesses have not told the whole 
truth. Very severe stricture upon the 
witnesses. I will read one paragraph 
from Mr. Justice Mitter’s judgment

It comes towards the close of his 
Judgement, on p. 239:

‘The litigation was not one of an 
ordinary type and it was conducted 
with great zeal on either side. It 
has divulged a sad lack of reponsibi- 
lity and uprightness in the elected 
representatives of the people figur
ing either as witnesses for the 
petitioners or as witnesses for the 
respondent. In a case like this 
where both sides are responsible for 
putting into the witness box a large 
number of persons who deliberately 
jrave evidence which was not true"—

a most damning statement, it is un
fortunate ‘deliberately gave evidence 
wftiicfe was ndt true ~

course is not to 
award costs even to the successful 
party1’.

Before I close this part of my evi
dence, 1 would like to refer to two or 
three paragraphs in the majority 
judgement also which have got a bear
ing upon the subject matter of this 
Bill—-that is the judgement of Sarva- 
shri Sikri, Shelat and Valdyalingam, 
pp.72|73, para 113. I am not going to 
read the whole of it,, but only the 
opening sentence:

“Shri Kanwar Lai Gupta, MP P. 
W, ll„ wrote a letter ext. P. 7 on 
August 14, 1969, to the Chief Elec
tion Commissioner. It is urged that 
the first Para of the letter qlearly 

. indicates the distribution in the 
Central Hall”.

I shan’t waste the time of this Com
mittee by reading the whole para, 
graph, but towards the end of the 
paragraph, on page 73, there is a very 
enlightening piece of observation 
which merits reading:

“In our opinion, this letter which 
is contemporaneous strongly cor
roborates the story told by the 
petitioner's witnesses that some 
persons alleged to be the suppor
ters of the Prime Minister were 
distributing the pamphlet in a way 
other than post” ___

that is exercise of undue influence-----
“Reading the letter as a whole, 

we would interpret the words ‘active* 
in it* as active in the distribution 
because the sentence in which it 
occurs follows immediately the sen
tence “These pamphlets are being' 
distributed by the supporters of the 
Prime Minister” .

Then kindly turn to the bottom o f  
p. 206:

“The pamphletin this case plumbr 
the depths of filth and meaimes* 
seldom reached” —
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this is Justice Mitt^r’a judgement—

“It was not a mere attempt to 
dub Shri Sanjeeva Reddy as a man 
generally devoid of good principles. 
It accused him of conduct wholly 
unbefitting a gentleman, not to speak 
of a person who aspired for elec
tion to the high office of the Presi
dent of India and charged him with 
acts of misdemeanour towards mem
bers of the other sex giving instan
ces, and in most cases mentioning 
the occasions at which he is said 
to have committed the indecent acts 
imputed to him. It was calculated 
lo  engender strong prejudice in the 
minds of electors against Sanjeeva 
Reddy both in his personal capacity 
and as being the nominee of a 
group of persons described as usur
pers of power in the Congress Par
ty. It is difficult to find suitable 
words’' ___

this is very interesting—

“to condemn the making and pub
lication of such a vile pamphlet in 
an election to the highest office in 
the land and it is certainly a great 
pity” ---- ..

please mark the words—
“that the authors thereof’—

of tu.e pamphlet—

“have not been tracked or suitab
ly dealt with"

One more paragraph I would like 
to read: it is on page 216, para 319:

“Although the pamphlet on the 
face of it was anonymous, there are 
certain indications in it to show its 
probable origin. The document 
purports to be addressed to ‘fellow 
Congress Members of Parliament 
and the Vidhan Sabhas* by ‘Congr.ess 
Workers Committee to combat the 
Syndicate* and bears the date 9th 
August”—

.a historic date in our struggle for in
dependence, as you are well aware. I 
won’t read the rest of it. I hope you, 
Chairman Saheb, and the other hon.

members will have enough time to 
read the entire paragraph. It is in
teresting to read the entire paragraph 
and I hope you will kindly find time 
to read it at your leisure.

T1 'ast one is at page 219, para 
322:

“At or about this time, there was 
frequent reference in the daily 
newspapers to a group in the Con
gress dubbed as syndicate and an
other group described as Young 
Turks”—

who are still active, I think—

“who were in open rebellion 
against the syndicate. The pamph
let shows that the authors thereof 
were of the view that the Prime 
Minister was attempting to give 
what according to them was a cor
rect lead to the country and that 
she was sought to be thwarted by 
the members of the syndicate. So 
much so that the latter were said 
to have entered into a conspiracy 
to oust the Prime Minister from 
her position and set up a coalition 
government. This is sought to be 
supported by writting ascribed to 
Smt. Tarkeshwari Sinha as openly 
threatening the defeat of the Prime 
Minister by the syndicate”—

This is the relevant portion:
“There are thus strong indications 

in the pamphlet to show where it 
could have come from and who 
were interested in the defeat of Shri 
Sanjeeva Reddy and the motive be
hind this move. It has come out in 
the evidence of a number of persons 
examined on behalf of the respon
dent some of whom admitted them
selves to have been described in 
the press as Young Turks, that their 
views about the management of the 
affairs of the Congress Party by 
some senior members of it des
cribed as syndicate was similar to 
that expressed in the pamphlet. . .  ’*

That is all I would like to read from 
the Supreme Court judgment.
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Now, with your permission. I 

would like to make a few more gene
ral observations in regard to this Bill. 
As I said earlier, this Bill has come 
in the wake of that election of 1960 
and, particularly, so after the stric
tures passed the Supreme Court 
in their judgment. Therefore, the 
motives of the Government have be
come suspect in the eyes of the people 
with regard to the genesis and the 
provocation for this Bill. It is Just 
because the Supreme Court made 
those strictures with regard to undue 
influence particularly. Fortunately, 
there was no allegation of “bribery" 
or, in a way, it could not be proved. 
But the Supreme Court did hold that 
there was undue influence.

What does the Statement of Objects 
and Reasons say? It took my breath 
away when I read:

“ (4) The ground relating to the 
offence of bribery or undue in
fluence for challenging an election 
to the office of President or Vice
President should be omitted alto
gether."

This is a bald, bare, statement with
out assigning any reason or even any 
plausible reason. I have not had any 
access to any secret document except 
once only in regard to CBl Report on 
Orissa affairs some years ago. About 
the Election Commissioner's Report, 
whether that Report has made this 
recommendation or not, I am not 
aware. Whether it did give or did 
not give reason for this omission is 
nowhere stated.

Look even at the opening paragraph 
of the Statement of Objects and Rea
sons. I am sorry to say that the open
ing paragraph of the Statement of 
Objects and Reasons has been put 
before Parliament in a very light
hearted manner—J am using the word 
“light-hearted” that finds a place in 
this paragraph. After all, the Sup
reme Court judgment is a very im
portant judgment and I may even

say it is a historic judgment. Please 
read the second sentence of the open
ing paragraph. It says:

“Another matter which is of 
equal, if not greater, concern is the 
light-hearted manner in which per
sons resort to a court of law___

SHRI K. P. UNNIKRISHNAN: Is
the witness giving evidence before 
the Committee or making a political 
speech here?

SHRI HARI VISHNU KAMATH: If 
the Chairman says it is irrelevant,
I will stop.

SHRI PILOO MODY: He is mak
ing a very fair comment.

MR. CHAIRMAN: You have suf
ficiently dealt with that point. You 
go on.

SHRI HARI VISHNU KAMATH: 
This is the Bill before us. The State
ment of Objects and Reasons is a 
part of the Bill. It says:

“Another matter which is of 
equal, if not greater, concern is the 
light-hearted manner in which per
sons resort to a court of law for 
challenging the election to the office 
of the Head of the State."

Nobody will say that it was chal
lenged in a light-hearted manner. 
The Supreme Court did hold there 
had been undue influence, that it had 
been exercised but only the link with 
the candidate was missing.

I venture to submit that you, Sir, 
and your colleagues will agree that 
elections, whether to the office of 
President or Vice-President, whether 
to Parliament or to State Legislatures, 
should be pure, free and fair and that 
the purity of elections is something 
which goes to the root of the matter in 
every election. So much so that even 
the United State which in some 
quarters is dubbed as reactionary and 
un-progressive and all that, has en
acted a law recently with regard to 
this. I shall come to that later. 
Now, the Bill before the Committee 
could be looked at from three dif
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ferent angles, can be examined from 
three different aspects. One is the 
proce0ur*J< metier- About that, I 
think it Js goo# that so many things 
have been clarifies!. I find myself fr^t 
to say that the election petition that 
I filed after having contested unsuc
cessfully the election to Vice-Presi
dentship in 1969 has perhaps led to 
some procedural clarifications. I 
would not dwell on that and waste 
your time.

I would now come to the crux of the 
matter. In the Bill one of the main 
provisions is the nomination, the nomi
nation of candidates for these two hig
hest offices in the land. I will deal 
with that first.

I would invite your attention to 
clause 5(a). Any person may be no
minated as a candidate for election 
to the office of Pteteddenlt or Vitoe- 
President if he is qualified to be elect
ed to that office under the Constitu
tion. What does the Constitution 
•ay? Art. 58 of the Constitution 
•ays:

“No person shall be eligible for 
election as President unless he—

(a) is a citizen of India,
(b) has completed the age of 

thirty-five years, and

(c) is qualified for election as a 
member of the House of the People.”

Then, of course it is a bar to a holder 
of an office of profit. But I read this 
out deliberately because 58(c) has a 
very important bearing on this Bill. 
Please mark the words:

“is qualified for election as a 
member of the House of the 
People.”

Now, under the Rp Act of 1951, a 
person who has committed any of the 
corrupt practices, among ~ which are 
Included bribery and undue influence 
!n the course of election to the House 
of People, he will be debarred for six 
years from contesting election to the 
Parliament But look at what this

Bill seeks to do now. I hope I am not 
putting it into reductio ad absurdum. 
That is what I feed itw ill  lead io. 
the oonstitutlonal provision read 
with the provisions in the Bill. A  
person who i* a candidate for presi
dentship or Vice-Presidentshjp, if he 
commits the offence of bribery or un
due influence, he will £0 scotfree be. 
cause his election cannot be challeng
ed on those grounds, but a person who 
is a candidate for the Lok Sabha or 
seeks to be a candidate for the Lok 
Sabha or for Presidentship or Vice
Presidentship would be debarred from 
contesting the election if he has been 
previously found guilty of corrupt 
practice or has been convicted. This is 
a thoroughly irreconcilable position 
and I see no way for this august 
committee or august House of re
conciling these contradictions and in
consistencies. As a mater of fact, 
after, what happened in 1969, I 
would even go so far as to say that 
a candidate in a Presidential election 
or Vice-Presidential election, if he 
is found g u i l t y  of having committed 
the offence of bribery or undue in
fluence within the meaning of Sec. 
171(c) of the Indian Penal Code, 
should be debarred also from con
testing any election to the office of 
Presidentship or Vice-Presidentship 
for six years. The same bar should 
operate in his case also as in elec
tions to Parliament and State Legis
latures.

Will you permit me to come to 
clause 5(b) (i) A which seeks to pro
vide that unlike in the principal Act, 
there should be 20 electors as pro
posers and 20 as seconders for the 
Presidential candidate; and for the 
Vice-Presidentship, there should be 
five electors as proposers and five as 
seconders. I am inclined to believe 
that this will be an unreasonable 
curb, an unreasonable restriction on. 
the right of an Indian citizen, other
wise qualified to context the highest 
office in the land. I am reminded o f 
what Mahatma Gandhi, wrote—
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I suppose it was sometime in 1947
48 to the effect that he would regard 
Indian democracy as having fulfilled 
itself if the poorest Harijan woman, 
otherwise qualified, could be elected 
to the highest office of Presidentship 
of India. That was his observation. 
I leave it at that. This has a bearing 
on the second provision also regard
ing security.

MR. CHAIRMAN: We have also
called another witness. Mr. Kamath 
will take some more time because he 
has yet to develop his argument. Then 
we have to ask questions. May I in
quire of him if we can postpone, will 
it be possible for him to appear before 
the committee after some time?

SHRI HARI VISHNU KAMATH: I 
will be at your service after February 
18th.

Also I am here till 25th January.
MR. CHAIRMAN: By Saturday

we will tell you about the exact date 
when we may request you to appear 
before the Committee.

(The witness then withdrew).

IV. Shri N. S. Dass Bahl, Advocate,
Supreme Court, Delhi.

(The witness was called in and 
he took his seat)

MR. CHAIRMAN: Mr. Dass, we
welcome you. You must have read 
direction 58 and you have signed it 
also after reading it. You have also 
submitted the Memorandum. The 
Committee would be glad to hear your 
point of view on the proposed amend
ing bill that is before the Select 
Committee and afterwards the Mem
bers can put the questions.

SHRI N. S. DASS BAHL: I may
first express my opinion regarding 
omission of the provisions relating to 
the undue influence and bribery.

Hon’ble memebrs are aware that in 
the existing Act there is a provision if 
bribery or undue influence has been

committed by the candidate, then the 
election is liable to foe set aside. Now 
it has been proposed that these pro
visions may be omitted. I can under
stand the background. There is one 
sentence—‘light hearted manner in 
which petitions are made’. Perhaps 
that may be the reason. I quite un
derstand because of the position of 
the President who is the Head of the 
State, there should be some sort of
?™.tectl°n’ but you will all agree 
that nobody is above the rule of law. 
There is a corresponding provision in 
Section 123 of the Representation of 
the People Act, I feel there is n o t 
ing to fear about these allegations 
even if they are levelled against the 
President. I hope some of the Mem
bers must have gone through the 
judgement of the Supreme Court in 
this very election and both these al
legations against the President have 
not been proved. If these are omitt
ed these will be hit by Article 14 
and 19(a) of the Constitution which 
enjoins the Freedom of Expression of 
Speech. I can understand that things 
will not go wrong but in a democracy 
there is a duly elected body and the 
President is also elected by the Par
liament. In my humble opinion those 
provisions may continue as they were 
before.

I may read out passage from the 
judgement itself which I have just 
copied. It is at para 38, AIR 1970 
Supreme Court, Page 2111:

‘From the fact that both these acts 
were enacted by the same legislature 
—in ACT No. 3 of 1952 after Repre
sentation of Peoples Act was passed, 
it is clear that Parliament deliberate
ly made Section 18 stricter than R.P. 
Act partly by using the words ‘con
nivance of the returned candidate’ 
instead of the word ‘his assent’ and 
secondly by including undue influence 
by stranger having nothing to do with 
returned candidate as a ground for 
declaring the election as void’.

If we compare both the Sections 
even in the case of the President and

,1799 LS— 5.
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Vice-President anybody can make al
legations. This has been made more 
stricter. If an agent of the elected 
candidate has violated Section 123, 
it may be held invalid provided that 
it must affect materially. I f  you are 
interested to know the corresponding 
provision of the United States of 
America, a Democracy, I may be al
lowed to read certain provisions of 
the Act. There even in the case of 
the election of the President and Vice
President such like allegations can be 
made after the election. It is “Fede- 
rai Corrupt Practices Act 25 as 

' amended.”

“POLITICAL CONTRIBUTIONS 
AND EXPENDITURES BY NATION
AL BANKS, CORPORATIONS, AND 
LABOUR ORGANISATIONS; PENAL
TY. It is % unlawful for any national 
bank, or any corporation organized by 
authdrity of any law of Congress, to 
make a contribution or expenditure in 
connection with any election to any 
political, office, or in connection with 
any primary election or political con
vention or caucus held to select can
didates for any political office, 
or for any corporation whatever, or 
any labour organization to make a 
contribution or expenditure in con
nection with any election at which 
Presidential and Vice-Presidential 
electors or a Senator or Representa
tive in, or a Delegate or Resident Com
missioner to Congress are to be voted 
for, o f in connection with any primary 
election or political convention or 
caucus held to select candidates for 
any of the foregoing offices, or for any 
candidate, political committee, or 
other person to accept or receive any 
contribution prohibited by this section. 
Every Corporation or labour organiza
tion which makes any contribution or 
expenditure in violation of this section 
shall be fined not more than $ 5,000; 
and every officer or director cf any 
corporation, or officer of any labour 
organisation, who consents to any con
tribution or expenditure by the corpo
ration or labour organisation, as the 
case may be, an<j any person who ac

cepts or receives any contribution in  
violation of this section, shall be fined 
not more than $ 1,000 or imprisoned 
not more than one year, or both; and 
if the violation was wilful, shall be 
lined not more than $ 10,000 or impri
soned not more than two years or 
both. For tbe purposes of this section 
“labour organization’* means any orga
nization of any kind, or any agency or 
employee representation committee or 
plan, in which employees participate 
and which exists for the purpose, in 
whole or in part, of dealing with em
ployers concerning grievances, labour 
disputes, wages, rates of pay, hours of 
employment or conditions of work/

In my humble opinion these provi
sions may continue.

MR. CHAIRMAN: It is only for
purposes of contribution.

SHRI N. S. DASS BAHL: It is an -1 
offence. If we analyse bribery and 
undue influence this will come to the 
same. My submission is that these 
provisions may continue. After all 
Freedom of Expression should be there 
for every citizen. As I have already 
submitted nobody is above the rule of 
law. It i6 in public interest that these 
provisions should continue.

SHRi T. N. SINGH: We have gone 
through your Memorandum and we '■ 
have heard you. I wiU take two ques
tions—one relates to nominations. They 
are procedural, nominations and the 
election petition. I need not say any
thing on the procedure. Let us take 
nomination. The nomination provision 
now stipulates that there should be 
in all 40—12 Members cf Parliament,
24 of Legislatures and 4 another. I 
think you are in favour of the provi
sion as it exists to-day. Supposing we 
assume that there is force in the state
ment that there have been frivolous 
applications, how do you meet that 
point by saying that the restrictive 
clauses now suggested, are not correct? 
There have been frivolous applications, 
petitions and nominations; and there
fore, we must curb them. What do 
you suggest in place of this; as a mea- , 
sure to curb them? (
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SHRI N. S. DASS BAHL: At 1he 
end of my memo., I have submitted 
that there should be two more provi
sions in the amending bill, (i) that 
when the elections to these two offices 
are set aside, they shall be disqualified. 
In case the election is declared valid, 
petitioners should be made to pay spe
cial damages.

SHRI T. N. SINGH: I might agree 
with you in regard to the first alter
native. Secondly, we have seen in 
Mr. Giri’s case, the judges allowed no 
costs—rlglhtly, according to me^-be
cause the petitioner had a very strong 
and reasonable case. Therefore, the 
provision that you suggest will pre
vent the Supreme Court from taking 
a similar view in future. Why do you 
want to prevent this?

SHRI N. S. DASS BAHL: It should 
be in the Act itself; and we should let 
the court decide. The cost is always a 
matter to be decided fn the discretion 
of the court. There is no need for a 
fresh suit to recover the damage. Tlhe 
Supreme Court can grant complete 
relief in any cause under Article 142 
of the Constitution of India.

SHRI T. N. SINGH; Supposing one 
were to suggest that any man who 
does not get even 5 per cent votes, 
shall be debarred for the next years, 
would it not be better than any am
endment suggested?

SHRI N. S. DASS BAHL: I am
afraid that the right to stand for elec
tion will then be violated. You will 
agree that the percentage of educated 
persons in our country has not increas
ed greatly. Since we continue to be 
uneducated people, we should not have 
such provision.

SHRI T. N. SINGH: Every person
has a right to get himself nominated, 
provided he fulfils all the other condi
tions. Now, I will take you to the 
election process and clauses on elec
tion. I agree with you that the omis
sion of the provision on bribery, cor
ruption and unfair practices, should be 

n restored. Don’t you think that, when 
this provision has already found a

place, its omission now would give an 
impression that we are in favour of 
the prevalence of undue influence*?

SHRI N. S. DASS BAHL: That
might give a licence.

SHRI T. N. SINGH: In regard to 
undue influences, one of the witnesses 
who came before us, said that this 
term is rather difficult to define; and 
the IPC provisions on this question 
should be referred to the Law Com
mission and modified in certain ways. 
If the Law Commission’s recommenda
tions are accepted, which unfortunate
ly are not, in the amending bill, don’t 

 ̂ you think that will, in a way, meet 
" some of the points of the proponents 

of what is called indiscriminate filing 
of nominations? The Law Commis
sion says that undue influence—I do 
not remember the exact phraseology 
Mr. Sundaram used—can the Law 
Minister re-state the position? If not, 
we can hold this Question over to a 
later time. The third stage is that of 
the petitions; and I am saying that we 
both agree that the corrupt practices 
clause should be restored. But 
there are other provisions also. In 
the eyes of the law, the President en
joys no different status as against an 
ordinary citizen. In the old lawf sup
posing I am a Member of Parliament 
and I get disqualified: yet I can seek 
election to the President’s officc next 
time.

SHRl N. S. DASS BAHL: 1$ it so? 
It should not be so.

SHRI T. N. SINGH: I w i l l  p u t  it
t o  y o u  th is  way. You a g r e e  w it h  m e  
that s u c h  a d is q u a li f ic a t io n  s h o u ld  be 
one of the g r o u n d s  f o r  d is q u a l i fy in g  
a p e r s o n  in  t h e  P r e s id e n t ia l  election.

There are certain other provisions 
in the R.P. Act which do not 
apply to the President. The con
tention is that in the case of a 
person seeking election as a Member 
of Parliament there are many more 
restrictions upon him than the Presi
dent. When tfie Act was passed in 
1952 it was felt that the President 
election was on a different footing. He
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is a tint citizen of the country and it 
should be made simple yet provide 
against corrupt practices etc. Now 
keeping in view this objective in what 
way could you suggest certain impor
tant provisions of the R.P. Act to be 
incorporated in the proposed Bill?

SHRI N. S. DASS BAHL: I shall
have to make a further study. So far 
as this provision in the Bill is concern
ed, I suggest this may be added at the 
end of section 5-A of the proposed Bill 
—‘provided the candidate has not been 
disqualified in any of the previous 
elections and the disqualification does 
not subsist.’ This is what I am sug
gesting. After all, under the Constitu
tion any person may be nominated as 
a candidate for election to the office 
of President or Vice-President. This 
could be provided in the Act.

SHRi T. N. SINGH: About scurril
ous propaganda the Justice was strong
ly of the opinion both in private talk 
as well as in the report itself that 
something must be done under the ex
isting provisions. I personally think, 
though the judgment also refers, that 
something has to be done to prevent 
scurrilous propaganda at that time.

SHRI N. S. DASS BAHL: One I
have submitted and the second is so 
far as the prevention of this propa
ganda is concerned, I am afraid again 
the Court says that publication is not 
prohibited. So, to prevent anybody 
from publication, I am afraid, will be 
not conducive in a democracy.

SHRI T. N. SINGH: Law against
scurrilous writing, we can recommend. 
While saying under this particular 
Bill the law of scurrilous writing 
should be further strengthened. 
Now another thing. In the case of 
Members of Parliament and others 
an eminent witness was of the view 
that once we have come across the 
people we do not attract the discri
minatory provision of article 14 of 
the Constitution. What do you say 
about that?

SHRI N. S. DASS BAHL: The
first reaction may be this because 
what is the law today ‘equality among
equals*. I can understand the argu

ment. I was also thinking that this 
question might be put to me here 
by the Members of Parliament that 
this is a different election under the 
different Act. Here is the election of 
the President and Vice-President but 
the genesis of the election is the 
‘Election’ . Here more moral standards 
are required to be observed. As we 
go higher and higher the public ex
pects us to be more scrupulous, more 
honest. I am of the opinion that since 
genesis of the election is the Election, 
it will be obviously discriminatory and 
then I have Article 19(a) of the Con
stitution—pertaining to freedom of 
speech. In the American Constitution 
section 4 provides that even the Pre
sident and Vice-President shall be 
removed from office on charges of cor. 
ruption or conviction or bribery or 
other high crimes. When we profess 
to be democratic we have to observe 
democratic principles. So the norms 
of democracy require that nobody 
should be above law. My basic argu
ment is that nobody should be above 
law.

SHRI NITIRAJ SINGH CHAU- 
DHARY: To supplement your ques
tion, you said that genesis of the elec. 
tion is the Election and there should 
be the identical provision otherwise 
this is discrimination. If this is so, 
there are so many elections—Pancha- 
yat election, Rajya Sabha election, Lok 
Sabha election etc. For' Lok Sabha 
election the age is 25 and for Rajya 
Sabha the age is 30. Will you call it 
a discrimination?

SHRI N. S. DASS BAHL: This
age is already provided in the Consti
tution, ao it is not discriminatory.

SHRI T. N. SINGH: In the case of
the presidential election, the Consti
tution envisages that every citizen 
above 25 should have the right to 
seek election. Gandhiji also felt that 
even a Harijan should have this right. 
Except for this restriction, there is 
none else. Supposing in an amending 
measures we bring forward we start 
putting curbs and restrictions, will it 
not go against the intentions of the 
framers of the Constitution? I am ,  ̂
referring to restrictions in regard to t 
bribery and undue influence and so
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many other things. Do you agree 
with me?

SHRI N. S. DASS BAHL: Yes, I 
have already said that any provision 
which violates the Constitution will 
naturally be hit by the relevant Arti. 
cle.

SHRI T. N. SINGH: It has been sug
gested by some witnesses that as the 
MPs and MLAS who are the voters in 
this case, they are representatives of 
the people, we should assume that 
they will be above board and no pro
vision regarding corrupt practice, im
personation etc. is at all required 
here. What do you say?

SHRI N. S. DASS BAHL: I can
understand the psychology of hon. 
members. Let us also not lose faith in 
the integrity of the common man in 
the street. I had expected this ques
tion. Objectively speaking, I quite 
agree. I have nothing to comment. 
We have to repose faith in the elected 
representatives of the people and we 
will have to honour their activities.

MR. CHAIRMAN: According to
witness, we should have faith in the 
common man and in his elected re
presentatives

SHRI N. S. DASS BAHL: Life is 
a game of faith. As long as faith is 
there, nothing can daunt us.

SHRI T. N. SINGH: It has been
said that we have been changing our 
laws and even the Constitution too 
often and we are not giving a fair 
trial to the laws enacted. Would you 
not think that this constant change, 
whether it is in the Constitution or 
election law, need not be there and 
We should allow the forces of demo
cracy and time to adjust things pro
perly?

SHRI N. S. DASS BAHL: Change
is the law of life. There is a couplet:

| f*7cT % 5f I
tt*  ^PT7 | if II

It means: It is very difficult to be
stationary in life. Only change is per. 
manentf.

SHRI T. N. SINGH: We should
not be rigid. Change will come of its 
own. Why should we try to impose it 
from above?

MR. CHAIRMAN; He has ans
wered.

SHRI NITIRAJ SINGH CHAU- 
DHARY: You also said that art.
19(1) (a) will be attracted. How?

SHRI N. S. DASS BAHL: Excuse 
me for being frank. Suppose some
body has information about some un
toward incident that has happened 
during the election. How will be ex
press it? This is the only channel— 
filing an election petition.

SHRI NITIRAJ SINGH CHAU- 
DHARY: We are not stopping his ex. 
pression.

SHRI N. S. DASS BAHL: You are 
definitely, so far as these allegations 
go. Kindly direct your attention to 
these two allegations.

SHRI NITIRAJ SINGH CHAU- 
DHARY: He said it without explain,
ing it. Hence my question. The Attor
ney General is coming. This question 
would be put to him.

SHRI N. S. DASS BAHL: It amoun. 
ts to obstruction.

«rV smT* *flT

sftT *PTT̂
5ft smr sqrf 
fafs^T | ?

sft ^*0 ^

■aft tsnrRTwt 5WT3<
JTf f  fa SRT SPT7 ̂  TSfft f

% W  3*FT ?>TT
fa zptZ Jf arr ff% flff̂  ^  fa
ipTT »ft 5fa t̂’TT fa Iff faWRT VT

“fan*
sre?” ft, ^  % wrr fff*Ttf f[ ?
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into ?f?r: iff i

WWW: sftT *ff
“finffiTrstst,
firr«r |  i s trc  ^ tit*  <tt w  «rr 
#̂ ftj%7T5T ?fr Vf£ % ft f> *TC*TT $ I

MR. CHAIRMAN: What he means
is that the person holding the highest 
office in the country should be above 
board. If there is any doubt, there 
should be some ways and means to 
clear it.

SHRI N. S. DASS BAHL: Article
71 provides so. It should be so. Here, 
I may be permitted to recite a Persian 
couplet, meaning thereby ‘Those
whose accounts are clear should not 
be afraid of auditors”

}! *! lJb i*5) Jj

•7  ¥

*tt % 7rn srf?r 5^ 
% w -

sft srni? Pt**: tTSf: 5TT? ^
f  % "VTSTn” sftT

"sjmot % «tt̂ ir
®rr '̂T-Tr̂ ’Tfa % R̂r̂r if 

*rtf ?**mt Riff ?r> ars tff ft
fTfr̂T t fa ’Tifgpriif? * *r*srff % ŝrrar 
% 3T3FST1T *>T tr^WTTf % *TTWf % 
^TT*% «*3FST Jf ift 5Tf W *T 325 
| fa<T?T *  aptf SW m t $T I

SHRI N. S. DASS BAHL; That is 
my apprehension. This may even am. 
ount to discrimination. This may be
come a debatable issue in public.

«ft m xtfl swt*
iprt^r if «rrc> *rr % srftJr «ft 
v?n i

' SHRI N. S. DASS BAHL: The nrie 
of law must be enforced.

, Ht s m f W *  t«P
*ft T?T | I

You say, “There is a condition in 
clause 6 that the election petition 
should be presented by at least 40 

persons and that is discriminatory.”
SHRI N. S. DASS BAHL: It may

be held discriminatory.

«ft tot*  utwt :

fa% eff’’ fo*r%?nj?t»rr i w tspft^

SHRI N. S. DASS BAHL: It may 
be held discriminatory. What I want 
to submit is, if the election of Mem
bers of Parliament and Legislatures is 
challenged, there is no such condi
tion that 40 persons should be there. 
It may be held discriminatory.

«ft sw a rt jwt* to * : rr=p- crier 
t  f r  qr 40 srofoff srrf̂ «r.*r j r  
% srnr froft wpnft % sr iw ? :

I, W  9T5T ^  | ?

SHRI N. S. DASS BAHL; It is so. 
It will discourage the filing of the 
election petition. 40 persons may not 
come together.

SHRI G. VISWANATHAN: What
is your view on Clause 5B (1) (a)?

SHRI N. S. DASS BAHL: I have
submitted already that it may be held 
discriminatory. It being a procedu
ral aspect, it needs no comment. Both 
sub-clauses (a) and (b) may be held 
discriminatory.

SHRI G. VISWANATHAN: It is not 
procedural. It makes a material 
difference between the present law 
and the proposed one. Do you feel it 
is justified, whether the number should 
be increased, retained or decreased?

SHRI N. S. DASS BAHL: This
again is a sort of curb on the makint 
of an election petition.



SHRI G. VISWANATHAN: What
should be done? Whether it should be 
deleted or not?
4 SHRl N. S. DASS BAHL: Let the
previous provision continue.

SPRI G. VISWANATHAN: Regard
ing the deposit, it h&s been fixed at 
Rs. 2500, Wht do you think about it?

SHRI N. S. DASS BAHL: This
amounts to a curb. The poor man may 
not be able to stand for election. He 
may be an outstanding candidate 
But he may not have Rs. 2500 in hi? 
pocket at that time.

SHRI G. VISWANATHAN: Do you 
want to fix some amount or you do 
not want to fix any amount?

SHRI N. S. DASS BAHL: Let it
be a nominal amount, say, Rs. 250.

SHRI G. VISWANATHAN: Even
for an M.P., it is Rs. 500.

SHRI N. S. DASS BAHL: This is
Tny view.

SHRI S. B. GIRI: You say that
there should not be any discrimina
tion. Now, suppose, there is one 
person, one elector, who comes to 
know about bribery or undue influ
ence by the candidate or his agent. 
Others may not know about it. Even 
if others know, there may be political 
pressure not to join with Ihim. Will 
that candidate not go scot-free if the 
election petition is not allowed to be 
made by one person according to the 
amended law?

SHRI N. S. DASS BAHL: As I
have already submitted, this will dis
courage the filing of election petition.

SHRI S. B. GIRI: That means you 
agree with me that even one elector 
must have the right to go to the Sup
reme Court and file an election peti
tion.

SHRl N .s ; DASS BAHL: Yes.

$ fa  'sfttforr' sft-
i? ft f ,  ’Rrr *  

m  SVcTT * ?

SHRI N. S. DASS BAHL: That wi‘1 
discourage and will put a curb on the 
filing of the election petition. In-a 
democratic society, even one person 
should be enough to file an election 
petition, provided he is a Member of 
Parliament or a Member of the Legis
lature, in this ease.

* *T*r: jm r
sfajft sfft TOT SffiTT | ?ft

for

SHRI N. s. DASS BAHL: Yes, it 
will entourage unlawful activity. But 
I will not use the word “ fascist". Thin 
will be too strong a word to be used. 
This is a sort of check on the presen
tation of an election petition and it is 
not desirable in a democratic society. 
If anybody has any grievance against 
even the highest office of the State, 
then let it be investigated by an in
dependent tribunal that is the Sup
reme Court.

MR. CHAIRMAN: Now, I thank 
you very much on behalf of the Com
mittee.

SHRI N. S DASS BAHL: May t
just say a word? There is an Article 
361 of the Constitution. Since the 
Attorney-General is coming to give 
evidence before the Committee, y«u 
may put it to him. There are certain 
concessions granted to the President 
under Article 361. So far, there has 
been no settled view. One view says 
that these proceedings are in tne 
nature of quasi-criminal nature and 
yet Section 116C of the People’s Re
presentation Act says, these proceed
ings are of a civil nature. So, if yrU 
could put it to him as to what will be 
the effect of this provision, you may 
know the answer. Under Art. 361 no 
criminal proceedings whatsoever cen 
be token against the President.
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MR. CHAIRMAN: May I suggest
to you that you do send us a written 
down question which may be put to 
Mr. Wanchoo?

SHRI N. S. DASS BAHL: Would 
you like to have some more sugges
tions?

MR. CHAIRMAN: You can seiid
them to us.

SHRI N. S. DASS BAHL: Thao*
you very much.

MR. CHAIRMAN: Thank you
(The Committee then adjourned).
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IV. Shri K. V. K. Sundaram,
Former Chief Election d r . NAGENDRA SINGH: I have no

Commissioner. objection to any part of my statement
" being published.

I Dr. Nagendra Singh, Chief Elec
tion Commissioner. MR. CHAIRMAN: You have before
(The witness was called in and he y °u the parent Act as well as the

took his seat.) amending Bill. First, we would like to
MR. CHAIRMAN: Since I have you* hear from you, and then Members

signature in regard to Direction 58, 1 would put their questions,
take H that you have gone through OR. NAGENDRA SINGH; At the
it, and, therefore, I need not go thro- very outset, may I say that I am be-
u*h the formality of repeating it here. bolden to you, Mr. Chairman and I



am very grateful to the Members of 
the Committee for the opportunity 
that they have given to me to express 
my views before this august body.

I think that the amending legisla
tion does serve a very useful purpose. 
I intend to divide my submissions in
to two parts. In the first part, I 
would deal with the amending legis
lation , and in the second part, I 
would like to submit something 
which is over and above what is 
contained in the amending Bill.

As far as the amending Bill is con
cerned, there are three very broad as
pects, rather, two basic ones and one 
subsidiary one. The first is in regard 
to the time-table of elections, which 
is contained in clause 3 or the old 
section 4. The second is in regard 
to the avoidance of frivolous nomi

nations. The third is the avoidance of 
frivolous election pettions. These are 
the three major aspects.

As far as the time-table is concer
ned. the period has been reduced 
from 29 to 25 days, which is excellent 
for all practical purposes and should 
meet the approval of all concerned.

In regard to avoidance of frivolous 
.nominations, I think the provision is 
very essential and very important, 
if the election to the highest office 
in the State is not to be reduced to 
a mockery. You have made a very 
salutary provision in the amending 
Bill namely that you have first put 
security deposit as a check and se
condly you have also put in a clause 
relating to the nomination of a candi
date being sponosred by 20 proposers 
and 20 seconders, of whom at least 12 
.shall be Members of Parlrment and 
24 of the State Legislatures. This 
may appear prima facie to stagger 
someone who wants to stand for the 
election and who may get support, but 
in view of the fact that we have had 
a lot of frivolous nominations in the 
past, I think that this is a very salu
tary provision. In fact, in 1907, none 
of the 17 contesting candidates secu
red a single vote. In 1909, five out of 
15 contesting candidates did not se
cure a slgnle vote. What is the point

. .  * 
in having a candidate who does not 
secure a single vote at all

In the circumstances, th© number 
fixed of 20 proposers and 20 seconders 
is on the whole a very salutary num
ber, and I would be very willing to 
support it.

As far as the security deposit is 
concerned, at the moment, there is 
none, and you are now putting it at 
Rs. 2500. The principle is already there 
that you have a security deposit of 
Rs. 500 and Rs. 250 for the parlia
ment and Assembly elections. This is 
an extension of that principle. So, 
it is not a new innovation. I would 
say that it is the rule. It is a good 
rule to stop these frivolous nomina- 
ions taking place.

The third broad aspect which the 
amending Bill deals with is to avoid 
frivolous election petitions. For this, 
it has been proposed and quite right
ly that the number of persons requi
red for presentation of a petition 
should be the same as the number 
of persons required for sponsoring and 
seconding. I cannot see any objection 
to that also. I hope that this will put 
an end to these frivolous applications, 
though I have a suspicion that even 
with these numbers of 20 proposers 
and 20 seconders, still we may get fri
volous election petitions with the re
sult that the office of he Head of the 
State may be put into some sort of 
ridicule. I would have thought of 
some more stringent methods than 
these to save the dignity of the office. 
But this is the least that can be done 
in the circumstances.

I would support whole he artedly 
the provision in the Bill dealing the 
grounds of bribery and undue influe
nce from among the grounds for sett
ing an election void. While I do so, 
I have another submission to make 
which is outside the purview of the 
amending Bill, and that is, that the 
abolition of section 18 of the old Act 
would considerably help in effecting a 
wholesome change in regard to the 
election to the offices of the President 
and the Vice-President.

71
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I now come to the third aspect 

which I wish to submit for your ear
nest consideration. It is very true 
that at the last election petition which 
went right up to the Supreme Court, 
there were frivolous allegations made. 
What was more painful was that the 
President after he had been sworn in 
was dragged before the Supreme 
Court. I am not doubting for a mo
ment the principle of rule of law 
which is the very bedrock of any de
mocratic principle. No democracy can 
function without the rule of law, and 
the President himself agreed to be 
present before the Supreme Court; 
and that was indeed a very gracious 
gesture on his part, consistent with 
that basic principle.

But then it is against the dignity 
of the Office of the head of the state 
to be dragged into a litigation and to 
have been brought before the Supreme 
Court after he had been sworn in.

If you have to have election peti
tions, they must, I would respectfully 
submit, be cleared before the Presi
dent takes over his high office. Once 
he takes that office he must not be 
challenged by anything. Otherwise, 
you are murdering the executive, and 
you are really jeopardising the posi
tion of a sovereign State in relation 
to another State bilaterally and in 
relation to the international commu
nity as a whole multilaterally or the 
members of the world community of 
States, because the organ of a State 
which is in direct contact with other 
sovereign States is the head of the 
State. He receives Ambassadors, he 
signs and ratifies treaties and he meets 
the other Heads of States, and he 
is the mouthpiece and he is the prin
cipal organ of a sovereign national 
&tate in relation to the world commu
nity of States. But here what do you 
do to him? You are eclipsing hi* 
position by saying that he is under
going a trial and by creating a doubt 
whether he is the President or he 
is not the President, and that if he 
is the President, he is so till the re

sult of the Supreme Court judge
ments out. If he is out, then what * 
happens to his previous acts? You map 
legalise them. But the whole thjng is 
shabby. It is not wholesome, and this 
must be cured. The amending Bill 
does not cure it. I would beg of you 
to examine the submission which I 
wish to make.

First, I shall quote from snme of 
the Constitutions that already exist,
In which a litigation challenging the 
position of the President is not 
allowed—I would repeat the phrase 
‘not allowed*—when he has been 
sworn in. The Constitution of 
France and the Constitution of the 
United States will not allow, after 
the President is sworn in, his elec
tion to be challenged in any way. In 
Nigeria, Tanzania and Ghana, there 
are specific provisions according to 
which once a person is declared elect
ed to the office of the President, no 
question 'as to the validity of the 
election can be entertained by any " 
court or authority. Senegal has an
other very important and interesting 
provision. The Constitution of Sene
gal provides that in case the election 
of the President is challenged, the 
Supreme Court shall rule within ten 
days of the provisional proclamation 
whether the election is valid or void, 
and the elected President shall takf 
office only after the definitive pro
clamation of his election has been 
made. The Constitution of Chile has 
its own peculiar method to settle this 
issue, but it respects the basic prin
ciple that the election petition if it 
is to be filed, must be disposed of be
fore the President takes over his 
office. Once the President has taken 
office, there shall be no challenge to 
his position. The Constitution of 
Chile provides that the President 
shall be elected by the direct vote of 
the citizens and that the election 
shall take place 60 days before the 
date on which the term of the exist
ing incumbent expires. Complaints 
regarding the election are considered 
by a special qualification Court. Two 
branches of the Congress convened
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in public session, 50 days subsequent 
to the voting and majority oi the total 
membership being present, shall take 
into consideration the general safe
guards taken by the qualification court 
and shall proceed to proclaim the 
person as the President of the Re
public. In fact, disputes regarding 
election should be disposed of, before 
the new President enters upon that 
office. Based upon this constitutional 
provisions of other countries and the 
very sad experience which this coun
try has faced consequent upon the 
dragging of the President to the 
Supreme Court in 1969, I have res
pectfully to submit that we cannot 
do away with the institution of the 
election petition. Article 71 of the 
Constitution makes it incumbent. We 
must respect the Constitution. Elec
tion petitions are saultary . They must 
be there. I do not want to challenge 
Article 71 and there is no idea of in
troducing an amendment to the Cons
titution; but why can't we so time 
the holding of the election of the 
President that the whole process is 
completed within a fixed period? I 
have four stages to suggest: First, it
should be possible to time the elec
tion not earlier than 90 days before 
the expiration of the term of office 
of the outgoing President or Vice
President. The election petitions, if 
any, should be presented not later 
than 7 days from the date of declara
tion of the result by the returning 
officer. The petition should be tried 
and completed within one month from 
the date on which it is presented 
these three conditions are possible 
only if you do away with clause 18 of 
your existing* Act, because if you 
allow the clause of bribery and un
due influence to remain, the Supreme 
Court has to record evidence. If you 
delete it, there is nothing left. It 
should then enable the Supreme Court 
to dispose of, finally, by having a 
special bench constituted of three 
judges or one judge; to finish it off 
within one month; and the Supreme 
Court must by an Act of Parliament, 
be ordained to finish this election peti
tion within one month; and then, the

President is sworn in. The President 
or the Vice-President should take 
office after the election petition has 
been disposed of. To enable the 
whole process, the bribery and un
due influence clause should be de
leted. I agree with the amending bill 
there, despite the fact that legally, 
it may give rise to some dubious and 
dual interpretations, the first being 
that you had this provision early and 
now you dedete it. Inferentially, you 
will be encouraging it. May I sub
mit that prima facie, there is an inter
pretation, but not an interpretation 
which will stand a minute examina
tion, based on the application of socio
judicial principles- After all is said 
and done, an Act says that such- and- 
such a thing is an offence. Then it 
removes it. It looks as if you per
mit it; but surely, the basic principles 
of civilization, of culture, of legal 
philosophy etc., on which the whole 
of the social existence of a State de
pends, if that is to be read correctly, 
you cannot really interpret it in a 
manner in which it would encourage 
the offence—criminal, civil or anything 
like that. These are taboo. It is only 
helping a process. I would, there
fore, venture to submit that I would 
wholeheartedly support the amend
ing bill; but would request that the 
President is not dragged in to give 
evidence himself before Supreme 
Court; and that he should never be 
sworn in, until the election petitions 
are disposed of. Thank you.

MR. CHAIRMAN: Thank you very
much, Dr. Nagendra Singh. I would 
like to put two queries. We are In
tending to discourage frivoluous no
minations, which number about 20... 
By increasing the number of propo
sers and seconders, we are certainly 
curbing the number of frivolous ap
plications. Then there is another 
clause relating to deposit. Do you 
think that in view of the first clause, 
the deposit is necessary? It is not 
there till now. The deposit of
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Rs. 2500 will be a deterrent to fri
volous nominations.

DR. NAGENDRA SINGH: I agree 
with you. The amount ol Rs. 2,500 is 
nothing to-day for a man who aspires 
for the office of the Head of the State. 
This amount is neither here, nor
there you should raise it to R*.
10,000. Of course, it may be argued 
that in a democracy, the man in the 
street is entitled to fight for the hig
hest office; but *then, a man in the 
street certainly must be such that he 
will get due support and he will have 
the resources. I do not see any ob
jection to putting a deposit of Rs.
2,500, It is not an effective check. It 
is not a big sum.

MR. CHAIRMAN: In view of the
first curb is it absolutely necessary 
to have that deposit clause?

DR. NAGENDRA SINGH: I would
say that the first check of 20 suppor
ters and 20 seconders is a good and 
effective check. The monetary de
posit of Rs- 2,500 is neither here nor 
there. But if you wish to put it, you 
can do it.

MR. CHAIRMAN: You do not think 
it will make much difference.

DR. NAGENDRA SINGH: I have 
been Chief Election Commissioner^for 
only three months; and during these 
days, there have not been many by
elections. The papers that usually 
come to me, have been to disqualify 
candidates on one ground; and I have 
disqualified hundreds of them in these 
four months, the reason being that 
they will not submit their financial 
statement of expenditure. They just 
disregard it. These are also frivolous 
candidates. They are manking a 
mockery of it.

MR. CHAIRMAN: I would put it 
this way. The electoral college is 
different in the case of election to 
President and Vice-President. In 
view of this and the fact that we are 
proposing another curb, would the 
deposit be necessary?

DR. NAGENDRA SINGH: If you 
wish to delete* it, I would endorse it; 
but if you have it, I would not object

MR. CHAIRMAN: You have said 
something about the constitutions of 
some African countries, like Senegal, 
and also Chile etc. The proposal 
here is to remove the bribery and 
undue influence clause from the 
purview of the court. Supposing we 
adopt the same procedure that the 
election should be held about 90 days 
in advance of the expiry of the term 
of the outgoing President; and the 
new incumbent should take office on 
the date on which the outgoing Pre
sident retires. . Would it not be pos
sible to retain the bribery and undue 
influence clause then?

DR. NAGENDRA SINGH: No, Sir. 
Once you have bribery and undue 
influence the result will be that evi
dence will be led and if you want to 
lead evidence then it is bound to take 
the court a lot of time to finish it. If 
you entrust this to the Supreme 
Court, they will say that if you have 
bribery and undue influence and if 
evidence is brought then it must be 
heard and it is doubtful whether it 
will be finished in one day. If you 
delete this, then the discussion will 
be confined to a very small matter.

MR. CHAIRMAN: If prime facie the 
court is satisfied that the charges are 
not correct, it can dispose of it in one 
day.

DR. NAGENDRA SINGH: It will be 
placing a very big problem before the 
Supreme Court. I am sure you will 
have to consult before you think of in
corporating my submission, my propo
sition into the amending Bill and if 
you ask them they will say it is im
possible for us.

MR. CHAIRMAN: If it is possible 
for them to dispose of, then we can 
put this bribery and undue influence. 
I agree that so far as the President is 
concerned, he should be above every
thing. Here a via media has been sug- 
guested by you, and that while amend
ing Article 71 of the Constitution we
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will see that after the President is ele
cted, he is not brought to the court on 
any charge. If it is possible that the 
Supreme Court can deliver the judge
ment before the date on which Presi
dent takes office, will it not be ad
visable? Of course you suggested we 
must enquire what difficulties are 
there if they say ‘Yes’ are you in fa
vour of it? .

DR. NAGENDRA SINGH: It Is the 
chosen few—the Constituency which 
elects the President and Vice Presi
dent. Why should you even ever 
think that they will resort to bribery 
and undue influence?

MR. CHAIRMAN; Legalising bribery 
and undue influence.

DR. NAGENDRA SINGH; I would 
not say you are legalising bribery and 
undue influence. Since the Supreme
Court say that they will do, I have no 
strong views.

SHRI PILOO MODY: Starting with 
your observation that it is undingtified 
for the Supreme Court to ask the Pre
sident to come and give evidence, 
would you say that the President by 
virtue of the fact that he has become 
the President of India loses his dignity 
if another institution of democracy 
asks him to co-operate with it in estab
lishing certain facts.

DR. NAGENDRA SINGH: No, Sir. I 
submit that in democracy the basic 
principal is the rule of law and the 
Supreme Court has an authority. The 
President does not lose any dignity by 
going to the Supreme Court. As I 
understand it has its repercussions ex
ternally as well. Internally it puts the 
whole country into a doubt as to the 
Head of the State, externally it makes 
a mess. What does a foreign sovere
ign State think? Mr. ‘A ’ who is under
going a trial whether his election is 
valid or not. Is tihe Head of the State 
in vacuum? Is the whole matter in 
paranthesis? No State can exist with
out a Head because it is the Head who 
corresponds with others and is the 
organ and mouthpiece for the purpose

of another State and relations with
in the world community. Why do* 
you want to take it up?

SHRI PILOO MODY: On the last 
occasion during his charge in which 
the Petition had not been disposed of, 
he did all the things that you said as 
functions of the Head of the State. 
Do you think that he did it with less 
credibility?

DR. NAGENDRA SINGH: He did 
most effectively and efficiently and in 
the manner any President would have 
done it. It left doubts, difficulties, 
apprehensions in the minds of the 
Ambassadors whose credentials were 
accepted. I was the Secretary to the 
President. They asked me what is the 
position? I said, no, he is the full 
President unless he is dislodged. What
ever he signs is and will be apt and is 
to be respected as law of the land, 
because he is the President on date. 
This will be respected even though he 
is dislodged. W hy should this bad 
taste in the mouth be enshrined in a 
Constitution or in an amending Bill?

SHRI PILOO MODY: Let us indulge 
in more suppositions. We feel that our 
democracy is a great functioning ins
titution. Within the framework of 
our democratic institutions if there 
are certain doubts which have been 
cast on the validity of a particular 
election, how are the doubts of 500 
million people to be reconciled with 
the doubts of future Heads of State 
and Ambassadors presenting their cre
dentials. I am taking about the Pre
sidential elections. I would also like 
to ask you, had we been such a per
fect functioning democracy as by some 
miracle the President is unseated, as a 
result of the Petition what would have 
been the situation?

DR. NAGENDRA SINGH: The
Constitution may not have been much 
different in the sense that all acts 
which he did as President would have 
been followed. But may I respectfully 
submit that there is one aspect of a 
matter which is clean and straight
forward which is the norm and th  ̂
standard. The other is the deviation
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.from the standard. The deviation is 
'the doubt—whether it is the Institu
tion, whether it is an individual. Nor
mal functioning is desired of even the 
.framer of the Bill or the Constitution. 
I f  doubts and difficulties are created, it 
is the raison de’tre of the framer to 
-eliminate them. A doubt does exist 
.and the query is there from the nor
mal man in the street. An Ambassa
dor who is educated came to me and 
asked me ‘What is the position? Do I 
lose my presentation of credentials, if 
the President is declared as unseated?' 
and I told him ‘No’ but why should 
we allow an Ambassador to have that 
Reeling?

SHRI PILOO MODY; On what au- 
•thority did you say ‘No'?

DR. NAGENDRA SINGH; As long 
as he is there, till he is unseated, he is 
the President. There would other
wise be a violation o f  the Constitution 
which says that there shall be a Pre
sident or a head of the State, which 
'means that it does not visualise any 
vacuum. The moment you unseat 
ihim, there must be another man to 
take his place, and you cannot have a 
vacuum.

SHRI PILOO MODY: Your point is 
that in spite of the objection or hesi
tancy or doubt in the minds of the 
people and the Heads of States and 
Ambassadors that the President, even 
though he may or may not be un
seated or he may be unseated or he is 
to be unseated, is still the President 
of India, irrespective of his moral 
character?___

DR. NAGENDRA SINGH: I think I 
have not made myself clear___

SHRI PILOO MODY: In other
words, the functions of the Govern
ment of India as symbolised by the 
President are really functions of the 
Government of India, that is, of the 
territory of India, or shall we put it in 
another way, of the Rashtrapati Bha- 
van, irrespective of who its incumbent 
is? So, your second argument should 

take care of your objection.

DR. NAGENDRA SINGH: I waa 
quite satisfied that whatever the Pre
sident was doing was valid and law
ful. But then I had to give these ex
planations to even the distinguished 
Ambassadors and to the man in the 
street if he asked me. Why are you 
leaving a lacuna and w h y  are you not 
rectifying this?

SHRI PILOO MODY: You should 
have broadcast to the people what you 
explained to these few people.

DR. NAGENDRA SINGH; I am not 
a public speaker nor a Member of 
Parliament so that I can come out and 
broadcast.

SHRI PILOO MODY; Incidentally, 
all public speakers or Members of 
Parliament do not have to clarify any
thing. I do not have to clarify any
thing in front of anybody and say that 
the President is r e a l l y  the President 
and not a President to be unseated. I 
do not have to clarify it to anybody.

MR. CHAIRMAN: Did anybody ask 
for a clarification from him?

SHRI PILOO MODY: This is the 
point that I am making that nobody 
asked me for a clarification.

DR. NAGENDRA SINGH: I did it 
as the Secretary to the President.

SHRI PILOO MODY: To your
knowledge, how many election peti
tions were filed in regard to the Pre
sidential elections hitherto?

DR. NAGENDRA SINGH: Two, one 
against Dr. Zakir Hussain’s election 
and the other against President V. V. 
Giri’s election.

SHRI PILOO MODY: So, only two 
petitions have been filed against the 
Presidential elections?

SHRI T. N. SINGH: He said, to his 
knowledge.

SHRI PILOO MODY: In the State
ment of Objects and Reasons it is 
said:

“Another matter which is of equal,
if not greater concern, is the light-



■ - ^ X  . • i • ' ’
hearted manner in which persons
resort to a $purt xpt tew for chal
lenging the election of the head of
the State/9.
DR. NAGfcM&RA SINGH: So, what 

is the conclusion to be dtfawn?

SHRI PILOO MODY: Would you 
from the material available suggest 
that these petitions had been filed in 
a lighthearted manner?

DR. NAGENDRA SINGH: I would 
have thought that the election peti
tion against Dr. Zakir Hussain was 
filed in a lighthearted manner and it 
was disposed of very quickly. How 
can I guarantee what the future will 
be? There are political parties, and 
there may be some who do not want 
an individual who belongs to a parti
cular party, and they may resort to 
every possibility to put him into an 
eclipse, and the way to eclipse the 
President’s position is to file a peti
tion against him particularly after he 
is sworn in.

SHRI PILOO MODY: According to 
you, if, the President belongs to a poli
tical party and therefore a part of the 
so called political game, then he must 
play that game. Our contention is 
that the President should be above 
politics and that is also the wording 
of the Constitution. So, if the candi
dates for Presidentship are from the 
political arena, and not with the sta
ture of public men, then the natural 
corollary is that the political game 
must apply to him. Do you not think 
so? ,

DR. NAGENDRA SINGH: I have 
no doubt, of course, that the Presi
dent is above party-politks, but that 
Is once he is sworn in. Before he is 
sworn in, he is a member of a politi
cal party, and you cannot stop him 
from that; he may or may not be a 
fnember, but if he is a member of a 
political party, that is no bar to his 
being elected as the President.

As regards the second point that 
the political game must Be played, 
certainly it can be played, but do it 
in a manner in which it behoves your
1799 LS— 6

coimtjftr. It jfpjt sly that th&e should 
be this t̂ rdtuioii tot filing election- 
petition*, I say that let It be there, 
but I .say that the Election petition 
m.û t b£ disposed of before the Frtsi-’ 
dent is sworn in. Do not make a 
rxwcfcery of the President after he is 
sworn In.

SHRl PILOO MODY: That point is 
well mpde that the petition must be 
disposed of before the President is 
sworn in, and that is perhaps a point 
worth considering.

DR. NAGENDRA SINGH: *here is 
nothing more than that that I want 
to submit.

SHRI PILOO MODY; In your ear
lier deposition you said that article 71 
of the Constitution required that the 
petitions should be permitted against 
the election of the President. You also 
said at the same time that such peti
tions should be of a frivolous nature 
and not substantiveJn the content, by 
eliminating the real charges for which 
the President could be unseated, if 
he has indulged in them. In other 
words, what you said earlier was that 
you must have petitions against the 
election, because the Constitution 
says that y o u  must have petitions, 
and, therefore, you say, let us play 
the game and show to everybody that 
we are very democratic because we 
are allowing petitions even against 
the President, but you are restricting 
the petitions to such things that noth
ing can be substantial and nothing 
can be alleged against the behaviour
al pattern of the Presidential election.

DR. NAGENDRA SINGH: My stater 
ment was a simple one and it has 
been twisted to a position in which it 
appears as a reductio ad abeurdum.
I did not mean to bring it to that 
level. My submission was only this 
that^-and this is a factor to. which 
you may give the highest importance—, 
the President once sworn should not 
be challenged.

SHRI PILOO MODY: That point is 
finished now.
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DR. NAGENDRA SI$GH: 11 you 

accept that, then you must make cer
tain additions and alterations in your 
thinking in order to meet that possi
bility. If you put in bribery and un
due influence as factors, then you will 
never be able to get the Supreme 
Court to agree to the disposal of the 
case within one month.

SHRI PILOO MODY: If bribery
and undue influence are eliminated, 
are w f to presume thereby that bri
bery and undue influence cannot and 
must not and does not take place 
thereafter?

DR. NAGENDRA SINGH: Bribery 
and undue influence have taken place 
and they are a common feature, but 
when you aTe dealing with a highly 
educated intelligentsia, the pick of 
the whole country-----

SHRI PILLOO MODY: Question.

DR. NAGENDRA SINGH:-----Out
of 550 million you pick and choose 
through the democratic processes 4250 
people who constitute the constituency 
for the election to this highest office, 
and then you also suspect them of 
bribery and undue influence. How 
could Members of Parliament ever be 
subjected to any undue influence when 
they are wedded to their program
mes and their policies and their peo
ple? At least, if this aspect is elimi
nated, you will have plain-sailing in 
bringing into effect what I have sub
mitted, namely that the Presidential 
election petitioirthould be disposed of 
before the President is sworn in.

i SHRl PILOO MODY: Do you agree, 
according to the personal views, the 
electors—so called highly qualified 
people that you are referring to— 
have according to the law been sub
jected to same scrutiny and same 
enquiry about bribery and undue in- 
fluonce and that many of them have 
been unseated and some of them 
should have been unseated but have 
not been unseated because of insuffi
cient evidence?

DR. NAGENDRA SINGH: I have
no answer to give.

SHRI PILOO MODY: People have 
been unseated, elected members have 
been unseated on these grounds. But 
what I am suggesting is that we must 
make laws which are applicable to us 
today and there is no point in indulg
ing in law of suppositions about not 
only the quality of legislators but also 
about the quality of the President. I 
mean it is held for the sake of assump
tion to make certain suppositions of 
this nature. We also as legislators in 
this Committee should look to the 
reality as it exists. And, therefore,, 
to say that the presidential election, 
as It has taken place in India with 
these legislators, is not subject to 
bribery and corruption and, therefore, 
should not be considered, I think, is 
trying to create an illusion that does 
not exist. We know and it is not 
merely a question of personal politi
cal opinion, the Supreme Court itself 
in the judgment that it gave in the 
last case has made certain very dero
gatory remarks regarding, the manner 
in which the election was conducted. 
What it is done is absolving the in
cumbent from the responsibility of 
such activity. So to that extent, you 
might say that the incumbent has 
escaped but the fact is that the elec
tion itself, it has been established, 
was conducted with undue influence. 
This is an established fact now of 
Indian history.

MR. CHAIRMAN: This is a matter 
of opinion of a person.

SHRI PILOO MODY: This is not the 
opinion of the person, this is the judg
ment of the Supreme Court of India.

MR. CHAIRMAN: About a person 
whether he is fit or not.

SHRI PILOO MODY: A pamphlet
was sent by post. Further the pam
phlet wag distributed in the Central 
Hall of Parliament. Incidentally I 
received one myself. This thing itself 
constitutes undue influence within 
section 18(1) (a). Now what I am 
trying to get on is that these things 
are happening and it happened. How 
do we as responsible legislators try 
to form law« to guard against these 
happenings if we remove these parti
cular provisions from the law?
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DR. NAGENDRA S1NQS: I would 
submit that II we regard that bribery 
And undue influence are 00 intact in 
our public life that they are bound to 
be of prime importance even in an 
election which concerns 4000 people, 
then he can have this provision. But 
by and large such provisions do not 
exist for election to the high ofRce of 
President. They exist for the low 
strata of society. There is a saying 
in our part of the country that even a 
witch which eats away young child
ren, at least saves one house. So save 
at least the house of the head of the 
State.

SHRI PILOO MOOY: It fe now 
more or less established that the more 
restrictive the election and the more 
restrictive the elector, the greater the 
bribery and corruption. That is pre
valent in such election. In Punchayat 
election, in election to the Legislative 
Council, in election to the Rajya 
Sabha, there is far more chance of 
bribery than in general election. The 
simple principle is that it is more easy 
to bribe 4000 people than to bribe 
people in other elections.

DR. NAGENDRA SINGH: It is much 
more easy to bribe 4000 illiterate elec
tors than to bribe 400 who are educat
ed and who are convinced in one way 
or the other. The hon. Member may 
be right but I was never a candidate 
for any election.

SHRI PILOO BODY: I come to the 
other little twinkling point about a 
number of people who should propose 
and second and the number of people 
who should sign petitions. What I see 
from the evidence that I have heard 
so far, the petition is only a meaning
less formality and in order to get rid 
of it we may amend the Constitution 
accordingly. It is even before the 
Committee and I do not mind telling 
you that there should be 40 or 50 or 80 
or hundred people to nominate a par
ticular candidate. In today's context 
to make a suggestion where the single 
largest party in this country in the 
Lok Sabha has only 25 members and 
to suggest that there should be 40

people to nominate a particular condi- 
date is in other words to say that let 
only the majority party nominate a 
candidate and let nobody else nomi
nate a candidate. We will have one 
party rule, one candidate, one Presi
dent, one party, one country. This is 
the sort of thinking which to me 
inspired this suggestion. Would you 
say that it is desirable that there 
should be a contest for the President 
or not?

DR. NAGENDRA SINGH: Of course, 
there must be a contest

SHRI PILOO BODY: Therefore, the 
law should be so framed that it should 
be possible for several candidates to 
contest presidential election. In fact, 
it would be desirable if each party 
can put up its own personal candidate.
I see no reason or harm why each 
party should not be allowed to put up 
its own candidate. Therefore, I ask 
if the laws we are making and the 
evidence you have given, would make 
it possible in the present context of 
things?

DR. NAGENDRA SINGH: I would 
have thought that if somebody going 
to be a candidate had a reasonable 
prospect of success, if a bona fide can
didate is there, he should be able to 
get at least 20 proposers and 20 sec
onders throughout the country, some 
MLAs and 12 MPS. It is not such a 
difficult thing; if he cannot get that 
even, it is useless for him to contest.

SHRI PILOO MODY: What do you 
mean by ‘useless’?

DR. NAGENDRA SINGH: Certain
ly, every political party should have 
a right to set a candidate.

SHRI PILOO MODY: I did not say 
that I want to exercise that right. I 
merely asked whether it would be 
desirable to allow each political party 
to set up a candidate, whether such a 
contest would be good from the over
all democratic projections of this 
country in the future,

DR NAGENDRA SINGH: It woali 
certainly be desirable to have as m n f  
candidates as the people want. Birf
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Ifeey must be genuine c'aadiddtes who 
have same chance oi success. No good 
if a person is definitely going to fall, 

putting hia neck into the noose, just 
for the fun of it. Then he is only 
waiting his time and others’ time

SHRI PILOO MODY: Yotl will
admit that onljp one can win.

OR. NAGENDRA SINGH: I do not 
say that

SHRI PILOO MODY: You do not 
agree that only one can win?

DR. NAGENDRA SINGH: Of coune 
one will win. But I do not say that 
the majority party candidate will 
always win.

SHRI PILOO MODY; Last time the 
majority party candidate loet.

DR. NAGENDRA SINGH: The can
didate must he bona fide. He must 
have a chance of getting an affirmative 
decision. If you know for certain that 
you cannot win, if you do not get 20 
plus 20, what is the good of your 
entering the contest?

SHRI PILOO MODY; You are 
avoiding my question. I want to know 
whether it is desirable that legitimate 
political parties in this country can 
run their candidates for the presiden
tial contest or not.

DR. NAGENDRA SINGH: Certainly.

SHRI PILOO MODY: Therefore, the 
law should be such that that is made 
possible, to run their own candidates 
within the context of their relative 
strengths.

DR. NAGENDRA SINGH: Correct 
The law should not in any way ham
per a genuine candidate from stand
ing. When I aay genuine, I mean he 
must have some plausible chance of 
success.

SHRI PILOO MODY: I think that 
contradicts your answer. They are all 
genuine candidates selected by genu
ine parties. We put up candidates even 
when we ■ know that we cannot form 
the government, is it not?

pi;N40BNt)RA. y°u
havfc no. chance of success, you are a 
b e e *  candidate.

S&ll PILOO MODY; Therefore 
onfr the Ruling party should set up a 
candidate because he would be the 
only ieniiinie candidate.

MR. CHAIRMAN: That you can
presume or assume.

It is Vt now. Justice Hidayutallah 
has come. At the same time, there are 
many members wanting to ask ques
tions of Dr. Nagendra Singh. You 
know he has been elected a Judge of 
the World Court at the Hague. I 
congratulate him on his election. It is 
a matter of pride for India. Most pro
bably he will have to go there i&ct 
month. So we could call him again 
during this session only. When are you 
leaving?

DR. NAGENDRA SINGH: I have 
to be swom in on the February. 
I have to leave on the 6thu

MR. CHAIRMAN: We will inform 
you about the date and time.

SHRI J. RAMESHWAR RAO: 
Meanwhile, I may ask one question. 
Witness spoke about undue influence 
not being there. I raise a new point 
and would like specific consideration 
of it. The electoral college here is 
different from that of parliament or 
the assemblies. It is the practice in 
Assemblies and Parliament that poli
tical parties issue whips for voting 
on Bills, resolutions etc. It has been 
observed in the last four presidential 
elections that political parties have 
issued whips to the members of the 
electoral college. Would you or would 
you not consider this undue influence 
because the electoral college is differ
ent and also a whip is a direction with 
consequences like expulsion from 
party etc. if disobeyed?

DR. NAGENDRA SINGH: Demo
cratic functioning is based on parties, 
so much so that the nature and charac
ter of government, whether it is going 
to be a 4ttong executive or weak exe



cutive, whether it ifl going to be res
ponsible government responsible to 
the people directly or representative 
government or a hotch-potch coalition 
—all that depends upon the function
ing of political parties. The political 
parties will then become the bases for 
the working of organs of the State. 
Party discipline is the essence of a 
political party. How can you rule out 
party discipline in the manner in 
which the elections take place? Party 
discipline is there. You have already 
given your allegiance to a political 
party and in that way you have com
mitted yourself to a party discipline. 
If you cut across this, then you would 
really be going into a fold which 
would disturb the democratic func
tioning of our Constitution, because 
the organs of the State are governed 
by the parties.

SHRI J. RAMESHWAR RAO: I am 
not objecting to the functioning of 
Parliament and the Assemblies. The 
electoral college is different . Let us 
not confuse the issue.

MR. CHAIRMAN: The hon. Mem
ber wants to know whether the issue 
of a whip by a political party will not 
be an undue influence exercised in the 
election of the President or Vice-Pre
sident.

SHRI J. RAMESHWAR RAO: An
appeal or request is all right. But a 
whip in my view is an undue influ
ence. He may say either “yes” or “no” .

DR. NAGENDRA SINGH: “yes” or 
“no” would not be possible here.

SHRI J. RAMESHWAR RAO: It
means that the electoral college does 
not function freely. It is not a free 
election. An appeal or request is all 
right but not a whip. You are the 
Chief Election Commissioner and you 
should know that no party whips are 
issued in general elections. This has 
happened only in the case of the elec
tion of the President, Vice-President, 
members of the Rajya Sabha and 
State Legislative Council. This is be
cause a distinction has not been made 
between the functioning of the Assem
bly and Parliament and the electoral

colleges. This is a basic defect. The 
whole idea has been blurred. The 
electoral college is distinct from Par
liament and it is not disputed. The 
question is whether a clause should be 
included here that no whip should be 
issued in the election of the President 
and Vice-President.

DR. NAGENDRA SINGH: I can
certainly think over it. But, prima 
facie, all the organs of the State which 
are democratically filled up by elec
toral processes are based on party 
organisation, and party is an essential 
element of a democracy. Therefore, 
I cannot see how a party whip can be 
regarded as an influence. I will cer
tainly give more thought to the point 
raised of the electorarte being differ
ent and I will try to furnish an ans
wer at the next hearing after more 
mature thought.

MR. CHAIRMAN: Thank you. We 
will inform you of the next date of 
our meeting in due course.

DE. NAGENDRA SINGH: I am
sorry, I have taken a little more time. 
I do not know whether I have been 
able to satisfy the Committee.

(The witness then withdrew.)
n. Shri M. HidayatuUah, Former Chief 

Justice of India
(The witness was called in and he 

took his seat).
MR. CHAIRMAN: I hope you have 

gone through the Direction placed be
fore you. So, I need not refer to it.

You have before you the Amending 
Bill. With your vast experience of 
jurisprudence as well as the Supreme 
Court, the Committee will certainly 
be glad to have your opinion on the 
Amending Bill, as presented to Parlia
ment and referred to the Joint Com
mittee.

SHRI M. HID AYATULLAH: I view 
this Bill as incorporating two impor
tant points, apart from amendment 
of a minor nature. Firstly, it seeks to 
prevent persons who have no chance

8*
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whatsoever of obtaining any support 
from standing for the high office of 
the President and Vice-President 
Secondly, it seeks to take away the 
right to move the court for corrupt 
practices indulged in by any of the 
candidates.

These two have to be viewed from 
two different angles. The first point 
has all my sympathy because I do not 
think it is really right that any per
son who hag no chance of getting 
elected should offer himself as a can
didates. It speaks very ill of our so
ciety. Even in America there are some 
candidates who obtain only a very 
small fractional vote, but they arte not 
of the same type as some of our can
didates who do not get even a single 
vote. So, something has to be done for 
preventing them from standing for 
election. I am in full sympathy with 
the objects of the Bill on that score.

The second object of this Bill is to 
take out from the jurisdiction of the 
court any inquiry into corrupt practi
ces. The corrupt practices are of 
several kinds. Corrupt practices such 
as intimidation, coercion, duress and 
threat need not be included here be
cause no person should be able to get 
away with them. But, then there is the 
question of corruption. Really speak
ing, if I may say so with due respect, 
it is for the members of the Committee 
and their colleagues in Parliament to 
decide—it is not for me to suggest— 
as to what should be the nature of 
the enquiry into the allegations. But I 
think it should be done to keep in 
check any untoward happenings which 
might occur if there is no deterrent 
in the law about i t

On the first point I am quite clear 
that there should be some provision. 
What it should be, of course, is a diff
erent matter. I may be able to say 
something on that later. On the 
second, some kind of provision is pro
bably necessary for keeping out Inti 
midation, threat and coercion. Other
wise, we will have cases of intimida
tion quite easily. When the election

gets inta its full stride, there may be 
cases of intimidation and so oil

Of course, if a person is not quali
fied, or a nomination paper has been 
wrongly received or wrongly rejected, 
there should be provision for that and 
provision is made. I do not think 
there are many cases of corruption of 
the usual type of which I am well 
aware, having done quite a number 
of election petition cases, of Parlia
mentary elections. But if the room is 
there for making allegations, the al
legations will always be made. I think 
it would not be to the credit of the 
country if allegations of that type 

are publicly enquired into. It is a pain
ful procedure and if we can avoid itf 
we should risk it rather than having 
the law keeping it open for our people 
to move. That is how I look at it  I 
look at it in the larger interests of the 
country. We should not let people 
make false scurrilous accusations and 
bring them before the court and have 
them examined in the public eye. 
That is my personal view of the 
matter.

There are some defects which I 
may point out. The language of one of 
the amendments is rather unfortu
nate, but I shall point it out at a sui
table stage. That is how I view the 
whole of the amending Bill and these 
are my general observations,

MR. CHAIRMAN: Before I request 
Members to put their queries I would 
like to have one point cleared, it  is 
suggested that the Presidentship be
ing a high office, all the allegations 
made in the elections petitions must 
•be disposed of before the President 
takes office. The President has to take 
office on the appointed day. Now, if 
the election is so adjusted that there is 
sufficient time for petitions to be dis
posed of before the President takes 
office, that is one of the suggestions 
that was mooted. I would like to 
ask you whether it is possible to dis
pose of petitions including that of '
bribery and undue influence as they
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are in the present Act, before the Pre
sident takes office. From your experi
ence, we would like to know.

SHRI M. HIDAYATULLAH: to  I 
have said, courts move at a lower 
.speed than some other body could 
move. If you trust the courts to do 
that, the courts will take time because 
they have to hear it at greater length 
than, say, a Committee of Parliament. 
In England till 1948 election matters 
used to be decided by Parliament and 

if you have a Committee of Parlia
ment to decide this summarily without 
much evidence, you will be able to get 
it done quickly. Although I am trying 
to save my courts—they are not mine 
bow—ordinary elections will be all 
right but presidential election is a 
different matter. The allegations will 
have to be inquired into in a different 
manner, not like the election petition.

MR. CHAIRMAN: Supposing i f  we 
remove from that b r ib e r y  and corrup
tion charges, then will it be possible?

SHRI M. HIDAYATULLAH: Even 
then it will take time. One has to 
hear both parties. The other side 
must have a chance of considering 
the allegation. Then the reply, then 
the lists of witnesses are field. Mean
while, the President is sworn in and 
it would be rather odd for a Presi
dent to be sent out. In the USA there 
is only one ground, and , that is the 
President is not qualified to be the 
President of USA and if such a ques
tion was raised it will be undoubted
ly  inquired into whether he laas the 
requisite qualifications or not

MR. CHAIRMAN: That can be done 
at the time of considering the nomina
tions.

SHRI T. N. SINGH: Corrupt prac- 
tiles are banned in America.

SHRI M. HIDAYATULLAH: I have 
not made a study of it. I thouht there 
could not be any election petition of 
the type that we have in our country. 
May be your committee being a more 
expert body than myse»lf might make 
a study.

SHRI P. K. GHOSH: The learned 
witness has just said that we can Jutf 
take it for granted that Members o f 
Parliament and members of the Stale 
legislatures are honest and they will 
not be corrupted. In view of the num
ber of election petitions in which 
charges of corruption b y  the Members 
of State legislatures in the case oi 
election to Rajya Sabha have been 
filed in the courts and courts also 
have upheld in many cases that mem
bers have resorted to corrupt practic
e s  and that they have taken bribes 
and voted for a particular candidate 
and in few of the fact that the posi
tion of President is a very high posi
tion, shall we not also keep the pro
vision that there should be sufficient 
provision for electioan petition for 
those who adopt corrupt practices?

SHRI M. HIDAYATULLAH: You
are perfactly right that in the legis
lative assemblies there have been ins
tances of corrupt practices. But when 
I said that, I was only trying to save* 
not the man, but the office. There is 
a difference between trying to save 
the man and saving the office. We have 
to think of the office first and the man 
afterwards. By having some restric
tions on the election petition we will 
be saving the office and not the man.

SHRI P. K. GHOSH: Is it your con
tention that the office being a very 
high office we should try to select 
persons who are not corrupt and who 
are above all corruption? But since 
this provision for election petition for 
adoptinning corrupt practices if you 
take that out from the Act, then what 
happens is that a man who adopts cor
rupt practices may also feel that as he 
occupies a high office, nobody will 
level the charge of corruption against 
him. So, what will be the safeguard 
for debarring persons who adopt cor
rupt practices to occupy such a high 
office? .

SHRI M. HIDAYATULLAH: The 
only difficulty is that in the making 
of the allegation, truth and fiction get 
mixed up and that harm is done by 
trying to find out the fiction and ex
pose it. But the harm has been done 
to the office, its dignity and to the



highest represwlfttive ©J our country. 
You may find that the election peti
tion fails in toto. But it leaves behind 
a stink, a stink \vfckb || w* c*a, we
should avoid. That la my personal 
view.

SHRI J. RAMESHWAR RAO: I
would like to pose a hypothetical 
question to the witnea with reference 
to what he said just bow that we 
should save the office, not necessarily 
the man. It is konwn that when a 
person contests to Pariament, either 
for Rajya Sabha or Lok Sabha or 
the Assembly, it is possible that elec
tion petitions may be filed on the basis 
of corrupt practices and undue in
fluence against the winning candidate. 
This, I suppose, is known all round 
that Members of Parliaments election 
can be challenged on the basis of 
corrupt practice and undue influence

SHRI JAGANNATHRAO JOSHI: 
Suppose a person is elected to Parlia
ment while a case is pending in the 
Supreme court on the ISasis of corrupt 
practices and undue influence suppose 
that gentleman contests for President
ship and is elected, and after he is 
elected as President, if the Supreme 
Court holds that his earlier election to 
the Parliament or the Assembly as the 
case may be, is set aside on the 
grounds of corrupt practice and undue 
influence, then what would happen?

SHRI M. HID AYATULLAH: I do 
not think that membership of Parlia
ment is a condition precedent to being 
President of India. So, his election to 
the Presidentship might well stand. 
But I think that if a law is made that 
no person against whom a petition 
is pending for corrupt practice shall 
stand for election or offer himself as 
a candidate, that will meet the case.

SHRI JAGANNATHRAO JOSHI: 
So a clause has to be introduced in the 
Bill saying that any person against 
whom an election petition is pending 
shall not be eligible for being a candi
date? I have raised this question 
specifically because the consensus of 
the committee or the thinking of the 
committee has been in this direction

that we may have to suggest such a 
clause in the Act.

MR. CHAIRMAN: Hj has answered 
that clearly.

SHRI JAGANNATHRAO JOSHI: 
We are a democratic country where 
elections are supposed to be free and 
fair, and every individual is suppos
ed to vote according to his cons
cience. It has been observed in the 
Presidential and Vice-Presidential as 
well as the Rajya Sabha and Legis
lative Council elections that political 
parties issue whips. There, the 
electoral college is distinct from the 
Assembly or the Parliament. I 
would like to know whether the issue 
of such whips to the members of elec
toral colleges would or would not 
constitute undue influence.

SHRI M. HIDAYATULLAH: If 
there is an electoral college and the 
members belong to a particular party, 
they may be issued a whip. In 
America also, the vote does not go 
according to the party affiliations. 
Sometimes, it is quite against it. That 
is to say, they exercise their vote 
quite freely and may not depend on 
the whip in so to seak. But normally I 
do not know what kind of whip is 
issued, because I have not really in
terested myself in that. But even if 
a whip were issued, it would depend 
upon the member whether he obeys 
it or not.

MR. CHAIRMAN: His point is this, 
Suppose candidate ‘A* is from one 
party, candidate ‘B* is from another 
party and candidate ‘C’ is from a third 
party, and the respective parties issue 
whips to their members to vote for 
their respective candidates, wiuld that 
constitute undue influence in relation 
to the election of the President?

SHRI M. HIDAYATULLAH: I
would imagine that to bind the vote 
by a whip might be regarded as mak
ing the vote unfree. A person should 
be free to vote as he likes. As I 
said, in America, the voting pattern 
completely changes: it is not a lw a y s
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the party vote that takes place. In 
fact, in America it sometimes does 
happen that the popular vote goes to 
the defeated candidate and the elec
toral college vote goes to the success
ful candidate, and yet in spite of that, 
the electoral college vote has prevail
ed. But even at the electoral col
lege voting, there are arrangements 
or there is scope for voting down, be
cause they do not hold their elec
tions separately for the Vice-Presi
dent’s post, but the Presidential and 
Vice-Presidential elections together. 
There are other offices also which are 
clubbed together in this election, and 
the voting sometimes takes the effect 
of the other elections also, and for 
that reason, the voting pattern changes 
at the time of the secret voting, but 
I do not know much about it. Here, 
if a party whip is to be ignored, I 
think it would be all right; it would 
be better if there is no party whip and 
everybody has the right to exercise his 
franchise freely, but I would not say 
that it would amount to undue 
influence.

SHRI JAGANNATHRAO JOSHI: 
Would you favourably consider it if 
we suggest a clause in the Bill to 
prohibit political parties from issuing 
whips so that the elections could be 
free?

SHRI M. HIDAYATULLAH: A
clause may be added, but I do not 
think that would work, because a 
whip might be quite secret and may 
not be known. What you need to do 
is to see that the vote should be ab
solutely free, and to achieve that by 
some means of legislation or some 
kind of mixing up of the votes should 
be adopted so that it would not be 
known who voted for whom.

SHRI JAGANNATHRAO JOSHI: 
So, we are basically agreed and you 
agree that the vote should be free. In 
what form it should be brought about 
Is a matter for the committee to 
consider.

SHRI M. HIDAYATULLAH: Ye«f 
the vote should be free.

SHRI JHARKHANDE RAI: The
provision for security deposit is there. 
Is it at all necesary as a curb?

SHRI M. HIDAYATULLAH: If
you succeed on the flrst part, namely 
of having nominations from a large 
number of people, this would not be 
such deterrent as it was before. But 
I personally think that this deposit 
might well be retained, though of 
course people who stand and do not 
get votes are wealthy enough to for
feit the deposit and not mind it.

SHRI T. N. SINGH: As I under
stand the basic principles underlying 
the amending Bill, there are three or 
four objectives. One is to shorten 
the duration of the whole election, 
and procedural changes have been 
mad*. I would like to know whether 
reducing the gap between the notifi
cation and the filing of nomination 
from 14 days to 7 days will make 
any material difference?

SHRI M. HIDAYATULLAH: With 
all respect, I do not think it would.

SHRI T. N. SINGH: The other ob
jective is to prevent frivolous elec
tions and nominations. I believe, I 
have heard you aright in saying that 
the restrictions regarding deposits are 
not going to affect in any way the 
number of nominations that have 
been filed. Am I right in under
standing you?

SHRI M. HIDAYATULLAH: Yes,
because some of the candidates who 
had stood at the previous elections had 
deposited this amount and not bother
ed about it so long as their names got 
publicity in the papers.

SHRI T. N. SINGH: So, the main 
motive is to get some publicity. T 
am glad that you have put your fin
ger aright on the point.

In regard to the nominations being 
filed by a certain number of Menv. 
bers I would like to put it this way.
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There is a concept la our Coneltu- 
tion that every State is on a par with 
the rest. There are States in the 
country with hardly two or three 
MPs as their representatives, and 
even if the entire membership of the 
legislature of that State and the en
tire members of Parliament from 
that State were in favour of a par
ticular candidate, they cannot put up 
a proposal for a candidate of their 
choice under this restriction. Will it 
be correct to deprive a whole State 
.when you want?

SHRI M. HIDAYATULLAH: i
have given my personal opinion on 
the Section earlier. The number fa 
put so high that it makes it somewhat 
difficult for any but a very strong 
.party member to come forward. You 
are perfectly right in saying that if 
there is a desire to get somebody from 
a particular State, it would be pos
sible for the other States not to let 
him be supported at the nomination 
stage. The number chosen is extra
ordinarily high, if I may say so with 
due respect to the draftsmen, because 
partly, in a nomination paper, there 
is a provision that nobody shall , sign 
more than one nomination paper, 
which means that a candidate can file 
upto four nomination papers but he 
must get 160 members to sign. That 
is an unworkable proposition altoge
ther. There is also the provision that 
if a person sighs two nomination 
papers—it does not say for the rival 
candidates; maybe even for the same 
.candidate—both the nomination papers 
might become void. The risk involv
ed in having forty nominations, ques
tionable in the court of law, is enor
mous. To keep out undesirable 
people from coming forward, a small 
number like 4 or 5 would have been 
ample; because they would never be 
able to get a large number of per
sons, unless we have got, in our coun
try, especially in the legislatures, 
people who support anyone. I aia 
sure that so many Members of Par
liament and Legislatures will not bs 
lound who will support an undersir-

able candidate, who has no chance of 
success. Since the number of pre
scribed is so high, it may actually 
work in the way the Hon. Member 
suggests.

SHRI T. N. SINGH: I am in Par
liament since 1949. I feel that we 
have! been changing our laws too fre
quently. During the 25 years after in
dependence, we have been 
amending our laws too fre
quently, including the Constitution it
self and thereby not allowing healthy 
traditions and convensions to grow. 
Is this necessary, because the num
ber of people getting zero votes has 
been gradually going down? The 
number of election petitions is not at 
all frivolous. In the case of Mr. 
Subba Rao, it was an important case 
and in the case of Mr. Giri, the court 
did not award costs. Therefore, 
should we not allow traditional con
ventions to govern these things, rat
her than come up with amendments 
frequently?* It is a general question.

SHRI M. HIDAYATULLAH: An 
amendment without purpose, is not 
called for. This amendment is there 
because of the way in which the 
whole election of the President is 
taken light-heartedly. If there is a 
restraint there, there will be no need 
for having this curb on the 
standing by undesirable people. With 
regard to corrupt practices, I am 
aware that in the first instance, it was 
a technical point against Dr. Zakir 
Hussain; but the petition against the 
present President was more bodied 
and had more allegations; and the 
court did not accept them. It is 
obvious that such allegations, though 
they might turn out to be nothing 
should be avoided from being made. 
Otherwise, we will make a mockery of 
our high office.

SHRI T. N. SINGH: A very expe
rienced Chief Election Commissioner 
told us that he had lost faith in the 
manner in which indirect elections 
were held. In the case of election to 
Upper Houses in the States as well 
as to the Rajya Sabha here, he had to 
send observers to the States to guard
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not spell out the actual allegations. 
If the) Chief Election Commissioner 
felt the need for the safeguard in 
those indirect elections, why should it 
be omitted in this case?

SHRl M. HIDAYATULLAH; Those 
allegations are of a different type. 
Here the election is through and elec
toral college consisting of very respon
sible people.

SHRI T. N. SINGH: Probably I have 
not been understood. The electoral 
college here also consists of the MLAs 
and M. Ps. i.e. same set of people.

SHRI M. HIDAYATULLAH: 1 did 
not bear the Election Commissioner 
speak about it.

SHRI T. N. SINGH: You can take 
it from me that I am making a correct 
statement

SHRI M. HIDAYATULLAH: If that 
fe so, then some provision will have 
to be made for safeguard against such 
a mischief.

SHRI T. N. SINGH: You have said 
that the unseemly spectacle of these 
election petitions should be prevented 
as far as possible; and I am one with 
you there. I hold my country’s honour 
as dear as anyone else. The scheme 
of things under the Indian Constitu
tion is distinct from other constitu
tions. There are African countries 
where the President, once elected, 
cannot be questioned; in Ireland, his 
election can be questioned according 
to the law of the land. Our President 
*s a constitutional head. He is not a 
person elected directly by the voters 
and the entire citizens of the country, 
as in America, so in view of the fact 
that the Constitution also treats the 
President under article 114. He is not 
immune in the eye of the. law. He is 
subject to law. Why should not an 
attempt be made to go into the very 
fundamentals of the law to put him 
into the same pedestal?

SHRI M. HIDAYATULLAH: It is not 
a question of being put on a pedestal. 
The question really is that our election 
to the high office should be conducted 
in such a way that the high office is

not brought into peril. It is not for 
me to suggest, it is for the legislators 
to flpd out how the office can be saved 
and the wrong man can be kept out

SHRI T. N. SINGH: My suggestion 
is that in our country there is very 
restrictive law or law on scurrilous 
writing. I had the privilege of being 
a member of the Press Commission 
and there the Chairman of the Press 
Commission was also of the opinion 
that the law should be made more 
stringent. In this case there was 
scurrilous propaganda. It may or may 
not prove who has done tfrat. Would 
you agree that the law on scurrilous 
propaganda irrespective of the persons 
involved may be made more stringent 
s im u lt a n e o u s ly  with the present act?

SHRI M. HIDAYATULLAH: The
trouble would be that this is again a 
kind of operation where we never 
know who has spread this scurrilous 
matter and as you cannot catch him, 
you cannot punish him. If you can 
catch him, you can punish him.

SHRI T. N. SINGH: Tha* is another 
matter. That is an administrative 
failure.

SHRI M. HIDAYATULLAH: You can 
make a law. You propagate false 
things about a candidate to the presi
dential office but a part from its being 
made deterrent in practice, it will 
amount to the same thing. Unless you 
know who did, you will never put to 
use this machinery.

SHRI T. N. SINGH: The actual cul
prit has to be traced and punished, 
I agree with that. Now in the British 
Constitution it is said that the king 
can do no wrong. In our Constitution 
the President is not on that concept 
of law. There are people who have 
pleaded that because he is a special 
person, so, there should be two things. 
Either there should be no petitions 
against him once he is erected or in 
case he is elected and if he has sworn 
in office, there should be no petition. 
What do you say about this?

SHRI M. HIDAYATULLAH: It
would be very difficult to choose bet
ween the two. The damage that is 
done will be there in either case.
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SHRI T. N. SINGH: Why should 
we tamper with the present provision 
in the act as against unfair practices 
and corrupt practices etc?

SHRI M. HIDAYATULLAH: The 
provision is already there, and so long 
as wild allegations are made under 
cover of law, which was intended for 
a different purpose, false allegations 
may be made and much damage may 
be done.

SHRI T. N. SINGH: You are expe
rienced and know that people misbe
have despite the law. The only safe
guard is better traditions, better prac
tices, better conventions, that is the 
only provision.

SHRI M. HIDAYATULLAH: My
own feelings that if you do not have 
the law the conduct of the people will 
probably improve rather than worsen.

SHRI TRILOKI SINGH: The scheme 
of the bill provides for too deterrent 
provisions against frivolous candida
ture, those who have not a ghost of 
chance to win, at the stage of nomi
nation or filing of election petition.
I would like to draw the attention of 
the learned witness that an unsual 
provision seems to have been made 
that a nomination paper can be re
jected on the ground the signature of 
the proposer or seconder is not 
genuine, rather that signature has 
been obtained by fraud. I would 
like to have his opinion whether such 
provisions exist in the existing law 
or in the existing law relating to the 
election to the President, and Vice
President. This is an additional pro
vision for the rejection of a nomina
tion paper on the ground of fraud as 
a result of the summary enquiry con
ducted by the Returning Officer. Don’t 
you think that it will lead to unneces
sary harassment and lead the public 
and the candidate in a disadvantage 
position?

SHRI M. HIDAYATULLAH: I have 
stated that this whole arrangement

about having the nomination papers 
signed by so many persons, requires 
a second look. It is because first of 
qll, too many people are there and the 
chances of the Bgnature being faulty 
are always great. You expose that 
nomination paper in 40 different ways, 
if yop have fourty different signatures. 
That is the first thing. And the 
second thing is that sometimes a 
person signs it without realising what 
he signs. If there is some fraud* that 
is some can be brought to his notice. 
The idea is that he may withdraw 
his signature. There is no provision 
that once he has signed he has signed 
for ever. Unfortunately, that is my 
experience over these years. Perjury 
seems to run with these elections.

SHRI TRILOKI SINGH: If ‘A ’ no
minates me and ‘A* comes forward 
and says that he did not sign that no
mination paper and he is believed by 
the Returning Officer then my nomi
nation paper will be rejected without 
any lapse on my part but for the sim
ple reason that the man whom I got 
to propose my nomination paper has 
been won over by the other party. It 
is not unusual in this country.

SHRI M. HIDAYATU LAH: It is not 
unusual to have these things* but how 
to prevent these things. If you try to 
secure forty signatures then somebody 
might come forward and say that he 
did not sign that nomination paper.

SHRI TRILOKI SINGH: Suppose 
there is one proposer and one seconder 
and if he is won over by the other 
party, the candidate is at the dispo
sal of the proposer and the seconder

SHRI M. HIDAYATULLAH: You
can have four or five nomination by 
different persons so that the risk of 
somebody proving if I may use the 
well understood word ‘defector’ is re
duced and he can rely on another no
mination paper.
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SHKI TRILOKI J3INGH: II also 
Happened that those who got themsel
ves proposed lor the high office of 
President did not get a single vote
not in one case but in many cases. 
Bo you not think it is easy for the 
proposer to be won cover to the other 
side of the candidate?

SHRI M. HIDAYATULLAH: The
number of persons signing the nomi
nation should be brought to a reason
able size and then the candidate 
should be allowed to file more than 
one nomination paper to avoid this 
kind of risk. You have concentrated 
all your proposers into one—40 and if 
it falls to 39 the paper goes. The risk 
of person walking out on that candi
date has increased 40 times. May I 
suggested that each candidate may file 
six nomination papers or more pro
posed by one proposer and one secon
der. He must keep his number upto 
six instead of having 40 signatures on 
one paper. He can safeguard himself 
with five or ten or four nomination 
papers.

SHRI TRILOKI SINGH: I would 
like to know whether finding of fraud 
can be given summarily?

SHRI M. HIDAYATULLAH: Fraud 
has a very special type of law. Parti
culars of fraud havsi to be pleaded 
with great certainty and also chance 
must be given to the other side. The 
officer has to examine the paper sum
marily and if he finds that something 
has to be said, he has three days time 
to decide.

SHRI TRILOKI SINGH: It may be 
three days or three minutes for « 
summary enquiry.

SHRI M. HIDAYATULLAH: I have 
experience of this sort. My father 
was a Member of the Assembly. He 
stood three times and I know how 
quickly these things were decided, 
getting no time to think.

; SHRI TRILOKI $INQH; if I have 
understood the learned witness cor
rectly he is in favour of the 4*l*t$oq 
of the clause-curb offences o f bribery 
and undue influence and, also grounds 
of procedural irregularity whether on 
the part of the proposer or returning 
Officer, and intimidation.

SHRI M. HIDAYATULLAH: Inti*
midation—No. you cannot beat a per
son and make him vote.

SHRI TRILOKI SINGH: Intimida
tion can be there while exerting un
due influence and bribery. An un
happy experience has been that in the 
matter of election to the Upper House 
I mean Rajya Sabha and the Legisla
tive Council in the States bribery is 
said to have prevailed on a wide scale 
in the matter of elections where the 
electorate is very limited. The same 
is the case with the election of Presi
dent. It is common knowledge that 
rich people with a money bag support 
independent candidates, and inspite 
of partyhood have got them elected 
not from one State but most of the 
States in India. Will it not be neces
sary to retain this provision because 
the electorate is the same, and I hope 
the hon’ble members of this Commit
tee share this experience with me, 
that bribery has prevailed on a more 
rampant scale among the electors con
stituting in Rajya Sabha and Vidhan 
Parished. In view of the finding of 
the Supreme Court it was right that 
Mr. Giri has not done, but there is a 
definite finding in the Supreme Court 
that undue influence was commuted 
by certain sections of responsible peo
ple belonging to a particular party. 
D0 you not think that it would be 
better in the interest of purity of elec
tions relating to the highest office in 
th-s land that these provisions are re
tained?

SHRI M. HIDAYATULLAH: It 
scares me to learn that bribery has 
played a part in the election of Rajya
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aware of It. 1 was relying on the 
good sense of those people and I said 
at some stage that if we do not have 
this provision we can probably induce 
a better morality than by keeping the 
provision.

SHRI GANESH LAL MALI; In view 
of the fact that the proposer is there, 
would you consider it necessary that 
the provision proposed for security 
deposit would be equally necessary at 
the same time?

SHRI M. HIDAYATULLAH: It is 
hardly a deterrent. The idea is to keep 
the undesirable person out. Th€ per
son must not have the support at the 
very start. The provision for money 
hardly matters at alL

SHRI D. N. SINGH: You said in your 
evidence that you want to save the 
officer rather than save the man. In 
our Constitution /there is a provision 
for impeachment of the President. 
According to art. 61, charge can be 
preferred by either House of Parlia
ment. What is required is only 14 
days, notice and signature of one- 
fourth of the members of either 
House. The membership of Rajya 
Sabha is 250. That is even if 40 mem
bers sign a petition of impeachment, 
the charge shall be preferred. It ia 
just possible it may not be accepted 
by either House. But the damage is 
done. Would you say that this article 
should also be deleted from the Cons
titution?

SHRI M. HIDAYATULLAH: That
stands on a different footing. The 
impeachment originates in the House. 
It must originate in one of the Houses 
with a sufficient safeguard as to num
ber, whereas an election petition as 
the law stands can be preferred by 
anybody.

SHRI D. N. SINGH: No, it can be 
preferred either by a candidate or by 
an elertbfr.

SHRI M. HIDAYATULLAH: In that 
restricted field, it will be presented by 
the persons authorised to present it. 
But they are of a different character. 
In the case of impeachment, it will 
be proved misconducted; it would be 
voted upon in the House by a two- 
thirds majority. Unless the person 
was sure that two-thirds majority 
would available, he would hardly try 
to move such a resolution fa the 
House. Therefore, it is on a different 
footing. But election petitions run 
riot. You can have any kind of alle
gation made and the nature on not 
present proof of it. So one must stop 
this kind of thing with regard to our 
high offices, if our country is to emer
ge as a respectable country. That is 
why they did not like to have this 
kind of thing brought in the American 
constitution also. Othrewise. they 
would have also allowed such allega
tions to be made. Therefore, the in
direct elections are better. Here al
so we have indirect election. We must 
cultivate it in such a way that we do 
not run into all these defects.

SHRI D. N. SINGH: You also said 
that the election should be conducted 
in a dignified manner. In the last 
presidential election, a pamphlet was 
distributed about which your brother 
judges of the Supreme Court have 
made certain observations that it 
'plumbs the depths of fifth afi3 mean
ness seldom reached*. This is how 
justice Mitter has described it. Jus
tice Sikri has also said:

“ .. a series of anQnymous attempts 
in a country like ours would have 
as much, if not more, effect as one 
open powerful attempt. It would be 
dangerous to provide a sanctuary to 
anonymous attempts” .
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Would you suggest that in an elec

tion such scurrilous pamphlets €tc. 
should not be distributed, and If a 
person is found distributing i t  vhat 
would be the penalty against him? 
Any concrete suggestions to check dis
tribution of such pamphlets which 
plump the depths of filth and mean

ness seldom reached?

SHRI M. HIDAYATULLAH: I must 
say that it was shocking to have had 
such a propaganda in the last election. 
I am not saying who distributed the 
pamphlet or who was responsible for 
it. I must gay that it shocked me that 
for such a high office with two such 
dignatories in the field, such a thing 
should have been done at all-1 How 
to prevent it is a very difficult pro
position indeed. You can always 
make a law, but a breach of it is al
ways open. You may make it puni
shable with death; still breach can be 
possible and the man may get away 
with it. After all, we have laws 
which punish offences with death; 
still those offences are committed. No 
amount of rigour in the law will 
stop it. It is the good sense of the 
people that will stop it. If we have 
not the good sense, there is an end of 
the matter. I cannot advance the 
matter any further.

SHRI D. N. SINGH: Justices Mitter 
and Sikri have referred to the proba
ble origin of the pamphlet. Justice 
Sikri also observed that it was distri
buted to MPs in the Central Hall. 
Justice Mitter made a reference to its 
origin. If there is a judicial pronoun
cement about its distribution and ab
out its probable origin, why should it 
not be made incumbsnt on Govern
ment to find out the culprit and pun
ish him?

SHRI M. HIDAYATULLAH: If a 
law were made for investigation and 
for special trial of such people. It 
may be possible to catch somebody.

Unfortunately, if it has been distri
buted like that. I can only say it is* 
very regrettable that it should happen* 

in that body. That is about all.

How to stop it, is very difficult to 
say. You have got such stringent 
laws, DIR,'Essential Services (Main
tenance) Act etc. Yet you see what 
is happening in UP. There is always 
a breach possible of the most elabo
rate law you can make. Treason is the 
gravest offence in England; the man 
has to be hanged, disembowelled and 
buried with a stake through him at 
the cross-road. Even that does not 
stop treason being committed. It is 
not the punishment that will stop it; 
it is the good sense of the people that 
will do it. The greatest hope was that 
this election is an indirect election 
through an electoral college of MPs 
and members of Legislative Assemb
lies. That itself should be a safeguard 
against any frivolous, scurrilous or 
other proceeding. It is impossible for 
one who does that to get support for 
one one’s candidate in such a body. 
If that fails, I am afraid nothing else 
will succeed.

SHRI D. N. SINGH: The Supreme 
Court held in Sheel Bhadra Yajee’s 
case, election to the Council of States, 
that some members did accept money 
and voted for a particular candidate. 
He was disqualified. He was Mr. ..

SHRI M. HIDAYATULLAH: I an* 
not interested in any name.

SHRI D. N. SINGH: The members 
of the Rajya Sabha are elected by 
the members of the State Assemblies 
The then Chief Whip, Shri Raghura- 
maiah, mentioned about it. The then 
Home Minister, Shri Chavan, also 
mentioned about Aya Rams and Gaya 
Rams. They are expected to know 
better about the conduct of members. 
In view of the various judicial' 
pronouncements, in view of the re
commendations of the Whips’ Confer
ence regarding defections which you*
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have yourself mentioned, ift vitew of 
the frequent floor crossing, in view of 
many of the pronouncements of the 
Supreme Court regarding the con
duct of Chief Ministers when they 
were in office some of whom have 
been put to jail, would you not think 
that the provisions about “undue 
influence" should be retained?

SHRI M. HIDAYATULLAH: That 
this is an indirect election, can be the 
only justification for keeping a curb 
on law. That is the only thing one 
can say. Some curb on law will have 
to be kept. I hope—and I hope I am 
not hoping against hope—that our 
society will improve if it is found that 
it is being trusted. After all, it will 
be an indirect election.

SHRI H. M. TRIVEDI: You have 
appeared to suggest that the present 
provisions regarding bribery, corrup
tion and undue influence need not be 
present there because you hold the 
office high and you would rather ex
pect the society to act in a manner 
where such charges should not come 
about. But you did suggest that 30me 
provision against threat, intimidation 
or violence should in fact exist. 
Under the present Act, undue influ
ence comes to be defined really 
under the Indian Penal Code. I be
lieve the Law Commission has sug
gested some alternative definition of 
“ undue influence” . Do I take it that 
you would support the inclusion in 
the present bill the definition sugges
ted by the Law Commission for “un
due influence” . because that is 
exactly what you have in mind, 
intimidation, violence, duress etc.?

SHRI M. HIDAYATULLAH : As I
have said these categories, namely, 
intimidation, duress, threat and 
violence will have to be kept there. 
Whether they are brought under one 
general term “undue influence”  or 
they are defined separately, they will 
have to be there because they are 
well-understood terms. You can 
deifine “undue influence” as meaning

all these. But bribery aiid corruption 
uhfortdnat^ly leads to false1 imputa
tion that reflects upon the character 
of'the man, whereas intimidation and 
coercion does not in the same way 
reflect upon the man as showing 
ftWMl tsrir l̂tu ê. That is the slight 
difference between the two.

SHRI S. B. GIRI: You have stated 
just now that whips constitute an 
undue influence. In a parliamentary 
democracy, as we have, we have to 
abide by the party discipline. If we 
say that the issue of a whip is an 
uhdfee influence, then we are en
croaching upon the rights of political 
parties. Is it not a genuine right of 
a party to direct its members to act in 
the manner the party wants?

SHRI M. HIDAYATULLAH: The
party may issue a whip. But it 
should be open to the voter to vote as 
he likea.

SHRI S. B. GIRI: In the last elec
tions though the party issued a whip, 
many people voted against the whip 
of the party. But one we mclude 
this clause, will it not deny the genu
ine right of a political party to issue 
whip to its members?

SHRI M. HIDAYATULLAH: I would 
rather have no say in this matter. No 
whip in this matter would be much 
better. While the ideal situation 
is that each person is left free to 
vote as he likes, when a party sys
tem is developing, it is of the essence 
of a party system that it will issue a 
whip. Therefore, the whip will have 
to be retained. But it should be clear
ly understood that the whip may be 
ignored as in America it is sometimes 
done.

SHRI VIRBHADRA SINGH: There 
is a view that there should be no 
election petition or litigation regard
ing the election of the President after 
the President has assumed office and 
if there is to be any election petition 
it should be Anally decided before 
the President assumes office. I would 
like to know your views.
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SIIRI M. HIDAYATULLAH: The
Jifficulty in our country that there is 
no settled date for election, unlike 
America, for example, where there is 
a settled date for election known in 
advance. We generally break up our 
time into so many days for nomina
tion, scrutiny and so many days for 
canvassing, so many days for election 
and counting of votes and then there 
i9 the swearing in by the President. 
If there is an election petition after 
the election, it takes a long time to 
dispose of it.

SHRI VIRBHADRA SINGH: Could 
we not say that an election petition 
should be disposed of within a 
particular period?

SHRI M. HIDAYATULLAH: Just 
now hon Member said that we can 
not investigate fraud summarily. If 
you fix a time limit, then there can 
be only a summary investigation into 
the petition. If the President can 
be impeached and removed from office 
his conduct during the election can 
also be examined. But the area of the 
conduct should be reduced so that 
wild allegations are not made.

SHRI VIRBHADRA SINGH: Per
sonally I feel that it should not be 
difficult to provide that an election 
petition should be field and disposed 
of within a certain period, may be 
one or two months.

SHRI M. HIDAYATULLAH: It can 
be done in the case of other elections, 
where the petitions can be disposed 
of by the High Court within a parti
cular time limit. But the Supreme 
Court has only a limited number of 
judges. Then, a single big matter 
consumes much more time than a 
large number of small matters of 
much little consequence. For instance, 
now 13 judges are hearing the case 
on the amendment of the Constitution. 
The election petition against the Pre
sident was heard by five judges, 
who were continually occupied with 
that for three months. This kind of 
trial will always take time. Then, the 
presidential election having taken
.1799 L S — 7.

place, the swearing ceremony can
not be kept in abeyance for a loii£ 
time. That is not for me. It is foi 
the hon. legislators who are here to 
evolve some formula under which it 
can be done.

SHRI SAMAR MUKHERJEE: When 
cases of corruption and bribery are 
increasing and almost in every elec
tion, these charges are coming out 
in the Press that voters have 
been purchased and corrupt practices 
have been indulged, in under these 
circumstances if we delete the 
clause on bribery and corruption from 
this old Act then, will it not appear 
the people and also in reality will it 
not help to increase these practices 
of bribery and corruption and that 
in the case of election of President 
and Vice-President, this question of 
bribery and corruption is being 
legalised? So, this deletion will 
increased, not decrease the practicc 
of bribery and corruption.

SHRI M. HIDAYATULLAH: I
was hoping the other way because 1 
personally think that if bribery and 
corruption are brought before the 
court for investigation, it reduccs the 
office to a mockery even if it unfound 
that nothing like that happened, As 
I said, the chances of bribery in the 
case of a presidential election are 
very remote—bribery as such, that 
is money.

SHRI SAMAR MUKHERJEE: In
actual practice it is increasing. In 
every election this charge is com
mon.

SHRI M. HIDYATULLAH: In the 
lower elections, i.e. in elections to 
Parliament.

SHRI SAMAR MUKHERJEE: Even 
in presidential elections these 
charges have come.

SHRI M. HIDAYATULLAH: 
Charges have come. After all, we 
have had so many elections for the 
President. This was not the first elec
tion and there was never any charges 
of bribery before. In fact, in the first 
two elections, there were hardly any 
election petitions. In the third elec



9 4

tion, there was only the question of 
subscribing to the oath. Only in the 
Fourth election it has cotq&

SHRI SAMAR MUKHERJEE: That 
means that it is becoming a national 
feature. When it has turned out to 
be a national feature, at that stage, 
if we delete this part, it will further 
help.

SHRI M. HIDAYATULLAH: It is
not for me to contradict an hon. Mem
ber here, but I do not think it is a 
notional feature. It was just an acci
dental thing at that time. I do not 
think that our society is so bad.

SHRI G. VISWANATHAN: Your
experience was—I take it that the 
number of electors to the President can
be between 5 and 10—proposers and 
seconders.

SIIRI M. HIDAYATULLAH: I
would have multiple nomination 

' papers. This 40—I feel is too much.

SHRI G. VISWANATHAN: Sup
posing it is made 5 or more nomina
tion papers, will it be a sufficient safe
guard?

SHRI M. HIDAYATULLAH: I am
not on the number of nomination 
papers; I am on the number of elec
tors. If you have two, if one paper 
fails, the other will remain. One is 
good enough. If you increase the 
number of nomination papers, with 
one proposer and one seconder each; 
that would in my humble submission, 
lead to better results than one nomi
nation paper with 40 members.

SHRI G. VISWANATHAN: I want 
you to put a figure—whether it could 
be five electors or 10 electors. At 
present it is proposed 40. What will 
be your optimum and reasonable num
ber of persons who should propose 
and second?

SHRI M. HIDAYATULLAH: I
would say five proposers and five se
conders not necessarily on the same 
paper, there may be five different no
mination papers.

SIIRI G. VISWANATHAN: You
mentioned that the grounds of duress 
and intimidation should be there. 
How would you react if we add the 
two grounds which are obtained in 
thc Representation of People’s Act, 
namely, appeal in the name of caste, 
religion and other things and another 
creating feelings of enmity between 
different classes of citizens of India?

SHRI M. HIDAYATULLAH: For
the general electorate those grounds 
will be very material. I would not 
have them deleted for anything. If 
I remember aright, I set aside or 
rather upheld the setting aside of an 
election on the ground of appeal to 
religion. But this being a limited 
electorate, being an indirect one 
through an electoral college, such an 
appeal will have no meaning what
ever. Do you expect that the Presi
dent will go about saying to the 
Hindus, ‘Vote for me because I am a 
Hindu'. I am not imagining ?uch a 
thing work with the kind of electo
rate we have here. But this may 
work with the masses; therefore, it 
has to be retained there, but it is 
hardly needed here.

SHRI G. VISWANATHAN: From
the observations you have hoard from 
the Members, will it not be an open 
invitation to corruption if you remove 
these two grounds now considering 
our experience in the present circum
stances?

SHRI M. HIDAYATULLAH I do 
not think so, with all respect to you.

SHRI BALACHANDRA MENON: 
With a view to avoid the highest dig
nitary of the country, namely, the 
President being tried in a court in 
an open trial for corrupt or undue 
influence, would you suggest a new 
clause be inserted for a Parliamen
tary Tribunal or a committee?

SHRI M. HIDAYATULLAH: If I
am asked, I would like to draft it 
for you. I cannot give it impromptu 
because drafting will require my 
reading of the old English law to sea

?
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what kind of a Parliamentary Com
mittee it was.

MR. CHAIRMAN; Han. Members 
v̂ ant to know whether in view of this 
can it not be left to a Parliamentary 
Committee to examine?

SHRI BALACHANDRA MENON: 
......... to have a Parliamentary Com
mittee for that and see that it is dis
posed of.

SHRI M. HIDAYATULLAH: It can 
be done, The Supreme Court is not 
a must in every case. It can be done 
through another agency. It can be 
done more conveniently than in the 
Supreme Court.

SHRI NITIRAJ SINGH CHAUD- 
HARY: Art. 58 of the French Consti
tution provides for such matters being 
heard by a Parliamentary Committee.

SHRl M. HIDAYATULLAH: If
you want me to draft it, it can be 
done.

MR. CHAIRMAN: Thank you Mr. 
Hidayatullah.
(The meeting then adjourned to meet 

again at 15.00 hours)
(The Committee re-assembled at 15.00 

hours)

(II. Shri A. K. Sarkar, Former Chief 
Justice of India

(The witness was called in and he 
took his seat).

MR. CHAIRMAN: You have bte-
fore you the amending Bill. With 
your wide and varied experience in 
law and judiciary the Committee 
would be glad to hear you first about 
this Bill and then Members want 
to put questions.

SHRI A. K. SARKAR: I have
gone through the Bill. There are 
certain minor points concerning the 
Bill on which I have some little sug
gestions to make later. Broadly the 
main things you are dealing with are 
undue influence and bribery which 
now form grounds for setting aside

tne election. Now this is nut really a 
matter of law nor. I am experienced 
enough in this kind of thing to give 
valuable. 1 think it would be better 
to retain them and then have the 
case before the Supreme Court, and 
they decide it as a prima facie case, 
that is to say, reject it if, there is 
no case to be gone into. Then per
haps so far as Presidents’ election 
is concerned, the proceedings might 
be held in camera. Then the people 
indulging in the things against which 
you have now provided would be foil
ed. That is what strikes me. About 
the rest of it I have nothing to 
say. Looking at clause 3 of the Bill, 
Sub-section (1) clause (b) says: “the 
date for the scrutiny of nominations, 
which shall be the day immediately 
following the last date for making 
nominations or, if that day is a public 
holiday, the next succeeding day 
which is not a public h o l i d a y I  
think the notification should fix the 
date mentioned in clause (a) only 
and the other dates should be fixed by 
the Statute without needing fresh noti
fications. That would make the notifi
cation simple and avoid disputes. Then 
another thing strikes me. You have 
mentioned in some of the clauses in 
the proposed sub-section (1) of old 
S.4, the last date, but which is the 
first date? In clause 4, you will find 
two things. Section 5 talks of an
other notification. First of all, it says 
it is for intended election. This fol
lows the notification mentioned in the 
proposed sub-section 1 of old Section 
4. Then the point arises which is the 
first date for filing the nomination. 
Then in clause 4 under the new sec
tion 5 the place has to be specified 
where the nomination papers are to 
be filed. Now the date of the scru
tiny is the date immediately after the 
last day of the filing of the nomina
tion paper. I take it that the scru
tiny will be in Delhi. So far as that 
is concerned, if a holiday is declared 
after the notification is issued under 
sub-section 1 of section 4 then under 
new section (1 A) of old section 4 if ne
cessary, suitable amendment in the 
notification issued under sub-section
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1 may be made It strikes me that it 
is not clear what ‘if necessary* means. 
What is the special case that makes it 
“necessary” . And then suppose a 
holiday is declared immediately be
fore the next day fixed under clauses 
(b) or (c) or (d) of sub-section 1 for 

a sudden reason, as happened in the 
case of Rajaji, then where is the time 
to make the amendment. I take it 
when it is said that amendment may 
be made, it is also intended that the 
amendment will be published other
wise we will only be keeping it in 
the archives. Perhaps you will have to 
find a way out for that purpose. Then 
come to new section 5A which states 
‘if he is qualified to be elected.. ,\ On 
what day is that test to be applied 
about his qualification? The day of 
nomination or the day of scrutiny? If 
you mean the day of the filing of the 
nomination paper, if that is meant, 
then how r*o you reconcile that with 
section 5E, (3), (a) which is at page
4. Here is mentioned the date of the 
scrutiny and not the date of the filing 
of the nomination paper. At the time 
of the nomination paper the man is 
fit but if something happened in the 
meantime, how do you reconcile with 
that? Then section 5A unless you ex
plain what is “ if he is” , I am not 
clear myself. Before we pass on. I 
refer to the words ‘inviting nomina
tions’ in section 5. There is section 
5B sub-sections 1 and 2‘which provide, 
I believe, that the nomination will foe 
by filing of the nomination paper. I 
should like to retain something of the 
kind as in old section 5(2) to make it 
clear that the nomination will be by 
filing of the nomination paper or 
something like that should be retained. 
That is what I feel there. On Section
5 B: I have nothing to say as to the 
main part of it. As for the language 
of clause (a) there you say ‘elected 
members, it seems to me these words 
are not necessary. Earlier you have 
mentioned *20 electors as proposers’ 
and *20 electors as seconders’ . Elec
tors imply that tjjese gentlemen must 
be elected members.

MR. CHAIRMAN: There is Rajya
Sabha which is not directly elected.

SHRI G. VISWANATHAN: There
are nominated members also.

SHRI A. K. SARKAR: Under
article 54. the election is to be by the 
elected members.

SHRI NITIRAJ SINGH CHAUD- 
HARY: ‘elector* is also defined in
section 2 (d ):

“ ‘elector’ in relation to a Presi
dential election, means a member of 
the electoral college referred to in 
art. 54, and in relation to a Vice- 
Presidential election, means a mem
ber of either House of Parlia
ment” .

SHRI A. K. SARKAR: Yes, that
is what I thought. No harm if these 
are retained, but it might be more 
elegant if they are left out.

Then 5E(8):
“For tbe purposes of this section, 

a certified copy of an entry in the 
electoral roll for the time being in 
force shall be conclusive evidence 
of the fact that the person referred 
to in that entry is an elector for 
that constituency, unless it is prov
ed that he is subject to any of the 
disqualifications mentioned in sec
tion lfi of the Representation of 
the People Act, 1950” .
If that is proved, he, ceases to be 

f̂ n elector for the purpose of this elec
tion. I do not, know whether you 
would like to clear that up in that 
section as proposed in the Bill___

Permit me to say that this requires 
an intensive study which I do not 
think I have made.

SHRI T. N. SINGH: You have gone 
into the full details of this.

SHRI A. K. SARKAR: Then 5B
(3):

“The returning officer shall not 
accept any nomination paper which 
is presented on any day before 
eleven o’clock in the forenoon and 
after three o’clock in the after
noon” .
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What does ‘any day' mean? It may 
perhaps be argued, that this enlarges 
the time that is fixed by the 1st day, 
which I mentioned, and the last day 
which the notification is required to 
state. ‘Any day’ may be a bit too 
wide.

Then passing on to the proviso men
tioned in sub-section (3), of Section
5, I do not think it is necessary. It 
is mentioned in the statute and has to 
be followed. It is in 5B(1). It is al
ready mentioned there. Why take up 
an extra burden?

If the Returning Officer forgets to 
mention it, argument can be raised. 
Litigation can be started.

SHRI T. N. SINGH: Proviso (b)?

SHRI A. K. SARKAR: Same thing.
If you keep it, you may consider 

whether the expression on ‘available 
date* should be defined. I follow it 
myself, but I think more precision 
would be better.

Then sub section (4) of section 5B.
“Any nomination paper which is 

not received before three o ’clock in 
the afternoon on the last date ap
pointed under clause (a) of sub
section (1) of section 4 or to which 
the certified copy referred to in sub
section (2) of this section is not 
attached shall be rejected and a 
brief note relating to such rejection 
shall be recorded on the nomination 
paper itself” .
What is to happen to the rejected 

nomination paper? Is it to 'be returned 
to the person presenting it or kept on 
the file? If so, is it to be &iven any 
kind of publicity? Certain notices 
have to be hung in the office. Is any
thing like that to be done in this 
case.

SHRI T. N. SINGH: Under the
rules, there is a provision for hanging 
it on the notice board in the Parlia* 
ment House.

SHRl A. K. SARKAR; Should not 
some provision be made about com

municating this rejection to the party

concerned presenting the nomination 
paper?

SHRI T. N. SINGH: Should we not 
leave these details to the rule-making 
powers?

SHRI A. K. SARKAR; That you 
can. But the intention, I find from the 
notes on clauses, is to put some things 
considered more important in the Act 
ilself—see note on clause 4.

SHRI T. N. SINGH: That is so.
SHRI A. K. SARKAR: Then 5B(5):

“No elector shall subscribe, whe
ther as proposer or as seconder, more 
than one nomination paper at any 
election/’
What is the idea behind it? I have 

not got it. Why do you wish to debar
him?

SHRI T. N. SINGH: Some member 
may propose more than one name.

SHRI WITIRAJ SINGH CHAU- 
DHARY; The election is for the 
Presidentship. I may propose your 
name and Singh Saheb also.

SHRI T. N. SINGH: This prevents
some persons nominating more than 
one person.

SHRI NITIRAJ SINGH CHAU- 
DHARY: One contestant for one post 
proposed by one person.

SHRI A. K. SARKAR: Then going, 
on to 5D(a), (b )—page 4. Is it neces
sary to do this, because this is already 
in the notification? You are repeating 
the same thing. It will be simpler to 
leave it in the notification.

The new section GEO) reads:

“On the date fixed for the scrutiny 
of nominations under sub-section
(1) of section 4, the candidate, one 
proposer or one seconder of each 
candidate and one other person 
duly authorised in writing by each 
candidate, but no other person 
shall be entitled to be present at the 
time of scrutiny of nominations. . • • ”
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Would it not be better to give a little 
more time to scrutinise the nomina
tion papers. Supposing here is a week 
available lor filing nomination paper, 

the scrutiny will be immediately the 
day following under sub-section (4). 
If you give them a little more time, 
would it not help to scrutinise with 
greater care? That is a point for the 
Committee to consider.

Coming to section 5E(2), will the 
candidate whose nomination paper is 
rejectee be present at the scrutiny? 
It is not provided for. If that is the 
intention, it is all right. You may 
consider whether you can make a 
provision for that as a matter of policy 
and expediency.

In section 5E(3) when you say “re
ject nomination1’ I suppose you mear  ̂
the nomination paper by which the' 
nomination has been made. That is 
why I drew attention to sub-section
(2) of section 5 of the old Act which 
has been deleted.

Before coming to the grounds of re. 
jection, though the draft Bill indicates 
that the scrutiny has to be by the 
Returning Officer, that is nowhere ex
pressly stated. I would prefer it to be 
stated that the scrutiny that is provi
ded for will be by the Returning 
Officer.

Sub-clause (3) (b) says:
“that any of the proposers or 

seconders is not qualified to subs
cribe a nomination paper under sub. 
section (1) of section 5B;”

I suppose “is not qualified” means 
on the date of the signing of the norni. 
nation paper. Does it mean that? 
Because, the scrutiny is at a much 
later date. You may make that clear 
so that there is no doubt.

You have earlier provided in section 
5B that there will be at least 20 elec
tors as proposers and 20 electors as 
seconders, so that there may be more 
than 20 of either variety. Now by 
section 5E(3) (b), if one of these per
sons is not qualified, the whole thing 
goes. Is tt it the intention even if there

are more than 20 proposers and twenty 
seconders.

Then, in section 5E(3)(c) will you 
not add that these proposers and se
conders have to be not only of a 
certain number but they have to have 
certain qualifications mentioned in sec
tion 5B? Should you not add here 
“as provided in section 5B (l)(a ) or
(b), as the case may be” .

Coming to sub-section (d), I suppose 
it is intended, as in the earlier case, if 
Ihere are more than 20 persons, say 
30 persons, and if the signature of any 
one of them has been obtained by 
fraud, deliberately put it in knowing 
it is not genuine, then it is intended 
that the whole nomination should go, 
even though there are sufficient genu, 
ine proposers and seconders even 
otherwise. I would take that view.
If that view is taken, I could not ob
ject to that.

I have no objection to sub-clause 
(e).

Coming to ( f ) f some of these points 
have been covered earlier. For exam
ple, rejection is covered by sub-section
(4); certified copy is covered by sec
tion 5B (2). So, this becomes duplica
tion and, may be, contradictory at 
times. Putting it broadly and compre
hensively like that may not be a very 
wise thing. That could be examined.

Sub-section 5E(4) says:

“Nothing contained in clauses (b) 
to (f) of sub-section (3) shall be 
deemed to authorise the rejection of 
the nomination. . , . 99

Suppose this nomination paper comes 
under sub-section (3 )(e ). Then will 
it go? I do not think it should go, 
when there are sufficient numbdr of 
proposers or seconders left. I come 
now to section 5E<6). Supposing some 
evidence is necessary to complete the 
inquiry, that is in view here and that 
is not available, would you not make 
some provision for that also that, at 
the discretion of the Returning CtfSeer 
—the officer scrutinises certain things 
but all tilings could not be foreseen— l
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to you may say that if he did not see 
it earlier, he should be given time. 
Would you not like to make some pro. 
vision or must he do it immediately.

Then again 5E(6). Once he starts, 
he shall not allow any adjournment of 
the proceedings. 1 am thinking of 
something in support of it.

These are the matters of great im
portance. But if you think it will 
help the idea you have in your mind, 
you may incorporate it; not other
wise.

Clause 8—Here what is the point of 
time you have in view?

That is all I have to say on the pro
posed provisions.

SHRI G. VISWANATHAN: Re
garding the deletion of the two pro
visions—bribery and undue influence, 
you said that it is better to retain it 
and you also qualified it by saying 
that there should be a prima facie 
enquiry. Would you please throw 
some light on it?

SHRI A. K. SARKAR: I am putting 
it this way. As I understood it from 
the draft that was circulated to me, 
I refer to the Objects and Reasons, it 
is certainly unseemly that allegations 
of this character should be openly can
vassed before the public against a per. 
son of the eminence of the President. 
Even if it is found that those allega
tions were justified and the person 
elected as President is removed from 
the office as a result of the Supreme 
Court’s judgement, it does not help 
the country. I entirely agree, but, at 
the same time—I think you will par
don me for this—I am not doing Jus
tice to my country and I anyone of the 
country. I feel that if you remove this 
kind of provision from the Act then it 
may be it would act as an encourage
ment to people so minded. That is 
why I would suggest that those 
grounds for setting aside the election 
of the President or Vice-President 
should be retained but we should try 
and ou* a method by which least 
harm is caused to the country as -  
whole by such retention.

SHRI G, VISWANATHAN: Shall I 
say that, according to you, the prima 
facie inquiry can be held in camera 
or the whole thing should be held in 
camera?

SHRI A. K. SARKAR: I have not 
really suggested it, but I agree with 
you that the entire case may be held
in camera.

SHRI G. VISWANATHAN: Regard
ing the number of electors—that is 
supposed to avoid frivolous nomina
tions and at the same time taking into 
consideration the present political set
up, there are certain States which 
not nominate a candidate if the num
ber is put at 40. Don’t you think it 
is too much and excessive and is it not 
belter to bring it down—the number of 
proposers and seconders? For example 
10 or 5.

SHRI A. K. SARKAR: If you per
mit me to say so, I am not competent 
enough. I have had no experience of 
politics and I could not really help 
you on this question whether it should 
be 10 or 20 but I do not quite follow 
when you say that a State could not 
get sufficient ntfmber of proposers and 
seconders. I have not said that. But, 
is the nomination to go by States? So, 
we need not consider whether there 
can be a State which could not muster 
enough number of qualified electors 
to nominate proposers and seconders of 
a presidential candidate. Have you 
not proposed—I do not know, with 
your leave I am saying it,—a paro
chial point of view?

SHRI G. VISWANATHAN: At pre. 
sent, the strength of the largest Oppo
sition Party is 25 in the Lok Sabha. 
It seems that in the present political 
set up, the party, even if it wants, will 
find it difficult to nominate a candidate. 
Will it not be putting too much res
triction on Parties to nominate Presi
dential candidate? 40 Members.

§HRI A. K. SARKAR: It is certainly 
obvious. I could not disagree with 
you there. But why are you men
tioning parties in this connection.

SHRI PILOO MODY: I would like 
to re-frame the question which was



just asked. The reality is that we have 
lo-day in the political arena several 
Parties in opposition and none of 
them has the requisite amount of st
rength to be able to field f* candidate 
of its own. The question first arises 
is: whether legitimate all-India poli
tical parties 6hould or is it desirable 
that they should be able tu field their 
own candidates for the Presidential 
election, whether it is in the greater 
interests of democracy thit they can 
field their own candid* ies or not?
What is your opinion on that? Do you 
think that it would be in the greater 
interest of democracy in India if legi
timate political parties could field -heir 
own candidate for the Presidential 
election?

SHRI A. K. SARKAR: There could 
be no objection to that. But I do not 
know that this post should always go 
by political parties?

SHRl PILOO MODY: Our 25 years 
experience shows it has.

The question is if it is de.-irable that 
political parties should fiele their an- 
date, then bearing the political situa
tion in mind the qualification for 
nomination should be brought, down 
to the level where it is possible.

SHRI A. K. SARKAR: That mu.t be 
so.

SHRI VJRBHADRA SINGH: What
are your views regarding the provi
sion of security deposit in *he propos
ed Bill?

SHRl A. K. SARKAR: I have no 
objection to the -amount being fixed 
and the system of security deposit in 
the kind of things tnat h-ive happened 
may have a salutory effect.

SHRI VIRBHADRA SINGH: The
purpose is to prevent frivolous nomi
nations, etc. It is for this purpose 
that the number of proposers and se
conders is sought to be raised lo 40. 
Do you not think that it is sufficient 
deterent far the frivolous candidates 
coming forward or we should have 
the pro*: ion of security deposit also?

SHRI A. K. SARKAR: The two
things are different. One is nomination 
and the other is in regard to the peti
tion for setting aside the election.

SHRI VJRBHADRA SINGH: The se
curity deposit is not for fighting t*ie 
election but for the candidature.

SHRI A. K. SARKAR: It may not 
be achieving much.

SHRI RASIKLAL PARIKH: Re
garding so many members of Parlia
ment and so many members from the 
State legislatures, would you consider 
that the suggested provision is all 
right or if it is a mixed lot—altogether 
40 either of Parliament or legislatures, 
would that suffice?

SHRI A. K. SARKAR: On that point 
I have not much of experience.

SHRI RASIKLAL PARIKH: It is 
felt that it would be difficult for the 
members to get so many membere 
from Parliament or Legislature. If 
that is a mixed one, that would meet 
the objection.

SHRI A. K. SARKAR: I find no 
objection to the suggestion that you 
have made.

SHRI NAWAL KISHORE SINHA: 
We should think some way whereby 
the election petition against the Presl- 
dent is disposed of within a reasonable 
time limit so ag not to interfere with 
an early swearing of the man for the 
post of the President.

SHRI A. K. SARKAR: You are
thinking of the method by which de
cision could be made quickly by the 
court.

SHRI NAWAL KISHORE SINHA: 
Despite such instructions by the Go
vernment we find that cases are not 
disposed of quickly. Can any law be 
amended or system formulated where
by the court may be able to dispose of 
such petition early than the normal 
election petitions or cases under or
dinary provisions of the Indian Penal 
Code?

SHRI A. K. SARKAR: The only
suggestion I can make on that point
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is you give wide powers to the court 
to take as summary a procedure as 
they think would suit the occasion. 
Litigants and not the judges hearing 
the parties prolong the case and no 
kind of procedure can shorten it. The 
time is mostly taken by the witnesses 
and their cross examination by the 
counsel. It is difficult to stop this 
lengthy cross examination unless you 
give the cpurt summary power to deal 
with it in any manner it thinks fit.

SHRI NAWAL KISHORE SINHA: 
Do you think it is possible that the 
courts can be given power to dispose 
it of summarily within one or two 
months?

SHRI A. K. SARKAR: Yes. But 
there has to be co-operation from the 
people, litigants.

SHRI BALACHANDRA MENON: 
The charges of bribery and corruption 
on the President may not be taken up 
in the open court. Have you got any 
suggestion to make as to how it should 
be done? What form should be 
adopted?

SHRI A. K. SARKAR: It can be
heard in camera as has been suggested 
earlier here.

SHRI D. N. SINGH: Would you like 
any damaging statement with regard 
to a candidate, if it is published, to be 
a cognisable offence?

SHRI A. K. SARKAR: It is already 
an offence.

SHRI D. N. SINGH: During last
election the Supreme Court of India 
has held that a pamphlet was circulat
ed in the Central Hall of Parliament 
b y  Members of Parliament. I want 
to know if a person is in possession of 
a f i l t h y  pamphlet, w h y  that should 
not b e  forefeited by the Government 
on the ground that it should not be 
circulated?

SHRI A. K. SARKAR: Who decides 
the question? Is to be a Police Officer, 
but then this is a question of giving 
power to the Police Officer which may 
also be put to abuse. There are very 
large number of things to be considered 
when it is done.

SHRI TRILOKI SINGH: The whole 
scheme of this amending Bill seems 
to be to discourage frivolous candi
dates and to deter the electors from 
filing an election petition in a light
hearted manner. So in view of the 
past experience of so many elections 
and two petitions before the Supreme 
Court, I would like to know whether 
one deterrent provision is not enough. 
The nomination should be made easier 
so that it may be possible for a party 
to nominate a candidate. Although 
the candidate is very good and he 
may win but because of the necessary 
number required, he may not be able 
to file his nomination paper. The fil
ing of the election petition may be 
made difficult.

SHRI A. K. SARKAR: Would it not 
be better for the country as a whole 
not to have people contesting for this 
post who are really not fit for it.

SHRI TRILOKI SINGH: The pre
sent President had no support when 
he stood and gathererd support every
body and ultimately he won. My 
point is that a person may be worthy, 
he may get elected and he is not only 
capable and great but has all the 
qualities that go to make a President 
but he is not prepared to come out 
of his office and one elector goes 
and says that you come out for election. 
Therefore, my submission is that the 
filing of the election petition should 
not be permitted in a light-hearted 
manner but in so far ae the nomina
tion goes anybody can come forward. 
I want to know if the nomination is 
retained more or less on the existing 
lines but the filing of election petition 
provision may be made more strin
gent as proposed in this Bill or even 
a little bit more is added so that peo
ple may not come to file election peti
tion in a light-hearted manner, what 
is your reaction?

SHRI A. K. SARKAR: In what
form it should be retained is for you 
to consider.

SHRI T. N SINGH: My first objec
tion is in regard to producing the 
time of the whole election procedure 
from the time one is nominated and 
tn the time one is elected. And the
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greatest change they have made is 
in regard to ‘from 14 days to 7 days’ 
from the date of notification. Don't 
you think that our country is a very 
big country, there are tribal areas 
where communication does not reach 
before 10 days and is it not necessary 
to retain the same i.e. 14 days? Is 
this change worthwhile?

SHRI A. K. SARKAR: I could not 
say whether there is anything very 
much desirable achieved by reducing 
it from 14 to 7. An election has to 
be made in certain cases within a 
specified time. Those cases include 
one when he has resigned. Even in 
the case of his term coming to an end, 
the election has to be made before he 
leaves.

SHRI T. N. SINGH: I do not think 
under the Constitution there is any 
rigid time limit.

SHRI A. K. SARKAR: That you
will find in article 50(1) (c) of the 
Constitution.

SHRI T. N. SINGH: Now one of the 
suggestions made was that we should 
prevent election petitions as far as 
possible and therefore, we should 
make it as stringent as possible. But 
in that attempt various clauses like 
bribery and corruption have been 
omitted. You have rightly felt that 
things will not be desirable but there 
are other things also like undue pres
sure. Will that undue influence in
clude all these things? How do we 
define it? We have the earlier Act 
including ‘undue influence’. In that 
case, will undue infience include inti
midation, communal appeal, religious 
appeal etc.

SHRI A. K. SARKAR: I think not 
strictly legally.

Communal appeal which, I believe, 
is a kind of communal activity may 
be undue influence. The distinction 
between intimidation and undue influ
ence, as I understand it from the 
legalistic point of view, is this. When 
one is said to act under undue influ
ence, it ie his act. but there is a com
pulsion on his mind behind what is 
done. Hut that compulsion has been 
cueater7 by certain forces which it is

the policy of law to prevent. Inti
midation is something which a person 
does not do out of his own volition 
but because of his being forced to do 
it by threat of physical violence or 
other things.

SHRI T. N. SINGH: Should we not 
add intimidation to this list of points 
on which a petition can be filed?

SHRI A. K. SARKAR: As I see it 
the whole object is to keep out of 
court anything which may reflect on 
the person of the elected candidate or 
of the high office to which he has 
been elected. If that is the object— 
and that object I appreciate—then 
retaining ‘intimidation’ would not 
achieve it.

SHRI T. N. SINGH; Under the 
Constitution, the election law in the 
case of the President is no different 
from any other individual. Why 
should we make a distinction in this 
case? Will it not amount to discrimi
nation under art. 14?

SHRI A. K. SARKAR: I do not 
think so. After all, the President has 
a lot more amenities, honour and 
other things which other people do 
not have. But nobody questions them 
as discriminatory. So far as election 
to the office of President is concerned, 
there is no discrimination. Everyone 
is free to contest and get elected.

SHRI T. N. SINGH: .You have
favoured reducing the number of pro
posers and seconders from 40 to a 
lower nuiftber. There is a suggestion 
that instead of that, we can make it 
a nomination by one proposer and one 
seconder, provided there are not less 
than 5 nomination papers. So in each 
case that will bring in 10. At the 
same time, it will provide for a grea
ter variety of numbers without im
pinging on this law of proposer and 
seconder.

SHRI A. K. SARKAR: Are you
suggesting that each candidate, in 
order to have a competent nomina
tion paper, must file 5?

SHRI T N. SINGH: Yes:

SHRI A. K. SARKAR: In each case 
there will be a proposer and seconder. ^
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1 have not seen the difference bet
ween the two.

SHRI T. N. SINGH: This was a
proposal made by one witness before 
ur. I was wondering whether you 
would welcome it.

MR. CHAIRMAN:: Each nomina
tion will have a proposer and secon
der. But one candidate must file 5 
nomination papers.

SHRI A. K. SARKAR: That I fol
low. What I have not followed is 
what is the advantage in one system 
as against the other.

SHRI T. N. SINGH: I am asking 
is whether it will be advantageous to 
have this instead of the other one. 
Your idea is to reduce it to 10. It 
comes to the same thing.

SHRI A. K. SARKAR: If I may 
make a correction, I was not in favour 
ol‘ 10 against 20, neither of 20 against 
40._ What I meant to say was that 
what the number should be is a ques
tion on which I am not competent to 
answer. You are in the midst of it.
I personally have no opinion on jt.

SHRI T. N. SINGH: The whole pur
pose of this Acf is to prevent frivolous 
nominations, frivolous election, fri
volous election petitions. In any 
country where the presidential sys* 
tem prevails, one can understand 
some justification. In this country 
that system is not extent. The Pre
sident is only a constitutional head; 
there is the executive, judiciary and 
legislature, functioning independently 
with almost equal status. Why should 
we become so perturbed when in 
other countries, say for example, Ire
land they have it. We should not be 
finicky about the President’s position.

(SHRl A. K. SARKAR: With your 
leave, I would not agree with the 
view that you expressed, because if 
the President's office or President's 
dignity is brought down, I would feel 
myself brought down, the whole 
country will go down with it. It is 
necessary that you should have some 
tradition builf' up, to look up to and 
follow. That is what I feel.

SHlil T. N. SINGH: 1 share that 
view. But I ask this question because 
a suggestion was made that once a 
President has been sworn in, we should 
prevent election petitions. The con
clusion is inevitable that that the gap 
between the election and the actual 
assumption of office by the President 
should be increased in order that all 
these election petitions can be dis
posed of before he actually occupies 
the guddi. Would you favour such a 
longer gap?

SHRI A. K. SARKAR: Before the 
results are declared and his assuming 
office?

SHRI T. N. SINGH; After the 
results are declared and he assumes 
office as in America where it takes 
5-0 months for the President to come 
into office.

SHRI PILOO MODY: 2* months.
SHRI T. N. SINGH: It can happen 

here also. Within that time, any 
election petition can be disposed of.

SHRI A. K. SARKAR: If I may
ask, what is the reason why in Ame
rica these 2\ months must export.

SHRl T. N. SINGH: I cannot say 
anything about the constitutional as
pect. America has a very small con
stitution. I have read of elections 
for the last 20—30 years. In each 
case, the time gap has been 2—3 
months*.

SHRI PILOO MODY" President 
Nixon is still not in office as tht 
newly-elected President.

SHRI A. K. SARKAR: I do not kno^ 
why this gap has been provided. 
Speaking entirely for myself, I do not 
think it would make any difference if 
there is that gap or no gap at all. If 
a person who has been elected but 
has not assumed office is removed, as 
much ‘harm is done to the country’s 
dignity and character. It is what is 
in the country’s interest and not ours 
that is important. Whether he is re
moved before the assumption of officr? 
or after the assumption of office, makes
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little difference to the damage to the 
country’s image.

SHRI T. N. SINGH: So you would 
not mind election petitions after the 
President has been sworn in and that 
should not be a ground to rule out 
petitions?

SHRI A. K. SARKAR: No.

SHRI J. RAMESHWAR RAO: There 
is an electoral college for the election 
of the President and Vice-President, 
which is composed of the members of 
the Assembly and Parliament. For 
the normal business of Parliament 
and Assembly the political parties 
issue whips. But it is seen that in the 
last few elections for the selection of 
the President and Vice-President the 
political parties have issued whips to 
the members of the electoral college, 
Is this not an undue influence in the 
sense that there is no free voting? 
When a member of a political party 
receive a whip he is bound to vote 
according even though he may not 
like to do that, because if he votes 
against the whip then he would be 
acting in an indisciplined manner. So, 
could the whip not be prohibited in 
such an election?

SHRI A. K. SARKAR: A democracy 
cannot work without parties. If the 
members of the party act on their 
own, I suppose they will be in the 
wilderness. Without concerted action 
nothing much can be achieved. That 
being so, if we have necessarily to 
act with the parties, we cannot do 
away with whips. And the President 
once elected, he is the President for 
each one of us. That being so, every
one is interested in seeing that a pro
per person according to his own way 
of thinking is elected to the office. If 
that is so, then I can see no objection 
to his trying and arguing with his 
friends and other electors to that 
office to see that a man of his choice 
is elected. I see no objection to that. 
It has certainly to be a free election, 
but a free election outside the party 
cannot be imagined. If in the ordi
nary functioning of Parliament a whip 
is permissible I think it should be put

down that it should be permissible in 
the case of the election of the Presi
dent also.

SHRI K. P. UNNIKRISHNAN: We 
find that the Supreme Court has not 
baen able to give a satisfactory or 
clear-cut definition of what constitutes 
‘‘undue influence”. A feeling as grown 
that it varies from case to case and 
that it is an elastic concept and more 
often it is a subjective appraisal or 
feeling. Do you think that any good 
would be done by bringing in such a 
concept within the strict legal frame
work and making it punishable? Be
cause, as long as party system prevails 
there will be campaigning and canvas
sing and allegations are bound to be 
made. Here I would like to differen
tiate it from bribery and corruption, 
because that is something which can 
be objectively proved. But the same 
thing cannot be said about “undue 
influence”.

SHRI A. K. SARKAR: You started 
by saying that the Supreme Court ha3 
been unable to give a precise defini* 
tion. If I may return the compliment, 
it is because s the legislature has been 
unable to do the same thing. The 
Supreme Court can only interpret the 
law. The law is not laid down by it. 
Without going into the question of 
apportionment of blame, there a rt 
conceptions in this world of ours 
which it is very difficult always to 
state with precision. We have to live 
and put up with them and, as our 
ideas enlarge, change them from time 
to time. Which I think is all to the 
good.

MR. CHAIRMAN: I thank you for 
coming and giving evidence.

(The witness then withdrew)
JiV. SHRI K. V. K. SUNDARAM,
f( rmor Chief Election Commissioner.
(The witness was called in and he 

took his seat)
SHRI J. RAMESHWAR RAO: There 

is one point which has been causing 
me a little concern in this whole elec
toral process that we are devising for 
the election of the President and the
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Vice-President. It has been the nor
mal practice that for the purpose of 
conducting the business of the House 
the political parties issue whips. But 
there is a clear distinction between 
the electoral college on the one side 
and the Assembly or Parliament on 
the other, even though it may be that 
the members in both cases may be the 
same. In the electoral college the vo
ting has to be free. Would you con
sider the political parties issuing whips 
in the case of the electoral college an 
undue influence?

SHRI K. V. K. SUNDARAM I believe 
this question came before the Supreme 
Court in one or two cases ard it has? 
given its opinion. I think it is only & 
question of interpreting the expression 
“undue influence” as it is used in the 
India Panel Code. Considered from 
that point of viewt I suppose the de
cision of the Supreme Court is that 
it does not amount to an undue influ
ence. I Personally think it cannot and 
need not be held undue influence.

SHRI T. N. SINGH: I have been 
very much impressed by your preli
minary remarks the other day which 
were very illuminating and educative 
to me. But I would like to ask you 
about this question of undue influence 
as it as not been defined and as ti e 
Law Commission’s recommendations 
in this regard have not found a place 
in the IPC Amending Bill. Should 
we not add any undue influence 
namely intimidation uid threat of 
violence?

SHRI K. V. K. SUNDARAM: I think 
there can be no doubt that any form 
of threat of violence is definitely un
due influence. The point I was trying 
to make yesterday was really that the 
way in which the expression ‘undue 
influence’ has been interpreted by the 
Supreme Court, by the majority of 
the Court, makes me feel that it is 
going a little too far and we need not 
include the other types of undue 
influence. That is what the Law 
Commission has recommended.
"TiHRI T. N. SINGH: Here, you have 
suggested that we may retain the

clause of the original Act as it is, cn 
undue influence and bribery. If you 
retain it, then we might make some 
verbal chances. I would srek your 
advice because you have gone into 
that question in some depth.

SHRI K. V. K. SUNDARAM: My 
feeling is that the Law Commission 
have recommended in their report On 
Indian Penal Code to restrict the defi
nition of undue influence as I read out 
yesterday and that would be quite 
sufficient from all points of view in
cluding the Presidential and Vice- 
Presidential Elections. How exactly 
it should be translated in this amend
ing Bill, on the assumption that IPC 
does' not require amendment in that 
Particular section that wxll be for the 
draftsmen to settle on the final recom
mendation of the Committee.

It is a bit difficult, as I mentioned 
yesterday, if you want to put in the 
definition of undue influence. Then it 
will be having three different defini
tions of undue influence. One for 
IPC, one for the Presidential election 
and one for the ordinary parliamen
tary elections. It will be a situation 
which I think might lead to confusion.
I believe it is better to have a simple 
definition, a common one.

SHRI T. N. SINGH: I am second to 
none in ensuring the dignity of the 
office of the President and nothing 
should be done t0 bring down that 
office. But I want to know whether 
to safeguard against any unseemly 
proceedings once he is in the godi, he 
should have a bigger time gap between 
his election and the actual swearing 
in as President as it happens in 
America, say two nr thr<*e months, so 
that the petition might have been de 
cided by that time.

SHRI K. V. K. SUNDARAM: The 
law enables the election to be held 
within a stipulated period.

SHRI T. N. SINGH: I tnink the law 
does not provide any specific time.

SHRI K. V. K. SUNDARAM: Not
later than six months from the date of 
occurrence...
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SHRI T. N. SINGH: Sja months is 
enough time. So, what I felt was 
suppose the election time schedule 
was so arranged that, there was a gap 
as it happens in America. Then you 
would have dealt with all the petitions 
by that time.

SHRI K. V. K. SUNDARAM: First, 
where the vacancy has already occur
red, there is no time limit in the law 
as to when exactly the election com
mission can start holding the election.

SHRI T. N. SINGH: Supposing, it 
is a five year term. We can then 
start the whole thing much before.

SHRI K. V. K. SUNDARAM: I think 
there is some provision in the Presi
dential Elections Act, like we have in 
the case of parliamentary elections. 
Parliamentary elections cannot pe held 
more than six months before the date 
on which the life of Parliament is 
due to expire.

SHRI T. N. SINGH: Now, the 
timings have changed completely. 
We can make a specific provision in 
the law.

SHRI K. V. K. SUNDARAM: I think 
it is going to be very awkward to hold 
an election much before the time of 
the date on which the President’s 
term is due to expire. Apparently 
you are now thinking of a few months 
before the date of expiry. We have 
got this specific provision in regard 
to parliamentary elections. If it is 
going too long, then I feel it should 
not be done.

SHRI T. N. SINGH: Three months
will be all right?

SHRI K. V. K. SUNDARAM: Whe
ther we restrict it to two months or 
three months, it is most unlikely that 
any petitions of th* type will be dis
posed of. Any case which comes up 
before such a body like the Supreme 
Court, with five judges sitting and 
hearing the case, it could never be 
disposed of in a short period.

SHRI T, N. SINGH: In order to 
shorten the period, there have been 
two proposals. One proposal is mine

and another one has been made by an 
hon. Member that proceedings should 
be in camera and (2) we need not 
have a whole Bench. The Chief Jus
tice of the Supreme Court should be 
enough as a single-man Tribunal.

SHRI K. V. K. SUNDARAM: That 
would really be a matter for the Sup
reme Court. But they say that, spe
cially in a very important matter of 
this type, a single judge may not be 
enough. May be that the Supreme 
Court may not consider five judges as 
absolutely essential for disposing of a 
petition. But I personally feel that a 
Bench of three judges should be there 
in a very important case o f this type. 
As I said, this is a matter for the Sup
reme Court. They can reduce the 
number.

SHRI T. N. SINGH: As I understand, 
the basic idea underlying what you 
have stated is that we need not worry 
so much about the time taken for the 
disposal of the petition and try to 
legislate specially for that purpose.

SHRI K. V. K. SUNDARAM: Yes, 
I think so.

SHR T. N. SINGH: There is another 
suggestion on which I would like to 
havo your reactions.

SHRI K. V. K. SUNDARAM: The 
Act can be amended but there was 
some limitation of the time on which 
the Election Commission can start 
proceedings in the normal course, i. e. 
60th day before the expiration of the 
term of office of President or Vice 
President.

SHRI T. N. SINGH: The Constitu
tion does not prevent.

SHRI K. V. K. SUNDARAM: We can 
say three months. I should say 60 
days have been given and it is quite 
easy to complete the election.

SHRI T. N. SINGH: I think a num
ber of valuable suggestions have been 
made by some of the witnesses re
garding entire procedure t0 be made 
simpler and the time schedule as pro
vided in the amending Bill should be 
strengthened because of the vastness
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ol the country. Would you mind the 
amendments to be made? I am talking 
of general principle.

SHRI K. V. K. SUNDARAM: If you 
are asking me about the over-all pe
riod taken as provided in the Bill now 
for holding the election, personally I 
think no longer time need be given, 
in the Presidential election, propa
ganda or electioneering business does 
not please me.

SHRI T. N. SINGH: I am not much 
concerned about the time—nomination, 
scrutiny. I am worried that the pre
sent Bill provides— the very next day 
it should take place. Why should we 
have such as tringent measure? After 
all there would be 40 nomination 
papers. It may be four nominations 
which means 160. All this needs time.

SHRI K. V. K. SUNDARAM: After 
all we do not want people to go round 
and find the source. So long as it is 
assured that he has the support of 
such and such persons, is it really 
essential for the people to go about 
to know whether the persons' names 
have been correctly signed? Of course 
no nomination should be rejected for 
a trifling irregularity. There is a pro
vision in the law. If it is assured that 
40 persons or so many persons have 
supported, why should there by any 
difficulty? Why should we spend time 
over nomination paper scrutiny? I do 
not feel any difficulty.

SHRI T. N. SINGH: In regard to the 
election to the Upper House, we found 
that a number of malpractices were 
occurring. In this case also of mal
practices occur as the Members are 
not above board, even though they 
are selected set of persons, in that case 
why should we not allow fair play to 
be observed?

SHRI K. V. K, SUNDARAM: I think 
I still hold the view, the shorter the 
time the better it is. 15 days time 
between the last date of withdrawal 
of candidate and the date of election 
is sufficient.

SHRI T. N. SINGH: Would you not 
like deposits to be omitted altogether 
and the number of proposers? .

SHRI K. V. K. SUNDARAM: As
between the two, I personally attach 
greater importance to the number of 
proposers and lesser Importance to the 
deposits. I would prefer the proposers 
but you may have the deposits.

SHRI T. N. SINGH: There should 
be five nomination papers in each 
case—each having a proposer and 
the seconder. In other words 10 
members would be roped in. Should 
it be beter to alter the whole scheme

SHRI K. V. K. SUNDARAM: That is 
one way of achieving the same object 
viz. that there are prescribed number 
of electors supporting the particular 
candidates nomination It can be 
achieved in different ways either by 
putting 15 proposers with one nomi
nation or 10 proposers with one nomi
nation. I was thinking on the same 
lines. If persons get 5 nomination 
papers with one proposer or two pro
posers on each, it may avoid difficulty 
for the persons to go about for col
lecting signatures on one paper.

SHRI T. N. SINGH: Generally
you favour smaller number of pro
posers and seconders.

SHRI K. V. K. SUNDARAM: 10
people for the purpose of lodging the 
petition should he quite suffcient.

SHRI T. N. SINGH: The general 
trend in 25 years has been to amend 
our laws, even the Constitution seve
ral times. We have never given a 
fair chance to the law or we have 
seldom given a fair chance to law to 
work it out itself through case laws, 
experience, traditions, conventions. I 
would ask you whether any of these 
minor changes, as well as some of 
the major changes in process of no
minations, etc., need be insisted upon 
by the particular experience where 
scurrilous propaganda was done and 
should we not be satisfied by the 
present Act as it is expected that in 
the IPC or elsewhere we may re
define unfair practice and about scur
rilous propaganda, etc.
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SHRI K. V. K. SUNDARAM: I 
think it is fully recognised. The only 
major proposal in the Bill is the omis
sion of all references to bribery and 
undue influence as affecting the re
sult of an election. My view as that 
we should go only for major corrupt 
practices like bribery and undue in
fluence and not scurrilous propaganda 
as such. Apart from that, there are 
various minor proposals, we might 
have left that to the Government.

SHRI TRILOKI SINGH: In stead 
of ‘connivance’ would you like to 
have ‘consent*?

SHRI K. V. K. SUNDARAM: I
have not fully thought over that. But 
in the Representation of People Act 
we have changed it right through 
‘consent’, I think that is better. My 
feeling is that it should be ‘consent* 
and not ‘connivance’ .

SHRI D. N. SINGH: In the original 
act there was a provision which has 
been retained in this Bill that the 
Supreme Court is of the opinion that 
the result of the election has been 
materially effected because of the 
non-compliance of orders made un
der this act. If at the time of the 
voting the major order, the rule 
madG by the Election Commission, 
is not adhered to because of certain 
reasons, would it not be better if it 
comes to the notice of the Election 
Commission or the Returning Officer 
that it is not adhered to in a parti
cular polling station and then the 
polling of that station should be can
celled and a fresh poll ordered?

SHRI K. V. K. SUNDARAM: Very 
difficult to visualise such happenings.

SHRI D. N. SINGH: This has
happened in the last election and I 
can quote from the report of the 
Election Commission itself.

SHRI K. V. K. SUNDARAM: 
Generally speaking, any provision to 
provide against such contingency 
would necessarily result in post
poning the holding of the election, 
and that I do not think it is worth
while loing for small breaches.

SHRT D. N. SINGH: In the last 
election when the election was keenly

contested, would it not havr been 
advisable and still the re-poll was 
ordered. To safeguard against those 
contingencies would it not be better 
to make a statutory provision in the 
act itself?

SHRI K. V. K. SUNDARAM: That 
would be a remedy worse than a 
disease.

SHRI D. N. SINGH: But there is 
a provision in the act. It comes 
under non-compliance of any of the 
rules. That provision has been re
tained in the amending Bill.

SHRI K. V. K. SUNDARAM: I am 
not sure whether it was an order 
made under this act. But if it is 
done by the Election Commission in 
exercise of its power to supervise the 
conduct of the election, I don’t think 
it comes under this. But the general 
point arises if it comes to the notice 
of the Election Commission, I think 
it may not happen and it might be 
put in extraordinary cases but they 
are all complaint cases. Where it is 
desirable the Election Commission 
should introduce at the introduction 
stage and reconduct the poll at the 
particular station and so on. There is 
a provision like that. But I do not 
think any such thing will be either 
necessary or desirables in the case of 
a presidential election. Suppose at 
one particular polling station, there 
is disturbance resulting in inability 
to complete the election on that 
particular day. I do not know whe
ther they have made any provision 
for that sort of thing. What do we do 
in such a case?

SHRI D. N. SINGH: Postpone the 
election. *

SHRI K. V. K. SUNDARAM: The
Election Commission will act, in its 
inherent power. Otherwise, the elec
tion is incomplete. We cannot, hold 
the election in one place. So pass an 
order cancelling that thing without 
any provision. I am only suggesting 
that in such particular cases or 
rather when obviously something is 
going wrong, we may leave it to 
the inherent power of the Election 
Commission to do something which



is necesary. I would not bother what 
the Election Commission does in a 
small case of this type.

SHRI D. N. SINGH: It is not a 
small thing. It is a very .big State, 
The margin was very small—only 
14,000, and that too in the second 
count.

SHRI K. V. K. SUNDARAM: Just 
because the number was not blocked 
by an opaque paper, I do not think 
it materialy affects the vote.

SHRI D. N. SINGH: The Supreme 
Court would have taken the view 
that has materialy affected the vote. 
To guard against such a contingency, 
so that the returned candidate’s elec
tion may not be declared void, why 
leave it, why not make a statutory 
provision?

SHRI K. V. K. SUNDARAM: It is 
a rather small point. Already the 
Act has become much more detailed 
than it was before.

SHRI JHARKHANDE RAI: As a 
curb, are you in favour of increasing 
the number of proposer and secon
ders to 100?

SHRI K. V. K. SUNDARAM: My
whole point is that it should be much 
reduced. I am not in favour of even 
40.

SHRI K. P. UNNIKRISHNAN: You 
told us that the number not less than 
40 seems to be a little in excess of 
requirement which you had in mind. 
Apart from defending the right of 
any individual to contest to the highest 
office in the land don’t you think it is 
also desirable that such legislation 
should keep in mind the requirement 
of a healthy evolution of the party 
system? When we say 30 or 40, it 
means that apart from a candidate 
consenting to be nominated, he should 
also reflect a large percentage or 
volume of political opinion in the 
country?

SHRI K. V. K. SUNDARAM: I
should leave that to the result of the 
election, not at the stage of nomlha- 
tion.

SHRI K. P. UNNIKRISHNAN: The 
is that a large number of people should 
go round, find an eligible person 
for the highest office in the land atod 
nominate him, instead of some body 
coming up and soliciting votes from 
the electoral college and saying ‘I am 
qualified to be President.’

SHRI K. V. K. SUNDARAM: That 
is the idea of having a certain num
ber of proposer and seconders. It is a 
question of striking a golden mean, 
not to have too few, nor too many.

SHRI K. P. UNNIKRISHNAN: For 
a large electoral college of 4000, don’t 
you think 40 is a reasonable number?

SHRI K V. K. SUNDARAM: I am 
only looking at the difficulty and in
convenience of having so many.

MR. CHAIRMAN: There is an ap
prehension in the minds of members 
that by having this 40 or whatever be 
the number political parties in a 
minority will be shut out from nomi
nating candidates for the presiden
tial election. Do you agree? If so, 
what should be the alternative?

SHRI K. V. K. SUNDARAM: 1
thing any party which is of some 
considerable size should be able to 
get together a number of members 
from the electoral college Otherwise, 
it is practically like an Independent 
standing.

MR. CHAIRMAN: Taking the com
position of the present Parliament, 
where the highest number of an 
opposition party is only 25—some are 
only two or three—is this apprehen
sion well-founded? How will they get 
12? To that, what would you suggest?

1799 LS— 8.
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SHRI K. V. K. SUNDARAM: First 
o f  all, if at all the presidential elec
tion is being run on party lines and 
if we take the parties recognised by 
the Election Commission for allot
ment o f symbols, surely I think they 
could find 15 or 20 electors from all 
over India because members o f Legis
lative Assemblies are equally eligible 
to propose a candidate. But if there is

such a party which cannot fina even 
that small number of electors, then 
the position is the same more or less 
’ Ughtly better perhaps but only a lit
tle better— as an Independent stand
ing without any party support.

MR. CHAIRMAN: Thank you.

(The Committee then adjourned)
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I. DR. NAGENDRA SINGH, Chief 
Election Commissioner.
(The witness was called to  and he 

took his seat)

MR. CHAIRMAN: We shall con
tinue yesterday’s evidence.

SHRI S. B. GIRI: The amended
Bill seeks to provide that the nomina
tion for President sheuld be propos
ed and seconded by 40 electors. Do 
you not think that the number is too 
large?

DR. NAGENDRA SINGH: I would 
submit that this is just approximately 
the right number. If you make it 
more, then it will look as if you are 
putting obstacles and difficulties. If 
you make it less, then the check as
pect of the matter namely that you 
want to prevent frivolous applications 
would go away. I think that 20 is 
about the least number. It is arbitra
ry. jYou may have 15 or 25 or even
10. Somebody has fixed 20. I would 

say that 1 would not touch it.

SHRI NITIRAJ SINGH CHAtJ- 
DHARY: 40 is about one per cent of 
4200.

DR. NAGENDRA SINGH: That is
also a relevant factor that out ol a 
constituency of 4200, one per cent has 
been fixed, which comes to about 40.

SHRI NITIRAJ SINGH CHAUDH- 
ARY: That is how the number 40 
has been fixed.

DR. NAGENDRA SINGH: Then I 
apologise for saying that it was ar
bitrary. So, there is logic and there is 
principle behind this number 40.

SHRI S. B. GIRI: Suppose one of
the proposers says that he has signed 
under undue influence or pressure on 
him, what will happen to the nomi
nation?

DR. NAGENDRA SINGH: If it fails 
to meet the requirement of 20 pro
posers and 20 seconders, then that 
nomination will fail.

SHRI S. B. GIRI: My point is thta. 
Supposing one of them says that he 
has been made to sign the nomina
tion paper under undue pressure, then 
what will happen? -



* 0 R  NAGENDRA SINGH; If the 
signature is not legally admissible, 
then the nomination would fail. 
The requirement Is 20 proposers and 
20 seconders. If one is less or one 
claims not have signed it, it fails.

SHRI VIRBHADRA SINGH: Yes
terday you spoke about the provision 
which seeks to delete the clause re
garding bribery and undue influence 
in the parent Act and the reason 

^ given by you was that it would ex
pedite the disposal of election peti
tions. Have you any other reason for 
it.?

DR. NAGENDRA SINGH: Apart 
from fitting into my theory that the 
main defect in the election law was 
that the President was being dragged 
into the court after he was sworn in 
while explaining that aspect I had 
posed a question as to why should MPs 

a and MLAs who are the voters in this 
case, aAd who constitute the chosen 
elite of the country and who are also 
a small number, be subjected to 
such a provision. It is not an election 
on a regular basis for Parliament, for 
the whole of the geographical area of 
a constituency. Therefore, it does not 
behave to have that rule for MPs and 
MLAs themselves who should be 
above bribery, corruption and undue 
influence. An MP cannot be unduly in- 

 ̂ fluenced. If he is, he is not a good 
MP. That, I think, is another reason.

SJHRI VIRBHADRA SINGH: 
Suppose we are able to find out a 
mechanism by which any election 
dispute could be disposed of within a 
stipulated period of a month or 2 
months, even then would you support 
the deletion of this clause?

DR. NAGENDRA SINGH: My 
main theme is that the major defect 
in the electoral system for the Pre
sident and Vice-President lay in this 
that you are dragging the President 
after he was sworn in and has been 

, in office for a long period. If ‘ he 
[ Supreme Court says that they can 

dispose of these petitions within a

period of one month, I could not
have such strong objection. But I 
think it is an unnecessary provision 
because it means that if you allow 
the present system to remain, you
will allow election petition to go on 
which would take 3-4 months. There
fore you should really cut out this
element also. If you could fit into
my way of thinking that they must 
dispose it of in one month, you will 
be compelled to get rid of this bri
bery and undue influence provision in 
the present electoral law. Because the 
Supreme Court will take months on 
end to dispose such allegations. So 
this clause I think should be deleted.

SHRI D. N. SINGH: What are your 
concrete suggestions for putting a 
curb on the circulation, distribution 
or publication of filthy and vile pam
phlets during the presidential elec
tion with a view to affect the result. 
After all, in the last Presidential ele
ction a vile and filthy pamphlet 
against one of the distinguished can
didates was published and circulated. 
It is possible that such a candidate 
might get elected. That can also create 
a very had impression that such a per
son who has been charged with these 
things has been elected.

DR. NAGENDRA SINGH: On this 
aspect, you could not really frame a 
law one way or the other. It is not 
possible to regulate the human 
nature of the man who lives in 
India. Is he up to the mark to do 
this or not up to the mark. If we 
have a big country ranging from the 
Himalayas to Kanyakumari, we must 
produce a big man with a big heart. 
If we produce a small man, a narrow
minded man who does these things, 
these are defects inherent in the 
human being who lives here. You 
cannot regulate for anything and 
everything.

SHRI D. N. SINGH: What happens 
if such narrow-minded people get 
elected to Parliament and indulge in 
these things? If you are doing away



with that provoision regarding cor
ruption, bribery and undue influence, 
such narrow-minded people who ac
cept bribes might get elected. There 
have been cases. In our Parliament, 
one member was turned out—this 
was in the Provisional Parliament— 
for having accepted bribes—I am 
referring to Shri Mudgal. Then 
again there was the case I cited the 
other day, Sheel Bhadra Yajee’s case. 
The Supreme Court and the Election 
tribunal have passed judgment that 
members of a State legislature did 
accept money and vote for a parti
cular candidate. The Supreme 
Court set aside the election of the 
member to the Rajya Sabha.

DR. NAGENDRA SINGH: What
would you propose—some sort of a 
law?

SHRI D. N. SINGH: What would 
you propose because you have 
thought about it?

DR. NAGENDRA SINGH: You
think the retention of bribery and 
undue influence would check that 
sort of other ancillary problems 
which is created by publication o f 
these pamphlets?

SHRI D. N. SINGH: Can certainly.

DR. NAGENDRA SINGH: If you 
can get the Supreme Court to decide 
the case in one month, keep bribery 
and undue influence in the Act.

SHRI D. N. SINGH: Will it not be 
desirable if the election petition is 
heard in camera, not a public trial?

DK. NAGENDRA SINGH: No ob
jection. But it must be disposed of 
before the President takes charge. 
You would have solved all your diffi
culties. The whole scene is made so 
ugly because of the protracted trial

SHRI D. N SINGH: You are sup- 
after the President was sworn in. 
cause of the protracted trial, be
cause the trial will be held in pub
lic. If it can be disposed of quickly if 
it can be held in camera you have 
porting delection of the clause be-

no objection in retaining this pro
vision in the original Act in this Bill 
also. <

DR. NAGENDRA SINGH: The
fact that the trial is held in camera 
or in public makes no difference. The 
fact that the trial is protracted does 
make a difference, because you elect 
the President and instal him in office 
and then the whole thing is eclipsed 
when this goes on for three months. 
Whether it is in public or in camera 
is not material. It is, however, a 
very material factor if the trial is 
protracted for months on end after 
the President is installed. Frivolous 
applications are bad. They create a 
lot of problems. Frivolous nomina
tions are also bad. But if you can dis
pose of the whole thing in a reason
able time and clear the President and 
instal him there, it will make sense. 
But if you have numerous candidates, 
it will make for some difficulty be
cause then you have numerous elec
tion petitions. Numerous election 
petitions are much more objection
able, because after all is said and done, 
somebody has been elected and if 
there is any doubt, it should be settled 
before he takes office.

The fact that there are numerous 
candidates is bad. It should be avoid
ed. It can easily be avoided by the 
provisions incorporated in the amend
ing Bill.

Yesterday I felt that Rs. 2,500 was a 
very small figure. But I have now 
come to the conclusion after some re
consideration that there are some 
candidates who just file their nomi
nation because there is no deposit 
and the result is that they have a 
sort of fun or enjoyment without any 
trouble and without any expenditure. 
If you put even Rs. 2,500 a small 
figure, nobody wants to lose money 
for nothing. Because, out of the 17 
candidates 9 candidates got no votes 
at all, then why were they doing it? 
They were doing it for fun. If they 
had been asked to pay Rs. 2,500 they 
would not have done it. So, that 
would be a check* |
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For expeditious installation o1 the 

President in office, the prima jacte 
presumption is in his favour, namely, 
that he is not corrupt. But you can
not really have an absolutely idealistic 
society. We have our frailties and 
human weaknesses. But, by and 
large, the majority among the cons
tituents, being MLAs and M.Ps., must 
be presumed that they are honest, 
though exceptions are bound to be 
there.

If you have that clause there will 
be protracted trial. The main pur
pose being the expeditions installation 
of the President in the office, it will 
be defeated if you have a provision 
like this, because you will have fri- 
volus election petitions; even if it 
^requires 20 persons, some party will 
get 40 persons and the poor Presi
dent will be dragged again and it will 
go on for months. That must be 
stopped.

SHRI D. N. SINGH: The election
of the Prime Minister can be chal
lenged on the ground of corrupt pra
ctice, even though the Prime Minister 
happens to be the head of the Govern
ment. The Prime Minister is not 
only the leader of the entire country 
but also the Leader of the House. So, 
would you like the same facilities to 
be extended to the Prime Minister?

‘ DR. NAGENDRA SINGH: The ele
ctorate in the case of the election of 
the Prime Minister is quite different 
from the electorate which elects the 
President.

SHRI D. N. SINGH: Do we take 
it that you think that simply because 
a common man becomes a Member of 
Parliament, he becomes some sort of 
a different species from the com
mon man from whom he comes? Is it 
in keeping with the principle of natu
ral justice?

DR. NAGENDRA SINGH: I do not 
see how natural justice comes in here. 
Even equality befpre the law, I do 
not know how it comes in here. It is

a fact that out of 550 million. We 
choose so many, 4,000 or 2,000 what
ever it is. The chances are that 
these chosen people will be above 
the common man. I do not certify 
that everyone of them will be so, 
but the presumption in law should be 
that they are not corrupt. If we pro
ceed on that basis, it will simplify so 
many things. You still have article 71 
and the election petition in the case 
of the election of the President. You 
are not disturbing it.

SHRI D. N. SINGH: Today there 
was statement in the press to the 
effect that you expressed a sense of 
apprehension and that you do not 
like so many frivolous nominations 
in the election.

DR. NAGENDRA SINGH: I was
thinking of submitting to the govern
ment that in tEe case of failure to 
submit a return the disqualification 
should be for three years. May be, it 
can be extended. There you are depri
ving a citizen of his right. Here one 
has to go rather carefully. But there 
are completely frivolous and bogus re
turns. ,

SHRI D. N. SINGH: When you are 
putting in so many canditions, are 
you not depriving a citizen of the 
land from contesting the election to 
the highest office?

DR. NAGENDRA SINGH: You are 
not making impossible for a man who 
is likely to succeed, a genuine can
didate. If a candidate does not get 
20 plus 20, he is really not worth the 
name of a genuine candidate for the 
presidential election. This is one out 
of 550 million you are choosing. Out 
of a constituency of 8 lakhs tr 9 
lakhs you are choosing one. The whole 
context is different. You seem to think 
that undue influence is a very impor
tant element in our life and it has to 
be curbed. If you keep it, I should 
not be surprised at all if what hap- 
pended earlier is repeated because 20 
plus 20 people may sign an election 
petition and the same drama will be
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enacted. This amending Bill will 
have no meaning because you have al
lowed the ugly scene to be repeated. 
The only way you can get rid of the 
ugly scene is to give credit to the 
Members of Parliament and MLS 
that they are above corruption and 
then ask the Supreme Court to dis
pose of it within one month.

SHRI D. N. SINGH: Do you think 
this amending Bill will not work only 
because of the ugly scene that was 
enacted in the election campaign?

DR. NAGENDRA SINGH: This
does not deal with the ugly scene 
which was enacted. It merely deals 
with the frivolous election petitions, 
frivolous application and frivolous 
nomination. We can ask the Supreme 
Court to dispose of the case within 
one month. But that Tfrill be after 
the President is sworn in; not earlier. 
For this you have to bear the small 
sacrifice of taking credit yourself that 
you are not corrupt.

SHRI NAWAL KISHORE SINHA: 
I  was looking at the question from a 
different angle. Our real executive 
head is the Prime Minister and the 
office of the President is more or less 
a decoration. If the Prime Minister in 
India is subject to election laws, in
cluding election petitions, like any 
other Member of Parliament so far as 
the office of the President is con
cerned, even though he occupies 
a very high position, perhaps the 
highest in the country since he has 
no executive responsibility as such, 
will you agree with me that there 
would be no harm done if some ex
ception is made in his case in such 
matters as election petitions, as is 
being provided by this amending 
Bill?

MR. CHAIRMAN: In other words, 
would you agree to the provision 
provided here?

DR. NAGENDRA SINGH: Yes, I 
nave said so.

SHRI NAWAL KISHORE SINHA: 
The way I am looking at it, the Presi
dent is not the executive head he is 
more or less a decoration. Still, we at
tach some sanctity to the office of the 
head of the state, which is a high 
office, and certain privileges are at
tached to that, as certain privileges 
are attached to the post of Member 
of Parliament, which the common 
people do not enjoy. I am referring to 
this point, because some of my friends 
wanted to draw a parallel between 
the election of Members of Parlia
ment and the election of the President. 
It is a fact that Members of Parlia
ment and Members of Legislative As
semblies have got certain privileges 
which the common people have not 
got. For example, if a common 
man walking in the street is stopped 
from going to his destination, then 
the man who stops him can be charg
ed, say at the most put to simple im
prisonment. But if a Member of Par
liament is stopped from attending Par
liament, you have got a Privileges 
Committee to go into the case 
because he has been prevented from 
discharging his obligations and 
responsibilities as a Member of 
Parliament. Whether we like it or 
not, the Members of Parliament and 
Members of Legislative Assemblies 
have got certain privileges which the 
common man has not got.

DR. NAGENDRA SINGH: Yes.

SHRI NAWAL KISHORE SINHA: 
If certain privileges are attached to 
the office of the President and he is 
the first citizen of India, would you 
agree with me that that will not look 
very bad as some of us are trying to 
make out?

DR. NAGENDRA SINGH: It will 
only look appropriate if you can have 
some concessions in favour of the 
head of the State. It will be in 
conformity with the practice which 
exists in other countries. In fact, in 
some of the countries there are laws 
which prevent any election petition 
against the President once he is elect
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ed. There is a bar to it. Once he is 
elected, he becomes the head of the 
State. There is so much sanctity at
tached to it. To drag the President 
in the manner in which you would 
like to equal him to either a 
Member of Parliament or anyone else 
Will not be correct.

SHRI TRILOKI SINGH: In view 
of the recent judgment of the Sup
reme Court holding that the offence o f 
‘‘undue influence” was committed in 
the last Presidential election—it is 
another thing that the President had 
nothing to do with it—will it not be 
proper or expedient to retain this 
provision of bribery and undue in
fluence? Or if we delete itt will it 
not be taken to mean as if we have 
given green signal to the commission
ing of these offences not only by a 
person who is not a candidate but by 
the candidate himself? This is a con
tinuing process. The law is not 
made in vacuum. We have not come 
forward with the Bill for nothing. 
There was a reason behind the old 
Act which was put on the statute 
book. I would like to know how you 
view it.

DR. NAGENDRA SINGIJ: Prima
facie, to a layman it may appear like 
that. But I would respectfully submit 
that that should not be the interpre
tation of it, that which is bad, and, 
that which is taboo, is always taboo. 
Corruption is bad and nothing will 
make it good in public or legal eye. 
It is not necessary even to highlight it.

SHRI TRILOKI SINGH: Under the 
original Act, the candidate was 
bound by something done with his 
connivance. In 1956, the word “con
nivance” ^vas dropped out and the 
word “consent* was put in. Don’t you 
think there is a difference between 
the two, something done with the 
consent of the candidate and some
thing done with the connivance of the 
candidate?

DR. NAGENDRA SINGH: There
is a lot of difference.

SHRI TRILOKI SINGH: If some 
corrupt practice was indulged in 
furtherance of the prospects of an 
election by a person who is not an 
agent or who has done it with his 
consent, the law makes it easy. 
Therefore, once the provision is de
leted, it will certainly be open to 
prospective candidate for Presiden
tial election or even one of 
his best supporters who is with him 
all the time to commit an offenoe of 
undue inflluence and bribery and go 
scot-free.

Personally speaking, I cannot think 
of an election petition only on proce
dural grounds for non-compliance of 
certain rules more on the part o f the 
Returning Officer than the candidate 
himself. What is your view about it?

DR. NAGENDRA SINGH: I appre
ciate what you say. It is really re
peating the same argument over and 
over again. If the feeling is that 
bribery and undue influence is such - 
potent factor in our life, that j 
should be curbed, it may be kept but 
you will upset the whole thing. 
Though you may retain “undue in
fluence” and bribery, then you will 
have the same ugly scenes repeated 
over and over again.

This is what I feel. If you keep 
“bribery” and “undue influence”, the 
Supreme Court will take 3-4 months. 
Somebody is bound to make a charge. 
If you make a charge, then it must be 
enquired into. We have a saying in 
Rajasthan that even if there is a 
witch or a demon that eats away 
everything, it at least saves one house. 
Whatever may be faults in our chara
cter, that we have bribery and undue 
influence as a potent factor in elec
tions, let this election the Presiden
tial Election, be at least free from 
it.

Each case of theft is not checked; 
each case of offence is not brought to 
court. How can you stop illegalities 
either incorporating or deleting a 
provision? Here, you will have a 
straight-forward election with all the
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prestige of the head of the State. I 
am more worried about that aspect.

SHBI TRILOKI SINGH: How,
I want to put another question.

In view of the experience that 
there have been frivolous candidates 
but not frivolous election petitions, 
will it not be feasible to just let the 
election petition be filed in the manner 
provided in the existing Act and 
whatever restrictions are proposed 
to be put should be at the nomina
tion stage, not at the election petition 
stage? There have been very few fri- 
vilous election petitions. The mere 
fact that the election petition has to 
be filed before the Supreme Court, it 
means even if the man wants to file 
a /petition, it is expensive. It will 
involve thousands and thousands of 
rupees expenditure. No lawyer will 
charge less than Rs. 100 to draft a 
petition. Why should there be any 
curb or restriction on it? A  defeated 
candidate along with 10 persons join
ing together can file an elecetion peti
tion as in the ordinary Election law. 
Why should it be 40 and 50 persons? 
Nobody will file an election petition 
in the light-hearted manner. What 
is your opinion about it?

DR. NAGENDRA SINGH: There
is some sort of a check proposed by 
the amending Bill. The existing law 
makes it easier to file an election pe
tition.

SHRI TRILOKI SINGH: But no
body has availed of it so far.

DR. NAGENDRA SINGH: It is ture. 
The candidate himself probably files 
an election petition. In most cases, 
others do not bother about it.

SHRI T. N. SINGH: You have
made the assumption that there is 
no need for any provision against 
bribery and corruption for the simple 
reason that it is very selective type 
of electorate and we should trust 
them for their honesty and integrity. 
But at the same time you endorse the 
provision wherein it is stated that 
there should be at least 20 proposers 
and 20 seconders. That means, you cost

aspersion on a Member. How can we 
say that 20 persons will be more 
honest than one Member? How do 
you justify that?

DR. NAGENDRA SINGH: There
are at least 20 people thinking in 
that way. One man thinking that 
way can be an error but if 20 think, 
it may not be an error. It is purely 
a principle of democracy that you 
want the number in order to estab
lish bona fides.

SHRI T. N. SINGH: I must say 
that I am not at all satisfied with the 
answer that you have given. Anyway, 
I will now refer you to another point. 
I think, you will be content if res
trictions are put on bribery and cor
ruption provided all these things are 
over well before the swearing-in 
ceremony, supposing we were to pro
vide in the law that the gap between 
elections and assumption of office 
would be six months, will that not 
meet the situation?

DR. NAGENDRA SINGH: Six
months becomes too long a period.

SHRI T. N. SINGH: Such a gap is 
there in America.

DR. NAGENDRA SINGH: In the 
the Unite%d States, it is about 
months. If you restrict it to three 
months. . .

SHRI T. N. SINGH: I want a big
ger gap, say, six months.

DR. NAGENDRA SINGH: If you 
put six months, then you defeat the 
very purpose. Supose there are no 
election petitions the President will 
be rubbing his feet on the ground 
for six months.

SHRI T. N. SINGH: In jurispru
dence or in any law or practice of 
any other countries, is there any 

'  sanctity attached to three months?

MR. CHAIRMAN: He has put two 
questions. One is that if you make 
this gap of three months and within 
that time all the things are done and 
the President assumes office on a
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clean slate, then the proposal about 
40 nominations should go. Also, the 
provision about bribery and influence 
should be kept as it is.

DR. NAGENDRA SINGH: My
answer is this. You. are trying to 
achieve the impossible within three 
months. If you do not introduce the 
amending Bill—the only possible 
lacuna it has is that you have not 
provided for the expeditious disposal 
of election petitions; you try to res
trict frivolous ones I want you to 
consider also that you must have ex
peditious disposal of election peti
tions. You are really making it im
possible for anything to be decided 
within three months if you have an 
inviting door to election petitions. 
You will have innumerable people 
who art not bona fide candidates, 
bogus candidates, coming in and you 
will have many election petitions I 
would be happy if all this ugly scene 
can be eradicated but I am afraid this 
is not the solution.

SHRI T. N. SINGH: I have not been 
able to appreciate this point. In one 
case regarding scurrilous propagan
da you have said that it is unfortu
nate that it is indulged in, but in an
other case you make an exception 
saying that it is a selective electorate. 
If members are capable of scrrilous 
propaganda or if members are 
capable of withdrawing their support 
after making their proposals, how 
do you now try to trust the members 
so much as to take away all the 
healthy provisions of the Act?

DR. NAGENDRA SINGH: It is just
the approach that is important. 
There may be some black-sheep, 
but, by and large, I hold the Parlia
ment and the Assemblies in great 
esteem and T do not think they can 
be persuaded in their entirety. It 
is also wrong that the whole world 
should watch court proceedings in 
an election of the President— as my 
distinguished Members quite rightly

pointed out, when he is only a con
stitutional head and he has no power, 
where the power is concentrated, 
certainly you should have the most 
rigid electoral law to see that no
body gets into the citadel of power 
by corruption. But here is a 
constitutional head who should be. 
really welcomed by the entire nation. 
Once he is installed, why should we 
think of doubts and difficulties. He 
is not wielding any power.. He is 
not responsible to the Parliament. 
He will face the most stringent ele
ctoral college. But let the President’s 
office be saved and the election con
ducted in a dignified manner and by 
calling him in a court of law and 
making him face the charges of bri
bery and corruption, I think, we will 
be putting a slur on our own country 
and on ourselves as a nation. This 
is the only difficulty which I have. 
You are very right when you have 
pointed out that he is only a consti
tutional head, so you show him a 
concession and forget it. But, for the 
Prime Minister and those who art 
responsible the Ministers responsible 
to the Parliament, certainly penalize 
them if they do anything which is 
contrary to this law or contrary to 
that rule but have a dignified way 
otf electing the President and forget 
about it.

SHRI T. N. SINGH: I do not 
know how to compress my various 
questions because sometimes one 
answer leads to another question, 
unfortunately, the answer which is 
given leads towards that question. 
But the time is short..

I may put it to you. The scheme of 
things in India is different from the 
scheme of other countries. The Presi
dent in an African country may be vir
tually a dictator. Here he is a consti
tutional head as you have rightly 
pointed out. Neither does he enjoy 
the overwhelming majority support 
as in the case of a Republican Presi
dent. Therefore, there is all the 
more reason to see that the election 
to such an office is carried out in 
honestest atmosphere, if I can put 
it that way.
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DR. NAGENDRA SINGH: Cer
tainly, all elections should be that 
way. The Presidential election also 
should conform to those standards.

SHRI T. N. SINGH: You wanted 
to make an exception because it was 
a constitutional head. That is why 1 
ask this question. My question was 
flowing from your answer, I am glad 
that you have answered that. The 
framers—I was then in Parliament— 
very advisedly thought that we 
should differentiate between presi
dential elections and other elections 
and, therefore, we omitted the clause 
relating to deposits advisedly be
cause a deposit of Rs. 1000 or Rs. 
2500 does not mean anything. Why 
do you now want to bring in the 
position of the presidential election 
to the status of the ordinary election 
by providing deposits?

DR. NAGENDRA SINGH: I entire
ly agree with you but the problem 
is the tamasha coming into the pic
ture, the bogus candidates will not be 
prepared to spend even Rs. 2500 and 
it should be some sort of a check 
upon them. Some mad cap also files 
his nomination and if a deposit is 
provided, he will not spend that 
much money and you will at least 
have some genuine candidates.

SHRI T. N. SINGH: Some mad
caps may find even that Rs. 2500. I 
think there are millionaires who are 
mad caps and it will not be difficult 
for them to And such persons.

DR. NAGENDRA SINGH: I agree
and I share the concern of the hon. 
Member that the election should be 
as dignified as possible and it is from 
that point of view that I made my 
suggestion.

SHRI T. N. SINGHf I want your 
reaction on one or two points. One 
is regarding my suggestion that the 
Election Tribunal should consist of 
the Chief Justice only—the Chief 
Justice of the Supreme Court. No. 2— 
the election should be held well be
fore the actual installation of the 
President and there is no sanctity 
about U months or 6 months. If we

cap do these things that will meet 
your problem.

DR. NAGENDRA SINGH: As far
as the period is concerned, certainly 
three months is the maximum. You 
do not wan# the President-election 
really to almost a sort o f fade out of 
existence after the election. There 
must be some proportion that must be 
maintained.

As far as the Election Tribunal is 
concerned, if you wish to set up an 
ad hoc body which would have the 
sole function of disposing of the elec
tion petitions concerning Presidential 
and Vice-Presidential elections, it is 
a good thing and then you can pres
cribed for them this period of one 
month. Let them sit day and night 
and finish it off. I support that. Take 
it from the Supreme Court and put it 
to a Special Election Tribunal or a 
Bench of the Supreme Gcrtfrt' consis
ting only of the Chief Justice.

SHRI T. N. SINGH: I am glad that 
on major issues there is some appro
ximation in our views. We imitate 
the same provisions one in regard to 
petitions and the other in regard to 
nominations; almost every section 
seems to be the same and my ques
tion is, why should we do that at all, 
because, petition must be treated as 
something different from nomination. 
Why can't we allow traditions and 
conventions to take place, conventions 
and traditions to get built up in due 
course of time?

DR. NAGENDRA SINGH: What
would you like to propose?

SHRI T. N. SINGH: we have seen
once some 9 frivolous applicants in 
one of the elections; we saw that once. 
Today there were only 5 such. Gene
rally the number of frivolous candi
dates is getting reduced. We have to 
rely on good sense of the electors, 
MPs and legislators. We should allow 
healthy development of traditions and 
conventions.

DR. NAGENDRA SINGH: If you 
believe in the good sense, then why 
do we hear talk of bribery and cor
ruption etc.
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SHRI T. N. SINGH: You cannot
have it in one way and not have it in 
another. In one case you do, in an
other case you don’t trust such con
fidence, that is what creates difficulty, 
in understanding the consistency of 

your logic.

DR. NAGENDRA SINGH: If 20
people have done something it may be 
a genuine sort of case than what 
would be if one person does, possibly 
if one person does it, it may be an 
error; it is possible for an error to 
be committed by one man, but not by
20. In that approach, one may feel 
that this is probably better.

SHRI T. N. SINGH: You are too 
eminent a jurist; I can’t cross swords 
with you.

MR. GHAIRMAN: I was expecting 
something would come out of that, but 
it does not materialise! Now, Mr. 
Rajdeo Singh. Only one question is 
allowed. Kindly be very brief. We 
have exceeded the time.

SHRI RAJDEO SINGH: Can you
fix date for election of President and 
swearing as in America?

DR. NAGENDRA SINGH: We can
certainly state the period rather than 
the strict rigidity of the dates, for 
example, if we say, 20th January, pos
sibly, it makes things a bit rigid and 
it becomes difficult, but I do agree 
that periods can be prescribed, that 
is, we can say, 3 months before the 
termination of President’s tenure the 
whole process will start.

SHRI RAJDEO SINGH: Do you
think it advisable to accept some sort 
of minimum educational qualification 
for the post of President/Vice-PreBi
dent, because this is such a high office 
of the country, representing the coun
try?

MR. CHAIRMAN: I am not allow
ing this. This is not in the scope of 
the Bill.
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SHRI G. VISWANATHAN: Sup
pose provision is made for time, will 
you be in favour of retaining these 
two-bribery and undue influence?

DR. NAGENDRA SINGH: If you
feel so strongly on bribery and undue 
influence, it may be retained, but if 
you retain it you will not achieve the 
result. No Supreme Court or Tribunal 
worth its name would be able to dis
pose of the application in time. It will 
take months because evidence will 
have to be gone into.

No Election Tribunal can dispose it 
of because it leads to the recording of 
evidence. If you keep that 'as long as 
it may be possible for the Election 
Tribunal to do’ it will have no reper
cussion on the foreign dignitary that 
you doubt such and such a person.

SHRI G. VISWANATHAN: To have 
some sort of compromise and to avoid 
frivolous nomination, would it be 
enough to have 5 proposers and 5 no
mination? At present we are supposed 
to have 40. Will it be a compromise 
between the two?

DR. NAGENDRA SINGH: I do not 
know the principle on which 20 and 
20 was proposed by the Government. 
I thought this is an arbitrary figure. 
You could have more or less. But you 
must have some sort of proper check, 
not a curb.

Nobody can lay down whether 10 
is proper, not 15 or 5 is proper and 
not 20. Hon’ble Member was good 
enough to point out that the principle 
behind this 20:20 is 1 per cent of the 
electorate. It is a good principle. 20 
is not a herculian task to achieve and 
especially for a man who is going to 
be the Head of the State. He must 

have atleast the support of 40. 20 in
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Parliament and 20 outside Parliament. 
Or say 16 Members of Parliament 
and 24 outside also looks reasonable. 
I  would not like to quarrel with it. 
It is a check. You can reduce or in
crease it as you like. There should be 
some check so that you do not have 
a bogus man. Out of 17 candidates 9 
candidates got no votes. They were 
bogus entities.

SHRI G. VISWANATHAN: At pre
sent grounds for election petition in 
a presidential election are bribery and 
undue influence. It has been suggest
ed to the Committee that the ground 
for bribery should be omitted, but un
due influence be kept so as to cover 
intimidation, violence and duress. 
What is your suggestion?

DR. NAGENDRA SINGH: Why do
you want to have these doubts cast 
upon the distinguished Members of 
Parliament. I would say that as a 
Member of Parliament he should not 
be under undue influence.

MR. CHAIRMAN: The provision in 
the Bill—would it be hit by Article
19 or 19(1) (a) or any other Article 
of the Constitution?

DR. NAGENDRA SINGH: I have
not studied that. I will give in writ
ing.

MR. CHAIRMAN: 40 Members are
required but the candidate who is 
bogus will have to incur a lot of ex
penditure to get 40 signatures, and, 
therefore, is it necessary that we 
should have deposit of 2,500 over and 
above that. You can consider this 
point also.

DR. NAGENDRA SINGH: I have
full regard for what you have said. 
You have imposed one big restriction, 
why then should the deposit be there. 
Make it free. It is not easy to get 20 
and 20. Somebody will have to go 
round. Then the party members may 
go round.

MR. CHAIRMAN: It is our last 
meeting with you and probably, you 
will be out of India; I wish you all 
best on behalf of the Members of

the Committee and hope that on your 
new appointment you will bring lustre 
not only to your name but to the name 
of the country also.

DR. NAGENDRA SINGH: Thank 
you, Sir, very much for your good 
wishes. I will try to fulfil your ex
pectations.

(The witness then withdrewq
II. Shri Niren De, Attorney General 
of India.

(The witness was called in and he 
took his seat).

MR. CHAIRMAN: Welcome, Mr.
Niren De. I see that you have al
ready signed direction 58. So, there 
is no need for me to go into that for
mal procedure. You have got the 
amending bill that is before the Select 
Committee; we would be happy to 
hear your views on it; and then, per
haps, Hon. Members can put ques
tions, if they want some information.

SHRI NIREN DE: I must apolo
gize for not giving a close study to 
the amending bill, for ladk of time. 
But there are 2 or 3 things which 
strike me, mainly on drafting mat
ters; and, perhaps, some changes may 
be necessary for clarification. Under 
sub-clause 1A of Clause 3, i.e., in the
last three lines, it is said that “ ...........
the Commission may, if necesary, 
make suitable amendments in the 
notification issued under sub-section 
(1) so as to bring it in accord with 
the provisions of that sub-section.” I 
take it that if refers only to sub
clause (1) (a), (b) and (c) of clause
3. So far as sub-clause (a) is con
cerned, i the Election Commissioner 
has to give a notification appointing 
the last date for making nominations 
and I see from sub-clause (a) that 
the date for scrutiny will be the day 
immediately following the last date 
for making nominations. It might 
happen that either the last date which 
has been notified, or the day before, 
suddenly becomes a public holiday. 
In such an event, so far as sub-clause 
(a) is concerned the last three lines 
will become difficult to operate. I 
would, therefore, suggest that so far
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as sub-clause (1) (a) is concerned, it 
should be omitted altogether and the 
cation itself should mention that the 
last day will be a particular date; 
and if that date happens to be a public 
holiday, the last day would be the next 
working day. That is my first com
ment. In Clause 4, you have re-cast 
section 5; and it is said that on the 
issue of the notification under sub
section (1), notice would be given for 
inviting nominations of candidates for 
such election and specifying the place 
at which the nomination papers are 
to be delivered. I find that it may be 
difficult, if you do not mention the 
place in the notification under Clause 
3 itself, because there might be very 
little time for people to know what 
exactly is the place where the nomi
nation papers are to be delivered. As 
such, the place should be mentioned in 
the notification under Section 4 itself, 
rather than have another public notice 
regarding the place—it may be Delhi, 
Bombay or anywhere else. We do not 
know. That is my second suggestion. 
Thirdly, so far as Clause 5B is con
cerned,—I mean prociso to sub-clause 
(3) thereof—I personally do not feel 
that this proviso is necesary at all, be
cause it is already provided earlier 
that the nomination has to be presen
ted not before eleven o’clock on any 
day and not after three o ’clock. It 
shall not be accepted otherwise. Again, 
I would request you to read sub
clause (1) of clause 5E. I find it a 
little difficult to understand the mean
ing of the expression ‘ ‘candidate” here. 
May be it refers to a candidate who 
has already been re'jected under sub
section 4 of section 5B. So, I would 
suggest that it be made clear that it is 
intended that this is the candidate 
whose nomination has not been re
jected; otherwise, it may mean any
body. farther, in sub-clause (3 )(b ) 
of Clause 5B (at page 5) it is said, 
“ that any of the proposers or seconders 
is hot qualified to subscribe a nomina
tion paper under sub-section (1) of 
section 5 B T h a t  is to say, this is one 
of the grounds for rejection. I notice 
that you have a minimum number of 
proposfrs and seconders laid down in

Clause 5 B (l)(a ) in the case of the 
President; and Clause 5B in the case 
of the Vice-President. Now in the 
case of the President the minimum 
number seems to be 20 electors, 40 
altogether and in the case of Vice
President five proposers and five se
conders. Now what happens instead 
of 40 people as proposers and seconders 
there are 50 0r 60. If y o u  go back to 
clause 5B and again to clause 5B sub
clause 3(b) there may be a lot of 
trouble. So I think in sub-clause 3(b) 
the number of proposers and seconders 
should be specified although (in Clause 
5B) the number is 40. But that is real, 
ly a matter of policy. Speaking as a 
lawyer I do not find any loophole in 
it.

MR. CHAIRMAN: Members would 
certainly like to put questions to you. 
I would like to ask whether any of the 
provisions of this Bill would hit arti
cle 14, 19(a) or any other article of 
the Constitution?

SHRI NIREN DE: Frankly speak
ing, I cannot say anything at this 
stage.
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SHRI NIREN DE: To your question 

of seconders and proposers the answer 
is yes. There must be a proposer and 
a seconder. That is well known even



voluntary organisations. Regarding 
the. number , etc* the $nswer to the 
question ia not for me to give. That 
will be decided really by Members o f 
Parliament. But I suppose the object 
that there should be sufficient number 
for the election of President and Vice
President is because of the very high 
offices and that possibly has been in
troduced with the object of excluding 
frivilous candidature as has happened 
in the past. Regarding the number for 
the presidential election, well it may 
be 13, 14, it may be for you to decide 
but I do think that a sufficient number 
is desired.

sm rt *rcr #
V? J fa  2500 W t  Wt
T i f V r f ^ r t r  Tsft nf  

<mr 2 5 0 0 v w r
f>n? v?«Tr»rV a *  *wrr i f f t

s r fa ro ft  upctt | fa  w?  
TT^Tfer vt *r

STcT f t
s^arcnr , fam

#  f?r^r w rr *»tt s fa s ’ ^
ar^ar i ^  if <tor ^
f x  far̂ xr *r wrr ¥> w r w ^ ?

SHRI NIREN DE: I am afraid my
reaction is that there should be a de
posit. So far as the sum of Rs. 2500 is 
concerned, it is quite a large sum. I 
entirely agree. If that sum is not avail
able with the candidate himself, I do 
not see why there should be difficulty, 
for the simple reason that the candi
date can procure the sum from his 
friends, and in fact, even in the ordi
nary elections to Parliament, the fact 
that a candidate has hardly ariy 
money does not prevent him for con
testing and defraying the election ex
penses. So, I do not think that that 
would stand in the way. For, if a per
son has no money and he has no back
ing, particularly as we run our coun
try on the basis of parliamentary de- 
mocary based on political parties and 
the sponsors are really the political
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partis* they w i# find the moaty foe 
him, ant}, -therefor*, these? would Mbt 
be any difficulty inraisingtheguaatof 

, Rs. ,2500 for any candidate who Ja 
sponsored fay a political party or pat
ties.

*ttt fcrjif fa  % f?nj fan*
if tfapwiw 

£  fa «rfar
<nrc $ti $ 1 m* «wrir if *

sfa |  nr p rr
P m v n r  *war $ ?

[Do you think that the restriction 
that have been placed on the number 
of persons allowed to be predent at 
the time of scrutiny, namely the pro
poser, the seconder and the candidate, 
ia desirable or ther^ should be some 
other method by which the scrutiny 
can be allowed?]

SHRI NIREN DE: If the hon. Mem
ber would be so kind as to make an 
alternative suggestion, that would help 
me in answering the question. Of 
course, the proposer and the seconder 
and the candidate must be there. Blit 
is there any alternative , suggestion 
which the hon. Member has? If I could 
know that, it might help me in answer
ing the question. Does he mean that 
we should have more than one propo
ser and one seconder or some third 
party should be there?

w w )  *nr«c: ^

% w w  fn^r — 7t ht ?fl»r

5TPTT ît—
I ?
MR. CHAIRMAN: He wants the 

presence of some lawyers. He wants 
that there should be some proviaion 
by which lawyers could be permitted 
to be present.

SHRI NIREN DE: I think o f lawyers 
we have had enough.
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SHRI BALACHANDRA MENON: 
With a vciw to keeping the office of 
the President above qll possible sus
picion or slander, do you not think that 
there should be some machinery to go 
into this, if you like, a separate tribu
nal to go into this and to make sure 
that it is kept above suspicion?

SHRI NIREN DE: Frankly, when I 
read clause 18, I was not shocked, but 
I was a little surprised that there was 
no reference whatsoever to the ques
tion of undue influence or bribery as 
we have in the original section IB. 
Please do not misunderstand me; it is 
entirely my personal reaction. I think 
if you see original section 18(1) (a) 
you will find that : it says:

“That the offence o f bribery or 
undue influence at the election has 
been committed by the returned 
candidate or by any person with the 
connivance of the returned candi
date."

Speaking entirely for myself, I would 
retain that clause.

Sub-section (b) of that section says:

“ that the result of the election has 
been materially affected-^-

(i) by reason that the offence of 
bribery or undue influence it  the 
election has been committed by a 
person who is neither the return
ed candidate nor a person acting 
with his connivance___ ” .

When I read it a couple of years back, 
it struck me as rather extraordinary 
kind of provision. This should never 
be retained. But I am in favour, per
sonally again, of retaining some kind 
of restriction on the basis of undue 
influence and bribery, even so far as 
the Presidential election is concerned. 
I do appreciate that it is a very high 
office, the highest in the country. But 
at the same time, there is no reason 
Thy this should be eliminated alto
gether. That is my personal view.

SHRI BALACHANDRA MENON: 
Instead o f this matter being agitated 
in a «rurt like the Supreme Court,

why should the Parliament not suggest 
a tribunal where there could be a 
Supreme Court judge along with two 
or three others elected by Parliament? 
This tribunal may go into it, and fur
ther, it should not be an open trial___

SHRI NIREN DE: Frankly, so long 
as the Supreme Court is there in the 
country, I would prefer the Supreme 
Court to any ad hoc tribunal appoint
ed by the Government That is the 
answer to the first part of your ques
tion.

The answer to the second part of 
the question is this. I would like to 
have added really at the outset that 
you should statutorily incorporate a 
provision that so far as the election 
petition is concerned, it should be 
heard by the Supreme Court first on 
the basis of affidavits and then deci
ded on the facts whether the matter 
requires further inquiry by means of 
open trial and so on. As a matter o f 
fact, as you would perhaps recollect, 
that has been the procedure in the last 
Presidential election cases, in the case 
of Dr. Zakir Hussain as well as our 
present President. I would incorpo
rate that for the sake of safety al
though the procedure has already been 
adopted by the Supreme Court, so 
that on the affidavits themselves, the 
Supreme Court might come to the con
clusion that there is nothing in the 
case or that the case needs further 
scrutiny. If you do not have such a 
provision now, although as I say the 
Supreme Court itself has devised that 
method, whenever disputes about e l e c 
tion of the President have come up 
before it, I think it is safer to have it 
statutorily incorporated that the elec
tion petition should be heard in the 
first instance on the basis of affidavits 
and after that, the Supreme Court 
should decide whether it will go fur
ther with the matter or with the open 
trial or not. That is my personal view.

SHRI H. M. TRIVEDI: I take it
that you are in favour of the retention 
of the present clause relating to bri
bery and undue influence. It has been 
suggested to the committeo that since
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the electoral college really consists of 
Members of Parliament and Members 
of the Legislatures, the ground of bri
bery may be omitted as a ground and 
the term ‘undue influence’ may be 
more strictly defined and retained. 
Would you support this suggestion?

SHRI NIREN DE: I have great res
pect lor Members of Parliament and 
tor everybody in this country. But at 
the same time, if you think that bri
bery may be omitted, then undue in
fluence has also to be omitted.

SHRI H. M. TRIVEDI: It has been 
suggested to the committee that the 
trial of the election petition in the case 
of Presidential and Vice-Presidential 
elections should be held in camera. 
Would you support that suggestion?

SHRI NIREN DE: No.

SHRI VIRBHADRA SINGH: It
has been suggested that no election 
petition should be permitted after the 
President has assumed office, and if 
there is to be any election petition it 
should be decided before he actually 
takes office. Your views?

SHRI NIREN DE: I think that is an 
impossible suggestion because we 
cannot wait. The President has to take 
office as soon as he is elected. Of 
course, there is the very important 
question of acts done by the President 
in the meantime just before the peti
tion is decided. We have to take ac
count of the possibility of an election 
petition succeeding; to that extent, if 
necessary, there should be an amend
ment of the Constitution validating 
all the acts done by the President du
ring the time he has acted as Presi
dent. This is my personal view.

SHRI VIRBHADRA SINGH: Can
it not be stipulated that the election 
petition has to be decided within one 
month of the filing of the petition?

SHRI NIREN DE: I am sure the 
hon. member knows the way things 
go on in courts of law. That being 
so, if you flx a certain timelimit, I do 
not think that object will be achiev
ed, because you cannot prevent peo
ple from bringing witnesses to give

evidence. It may be 6; it may be 626. 
It is just impossible to flx a timelimit 
so far as the hearing o f an election 
petition is concerned. Therefore, I 
think it is a very impractical ap
proach to flx a timelimit. In the 
meantime, to make a change in the 
Constitution to say that the existing 
President will continue untill the case 
of the candidate who has been return
ed is decided by the court—this is 
going to be a very very difficult pro
position also. I am of the view that 
the President elected' as President 
should take office immediately and 
that all acts done by him should be 
validated, if necessary, by an amend
ment of the Constitution. I think 
that is a very important point.

SHRI T. N. SINGH: That provi
sion is already there.

SHRI NIREN DE: If it is already 
there, good—I was ignorant of it.

SHRI S. B. GIRI: Under the Bill* 
if an election petition is to be filed, 40 
electors should join together. Is this 
necessary? Is not a petition by one 
elector enough?

SHRI NIREN DE: My personal
view is that a sufficient number is 
necessary. We have the experience 
of not only of election petitions, but 
any petition for that matter. I do not 
think it should be desirable to have 
one person filing an election petition 
regarding the presidential election.

SHRI G. VISWANATHAN: By
filing an election petition, do you 
think any damage is being done to 
the office of President?

SHRI NIREN DE: I do not per
sonally think so. If the provision is 
there, it is there. If you have it, 
carry out the provision. If the law 
i8 there, it should take effect, what
ever the consequences may be. Da
mage occurs in many cases. Even 
apart from the President, many writ 
petitions are filed damaging people's 
prestige or reputation. That just can
not be helped. The other alternative 
is not to allow any election petition 
at all.
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SHRI G. VISWANATHAN: There
are certain countries in Africa and 
Latin America where an election peti
tion against the President is prohibit
ed. Is it desirable to have such a ltfw 
in our country?

SHRI NIREN DE: I would not fol
low the African model,

SHRI JHARKHANDE RAI; Do all 
these changes proposed by the amen
ding Bill to the original Act bring 
about or tend to bring about an in
herent tendency towards the emer
gence of a dictatorial party leading 
to semi-fascism?

SHRI NIREN DE: I personally do 
not think so. I do not think dictators 
are bom  as a result of provisions o f 
statutes.

SHRI T. n . SINGH: The drafting
changes suggested are very welcome 
and appear to me to be reasonable. 
May I ask your reaction to one such 
change. In clause 3(1) (aT, the last 
date for making nominations has been 
reduced from the 14th day in the pa
rent Act to the 7th day in the Bill. 
In such a vast country of ours, where 
commuincations are difficult and take 
time,—even letters do not reach in 
time—, is this change sp materially 
necessary that we should go in for it?

SHRI NIREN DE: That is a matter 
o f policy. Whether it is 14 days or 7 
days, it is up to MPs really. But I 
suppose the question of shortness of 
time is not really material because 
people know well ahead when the 
time is coming, because the period is 
fixed in the Constitution. That being 
so, whether it is 14 days or 21 days 
does not matter. It should not be 
difficult to prepare the candidate or 
rather decide on the candidate in the 
normal course. Unless a last-minute 
hitch among people occurs, normally, 
well before the time of the notifica
tion referred to in cl. 3, they decide 
on their candidate.

SHRI T. N. SINGH: Unfortuna
tely, the average citizen does not 
know the ftomrtitution as you do.

Anyway the basic considerations for 
this Bill are, that there ha  ̂ b^en fri
volity in election and the experience 
of the past two elections has com
pelled Government to bring forward 
this legislation. At the same time, as 
you have rightly said, the considera
tion of bribery and corruption com
ing in hag to be kept in view. We 
cannot give it up simply because of 
certain experiences o f the past. So 
keeping that in mind, don’t you think 
that this procedure of having 20 pro
posers and 20 seconders—whose sig
nature has to be verified under the 
law, doubts can be raised at the time 
of scrutiny—will add to the problems 
of the concerned authority? Suppose 
one man files four nominations. It 
atight need verification of signatures 
o f 160 persons. Why complicate mat
ters?

SHRI NIREN DE: I suppose it may 
be covered by seven days.

SHRI T. N. SINGH: I am on the 
question o f proposer and seconder to 
a candidate for the presidential elec
tion. There are 20 proposers and 20 
seconders. Suppose a man fites four 
such nomination papers. It will mean 
160 signatures. An allegation may 
well be made that this is fradulently 
obtained. Do we not add to the prob
lem?

SHRI NIREN DE: Of course, the 
problem is always there whether you 
have got 20 or 2; probably, it will 
take a long time. That is all, I think 
the main object of 20 electors is very 
different. The main object is that we 
should have a nomination by at least 
a group of responsible people which 
I think is more important than a little 
delay in scrutiny.

SHRI T. N. SINGH: For the non
inclusion of the clause on bribery and 
corruption t h e  argument advanced 
was that Members of Parliament are 
responsible people and, therefore, we 
need not have this clause, b e c a u s e  
they will not be guided by scurrilous 
propaganda. So, we have given up 
this provision. So, why presume that
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a single member as proposer and se
conder is less responsible in a n / way 
than 20 such people?

SHRI NIREN DE; I am not sugges
ting anything at all* As a matter of • 
fact, I have accepted the theory of 
integrity of Members of Parliament. 
We live in a world which is not per
fect.

SHRI T. N. SINGH: According to 
what you have already stated, the 
assumption that simply because there 
is one proposer and secondar, so there 
will be frivolous application is un
founded,

SHRI NIREN DE: So far as section 
18 is concerned, my personal view is 
that it should .retain “undue influence 
and bribery49. But that has nothing 
lo do with the question how many 
people are required as proposers and 
seconders. The number required has 
nothing to do with the question o f in
tegrity*

SHRI T. N. SINGH: Why 40 mem
bers should be required for filing an 
election petition?

SHRI NIREN DE; It is necessary. 
For challenging the election o f  the 
President a substantial number is ne
cessary rather than a man in the 
street should go and flle a petition.

SHRI T. N. SINGH: He is not a 
man in the street; he is a Member of 
Parliament.

SHRI NIREN DE: The number 
does have some sanctity. If I may 
say so, with respect to Members of 
Parliament, sometimes we all become 
a little unsound for the time being.

SHRI T. N. SINGH: Laws are
amended in the light of the experi
ence gained. Past experience shows 
that during such elections there are 
scurrilous attacks. According to the 
judgment of the Supreme Court it
self, it is a demeaning sight that 
scurrilous propaganda was being made 
in the Central Hall of Parliament and 
outside. Do you not think that some 
provision regarding scurrilous pro

paganda should be made, either here

or in the Indian Pen&l Code, and no 
exception should be made, be it 'th e  
election of the President or any other 
person?

SHRI NIREN DE: If a scurrilou# 
attack is made by somebody against 
an opponent, why should a man be 
held responsible for that? My perso
nal view is that it should retain the 
original clause 1(a) “by a candidate 
or with his connivance” . There may 
be cases where somebody do scurri
lous attack with the object of seeing 
that one person is defeated. It does 
not necessarily follow that the man 
making the scurrilous attack wants 
the other man to be elected. That 
being so, there is no reason why 
scurrilous attack by a third party 
without any knowledge of the candi
date or his connivance should be a 
disqualification for the election.

SHRI T. N. SINGH: As a member
•f the Press Commission, the chair
man of which was Justice Rajadhyak- 
sha, we had occasion to see a great 
martjr scurrilous propaganda and we 
found that the law on the subject is 
inadequate to deter people from mak
ing such allegations. So, deterrent 
measures have to be provided in oux 
law against scurrilous propaganda, 
yelow journalism etc.

SHRI NIREN DE: It is a very diffi
cult question. It depends on the per
son writing, his own mentality. It is 
more a question of character. We 
cannot statutorily try to change the 
character of people.

SHRI T. N. SINGH: As a very 
eminent lawyer you know that in the 
case of scurrilous attack, the man who 
is attacked virtually becomes a defen
der of his character, and question can 
be asked about him. Therefore, de
famation is not resorted to. In Eng
land any citizen can originate a libel 
suit. We have no such deterrent 
whereby scurrilous attack could be 
prevented. So, should not the Com
mittee recommend that the provisions 
of IPC should be strengthened for the 
purpose?

1
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SHRI NIREN DE: What exactly
are you suggesting? I take it that you 
are suggesting some change in clause 
18.

SHRI T. N. SINGH: Under sec
tion 18, bribery or undue influence 
would be an offence. Scurrilous pro
paganda with consent or connivance 
is not one of them in clause 18.

SHRI NIREN DE; I am afraid it 
is a very large question. I do not 
think we should enlarge the items 
there by including scurrilous propa
ganda. It would be difficult to find 
out whether it is with consent or not. 
I will not be in favour of enlarging 
original section 18.

MR. CHAIRMAN: I think Mr.
Niren De on behalf of the Commit
tee for the trouble he as taken to 
come and given evidence.

(The witness then withdrew)

III. Shri P. Ram Reddy, Senior 
Advocate, Supreme Court, Delhi.

(The witness was called in and he 
took his seat)

MR. CHAIRMAN: Mr. Reddy, I wel
come you on behalf of the Committee. 
You have seen Direction 58 and you 
have signed it. I need not go into 
the formality of it. You are aware of 
it.

SHRI P. RAM REDDY: Yes.

MR. CHAIRMAN: Now, the Com
mittee would like to hear your consi
dered and experienced views on this 
Bill. Then, if the Members want to 
put questions, they will put to you 
for clarification. Your Memorandum 
has been circulated to Members.

SHRI P. RAM REDDY: In addition 
to that, I have got one more page to 
give you which I could not do before.

MR. CHAIRMAN; That will also 
be circulated.

SHRI P. RAM REDDY: Fu-*t, i  
will give my general views on it in 
brief.

I think, by and large, the principles 
behind the Bill are all right. For ex
ample, you take the provision of 20 
plus, 20, i.e., 40 electors. I think, that 
is a step in the right direction. Se
condly, fixing a deposit of Rs. 2500 is 
also a step in the right direction. You 
have also provided for forfeiting the 
deposit in case you do not get one-sixth 
of the votes. That is also a step in the 
right direction. Far too many candi
dates are contesting for this high office 

with very remote chance of being 
elected. So, all these things are in 
the right direction in order to reduce 
the number iOf candidates for the 
election to the high office.

So far ag clause 7 is concerned, I 
have taken a slightly different view. 
I take that view in the interest of 
purity of elections. So far as sec
tion 18(1) (a) of the previous Act 
is concerned, that is sought to be 
deleted now, I have suggested a via 
media between complete deletion 
and retention of it. I am suggesting 
an amendment on the lines of the 
People's Representation Act.

My reasons are that there have 
been four Presidential Elections and 
four Vice-Presidential Elections. 
Attributing corrupt practice to the 
candidate has been only in one case, 
that is, in the case of Shri V. V. Giri. 
Even that the Supreme Court has 
found to be not true. So, I want to 
really provide this. Of course, with 
the enlightened electorate of MPs 
and MLAs, the chances of corrupt 
practices being indulged are nar
row. All the same, a provision like 
that will be in the interest of purity 
of elections.

Particularly, “bribery” and “ undue 
influence” apart, as you are aware, in 
the People’s Representation Act, you 
go on the grounds of religious, lin
guistic and communal things. I 
think, we should keep some such 
thing. That is my suggestion.
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In my written statement. I have 

also suggested that so far as seetion 
18(1) (a) is concerned, the word was 
‘ ‘connivance” . Connivance might mean 
there is a corrupt practice with the 
connivance of the candidate and the 
candidate may just keep quiet. That 
will be rather too much. That should 
be replaced by the word ‘ ‘consent” . 
The word in the principal Act was 
too stringent. You could more easily 
allege a “corrupt” practice. In the 
third column, so far as that is concern
ed, I have suggested “Any corrupt 
practice has been committed by a re
turning candidate or his election agent 
with the consent of the returning can
d id a te ...”

I have also suggested this. There is 
Clause 2. On the lines of the Peo
ple’s Representation Act and, on that 
model, I have suggested some mat
ters to be taken into consideration.

I have also suggested that so far as 
“materially affected” provisions are 
concerned, you have really three cate
gories. You have transferred “nomi
nation”  one into the category of 
“materially- affected’ ’ provisions. That 
is a good provision. The reason why 
I am saying is this. So far as corrupt 
practice is concerned, there is immu
nity in the Constitution. That is what 
I have supplied in my additional note. 
Under article 301(2) there is an im
munity that for the Presidential office, 
during his term of office, there can be 
no criiminal proceedings against him. 
Taking that into consideration, also 
in the Indian election law, the Sup
reme Court has also held that so far 
as “materially-affected”  provisions 
are concerned, it is very difficult to 
prove unlike in the English law where 
the burden is on the other side, 
whereas it is not so here. It is only 
in rare cases that really the court can 
set aside elections. There can be 
petitions filed against high-offlce by 
some people. For that also, I have 
suggested that a penalty can be im
posed in the case of false election peti
tions.

These are some of my views on the 
Bill. I have also suggested some

other thing. It is tor the Committee 
to consider. So far as p. 8 of my note 
is concerned, after the nomination 
stage, the returning officer gives a de
cision. I am suggesting that the 
question of nomination wrongly ac
cepted or wrongly rejected must go 
to the Supreme Court as a first instal
ment so that that is once and for all 
decided, so that there is no question 
of re-election again.

What might happen is this. In the 
case of Mr. Pathak, the question 
raised was that one nomination was 
rejected and the person said, “My 
application was wrongly rejected.” It 
was sent by post. The Suprem e 
Court held that it was in conformity 
with the rules. If there is a case where 
the Supreme Court reverses the judg
ment of the returning officer saying 
that this particular nomination was 
wrorigly rejected, then there should 
be a re-election.

Also, for all these questions of no
minations, I have suggested an addi
tional clause saying that this must 
go as a first instalment to the Sup
reme Court and the Supreme Court 
also is to give decision within a par
ticular time. I have provided for that. 
In case it does not happen, the elec
tion can go on. We need not post
pone the elections. This is a new 
clause I have suggested for the Com
mittee to consider.

Again, certain election practices are 
provided in the People’s Representa
tion Act. They should also be in
cluded, e.g. Section 125, 127A, 128A, 
136 pertaining to electoral offences.

Then this is a matter of small for
mality. Section 4(2) of the principal 
Act need not be there. That can be 
deleted. I have also suggested two 
amendments to the Constitution. As 
things stand at present, the members 
of the Legislatures of Union Terri
tories have no right to vote for the 
Presidential election. The Supreme 
Court has also held in the case against 
Shri V. V. Giri that, so far as Union 
Territories are concerned, they *do not 
come within the definition of ‘State;
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since Union Territory is not a 4S,tate  ̂
they are txiluded. 1 havtf, therefore* 
suggested aifaendihdit of Article 55 fq 
inci&de |tfiiiori Territories also.

The other Constitutional amend
ment ihart ’ I have suggested is this. 
This is in respect of the office of 
Speakership. It has been provided 
that the office of Minister is not an 
office o f profit. I am suggesting that 
the office of Speaker should also be 
included in that category to say that 
it is also not an office o f profit, so that 
the Speaker, if he wants to contest 
Presidential elections* should be in a 
position *to do without resigning.

These are the points that I have 
suggested.

MR. CHAIRMAN: Thank you very 
much. Now t would ask the members 
whether they would like to put ques
tions.

Mr. T. N. Singh.

SHRI T . N. SINGH: I have gone 
through the note circulated by you. I 
And that your principal suggestion is 
in respect of section 18. You have 
proposed an alternative draft. In that 
draft you begin by saying ‘"that the 
result of the election has been mate* 
rially affected..... . . .  .by any corrupt
practice committed..”  etc. But in the 
existing Act, this clause is separate; 
in the case of corruption and bribery, 
there is no need for proving whether 
it has materially affected. That is a 
material difference which you have 
suggested. Do you mean to say that 
if the election is not materially affect
ed by bribery and corrupt practices 
committed, yet, the President should 
continue?

SHRl P. RAM REDDY: He should 
not continue. If you see what I have 
proposed, you will find that I have 
divided my proposal into two parts: 
•ne part is ‘materially affected’, ie., 
(a ); and the other, which is (b ), is 
•without being materially affected*,
i.e., per se. I f I may come to (b)
(i) , it is already there in the pro
posed Bill; I am agreeing with that,

ai^Lin addition I am also suggesting 
inclusion of sub-clause (ii) to ( b ) . I 
tyijl just read this out. It reads:

’ 44 (ii) that any corrupt practice has
1 been committed by a return

ed candidate or his election 
agent or by any other person 
with the conseht of a return
ed candidate or his election 
agent;

4Cthe Supreme Court shall declare 
the election of the returned 
candidate to be void” .

The view that I have taken is that if 
a candidate committed a corrupt 
practice, ipso facto, per sc, whether 
the result of the election has beem 
materially affected or not, the elec
tion must be set aside.

SHRl T. N. SINGH: You will find 
this in the existing Section 18 of the 
Act:

“ (b) that the result of the elec
tion has been materially 
affected—

"(i)  by reason that the offence etf 
bribery or undue influence at 
the election has been commit
ted by any person who is nei
ther the returned candidate 
nor a person acting with his 
connivance . . .”

You seem to omit that part Why?

SHRI P. RAM REDDY: I have not 
omitted. I have provided that in sec
tion 18(a) (iv). See the mark that I 
have put against 18(b) (ii)— ‘that any 
corrupt practice has been committed../ 
etc. So, you will find that I have re
tained that. In fact i  am going a step 
further. In the existing Act, the word 
‘connivance* appears; I have suggested 
‘consent*. If somebody commits a cor
rupt practice and the candidate keeps 
quiet, the Court may say ‘connivance*.

SHRI T. N. SINGH: When the ori
ginal Act was passed, I happened to 
be a Member of Parliament. Tlie gene
ral feeling then was that we should 
give a certain high level to this elec



tion— certain purity; it waj said that 
bribery and corruption should be an 
offence svp moto, whether it affects the 
election materially or not. Another 
thing that was said was about the for
mality regarding deposits. The present 
law seems to re-introduce what are 
the norms ii« regard to ordinary elec
tions to panchayat. Why should we de
grade the election of President*

SHRI P. HAM REDDY: It is cer
tainly a high office. There are twe 
aspects. On<> is regarding the number 
of candidate!) contesting the election. 1 
want that it should be made more atrict 
and the steps that is proposed in this 
regard is a etep in the right direction.

So far as purity of the election to 
concerned at the time when the origi
nal Act was passed, you were thinking 
that since the office was high, the 
purity must be greater. The higher 
the office, the purer it should be. So 
you had put even ‘connivance'. I 
have taken a via media attitude bet
ween that and the proposed Amend
ment Bill where you have completely 
deleted i t  I. am saying that it should 
not be completely deleted and it should 
also not be kept as it is. I have sug
gested a via media, namely, ‘consent’ 
and not connivance, because to have 
‘connivance* will be harsh as the de
feated candidate can go and say that 
there was a corrupt practice and the 
returned candidate knew about i t  A c- 
tunally, this distinction between conni
vance and consent has been clearly 
brought out by a ruling of the Supreme 
Court. '

SHRl T. N. SINGH: We have stipu
lated in the proposed Bill that there 
should be 20 seconders and 20 propos
ers f ° r a Particular candidate; yet it 
is the legitimate right and I think it 
can be done and it should be done to 
see if the signature is fraudulently 
taken and if  the signature is not genu
ine before the objection can be raised 
by the other candidate. By enlarging 
the number of proposers and tihe secon
ders you ma&e the task of the scrutin
ising officer very difficult and it may

be possible not to do it witl^in the time 
prescribed by the should
we not leave it as a simple affair?

SHRI P. RAM RtJDDY: Between
the two things—the difficulties of the 
returning officer to scrutinise all the 
t h .° L ?  name8,within a as agauist
th ! ! ul Pn" dple of tryin* to reduce the number of candidates who are not
seriously contesting, I would rather
suggest that we may give one more day
for the Returning Offleer to scrutinise
hem. But because of that I wW not

take the view that we should stick to
the previous ruling. I personally think.
that it is a question of just seeing the
things. I should think that within a
<Jay he should be able to scrutinise.

SHRl T. N. SINGH: As I am able 
to understand, the framers of this Bill 
seem to be very much concerned that 
aome times in the past frivolous nomi
nation papers have been filed and they 
want to prevent that. On the other 
hand, tih^y have suggested that bribery 
and corruption should be omitted be
cause it is a special electorate of Mem
bers of Parliament and legislatures who 
are responsible people. In the one 
case, the same member is capable of a 
frivolous nomination paper and in an
other case, he is not capable of any 
bribery or corruption and he will not 
be influenced by anything or by inti
midation. Why should then we have 
this restrictive provision at all of thia 
nature? It is not necessary, according 
to me, because gradually the number 
of frivolous candidates has been going 
down. It was 9 or 10 and tfoen it went 
down to 5. Members of Parliament 
are responsible and are not to be sup
posed as frivolous members. Why not 
leave it to them?

SHRI P. RAM REDDY: I have al
ready expressed my view in regard to 
that.

There are two things. So far as 
candidates are concerned, I rather take 
the view that you should not freely 
allow each and every person, however 
remotest the chance he has;
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fa  fa®% w r  j*rr #  t #  fa f?r  w vr  
^r#*r srrcftr*ff v t  w r r  ^  w  ft»rr 
*rr s^lr?
SHRI P. BAM REDDY: In the Irish 

-Constitution, 20 Members of either 
House and not less than 4 Administra
tors are needed. But here you have 
put 40 Members. 40 Members really 
do ‘not mean 40 Members of Parlia
ment. Somi* may be MPs and some 
MLAs—total 40. When the total elec
torate is 51 ft Lok Sabha MPs and 300 
Rajya Sabhi M.Ps. plus 4200 MLAs. I 
really do nr t think it should be really 
difficult for ;i candidate to get 12 M.Ps. 
and 24 MLAs as I proposed.

%& * .? * * #  jrof* m w : 
srsff *Tf | fa  ^  stp?#
qfa <r*yrfgr % t?  JicTraft ftaT 
eft ®Tf * t  tfffsrz % 3 f ^

11  ’rfa w  re  <Pt srfh^sr 
|tT *T7 ^ T f c f r  2 5 0 0 ^

srfenssr ^ t  t f fa r  ^  arr 
I forfcT t  Tf'TT ^ f t  

|  m Jf flT7% wr
f«RTT | ?

SHRI P. RAM REDDY: I am in 
favour of keeping it because if there 
are 12 MPs and 24 MLAs to support, 
it is a reasonable one. Regarding the 
deposit of Rs. 2500, it will really pre
vent those persons—we have had the

experience of some persona contesting 
every election and things like that w« 
may be able to prevent by putting a 
deposit and also making a provision 
that if the candidate does not get one* 
sixth of the votes, he will forfeit.

MR. CHAIRMAN; So you want to 
retain it.

SHRI P. RAM REDDY: Yes.

«V ar :«*t imr* m*w : ft 
«nc q *  g * Tf T”r t o t t

*ri?rr ft frrwtr fâ rn: ^  if wmrt *rf- 
f im  ft#  i aft tft^T $ *f
<71? tffrits sfcJmjft $ i ^rr 
srrq^ *>fT fa  f a #  tn€f ^*f^a 
ftm %fa* tfa #  #  Tirff %

^ *ffr fsnET #  ? m r  t̂ptp r  
 ̂  ̂ fa?ft 

'r r ff  * r  t o  «ft ^  «rr i t^ ft 
if vtf Mem hi) «ft

T̂FcTT fiR T  f a #  TT^f mti % «ft
| i 3r|r erp fRFff s.t

s ft f  <Tl€f $ tft  »ft f t  f f f r f t  I
tfsrer% qw ?r^r jt eft far
SFIT9ft 9Ft 'TT̂ IT |
?rm% ^rr | fa  M r ? ?  f a #  
qr̂ T % ^  $  sftr % hi^
ft  ̂ !T̂ t *tt̂  =pt 9trr qrr «rr i
q# ftqfft Jf qfa 40 t̂ 
T??ft | srotaT m
3?I% SFfê rf ?̂T5T ft ff^ft f — w

If $rrw r w t  $rpfrf¥rr |  ?

SHRI P. RAM REDDY; I agree with 
the hon. Member. He need not neces
sarily be party man. But the point is 
this. We want to reduce the number 
of people contesting the election, if 
there is very very remote chance of 
success. The candidate should not con
test just for the sake of contesting and 
nothing else. This amount of 2500 
should be there to see that people do 
not take it lightly. For Independents 
al90 that must be there.
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*im *t awnr *rrn: ** srwtft 
v t  f  «f^r
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iCd«iifViM< ** ^  1 ft <nPcrr |  q* 
St?Jmft «Ft flRHT S ft ft 
%f*M *rc if Ttf?rfop?r % *7pro 

<m if q?nrfew< ** ŵrerr $
:#ST %  *l^4fd ^ #re if fH%
%*rr | 1 ?ft <prtc 7T «rrr 

*pwi% |  «rr ^  ?

SHRI P. RAM REDDY: So far as 
political events are concerned, that is 
a different matter. The question now 
is whether we can have Rs. 2500 depo
sit or not. Even for MLA and Lok 
Sabha election the deposit is there. 
For scheduled caste, half the amount 
is there. Why should there not be 
some amount here also? I think it is 
all right, Sir.

«ft arirawit smr* *n«w : iro 
irf t  Sfrftfow fftft ?mf> STRft I  I 
srff tr̂ r t o  srrr ^ to rcr  ^t 
Tt^ffr | ^ ff jsrrt T O  
^ r c r  «ft ?rwr 1 1

SHRI P. RAM REDDY: I would
plead for retention of the clause. The 
amount is not such a big thing. You 
cannot say genuine candidate will be 
debarred. The amount is not such a 
big amount, in any case, Sir.

sft sw* : Ŝ fefft
% fr^H' if 5® 71% »n$ f  *ft

# r  ir irnrcft w  s r p f t f^  | ?

SHRI P. RAM REDDY: You can
argue your own case without lawyer; 
without lawyer things can be done. 
On that ground alone you can't say 
that the present provisions are not 
good.

* t  v n « « A  v«T t * w »
w m s i f  q v t f h c w n r  a f» ?r$?w fa  

twit wnr is ft <rafar | • 
sm^ft f*rr Tfjr $  ?

SHRI P. RAM REDDY: Why have
1 put in clause (2)? If you take the 
Peoples Representation Act in Section 
100 there is a corresponding sub-clause
(2). It is just a copy of the sub-clause
2 of the Peoples Representation Act. 
If you read it closely, it really governs 
the “materially affects clause,” 4 sub
clause IV of (a) in section 18(1). I 
have suggested two additions—one is 
with respect to (b) ii about which 
hon’ble number asked me. I have ex
plained that. The other is with res
pect to Clause (iv) of 18(1), (a), the 
corrupt practice by the returned can
didate or by an agent other than his 
election agent*. Who is that agent? I 
have copied verbatim from the People 
Representation Act.

Agent includes an election agent, a 
polling agent and any person who is 
held to have acted as an agent in con
nection with the election with the con
sent of the candidate.

Agent is defined as one wtho has been 
employed by him with his consent. If 
such a man commits corrupt practice,
I have suggested that he must go into 
the category of “materially affecting” 
clause. I have modelled the whole 
thing on the Peoples Representation 
Act.

v(t a rirtrf sm.* ; ift  *n*r
i f  in ?  ^t

v m  q tw ft  7 5T 1 srfi ?p*7
«pr I, 5ft 5ft^T2 srtCT

*F1T, 7̂  ̂ >̂t ci Vf>
sfter «rf«RT qft
?TT'T> «If f’F lft «ft^5T W T  ̂ t

^  % far* vrot «tt 1 ?r«r "qaffs" 
f t  

wffo ?ft #tftis qft stftffa
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“m m 1? ^  
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§¥, Vl5 TO % ftjxj
5 frr  a w r  | w r  “ i f f o ”  ^

«r%  ^7% *ftjnr fwsr% vr 
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SHRI P. RAM REDDY; in the old 
Act there is Section 18(a) and 18(b). 
So far as 18<a) is concerned, the word 
is ‘connivance*. The idea was to dec
lare the election void in case o f bri
bery and undue influence by the re
turned candidate or by some other 
person helping him, with his conniv
ance, This I may suggest, may be sub
stituted by  clause iv (b )(ii).

‘Any corrupt practice committed by 
the returned candidate election agent 
or person with his consent’. So far as 
this is concerned connivance and con
sent’ I have already said earlier on 
this. There is a decision o f ttie Sup
reme Court. There is a difference bet
ween connivance and consent. Con
sent is something positive but conni
vance can come with ones keeping 
silent In the Peoples Representation 
Act the word is ‘consent9 and not ‘con
nivance*. I want to model it on the 
Peoples Representation Act itself. I 
prefer word ‘consent* to connivance. I 
do not want to make it easy for any
body to say that the President kept 
silent, and therefore he has connived. 
At the same time I do not want to de
lete it. But if a man has really given 
consent to that though no doubt he is

* an important person, he too like others 
must be liable for the consequences.

Coming to another aspect 18(b) that 
is the “materially affected” clause. Sec
tion 18 divides into two classes Per se 
class and ‘materially affected* class. 
Bribery and undue influence—may be 
by third party and he does something 
and if it affects the result of the elec
tion that election must be set aside. I

am saying th frd p a ^ T a 'a h o u ld  not 
affect. I f  fae i» an  agent; I have sub- 
stituted—‘by any returned candidate 
or an agent4.

MR. CHAIRMAN: He has asked spe
cially—connivance or consent.

SHRl P. RAM REDDY: I want con
sent and not connivance.

SHRI BALACHANDRA MENON: 
Considering the sanctity o f the high 
office, would you accept that even if 
there is no connivance or consent but 
a third party has somehow tried to in
fluence the election, the election should 
be set aside and the same candidate 
can again contest because it is high 
office. It is not a question of this in
dividual being effected or that but it is 
the question of the President’s position.

SHRl P. RAM REDDY: So far as 
third party is concerned, I have taken 
the view that so far as third parties 
are concerned the returned candidate 
has no control. That should not affect 
the election and I think the proposed 
Bill on that aspect is right. Also there 
I have struck via media which is like 
Peoples Representation A c t  If third 
party is an agent.on whom he has con
trol, then of course it should affect.

SHRI S. B. GIRI: It is stated under 
Clause 0 as:

“ (2) An election petition calling in 
question may be presented on one or 
more of the grounds specified in sec
tions 18 and 10 to the Supreme Court 
by any candidate at such election:

Provided that—
(i) in the case of Presidential elec

tion, such petition may also be 
presented by at least forty 
electors of whom at least 
twelve shall be elected mem
bers of Parliament and at least 
twenty-four shall be elected 
members of one or more State 
Legislative Assemblies joined 
together as petitioners;

(ii) in the case of Vice Presiden
tial election, sudh petition may 
also be presented by at least
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ten electors joined together as 
petitioners.”

Now, my question is: why 40 elec
tors should join together and file a 
petition? Why not one elector should 

a petition?

SHRI P. RAM REDDY; Even in the 
old Act, the number wa« 10.

SHRI S. B. GIRI; Then why this 
proposal of imposing a penalty of 
Rs. 5000 and Rs. 10,000 for false elec
tion petition?

SHRI P. RAM REDDY: I am for 
retaining both the conditions. But if 
it is the question of number of elec
tors, the previous Act provided for 10.

SHRI G. VISHWANATHAN: In the 
present Act for nomination of Presi
dential candidate* one proposer and 
one seconder is enough. It is now 
sought to be raised to 20 proposers and 
20 seconders to avoid superfluous nomi
nations. In the present set up which 
is obtaining in the country, if you 
strictly take the proposed 40 electors, 
then many of the parties may not be 
in a position to put up a candidate for 
this high office. So would it not be 
sufficient to increase the present num
ber to 2, 4 or 6 or even 10 to avoid 
superflous nominations and at the same 
time some political parties may be able 
to put up their own candidates?

SHRI P. RAM REDDY: I have real
ly given a thought to it. At the time 
of putting up the nomination papers, 
really this question arises that tihere 
is a remote chance of f  candidate get
ting into this and therefore the ques
tion of superfluous etc., will come only 
after the election is over. So far as the 
nominations are concerned, consider
ing the total number of electors, so 
many Members of Parliament and so 
many thousands of Legislators, trying 
to find a via media, one can always 
say that the number is too much and 
it is not possible to consider this and 
fix this but giving a thought for that 
I am saying that it is not too easy or 
t^o difficult to do that. I think the or
ganised party will still have the

'?», With ^  number and that is 
why the number is being retained.

SHRI G. VISHWANATHAN; In the 
present Act there is no provision of
secunty deposit for'the election of
President and Vice President. If you 
want to make it, Rs. 500 will it not be 
sufficient because it should be two 
times the security deposit fixed for 
M.Ps.

SHRI P. RAM REDDY; That is a 
matter of opinion. Any figure that is 
suggested may be taken. There may 
be two views: why not this figure and 
that figure but having considered the 
matter I think for a person who is re
ally serious about the election the 
Prescribed security deposit may not at 
all be unnecessary.

MR. CHAIRMAN; Thank you. Mr. 
Reddy.

SHRI P. RAM REDDY; Thank you, 
Sir. (Mr. Reddy then withdrew).

MR. CHAIRMAN: Now, friends we
are trying to get in touch w ill  Mr. 
Kamath but he has not been able to 
come. Tentatively, we will be meet
ing on 17th February or 24th Febru
ary or 10th March in so far as Mr. 
Kamtfth’s evidence is concerned. We 
will give these three days to Mr. 
Kamath out of which he may select 
one.

SHRI G. VISWANATHAN: We have 
not received any response from the 
States. I want that at least a few Law 
Ministers of the States should be exa
mined

MR. CHAIRMAN: It was put up 
before the Committee that the Depart
ment will send to all the Secretaries 
of the Parties as well as the Secretaries 
of the State Legislatures to inform all 
the Legislators about this Committee 
and practically they have received a 
few replies or no reply. Anyway, we 
shall consider his question when we 
meet next time. All right, thank you.

\The Committee then adjourned]
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(The witness was called in an$ he 
took his seat).

MR. CHAIRMAN: We shall be pro* 
fited very much from your intel> 
ligence, Mr. Swaminathan, because 
you have wide and varied experience.

As you know, our procedure is 
what you and I say in the Commit
tee becomes a public document and 
is open for publication.

Before we ask questions from youf 
it may be profitable if you give a 
general view of your points.

SHRI T. SWAMINATHAN: The
matter is of great importance and 
significance for the country because 
the Bill deals with appointment to 
the highest offices in the country.

The amendments are simple. The 
statement of Objects and Reasons 
describes the reasons behind those 
amendments. The two main objec
tives are:

1. Avoidance of frivolous nomina
tions which have been found to be 
done in the past. For instance, in the 
election held in 1970—Presidential 
Election —9 out of the 17 candidates 
did not secure even a single vote. 
Similarly in 1969. a number of candi
dates did not secure even a single 
vote. In a contest for the highest 
office of the country, this apears to 
be somewhat improper. There should

be certain criteria laid down for con
testing for these offices. We should 
ensure that there are no frivolous 
nominations. With this end in view9 
a provision is .being introduced that 
the Presidential candidates should 
get the support of at least forty elec
tors and the Vice-Presidential candi
date should get the support of at 
least ten electors. I support this pro* 
vision.

Then under the existing Act, then* 
is no provision for any deposit in tht 
case of election to the offices of Pre* 
sident and Vice-President. Even for 
election to the State Assemblies 
there is a provision for deposit. No* 
th e  s u g g e s t e d  provision is that if a 
candidate for these offices fails to 
seetrre one-sixh of the number o3r 
votes necessary to secure the return 
of a candidate, he shall forfeit the 
deposit of Rs. two thousand and five 
hundred. This would avoid the 
filing of frivolous nominations.

Further, in order to avoid filing 
on frivolous objections regarding ele- 
tions to these offices, a provision is 
being introduced that a minimum of 
forty Members and ten Members in 
the case of Presidents and Vice-Pre
sident’s elections respectively will be 
necessary to join together as petitioners 
for challenging an election to these 
offices. It does not seem proper that 
there should be frivolous objections 
raised against these elections and the 
elected candidates be sutyect to con
troversy. This would be a welcome 
addition to take care of that aspect.



Then they are a few minor ftmend- 
ments suggested in order to bring elec
tion to these high offices in line with 
the Representation of the People Act.

MR. CHAIRMAN: There is a 
clause relating to corruption. What 
■have you to say to that?

SHRI T. SWAMINATHAN: The
ground relating to the offence of bri
bery or undue influence for challen
ging elections to these two offices is 
being omitted. This in m y  vi*w, is 
correct. The doctoral college In
both the cases consists ctf elected
Members Le. Members o f Pat&ameht 
•and Members o f  the State Assemblies 
in  one case arid Members o f  Parlia
ment in the other. Unless our 
public life becomes sadly deteriorat
ed, it seems to me that Members of 
Parliament and Members o f the State 
Assemblies will not become subject 
to  corrupt practices. But if there is 
any such thing, there is enough pro
vision in the Constitution to deal
with the situation.

SHRI H. R. GOKHALE: As you
said the electoral college in the 
case o f election to those offices con
sists of either the Members of Par
liament and Members of State As
semblies, or Members of Parliament 
Don’t you think, there is qualitative 
difference in the voters.

SHRI T. SWAMINATHAN: In the 
general elections, everybody votes, 
the number is very large, but in the 
case of these elections the number of 
voters is much less and they are ele
cted Members of Parliament or State 
Legislatures. There is no douibt 
about it that there is a qualitative 
difference between the two. We 
consider representatives ot the peo
ple very responsible. They would not 
ordinarily be subject to corruption.

SHRI H. R. GOKHALE: Are you 
aware of any othe? country, where a 
similar system of Government pre
vails and where elections to the 
highest office are challenged on the 
ground of corruption and bribery?

SHRI T. SWAMINATHAN: It fe 
very difficult to say which countries 
are exactly on all fours with India 
in tegard to its democratic political 
system. Almost every country has got 
some variance. The conditions are, 
therefore, not strictly comparable. 
There are provisions in the electoral 
systems in some countries like Sene
gal and Chile for challenging the 
validity of the election to the offices 
of President and Vice President. 
Blit in the United States, for instance, 
ttttete is no provision specifically for 
challenging the election of the Presi
dent, but there have been cases in the 
history of the United States, where the 
eleetrol system which provides for the 
election -o f the electors has been 
challenged. In one case in 1876, 
when four States were accused 
of manipulating the election, the 
matter was taken up by an Electoral 
Commission appointed on an ad hoc 
•basis by both the Houses of Parlia
ment. They went into this matter for 
a long time and the Congress itself 
considered the report of the Com
mission for over a month. The in
auguration of the President was de
layed by two months. Of course, 
there is provision in the United 
States for impeachment of the Pre
sident.

SHRI H. R. GOKHALE: Impeach
ment is different. What I am asking 
is, whether on the ground of undue 
influence and corruption, are there 
instances where the law provides for 
such a challenge in election petitions?

SHRI T. SWAMINATHAN: I have 
mentioned two cases, where there is 
a definite provision. But there are 
other countries in which no challege 
is possible, as in France.
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f SHRI H. R. GOKHALE: The Gov
e r n m e n t  has an open mind on 
this. We want to to d  out the views 
o f all the M etnberi'This Bill is based 
partly oh the experience of the past 
few  yeafs of the election petitions 
challenged in the Supreme Court* 
The Head of the State had been sub
jected to a position where all kinds 
o f allegations are made but, ultimate
ly, the petitions have not resulted in 
a n y  proof of the allegations. In the 
last election petition also it happened 
and it was noted in the international 
press also. That is one of the reasons 
why the proposed amendment has
been suggested. What is your view in 
the light of past experience?

SHRI T. SWAMINATHAN: My
view  as Election Commissioner and 
as a citizen is that it is right and pro* 
per that the holders of the highest 
offices in the country should not be 
dragged into a controversy. Therefore, 
I am of the view that the omission of 
the provision in regard to challenge 
on grounds of corrupt practices is cor
rect and it should be maintained.

t tv  : o t t  % fairer ft 
1 m m  

f  i tit 
<r % ftft
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tit *nr s w  |— wr 

qsrr ?>rr | ?

SHRI T. SWAMINATHAN: Whe
ther we like it or not, we are still in 
a social and economic system where 
money does play an important part. 
T ot instance, even for changes in 
the electoral rolls, a small fee of ten 
paise is prescribed. Of course we 
are trying to do away with the fee 
because It seems an unnessary im
position, if w e genuinely want to
1799 LS— 10.

get our names included, but it to 
true that all kinds of people who d6 
not have a genuine desire to compete 
properly or with any degree of sue* 
cess will be excluded by the pay
ment o f a fee. For Instance, even 
in some of our monuments, there is 
a fee prescribed. It is not that the 
zoo or public monuments are main* 
tained purely on the fee provided, 
but it is a deterrent for undesirable 
people to go into the places and 
vitiate the purpose for which such
institutions are provided. When our 
social system changes and our econo*
mic culture changes, perhaps this
idea will also change and we may
not then think that the fixation of a 
high fee will act as a deterrent to 
non-serious entrants.
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SHRI T. SWAMINATHAN: I shaU
answer the question as a citizen. I 
should like to say that whatever the 
deterioration in the standards of 
public life, still the representatives 
of the people are upholders of the 
principles of democracy. To con
sider in isolation whether the pro
vision in regard to corrupt practices 
would not be correct because of this 
view that there is a fall in public 
standards and therefore a penal 
clause should be provided is a chal
lenge to our very basic concepts. In 
my view the remedy for the situation 
is to tone up the spirit in public life
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and improve the ftandard* of public 
life retter then provide checks and 
penalties in regard to the represen
tation of the people.

SHRI TRILOKI SINGH: May I 
ask Shri Swaminathan whether, in 
view of the Supreme Court’s finding 
that in the last general elections un
due influence had been committed, it 
would not be desirable to re-intro
duce the provision in regard to undue 
Influence?

SHR T. SWAMINATHAN: If the 
Committee desires to hear my view 
as Election Commissioner who has 
been conducting and supervising ele
ctions for Parliament and State Le
gislatures, my reading of the finding 
of the Supreme Court is that the re
sult of the elections was certainly 
not vitiated by any undue influence 
and therefore the electoin was held 
proper and binding. In any action be
fore any Court, there are always 
different views expressed but, at the 
same time, we should be guided by 
the final result rather than by any 
arguments which are provided in sup
port or defence of any view. My 
view in regard to this matter is that 
holders of the highest offices in the 
country should not be subjected to 
such controversy. Moreover, there are 
other remedies which already exist.

SHRI TRILOKI SINGH: It was de
finitely the finding of the Supreme 
Court that undue influence was com
mitted; only, the Supereme Court did 
not have sufficinent proof for connec
ting it with the candidate, though it 
was done with his connivance. It is a 
fact that undue influence was commit
ted in the last election. So, will it be 
desirable to delete this provision al
together from this Presidential Elec
tion Act? Our experience has been 
that the 'finding of the Supreme 
Court should be a guide and we 
ahould benefit by that experience. It 
is not impossible in our country to 
commit undue influence in the elec
tion to the highest office and this 
l>rovision is very, very essential in

the interest* of pure elections and a 
clean public life.

SHRI T. SWAMINATHAN: My 
answer would be that there can al
ways be two opinions. I have given 
my opinion and it is for Parliament 
to finally decide whether thi* clause 
should be re-introduced or whether 
the amendment should be passed.

SHRI TRILOKI SINGH: In the 
existing law there is this provision 
which is proposed to be retained in 
the amending Bill. The amending 
Bill proposes two changes—one at 
the time of nomination and the other 
in the matter of filing an election 
petition. There is one at the time of 
nomination, and the other at the 
time of filling of election petitions. 
I would like the witness to tell this 
Committee whether this type of 
double check is necesary. Formerly, 
there were no checks. A person can 
be nominated by one elector and 
seconded by another elector and the 
election petition can be filed by any 
ten persons jointly or individually 
Now, a large number of electors have 
to be there, for filling nominations. 
Once that check is there is it necessary 
that we should have another check in 
the matter of filing of election peti
tions, because once a man gets elec
ted, as the President or Vice-Presi
dent of the country, he can certainly 
exercise influence upon an elector, 
not to come forward to file an elec
tion petition, even if there are 
grounds for setting aside these elec
tions? Therefore, do you think this 
double check is necessary?

SHRI T. SWAMINATHAN: In the 
light of the view I have earlier ex^ 
pressed, it seems to me that the pro
posed provision in regard to election 
petitions is even more important 
than the proposed provision in re
gard to nomination; because frivolous 
nomination is a simple matter. Not 
a great deal of damage is done. We 
only feel that having in view, the 
dignity of these offices, we should not
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k*ye all and sundry competting in 
the election A it  in the case of elec
tion petitions, I would repeat, in the 
light of the opinion I have already 
expressed, that those who hold these 
high offices, should not become un
necessarily and undesirably subject 
to controversy. The second provi
sion that there should be 40 signato
ries in the case of the President and 
10 signatories in the case of the Vice
President, in my view, is very neces
sary.

SHRI TRILOKI SINGH: Then, the 
provision regarding filing of election 
petitions, should be made than strin
gent, than the provision on filing of 
nominations

SHRI T. SWAMINATHAN: Frivo
lous nomination is a small and simply 
issue. The election of President and 
Vice-President, which is a much 
more serious matter, should be made 
free from controversy. We should 
have every possible safeguard. In 
one case, no great damage is done to 
the reputation of these offices, but in 
the other case, making the holders 
of these offices, i.e., the electees to 
these offices the subject of contro
versy, is much more serious.

SHRI TRILOKI SINGH: There is 
another question. Supposing this 
Committee decides—and the Parlia
ment also decides—that the provision 
should be retained, how is the 
witness likely to react? In a particu
lar Act, a corrupt practice is not an 
offence, I do not know why the word 
“offence” has been used. How would 
you like it to be framed?

SHRI T. SWAMINATHAN: I must 
confess that this matter has not oc
curred to me and I have not given 
much thought to it. But I think it 
should be in line with other practices 
and it should be an offence. A  corrupt 
practice can be a somewhat looser 
concept than an offence, so that in 
anything which relates to the office 
of the I*resident and Vice-President, 
a provision of penalty in 14ie case of

an offence is preferable to a provision 
oh ttit ground of a corrupt practice.

# M  RAJDSO SINGH: In Section 
80 0t the main Act, in Part-II, the 
word “bribery” is, In my view, most 
repugnant to the high offices. Because 
I think “undue influence” refers to 
bribery also. Because money creates 
undue influence. Only the word 4un- 
due influence' should be there. And 
the word 'bribery’ should be dropped. 
I want to know your opinion on this. 
The term ‘undue influence’ is so wide 
that it covers so many practices.

SHRI T. SWAMINATHAN: In the 
proposed bill, this clause is omitted; 
and the Hon. Member wishes to have 
my opinion as to whether in the exist
ing Act, the word ‘bribery* should be 
omitted, because it is repugnant 
to the idea that the electoral college 
may be subject to these influences. It 
is already covered by the concept of 
improper influences. I would certainly 
agree with him, in the light of the 
opinion I have already expressed. The 
electors being Members of Parliament,
I consider them to be upholders of 
high principles.

SHRI D. N. SINGH: The learned 
witness quoted the amendments that 
the Government proposes to bring in 
the original Act, so far as the offences 
of bribery and corruption are concern
ed. The Members of Parliament are 
subject to the whip, one way or the 
other. In view of the Constitution 
Amendment Bill that is being brought, 
we may also lose our seat otherwise. 
Then, we have said that MLAs and 
MPs are electors to the offices of Pre
sident and Vice-President; and, there
fore, these things should not be there. 
So far as election to Rajya Sabha is 
concerned, in a way they are the 
voters. Members of Rajya Sabha are 
elected from the Assembly constitu
encies and others. His argument leads 
to the logical conclusion that there 
should not be any petition against the 
Member of the Rajya Sabha, or of 
Legislative Council who is elected 
from the Assembly constituencies, on



144

the ground of bribery and corruption. 
Would he like that so far as election 
to the Rajya Sabha and Legislative 
Councils are concerned, this reference 
should be deleted?

SHRI T. SWAMINATHAN: By a 
stretch of the arguments that I have 
made, it is possible to hold the view 
that there should be no election peti
tion to the elections for Rajya Sabha 
also. But, there is a difference here: 
There are about 200 and odd Members 
in the Rajya Sabha. They are, after 
all, in the ultimate analysis, political 
nominees— elected on political grounds 
— through the assemblies whereas the 
offices of the President and Vice Presi
dent are considered to be the highest 
repositories of the dignity of the 
country. We and other countries do 
have this form of democracy. In the 
case of election to President and Vice
President an ideal situation would be 
that the selection of persons should be 
above all political or such grounds. 
Apart from their integrity and repu
tation their experience and various 
other factors also do count.

MR. CHAIRMAN: Is it your argu
ment or is it your view that the pre
sidential election is to be held above
politics?

SHRI T. SWAMINATHAN: I think 
that is an ideal situation.

SHRI D. N. SINGH: Just as the 
nomination of President and Vice 
President is made by different politi
cal parties, the Members of Rajya 
Sabha too are accordingly nominated 
by different political parties. Then 
how do you justify that when you say 
that they will be subjected to undue 
influence?

SHRI T. SWAMINATHAN: There is 
no difference in the matter o f nomina
tion. But the Members of the Rajya 
Sabha still continue to be the Members 
of political parties after their election 
whereas the President and Vice Presi
dent do not.

SHRI D. N. SINGH: Shri Sanjiva 
Reddy, after he was elected as Spea

ker, resigned the membership o f the 
particular party. Then, he was nomi
nate# by the party and he w is  accept
ed for the membership o f the party. 
Simply because he resigned his mem* 
bership after he became Speaker, how 
can you say that he should not be 
continued as a member of the political 
party.

SHRI T. SWAMINATHAN: So long 
as the electoral college consists of 
Members of Legislatures at the Centre 
and at the States{ this situation is like
ly to continue because the electorate 
themselves are members of Political 
Parties.

SHRI D. N. SINGH: I have not been 
able to follow him.

MR. CHAIRMAN: Will you please 
repeat that?

SHRI T. SWAMINATHAN: I said
that so long as these electoral colleges 
are consisted of members of Legisla
tures at the Centre and the States, 
this situation would continue. They 
will be members of political parties. 
I also say that from experience there 
are independents who have offered 
themselves as candidates for the office 
of resident and who did secure nomi
nations from Members of Parliament 
and State Legislatures.

SHRI D. N. SINGH: Now I would 
like to invite the kind attention of the 
learned witness to the following find
ings of the Supreme Court judgment. 
In page 113, para 214 of the note which 
has been circulated to us, their judg
ment says:—

“This distribution itself constitute 
undue influence within Selection 
18(1) (a) of the Act. It is, however, 
not proved that this pamphlet was 
distributed by the workers of the 
respondent or with the connivance 
of the returned candidate. We fur
ther hold that it has not been prov
ed that the result of the election has 
been materially affected by the dis
tribution of the pamphlet.”
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They also say:—

“In our ordeac dated May II, 1970, 
we had directed that the parties will 
bear their own costs. We passed 
this order regarding costs because 
we were satisfied that the pamphlet 
had been sent by post and distribut
ed in the Central Hall and this 
justified the petitioners in bringing 
to us the two main petitions....A s 
a matter oi  fact, we were distressed 
to see truth being sacrificed at the 
altar of political advantage by these 
witnesses.”

This is the findings of the Supreme 
Court. There were some strictures 
passed on the witnesses. We also had 
the experience of an election being 
set aside in Rajya Sabha because some 
ballot box had been tampered. Be
cause of that the Government has 
brought forward Anti-Defection Bill. 
Many members are crossing the floors. 
Take for example Orissa. A lot of 
people joined one party or the other.

In view of all this, how do you 
justify the deletion of the clause?

SHRI T. SWAMINATHAN: I have 
said earlier that it is possible to hold 
two views in the matter. It is desi
rable that the dignity of the highest 
office has to be maintained. And there 
should be no controversy in the matter. 
Speaker about the Anti-Defection 
Bill, it seems to me—I speak as a 
citizen—that this is certainly a right 
move.

SHRI D. N. SINGH: As regards
clause 18, would you like that to be 
retained—this speaks about setting 
aside of the election of President due 
to non-compliance of the provisions of 
the Constitution or any rules or orders 
made under this Act.

SHRI T. SWAMINATHAN: I would 
humbly submit that this should be re
tained to deal with particular situa
tions e.g., one which the hon. Member 
just now mentioned, namely, tamper
ing of the ballot box.

SHRI D. N. SINGH: Now I would 
like to invite the attention of the hon. 
witness to the report of the Election 
Commission. An innovation was to- 
troduced this time to ensure strict 
secrecy o f the ballot. This however 
could not be done in the case of U.P., 
Legislative Assembly. When anything 
is brought to the notice of the Selec
tion Commission or should it not be 
incumbent upon him to take immediate 
action? For example, if there is any 
discrepancy noticed in the both of the 
Members of Parliament or State Legis
latures, should it not be cancelled?

SHRI T. SWAMINATHAN: As I
said earlier, this innovation was a 
move in the right direction. I do not 
think there should be any penalty of 
ordering of re-poll because of this so 
long as the result of election is not 
materially affected.

MR. CHAIRMAN: So long as it does 
not materially affect this can be ignor
ed. If it affects action can be taken. 
If it materially affects action can be 
taken. This is his view.

SHRI T. SWAMINATHAN: By the 
Constitution and by parliamentary 
Acts the Election Commission is vested 
with large authority and discretion. 
The Election Commission is empower
ed to use its discretion whenever it is 
necessary and order a repoll.

SHRI KRISHNA BAHADUR 
CHETTRI: At the time of election 
partymen are guided by party whips. 
Do you think it is correct? Do you 
not think it is a sort of undue influ
ence?

SHRI T. SWAMINATHAN: I don't 
think so. Political parties are subject 
to party discipline.

SHRI KRISHNA BAHADUR 
CHETTRI: Is Rs. 2500 deposit neces
sary? What is your reaction?

SHRI T. SWAMINATHAN: This is 
not an inflexible figure and Parliament 
can change this figure to any amount 
it likes.
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5HRI JAGANNATHRAO JOSHI: In 
view of the Watergate episode and the 
disclosures wtiioh have since been 
made, It is evident that even the 
highest authority could be acceptible 
to corruption, human nature being 
what it is. We have got after 1967 
the spectable of Ayarams and Oayo- 
rams in this country and don’t you 
think that the clause regarding undue 
influence and corruption should not be 
as in the original Bill?

SHRI T. SWAMINATHAN: As I
have said, the Anti-defection Bill 
should be considered as a corrective 
to the situation mentioned by you and 
by other hon. Members. In regard to 
the Watergate matter, it is a mattet 
which ia still under investigation and 
as a public servant I would not wiah 
to comment on a matter which is still 
under investigation.

SUHI JAGANNATHRAO JOSHI: 
Anti-defection Bill may not stop pur
chasing of MLAs, MPs. Even elected 
legislators are susceptible to corrup
tion.

SHRI T. SWAMINATHAN: This is 
a somewhat larger question and the 
question is whether we should consi
der public life to be so corrupt as to 
provide all kinds of penalties against 
all contingencies. I for one would 
think that public life should be clean
ed up rather than the other way about.

SHRI JAGANNATHRAO JOSHI 
For impeachment you need 2/3 m ajo
rity. For election petition you need 
not have that majority. Even if he is 
convinced that corrupt practice has 
been used, his hands are tied and 
there is no room for him.

SHRI T. SWAMINATHAN: I never 
used the word impeachment. I said, 
there are remedies provided under the 
constitution.

SHRI S. B. GIRI: The Bill proposed
20 or 30 members for nomination. Can 
you avoid this provision o f nomina
tion.

SHRI T. SWAMINATHAN: This is 
in respect of persona holding high 
office.

&HR1 S. B. GIRI: For Member of 
Jtejrli&roent, pnly one proposer is 

f o r  President and Vice Presi
dent why shQuJd po many persons? 1m
&  disgwee, trying to curtail
deropcrwy in thja country?

gHRI T. SWAMINATHAN: The
whole concept of this Bill is an inte
grated one. I f  you take an integrated 
view of the whole thing that there 
should be no frivolous nomination or 
frivolous election petition and all that, 
it isi a correct view to take that there 
should be some larger number of no
minations than there would be in the 
case of Members of Parliament.

SHRI S. B. GIRI: Let us delete this 
provision for 20 or 30 nominations. 
What do you say?

StHRI T. SWAMINATHAN: The
Constitution provides for dealing with 
disputes in regard to elections. I don’t 
think this provision can be removed 
except by a constitutional amendment 
I don’t think this provision should be 
removed.

S|1RI S. B. GIRI: He has got some 
facts. Why should he not have right 
to file election petition?

SHRI T. SWAMINATHAN: If he
bas bona&de facts that will vitiate the 
result of the election, he can gain the 
support of 20 or 40 people.

SHRI H. M. TRIVEDI: It is said that 
a stage has not been reached now for 
making amendment at all. Is it cor
rect that such amendments is not at 
all necessary? Do you think that the 
Constitution, as it stands, should be 
allowed to have its run for certain 
times before making attempt to bring 
in amendments?

SHRI T. SWAMINATHAN: It is 
always possible to have more than one 
view in this matter, and it seems to 
me that we have sufficient experience 
of these elections which have gone on



147
now for twtoty years and more, to 
think in terms of simplifying and 
snaking m w t perfect whatever legis
lation we have*

SHRI PILOO MODY: I was rather 
disturbed to hear the testimony of the 
witness. On occasions, the witness 
testified as a citizen of this country; 
on other occasions, he has testified as 
a public servant. Yet, I presume that 
he has been invited here, because he 
is the Chief Election Commissioner of 
India, Therefore, in view of his con
stant reiteration that there can be 
more than one view on a subject like 
this, I would like to know which par
ticular view at any one time he was 
expressing, his views as a private 
citizen, or his views as a public ser
vant or his views as the Chief Election 
Commissioner?

SHRI T. SWAMINATHAN: Fortu
nately or unfortunately, I have all 
these capacities. Except when I had 
said that I was speaking as a citizen, 
or that I was speaking as a public ser
vant, I spoke as the Chief Election 
Commissioner.

SHRI PILOO MODY: Does his de
partment have any means or methods 
or mechanisms by which he can pre
vent corrupt practices in the election?

SHRI T. SWAMINATHAN: I would 
only refer to the responsibilities placed 
on the Election ‘commissioner that he 
should try and see that there are Fair 
and free elections which he would do 
by all the means at his disposal.

SHRI PILOO MODY: I am afraid 
that that reply does not quite answer 
the questions that I have asked. Is 
he in a position to prevent the corrupt 
practices?

SHRI T. SWAMINATHAN: By
mechanical means, yes, that is, to en
sure that the ballot boxes are safe, 
that the polling stations are properly 
arranged and so on.

MR. CHAIRMAN: I think he means 
that there are rules and procedures in 
this regard.

SERI PILOO MODY: If I may in
terpret the reply of the witness, it 
meaas that by mechanical processes, 
he has the capacity to ensure that the 
ballot boxes are not tampered with, 
but that he has no capacity as the 
Chief Election Commissioner to see 
that there are no malpractices in the 
actual conduct of the elections.

SHRI T. SWAMINATHAN: What 
happens outside the polling booths and 
outaide the mechanism for the elec
tions is not within the purview of the 
Chief Election Commissioner.

SHRI PILOO MODY: Therefore, I 
take it that the views that he hag ex
pressed about corrupt practices in the 
conduct of the elections are views that 
he can only give as a citizen and not 
as the Chief Election Commissioner of 
this country, for the simple reason 
that he has no means of controlling or 
knowing what happens outside the 
polling booth.

SHRI T. SWAMINATHAN: The
Chief Election Commissioner is in 
charge of those mechanical means and 
there are rules and regulations which 
govern his conduct and his powers. 
But what happens outside the area or 
what happens in public life generally, 
unfortunately or fortunately, is some
thing which the Chief Election Com
missioner cannot control.

SHRI PILOO MODY: Therefore,
may I take it that the views expressed 
by the Chief Election Commissioner 
can only be considered as his personal 
views in the matter of the conduct of 
elections.

MR. CHAIRMAN: It relates to the 
field whereby the procedures and other 
things are set in motion___

SHRI PILOO MODY: I understand 
the reply of the witness quite clearly 
It does not need any further elucida
tion. Therefore, I would like to seek 
some clarification of the observations 
that he has made.

At one time, he said that the repre
sentatives of the people were supposed
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to be above certain, suspicions and 
therefore in the interest* o t  public 
life, no penalty or penal provision 
should be introduced, I take it that 
this is a wish on the part of the Chief 
Election Commissioner that public life 
should be cleaned up and therefore 
should be free o f practices such as we 
are trying to curb through the laws 
that we have made.

SHRI T. SWAMINATHAN: It is as 
Chief Election Commissioner as well 
as as a citizen that I had expressed 
that. " t

SHRI PILOO MODY: At the mo
ment, it is being suggested that this 
cleanliness of public life should only 
be attached to the office of the Presi
dent and Vice-President and not other 
public servants and other offices.

SHRI T. SWAMINATHAN: The
purpose for which I have been asked 
to come and testify here, it seems te 
me, if I may say, with great respect 
to the hon. Member, doefe not seem to 
cover the question that he is asking 
me, because we are now discussing 
only the Presidential and Vice-Presi
dential Elections.

SHRI PILOO MODY: I recall that 
the witness had earlier on opined that 
this procedure may not be adopted for 
elections to the Rajya Sabha. It was 
only in that context that I had asked 
this question.

SHRI T. SWAMINATHAN: I am
afraid that the hon. Member has put 
what I had stated negatively. I said 
that in the case of the elections to 
the Rajya Sabha and the Presidential 
and Vice-Presidential elections, there 
was a basic difference, and that 
whereas an election petition may be 
justified on certain grounds in the 
case of elections to the Rajya Sabha 
the same grounds may not apply to 
the elections to the office of the Presi
dent and the Vice- President.

SHRI PILOO MODY: I have tried 
to take down what the witness had 
said as closely as I could, and I think 
he said that holders of such high

pfficps or such. dignitaries should not 
be subjected to such indignities.

SHRI T. SWAMINATHAN: I did 
not use the word ‘indignity*.

SHRI PILOO MODY: He had per
haps used something equivalent to 
that, say, that he should not be sub
jected to that sort of treatment or that 
sort of petition, and that was the rea
son why that clause should be de
leted from the present Bill. In view 
of the statement that the witness had 
made a little earlier that before a 
man acquires the high office of Presi
dent, he is just like any other ordi
nary man, and in view of that, the 
crimes, if any, that he is being pro
secuted for were committed at a time 
when he was just an ordinary man be
fore he had acquired the office of 
President, may I know why in the 
opinion of the witness, he thinks 
that such ordinary people should not 
be subjected to the common law?

SHRI T. SWAMINATHAN: I said 
that while he is a candidate, he is 
a citizen. But the moment he be
comes successfully elected, he be
comes the holder of the highest and 
most respected office in the country. 
I also said that the instruments 
through which those practices which 
are suspect can be practised are the 
representatives of the people who, I 
hoped, and I say it again, would show 
the highest sense of responsibility and 
exercise their franchise in the Presi
dential and Vice-Presidential elections 
in the highest traditions and principles 
of democracy.

SHRI PILOO MODY: Would the 
learned witness say that things like 
Watergate should not happen in this 
country?

SHRI T. SWAMINATHAN: I have 
said that Watergate is still under in
vestigation, and so, I would not wish 
to make any comments on thart.

SHRI PILOO MODY: The matter 
may be sub judice in some other 
country. What I am saying is this. 
Should such sort of probes into the 
activity of a President, whether
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American or India, take place or not? 
That is the only question which I am 
asking.

SHRI T. SWAMINATHAN: In the 
United States, the House Committees 
of the Congress are investigating into 
this matter.

SHRI PILOO MODY: I would like 
to know from the witness where he 
thinks this special breed of men is 
found, who are entitled to contest for 
the office of President or Vice-Presi
dent in this country.

Are there any special breed of peo
ple either having a third eye or two 
horns or some special things that we 
lesser mortals do not have?

SHRI T. SWAMINATHAN: The
Constitution provides the qualifica
tions for the candidates to the office 
of President and Vice-President.

SHRI PILOO MODY: I assume, 11 
the Constitution is read correctly, that 
millions and millions of people can 
also contest for the office of President. 
Now the constitutional position of the 
President, has, whatever the founding 
fathers may have intended, over a 
period of time come to mean that he 
acts merely on the advice of the Coun
cil of Ministers. Am I correct?

SHRI T. SWAMINATHAN: Yes,
the Constitution does provide that the 
President acts on the advice of his 
Council of Ministers,

SHRI PILOO MODY: Therefore, the 
President’s behaviour must at all 
times be in conformity with the poli
tical aspirations of the ruling party.

SHRI T. SWAMINATHAN: It is not 
for me on this occasion to comment 
on the basic assumptions under our 
Constitution. > ^

SHRI PILOO MODY: It has also 
been suggested that when party whip 
and party discipline are exercised it 
would not constitute an undue influe
nce on the election. Am I to take 
it, therefore, that the last presidential 
election should be vitiated on the

ground that party whip and party 
discipline were in fact violated?

SHRI T. SWAMINATHAN: It is not 
the function either of the Chief Elec
tion Commissioner or, I take it, of any 
other authority concerned with the 
Presidential and Vice-Presidential 
election to safeguard party discipline,

SHRI PILOO MODY: I have heard 
witness say time and again that he 
was interested in cleaning up the pub
lic life of our country. In that, I 
would like to assure witness and you 
in the Committee that I am just as 
keen, in fact very keen, that the pub
lic life of our country needs a con
siderable amount of cleaning up. I 
have heard the opinion of witness, 
which he says can be one of many 
opinions, that such cleaning up can
not be done merely by penal provi
sions in the law but through some 
other means. Can I* therefore, be bold 
enough to ask witness what other 
means he would like to suggest for 
cleaning up the public life of our 
country?

SHRI T. SWAMINATHAN: I sub
mit I came here as a semi-expert 
witness to give my opinion on a Bill 
before Parliament. I have not given 
thought to the matter of how public 
life can be cleaned up.

SHRI PILOO MODY: I asked this 
question of him as a private person.

MR. CHAIRMAN: I think he has 
answered the point; we need not try 
to argue.

SHRI T. SWAMINATHAN: If I may 
say so, I shall be glad to discuss this 
matter with Shri Piloo Mody but else
where than here.

SHRI PILOO MODY: How does the 
removal of penal provisions clean up 
public life in our country any more 
than the elimination of the I.P<C. clean 
up criminal acts in our society?

SHRI T. SWAMINATHAN: I am 
afraid I did not say that the removal 
of penal provisions would clean up
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public lift; I only said that penal 
provision* are a reflection of our 

•society on anything and everything 
and that in view of the respect in 
which we hold the representatives of 
our people I did not think it right that 
we should proceed on a basis o f sus
picion and provide all kinds of penal 
provisions against them.

SHRI PILOO MODY: I wanted to 
end up by asking a very personal 
.question but in view of the wish ex
pressed by witness, I will do it pri
vately.

MR. CHAIRMAN: I have a few 
questions. Today by accident, I am 
:in the Chair and so there are certain 
disadvantages for me as I am not a 
free member, as I wish to be when 
fitting on the other side. Anyway, I 
want one or two clarifications.

Every law that we make must have 
some logic behind it. If the logic is 
rthat members are capable of filing 
frivolous nominations, how are they 
not capable or being subjected to un
due influence? I cannot reconcile the 
basic arguments underlying these two 
..things.

SHRI T. SWAMINATHAN: If I may 
say so with respect, I do not think 
there is any contradiction or incon
gruity in the situation. If there are a 
number of people contesting, it is be
cause they hope they would be elect
ed; half a dozen serious candidates de 
compete. Then I do not think there 
is any underlying contradiction be
tween the one and the other; I do not 
think there is any logical correlation 
between filing nominations and undue 
influence.

MR. CHAIRMAN: I asked this ques
tion because of past experience. We 
have found that it is not obligatory 
on one who nominates a person to 
vote for him. So if you have got a 
clause which says so many nomina
tion papers, will it in any way prevent 
that particular person from not voting 
for the person whom he has nominat
ed and, therefore, that should lead to 
a number of frivolous nomination 
papers?

SHRI T. SWAMINATHAN: So long 
as there is secrecy of the ballot...

MR. CHAIRMAN: That is exactly 
the point.

SHRI T. SW AM INATHAN:... it is 
not possible to know for whom the 
person who has nominated has voted. 
But if I may say so with respect, I 
would not assume that a person who 
has nominated X  does not vote for X.

MR. CHAIRMAN: I do not want to 
argue because this is a matter of pub
lic knowledge where people openly 
said that they should vote for a parti
cular person. Anyway, let us leave it 
at that.

You have already got a provision 
in the existing law which says that 
undue influence bribery shall be a 
corrupt practice. When this law was 
made, I was also an MP. I believe 
Dr. Ambedkar was piloting the mea
sure. Some members did raise the 
issue that the presidential election 
should not be brought within its pur
view. The view then held was that 
we should not try to differentiate in 
the matter of corrupt practice from 
the highest to the lowest; a corrupt 
practice is a corrupt practice whether 
committed by a high personality or 
a low personality. Having taken that 
view, my anxiety is that if you omit 
it now, it will give the impression as 
if you are making corrupt practice 
permissible. If there were no law on 
the subject, that would be a different 
matter, but to omit it now gives the 
impression, not only internally but 
internationally, that we are now wak
ing this kind of deviation from what 
is a healthy thing after all.

SHRI T. SWAMINATHAN: I would 
say that the view expressed is cer
tainly a very weighty consideration, 
and I will repeat that it is my view 
that it is possible to have more than 
one view on this subject. But the 
original idea perhaps when Dr. 
Amedkar introduced this law was that 
in actual practice there would be no 
frivolous election petitions or situa-
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tioas under which the head of the 
State and his Vice—would get invol
ved in \mseejnly controversy. But in 
the course pf the 20 years, actual prac
tice has been the other way around. 
Therefore, the current thinking seems 
to be that this should be provided 
against.

MR. CHAIRMAN: I quite agree that 
all laws are made according to the 
experience gained of the function
ing of certain measures as well as cer
tain manners or modes of behaviour of 
the whole population; the provisions 
of the law are gorverned by that fac
tor. But what is worrying me is that 
according to the judgment of the 
Supreme Court, there has been 
shameful pamphleteering in the last 
election. Whoever has done it, it has 
happened. That in an election to such 
an office such an offenec committed 
by anyone whatsoever should go un
noticed, unpunished, and there ahould 
be no provision in regard to that at 
all, whether direct or indirect.

SHRI T. SWAMINATHAN: It seems 
to me there is provision in the ordi
nary law for dealing with such situa
tions and recourse to a specialised law 
like the election law may not be ne
cessary.

MR. CHAIRMAN: Can it ensure 
that such unseemly things do not 
happen? Can the common law pre
vent it?

SHRI T. SWAMINATHAN: It should 
certainly be possible under the com
mon law to punish such cases and to 
the extent that punishment is a deter
rent to the commission of an offence, 
I should think it is possible to prevent 
it also.

MR. CHAIRMAN: You have taken 
the line that it is a chosen electorate, 
the MLAs and M.Ps. and so we need 
not be restrictive in the provision for 
the election of the President and Vice 
President. I am myself a Member of 
Parliament and our democratic tradi
tions are yet to grow. In this context 
do the Members of Parliament or the

State Assemblies deserve to be pieced 
on such a bigh pedestfl

SHRI T. SWAMINATHAN: It is a 
matter of opinion. It seems to me 
that something outside the law should 
be the agency through which public 
life should be cleaned. For instance, 
there is a strong view that prohibition 
should not be enforced by punishing 
addiction to drinks and instead there 
should be a moral upturge which 
should keep people away from the 
evil habit. There is something simi
lar, though the example of prohibi
t s  is on a very much lower plane 
than the one we are talking about.

MR. CHAIRMAN: Take the recent 
events in England, involving some 
Ministers. Eearlier there was the 
Profumo cases. In the United States, 
The Watergate case is going on. 
Whatever may happen, certain con
ventions have grown in those coun
tries and it is impossible to flout those 
conventions. Real democracy is pre
served through the growth of healthy 
conventions but then it takes time. 
Should we not allow conventions to 
grow?

SHRI T. SWAMINATHAN: It seems 
to me that conventions are growing in 
this country too and there was a very 
recent instance of such a convention 
being applied. It seems to me that 
it is again a point of view in regard 
to our political evolution, whether you 
want to go initially on the basis of 
suspecting everything and providing 
penalties or do you want to assume 
there is a certain cleanliness. If you 
find the opposite to be the case, then 
one should provide for it.

MR. CHAIRMAN: I was trying to 
understand the rationale behind this 
law. The framers of the Bill have 
been perturbed by what they saw at 
the time of presidential election. I 
can see that point. Presidential elec
tions will always be governed by poli
tical considerations. But are we not 
jumping at the earliest opportunity to 
amend the laws instead of allowing 
time and good sense to prevail?



SHRI T. SWAMINATHAN: It is 
difficult for me to answer this ques
tion because Government have brought 
a Bill before Parliament; ultimately 
Parliament may decide not to go on 
with the whole or part of that Bill.

SHRI TRILOKI SINGH: Even
though the Representation of the Peo
ple Act contains many provisions deal
ing with corrupt practices, it is known 
to all that some political parties and 
united fronts have watered down the 
provisions. Let us not forget that.

MR. CHAIRMAN: In the Select
Committees we are not guided by

party considerations. That i f  the 
practice in the Public Accounts Com
mittee also. I congratulate the Mem
bers that irrespective o f political ideas 
they have tried to ask questions ob
jectively. I thank Mr. Swaminathan, 
who is an old friend of mine, for 
having come and given evidence.

SHRI T. SWAMINATHAN: I thank 
you for your very kind words and for 
your courtesy and consideration.

[The Committee then adjourned]
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Shri H. V. Kamath, Ex-M P.
(The witness was called in and he 

took his seat).

MB. CHAIRMAN: Mr. Kamath,
your evidence was incomplete last 
time, and unfortunately, we had to ad
journ for want erf quorum when you 
came last. Now you may please re
sume, if you have got anything fur
ther to add to what you said the 
other day. Or shall we start our 
queries?

SHRI HARI VISHNU KAMATH: If 
you will kindly permit me, Mr. Chair
man, I will add a few more observa
tions to what I said on the last occa
sion.

MR. CHAIRMAN: Who can with
hold permission from you?

SHR HARI VISHNU KAMATH: 
Very kind of you.

When I took leave of the Committee 
last time, that is, more than five 
months ago, on Jan. 18 to be precise, 
I had developed the point with regard 
to the last presidential and vice-pre
sidential election of 1969 which, in my 
humble judgment, has provoked, if 
I may use that word, the introduc
tion of this amendment Bill. And 
after having read the relevant ex
tracts from the judgment of the 
Supreme Court in that case to rein
force my point that undue influence 
had been exercised in that election, 
a proceeded to offer my views on the 
clauses of the Bill. I was, on that 
date, when I took leave of you and 
your colleagues on the Committee, if 
my memory serves me right—because 
it was long ago—on clause 5. I crave 
the indulgence of the Committee to 
dilate further upon the merits or de
merits of this particular clause before 
I proceed to the more substantial pro
visions of the Bill.

I come to the proposed section 5B(1) 
(a) and (b) which is the crux of thii 
section. To me it appears that the 
curb or restriction which this propo
sed section seeks to impose is uncalled 
for. I will briefly indicate the reasons 
for my view.

Before I do so, may I straightaway 
say that the provision for secon
ders may not be necessary at all. I  
do not know why there should be se
conders at all. Proposer's should be 
enough, as a matter of fact in any 
election, though I do not concern m y
self with other elections here; but I 
will straightaway say that in regard 
to the presidential and Vice-presiden
tial elections, there need be no pro
vision for seconders at all. Proposers 
should be quite sufficient. I do not 
see why there should be, as sought 
to be provided in this clause, 20 elec
tors as proposers and 20 as seconders 
for presidential candidates and 5 elec
tors as proposers and 5 as seconders 
for vice-presidential candidates.

If this is accepted, I am afraid— 
unfortunately in our developing de- 
mocrary barring the ruling party at 
the Centre as well as in the States,, 
the opposition parties are scantily re
presented, I use the word ‘scantily' 
because this is a relative term—I do 
not know the correct position in the 
Lok Sabha now but, I believe, the 
biggest opposition party may perhaps 
number about 25 or 30, and the Spea
ker has fixed 10 per cent as the mini
mum for a party to be called ‘Opposi
tion Party*—that if that be the case, 
I fail to see how any Party, which 
commands only a little strength in 
the Lok Sabha, will be able to set up 
a candidate. Please look to the other 
sub-clause of 5B. That will reinforce 
my point further. Sub-Clause (5) of 
Clause 5B(1) says:

“ (5) No elector shall subscribe, 
whether as proposer or ae seconder, 
more than one nomination paper at 
any election/*
Further it says:

“ (6) Nothing in this section shall 
prevent any candidate from being 
nominated by more than one nomi
nation paper for the same election:

Provided that not more than four 
nomination papers s h a l l  be present
ed by or on behalf of any candi
date or accepted by the returning 
officer” .



*55
The sum total of all this is that every 
candidate is at liberty to file four 
nomination papers. He need not file 
all o f them. But, he is at liberty to 
do 80. Each nomination paper will 
have to be signed by 20 electors as 
proposers and 20 as secondors for the 
Presidential candidate and for the 
Vice-Presidential candidate by ilve 
electors as proposers and five electors 
as seconders. I shall deal with the 
Vice-Presidential candidate later when 
I come to that. At present I am deal
ing with presidential candidates. For 
the Presidential candidate, as 1 said 
earlier, under clause 5B(1)(5) *No 
elector shall subscribe to more than 
one nomination paper*. That means, 
for four papers, there would be 160 
Members in all from the Electoral 
College. SO, by putting in 80 pro
posers and 80 seconders, Is this not 
too big a restriction which will, pre
vent a candidate from venturing into 
the field? But, what is more serious 
is that a party which commands a 
strength of less than 160 Members 
in the electoral college will not be 
able to put up its own candidate. It 
will only go against the concept and 
practice of democray. After all, the 
democray in our country is yet to 
develop and to take deep root in our 
soil which, I am afraid, has not been 
done. I am sure that every party 
should have equal right and equal 
opportunity, with the ruling party, to 
contest every election. It doe? not 
matter at all whether the outcome is 
defeat cr victory. Let mo quote what 
the Gita says if I may be permitted 
to do so.

spared srarsrtft
The battle is the thing, and not de
feat or victory. In a democracy, every 
party in Parliament—big or small,— 
may be five, ten or fifteen or twenty-* 
five strong to-day—should have equa
lity of opportunity to contest. If such 
a party is not permitted or is not able 
to constest the election, what will 
happen to our democracy? What I 
would beg of this Committee to bear 
In mind before they accept this so- 
called safeguard is this. You know

that in the 1952 Presidential election* 
my friend and colleague in the Con
stituent Assembly, the late Prof. K. T. 
Shah was the other candidate, besides 
Kajendra Babu. I casually asked him: 
"Prof. Shah, why do you fight this 
unequal battle, when you have no 
chance of winning it?” The reply he 
gave me was remarkable. He said* 
‘it does not matter. In this election 
there must be an opposition candidate 
also, even if it be taken opposition. 
So, whether you win or lose in the 
end, every party must have the right 
and opportunity to set up a candidate 
in the presidential election. It may 
not exercise that right; that is another 
matter. This is the highest office in 
the land. A plea may be advanced’ 
that this is the highest office in the 
land and so, there should be no fri
volous candidate, no candidate who 
has no chance of winning it. May 
I ask here a question? Is not the 
Prime Minister's Office one of the 
highest offices? Can its dignity be 
eroded by an election on the demo
cratic pattern or by several rival 
candidates? Why should we not en
force this restriction so far as rival 
candidates are concerned in a consti
tuency where from the would-be 
Prime Minister is to contest? Do we 
impose the restriction there? No. 
Any number of candidates may be set 
up by any party against the Pirme 
Minister. Why, only for these two 
offices of the land, should there be 
undue anxiety to prevent so called 
frivolous candidates from contesting. 
Who is to decide who is frivolous and" 
who is not frivolous? It is time that 
a party may set up a candidate and 
may get five or ten votes while an
other candidate may get only one 
vote or even zero vote. I am told that 
in the last election, five or six candi
dates did not get any vote at all.

The remedy for that, in my humble 
judgment, would be to debar a candi
date or disqualify the person who has 
secured much less than the required 
minimum number of votes. I shall’ 
come to that later on when the clause 
is taken up. You may debar him from- 
constesting the Presidential or Vice-
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Presidential Election for <J years or 
may be even for 12 years. There is 
the instance of Mr. Norman Thomas 
in  America # h o  went on losing-s*veh 
times he contested for the Presidency 
but every time he lost—but he did 
not lose heart nor did anybody say 
he should not contest. He did poll a 
fairly sizeable number of votes. Fitr- 
ther during his campaign, he could 
project his own policies and views 
as to how the American administra
tion should be run so that some of 
“his proposals were adopted by the 
government later. That is another 
consideration I would like the Com
mittee to bear in mind.

But if the Committee do insist that 
there should be some sort of curb or 
restriction, I would suggest, that you 
may have at the most 5 proposers 
for a Presidential candidate, and two 
for a Vice-Presidential candidate. 
There should be no seconders at all. 
That is my view with regard to this 
particular clause. Further, please 
bear in mind that every party, how
ever small it may be, should have the 
right to contest the Presidential elec
tion.

Now, I take up clause 5(c) regard
ing a security of Rs. 2,500/- that is 
sought to be provided for. Perhaps 
it is imagined by the Ministry that 
this will act as an effective curb. But 
may I submit in all humility, Mr. 
Chairman, that in our country today, 
whose system is being fast transfor
med from a ‘Jana-tantra* in to ‘Dhan- 
tantra’ the monetary quantum or limit 
will not act as a sufficient and effec
tive deterrent and always there will 
be people who can find money or have 
other people find the money for the 
purpose. Therefore, that thing is ab
solutely meaningless. As such, this 
provision should be deleted. Instead 
of that, as was suggested by me earlier, 
the more effective curb would be that 
if a candidate secures less than, say 
1/I0th of the number of votes required 
to secure the return of a candidate for 
such election, then he should be de
barred from fighting an election for 
six years, so as to prevent frivolous

oandidatures. That is my suggestion 
to the Committee for their considera
tion. That will* to my mind, act as 
a m ite  effective deterrent than fixing 
a monetary requirement of Rs. 2,500/* 
as seeiirity.

Now, I take up clause 5(E). Please 
see the wording of clause 5(E). It 
seems to me that the able draftsman 
of the Law Ministry has merely copied 
the old clause verbatim from the ear
lier clause in the principal Act. This 
clause, if adopted with the previous 
one, provides that the condidate has 
got the right to have only one pro
poser or one seconder at the time of 
security; and what will happen if at 
the scrutiny one out of the 40 who 
signed that one is found to be dis
qualified from seconding or proposing? 
Does he forfeit his right to contest 
election? What will happen if at the 
scrutiny stage, one of them says, I 
have not signed, but my signature 
was obtained by undue influence or 
under duress” ? He just walks out. 
The poor candidate has to suffer: Is 
that proper? I think, I have made my 
point clear enough and I will not 
dwell on it any logner.

Now, I come to clause 8 before I 
take up clause 7. That is the most 
important clause. I would invite 
your attention to sub-clause (4) of 
clause 8. It reads:

"Subject to the provisions of sub
section (3), the deposit shall be for
feited if at the election where the 
poll has been takent the candidate 
is not elected, and the number of 
valid votes polled by such candi
date does not exceed one-sixth of 
the number of votes necessary to 
secure the return of a candidate at 
such election.”
May I also invite your attention to 

the Statement of Objects and Reason? 
This is what sub-para (2) says:

“A  prospective candidate should 
deposit a sum of two thousand five 
hundred rupees, which amount shall 
be liable to be forfeited in case the 
candidate fails to secure one-sixth 
of the number of votes necessary to 
secure the return of a candidate/*
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- I think, the Draftsman has tripped 
fllightly here. What will be the mean
ing of subr-clause (4) ,of clause 8? 
It says, “ does not exceed one-sixth” . 

, That means* it should exceed one* 
sixth. Otherwise, he forfeits the de
posit. Now, if he gets just one-sixth, 
not more than one-sixth,—what hap
pens? The Statement of Objects and 
Reasons says, only one-sixth. That 
means only if he gets less than one
-sixth, he forfeits the deposit. What 
is the real intention?

MR. CHAIRMAN: There is one
thing here. This election is by “single 
transferable vote” and several per
mutations and combinations of “first 
preference” , “second preference*, etc. 
which can be thought of can contri
bute to make it one-sixth. I do not 
know whether that is easily calculable. 
I think, the Government will probab
ly look into it.

SHRI H. R. GOKHALE: According 
to your suggestion, it should haw  
been, “does not get at least one-sixth".

SHRI HARI VISHNU KAMATH: 
The candidate should get at least one- 
sixth of the number of votes; in other 
words, it should not be less than one- 
sixth.

SHRI PILOO MODY: The argument 
is about a fractional vote. As you 
know, an M.P. has 500 votes and an 
M.L.A. has 120 votes or whatever it 
is. If the total is 130,000 votes, then 
one-sixth will be 20,000 votes. He 
needs to get 20,001 votes according 
to the Statement of Objects and Rea
sons. So, it is a question of a frac
tional vote. There is a slight cont
radiction which can be eliminated.

SHRI HARI VISHNU KAMATH: 
I think, that should be eliminated.

SHRI PILOO MODY: In order to 
secure election to the office of the 
President, you need 50 per cent plus 1 
votes. I think, the definition that has 
been drafted would mean one-twelfth 
of the votes plus 1 vote,

SHRI HARI VISHNU KAMATH: 
According to sub-clause (4) of clause
8, it is one-twelfth plus 1 vote. But

i m  LS— ii.

according to the .Statement of Objects 
and Reasor;s, it! pan be only Qne- 
twelfth. Tha( needs to J>e looked into.

* . , ’
MR. CHAIRMAN: Yes.

SHRI HARI VISHNU KAMATH: 
Now, I come to clause 9, sub-clause
(2). That is the usual empowering 
clause in all legislative meaueres, but 
here, it is invested with some impor
tance and significance. The next 
Presidential and Vice-Presidential elec
tions are due in August, 1974, just 
about a year hence. It if  very likely, 
unless the Government is expeditious, 
the Ministries concerned are expedi
tious, with regard to their obligations 
and duties, the rules made under the 
Act, acoording to this clause may not 
come before Parliament till the next 
Budget session. It has happened once 
before in regard to Parliamentary elec
tion*. History may repeat itself. A  
cynic has said, “History, like idiot, re
peats itself." I will not say that, but it 
is not impossible. The rules made 
under the Act may not come before 
Parliament till the next Budget ses
sion. The Budget session is such a 
crowded session that you hardly get 
any time for discussing any matters 
excepting the Demands. So, I would 
request the Committee to ensure that 
the Bill is passed during the coming 
Monsoon session, and the rules made 
under the Act are laid before Parlia
ment during the winter session. This 
is very important if the Parliament 
as got to have some control over the 
rules that will be made under the Act. 
That will be because sometimes the 
rules, by some devious process undo 
the provisions of the main Act as it 
happened once in the case of Parlia
mentary elections; and we took up 
the matter on the eve of the last 1967 
elections, but it was too late. So, 
that should not happen in the case of 
these elections.

MR. CHAIRMAN; This point is well 
taken up because in 1974 there will 
be Presidential elections. So, there 
is not much time for all these for
malities to be gone through. They
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must t *  gone through « 1 1 in  advance, 
ttffore the ^ecrttons take place, *he  
point fror feifcn ve*y w ell esnpfhashaed 
ard the Government should take note 
of it.

Stffil HABi VISHNU *A *iA T H : 
Before J come to dwqe 7, may I, with 
^our fray*, refer to clause 6 also in 
passing?

Clause 6 provides for election peti
tions, I do not taow r it is rather in- 
compnehensfMe, on what logic it p ro 
vides- that tft least 40 electors should 
bend themselves together to challenge 
the election o f  ‘the President, and ten 
that o f  the Vice-Presiderrt. <Df course, 
the candidate who Imb lost <can ite  
the petition singly but there ihotfki 
fee 40 electors to challenge the etob- 
tto* o f ’the President. This is wfeotty 
unwarranted and I think the present 
provision which is given here at the 
'end should remain. Ten electors are 
enough. That is morel than ample. 
Why forty? Ten is the minimum and 
I think that dhould remain. It is 
more than sufficient to meet the needs 
of the Actuation, and you, Mr. Chair- 
^man* .were a member of the Parlia
m ent that enacted the principal Act, 
and you will recollect as to why it 
was done, why that provision was 
made. ABter great circiamapection it 
was thus provided for. 1 do not know 
why the present Government has 
taken it into its head to change it so— 
1 do not say—radically but so mean
inglessly as to provide for 40 electors.

MR. CHAIRMAN: (You are at your 
ueual self Mr. Kamafh.

SHRl HARI VISHNU KAMATH: 
Now, with your permission, I come to 
clause 7.

You will kindly permit me to be a 
little more explicit and a little more 
elaborate with regard to this parti
cular provision.

On the last occasion ip Januajy, i  
pought to convince the hon. Members 
of the committee from the observa
tions made by the Supreme Court in 
its judgment the election petition filed 
in the wake of the Presidential elec

tions of 1969, that undue influence 
had <be*n exercised 4s 4be Sutxmme 
Court Jtadges themselves had held; 
and to refresh your Memory, Mr. 
Chairman, ot yourself mod that of 
your colleagues, may I read out just 
4ne*erftenoe from the Supreme Courts 
judgment with legard to the scurrilous 
pamphlet whkh had been (circulated 
temeng the members of Parliament 
during the election campaign. Jus
tices Sikri, flhelat and Vaidyalingam 
held:

“We are accordingly of the opi
nion that distribution of the pam
phlet by post as also distribution in 

: the Centra! Hall constituted an 
attemjrt to interfere with the free 
exercise ot the right to vote withfh 

' Sec. *8 of the Act.”

T hat flpas th e  oeu aidered  observation  
made by the majority Judges of the 
Supreme Court in the judgment on 

$haj election petition. Having said 
ttiat, I will not dwell any longer on 
that point With regard to  retaining 
the prov ision  so  <ar  as undue influence 
ft concerned, becau se  it w as so done 
in the last election. The only thing 
that the Supreme C ou rt could net 
establish was the nexus, the link bet* 
p e e p  the ex ercise  o f  undue influence 
and the successful candidate. Had 
satisfactory evidence or convincing 
evidence been adduced to satisfy the 
Judges that there was a link, there 
was a connivance on the part of the 
successful candidate, with regard to 
foe exercise of undue influence, then 
that election would have been set 
aside. The new s, the link not hav
ing been established, the election was 
upheld.

MR. CHAIRMAN: You had raised 
this point last time also. „

SflRI HARI VISHNU KAMATH: 
Five months ago I made that pointr 
and so I thought I might refresh your
memory.

Now, with regard to bribery, the 
rasept, provision ^*th regard to bri
bery shpuld ateg toe retained, though 
tjifre Yir̂ s po observation or remark 
in the judgment or any charge made



ffttfi regard to bribery. An* * * y , 
t**c* WP oothtaff is the judgment 
With jeMar# io this eonrm# practice 
of torifcerV, But *¥*n m, I m» W n  
<jn tt*  T^tfwtion o f the preheat pro- 
¥iiMon. The ptaa may be advaooed 
«bat this b m g  such en #ugust <#ce, 
invested with gx*at dignity, aeither 
jthe candidate nor the members of the 
Electoral College will stoop to such 
A to in g ^ iw iv in g  illegal graWteatipn. 
Bui can we lay opx hands on our 
hearts and say that this is the real 
situation, though that will be an ideal 
situation which we want? Can we, 
with an honest cooscjence, say that 
it has been so in the last few years? 
Considering the defections that have 
been going on, defections, at the Cen
tre and in the States,—I will not 
'name any Party or Parties, because it 
Is common knowledge, an open secret 
that not one or two btrt hurfdreSs of 
members in the States and at the cen
tre have defected. Qan we honestly 
say that they defected, every one of 
them ^thwe m^y be exceptions, of 
course and some of them m^ght have 
Effected on principle, that they were 
^convinced o f the ideology of the other 
party—but c$n we honestly say that 
jiundxteds of MLAs and MPs who left 
.their party and joined some other 
party have done so for no considera
tion whatsoever except for principle 
or ideology? I, for one, would say, 
with due deference to the opinions of 
yourself and your colleagues in the 
committee who may have a different 
view, there have been considerations 
extraneous to principle, extraneous to 
ideology which have influenced the 
defectors in the States and also at the 
Centre. If that is so, can we really 
be sure that even at the highest level 
this pollution, this contamination, will 
not manifest itself?

May I ask one thing in all humility?
I do not know, I may be wrong and 
it may be wild imagination. But 
sometimes I have thought that this 
may be a pace Setter for other elec
tions ali o in the sense that if this 
provision is adopted by Parliament, 
it may be copied or it may be a pace
setter for Parliamentary elections and

*tpo State Assexstty elections. There 
•too, subMQittfttly, at «ame *x>int o* 
time, certain ptoviuM s MfM’dinf 
bribery, undue influence, may be 
•ought to be deleted. I hope; ttiat 
will not happen. Bu* it i> not abso
lutely impossible. However, tf the 
provision la retained with resard to 
«lec/tkins to Parliament and State 
legislatures, what on earth can make 
you willing to accept the suggestion 
that it should be deleted here? There 
\s a paying—I am not quite sure whe
ther the wording is correct—the 
higher the position, the greater the 
^responsibility. The Gita has put it 
differently:

if , unfortunately* bribery does take 
jplace^lfMnuu^ nature peipg yfhat it ip 
•-r#nd jtie ^ /en ts ifi the recent past 
Jiving been what tbpy were in our 
xountry, and supposing; that takes 
jplaces in tbe next Presidential elec
tion; apd if this is adopted by Parlia* 
rnejit, what will be the position?

1 would put it to you in detail. 
This is the most important part of the 
Bill. If this provision in clause 7 is 
adopted without any change, that the 
election cannot be challenged on the 
ground of bribery or undue influence, 
under article 19(1) (a) of the Consti
tution, nobody can shut up anybody'6 
mouth or any newspaper from saying 
or publishing anything about the elec
tion. Nobody can prevent any news
paper from publishing anything or 
prevent pny individual from expres
sing anything in public meetings o* 
even in Parliament. No M.P. or any 
non-M.P, can be prevented from mak
ing allegations. No newspaper can 
fee prevented from publishing allega
tions that the candidate had given so 
much money to some elector and so 
and so has received money from the 
candidate. Will it not poison the 
atmosphere? Can nothing be done? 
What is the remedy tor that? A 
President is installed in office, against 
whom there may be allegations.

1ft
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SHRI PILOO MODY: The Twenty* 
Fourth Constitution Amendment i* 
the remedy for that

. SHRI HARI VISHNU KAMATH: 
The President qaa sue the person fQr 
damages. Of course, you can amend 
the article. I hope, article 19 except 
in the case of property will not be 
amended. Even the Law Minister 
will think twice before introducing 
such a Bill in Parliament.

After the election is over, if you 
have got reports that there has been 
bribery in the election, you will cer
tainly shout from the house-tops and 
in the Parliament itself, you will say 
that this thing has happened. Will 
not an election petition be the remedy 
or at least the lesser evil, question
ing the election on the ground of 
bribery, and. the Supreme Court 
once and for all coming to a 
conclusion, that there has been or 
there has not been any bribery? 
Otherwise, it will go on indefinitely, 
perhaps ad nauseam throughout the 
country, from Kashmir to Kanya- 
kumari and from Kutch to Kohima. 
You will have people saying that 
such and such a thing has happen
ed. Is that a salutary situation which 
you will welcome? I think, I have 
done my best to bring it home to the 
Committee.

What is bribery? I am sorry to say 
that our law is not so very compre
hensive as the American law though 
America is dubbed as an imperialist, 
a capitalist, country and what not. I 
have with me the latest election law 
of the United States. I will read only 
two or three provisions from it. This 
is Public Law 92— 225, 92nd Congress,
S. 382, February 7, 1972 which became 
effective from April 7, 1972. Now, 
this is the definition of “bribery” in 
that much maligned land of America. 
You can see how comprehensive that 
provision is I quote.

“ Whoever, directly or indirectly, 
promises any employment, position, 
compensation, contract, appoint
ment, or other benefit, provided for 
or made possible in whole or in

part by any Act of Congress, or any 
special consignation in obtaining, 
any such benefit, to any person as 
consideration, favour, o* reward 
for any political activity or for the 
support of or opposition to any 
candidate or any political party in 
connection with any general or 
special election to any political 
office, or in connection with any 
primary election or political con* 
vention or caucus held to select 
candidates for any political office, 
shall be fined not more than 
$ 1,000 or imprisoned not more than 
one year, or both.”

That is the definition of “bribery”  
or “illegal gratification.*1

There is one more provision that 
I would like to read, Because o f the 
recent Watergate scandal, these things 
have assumed much significance now.

The rule says: |

“Each Committee or other or
ganisation which represents a na
tional political party in making ar
rangements for the convention of 
such party held to nominate a can
didate for the office of President or 
Vice President shall, within 60 
days following the end of the con
vention (but not later than 20 days 
prior to the date on which Presi
dential and Vice Presidential Ele
ctors are choosen) file with the 
Comptroller General of United 
States a full and complete financial 
statement in such form and detail 
as he may prescribe of the sources 
from which it derived its funds 
and the purposes for which such 
funds were expended.”

President Nixon signed this law, and 
he is the first victim of this law. For 
nearly half a century this law was 
not amended. He changed it. It is 
called the Federal Election Campaign 
Act of 1972. This replaced the old 
outmoded Act of 1925. That was in 
force till 1972. In 1972 he amended 
that. Here in our country also we are 
seeking to amend an Act which we 
passed in 1952, 20 years ago. I have
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already referred to the provision re
lating to bribery and undue influence. 
It is my earnest wish that parlia
mentary democracy should not in any 
way be imperilled; the right of parties 
however small to contest elections 
should not be jeopardised. The purity 
of elections should not be put in 
jeopardy. There is also a provision 
in the Bill whiqh seeks to delete a 
portion of the earlier Act and this is 
about wrongful acceptance o f a can
didature. If a candidature is wrong
fully accepted, and the candidate loses 
election, even then, the election has 
to be set aside; that is the present 
provision. You know the position 
in law with regard to parliamentary 
elections and State legislatures. Only 
in case of wrongful rejection it be
comes ipsofacto void. But with 
wrongful acceptance it should be 
proved that it has materially affect
ed the result. The point is whether 
it has materially affected the result of 
the election.

At present both cases are lumped 
together. A  candidature wrongfully 
rejected is lumped together with 
one wrongly accepted, but who has 
not withdrawn his candidature. That 
is not correct in law. If the nomina
tion is wrongfully rejected the elec
tion will be automatically set aside. 
You should prove in the other case 
that the result has been materially 
affected. That is the point and the 
proposed amendment in that regard 
is right. Sir, I have done.

^  ^  35TTC forr 
% f w r  if ^  f  it | f r

fsfTfft fa £l qrff % fatr

W T  3RTT STTT % f^TRT % OT̂ TT *ft 
$ far vmr^r

wstirer:
iTRffhT ws&t F̂T 9VT ^ fa>

w v  <TT#f m t vw m  $ xftx

I t  itTT | fa

TOT I  | ' '

: TT*ft ^
T̂ŜTT ^R* «TN TOT ^

$ ?

$fr : Jm t  fa
snjrr̂ fr % ^  *r rr*»

• j[>fr ^Tf^r | $  ^cTT j  fa
w m r  ^  fa  tT̂ r <n£f *  t$, sFfa'f 

t| i qr^f «rft ott

% ir farhft <rrforr T t  tft r*
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^  ft«TT ft? qrfeff 
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T̂T̂TT Sfcmift w t  \

SHRI VIRBHADRA SINGH: In
the Bill before us it is provided that 
there should be twenty proposers and 
twenty seconders belonging to Parlia
ment and State Assemblies. Suppos
ing one is invalidated, the entire 
thing falls through. This could 
happen even if the number is reduced 
to five or ten. If you provide for 
five and if four are valid and only 
one is invalid, the entire nomination 
can fall through. The idea behind the 
proposal is that the candidates should 
initially have the support of a certain 
number of electors.

SHRI HARI VISHNU KAMATH: I 
am glad the hon. Memebr has raised 
a very valid point The risk with re
gard to forty proposers and forty se
conders is larger than the risk which 
would be there with two proposers 
and two seconders or one proposer 
and one seconder. According to the



mathepoatical law of-probabilities, the 
risk is gtfmktet ifhin there are forty 
than when tfiere are 6tt& two of WHflh 
there is only on#. If only one 
among the forty defects, as happens 
in elections—it is not unlikely that 
one of the proposers might suddenly 
change his mfnd for some considera
tions known to himself alone and riot 
known to others, walks out and * * tv  
I had not signed it; it is not valid. I 
signed it under undue influence— . the 
candidate suffers the risk is far 
greater.

SHRT VlRBHAl>RA SINGH: Some
have deposed before this Committee 
that because of the aiigust position of 
the President, he should not be drar 
gged before a court by way o f  eletfiofc 
petition. Any election petition should 
be disposed of before the President 
actually assumes o&ce. What is your 
view?

MR. CHAIRMAN: Some witnesses 
have taken the view that once the 
President is inducted into office, he 
should not be dragged to a court. 
There should be a time-lag as in the 
U.S.A. before he assumes office, so 
that election petitions, if any, could be 
disposed of before he actually is in
ducted into the office.

SHRI HARI VISHNU KAMATH: I 
fail to see hotf the dignity of the 
President or the Viee-Presidertt ii  
affected adversely, as has been the 
suggestion, by an election petition 
filed against him challenging his e lec
tion, and it taking its normal course. 
I will have to submit that there is a 
situation equally undesirable, may be 
a little less so, that the Prime Minister 
should be dragged into a court of law 
for years after her election, as is 
happening today. More than two 
years have passed since the filing of 
the election petition against the Prime 
Minister; it has not even reached the 
intermediate stage—I do not know 
where it is, it may drag on for an  ̂
other two years. If the Prime Minis
ter can stand the odium or that un
healthy miasma in the atmosphere, I 
suppose the President, indirectly ele
cted, can very well stand it too.

As tttfrnfcr tfctf ttaM l*f, the inter
val between the election i»d  tti* ac
tual installation in ofUce of the 
dmt, this might perhaps b* gone into 
by the Committed In Amtfflba, I 
think, the election takes plat* <m 
the first Tuesday in November and 
the 2dth January i* the M et ftaed 
for the assumption of olftce of? Presi
dent, there. There is a pet%><* of 
two months or so between fhe elec
tion of fhe President and his induc
tion into office. I f it were so tfe- 
fteed in this Bill that three months 
before the expiry of the tenure of 
office of the President, elections are 
fcelg to that office, perhaps it might 
help. I d* net know whether them 
arelegat dtfficfuftiee, if along with 
parliamentary elections and State 
Assembly elections, the President’s 
election is also to be held. This point 
hi worth considering, so that the 
elections are held in January or Feb
ruary and the induction iritd office 
takes place in May or thereabout. 
Within these three ox four months 
the flection petitions could be tried 
and disposed of, though I am not 
sure whether they could be disposed 
of within that time. When serious al
legations are fljiaclfu I at any rate will 
no,t subscribe to the thesis that the 
purity of elections, and justice should 
be sacrificed to time. These should 
never be sacrificed to time. The court 
of law should take its own course, 
maybe three months or six months 
or one year. Once a petition is 
filed, its trial should not be hustled 
for any reason whatsoever.

SHRI RAJDEO SINGH: In your 
opinion is the term ‘undue influence* 
sufficient to cover bribery and other 
corrupt practices?

SHRI HARI VISHNU KAMATH: 
No. That phrase is not adequate to 
cover bribery and other corrupt prac
tices, because as you see in the law 
relating to elections to Parliament 
and State Assemblies, we have got, 
separately, bribery, undue influence, 
other corrupt practices. I would 
very much wish that in this election 
law also, corrupt practices are

t$2
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brought in atttf macte p#rt o f  the It#. 
It could be m ite  pen o f  thi* ht# 
jiart at it b  fa th* law t o  election 
to Parliament ind Sttte Legislature*. 
If that fc go incorporated, I would be 
happy.

SHRI RAJDBO SHNGH: Whether
the nominations proposed by a large 
neiwber of'eUetors or at amaH number 
of electors ma te  any difference to the 
status of the cattdidflftea proposed?

SHRI HARI VISHNU KAMATH: 
No.

SHRI RAJDEO SINGH: Whether
the comparison of Presidential Elec
tion in U.S»A. and our country ia 
sound in the context of the Presiden
tial power* is* two types o f Govern
ment?

SHRI HARI VISHNU KAMATH: 
If it is not sound; then compare it with 
the Prime Minister’s election. The 
Prime Minister in India is more or 
less equal to the President in U.SJW 
so far as powers are concerned. If that1 
is done in the Prime Minister's case, 
why not do so in the case of the 
President?

SHRI RAJDEO SINGH: Whether
you are in favour of putting a bar to 
a man who has lost in the Lok Sabha 
or Vidham Sabha election?

SHRI HARD VJSHNU KAMATH: 
No, there should be no such bar.

SHRI NAWAL KISHORE SINHA: 
The entire object of the Bill appears
to be along with some other small
things to get rid of frivolity in the 
filing of nominations as well as elec
tion petitions against high officers. A 
number of witnesses have testified be
fore us that most of these things
should be left to conventions rather
than being tied down to specific pro
visions of law. You also seem to think 
that we should leave something to 
grow. Kindly enlighten me when you 
reply to this question. You are a per
son of keen insight. I would like

to know, dftftt Urn ha*e't o tfteyany 
pm ia the gromfe of oonventtcna kb 
th&e matte#* in a country Kkfe India; 
piUtoutMiy in Ute eMftltton* thragta 
whteh we ere patting?'

i
SH Rl HARI VISHNU KAMATH: 

At the outset It a n  thaatatal to tha 
hon. Member lor. having paid me 
compliments which I do not d ew ** .

In regard to the law vis-a-vis con
vention* or whether the law 1mm got 
Shy rofe to* pity fa flue nutting cT pro
per C M W flH M t, r would1 lllw to iBiaW
Whether these c *t be separated I***1
the purpose o f thia BUI, I would not 
make a cogent observation with re
gard «6 that particular part of the 
question. According to my under
standing, tha Chairman will cornet 
mt if 1 am wrong, hi this particular 
matter with regard to the provision in 
this Bill about frivolous candkkrturee, 
you were pleased to say that the other 
distinguished witnesses who appeared 
before the Committee have said whs*' 
you have adumbrated, I do not say 
that it should be left wholly to conven
tion. My view is that the provision* 
sought to be introduced in the Bill 
and the change* sought to be made 
in the parent Act will not act as an 
effective deterrent, for instance, so far 
as the security deposit issue is con
cerned.

SHRI NAWAL KISHORE SINHA: 
Will you kindly let us know whether 
you agree that there have been frivo
lities in the past in the filing of no
mination papers and election petitions?

SHRI HARI VISHNU KAMATH: I 
believe I made a point when I submit
ted my observation. I did say that it 
happened even in the election which 
brought the Prime Minister into office. 
Since 1952 there have been frivolous 
candidatures. Candidates, perhaps got 
a few votes and lost the deposit, then 
nobody thought to change the law, be
cause the Prime Minister is like any



other candidate under the law. The 
deterrents sought- to he provided here 
will defeat the purpose, for instance. 
Wjiere the security issue is concerned. 
In so far as the othe?* issue—*40 elec
tors as proposers and seconders—that 
will tend to deprive the small parties 
of their right—incontestable^ inalien
able aA d ' unchallengeable right. We 
want to t>**®erve democracy. If yoii 
dd not Want democracy, you can go 
a"head with this Bill, but I want to 
strengthen democracy.

SHRI NAWAL KISHORE SINHA;. 
I hope while saying so, you are keep
ing in view the offices covered by this 
BiU and not all offices in the country.

SHRI HARI VISHNU KAMATH; 
Yes. tlf you seek to Iiave about 40 
electors, that will automatically dep*. 
rive small parties of putting up their 
candidates I referred to a worthy 
candidate in 1962—the late Prof. K. T. 
Shah. Nobody called him a frivolous 
candidate. He rendered valuable ser
vice in the Constituent Assembly.

SHRI D. N. SINGH: You yourself 
referred to the distribution of the 
pamphlet during the last Presiden
tial Election. This was brought to the 
notice of the Election Commission. 
But they had no independent staff or 
machinery to check the distribution of 
such pamphlets and they continued to 
be distributed till the last day o f the 
election. Such things can occur again, 
for example in today's Patriot, a men
tion has been made of what is hap
pening in Patna. There, the Chief 
Minister is going to seek a vote of 
confidence. He has charged that 
those who are against him have taken 
to money bag politics and the General 
Secretary and the Chief Whip of the 
Congress Party have retorted that the 
whole State knows, who has come to 
own money bags, meaning thereby 
that it is the Chief Minister, who is 
distributing money etc. The paper 
further goes on to say that the poli

tical scene in , Patna agpin reminds 
one of 1967-r-^2, peric^l when MLAs’ 
lpyalty > changed# hourly and tht* lea
ders and the pftfty managers fought 
with each other .tp have physical pos
session of the MLAs.

In vi6w of all these things, would 
you suggest that the Election Com
mission should be provided with an 
independent and adequate staff to 
check such ugly incidents in respect 
of election to such high offices?

SHRI HARI VISHNU KAMATH: 
It would be welcome if the Election 
Commission is provided with the 
power and machinery, but I fail to 
see how the Election Commission 
could be so equipped under the Con
stitution. The Constitution may be 
amended for that purpose also, if 
necessary. But a more effective or 
desirable way would be to entrust 
such matters to an independent in
vestigation agency because the Elec
tion Commission is burdened with so 
many tasks; -but they do not have the 
machinery to investigate such mat
ters.

MR. CHAIRMAN: By independent 
agency, you mean tribunals.

SHRI HARI VISHNU KAMATH: 
Tribunals or CBI. I wonder if the 
CBI is independent enough to investi
gate these matters. Whether the 
Election Commission can be so equip
ped is a moot point, which the Com
mittee may carefully consider. I 
cannot offer any considered opinion 
on this point straightaway. It would, 
of course, be good, as I said earlier, 
if the Election Commission could be 
so equipped.

SHRI PILOO MODY: With due
deference to the witness, I would like 
to begin with by saying that there is 
one suggestion of the witness, which 
is little ill-considered. That is that 
if a candidate fails to secure 10% of 
the requisite votes to win, he may be 
debarred for six years. I think, this 
would be a very harsh provision 
because the very same candidate 
would easily defect to the ruling:
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party the next year and lorce hands 
down and, therefore, a suggestion like 
that, I do not think, would be con
sistent with the rtianner in which we 
practice democracy in India. I would, 
therefore, like you to reconsider that 
suggestion from the point of Vifew" o l 
the reality as it exists, and also from 
the point of view of the fact that this 
year a very small party may put up 
a candidate for the office :of the Pre* 
sident, such as your own Party or my 
party, and next year, their party may 
very well be the majority party in 
this country and in that case, we 
might put up the same candidate tad 
get him elected. Therefore, I would 
like you to consider that part of the 
evidence again.

SHRI HARI VISHNU KAMATH: 
I am grateful to the hon. Member for 
the question put to me, because that 
enables me to clarify the point I made. 
I am entirely at one with the hon. 
Member, Mr. Mody, that the sugges
tion or the view which I have put 
forth that a candidate who secures 
less than one-tenth of the votes neces
sary to secure the return of the can* 
didate should be debarred for six 
years is not the most desirable or the 
correct position with regard to this 
matter. At that time, I was on the 
two provisions contained in Clauses 
5(b) and 5 (c ). What I had in mind 
was that the proposals made by the 
Government, specially the first one, 
with regard to 40 electors, is perni
cious and vicious in my judgement, 
which may, perpetuate the hold of 
one party,—may not, deliberately, but 
certainly may be as a consequence. 
A pernicious provision is incorporated 
in Clause 5 (B ); the other one in 
clause 5(C) is wholly uncalled for 
and unnecessary and superfluous, 
because as I said, and the hon. Mem
ber very well put it,—in this country 
a candidate belonging to a small party 
may later defect to another party, 
and may manage to stand again and 
win the election. While I referred to 
the evil of defection earlier,I said that 
Jantantra is now being tranformed in 
Dhanatantra. And, therefore, the 
provision that I suggest may put r

more effective curb on such candi
datures. What was in my mind was 
something as an alternative to 5(B) 
and 5(C). I would, however, like 
the present position to continue.

SHRI PILOO MODY: In other
words, you would not be averse to 
this particular suggestion not being 
implemented?

SHRI HARI VISHNU KAMATH: 
Yes, you are right.

SHRI PILOO MODY; The other 
question I would like to ask is whe
ther, in your honest opinion, the 
Indian democracy has suffered so far 
by virtue of the candidatures that 
have been offered in the last Presi
dential elections. In other words, in 
the process we have been following 
ao far, has the Indian democracy in 
any way suffered by virtue of the 
infructuous candidatures—which we 
are now in the process of curing?

SHRI HARI VISHNU KAMATH: 
This is a large question and I would 
not like to go into details in answer
ing it. But, generally speaking, I will 
say that Indian democracy has not 
adversely suffered.

SHRI PILOO MODY: On the other 
hand> if I may suggest it, the number 
of infructuous candidatures {hat are 
offered for election of Members o f  
Parliament and Members of the Legis
lature has, in my opinion at any rate, 
considerably damaged the cause of 
Indian democracy; and, therefore, if 
any attack is to be made on infruc
tuous candidatures, I think it should 
first be made in respect of election o f 
Members of Parliament and Members 
of the Legislatures before we tamper 
with something which has not in any 
way damaged the cause of the Indian 
democracy,

SHRI HARI VISHNU KAMATH:
I would submit in all humility and1 
earnestness that even with regard to 
election of Members of Parliament 
and State Legislatures, infructuous 
candidatures, per se, have not damag
ed democracy.
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SHRl PILOO MODY: U  I mar 
clarify my question, I do not at aiqr 
time stigfpst that a m»n should be 
deprived, o f his right to. contest; that 
is basic to democracy. But there 

«could be a system which would elimi
nate frivolous candidatures so that 
elections cam take place with greater 
seriousness. It is in that content thtft 
1 have suggested it.

SUM HARI VISHNU KAMATH; 
Thank you for the dariflcfttion. But, 
as I said, infjructuoup candidatures 
(by ‘infructuoutf I mean the candi

dates who were defeated in the elec
tions) have not. per se, damaged the 
structure ot the spirit o f our demo
cracy. What has damaged the sys
tem or cause of democracy, the struc
ture o f democracy in our country, ii 
not the candidatures by themselves 
but what has come to light in the 

-course of the election petitions chal
lenging several elections held to the 
Lok Sabha and the VMhan Sabhas in 
the States. The free flow of money 
and other corrupt practices indulged 
in by the candidates and the many 
elections set aside, together with 
their consequences, are what have 
damaged the spirit of democracy, the 
structure of democracy and the roots 
of democracy in ouf country.

SHRI PILOO MODY: Much more.

Now, it has been suggested in this 
Bill that the security deposit, if 
increased, will partially meet the 
avowed intention of the Government 
of India regarding these candidatures. 
I think you have presented your case 
on the deposits rather adequately. 
On the other hand, considering that 
all those who fought the past elections 
could have been in a position to raise 
a higher deposit, the one thing that 
comes out of this particular provision 
is that the Government, contrary to 
its professed intention, would like to 
restrict the elections to those who 
can either pay or collect higher 
amounts of money. Would you not 
say that this provision—quite apart 
from anything else—contradicts the 
socio-economic pretensions of the 
Government?

SHRI HA31 V1S1UW KML.aTH; 
Wilh rtaanfc to the provision* on secu
rity depotita, it is wholly arbitrary 
hv the first place. Whose brain-wave 
it- ia< I do not know. I do not know 
Who conceived it. It could be higher. 
As ft matter af • feet, in our black- 
market economy, I suppose we could 
i t  .ewW Re. lAfON-nThe sky i* the 
tymit; pertiaps. But, answering your 
questi«a I; think this limit is wholly 
Uhisory> and therefore I oppose it.

SHW ; PILOO , MODY : i  think the 
Statement o f Objectives tries to 
make otttt tint the ottce o f President 
in this coontrjr i* a very hifh oAce— 
which yin. have partially demolished 
by references to the oflJtoe o f  the 
Prime Minister. Whatever the 
inteiMtMt. o f the framer* of the 
Constitution might have been, in 
practice, w e have now come to 
realise thqt the President acts 
wholly on the advioe o f the Council 
of Ministers and, as such, is part of 
the political machine—since he is 
deprived o f exercising! any judgment 
independent o f that of the Govern
ment itself. Therefore, since the 
President is part o f the political 
machine, should his office be treated 
on a separate footing than any other 
public office in this country?

SHRI HARI VISHNU KAMATH: As 
far as the Election Law is concerned?

SHRI PILOO MODY; As far as 
discussion on this point is conccmed.

SHRI HARI VISHNU KAMATH: 
That is why I had earlier submitted 
that it should be brought into line with 
the Election Law pertaining to Parlia
ment and State Legislatures when I 
answered another question. The 
corrupt practices set forth in those 
laws could very well be included in 
this Election Law also. I do no! 
consider that there should be any 
difference.

SHRI PILOO M O D Y : Thank you.

Now, I will be a little more 
virulent. The last Presidential 
election has proved beyond any



shadow of doubt tha|t ev*a during 
> the election there* w«re corrupt 

practices, there wa*. bribery, there 
was undue influence, ‘ap£ I think 
there was also fomething which, goes 
much beyond that theM he most 
scurrilous, the most demeaning, the 
most vulgar, the most unethical o i  
methods were used in prder to see 
that the present incumbent t*[as 
elected# whereas the Courts have 
opined that they could, npt link these 
corrupt practices ^ t h  the candidate 
himself. That being the case, if 
these practices are not to be 
questioned at all according to the 
Bill proposed* what would you 
imagine is the motivation for bring
ing forward this Bill?

SHRI HARI VISHNU KAMATH: 
Motivation on the part of Govern
ment?

SHRI PILOO MODY; Yes.

SHRI HARI VISHNU KAMATH: 
The motivation is to giVe a free rein 
to the big moneybags, to let them 
open their strings wide. People will 
get that impression. If this provision 
is adopted by Parliament and ulti
mately becomes law, the impression 
will gain ground in the country that 
there is something more than meets 
the eye therein; and that is, that the 
electoral college which consists of 
elected Members of Parliament and 
State Legislatures in the one case: and 
Members of Parliament all of them, 
of the Houses of Parliament only, in 
the case of the other, viz., Vice- 
Presidential election, has passed this 
law selfishly—it may be an erroneous 
impression; but it will gain ground 
and currency in the country. That is 
to say, if this becomes an Act, MPs 
and MLAs are likely to be the bene
ficiaries of this Act. Moreover, the 
election will not be challenged on the 
ground of bribery; and it. will be 
detrimental to the growth of demo
cracy in our country.

SHRI PILOO MODY: In other words 
this bill will, thereafter, legalise cor
rupt practices. In that case, I for one

would certainly like to *o round the 
country explaining to the people, 
wnat the Government has tried t0 do 

passage of this bill, till th« 
time Government feela it necessary to 
restrain me.

SHRI HARI VISHNU KAMATH: 
It is for you to decide.

SHRI PILOO MODY.* I am coming 
tq my question, if you will be a little 
patient. Therefore, further penal 
provisions will have to be increased 
m  the common law, in infringement 
of Article 1SK1.) (a) of the Constitution, 
to restrain me from trying to explain 
to the people. The reason I mention 
this, is that this may have a snow
balling effect in the restriction on our 
freedoms, the capacity of people to be 
able to speak the truth as they see it, 
in the public. It means that this 
would be a fore-runner to a more 
drastic action.

SHRI HARI VISHNU KAMATH:
I am of the view that if a Government 
is really committed to democratic 
socialism—I emphasize the word 
‘democratic* and not to ‘totali
tarian socialism—it dare not if it is 
true to its professions and conscience, 
amend Article 19 ( 1), except with 
regard to the provision or sub-clause 
in regard to property. That is the 
only exception. The first Article 19(1)
(a) to which Mr. Mody has referred, 
is a sacred and sacrosanct provision 
for all democrats, and no demo
cratic socialist worth his salt will 
ever try to amend that provision. 
Further, it is my considered view that 
no Minister has been born wl'j Cv.n 
shut up the Hon. Member’s mouth, 

prevent him from going all over the 
country and telling the people, warn
ing the people against the misdeeds of 
Government.

SHRI PILOO MODY: In this case,
I would like to remind you of the 25th 
Amendment to the Constitution that 
this Parliament has passed In its

i&r*
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essence, it,has said that i f  an A ct or 
a bill is passed in pursuance of the 
Directive Principles of State Policy, 
then, Article 14 which implies equality 
before law, Article 19 which enshrines 
fundamental rights and Article 31 
which deals with compensation, may 
not be called into question, in the ex
ercise' tod  furtherance pf the law. I 
think what you had said a little earlier 
about no democratic government ever 
thinking of tampering or restricting 
the exercise of Article 1.9(1) (a )f has al
ready been done by the Parliament of 
India.

SHRI HARI VISHNU KAMATH: 
May be by the Parliament of India, but 
I mean by the State as a whole. I 
believe the Supreme Court has struck 
it down.

SHRI PILOO MODY: Even that is 
not very dear.

SHRI HARI VISHNU KAMATH;
I do not know whether it is not clear; 
but the Press report seems to be clear 
on that. According to the Cabinet 
Minister’s statement in the Rajya 
Sabha, he has welcomed that part of 
tlhe Supreme Court’s verdict also, stat
ing that it is subject to judicial review. 
That is the impression I gained, as 
distinct from the contrary view of his 
late colleague’s statement in the Lok 
Sabha.

SHRI NAWAL KISHORE SINHA: 
Why should anybody pay anybody? 
You pay somebody for some considera
tion. A  Member is paid, so that the 
candidate may become a beneficiary of 
the voters. In this case, the President 
is not a beneficiary, because he is not 
powerful, according to our Constitu
tion. He has to act only on the advice 
of the Council of Ministers, under our 
Constitution. Our Ministers are not  ̂
being kept outside the purview of th^ 
election petitions applicable to the 
common legislators, whether State or 
Central.

SHRI HARI VISHNU KAMATH: 
If the Hon. Member’s question is that, 
just because the President is a figure
head and has no real power vested in

him, aftd he actp on the advice of his 
Council of Ministers, the candidate 
will not go out ol his way to offer 
bribes or illegal favours to the voters, 
I fail to see the point in this question. 
We are human beings; and the Presi
dent is also a human being. May be. 
a different kind of human being—less 
in some ways and more in others; but 
many human beings accept money for 
its own sake, not because along with it, 
they would get some power. Many 
human beings will do it; I will not 
say moat I do not say that the Presi
dent will get rich by offering money 
to Ihis voters; but certainly, Members 
of the electoral college will get money.

SHRI NAWAL KISHORE SINHA; 
What, for? W hy. should anybody pay 
them?

SHRI PILOO MODY: There is the 
rub.

SHRI HARI VISHNU KAMATH: 
Then, why should anybody contest, if 
he is only a figure-head? Probably be
cause he w ill occupy the Bashtrapati 
Bhavan. It is not «  small plaoe, and 
it might acquire importance in the 
years to come.

SHRI PILOO MODY; Besides, it 
carries a salary of Rs. 10,000 with a 
reasonably good house to live in.

MR. CHAIRMAN: It is a tribute to 
you that no Member wants to put any 
more questions. You have been very 
clear and lucid in your statements. I 
also, who ask questions many times, 
think that it is not necessary for me 
to put any further questions to you. 
We thank you very much for the pains 
that you have taken in going into the 
details after studying the whole thing. 
Views may differ. That is another 
matter altogether. Everyone may not 
agree on every point that you have 
made. We may or may not agree. At 
the same tfane, your evidence has been 
very useful and we thank you for the 
same.
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SHRI HARI VISHNU KAMATH: 
Thank you, Mr. Chairman. I am deep
ly beholden to you and to your hon. 
colleagues for the patient hearing that 
you have given me. The only humble 
request that I would make to you and 
to your colleagues is that you may 
earnestly consider—you need not agree 
with m y views, as you rightly said— 
the suggestions that I have made; in 
the interests of democracy in out’ coun
try, in thu interests of democratic so

cialism in our country and in the in
terests of the development of healthy 
and sound parliamentary traditions, 
the Act may be so amended as not to 
jeopardise or imperil democracy, moral 
values and parliamentary standards itt 
our country. ‘

MR. CHAIRMAN : I am sure the 
Committee Will give Earnest considera
tion to whatever you have said.

[The Committee then adjourned]
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Shri N 4 . fa lk M ,*!*, « « i* r  M*

* m -
(Tint witMss tset oaHeil in and he 

took his seat).

CHAIRMAN: before we stmt 
the proceedings. I have to draw the 
attention of tlhe witness to direction 
No. 58 at the Speaker which says that 
the evidence he gives would be treats 
ed as public and is liable to be pub
lished unless the witness specifically 
desires that all or any pari of the 
evidence tendered by turn ha* to be 
treated as confidential; even though he 
may desire his evi^en^e to be treated 
as confidential such evidence is liable 
to ,be made available to Members ol 
Parliament. -

Shri Palkhivala has submitted a 
memorandum this morniyig .which had 
been circulated to the Mwibers jOst 
now. Possibly they may hot have had 
time to go through It. He should like 
to haVe h.ls opinion and theft Members 
may fmt him questions for the sake 
of clarification.

SHRI PALKHIVALA; Mr. Chair- 
man and tion. Members of Parliament, 
I think there are five sets of provision* 
in this Bill which, in my respectful 
submission, are highly objectionable. 
I should like to work out for you the 
implications of some of the provisions 
because sometimes the implications es
cape attention and one thinks that a 
provision is in public interest or in
nocuous when in fact it is the contrary.

May I first request hon. Members 
to turn to clause 3 Which seeks to 
amend section 4 of the parent Act. 
There to a change sought to be made 
by clause 8 which is not indicated in 
the statement of objects and reasons 
or in the notes on clauses. The time 
for filing nominations is sought to be 
reduced to half of what is permitted 
under the existing law. Today, under 
section 4 the Election Commission may 
appoint the lest date for tnakihg nomi
nations for an election and that means 
specifying a period for making notni* 
nations wthich may be as tohg as M 
days frofti the date of publication of

the notification. That fourteen days 
psriod is sought to fee reduced to seven 
day*.

Now, since the President has to have 
the support of not only the Members 
of the two Houses of Parliament but 
also o f the legislative assemblies of the 
different States and since this election 
is to take place in a country where 
communication and transport are not 
adequate by any standard, I think the 
period of 14 days whidh was fixed in 
1&B2 and Which continued to be the law 
till today should not be disturbed 
Under the existing law it is left to the 
Election Commisioner to fl* a period 
for filing nominations ranging from 7 
days to 14 days. Discretion is left to 
him and I think it is imperative that 
discretion must temafrn with him, in
stead of the discretion being taken* 
away as sought to be done tinder the 
amendment.

Consider what would be the position 
if within these sev$n days there were 
three intervening holidays, ^ou havfc 
four Working days pr it may be thfct 
in one case two working days within 
which the prospective candidate has 
to file his nomination paper and seek 
out subscribers to his nomination 
paper. Transport and communication 
facilities are worse in 1973 than they 
were in 1952 because the population 
has been rismg faster than transport 
and communication facilities. In view 
of that, if anything, there may be a 
longer time prescribed, but no abridge
ment of the period is called for.

I must confess quite frankly that to 
me it is incomprehensible how any can
didate without the support of a large 
political party behind him can ever get 
forty signatures for the presidential 
election within a space of seven days. 
He has to go round the country, he 
must meet MemberB of Parliament; he 
must meet Members of the State legis
latures and get their signatures; and 
forty sudh signatures are to be got 
from different parts of India within 
seven days. This frankly makes no 
sense at all. I submit that it would'



<>nly meap that any candidate however 
high his. integrity- and great ,.his eligi
bility for the highest office in the State 
cannot get it unless he has a strong 
political party, preferably the majority 
party to support him. This is not de
mocratic. It puts an independent can
didate, it puts a minority candidate, at 
-a tremendous disadvantage. This, Sir, 
in my submission, is the abridgement 
o f  time contemplated by clause 3. I 
-do wjteh the attention of the hon. Mem
bers had been drawn to this either in 
the Notes on Clauses or in the State
ment of Objects and Reasons, because, 
this, to my mind, is a very important 
amendment.

The other thing the hon. Members 
-will appreciate is that a Party which 
is in power for the time being can ai
rways know in advance as to what is 
£oing to be the date of the notification. 
So, it can make its preparations in ad
vance. The Party which is not in 
power will have no means to knowing 
when the Election Commissioner will 
notify the date. So, you are again 
'putting one Party at a tremendous ad
vantage compared to the others, which,
I believe, is undemocratic. I myself 
never belonged to any political Party. 
“So, I am not saying this out of any 
desire to support or oppose any Party 
O nly as a humble citizen of this coun
try, I think we must adhere to the 
democratic traditions which we have 
built up over two decades where every 
citizen is treated equally whatever 
Party he belongs to. This abridgement 
-of time, I submit, gives an unfair ad
vantage to that Party which knows 
“beforehand when the Election Com
missioner’s notification will be promul
gated. This is an objectionable fea

ture of the Bill

May I come to the second one, which, 
in my respectful submission, cannot 
possibly be supported on any principle 
‘Of reason or fair play, and that is, the 
amazing clause, clause 4 which seeks 
•to insert a new Section, Section 5B. 
*The new Section 5B is on page 3. It 
is important to know what the present 
law  is and then to know what is the 
<dhange sought to be effected. The

pWfcent Ifitw l if  an^ one wants
to stand>*oH electteh'*t6 J vP%rliahlent 
under the Representation of the "#e&- 
pie Act, 1,951,5 he has to be supported 
only by one person. Even a seconder 
is not needed. That is the law to-day. 
The law for Presidential and Vice- 
Presidential elections is that a candi
date must be supported by two per
sons—-a proposer and a seconder. So, 
two subscribers to the nomination 
paper are enough. Now, you seek to 
have a provision where for the Presi
dential candidate, you need 40 signa
tures on one nomination paper—20 of 
those who propose and 20 others wtio 
would be seconders. The question is 
two-fold. First—is this provision at 
all constitutional? Secondly, is it pro
per and democratic?

I shall deal with the first question 
first. Is it a constitutional proposal? 
In my respectful submission, it is clear
ly unconstitutional and ultra vires if 
it is enacted as it stands to-day in 
the Bill. And i  say it is unconstitu
tional for three reasons. First, under 
Article 55 of the Constitution, the Pre
sident has to be elected by a secret bal
lot. Under Article 66 of the Constitu
tion, the Vice-President has to be elec
ted by a secret ballot. This proposed 
Section 5B knocks out the very basis of 
secret ballot and you cannot have a 
Bill to be enacted into law which con
flicts with the Constitution. You would 
have to change the Constitution first 
and you would have to say first that 
the President and Vice-President shall 
not be elected by a secret ballot. The 
reason is 9tmple. When you want 40 
people to say in public that they sup
port a particular candidate, what you 
mean in reality is tlhat a slice of the 
Electoral College must publicly espouse 
the cause of a particular candidate. 
After all, not every Member of Par- 
lian^nt and not every Member of the 
State Legislatures votes. Some of 
them vote; others do not vote. Out ot 
those who vote, 40 persons is a size
able portion. Out of those who vote, 
if 40 persons have to say publicly that 
they are in favour of a particular can
didate, then you are not giving effect
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to the principle of secret ballot. Sup
pose, instead of 40 you have made it 
80 and tomorrow some other Govern
ment may make it 200; where will it 
stop? Where will you draw the line 
between a secret ballot and an open 
subscription to a nomination paper say
ing openly that you champion the 
cause of a particular candidate? Then 
what is left of the secret ballot? 1 
do not have to remind the hon. Mem
ber of the last election. At the last 
election the candiate of the ruling 
Party with a huge majority was de
feated. Why was he defeated? Be
cause of the secret ballot. People will 
do privately in a secret ballot what 
they will not do publicly with the 
world seeing where they will put their 
signatures. It is not wrong. That is 
the very mandate of the Constitution. 
The Constitution intends that the high* 
est office in tlhe State shall not be fill
ed by the Party whip. The Constitu
tion enjoins tl\at the two highest offi
ces in the State will have men of the 
highest integrity and stature, elected 
to them by people who will go by 
their conscience and not by Party dis
cipline. That is why the secret ballot. 
But if you want people to collect 40 
signatures to say that they suport one 
particular candidate, then you are not 
paying anything but lip-service to the 
principle of secret ballot. This provi
sion which goes against the principle 
of secret ballot is very unconstitu
tional. The Constitution does not per
mit Parliament to take away the prin
ciple of secret ballot. If you want to 
take away the principle of secret bal
lot, you have to first amend the Con
stitution. This is the first ground on 
which I submit that the proposed Sec
tion 5B is unconstitutional and ultra- 
vires. So, even if you pass it as a law, 
in my judgment, it will be struck down 
by the Supreme Court as void.

The second ground on which the pro
posed Section 5B is unconstitutional is 
this. Article 58 lays down the condi
tions of eligibility for a candidate who 
proposes to get elected as the President 
o f India. Article 68 lays down the con
dition o f eligibility for the office of 
the Vice-President. Now, the condi

tions are three-fold. ( 1) The candi
date must be a citizen of India; (2) 
he must be 35 year* old, and (3) in 
the case of the President, he must be 
eligible for election to the Lok Sabha 
and in the case of the Vice-President 
he must be eligible for election to the 
Rajya Sabha. These are the only three 
conditions of eligibility for the two 
offices. By the proposed Section 5B, 
you would be virtually inserting a 
fourth condition of eligibility. This 
fourth condition of eligibility consti
tutes an amendment of the Constitu
tion which you cannot do by a simple 
Act like this. You are virtually seek
ing to amend the Constitution—make 
no mistake—by saying that in addition 
to the three conditions of eligibility, a 
candidate must have the fourth condi
tion also fulfilled, namely, 40 persons 
among his electors must support him 
in advance. Don’t be guided by the 
figure 40. If you could put the figure 
at 40 to-day, you can put the figure ac 
1000 tomorrow. We are on the 
principle. We are not on the number. 
This very point was canvassed before 
the Supreme Court In President Giri's 
Election case and you would very 
kindly note what the Supreme Court 
has said. I am reading from 
AIR 1970 Supreme Court page 
2097 and I am reading the passage at 
page 2139, para 247 of the judgment. 
In that case one candidate’s nomina
tion paper was rejected and it was 
rejected because he had no proposer 
and no seconder. That man argued 
that the Constitution requires only 
three conditions to be fulfilled. If I 
am told that I must have one proposer 
and one seconder, it meanB that a 
fourth condition is sought to be added, 
the condition of eligibility, which is 
not permitted to Parliament without 
an amendment of the Constitution. 
The Supreme Court rejected that con
tention on the ground—-this is very 
important—that the requirement of 
just one proposer and one seconder is 
not such a grave handicap as to 
amount to an additional condition of 
eligibility. May I read their exact 
words? They are as follows:—

“The requirement laid down by 
Parliament that every pers'm must
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be nominated by two electors as 
proposer and seconder is a reason
able requirement relating to regu
lation of election to the office of a 
President and cannot be held to be 
a curtailment of the right of a 
qualified, ^candidate to fct&ndMcfiS a 
candidate under Article 58 ”

Now, what is reasonable under the 
present law is sought to be converted 
into something unreasonable by this 
Bill. Nomination by two subscribers 
is a reasonable requirement but, no
mination by forty subscribers is an 
unreasonable requirement by any 
standard. And if this Bill goes before 
the Supreme Court again after it is 
enacted, into law, I think that It will 
b e ’struck down by the Supreme Court.

I would submit that, having re
gard to the clear principles of con
stitutional interpretation and fraving 
regard to the judgment already deli
v e r  by the Sjupreme Court this 
p^rtyculai: provision, would be struck 
dbwn on the second ground that I 
have mentioned, namely, that it 
means a j ie w  condition of eligibility 
which is not required by the Cons
titution.

The third ground on which I sub
mit tfcat the proposed Section 5B 
would be unconstitutional is that it 
goes beyond Parliament’s power un
der Article 71, clause <3), o f  : tibe 
Constitution runs as follows:

“Subject to the provisions of this 
Constitution, Parliament may by 
law regulat? any matter relating to 
or connected with the election of a 
President or Vice-President.”

Parliament’s power is circumscribed 
here in two ways—it is limited in two 
ways—firstly, it is subject to the pro
visions of this Constitution and se
condly, the power is merely the power 
of regulation. It is well-established . in 
law that the power to regulate ne
cessarily implies that the regulation 
must be reasonable. If you have the 
power merely to regulate a certain

election or a certain procedure, you 
can only prescribe reasonable regula
tions. You cannot make them exces
sive or unreasonable. This is implicit 
in the power of regulation, that it 
must be reasonably exercised, and 
secondly, it hbs to be exercised sub
ject to the provisions of the Consti
tution.

Now, when you want a require
ment of forty subscribers to a nomi
nation paper for a Presidential can
didate, you are doing two things: (1) 
you are doing something contradic
tory to the provisions of the Consti
tution because, as I said already, you 
are giving a go-by to the principle of 
secret ballot and (2) you are pres
cribing an additional condition of 
eligibility which is not there in the 
Constitution. So, you are not doing 
something subject to the provisions 
of the Constitution, but in violation 
of the provisions of the Constitution. 
So, this regulation, under the propo
sed Section 5B is void under the 
first part of Art. 71, clause (3) of the 
Constitution. It would be equally 
void because it does not amount to 
regulation. Two persons is a reason
able regulation—one proposer and one 
seconder. But forty is clearly an un
reasonable regulation. So, on these 
three grounds I respectfully submit 
that this proposed Section 5B would 
be ultra vires of the Constitution.

Apart from the unconstitutionally, 
I now come to the question of its pro
priety. In a nascent democracy, I 
would submit with great respect that 
apart from its unconstitutionality, the 
proposed section is both undemocratic 
and improper. I shall give my four 
reasons for saying this.

Firstly it has been stated in the 
Statement of Objects and Reasons 
that the object of this Bill is to deter 
people from standing for \he Office 
when they have no reasonable chance, 
not even the remotest chance, of get
ting elected. Now just consider the 
same situation and apply it to any 
election. The Parliament of India is no
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less an important institution than the 
Presidentship of India. Tomorrow 
you may make a law which says that 
before a man stands for election to 
Parliament where he has got to be 
elected by 4J lakhs of electors, at 
least a thousand electors must subs
cribe his nomination paper a6 other
wise he has no fair chance of getting 
elected. Would you not consider this 
burden as extraordinarily excessive? 
You may apply the same argument 
that people who have no chance of 
being elected to Parliament, thereby 
forfeiting their deposits should not 
stand for election. Will, you therefore, 
prevent the people from standing for 
election to Parliament with two subs* 
cribers to their nomination Papers. In 
fact, as I told you, you can stand for 
election to Parliament with only one 
subscriber, i.e. one proposer nominat
ing you. How far do you carry this 
argument? In a free democracy 
what is the public damage caused by 

; 20 people standing for the President
ship of India and all of them but one 
being defeated? What is the harm 
in it? In other fields there are peo
ple who stand for all kinds of elec
tions such as Bar Council elections, 
elections to the professional bodies 
like the Institute of Chartered Ac
countants and the Institute of Archi
tects, elections to Parliament, State 
Legislatures, Village Panchayats, Zila 
Parishads etc. People do stand for these 
elections when they have no chance of 
getting elected. The Offices of Presi
dent and Vice-President are two big 
offices. When you say that a man 
ihould not be allowed to stand for the 
elections to those offices unless he has 
a fair chance of getting elected, who 
will decide this? This is a calculated 
and deliberate measure of certain 
parties. Who is to decide in advance 
whether one has got a fair chance or 
not of getting elected to this office? I 
would submit respectfully that after 
all this is not like the election of the 
President of the U.S.A where millions 
will vote. This is an election where 
only a few thousands will vote—Mem
bers of Parliament and members of 
State Legislatures. That is all. In our 
country if you are to insist this re
el uirement, there is no chance for or

dinary people to get elected. There is 
no public damage caused by permit
ting the people to stand for the Presi
dentship with only two subscribers 
—the proposer and seconder. But you 
woud be causing a lot of public da
mage if you have this type of Section 
where it is the people who may not 
be concerned with the day-to-day 
politics who may want to stand for 
the Presidential election and who may 
not get forty signatures of any party 
for Ailing their nomination papers. It 
is not that any public damage is caus
ed here! it is not that such a restric
tion would cause a grave injury to 
the democratic Processes.

The second reason why I submit 
that this is undemocratic and impro
per is that to my way of thinking, it 
gives a very unfair advantage to any 
party who happens to be in the majo
rity for the time beii>g—I am not 
here talking of any particular party 
today. Twenty or thirty years later 
a different party may come t6 power 
with a majority in different circum
stances. This gives a very unfair ad
vantage to the party with a majority. 
A party, which is in a minority, be
cause of the secret ballot, may not 
have a very good chance of getting 
its candidate elected whereas the rul
ing party’s candidate, because of se
cret ballot, may get defeated. In ad
vance you want a candidate to get 
forty open signatures which he may 
not be able to get. Then what would 
happen to him? Let me give you this 
example.

Suppose there is a party which has 
not got sufficiently active members to 
get forty signatures, does it mean 
that that party’s candidate cannot 
stand for election at all? If today 
you say forty, what prevents another 
Parliament from saying 100. We are 
on the principle, again. Once you 
sacrifice a healthy principle, you do 
not know how far you will be drag
ged by the forces of political fanati
cism. My submission therefore is that 
this is improper and undemocratic 
because.
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it gives an unfair advantage to a 
party with a large majority which 
can muster forty signatures. A  party 
which does not have a large majority 
may not be able to do that. A  first- 
class man whom you can have as the 
President may not be able to stand 
at all because of this requirement of 
forty signatures being impossible of 
fulfilment. *

The third reason why I submit this 
proposed amendment is improper and 
undemocratic is this. You must read 
it in the context of the period within 
which nomination papers have to be 
filed. I want to make it clear that 
whatever may be the period for fil
ing nomination papers, even if you 
give two months for filing nomina
tion papers, the forty signatures re
quirement is improper; it cannot be 
justified at all. But the mischief 
which is done by the forty-signature- 
requirement gets aggravated when 
you read it in the context of the exist
ing law which gives fourteen days for 
filing nomination papers. In 14 days 
you may not be able to get all these 
signatures. Parliament may not be in 
session and hon. Members may have 
gone back to their homes or constitu
encies. How are you going to trace 
them all over India and get their sig
natures when Parliament is not in 
session? At least 12 signatures are to 
be from Parliament Members and at 
least 24 from members of the State 
Legislative Assemblies. If the party 
machine works for you it is all right 
and it means that the man who stands 
for the highest office must always be 
a professional politician. If you want 
that your finest men should take 
charge of the highest office of Presi
dent or Vice President, you cannot 
prescribe conditions which could be 
fulfilled only by a party machinery. 
When you come to the proposed re
duction of the period from 14 to 7 
days, I submit that for any one per
son however noble and best qualified 
he might be to fill the office of Presi
dent or Vice President, you will make 
his task impossible; he cannot get 
forty signatures within seven days.

The fourth reason why I submit the 
40 signatures requirement is improper ' 
is that the Bill seeks to couple it 
with clause (5) of the proposed sec
tion 5(B ) which says that no etector 
shall subscribe whether as proposer or 
seconder more than ci'e numinatiun 
paoer at any election See how ab
surd ifl the effect of 5 (B )(1 ) read with 
3(5 ). A ll Members are aware thr»t 
whcii you stood for electivi you took 
the precaution of filing twe or four 
ncmination papers because cne of them 
n,ay be held to be invalid. See what 
you want to impose on the Candidaie 
fcr Presidentship. Suppose he wants 
to file two nomination papers to be 
on the safe side, he mu>( get eighty 
subscribers because the san:e subscri
ber cannot put his signature on two 
nomination papers even of the same 
candidate. Can you imagine anyone 
getting eighty signatures within 7 or 
14 day from different parts of India?
If he has to file three nomination 
papers, you need 120 signatures I 
hope you realise how provisions have 
been made without really bestowing 
the needed thought on the vital law 
on the point. This has fortunately 
nothing to do with a prop^ry or vest
ed interests. Men of the highest cali
bre will be debarred from standing for 
thi* office because you can have only 
the professional politician-leader who 
ajoue can stand and who wiil get 80 
signatures. If a man of the highest 
integrity who is not in active politics 
war.ts to stand, he cannot. These are 
the four reasons why I submit that 
^..suse 5(B) is improper anc: unde
mocratic.

What I have said applies equally to 
ti e new proposals for the Vica-Presi- 
oeni. It says here that "ne.-e muil 
be ter subscribers to his nomination 
paper. This is again unconstitutional 
for the reasons I have given. The 
figure ten corresponds to the figure 
40. This number is as objectionable 
both On Constitutional grounds as 
also on grounds of propriety, as the 
figure 40 is for the Presidential 
election. I do not want to repeat all 
that I have said. It is again contrary 
to the principle of the secrecy of the



ballot. It is not a reasonable regu
lation and it prescribes an additional 
qualification for th^ Vice-President 
Which c is n#t: in the fcoiistitution. 
Again, so far as propriety is concern. 
£d, it gives an unfair advantage to 
the ruling party. It will prevent 
honourable men from getting elected 
to the office of Vice-President, if he 
has no political support. To a$k him 
to do all this within a few days 
when Parliament is not in session is 
a terrific burden on a non-party man 
who seeks to contest this office.

Coming to 5 (B )(5 ), I submit that 
in any view of the matter you must 
permit an elector to subscribe to 
more than one nomination paper at 
least for the same candidate. You may 
not let him subscribe for two candi
dates, though even there I do not see 
any reason why it should not be per
mitted. It is a single transferable 
vote. Why should you not permit a 
Member to support two candidates? 
Why should you support only one can
didate. Suppose the hon. Members 
want to say that a Member of Par
liament or of the State legislature 
must support only one candidate, then 
I submit in any event you must let him 
subscribe to two or more nomination 
papers of the same candidate. There 
is no rationality behind the contrary 
proposal. If the same candidate for 
the sake of caution wants to have two 
nomination papers, the elector must 
be permitted to subscribe to both the 
nomination papers.

I now come to the third objection
able feature of the Bill—the deposit 
provision in the proposed new section 
5(C ). It is proposed that a man who 
want to stand as President or Vice 
President should deposit a sum of Rs. 
2500. To me it seems that this is an 
excessive amount for a poor country 
like India. If you stand for Parlia
ment you have to deposit, under sec
tion 34 of the Representation of the 
People Act 1951, a sum of Rs. 500. 
If you belong to the Scheduled Caste) 
and Scheduled Tribes you deposit 
only Rs. 250. In a poor country it 
makes no sense at all if you prescribe

a deposit of Rs. 2500. Suppose your 
argument is that this is necesary in 
order that frivolous nominations may 
not be made, then all that you mean 
is that a rich man who can afford tD 
throw away Rs. 2500 can have the 
luxury of an election but not a poor 
man. Is there anything to choose bet
ween a rich man and a poor man for 
the office of President or Vice 
President. Take a man like Lai Baha
dur Shastri who at his death left Rs.
18,000. A  man like him would be hard 
put to it to find Rs. 2500 to make a de
posit. An honest man, a man with 
great integrity who has made no 
money for himself is at a tremendous 
disadvantage. The only effect of this 
provision is that the rich man will not 
he deterred from seeking election 
even though he has no chance of be
ing elected but the poor man will be 
deterred. To me it makes no sense. 
In a poor country, why deter a poor 
man when a rich man is not deterred 
by the conditions you have laid down* 
To me, this condition of Rs. 2500 
makes no sense in a socialist poor 
country, but, on the contrary, it is the 
very negation of true socialism. I 
suggest that the amount should not 
be more than Rs. 500 and at the most 
Rs. 1000. Rs. 500 is the amount re
quired for election as a Member o f 
Parliament. You may say 1000, but, 
in any case, it should not exceed 
Rs. 1000. I have finished with this 
feature of the Bill.

May I come *o the fourth objec
tionable feature of the Bill? That is 
in clause 3. Clause 6 seeks to amend 
Section 14 of the principal Act. What 
it says in effect is this If you know 
w'lat the oresent law is, then you can 
«*rderstand he implications of the 
change. The present law is that the 
section to the office of President and 
Vice-President c«in be challengd (a) 
by any candidate or (b) by electors 
i: ining together n a petition. In the 
case of the President, under the pre
sent law the election can be chal
lenged by ten electors. In the case 
of the Vice-President—ten elec
tors joining together in a petition—
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f£*t remain. Bat, in the case 
p ! ‘the" President 40 electors have to 
joih  together to challenge an election. 
Tjsubmit, this again is not fair—to ask 

.electors to jom together is again 
w vihuatlv s ̂ ek^g to ensure that some 

elections which Reserve to be chal
lenged will not be challenged. After 
all, in our history, how many elections 
have been* “challenged so far? We 
tave had Pres* ̂ ntiail elections, we
have had Vice' Presidential elections. 
How many werp chaUengeflf The 
last elections were^ challeng3d—‘bpth 
o f the President and the Vice-Presi
dent—but the petitioners in both of 
them were defeated. v ‘

Consider what will happen if you 
take this away. Some elections which 
deserve to be challei^ed will not be 
challenged at all. Are ^you helping 
democratic society this w *y  by mak
ing it extremely difficult ^q:r<^allenge 
on election? In fact I *e$d it in the 
context of the next election*where you 
want to take away bribery and u n d u e  
influence as a ground of challenge. 
Let me use the word advisedly^an 
iabsurb provision i*s sought to be en
acted here. If one single vote is 
ivrpngly received or wrongly rejected 
and the result of the election is mate
rially affected, you can set aside that 
election. But if bribery and undue 
in flu en t has materially affected the 
result of the election, you are still 
told that the election cannot be 
challenged. Frankly—it does not 
make ahŷ  sene. In 1W2 when the 
standards of public life were much 
higher—i f  you permit me saying so— 
bribery and undue influence could be 
the ground for challenging an elec. 
tion. In 1973, we need the ground 
more badly than we ever needed it.

What i$ said in the Statement of 
Objects and Reasons? This provi
sion is to be enacted to keep up the 
dignity of the office. If men who 
ten be g u ilt/ of bribery and undue 
iriftufenc$ can have no challenge to 
their election; 'do you think by re

moving this ground you can keep up 
tkf.itfignity of this high office? If 
anything, you are lowering, the 
oflJce. You are reducing it to a level
where raon^y can play its part in
stead of galibre and integrity.

I say that the fourth objectionable 
feature which is clause 6 that as
many as 40 electors must join against
10 which is the present law before 
a presidential election can be chal
lenged, will make the challenge ex
tremely difficult. I submit there is 
no reason why you should make the 
challenge so difficult. Yoa may as 
well say same thing about the Mem
bership of Parliament. Consider 
what would happen if you were to 
remove bribery and undue influence as 
a ground of challenge. Your opponents 
instead of you sitting here may ge: 
elected, and th e n  their e le c t io n s  ca?i- 
fipt be challenged. I do submit that 
it would be the very negation of a 
healthy democracy if you are going 
to permit fraudulent practices, cor
rupt practices lo play their part to 
the highest election and say that 40 
people must join to challenge an 
election.

Now, I am coming to what I was 
anticipating, namely, clause 7 which 
seeks to amend Section 18 and it 
provides that on the ground of bri
bery and undue influence an election 
cahnot be challenged. Let me first 
say what the present law is. I am 
sure the hon. Members are aware of 
it.

The present law is this: if bribery 
or undue influence has been practise- 
ed and the candidate is guilty of it 
himself or somebody else is guilty of 
it with the connivance of the candi
date, then the election is void. But, 
if bribery or undue influence has 

' been practised by a third party with
out the connivance o f the candidate, 
then the election is not void unless 
the jfesult of the election has been 
materially affected by such bribery 
or undue influence practised by a 
tfiird party without the candidate’s 
connivance. This is a perfectly sen
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sible law, rational, sensible, fair and 
reasonable and it is worthy of our 
STeat democracy. What kind of a 
law do you want to put in ils place? 
Vou want to put in this law that 
even if the candidate himself is 
ffuilty of bribery or undue influence^ 
his election cannot be challenged. I 
will describe it as the very negation 
of law. I cannot describe it as a 
law. It is not worthy of being called 
a law. This kind of $ provision—  
for whose benefit we are having? 
For the benefit of those who are ia- 
drulging in bribeify and undue in
fluence? Will it not benefit only the 
dishonest people? Do you Want to 
change the law to benefit the dis
honest and the corrupt? I repeat 
again that the argument that to keep 
up the dignity 6f the office you will 
not have any whisper about bribery 
or undue influence,— by this you 
w'»uld just be lowering the dignity 
of the President’s chair and the Vice
President’s chair. You would only 
help that high office to be occupied 
by a man who rises to that position 
by bribery and undue influence. You 
ara not lending dignity to the office, 
you are only lowering it, and such 
a man is not worthy of respect. 
What kind of a man Would he be 
if he gets elected by bribery and 
undue influence and no one can chal
lenge his election? I feel so strong
ly about it as a humble citizen I 
held no public office at any time. 
I *\ave no interest of any sort but I 
do feel if you want to build up and 
preserve healthy traditions, we 
should not even think of such a 
thing before this hon’ble Joint Co- 
mi* tee. Clause 7 i,ayS 'hat for Sec
tion 18 o f the Principal Act a new 
se lion shall be substituted. What 
dres it say? Bribery and undue in
fluence being out, what you are told 
is Miat if the resUt o2 the election 
has been materially affected by the 
improper receipt or refusal of a vote, 
then the Supreme Court will declare 
th^ election void Now, consider 
two cases.

There was a case where 100 votes 
were rejected wrongly because the

Election Officer thought that the 
vc«fe .wag not valifUy j^st or some 
vote was wrongly accepted instead 
of Baing rejected. As a  .result the 
election was get *side. ,And* this is 
the law which you want to have.

In another case, a candidate 
bought 1,000 votes by bribery. This 
can be proved. But, still, his elec
tion cannot be disturbed. If there is 
a technical mistake, the election can 
be set aside. ^But if there is a de
liberate corrupt practice you cannot 
set aside the election. No reasons 
are given in the Statement of Ob
jects and Reasons nor in the Notes 
on Clauses as to why you want to 
d :*ete the grounds of bribery 'ond 
undue influence for an election.  ̂peti
tion. After all, the Supreme Court 
ca n 'b e  trusted to dismiss a petition 
in line unless there is some prima 
facie case made but for entertaining 
the petition and even if the petition 
is admitted and heard, it would not 
succeed unless the prima facie case 
is proved as required by la?v. 
After all just consider this that on 
the ground of bribery and undue 
influence even elections to Parlia
ment or to State Legislatures can be 
set aside. How many cases hive 
you come across where an election 
has been wrongly set aside on these 
grounds? Has there been a single 
case? In the {meanwhile the man 
continues to hold his office. Under 
the present law, if a corrupt practice 
is practised by anyone, you do not 
allow the parson to  remain in office. 
You are now removing this deterrent 
and you are virtually suggesting 
that, without any risk of litigation 
you can buy your way to the higest 
office. Finally it means the party 
which has money power can find, its 
candidate in the highest office. If 
bribery is now permitted, yoji can 
work your way. In our country, 
does not money play its part in any 
election? I have said in my memo
randum that the proposed change, in 
the law would imply either that we 
are blissfully ignorant of the realities 
of our political life or that we are 
prepared to connive deliberately at



corrupt practices for election to the 
highest office in our land. We are pre
pared to concede that corruption is 
a way of life in our country. There
Ii no other conclusion at all possible.
I would beg of the hon. Members not 
to put your signatures to this most 
reprehensible proposal that bribery 
and corruption should be no ground 
to set aside an election.

1 have finished with my submis
sions. Now 1 want to answer any 
questions which the hon. Members 
would like to put to me.

MR. CHAIRMAN: Thank you very 
much, Mr. Palkhivala. Of course, the 
Committee was anxious to hear you 
you being a leading legal illuminary 
in this country. You have of course 
given your views on this Bill. I want 
to ask two questions before I ask the 
other Members to put their queries.
I am not a legal man— a man from 
legal profession. But, I would like to 
ask you only one or two questions. 
If you say that 40 people having ap
pended their signatures as proposers 
and secondors have declared them
selves in favour of a candidate, then 
the same thing could he applied to 
one and two—then the secrecy of bal
lot is not maintained at all. It is our 
experience that those who have given 
their signatures are not compelled to 
support a candidate whom they have 
proposed. To that extent would you 
say that by just appending a signa
ture, there is, what is called, an ex- 
pensure of the ballot? Would you go 
to the extreme length of saying that 
the vote is cast validly or not?

SHRI PALKHIVALA: My answer 
to this question is that it is a question 
o f degree. You very rightly posed to 
me a question as to how can two sig
natures not violate the principle of 
secret ballot and forty can. My ans
wer to this is this, It is all a ques
tion of degree. Two as such is a 
small number. The Supreme Court 
said that it was a reasonable regula
tion. But, if you increased this num
ber to an extent when it ceased to be 
a token one, then you are in for a

difficulty. Two i* a token number but 
forty is not a token number. It is a 
substantial number. If you ask two 
persons to out in their signatures as 
subscribers it is a reasonable regula
tion. But, if you impose this as an 
additional condition of eligibility lor 
this office, it will be a unreasonable 
regulation. In our country, take for 
example, Parliament. There is a sec
ret ballot. You have got a proposer 
and you may have one seconder. Sup
pose if you were to say that Members 
of Parliament will have the nomina
tion paper signed by at least 40,000 
out of 450,000 who vote for him, then 
it is not a secret ballot. In other 
words, you may reach a point where 
it ceases to be a reasonable regula
tion and it becomes a condition for 
eligibility. It ceases to be merely a 
regulation.

On the question of the principle of 
secret ballot, I would submit that I 
would not be able to define it preci
sely. In the eye of law, the dividing 
line is thin. One can say clearly that
2 is a token number and it does not 
impinge upon the principle of secret 
ballot. One can very clearly and pre
cisely say that 40 is so high a num- 

1 ber that it violates the principle of 
secret ballot. Here it is all a ques
tion of degree only.

MR. CHAIRMAN: The second you
made was about corruption. By accept
ing this clause, you say that we would 
give a goby to the principle of secret 
ballot. This is a bill dealing with the 
election to the highest office of the 
land. Don’t you think that to chal
lenge the election of President of 
India in a court is not a healthy sign. 
T £an understand it if it is challenged 
before he takes charge of the Office 
of President. That is a d'fferent mat
ter. Once he is elected to this highest 
office, don’t you think that the dig
nity of the highest office in the coun
try has to be maintained? Why should 
anyone challenge that in a court of 
law after he assumes the office that 
he has been elected by indulging in 
corrupt practices?
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SHKi PALKHIVALA: T h s is a
relevant question. I did give anxious 
consideration to this before I
made my submissions. I aee the. force 
in your point.

MR. CHAIRMAN: D ont you also 
agree with me that the incumbent to 
this highest office is also exposed to 
the charge of corrupt on that is tak
ing place? I have made this state
ment in the context of the present 
circumstances.

SHRI PALKHIVALA: So fcr,
our Constitution has been working 
satisfactorily. It may be that forty 
years later our democracy may be, 
come more mature. Another person 
who may be giving evidence then 
might give exactly a different type 
of evidence. In other words, my sub* 
mission has been made in the context 
of the conditions prevailing to-day. 
Right from 1950-51 to 1973, we have 
not found wanting the working of this 
Constitution. In fact, it is working 
all right. It is true that you wish to 
change the law now due to the condi
tions prevailing in India. If you wish 
to change the law now, my submis
sion is this. Mr. Chairman, of course, 
you made a very relevant point. And 
it has great force. It has to be weigh
ed against the disadvantages which 
would be attendant upon the election 
by ballot I am weighing the pros 
and cons and on balance, I think, the 
purpose of the change in the law 
would be to find a way out of the 
difficulty you referred to.

MR. CHAIRMAN: Taking past ex
perience into account, this has been 
arrived at. There had been candi
dates who did not have a chance at 
all; they did not get the vote of his 
own supporter. To eliminate such 
people, not the honest, do you not 
think that the number forty or some 
other figure if you like, is necessary 
to prevent such people from contest
ing the election?

SHRI PALKHIVALA: The number 
is so large. But I am on the princi
ple itself. What is the harm it has 
done?

MR. CHAIRMAN: Would you «ug - 
gest any other alternative so that 
such people may not contest?

SHRI PALKHIVALA: In the con
text of the immature and nascent de
mocracy that we have started only 23 
years ago, I submit it is better to give 
a free field. Let people make mis
takes; they will learn from them. 
But because of some four or five per
sons wrongly seeking election, we 
cannot change the law. The most 
unfortunate tendency in our country 
is that as soon as you come across 
four or five exceptions where some 
wrong is done, we propose to change 
the law and in the process make the 
law worse than it was. It is better 
that four persons wrongly seek office 
when they have no chance then that 
the law should be changed. Tomor
row you might apply the same prin
ciple for election to Parliament. Are 
there not people who get only 100 
votes? What do we do? We permit 
them. About the office of President or 
Vice President, frankly there is no 
halo as seems to be indicated in the 
statement of objects and reasons. To 
my mind, the President, the Vice 
President, the Prime Minister, the 
Cabinet Ministers, Members of Par
liament and Members of the State 
Legislature have all their allotted role 
and each does his job. I should sug
gest that you treat them in a demo
cracy on the same principle on which 
you would make any democratic elec
tion. We have got so many democra
tic processes.- Parliament, State as
semblies, zila parishads, panchayats. 
Once the principle of forty or fifty is 
accepted, what will happen? Where 
will it end? I think it is a pernicious 
principle iri a young democracy. When 
we become a mature democracy, say 
after 200 years or so, we may have 
another look. We have had five Pre
sidential elections so far. No public 
damage had been done by a few peo
ple standing wrongly; it had done no 
harm to our democracy.

SHRI KOTA PUNNAIAH: Why
should we have any proposer at all? 
We consider the ballot to be secret.



SHRI PALKHIVALA: Frankly I
have no objection if the requirement 
o f jk proposer or seconder is eliminat
ed.

SHRI KOTA PUNNAIAH: You say 
that the maximum deposit Should be 
Rs. 1,000 and not more than that, 
that the maximum deposit should be
1,000 are we not depriving the chance 
of the poor?

SHRI PALKHIVALA: I have said 
that the deposit should be no higher 
than for a Member of Parliament, 
namely, Rs. 500; it will be Rs. 250 if 
he belongs to the Scheduled Castes 
or Tribes. If the hon. Members want 
to increase it, contrary to my sugges
tion, I say it should not exceed Rs.
1,000; I am not in favour of Rs. 1,000.

apiwrtt swr* ■. xm  %
3ft 'TNr fait t  ^

f  <T fair I  fa  ^  5ft

?  fa  f^nr «n$lr *pt ©ttw mr. % 
trJnrirs If, #
T̂*T?T vft it

firar fa  z n m
gft m  «rtr $  tftftifr % s#«p -r 
% arr̂  ir sft^rfy faqT *ptt «rr, fa*r,:T 
% rfVr t t  Jmft^vnr 'Kr??r
arrr% % fat* 1 4 fan 3T?r sftqWr 
vrh * t  tfWT 3Tcf | 9T fa r

*rt gi5T t  i #
*m*rar j  fa  ir? ^  % fo rm  *r tft
«ft fa srtfti? m  3ft <T511% 5T?T Tf̂ irf^T
I  wk 4 ?jnrf^r 5>5t fir *ft sftrtarr 
w k  v t  #@rr Rpb trv f t  T^t i 
fqfq^T ^  sft 3^ vt
^r% Ir »ft ^rr qm  ^r?rr | fa  % 
fomr Jr ^  snct *rt, fa r «ft
tnp srtftin; «rk ^  #%?ax p  tstt i
? * T ^ ir W T « l? t W T T T * r $ ?

SHRI PALKHIW A LA : The answer 
is ‘Yes’ . The intention of the Consti- 
tution-makers is being violated by

this Bill and this Bill, therefore, is 
inconsistent with the Constitution 
and that is why I said that it would be 
iHtrd+tiires.
I *

jw » t  v n w  : ^
*r ircra* K & n  $  I  fa aft »ft 
^  ^5?^ 5rr T^t 3 ?  nfr sjrr^rft 

ifa #  Tt ift ^*nr sW t 1

fa r »rt irnr vt % trfrgifc
v t  wnrr *nmr ?

z& m ? T . IklSINfiW ; , ? h e ; ,  Aon. 
Member’s point is that the reasons 
which are prompting the Govern
ment to make an amendment o f the 
law must have been before the Con- 
stitution-makers also. Even then 
they thought it proper not to provide 
against such a challenge.

"SHRI PALKHIW ALA: In other
words, it is not as if some new prob
lems have been thrown up for the 
first time. All these were known 
even at that time when the Constitu
tion was framed. All that we are 
talking about to-day—peple standing 
for election without any chance of 
getting elected and people challeng
ing—all these were known fully by 
the Constitution-makers and still 
they said that it is right for our de
mocracy—this type of law . The 
hon Member is right and I res
pectfully agree with him that these 
are not new problems which are 
thrown up. These are problems which 
were known to the Constitution- 
makers. With full knowledge of them 
they still wanted to embody a right 
which they enacted.

* t  irsr* : w  fa r  $
14 P«*t v t  7 v r  5̂  sft^t^FT

1 f  u f  s t p r t  ^ r r  $
fa  T?nt itpt 14

?ft jpKtf t r f r g: n r c ft  f  ?

SHRI PALKHIVALA: Frankly,
even 14 days is inadequate. Yuo are
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making it more inadequate. So, my 
objection is 14 days is a very short 
period. In fact, if you enlarge it, I 
will support you. But if you do ’not 
want to enlarge it but i£ you want 
to reduce it, then you are compound
ing the mischief, you are compound
ing the evil.

5TTTV ; nrrr % 
T$% TT ?FPT$ | far IJT sfhfftrr 
*r\r «rr, era- ?ft 14  f^r *pt
w r  <rr stfk q *  40  sftrtartf q f t  4 0  

Tt srra- $ trk  q r  «rroft 
h i^ h m  ^ r t  ^rftRT t t  g^ rr | t

4 P R  l * T  WTCWt T I T  
5 r f w  t t s t t  |  tft %  1 6 0  sr>ft3rtf 
« r k  1 6 0  flFT T O  «ft 1 4
f o r  T t  ^3(HT 7 f ^ T  T T  faqT W  ft I 
m  *f JTf arnRT ^i^rr £ far a-*  «rmr 
tt fT?HT 4 w t r r  r̂«r*r wtt

StT «7tt5T?r § ?

M R. CHAIRMAN; Shortening of 
the period—how do you think it is 
unreasonable? To what extent?

- SHRI PALKHIVALA: My point
would be that if at all you wanted 
more subscribers, then for filing the 
nomination paper, the period must 
be at least double. Instead of 14 
days, you have to make it at least 28 
days.

jrft s ir re d  situs' qrc* : 
frgftf ftprer # w n r  §wt «rr, t t  % 
f W r  Sr ?ft sttt £ i <£ft
s n w  | f r  «ptt f i n
Hjldl {ft 5ft ^
M r ?  fib  i fa* t o  *nft-
^9R 5Tfa?T f t * ,  flt <TT STtTt*T

<t t  T t  v m n i K f T
5 7  W T f  40 JTtTfaW «ftT 40
t t %  arr t | |  i a r s  % % r  f r  w t t  % 
< ^ F r $ R f w f v  3ft n w  # f t t r  ^  v h :  
fjRT W T T ff  $fr»r ^  fc, W I T  
f f t i z t fm ^ T t f f t t t ^ fa iT  40sr>ftatf

*rtr 40 4%«■«<} $t% % vrmr «rnft%vnr 
wftrar ttjit ijforsr amprr i t r̂r 

srtfhpr q^ r *  #r Tir«r
ttf'WPT $  *R tfr ft Tttff TT T T tf?  

?TTr fm  T t T t$ <TT̂ f *T£t «ft,

- i ?  ^ a n  $ ?

SHRI c . K. JAFFER SHAJUEF: I 
do not think it is relevant to the Bill.

SHRI PALKHIVALA: I agree
with the hon. Member. In fact, by 
this kind of amendment what you 
are ensuring is that an independent 
candidate virtually has no chance of 
even filing his nomination paper. 
Take the last election itself. Sup
pose 40 people had to openly espouse 
within 14 days a "candidate to the 
Presidentship, one may speculate 
whether this thing could have been 
accomplished or not, and yet the 
man gets elected by secret ballot. It 
shows therefore that this kind of pro
vision would prevent a man from fil
ing his nomination paper even if in 
the ultimate result sudh a man would 
get elected if his nomination paper 
is allowed to be filed without 40 sig
natures.

a rirw t *n w  : ? ^ f t

JTTT Tt TT̂ f ^  Tt *TCT
$ «fk  ®Tfr TT TTTt % f?Ttr
T tf TOT faHT TTT | I «TTT TT f?T 

jf WT fjRTT t  fT Tfft
% f?rtT ffinr Tt Ttf TUFft ?>ft

TTfjPT ?

SHRI PALKHIVALA: That provi
sion can be made either by the rule 
or a necessary provision may be made 
here.

sft srcrr* jtw  : <?r vmwVr
aT(*T«TI T̂fiTT j  I £[ 2500
*RT T ^ r  T t 5TT5T T^t *T< t  1 ^  **  
f  ffw r r  j  r r  t ?  ^ft srf?r®5T ^  iw #  

#T# # ?*n>t TT #
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UTOT $ i V T  ** * *  ** **»
fw*ir | ? sft iff  <tt * t s ftra  * t
2 5 0 0  1>*Ht %  w t? .r  T T  T f T  | ,  *T?[ ^

srr̂ TOr % jrf?wsr f  ? ,
SHRI PALKHIVALA: With r« -

pect, I agree with the hon Member.

«ft inrw ft *«nr m*w : ^
ift ^  I  ir k  #  wt Vt fv^HTT VVTT

f  fa  *fr %
fwr ifr aftranr stottt f , % aft tfipp
TfipnT P̂T *TT JSTTniTff f[ I 
S  WPT «WT TPT | ?

«ft trwft*T«T : ift ft  I

MR. CHAIRMAN; I think the hon. 
Member is confirming what you have 
said.

jtot*  *mw : srfanr
xftr 3TPRT £ i srrc % * t  

jftTTTT 5TS?f *f | fa  W  i r i f ^
fir?r % art srm fo *  3?ft i tjv ?ft

^ fa  ^ft f  5JT fapTrW
!̂T5PCTPT l>44 OT if 3ft JtRN'9 SWt- 

ieftlM % if *Pt f, # ft
WT»T 3TT *T 'TTfaqiJid % ipB*T % % ^
vur «hmnff % 3r *ft ^pm*
3TT f  i f t T  W  %  f% (T 'n 'l r t f d t s W R ’

t  ^ * 3 rz  fa *  in  f  i

^r<t ?T?r JTf $ fa  *nr 
sjjnr’ tftr ‘sts? ’ Jf ^t 
* p t t  ^ r f a i r  s ft  T T ^ f - ^ r - q T T T  f > f t

«TT 3 ft < n € f f t » r t ,  o t  %

wtn ^t ?#f*PT if WTRT 3ftS»f fltr 
3 ft $ T H C K  ? ftn  I  H 7  3 ft *T T ? jftfT 5 t

r a f % srtn £, ot *ft sm  'r̂ nTcr ?r 
%  * r « n , * f t a  ? r» n , f a s r R  * t * t t

tftr tffr ^ r-sfcftifr % ?4f?nft
t  *ri ft  3ft̂ r% ?ft iffar
^  ftr^m i sttt % *pt 
^  | ?

«ft qittVAU.T : n? Kft I r

‘Undue influence’ has a wide mean
ing. In my opinion, the term ‘undue 
influsnce* Covers every corrupt p:ac- 
tice including bribery.

SHRI PALKHIVALA: The term
*undue influence’, for the purpose of 
this basic Act or the parent Act, bears 
the same meaning as in the Indian 
Penal Code. It has a very precise, 
clear and legal meaning. Therefore. 
I think that if you do not change the 
law, still you have a very clear defi
nition of the word ‘bribery’ or ‘u n d u e  
influence and the law  has been work* 
ing well uptill now. And during the 
last twenty years or so, no fault has 
been found with the law at all. Even 
in the Supreme Court’s judgment in 
President Giri’s case you will find 
that none of these provisions have 
been found to be unsatisfactory. One 
change that you have made is for the 
good. I may incidentally mention this. 
If a nomination paper has been 
wrongly accepted of a candidate other 
than the successful candidate, then 
that should not vitiate the election 
by itself unless the result of the 
election has been materially affected. 
That is the change made by new Sec
tion 18, clause (a), sub-clause (iii). 
This is good. There is no objection 
to this. No court has however sug
gested that changes should be made 
with regard to ‘bribery’ or ‘undue in
fluence* .

SHRI NAWAL KISHORE SINHA: 
May I now ask one question from the 
hon. witness? He has stated that he 
does not belong to any political party. 
He has not even subscribed as a pro
poser or a seconder of any particular 
candidate. Sometimes voters are 
examined by courts and action is 
taken against them if something ille
gal has been done. Compare the num
ber of proposers and seconders in the 
Amending Bill to the total number 
of voters. The number may be 4,000 
or so. How do you then reconcile 
your point that this is a sizeable 
number? The intention is to propose
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the name of somebody as a candi
date who has a ghost of chance to 
win election of tha President.

SHRI PALKHIVALA: Firstly, out 
o f  4,000 you are allowed to take into 
account those who really take part 
in the election by voting; secondly, 
you take into account the man who 
supports him. Before the election, so 
many things are taking place in poli
tics which are very well known.

SHRI RAJDEO SINGH: I am re
ferring now to that part of your ob
servation namely that there is viola, 
tion of the principles of secrecy of 
ballot. I am talking of the other 
view. As far as you are concerned, 
you will please confine yourself to 
that part of your observation.

SHRI PALKHIVALA: I shall con
fine myself to that part of my ob
servation. I say that forty is a con
siderable part of the number. Out of
4.000 potential voters, you may have
2.000 and odd voters who would have 
exercised their franchise. If you take 
the percentage of the votes, then it is 
a substantial number. Under the 
existing law even this 40 is a very 
high figure.

SHRI NAWAL KISHORE SINHA:
Another point is this. In the present 
Act one proposer and one seconder 
is preposed. In the last 25 years or 
so there were a large number of in
dependents standing for the elections. 
As the provision stands to-day, is 
it not possible for someone to 
become a candidate by just com
manding the support of one proposer 
and one seconder. Due to political st* 
tuation in the country, let us say that 
in 1974, there may be 500 candidates 
for the election of the presidentship. 
You have said that you do not belong 
to the political party—I am not refer- 
rring to the fact that we all belong to 
political parties—but what I say is 
this. Look at the progress made by 
the various political parties in the 
country so far. There may be many 
frivolous candidates.

SHRI PALKHIVALA: I follow*
your question. Take the case of ele
ction to Parliament. You do not need 
two signatures. You need only one 
signature. Have you ever had an 
occasion where 100 persons have stood 
for the election. Unfortunately, to
day, everybody thinks that the law 
must take care of everything. There 
are others who say that the law cannot 
take care of everything. Normally 
the law will make it impossible for 
hundreds of people to stand for any 
election. If 15 stand for an elec
tion, there is no harm in that. 
In this country, even if 100 people 
want to stand for the elections, I would 
be very happy. If they are interested 
in public affairs it is good for this 
country’s democracy. It is rather our 
misfortune that in this country only a 
few people stand for the elections to 
Parliament or for any other elections. 
If they stand for the Presidential 
election, there is no harm In that. If 
they do not win, they lose their depo
sits. The names of those who have not 
got a sizeable votes would also be 
mentioned.
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SHRI NAWAL KISHORE SINHA: I 
have one more question to ask from
this witness. That is connected with the 
one referred to already bv the Chair
man. You may be aware that there are 
ways and means to challenge the elec
tion of President. The usual way of 
challenging it is in the Supreme 
Court. Apart from challenging it in 
the court of law, would you suggest 
any other alternative for going into 
the charges of undue influence and 
corrupt practice indulged in so far 
as Presidential and Vice-President 
election is concerned?

SHRI PALKHIVALA: I would sug
gest that at the moment if the present 
machinery has been found to be in
adequate, then we have to justify 
that for making any change in the law. 
What I am at a loss to understand 
is this—what has happened upto 1978? 
Only one Presidential election ana
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one Vice-Presidential election were 
challenged in the court cf lav/ on te
chnical and other grounds which w en  
disposed of by the court. I myself ap
peared for the Vice-President in the 
election case in the court. We had no 
problem at all. So far as election to 
the presidentship is concerned, only 
in one election case it was challenged 
on a certain ground which ultimately 
failed. In fact, to m y mindf it is for 
the good health of democracy that 
more persons contest the election to 
the Presidentship. Such challenges 
are needed for a healthy democracy.

Take the case of America. Would 
anyone say that the Watergate scandal 
is a slur on democracy? On the con
trary it shows that their democracy 
has vitality. It will be able to stand 
on its own. no one will be above the 
law. Let us have that tradition In 
this country; no one will be above the 
law, not even the President o f India 
as he will be subject to the same 
laws as everybody else. That is the 
tradition of democracy and the 
mandate of our Constitution. I am 
glad that there was this challenge. Out 
of this challenge our democracy will 
become stronger; it will not become 
weaker. •

SHE! NAWAL KISHORE SINHA: 
You do not consider any alternative 
possible or necessary?

SHRI PALKHIVALA: I would
not say that it is not possible; it is 
not necessary.

SHRI NAWAL KISHORE SINHA: 
Would you agree that the time taken 
in such cases before the Supreme 
Court should be shortened without sac
rificing the purity of election?

SHRI PALKHIVALA: Certainly.
We in the Court know that it was a 
very execeptional case. Probably for 
the next ten years or thirty years or 
100 years, there might never be a case 
of this kind One is inclined to think 
that this would become the normal 
pattern. Not at all.

SHRI PILOO MODY: What is your 
View of those electors who nominate 
a particular candidate but thereafter 
do not vote for him. Now that I 
have made my point to my colleagues,
I may explain it further. There have 
been several presidential candidates 
in the past who have been nominated 
but who have not received a single 
vote. I was referring to them and 
not to the conscience of our colleagues. 
Records show that some presidential 
candidates got zero votes inspite of 
being proposed and seconded.

SHRI PALKHIVALA: That histo
rical fact to which the hon. Member 
referred only shows that we have a 
long way to go in learning the art o f 
true democracy.

SHRI PILOO MODY: Therefore
I take it that it is your view that if 
a person nominates a particular candi
date i be must also vote for him ac
cording to healthy democratic practice.

SHRI PALKHIVALA: I would
subscribe to that.

SHUI PILOO MODY: That would
be necessary to subtantiate your 
other argument that having the 
nomination of so many people would 
violate secrecy.

SHRI PALKHIVALA: I would
subscribe to the view that if a man 
proposes or seconds, it is a moral 
duty for him to vote for that candi
date at the time of election.

SHRI PILOO MODY: There are
a few subjective questions which if 
you feel so you may not answer. I 
would advise you to catch the bull 
by the horns and say what you 
think is correct.

You have several times mentioned 
that we are an immature democracy 
and are in the process of finding our 
way. If I may suggest that these 
laws and the provisions that are be
ing sought to be incorporated to this 
Bill are perhaps a measure of that 
immaturity that our democracy 
suffers from, would you agree?

SHRI PALKHIVALA: I would.



SHRI PILOO MODY: You have
said that from your understanding 
of what has happened so far in the 
presidential and vice presidential 
elections, you see no reason why 
this law is being enacted. Some of 
us, Shri Nawal Kishore Sinha and 
I for instance, who are in politics 
unlike you have a vqty good idea as 
to why this law is being enacteid. 
Therefore, I should like to know from 
you that if this law is enacted, I 
have no reason to believe that it 
will not be enacted as it stands and 
pass muster in Parliament, to what 
extent you think we would have 
damaged our democratic structure? 
To what extent you think we will be 
in a position where it would be di
fficult to retrieve what We have lost 
as a result of the passing of this Bill?

SHRI PALKHIVALA: I should
say that it would cause grave damage 
to the democratic process in relation 
to the very high office in the land. 
We would be demeaning, this is my 
humble view, our democracy. It is 
true of course that by a majority one 
could pass such laws, but once a law 
is passed retracing the steps becomes 
difficult. You can keep on going along 
a certain road till, as Will Durant 
said, evil usually find their cure 
through their own excess. In other 
words, evil would have to be carried 
to an excess before the cure is found 
because then alone thp position be
comes intolerable and the whole 
process gets reversed. But that road is 
a very dangerous road to tread and 
it is frought with grave risks. I 
should suggest that it is not only a 
question of law; it is ** au°stirn nf 
ethics in public life. Frankly X can
not imagine such a law being proposed 
in 1952, in Nehru’s time; I cannot 
imagine such a law ever being 
proposed in the then Parliament.

SHRI PILOO MODY: Arising out 
of your reply I should like fi’id c'*t 
if your present "incumbent to th*
highest office in the land\ if his elec

tion had not been ch3llanged in a 
court of law, he would not have 
had an opportunity to examine it him
self through the due process of 1 aw 
such as there is what you imagine 
would have been the effect ot that on 
public politics?

SHRI PALKHIVALA: It would
have been a great damage to public 
polity and to the cause of democracy 
because of the wishpers about the 
President, which he was fortunately 
able to clear through the legal process; 
they would have ept on increasing 
and the office would have been 
brought iqto disrepute. Instead of 
clearing himself as he did, he would 
have been in a position where there 
would have been no forum where he 
could clear himself. Therefore it 
would have been damaging to the 
office, to the individual concerned as 
well as to the future of democracy.

SHRI PILOO MODY: My lfl*t
observation is not really a question 
but you react to it if you like. ,You 
have mentioned our constitution- 
makers with great respect and high 
regard. I might inform yo, in case 
you have to make future depositions 
before parliamentary committees, that 
today’s Members of Parliament con
sider themselves considerably wiser.

SHRI GUNANAND THAKUR: You 
have stated that forty persons, pro
posers and seconders, are not suitable 
for a country like India. Britain, 
Canada, a n d  Australia are mature 
democratics. Is it not a fact that in 
England a candidate seeking election 
to Commons shall have to give a 
nomination with two persons as pro
posers and assented to by 8 persons?

SHRI PALKHIVALA: You mean
election to Parliament?

SHRI GUNANAND THAKUR: And 
even a candidate standing for the 
House of the People has to be pro
posed and seconded and after that, 
he has to take the asset of 20 persons 
of their Electoral College. Even in
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Austilalia, a candidate standing far 
the House of the People has to take 
the asset of more than 20 persons. So,

* for a country like India where many 
people, even many useless people so 
to  say? I have been even mad people 
trying to stand for election takirg one 
Or two signatures and he does not se
cure even a single vote. What would 
you say about this? How do you say 

that it is not suitable for a poor coun
try like India?

SHRI PALKHIVALA: If you could 
take the proportion between the fig
ures of subscribers required in foreign 
countries and the college of electors, 
you will find that the poportion will 
not work out to more than 2 subscri
bers in the case of the President. There 
the number of electors is so large and 
the subscribers required is so small. 
Here the number of electors is so 
small. If you take the proportion of 
the subscribers only to the total elec
torate in all the countries you men
tioned, it may not work out to more 
than 2 subscribers in the case of Pre
sident and not more than 2 subscribers 
in the case of Vice-President. In the 
case of parliamentary elections, when 
you stand for Parliament, you have 
one area only where you go. That is 
your constituency-one area. When you 
stand for the Presidentship or Vice
Presidentship and if Parliament is not 
in session, you have the entire country 
to  go round to take the signatures. Is 
it comparable to the signatures you 
require when you stand for Parlia
ment? Further, if you are going to 
ask for 40 signatures for the Presi
dentship whose total electorate is 4000, 
will you in the same proportion ask 
100 times 40, that is 4000 signatures 
for parliament elections as the elec

torate for the parliamentary constitu
ency is 4£ lakhs? I say that if you 
want a candidate for Presidential elec
tion to get 40 signatures out of an elec
torate of 4000, pleas* first amend the 
Representation of People Act, 1951 
and say that a man standing for Par
liament will require 5000 subscribers. 
The hardship to the Member of Par
liament will be much less than the 
hardship to the candidate to the office

of the Presidentship, because whereas 
you are concerned with one Contitu- 
ency whereas the Presidential candi
date is concerned with the whole 
country. You do not need any argu
ment to tell you how unfair it is.

SHRI GUN AN AND THAKUR: A
person who is going to hold the high
est office in the ccntry, if he does not 
command the open support of at least 
40 legislators, how do you expect that 
he will do well in the election or he 
is a man of stature?

SHRI PALKHIVALA: If he does not 
command the support 40 persons, he 
cannot get elected. The point is not 
that he must get elected with 40 sup
porters. The point is: must you ask 
him to get the signatures of 40 suppor
ters within the few days when he files 
the nomination papers. That is the 
point.

SHRI GUNANAND THAKUR: Any 
person who is going to contest the 
highest office in the country must have 
made up his mind to stand for elec
tion sufficiently early and it cannot be 
decided within a few days. The deci
sion should have been taken one month 
before or two months before that he 
is going to contest and he should be 
a man of calibre or a winning can
didate. He cannot decide within 7 
days that he is going to contest the 
battle for the highest post. Suppose, 
only the Members of Parliament are 
the voters and ten voters are required 
to propose and second the name of can
didate for the Vice-President, so far 
the highest post in the country, the 
man who is going to stand, must have 
at least the support of 40 persons 

.openly in that case. Any voter can 
then realise that possibly the candi
date is going to win.

SHRI PALKHIVALA: Not only may 
he have the support of 40 persons but 
he must have the support of 4000 be
fore he gets elected. The real issue 
is not that he must have the support 
of 40. The simple issue is: must you 
ask him to get the signatures in his 
nomination paper before he stands as 
a candidate. The support will come
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later. If it does not come, he will not 
get elected, but if you want to fix: it 
at 40, then why not amend the Repre
sentation of People Act and ask for an 
election to Parliament the same ratio 
of subscribers as you require for the 
Presidentship? In that case, you may 
require 5000 signatures. Then you 
will really be doing injustice.

SHRI GUNANAND THAKUR: That 
is a must. That is a special electoral 
college where the voters are the lea
ders of their respective constituencies 

or the masses and there are therefore 
conscious voters. They understand 
their rights and naturally, at least for 
the office of the Presidentship I do 
not think why at least 40 persons 
should not be there.

Second thing you say the time limit. 
Do you think that 7 days are enough 
for filing nominations?

MR. CHAIRMAN: He has already
said that it is not sufficient.

SHRI S. B. GIRI: You have said
that in our democracy our constitution- 
makers have provided one proposer 
and one Seconder for the election to 
the Assembly or the Parliament. After 
all, this amendment has been brought 
forward after our experience of the 
last few elections where frivolous can
didates contested to the highest office 
making fun of the highest office. That 
is the purpose of this Bill. Will you 
agree with me that after all democra
cy does not mean that a man is free to 
do anything in the country. There 
must be some decorum and decency 
also By allowing these frivolous can
didates, you are making fun of the 
highest post in the country.

SHRI PALKHIVALA: Carrying it
to the logical conclusion, where does 
the number stop? I regard the Mem
bers of Parliament are no less impor
tant than the President. In fact they 
are more important than the President. 
The President cannot make a law 
while you do. In a free country every 
man has a right to offer himself for 
the highest office. You may reject 
him bt has he no right even to offer

1799 L.S.—13.

himself? Is it a crime on his part to 
say, 4I regard myself as the most 
suitable for this post/?

My point is this. Why should you 
reject a man whom' you do not like? 
It is an ultimate right of a citizen to 
offer himself. Why do you want to 
deny him that right? Why don*! 
you apply that principle to all aide* 
tions and eliminate almost everybody 
by asking for 5,000 subscribers for 
Parliamentary elections and 400 subs
cribers for the State Elections etc.?

SHRI S. B. GIRI: You know the 
people of this country are very poor. 
Why should you ask everyone to make 
a deposit of Rs. 2,500/- for any election 
to-day? A candidate for the Parlia
mentary election has to deposit a sum 
of Rs. 500/-. Have you made any 
suggestions in this regard?

SHRI PALKHIVALA: if you say 
that no deposit is necessary, I am more 
than happy. I know that you will in
sist on Rs.500 as deposit for a Member 
of Parliament. Tomorrow you can 
change the law for a Parliamentary 
election, and say that no deposit is 
necessary. If you say that for an 
election to Parliament one should de
posit Rs.500, why don’t you follow the 
same thing for the election to Presi
dent? I would be happy if you do 
that

SHRI S. B. GIRI; The present law 
wants that there should be at least 
20 persons as proposers of a name. We 
have o u r  experience of the recent elec
tion to the office of the President . So 
many frivolous petitiorig~fi?e filed. Will 
it not be worthwhie to substantiate 
that charge in the election petition? 
If more number of people are added, 
we can get out of the present difficulty.

SHRI PALKHIVALA: Without dis
respect to this honourable House I 
may say that I.have seen that cases 
are filed by appending signatures of 
Members of Parliament but the Sup
reme Court reject.® the petitions unless 
and until the facts are proved. In 
our immature democracy people think 
that it is all right to put their signa
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tures without even ascertaining what 
the facts are. You do not make laws 
simply because you have come across 
a case of challenge. You must look 
ahead to see what will result in our 
country thirty years hence.

, SHRI T. N. SINGH: I think I can
~ rightly say on behalf of the Committee

that the members are very much im
pressed upon by your views as also 
the flexible memorandum which you 
have given.

I want to put one basic question. 
During the course of various evidences 
that we have had, the word ‘joker’ 
had been used by no loss a person 
than a members o f the Supreme 
Court. Would you agree that all 
this thing is happening because it is 
the jokers who make the present laws?

SHRI PALKHIVALA; So long as 
the ‘Jokers* are not elected there is 
no harm done.

SHRI T. N. SINGH: I am glad to 
hear this answer. Another point is 
this The framers of this Bill* say that 
there have been in-the past, frivolous 
nomination papers filed and this does 
not redound to the credit of the office 
of the President to have such frivolous 
nominations filed. How would you 
react to this?

SHRI PALKHIVALA: My point is 
this. You wiU kindly look at the facts 
and figures. During the last 25 years 
we had fought four General Elections. 
Let us suppose eight people have 
offered themselves for this high office. 
Some of them have got no votes at all. 
What is the harm in our democracy. 
I do not understand all this. The con
stitution says that if you are thirtyfive 
years old and if you are a citizen of 
India, then you are allowed to stand 
for election to the office of President, 
provided you are also eligible to be 
elected to the Lok Sabha. We have 
to see that each citizen has this right. 
Instead of ten people offering them
selves, forty people offer themselves. 
What is wrong with that in our demo
cracy? It will have much more vitality. 
The difficulty in our country is this, we

have people who are not'interested in 
public life. Let them get themselves 
interested public life.

SHRI T. N. SINGH: That has been 
so in Parliament.

SHRI PALKHIVALA: Let us all
participate in the democratic process 
and let us get the people interested 
in the State’s affairs. The more they 
get involved the better it would be 
for our democracy.

SHRI T. N. SINGH: In other words, 
you are against any abridgement of 
the right of every citizen of India to 
seek election to this high office. There 
you would rather rely on this right 
to solve the problems rather than to 
rely on any law.

SHRI PALKHIVALA: That is right

SHRI T. N. SINGH: There is an
other thing. Firstly the dignity of 
this high office is affected by the ma
nner in which these elections are con
ducted to-day. Secondly the dignity 
is also affected by the manner in 
which the election petitions are filed 
and thirdly look at the way in which 
the nomination papers are filed. What 
is your idea about this?

learn lessons by trials and errors. We 
learn lessons by trials and errors. We 
will not become better by eliminating 
any scope for errors. We shall only 
learn through errors and it is through 
errors only that you will make our 
democracy perfect. Otherwise you 
will just perish. So, let us learn 
through our errors. The more mis
takes we make and learn from them, 
the better would be our democracy.

Look at the history of England in 
the 17th and 18th centuries. When 
Robert Walpole was chosen as Prime 
Minister, he said that he could buy 
anyone with gold except one woman 
who would not accept gold but would 
accept only diamonds.

Now, may I ask the hon. Members 
one question? What damage has been 
done to our democracy by people
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offering themselves as candidates in 
the past Presidential elections?

SHRI T. N. SINGH: You have made 
a point about secrecy of the ballot. I 
am one with you and I have the great
est respect that the secrecy of ballot 
must be maintained.

SHRI T. N. SINGH; I am worried 
about one thing. Suppose 100 persons 
need consideration but that is not 
shall vote for so and so. They declare 
their votes well in advance. Would 
you like some law to be made to pre- 
the subject-matter of this.

SHRI PALKHIVALA: That does 
need consideration but that is not 
the subject-matfer of this.

SHRI T. N. SINGH: The President 
was dragged into the court. It was 
not a very good sight. Would you 
agree that there should be a time-lag 
between the election and the actual 
assumption of office by the President, 
as it is in America for instance, 
within that time the objection if any 
could be disposed of. Will that not be 
better?

SHRI PALKHIVALA: I would com
pletely agree with that.

SHRI T. N. SINGH: I shall now 
came to corrupt practices. The pre
sent law gives the same amount of 
immunity as it gives to Members of 
Parliament. Omitting these provisions 
at this juncture, will it not give the 
impression that we are making them 
legal to indulge in such practices?

SHRI PALKHIVALA: If you re
move bribery and undue influence as 
grounds for challenging an election, 
what is the consequence? Suppose ten 
years or twenty years later, a person 
is elected as President, and it is 
known all over the country that he 
bought votes. Assuming that it hap
pens, the man cannot be touched. Are 
you increasing the prestige of the 
office, or damaging it and bringing it 
to a level where no decent man will 

t ever care for your presidentship? 
There is no halfway house. Either 
you care for standards or you do not

SHRI T. N. SINGH: At the time of 
scrutiny of nomination papers, anybody 
can raise objections as to whether the 
signatures are genuine or not. That 
may well take more than five or six 
days for a returning officer to decide. 
The more signatures the greater the 
complications.

SHRI PALKHIVALA: For the Pre
sident or Vice President the number 
of nominations will always be such 
that it may not create any major 
problem. Assuming more time is nee
ded, you can give four days instead of 
two days; you can take even a week. 
These are small things compared to 
the importance of the democratic pro
cess being allowed to function. One 
has to have a sense of priority: what 
is really more important and what is 
less important.

SHRI T. N. SINGH: In the last case, 
President Giri’s case, there was men
tion of a scurrilous pamphlet, having 
been circulated in the Central Hall of 
Parliament. The judges could not 
arrive at a conclusion because they 
could not spot the man who had done 
it, though the offence was committed, 
ibut it was held that it had not mate
rially affected the elections because 
the person could not be located. 
When propaganda of such a demean
ing nature has been made, should it 
not be the natural assumption that 
it had affected the elections?

SHRI PALKHIVALA: Under the 
existing law it is left to the court to^ 
decide. In the case of President Girl's 
election, court come to the conclu
sion that it did not materially affect 
the result of the election. In such 
cases one would have to leave it to 
the court; there is no other alternative.

SHRI T. N. SINGH: How would you 
arrive at a definite conclusion? What 
are the basic factors which will mate
rially affect the elections results?

SHRI PALKHIVALA: The judge 
with his trained, judicial mind and ex
perience of human affairs would try 
to bring them to bear upon the matter
and give his verdict. If the propa
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ganda could have been identified with 
the incumbent or his agent, the elec
tion would have been void. But if 
it cannot be identified with the candi
date or his agent, then the election 
will not be void unless it is proved 
that it had affected the result of the 
elections and the burden of proof is 
on the petitioner.

SHRI T. N. SINGH: I am impressed 
by your argument that as far as pos
sible the President’s office and his 
election should be kept out of cont- 
ravercies. You have seen that an in
dependent candidate was elected last 
time. Why should we not say that 
one shall not seek office as a party 
candidate?

SHRI PALKHIVALA: I think the 
hon. Member’s suggestion is extermely 
wise and it will be conducive to be 
healthy democratic traditions. A  man 
may have belonged to a party; but 
when he offers himself, he does not 
offer himself as a party candidate but 
as a non-party candidate, just as the 
Speaker does.

SHRI C. K. JAFFER SHARIEF: If 
you consider the election process you 
will agree with me that any candidate 
who wants to contest these elections 
must have substantial support of the 
voters. In which case, he will have 
to spend some reasonable amount for 
the election. In such a case, huw will 
you justify your argument against the 
deposit, against getting the signature 
of 40 members as proposers and secon
ders as also the time factor? Further 
you were taking that our democracy 
has not yet matured. If that is the 
case, if the law makers think that after 
taking the realities of the process of 
election and the ultimate result into 
consideration and this is an attempt 10 
take the country to greater maturity, 
why cannot you reconcile with this?

SHRI PALKHIVALA: The answer 
is simple. You said certain amount 
of money has to be spent. Then why 
do I object to the deposit? It is not 
as if my objection means shutting my

eyes to the reality. It means that 4 
certain standards of decency are to 
be maintained irrespective of the reali
ty. In fact, your standards will never 
go up by providing for a heavy de
posit, by making it compulsory to have 
40 members so that strong party candi
dates alone can stand, or by remov
ing bribery and undue influence as 
ground's for challenge. What you are 
doing is that you are lowering the 
law to the level of political reality 
whereas the law has to be above it.
If the law is above the reality, your 
reality will one day rise to the level 
of the law. I do not want the law 
to be degraded to that level of poli
tical realities.

SHRI KRISHNA BAHADUR 
CHETTRI: There are many political 
Parties in our country. Each party 
has its own policy and the party men 
are guided by party whips. Do you 
think that the party whip actually . 
goes against the concept of v our de
mocracy?

SHRI PALKHIVALA: In the case 
of elections to the office of President 
or Vice-President, I think a party 
whip would undoubtedly go against 
the concept of a free election by a 
secret ballot as provided here. I am 
confining myself only to the subject 
matter of the legislation, namely, Pre
sidential and Tice-Presidential elec-  ̂
tions.

SHRI KRISHNA BAHADUR
CHETTRI: So I presume that you are 
against Party system?

SHRI PALKHIVALA: No. There
are different activities in a nation’s 
political life. For example, passing 
ordinary laws, passing special laws 
like constitutional amendments. There 
are certain occasions where a Party 
whip is necessary and a Party system 
is necessary. What I am saying is 
that when it comes to Presidential or 
Vice-Presidential elections, these elec-V  
tions under the Constitution are to
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be by secret ballot apd it is clear that 
the constitution-makera did not intend 
a party whip to interfere with Presi
dential and Vice^Presidential elections.

SHRI GANESHLAL MALI: Accord
ing to the parent Act, the number of 
proposer and seconder is 2. If it is 
Increased to 40 and at the same time 
keeping in view the principle of se
cret ballot and if the present bill is 
passed and enacted, you say it would 
be unconstitutional and ultra vires. 
If the number 40 is reduced to 10, 
would it then make it unconstitu
tional?

SHRI PALKHIVALA: If the num
ber is reduced to 10 for the President, 
I do not know what would you say 
for the Vice-President. It would be 
quite a debatable point. With regard 
to the figure 40, have no doubt that 
it is unconstitutional. If it is reduced 
to 10, it is doubtful which way the 
decision of the court will go.

MR. CHAIRMAN: I thank you on 
behalf of the Joint Committee. I 
thank you very much for having come. 
We know at what cost you have come 
because every moment of yours is 
very important from all aspects. 
But you have given us some new light. 
You have thrown some new light on 
this Bill. Certainly, the committee 
will take into consideration what you 
have stated and your opinion on this 
Bill.

I thank you once again on behalf 
of the Committee.

SHRI PALKHIVALA: I thank you 
Mt. Chairman and the hon. Members 
for the great courtesy and great pati
ence with which you have heard me. 
For me it is always a privilege to 
appear before a committee of Parlia
ment.
Thank you, Sir,

(The Committee then adjourned)
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Shri H, M. Seervai, Advocate 

General, Government o f Maharashtra, 
Bombay.
(The witness was called in and he 

took his seat)
MR. CHAIRMAN: I welcome you, 

Shri Seervai on behalf of this Com
mittee and I would like your attention 
to be drawn to the Direction Number
58 of the Speaker which says:

“The witness may please note that 
the evidence he gives would be 
treated as public and is liable to 
be published unless he specifically 
desires that all or any part of the 
evidence tendered by him is to be 
treated as confidential. Even 
though he may desire his evidence 
to be treated as confidential, such 
evidence is liable to be made avail
able to the Members of Parlia
ment.”
SHRI H. M. SEERVAI: I thank

you, Mr. Chairman, for drawing 
my attention to this. I have already 
added a rider to the declaration 
which I have sent that I have no ob
jection to anything that I say being 
published. So far as I am concerned, 
you can do so.

MR. CHAIRMAN; The Committee 
would like to hear the views that you 
have in mind. After you finish with 
your submissions the Members would 
like to put their queries to clarify 
certain matters.

SHRI H. M. SEERVAI: Well. Sir,
I have not been much concerned with 
the Election Law except very inciden
tally. I have gone through the Bill and 
so far as I am concerned, the only 
point which strikes me is the one re
lating to the disqualification of the 
persons from the office of the Presi
dent and Vice-President on election. 
One of the grounds of disqualification 
is proposed to be omitted. May I be 
permitted to draw your attention to 
a clause which has been deleted? If 
you will please turn to the annexure 
on page 12, clause 18(1) (a) you will 
find that;

«If the Supreme Court is of opi
nion-*-

(a) that the offence of bribery or 
undue influence at the elec
tion has been committed by 
the returned candidate or by 
any person with the conniv
ance o f the returned candi
d a t e ; . . . .”

As far as 1 can see, the whole concept 
of popular election is that the people 
should apply their minds or express 
their feelings honestly which they 
should do by way of a secret vote. 
Bribery was a common in great coun
tries where it is now held a ground 
for setting aside an election. A  vote 
which is purchased either by cash or 
by an equivalent of cash, for exam
ple, offering a job if somebody votes 
for you, is essentially a ground for 
disqualification. No reasons have been 
stated w h y  disqualification is now 
sought to be removed. It is, however, 
possible to make a guess. That guess 
would be that these allegations can 
be easily made. Also they can be 
made irresponsibly.

So far as the courts are concerned, 
there is a procedure devised to dis
courage frivolous or vexatious peti
tions. If the idea is to deter people 
from making reckless allegations, it 
may be possible to devise some safe
guard such as, for instance, if the 
Supreme Court finds that there was 
no foundation for the allegation and 
it ought not to have been made, a 
substantial penalty by way of costs 
may be imposed. You n a y  also dis
qualify a person from ttanding as a 
candidate at any election for a pub
lic office. Because a thing can be 
abused, it does not follow from that 
that we proclaim to the world that 
we do not otjject to bribery and un
due influence in the election of a Pre
sident or a Vice-President. That is 
the only thing which has struck me. 
May be I have not fully understood 
it. If the hon. Members wish to put 
me any question indicating a differ
ent viewpoint or asking me to con
sider certain other aspects whether 
its deletion is or is not Justified, I  
am prepared to answer that.
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Take for instance a man who may 

be standing without the foggiest idea 
o f ever getting elected. If he does not 
get the vote of the man who is sup
posed to support him what should we 
do in that case? This Bill i& meant to 
discourage frivolous candidature and 
making it reasonably certain that the 
person, whose candidature is put for
ward, hp.s reasonable support. Whether 
he wins or loses, of course, that is a 
different matter. Broadly speaking, I 
approve of the proposal that is put 
forward. But, as I said, I have gone 
through the whole Bill twice. This is 
the only aspect which struck me as 
something basically opposed to our 
whole constitutional set up for a free 
democracy where people are /sup
posed to vote— not for money or for 
gain but to represent their convictions 
or feelings honestly. That is all that I 
have got to say in this behalf.

MR. CHAIRMAN: Thank you, Mr. 
Seervai. Before I ask the other 
Members to put questions, I have to 
put to you one or two queries. You 
have said something about clause 
18(1) (a) that is sought to be deleted. 
The idea seems to be that the Presi
dent’s office is the highest office in 
our country. And challenging him af
ter the election to this office on 
grounds of corruption and malpracti
ces does not stand good in the na
tional and international eye. There
fore, it has been suggested that at 
least the office of such a type should 
not be challenged on that ground.

We have heard you patiently. There 
are some relevacies in what you said. 
You will agree with us that when the 
President is in Office, if a charge is 
levelled against him of bribery and 
corruption, it does not look good any
where. Ig it not?

SHRI H. M. SEERVAI: Well, Sir,
I hold a slightly different view. I 
have expressed it in connection with 
the judiciary in my lectures and I do 
not think that it is a public gain that 
instead of the allegation being in
quired into by the highest court o f 
the country, when throughout the te

nure o f office of President, the ru
mours that he has been corrupt should 
persist. If you do not investigate into 
the charges, there will be the habit 
of snowballing and the people will 
assume all sorts o f things and you 
bar all avenues of enquiry. So, I agree 
with you that the Office of the Presi
dent is the highest office and once he 
has been elected, allegations against 
the President are injurious and so 
they would not be looked into. Still, 
we do not gain in the eye of the world 
by saying that we tell the President 
“nô  matter how corruptly you have 
got elected and once you are elected, 
the dignity of your office should be 
maintained/’ That is the view I hold.

MR. CHAIRMAN: Now I will put 
it to you. Suppose between the time 
the President is elected and the time 
he assumes office, in between, if time 
limit is fixed for such an allegation 
or charge that is to be made, would 
that meet the ends of justice?

SHRI H. M. SEERVAI: I should
strongly accept the suggestion. I 
ought to have made it myself but I 
am sorry it did not occur to me. In 
order that this sort of thing may n o t  
hold on indefinitely you can prescribe 
a reasonably short period of time with
in which such allegations, if at all, are 
to be made and you may also pres
cribe a time within which the matter 
ought to be disposed of. Sometimes 
our experience of legal proceedings 
shows that in matters of this kind the 
party charged may himself ask for 
time; if fifty charges are made and 
you are to refer to 500 documents, it 
also takes a little time. Therefore, as 
far as practicable the matter should 
be disposed of in a reasonable amount 
of time and if the Tribunal is called 
upon to give it top priority, I think 
it would meet the needs of the case.

MR. CHAIRMAN: If a time-lag is
fixed between the election of the can
didate and his induction into that 
office and if the whole thing is decid
ed within that interval, would it be 
all right?
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SHRI H. M. SEERVAI: Suppose
he is elected today and he is sworn 
in fcfter 15 days, you cannot decide 
the whole thing.
„ MR. CHAIRMAN: What would be 
a reasonable time in this. case?

SHRI H. M. SEERVAI: The char
ges should have to be preferred within 
thirty days and when preferred the 
application should be diposed of in 
the next two months, not less than 
three months in all, as far as practic
able. It is a Tough suggestion and if 
your parliamentary experience sug
gests that a shorter period would do 
or a longer time would be needed, 
you should be guided by your ex
perience, because I had very little to 
do with election matters and as a law
yer I appeared only once in Mr, Go- 
khale’s election petition here. I did 
look at the law but the hon. Memb
ers are so completely familiar with 
the processes of election that I would 
leave it to their judgment to pres
cribe a reasonable time,

SHRI TRILOKI SINGH: What do 
you think if instead of undue influ
ence, they are brought under ‘corrupt 
practises’? Will it equally serve the 
purpose of ensuring fair and free 
elections?

SHRI H. M. SEERVAI: Speaking 
for myself, if something is implied 
in a general phrase and the court has 
to decide whether it is implied or not, 
I should like that to be made ex
press. If your idea is that the charge 
of corruption or undue influence 
should be treated a*-corrupt practice, 
I would respectfully agree but it 
ought not to be left to judicial de
termination or decision that corrupt 
practice includes this.

SHRI TRILOKI SINGH: You have
suggested three months’ time for the 
disposal of the election petition 
against pe:nsons who had been elect
ed President. P e r h a p s  our experience
shows that a election petition could 
be disposed of within six months 
but in practice it has not been possi
ble for courts, generally speaking, to

dispose of any election petition withim 
six months. We want- to say that 
once a person is elected as Presi
dent, no such charges should be 
made against him after the assump
tion of office and these should be dis
posed of within 8 months.

SHRI H. M. SEERVAI: The
question put by the hon, Member re- 
lateg to election petitions to various 
legislatures and those petitions can. 
be very large in number and there
fore the prescribed time-limit is diffi
cult to apply. But this special provi
sion for the President or Vice Presi
dent relates to one case in the case of 
the President and one case in the case 
of the Vice-President and I do believe 
that if a court is charged with the 
duty of giving it the highest priority 
the time-limit might be observed. 
Just as in habeas Corpus matters all 
other matters are kept in abeyance 
and that application is taken straight
away. So also by an Act like this 
one can indicate to the determining 
authority, namely, the Supreme Court 
that it should be treated as a mat
ter of the highest priority.

SHRI TRILOKI SINGH: The wit
ness might have seen from the Bill 
that two checks are proposed in view 
of the fact that people file their no
minations when there is not even a 
ghost of a chance and they do not 
get even one vote. Do you think this 
double check is unnecessary and one 
check is enough at the time of the 
nomination and not the other one in 
the matter of election petition?

SHRI H. M. SEERVAI: As far as I 
can see the secong check is necessary 
because one man may be behind the 
scene and ask somebody else to file 
a petition, in which case it is desired 
that a large numer of people must be 
convinced that there 3s a case for 
election petition than otherwise.

SHRI TRILOKI SINGH: May I
take it that in case of nomination the 
existing provision should remain and 
the one relating to filing of election 
petition should be made from strin
gent?
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SHRI H. M. SEERVAI: I under
stood your question to be that a pro* 
vision is now sought to be made for 
a second check and the number of 
people other than the candidate who 
can present the petition is increased. 
If that is a corrupt understanding of 
the amendment, then, speaking for 
myself, I would approve of it and it 
does no injury to anybody and pro
tects a high public dignitary from 
frivolous applications. If the defeated 
•candidate comes in, his right is not 
-disputed but if he chooses not to come 
in, then the right of persons who are 
interested on public grounds, is pre
served provided a sufficient number 
of people come in to vindicate that 
right.

SHRI KRISHNA BAHADUR 
CHETTRI: What is your opinion if
;a tribunal is set up with the Chief 
.Justice of the Supreme Court as 
Chairman to dispose of election peti
tions?

SHRI H. M. SEERVAI: I would 
very strongly discourage such an idea 
because the Chief Justice of India is 
in charge of the whole court. He sets 
the tone of the whole court and nor
mally presides over constitutional 
matters which are matters of great 
importance and to withdraw the 
Chief Justice and make him the 
Chairman of a Tribunal to hear elec
tion petitions is, if I may respectfully 
submit, not right because the head of 
the Judiciary in India should basi
cally be asked to do judicial work and 
election petitions, compared to consti
tutional petitions at the hearing of 
which the Chief Justice almost al
ways presides over, are insignificant.
I would not approve of that idea.
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SHRI T. N. SINGH: Regarding the 
provision relating to undue influence 
and corruption he says that the party 
in power is in a better position to 
exercise this undue influence and bri
bery and, therefore, the omission of 
this provisions from the law will 
mean virtual dictatorship in India 
because the party in power will be 
able to manipulate the elections. Am 
I right in my translation?

MR. CHAIRMAN: Generally.
SHRI H. M. SEERVAI: I would 

not like to subscribe to a general pro
position that the party in power is 
more likely to do it or more likely to 
do it successfully. I have no know
ledge and I would not like to make 
that assumption. But, whoever, cor
rupts— whether the party in power 
or the party not in power—the ob
jection to Corruption, bribery and un
due influence is not to the people 
from whom they come. So, I would 
not like to answer the question on 
the assumption which the hon. Mem
ber may have good reasons for mak
ing for which I have none.
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SHRI T. N. SINGH; He says that 

the offences of corruption, bribery 
and undue influence may be Inter on 
omitted even in the matter of elec
tions to Parliament.

SHRI H. M. SEERVAI: So far as 
I am concerned, it should not be 
omitted because it fa a basic part of 
the election law that any success ob
tained by bribery 0r by undue influ
ence does not represent the democra
tic process and, therefore, a person 
who resorts to it ought to be disquali
fied. I agree wih it.
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SHRI NITI RAJ SINGH CHOW- 
DHARY: His question is whether the 
increase in the number of proposers 
would amount to an infringement of 
the constitutional provisions or would 
it be unjust, improper, so on and so 
forth.

SHRI H. M. SEERVAI: Demo
cracy does not mean that the process 
has to be brought into contempt. The 
proof of it is that all elections are 
subject to forfeiture of a deposit. 
Now that forfeiture of deposit is not 
a sufficient deterrent to a frivolous 
candidate to the highest office. We 
are not in the realm of general elec
tions. I see nothing wrong in it. Of 
course, whether it should be 40 or 
20 is a matter of political judgement.
A  man who practises in the law 
courts is not ideally suited to say 
whether it is too large or too small 
but broadly in principle, I do not see 
any objection. All that is sought to 
be desired is that there must be a 
reasonable support for a man. That 
s u p p o r t  by i t s e l f  will never secure 
his election.

but, which at least, shows that a 
number of persons are really inter
ested in the matter of supporting his 
candidature. That is the principle. 
Now whether it should be 40 or whe
ther it should be 20 or whether it 
should be 25 is a matter of political 
judgement and if the question were 
asked from me, I would say that I 
would leave it to the Legislators who 
are our representatives and whose 
experience enables them to fix that 
number.
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SHRT T. N. SINGH: The hon. Mem- 
her wants to know the distinction 
between the President and a citizen?

SHRI H. M. SEERVAI; If I were 
to answer this question, the distinc
tion between the President and citi
zen is obvious. It is obvious that 
the President has to be a citizen. 
Why should other elections not have 
this provision and why should a Pre
sidential election have this provision? 
The answer is that no elected Mem
ber is ordinarily called upon to fill 
up this high office—I am not talking 
of the Prime Minister or the Chief 
Minister of the State. The President 
represents the country in its totality 
as regards foreign relations. He is 
the head of the Executive and every
thing is done in his name. So, the 
distinction is obvious. A citizen may 
aspire to become President. He may 
be elected as President. But, till he 
is elected, he does not hold that high
est office in the realm. So, that is the 
distinction.

SHRI RAJDEO SINGH: While
prescribing the large number of ele
ctors, say, 20 or 25, to nominate a 
candidate for the Presidential elec
tion, will the secrecy of the ballot 
be violated or not?

SHRI H. M. SEERVAI: No. The
experience has shown that no real 
candidature will suffer by it. It Is a
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matter o f judgement that the princi
ples o f secrecy of the ballot are not 
violated by prescribing this number. 
This may bring the process, if not,, 
into contempt, it may expose if to the 
criticism that the man is supported 
by one person while he does not 
even get one vote. If does not re
dound to the credit of the citizen who 
is nominated for this highest office 
does not even get a vote. Take the 
case of U.S.A. where the Presiden
tial and Vice-Presidential elections 
have taken place. There are rival 
candidates for the Presidentship. In 
the world outside, each candidate 
carries a certain amount of weight. 
It is possible that the man who is 
proposed and seconded by the per
sons may not even get their votes. 
After all these are offices of dignity, 
May be real power lies with the 
Cabinet. But, the cabinet itself is in
terested is seeing that this highest 
office is filled by a man who general
ly commands respect. Nobody will 
command an absolutely universal 
respect. But, once he is elected as 
President, he does, broadly speaking, 
represent the unity of the nation. 1 
would point out a very important 
feature. As the hon. Member are 
aware, this is done by an electoral 
college in which the State legislaters 
in the Lower House are responsible 
for the election of the President and 
so, the States are involved; Parlia
ment is also involved. It is desired 
that this highest office should have 
as much dignity conferred upon it 
because we may not think only in 
terms of internal relations but the 
outside world looks to the head of the 
State and sees as to what the head 
of the State does. The personality 
of a man is not immaterial when we 
are dealing with the foreign relations. 
A  man can be nominated by one 
person and seconded by another. If 
he does not get a single vote, then 
that is not conducive to the respect 
of this high office. As regards the 
safeguard, as I have submitted, I am 
not qualified to answer. But, speaking 
for myself, I would leave it to the 
political judgement of people who 
have had considerable experience in 

elections.

SHRI RAJDEO SINGH: What are 
your suggestions regarding the mini
mum safeguards against bogus and 
non-serious candidates , in getting 
themselves elected?

SHRI H. M. SEERVAI: This Bill 
attempts to provide safeguards. I do 
not see any objection to them. On 
the contrary there is so much to re
commend it. But, I have not enough 
experience in these matters as to sug
gest any other safeguards. Forfeiture 
of the deposit is an obvious safe
guard. Apparently, it is ineffective. 
And therefore, something more than 
this is wanting.

SHRI PILOO MODY: Mr. Seer-
vai, may I draw your attention to 
the statement of objects and rea
sons. This Bill has been brought for
ward and signed by no less a person 
than the one whom you defended in 
a great case. On page 8 (un-number - 
ed page) you will find that the rea
son for bringing forward this bill is 
fourfold although there are five rea
sons advanced.

Firstly, the number of nominations 
that are necessary;

Secondly, the amount of deposit 
that is necessary;

Thirdly, the number of petitioners 
that are necessary to file a petition;

Fourthly, the ground to make bri
bery and undue influence as an accep
table form of getting the president 
elected.

The last reason is advanced merely 
on technical grounds. Earlier on you 
have deposed that in securing the no
mination something should be done to 
see that frivolous and non-serious 
candidates do not file their nomina
tion. As you know, the existing law 
is that a Presidential nomination has 
to be proposed and seconded requir
ing two legislators to propose a parti
cular candidate. May I now ask you 
a general question? What is your 
view on those who nominate a per
son for the presidentship and who,, 
thereafter, do not vote for him?

SHRI H. M. SEERVAI: Mr. Chair
man, Sir, I may be permitted to 
correct one thing which the hon.
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Member said just now. I did not de
fend, Shri Gokhale. I defended, the 
Constitution. That is my view of the 
matter. I was the first to say that 
Golak Nath case was indefensible, 
which view has now been accepted by 
the Supreme Court also. Leaving aside 
that point, I would like to know to 
what the question has been directed

Broadly speaking, in ordinary cir
cumstances, to support a candidate 
and not to vote for him is wrong. 
Whether the facts a particular case 
justify that departure or not would 
require an investigation of the case.

SHRI PILOO MODY: I think the 
witness misunderstood my question. 
Facts as we know then today are that 
several candidates who have stood 
in the past as presidential candidates 
have not secured a single vote. Zero 
votes. We know that they were nomi
nated and seconded. It implies that 
the person who nominated and secon
ded a particular candidate did not 
therafter vote for him.

SHRI H M. SEERVAI: I am oblig
ed to the hon. Member. It is not a 
proper thing to do, unless you take 
the view that since a legal require
ment exists for proposing and secon
ding, those who proposed and secon
ded thought that though they them
selves might not support him the 
person might secure the support of 
others, but I agree with the under
lying assumption of the question that 
it is not a proper thing to do. If 
the hon. Member says that steps 
should be taken to discourage that I 
would w t̂h respect support him.

SHRI PILOO MODY: My second 
question flows out of the first one, 
and that is that the present re- 
quiremant of two had been increased 
to forty. It has been argued before 
us that the Constitution requires that 
such a ballot takes place in secrecy. 
In other words the secrecy of the 
ballot had to be preserved. If one 
were to assume that a legislator 
should be morally obliged to vote 
for the candidate he proposes, having 
such a large number of legislators 
revealing ahead of time that they 
intended to support a particular can

didate—would you think that that 
violates the secrecy of the ballot to 
some extent?

SHRI H. M. SEERVAI: That
would require, I imagine a 
modification of the answer to 
the first question because 
secrecy is not violated by proposing a 
candidate and not voting for him be
cause the process of election contro
versies raised entitles a man to change 
his mind as to whether a person should 
be elected or not, unless you say that 
no public debate and no public con
troversy has the least effect on the 
Legislators. The hon. Member himself 
has answered in part the first question 
he put that in trying to remedy one 
evil we ought not to introduced a 
greater evil. It did not occur to me. A 
man signs the nomination paper, then 
public controversies take place, skele
tons are revealed in the cupboard 
and the person who signed the nomi
nation paper feels that he will not 
vote for him; if he does so it is a nor
mal democratic process.

SHRI PILOO MODY: I do not know 
whether you are aware of it or not 
but it is normally considered prudent 
that a candidate secures at least three 
or four nomination papers so chat in 
case one gets rejected, the other might 
hold good. There is a provision in 
this Bill which says that no legislator 
might put his signature on more than 
one nomination paper. If in pursuit 
of his prudence a particular candidate 
files four nomination papers, he may 
require as many as 160 legislators to 
nominate him for the election. The 
argument advanced before us was 
that it might be at a time when par
liament may not be in session Mem
bers may be in their constituencies, 
widely scattered all over the country. 
Therefore to put such an onerous 
burden on a candidate and that also 
within a short space of seven days— 
even the existing provision of 14 days 
has been reduced to seven days— 
would be an unbearable burden 
which only a very well organised or 
very large party could possibly 
undertake on behalf of a candidate. 
What is your view on that?
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SHRI H. M. SEERVAI: I think we 
ought not to proceed on the footing 
that people are free to do by way of 
caution what can be done by care: one 
nomination correctly inscribed. One 
of the directions in respect of scrutiny 
is that nomination papers are not to 
be rejected on unsubstantial grounds. 
Therefore once it is known that this 
is the number of people required to 
support a candidate by nominating 
him, then there is really no scope for 
encouraging people that precautions 
should be taken that if one is rejected 
the other will be valid. The duty
is laid upon a candidate to see
that one nomination is correctly filled 
in and unless he wants to take the 
labour of going to another 20 or 40 
people, he could not rely on his own 
negligence as a ground for saying 
that a reform is not desirable or it 
puts an intolerable burden because 
it means you do not do your duty well, 
you should do it.

SHRI PILOO MODY: In your
opinion, therefore to collect forty
signatures in seven days would ibe 
sufficient time?

SHRI H. M. SEERVAI: If your poli
tical judgement and the political 
judgement o f your compeers say that 
seven days are not sufficient, raise it 
to 14 days. I do not profess to be 
able to mention the period which is 
a matter of political judgement be
cause I lack that experience.

* SHRI PILOO MODY: It has also 
been suggested to us that the increase 
in deposit from Rs. 500 which it is 
at the moment to Rs. 2,500 will not 
serve the purpose but will unneces
sarily create an additional financial 
burden on those independent citizens 
who may well deserve to be Presi
dents in this country but who do not 
have the backing of large organisations 
behind them, and would prevent them 
from contesting such election. Would 
you agree with that view?

SHRI H. M. SEERVAI: Though not 
a politician, I think it unlikely in the 
last degree that a man deserving to 
be the President and standing for it

without the backing of a large orga
nisation will find reasonable body of 
citizens to sponsor his candidature. Be* 
cause everybody knows that without a 
party organisation the chances of suc
cess are limited, so that I think that 
the objective is unlikely to be realised 
in practice. It may be that in the 
judgement of the hon. Members who 
know much better my answer may 
not be the correct answer but so far 
as I can see, that is the answer, be
cause after all the value o f money has 
gone down and Rs. 2,500 is now what 
Rs. 500 used to be about 10 or 15 
years ago but that again is a matter 
of political judgement. If an indivi
dual eminent enough to stand as a 
candidate and likely to secure votes 
sufficient to make him President can
not get an organisation to give him 
Rs. 2500, I think it is unlikely.

SHRI PILOO MODY: I was talk
ing in terms of the increase made, 
the reason why an increase is neces
sary, in this Bill from Rs. 500 to Rs. 
2,500.

SHRI H. M. SEERVAI: The object 
of the deposit was to make it certain 
that the person bore some financial 
loss, that he was not likely to put 
his candidature unless he did not mind 
losing Rs. 2500. One element to pre
vent frivolous nominations is to re
quire a larger number to propose. 
The other element is that it may be 
one thing to have fling at £s. 500 and 
have publicity all over India: I have 
contested the office of President; it 
may be a slightly different thing to 
have a fling at Rs. 2,500. That seem© 
to be the idea. y i

SHRI PILOO MODY: I go to the 
fourth point. In your earlier expla
nation you thought that if there were 
any allegations agaihst the President, 
he should be cleared of those allega
tions in public interest. Am I correct 
in this? /•

SHRI H. M. SEERVAI: No. If there 
are any allegations against him for 
securing election to the office of the
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President, then those allegations should 
be enquired into. That is what 1 
said.

SHRI PILOO MODY: That is what 
I meant. Shall I take, therefore, 
that you approve o f the existing pro
vision in the law?

SHRI H. M. SEERVAI: I do. But
that is subject to the questions which 
had been put to me by the Chairman 
here—would you not wish to prescribe 
time limit so that it should not be 
open to a party by delay to keep thoee 
allegations hanging over the head of 
the highest executive? Subject to a 
reasonable time which is a matter of 
political judgement, I am entirely in 
favour of an inquiry into the allega
tions of bribery or undue influence 
which went into the securing of the 
office of the President or Vice-Presi
dent.

SHRI T. N. SINGH: You are an 
eminent lawyer. Having listened to 
various questions here, two constitu
tional and legal points to arise in my 
mind. Under Art 58 of the Constitu
tion, no person shall be eligible for 
election as President unless he is a 
citizen of India. That is the right 
of every citizen of India, to seek elec
tion and it is considered as a very 
valuable and fundamental right of 
every Indian citizen. Now, it has been 
suggested to us that anything which 
restricts or makes it difficult or in
creases the difficulties in his way to 
get himself nominated for this post 
is ultra-vires the Constitution. Say
ing that you shall have 40 nomination 
proposers and seconders and if he has 
to file three in order to take care, he 
has to run all over India to get these 
nominations. Sô  an independent 
citizen who may not have the support 
of a political party, will be deprived 
of a very valuable right given by the 
Constitution itself. Am I right?

SHRI H. M. SEERVAI: I only wan
ted to check up the Article under 
which the Representation of the Peo
ples Act provides for the election of 
the President. k,

First of all, Art 58 confers n<r
rights, it only says that unless a per
son is a citizen of India, he is not
eligible for election as President. 
Take it this way. Great men devoted 
to India have come here but who have 
not acquired Indian nationality—take 
C F Andrews. But, however great 
his eminence, however deep his love 
for India, he cannot be a President. 
This disqualification is clear from the 
next provision, namely, he should 
have completed 35 years. So, it means 
that in order that a person can stand 
as a candidate lor the presidential 
office, he must fulfil these conditions 
precedent. But election is governed 
by Part XV  of the Constitution—Art 
324. The rights conferred or the* 
rights conferred by a statute namely' 
the Representation of the People’s Act 
can be enjoyed only subject to tht 
limitation of that right and no ques
tion of reasonableness ordinarily arises- 
unless a condition so absurd is put 
that nobody can become the President 
of India. That may raise rather a- 
moot point but the Supreme Court has 
held that the rights of election are* 
not common law rights, they are sta
tutory rights, subject to statutory 
control and the example—given is that 
a day or two days before—I forget what 
it is exactly—no candidate can address 
a public meeting and that was chal
lenged on the ground that it interferes 
with the freedom of speech. Mr, 
Justice Bose, speaking for a unani
mous court, said that the rights are 
statutory, if you want to be a legis
lator, you must conform to the re
quirement, if you prefer freedom 0f 
speech to the position of a legislator,, 
go ahead and make your speech, don’t 
stand as a candidate for election. 
The article referring to qualifications 
puts limitations on the person stand
ing for the office. They do not con
fer a right. A right i8 conferred by 
the reqiurements of the Representa
tion of Peoples Act. Subject to the 
procedure prescribed and bearing in 
mind that we are a great democracy, 
by and large, the Representation o f  
the Peoples Act has adopted a pro
cedure which is recognised as demo
cratic. So I do not think that there
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iis any substance in the argument of 
ultra-vires because first the particular 

.Article does not confer a right. S e 
condly, the right being a statutory 
right, a statute can regulate it. What 
would happen in an absurd case of 
an absurd provision—now in the 
language of the various courts—can 

'.be dealt with when such an absurd 
situation arises.

SHRI T. N. SINGH: You seem to 
believe or suggest that a reasonable 
restriction on the right of a citizen 
is permissible under the Constitution 
itself. I can see that point. The 
restrictions on his rights have not only 
to be reasonable but also to be fair. 
Here is a man, very great man in his- 
own line, may be, he is at least one 
among the intellectuals of the country. 
He has not got any party machine be
hind him and he does not even have 
a man to go round the whole country. 

.I want to know whether it is a reason
able restricHon if you Insist on him 
that he should be nominated by 20 
Members of Parliament and 20 Mem
bers of the State Legislatures— 40 in 
all—if he wants to contest the elec
tion to this high office?

SHRI H. M. SEERVAI: First of all, 
what the hon. Member had said just 
now is to be judged on the basis of 
a test of reasonableness. The test of 
reasonableness comes under certain 
Articles under the Fundamental Rights 
Chapter. The right to be elected as 
a Member of the Legislature is not 
one of them, The Constitution of 
course gives the right by providing 
Parliament to regulate it by the Elec
tions Law. The whole process or 
underlying assumption of our Consti
tution is that in a democratic govern
ment election laws will not be rigged. 
If that assumption fails, well, one of 
the postulates has failed. It does not 
require reasonableness. But, speak
ing for myself, I see nothing unreason
able and nothing unfair because this 
fear of a person running about various 
places and getting people's support 
pre-supposes that everybody does 
things at the last moment. Surely, a 
.person makes up his mind to be the

President of India very much earlier * 
than the actual date of nomination so 
that he may take the precaution to 
see that his nomination paper is filled 
by approaching those people in ad
vance and asking them whether they 
would nominate him or not. I see 
no practical difficulty in this at all.

SHRI T. N. SINGH: You seem to 
suggest that he will have enough .time 
to approach people in advance. That 
is exactly what the new provision 
seeks to provide. The period has been 
reduced to 7 from 14 days. Is this 
time-limit sufficient?

SHRI H. M. SEERVAI: On the
question of time, as I told you earlier, 
if the hon. Members, in their political 
judgment, feel that seven days is an 
unreasonable period, then the Assemb
ly, by a majority, can modify it. I 
have nothing to say against it. But, 
if one body considers it reasonable 
after their experience and another 
group of persons considers it unrea
sonable, then comes the trouble. I 
have very little knowledge of the 
actual working of this. One is right 
and the other is wrong. That is all 
I can say. I agree however that if 
it is felt that this period is unreason
able and if it has been brought out 
by way of an amendment or a debate, 
then the Government may come for
ward arid say that ‘we shall revert 
back to 14 days/. I am not farpiliar 
with this as it is not of vital impro- 
tance to me. It is after all a matter 
of few days here and. there. If there 
is a strong feeling in the House that 
seven days are unfair and unreason
able, then a suggestion may be thrown 
in the Lok Sabha in this regard which 
may very well be accepted by them.

SHRI T. N. SINGH: As a consti
tutional lawyer we want you to help 
us to arrive at a conclusion whether 
the provision made here is reason
able or not.

SHRI H. M. SEERVAI: I would like 
to point out that this is not a matter 
of law but this is â  matter of practi
cal experience. How often is this 
contingency likely to arise? All of
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us feel that the objection is merely 
theoretical. It will be rejected if it 
is felt that there is no force in it. If 
there is force in it, it may very well 
be accepted.

SHRI T. N. SINGH: Let me ask you 
another question. It has been sugges
ted to us that secrecy of the ISfellot is 
one of the inviolable rights o f an alien 
citizen after the birth of democracy 
in this country. And any infringe
ment of that sacred right will be un
desirable. Let us asgtfme that three 
nomination frttpers are failed duly sup
ported by 160. Considering the total 
ntimber of votes, will this be a desir
able thing to have this provision in 
this particular form?

SHRI H. M. SEERVAI: I have seen 
the Bill. May I answer your ques
tion? F irst# filling of three nomi
nation papers is a luxury. This need 
not be encouraged. Secondly the idea 
of who has voted for whom is meant 
to identify the person who has voted. 
The same difficulty would arise and, 
I think, is arising where two persons 
propose a name but the man gets no 
vote. So it is quite clear—it is known 
also—that they have not vot^d for 
him. So, the secrecy of the ballot only 
means this that as far as possible 
nobody should know who has voted 
for whom. But, if one creates a situa
tion where two persons support him 
and, assuming that you do not want 
forty but only two, if he does not 
even get a single vote, then the se
crecy of the ballot will be violated. 
The secrecy of the ballot is meant to 
show that the person should not be 
affrdid that he has not voted for a 
man and so he will be penalised. Sup
pose forty persons support a man but 
the man gets only 20. Nobody will 
know who those twenty are.

SHRI T. N. SINGH: In other words 
you have rightly observed that the 
fact of nomination is no guarantee 
that the vote has actually been cast 
in his favour.

SHRI H. M. SEERVAI: You are
correct.

SHRI T. N. SINGH: That being so, 
the anxiety of the framers of the 
amending Bill is to prevent the per
verse nomination.

SltRI H. If. SEERVAI: The idea is 
so giifn&ie

SHRI T. N. SINGH: He should be 
free to vote.

SHRI H. M. SEERVAI: There are 
many things which are good in theory 
but they do not work in  practice. It
a,ll depends upon the kindness of a 
person. tie may be a friend’s friend. 
$$if(t harm is there? I personally 
think that number forty is likely to 
be a safeguard. Tliere can be no 
foolproof safeguard. You try to do 
the best that you can under the cir
cumstances.

SHRI T. N. SINGH: Now one of the 
motives for bringing forward this 
amending law is this. In the past 
there have been frivolous nomination 
papers having been filed. We have 
gone through the twenty-five years of 
democratic life. These are likely to 
be frivolous in the mater of election 
of the President. Therefore, to pre
vent such frivolous nomination^, let 
us have these &strictlons, nfemely, to 
have more proposers and more secon
ders fb’r a ndmifiation. Let us have 
only thofse who have the resources to 
seek an eletcion. If such a restriction 
is put, it Will prevent filing of such 
frivolous nomination papers. Will 
they not prevent the freedom of the 
individual citizen or an individual 
member of Parliament to function 
freely and Will he have ample time 
at his disposal?

SHRI H. M. SEERVAI: As fart* as I 
can see we are envisaging a case of 
a man of high capacity wishing serious
ly to devote his time and energies to 
the highest executive office. I find it 
difficult to belieW that if the mail oc
cupied that positiob—unless you say 
things go on party lines in which ease 
none of the questidns put to me really 
arise—% a man o f that position would 
not be able to secure from Members 
of an elected Parliament the support 
of persons who are also interested in
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public welfare that that person’s can
didature deserves to be considered. If 
you say this prevents a person from 
being elected, it would be an odd 
thing; a man who cannot get the no
mination from forty persons has ra
tionally speaking no chance of being 
elected at all. It may be 40 or 30. I 
am not wedded to figures; that is a 
matter of political judgment. Where- 
ever you draw the line, there will be 
some below it and some above it. If 
30, why not 25, or why not 35? An 
arbitrary line has been drawn at a 
number sufficient to indicate that res
ponsible people feel that the candi
dature of this person for the highest 
office or the second highest office ought 
to be proposed in this way.

SHRI T. N. SINGH: Under the exist
ing law, it is possible for any Mem
ber of Parliament or voter to file a 
petition against the presidential elec
tion. Now it is made more difficult; 
so many persons must file a petition. 
Every voter is supposed to be a res
ponsible person, being an elected re
presentative of the people. Secondly 
he will have to spend money for an 
election petition. Therefore, it need 
not be restrictive at all.

SHRI H. M. SEERVAI: I cannot say 
I am extremely qualified to answer 
that but I see no warrant for the as
sumption that the money which that 
voter will spend will be his. Experie
nce shows that they have put up peo
ple, they have briefed eminent coun
sel in somebody's name. So, the 
theory that a voter will necessarily 
spend his own money does not seem 
to be quite borne out by experience of 
election petitions.

SHRI T. N. SINGH: If that be so, 
how does the provision regarding the 
increase of deposit money going to 
ensure it?

SHRI H. M. SEERVAI: It does not 
but it reduces the chance of it because 
five men may be willing to contribute 
Rs. 100 each and make up Rs. 500 but 
they may not be willing to contribute 
Ha. 500 and make up Rs. 2500.

SHRI T. N. SINGH: I was saying 
that in these days of inflation Rs. 2500 
is not such a great amount.

SHRI H. M. SEERVAI: If you think 
Rs. 2500 is not sufficient, suggest Rs.
5,000. That can be one of the sugges
tions. That is a matter of political 
judgment on which I pronounce no 
view because if you in your experience 
feel that this is not sufficient, you can 
make it higher.

SHRI T. N. SINGH: The election 
commission is not that kind of in
dependent body as the judiciary. As 
an organisation it is subordinate to 
the Government in power. The whole 
programme of elections could be 
known to the Government earlier than 
to any other individual and this puts 
the non-governmental people at a 
disadvantage. They may know it, say, 
a month after it had been known to 
the Government. Would you in that 
case suggest that this task be left to 
some body other than the election 
commission or in case it is left to the 
election commission, extend the time
limit to a reasonable length of time.

SHRI H. M. SEERVAI: The Elec
tion Commissioner has been given 
the status of a High Court or Sup
reme Court judge. He is irremovable 
His salary is charged to the Consoli
dated Fund of India. In order to se
cure his independence he is disquali
fied from holding office after his term 
is over. If you say that making pro
visions for a distinguished Indian, 
confierring upon him the status of 
a Judge and making him irremovable 
except by a process anologous to im
peachment— all these cannot get a 
man honest enough to do his duty, I 
have nothing to say, because if we 
can trust nobody, no matter what 
authority you put, you may not be 
able to run an election properly. The 
Constitution has done the utmost to 
make the Election Commissioner 
master of himself, subordinate to no
body, bound to obey nobody’s orders. 
If he still fails to do his duty, I do 
not s®® what safeguards you can de
vise. What is more, a retired Judge 
can practice; an election commissioner
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A cannot hold public office. We must
* assume that the man taking the oath

which the Election Commissioner does 
will discharge his duty. If he wants 
to assert his independence, the Con
stitution has clothed him with the 
highest impunity. If notwithstanding 
that we do not get one Indian to do 
that job, I can only say that nothing 
will save us.

SHKI T. N. SINGH: There are
j, two provisions existing which treat

bribery and corruption and undue in
fluence, corrupt practice as offences. 
These offences are being omitted un* 
der the present amending law. You 
say that bribery and corruption must 
be brought in. Am I right in under
standing that you would also object 
to undue influence being exercised 
in the matter of elections?

SHBI H. M. SEERVAI; Unques
tionably. The view I take is this

* that wherever there is a patent 
wrong being done, no matter how 
high is the person guilty of that 
wrong-doing, the wrong must be set 
right and the public interest demands 
it and public interest does not de
mand that an indefinite delay should 
take place and, therefore, I, with res
pect, submit that that deletion is 
wrong. It will create a most unfor
tunate impression the world over 
that in India securing office by bri
bery, corruption and by undue in
fluence is looked upon as something 
which can be done because no notice 
will be taken of it.

SHRI T. N. SINGH: Scurrilous 
propaganda and dirty propaganda 
was done during the last presidential 
elections but it was not possible to 
locate who did it or was there any 
connivance. Therefore, it was not 
considered a valid ground for inter
fering in the election by the Sup
reme Court. But it is an unseemly 
sight in the matter of election of 
President. Such a scurrilous propa
ganda gets a free run. Would you 
like that at least so far as Members 
themselves are concerned that if the 
Members of the House circulate scur
rilous propaganda, that should be an

- r *

offence and at least the Member him
self should be liable to prosecution.

SHRI H. M. SEERVAI: You must 
strike a balance between doing ad
vantage to the public by preventing 
wrong doing and the disadvantage of 
doing it frivolously. It is here you 
have to strike a balance. How will 
you define what is reckless and what 
is not. Great public scandals have 
come to light by people having the 
courage. As it happened in the Pro- 
fumo case, Mr. Profumo lied blat
antly to the Parliament— a member 
made the allegation, and the truth 
was disclosed. So, you must not make 
it too difficult for wrong-doing to be 
brought out. If you say a person 
making allegation and if you pro
vide a sort of disqualification for fri
volous complaints and if you give the 
Tribunal the discretion, I think it can 
be done. But I think it is very diffi
cult to define the conditions under 
which these allegations can be made. 
But I do say this that exposure of 
commends to the Members and if it 
is put to the lawyer, he will be able 
to tell you if it is right or wrong. 
But I do say this that exposure of 
wrong-doing is difficult and it should 
not be made difficult unduly.

SHRI S. B. GIRI; Now, for Pre
sident, ten electors are there. In the 
proposed amending Bill 40 electors 
are prescribed. You think it is justi
fied to increase the number?

SHRI H. M. SEERVAI: I have
answered that question, if I may res
pectfully say, more than once. I 6ay 
that a sufficient number of people 
ought to be there. Whether it should 
be 40 or 30 requires the knowledge 
of experience which I do not possess. 
When we recollect that the member
ship of the legislature is pretty large, 
prima facie, 40 does not appear to be 
large but if the experience of the 
hon. Members seems to suggest that 
it should be a lower number, then 
when it comes to a discussion, it Is 
a matter of purely political experience 
and judgment and I can pronounce 
no opinion on it.
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SHRI C. K . JAFFER SHARIEF: I 
would like to know from the hon. 
witness one thing. You have more 
often said that ii in the poetical 
judgment if the Members of Parlia
ment and the State Legislatures feel 
proper, you have no objection to 
certain provisions being brought in 
this amending Bill with regard to 
number of supporters and the time 
factor. If I tell you that the per
sons who have brought these amend
ments, have taken the reality and 
the practicability into consideration 
in proposing these amendments, 1 
hope you have no objection and you 
will agree with it.

SHRI H. M. SEERVAI: I unhesita
tingly agree. After all, the whole 
theory of our Constitution proceeds on 
the footing that in free election peo
ple represent the broad view of the 
community. The States are associated 
in the presidential elections. Par
liament is associated with the Elec
tions. The tate Assemblies are 
elected on universal adult suffrage. 
The Parliament is elected by univer
sal adult suffrage. If they have 
taken into account the practical 
realities, I will support it. The 
only thing is that the last ques
tion put by the hon. Member is that 
there seems to be some difference of 
opinion. It was for those who are 
competent to talk politics. I am not 
competent. If the realities have been 
taken into account, I have nothing to 
Bay against it. I said, prima fade, 
the numbers put in seem to be all 
right, but it is all subject to political 
judgment.

SHRI C. K . JAFFER SHARIEF: 
With regard to undue influence and 
bribery and corrupt practice, I would 
suggest that only the candidate who 
has lost the election or an aggrieved 
party or a contender who contested 
and lost the election should challenge 
the election. Do you support the 
idea that anybody hite the light to 
challenge the election and make as
persions on the man who was elected?

SHRl H. M. SEERVAI: Both the 
candidate and the public are interested 
in the public elections being ho
nestly conducted. Therrfore, assum
ing that somebody brought over the 
candidate but there are independent 
members who feel that there is suffi
cient ground for saying that there is 
bribery or corruption or undue influ
ence. they should have the right. Be
cause, after all, the highest execu
tive office and the officer holding it 
must broadly command the respect 
and loyalty of the whole of India. 
Therefore, to let rumours circulate 
everybody believing that the Presi
dent is corrupt, giving the President 
no chance of saying that he is not, is 
not in the interest of the electoral pro
cess or of the constitutional struc
ture and I think if ttie rival candi
date being satisfied that there was 
corruption do^3 not move for reasons 
best known to himself, a certain num
ber of persons should have the right 
to challenge it, but you can make a 
provision as you have made in the 
CPC or Cr PC, penalising frivolous 
allegations but we cannot rule out 
frivolous allegations. Bribery and 
corruption fe a great injury to the 
public. On that point I am quite clear 
in my mind.

SHRI C. K . JAFFER SHARIEF:
I would like to put it this way. Du
ring the course of your reply to the 
various questions o f the hon. Memb
ers you were telling that being the 
head of the State and he has to deal 
with foreign relations and he is the 
Commander of the Armed Forces and 
so on and so forth, taking all these 
into consideration, allowing any sort 
of people to challenge and cast as
persions on such a personality would 
involve the prestige of the nation.

SHRI H. M. SEERVAI: Yes. Sir.

SHRI KRISHNA BAHADUR CHET- 
Tfifr: Dp you suggest any alternative 
—any time-limit—so that such kinds 
of allegations are not made against 
such big personalities and they are not 
drawn into the court?
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SHRI H. M. SEERVAI; As I men

tioned; in one or' two casee, the per
sons concerned were disqualified from 
being elected to any Legislatute. You 
may give the power to court to im
pose a heavy penalty. If the court is 
o f opinion that the allegations are false 
and ought not to have been made, they 
should impose a heavy penalty. Noth
ing beyond tjb^i. I was respectfully 
asking- the hon, Membfurs whetier 
they have any alternatives to suggest?

SHRI KRISHNA BAHADUR CHET
TRI: f  am not a legal i^an to suggest 
any atlernatiye.

SHRI Hj M. SSSRVAJ: That is not 
a matter of law in that sense. We have 
to balance these things. The world 
should i)ot have a bad opinion that 
the President has assumed this office 
by corrupt means. W<e have to be on 
guard against every foreign embassy 
in this country who thinks that every
body here is interested in covering it 
up. So, a balance has to be struck 
somewhere. There may. he a provision 
in the election law against frivolous 
complaints. The basic provision is to 
penalise the person. The cost in an 
election petition can be very substan
tial. If you feel that such a person 
should be disqualified from standing 
for election in any Legislature for a 
stated period of time, it is a matter 
again based on one’s actual experi
ence. I have not got much experience 
to speak on that. You must discourage 
people from filing false complaints. At 
the same time, you must not also dis
courage the people from making ge
nuine complaints.

SHRI PILOO MODY: There is one 
general question that I have to ask 
from the witness. From the evidence 
you gave 90 far, one would believe 
that you are generally in favour of 
introducing some provisions which 
will take care of frivolous nomina
tions. What they should be are to be 
left to the political judgment of the 
legislators. It is they who know about 
the facts of how the elections are 
held. Anyway, some of us, at any 
rate, have been feeling that the provi

sions of this Bill are somewhat exces
sive w  erring oa the M e  ot trying to 
eliminate fHvolous nominations. There
fore, I would like to ask one ques
tion, Do you think that in the past 
frivolous nominations to the office of 
President have, in any way, weakened 
the fabric of Indian democracy?

SHRI H. M. SEERVAI: No But it 
does, look a little ridoulous when a 
man says that his qualification is that 
ha has undergone a vasectomy, opera
tion.

SHRI PILOO MODY: I do not think 
that foe President is called upon to 
give his qualification.

SHftI H> M< SEERVAI; It was given 
in a published statement*

MR. CHAIRMAN: Now, the hon. 
Minister would like to ask one ques
tion.

SHRI NITI RAJ SINGH CHAU- 
DHARY: In the Representation of the 
People Act, it has been provided that
the election of the returned candidate 
can be set aside if the returned candi
date or the election agent or any other 

/ person has indulged in corrupt para'c- 
tices, that is bribery, corruption or 
undue influence. Then, there is a* 
further provision that “ the result of 
election, in so far as it concerns the 
returned candidate, has been mate
rially affected by any corrupt practice 
committed in the interests of the re
turned candidate by any one other 
than the election agent etc., etc., . . 
Agent is defined as one which includ
es election agent, poling agent or any 
other person acting as an agent in 
connection with the election with the 
consent of the candidate. But, in the 
Presidential Election, the law as it 
stands to-day and to which you also 
made a reference, this is what clause 
18(1) (b) says. Please see page 12.

“ 18(1) (b) that the result of the 
election has been materially affect- 
ted—

(i) by reason that the offence of 
bribery or undue influence at the 
election has been committed by 
any person who is neither the
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returned candidate nor a person 
acting with his connivance..”

That is, even when there is a 
nexus between the returned candidate 
and the person indulging in corrupt 
practice, the President elect is answer
able.

SHRI H. M. SEERVAI: Yes. I sup
pose there is such a provision that has 
been put in because a person may not 
connive at it but still tries to get any
thing done. So, if it has brought home 
that somebody has bought votes for 
the President by bribery and corrup
tion  then you won’t blame the Presi
dent. But, you still say that he cannot 
retain those votes. If they have mate
rially affected the results, then he 
would have to go out. That seems to 
be the idea behind this. The main 
question is this. He may be complete
ly blameless. Of course you will say 
that the honour of the President is 
untouched. Still, the unfortunate fact 
remains that the voters were bribed.

SHRI NOT RAJ SINGH CHAU- 
DHARY: Certain questions were put 
with regard to the Constitutional as
pect of Section 58. No other provisions 
were referred to. Incidentally, I feel 
that all o f them were referring to Art. 
71(3) namely,

‘‘Subject to the provisions of this
Constitution, Parliament may by

law regulate any matter relating to 
or connected with the election of a 
President or Vice-President.”

So, with this provision, cannot 
Parliament legislate that a Presiden
tial nomination, instead of being signed 
by two persons it may be signed 
by more than two?

SHRI H. M. SEERVAI: There is 
not the slightest doubt about Parlia
ment's power. Under Article 71(3), tha 
matter has to be left by regulation 
by law by Parliament. I look at the 
other aspect. This is a statutory right 
to be defined by law. If the law makes 
the election impossible, what would 
happen in such an event? It has not 
so far arisen.

MR. CHAIRMAN: Mr. Seervai, on 
behalf of the Committee, I thank you 
very much. I am quite sure that the 
members would have been enlightened 
after hearing you. I thank you once 
more for your having taken the trouble 
of coming here and giving us your 
valuable suggestions.

SHRI H. M. SEERVAI: I am grate
ful for the kind words, I only wish 
that I have more knowledge about the 
elections. Then I would have been 
able to render much greater help to 
you.

(The Committee their adjourned).
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Shri S. M. Skirt, Ex-Chief Justice 
of India.
(The witness was called in and he 
took his seat)

MR. CB^IBM ^N ; B$fpfe we 
start the proceedings, I would lilie 
to draw your attention to ‘ the 
direction—has it been shown to 
you?—which says that the evidence 
you give would be treated as public 
and is liable to be published, unless 
you specifically desire that all or any 
part of the evidence tendered by you 
is to be treated as confidential. Even 
though you might desire your evidence 
to be treated as confidential, such 
evidence is liable to be made available 
to the Members of Parliament.

SHRI S. M. S IR K I: I have seen it.
MR. CHAIRMAN : You must have 

got the bill. We would first like to 
know your comments.

SHRI S. M. S IK R I: The only thing 
which seems objectionable to me, is 
the proposal to omit, in the Statement 
of Objects and Reasons, the grounds 
relating to bribery and undue 
influence, for elections to the offices 
of the President and the Vice
President. I think this could be rather 
dangerous, because I do not think that 
it should be said of a President that 
he had been elected, because he 
resorted to that practice. If there is 
an allegation and it could not be 
proved in the court, it would be bad 
for India. It is the same thing in 
regard to undue influence. Perhaps 
the definition may be made stricter. 
There is a difference of opinion among 
the judges, as regards the meaning 
of that word. These two should stay. 
The other objects are all right; and 
this may possibly be objected to 
under Article 14 of the Constitution. 
If you do not have this clause here, 
when for every other election, this 
clause exists, it may be asked, “Why 
not for Presidents and Vice-Presi- 
donts?” But for these remarks, I 
agree with the Bill.

MR. CHAIRMAN : The idea of not 
having the charges of corruption to 
be preferred, seems to stem from the 
*«*ct that the highest office in the land

should be kept out from them. Thai 
is the main purpose of the Bill. But 
since you do not like it and you 
would like that it should be there, 
I would put it to you that if a" 
President is elected and a charge is 
preferred against the President, it 
looks awkward, not only nationally, 
but also internationally. Do you think 
tjiqt we might have a compromise 
formula and say that between the 
day on which the result of the election 
i$ declared and the date of swearing 
in of the President, the time-lag 
should be such that within that period, 
any of such charges, viz. of bribery 
or corruption, may be disposed of, i.e. 
before he takes oath, so that there 
is no question of charges later on?

SHRI S. M. SIK RI; The only 
difficulty will be about the delay if 
there is a serious contest over some 
questions o f fact. We have the 
example of President Giri’s case before 
us. The evidence alone takes months.

MR. CHAIRMAN ; We would put 
it to you, as the ex-Chief Justice of 
India, what time-gap, do you think, 
would be advisable between the date 
of election and date of taking office?

SHRI S. M. SIK RI: Six months,
Sir.

MR. CHAIRMAN : Can it not be
reduced, in view of the high office 
that is involved?

SHRI S. M. SIKRI: It depends
upon the quantum of evidence. The 
party may have a lot of evidence. 
The court may not be able to shut 
it out, saying “We have got only two 
or three months* time.” Perhaps you 
might have an election tribunal 
deciding the case in stead of the 
Supreme Court straightway, i.e. 
without going to the court. The court 
gives a lot of publicity. I do not know 
the procedure in the United States. 
I was enquiring the other day. It does 
not go to the court there. The Senate 
or the Congress has some body. They 
dispose of it.

MR. CHAIRM AN: Within the
prescribed time-limit?



SHRI S. M. SIK R I: J do not know 
whether there is any tim e-lim it

MR. CHAIRMAN: The idea is that 
after becoming President there is no 
charge against him.

SHRI S. M. SIKRI: It is true. I 
think the maximum can be six 
months. Sometimes, it may be only 
a question of law. In the case of the 
Vice-President’s case, it was only 
questions of law; and then it may be 
disposed of within a month or two. 
Only in cases where there is evidence, 
there is delay.

SHRI PILOO MODY: The object of 
retaining these two provisions in this 
Bill is to make sure that the Presi
dent (a) does not have certain in
sinuations cast on him after he has 
taken the Presidency and (b) does 
not get away with the charge of bri
bery, corruption and undue influence.

The above is the reason for restat
ing the provisions in the Bill. If, 
however, the charge levelled against 
him is that of bribery or undue in
fluence, then, of course, it does not 
become merely a point of law—ra
ther a matter of law—but a matter 
of producing evidence and getting 
answers etc. It has been our experi
ence that in the Indian courts, it 
takes a very very long time to decide 
a case. Do you think, that in a case 
like this, it can be disposed of in six 
months' time? I take it that you 
have been trying to make the period 
as short as you can possibly do. There
fore, I feel that adding a gap of any
thing like six months between the 
election and taking oath would be an 
impracticable proposition. That fe so 
far as I understand it. Is there any 
other method that you can suggest 
by which the President can be charg
ed for any misdemeanour for which 
he has been responsible and, at the 
same time, he is not being dragged 
into the court on such charges?

single judge. It will be much quicker 
too if one trial judge takes the evi
dence.

SHRI PILOO MODY: Would it not 
jeopardise the independence of the 
judiciary?

SHRI S. M. SIKRI; I do not mind 
if we have to do the unpleasant work. 
At least I did not mind doing any 
kind of work personally as long as 
it was my d u t y  under the Constitu
tion.

VMWft smr* ; # *§ 3T5RT 
| ft* « p r  ftsft 35% q*

P m  snrr fiTT
I STTT SWT T P T f>  I

SHRI S. M. SIKRI: I think, if I 
have understood him rightly, I have 
answered that.

SHRI NOT RAJ SINGH CHAU- 
DHARY: I think you have already 
answered that.

p r  «rr
f  W TT % « F f T , £  V f  $  I

j %
mn  % *(Ai ^  ^ i

f  tffcT S T S  3TT'T<TT ^ T f!T T  J  I 'T f t f t  

3T?T ^  I  fa  7?% shift?? %
WUPT jfl’Ttur ^

%f»M
#5ITT V T  4 0  f

tfrror <nrr’TTftnrm'j
it t  8r ^ T r

TO f ?! t  ft? ft*ft % fait
f t  w%nr

Sr 40 m h r #  w h : 40 %
R̂TBRT «FTT ?

SHRI S M. SIKRI: The only way SHRl s . M. SIKRI; The point is
of doing that fs  that the evidence fe that the people do not get even seven
not heard by five judges but by a days.
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«ft STTflsft I f  : aft fsrw

5 ?fV *r$t fw r | f t  7 fo r  $
4o Jftftarcr srtr 4o ir 'tf
jrnftt5!̂  <frfar?r $f i
SHRI S. M. SIKRI: If a candidate 

knows that he has a case, naturally, 
\te should get the time.

«ft W lToft urn* < n w  : I-&Z if
vft *r$t forr t r t  1 1  5*r ^  t t  f i r m  

#  f t  ?r 7 ?#  3?r
w?t arnmrt ?t»ft i Tirf tistt

Jr srRvixt <t?% % f  i 
$ ^ft?r 3ft qraff q m  # ?ift 

?t«rt ark « rt rfk % 3ft 
% t t  5p> t t  am q?kt ?> *ratft | i 
3ft ^rrr grcfapT sr'fri? £, # s fy ^ ie  | 
tfk  ftfft «nff *r 11 f t #  sfhrfy- 
û-'T *t ?ft ;frfrft%&R ft

tmnrxr fft»rf tfk  t t  7 for *r 
f=r% ?fr»ff ?r ^  srfe*
r̂̂ rr jt%<it 1

SHRI S. M. SIKRI: I think the 
objection should be that a person 
cannot have 40 persons to propose 
and second him. When he will have 
no real chance whatsoever of becom
ing President, then why have so 
many candidates for the nomination 
of his name?

sft SWTltft sw?* vnw :
#% «R% «PrJTT«T %4T
f t  ffrf ?rft 5fR?fT «rr f t  r>r ? f w i  
$t% lr ?rr% # 40 *»?» «rl srer *w»r i
W #  art# *riT^ ^  «ft §rftjT 
*rg<r trr̂ f, aft f t  r a f  i n ?  
«ft, % qrfaf*nr5T *fr ^rr *t
fa ir forr i jztm  *  % wrcr % 
sw  ^ar f t  ^  % ft  40 jftrtarcr 
tfk  40 w  | ?

SHRI S. M. SIKRI: I understand 
your point. I am sure that Shri Giri

would have secured forty votes for 
his nomination from the proposers 
and seconders

«*t WTrtft smT* U W  : ?rr?T
& ^  t  f t  *nrc *rft€ srrsifr

*rt %3T3r *R r̂ ?fr sw 
% «ft 33% ?t tfWf *?t wn»m><rr 
I  i JTf ttft *raij* 3rf^ r % f?r% 
a^t st?t n̂ r |  i *nrc fttft *n^ft vt

| f  t, ?ft ?T5 »T5Rft ^t ?rrft?r
 ̂ W tft urcfWt >̂T 

^ jR r  % fMt J j f t w  | i

SHRI S. M. SIKRI: But the Act 
allows each candidate to challenge 
that. And I think the candidate 
knows his case.

«rt 3PT*f€t JW* : J1TH
sftfair f t  <Tjp sfter |  *fk ^  3TRcrr |  
f t  I , ft?r % ^rr>r ^
*!?■*? f l  ?ft w? ?#f?PT f%?3r

% ITT* >jj I ?

SHRI S. M. SIKRI: It may hap
pen. The idea of having so many 
Parliamentarians to support the case 
would only be a wastage o f time.

<rt JT r̂t : IT* 5TW
w k f  i «mt cpf art |
sr¥t»s % wk art 9f?r% srWf % fr? 
t, wrr ^t v tf frft %f  t  *tt 

sr>ff % f̂lrw n sfFt % wrS3 -

srsira^ vt snrfn Jf v tf qrf̂ rft
|  I * P K  ^ " t f  5 T f t  f i f t  f f  t -  ^
It tf^FVRT % WT VR’ I I  ?
SHRI S. M. SIKRI; It is not nor

mally a question of cost. I was al
most going to suggest that in future 
the Government should bear the costs 
of the election of President and Vice
President because the cost involved 
here is enormous and one candidate 
may not have Rs. 3 lakhs to spend. 
Even one party man not have so 
much of money to spend.
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«ft **T t q m  : t

m  1 1 ***  q ?  t  f *
wft ?Tf aft S ffry j % qqrq $q *fft; 

^  t  q fa 1 ?fnr jq; «rVr s *  t  ft 
f 3 % qja *rq jfrs q-fjr, rfr wr ^  
% qre *t *>q t r  *t ?fh; ^qrq if *ai 
ft% % #*rr«ff qft *rtf ?rfa j f  £ i 
art =fim fq r  t , »rq ew 7*r ^  
it? ^*£7 qt r̂?r *r^q srofa' ^  $r 
^ c f t  | i $*r ftr*r ?>Tt T̂ar'f vt 
’ rfTSR <7j=t j t  t  3fnrr ^ = rr  r, ftr 
qr*ft rf̂ r 3ft shftye % ^  | ?r>r

n m f  s  tfftrf ^  q$?r *>? 
srr'cf f  rr, ir w t ^?r ?rh: f -fr^ ff  

K-^t ^ifi $ f  f  i

SHRl S. M. SIKRI: There is no 
danger to democracy or nation. It is 
only a question of time and cost.

a w w ft  srHfi : *ft7 ^nrr 
*r>r ^#f?PT it sri ?rn\ fft srt 
fTT q w q  | ?o v
Shri S. M. SIKRI: One danger is 

that if this sort of people stand then 
some may get bribes and withdraw.

WTTOt SWT* ***** : 5TFT
<*$qr q? I  ft? W  f ^ -
^  *ft fapsrr *rqr $ far # j®  fq rfa - 

fafcsn^ % are ?tfr-
£<rforr % Wt <t? f'T ^  t  
srh wrf̂ rst̂ spff ^  ^  ^ 
fa  u t  ft q^r 9? ^ R i  f't'Tf 
gs! % ift qr ^  *
^  *n t fr^Fw t w  ^  % 
qr? £t *4«rq  ^ wr ?> I  ?
*qr ?rrr t  f r  ?#f?rq t

% fa*  *r ?r wrfa-ftrtrcro
i r k  f t f r  wrf?q i

SHRI S. M. SIKRI: One has not
to be a Member of Parliament to
stand for the election of President 
and Vice President. As long as you

are on the electoral rolls you can 
stand.

*rt j f « r t  w it q  : « m  «nq
q| ff*rn% I  f%
40 !fWt3^ iflT 40 #%¥f# 5 ^  ^rrfijq
?ft ^  f$ST3r % w r m  q? fysr 
*T»T f% OTO Tlf9nTrife 5 ^  %
f?nt qr «t ^Trq w*% % firit
<ft sfrmrct *fk vt #«qr â rrt 
^  arrfa qqnffe ?#roq  if
arir q «rtr wr x$t ?n.?

?rk qN' % <re »ft t  
^rt m  w k  #%?*# 
r̂t ffwrr q frf srnr ? qr^ if *nq 

^t *qr <rq t  ?

SHRI S. M. SIKRI: No harm. You 
can have.

SHRI T. N. SINGH: There are two 
objectives which seem to guide the 
proposed amendments. One is that 
there have been a number of frivolous 
nominations in the past which ten
dency should be curtailed. Secondly, 
there is an exhibition of unseemly 
behaviour of various person in poli
tical life when an election petition of 
this kind is discussed.

Referring to the first point I want 
to know—it is true that in the past 
some persons have field nominations 
who had no chance to get a single 
vote—supposing there is an eminent 
scholar and people are able to per
suade him to seek election he may 
not have initially much of support but 
he may get the support. Why should 
we deprive such a citizen of having a 
chance? Further, the notification for 
election will be issued seven days 
prior to the nomination. India is a 
vast country. Forty Members will 
not be found at one place. Even if 
one had the prior agreement it will 
take some time to go round to two 
or three places. Why should we put 
such a brake which deprives an emi
nent citizen from seeking election?



SHRI S. M. SIKRI; If this is a 
real practical difficulty— but you know 
more about it—then the notification 
can be a fortnight earlier.

SHRI T. N. SINGH: One of the
witnesses who has appeared before the 
Committee earlier has made a point 
that the sorting period is inadequate. 
Secondly, in case of as many as 40 
proposers and seconders if someone 
wants to create trouble— because we 
have assumed that people are bent 
upon creating trouble on such occa
sions— and challenges the authenticity 
of every signature bow can a return
ing officer decide in a day or two,

SHRI S. M. SIKRI: He should be
able to decide. He has to give a 
summary decision.

SHRI T. N. SINGH: It is not possi- 
bel to apply a judicious mind. As 
such, the existence of such a large 
number of proposers and seconders 
preclude the scrutiny of the returning 
officer from applying his mind to legi
timate objections raised. There have 
been cases where genuineness of the 
signatures had been questioned. There
fore, if such questions are raised how 
a candidate who is, no doubt, probably 
an eminent person but does not know 
politics is to survive? W hy should we 
have it at all?

SHRI S. M. SIKRI: You have to
weigh both the advantages and dis
advantages and make a balance as to 
which is better. There is no doubt, it 
may be possible to create trouble in 
some cases.

SHRI T. N. SINGH: May i  put it 
in another way. A  man has to secure 
all these nominations. Apart from 
running from various places he has 
to face unnecessary objections. Assum
ing we had contended ourselves with 
the hope that these so-called frivolous 
applications are a transitory phase for 
a democracy and these will disappear 
with maturity should we not give a 
chance and avoid such a legislation?

SHRI S. M. SIKRI: I have never
been in politics. If you think there is

a possibility of some scholar or some
body else ultimately being elected 
then reduce the number from 40 to 
20.

SHRI T. N. SINGH: So, you will
not object to the number being re
duced. You are appreciating the 
difficulty in tihe way. Why should it 
not be possible to suggest that there 
should be three judges instead of five. 
The Chief Justice and two other 
judges shall take less time and pro
bably it may be possible to dispose o f 
cases early.

SHRI S. M. SIKRI: According to
our Constitution three judges cannot 
dispose of Constitutional question, 
That is why the number is five.

SHRI T. N. SINGH: The general 
impression in the mind of the people 
is that bribery and corruption is legi
timate. Suppose some Sections insist 
on the deletion of the clause, how far 
will it help?

SHRI S. M. SIKRI: Bribery is an
offence under the Indian Penal Code 
and the President being elected, it 
looks odd, will not commit offence 
under the Indian Penal Code.

SHRI T N. SINGH: In regard to
Election Petition also the number of 
persons has been increased. If we 
want an expeditious decisions, there 
should be as few petitioners as possi
ble. The purpose is served if there i» 
one Petitioner even.

SHRI S. M. SIKRI: The only object 
of having so many Petitioners is this 
that it supports the view of its being 
a responsible petition. Otherwise, 
tlhere being so many Petitioners, it 
creates complications—petitions to be 
got verified, affidavit, etc. We felt a 
great deal of difficulty in President 
Giri’s case.

SHRI T. N. SINGH: As you say 
there are practical difficulties with 
the increase in number of the Peti
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tioners, do you attach a ay importance 
to the increase in number?

SHRI S. M. SIKRI: I think the
number already laid down in Sec
tion 14(2) is 10. Even that has created 
some problems.

SHRI K. P. tfNNIKRlSHNAN: 
Would you Support the vietor that orie 
of the basic requirements for Parlia
mentary democracy in the entire 
frame work in this country is to evolve 
a healthy party system—multiple or 
two party system. If that is so and 
if it permeates the whole system, it 
obviously follows that it should per
meate the Presidential Election with
out infringing upon the Constitutional 
right that Constitution has bestowed 
upon the individual.

SHRI S. M. SIKRI: It is a very
large political question. United States 
are thinking that this system of nomi
nation by the parties is producing the 
candidates who are not the best.

SHRI K. P. UNttlKRISHNAN: You 
have to take a chance. If that is so, 
would you not say that this provision 
which h*s been incorporated in this 
Amending Act would produce a differ
ent kind of frame work which the 
party system can evolve?

SHRI S. M. SIKRI: I do not think 
it effects party system much.

SHRI K. P. UNNIKRISHNAN: About 
the undue influence, you said we could 
have a stricter view. Have you any 
suggestions to make in this regard?

SHRI S. M. SIKRI: You will have 
to go through the case law and find 
out which is the hard core. Some 
judges have taken a wide view and 
some less. As long as the man is able 
to vote without threat—family, reli
gious, etc. it is all right. In President 
Giri’s case we had to deal with a 
‘pamphlet’ . A pamphlet of that kind 
may not influence Members of Par
liament. That can be restricted.

SHRI GANESHLAL MALI: It has
been suggested by one of the witnesses 
who appeared before this Committee

that keeping in view the principle of 
secrecy of vote, if the number of pro
posers and seconders is increased from
2 to 14, it would automatically let loose 
the secrecy and that would make it 
un-constitutional and ultra vires. Do 
you hold the same opinion? '

StiRl S. M. SIKRI: There is no
guarantee that the proposers and 
seconders should vote for the candi
date nominated by them.

SHRI GANESHLAL MALI: In re
gard to the disposal of Petition or 
appeal, would it be under the Con
stitution to go to the Tribunal? What 
sort of people would you like to come 
up for the purpose?

SHRl S. M. SIKRI: One Judge from 
the $upreme Court, one Judge from 
the ftigh Court and one Member of 
Parliament w h o  happened to be in the 
Election. '

SHRI NAWAL KISHORE SINHA: 
Parliament has got powers to regi 
lafte under Article 70(3) of the Con
stitution. It has got only this power 
that it can regulate the election tinder 
the Article of the Constitution and 
subject to the provisions of the Con
stitution. If 14 days period as it exists 
at present for the election to be held 
after the Notification, is reduced to 7 
days, will amount to be a sort of un
reasonable regulation. Do you agree?

SHRI S. M. SIKRI: But the Court 
is not entitled to go into the question 
of un-reasonableness as such as long 
as it does not infringe any Article of 
the Constitution. Regulation is for the 
Parliament to do. The elections are 
free—that is all the Court would per
haps be able to consider.

SHRI NAWAL KISHORE SINHA: 
A question was asked by one of our 
friends here earlier with ~egard to the 
provision of forty Members. Will It 
come within the jurisdiction of the 
courts to determine, whether this Is 
reasonable or not?

SHRI S. M. SIKRI: There is one
decision of the Supreme Court, which 
has held that Parliament has got very 
wide powers to regulate such things.



SHBI NAWAL KISHORE SINHA: 
Don’t you think, that as the highest 
office of the country is involved, we 
may have a Parliamentary Committee 
to investigate into the charges of 
undue influence etc?

SHRI S. M. SIKRI: What I am sug
gesting was, that tlhe body should 
consist of Chief Justice, Judges and 
the Parliament Members. You can 
have a Parliamentary Committee. If 
both the Houses constitute a Tribunal, 
it can be done. Previously in England, 
all the election petitions used to be 
decided by the House.

SHRI NITIRAJ SINGH CHAU- 
DHARY: In the opening remarks, you 
observed that if the provisions of 
Section 18 on page 12 are deleted, 
there might be some trouble because 
of Article 14. In the Representation 
of the People Act, a candidate is liable 
for corrupt practices, if the corrupt 
practice is committed by the returned 
candidate, or Ihis election agent or by 
any other person with the consent of 
the returned candidate or his election 
agent, or by any corrupt practice com
mitted in the interests of the returned 
candidate by an agent other than his 
election agent. The definition of agent 
includes, an agent, polling agent or 
any person in connection with the elec
tion with the consent of the candidate. 
In Section 18 of the Act, the provision 
is that the election of a returned can
didate can be declared as void, if the 
result of the election has been materi

ally affected by reason that t< A 
offrnee of bribery or undue influenc* *  
gt the election has been committed b\ 
I&X person who Is neither the return- j 
ed candidate nor a person acting with 
his connivance.

SHRI S. M. SIKRI: The provision
is slightly different. This may be 
justified under Article 14. We felt that 
it is an all-India election; the candi
date cannot possibly be responsible 
for everything tlhat happens all
through India. Unless that bribery or 
undue influence affected the election, 
it should not be held void.

SHRI NITIRAJ SINGH CHAU- 
DHARY: The first provision is that
the offence of bribery or undue influ
ence has been committed by the re
turned candidate or by any person 
with the connivance of the returned 
candidate. This is as in the Represen
tation of The People Act but the 
other provision is not there. Would 
you like the first one to remain?

SHRl S. M. SIKRI: I like the old
Section 18 to remain except that undue 
influence should be defined differently, 
a little more strictly, keeping in view 
that all the voters are Members ol 
Parliament. It should be in that con
text.

MR. CHAIRMAN: Thank you very 
much, Mr. Sikri.

(The Committee then adjourned).
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