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(1v), 1ine 11, [g:_‘ "Norrhern" read "Northem".
3, col, 2, 1line 6 f
read "Practices".

15, col, 2, 1ine 7, for "Aents" read "Agents".

21, col. 2, lines 12 & 11 from bottom,

for "repretation" read "representation®,
23, col. 1, 1ine 5, for "and" read "an".
30, col. 1, for lines 41-42, read "against
public intérest if a certaln individual is
being appointed. 4Again," ' ,
32, col. 1, line 1k, for "administrating"
read "administrative", . :

45, col. 2, 1ine 10 from bottom,_ for "are"

read "con-" . .
5 A for "to" peadg "it"

Page 51, 1ine 11 from bottom, for "3° Iead “2",
Tage 73, col. 1, line 23, for "Our™ re=d "Your",
Tage 77, col, 2, line 16, for "bureacracy" -

Tage

Page
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Tage

Tage

Tage
Tage

read 'bureaucracy'. .
gz, col, 1, 1line 23, for "facts" read "facets"
32, eoly 1 - - - N
(g{%,delete-lincu38. W”n£ dr b b b

i fter line 41 1gsgg%‘ heir breach than
in their dbse}vance.' T

113, col. .1, .1ine 24, for "sumbission"

read "submission." L
114, col, 1, line 29, for "repect" read

"reject". R . .
129, 1ine 1, for "ACCORD" rcad "RECCRD".

135, .col. 1, 1ine 3 from bottom, .

ggg "reasgn:l.ble" read "respmsible'. .

13 col. - S ‘

(15 line 12, for "uner" read "under".

(1i) 1ine 10 from boFtom, for "experrtise"
read "expertise'.

137, c¢rl, 1, line 17 from bnttom,

for Nthereh read "they"

139, col. 2, line 11, for "is" read "he".
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rom bottom, for "Parctices"
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- rend "Chartered?' iar charterer"
read "commeanted" y £or "committed"
- 1f;r "querd" read "quirrjrg" ottom,
s NgE ; c"‘\l. : '. - .
1(13 col. 1 -
1line 7, for "mm" .
(i3 1ine 7y far T, Lead M.
(111) 1ine 30, for "alt ~nomy" insert 'by".
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Page 206 col. 1 -
- line 22, for “It™ re~d“If"
(11 line 33, for "your" read “you aré",
Page 211, for lwne 7, read "earlier, .quite a
few cr1t1cal anC“ :
Page 214 <. =
(1) col. 1, line 16 from bottom,
for "mqn*relc "Iead "mani fold"
(ii) col. 2, line 14, for "perbably"
read "nrobably" -

Page 215, col. 2, line- 30, for Thow" ggg_rj "who",
Page 222 col, 2 line 3 from bottom,
.ggz "oneldus" reas "anerous",
Page 234 col. 2, line 27, for "cobmoAity"
A'mmmMiW"
Page 253 col. 2, 1ine 4 from bottom, for "asay"
reaa "away"
Page 263 col. 1, for line 22 from hottom,
reaa "Direction which says that the,
Page 271, ool. 2, line 8, for "grms" read "firms"..
Page 280’ -
(i) col, 1, line 18 from botton,
for "eonfirmat onM read "conf:lrmation"
(11) col. 2. l;nc 22, for "hamful"
read MharmfalM,
Page 283, ©1. 2, linc 18, for "nowdays to bet"
raad "now--a-r%ays £0 get",
Page 284, coi. 1, line 32, for "p erforannce"
' read "performance".
Page 286 col, 1, line 16, for "causes"
rcaﬂ a!casf,s ll
Page 292, col. 2, line 8 frou bottoil,
fOr "Cho:[’" rg_(_" "Chicof",
Page 29 col, 2
(l) Iines 11-12, for "Ins tute"
read "J.nst.Ltut'éW
(11; Iin¢ 14, Jci "In" rgad "IN,
(1i1) lines al. 32, for "nationl Insitute"
1027 "nationa.I—Tnstlmte"
Page 323,ccC.. .. lin~ 8, for "Rourk:lla"
reaﬂ "Rourkela"
(11) line 9, for "Villal" read
"Bh..Ll "
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Page 333 -
(1) col. 1, 1inc 1 frou bottom :
for "repition" rgaa "repetition".
(11) col. 2, 1ine 11| for "shouan
I2a’ nshoulAan, ‘
Page 341, col.1, lines 24 -nA 27,
for "BenamAars® rgad "Benand Aars",
Page 350, ccl, 1 -
(i) line 5, ror "preaonable"
read "reascnable”,
‘ (11) IInc 22, for "s7" road "574n,
Page 356, col.l, 11ne 23, after "biAsn
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31. Shri Himmat Sinh
32. Shri Habib Tanvir
33. Shri Mahavir Tyagi
34. Dr, M. R. Vyas
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Shri P. B, Menon—Joint Secretary.

. Shri C. M. Narayanan—Director of Investigation and Inspection.
. Shri Ch. S. Rao—Deputy Secretary,

Dr. (Mrs.) Usha Dar—Joint Director (Research and Statistics).
. Shri C. R, D. Menon—Under Secretary.

SECRETARIAT

Shri H. G. Paranjpe—Deputy Secretary.

WITNESs EXAMINED

8hri D. L. Mazumdar—Former Secretary, Department of Company Affairs.

(The witness was called in and he
took his seat)

MR. CHAIRMAN: Thank you Mr.
Mazumdar for the trouble you have
taken to come here. The Committee
is very much interested to know about
your views. As, for example, being
the Former Secretary, Department of
Cor-nany “Affairs, you are expected to
enlignten the Committee with your
views and it was only for that purpose
that the Committee wanted to hear
you. For your information, I would
like to read out:

“The witnesses may kindly note
that the evidence they give would
be treated as public and is liable
"to be published, unless they spe-
cifically desire that all or any part
of the evidence tendered by them
is to be treated as confidential.
Even though they might desire
their evidence to be treated as con-
fidential, such evidence is liable
to be made available to the Mem-
bers of the Parliament. I hope
you would abide by the rules of
.the Committee.”

Now, I would like you to make your
comments first. I hope you must have
gone through the provisions of the
Bill. The Committee would be inter-
ested to know your views and fter
that the Members would like to put
certain questions, I think, you will
reply them,

SHRI D. L. MAZUMDAR: I must
apologize to you and the Members of
the Committee for not being able to
provide you with a memorandum,
which I was asked to do by your
Secretariat. I explaineq to them that
the time was very short inasmuch as 1
got the notice only about 10 days back.
In fact, the last week was bad for me
in that I had got myself earlier in-
volved in several engagements which
did not leave me much time to pre-
pare a memorandum. But then they
informed me that I could come even
without submitting a memorandum
and tender my evidence. I understand
that it is customary for witnesses to
make general comments before they
take up the provisions of the Bill for
the comsideration of this Committee.
It that is your wish, I shall start with

L |



general observations on certain broad
aspects of the enforcement of the ad-
ministration of the Act particularly in
the light of the new provisiong which
will undoubtedly impose a good deal
of additional burden on the adminis-
tration. If you desire, I shall :ake
some general remarks. Or, Members
may like to put questions.

MR. CHAIRMAN: We would like
to hear your comments as a whole on
the Amending Bill.

SHRI D. L. MAZUMDAR: I would
like to touch on certain important
peripheral issues which will condition
the working and the administration of
the Act, and which you may like to
consider at the appropriate stage when
the hearing of the witness is wver,
because they will have a close bearing
on the quality of ths administration
and enforcemen: of the Act in due
course. I would like to gtart, if you
permit me to do 8o, with these few
words of very general nature not
related to any one or more of the
specific provisions in the Act,

The scope of the present amending
Bill is clear from the statement of
Objects and Reasons appended to it.
Avowedly, it represents the first in-
stalment of the conclusions reached by
the Administration on tha recommen-
dations and suggestions for a compre-
hensive review of the Companieg Act
and other related Acts which were
made by the Working Group of the
Administrative Reforms Commission
some time ago and on those provisions
which in the judgement of the Admi-
nistration are necessary to deal with
and check thos: abuses in Company
practice which are considered to have
assumed serious proportions pending
a more comprehensive reviaw of the
Law. This is my understanding of
what is stateq in the Objects and
Reasons. The scope of the present
Bill and its general approach therefore
follow the broad pattern of the earlier
amending Acts of 1960, 65 and 69.
The substantive provisiong of the Bill
relate, as far as I could make out
hurriedly during the last two or three
days to 21 clauses of which I think

»

16 are new clauses und the rest are
amendment of the existing sections of
the Act. Even the later new clauses
attempt to deal with more important
issues of Company manag:ment and
practice which have been under consi-
deration off and on since the Act of
1956 came into force but in respect of
which no specific provisions were
incorporated in this Act either in 56
or in the subsequent amendments to
it. In this opening statement, as I
said, Mr, Chairman, I refrain from
referring to any of the provisions of
the amending Bill, but I would like
to confine myself to some general
comments on the circumstances and
conditions in which alone I consider
that a Bill like this, with wide rami-
fications into trade and industry can
be purposefully and effectively admi-
nistered. In this context, I would like
to repeat with your permission, some
relevant observations of the Working
Group of the Administrative Reforms

Commission. This iz what that body

has said way back in 68:

“Whatever may be the reasons
for these frequent amendments
since 60, it would not bz unfair
to infer that they were conceived
and designed primarily to deal
with ad-hoc issues which arose
from time to time and which
could not obviously have been
based on any total view of the
Company Law and its bearing on
the working of Joint Stock Com-
panies, We, therefore, suggest
(That is what the group says) that
a comprehansive look at the detail-
ed provisions of the Companies
Act and also other related statutes,
some of which are at present ad-
ministerad by several Ministries
and Departments, should be
undertaken at an appropriate
stage as soon as the Legislature
had dealt with the Monopolies
and Restrictive Trade Parctices
Bill , ..

(The Committee reported in 1968 and
the Billl was passed into law in 1969).

which we understand is now be-
fore a Select Committee of the



Parliament. If ap integrated Min-
is'ry to deal with Company affairs
is established at an early date, in
pursuance of the recommendations
which we propose to make, this
overall review of the technical
provisions of the Law would be
rendered much ezsier. Our sug-
gestion for a comprehensive study
of the Companies Act and other
related Actg bearing on the mana-
gement and operation of Compa-
nies is not however tied up with
this recommendation. The issue
is of sufficient importance in itself
to justity early action alike in the
interest of administration and of
the business community. The
object of this overall review
would be to make a detailed study
of the specific provisions of the
Act in relation to other related
Acts with a view to;

(i) coordinating and integrating
the policy decisions involved
in the relevant provisions of
all these Acts now adminis-
tered by each department in
an un-coordinated and frag-
mentary manner; and

(ii) to enabling the Government
to assess the total burden im-
posed on the Administration
in order to fing out how much
of it could be reduced through
changes in “the technical re-
quirements of the Law and
better coordination and inte-
gration of the Administration
of other gtatutes now adminis-
tered by several other Min-
istries”.

I have taken the liberty, Mr. Chair-
man, of reading these observations ef
the Working Group of the Administra-
tive Reforms Commission to under-
score the points which that body was
anxious to make and it is always im-
portant to bear in mind that the cffi-
ciency of the Company Law Adminis-
tration as an instrument for the regu-
lation of Company practice depends
to a very large extent on the support
which it receives from other related
statuteg and specifically from the con-

vergence of the policies embodied in
these statutes, not to speak of an inte-
grated administrative approach to the
problem of trade and industry carried
on through the Joint Stock form of

enterprise,

Talking of the conditions necessary
for the efficient administration of the
Act, and the purposeful enforcement
of its provisions, I would like to refer
to a few major considerations, in
particular, to which this Committee
may like to give some thought at the
appropriate stage. Firstly, it seems to
be very important to take adequate
administrative action well ahead of the
coming into force of the Act to
strengthen the present administrative
capability of the executive authority
on which will fal] the burden of en-
forcing the amendeq Act. The finan-
cial memorandum attached to the
Bill recognis=s the need for such a
strengthening but in my view, it is
important to initiate without much
delay even from now, the steps that
would be necessary to equip the De-
partment of Company Affairg both at
the Centre ang at the Regional amnd
State levels with the requisite man-
power, not merely in quantity, but
what is much more important in
quality, so that decisions may be
taken not merely in the light of know-
ledge and understanding of the ;oals
of policy but also in the complexities
of the present day trade and industry
and according to a time-schedule
which takes due note of the d_ namism
of the modern business. Secondly,
another consideration, which I would
like is that the policy implications of
the amending provisions which deal
with the substantive problem of
Company management and company
practice, particularly in the new areas
to which the Act is now proposed to
be extended, are adequately spelt out
not in legal terms, but in administra-
tive terms. This will be essential not
only for the guidance of the executive
agency entrusted with the enforce-
ment of the Act, but also necessary
for the Company Management which
will be called upon to bear the direct
responsibility for giving effect to the



provisions of the Act. This exercise
presupposes an intimate dialogue with
informed representativeg of trade and
industry and of the professions close-
ly connected with company manage-
ment, on the basis of which alone
appropriate guidelines can be laid
down, with sufficient detail and cla-
rity, for the benefit alike of the Ad-
minjstration and of the business com-
munity, For this purpose, it may be
necessary to supplement the internal
exercises undertaken—or proposed to
be undertaken—in the Department it-
self, with some substantial assistance
from other competent sources or bodies
whether already associated with the
Department, or not, Thirdly, in
view of the impending large increase
in the discretionary authority of Gov-
ernment in several new areag of com-
pany management, it is very desirable
that the exercise of this discretion in
decision-making, in all sensitive areas
of company management and signifi-
cant sectors of company practice,
should, as far as possible, be on the
basis of advice by a quasi-autonomous
body like, say, the present Advisory
Committee under Section 410 of the
Companies Act. If the serviceg of
this Committee are to be utilised for
this purpose, it would need to be vita-
lised and, if necessary, reconstituted
with competent and active member-
ship possessing a high degree of intel-
lectual maturity. In several areas of
company management now proposad
to be brought under the surveillance
of the Central Government for the
first time, the assistance which the
Administration can expect to receive
from such an Advisory body will be
invaluable. I have in mind, particu-
larly, matters like take-over bids,
appointment and re-appointment of
Managing Directors and Managers and
the appointment and re-appointment
of sole-selling agents, as also that of
auditors etc. Lastly, I should like to
draw special attention to the provi-
sions of the Amending Bill which
replace the authority of the court by
that of the Central Government. In
agreement with the general views
expressed some time agg by the Wor-
king Group on Company Law Reform
(in Chapter-XIV of its Report) deal-

ing with the problems of the organi-
zation needeq for adjudication of
company cases and judicial review of
administrative action, I would favour
the proposed transfer of authority
therein to Central Government. How-
ever, I think it desirable if not neces-
sary that in these cases, the decisions
of the Administration are compulsori-
ly based on the advice and recom-
mendationg of a body like the Advi-
sory Committee. For this will ensure
that the discretionary powers in this
particular area are not only exercised
objectively, but are alsp seen to be
so exercised. In cases in which it is
proposed to divest the courts of their
present authority, this would appear
to be a specially important conside-
ration. These are my general observa-
tions on the circumstances and condi-~
tions which will enable the Adminis-
tration from to give purposive and not
merely mechanical effect to the
provisions of the Act. The present
Bill contain 16 new clauses and
21 old. I thought it would save time
if 1 jotted down my thoughts in this
manner, Probably, in the course of
the questiong that might be addressed
to me by the Members of the Com-
mitbee, it will be easier for me to
deal with them, apart from broad new
issues of policy which are not many.

MR. CHAIRMAN: So, you have
expressed your views. Now, I would
request the Members to take it up,
because they are interested in putting
questiops as to the general nature of
the specific clauses. Now, Mr, Jagan-
nath Rao.

SHRI JAGANNATH RAO: Mr.
Mazumdar, you had considerable
experience as Secretary of the Depart-
ment of Company Affairs for over ten
years—even more than that, I believe.

SHRI D. L. MAZUMDAR: Not
merely Secretary, but also earlier as
in-charge of the Companies Bill, 1856.

SHRI JAGANNATH RAO: I also

understand that the amendment of
1960 wag at your instance.

SHRI D. L. MAZUMDAR: No, Sir.
It was on the basis of the recommen-
dations of the Shastri Committee.



SHRI JAGANNATH RAO: Section
43A was introduced in the Act in
accordance with the recommendations
made by the Shastri Committee. Now
thies is sought to be amended, I mean
clause 5. They want to substitute
Section 43A by insertion of a new
clause, which says, “Save as other-
wise provided....” Suppose there is
a private limited company. That com-
pany owns, in another private limited
company, 10 per cent or more of the
shares,—I mean there are private
limited companies ‘A’ and ‘B’ ‘A’
becomes a public limi‘ed company: so
also, company ‘B’ becomes a public
limited company. Both are deemed
so. Do you agree with this provision?

SHRI D. L. MAZUMDAR: There is
a slight difference between Section
43A as it stood in 1961 and the pre-
sent one,

SHRI JAGANNATH RAO: My
point is that when private company
‘A’ invests in private company ‘B’,
under the present clause, both com-
panies become public limiteq comn-
panies. Do you agree with this? No
public interest ic involved. Company
‘A’, say, consists of 50 persons and
company ‘B’ consists also of 50 per-
sons—no public finance or interest is
involved,

MR. CHAIRMAN: What is your
view about it?

SHRI D. L. MAZUMDAR: 1[I have
no evidence befor. me really, except
what is gtated in the Notes on clauses,
to assess the reasons for the changes
proposed in sub-clause (ii) of Cause 5
which purports to amend the provi-
sions of Section 43A, ~xcept that. Per-
haps, the object might have been to
identify and bring certaln private
companies of the type visualized in
this sub-clauge within the scope of the
surveillance of the Administration,
because they were supposed to form
part of a group or ‘o facilitate group
operations.

SHRI JAGANNATH RAO: 1 now
mention the case of company ‘A’

and company ‘B’ Company ‘B’ in-
vests in the shares of company ‘A’ i.e.,
10 per cent or more—both will then
become public limited companies. Is
it necessary that the position should
be so?

SHRI D. L. MAZUMDAR: It depends
upon the size of the private company
and how it derives its finances. If it
derives its finances from a public
source, it would mean something
which might need watching.

MR. CHAIRMAN: Mr. Jagannath
Rap has a different question.

Suppose two private companies are
there. There is a private company
‘A’ which invests a certain amount
above the limit in another company
‘B' which is also a private company,
by operation of this clause both of
them would become public limited
companijes. He wants your opinion as
to what do you think about this change
and whether it would be desirable and
whether public interest would be
served by it? Probably that is what
he means.

SHRI D. L. MAZUMDAR: Take for
example, one private company ‘A’
with a capital of one crore of rupees
which wants to invest in another pri-
vate company with a capital of, say,
another crore of rupees and where the
funds have been substantially contri-
buted from public sources. In this
case I consider that there is a prima
facie case for taking the view that
both of them should be deemed to be
public limited companies.

v -

MR. CHAIRMAN: Let one Member
ask questions from the witness at one
time and then another member can
do so.

SHRI JAGANNATH RAO: As I un-
derstand your statement, there are
two distinct private companies where
no public finance has been borrowed,
in that case does your test apply?



SHRI D. L. MAZUMDAR: It does
not apply.

SHRI JAGANNATH RAO: You
know from your experience that in-
vestment in private sectop is in three
ways, i,e., by the public, by inter-
corporate investment and from the
Government revenues. The public
investment is always limited. The
best investment is inter-corporate in-
vestment and the Government reve-
nues. Don’t you think by reducing
25 per cent to 10 per cent there would
be less investment in the corporate
sector?

SHRI D. L. MAZUMDAR: That is a
very different issue. That depends
really on the investment climate in
the future. We are thinking not only
of today but alsp of the future. If the
investment climate ig such that they
cannot raise revenues from the mar-
ket, then your point would have some
validity.

SHRI JAGANNATH RAO: A private
company with a paid up capital of
Rs. 25 lakhs and with a turn over of
Rs. 50 lakhs becomes a public limited
company. In the Notes on Clauses it
is said Rs. 50 lakhs during the three
consecutive financial years, then what
will be the position?

SHRI D. L. MAZUMDAR: Turmover
is flexible from year to year. Inci-
dentally, I might mention that the
Working Group of the Adminjstrative
Reforms Commission did not like to
use the criterion of turnover. They
preferred the criterion of borrowings
from the financial institutions under
the control of the State. That was
one of the criteria laid down by them.

MR. CHAIRMAN: Do you agree with
the recommendation of the Working
Group?

SHRI D. L, MAZUMDAR: I would
prefer it instead of using the criterion
of turnover because I like the small
companies to grow big.

1 LS.—-2.

SHRI JAGANNATH RAO: Then in
the definition word ‘control’ is used.
Don’t you think that ‘control’ ghould
be defined in the Amending Bill? Un-
less we read 4B along with it, it is not
clear. It should be made clear.

SHRI D. L. MAZUMDAR: I do not
know. Control is not a question of
law but is a question of fact.

SHRI K. V. RAGHUNATHA
REDDY: The word ‘control’ has been
used in several enactments.

MR. CHAIRMAN: He hag expressed
his views. Let us go on to some other
question.

SHRI D. L. MAZUMDAR: I have
said nothing is lost by not defining it.

MR. CHAIRMAN: He has replied.
You cannot force the witness to reply
in a particular way.

SHRI JAGANNATH RAO: You said
that the functions of the court should
be taken away and the Government
should be invested with those func-
tions—this is in the case of 17, 18 and
19. You have no objection if these
are transferred to the Central Gov-
ernment. There are so many other
sections in which the court's interven-
tion is there.

SHRI D, L. MAZUMDAR: ] was con-
fining myself to the Amending Bill
only.

SHRI JAGANNATH RAO: Do you
not agree that these should be the
functions of the court and should not
be given to the officers of the C.&A.G.”

SHRI D. L. MAZUMDAR: So much

'is left to the officers of the Adminis-

tration at present that it ie hardly
worthwhile to care at these minor
provisions.

SHRI JAGANNATH RAO: You are
completely ousting the jurisdiction of
the court.



SHRI D. L. MAZUMDAR: 1 4o not
think tne eourt will be any wiser than
the Administration in dealing with the
issues covered by these sections of the

Act.

SHRI JAGANNATH RAO: For the
amendment of the Articles of Associa-

tion.

SHRI D. L. MAZUMDAR: At one
stage some years back, it was gerious-
ly considered that the authority of the
Court in regard to this should be
transferred to the Department after a
special resolution of the Company in
general meeting had been passed for
this purpose. For varioug reasons we
did not pursue this suggestion at that
time. The present proposal, therefore,
is nothing new to me. Please, remem-
ber that the question of the amend-
ment of the articles does not always
concern only the shareholders. They
may affect several other interests.
For example, a company wishes to
change its Memorandum or Articles
of Association for the purpose of di-
versification, etc. In a case like this
along with the management and the
shareholders, the interest of the
public may also be involved. A Jute
Company for example, may like to go
in for the manufacture of cement or
things of that sort. I do mnot think in
such case the courts are by and large
the best authority to decide such
issues. I do not think issues like this
are within the expertise of the Court.
Decisions on such issues can better be
taken by the concerned officers of the
Administration. Therefore, I have
urged in my opening remarks that
whenever such powers are taken by
the Central Government, their
exercise should be subject to the
advice of the Advisory Committee.

SHRI JAGANNATH RAO: From
the amending Bill it seems as also in
the Act, Government control is at
every stage. Do you think it
necessary?

SHRI D. L. MAZUMDAR: Control
must necessarily be selective. For
example, I do not see any advantage
in transferring the funds—the special

account in clause 205A of the Bijll to
the General Revenue. I am not in
favour of this proposal. It will not
cause any advantage to the public
except to provide Government with
working fupds which a Government
like ours can do without,

SHR1 JAGANNATH RAO: Govern-
ment’s view as explained by the Mini-
ster is that in India to-day it is the
sellers market and not the buyers
market, where the demand is much
more than the supply. There is no
need for the selling agent. Do you not
agree that the marketing is an inte-
gral part of production made by any
company and the sole selling agency,
if it exists or not, should depend on
the company itself and not on the
Government?

For instance take the case of
electric fans—Orient, Usha Crompton,
every company would like to push up
its products.

SHRI D. L. MAZUMDAR: This was
one of the provisions to which I had
referred in passing in my opening
remarks. I do not think that econo-
mic and commercial matters like take-
over bids, controls, marketing arrange-
ments, etc. can be decided adequately,
properly, competently, unless Govern-
ment have the benefit of well-consi-
dered outside judgement, and that was
my point in saying that there should
be guidelines laid down not merely in
general terms about all such matters
including the complex problems relat-
ing to concentration of economic
powers, but with sufficient detail, and
also appropriate working rules and
executive instruction should be pre-
scribed with sufficient concreteness
particularly in respect of the new
areas where the powers of the State
have to be extended, after the prior
consultations, prior reviews by ex-
perts and subject to reference to the
Advisory Committee. That is the
crux of my approach to issue of ‘con-
trol’ in such matfer, I do not agree
that no control ijs necessary and such
matters can be always left to market
forces.



SHR] JAGANNATH RAO: Under
Section 294 the sole selling agents can

v file the agreements with the Registrar,

\

. given.

MR. CHAIRMAN: He has expressed
his views. You may agree or not.

SHRI D. L. MAZUMDAR: That sec-
tion is not as effective as it appears.

SHRI D. D. PURIL: My first ques-
tion is that for the first time we are
attempting to define the word ‘group’.
I will not touch control. This was a
question on my list, but it has already
been answered.

This definition is going to have
far-reaching repercussions.  Assum-
ing that holding 51 per cent shares in
a company is one of the accepted
criteria of control, then would Mr.
Mazumdar accept the present defini-
tion where no number of persons is
Fifty-one percent shares may
be held by 100 persons and they may
have the intention of holding control
of the company. Apparently, the
word ‘group’ has a connotation of
four or five persons, but without any
number having been laid down at all
and without control having been
defined, would it not be the very large
number of persons who happen to
total up to 51 per cent of the shares
of the Company come within this
definition?

SHRI D. L. MAZUMDAR: 1 think,
this amendment was intended not
for the Company Act, but to help
the Monopoly Commission. They
have appartently some difficulties.
That is my hunch, I do not know.

SHRI D. D. PURI: Do you agree
with me that this definition is likely
to cover situations which are not
contemplated?

' SHRI D. L, MAZUMD.AR: The idea
is that the word ‘group’” means a
group of persons or combination of
persons who exercise the control.

SHRI D. D. PURI: The sum of
shares will total up to 51 per cent.

SHRI D. L. MAZUMDAR: If a large
number of people are members of the
group, ipso facto, they will be deemed
to exercise control.

SHRI D. D. PURI: What would be
your reaction to a specfic number be-
ing mentioned.

SHRI D. L. MAZUMDAR: I am pre-
pared to go by this definition except
this. I have been worried by the
words ‘or has the obeject of exercis-
ing’. 1 have not understood these

words.

SHRI K. V. RAGHUNATHA
REDDY: If the expression ‘object’ is
not used, then the problem would be-
come very difficult. There can be
any number of groups. Mere forma-
tion means nothing. But the group
has got an object. Four or five of us
join together and decide that we
should take over a Company. Then in
pursuance of this object, we do cere
tain acts. You purchase ten per cent
shares, some other five per cent and
another 15 per cent shares and so on
and in this process, we throw out the
management. That is why we have
said ‘group having an object’. Mere
group in English terminology means
nothing.

SHRI D. D. PURI: The Minister has
explained that this is meant to bring
under control some people who have
got together with the object of exer-
cising control.

SHRI D. L. MAZUMDAR: The word
‘object’ as used is really a subjective
state of mind and it must be reflec-
ted in some steps taken. You will
encounter hurdles in courts unless you
say that the object must be recorded
in the Memorandum of Articleg etc.

SHRI K. V. RAGHUNATHA
REDDY: I do not think any group
who wants to take over a company
would say so.

SHRI D. L. MAZUMDAR: If in.
stead of the word ‘Object’ as used in
the relevant definition ‘steps taken’
are inserted, then it might be all
right.



SHRI D. D. PURI: 1 would refer
you to page 3, clause 4B(1) (iv) It
reads:

“(1) For the purposes of this Act,
two bodieg corporate shall be dee-
med to be under the same manage-
ment—

(iv) If one or more directors of
one body corporate constitute, or
at any time within a period of
six months immediately preced-
ing the day when the question
arisegs as to whether such bodies
corporate are under the same
management, constituted (whe-
ther independently or together
with relatives) one-third of the
directors of the other.”

I wijll put aconcrete proposition.
There is a company, which was for-
merly a private company has now be-
come a public company, in which re-
lations constitute one-third of the
members of the Board. Would not
every other company where any one
of these is a director, come in the
same group?

SHRI D. L. MAZUMDAR: The word
‘relatives’ in the sub-clause quoted
would seems to me to apply to that
other company. That seems to be
more reasonable than your interpre-
tation, but you can clarify the
position, if you like.

SHRI D. D. PURI: When Company
‘A’ holds less than 33 per cent shares
of company ‘B’ they are not deemed
under the same management. This
means that holding less then 33. per
cent is not looked upon with disfa-
vour under the scheme of the Act. If
these companies come under the same
management under some other pro-
vision of the Act, have a common
Managing Director, why should it be
that they should not be permitted to
hold even 33 per cent shares? When
company ‘A’ owns less than 33 per
cent of company ‘B’, it is not looked
upon with disfavour. But if they
come under the same management
under some other provisions of the

10

Bill, why should it be looked upon
with disfavour if company ‘A’ holds
up to 33 per cent of company ‘B’?

SHRI D. L. MAZUMDAR: The issue
is quite different; you are using the
word in a different context. I think
that merely because something is said
in one section about holding 33 per
cent it does not follow that if any
other provisions dealing with other
areas says something about the com-
‘pany holding 33 per cent, it would be
less effective; it is only in relation to
this Section that it iz relevant.

SHRI D. D. PURIL: The term “ac-
customed to act” has been used in the
same clause 4B (1) (ix). Please throw
some light as to what it is likely to
mean and what is its exact connota-
tion.

SHRI D. L. MAZUMDAR: It sounds
rather queer phrase, but it has a
fairly long heritage. It is really deriv-
ed from the provisions of the Compa-
nies Act, 1956. We had borrowed it
from the English Companies Act,
1948—probably sections 454 or 456 of
the English Companies Act, if I re-
member aright—and as I learnt at
that time the phrase was devised by
the Soljcitor to the British Treasury.
I am sure the pharase is well known
to the Department of Company
Affairs.

SHRI D. D. PURI: If a private com-
pany invests 10 per cent of its capital
in a public company, it automatically
becomes a public company. That has
been dealt with. Now, 10 per cent
will not bring it anywhere near con-
trol. Would it not create difficulties
in the investment of surplus funds
from time to time in public limited
companies? And what benefit do you
think is attached to converting a pri-
vate company into a public company
the moment it invests 10 per cent in
the share of a public company?

SHRI D. L. MAZUMDAR: I can
answer one part of the question fairly
easily—I do not think the sources of
investment would be affected mate-

3



rially by this provision. I do not think
that public companies depend mate-
rially on this sort of small investment
of 10 per cent from private companies
in this country even today.

The other part of the question is
what is the purpose of trying to give
the private companieg the status of a
public company if they invest only
10 per cent, I will say that so far as
the working of the Companies Act is
concerned or company organisation is
concerned, I am unable at the mo-
ment, without assistance, to answer
this question.

SHRI D. D. PURI: My question was
not that the public companijes would
be starved of funds; my question was
that it would be a hardship to the
private companies not being permit-
ted to invest funds. .

SHRI D. L. MAZUMDAR: You seem
to assume that a private company
has so much surplus funds that it
does not know what to do with it and
therefore it should earn a return by
investing it in a public company; but
1 do not share the view.

SHRI.D, D. PURI: Now, this ques-
tion is in regard to deposits. It seems
that even according to the objects and
reasons in the note circulated, regu-
lation is deemed to be necessary on
inviting deposits. The Section, as it
is worded, even covers acceptance
thereof. I am confining myself to a
case where no invitation for a deposit
has been made but a deposit is given
and it has been accepted, Even in
that case, the law as it is proposed,
insists upon advertisement and that
advertisement must contain certain
particulars. Now, even in regard to
share capital sometimes, when you
are not asking for public investment,
a prospectus is not necessary, where-
as, in the case of deposits, even if you
are not inviting the public to deposit
money with you, there is insistence
upon advertisement and upon compli-
ance with all the provisions attaching
to the issue of a prospectus—even

A
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though (and this is important)
deposits rank prior to share capital.
You are laying down conditions in
respect of deposits (which there is no
proposal to amend) which you are
not laying down in respect of shares,
even though deposits rank prior to
shares. And what is most ambiguous
is 58B. As it is proposed now, under
circumstances where there is conflict
between the Rules and the Act, the
Rules will prevai],

SHRI D. L. MAZUMDAR: I did not
follow your gquestion.

SHRI D. D. PURI: My question is
in respect of cases where deposits are
not invited and yet advertisement is
necessary. In addition, there is a
clause ‘about acceptance also.

SHRI D. L. MAZUMDAR: That no
company shall accept or allow any
other person to invite or accept?

SHRI D. D. PURL: Yes.

SHRI D. L. MAZUMDAR: Perhaps
the only motive behind this provision,
if at all was that Government wanted
to protect probably certain types of
people who would invest, who put in
deosits in such companies.

MR. CHAIRMAN: Apart from the
motive, do you agree with these pro-
visions being incorporated? Or ig it
going to help the public or company?

SHRI D. L. MAZUMDAR: I would
say that the companies have grown
up in ‘the past, in some areas, with
the help of deposits. It may be so
in certain backward areas also in the
future. I would not therefore like to
provide for any compulsory require-
ment that in all cases there should be
such advertisements but it should
depend on certain types of deposits.

SHRI D. D. PURI: Now I would
refer to page 9, Section 108B.

According to this, where one com-
pany holds more than ten per cent
shares of another company, before
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.any ghares are sold, a notice has to
be given. Obviously this provision
wants to control or regulate the trans-
fer of ghares in bulk. But the clause
as it reads, it meang even if one share
.out of ten per cent is sought to be
transferred, the transfer will be held
up and sanction of the Government
will have to be obtained.

SHRI D. L. MAZUMDAR: This is
undoubtedly a very drastic provision,
but it seems to me that it is not
entirely a new concept. Actually this
concept is embodied in section 346 of
the Act of 1956. We had then inserted
provision like this with the object of
controlling changes in the Managing
Agents, The concept is not thus new.
‘One recognises the hardship likely to
be caused by these petty transfers,
and we had attempted to deal with the
difficulties by an executive instruction
that if the management of the com-
pany certified that the transfer of
‘shareg did not involve any change in
the controlling interest or the manage-
ment of the company, the transfer
would ordinarily be accepted. This
served the Administration’s purpose,
1 would prefer some such provision
should be made in the present case
also.

SHRI D. D. PURI: On page 15,
Section 205A(2).

In your long experience, you have
probably noticed that the large num-
ber of unclaimed dividends are in
respect of those shares which are
either under transmission, where
somebody has died and taking out
papers normally takes more than six
months, or it is in respect of very
small shareholders. The big share-
holder is always careful. This provi-
sion means that any dividend which
is not claimed within six months, will
be transferred to Government and
then a claim will have to be made to
the Government.

SHRI D. L, MAZUMDAR: I have
already said something about it. I
do not see any advantage which pro-
mpted this amendment.

SHRI D. D. PURIL: The next clause
ig in regard to the restrictions on the
payment of dividends out of raserves,
i.e. section 205(3. Would it put lead
to two things. One that 8 large
amount would be carried forward in
the profit and loss accounts year after
year without appropriation transfer
to any reserves? Secondly would it
not lead to large dividends to be
declared while going of the company
is not good? Last year it was good,
this year may be g leaner one

SHR] D. L. MAZUMDAR: A; it is,
it means that in all cases, where
reserves are utilised for declaring a
dividend, the company wil have to
take the previous permission of the
Centra] Government. I should have
found it easier to accept the amend-
ment if it was suggested that where
~it was intended to increase the divi-
dend more than the average dividend
of the last three years, such permis-
sion should be sought, I ask why
shareholders should not get profit of
the accumulateqd profits? I have not
understood the rationale of the pro-
posed amendment.

SHRI K. V. RAGHUNATHA
REDDY: If the company wants to
maintain an artificial rate of dividend,
not having any relationship to the
actual profits, it is tg discourage that.

SHRI D, L. MAZUMDAR: Where
the surplus in any year does not
enable a company to declare any divi-
dend, it should be able to draw on its
reserves.

SHRI K. V. RAGHUNATHA
REDDY: In what manner it should be
done? According to the present rule,
the dividends can be taken for that
purpose. Otherwise quite a good
number of big companies without
making any profit, draw every year
from the reserves and declaring 11
per cent or 15 per cent dividend putt-
ing up an artificial picture to the
guglic that the company is doing very
bad.



SHRI D. L. MAZUMDAR: I am very
grateful for the suggestion.  That
problem can be met. In fact, where-
ever the surplug at the disposal of a
company in a particular year does not
enable it to declare a high rate of
dividend it can be provided that it
should conflne itself to a reasonable
rate of prescribed dividend. That I
can understand. But I do not like the
shareholders to be deprived of a
reasonable rate of dividend whatever
be the reasonable figure prescribed on
any account.

MR. CHAIRMAN: That means you
want restrictions should be placed but
the way the restrictiong placed in this
clause should be changed.

SHRI D. L. MAZUMDAR: I think"

so. If the object is, as the Minister
has kindly explained, the |provision
in the present Bill would have to be
suitably changed,

SHRI D. D. PURI: I would like to
obtain your views in case of dividends
which remain unclaimed for a period
of six years or whatever it is, should
they not rightfully belong to the other
share-holders? What is your opinion?

SHRI D. L. MAZUMDAR: I will not
8o into the question of law. I would,
however say that such dividends
should belong to the company and
I do not think anybody else has any
better claim on them, as far as I
understand the law.

SHRI K. V. RAGHUNATHA
REDDY: Suppose I am a share-holder
and I did not claim any dividend. I
am as good as any other share holder.
I suddenly die, I have not claimed
any dividend. Now there may be
lega] representatives for claiming my
dividend ang if my legal representa-
tives are not there, then under what
obligation—whether it is socia] or
religious—my property should go to
other share holders?

MR. CHAIRMAN: The rule of
escheat is there and in the case of
exchange, when a person dies, all his
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properties and belongings should be
vested in the State. So the same
principle - should be applicable in the
case of dividends which are not

claimed.

SHRI D. L. MAZUMDAR: I am
very grateful to you, sir, for having
explained a point which was obscure,
but if that is the intention surely the
suggested amendment should be
changed. If the intention is to apply
the law of escheat to such dividends,
the amendment should be worded

differently.

SHRI BEDABRATA BARUA: Don't
you think that by this provision if
enacted, the actual payment of divi-
dend will be expedited because the
companies will have no interest, who
themselves may likely to manipulate
the payment of dividends in such a
way that more people do not get
notice of dividends, etc?

SHRI D. L. MAZUMDAR: If this
provision is retained, you should glso
consider how it is going to work it in
practice. The object of this provision
is to create a psychological impres-

sion.

SHRI S. R. DAMANI: 1 want to
raise a point in regard to the amend-
ment under Section 218(a). Here
the words ‘in combination therefor
with other. .. .control of the company’
should not be used because after
associating with any other company
or the companies, both the groups will
come under the same management.

MR. CHAIRMAN: In fact this ques-
tion was answered. The purpose was
to exercise the control.

SHRI S. R. DAMANI: Amendment
No. 6 Section 295 page 5—Clause 6
last line. These loans which are
being given by a body corporate, by
another body corporate, have the
approval of the Government and they
are solely managed by both the com-
panies. T U



Mrt. CHATRMAN: Are you referring
to sub-clause (2) or what?

SHRI D. L. MAZUMDAR: 1 am
afraig 1 have not understood the
question.

SHRI MAHAVIR TYAGI: I want to
make one clarification. Suppose, some
body corporate has taken loan from
the other body corporate with the
approval of Government. Now, those
Joans should not be treated as deposits.

MR. CHAIRMAN: For your infor-
mation, you may refer to page 7. It
is clear,

SHRI MAHAVIR TYAGI: If any
company has .aken loan according to
the rules of Reserve Bank other than
the existing ones. Now, after these
amendments are approved, those
companies have utilized that loan for
some purpose, for expansion or for
modernisation and that loan is not
kept in the bank. Now, immediately,
they are asked to pay within 30 days.
How the Companies will be able to
bring the money and make the pay-
ment and if they cannot make the
payment, then they have to pay the
penalty.

MR. CHAIRMAN: It will be looked
into when the rules are framed.

SHRI MAHAVIR TYAGI: This pro-
vision, according to the witness, will
be practical.

SHRI D. L, MAZUMDAR; He is
talking of possible conflicts ak this
stage. Presumably, it will by the first
task of the Department to adjust
these apparent conflicts. Nobody will

be penalised. T take it for such
apparent difficulties.
SHR] MAHAVIR TYAGI' Since

Mr. Mazumdar has some experience
of administration, what is his assess-
ment of the additional staff and
officials ete. which would be needed
by the Company Law Deptt. for the
purpose of operating the law? After
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all, there are 22675 companieg at
present. Their returns are to be
examined; decisions have to be taken
etc. Government have to nominate
some officials for this. How many
thousands of officers will be needed
for the purpose of conducting this
business quickly? I can understand
red tapism is there. In the matter of
administration, quick decisions are
needed. Otherwise, the companies
will suffer losses. Will the Govern-
ment be able to make so much con-
trol?

SHRI D. L, MAZUMDAR: ] thought
I had indicated in my opening state-
‘nent the importance oof the points
which Mr. Tyagi is trying to make.
At the beginning, I had said that the
burden on the administration was
likely to increase considerably not
merely in quantity but also qualita-
tively and the nature of task it would
have to tackle. I also made several
suggestions as to how these difficul-
ties could be eased; how this purden
could be carried more effectively with
such guidance and assistance as the
Department could obtain from infor-
mal bodies and associations. It is not
possible for me to make a statistical
estimate of how many additional
clerks, assistants or superintendents,
for example, were likely to be required
for the administration of the amend-
ed Act. In many cases arising out of
the proposed amendments, decisions
would have to be taken at a very high
level. Our experience in the past has
been that decision making has not
been often got stuck up not merely
at the lower level but also at the
higher level, because the officers con-
cerned did not have the requisite
competent background, Probably they
could not dispose of the cases quickly
because of their doubts and hesitations,
or possibly they waited for something
to turn up. Increasingly in future. it
will be the qualitv of administration
needed in future that will impose an
additional burden on the Department
which seems to me to be a much more
important consideration, than the:
quantitative aspect of it.



SHRI MAHAVIR TYAGI: Another
point is regarding taking over con-
trol of all the public companies in all
important matters. Usually, we just
have an alternative to give basic
rights to the shareholders and instead
of Government approving, whereby
important matters were to be approv-
ed, suppose we ask the approval of
the shareholders por the proprietors of
the companies. Suppose, you divert
this approval to the shareholders.
Would they not feel more responsibi-
lity about it and it will be done
better?

SHR] D. L. MAZUMDAR: This was
iargely the pattern adopted in the pro-
visions of the 1956 Act. We intro-
duced provisions about general meet-
ings, the requirements about such
meetings, about special resolutions,
about special notices all with the object
of eliciting shareholders’ active inte-
rest support for good management of

_companies. But I regret to say that
in that hope many of us have been
sorely disappointed. Share-

holders have not functioned in this
country, as indeed they hardly do
also in other countries. That does
not necessarily mean that control will
also do the trick.

SHRI MAHAVIR TYAGI: That
corporation, as it is known generally,
is encouraged mostly by industrialists,
people anq Directors and this and that
etc. They are just trying to persuade
the officers so that too much discre-
tion, as you know, comes to the
Government officials. There would be
a tendency for corporation increasing
this like anything because these
people have become more attractive
and the political party might alse
(those in power) collect fund in
crores and like that, because discre-
tion will be there. Therefore, they
may exploit the whole complex.
Another thing was after this Bill is
passed, would there not bhe a situa-
tion that the whole industry will
"™~ wract'cally under the control of
the Government for all practical pur-
poses? There was a mention that we
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had abolished Managing Agencies and.
the Parliament had approved this
thing. Now, in this Bill, there is a
mention that those Managing Agencies
which were abolished are trying to-
come out in some way or the other.
These Managing Aents carried on their
business, improved the same and they
made a lot of profitt They were
abolished not because of any asper-
sion on their working, but because, as
a policy, Government thought that
Managing Agency must be abolished.
Suppose if the shareholders of a
Company desire that the ex-Managing
Agents should be employed in the
interest of the company, because of’
their experience, why should the
Government come in the way? What
would be your reaction to this?

SHRI D. L. MAZUMDAR: My
understanding was that even in this
rather stringent piece of legislation,.
the new section 204A, as such, does
not debar, appointment of ex-manag--
ing Agents or employees of ex-
Managing Agents or their former
partners from holding offices of profit
in their companies. All that this
clause requires, 1 think, is the appro-
val of the Compa~y smdq also of the
Central Government. It seems to me
that Government do not really have
any particular sort of ‘class’ prejudice-
against the ex-Managing Agents. T
think it will be wrong to attribute:
this to Government.

MR. CHAIRMAN: Mr. Sharma.
have you any questions to ask?

SHRI R. R. SHARMA: I would like
to refer to page 11 of the amending
Bill, Section 108F—Mr. Mazumdar,
what is your opinion if we include

both the Central Government and
also the State Government.
MR. CHAIRMAN: He means that

this fifty one per cent may be held
by the Central Government and the
State Government. He wants that
the words “and or State Government™
may be added. What will be your
reaction to this suggestion?



SHR] D. L. MAZUMDAR: I have
no objection. I do not think that the
omission of the words “State Gov-
ernment”’ was deliberate.

SHRI R. R, SHARMA: Please refer
to page 17 of the amending Bill. Do
you think that these provisions are
severe and do you think that we
should retain them?

SHRI D. L. MAZUMDAR: I have no
hesitation in saying that this is a
drastic penalty, and what the clause
provides is minimum punishment, not
maximum. Obviously, the only justi-
fication for this would be that there
has been wide-spread and rampant
abuse of the provisions which were
enacted earlier, namely, section 209
and so on. Presumably it was assum-
ed that this sort of draconian punish-
ment alone could deter malpractices
ang bring the offenders to book. I
think that is the only justification.

SHRI R, R. SHARMA: In his general
remarks, I think the witness has
expressed the apprehension that these
provisions may be mis-used.

SHRI D. L. MAZUMDAR: I have
not said that,
MR. CHAIRMAN: He said that

stricter control would sometimes
create difficulties. Therefore, he said
that better administration is required.

SHRI R. R, SHARMA: He also said
that some  guidelines should be
laid down. My question is whether
the guidelines are to be provided in
the Act itself or in the Rules?

SHRI D. L. MAZUMDAR: Where
there is provision' for Rules under
the Act, obviously, rules will have to
be fiamed. Where there is no pro-
vision for rules and \matters are re-
ferred to the Central Government
for ihe exercise of its jurisdiction, it
should be provided in the Act. I sug-
gest that one may pick up all im-
portant areas of such discretionary
authorjty. This one can do easily say
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at one sitting. There should be guide- .
lines in respect of all such areas. As
a matter of fact, in the earlier Act
of 1956, there wag a provision that(
certain important matters involving
exercise oi discretion by the Ad-
ministration, should be referred to
the Company Law Advisory Com-
missicn compulsorily, for advice but
the decision was of the Central Gov-
ermment. So, I do not want to ela-
borate my point further. The need
for such outside advice is much
greater now than it was in the past
because the area of discretion is al-
ready expanding and for other rea-'
sons which I need not detail here but
which 1 can explain elsewhere to the
executive authorities, if necessary.

SHRI M. K. MOHTA: I want to
refer to Page 1 of the amending Bill,
Clause 2, where the definition of
“group” is given. I think this would
give 11se to certain un-intended com-
plications.  For instance, if there are
two groups of shareholders holdng"
49 per cent each, warring for the
control of the Company, and an
innocent share-holder like me is
holding 2 per cent. I have to vote for
one or the other group. In my judge-
ment, if I feel that one group is bet-
ter equipped to manage the Company,
I will vote for that group. Even
though I may vote for one or the
other group, I may have nothing to
do with these groups. As a conse-
quence, wherever else I may be inter-
ested, I will be said to be a member,

. of that group, to which I may have

voted, in all the other Companies
also. Is it necessary to have such
wide ranging intrepretations due to«
the faulty wording of the provisions?

SHRI D. L. MAZUMDAR: Suppo-
sing you happen to side with Faction
‘A’ as against Faction ‘B’, to secure
the control of the Company, then you
will come within the ambit of this
defimijon. I think that is your ques-
tion. My understanding of such
matters is that definitions of the
provisions of the Law do not by them-
selves entail action. The criterion for
action is whether the circumstances



of the case necessitate that ABC or
XYZ should be brought within the
provisions of that section. I think
Governnent will use their judgement
in such matters and they will not
pick up some ‘X’ or ‘Y’ as conspira-
tors.

SHRI M. K. MOHTA: Clause 10.
According tc this Section, any person
or hody who holds a controlling in-
terest in a particular company ac-
cording to the limitations mentioned,
would not be able to purchase even
a single more share in the company,
without the consent of Government.
Is this desirable?

SHRI D. L. MAZUMDAR: You are
referring again to that point which we
have partially discussed.

MR. CBAIRMAN: Rather fully
discussed.

SHRI D. L. MAZUMDAR: My re-
medy in such cases would be that if
any body threatens you with action
for this reason, write confidentially
to the Administration and I feel sure
that if the facts are suggested, they
will take no action whatsoever.

MR. CHAIRMAN: Next question, if
there is any.

SHRI M. K. MOHTA: Section 108E,
that is the same question. In a situa-
tion where shares are sought to be
transferred from one group to an-
other at a eertain price, the price
need not necessarily be the market
price. It is common knowledge that
the bulk of shares which are offered,
are also refused if they are at higher
prices. In such cases, if the Govern-
ment were to intervene and direct
that the shares should be sold to this
party or that, why should not the
price earlier agreed to, prevail? Gov-
ernment may say that status quo
ante may be maintained. If they
are to be transferred to Government,
why at market price and why not at
lead rrice? What is your opinion?
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D. L. MAZUMDAR: One point I
would like to bring to your notice.
While somebody is buying up shares,
the bulk of them, to acquire control
or prior to acquisition of control, he
creaie; & situation in which the
market itself pays higher price. It
happens very often.

MR. CHAIRMAN: If you look to
the explanation, it makes your point
clear, It is at page 10. The Govern-
ment has the discretion there.

SHRI D. L. MAZUMDAR: Is it
fair that in 3uch a situation, the
Government should pay an inflated
price?

SHRI M. K. MOHTA: In page 10,
it says, “(Reads)

SHR] D. L. MAZUMDAR: There is
a point in what he says. .

SHRI M. K. MOHTA: I am not
talkng of any other thing, but a situ-
ation where there is a stock exchange
quotation.

SHRI D. L. MAZUMDAR: That
depends on the facts of the case
waneiher the original stock exchange
valuation was unduly depressed, or
it was a normal valuation. All these
are 1attere of fact, but this explana-
tion is normal, and Government
would one hopes, depend upon what
is deemed as a fair price when
Government fssues orders regarding
restitution of shares.

MR. CHAIRMAN: Is the discretion
of the Government to be exercised in
that way?

SHRI M. K. MOHTA: Another
question regarding re-appointment
of auditors. It has been made out that
the provision has been brought
about in order. to prevent concentra-
tion of audit in the hands of a few
auditors. I put it to you that a small
auditor who cannot be said to be a
perscn who has accumulated or has
conceutration of audit, even such a
small avditor would not be kept



alter the stipulated time, except with
the approval of the Government.
Would not such a provision give a
leverage to the authorities to  dis-
rense official patronage?

SHRI D. L. MAZUMDAR: You
are rcferring to 224. There are two
section~. The present one is 224 who
is proposed to be amended and the
new clause is 224A. This subject is
a matter in which I took consider-
able interest in 1956, The object of
the present provisions (i.e. in 1956
Act), relating to auditors was to
ensure independence of the auditors
and the security of the position given
to them, subject, of course, to their
competence, which was being looked
after and continues to be looked after
by the Institute of Chartered Accoun-
tants, regarding qualifications there-
in, research, studies etc. I mention
this pcint because the new provisions
in these two sections do seem in
their likely impact to diverge from
that goal. We thought at that time
that security would ensure indepen-
dence. We felt that given reasonable
security, auditors; would not be at
the meicy or pleasure of the com-
pony méenagemet; nor would they be
at the pleasure of Government. We
thought the provisions then made
would irsulate them from the pres-
sures of management and Gover-
meirt which might improperly like
to put in new people in old posts,
hoping all the time that as the pro-
fession developed, things would
steadily improve. We did a great deal
of woik for the Institute of Charter-
ed Accountants in those earlier year:
to enable it to improve the quality of
its members. Now with reference to
what Mr. Mohta says, I would con-
cede that the new provisions sugges-
ted might, to some extent, undermine
the security and affect their indepen-
dence from both sides—from the side
of management as well as of Govern-
ment. Their new position might be
a little more vulnerable than now it
is. I would not comment on the
avowed purposes of the suggested
amendmentz. I appreciate some of
them. There should be no undue
concentration of audit work in a few
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- wendering if the purpose

hands. Just as we have change the
position in regard to directors, I was
wondering why a similar provision
could not be made for company
auditors limit the number of com-
pany auaite they could undertake.
Normally, we don't prescribe limits
for professional work, but new norms
are not ruled out for dealing with
new ~1tuations. If for this reason
a professional is to be limited i
any way it should not be a matter of
much concern. If the law says that
he would not take up more than &
or 10 audits or briefs for reasons of
public interest, that is adequate for
the rurpose of the law. I was
was one
of dealing with undesirable concen-
tration of audits why was not that
principle already followed in the
case of company directorship applied
to company audits? My fear is that,
apart from the dilution— I would
not say erosion—of independence of
the auditors (independence both as
against the management and as
against the Governmemt) the pro-
posed large-scale extension in the
use of discretionary powers might
affect also the integrity of Central
Government offices and those in the
office of the Comptroller and Auditor
General.

SHRI BEDABRATA BARUA: Do
you think the question of fundamen-
tal rights will be raised on this issue?

SHR1 D. L. MAZUMDAR: 1 have
already expressed my views on this

point. 1 would submit that apart
from any other consideration, I am
very keen on the independence of

auditors in relation to the competence
exercise of their professional judg-
ment. I do not like this to be diluted.
In saying this I am not unapprecia-
tive of the objects of the amendments
proposed. What I say really means
is that we should explore the possi-
ble alternatives. Further it is im-
portant to study the facts, The mid-
dle-sized auditors would not be
automatically benefitted by this new
clause. They are also likely to be
ousted. So, my younger chartered

¥



accountants who see me occasionally
mention that they are not happy
either. Another aspect of the problem
.calls for some basic consideration.
Many of the audit firms not small
ones but the large and middle sized
audit firms have built up sizeable
organisations. They employ a sub-
stantio]l volume of qualified technical
man-r-ower,

SHR1 D. L. MAZUMDAR: In
future these people are likely to be
dislocated in some cases every three
‘years. They are a competent body of
men. Several of these organisations
were built up during the last ten or
fifteen years. If the bossez of these
firms find that they may not have
sufficient business after 15t January,
1971 many of these younger people
in the firms may themselves be jeo-
pardy. I do not think that the pro-
‘posed new clauses will be of much
help to the younger group of trained
and quaiified chartered accountants
‘who new man the organisation of the
-accountancy.

SHRI BEDABRATA BARUA:
‘There iz a system of house auditors
and in view of this really the auditor
may not be independent. Therefore,
‘do you have any alternative sugges-
tion?

SHRI D. L. MAZUMDAR: The
-auditors of companies does not func-
tion in vacuum. There are under the
surveinance of the company and also
‘under the surveillance of Govern-
ment, Gocvernment should be able to
exercise proper check and take suit-
able action where necessary in ap-
‘propr.ate cases.

SHRI K. V. RAGHUNATHA
REDDY: Mr. Mazumdar, have you
read Wanchoo Committee’s Report and
the recommendatons made.

SHRI D. L. MAZUMDAR: I have.

SHRI M. K. MOHTA: What are
your v.ews regarding the penal pro-
visions containing in the  Act?
Skould there be any built in safe-
guard against such smaller companies
particularly when the offences may be
aunintended?
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SHRI D. L. MAZUMDAR: I find
myself very little in sympathy with
the point of view expressed.

SHRI SALIl, KUMAR GANGULI:
My question relates to clauge 29, That
the compulsory provision of a secretary
would not mean that the white collar
employees will be greater in number
and the interest of the company will

be affected because of lack of
resources?

SHRI D. L. MAZUMDAR: If a com-
pany with a capital of Rs, 25 lakhs or
more cannot afford to have a “house
keeper” that company should hardly
exist.

SHRI JAGDISH PRASAD
MATHUR: May I suggest that in our
political system will it not be prop-r
that the decision making power should
be vested in a board headed by a
Supreme Court Judge or a High Court
Judge?

SHRI D. L. MAZUMDAR: Certainly
not.

SHRI BISHWANATH ROY: Whe-
ther this amending Bill would be ef-
fective in expediting the working of
the Company Law?

SHRI D, L. MAZUMDAR: It depends
on how it functions.

SHRI H. M. PATEL: In reply to
certain questions which Mr, Mohta put
Mr. Mazumdar said Government should
be expected to exercise their discre-
tion wisely and therefore legal provi-
sions should remain as they are. This
to my sense is very strange. If the
legal provision cannot be conveniently
amended that is a different matter. But
there is no necessity to run the risk
of exercise of discretionary powers if
the legal provision can be properly
amended. The Company cannot func-
tion efficiently if it has a sword of
democles hanging over its head. To
the extent possible the legal provision
should be made as clear as possible to
express clearly whatever the Govern-
ment’s intention is.



SHRI D, L. MAZUMDAR: 1T said in
my opening remarks that so far as the
guide lines and rules are concerned it
should be done in sufficient detail and
there should be clearity.

It is clear that the home work will
have to be done by the partners but
you say because that is difficult and
cannot be done, therefore, you elimi-
nate certain provisions of the law
which may otherwise be serving the
purpose. I do not accept provided
that serves the purpose.

SHRI H. M, PATEL: If this provi-
sion is interpreted in this way, should
that not be modified?

SHRI D. L. MAZUMDAR: All that
I have been stressing from the begin-
ning is the need for purposeful and
effective administration. There is no
purposeful administration, if, for,
example, the provision is interpreted
in a manner which makes business
impossible. The purpose of the law is
not to stifle business but to see that
the business is carried on, with due
regard to those wider considerations
which are sometime outside the ken
of management. If somebody claims
that the law is there to stifle business
and can prove, it, I shall whole-heart-
edly oppose such law.

SHRI H, M. PATEL: Along with
this go a statement by the Minister
stating Government’s intentions
precisely.

SHRI D."L. MAZUMDAR: The
Minister may be asked a question in
Parliament.

SHRI H. M. PATEL: You give
expression to a certain point of view
and that is why I am asking
this question.

MR. CHAIRMAN: He has replied.
It is for the Minister and the Parlia-
ment. It is the witness’s own way of
replying the questions.
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SHRI H. M. PATEL: I object very
strongly to your saying that I am
pursuing these questions with a view
to getting the witness to say what I
wanted to say. If you feel so, I shall
not ask the question.

MR. CHAIRMAN: The witness
should have the freedom to answer.

SHRI D. L. MAZUMDAR: What Mr.
Patel says is reasonable, provided it
is understood that the object of the
Bill is not only to promote and deve-
lop business in this country but to do
so in corfirmity with the accepted
social aims and objects of the country.
Along with growth, the manmer in
which growth takes place, is equally
important. There should be an ap-
propriate equation between growth
and the manner of growth, This is
what the Minister Incharge of the
Companies Bill of 1953-54 had stated
in Parliament when it was enacted
into law. The object of that Act was
not to impose curbs and hamper
business, but the object was to promote
and develop business along the lines
which the community could accept in
the context of our economic and social
goals which the community had earlier
accepted broadly. No doubt an enun-
ciation of policy in this light can be
made only in Parliament in due course,
but it is for the Minister to decide on
the from of the statement.

SHRI H. M. PATEL: He considers
that the independence of audit is of
great importance and nothing should be
done that would jeopardise that. These
provisions are in this Bill Am I
justified in concluding that they are
not so disigned?

SHRI D. L. MAZUMDAR: 1 have
already expressed my views on this
subject, I fear that the proposed pro-
visions might dilute the independence
of auditors.

SHRI TRIDIB CHAUDHURI: I want
to ask a general sort of question
which was touched upon by Mr.
Mazumdar in his introductory remarks
when he referred to the need for this
Committee and also the Government
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to give some thought to engaging in
wpreparatory exercise for the imple-
mentation of the Bill. Under the
powers of the Company Law Depart-
ment or the Ministry of Government
. it is being extended in various direc-
tion. Keeping that in view, do you
‘I§hink on the basis of your long exper-
jence in the administration of Com-
Sany affairs whether the present struc-
ture of organisation and the strength
‘of manpower of the Company Law
#Department as it is could be sufficient
. ﬂ‘achieve the objectives of the Bill.
They are preventing concentration of
/economic power, undesirable taking
l%ever and other things, filling up the
‘sacuna of Monopolies and Restrictive
«@rade Practices Act and so on and
ﬁlhether the present structure of the
ompany Law Department is inte-
ated enough; secondly whether this
present strength is adequate enough to
fuchieve the objectives of the Bill,

i
$
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SHRI D. L. MAZUMDAR: This is
a very wide question. I have written
extensively about it in the past, My
} views are known to the authorities and

also to all those who are incharge of

the management of Companies. In my

opening statement I have stated that I

do not think that the Administration

as it is contituted would be able to
" carry the burden of the additional res-
ponsibility in the future, with all the
additional powers now proposed to be
conferred on the company Law Board.
I also made it clear that it was not
. quantity alone but also the quality of

administration that was becoming in-
creasingly important. So I do not know
if I can add very usefully to what I
have said in regard to this question,
without going into organisational and
administrative details.

[

SHRI P. R. SHENOY: You said that
the Advisory Board under the Act
should be strengthened. Do you mean
that it should be a quasi-judicial body
with independent powers? And what
»should be the constitution of the
Advisory Body.

4
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‘Mr. Majumdar has made a meaningful

SHRI D. L. MAZUMDAR: Here
again, that is the business of the Gov-
ernment I have no doubt myself that
this body should be sufficiently power-
ed for independent evaluation and
assessment of problems placed before
it; and quite a large number of busi-
ness problems will have to be placed
before the Committee.

SHRI P. R. SHENOY: Should it be
a quasi judicial body?

SHRI D, L. MAZUMDAR: I do not
know what exactly you have in mind
but it should certainly be called upc
to give advice on all matters requirea
by the Administration in these areas,
in respect of which many new provi-
sions have been made in the present
amending Bill. I do not say the Ad-
visory Board should be the final au-
thority—which will approve or reject—
but that it should be advisory and
should be able to say that for such
and such purposes approval should be
given and for such reasons it was
making its recommendations.

SHRI HIMMAT SINH: 1 feel that
observation when he said that the
ethos behind the 1956 Act was not
achieved or fulfilled. Because of the
manner in which the Board of Direc-
tors function, they undermined the
vision which the framers of the legis-
lation had and therefore, by and large,
the vision behind the 1956 Act remain-
ed unfulfilled. Would you not, there-
fore, suggest that the conmstitution of
the Board of Directors as at present
also needs to be revised. Because, in
my opinion, unless you have repre-
tation of the people who generate
wealth, who are responsible for the
profession, on the Board of Directore,
you can never have that picture which
you would like to have. After all,
various amendments have been enacted
and yet we find that the Company Law
remains incomplete. Therefore would
you not as an administrator of exper-
ience—advocate the representation on
the Board of Directors of those people



wwho are responsible for generation of
wealth or generation of production—
who are responsible for the costs of
the product which the company pro-
duces. If I am to be specific, I may
say, would you not advocate the re-
presentation of the workers on the
Boards of the Companies.

SHRI D. L. MAZUMDAR: The
thrust of your question is whether
‘there should be workers’ representa-
tion on the Board. I took the view
along with all of my colleagues only
three or four years ago in the Report
of the Working Group on Company
Law of the Administrative Reforms
-Commission, where we discussed this
su-biect considerably,— a view to
which I still adhere— that the time
was not yet ripe for workers’ represen-
tation, as such, on a compulsory basis
because lots of complications arise in
the present circumstances of our coun-
try. The persons who set up workers’
organisations and the men who run
them—I say this out of personnal
experience—are no more of any heip
to the Management of the companies
then their absence would be a deter-
rent or drawback.

SHRI K. S. CHAVDA: You are a
very experienced man in regard to the
working of the Companies Act. You
‘have expressed your views regarding
*Clause 20 and 21. We have recieved
-memoranda from the Chartered Ac-
.countants organisations and in one
‘memorandum they have said that the
appointment of an Auditor should be
in the individuals’ name and not in
-the name of firms. What is your opinion
regarding this suggestion?

SHRI D. L. MAZUMDAR: I must
.confess that 1 have not fully grasped
the implications of the suggestion.
Chartered Accountants are now either
‘individuals or firms. Now, firms are
controlled or guided in matters of
policy by the senior partners of the
firms. 1Is it the suggestion that we
-should name a partner as being the
-auditor ot such and such a company?

SHRI K. S. CHAVDA: If the ap-
pointment of auditors are in the name
of individuals and not in the firm's!
name, what will be the position re-
garding big companies,

SHRI D. L. MAZUMDAR: Even
small firms can have partners like
the big firms. So, I have not yst
grasped the significance of the argu-
ment as to how it will help the Com-
panies if the appointment of auditors
are in the name of individuals, I could
not understand the thrust. of the ques-
tion.

SHRI BEDABRATA BARUA: As I
have been also to understand it, =a
junior may do all the work but the
result would go to the senior partner:
the junior member does not get any
credit. So, suppose a number of
partners, are there, they can share the
profit as partners, but as far as ap-
pointment is concerned, it is sought
to be made in the name of the auditor
himself. But as far as appointment is
concerned, let it be in the name of
auditor so that it will be seen from the
Balance-sheet that so and so has
audited. Second thing is that the dis-
tribution of work also should be pro-
perly done. One big man cannot do
all the companies works, Every year
he has to employ some people.

SHRI D. L. MAZUMDAR: How to
ensure it. I am unal e to understand
it. If 1 say that ‘X’, ‘Y’ or ‘Z’ in the
Department of Company Affairs should
do it, how can I ensure that ‘X’, ‘Y’
or ‘2’ is doing it.

SHRI MADHU DANDAVATE: The
powers of the Court under sections
17, 18 and 19 are sought to be trans-
ferred to the Central Government. In
your introductory remarks you made

" a comment that before the new provi-

sions of the Bill are implemented, to
use your own term, the administrative
capability must be improved consider-
ably. Now, I would like to know if
you have any suggestions regarding
some structural changes to be brought
out so that the administration cava-



bility may be actually introduced and
these provisions can be made very
effective, '

SHRI D. L. MAZUMDAR: I cannot
here and now produce and adequate
organisation chart need for the De-
partment, If the Ministry asks me to
do that, I should be glad to do so. I
am here at the invitation of the Joint
Select Committee and if that Com-
mittee asks me to give a chart, I shall
be glad to do so within 15 days. The
important thing is to recognise and
whch I was concerned to stress in my
evidence, is the need for what has to
be done. As I mention in broad terms,
the Department has to be strengthened
not merely quantitatively-—not merely
by increasing the strength of junior
assistants  technical officers, etc.—but
also qualitatively inducting higher
grade competent peopel into the
Ministry, whether they are available
from the recongnised service cadres of
the Government or from the open
market.

SHRI MADHU DANDAVATE:
Whether it is merely the quality of
the personnel or whether it is due
to lack of structural changes, the
administrative capability is lagging
behind?

SHRI D. L. MAZUMDAR: I have
not used the phrase ‘structural chang-
es” I suggested that instead of merely
strengthening the Department nume-
rically it should be strengthened also
qualitatively. I also said, incidental-
ly, unless there was a convergent
policy relating to the corporate sector
of our country, for which other Minis-
tries are also responsible and that in-
volves a certain degree or ‘type of
restructuring of the administrative
Ministries concerned—a matter which
goes beyond the capacity of one Mi-
nister or another, acting singly—
effective structural changes cannot Be
thought of.

) SHRI MADHU DANDAVATE: There
1s a reference in regard to the sharing
of the dividents which are not claimed

1 LS—3

by the shareholders, by the othér
shareholders or taken by the Gov-
ernment. Here for claiming the divi-
dends six months time limit is pres-
cribed. But in the report it is pointed
out that there are two categories of
share holders those who have got
large shares and those who have got a
small number of shares. Those who
have got larger shares get their divi-
dends in time and in the case of
smaller number of shareholders, some-
times it is not know to them that they
should claim for dividends, Whenever
such ‘a shareholder dies, his represen-
tative or the heir is not aware of this
claim and by this six months period
is elapsed. Therefore, to give the bene-
fit of share dividends to his represen-
tative or somebody whom he has
authorised to receive it, the limit of
six months ‘will be hardly sufficient
time for him to prefer the claim.

SHRI D. L. MAZUMDAR: I think
it is provided as 3 years.

SHR] K. V. RAGHUNATHA
REDDY: :With reference to section
43(A) that is private limited companies
becoming public limited company’'s
share-holders, have you not come
across cases where the big private
companies having subsidiaries in other
private companies, thus having a hold
on the assets of the private companies?
Don’t you think that such cases
should be brought within the purview
of the Bill?

SHRI D. L. MAZUMDAR: It should

-be specifically spelt out in that

case, in the law that public limited
companies which are subsidiaries to
the private companies should also fall
within the scope of the relevant pro-
visions of the Bill.

SHRI K. V. RAGHUNATHA
REDDY: The private limitedq compa-
nies make an investment in another
private limited companies and there-
by they make profits and the profits
made out of this investment is again
invested in another company. So,
none of the private limited company
will come within the purview of the

’
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Section 372. Have you come across
such instances? ,

SHRI D. L, MAZUMDAR: If you
-are thinking only of public limited
companies which are subsidiaries to
private limited companies then some
difinite provision may be suggested.
But through a process of what is called
‘Chinese boxes’ one fits into another.

SHRI K. V. RAGHUNATHA
REDDY: 1 make a strategic invest-
ment in respect of some strategic

share-holders, That is good enougb for
me to control the company. It may be
100 per cent; it may be 5,000 per cent.
1 control private company. One private
limited company controls another
private limited company by way of
share holding. In such cases, the ques-
tion that has been raised is why a pri-
vate limiteq company which makes an
investment in another private limited
company be penalised by being brou-
ght into the picture as a public limit-
ed company and some of the assets
may go up to crores of rupees. I
hope you will agree with this. Then
ere are private limited companies
with a capital of three hundred crores
of rupees, one lakh, two thousand and
three thousand rupees. There are
public limited companies as well as
private limited companies which make
use of this. My control will be even
100 per cent and this money is being
pumped into for the purpose of pur-
chasing shares and without any con-
trol it continues. At least after the
ban, the Govt. has come forward to
*'a applications. Some very strate-
gic take over has been prevented not
because of any prior knowledge but
because they ' come forward for
filing applications. In such cases,
the Govt. wakes up and see that some
misdeed is being done. I cannot say
law can prevent that particular misde-
ed. I hope you have no objection.

SHRI D. L. MAZUMDAR: My point
is that law should provide specifically
for such cases where Govt. is of the
view that something is being done
which is deterimental to the public
interest. As a mattér of fact what you
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are gaying is not new in company
practice whether in this country or
abroad. Such company .manipulations
have been going on in other countries
also for many decades. In dealing
with such malpractices, the criterian
adopted is the impact which they
produce on the economy, Why should
we not follow a similar procedure and
deal with such practices at the point
*’nere they produce an impact on our
economy?

SHRI K. V. RAGHUNATHA
REDDY: What is the difference bet-
ween the private limited company and
the public limited company, Heavens
are not going to fall if the public limi-
ted company comes under the private
limited company. The only restriction
which applies to the private limited
company is that the character of tne
private limited company is respected
whatever the persons. They are sup-
posed to be a private money for the
purpose of running a business because
the philosophy behind the private
limited company is that people out of
their own resources put in money and
start trading not depending for public
resources and public money. If the
public resources come in by way of
investment or by way of assets build-
ing, then in such cases, it is necessary
that they should be treated on par
with the public limited company.

SHRI D. L. MAZUMDAR: Exactly
1 agree with the criterion suggested.

SHRI K. V. RAGHUNATHA
REDDY: A particular company in
Bombay which is a private limited
company, its paid-up capital is Rs. 300.
Only with 300 paid-up capital, they
have now raised it to one lakh. There
are companies which are willing to
give. The affluents of course have
raised the capital upto one lakh. This
entire money has been used. There
is absolutely no means of preventing
it. It is a private limited company. Do
YJou want us to keep quiet or do you
want to control it in some manner or
other. It is only the crime that makes

the law.



SHRI D. L. MAZUMDAR: I do not
know the full facts of this particular
case, but I would say something to
supplement what you said. I know of
a case where a company with a capital
of Rs. 200 was engaged in purchase
of ships in which Government was
interested many years ago, and I re-
member that the then Department of
Company Law Administration having
okjected to a loan being given to the
company by Government top a com-
~iny of this type. Government ulti-
mately agreed to the recommendation
but only after the matter had been
discussed fully in the Cabinet in view
~f the objection raised by some of us
in the Company Law Department,
Government should not offer the
facility of a loan of 14 crores or
so to a company with such a trifling
capital. So, I am aware of facts like
the one mentioned by the Minister.
The point is where there are troubles
of this sort there are also many ways

dealing with them, and changes in
law should as a rule, be based on the
average incidents of the evils proposed
to be counteracted for their spread.
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SHRI K. V., RAGHUNATHA
REDDY: About the deposits Mr. Puri
had asked you something. It is not
merely a case of deposits, it is a
regular business of canvassing for
securing deposits by saying so many
things. The private advertisement
would go on for the purpose. I know
one company in which the total paid-
up capital was 8 lakhs and the total
deposits raised are 7 crores and it
goes on, In such cases, what we require
is you please tell the public what
four company is, what is your balance-
ce-sheet.

SHRI D. L, MAZUMDAR: 1 think
my earlier observations on this
aquestion covers the point raised by
the Minister. We must always try to
protect honest people, but there is a
point beyond which it is futile to try
to protect fools.

MR. CHAIRMAN: Thank you MTr.
Mazumdar. The Committee is grate-
ful to you, Thank you.

[The Committee then adjourned]
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[The witnesses were called in and
they took their seats]

MR. CHAIRMAN: Mr. Prem Pandhi
and all of you who have accompanied
him, I welcome you all on behalf of
the Committee and myself. You have
submitted a Memorandum, You are
free to emphasise any point which you
want to do. Then the members will
be requested to put questions. I think
you will reply them,

The witnesses may kindly note that
the evidence they give would be treat-
ed as public and is liable to be pub-
lished unless they specifically desire
that all or any part of the evidence
tendered by them ijs to be treated as
confidential. Even though they might
desire that it may be treated as confi-
dential, such evidence is liable to be
made available to the Members of
Parliament. I have read this rule for
your benefit,

A.

SHRI PREM PANDHI: Thank you
very much Mr., Chairman anq Mem-
bers of the Committee. The Commit-
tee and Members of the Punjab,
Haryang and Delhi Chamber are very
grateful to you for giving us this
opportunity to appear before you and
explain further the Chamber's views
on the proposed amendments to the
Companies Act. I would like to
amplify it. We are seventy years old.
We cover the entire northern region,
Punjab, Haryana, Delhj and Himachal
Pradesh. We have about three hun-
dred members of small, medium and
large size including some public g=2c-
tor undertakings.

The Companijes (Amendment) Bill,
1972 seeks to make far-reaching
changes in the laws regulating the
working of the corporate system, The
corporate sector, as you know, has

played a useful and dynamic role in
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developing our economy by stimulat-
ing growth of savings through invest-
ment, creating opportunities for em-
pPloyment and maintaining production
and supply of essential goods and ser-
vices. In our opinion, it would be an
unwise policy to place undue fetters
on the actiyities of the entire sector
for the misdeeds of a few who might
have indulged in undesirabls practices
io prevent which this piece of

legislation is sought to be introduced.

The assumption of powers to acquire
and control the acquisition of shares,
to approve auditors where 25 per cent
of the shares ig held by Government,
etc. and raising the number of Gov-
ernment directors from two to any
number are apparently designed to
hasten the process of take over of the
companies by Government and in-
crease areas of governmental interest
in the running of the industry. The
transfer of power from judiciary to
the executive, widening of the base
for datermining companies under ‘same
management’, controlling the appoint-
ment and re-appointment of Managing

d whole-time Directors, sole-selling
agents etc, would erode tha initiative
and enterprise of the professional
managers running the companies and
thus hamper the growth. In view of
the serious impact which the proposed
amendnients will have on companies,
the Chamber constituted an expert
panel to examine the various provi-
sions of the Bill and frame comments
which have been submitted to you.

I would like to make here wne
general point. What would happen is
that after these amendments are in-
troduced, some rules would be fram-
ed, as usual. Now because of the in-
creased area of administrative deci-
sion-making, there would perhaps be
scope of appointment of some kind of
an administrative board or something
like that where without the necessity
of having to go to judiciary, one-can

have a court of appeal and in a very,

efficient and quicker way look for
some kind of a redress.

Now, 1 would go clause by clause.

MR. CHAIRMAN: Since you have
submitted your Memorandum, it con-
tains all the points as far as the
clauses are concerned. If you have
any specific suggestions to make, or
you want to emphasise any particular
point, you may do so, otherwise you
have made your point.

SHRI PREM PANDHI: I would
only refer to some of the important
clauses, Sir,

Clauses 2 and 3 refer to the defini-
tion of ‘group’, which according to us
is very important. Mr. Raghunath Rai
will make a submission in this regard.

“HRI RAGHU NATH RAI: With re-
gard to the definition of the word
‘group’ and the definition of the
word; ‘same management’, we have
submitted in the Memorandum three
points that the definition is so wide
that it embraces practically every-
body in this field. We have also men-
tioned that it embraces trusts which
may be absolutely jndependent of the
company. The Bill sz2eks to jive
retrospective effect to these two defi-
nitions. We submit that no retrospec-
tive effect should be given to these
definitions. Whatever has been done
under the present Act has been done
according to law and something might
have followed out of this. To give it
retrospective effect would mean un-
doing something which has already
been done according to law. Our sub-
mission is that under ‘same manage-
ment’ even a stranger would come in.

SHRI PREM PANDHI: In regard to
our commenting on the more impor-
tant clauses, we had, at the moment,
commented only on one point. There
are other points also on which we
would like to comment, if you give
us an opportunity.

MR. CHAIRMAN: If you have any
more points, you can go on,

SHRI PREM PANDHI: I would re-
quest Mr. Hazari to comment on
clauses ¢ and 7. +



SHRI C. K, HAZARI: By the amend-
ment suggested, by revising the defini-
tion, a large number of private com-
panies will become public companies
for all practical purposes, Our sub-
mision js that this- will increase work
of the companies themselves as well
as the Department because a lot of
returns will have to be fileq by the
private companies to the Government
for scrutiny.

We have also suggested in our
memorandum that the financial limits
fixed for private companieg with
capital of Rs. 25 lakhs and Rs. 50 lakhs
turnover should be reconsidered as,
in the opinion of the Chamber, they
are considered to be very low and
particularly because of the inflation-
ary trend in the country, the limit of
Rs. 25 and 50 lakhs loss much of their
value. Our suggestion is that it
should be raiseq to 50 lakhs capital
and Rs, 2 croreg turnover.

In connection with deposits being
received by the companies, it is felt
by the Chamber that this will create
some difficulties for the companies
themselves besides the method sug-
gested of issuing prospzcfuses beihg
rather cumbersome and might not
serve the purpose for which the clause
is being chapged. The Chamber ac-
cepts that a certain amount of regula-
tion on deposits is absolutely necessary
to safeguard the interests of the
depositors, but looking at the practical
side as to how the deposits are accept-
ed today and whether the changes
now going to be introduced will
create practical difficulties, I would
just say that deposits are being accept-
ed under the present regulations of
Government for periods of one year
only by the companies and they are
payable after the oxpiry of the period.
Certain information is supposed to be
published by the companies which the
Reserve Bank hag prescribed. It may
be suggested in this connection that
the companies may be required to
publish some information in the news-
papers once g year or twice a year for
the benefit of the would-be depositors,
but the issue of a prospectus from
Aime to time will not satisfy the needs
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of the would-be depositors. Then,
there ig a provision that if the rules
that are framed later on are guch that
the amounts become refundable, the
refunds would be made within 30
days. My submission is that these
conditions will not be practicable
because companies enter into an
agreement whenever they receive
deposits and if it is for one year or
two or three years, these deposits
should be allowed to run the entire
period and should be made payable
only after maturity. This period of 30
days may not apply to certain types
of deposits,

The Bill requires now that the ap-
pointment of Auditors should be
brought under control, (This ig in
regard to Clause 29 on page 12 of our
memorandum). It is now going to be
prescribed that any Auditor who has
worked for three years will be subject
to change. Now, I ‘need not argue
about it except to say that the right
of the shareholders, which we consider
to be fundamental, should be allowed
to prevail. The majority rule in a
democratic country like ours should
decide who should be the Auditor, In
cases of companies where 4he holding
of financial institutions are 25 per cent
or more, the right to appoint Auditors
is now to be given to the financial
institutions. The financial institutions,
in my opinion, are as much share-
holders of the company as any other
shareholder ang if they so desire, they
ran exercise their voting power at the
meeting; no special authority need be
given to the financial institutions,

1 now refer to Clause 22. In my
opinion, it js a very important clause
because it seems to me that Chartered
Accountants are being deprived of the
right to act as Cost Auditors. I am
personally a Chartered Accountant
and partly a Cost Accountant. The
distinction seemg to me to be some-
what superficial. A Chartered Acco-
untant's work is very much concern-
ed with Cost and to say that Cost
Accountants should be the only peo-.
ple who qualify te cenduct an auwdit,
in my opinion, is something which



flows from a presumption that Char-
tered Accountants cannot perform this
duty. My submission is that this
matter needs reconsideration.

Then, another aspect is that Cost
Audit Reports may be published by
the order of Government. In our
opinjon the costing data of any com-
pany is of private and confidential
nature which the company would not
like to be published for the use of its
competitors. Today, returns are sub-
mitted to Government and if they so
desire, even today they can ask . for
further information and elaboration
and issue orders on the various facts
either to act or not to agct in a certain
manner. To invite comment from the
public or criticism from the public who
are not directly connected with the
costing data will, in my opinion, create
unnecessary difficulties in the opera-
tion of the companies,

Now, I will take Clause 23 regard-
ing appointment of whole-time Direc-
tors. Today, under the present law,
Government has to approve the appo-
intment of whole-time Directors.
There might be a necessity to make
changes to niake the law clearer
or more effective, but in the
proposed Bill, many other considera-
tions are now being brought in.
1 will refer to a provision in this re-
gard which was not acting in the pub-
lic interest. As far as the appoint-
ment of Directors in private compa-
nies and public companies are con-
cerned, ordinarily one does not think
that there would be anything done
dividual is being appointed. Again
against public interest if a certain in-
the reappointment ig also done sub-
ject to new conditions. Reappointing
the same directors on the same condi-
tiong is a matter which should not be
reopened from time to time. When
the terms and conditions are once
approved by the Government, the
Directors should be allowed to conti-
nue on the same terms and conditions.
If in the present context, it seems un-
usual to indicate something about the
professional directors to Government,
then ‘these professional Directors also
look for security likg anybody else.

They feel insecure becauwe they de
not have much financial interest in the
company or may be no interest in the
company and they will be eubjectgd
after three or five years, to certain
amount of scrutiny. We do not know
what the results would be, but defi-
nitely it would go against the profes-

' gional managers who are supposed to

act in a company in a manner that
they bring about good management
and professional outlook in the com-
pany. Thank you, sir.

SHRI PREM PANDHI: Thank youw
very much, sir. 1 think as far as
highlighting of the pointg is concern-
ed, we will finish at this stage and we
would be very happy to ansgwer any
questions that may be put by the
Members of the Committee.

SHRI MADHU DANDAVATE; Sir,
the system of Managing Agencies
managing these companies was al-
ready abolished. Is it not a fact that
even with the amendment of the Act
in 1969, the evils—by back door
methods—of the previous managing
systems were already operating and
as a result of that, don't you feel that
some of the amendments that are pro-
posed in this amending Bill will, to
a very great extent, be able to re-
move all those evils?

SHRI PREM PANDHI: Sir, general-
ly, to the extent of what I said in my
introductory remarks in the begin-
ning, there is no denying the fact that
for a number of these amendments,
there are goods reasons why it is
necessary to bring them in. On the
whole the problem arises about the
manner in which it is sought to plug
those loopholes and then the manner
in which the execution takes place. As
it is, one is getting into a stage where
one has to go to Government for too
many permission or approvals and the
speed with which the approvals come
is very slow due to the system lead-
ing to various kinds of difficulties and
delays. What one fears is that these
amendments would lead to even great-
er controls and administrative difficul-
ties and inspite of their very best

¥



efforts, and dealmg with a number of
officials in the Government, one has
come across the fact that they are ex-
tremely helpful people and the}j are
very anxious to do things quickly.
This is what one fears that whilst it
is a good thing to try and plug these
loopholes but in regard to the ad-
ministrative capacity for the gsystem
to take on this load one has doubts.

SHRI MADHU DANDAVATE: What
would be your objection to having
thig provision, as far as ‘X’ managing
agents are concerned? Before they
entered into any agreement with X’
management, if they have to take per-
mission of the Central Government
so as to remove all malpractices, what
concrete objection you will have to
this? Is it that there is too much
power in the hands of the Government
or do you have any other objection to
this?

“

SHRI RAGHU NATH RAI: So far
as the Chamber of Commerce is con-
cerned, we do not have any statistics to
say as to how many managing agents
have tried, to circumvent the law and
entered into the management through
back door. Of course, there may be a
few cases but my submission only is
this law should not be changed only
for the sake of a few exceptions and
whatever they have done, they have
still done it according to the law and
they have not in any way undermined
the interest of the company.

MR. CHAIRMAN: It looks that there
is a difference of opinion in what you
say and Mr. Pandhi hag said. Mr.
Pandhi agrees to the views of Mr.
Dandavate. He says that those logp-
holes are to be plugged because of the
inefficiency or inability of the Govern-
ment officials. It would be casting an
onerous burden on the business. This
is what he said. But you on the other
hand say that these managing agents
have not done anything wrong or have
not tried to enter from the back door.
So there is a difference of opinjon in
this regard.

A

-~
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SHRI MADHU DANDAVATE:
There is another very important as-
pects. As far as the present practice
is concerned, the definition of the con-
cept of the same management is a
very valid one. You will find, at least
here you would agree on the basis of
the experience, that due to the wrong
interpretation or inadequate definition
of these clauses, so many disadvan-
tages have been there and if you look
at the actual working of the M.R.T.P,,
Act you will find that they have point-
ed out in a number of reports what
exactly are the deflnitions when we
deal with the various cases. And they
themselves who are actually concern-
ed with the working of the Commis-
sion, very often pointed out what are
the difficulties faced and hqw to re-
move them. So, do you think tHere
is need for reviving the bill? Do you
think ‘that this will help or worsen
the situation?

SHRI PREM PANDHI: We are quite
aware of the fact that the Monopolies
Act and the Companies Act have to
work hand in hand and certain defi-
ciencies are there in the Monopolies
Act and the Companies Act. But, in
our Memorandum, we have clarified
where certain difficultieg are likely to
arise; for example, the concept of
same management should mnot be
stretched too far and, in all matters,
everything cannot be legislated and,
where executive powers are given,
these should be exercised according to
some guidelines and principles. The
Amendments give powers to Govern-
ment which are difficult to both
implement and understand. In con-
clusion, we are not just objecting to
all these changes, but are recommend-
ing that certain things ought to be
clarified so that there is no confusion
in the minds ot the company officials
who have to observe the laws as also
in the minds of officials who have to
administer these.

SHRI MADHU DANDAVATE: Do
You think there is a confussion in the
present definition?



SHRI C. K. HAZARI: We have
pointed out that when a person acts
as Chairman of a company he may not
have financed yet he may be deemed
to be that.

SHR] MADHU DANDAVATE: The
p-wers of the authority of the court
under the provision are now sought to
be transferred to the Central Govern-
ment. 1t is true that there should not
be too much concentration of powers
in the hands of the Government. Do
you suggest any structural changes in
the existing administrating matter and
certain changes in the authority.

SHRI C. K. HAZARI: We must ad-
mit that we do not know what diffi-
culties have taken place in the past
when the powers vested with the
court in certain matters are sought
to he taken away. The Government
has experienced certain difficulties in
this matter_ . ..But as our Chairman
made a suhmission earlier that in mat-
ters where any party is aggrieved by
any decission some sort of judicial
process ought to be avaijlable to the
company to come and operate and
seek redress.

SHRI M. K. MOHTA: Regarding
clause 2, they have commented that
the definition is extremely wide and
vague. Do you have any alternative
suggestion to make regarding the
group which will serve the intention
of the Government asg well as not be-
ing vague?

SHRI PREM PANDHI: I would ask
my colleague Mr. Raghu Nath Rai to
answer this question. I would like to
make one submission in regard to the
alternative suggestions we may have.
In the context of some of the prob-
lems that we have raised in our memo-
randum, I feel that there is need for
making some sort of constructive sug-

gestion as an altermative to these. But.

the time we have had for this at the
preseny moment has been very little.
We tried to give a lot of thought to
this. All that one needs is more time
for that. Now, I will request Mr.
Raghunath Rai to comment on this.
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SHRI RAGHU NATH RAYI: On this
point, we have suggested in our me-
morandum that the areas where the
misuse of power can be done in this
clause 18(a) should be deleted because

'th it, it becomes absolutely in our
opinion vague. Because how is the
‘object’ going to be determined, there
is no rule, no regulation and it can be
interpreted in different manner on
different occasions. That is why we
‘ubmitted that this area should be
defined clearly so that there is no am-
biguity about it and both the mana-
gement of the company as well as the
department know clearly as to the
area of their jurisdiction so that if
they have to enter into any transaction
they should know clearly in advance
or that they would have connected
under the definition of word ‘group’
with this word as it stands with this
provision or ‘excise’ or have the
object of exercising control. This be-
:omes absolutely impossible for any-
one individual to interpret and to pro-
ject his own working in the company.

SHRI M. K. MOHTA: The definition
of same management as hag been in
the previous Act would be gquite ade-
quate and sufficient to meet the situa-
tion or does the Chamber think that
no amendment is at all possible?

SHRI RAGHU NATH RAI: We have
already submitted that.

MR. CHAIRMAN: There is no spe-
cific suggestion to make, but no alter-
native he has pointed out.

SHRI M. K. MOHTA: On the ques-
tion of inter-corporate investment.

MR. CHAIRMAN: The witness has
said no. So far as he is concerned,
he is not able to point out the exact
definition, But this definition is not
happily worded. It requires a change.

SHRI JAGANNATH RAO: Does he
say that no amendment is necessary
at all?

MR, CHAIRMAN: The witness has
to reply and whatever he replies you
have to hear.



SHRI RAGHU NATH RAI: So far
as the Chamber is concerned, we are
no doubt of the view that no amend-
ment is called for in the area ‘group’
in the definition, But as our Chair-
man has already submitted that if the
Government feels in the working of
the particular section of the Act they
have any difficulty or they consider
that particular type of transaction
entered into between
should be deemed to be under the
same group, our only submission was
that we have no objection to it so
long as it is clearly defined and we
know in advance as to how it is go-
ing to happen.

SHRI MAHAVIR TYAGI: So the
chamber is not opposed to it.

SHRI M, K. MOHTA: What the
Chamber feels that an investment by
a private limited company in another
private limited should not be subjec-
ted to any restriction of the Govern-
ment at all or should it be subjected
to some restriction. If so, to what
extent and alsp in the case of a
private limited company in another
public limited company. Is it to be
negotiated or regulated or restricted?
If it is to be regualted to what extent?

SHRI C. K. HAZARI: In the opi-
nion of the Chamber, the present res-
trictions under the Act are adequate.
The Companies have to operate with-
in certain limits that have been laid
down, i.e. 20 per cent, 30 per cent and
so on, and this need not be changed,

SHRI M. K. MOHTA: My next
question is regarding fhe reappoint-
ment of auditors. To what aextent
does the Chamber think that there
has been comcentration in audit in
reality apart from the propaganda
that have been made by both the
sides? What is the extent of the con-
centration? Whether there is any
case for curbing such concentration
and whether the Chamber agrees to
the way in which this is being sought
to be curbed or not?

SHRI C. K. HAZARI: Sir, the
&Lhamber have no data available to

the company.
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it and no definition on the word ‘Con-
centration’ as far as the auditors are
concerned. We heard the word when
the Monopoly Act was enacted. But
this new type of concentration as far
as a profession is concerned, is un-
heard of. I would submit, Sir, that
this should not be there. If I want
to go to an expensive doctor, I should
be allowed to do so if I can afford.
Similarly if companies want to have
the services of experienced auditors
to advice them on certain matters,
they should be allowed to employ
them, It is not a question of just car-
rying out checking of accounts. But
various matters are discussed between
the Company Board of Directors and
the auditors who have the necessary
experience and this experience will
be very useful in the management of
a Company. If we are so much con-
cerned with the breaking up of the
so-called concentration, it would mean
that a Company will be asked to ap-
point some auditors who may be
unknown, who may not be adequately
staffed and who may not be know-
ledgeable, and this will not help the
Management of the Company,

SHRI M. K. MOHTA: My last ques-
tion is this. I would ask a general
question, What would be the overall
impact and effect of the amending
Bill on the industrial and economic
development of the country and to
what extent would it ensure social
justice?

SHRI PREM PANDHI: I did touch
on this point in the beginning. We
spent lot of time in discussing this
particular point. This kind of detailed
taking of interest in the running
of an industry is perhaps going to
lead to a situation where a number
of ug®in industry are going to approach
the Government to give us rooms
and offices to work in Shastri Bhawan
itself. It is not that. I said myself
in the beginning that a mumber of
these things are required. But in
terms of the very very widespread,
intimate and detailed contact that is
going to become necessary as a result
of this measure, the rate of growth,



if that is what one is looking for, to
be improved in the economic field, I
cannot help thinking that this is go-
ing to be most definitely and adver-
sely affected.

‘SHRI K, S. CHAVDA; Sir, they
have mentioned in their memorandum
on Page 12 (Clause 19) that the
Ministry of Industrial Development
collects on regular Dbasis detailed
information regarding personsg in the
employment of business houses and
industrial undertakings drawing sala-
ries over Rs, 2,000 per month. So,
Mr. Pandhi, you have no objection. to
this, is it not?

SHR] PREM PANDHI: Are you re-
ferring to what the Ministry of Indus-
try is already asking for?

SHRI K. S. CHAVDA: 1 have said
that they have mentioned in their
memorandum that the Industrial De-
velopment Ministry collects detailed
information regarding their employees
who are drawing Rs. 2,000 and more
per month. I said that they have no
objection to this? Is it not WMr,
Pandhi or have you got any objection
to this?

SHR] PREM PANDHI: There are
lots of things on which we are asked
to give information and we had given
this. To the extent that this is there,
we provide the same. We have no
objection to this because we have to
do this. What we are objecting to or
what we have made out in our Memo-
randum in regard to this Clause is
that the additional information that
is asked for is perhaps unnecessary
and this is an avoidable increase of
work.

SHRI K. S. CHAVDA: For your
benefit, May I read the requireqents
as to the Profit and Loss Acecount.
Page 554 of the Companies Act,
Schedule VI, Part II, footnote 2.

“In respect of sub-items (1) and
(2) the profit and loss account
should also indicate separately the
number of employees of the com-

pany who are in reecipt of, or are
entitled to receive -emoluments
amounting in the aggregate, to
Rs. 2,000/- or more per mensem,
and in computing such aggregate
emoluments—

(i) All payments to be made
by the company in cash,

(i) all contributions etc., to be
made by the company, whether
in cash or otherwise, and

(iii) the approximate money
value, where practicable, of per-
quisites and benefits in kind,

shall also be included”.

The provision is already existing.
Have you represented to the Govern-
ment that this provision should not
be there?

SHR] PREM PANDHI: This provi-
sion to which you have referred . Sir,
relates to the rules which were en-
forced last year. If I remember cor-
rectly, and several representations
have been made by various Chambers,
including this Chamber that we re-
present, in regard to the rules that
have been enforced. In case of some
companies which represented to the
Company Law Board, certain exemp-
tions have also been granted in res-
pect of the requirements that are
to be fulfilled under these rules. The
one requirement under the rules was
that salary and perquisites of the
employees should also be given. To
our mind, this is absolutely unneces-
sary and the publication of the names
of the employees is not necessary, In
fact, there is something private and
confidential about certain matters and
salaries one generally does not like
to disclose.

MR. CHAIRMAN: Even with re-
gard to names, is it something pri-
vate?

SHRI PREM PANDHI: Name is
disclosed and, against names, we have
to mention the salary the person
draws,
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. cising control.

. exercising” are deleted.

SHRI K. S. CHAVDA: What harm
is there if you disclose the names?

SHRI C. K. HAZARI: We have put
forward the view that this is unneces-
sary. In our opinion, this is some-
what a private matter. Even the In-
come-Tax returns which are filed are
generally considered private and con-
fidential matters and they are not
supposed to be disclosed, the way
this Bill proposes.

SHRI D. D. PURI: My first ques-
tion relates to Clause 2 regarding
the definition of “group” and exer-
A view has been ex~
pressed that the clause would be
perhaps a little les; vague and ambi-
guous if the words “has the object of
I put it to
the distinguished gentlemen here—if
“which exercises” were deleted and
“has the object of exercising” retained,
would it not make the Clause a little
less vague and certainly, then the
group would be identifiable. . The
party or whoever wishes to poise this
charge of a group would have to es-
tablish the objection of that group.
Every single vote in a share-holders’
meeting is important and if 519,
vote in favour of a thing in any
meeting, it might change the situa-
tion. I wish to put it to them that if
the words, “has the object of exer-
cising” were retained and “which
exercises” were deleted, could it not
make it a little less clear?

SHR]I RAGHU NATH RAI. We
agree that if these words are deleted,
the 'meaning of the word “group”
would certainly be more clear than
now.

MR. CHAIRMAN: Mr. Rai, I am
?naking it clear. Look to the definition
we. clause 2(i). He asked a qQuestion
whether, if the words, “any combi-
nation thereof which exercises” and
“which exercises” were deleted and
the rest retained, would it not serve
your purpose? This is what Mr., Puri
means,

-
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SHRI RAGHU NATH RAI: Our
submission is that “any combination
thereof which exercises” i3 a matter
which, we know at the present time,
whether it is exercising or not; but
even then, how they are exercising
control is again not definite, because,
how a combination of certain people
would act, as Hon. Member pointed
out with 51 per cent voting in a parti-
cular case, would also amount to this,
that they are exercising control over

" the company, although they have no

hand in its management. This, in my
opinion, is not clear; but subsequent-
ly when these words are mentioned,
they are absolutely superfluous, in our
opinion, and unnecessary. Thirdly, it
i3 further mentioned that the ‘“group”
means those who have control over a
corporate body. ’

SHRI MADHU. DANDAVATE: He
is very clear,

MR. CHAIRMAN: Now next ques-
tion. Mr. Puri, I have put the ques-
tion to the witness in different ways;
but the witness does not want to
agree with you.

SHRI D. D. PURI: My next ques-
tion is in regard to page 4, “accustom-
ed to act.” That is, “if the directors
are accustomed to act”. I would like
the views of the Chamber as to how
they would interpret these and at
what stage and in what point of time
or action, would a custom evolve in
the voting of the Directors. Does it
present any difficu'ty to them? They
have, in their note, interpreted it to
include a situation where the two
companies have a common chairman.
That is at page 83 of their memo. 1
have a little difficulty in understand-
ing this part of the memorandum.
They have stated that where two
companies have a common chairman,
they would be deemed to act, accue-
tomed tc act, in accordance with his
directions or instructions. Now, Sir,
there are two points arising out of
this. Number one, I take it that it

' is not the point of view of the Cham-

ber that if anyone is presiding over
a matter, he can take away the free-
dom of the other participants therein.
Certainly, it should not be the idea at



all. Merely because one happens to
be the chairman of a company and
he presides over the Board meetings
of the compeny, it does not mean that
the directors can be deemed to be
accustomed to act in accordance with
the directives of the chairman. That
is my first question. My second
question is, whether this is likely to
present serious difficulties in its inter-
pretations and connotations in  the
day-to-day working of the company.

SHRI C. K. HAZARI: Our Cham-
ber supports the view expressed by
the Hon. Member that the words “ac-
customed to act” are something
which is not easily comprehensible.
It may be that these words exist in
the present Act also.

MR. CHAIRMAN: They have been
carried over.

SHRI K. S. CHAVDA:
the hang-overs of the past.

They are

SHRI C. K. HAZARI: May be;
but I think we are looking at the
Act and the entire company adminis-
tration as it has worked in the past
several years; and we are going to
revise our views on certain matters.
I would suggest that these are things
which arc difficult to comprehend
and likely to create certain doubts
in the minds of those who run the
company.

SHRI D. D. PURL: My third ques-
tion is, briefly speaking, in regard to
dividends on which three provisons
are sought to be made in the Bill.
Number one, if a dividend remains
unpaid for a period of six months, it
has to be remitted to the Govern-
ment. The second is that the free-
dom of the company has been curtail-
ed for declaration of dividend out of
reserves. And the third is that after
a period of six years, the dividend
becomes the actual property of the
Government. In regard to the first
one, viz,, six months, is it not the ex-
perience of the Chamber which con-
sists of company executives and audi-
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tors that more than 980 per cent of
the dividends which remain unclaim-
ed, relate to shares in  transmission
delays involved in obtaining succes-
sion certificates and they may relate
to small shareholders? Large share-
holders see to it that the dividends
are collected on the date. 1Is it not
their experience that dividends re-
maining unclaimed, relate to small
shareholders? In regard to the
second question, I would like to know
about the freedom, that is sought to
be curtailed, of the companies to de-
clare dividends out of
how far would it apply to carry for-
wards in profit and loss account?
Would it not lead to large amounts

4

reserves— -’

being carried forward in profit and

loss accounts; and also would it not
lead to a situation where the compa-
nies would declare large dividends,
even part of the profits that they
would normally carry to reserves, be-
cause they are going to lose the free-
dom to declare dividends out of the
reserves later on? Thirdly, what is
the view of the Chamber regarding
this, that ultimately, if the dividend
is not claimed for a period of six
years, should it actually, and in
justice, belong to the other share-
holders or should it go to the Gov-
ernment?

SHRI C. K. HAZARI: In answer to
the three questions of the hon. Mem-
ber, I would explain a little bit in re-
gard to our position. The Chamber is
opposed to this clause totally, because
it seems to me to be undue inter-
ference with the working of the com-
panies, The allocation of dividends
is made at the shareholders’ meeting.
Thereafter, within 42 days, the divi-
dend is supposed to be paid. The Act
now proposes that this amount should
be transferred to a separate bank ac-
count within 7 days. I would submit
that there seems to be no necessity for
such a transfer, for the simple reason
that quite a large number of compa-
nies are paying dividends out of funds
which they have borrowed from the
banks. The interest charged is any-
thing over 11 per cent and if this

A



money remaing locked up separately,
for six weeks or eight weeks, there
would be unnecessary charge of inte-
rest to the companies, which could be
avoided. The payment of dividend
once it is made, is claimed by the
shareholders immediately in, I would
say, a very large majority of cases,
because as a shareholder when one re-
ceives a cheque for the payment of
dividend, one does not keep it with
him. Money is needed by every one.
A very large number of shareholders
depend upon share dividends. There-
fore, this condition does not seem to
be correct. With regard to the re-
serves, as a shareholder I, or anyone,
would look forward to a continuity of
inccme. I may not entirely depend
upon it; but still, I look forward to a
certain flow of income to come to me
year after year. The company mana-
gement are trying to regulate a certain
flow of dividend year after year, They
might be compelled, in one year, to
reduce it when profits are not
sufficient, or to increase it when
the profits are more. The third
point raised by the hon. Member is
whether this amount should be depo-
sited with the Government after six
years or not. We are unable to com-
prehend this. If money remains un-
claimed by the share-holders it be-
comes the property of the Govern-
ment. Similarly, the shareholders who
do not claim dividends, unfortunately
might lose the right to claim after a
certain period. Today there is no re-
gulation to do so. I would suggest
that this may be looked into. If for
ten or twelve years dividend is not
claimeq by the share-holders, the
same may be transferred to the
Reserve Fund.

SHRI D. D. PURI: In regard to au-
itors, the provisions of the Bill make
t compulsory that in respect of an

muditor who has been functioning for
hree years, cannot be
utomatically. I put it to the Cham-

r that a view has been expressed
ere by someone that it is only the

secunty of tenure of the auditor which

re-appointed
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leads to independence and, therefore,
is it not their view that if there are
any restrictions to be imposed, they
should be restrictions on change of
auditors and not on continuing audi-
tors once appointed. Any restriction
on re-appointments would lead to
lack of independence rather than
other way round.

SHRI C, K. HAZARI: I am not an
auditor.

SHRI D. D. PURI: In certain cir-
cumstances the number of Government
directors is sought to be raised from
two to without any limit. Now among
the gentlemen present here on behalf
of the Chamber who have had experi-
ence over the last twenty or twenty-
flve years in alditing companies, have
any instances come to their notice
where the two directors nominated by
the Government, been over-ruled or
some serious situation has arisen be-
cause the Government directors were
in a minority?

SHRI C. K. HAZARI: Personally I
had the experience of working with
the directors nominated by financial
institutions. They are not Govern-
ment directors but the representatives
of Government institutions. We had
absolutely no difficulty in working
with the directors and this I would
say that there was almost a total
unanimity in matters concerning the
company’s management, This clause
to which the hon. Member referred,
for some reason, it is not clear to us.

MR. CHAIRMAN: They have not
over-ruled, that is what you mean.

SHRI C. K. HAZARI: They are
cooperative. R

SHRI SALIL, KUMAR GANGULI:
Among your members there must be
several companies having a paid up
capital between Rs. 25 lakhs and Rs.
50 lakhs. Have you any idea as to the
profit they made during the last finan-
cial year or previous to that?



SHRI PREM PANDHI: I am afraid
this information would not be readily
available across the table,

MR. CHAIRMAN: Can you supply
us the information of a company with
a paid up capital between Rs. 25 to
50 lakhs and making profits and the
quantum of profit?

SHRI RAGHU NATH RAI: Cer-
tainly, we will.

SHRI JAGANNATH MISHRA: Can
you perhaps give us some instances
where Government has readily come
10 a decision?

SHRI PREM PANDHI: We have re-
ally not had much time, When this
piece of legislation got combined with
another piece of legislation, i.e. the
Amendment to the Foreign Exchange
Act, and the period was very very
small to think in terms of this.
T would again, as a general thing say,
when one is dealing with law-in all
these clauses we are asked about these
alternatives or whether or not these
clauses should be there; or are they
justified? What one would like to
‘know is take things like the appoint-
‘ment of auditors, or where the un-
<laimed dividends should go, or infor-
mation about the people who are draw-
ing more than Rs. 3,000 a month, or
permission for the directors’ appoint-
‘ment to be renewed. At the moment
we have a piece of legislation in front
of us as it is intended to be, but what
one would like to know what is the
need for all this. Industry wants to
work actively. Why is it. when one
knows the administrative where-
-withals are not unlimited, necessary
40 bring in a great many of these clau-
ses for administering facilities are in-
adequate,

1 think the explanation is to be
given from the other side than from
us.

SHRI SYED AHMED AGA: I would
like to draw your attention to clause
10, page 6 of this Memorandum that
‘has been circulated. If it is unfair to
take over the companies, how else are
vyou going to safeguard this?

SHRI RAGHU NATH RAI: Unless
a certain complaint is ‘made by the
Managzment, how is the Government
going to take initiative to take .the
shares of the particular company. This
concept is so vague what we feel that
it is no more necessary for the Gov-
ernment to have this power. On the
application of the management or on
the application of the persons who
have been refused transfer of share,
Government can go into the question
whether the transfer of share is with
a view to acquire control over the in-
terest of the Company or into the ma-
nagement and the affairs of that Com-
pany? Sections 409, 410 give adequate
powers to the Government and our
submission was with this power in the
hands of the Government, by amend-
ment of Section 104, every time even
a small share is to be transferred
somebody comes and writes a letter to
the Government, the purpose of this
is acquired. Government comes into
picture and starts investigation, In
other words even the prospective
transferees of the share should
approach the Government, The
number will become so huge that it
will become difficult for the Govern-
ment to manage it.

SHRI SYED AHMED AGA: Clauses
20 and 21. They say it is the funda-
mental right of the shareholders of
the company to appoint auditors. The
same principle or view I express here
is that it is from the point of view of
the non-controlling sharehclders. The
controlling shareholders appoint the
auditors and not the non-controlling
shareholders. The auditor is there to
safeguard the non-controlling share-
holders. How do you deal with this
point?

SHRI PREM PANDHI: How would
it be possible to correct? Suppose just
by the change of auditors the interest
of the non-controlling shareholders
would be better safeguarded or if a
change takes place and that change
was not considered adequate or good
by the controlling shareholders,
how will that be for the overall good
of the Company? That is not easy to



understand and that is why we have
said that the interests of the share-
holders not only who control but also
non-controlling would be far better
safeguard if the auditors changes are
not made too frequently.

SHRI R. R. SHARMA: Memoran-
dum No. 8, Clause 10, para 14, You
have offered no comments. Have you
got any comments with regard to the
penal provision?

SHRI RAGHUNATH RAI: We have
already submitted that so far as this
amendment of Section 108 A is con-
cerned, it is absolutely not necessary.
The penal provision will put so much
of difficulty for the company that even
the honest company management will
be faced with those difficulties. We op-
pose the penal provision.

SHRI P, M. SAYEED: May I know
if 1 have understood Shri Pandhi cor-
rectly—that he said that the Chamber
feels that there must be different set
up of administrative machinery, a
different set up through which they
can contact other than the Govern-
ment Machinery.

SHRI PREM PANDHI: The sugges-
tion I made was that the only remedy
that is available to us to-day in case
some unjust decisions are taken, is by
going to court,

With the increasing area of admi-
nistrative control in the day-to-day
running of the industry, our sugges-
tion was that there perhaps ought to
be some provision where there is an
independent Board, or some other
kind of an organization, where if I
am aggrieved about a certain admi-
nistrative decision, I can go without
having to recourse to the courts
every time.

SHRI P. M. SAYEED: You prefer
to approach to that set up than to the
courts,
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SHRI PREM PANDHI: I mean for
day-to-day matters. I do not say
that courts should be eliminated. One
should have recourse to the courts
only in extreme cases. If the hon.
Member were a professional Manager
in an industry, he would have known
the day-to-day difficulties. On every-
thing it is not always possible to go to
the courts, It is not a feasible
proposition,

SHRI P. M. SAYEED: Is it because
the Government’s hands are full, you
wanted decentralization,

SHRI PREM PANDHI;
mean that.

I did not

SHRI HIMMAT SINH: One page
4 of your Memorandum, paragraph
10, you have made certain comments
in respect of new sub-section (1A)
of section 43A, where a private com-
pany becomes a public limited com-
pany. You have said that there
appears to be no logic behind the
enunciation which has been made in
the proposed enactment. It should
not be assumed to a limited company.
Don’t you think that the private com-
pany which is the investee company,
should share the responsibility of the
public limited company.

SHRI C. K. HAZARI: The amount
of 24 lakhs which would convert a
private company for all practical
purposes into a public limited com-
pany seems to be top small. We have
suggested deletion of this clause, be-
cause in our opinion, private com-
panies generally should not be dis-
turbed in making their own decisions.
Quite a number of them are small
companies who might have reserve
funds and would like to invest their
cash into some shareg of public cum-
panies to the extent of 10 per cent
of the capital. Just merely because
a company invests a small amount
to earn dividend it should not be
brought within the purview of the
law by making it a public company.
We have, therefore, suggested dele-
tion.



SHRI HIMMAT SINH: You have
said that 21j2 lakhs is too small
an amount. You must be aware of
private companies which operate on
a share capital of few hundreds of
rupees and they undertake the work
worth lakhs of rupees. Why do you
regard 21|2 lakhsg as a small amount?

SHRI C. K. HAZARI: As I sub-
mitted, the private companies should
be left out of anything that is pro-
posed in the Bill, because these are
owned by certain families, certain
friends etc. and they should be free
to make investments. We have only
illustrated the point by giving this
amount. In principle, these com-
panies should not be touched. That
is what we feel.

SHRI HIMMAT SINH: The ques-
tion is that when a public limited
company takes an interest in a pri-
vate limited company, the assumption
is that the public limited company
wants to evade the responsibility
which falls on them by virtue of
certain compliances. The investment
in the public limited company is to
evade this responsibility. Therefore,
it is necessary for the private com-
pany to share the same responsibility.
Therelore, the private company in
which the investment i made should
be ipso facto regarded as a public
limited company.

SHRI C. K. HAZARI: I do not
share the views on behalf of our
Chamber.

SHRI HIMMAT SINH: Now im
regard to clause 6, you have said
that the proposal with regard to depo-
sits is bad and you regard it too
cumbersome. With the efficiency
that the private sector claims, noth-
ing can be so cumbersome as to make
available information to the public,
which wants to make deposits and
which would attract them to make
deposits. Yesterday a reference was
made to a very senior officer of the
ICS, who lost all his savings because
he deposited with some company. But
perhaps the information that is
sought to be made available to the
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people, who are interested in the de-
posit, if that was made available to
that gentleman, he would have been
saved.

SHRI C. K. HAZARI: Our cham-
ber is not at all opposed to giving
information to the would-be deposi-
tors. What we have submitted ic that
issuance of prospectus on the same
lines when a company  jssues and
floats shares in the market does not
seem to be practical proposition.

Quite a different category of depo-
sits are floated from time to time.
Deposit is a day-to-day affair, If any
depositor goes into a  company’s
office and wants to put in some
money this money is accepted. The
regulations which the Government
wighes to have are most welcome but
the issue of prospectus, in my opi-
nion, will not serve the purpose a
would-be depositor does not even
read the prospectus. And, how often
can a company continue to issue pro-
spectuses when deposits are a day-to-
day affair? All the 300 working days
we have receive deposits and pay
deposits; so how can a prospectus be
given to a depositor when he comes
to hand over g deposit.

SHRI HIMMAT SINH: Regarding
Section 108D you say that this should

be applies to a holding above
a certain minimum, the minimum
being 5,000. Once you accept the

principle of making a regulation, why
are you restricting it to 5,000?

SHRI RAGHU NATH RAI: So far
as beneflt of = transfer is concerned,
my submission was that a restriction is
imposed that the transfer should be
registered within a particular time
and we do not think that he has any
scope left over. If a small sharehol-
der having Rs. 500 in the beneficiary
and has to take permission from the
Government and report it to Gov-
ernment and register it, the procedu-
ra] effect will be lost and the purpose
which js tried to be achieved will not
be served.

SHRI PREM PANDHI: In fact, they
themselves accepted this principle.



For example, where a small scale
industry or the smaller man is con-
cerned, they have said that perhaps
it is not worthwhile to go through
the routine of going through all these
formalities.

SHRI HIMMAT SINH: There is
a certain amount of responsibility on
the part of the Chamber in regard to
the introduction of a system of cost
accounting. Yau have said that the
work of the auditor itself iz adequate
and there is no need for any intricate
system of cost accounting to be im-
posed on a company. But the auditor,
after all, depends on the disclosures
you have made before him. Cost
accountancy is a different thing alto-
gether. Cost accountancy is a specia-
lised job just as a Secretary’s job, is
a specialised job and the Auditor’s
job is a specialised job. In my opi-
nion, you should welcome it rather
than object to it.

SHRI C. K. HAZARI: As submitted
by me earlier, the demarcation of
work between Chartered Accountants
and Cost Accountants seems to be
artificial.- Chartered Accountants,
because of their education and expe-
rience, are adequately armed for
carrying out cost studies. Cost Accoun-
tants may have had some specialisa-
tion in the cost accounting field, but
1 am afraid that just because they
have passed this examination it
should not be assumed that they have
become specialists in cost audit.

SHRI S. S. MARISWAMY: This is
in regard to clause 29. You wanted
the 25 lakhs to be raised to Rs. 50
lakhs. I would like to know whether
in your opinion Rs. 25 lakhs is too
small a sum and whether a company
with Rs. 25 lakhs cannot pay a whole-
time Secretary.

SHRI RAGHU NATH RAI: So far
as a company with 5 capital of
Rs. 25 lakhs is concerned, the work of
the Secretary is not so much, and
there is no necessity for.a whole-time
person for it. This is the first time
it is being done as a sort of compul-
sion that a particular company should
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have a Secretary with a particular
qualification, when the work of the
Secretary is being admirably and
honestly done by another person and
the company has not felt any difficulty.
Our suggestion is that these compa-
nies are too small to be able to afford
the luxury of a whole-time person
and the consequences following it.

SHRI BEDABRATA BARUA: Are
you aware of the legal position that
once a dividend is declared, it" be-
comes debt payable by the company
and is therefore held in trust by the
company for the shareholders? What
have you to say on this legal posi-
tion?

SHRI RAGHU NATH RAI: It is no
doubt a social law that dividend once
declared becomes debt; but it is debt
to whom? It is debt by the com-
pany to ity own shareholders who are
the owners of the company. The
definition of the word ‘debt’, just as in
income-tax and certain other matters,
is that it should be handed over to
the company if it js not wanted for
a particular period. So, there should
be no separate account. The share-
holders has no claim separately
though he has a right, no doubt, to
the dividend.

SHRI BEDABRATA BARUA: It is
not denied to him, but he does not
claim it.

SHRI RAGHU NATH RALI: My
objection is also to having separate ace=
counts.

SHRI BEDABRATA BARUA: Re-
garding take-over, you have said that
sufficient provision is made in the
present Act. Are you mnot* iware
that a lot of take-over is taking place
all round the country and a lot of
money is being paid in black?

SHRI RAGHU NATH RAI: Qur sub-
mission is that Section 499 gives suffi-
sient powers to Government to check
these malpractices,



SHRI BEDABRATA BARUA: This
law is not very stringent. These laws
are for average company manage-
ment. These things are being practis-
ed in most advanced countries. Take
overs do not take place in the man-
ner in which it takes place in this
country. If this type of take over is
being done then we have provision
under Section 409 to prevent this
practice. But I would like to know
from you whether you have any ob-
jection if a private limited company
is made public limited company when
Public interest is involved,

SHRI RAGHU NATH RAI: Our
submission only is what is the defini-
tion of the public interest, because
public interest means the interest of
the share holders, that has to be
defined.

SHRI BEDABRATA BARUA: Sup-
Pose loans are given to the company
from public financial institutions.

SHRI RAGHU NATH RAI: For
that, financial institutions can always
insist on the company concerned- to
see that public interest is safeguard-

ed. |

SHRI BEDABRATA BARUA:
About investigation, you have said
that the provisiong under section 209
is,applicakle. You have said that
inspection of the company’s documents
is tantamount to investigation. In
fact what we propose to do is to ask
these companies to produce certain
documents. Beyond that it is not
taken as investigation. So, whenever
you are asked to produce the docu-
mentg and papers, it cannot be taken
as tantamount to investigation.

SHRI RAGHU NATH RAI:
submission is that the word is not
confined to the production of the
documents and papers. It al3o means
calling of the witnesses and asking
the witnesses to come and explain
before a junior officer of the
Department. If the object of the ins-
pection is to watch only the perfor-
mance of the companies, we can ap-
preciate the objective of the clause

Our
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but I do not know whether this is
going to achieve any results if the
wording is done in this manner.

SHRI BEDABRATA BARUA:
There are officers of the company
who are examined by the Department
to find out orrto elicit certain infor-
mation. Is it taken as a stringent
measure. It is only to see whether
the company is running properly.
What is the difficulty in giving
evidence?

SHRI RAGHU NATH RAI: The
“present provision is that the Regis-
trar of Companies has got sufficient
powers to incorporate further amend-
ments to the rules. He can also get
the details and also examine any
Director. But the enlargement of the
scope in this present provision would
in our opinion go too far than the
intentions as laid down at present.

SHRI BEDABRATA BARUA: You
said that benami should be prohibi-
ted in certain cases if the small share
holders have no objection. You also
said that the dividend amount should
not be transferred to the special ac-
count in a scheduled bank. Suppose
the small share holders are interested
to safeguard their position what ob-
jection you have got?

SHRI RAGHU NATH RAI: Our
submission was that small share
holders should not be affected, Ac-

cording to the Government point of
views if it remains unclaimed for a
particular period it should go to the
Government.

SHRI MAHAVIR TYAGI: I wanted
to know what is the justification for
benami transaction. Why should it be
allowed at all?

SHRI RAGHU NATH RAI: I only
asked to prohibit any benami trans-
action, Let the benami be banned
altogether. I have mo objection,

SHRI BEDABRATA RARUA: Re-
garding auditor under section 224A
you are pleased to give this analogy
of the docter, I  have got the ana-
logy elsewhere in so many things.
‘The auditor is after all like a doctor’.



Now the point is that the doctor
would treat the patient but whom
would the auditor treat? The com-
pany or the majority of share
holders?

SHRI C. K. HAZARI: May be you
have in mind certain auditors who
have not performed the duty proper-
ly. But in my humble opinion, sir,
this will not be the way to deal with
the company. If the auditors do not
perform the duty according to the
share holders or the company, it is
they who need to be punished for
changing the auditors frequently.

SHRI BEDABRATA BARUA:
That is a different matter. I just
wanted a clarification on these points
only.

SHR1 MAHAVIR TYAGI: About
auditor I want to know one thing.
One auditor is committed to work

according to the management of the
company but he goes away and an-
other auditor comes in and he takes
objection to certain transactions
which the previous auditor did not
do. Therefcre, in the interest of the
shareholders, is it not always good
that auditors must generally Dbe
changed?

SHRI C. K. HAZARI. It is rather
doubtful to say that the first auditor
was not correct or the second one
was correct. It is too much to pre-
supme that the second one Is better
than the first one.

SHRI MAHAVIR TYAGI: Suppose
one auditor is committed to certain
transaction which in another audi-
tor’'s view is objectinonable. If that is

so, is it not necessary that in the
interest of the shareholders, the
auditors should be changed? ’

SHRI C. K. HAZARI: My sub-

mission is that there is no commit-
ment on the part of the auditor in
so far as the transaction is concerned.
He has to perform his duty accord-
ing to his knowledge and conscience.

DR. M, R. VYAS: On going
through the Memorandum submitted
by the Chamber of Commerce, I find
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that most of the objections are levell-
ed against revealing of certain facts
about the working of the company.
May I know from the representative
whether they have any objection to
the revealing of these facts like con-
trol of certain transfers which are
unknown to share-holders, benami
transactions, working of the auditors,
etc. to the public.

SHRI PREM PANDHI: Sir in re-
gard to the fundamental question of
asking for information, there is no
objection whatsoever to give any in-
formation they want because we
know they are working in a system
which is democratic. We would be
perfectly willing to give information
on everything we do, but the problem
arises where, for example, in this
very series of amendments, after the
Cost Accountants have done their
costing analysis, the Government can
publish information in “public inter-
est”; this fact could be most harm-
ful for the company concerned vis-
a-vis the competitors. After all we
are in business, and there are certain
things which we do not want to reveal-
Everything is not in the interest of
public to reveal, Each thing has to be
taken by itself.  Within the quan-
tum of information that one has to
give to the agencies, who are asking
for this information, and each bit of
information that one gives needs
further information, fuarther ques-
tioning what is called for and wheth-
er it is possible for anyone even ob-
jectively and logically to analyse it
and put to some use that is something
which one does not know.

DR. M. R. VYAS: In your memo-
randum you said there has been
cases of wrong take over of compa-
nies and also losses incurred by in-
daviduals by depositing. Now, con-
sidering this fact would we know
from you whether this chamber or
any other chamber what steps they
have taken in the past to stop such
cheating?

SHRI PREM PANDHI: There are
companies just as individuals in a
family, who want to observe certain
code of ethicg and conduct. Similarly,



in the industrial community, cham-
bers of commerce, there are units
all the time who want to do  what-

ever is possible and trying to educate
its memberships and trying to per-
suade its membership to act in a
social manner. But you would ap-
preciate that there is no sanction that
any chambers of commerce can apply
as a result of whichp such nefarious
practices can be stopped. There have
been instsnces wehere members have
been persuaded out of some unsocial
acts and also there have been cases
where applications for Chamber
membership have not been accepted
from some unsocial companies.

DR. M. R. VYAS: Since the
Chamber has no authority on behalf
of them to check this, why did you
mind the Govt. to check this party?

SHRI PREM PANDHI: There is
nothing like that. We have all the in-
formation that you want.

DR. M. R. VYAS: I thought your
memorandum speaks otherwise,

SHRI PREM PANDHI: No.

DR. M. R. VYAS: You have
mentioned share-holders being the
sole criterion of the interest of the
company being managed. Have you
come across, perhaps in my opinion
a large number of companies, where
the interest of the managing group
or the Chairman has been completely
at variance with the interest of the
share-holders?

SHRI PREM PANDHI: This is a
very different kind of question—it is
not impossible that there umight be
cases of the kind mentioned, but we
certainly have not come across such
cases, The Chamber might have
to appoint a Special Committee to
collect statistics of the very few
cases of the kind mentioned where
interests of the share-holders are at
variance fiem those of the officials
running the company. In fact, by and
large our Chamber represents pro-
fessionally managed companies, and
professional managers—like the way
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civil servants work for the Governe

ment—have no personal interest
which rmight be called ‘“manage-
ment” interest. We professional
managers try to run our industry

efficiently and profitably keeping in
mind the social obligations about
which the Government talk 30 much
from time to time.

DR. M. R. VYAS: I am not casting
any aspersion on any individual. I
refer to the objections raised to the
question of sabotage of sole selling
agents, As you are aware these
so-called agencies have been largely
used to deprive the share-holders of
their genuine profits.

SHRI PREM PANDHI: It is not
inconceivahble what the hon. Member
has said is right. In terms of a gene-
ral answer, the chamber is definitely
of the view that sole selling agents is
an institution which, if it is properly
used, i3 a useful institution for run-
ning many industries.

SHRIMATI V. JEYALAKSHMI:
Regarding clause 5, it should be gross
turnover or net turn-over.

SHRI PREM PANDHI: It should
be net turn-over after allowing trade
discount, commission etc.

SHRIMATI V. JEYALAKSHMI:
Clause 5. It is not less than Rs 50
lakhs. Is it necessary to specify here
the period during which the turn-
over is not less than 50 lakhs?

SHRI RAGHU NATH RAI: If the
question of net turn-over is to be
considered, then the average of three
years giving certain amount of sta-
bility to the turnover should be con-
sidered. Otherwize, the turn-over
exceeding a particular amount of
Rs. 50 lakhs in one year and being
less than the amount in the next year
would reach such an unstable position
that every time the position of the
company is changing.

SHRIMATI JEYALAKSHMI:
Please refer to Clause 10, Section
108B, sub-section 2(b).

V.
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“Where such share is held in a
company engaged in any industry
specified in Schedule XIII, such
share rhall be transferred to the
Central Government etec....

Do you feel that there is any necessity
for amending this Clause so that
companies manufacturing only an
insignificant part of the items men-
tioned in Schedule XIII, are exemp-
ted from zelling their shares to the
Central Covernment.

SHRI RAGHU NATH RAI: Our
Chamber is opposed to this particul-
ar Clause kecause we feel that Gov-
ernment using this Clause may try to

nationalise everything through the
back-door., If the Government
wants to take-over any particular

industry there are other means to
take-over tlLan trying to control the
transfer of shares and then asking
the shareholder of the Company con-
cerned to offer it to the Government,
nnd.this should not be there in our
opinion.

SHRIMAT V. JEYALAKSHMI:

Can you give an idea, if this is not
possible now, later on in a note,
about the extent of inter-corporate

investments in Punjab, Haryana and
Delhi. H-w many private companies
in Punjab, Haryana and Delhi are
likely to Lecome public companies as
a result of this Clause?

SHRI RAGHU NATH RAIL: If we
are perraitted by the Goverament to
inspect the Registrar's Office, we will
certainly give these particulars
because they are available there only.

SHRI PREM PANDHI: The first
question was asked by the hon. Mem-
ber in regard to the practice obtaining
in the United Kingdom. One of my
collecagues has just corrected my
answer. I would like to say that in
the United Kingdom, for the change
of the Objects Clause, there ig no
need for going to the Courts unless
‘a share-holder objects.

SHRI S. R. DAMANTI: I would like
o ask only one or two questions be-
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cause all my colleagues have dealt with
all other matters, On Page 5 (Clause 6)
of their memorandum, they have dealt
only with deposits, By amendment of
Section 43A, it is proposed by the
Government that all the investment of
a private company in another private
company will be restricted. He has not
said anything about this. How it is
going to affect a private company?
Here, Government is proposing that
if one private limited company
invests ten per cent of their capital
in another private limited company,
both the private limitedq companies
will be deemed as public limited
companies, He has not expressed
the view as to how it is going to
affect the private limited companies.
Do you agree with the Government
proposal or have you got to say
something on this?

MR. CHAIRMAN: This question has
come up before and it has been ans-
wered. Anyway, the witness may again

reply.

SHRI C. K. HAZARI: On page ¢
of our memorandum vide para 12,
we have expressed our views on this
clause, )

SHRI S. R. DAMANI: On page ¢
you have mentioned that the percen-
tage of shareholding of a private com-
pany in a public company envisaged
in the proposed sub-section(lA) of
Sectiobn 43A for treating such private
company as a public company should
be raised from 10 per cent to 25 per
cent. You have also said that Govern-
ment shoulq in fact encourage the in-
vestment of funds by private limited
companies in public limited companies
because operations of the latter are
generally better regulated and are
trolled. That you have said. I am ask-
ing about the deletion of sub-sections
(6) and (7) in the proposed amend-
ment of Section 43A. This restricts the
investment of a private limited com-
pany in another private limited com-
pany and if the investment is tep per
cert of the capital, then both wx}l be
deemed as public limited companies.



SHRI C. K. HAZARI: We have also
made this point before. We want that
private limited companies should be
treated some what differently than
public limited companies in most of
the matters, With regard to the pro-
posed provision that if a private limi-
ted company invests ten per cent{ in
another private limited company
then both of them will be brought
within the purview of the law
and both will be deemed as public
limited companies, our Chamber’s view
would be that this does not seem to
be justified.

SHRI S. R, DAMANI: Please refer
to page 2 (Clause 3) of your memo-
randum where you have expressed
your views about the definition of
‘“same management”’. What should be

the criteria, in your view, for con-
sidering companies to be under the
same management?

SHRI RAGHU NATH RAI: Our

submission, which we have earlier also
made, is that we have not discussed
the alternative proposals about this
clause. But in general we can say this.
If it is desired that only a director who
has a particular percentage of invest-
ment in another company and who is
also a director in that company, only
under that condition it should be con-
sidered that the companies are under
the same management, to that extent
it will be a restriction. We are only
going by choice, We do not want this
provision. But if the hon. Members
desire that some sort of provision is
necessary, we have to submit to the
Government and we cannot say ‘no’
to it.

SHRI S. R. DAMANI: My next ques-
tion is regarding the reappointment of
Managing Directors, I think you have
referred to this on page 13 (Clause 23)
of your memorandum, Do you agree
with the proposals of the Government
or you want to make any suggestions?

SHRI C. K. HAZARI: We are gene-
rally opposed to the new proposed
clause of the Bill. The present Com-
pany Law adequately covers this
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aspect ang gives the Government
powers to interfere. Actually in. this
Clause, Government is taking further
powers on the appointment of
whole-time Directors and also on
new appointments. In our opinion,
this does not seem to be justified
As stated earlier, Companies are
having more and more professional
Directors on their Boards and this res-
triction on the re-appointment of Di-
rectors will go against the very policy
that Government is wanting us to
implement that there should be more
and more professional Directors on
the Board.

SHRI S. R. DAMANI: My point is
this. Government have certain things
in their mind. They want to control
the re-appointment of Directors, In
this context, what, you think, should
be the criteria in the matter of re-
appointment of Directors?

SHRI  MADHU DANDAVATE:
Where is the question of criteria? They
are against it,

SHRI C. K. HAZARI: We should
take it because once the appointment
has been made of a professional direc-
tor the need for coming again and
again to the Government for permis-
sion is unnecessary.

MR. CHAIRMAN: It has been asked
formerly also, why permission should
be sought for re-appointment,

SHRI JAGANNATH RAO: Don't
you agree that the Government, as
the custodian of the rights and liber-
ties of people, should have a regula-
tory power of control over the cor-
porate sector? And if so, do you think
the clauses in the amending Bill are
not reascnable?

SHRI PREM PANDHI: In regard to
the first question, in gsomewhat diffe~
rent context, the same question had
been raised earlier by other honour-
able members. I agree that there are
occasions where regulation and con-
trol are not only unavoidable but, in
the interests of the community, are

£



desirable. But, my main point is that
Government should take over only as
much as it can administer efficiently.
There is no point in taking over
hundreds and thousands of things all
of which, by themselves, may be very
desirable, but which the Government
are unable to administer efficiently.

SHRI JAGANNATH RAO: Why do
you presume that Government is
ineffi®ent? It is the Government's
charge to run it efficiently,

MR. CHAIRMAN: They do not
presume it; it is their apprehension.

SHRI PREM PANDHI: I would also
alter the words slightly. I am sure
the officers are extremely efficient,
but the difficulty is this that they
have too much to do.

SHRI JAGANNATH RAO: I pre-
sume from your memo. that some of
the clauses are rather unreasonable, I
would like to ask you one or two
questions. There is some criterion
prescribed for converting a private
limited company into a public limited
company. Do you agree that the
turnover should be the basis to
determine the character of the com-
pany?

SHRI C. K. HAZARI: The sugges-
tion in the Bill is that these measures
should be adopted for determining
whether the company is a private
company or a public company. I am
not aware whether this kind of crite-
rion does apply to companies in any
part of the world. However, if it is
an Indian concept, then we are
bothered about the paid-up capital
and we want that it should be sub-
jected to 'much greater control. In
that case, the suggestion is that at
least a limit should be fixed, which
shouly sound reasonable; and it
should not come in the way of real
private companies, if they are having
sizeable private capital from outsiders.
Otherwise, they may consider taking
over. '

SHRI JAGANNATH RAO: What is-
lthe turnover, according to you, which.
should be the minimum? Is it_Rs. 2.
crores? Don't you think the paid-up
| capital should also be the basis?

SHRI C. K. HAZARI: I don’t agree
with it. "

SHRI JAGANNATH RAO: You
said that when a private company in-
vests 10 per cent or more in another:
private limited company, it becomes a
public limited company. Suppose this
10 per cent is raised to 20 per cent,
would you still object to it?

SHRI C. K, HAZARI: We have not
agreed to it in our memorandum.

SHRI JAGANNATH RAO: Regard-
ing the appointment of Managing Dir-
ector, he is appointed now for five
years. What js your objection for
coming to the Department of Company
Affairs for his re-appointment? If you
regard him as efficient, he will natu-
rally get renewal. What is your
objection then?

SHRI PREM PANDHI: As I said
earlier, what ig important in this con-
text ig for somebody to explain to us
as to why this clause is necessary,
instead of our having to answer to. It
is the other way round. But, if we
have to answer it, our answer is that
Government have laid down, in black’
and white, the criteria for the appo-
intment of whole-time Managing Dir-
ectors and Directors. If they want to
change those criteria, they can change
those criteria; and to the extent that,
those criteria are changed, they can,
at that time, say that on the comple-
tion of the existing contracts, because
of the change of the criteria, they
would like to reconsider re-appoint-
ment but, as long as the criteria are
what they are, it is not easily obvious
to us as to why reappointment permis-
sions are necessary.

SHRI JAGANNATH RAO: Regard-
ing sole selling agents, do you not
think that where the demand exceeds
supply, there is' no need for sole sell-
ing agents?



SHRI PREM PANDHI: This is a
situation which can change. Ong is
talking here of a principle and not of
_a situation. One hag come across lots
.of occasiong in India itself where
sugar has been in plenty, then it
became short; the same is the case
with cement, torch-cell, etc. So, we
are talking on a matter of principle.
not of a particular gituation and what
you say is right in terms of a situation
of the Kind you are referring to.

SHRI P. R. SHENOY: You said that
the approval of the Government
should not be made necessary in the
matter of appointment of guditor in
cases in which Government has 25
per cent of the share capital or more.
What do you think of appointing joint
auditors in such cases?

SHRI C. K. HAZARI: I am not able
to comprehend whether there is a
problem before us which can be solv-
ed by having joint auditors. The
powers vested in the Government are
to appoint two auditors. If the Gov-
ernment has the power, though they
can have power to appoint 5 or 6
auditors, it does not mean that Gov-
ernment can appoint only one or two
auditors. We oppose it because the
Government institutions are fhare-
holders. If they want, they can defi-
-nitely influence the policies of the
.company. Once they do it, in matters
.of greater importance, I do not see
-why they want to have influence in
‘the appointment of auditors. They
qould exercise their rights through the
normal democratic way of voting.

SHRI P. R. SHENOY: You are of
the view that the overall effect of the
proposed amendment, if passed, will
be adverse on the industrial growth.
The industry can grow with the sup-
port of share-holders, depositors and
public in general. Are you of the
wview that the present provisions of
the Company Act do not require any
amendment at all in the interest of
share-holders or depositors or public
in general by restricting the activities

.ef Managing Directors and sole selling

agents and restricting the acceptance
of deposits etc.?
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SHRI PREM PANDHI: To thig very
general question it is not possible to
give a very short summary answer,
but the answer really is ,as I have said
on behalf of the Chamber on more
than one occasion before, that to the
extent that it is necessary to stop
some unsocial practice, certain previ-
sions are needed in terms of addition
or alteration of the Ac'. These should
be brought in if it is possible to carry
them out in an efficient manner.
The very efficient, helpful and imagi-
native civil servants who are going to
administer these laws have only cer-
tain amount of time availablz with
them to do their job, and the new
legislation, all of which is not abso-
lutely necessary, will agdd a load that
they are not likely to be able to carry
out =fficiently and promptly.

SHRI K. V. RAGHUNATHA
REDDY: Can you tell us as to what
will normally be the share holding of
the Directors, Managing Directors and
Incharge of the Management in the

private sector and in the public
limited companies?
SHRI PREM PANDHI: Ag I said

earlier in g very large number of
companies that at least our Chamber
is representing, shares held by the
directors would be glmost non-exis-
tent or they would be small. But for,
others, we have not collected any
statistics.

SHRI K. V. RAGHUNATHA
REDDY: In a country lika India
which is so vast in its geography, have
you come across in your experience
that the share-holders really exercis-
ed their right?

SHRI RAGHUNATH RAI: A year
or two ago, two or three such cases
did happen in Bombay which were
published in the newspapers all over
India. Besides that in the absence of
any firm information or statistics, I
am afraid our Chamber would not be
able to answer.

SHRI K. V. RAGHUNATHA
REDDY: Have you not come across
in your experience where a company

Ne



along with individuals contributed
money and formed a trust and made
use of these trust funds for the pur-
pose of purchasing shares in other
corporate bodies and controlling them
through the trust funds though the
trusts are not governed under the
Companies Act or any other Act?

SHRI RAGHU NATH RAI: You gre
quite right that there would be some
odd instances of this nature but to the
best of the knowledge of the Chambers,

one does not think that this is tne
general situation.
SHRI K. V. RAGHUNATHA

REDDY: I am afraid our experience
is that it is a general situation, In
your experience you have not
come across cases where sole selling
companies will be private companies
and they will be getting fattened
up and the public sector will become
lean in its proportion. In fact the
Managers and Directors have some
interest in sole selling agencies while
the sole selling prospers and the pub-
lic sector declines.

SHRI C. K. HAZARI; This is quite
a different question from the first one.
As our Chairman said before, we are
talking of a principle.

SHRI K. V. RAGHUNATHA
REDDY: We are dealing with facts
here,

SHRI C. K. HAZARI: Government
has powers even to-day to regulate
certain agencies and all agreements
‘are approved by the Government and
I am sure they go into the matter
wt;ether an agreement is reasonable or
not,
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MR. CHAIRMAN: Ig it or is it not
a fact that the sole selling ggents are
getting fatter and fatter at the ex-
pense of the share holders which con-
trol the companies?

SHRI C. K. HAZARI: Yes In
certain cases this is so as it is so in
many of the flelds and one cannot
stop that.

SHRI K. V. RAGHUNATHA
REDDY: I got a letter from the hon’ble
member that two companieg have been
taken over by the two big business
houses. Suppose all of you put
money. We assume not in -every case
there is a question of 51 per cent
shares being held by the Directors.
There are companies where it is §
per cent, 10 per cent and in very ex-
ceptional cases 51 per cent are held
by the Board of Directors. If you put
in hard work and one fine morning
it is taken away. If there are hard
cases, do you not like that such take
over should be there.

SHRI C. K. HAZARI: Yes, Sir.

SHRI K. V. RAGHUNATHA
REDDY: Section 409 deals with the
postmortem. Before that we cannot
do anything else. Do you agree?

SHRI C. K. HAZARL: As I said
earlier, most of these things by them-
selves are perfectly justifiable,

MR. CHAIRMAN: Mr. Pandhi nd
other friends, we are thankful to vou
for the time you have spent with the
Committee. I hope your views will
be of interest to the Committee,

SHRI PREM PANDHI: Thank you
very much.

(The Committee then adjourned)
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(The witnesses were called in and
they took their seats).

MR. CHAIRMAN: Gentlemen, on
behalf of the Joint Committee, I wel-
come you. You have sent the memo-
randum and sinee you have desired
that your views may be given here to-
gether, we have called you together.
I hope you have no objection, Before
‘you state your views, I would like to

bring the Direction 58 to your notice.
You may kindly note that the evidence
that fhe witnesses give would be treat-
ed as public and is liable to be pub-
lished, unless they specifically desire
that all or any part of the evidence
tendered by them is to be treated as
confidential. Even though you might
desire your evidence to be treated as
confidential, it is liable to be made



available to the Members of Parlia-
ment. This is the direction which I
nave read out for your benefit. I wel-
come you again. I hope the Joint
Committee would be benefited py your
views. I would like you to express
your views on the Memo. as a whole.
One of you may take the opportunity
of expressing your views; and then the
Members would put questions to you
and you have to reply. Any one of
you may reply to the questions.

SHRI AJIT PAUL: On behalf of all
of us, I express our gratefulness to
you. I am Ajit Paul and on my right
are Mr. R. K, Gupta and Mr, P, K.
Dutta and on my left is Mr. Rabin
Shome. On our behalf, Shri P. K,
Dutta will speak.

SHRI P. K. DUTTA: Mr. Chairman
and other hon., Members, we have
submitted our Memorandum already
and I believe, you have gone through
it, Sir. As we have said, we welcome
whole-heartedly the amendments to
the existing Companies Act.

The primary object of the amend-
ments, as I have understood, is to res-
trict the close association of auditors
and a group of companies. The pro-
posed amendment in our opinion,
would strengthen the closg association
not only between the auditors and a
group of companies but between the
existing bureaucracy and the parties
in the process of seeking and granting
approval in the matter of reappoint-
ment of auditors. In fact, this issue of
reappointment for all practical purpo-
ses would be governed by the absolute
discretion of the bureaucracy. Thus
the evil features of close association
would be multiplied as a result of the
amendment, defeating the very spirit
ot the Bill.

Moreover, as g result of the restric-
tion on reappointment of auditors
after three consecutive years, the in-
dependent character of the auditors
will be seriously affected making them
entirely dependent on clients. There
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would automatically be a heavy cur-%
tailment in the get up of the establish-
ed audit firms left with no alternative
but to resort to mass retrenchment?
There will be a total disruption of the
permanent structure of employment in
the sphere of commercial audit.

The disruption, referred to above,
would give rise to a system of float-
ing and contract labour without stable
wage structure and adequate service
conditions leading to exploitation of
labour in its ugliest form,

1
The amendment would gravely'
affect the future of articled and gudit
clerks at present undergoing training
of four and six years respectively, The.,,
uncertain position of the audit firms
would prevent them from offering
such training facilities to the young
generation and this would eventually
pose a serious threat to the future of
the entire audit profession.

Then we have said about nationali-
sation of the audit profession. In the
meantime, we have suggested that an
Inspectorate can be formed for this
purpose. They can check gll the audit
firms in general.

Now about the propriety audit. The
routine audit has no power of investi-
gating the transactions in general. So,
the propriety audit will widen the
scope of audit more thoroughly and
efficiently,

L]
If I am permitted to clarify, in an
audit conducted under section 227 of
the Companies Act, 1958, the auditor

is to report to the shareholders on the
accounts exarnined by him. He has to
carry out checks in accordance with
the general accepted auditing stand-
ards so as to enable himself to report,
whether or not, the accounts reflect a
true and fair position of the company.
The audit checks involve checking of a
representative number of transactions
of a company during a year with sup-
porting vouchers, books and records
so as to ascertain that these are genu-
ine transactions. The auditor does not
question or verify the propriety of the
transaction or the prudence or jmpru-



acuce of the transactions. He is satis-
tied if the transaction is genuine and
15 recorded properly. In a propriety
audit, the auditor goes further. He
Wwill not only check. the transactions
with supporting vouchers, but will also
satisfy himself ag to the propriety of
the transactions. Thus while check-
ing a purchase-transaction, he will not
only check the purchase invoice and
goods receipt notes, but will satisfy
himself as to whether the purchase
has been made in the best interest of
the company by ascertaining the
necessity for the goods of that descrip-
-tion at the relevant time and whether
the purchase has been made at the
best possible price. Again for exam-
ple while checking the costs, he will
enquire whether there were ways and
meang of bringing down the cost with-
out affecting the quality of the finish-
ed products, and if so, why those werz
~not adopted. In a propriety audit
the auditor should also satisfy himself
as to whether the businesg of the com-
pany is being run most efficiently and
whether the. directors have discharg-
ed their duties satisfactorily and whe-
ther or not the management needs a
change. The auditor. should also
satisfy himself that the Directors have
adequate means to safeguard the assets
of the company. Thus the scope of
the Auditors in a propriety audit is
wider and naturally he has wide
powers of examination and inquiry.
Much advantage can be gained by
introducing propriety audit after duly
codifying the rights and duties of an
auditor carrying out a propriety
audit. All matters to be incorporated
in the report should be exhaustive and
consistent with the Government's
objective of keeping the big business
houses in check; and this can be done
by the Government without any diffi-
culty by exercising the powers grant-
ed under Section 227(4A) of the Com-
panies Act, 1956,

SHRI MAHAVIR TYAGI: In your
memoranda there is one point concern-
ing your organisation; but this is not
linked with the proposal for amend-
ment because the amendment does not
look into the employment or unem-
ployment. But the main point you

X '
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have mentioned here is that you want
the whole audit to be nationalised?

SHRI P. K. DUTTA: Yes.

SHRI MAHAVIR TYAGI: That
means that all the auditors are just to
come under the employment of Gov-
ernment.

SHRI P. K. DUTTA: I waut gudit to-
be nationalised in the sense of restrict:
ing concentration and other things;
nationalisation of the whole profession:
would serve tha purpose.

SHRI MAHAVIR TYAGI: You sug-
gested that only those who are im
collusion with the directors etc. may
be nationalised.

SHRI P. K. DUTTA: My first pre-
ference ig to nationalis: the whole pro-
fession and if that is not possible at
the moment, then the big concerns can

be nationalised; that is the second
choice,
SHRI MAHAVIR TYAGI: Then

what is your objection to this amend-
ment? This amendment is to cumtrol
auditing so that audit may run on a
standard basis and there will be no
collusion between the directors and
the auditors, For that purpose, the
amendment has been proposed. Whxut
is the objection you have?

SHRI P. K, DUTTA: What I want
to say to the Hon. Member is this,
that the particular clause will aggra-
vate the unemployment problem in
the sense that if this is done, then
the people who are engaged in the
work, where they are employees con-
nected with the firms may have to
suffer in the sense that this firm will
retrench them.

SHRI MAHAVIR TYAGI: So, in
principle you don't object to the Gov-
ernment proposa] that after three
years or so the auditors may apply
to the general pody of shareholaers
and their approval will have to be
taken? That is a sort of protection



«Government have proposed so that
the auditors may not be under the
thumb of the directors but can be
:independent. You don't have any
.objection in principle but your
objection is only because there is a
'risk of unemployment.

SHRI P. K. DUTTA: Primarily; in
-principle 1 agree to what has been
-said but actually, if this is done, then

the independent character cf the
auditors, in my opinion, will be
seriously affected. Now, as it is,

-approval is not to be sought by the
auditors but the companies will have
to take permission to appoint the
auditors. So, in that case the auditors
will have to be 'more dependent on
their clients than they are at the
-moment,

SHRI M. K. MOHTA: In their
memorandum they have said a few
unkind words about bureaucracy and
yet they have suggested that the
entire profession should be nationa-
lised which would mean that auditors
also would become bureaucrats or will
‘be under the bureaucratg after nationa-
lisation. How do they re-concile
these two points? Why do they want
‘to become bureaucrats or to entirely
depend on the bureaucrats?

SHRI P. K. DUTTA: Actually, if
‘the whole profession is to be nationali-
-sed, there is no third party in between
—only the Government on the one
side and the auditors of the companies
‘t0 be audited on the other side. So,
in my opinion, nationalisation won’t
‘have this sort of thing.

SHRI M, K. MOHTA: There is talk
about concentration of audit in some
very large firms and therefore the
necessity of seeking the permission of
the Government after three ~years—
presumably so that the smaller firms
«<could also be given a chance to
compete against the large firms. If
that be so, does not the witness think
4hat restriction, if any, should apply
«only to the large auditing firms and
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not to all audit firms; or, if it is said
that there is some collusion between
the business houses on the one hand
and some audit firms on the other, in
that case, should not the restriction
apply to only such audit firms as are
sort of black-listed by the authorities
instead cf having a blanket ban on

all audit firms not to be appointed
after three years except with the
permission of the Government?

And ‘moreover this kind of division
is not likely to hit much more the
smaller audit firms than the larger
audit firms in the sense that the audit
firms may have only employed all
kinds of favour. They are not entitled
to be reappointed and alsd’ according
to the practice or perhaps the regula-
tion prevailing in the provision, they
cannot go and work for other people.

SHRI P. K. DUTTA:
request the hon. Member to
the question.

MR. CHAIRMAN: There are three
questions. One is whether the pre-
sent provisions of the Bill would not
hit the smaller audit firm? The hon.
Member says that probably the present
provisions envisaged are made to
ensure the smaller firmg to have more
business because all these restrictions
are likely to hit the smaller firms
more because every three years period,
this would have to be changed and
the smaller firms would have to
change their clientele. So the first
question is whether such a provision
is not going to hinder the progress or
do more harm to these smaller firms
of the auditors. The second question
ig inter-connected, whether the bigger
firms which are supposed to be res-
trictive in their business, would not
be having contacts with the smaller
firms. Ang those firms who are in
collusion with the industrial Houses,
if they are found to be in collusion
should be black-listed. Would it not
serve the purpose?

SHRI P. K. DUTTA: In 'my opinion,
the first question itself is covered by
the proposed amendment in the Bill.

I would
repeat

'
i
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Actually the interests of the smaller
firms have been restored by this
amendment. So if they are hit hard,
then the purpose of this amendment
in the Bill will be defeated. As far
as the second question is concerned,
a suggestion has been made in my
memorandum too. Suppose a collu-
sion has been proved between the
auditors and the group of companies,
then that particular company can be
black-listed and that will, from my
point of view, not disturb the struc-
ture of the employment in connection
-with it.and I think this word ‘unem-
ployment’ js a word with which India
and every State is fighting against
and this disruption will hit more thus
leading to more unemployment. That
is why if the companies are black-
listed when the collusion is proved,
‘that would serve the purpose.

SHRI M. K. MOHTA: The memo-
randum does not 'mention this and
in his oral evidence it is clear that
there will be disruption in the em-
ployment of auditors and there will
be a large scale retrenchment by the
firms and so forth. So we should
take it to mean that the witnesses are
not in favour of this suggestion just
‘because the mere fact of concentration
in some firms is not considered objec-
‘tional by the witnesses. Am I right
in supposing?

SHRI P, K. DUTTA: What I was
trying to tell was that the amend-
ment as proposed in the Bill would
‘not help remove this concentration;
and more so it will come in other
form.

SHRI M. K. MOHTA: But have you
considered that concentration is
objectionable or not?

SHR]I P. K. DUTTA: As a principle,
~concentration is objectionable.

SHRI H. M. PATEL; The witnesses
represent two -large firms, Could
they kindly tell us whether they
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would know the number of companies
coming under this?

SHRI P. K. DUTTA: It ig not possi-
ble to tell, sir.

SHRI H. M. PATEL: Surely they
can make a good case. How many
are employed in the firm? Do you
represent 100 per cent employees?

SHRI P. K. DUTTA: Yes, sir, 100
per cent.

SHRI H. M. PATEL: If they repre-
sent 100 per cent employees, it seems
to me that they should know the
number of companies.

MR. CHAIRMAN: Anyway they do
not want to give this information.

SHRI H, M. PATEL: Would they
kindly be in a position to say how
many auditors are working in each
firm?

SHRI P. K. DUTTA: Auditor means
what kind of auditors?

MR. CHAIRMAN: Those who are
helping these firms in the business . . .
auditor means fellow auditor.

SHRI P. K. DUTTA: You mean
Chartered Accountants.

MR. CHAIRMAN: Yes,

SHRI P. K. DUTTA: The figure
which I am giving may not be the
correct one. It is roughly 350.

MR. CHAIRMAN: Each company.
. SHRI P. K, DUTTA: Both 350.

SHRI H. M. PATEL: How many
Chartered Accountants, Article Clerks
and Partners are there?

SHR] P. K. DUTTA: The Chartered
Accountants gre approximately 350
and article clerks are 180—175 in both
the firms.



SHRI H. M. PATEL: Would you
give us an idea of the total nu'mber
of employees in each of these’ two
firms?,

SHRI P, K. DUTTA: A little over
500 in both the firms.

SHRI H. M. PATEL: If the amend-
ment becomes a law, then these firms
will lose their business or not.

SHRI P. K. DUTTA: There is no
provision in the Bill.

SHRI H. M, PATEL: You know the
secret of the firms.

SHRI P. K. DUTTA: No.

SHRI JAGANNATH RAO: You
kindly see clause 21 of the Bill. Would
you agree with me that Government
should have such regulatory control
in. the matter of appointment and re-
appointment of auditors?

SHR] P. K. DUTTA: Government
might have control,

SHRI JAGANNATH RAO: Do you
apprehend that if the Government has
such power" So ‘many auditors would
be thrown out of_ employment? Would
you suggest any guideline in the
matter of appointment and re-appoint-
ment? '

SHRI P. K. DUTTA: At the moment,
no.

SHRI JAGANNATH RAO: How
many companies your firm is auditing
and if so, since how long?

SHRI P. K. DUTTA: I do not know.

SHRI R. R. SHARMA: Does he
want to say that there is no concen-
tration of audit?

SHRI P. K. DUTTA: If there is any,
then it is due to the loophole in the
Cotnpany Act itself.

SHRI R. R, SHARMA: Whether.

there is a concentration of audit or
not.

#.

SHRI P. K. DUTTA: 1 have no idea:.

SHRI R. R. SHARMA: I‘would like:
to know what does it mean by out-
right nationalisation,

SHRI P. K. DUTTA: Nationalisation
in toto.

SHRI JAGDISH PRASAD MA-
THUR: May 1 know because you rep-
resent the employees and because you
have personal knowledge of these
affairs and as an employee of these big,
firms, do you feel hesitant to report or
you feel that whatever you report or
audit, the Manager of the company or
the big accountants do not carry your
say because you' cannot dd anything;.
because you are helpless there. You
want nationalisation becauge the Gov-
ernment wantg to avoid this mal-pra--
ctice. Do you think that if/such.thing
happens there and you cannot express.

your independent opinion, so you
want nationalisation?’
SHRI P. K, DUTTA: No. As a

prinéiple, 1 am for nationalisation.

MR. CHAIRMAN: The hon.
Member’s question is this. Are yow
aware of some malpractices being done
by the companies? As a man who is
dealing with the audit business ard’
audit firms, can you tell, by experi-
ence, that such malpractices are being
done or are being adopted by these:
firms?

SHRI P. K. DUTTA: No,

SHRI JAGDISH PRASAD MATHUR:
These firms are working honestly,
may I take it like that, The view of’
the Government is that there is close:
association between the companies and
the auditors. So, because of this close
association, something wrong might
happen. The Employees’ Union, be=--
cause they are the......

MR. CHAIRMAN: I follow.

SHRI JAGDISH PRASAD MATHUR-
May I take that there is no corruptior
and. there are no malpractices,



MR. CHAIRMAN: It is a simple
question agked by the hon. Member
whether there is any collusion between
the firms and the firms of the
auditors?

SHRI P. K. DUTTA: I have no
knowledge of it.

SHRI1 JAGDISH PRASAD MATHUR;
You have expressed the fear that the
power to ban re-appointment of
auditors given to the Government, if
used by the Government, would result
in retrenchment. But, do you not
think that there are so many charter-
ed accountant firms throughout the
country, working in smaller districts
and smaller towns, and who have no
chance of working in big cities like
Bombay, Madras etc., even though
some of the companies might have
been incorporated in their own towns
or in their own cities. They never
get a chance. If the work is decen-
tralised, they will get a chance. De-
centralisation never means that there
will be work and there will be retr-
enchment. The work will be distri-
buted. How do you say that there
will be reternchment and people will
g0 out of employment?

SHRI P. K. DUTTA: Because there
is no provision,

MR. CHAIRMAN: 1 think that is
all.

SHRI BISWANATH ROY: Accord-
ing to the statement of the witness,
nationalisation of the audit system is
required. This means that. whole
system should be under the Govern-
ment. Does he mean that this system
should be completely and fully con-
trolled and run by the Government
and will it do good for the society?

SHRI P. K. DUTTA: It will really
do good for the society.

SHRI S. B. P, PATTABHI RAMA
RAO: From your memorandum, ] see

ey
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that you favour nationalisation of the
audit firms. That means, Govern-
ment will have to pay compensation.
Instead of that, I suggest that the
Accountants General’'s Office be ex-
pandeq and a section be created with
auditors and all that, so that they can
take over auditing of these firms
without much trouble and without
much suspicion on the part of the
Government ag well as the Companies.
How do you think of it?

SHRI P. K. DUTTA: We have stated
in Para 12 of our memorandum:

“We would further point out that
nationalisation of the audit profes-
sion, as suggested earlier, have the
following positive features:—

(a) Nationalisation would not
infliet any financial burden on the
Exchequer insofar as there ig no
capital outlay in these audit
establishments where the question
of return of capital does not arise.

(b) At present, these audit
firms have yearly substantial
surplus after meeting their estab-
ment expenses and, therefore,
nationalisation of these firms
would considerably augment the
revenue income of the Govern-
ment”,

SHRI S. B. P. PATTABHI RAMA
RAO: How can there be nationalisa-
tion without some compensation?

MR. CHAIRMAN: His contention {is
that there is no capital involved.
Therefore, there is no question of any
compensation. Compensation is pay-
able only when there is an element
of capital. There is no capital because
it ig not the capital which i invested
but it is the brain which is invested.

SHRI S. B. P. PATTABHI RAMA
RAQO: How can.that be? There must
be building etc.



SHRI H. K. L. BHAGAT: I would
like to know from the witness as to
what is the extent and nature of
security of service of the employees
in the audit firms. Has he got any
guggestions to make in this connec-
tion?

MR. CHAIRMAN: Have you got
any suggestions?

SHRI H. K. L. BHAGAT: I have a
feeling—I do not mean to cast any
aspersion—that he was somewhat
hesitant to give the information which
normally one expects of him. I am
not blaming him, He may be only an
employee. In view of this, I would
like to know as to what is the extent
and nature of security of service and
whether he has any suggestions to
make in this connection, so that the
employees can function more indepen-
dently and more effectively.

SHRI P. K. DUTTA: As 1 gaid
earlier, propriety audit be introduced.
If the propriety audit is introduced
instead of statutory audit, then em-
ployment scope is there. Security for
an employee is there. The standard
of the audit profesion will go fur-
ther high.

SHRI H K. L. BHAGAT: Mr.
Chairman, I have a feeling that the
witness does not want to answer this
question. He talks of the propriety
audit. But it does not talk of the
security of the employees. I have
put a very specific and precise ques-
tion. If he does not want to answer
this question, he may do so.

SHRI P. K. DUTTA: I had no inten-
tion to offend any of the hon. Members
here. If he has been offended on this,
I am sorry for that. I regret it very
much.

SHRI JAGDISH PRASAD MATHUR:
Is he hiding the facts?

MR. CHAIRMAN: We cannot fgrce
the witness to answer in a particular
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manner. While I agree with you, I
feel that we should not force a witness
to answer in a manner which we like,
howsoever desirable it may be and to
the benefit of the Committee. The
witness is there to answer and we
have our own conclusions to draw.

SHRI H. K. L. BHAGAT: I would
like to know one thing. The witness
has preferred nationalisation of audit
firms. I am sure he should have done
this for some important reosans. I
wauld like to know as to what, in his
opinion, will be the gaing from
nationalisation of this profession.
How will it benefit and how will it
improve the work of the companies
and how will it prevent any wrong
being done and so on? For what
reasons, does he prefer nationalisa-
tion?

MR. CHAIRMAN: Can you enume-
rate the reasong for nationlisation.

SHRI R. K. GUPTA;: About
nationalisation, I feel, having been in
the audit for more than a dzcade, that
by nationalisation the interest of
the country’s economy, the sanctity of
the audit as well as the interest of
the employees will be adequately
safefeguarded.

SHRI H K. L. BHAGAT: In what
manner?

SHRI R. K. GUPTA. There will
be effective check on the loopholes of
the Companies Act.

SHRI H. K. L, BHAGAT: Say it
precisely.

SHRI R. K. GUPTA: Say, for exa-
mple, ' concentration. ...

SHRI H. K L. BHAGAT: How can
concentration take place?

SHRI R. K. GUPTA: In the pre-
amble, it has been said that there has
been concentration and to check con-
centration, the Government feels
that they should amend Section 224
of the Companies Act.

« ™
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SHRI H, K, L. BHAGAT; Anyway,
the witnesses are free to give any
replies. I am free to give my opinion.
At least I am totally dissatistied with
the replies. I want to record it.

SHRI S. G. SARDESAI: Am I to
understand that the purpose of the
various recommendations which have
been made in your memorandum is
to serve both the needs first to im-
prove on the point of honesty and
efficiency of the audit and, secondly,
to provide for the proper protection
of the employees of the auditing
firms?

SHRI R. K, GUPTA: Yes, Sir.

SHRI S. G. SARDESAI: In the
opening paragraph of your memoran-
dum, you have whole-heartedly wel-
comed the Bill. As 'has been made
clear, the main purpose of the Bill is,
precisely, to restrict, to control ' the
concentration of economic power and
development of private monopoly in
the hands of a certain groups of
companies. The whole question has
come up because there are a certain

number of big auditing firms which.

audit the accounts of big companies.
Normally, the auditing of very big
companies is not done by small audi-
tors. The purpose of the Bill is to
Normally, the auditing of very big
companies and that kind of a thing.
In this sense of the term, there is also
a concentration of auditing profes-
sion. Will you agree with me there?

SHRI R. K. GUPTA: Fundamental-
ly, I belive there can be no concen.
tration of a profession.

SHR] S. G. SARDESAI: There is
collusion between a group of big
companies. ...

SHRI R. XK. GUPTA: I am not aware
of any collusion between a group of
companies.

SHRI S, G. SARDESAI: Here, you
say, you welcome the Bill whole-
heartedly with the very purpose of
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he Bill. Your most important and
basic suggestion js complete nationa-
lisation of the auditing profession,
May I take it that you want to make
the auditing profession a sort of pub-
lic service? There are other public
services also in India. From the point
of view of certain economic objectives
which our country and Parliament
has in view, from the point of view of
developing a socialist economy and
from the point of view of the impor-
tance of auditing, the auditing could
become a public service. That is
your view-point when you talk of
nationalisation,

SHRI R. K, GUPTA: Yes, Sir.

SHRI S. G, SARDESAI: The ques-
tion hag been raised here with regard
to small auditing firms. If the entire
profession is nationalised, if it is
transformed into a public service, then
unnecessarily small firms would also
be drawn in. Do I understand that
it is on account of that your second
suggestion is that you are not de.
manding nationalisation of all audit-
ing firms but of big, well-established.
auditing firmg? If the recommendation
made by you in paragraph 7 is car-
ried out, the amall firms will still con-
tinue. Am I right?

SHRI R. K. GUPTA: Yes, Sir.

SHR] S. G, SARDESALI; If the big
auditing firms are taken over and
converted into a public service which
mainly deal with big industries
in the country, the smaller firms can
continue gide by side.

SHRI R. K. GUPTA: Yes, 8ir.

*"SHRI S, G. SARDESAJ. I would like
to know one thing more. What the
Bill says ig that there is a certain col.
lusion between big auditing firms.
The word “collusion” is not used.
But everybody is using it. Your other
recommendation is to have regular
inspectorates. Any way, you are ask-
ing for still more bureaucratisation.
Bureaucracy, as it is, ‘thas certain
powers. Now, to deal with the ques-



ton of bureaucratisation would you
not agree if the representatives of
unions of these auditing firms are as-
sociated with the machinery of the
inspection? Actually, it is the employe-
€8 who do most of the practical work
of checking up of accounts and all
that. If the Bill coulg provide for the
representatives of trade wumions of
these firms to be associateq with the
Government machinery of the inspec.
tion, would it not be better?

SHRI B K. GUPTA: That will be
Dbetter.

SHRI S. G. SARDESAI: It would
also deal with the problem of
bureaucratisation which has been
raised by some Members of the Com-
mittee, One question which you have
raised and which, frankly, is not quite
clear to me. In practice, the amend-
ment which is moved here, as far as
1 am able to make out, could lead to
some gort of rotation of auditors’
firmg auditing. the accounts of various
companies. The total unumber of
auditors are there and they are not
going to be changed at present.
The total amount of audit work will
continue, It would probably affect
the pesition of employment and ‘may
tead to some retrenchment Then, for
that, would it not be correct for the
Government to make some provision.
Some type of provision or guarantee
that in case this amendment is brought
into operation by its atceptance by
Parliament that it will not affect the
employment of the employees of these
firms. Will that be correct?

SHRI R. K. GUPTA: Yes Sir.

SHR] SYED AHMED AGA: 1
would like to understand the note
better. Therefore, I want to psk a
tew questions. In this note they have
said that the proposed amendment is
going to lead to considerable uncer-
tainty. Then, again, it says that there
is going to be the immediate danger of
marked unemployment. It will ruin
their entire clientele. I do not think
they are rash statements. I think they
are well-considered statements that
they are making. Therefore, I do not
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know why I should not :onclude that
there ig real concentration of work in
some firms and there ig np cquitable
distribution among the various firms.
Should I also not infer that there is
some amount of collusion or some kind
of general understanding between these
very big firmg and the monopoly
houses in order to perpetuate their
strong-hold? Why should I not also
try to infer that the interests of the
smaller and non-controlling share-
holders are not really safe? Thig is
what I would like to understand.

MR, CHAIRMAN: The same ques-
tion. It has arisen because of the
remarks in your memorandum. Why
should he not infer collusion between
the firms of auditors .and the com-
panies? Have you anything to say
about it?

SHRI R. K. GUPTA: No.

MR, CHAIRMAN. He has already
said to so many questions that he has
no knowledge of any collusion.

SHRI SYED AHMED AGA: But
he also accepts that there is concent-
ration of work in these big firms,

SHRI R, K. GUPTA: By concentra-
tion what we meant is take for
instance ICI, the gsame firm, Lovelock
& Lewes ig doing the audit of this
firm for the past 40-50 years. With
the enactment of this law, there will
be a vacuum.

MR. CHAIRMAN: He accepts the
idea of concentration.

SHR] TRIDIB CHAUDHURI: Could
you tell ug how the industria] rela-
tions in the audit firms, that is your
relations with your employers, are
governed now? Some years ago there
was a case where the employers took
the stanq that the audit profession is
not an industry but subsequently, the
court over.ruled it. What I want to
know is: what kind of job security
or rather privileges that you have
now? If any dispute arises, how
are you governed? How far you are
unionised?

SHR] R. K GUPTA: At the moment,
we have some sort of job security.



But the Industrial Disputes Act does
not apply to us.

SHRI TRIDIB CHAUDHURI: Would
_you like it to apply?

SHRI R. K. GUPTAI; Yes, Sir.

SHRI TRIDIB CHAUDHURI: Be-
cause your apprehension directly
-supportg the idea of concentration and
you are afraid that with concentra-
-tion or no concentration at least there
.are some established firms which em-
.ploy so many people and if now the
.business is taken out of their hands
by the principal of rotation or the
Government's intention of ending
«concentration in audit professiop you
.are afraid just as you have mentioned
that the Lovelock and Lewes is doing
rthe ICI firms for so many years and
now there will be a complete vacuum.
So, short of nationalisation, could
wyou think of if not in this memo-
randum, of some provision which
:should govern the employees in the
audit profession because ] understand
‘in their memorandum—I do not know
‘whether these figures are correct—
they say that there are about 6000
-audit firmg and if on an average they
employ about 10 employees, then there
will be 60,000 employees in this pro-
fession, Could you think cut some-
thing, if not now and submit to us
how your interests can be protected?
‘Otherwise, what has happened? An
impression has been created that
somehow or other you support this
concentration because concentration is
established business. Concentration
has resulted in certain firmg growing
in size and so many are employed
both the big firmg and gmall firms are
and the members, as far ag I can
understand, sympathise with vyou and
‘nobody wants unemployment. At the
same time there is the other aspect,
namely, that the Government has, in
its mind the ending of concentration.
Then there is the Young Chartered
Accountants’ Association and uther
bodies who are also carrying on
their agitation. So, purely from
your point of view that is from the
employees’ point of View, have you
‘any suggestions to make? If not
‘now, you can send it to us later on.

ye
SHRI R. K. GUPTA: 1 shall be
glad to send it later on.

SHRI BEDABRATA BARUA:
Nationalisation from the national point
of view will not be necessary unless
there is something wrong in the pro.
fession. When you say that you are
not aware of mal-practices, does it
mean that you are sure that there
are no malpractices? I am
trying to put it in the alternative. I
am not saying that there have been
any mal-practices; The belief is that
there is no malpractice but there has
been some sort of collusion ¢r some
sort of slurring over some points
which may be contested in some way.
Are we to understand that this type
of collusion is not known to you even
if it takes place, because it takes
place at a level to which you have
no access?

There have been g number of solu-
tions which you have mentioned.
There was a Bill before Parliament
asking for the imposition of a ceil-
ing on the number of audits that a
firm can do. Obviously it may affect
you and the employment situation. Do
you have any suggestion ta make
about the necessity of a ceiling?

SHRI R, K. GUPTA: About the
ceiling, I have not given any thought.

SHRI BEDABRATA BARUA: What
are your terms of appointment? Is
it a contractual obligation or if evil
days come, there can be retrench.
ment, etc.?

SHRI R. K. GUPTA: ] think so.

MR. CHAIRMAN: Thank you,
gentlemen, for having taken the trou-
ble to come over to Delhi to express
your views. I hope the Committee
will be benefited by your views. If
you have any further views to express
about the ceiling, etc, and other mat-
ters, you may send a supplementary
memorandum to the Committec.
Thank you again,

SHRI R. K. GUPTA: We thank
you for the opportunity you have
given ug to appear before you and
place our viewpoints.

The Committee then adjourned.
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1, Chartered Accountant Employees
-.Calcutta

Spokesmen:

1. Shri Sujit Bhattacharya

2. Shri R. K. Bhattacharya
«{The witnesses were called in and
they took their seats)

MR. CHAIRMAN: On my own be-
‘half and on behalf of the Committee I
welcome you both. I hope your views
~will benefit the Committee.

Before you proceed I would like to
.draw your attention to the direction.
The witnesses may kindly note that
the evidence that they would give
would be treated as public and is lia-
ble to be published unless they speci-
fically desire that all or any part of
the evidence tendered by them is to
be treated as confidential. Even
though they might desire their evi-
dence to be treated as confidential,
such evidence is liable to be made
available to the Members of Parlia-
ment,

Since you have submitted a memo-
randa, you may point out anything
which you deem to be of some impor-
tance to the Members of the Commit-
tee, either a few of the salient points
or something which you want to ex-
plain and after that the Members of
the Committee would ask you ques-
tions. I hope you would answer the
questions which would be of benefit
to the Committee.

SHRI SUJIT BHATTACHARYA:
As all the members of the Committee
know we represent the Chartered
Accountant employees of Mesers.
Lovelock and Lewes, Calcutta. We
have branch offices in a number of

‘aces.

in the Memorandum we have sub-
mitted before the hon. members we
have made two explicit points in re-
gard to amendment of Section 224 and
introduction of new Section 224A. The
first point is, the amendment in the
form envisaged would create unem-
plrvent of the Chartered Accountant
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of Messrs Lovelock and Lewes,

and other employees in what is term-
ed as the established firms of Char-
tered Accountants.

Further, we have suggested that
the control and function of audit firms
employing more than fifty persons be
taken over by the Government so
that employment can be avoided in
case of several thousand of employees .
all over India and at the same tim
serve the social purpose, for which we
think, the Bill is intended. We would
like to take this opportunity of ex-
pounding on the above two points.

Ae regards u'nemplo:;'ment, the
statement of Objects and Reasons in
clauses 20 and 21 of the Bill in regard
to the améndments of section 224 and
introduction of the new section 224A
indicates that there exists “concentra-
tion of audit in a few established firms
of auditors.” Obviously it is to be’
construed that one of the purposes of
the aforesaid amendment is to elimi-
nate such concentration. We beg to
submit that elimination of the con-
centration, if any, will lead to unem-
ployment.

The Government in its effort to
break the concentration will be bound
not to approve the appointment of
established firm of Chartered Accoun-,
tants, as auditors of the same Com-
pany for a period exceeding three
years. It may be said that this in
itself will not cause unemployment,
as a system of rotation will come into
being, and the audits exceeding three
years which are taken away from the
established firms will be offset by a
similar number of audits which these
firms will get in place of the audits
lost. While we agree that there is a
possibility of such rotation taking
place however in order to give gecu-



rity of employment any offset would
shave to be of equal volume. We hum-
bly submit that if the offset is of equal
volume, then the concentration in the
established firths of Chartered Ac-
countants would still remain, and the
very purpose of the amendment in 80
far ag its purpose is to eliminate con-
centration would be defeated. There-
-fore, in order to effectively tackle the
problem of concentration, the Govern-
ment would be bound to introduce
further amendments whereby the
established firms of Chartered Ac-
countants are debarred from taking
-up fresh appointments, even after
“having to give up audits after a period
.of three years, THRe hon. Members
-would, we hope, therefore, appreciate
that effectively tackling the problem
sof concentration in the manner as en-
visaged in the proposed amendment
would ultimately lead to unemploy-
ment amongst the staff of the estab-
lished firm of Chartered Accountants.

We have suggested that the control
-and function of the audit firms em-
ploying more than fifty persons be
‘taken over by the Government and
by doing this, we feel that both the
unemployment problem and at the
same time, the social purpose would
"be served. This is because of two
‘reasons.

Firstly, a large audit to be effec-
tively carried out must be handled by
-several assistants, so that each aspect
of the workings and functions of an
enterprise could be studied in detail.
We submit that the bjg established
firm of Chartered Accountants have
developed to their present size and
form by carrying on the practice of
the profession over the course of
several decades. Firmg like ours, we
would stress employ a large number
of assistants—Chartered Accountants,
‘Cost Accountants, Taxation experts,
experts in secretarial matters, experts
‘in liquidation matters etc.

Secondly, a degree of stability is
'required for faster growth and deve-
lopment of the profession. We humb-
ly submit to ‘the hon. Members that
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the above objectives can only be
attained through concentration of ex-
pertise. It so happens that in the past
decades the concentration of exper-
tise, sop necessary to foster the growth
and development of the profession
and at the same time to give it a cer-
tain degree of stability hag resulted
in the emergence of established firms
of Chartered Accountants. We hope,
we have been able to make it quite
clear to the hon. Memberg that with-
out concentration of expertise the
growth and development of the pro-
fession will be seriously harmed. By
the take over of the control of estab-
lished firms of Chartered Accountants,
the concentration of expertise will
110t be shattered. Unemployment will
be eliminated, stability will be achiev-
ed and above all the concentration
will be in the handg of the Govern-
ment, being more in tune with the
present thinking on social responsibi-
lity.

MR, CHAIRMAN: Now the Mem-
bers will ask you certain questions
and you may give your answers.

SHRI S. R. DAMANI: Mr. Bhatta-
charya, you are an experienced Char-
tered Accountant. In your Memoran-
dum, you have only confined to one
amendment, j.e., Section 224¢. May I
‘khow, why you have not mentioned
anything about the repercussions
which other amendment will bring.

SHRI SUJIT BHATTACHARYA:
It is only Section 224, which affects
the employment of persons in the
audit profession, so we have confined
ourselves to thig only.

SHRI S. R. DAMANI: According to
your memorandum, you prefer na-
tionalisation of audit business just to
avoid unemployment....

SHRI SUJIT BHATTACHARYA:
To prevent unemployment and to re-
tain concentration of expertise.

SHRI S. R. DAMANI: What we see
today is that after mnationalization,
take for example, banks etc. there is



disloeation of business, strikeg etc.
So, if the audit is also nationalised,
what is the guarantee that by nationa-
lisation, the efficiency will increase?
If they alse resort to strikes etc. where
the Government will lead to?

MR. CHAIRMAN: The simple rea-
son is that the nationalisation will not
be nationalisation of the audit firms.
The firms would not be nationalised.
In fact, the profession would be na-
tionalised. That means there would
be a system whereby the Government
would be controlling the whole sys-
tem of audit and the Government
would be appointing the auditors gs
such in the case of every firm which
is to be audited; not that the firms
as they stand today would be nationa-
lised.

SHRI TRIDIB CHAUDHURI: S far
as the merits of nationalisation and
non-nationalisation is concerned, we
can discuss it later. So far as the re-
Presentation of Shri Bhattacharya is
concerned, let us seek clarifications
now.

SHRI HARSH DEO MALAVIYA: 1
de mnot know whether he hag asked
questions arising out of the represen-
tation.

MR. CHAIRMAN: He has referred
to the fact whether nationalisation of
the audit system would not lead to

frequent strikes and thereby hamper
the growth.

SHRI HARSH DEO MALAVIYA:
Does the questijon raised by the Hon.
Member arise from the submission of
the witnesses?

MR. CHAIRMAN: It arises out of
it, but this is not the stage we have
to discuss it, as suggested by Shri
Chaudhuri. These are matters to be
discussed amongst ourselves; at this
stage we have only to put questions
to the witnesses.

SHRI MAHAVIR TYAGI: Before
we proceed, it would be better if a
clarifieation is sought on the issue of

66

the amendment to Section 224 I
want to know whether Shri Bhatta-
charya is in favour of the amendment
or not, because this. amendment is
only to the effect that after three
years an auditor will not be appointed
without the consent of the Govern-
ment. Are you opposed to this or in
support of it?

SHRI SUJIT BHATTACHARYA:
I am opposed.

SHRI S. R. DAMANI: I would like
to know, what is the meaning of na-
tionalisation? As we have seen, by

the nationalisation of banks every-
body was affected.
MR. CHAIRMAN: Shri Damani’s

question is whether the nationalisa-
tion of the audit system as such
would not create difficulties because-
of the tendency to go on strikes and
other things.

SHRI SUJIT BHATTACHARYA:
I do not think only in the Govern-
ment there is a tendency to go on
strike. The tendency is there also in
the private sector.

SHRI S. R. DAMANI: Now, regard-
ing the appointment of auditors by
the Government you h#ive also men-
tioned and you feel that by taking:
over of audit and appointment of
auditors by the Governinent, more
power would rest with the bureau-
crats and in that way, how is it going
to serve the purpose?

SHRI SUJIT BHATTACHARYA:
I am interested in the development of
the profession. The point I was try-
ing to make is how this development
can be achieved and at the same time
the so-called talk of concentration
could also be retained—because, in
my opinion, concentration is necessary
for our profession and if the concen-
tration breaks down we will not have-
concentration of expertise. This Sec-
tion 224 in itself does not lead us any-
where; but in the objects clause relat-
ing to Seation 224A it is specifically
stated that the purpose is to eliminate-



concentration. That is why we have
tried to make the point that if we
break the concentration, the whole
-gudit profession will break down. By
having the established firms nationa-
lised, we will have concentration be-
cause the structure does not break
down and at the same time concen-
tration is in the hands of the Govern-
ment. Now the feeling is that concen-
tration may be in the hands of a few
individuals which may be socially bad;
but since concentration is to be main-
tained, let it be in the hands of Gov-
ernment, so that the work is not ham-
pered.

SHRI S. R. DAMANI: Mr. Bhatta-
charya has said that at present these
firms employ Chartered Accountants
who are experts in company affairs
and also in tax matters and so one
party carn have information regarding
dall the matters at one place. But he
has also said that he is not against the
take-over by Government. In that
case, they will have to go to three or
four places for taking advice—ome
place for the Companies Act, another
place for duties and a third place
for tax etc. So, it will create more
confusion and more expenses. What
has he to say about this?

SHRI SUJIT BHATTACHARYA:
‘What I am saying is that under the
present set-up expertise is concentrat-
sed; if the amendment goes through as
it is and the Government apply it in
letter and spirit in order to. break
down the concentration, then obvious-
ly the concentration of expertise will
have to be broken down. All that I
wanted to make clear is—let us not
break down the concentration of ex-
pertise; and this can be achieved by
‘Government take-over,

SHRI M. K. MOHTA: Usually
nationalisation is resorted to when it
is found that the present system has
‘Some weak aspects or undesirable as-
Pects which are not in the interest of
the society at large. What in your
opinion are those undesirable aspects

of large audit houses which you want
to nationalise?

SHRI SUJIT BHATTACHARYA:
In my opinion, there is no weakness
in so far as the standards of audit are
concerned. This is purely my opinijon.
Now, it is specifically stated in the
objects clause that there is concentra-
tion leading to close association. I
am sure this has been stated by the
Government after a lot of investiga-
tion and research. Now, these two
terms are not also expressly defined
but what I gather from this js that
there is some sort of collusion between
the management and the audit firms
but it is not so in my own opinion.
I am just giving this based on what
is stated in the Bill. Now, if that is
the case, then obviously, it is not
right and then something has to be
done to the profession.

SHRI M. K. MOHTA: The reply of
the witness is even more confusing.
He does not agree with the reasons
and many things in the Bill. He does
not agree that concentration is bad in
itself, he does not agree that close
association in a bad sense is taking
place, in fact between auditors and
the business houses. He does mnot
agree that there is any collusion. If
that is so, in my original question I
had asked whether it was necessary
that the nationalisation should take
place. Here the Government does not
state about nationalisation. What are
the reasons that prompted the wit-
nesses to suggest nationalisation of
these cempanies? If there are no
weak spots, no undesirable aspects, no
concentration in a bad sense, then why
they are suggesting nationalisation?

SHRI SUJIT BHATTACHARYA: I
have never said that in definite terms
that there is no collusion and other
things even upto now. As far as I am
concerned, I have never come across
of such an instance but what I am
saying is that since in the objects and
reasons clauses of the Bill, a state-
ment has been made that there has
been concentration and close associa-
tion, I would take it that this is some-
thing which is true I am no one to
comment on it. I am going on that
basis. If that is the case, then obvio-



usly something iy wrong and if some-
thing is wrong, we have to do some-
thing about it,

SHRI M. K. MOHTA: Smaller
audit firms are not able to get more
business and there is too much con-
centration in the hands of only a few
large firms. If that is correct, what
is in your opinion the reasons why
these are not able to get business?

SHRI SUJIT BHATTACHARYA: 1
have thought a lot on this. The word
‘concentration’ is not very clear here.
Now we have tried to collect figures
but we have not been able to get as
to the total number of audits and
total number of audit firms available
in thig country. There wag an article
recently in the news papers about the
number of audits and established
audit firms available in this country.
About the number of audits and the
established audit firms and perhaps
information on the number of audits
done by the established firms might
have been mentioned in that article.
But I have not done any personal
research on this and therefore I am
not in a position to give any views
about the concentration and regarding
why smaller firms are unable to get
business I have never been Wwith a
smaller firm,

SHRI M. K. MOHTA: They have
suggested in their memorandum about
the taking over the control and func-
tions of selected large audit firms
along with them. Is it the intention
of tha witnesses that the thre¢ year
rotation as envisaged in the Bill can
be avoided?

SHRI SUJIT BHATTACHARYA:
No., What we have stated is that the
control and functions should be taken
over. If that is done then wha‘ we are
trying to say, is the concentration will
still remain but it will only move into
the hands of the Government. And
since it Is moved into the hands of the
Governinent. from. a few individuals,
then this proposed amendment is no
longer negessary, I think, in this form

Then this question of 3-year term eto..
does not come into the picture at all..

SHRI M. K. MOHTA: If according.
to the witness, the large audit houses
are taken over by the Government
and there is no 3-yearly rotation as
envisaged in the Bill, most of the
business is diverted from these large:
audit houses to smaller and newer
auditors so that the taken-over houses
would have much less businesg in their
hand. Would it not lead to unemploy-
ment?

SHRI SUJIT BHATTACHARYA:
Taking-over of the business by Gov-
ernment does not mean creating un--
employment problem. Government
cannot just take over the audit firms
and turn out all the clientale of the
firms. It has to be sorted out in what
manner this control can be exercised.

SHRI MAHAVIR TYAGI: One clari-
flcation from the witnesses I want,
that is about the amendment to section
224. It is a very minor amendment.
It says that instead of after 3 years,
will he can continue for further period
also but with the approval of the Gov-
ernment, that is all. There is nothing
wrong in it.

SHRI SUJIT BHATTACHARYA:
There is something wrong in it because
we have to see why this amendment is
being brought for consideration. This
is to redtrict “concentration leading to
close association.” I have stated ear-
lier that Government will have to be
approached when the 3-year term is
expired, and then the Government
will be bound to agree to the appoint-
ment of established firms of auditors
like lovelock and lewes.

SHRI MAHAVIR TYAGI: So you
are opposed to the idea and you are-
not in favour of the approval of the-
Government being sought after three:
years,

SHRI SUJIT BHATTACHARYA:
1t it is just a question of seeking Govt.



~approval, I would say No, because if
the Government feels that they have
#0 be consulted and approval taken, it
is all right. But if the purpose is to
break concentration, we are affected.
If the purpose is not to break con-
centration, then it is all right.

DR. M. R. VYAS: First. I would like
to know, because he has presented the
question of expertise as the basis for
concentration, what kind of expertise
which other Chartered Accountants
would not have.

SHRI SUJIT BHATTACHARYA:
'When we are doing the audit of com-
panies, there are these things which
we have to see, like taxation affairs.
When we go into this calculation of
provision of taxation, I have to con-
sult the tax department; I have to
take their advice to see that the pro-
vision is correct, It is not under stated
or over stated. In a small firm, I as-
sume that there is no separate depart-
ment etc. We maintain certain
departmentg like liquidation, accounts
) etc. I do not have the facts, etc. But
you would find that this particular
department is probably running at a
loss, but it is just maintained to help
the staff and clients so that related
problems could be sorted out. In my
opinion, this sort of thing may not be
available in the small irms. I am not
‘saying that the small firms may not
not be capable of giving this; they
may be capable of giving this. It will
ydepend on the expertise and how they
use their talent.

DR. M, R. VYAS: If the concentra-
tion is broken up, there would be un-
employment. Does he mean un-
employment only in the clerks or
a group of people that he belongs or
does he mean unemployment among
_the Chartered Accountants in India as
‘a whole?

SHRI SUJIT BHATTACHARYA:
At present I am worried about Char-
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tered Accountants in these established
firms. The number is considerable, I
feel if this concentration is broken up
and so on, such established firms will
be obviously out of job. They are
maintaining the staff based on the
clientele they have. Obviously, there
will be unemployment for the Char-
tered Accountants and other em-
ployees in these firms,

DR. M. R. VYAS: Does he feel that
if the concentration is broken up, there-
will be lesser work for the audit as a

whole?

SHRI SUJIT BHATTACHARYA:
For the audit, as a whole, obviously, it
is illogical to say, Somewhere audit
has to be done. They must remain
the same.

DR. M, R. VYAS: I would like to
know what gurantee he has got, if
some of these big audit firms Wwere
taken over by the Govt. that audit.
work will come to these firms there-
after,

SHRI SUJIT BHATTACHARYA: 1
have already clarified when I said that
when the control is taken 2ver, it can-
not be just taken over and nothing else
is done, We have to consider vis-a-vis
the clientele.

SHRI R. R. SHARMA: Is it a fact
that the big firms make several serious
defaults in signing big companies’
balance sheets putting the sharehol-
ders to a tremendous loss?

SHRI SUJIT BHATTACHARYA: No.
1+ have no knowledge.

SHR] R. R, SHARMA: These cases
are dealt with by their own Committees
and therefore they are able to escape.

SHRI SUJIT BHATTACHARYA:
Certain representatives in the Comm-
ittee are nominated by the Govern-
ment. One is from the Company Law
Board; one is from the Central Board.



-of Direct taxes and one
*from the C&AG Office. In
relation to the Committee which

consists of 21 members, out of these,
3 are from the Govt. There ig a Dis-
ciplinary Committee where also a re-
presentative of the Govt, is there
besides some of the members of the
“Council. When an allegation is made
against the member of the Council, it
is first examined by the Council as a
whole including Govt, representative
and they come to the conclusion whe-
“ther there is a prima facie case or
negligence by a member. If they find
that there is a prima facie case, then
they will submit it to this Discipli-
nary Committee which also includes
a noted member from the Govt. side.
This Committee will examine the
whole question and then appropriate
action is taken. The words “their own
Committee” is a misnomer.

"MR. CHAIRMAN: That the amend-
ment introduced in section 224 con-
stitutes a reversal of the policy and
concept of the autonomous provisions
of accountancy as visualised by the
Chartered Accountants Act. 1949 or the
present provision in the Bijll affect-
ing adversely the independence and
integrity of the institute,

SHRI SUJIT BHATTACHARYA:

I would submit that the integrity
“must be maintained. If in certain in-
dividual cases, there is a question

that he has been dishonest, then I do
not know. It is an individual case.
It could happen everywhere. Whe-
ther it is amended or not, the inte-
. grity iz to remain,

SHRI SYED AHMED AGA: Does
it not show or establish that there is
really a concentration in the same
“firms and there is no equitable distri-
bution among the auditors? Does it
not prove? I do not want to enter
into the various merits and demerits
-of nationalisation. That is a point for
us to decide. We will take our own
decision. But what I want to know at
the moment is this. Do you accept
ithat there is an unequitable distribu-

70

tion among the audit firms? Is
acceptable to you?

that

SHRI SUJIT' BHATTACHARYA:
1 have answered the question before
when I said that we do not have sta-
tistics regarding the total number of
audits these big firms do.

MR. CHAIRMAN: That you have
answered.

SHRI HARSH DEO MALAVIYA:
I would like to ask the witness one
question. In view of the likely com-
plication which may arise, will he
not favour a complete nationalisation
of the audit profession as a whole
throughout the country?

SHRI SUJIT BHATTACHARYA:
Yes, Sir. This should certainly be
considered by the hon. Members. But
why we have suggested big firms is
this. We have also taken into ac-
count the practicability and other
things that there are so many audit
firms. This will depend on the hon.
Members who should be able to de-
cide.

SHRI HARSH DEO MALAVIYA:
You are in favour of nationalisation
as a whole of the audit profession?

SHRI SUJIT BHATTACHARYA: If

instead of putting in through this
amendment if it could be done
otherwise, we are in favour,

SHRI P. R. SHENOY: Have you

come across any instance where the
auditors have pointed out the defects
in the accounts of the Companies and
the Company Law Board has not
taken any action?

SHRI SUJIT BHATTACHARYA:
We have come across instances of
irregularities, where we have quali-
fied the audit report. The procedure
is that we report to the shareholders.
In our report to the shareholders
there if we have certain qualifica-
tions to make, we do so. It is ex-
pected that these will be taken up by



the Company Law Board. But we
cannot say as to whether they do
take up  or not. This is a different
matter, I have got a booklet here
which has been published by the
Institute. This is titled “Qualifica-
tions in Auditors reports” In this
booklet, they have given the types of
qualifications which the auditors
have been making over a number of
years and when we see as to how
much of these audit reports are quali-
fled by the big firms, which are in-
cluded in the booklet, w2 find that
quite a substantial portioy comes
from them.

SHRI P. R. SHENOY: Have you
taken care to see whether the Gov-
ernment has taken any action or
not?

SHRI SUJIT BHATTACHARYA:
It is not for us because Government
do not feed us back with information.
We are in the dark about it.

SHR H. M. PATEL: Mr. Chairman,
May I ask the witness this question.
He has said very clearly that the
main reason for his suggestion that
the lurge firms ghould be taken up by
the Government is the prospect of
unemployment. Government  has
come to the conclusion that concen-
tration, for whatever reasons, is
undesirable. He feels that concentra-
tion is something which is desirable.

Viewed from the professional point
of view, he feels that taking over
would be a better proposition than
breaking up of concentration. In

other words, you Mr. Bhattacharya,
had no reason to think that concen-
tration as such has resulted in no
harm to the economy or to the run-
ning of the companies from the pro-
fessional point of view. Am I right
in saying like that?

SHRI SUJIT BHATTACHARYA: I
agree with that.

SHRI H. M. PATEL: I think this
is perfectly wunderstandable when
You say that in order to overcome the
problem of unemployment, this can
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be done. But did you consider as to
what will happen if only some firms

are taken over and others left out?
The other firms which do not come
under the category of large firms

will remain outside to take care of
such business as remains after these
large firms are taken over. Will
that not mean—since the profession
is growing and more and more chart-
ered accountants are being trained
and passing—unemployment among
chartered accountants?

SHRI SUJIT BHATTACHARYA:
Frstly, if 1 may come to the point
which I mentioned earlier, have sug-
gested that the establizhed firms of
chartered accountants should be
taken over because in the Objects
and Reasons of the Bill, it is stated
that there is concentration which has

‘led to close association between es-

tablished firmg of auditors etc. So, I
have assumed that there is no close
association with regard to the smaller
firms, there is nothing to be done
about theze smaller firms. In the
light of what has been stated in the
Objects and Reasons of the Bill it is
assumed that the smaller firms are
supposed to be honest people, they
have never been in collusion and they
have not done anything wrong. So,
we have concentrated in our memo-
randum only on the big firms.

SHRI H. M. PATEL: I think, Mr.
Chairman, the witness is very clear
in this. He says that Government has
made no reference to the smaller
firms as such. Logically, I do not
think it follows that the smaller firms
would not be in collusion with those
in the business. It stands to reason
that they would also be, for the pur-
poses of carrying on their business,
in close association.

SHRI SUJIT BHATTACHARYA:
If I may answer this question, I
would say that this will depend on
the Government.

SHRI H. M. PATEL: I would like
to know his own opinion,



MR. CHAIRMAN: Have you any-
thing, from your personal exper.ence
or knowledge, to say about it? Of
course you have said—Mr. Patel 1
am just making your point more
clearer to him— repeatedly that be-
cause of the preamble because of the
Government’s  intention as referred
in the preamble, you suggest that
such and such things should be done.
But the hon. Member wants to know
your personal reaction, your person-
al experience, Am I correct, Mr.
Patel?

SHRI H. M. PATEL: The Govern-
ment does not necessarily consider
itself omniscient. It has come to
certain ccnclusions on the basis of
certain facts and therefore brought
forward this Bill. Government, as
well as Parliament feel that such
Bills should be considered in
junction with those who may be in a
position to give their opinion as to
how the business is run. Therefore,
we have invited you and are trying
to obtain from you your suggestions.
I would: like to know whether you
agree that there is always close as-
sociation betweern, companies and es-
tablished firms of auditors, whether
they are big or small.

SHRI SUJIT BHATTACHARYA:
We accept the fact that there is
close association. This close aszocia-
tion should not be interpreted as
being something derogatory and it
should be interpreted only in rela-
tion to profeszional matters. I am not
interpreting it in that way where it
will mean something that favours
management and then I do accept
that there is close association. The
best thing is to leave them as it is.
But if the term ‘close association’ is
supposed to mean as something
favouring management, and if thig is
the same in the case of small and big
companies, then, I submit that Gov-
ernment should do something about
it.

SHRI H. M. PATEL: I am glad
you have expressed yourself very
clearly. Your profession, i.e. charter-

con- .
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ed accountants, has certain rules and
code of conduct and you know that
you have to function in close associa-
tion and yet you retain your indepen-
dence and integrity. Now, is the Ins-
titute of Chartereq Accountants not
most vigilant in regard to this, ensur-
ing that its members adhere to the code
of conduct that is prescribed for them
and function with independence &and.
integrity?

SHRI SUJIT BHATTACHARYA:
Yes, Sir. They do.

SHRI H. M. PATEL: If that ig so,
I have taken it that you yourself have
taken the view that things as they are,
should not be disturbed,

MR, CHARMAIN: Yes now Mr.
Bhagat,

SHRI H. K. L. BHAGAT: If I have
understood the witness correctly, he
has not come across any case of collu-
sion between the auditorg and the
management. I think that ig what he
has said. Never heard of any case of
collusion? Now, I would like to know
from his whether, when they audit
the accounts, they are coming across
irregularities being committeq by the
companies. I am talking in a general
way. Does the witnesg feel that there
is any scope for improvement in the
working of the system of auditing ac-
counts of these private companies? If
so, what are his suggestions so that
the work relating to auditing of acco.
unts of these companies can be im-
proved; and secondly, are there any
employer-employee problems in these
audit concerns? Or here also it is
all heaven?

SHRI SUJIT BHATTACHARYA:
I could not get your second question.

SHRI H K. L. BHAGAT; ] am act-
ing on the presumption that the wit-
ness has never come across any case of
collusion between audit firms and
management of any company, to cover
up irregularities. Acting on the pre.
sumption that it is the experience of
the witness, I want to know whether he
hag come across caseg of irregularities



being committeq by the companies, or
not. If so, does he think there is any
scope for improvement in auditing cf
these accounts? And, in improving
the system, what are his suggestions?
Also, I would like to know whether
there are any employer-employee
problemg in the auditing concerns or
not.

MR, CHAIRMAN Irregularities
committed and improvementg possible
thereon....

SHRI SUJIT BHATTACHARYA:
We have come across such cases; and
we have qualified our report. Re-
garding employer-employee relation-
ship, this is for the partners of the
firm to answer,

MR. CHAIRMAN: What about
your experience, as an employee?

SHRI SUJIT BHATTACHARYA:
You mean, as a qualified accountant?

MR. CHAIRMAN: Our firm is there
and you are employed by that firm of
chartered accountants, Have you no
problems with the owners of the
firm,

SHRI SUJIT BHATTACHARYA:
As chartered accountants in a firm,
we do not have any union or any-
thing like that. If these are individual
problems, there are discussed between
the individual assistants and the
partners concerned. I can only
speak for myself in this case.

SHRI H. K. L. BHAGAT: Don't you
represent any union?

MR. CHAIRMAN: That is all. Now,
Mr. Chaudhri.

SHRI TRIDIB CHAUDHRI: I have
another memorandum in my hand
from an organization called the Young
Chartered Accountants’ Forum. The
chairman of this Forum, Mr. Bhan-
dari ig also very well known.
He has carried on this agitation
against these firms. I find that he is
equally apprehensive, even on behalf
of the small proprietory firms and
partnership firms, about this guestion
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of rotation. As the principls of rota-
tion. of audit will also be applicable
to young chartered accountants’ firms,
whatever small number of audits they
have got, may be lost by them by
following this process of rotation. He
also says that big firmg will also
suffer. His apprehension is that both
big and small firmg will suffer, if the
principle of rotation is practised. So
far as the bill is concerned., it does
not say anything about rotation. Even
in the Statement of Objects and Rea-
sons, nothing is stated. It touches
only upon complaints of monopoly. It
appears that in the mind of the
Government, this thing might be
working, that the auditing should
rotate among all irmg and it should
be distributed equitably. But I find
that both the big firmg and small
firms are apprehensive. Apart from
the views you have expressed,
could you give us the benefit of your
opinion so far as this principle of
rotation is concerned? Of course,
you are against it, because of the
reasons you have already state. Of
course, rotation needs only Govern-
ment approval; but wat is your
judgement about this principle
and the form in which the preface of
the bill has been couched? We would
like to have your observation on this
aspect of the matter.

SHRI SUJIT BHATTACHARYA:
You want my opinion whether this
principle of rotation is good or not?
I feel that rotation is not desirable
from the professional point of view,
because, in my opinion, to build up
certain expertise and the calibre to
carry out certain audits of big firms,
we have to be associated with those
companies for a number of years. If
we have this principle of rotation
which in fact is applied in Govern-
ment undertakings, we find that it is
considerably difficult to carry out the
audit effectively and efficiently, with-
out spending a lot more time than
what we would normally do. To this
extent it becomes a burden and I
think it is quite unnecessary and not
really called for. My point ig with
regard to big companies. If it is a
very,very small concern, there ig no



question of rotation or otherwise. It
would not affect very much, but cer-
tainly, in the case of big undertakings
and big commercial houses and big
public sector undertakings, certainly
rotation is not very desirable.

SHRI S. G. SARDESAI: There is
collusion, though it is not a happy
word, with the auditing firms by the
companies whose accounts have to be

audited and there also occurred
certain kinds of irregularities and
negligence. May be, sometimes

malpractice are committed by the
auditing firms. That is a point that I
would like to raise. Now with re-
gard to certain irregularities or mal-
practices committed by the auditing
firms, there is a disciplinary commit-
tee. Why is it there? That clearly
shows that there is irregularities com-
mitted by auditing firms. Otherwise
there is no need of this disciplinary
committee. It means that such cases
have arisen. I am pointing out this
thing only because some of the mem-
bers of the committee are nf the view
that you have no knowledge of such
kind of malprcetives. Very- recently
there wag an article in the ‘Economic
Times, in which series of malpracti-
ces have been reported. They may Le
true or may not be true, but they
have been published. So, I think
that this problem nes=ds to be dealt
with. I hope you will agree with me.

SHRI SUJIT BHATTACHARYA:
These are referred to the disciplinary
committee and they have been exone-
rated. So, I do not think there has
been malpractices.

SHRI S. G. SARDESAI: But my
point is that such cases have been re-
ferred.

SHRI SUJIT BHATTACHARYA:
Yes, certainly.

SHRI S. G. SARDESAI: Now the
small industries or flrms apart from
auditing firms, they are definitely at
disadvantage in developing their bus-
ness in comparison with the bigger
industries. I am not saying that some
auditing firms have been there for
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hundred of years and gathered ex-
perience and naturally for that rea-
son they get business. That ig apart
from that. If we have a public
authority, more equitable distribution
may also be brought about, because
this public authority is answerable
to Parliament and Parliament is there.
Therefore, it would also bring about
a more equitable distribution of
auditing firms. Not actually the
Government takes over. I am mot
saying that. But some kind of a
legislation is introduced in which caseg
as far as the smaller firms are con-
cerned, they will have the opportu-
nity to grow with the size of the com-
panies, I mean, big firms.

SHRI SUJIT BHATTACHARYA:
It is not only their problem but it is
question of competition. All these
factors also come. It is a question of
competenc: shown in the initial years
of invesiment and not only getting
big money. If I invest and I can
go and show them the man and ma-
terial, may be after five years or ten
years I will not be out of pockef. I
mean to say that it is a matter of
policy.

SHRI BEDBRATA BARUA: The
question of expertise which you have
raised is a very important question.
But I would like to know whether
this expertise is used for rendering
otlier services and not merely for
statutory audit.

SHRI SUJIT BHATTACHARYA:
I do not have statistics. But quite
often there is a lot of consultation
with us in taxation, liquidation and
other matter besides matters relating
‘0 the Companies Act.

SHRI BEDBRATA BARUA: Are
there other services rendered by
auditors which have nothing to do
with statutory audit? Is it not possible
for these people to render those other
services, by setting themselves up
independently and giving advice In
their personal capacity without any
loss of efficiency?



SHRI SUJIT BHATTACHARYA:
That is possible, but as I have clarified,
in our profession, there are many
matters which are inter-related;
something which will affect taxation
may alio affect the Companies Act
or affect other matters as well. So,
i they are put in one association it
would be helpful; if there is an
established organisation, it helps,
because there is a roof under which
these people can meet and give
advice.

SHRI BEDBRATA BARUA: What
about the question of collusion? Of
course, collusion can be prevented
by the disciplinary jurisdiction which
exists today, and your institute should
be able to prevent it. But supposing
there is collusion which may be of
an order where it is not possible or
it may not be potsible to prevent it,
what is to be done? What do you
think of the allegation or rather the
fact that some big audit firms have
turned into house auditors, in the
sense that they get almost their entire
audit work from one particular big
house? We do have ~ome material to
show that it is a fact today in many
cases. Do you not think that the
independence of the auditor is greatly
compromised if that kind of thing
happens?

SHRI SUJIT BHATTACHARYA:
First, let me make the position clear
about big houses. If big firms are
deing audit of big houses, it is not
that one particular house or one
particular businessmen engages them
as their auditors. There are a number
of houses from which they get their
audit work.,

SHRI BEDBRATA BARUA: The
number of companies may be large,
but all the companies belong to the
same house.

SHRI SUJIT BHATTACHARYA:
It may not be the case; it may be
that some may belong to ‘X' and some
may belong to ‘Y’ and some may be-
long to ‘2,
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SHRI BEDBRATA BARUA; I am
not talking about your particular
firm,

SHRI SUJIT BHATTACHARYA:
Then, I would not have any
information,

Regarding the independence of the
auditor, even if they are related
closely, we have a system where audit
is done at various stages. In order
to have some sort of collusion between
the audit firms and the management,
in a big firm there would have to be
collusion between the various grades
of staff and the various qualified
accountants and amongst those who
are go.ng through the accounts and
between the various partners who
would do the work. That would
involve a 'big collusion, So, in my
opinion, the independence is retained
by established big audit firms. If we
have a small firm and there is only
one man, then it is much easier for
him to get into collusion,

SHRI M. R. VYAS: The witness
had mentioned in reply to an earlier
question that he represented himself.

But the memorandum before us
contains ...
MR. CHAIRMAN: He said that

there was no union and that he was
not representing any union.

SHRI M. R. VYAS: The memoran-
dum contains the signatures of so
many. There is an item in the
memorandum called membership.
What does that number denote?

SHRI SUJIT BHATTACHARYA:
We are members of the Institute, and
each one has his membership number.

MR. CHAIRMAN: We are thankfui
to you for the views that you have
expressed and the trouble that you
have taken to come here. I hope that
your evidence will benefit the
commitiee in their deliberations and
in arriving at proper conclusions.

SdHRI SUJIT BHATTACHARYA:
We thank you for your patient
hearing,

[The witnesses then withdrew]



1. G. Basu and Co. Employees’ Association, Calcutta.

Spokesmen :

1. Shri Utpal K. Sarkar
2. Shri Nilkantha Ganguli

III. Ray & Ray Employees Union, Calcutta

Spokesmen :
1. Shri Sunit Nandy
2. Shri Nirmal Maitra

(The witnesses were called in and they took their seats)

MR. CHAIRMAN: We have received
your memorandum and gone through
it. I would like to draw your
attention to the Direction which states
that the withnesses may kindly note
that the evidence that they would give
would be treated as public and is
liable to be published unless they
specifically desire that all or any part
of the evidence tendered by them is
to be treated as confidential; and even
though they may desire their evidence
to be treated as confidential, such
evidence iz liable to be made available
to the Members of Parliament.

So, you have to keep in view this
Direction. The committee and I are
thankful to you for having come here.
I would like you to state your views
on the memoranda and then hon.
Members would ask questions. Any
one of you may start with your views
and then any one of you or all of you
to turn may reply to the questions,
and that is for you to decide.

SHRI UTPAL K. SARKAR: Hon.
Chairman and hon. Members, allow
me first to express my heart-felt
thanks to you for granting us an
opportunity of being heard.

We welcome wholeheartedly the Bill
in general because it is going to curb
monopoly in the private corporate
sector, which is a bold step towards
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socialistic development in the ¢ountry
right after the abolition of the
managing agency system. While we
welcome the very underlying spirit of
the amendment to section 224 which
tends to improve the honesty, integrity
and efficiency in the audit profession,
we are equally very much in doubt
about the feasibility of the enactment
for all practical purposes. We are
very much constrained to draw your
attention to the bare fact that the job
security of thousands and thousands
of employees in the audit firms is
going to be jeopardised the moment
this enactment comes into force,
defeating the very spirit of the
amendment and introducing the unfair
labour practice in its ugliest form.

Since neither the auditors nor the
companies in general are saints, the
scope of corruption is always there.
What we want and what we insist on
you is that all the inherent evils
should be uprooted forthwith and at
the same time, the job security of
thousands of employees of the audit
firms should be equally safeguarded.
In our opinion, the remedy sought in
the proposed amendment would not
in any way cure the disease, rather
the remedy will be worse than the
disease, We feel that nothing short
of nationalisation of the profession will
be able to combat the evils inherent



in it. The nationalization of the
profession at the same time is to be
complemented with the national
inspectorate having participation of
the employees’ unions in it.

“ The scope of powers and duties of
the auditorg at present is quite inade-
quate to combat the inherent evils.
We strongly feel that the powers of
the auditors should be extended and
in going into the depth of the
transactions sale and purchase to see
and report whether the same is pru-
dent or imprudent proper or im-
proper.

In other words, the proprietary
audit system has to be introduced
forthwith which will uphold the
independent character of the audit
profession., In the discharge of this
function lies the good or evil of the
economic development of the country.
Since there is every possibility of
powers in the hands of péople in the
private sector being abused, it is our
considered opinion that nothing short
of social control of the profession
will uphold the independent character
of the audit profession in the strict
sense of the term. Job security can
only be guarantead through this.

I would like to conclude by re-
iterating that nationalisation of the
audit profession itself along with the
formation of a national inspectorate
with employee participation in it and
the introduction of propriety audit
are the only ways by which we can
move forward in the path of socia-
listic development of our country,

SHRI MAHAVIR TYAGI: I find
that three memoranda have been
‘submitted covering more or less the
same points. Instead of three, they
could have submitted a single memo.
randum,

In para 3 they say:

“We, however, strongly feel that
the amendment could tend to
strengthen the close association not
only between the auditors apd a
group of companies but between
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the existing bureaucracy snd the
above parties in the process oi seek
ing and granting approval in the
matter of reappointment of audi-
tors”

I could not follow it. How will it
come?

SHRI UTPAL K. SARKAR: When
there is a closer association, they
will try to safeguard their vested in-
terests. They will catch up with the
bureaucrats and some now manipu-
late and get vested interests safe.
guarded.

SHRI MAHAVIR TYAGI; If the
management and the bureacracy
could joip together, they could finish
everything. It is not a question of
doubting everyhody’s intention. After
three years if an auditor is to con-
tinue, government approval is neces-
sary. Only for that purpose, Gov-
ernment comeg in. Hew they become
party to these things?

SHRI UTPAL K SARKAR: Since
there are no rules laid down how the
actual consent to reappointment will
be given, it will be arbitrary consent
on the part of Government, Actually
it will be the officials of the burea-
cracy who will deal with the matter.
So the abuse of power is quite natu.
ral. All the companies those who
have vested interests will be keen to
see that their vested interests are
protected. They can easily manage
this with the collusion of the govern-
ment officials who will be the decid-
ing authority.

SHRI MAHAVIR TYAGI: There
are certain contradictions in the
memorandum. You say in para 9(a):

“The proposed amendment to
section 209, by introducing @ new
section, 209A, would empower the
Government to inspect without
prior notice and at regular inter-
vals the books of account of these
groups of companies with whom
4he established firms of auditors’



are supposed to be closely asso-
ciated. Therefore, the proposed
new section would be a check on
lapses, if any, op the part of these
auditors in conducting proper audit”.

This shows you are in support of the
amendment,

SHR] UTPAL K, SARKAR: Yes.

SHRI MAHAVIR TYAGI: In para 10
you say;

“As the proposed amendment to
section 224 imposes a restriction on
the reappointment of auditors after
three consecutive years, we would
strongly urge that this approval
should bec refused in the fourth

year to those audit firms whose lap-

ses come within the purview of the
provisions specified as per the above
items (a), (b) and (c)”. ‘

You agree that if this authority is
taken by Government it will be a
healthy move,

SHR UTPAL K. SARKAR: No, What
We mean is that under section 209 some
powers are given to Government.

SHRI MAHAVIR TYAGI. You say
Government would be doing the right
thing in refusing approval. Again in
the next para you say:

“As a result of the restriction on
reappointment of auditors after
consecutive three years, the indepen.
dent character of the auditors will
be seriously affected making them
entirely dependent on clients (com-
panies) and bureaucracy”,

On the one hand, you support the
idea; on the other you oppose it

SHRI UTPAL K. SARKAR: I am
sorry you could not link it up. I will
try to link it up. This is altogether a

di_fferent issue. In para 10 we are
suggesting some guidelines under
which refusal should be made. That

i8 altogether different.
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SHR] MAHAVIR TYAGI: Refusal
can be made only when Government
is authorised in that behalf. That can
be done only by amendment.

SHRI UTPAL K. SARKAR: In
para 9, we said these are the criterian.
In case these are not complied with,
then and then only the companies seek-
ing reappointment for the fourth year
should be refused. In 11(1), we
said that the restriction wil] restrict
the independent charzcter of the audi-
tor. It has nothing to do with the
other thing.

SHRI MAHAVIR TYAGI: In the
case of those auditors whose lapses
come within the purview of the pro-
visions, you agree that they should not
be reappointed for the future.

SHR] UTPAL K. SARKAR: Ob-
viously,

SHRI MAHAVIR TYAG.: In that
case, there comes the question of un.
employment.

SHRI UTPAL K. SARKAR: No, it
cannot come.

SHRI S. R. DAMAL.L: I also, feel
there are some contraaictions in the
memorandum. On the one hand, they
do not like power being given to the
bureaucrats for appointment or re-
appointment. They are afraid it may
be misused. On the other hand, they
want that the auditors ghould be con-
tinued so that there may not be any
unemployment  Articled clerks and
new comers may get a chance of gett-
ing experience in firms; so they want
continuity. But they also say that
government interference will be harm-
ful to the audit profession. What
is their object? Do they support this
amesndment or oppose the amendment?

SHRI UTPAL K. SARKAR: The
amendment seeks to give arbitrary
power to bureaucracy which we op-
pose. That is why we have sought



some guidelines for the bureaucracy to
follow. As regards unemployment of
articled clerkg ete. That ig not our
point. We have dealt with the provi-
sions on merits. In my introductory re-
marks I have said nothing short of
nationalisations is the solution. The
solution contained in this amendment
is worse than the discase itself.

SHRI S. R, DAMANI: *What do you
mean by nationalisation?

SHRI UTPAL K., SARKAR: ' Audit
service is a national service, is a soaial
service. The public sector is growing
and gradually the private sector will
have to merge with the public sector.
Unless Government has expertise in
the subject, how can they have effec-
tive control over their finances? That
is why we feel that the audit services
in India should be nationalised and the
knowledge and expertise should be
taken over.

SHRI MAHAVIR TYAGI: They
will also become bureaucrats.

SHRI UTPAL K, SARKAR: We
have also asked for participation of
the employees’ unions in national ad-
ministration; otherwise it is useless.
You have not followed my opening
lecture. I have said that a2 national
inspectorate hasg to be formed with
the participation of the =mployees of
the audit firms.

SHRI S. R. DAMANI: It ig not yet
clear what is your concept of nationa-
lisation. Anyway, the Institute of
Chartered Accountants of India takes
action against the auditors involved in
any irregularity or misconduct. Any-
way, have you come across any case
where auditors had colluded with the
audited concerns to deprive the ex-
chequer of its legitimate revenue?

SHRI UTPAL K. SARKAR: On this
question we cannot comment with any
avthority; I think it would be better
to ask the Institute of Chartered
Accountants. If still you ask me to

«
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comment on it, I would only say gene-
rally that neither the auditors nor the
managements of these companies are
saints,

SHRI S, R. DAMANI: Suppose
audit is nationalised, their concept of
nationalisation is still not clear to me,
and they all become Government ser-
vants, will not the experience of bank
nationalisation repeat itself namely,.
strikes and hartals? What will then
happen to the companies to be audited?

SHRI UTPAL K. SARKAR: It is a-
subject on which I can comment only
generally. The invention of dynamite
is not bad, simply because of the bad
use it was put to during the World
War. So, it is not nationalisation that
is responsible for it. You have to deal
with these things properly. Besides,
hartals, etc. are rights guaranteed
under the Industrial Disputes Act. The"
law allows me to do that.

SHRI S. R. DAMANI: I am leaving.
this matter to my other colleagues. A
suggestion has been made about pro-
prietory audit. Have you any definite
ground to believe that shareholders
are deprived of their legitimate share
or the Government is deprived of its"
earnings. Even the present auditors
are pointing out all the irregularities.
What additional advantage will you.
have by introducing proprietory audit.
For purchase, for any sale, for any
appointment there will be questions.
Therefore, Management will not be in
a position to take any decision at a
proper time and on account of that
the efficiency will suffer and the work-
ing will be effected,

SHRI UTPAL K, SARKAR: Before
answering this I would like to refer
to some general idea and some accept-
ed principles, for example very recent-
ly Jayanti Shipping Company, Mun-
dra’s case. These Accounts were also
audited but nothing could be unearth-

ed.

A jute company has an auditor. I
am satisfled if a jute company submits



Ats purchase voucher @ Rs. 500 per
pale but it could be achieved from
the market at Rs. 50 per bale. In the
present statute if the entry is made in
the cash books, ledger, and if there is
a voucher in support thereof, I am
satisfied with it. I have no right to
enquiry whether it is available at
Rs. 50 or Rs. 500. I have no authority
to enquire into it. That is why we
.ask for the introduction of proprietory
audit where the auditors will have the
right to go into prudency of it.

SHRI S. R. DAMANI: Will these
proprietary Auditors not join the
Management and take the advantage?

SHRI UTPAL K. SARKAR: We
‘have not only suggested proprietary
audit but we have suggested nationa-
lisation and we have already pointed
out that the scope of the abuse of
the power is there, but nationalisation
can prevent this and can advance the
.cause of socialism in this country.

SHRI S. R. DAMANI: 1Is such a
-practice anywhere in any other coun-

try?

SHRI UTPAL K. SARKAR: So far
as my information goes it is there in
:Sweden. It matters little whether it
‘is there or not. If it is proper, why
not introduce in our country?

SHRI M. K. MOHTA: In reply to
-a question regarding close association
‘between the auditors and the audited
.companies, you said that nobody is a
saint. I would like to know is it
widely prevalent malady which we
must take cognisance of? What is
your assessment of situation?

SHRI UTPAL K. SARKAR: While
answering that question I said I can
only comment in general term and not
in an authoritative term. We have got
some idea of saints and that is not
reflected in these persons. So, we say
that they do not look like saints,
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MR. CHAIRMAN: Can you say
that this malady is a malady which is
on a very large scale or there are’
just a few stray cases?

SHRI UTPAL K. SARKAR: 1!
cannot comment on it because of the
fact that I am not competent to answer
the question so categorically and
authoritatively.

SHRI M. K. MOHTA: If they are
not competent, they should not have .
made the first comment regarding
saints and sinners.

The witness while commenting on
the Bill expressed their grave appre-
hension regarding employment situa-
tion and they have also grave appre-
hension regarding utility of the par-
ticular provision in the Bill regard-
ing the representation of the auditors.
Instead of outrightly opposing that
provision they have gone a step fur-
ther that the entire profession should
be nationalised. Their anxiety about
employment could have been under-
stood if they had simply opposed this,
but what are the reasons behind their
suggestion that the entire audit pro-
fession should be nationalised and
that will, according to them, ensure
employment?

SHRI UTPAL K. SARKAR: The
question of employment, unemploy-
ment, introduction of labour contract
arises in this case which we doubt and
not only we doubt we have got very
substantial reason to believe that the
moment this enactment as has been
introduced is passed actually the per-
manent job structure in the audit
firmg will be totally shattered. The
employers the auditors there just put
us this question. “If it comes we won’t
be able to have o''r tnt~1 budget and
unless you have got a total idea about
your future budget, we would not be
able to maintain the future establish-
ment.” And as such to maintain their
standard of living they will have to

[y



8o straight on the establishment i.e.
employees rights, duties, privileges,
salaries, etc,

Already in Calcutta there is a
system of contract labour some sort
of sub-contract, casual labour. An
-auditor of a particular irm has been
offered with 25 clients. He has not
‘been able to audit them. He lends it
to other to audit them on his behalf.
Already exploitation of labour is
there. This would introduce exploita-
tion in ugliest form. If audit service
is nationalised and an Inspectorate is
formed, that will serve the purpose.

SHRI JAGANNATH RAO: Govern-
ment wants to take over the power of
appointing and reappointing auditors
.for a firm in which Government
(Central Government) solely or col-
lectively has flnancial interest upto
‘25 per cent of the subscribed capital.

SHRI UTPAL K. SARKAR: We
‘have not commented upon it in our
memorandum, so it implies that we
accept it.

SHRI JAGANNATH RAO: You
‘have given your opinion whether the
auditing firmg should bet or should
not get reappointment. Don't you
think that there should be gome guide-
lines for the Govt for giving or re-
fusing approval?

SHRI UTPAL K. SARKAR: We
‘have asked for nationalization and if
nationalisation &t the present stage
is not possible, at least the big audit
«establishments should be nationalised.
1f that is not possible, we have already
said, funder which conditions, reap-
pointment should be refused or should
not be refused.

SHRI JAGANNATH RAO: The
Government wants to have control
over audit. Nationalisation is not

within the purview of the present Biil
“You have mentioned about the unem-
Ployment. How many audit firms are
there in the country?
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SHRI UTPAL K. SARKAR: I have
no information. Institute of Charter-
ed Accountants may be able to tell
you.

SHRI JAGANNATH RAO: You are
worried about your unemployment.
Now there are some firms, who do
not have any work. Don't you think
that those audit firms should also get
some work?

SHRI UTPAL K. SARKAR: That is
none of my business, Sir.

So far as I understand, the very
spirit behind this Bill is not to solve
the unemployment problem, but te
raise the standard, efficiency and inte-
grity of the audit profession. We
say that in this way, the breaking of
concentration will not be possible.
The remedy would be worse than the
disease itself,

DR. M. R. VYAS: Do you appre-
hend that the present owners of big
audit firms are exploiting the fear
complex of the employees to set a
kind of black-marketing to motion
against enactment of this Bill? Is it
a method to stop the Parliament from
enacting such a step?

SHRI UTPAL K. SARKAR: I think,
it is a sort of aspersion to my associa-
tion, to my unity and my integrity.
Mr. Chairman, if this sort of questions
come, I humbly submit, that it actual-
ly hurts me.

MR. CHAIRMAN: The Mamber has
a right to ask a question. It is no
aspersion on your part. It is an ap-
prehension in the mind of the Hon.
Member which he is expressing.

’

SHRI UTPAL K. SARKAR: I would
request the hon. Member to go into
the details of the Department con-
cerned, and we have been working in
this direction for the last four|five



years, and fighting for this. If this
question comes in the mind of an hon.
Member, I am sorry, I do not feel
happy at his observations.

SHRI R. R. SHARMA: 1 would like
to refer to a statement:

“In the performance of duties at
all levels, whether the duties are
performed by members of the audit-
profession or by administrators,
whether in the private sector or in
the public sector the question of
close association must as a matter
of fact, arise because for an efficient
service being rendered, the relation
between the persons concerned must
‘have basic characteristic of mutual
faith and confidence. If these cha-
racteristics are lacking and the close
association which can give good re-
sults is absent, the very perfor-
mance of the duties in respect of
various facts and various levels may
stand affected adversely.”

Do you agree with this proposition?
If not, what are your comments?

SHRI UTPAL K. SARKAR: Sir,
unless there is close association be-
tween the auditors and the clients, no
audit could be taken up. Close asso-
ciation is not a bad thing. If by close
ass)ciation, mal-practice or disintegrity
has crept in, then it is culpabale,
otherwise close association is not a
culpable one. And, as I said, it varies
from person to person.

SHRI S. R. DAMANI: One point has
not been clear all along in his reply.
He has said that the Audit officers
should be part and parcel of the
bureaucracy; at the same' time he has
spoken against the bureaucracy and
its working,

SHRI UTPAL K, SARKAR: I have
already answered and if you insist, I
will answer again. So far ag the
bureaucracy is concerned, under the
present enactment it is arbitrary
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power given to the bureaucrats. We
said that there should be guidelines
on which the bureaucracy should
move and there should be participa-
tion of the employees in it so that the
bureaucrats’ activities can be checked.

SHRI H. K. L. BHAGAT: You have
said that you welcome this Bl 1
would like to know the peculiar fea-
tures of the Bill which you welcome.

Secondly, you said that there are
certain inherent evils in the present.
system of auditing of accounts of com-
panies by the firms. I would like to
know what these inherent evils are.
I would like you to particularise some
of these evils and suggest how they
can be removed,

Lastly, you said that if the bureau-
cracy comes into the picture “vested
interests will manage it’. Do yow
mean to say that if, today, the dish
is cooked or de-cooked by two, tomor-
row it will be cooked or de-cooked
by three? I want to understand
broadly what are the present evils
and what are the present problems.
Do you find that there is any collusion,
that there is any attempt to cover up
irregularities of the Management by
the audit firms and so on?

Again, you used the words “social
control”; you said that social control
is necessary. What precisely do you
suggest for having social control in
this situation?

SHRI UTPAL K., SARKAR: So far
as evils are concerned

SHRI H. K. L. BHAGAT: My first
question was, what are the various
features of the Bill which you wel-
come?

SHRI UTPAL K. SARKAR: We
welcome the very underlying spirit.
We welcome the spirit of the Bill—
that something better can be done.



SHRI H. K. L. BHAGAT: So you
only welcome it in a general way. I
thave absolute confidence in you and
sm asking you this question in that
gpirit. I would like to know what
are the precise features of the Bill
.you welcome. I would like you to
-clarify what are the peculiar features
you welcome, specifying them.

SHRI UTPAL K. SARKAR: We
have already said that we welcome
‘the very underlying spirit.

SHRI H. K. L. BHAGAT: S0 you
-cannot specify any particular features.
So then we go to the next question—
what are the inherent evils. May I
ask you to specify these evils?

SHRI UTPAL K. SARKAR: Sg far
as the inherent evils are concerned,
these are but well-known facts,

SHRI H. K. L. BHAGAT: What are
those well-known facts?

SHRI UTPAL K. SARKAR: The
well-known facts are that neither the
companies nor the auditors are saints.

SHRI H. K. L. BHAGAT: You say
that neither the companies nor the
auditors are saints. I would like you
lo specify what the saints do and what
Yaese ‘non-saints’ do.

SHRI UTPAL K. SARKAR: Sp far
as saints are concerned, they are sup-
posed to have certain traits of cha-
racter; they will be honest, for one
thing,

SHRI H. K. L. BHAGAT: And what
do these so-called non-saints do.
which you classify as evils.

SHRI UTPAL K. SARKAR; If you
want to drag me into.

SHRI H, K. L. BHAGAT: I don’t
want to drag you into anything. Iam
Putting this question because you are
here to assist the Committee. You
belong to the profession and you un-
derstand things better than me be-
cause I am not in that profession.
Therefore I want you to very frankly
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tell us, o that we can apply our
minds to it. That is why I am per-
sisting with this question.

SHRI UTPAL K. SARKAR: The
fact is, my position does not give me
the authority

SHRI H. K, L. BHAGAT: I see; g0
I will put to you another question.
How far is your service secure?

SHRI UTPAL K. SARKAR: I my-
self am not quite competent to ans-
wer authoritatively on this point. I
may only say that you can take the
case of the Jayanti Shipping Com-
pany where there was a drainage of
millions of rupees without the audi-
tors finding it out.

SHRI H. K. L. BHAGAT: It is ver;
good that you have mentioned it.
Now, I want to know this. You have
said that you want social control. I
would like to know in what form you
want the social control to be exercis-
ed. Please indicate at least three
steps towards social control or na-
tionalisation.

SHRI UTPAL K. SARKAR:; Social
control is distinct from nationalisa-
tion.

SHRI H. K. L. BHAGAT: You used
the words ‘‘social control” as a sort
of nationalisation. I just want to
know what are the precise steps you
would suggest for social control.

SHRI UTPAL K. SARKAR: I have
already answered. 1 was urging the
formation of a national inspectorate
having employees’ participation in it.

MR. CHAIRMAN: The witness does
not mean that social control is na-
tionalisation. He said that this social
control will come after nationalisa-
tion. That is a form of social control;
it would be a control on the society
as a whole. That is what the witness
means. I think the suggestion
which is there in your Memo-
randum that is about the proprietary
audit, is a very good suggestion.
Would it not be possible for you to
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give us a more concrete, rather a more
detailed memorandum, precisely about
the various issues which should be
covered by this what you call ‘the
propriety control’? You please give
us a memorandum on this which will
be very useful to us.

SHRI UTPAL K. SARKAR: We have
submitted a concrete memorandum on
this particular point containing about
5 or 6 pages.

MR. CHAIRMAN: You have mnot
given it to us, you can submit it now.

SHRI UTPAL K. SARKAR: Then
in that case I can submit it after a
fortnight or so.

MR. CHAIRMAN: You can submit
it even after 20 days.
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Mr. Sarkar and friends, the Com-
mittee is really thankful to you for
your views expressed on various
points that have been raised during
the course of the meeting. The Com-
mittee is certainly going to benefit
from this and you have been forthright
in your answers. I hope the Com-
mitte would benefit from the answers
given by you and we are thankful
to you for the trouble taken in coming
over to Delhi for giving evidenece.
Thank you very much.

SHRI UTPAL K. SARKAR: Thank
you very much, Sir.

[The Committee then adjourned.} *
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(The witnesses were called in and
:they took their seats).

MR. CHAIRMAN: On behalf of the
Committee and myself I welcome you
to this Committee. I hope your views
would benefit the Committee and the
Committee would be in a position to
formulate its own views,

Before you say anything about
:your memorandum, may I draw your
attention to Direction 58 which states
‘that the witnesses may kindly note
‘that the evidence they give would be
treated as public and is liable to be
‘published, wunless they specifically
desire that all or any part of the
evidence tendereq by them has to be
‘treated gs confidential. Even though
they may desire their evidence to be
treated as confldential, such evidence
is liable to be made available to
Members of Parliament. You may
keep these directions in mind.

If you want to emphasize any of
the points mentloned in the memo-
randum or suoplement them, you may
-do so. Then hon. Members would be

putting questions to you, which you
may freely answer.

SHRI PREMJUS ROY: So far as we
are concerned, we do not wish any-
thing to be treated as confidential; our
views can be made public.

We have, in our '‘memorandum, for-
mulsted the views of the Association
on particular clause whirh we consi-
dered to be of direct and great impor-
tance. For instance, you will find
that we have not commented upon
the provisions regarding company
auditors, company secretaries and so
on, and that is because the Associa-
tion did not consider it necessary to
formulate its specific views on those
clauses,

So far as the Shareholders’ Associa-
tion is concerned. from our point of
view there are three or four provi-
sions which are of very great impor-
tance. One is about clause 6 relating
to company deposits. In our view,
the provision that before accepting
deposits companies should be required
to issue a prospectus is a very expen-
gsive procedure and should be deleted



in the interest both of companies and
of investors. The investors should be
jeft free to choose the companies
which they consider safe and sound
for giving them a reasonable return.
Also we do not desire that the com-
panies should be put to the expense
and bother of having to issue a pros-
pectus for taking deposits for a short
period like one or two or three years.
We would like that the Reserve Bank
should exercise proper control on
companies taking deposits; if neces-
sary, quarterly or gix-monthly returns
should be called for frcm companies
and the Reserve Bank should scruti-
nise the financial position of those
companies, the extent to which they
have taken deposits and look at it
from the point of view of share-
holders, whether it wil] be safe for
those companies to be allowed to take
further deposits. If the Reserve Bank
is of the opinion as we have expressed
in our Memorandum that it is unsafe
from the point of view of depositors
that the company should be accepting
more deposits, then the Reserve Bank
could direct the companies not take
any 'more deposits.

Another suggestion which we have
put forward for your consideration is
that there should be security; there
should be insurance of deposits as we
have in banking deposits. Our sug-
gestion is that the insurance premium
in respect of these deposits should be
paid by the companies accepting the
deposits.

This is so far as clause 6 is con-
cerned. Already there are restrictions
to the extent of 25 per cent of capital
plug reserves; further restriction has
been imposed since December last
year, i.e., loans from shareholders—
loans baseq on the guarantee of
Directors—are also restricted to 25
per cent of capital and reserves. In
the view of our Association, these
restrictions are not adequste to safe-
guard the interests of depositors. They
may remain. But the Reserve Bank
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should exercise more sypervisory
powers and if necessary the informa-
tion which the company ig required
to give before inviting deposits could
be elaborated to give more financial
information which could be of inte-
rest to depositors and which could
enable them to find out whether the
company in which they wish to make
deposits is safe and they are in a
position to repay the amount of
deposits or not.

So far as Clause 10 is concerned,
one suggestion which we have offered
is that when there is a likelihood of
change of control, Government should
have the power to make it a condition
that it will sanction the change of
control subject to the proviso that the
buyer, the buying interest, would
make an offer to the others—other than
thogse who are 8elling their interests;
an offer will be made to the minority
shareholders as vrell as to financial
institutions who may hold shares in
the company, offering it at the same
price, 8o that the 'minority share-
holders are not left high and dry.

Another poirt is this. Where a
company holding more than 10 per
cent of the capital of another company
wishes to sell even a very small
number of shares, say, 100 shares, it
should intimate to the Government.
In our view, this might be a little
difficult to administer in practice.
Therefore, what we have suggested is
that unless the transfer proposed to
be made of shares by a company
involves a certain percentage—we
have said 5 per cent; it could be even
a lesser percentage—it should not be
necessary for the company to intimate
to the Government about the proposed
sale.

Another suggestion that we have
offered is this. The requirement that

‘ the particulars of the buyers and so

on should be given to Government
may be difficull ‘to administer in
practice because if shares are sold in
the market through stock-brokers in
the ordinary course, then the company



4s not in a pesition to know who the
buyers are; the shares change hands
from person to person angd ‘the names
of the buyers may not be known to

the company.

Regarding clause 18—the proposed
amendment 187(C)—the view of our
Association is that the requirement
that any benami holding—even one
share—should be communicated to
the company would be a little difficult
to administer in practice. In our
view, a minimum of Rs. 5,000 worth
of shares may be fixed; if the benami
holding is Rs. 5,000 or more, then the
holders, both the registered and the
benami holder, should be required to
intimate to the company.....

MR, CHAIRMAN: Rs. 5,000 or more
altogether or in one single transaction?

SHRI PREMJUS ROY: Suppose to-
day I am a benami holder of Rs. 2,000
worth of shares and after six months
1 acquire another Rs. 3,000 worth of
shares in benami. As soon as my total
penami holding reaches Rs. 5,000, I
should be compelled to notify to the
company because the difficulty is that
not only the registered holder and the
benami holder are required to inti-
mate to the company, the company in
turn is required to notify it to the
Register. If day-to-day petty hold-
ings of 5 or 10 or 100 shares are
required to be notified to the company
which in turn has to notify it to
Registrar, it will involve unnecessary
their breach than in their observance.
botheration both to the company and
to the shareholders, and many of these
provisions will be honoured more in
So, in our view, a more practicable
thing would be that certain minimum
should be prescribed and if the
benami holding exceeds that minimum,
then it should be notified to the com-

pany and the company will in turn .

notify it to the Registrar.

So far as mnotification to ‘the Regis-
trar is concerned, our suggestion is
that the company should be required

to file quarterly returng and not
about every single transaction every
time because in the normal course the
company would be receiving any
number of notices from day-to-day
and for the company to notify to the
Registrar day-to-day is quite imprac-
ticable. So, the purpose behind these
provisiong would, in our view, be
well_served if the provisions are
modified in thig manner,

The question of conflict hetween
the registered holder and the benefi-
cial holder—that we have brought
out in the memorandum and may be
that these provisions ip practice may
lead to some difficulties. We ‘have
even suggested that there may he col-
lusive transactions, the registered hol~
der and benami holder both notifying
the company that his share is benami.
Where they dispute between them-
selves, a notice is served upon the
company by the registered share.hol-
der, ‘I have sold the shares’ and the
benami shareholder gives a notice to
the company, ‘Well, you have already
noticed that I am the peneficial hol-
der and the registered share-holder
is only a benamidar’. Now the com-
pany is put into difficulty. If the
company gives effect to the request
and transfer it or if the company
does not give effect to the transfer,
the registered holder says ‘I will sue
you for darmages’. So the company
may find itself in real difficulty even
in regard and to trivial things.
Equally there would be dithculty
about the dividends. The registered
holder may claim and the beneficial
share-holder may claim and the com.
pany will be put to difficulties. If
the claims are genuine, perhaps the
company could deal with them. But,
there, even collusive claims may be
put forward and the company wmay
be put to real difficulties in having
to decide who is the registereq share-
holder. That is why we suggest that
these provisions may required 5 little
more scrutiny.

One of the most important things
we would like to urge before this
sugust body is the provision _ about



the dividend warrants. Under the
existing law dividend warrantg are to
be sent out to the shareholders with-
in 42 days and all the good companies
try to send the dividends as soon as
the General Meeting takes place and
approves of the dividend and it is
usually sent out within two or three
days of the General Meeting. The
provision here is that within seven
days the company will be required to
deposit all the amount of the dividend
in a Scheduled Bank. What we have
submitteq is where you are asking
the company to deposit all the amount
in a scheduled bank within seven
days, the period within which the
company should be required to post
out the dividend warrants shoulq be
correspondingly reduced from 42 days
because we are aware of certain
companies which would post the divi-
denq warrants exactly on the 42nd
day, even though the share.holders
are 400 or 500 in number. Certainly
it is within their means to post out
the dividend warrantg the day follow-
ing the date of the meeting. In fact,
] am aware of many Coimbatore
companies where after the general
meeting is over, they make a decla-
ration that those share-holders who
are present may kindly collect the
dividend warrants, They keep them
ready at the General Meeting and as
soon as the meeting is over and the
dividend is passed, they hangq over
the dividend warrants. According to
the provision in the Bill the compa-~
nies would be required to deposit the
amount of the dividend in g sche.
duled bank within seven days to
which we have no objection. The
suggestion is that the companies in
turn should be required to post out
the dividend warrants within the
maximum period of 14 days after the
date of declaration of the dividend
or not more than 22 days instead of
42 days.

The next thing is about unpaid
dividends. Here, we would submit
that the provisions appear to us to
be a little too harsh because even as
it is, the companies keep the unpaid
dividends .-separately in an unpaid
dividend account and even after the
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period of limitation expires and the
unpaid dividends have been tranafer-
red to the reserves, almost all the
good companies, I know of, do not
hesitate to pay the amount of unpaid
dividends when claimed by the right-
ful claimants—may be it is after 10
years or 15 years.

MR, CHAIRMAN: Only good com-
panies.

SHR] PREMJUS ROY: In my ex-
perience almost all companies. I do
not know of any company which
refuseg to pay the amount of unpaid
dividentg which have been taken to
reserves after the limitation period
expires. In any caese the money goes
to the reserves and it belangs to the
shareholders. It is kept for the share-
holders' benefit and the management
cannot do anything with it. There-
fore, my submission is that the
amount of unpaid dividends should
fairly belong to the share-holders and
it should remain the property of the
shareholders instead of it being ap-
propriated by the Government
because the Government has abso-
lutely no justification for claiming
the amount of unpaid dividends. It
rightly and properly belongs to the
shareholders.

Another suggestion that we would
offer is not mentioned in our nemo-
randum. The divideng warrants are
posted out. Now, for one reason or
the other, either due to postal miscar-
riage or maybe that the shareholder
received the dividend warrant but he
was away at the time when the divi-
dend warrant was received and in his
absence it was lost sight of or it may
be destroyed, 101 things may happen,
where the share-holder may not be
aware that there is any amount
standing to hig credit with the com-
pany. The company never reminds
him that this is the amount standimg
to your credit, would you claim it?
If there is any difficulty, would you
let us know? After 3 or 8 years the
company takes it to reserves. This is
very unfair to the ghareholders and,
therefore, it would be proper if the
company is required to remind the



ghare.holder to whom the unpaid
amounts are due, saying ‘that such
and such amount of dividend remains
unpaid as shown by an account
books. Would you please let us know
if we could help you? ' If it is due
to oversight or forgetfulness, it
should be paid because it is the obli-
gation of the company to pay the
amount due to the shareholders,

The suggestion which we have
made is that the companies should
be required to remind the sharehol-
ders regarding any unpaid dividends
and after the expiry of the period
of six monthg or whatever it be for
the payment of the warrants, send a
notice and, alternatively, we have
suggested that if it is not convenient
for the companies, to send a notice
in the intervening period, let them
do it along with the notice for the
succeeding general body meeting.

A very important provision in this
Bil] which we would like you to re-
consider is regarding the payment of
dividends from reserves. As we have
submitted in our memorandum, may
be, particularly with regarq to come
panies which are not so well off it
is usual for companies to keep apart
some amount for creation of dividend
equalisation reserves. It is more
often the usual practice for good com-
panies to declare only a reasonable
dividend ang try to appropriate some
amount for dividend equalisation
reserve and pay the norma! dividend
in the lean years. There are many
people depending upon dividend
income, e g minors, widows, many
persons of small means. It is neces-
sary that they should be assured’of
reasonable dividend from Yyear to
year. If it is provided that in case
companies have to draw upon
reserves they should be requireq to
take permission of Government the
result would be that some companies
will make good profits, they would
ke to distribute ag much of the
amounts as possible and when the
company does not do well. they will
naturally declare a small dividend or
pass over the dividend and there
would be cases where erratic flrne-
tuations take place in the share prices.
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It ig not in the interest of company
concerned nor shareholders. This
provision that they should take
Government’s permission for drawing
amount from accumulated reserves
should pe deleted.

Ang regarding clause 24 it is our
view that this explanation defining
substantial interest ig rather too com-
prehensive because this referg not
only to individual but holdings of
various relatives within the /defini.
tion of companies Act. Ome does not
know all my relatives, one does not
know what their holdings are. If I
write to my relative, please tell me
about your holdings, your number of
shares, ete. he wll turn round and
ask 'me, who are you to ask me
about this. Therefore thig explana-
tion of substantial interest needs
to be either deleted or redeflned. There
will be lot of practical difficulties in
administering these things.

Regarding Clause 25, the provision
is put in that if the company has paid
up capital of 25 lakhs, if any director
wishes to enter into any contract,
they should be requireq to take the
previous approval of the Central Gov-
ernment. But this is g little diffi-
cult to administer in practice. This
imposes a blanket ban. The partl-
culars only should be required to be
communicated to the Registrar of
companies and he may go into those
contracts. If any further contracts
come to his notice, being not in the
interest of the company, he may
get further information from the com.
pany. If Registrar feels that any con-
tract is not in the interest of the com-
pany it may be reffered to the Dept.
of Company Affairs and the Dept.
should take appropriate action instead
of imposing such a blanket ban like
thig on all contracts.

Under section 287 the guggestion
which we have offered is that Regis-
trar should b= required to scrutinise
contracts and satisfy that they are in
the ordinarv course of business and
not intended to benefit the director at
the cost of the company, If there is
anything of a suspicious nature, no

¢



doubt, the Department should move
in the matter,

Regarding Clause 26, this is one
last small point which we would like
to bring in. This is regarding techni-
cal services or legal advice. There is
the legal adviser or technical adviser
about whom Government agrees that
he has necessary expertise and know-
ledge for being appointed as legal or
technical man and the matter should
rest there, instead of having a pro-
vision like this. This appears to be
suprefluous. These are our submis-
sions,

DR. K. B. ROHATQI; I will touch
upon those peints which my friend
has not dealt with. Clause 6 says
that every time they should issue
prosp>ctus. There are various practi-
cal difficulties. Depositors deposit
money in the normal course, for
short durations, 3 months, 6 months,
etc. They may, withdraw after 6
months. Prospectug is issued only
once. Every time when they make
deposit you cannot issue a prospectus.
Because, prospectus must be made
uptodate. After one year, some de-
positor comes forward and if you
fssue prospectus, it is the same old
prospectus and it may not contain all
required information and it will
create practical difficulties. If the
{dea is this, that those who deposit
money with company should be aware
of financial position of the company,
those who are shareholders get all the
{nformation. It should not apply to
shareholders because they are aware
of the financial position; they get the
annual accounts and everything re-
lated to the flnoncial position of the
company,

Clause 10 says no individual or
group should have more than 25 per
cent of the nominal value of the
equity share. The paid up capital is
25 Jakhs, Many companies would
bypass this becausz when they exceed
this, they would form a number of
other companies and they will never
pl-ugh pack the money or surplus or
the accumulated profits over the
years. They will avoid bonus ‘see”

81

To evade this no company would
like to have more than 25 lakis
capital. The provisions of clause 10
would hinder growth of industries
and legitimate right of shareholders.
The company would like to have lar-
ger reserves than capitalise them.

Regarding Section 107(b) the posi-
tion ig this. There is one company
worth lakhs of rupees; there is ano-
ther having ten thousand rupees.
They will be required to get permis-
sion of Central Government before
transferring shares. I agree with my
friend that the propsed section would
not serve any useful purpose if they
apply this to small shareholdings.
The limit should be 5,000. There are
many complications,

With regard to Clause 16, dealing
with the payment of dividends, |
would endorse the views of my friend,
Shri Premjus Roy. If there ig a res-
triction on payment of dividends only
out of profits, there would be many
complications. The smeall investors
who invest in the sharas of the com-
pany with a view to getting constant
return would be at the mercy of the
Government and management. They
would say, there is no profit and they,
will not pay any dividend. Prefe-
rence shareholders should be out of
the purview of this. Sometimes a
company follows a very conservative
policy in not paying dividends every
year, because there may be leaner
years. Now there Wwould be a
tendency to pay large dividend in the
year of huge profits so that the com-
pany would not be in a position to
plough back the profits. This clause
should be deleted. Companies would
like to distribute whatever, profit
they have got, because if there is no
profit next year, they '‘may not be able
to distribute out of the reserve. This
provision should, therefore, be delet-
ed.

The proposal that the unclaimed
dividends should be transferred to
Government revenue account is also
not justified. That money belongs to
the shareholders, A small shareholder
will have to approach the Qovern-



for refund of the dividend which has
been transferred to Govt. Tt is much
better that the Company keeps that
amount in a separate account. As
you know, Sir, income tax refund
takes a long time. It will be very
dificult for a shareholder to get the
money.

Clause 23: The existing provisions
are that the approval is given at the
time of first appointment of a Direc-
tor. Now approval would be neces-
sary for reappointment also. In the
explanation it has been said that a
person Who is in the whole-time em-
ployment of the Company will be
covered by this. In many cases, the
Companies have labour participation
in the management. Some employees
are selected as Directors. If they are
covered under this clause, it may
create complications. Some safeguard
is called for.

SHRI K. V. RAGHUNATHA
REDDY: It is only a Director in
whole-time employment, Labour re-
presentative is not a whole-time
Director.

DR. K. B, ROHTAGI: He gets pay-
ment from the Company and compli-
cations may arise.

Section 224: This provision lays
down that g person should not be
appointed as an auditor for any com-
pany for more than three years. This
can be easily evaded. If there is a
firm of five or six auditors, they may
form 4/5 firms with different partners
in different audit forms, and they may
transfer the audit after three years
from one firm to another. Therefore,
a provision should be made to say
that if the audit of a Company is
transferred to another firm gfter three
years, none of the partners of the
earlier firm should be a partner of the
second firm.

Section 2904A. My friend has already
said about the ‘substantial interest’.
That requires elaboration.

We welcome the provisiong of Sec-
tions 380, 408 as also provisions re-
lating to foreign companies,
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I would only submit the Govern-
ment has to give approval with re-
gard to the terms and conditions of
Managing Director, Whole-time Dir-
ectors etc. I presume, they will send
notice in the papers etc. In guch cases,
the views of the shareholders must
be taken into considerations. They
can offer very good suggestions.
Whenever the appointment of a Gene-
ral Manager is to be decided, you
may consider the desirability of tak-
ing into consideration the views of the
varfous share-holder organisations.

SHRI L. N. MODI: Regarding the
registration of shareg in the pname of
minors, although under other Acts the
property can ba transferred in the
name of minors, if a provision is made
that they may register shares in the
name of minors, quite a lot of prob-
lems will be solved.

In regard to the payment of divi-
dend, the law applies to the final
dividend; it does not apply to interim
dividend—within what period the in-
terim dividend is to be paid to the
shareholders. So, the same provision
as applicable to final dividend should
apply to intarim dividend =2lso.

With regard to unpaid dividend,
instead of transferring it to Govern-
ment, it should be kept in g separate

Bank account by the company and
should not be appropriated by the
company or the Government. After

some years it should be paid to the
shareholders by way of extra bonus.

With regard to transfer, g provision
of Rs. 25 lakhs is made. If it is re-
duced to Rs. 10 lakhs, most of the
problems will be overcome.

SHRI MAHAVIR TYAGI:
know when your
formed?

May I
Association was

SHRI L. N. MODI: In 1958,
SHRI MAHAVIR TYAGI: Share-

holders of how many companies are
there approximately?



SHRI L, N, MODI: The membership
would be about 200 to 300 .

SHRI MAHAVIR TYAGI: Belong-
ing to how many companies?

VSHRI L. N MODI: 1 personally
would be holding shares in about two
dozen companies. Most of the people
would be holding shares jn about six
companies while some may be in 60
companies; we would not know. But
it is a fairly cross-section representa-
tion; we have Chartereq- Accountants,
Medical  Practitioners, University
teachers, Company executives and gy
on,

SHRI MAHAVIR TYAGI: Regard-
ing Clause 13, it creates a lot of mis-
chief; excise is avoideq and many
other things are done. Why should it
not be done away with altogether?
What will be the effect of it?

SHRI L. N. MODI: Op, the face of it,
1 would say that though the name of
a shareholder is registered as share-
holder, he may not ba the real bene-
ficiary of the shareholding. Therefore,
I do agree with you that large-scale
evasion of taxes and other things can
go on. But how do you find it out?
It depends on the morals of the peo-
ple. They do not want to give infor-
mation.

MR, CHAIRMAN: For what reason
do they not give information? The
only reason is that they benefit by
tthe omission.

SHRI L. N. MODI: If a provision is
made that shares will be transferred
only in their names, there will be no
problem,

SHRI MAHAVIR TYAGI: Clause 34
is regarding sole selling agents. Some-
times sole selling agents are appoint-
ed and normally their appointment is
for the purpose of earning commission,
But they do not do -anything at all
It is actually the retail agents etc. who
conduct the sales. The appointment
of sole agents is mostly misused for
the purpose of giving employment to
one'’s relations .or something like -that.
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SHRI L. N. MODI: In our view,
there should not be a blanket ban.
But if there are caseg of abuse which
have come to the notice of Govern-
ment, the Department has certainly
power to investigate. and try the com-
pany,

SHRI MAHAVIR TYAGI: In cases
where the sole selling agents are re-
lations of the Managing Agents ete.,
it is obvious,

SHRI PREMJUS ROY: We are at
one with you in regard to the type
of sole selling agency you refer to.
But in small towns, stockists are ap-
pointed, and they are also termed =s
sole agents of the companies.
Therefore, a distinction is necessary.
Where the total production is given to
a sole selling agent and a small re-
tailer or stockist is appointed at a
particular place, that retailer does
not come under the definition of “sole
selling agent” and only the person who
takes the entire production for the
purpose for which Shri Tyagi has
‘mentioned should come under the
purview.

You can have a provision like the
one you have in Section ' 214
regarding a person appointed to a
place of profit.

S8HRI S. R. DAMANI: I would like
to ask them to intimate what is the
percentage of companies which have
not utilised the public funds deposited
with them. The. intention of the
Government to bring this legislation
is to safeguard the public funds.
Another witness told us that the
deposits made with the Companies
would remain safe.

SHRI PREMJUS ROY: The
experience is that most of the
investors are shrewd enough to judge
which are the companies sound and
safe.

SHRI S. R. DAMANI: The time
limit of 30 days is given for refund
of deposits. Then in this case a lot
of hardship will be caused,



MR. CHAIRMAN: Deposits must
be paid by company on the day on
which they are due. There is no
question of 30 days or even 7 days
for refund of deposits.

SHRI S. R. DAMANI: My intention
of asking this question is that
according to Management, those

companies which could not follow the
practice, they will have to refund the
money within 30 days, otherwise they
would be penalised.

MR. CHAIRMAN: He says that
there is no reason for a good company
to delay the payment of the deposit
even when it is due. Therefore the
question of extension would not arise.

DR. K. B. ROHTAGI: The hon.
Member is referring to the refund of
the excess deposit. In this connection,
I may say that the R.B.I. has certain
regulation formulated and they have
put a 259, of the paid up capital and
the excess has to be refunded in three
years on the basis of 1/3 part each
year. And therefore if this provision
is adopted, all the companies will be
put to difficulty and there may be
staggering of refund.

SHRI S. R. DAMANI: This is what
I meant. The intention of the Govern-
ment is very clear. They want to
refund it to those persons who are
holding the shares in their name or
on behalf of certain persons. Now the
shares should not be held by other
persons, it should be held by the
owners themaelves. Now, the question
of husband and wife does not arise.
If it is clarified that trusts shareholders
are solely in the main books, then in
that case there is no difficulty. Do
you agree with this?

MR. CHAIRMAN:
they have suggested.
already said this.

This is what
They have

SHRI PREMJUS ROY: The people
who actually own the share, whether
it is a Trust or anybody else, thev
should -be registered as such 1In
companies. If we wish to Impose anv
ban on them.
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MR. CHAIRMAN: That is there.

SHRI S. R. DAMANI: About pay-
ment of dividends, B.M.C. gave some
advice. They are paying huge amounts
from the reserve and the money is
being remitted out of the country. So
in order to prevent this, this restric-
tion is imposed. Now, if the Govern-
ment confine the limit of foreign
remittance, have they got any objection
to this?

SHRI PREMJUS ROY: Well, we
have no objection if the restriction
is only in respect of foreizn companijes.
We have abrolutely nothing against
this restriction. We want only to
safeguard the companies’ interests,

SHRI S. R. DAMANI: Sole selling
agents are useful. Government is in
favour of selling agents but they
wanted the approval. So in what
commodity, selling agency should be
allowed and in what production of
commodity or whether there must be

selling agents only for selected
commodities?
SHRI PREMJUS ROY: Our sub-

mission would be that it should be
left to the company concerned. Only
thing is that the Government should
have the power to stop any mal-
practice.

SHRI L. N. MODI: If there
excess demand, they should not
appoint the selling agents. Now, I
agree to this demand and supply.
There should not be any selling
agents. Supposing in another year,
demand goes down and there i; glut
in the market, nobody is lifting the
goods. What will happen? Therefore
we are saying that this provision
should serve the purpose. This parti-
cular part should be deleted and it
should not be possible to see whether
thé demand exceeds or goes down.
The restriction should not be witk
regard to the commodities. Nobody
can judge whether the commodity 3=
in short supply or in glut.

is

SHRI S. R. DAMANI: Now, tne
restriction is on the selling agents. But



I want to know whether they are in
favour of restriction on both the
categories that is sole selling agents
and the selling agents who looks after
certain agency. ,

DR. K. B. ROHTAGI: There is no

restriction in regard to other selling
agents.

MR. CHAIRMAN: There is no

provision for it. Why should we enter
into it?

SHRI S. R. DAMANI: According
to the present management, there are
certain difficulties and there are
certain restrictions. Do you think
that it will come in the way of
development of industries?

MR. CHAIRMAN: The function of
some management as envisaged in the
amending Bill would not hit the
industry or industrial growth,

DR. K. B. ROHTAGI: The Act
permits that the person may become
director of 20 companies. Therefore,
in such cases where they have no
connection, this restriction would
certainly apply.

SHRI L. N. MODI: Let us those
who are affected by this provision
come and defend.

SHRI S. R. DAMANI: If certain
percentage of the production is
allowed to be sold to the relatives of
the Directors on the same terms and
conditions as others will have.

DR. K. B. ROHTAGI.
agree.

I do not

SHRI  SAUIL KUMAR GANGULI:
At page 7 of the Bill, I am reading
out: - “53B. Except where the pro-
visions of this Act relating to
prospectus are inconsistent with the
rules made under section 58A;. the
provisions of this Act relating to
prospectus shall apply to an advertise-
ment referred to in the said section
.68 1 would like to know whether
these rules are intended to override
that. k
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DR. K. B. ROHTAGI: This is a

major point which usually contains
all the points. ‘

SHRI K. V. RAGHUNATHA
REDDY: That is the situation to
come,

But, so far as the prospectus
can be made use of, at least some of
the regulaticns can be made for the
purpose of dealing with this type and
we got to the extent we can make
some rules whatever rules we may be
having under the prospectus, because
perspective is a wider subject.

SHRI SALIL KUMAR GANGULI:
Over-riding the provision of the Act
relating to perspective by the rules.

SHRI K. B. ROHTAGI: You have
a law and then you may have rules
under the law and rules can over-ride.
The idea is that in the rules you may
provide certain information need not
be disclosed. Therefore, it only
provides that the rules may provide’

certain information need not be
disclosed.
SHRI PREMJUS ROY: 1 disagree

with this.

SHRI H. K. L. BHAGAT: I would
like Mr. Rohtagi to tell us., I have
gone through his memorandum section
58A, Now, let me ask him whether
he agrees to sub-section (1) of section
proposed 58A. He seems to be aware
of the conditions in which a very
large number of depositors make their
deposits and they have been going
from door to door. Why should they
get knowing obviously? It may he
that there are many companies which
may be good. But there are some bad
companies also. When you are con-
trolling two companies you have to
make a provision in the legislaticn.
In that way, you cannot make a
distinction. I want to know whether
you feel the-necessity of preventing
these depositors. If so, have you got
any objection. to sub-section (1) of
58A. The section, as it is, you accept
it.

- DR. K. B. ROHTAGI: Yes.



SHR! H. K. L. BHAGAT: Let us
.come to sub-section (2). It only says
that the company must disclose its
financial position. You think that the
depositors should not know thrqu.gh
the newspapers the financial position

.of a company.

DR. K. B. ROHTAGI: The depositors
know it very well,

5HRI H. K. L. BHAGAT: But the
point is some people go by name.
‘Therefore, are the depositors not
.entitled to know through a newspaper
advertisement  at least what iz the
‘basic financial position of a company.
If they do not know, they will go by

‘name.

DR. K. B. ROHTAGI: Under the
existing law as framed by the Reserve
Bank, whenever a person has to invest
avith a company, there is a book which
contains all the information and
_existing rules are there. My only plea
is that they have not been imple-

:mented properly.

SHRI H. K. L. BHAGAT: There
-may be rules. But how is it possible
for a member of the public to know
-those rules?

DR. K. B. ROHTAGI: The practical
_difficulties are there because the
.deposits are flowing constantly due to
.advertisements.

"SHRI H. K. L. BHAGAT: Would
you agree that the depositors at large,
members of the public at large dre
entitled to know precisely what the
jnancial position of a company is and
then they would be taking risk
somewhat knowingly?

SHRI PREMJUS ROY: There are
rules framed by the Reserve Bank
requiring the companies to give the
names of the Directors and so on.
“They have to indicate the dividend
declared last year. Before any
investor can be approached to make
a deposit, he has to be furnished with
all the information, That requirement
‘is already there. Now, in ‘this case,

if it is felt that some more information
is needed, well, there is no objection
of it being provided by modificatior
in the Reserve Bank rules. The basic
objection is that it needs to be
advertised is not going to make any
man to know who does not understand.
If I may say, if I am to make a
deposit without trying to ask myself
about the financial position of a
company and its Board of Directors
and so on, well, I am taking my own
risk. My humble submission i3 if
there have been some bad cases, let
us accept those bad cases arose because
the Reserve Bank has not exercised
sufficient supervision over those
companies. If I want to make a
deposit, I will ask the company to
give me a copy of the balance-sheet.
I would like to enquire from my
friends whether that company has
defaulted in any particular case. It
is only after I have myself satisfied
those points, then I will make a
deposit.

SHRI H. K. L. BHAGAT: You think
it is not at all necessary to inform {ne
public at large about the financial
position of the company. That is
what I am asking you. You think it
is not. necessary at all?

DR. K. B. ROHTAGI: 1If the
Companies are required to give more
financial information for the benefit
of depozitors, they could certainly be
required to do 8o by a simple amend-
ment of the rules framed by the Re-
serve Bank. The Reserve Bank of
India should exercise greater super-
vision.

SHRI H. K. L. BHAGAT: With due
respect, I should say that you are
side-tracking the question. I em
asking you a simple question. A
Member of the public should know
about the financial position of the
Company through a newspaper or
even periodical.

SHRI PREMJUS ROY: As regards
shareholders, of course, they are
already aware of the financial positieh
of the Company.

‘\



SHRI H. K. L. BHAGAT: Apart
from the shareholders?
DR. K. B. ROHTAGI: This Clause

is ruled out. There can be handouts
when they invest. How many people
read advertisements in newspapers.
They will be interestel only when
they invest.

SHRI H. K. L. BHAGAT: Even so,
some people read. I would like to
know if there is any serious difficulty
in this.

MR. CHAIRMAN: What is going
on today is this. When you -are likely
to deposit a particular amount with
a practicular company, you may go to
the Company or some agents of the
Company may come to you, canvass
for the deposit and the deal is
finalised. @ But, here, the position
envisaged is altogether different. Here,
the position states that whenever a
company wants funds to be raised by
deposits, then, an advertisement to
that effect containing certain parti-
culars is necessarily to be preceded
before any deposits are accepted. That
is the position and with regard to that
position, 1 think you cannot object on
any of th; grounds.

DR. K. B. ROHTAGI: We are really
opposing this Clause. You are
clubbing it with things like raising

money through debentures. It is net
practicable.
SHRI H. K. L. BHAGAT: I would

like to know as to what is the practi-
cal difficulty in issuing an advertise-
ment?

SHRI PREMJUS ROY: The point
is that it would be unnecessarily
expensive and time consuming and
without any benefit to the share-
holders.

SHRI JAGANNATH RAO:
Generally you have referred to certain
Clauses of the amending Bill and you
have not referred to the other Clauses.
May I take it that you are in agree-
:nent with the other Clauses, generally.
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SHRI PREMJUS ROY: As 1
submitted in the beginning, our
organisation has formulated its views
on certain matters which we thouglit
were -of practical and immediate
concern to us. On other matters, we
have not formulated our views. So,
we are not in a position to say
whether we are in agreement with
those Clauses or not.

SHRI JAGANNATH RAO: You
have an open mind with regard to
the other Clauses.

SHRI PREMJUS ROY: Yes, Sir.

SHRI 'JAGANNATH RAO: You
represent the Shareholders’ Associa-
tion. But excuse me, if I say this,
I have an impression that both your
memorandum and your evidence are
in favour of management.

SHRI PREMJUS ROY: It was not
intended to be a pleading for the
mamagement. We look at it entirely
from the point of view of the share-
holders and the public and that is
what we are expected to do. Well,
if some provisions indirectly benefit
‘X' or ‘'Y’ or ‘Z, or any particular
interest, well it is there. It is not
that it was intended to be of help
to the management. We do not hold
a brief for the management. Let me
make it clear. We have absolutely
nothing to do with pleading the cause
for any particular management,

SHR1I JAGANNATH RAO: Re-
garding un-paid dividends you have
said that this belongs to the Company
—to the shareholders, Am I correct?
I am a shareholder of a Company and
I do not take my dividend. You say
that my un-paid dividend belongs to
the rest of the shareholders.

SHRI PREMJUS ROY: The posi-
tion is that unpaid dividend amounts
are in the account of a particular
shareholder. If a perticular share-
holder. for some reason ‘or other, is
nat able to collect his dividend, we
have suggested that it should be re-
quired by law for the Company to



jssue a notice to the shareholder whose
amounts remain unpaid, telling him
and informing him that the amount
is lying to his credit and he should
let the Company know as to what the
Company should do. The second
point is that after the expiry of the
period of notice, companies are entitl-
ed to take these amounts to reserves.
As 1 submitted, our experience is that
and 1 would also say that Companies
good or bad, have invariably paid
the amounts of dividends appropriat-
ed to the general reserves even after
10 or 15 years. Supposing if there
is a dispute arter the registered share-
holder dies without any heirs, and
the claimants go to a Court of Law
and when finally the matter is settl-
ed, and when the rightful claimant
claims the amount of unpaid divi-
dend from the Company it will be
paid to him. I know of not a single
Company which declined to pay the
dividends because it is something
which legitmately and fairly belongs
to the shareholders and the compagies
regard this as their duty to pay to
the shareholders the unpaid dividends.
But when it is taken 1o the reserves,
the Company has something to do
with the same, may be for capitalisa-
tion or issue of bonus shares etc. It
belongs to the shareholders and it
goes to the benefit of the shareholders
and the Government does not come
into the picture, They have no legal
or moral right to appropriate the
amount which belongs to the share-
holders. '

MR, CHAIRMAN: Do you know
of escheat. What happens in escheat
is this. If a man dies without heir,
the property reverts to the State.
There is jutsification for the Govern-
ment—both moral and legal—to have
a hold on that property.

DR. K. B. ROHTAGI: There is the
Payment of Wages Act, Unclaimed
wages do not go to the Government.

MR, CHAIRMAN: I was just nefer-
ting to moral and legal difficulties.

DR. K. B. ROHTAGI: We were
pointing out the procedural difficule
ties,

SHRI JAGANNATH RAO: They
are not going to hold on to them as
the trustees. Therefore, question of
limitation of shareholders’ right is
not there. Then, regarding the sole
selling agents, i.e. Section 294AA,
your objection is only to the substan-
tial interest. You have not seriously
contended the right of the Govern-
ment in determining the products in
respect of which there may be sole
selling agents.

SHRI PREMJUS ROY: Our submis-
sion is that there should be no blan-
ket ban. That, in our view, is not a
practical proposition. It should be
left to the judgement of the com-
panies i.e. which product to be sold
in which areas, through sole selling
agents. However, we do not hold

any brief as representatives of
management. Specific items may be
blocked. But we are not able to

support the kind of blanket provi-
sions that are provided in the bill.

SHRI JAGANNATH RAO: Even
when the demand is in excess over
the supply, especially where a man
has got the access to the suppliers,
this arrangement becomes necessary,
because every manufacturer has to
push up his own sales, Take the
other case, when there is a glut in
the market. Then, it is all the more
necessary for the manufacturer to
push up his sales.

SHRI PREMJUS ROY: We agree
with this, with the addition, that the
market position may change from
time to time. To-day, it may be
that the amount of supply and de-
mand may be different; but it may
not be so always.

. MR. CHAIRMAN: They have al-
ready opposed this provision....Yes,
Mr, Chavda. :

SHRI K. S. CHAVDA: Foreign
firms repatriate a lot of money to
their countries by way of royalties
etc, Wovldq you subscribs “~ the view

¢



that a irm which has more than 28
per cent shareholding, should be cal-
led -a foreign firm? Do you agree to
this change of definition regarding
the foreign firms?

SHRI PREMJUS ROY: Quite frank-
ly, we have not crystallised our views
on this.

MR. CHAIRMAN: Now, Dr. Vyas..

DR. M. R. VYAS: I would preface
my question. You must have read
the entire bill, though you have not
expressed your views on other mat-
ters. One of the very important
provisions of this bill is Section 2;
and there is mention about a group
end the implications of being a group,
or exercising control. Would you say
something about it? What is your
conception -about the implications of
this particular clause?

SHRI PREMJUS ROY: Frankly,
the Association has not applied its
mind to it.

DR, K. B. ROHTAGI: As far as the
definition of the word ‘group” is
concerned, I agree; but there will be
some difficulty with regard to the
¢ame management.

DR. M. R. VYAS: You stated that
you have about 200 shareholding
members; about 200 or 300. What
would be the per centage of this re-
presentation to those who are non-
members, but who are individually
subscribing to shares, roughly? What
would be their proportion?

SHRI PREMJUS ROY: The num-
der of people who subscribe to shares
would be lakhs; but we cannot com-
pel anybody to become members of
our Association.

MR, CHAIRMAN: The proportion
ean be detected otherwise.

SHRI PREMJUS ROY: It is entire-
ly a voluntary association.

DR, M. R. VYAS: I quite agree. 1
was trying to arrive at a proportion
and the type of representation.

DR. K. B. ROHTAGI: The Bombay
Shareholders’ . Assocatiion does not
have more than 300 members. But it
does not depend upon their interest.

DR. M. R. VYAS: That is precisely
the point. Do your companieg re-
present the interest of permanent
shareholding investors who are maior
partners affected by the present bill?

SHRI PREMJUS ROY: None of our
members, to our knowledge, has any
interest in any company in any mana-
gerial capacity, or in any dominating
capacity. We are just g cross-section
of shareholders. Many of our mem-
bers are chartered accountants, tea-
chers, nurses, lecturers etc,

DR. M. R. VYAS: You have men-
tioned about the insertion of adver-
tisements in publiactions, before ac-
cepting deposits. Would you agree
that defalcation of funds deposited
by casual depositors, does take place?

DR. K. B, ROHTAGI: Yes, Sir.

DR, M. R. VYAS: In that case, you
are asking that Reserve Bank should
keep a watch. It is impossible to
keep such a watch on any institution.
Do you have any other alternative
means to stop’ defalcation of these
funds?

SHRI PREMJUS ROY: We have
suggested compulsory insurance as in
the case of bank deposits and the
premium to be paid by the company.

DR, K. B. ROHTAGI: I made a
distinction between shareholding de-
positors and non-shareholding depo-

sitors.

SHRI L. N, MODI: If the depgsits
are covered by insurance, there will
be no mischief.

DR. M. R. VYAS: Who will be the
insuring party?

SHRI L. N, MODI: The company
will be the insuring party; and the
premium will be paid by the company.



SHRI D. K. PANDA: With regard
to unpaid dividends, you have sug-
gested that the companies are also
taking advantage of the interest etc,
anrd suppose it is held to be com-
pany’s money till then; and after 3
years, it goes to the Central Govern-
ment and from the Central Govern-
ment, when a shareholder claims his
dividend, what are the practical diffi-
culties they are faced with; or, you
visualize that the shareholder will be
confronted with?

SHRI PREMJUS ROY: As I said,
we basically disapprove of the idea
of unpaid dividend amounts being
eppropriated by Government; be-
cause, in our view, these unpaid
dividends belong to the shareholders
and the company should help share-
holders get it. Therefore, periodically,
the companies should issue notices to
the shareholders. Finally, the pay-
ments come to the company after the
period of limitation and companies
always pay. We<had no difficulty on
that score. The practical difficulty
which we visualise js that in respect
of small amounts of dividends, viz.,
Rs, 50 or Rs. 100 or Rs. 200, it will
be practically impossible to claim
from Government. It will be much
easier to get it from the company.

DR. K. B. ROHTAGI: For example,
{f the shareholder is in Madras and
if he has to get it from Delhi, it will
be difficult.

SHRI D. K. PANDA: There should
be some device to make the payment
there, You have used the words,
that it is the intention of the Gov-
ernment to appropriate the amount
to itself, instead of the money being
kept in the company. If the right of
claiming that money is also given
to the shareholders and if the method
is made easier, then what is your
objection?

SHRI PREMJUS ROY: The posi-
tion is fundamentally different, when
the amount is credited to the accounts
of the Government and when it is
paid into the reserves of the company.
If the money belongs to me, would
I like it to be given over to the Gov-
ernment, if suppose 1 have not reco-
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vered my dividend during the last
few years, for any reason? That is
the point. .

SHRI D. K. PANDA: My point is
very simple. The dividend remains
unpaid for continuously three years.
Then, the question of transfer to the
Central Government arises. So, the
money has already been with the
company for three years; and the
shareholder could tolerate this. The
company uses that money and collects
interest and takes so many advanta-
ges. Then, after three years, when
it is transferred to the Central Gov-
ernment, the shareholder does not
lose his right of claiming the same
dividend; but simply, instead of app-
roaching the company, he will have
to approach the Government, So, ex-
cept, as you say, that a shareholder
from Madras will find it difficult to ap-
proach the authorities at Delhi—
wheras from the compnay, it would
have been easy for him to get the
money. But if the right of claiming
that money from Government is
given, and if the method becomes
easy, then what is the problem?

SHR1 PREMJUS ROY: So far as
the unpaid amount remains with the
company, it remains sp for the bene-
fit of the shareholders.

SHRI BEDABRATA BARUA: That
is the legal point. How does the
company make claims for the money
again?

SHRI PREMJUS ROY: It does not
claim it. It uses the money as in the
case of unpaid wage, which remains
as part of the Company’s Funds and Is
used for the benefit of the existing
shareholders. That is why we sug-
gest that the companies should be
asked to give notice to the sharehol-
ders. They should collect the money,
We would like all the amounts to be
paid. Only in particular circumstanc-
es, they should remain unpaid.

SHRI D. K. PANDA: My question
remains unanswered.

MR. CHAIRMAN: Of course, 1t
has been answered, but not 1n s
way it was desired,
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SHRI D, K. PANDA: My direct
question, in that case, will be this.
Suppose the money comes to the Cen-
tral Government, do you consider it
to be unsafe?

DR. K. B. ROHTAGI:; It is a ques-
tion of principle.

SHRI D. K, PANDA: Instead of
the company holding it, the Central
Government will be holding it.
Where is your apprehension? What
are the reasonable groundg for your
apprehension?

DR, K. B. ROHTAGI: It is g mat-
ter of principle. We feel that the
amount rightly belongs to the com-
pany; and not to the Government.

SHRI BEDABRATA BARUA: How
do you feel that way?

MR. CHAIRMAN: Next question.

SHRI S. R. DAMANI: I do not
want to ask many questions. Now,
we are the shareholders. There is no
investment market in India, I mean,
a well-established one, Now, Claus-
es 5 and 6 of the proposed Bill seeks
to amend Section 43A. Now, in that
amendment the percentage of holding
of company has been reduced from
25 to 10. I only want to know the
repercussions of these clauses on the
prices and on the investment climate
—1 mean if this is reduced.

DR. K. B. ROHTAGI: We have al-
ready a provision saying that if the
share capital is 25 per cent. the com-
pany concerned will become a public
company. ’

MR. CHAIRMAN: He does not

agree with it,

SHRI S. R. DAMANI: What would
be the repercussions of this amend-
ment on the prices of shares and on
the management in the new compa-
nies?

DR. K. B. ROHTAGI: You mean,
prices of shares of companies which
will be converted into public com-
panies?
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SHRI PREMJUS ROY: There will
be less number of buyers of shares.

DR. K. B, ROHTAGI: We think it
is'a good provision,

MR. CHAIRMAN: They support the
provision.

SHRI S. R. DAMANI: My point is
clearly this. At present, any com-
pany can purchase upto 25 per cent
of the capital in shares, According to
the present amendment, this will be
restricted to 10 per cent.

DR. K. B. ROHTAGI; The whole
idea behind this is that companies,
which employ funds to a greater ex-
tent, should be converted into public
companies. It should not be a close
preserve; but should become amena-
ble to public scrutiny.

DR. K. B. ROHTAGI: It
have any effect.

may not

MR. CHAIRMAN: They welcome
the provision.

SHR] S. R, DAMANI: Another thing
is this. There were questions about
deposits; and I will ask one question
more thereon. Now, according to my
own experience, the system of accept-
ance of deposits by the companies has
come into force in a large way during
the last 5 or 6 years, What are the
reasons? Are the companies not getting
finance from the banks? Why are
they paying high interest to the public?

SHR] PREMJUS ROY: If money is
easily forthcoming to the extent re-
quired by a company’s management, it
would obviously be foolish on their
part to accept public deposits at higher
rates. It is obvious that company
managements, when they are required
to borrow from financial institutions,
have to face a number of difficulties.
Now, there is the conversion of loans
into equity etc. So many questions
have to be answered, before the finan-
cia] institutions would agree to give
any loan to a company. Many com-
pany managementg feel the exercise to



be completely frustrating Secondly,
in the case of the companies which
find that they are not able to borrow
funds from banks to the extent mneed.
ed for the purpose of their business,
they have to seek alternative sources.
‘They only will have to seek an alter-
native source of finance otherwise. It
is ordinary business prudence.

SHRI S. R, DAMANI: It is because
‘the banks ang financial institutions
are not giving finance to them, they
are going to the public. This means
that there is no proper security for
the depositors.

SHRI L. N. MODI. That is why
we are suggesting that if the deposits

are insured, all the difficulties will be
solved,

SHR] BEDABRATA BARUA: In re-
gard to benami you have said that
benami should be allowed to the ex-
tent of Rs. 5000. Personally, I am not
convinced that it shoulg be allowed, I
do not see why any benami should be
allowed at all. You have given cer-
tain arguments ip favour of thig in
respect of certain classes, namely
Hindy undivided families minorg etc.
They may be allowed to told benami
shares. So far as I understand it, a
trustee cap hold in the name of the
trust but that is a valid legal thing
and not a benami. Similarly, in the
case of the Hindu undivided family,
the karta can hold property in the
name of the HUF, and the relation
between the karta and the other mem-
bers of the HUF are governeq by the
Hindu law. So far as minors are
concerned, minors can also hold fully
paid-up shares, If there is any hard-
ship in these cases, that can be looked
into. But why do you object to the
abolition of benami as such?

DR. K B. ROHTAGI: What we are
saying is that you may make pro-
vision to the effect that this should
be permitted in these cases, mamely
4rusts HUF anq minors; further, if
there is a small benami holding, in-
formation need not be given to the
comapny that it is a benami holding.
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Thus, there is a distinction between
supplying information to the company
and to the public.

SHRI PREMJUS ROY. Speaking
for myself, the suggestion which we
have ‘made is that benami holdings to
the extent of Rs, 5000 need not be
reported to the company. It ig not
that we say that it should be per-
mitted in all cases,

SHRI BEDABRATA BARUA:. Sup-
pose a man holds Rs. 5000 benami in

50 companies to that extent, it may
be any amount.

SHRI PREMJUS ROY: So far as
the holding by a trust is concerned,
there is already a section in the Act
which says that a company cannot take
cognisance of the fact that it is a trust
and so on and likewise in the case of
the HUF, the present position is ‘that
the company will not register HUF as
a shareholder: so also, there is a cir-
cular issued by the Company Law
Department which says that the com-
pany will not register shares in the
name of minors, They have contested
it in a court of law, but the circular
is there.

SHR] BEDABRATA| BARUA: Sup-
posing that is secured, you would
have no objection to the provision?

SHRI PREMJUS ROY: We do not
support benami holdings.

DR. K. B. ROHTAGI: We do not
support benami holding. We are only
saying that petty benami holdings
need mot be intimated to the com-
pany.

MR. CHAIRMAN: This provision

was made when the position was
not clear.
SHRI K. V. RAGHUNATHA

REDDY: What are the circumstances
under which a minor is likely to be
a benami?

SHR] PREMJUS ROY: When a
shareholder gies and he laves a minor
son or daugther,



SHRI K.. V. RAGHUNATHA
REDDY: When a shareholder dies, the
minor is no more a benami, but he is a
rightful legal heir, and so, the ques-
tion of benami does not arise. The
person who holdg the share holds for
hig benefit, Otherwise, it would no
more be a benami holding.

SHRI PREMJUS ROY: A minor
cannot hold shares in hig name.

SHRI K. V. RAGHUNATHA
REDDY: The question of a minor
owning benami share legally does not
arise unless it is a very shady tran-
saction,

SHR1 PREMJUS ROY: Supposing
a person dies leaving a minor heir, the
company will not register shares in the
name of the minor heir. Therefore, it
will be registered in the name of
somebody else. '

SHRI JAGANNATH RAO: It would
be in the name of the guardian.

SHR1 PREMJUS ROY: The guar-
dian lecomes a benami then,

SHRI K. V. RAGHUNATHA
REDDY: There can be a natural
guardian or there can be a guardian
under the Guardians and Wards Act.
To that extent he is no longer benami,
He holds the share in the same way as
a trustee holds shares in the name
of the trust, and holds it for the bene.
fit of the owner. So, there cannot be
a minor holding benami shares, un=
less it is a very shady transaction.

SHRI PREMJUS ROY: We do not
support any shady transaction, If the
Government chooses to abolish benami
holdings, we are quite happy about it.

SHRI RAGHUNATHA REDDY: I
presume you are representing the in-
terests of the shareholders ang also the
general public. In the case of depo-
sits’ I think you are fully aware that
the directors can give a guarantee, and
under the Reserve Bank regulations a
company can take deposits only up to
25 per cent of the paid-up capital; be-
yond that, the director has to give a

1 L.S.—8
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guarantee. Now, nobody goes into the
Question of the directors’ wealth or
whether they have got property. As
soon ag a director gives a guarantee,
the requirements of the Reserve Bank
regulations are fulfilled. If a company
ta.\kes deposits on the basis of the
directors’ guarantee and then the com-
pany goes into liquidation, the in-
terests of the shareholders ag well as
the deposits woulq be in jeopardy.
Suppose a regulation, is made to the
effect that a person who gives a guar.
antee for the deposit should have suft.
cient property....

SHRI PREMJUS ROY: We shall be
happy about it, because it meang safe-
guarding of the interests of the depo-
sitors.

SHRI K. V. RAGHUNATHA
REDDY: You have suggested insuring
the deposits. But suppose after taking
the deposit, the company refuses to
pay the insurance premium. You may
send the persons to jail, but supposing
the company goes into liquidation in
the meanwhile, the deositors and the
shareholders would be cheated.

DR. K. B. ROHTAGI: This can be
regulated. L
SHRI K. V. RAGHUNATHA

REDDY: If the company does not pay
the insurance premium then what
would happen?

SHRI PREMJUS ROY: This would
apply to any payment which ig to be
made by the company, to the workers,
to the officers, to X, Y, Z for purchase
of goods and so on,

SHR1 K. V. RAGHUNATHA
REDDY: Therefore, when you take
the deposits you will have to see the
net worth of the company, whether
the company can sustain such depo-
sits, whether the company is capable of
paying back deposits and so on, These
are the considerations which should
weigh. Mere insurance alone would
not provide sufficient guarantee.



SHRI PREMJUS ROY: We have
suggested that insurance also may be
considereq as an additional safeguard.
Our hasic suggestion is that periodic
return of the company’s position, the
deposits taken and so on should be
required to be furnished by the com-
panies before they accept deposits, and
the Reserve Bank of India should
carefully process them and if the Re-
serve Bank feelg that the company is
taking deposits beyond its means and
requirements and beyond its capacity
to pay and therefore, the company
should not take further deposits and
it would render the security inade.
quate, we have ourselves suggested
that the Reserve Bank should have
the power to tell the company not to
take deposits.

SHRI] K. V, RAGHUNATHA
REDDY: That is the reason why we
are thinking of this provision,

I presume that in law, it is the
shareholder who is the owner of the
dividend. The company can only be
a trustee for that amount at the most.
In the interests of the shareholders,
who can provide better security to the
shareholders, the Government or the
company?

SHRI PREMJUS ROY: 1t is not a
question of security, as we understand
it. 1 as a shareholder would like the
amount of unpaid dividend to remain
with the company and I shall claim it
as soon as 1 know that it is due to
me.

SHR] K. V. RAGHUNATHA
REDDY: Nearly 50 to 60 textile com-
panies have at least not been working
well. ...

SHRI PREMJUS ROY: You are
talking of the sick mills.
SHRI K. V. RAGHUNATHA

REDDY: Suppose they go into liquida-
tion, In such cases, would you like
your dividend to be protected by a
better authority which has the capabi.
lity of paying you the amount or
would you like to leave it in the hands
of the company which may go into
liquidation?
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SHR] PREMJUS ROY: There may
be certain bad cases.

SHRI K. V. RAGHUNATHA
REDDY: I have given you the exam-
ple of 50 or 60 textile companies.

SHRI PREMJUS ROY: That is in-
evitable; there may be sick mills, and
there may be difficulties in the case
of particular companies.

SHR1I K. V. RAGHUNATHA
REDDY: You think that the sickness
of the mills is an inevitable result of
capitalism,

SHRI PREMJUS ROY: We do not
quite agree with that statement. The
basic thing is that the money belongs
to the shareholders and must remain
with the company. Individual hard
cases might be looked into and suit-
able action taken.

SHRI K. | V. RAGHUNATHA
REDDY: As shareholders, you do
not like takeover bids by bad man-
agements,

SHR PREMJUS ROY: No.

SHR1 K. V. RAGHUNATHA
REDDY: There must be law to pre-
vent such takeover bids by bad man-
agements.

DR. K. B. ROHTAGI: Yes,

SHRI K. V. RAGHUNATHA
REDDY: In your experience, you
must have come across all kinds of
selling agencies, sole selling agencies,
selling_ agencies, technical agencies,
coming into operatioy in order to make
money from the companies.

SHRI PREMJUS ROY: The pre-
vious management comes in a nhew
garb. We are not opposed to them.

SHRI K. V. RAGHUNATHA
REDDY: The sole selling agents make
all the profits and actually the public
limited company loses.

SHRI PREMJUS ROY: If there are
hard cases we in the Association have



opposed such things when a few cases
came to our notice.

SHRI K. V. RAGHUNATHA
REDDY: You agree that there should
pe provision for dealing with them.

SHRI FREMJUS ROY: In our view
provision is already there If it has to
be improved, let it be. The question
is whether there should be a blanket
ban on any company having a capital
of 50 lakhs not appointing sole selling
agents. In our view, these are matters
which should be left fairly to the
judgment of the managements. If
there be cases of relations being ap-
pointed in order to secure beneflt, they
should be stopped.

SHRI K. V., RAGHUNATHA
REDDY. Take the companies manu.
facturing Vespa scooter or Fiat car.
The demand for these items ig insati-
able. People are in the queue and the
demand cannot be met in five or six
years. In such cases, would you like
to have sole selling agencies appointed
who will take their commission?

SHRI PREMJUS ROY: Government

already have vast powers, Under 293,
they can interfere.
SHRI K. V., RAGHUNATHA

REDDY: When there is a sheltered
market and there is no need to canvass
sales, why should the finances of the
company be depleted by way of sole
selling agency commission? Should
we not protect the shareholders in-
terest in thig regard?
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DR. K. B. ROHATGI: 294 already
provides for it Government has not
exercised, the power.

SHRI K. V. RAGHUNATHA
REDDY: Government can declare
that in a particular industry, ther#
need not be any sole selling agency?

SHR] PREMJUS ROY: We are not
quite happy about it.

SHRI K. V. RAGHUNATHA
REDDY: I am trying to put before
you the point of view of the. share-
holder. If I am a shareholder—un-
fortunately I am not—I would like
to my compnay to make more profits.

SHRI PREMJUS ROY: We would
like our companies to make the maxi-
mum profit.

SHRI L. N, MODI: There is some
misunderstanding. Even for cars and
scooters, dealers will have to be ap-
pointed in particlar areas to sell. These
dealers are permitted sole gelling agen-
cies. If there is some sole selling

agency for the entire production, we
are opposed to it.
SHRI K. V. RAGHUNATHA

REDDY: A dealer to provide gervices
is different from a sole selling agent.
The latter has merely an office a room,
a telephone, g small office. He gets
the commission.

DR. K. B. ROHATGI;: We are op-
posed to that intermediary.

MR. CHAIRMAN: We thank you for
the views you have expressed which
we hope to benefit by.

[The Committee then adjourned]
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(The witnesses were called in and
they took their seats).

MR. CHAIRMAN: We have today
with us Madhyg Pradesh Chamber of
Commerce & Industry, Gwalior and
Madhya Pradesh Organisation of In-
dustries, Bhopal. The representatives
of both the Organisations are agppear-
ing together because théir memoran-
dums are more or less the same. On
behalf of the Chairman, Shri N. K.
Sharma, who is not here today and
on behalf of the Committee I welcome
you all who have come from Madhya
Pradesh to tender evidence before us
on this important Bill, Before you
proceed with your evidence, I would
like to point out to you that you may
kindly note that the evidence that you
give would be treated as public and is
liable to be published, unless you spe-
cifically desire that all or any part of
the evidence tendered is to be treated
as confidential; even though you may
desire your evidence to be treated as
confidential, such evidence is liable $o
be made available to the Members 3¢

_Parliament.

The memoranda that you have sub-
mitted have already been circulted to
the members of the committee. If you
wish to emphasise any particular
points, you may kindly do so.

SHRI A, C. MITRA: The represen-
tations are already before you, and I
am told that you have alresdy held
several sittings so that you are al-
ready well posted with regard to the
general type of criticism in regard to
the Bill. So, without going through
the memorandum, may I, therefore,
only tell you the salient points on
which 1 propose to make my submis-
sions?

SHRI K. V. RAGHUNATHA
REDDY: You are presenting the views
of the Madhya Pradesh Industries Or-
ganisation?

SHRI A. C, MITRA: Yes. The first
point on which I wan{ to address you
is on clause 2, which seeks to amend
section 18A. The word ‘group’ has
been attempted to be defined in caluse
2. The submission that I propose to
make with regard to this definition is
that it is g0 vague and indefinite that



it will lead to endless complication in
the administration of the law,

Before I go into details, I may tell
you that as a senior counsel of :ihe
Government of Bengal for ten years
and senior Barrister of the Calcutta
High Court, I have had occasions to
sce how the company law hag been
violated.

We are, therefore, prepared to co-
operate with the Government in every
possible way and to see what what-
ever difficulties have been found out
in the administration of the Act should
be corrected.

At the same time, may I point sut
respecifully that this Bill envisages
the imposition of very heavy penal-
ties, considering the fact that under
the provisions of this Bill, imprison-
ment and fine, imprisonment or fine
are proposed to be levied? In that
view of the matter, it is essential in
my respectful submission that what-
ever law is being passed should be
clearly laid down and people ought to
realise what the law is so that they
may not infrirge it.

With these obgervations, may I point
out respectfully that the definition of
the word ‘group’ in clause 2 is vague?
I shall tell you why it is vague. Ac-
cording to the provision in the Bill,
the word ‘group’ means a group of
two or more individuals, associations,
firmg or bodies-corporate or any com-
bination thereof which exercises cr
has the object of exercising control
over any body-corporate. I am paus-
ing here for a moment. How is any-
Lody to judge that any group of per-
sons has the object of exercising con-
trol? These things are not published
in the newspapers. Supposing today
you haye a resolution which is sought
to be passed by Government, and ten
of us independently come to the con-
clusion that this resolution ought not
to be passed and we vote against it, are
we acting in cohcert or are we acting
independently? Who is going to judge
this? All that you see outwardly is
that we are all voting against the re-
golptiox;. Yet, we may be absolutely
{ndependent persons having made up
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our mind independently to vote against
that particular resolution.

The question that I am asking you
to consider most respectfully is this.
How are you going to judge that a
group has the object of exercising
control over any body-corporate? What
is the standard laid down in the Bill
for judging that? I would again re-
peat that these are cases involving
serious penal consequences. There-
for, this definition should pe clear and
precise and the yardstick should be
laid down in the Bill to judge how the
executive authority has to judge and
find out or come to the conclusion that
on these facts someone has the object
of exercising control over a body-
corporate.

There is nothing in the Bill with re-
gard to that,

Then on the question of trusts, there
are numerous trusts holding shares in
public limited companies. They may
do so far investment. There are in-
vestment companies, trusts, who pur-
chases shares in companies for invest-
ment. May be that they hold a sub-
stantial number of shares. How are
you going to come to the conclusion
that that trust has acquired these
shares with the object of exercising
control over this body?

A similar point arises in the context
of another clause where an investment
company invests in shareg not with
the object of meddling in the affairs
of the company but with the object
of investing its moneys. Then the
question arises: is the investment done
with the object of exercising control
or is it done with the object of invest-
ing its funds? There is no standard
laid down for judging this.

The third point is about acting in
concert, in unison. A group of ner-
song can appear to be acting in con-
cert, although in effect or in reality
they are not so acting. I will repeat
the illustration I gave a little while
ago. If 10 people vote against a reso-
lution, independently having made up
their mind to do so, they may appear
to be acting in concert but are not so
acting because they have indepen-



dently come to that conclusion that
the resolution should be voted against.
Is there any machinery laid down for
finding out whether they are acting in
concert? These are three vital points
or difficulties arising in the definition
of the word ‘group’.

I have attempted & definition of the
word ‘group’ which I would submit for
consideration. This is a revised ver-
sion. It is like this:

* ‘Group’ means a group of two
or more individuals, associations.
firms or bodies corporate or any
combination thereof which, acting in
concert, exercises control over a
body corporate. The group shall be
deemed to have control over a body
corporate if:— (a) it holds more
than 50 per cent of the voting
power in the body corporate, and

(b) it controls the composition of
the majority of the board of mem-
bers of such body corporate”.

The important words are ‘acting in
concert’.

The next point 1y relating to clause
8, proposed section 4B. I have certain
suggaestions to make. 4B hag to be
ready with the provisions of sec. 108A
of the Bill, involving as jt does penal
consequences. It is essential that what
is deemed to be under the same mana-
gement should be clearly and precisely
known to the body corporate and the
persong liable to be affected by this
legislation, In 4B(1)(i), I would like
the words within the same group to
be added in the first line. With this,
it will read:

“If one exercises control over the
other within the same group or the
same group exercises con‘rol over
both the bodies corporate”.

‘The idea ig that the same group should
exercise control over the same bhodies
corporate. It cannot be that any con-
trol of any sort should be affecteq by
that. That is not the object. The
third point is regarding 4(b)(iif): if

.«u holdg not less than ome third of
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the shares, whether equity or prefe-
rence or partly equity or....I suggest
that instead of one third it ghould be
half.  Secondly, preference shares
should be excluded because they co
not carry a vote.

SHRI K. V. RAGHUNATHA
REDDY: Some preference shares do.

SHRI A. C. MITRA: On page 12 of
the Bill, in the proposed section 108G
it says for the purpose of sections
108A to 108F, the expression ‘equity
share’ shall include such perference
share as,—having been issued before
the commencement of the Companies
Act, 1956, carries, under gection 90, a
voting right; or (ii) has, by operation
of law a voting right gimilar to a
voting right attaching to an equity
share. I only want this to be added
by way of explanation, to section 4B
with the necessary changes.

I want a small change in 4B(iv): ‘if
one or more directors of one body cor-
porate....or togther with relatives..’
It must be ‘with their relatives’; it
must be pinpointed.

SHRI S. V. MAZUMDAR: About
4(iv) I want to make a point; perhaps
it hag been made before. Suppose a
person has a small family concern
having a board of three person§ and he
is one of the directors. He is a mem-
ber of some other board. That small
family concern is deemed to be inter-
connected.

It is a small family concern; it has
absolutely nothing to do with the
larger concern. Still it is deemed like
that because of the example I have
given. What is suggested ig that it
should be one or more directors who
form a majority of the board in one
company also form a majority of the
board of another concern, this could
be deemed to be under the eame
management.

SHRI A. C. MITRA: Clause 4 cur-
tails the powers of the court. There
are three clauses involved. For the
purpose of 4B the term ‘relative’ ought
to be defined with precision. In the
Companies Act alsp, it ig there and if



you want the same definition there,
this explanation ghould be provided.
Preference ghares ghould be deflned in
the manner in which I have already
indicated. Relative means gpouse and
dependent children of the individual
directorg and I think that ought to be
incorporated unless you say that it
shall have the same meaning gg in the
Companies Act. We ought to know
what is the intention of the Act, what
it means.

SHRI BEDABRATA BARUA:
already there in the Act.

It is

SHRI A, C. MITRA: The point is
whether you want the same principle
to apply to 4B.

SHRI K. V. RAGHUNATHA
REDDY: You want a different defini-
tion may be given of the term ‘rela-
tive’ for the purpose of this clause.

SHR]I A. C. MITRA: There are 22
different types of relatives. Clause 4
of the Bill seeks to curtail the powers
of the court; these are to be exercised
by the Central Government. This
clause may be read with clauses 8, 11
and 12. You have decided to curtail
the powers of the court; before you do
that, you ought to be cautious. From
the court you have taken the power
and given it to the Central Govern-
ment that is the executive, without
any guidance. For instance, you say
that such and such power shall be
exercised by the Central Government,
or you say,....subject to the approval
of the Central Government. Suppose
the Central Government wrongfully
refuses to accord approval? Where is
the yardstick laid down in the Act
indicating in what manner, what are
the principles which would guide the
officers of the Government in granting
or rejecting approval. Nothing is stat-
ed in the Bill. You have to make the
power exercisable by the Central
Government justiciable. It should be
subject to appeal to the High Court
within the relevant jurisdiction. Some
such safeguard should be there. Other-
wise, you are conferring uncanalised
arbitrary powers upon certain execu-
tive officers, in place ¢f the Board.
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SHRI BEDABRATA BARUA:
The guidelines are laid down in sec-
tion 17.

SHRI A. C. MITRA: If I have un-~
derstood it correctly, the powers
exercisable by the court are pow to be
exercised by the Central Government.
In a court we have the right to chal-

lenge the decision of the court, to
make a sybmission to the court,

MR. CHAIRMAN: Your point is
that the power should continue to

vest in the court when the guidelines
are violated.

SHRI A. C. MITRA: Now there is
no remedy open to us. I am not as-
suming that there will be mala fide
exercise but to err is human, Exe-
cutive officers who are hard-pressed
may sometimes take decisions which
are contrary to what they should
have done. You may say that in the
event of refusal by the Central Gov-
ernment, an appeal shall lie. I am
not suggesting that the officers will
act wrongly but the very presence of

such a provision will make the officers
wary.

You have said that there are some
guidelines in section' 17, That section
lays down under what circumstances
the memorandum can be changed. No
guidelines have been laid down as to
when approval can be accorded.

The Central Government shal] have
due regard to the rights and interests
of the company. But, in the event of
their not doing it, what will happen.
It is for consideration whether an
appeal should not be provided.

Coming to clause 5, section 43A,
the orginal section was incorporated
for safeguarding public interest. If
you look at the language of the pro-
posed amendment, it is for protecting
or, safeguarding public money when
it amounts to ten per cent of the paid
up capital. There may be private
companies where no public money is
involved; it may be family money.
Still, the provisions of this Act may
be invoked. If you leok at the'Stlb-‘



ment of Objects and Reasons, this
provision has been incorporated for
the purpose of widening the scope of
regulating companies in which pub-
lic interest is involved. It is men-
tioned on page 33 “The Shastri Com-
mittee recommended that the exemp-
tion available to the private compani-
es under the Act should not apply to
those private companies in  which
public money directly or indirectly is
employed, . .” I have no objection to
any amendment being brought for-
ward to safeguard public money
invested in public companies. But
it a big family like Tatag or Birlas
form a private company, is there any
scope for the application of this sec-
tion? I would suggest that some
provision should be made to the
effect that this provision shall apply
only where public money is involved,
to bring it in conformity with the
Statement of Objects and Reasons.

SHRI K. V. RAGHUNATHA
REDDY: Public money will include
loans also.

SHRI A. C. MITRA: Yes. But
-suppose no loan is taken. That may
be a company managed by three or
four family members. Thig provision
would affect such companies also,

SHRI S, V. MAZUMDAR: Sup-

Pose there are two private companies,

fA’ and ‘B’. Suppose Company ‘A’
invests money to the extent of ten per
cent capital in Company ‘B’. Suppose
another ten per cent of Company ‘B’
is held by another company. Then
Company ‘A’ also will come within
the scope of this section because it
holds ten per cent of Company ‘B’
I do not think that ig the intention,
The limit has been reduced from 25
to 1.0 per cent. If 10 per cent of the
capital of the private company is held
by a public company, then the private
company would become a  public
company,

Ag it stands today, if 10 per
of capital of a private
keld by anether private
that

X

cent
company is
. company,
private company becomeg a
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public company. If the Statement of
Objects and Reasons is to be gone
through, if the public interest is to-
be safeguarded, then where 10 per
cent of capitil of a private company
is held by a public company, it should
be deemed to be a public company.
Not otherwise.

About the criterion of turn-over of
Rs. 25 lakhs, today, even under the
Industries Development and Regula-
tion Act, Rs. 1 crore is the exemption.
limit. If a concern increases shares-
to Rs. 50 lakhs then it becomes a
public company. Not a single pie of
public is involved in that. If it is
through a public loan, then it is deem-
ed to be a public company because
they have taken the advantage of
public funds. Not otherwise. So, cer-
tain criteria require to be re-modelled.

SHRI A. C. MITRA; Now, first I
deal with 108A(1) of the Bill. My
submission is that the limit of Rs., 25
lakhs laid down in the sub-clause is
much too small. It should be raised.
I will put it this way. Instead of
Rs. 25 lakhs, you can say the value
of shares which are quoted in Stock
Exchange . .

SHRI K. V. RAGHUNATHA
REDDY: There may be certain in-
vestments which may not be quoted in
the share market. I am trying to find
out the fallacy of your argument by
an illustration of an investment:
company which controls a big public
company.

SHRI A. C. MITRA: You have used
the word “control”. The question is,
whether I have aequired it for the-
purpose of control or for the purpose:
of investment. I may be a big invest-
ing company. I may have crores of
rupees in my hand and I may go or
buying shares of different companies
not with the object of controlling
any company but with the object of
only investment.

SHRI K. V. RAGHUNATHA
REDDY: It is very difficult to draw’
a line,



‘SHRI A. C. MITRA: That distinc-
tion has got to be there. You cannot
put everybody in the same category.

Section 108A(2): This is a very

important point which I would like
you to consider. This is a punishment
clause. You are saying, “with
imprisonment for a term which may
extend to 3 years or with fine which
may extend to Rs. 5000 or both”. I
would suggest a slight amendment to
add the words “without just cause”.
Let it not be put as a statutory
offence. I may legitimately not know
whether he was in the same group
.or not. That doubt may be there.
:8til), in ignorance I may have doned.
The words ‘“without just cause” may
be added.
SHRI] K. V., RAGHUNATHA
REDDY: While there is a force in
your argument, I would like you to
refer to Section 633 of the Companies
.Act which is incorporated there.

SHRI A. C. MITRA: If it is in the
.nature of a violation of statutory
:offence, of course, the court will not
shave the powers. Why not make it
that way? You may add the words
“‘without just cause”.

Similarly, you will find another
penal clause 108B. So far as clause
108B is concerned, the question will
arise whether at the time of take-over
.of the company, by virtue of such
takeover by the Central Government,
‘that will have the effect of develop-
ing the corporate sector or destroy-
ing the corporate sector. No body
-will buy shares of a company where

there is every chance of it being taken
.over,

SHRI S. V. MAZUMDAR: One is
‘take-over of shares by the Govern-
ment under section 108B(2). It should
be only in the case of companies the
‘majority of whose income is from
items referred to in Schedule 13. There
‘may be a company having a little
Income from items mentioned in
schedule 13 but the majority of those
meome may be from something
else. I do not think that is the jnten-
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tion of the provision as it is worded
today. The intention seems to be
where the main source of income is
from items mentioned in Schedule 13.
There may be a company in whose
case the bulk of income may be from
other sources. It may be a campany
which has alrady got two or three
units. Suppose it sets up a unit which
manufactures an item referred to in
Schedule XIII.

SHRI- K. V. RAGHUNATHA
REDDY: “Income” is not the only
criterion. It is the importance of the
unit also. As far ag section 108B(2)
is concerned, it is not the question of
income but it is the question of the
importance of the industry as it falls
within the Industrial Policy Resolu-
tion.

SHRI S. V. MAZUMDAR: My
submission is that importance should
also be related to income. Suppase
there is a company which has already
got two or three units manufacturing
something else and they set up a unit
which manufactures one of the items
mentioned in Schedule XIII. I do not
think the intention is that such com-
pany should also be taken over. The
main source of income should be
from items mentioned in Schedule
XIII.

Regarding the market value of
shares that is sought to be given
under section 108B(3), my submasion
is that the value should be on the
date on which intimation is given to
the Government. By the time Gov-
ernment takes a decision, the market
knows about it. It may happen that
by the time Government finally deci-
ded it, the value might have come
down by 75 per cent. Ultimately the
shareholder will get a value, reduced
by 75 per cent. News of this is bound
to leak out. It is not fair to the share-
holder that he should get a reduced
value because some delay takes place
on the part of the Government. As
soon as the company gives intimation
or whoever ig concerned gives inti-
mation to the Governmeént, the market
value should erystalise on that day

¥



and that is the market value that
should be paid and not after Govern-
ment takes a decision.

SHRI A. C. MITRA: I come to
another important clause and that is
clause 12, It reads:

“In section 186 of the principal
Act in sub-section (1) for the word
‘court’ the words ‘Central Govern-
ment’ shall be substituted.”

I most respectfully submit that no
amendment should be made to section
186. If you read section 186 of the
Act, you will notice that this is a
power of the court to order meetings
to be called in certain circumstances
where it is not possible otherwise to
call a meeting. Why should this
power of the court be taken away by
the Central Government?

SHRI K. V. RAGHUNATHA
REDDY: This was a suggestion made
by the High Court of Calcutta.

SHRI A. C. MITRA: My sumbission
is that the power of the court ghould
be kept in tact. Why should the
court refuse to exercise its jurisdic-
tion? I do not know how the High
Court made that suggestion. Hag the
Centra] Government got the machi-
nery to hold the meetings of diffe-
rent companies?...

SHRI K. V. RAGHUNATHA

REDDY: That will reduce the arre-
ars in courts.

SHRI A. C. MITRA: But this is
not the way,

MR. CHAIRMAN: What the hon.
Minister has said is this. You are
a very seasoned and eminent
barrister. You know very well that
many things in courts are delayed
for a long time. This is a very small
thing, but T may point out to you
that in Dehi we were asking for
separation of the judiciary from the
executive. It was done. Now there
gre about three lakhs of petty small
traffic cases pending in Delhi court.
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I am not advocating against sepa-
ration. What I am pointing out is
that the executive magistrate used to
dispose of the cases—good or bad. But
now three lakhs of cases are pending.
Therefore, the feeling exists whether
certain matters which are at present
with the courts—matters which are
more or less of an administrative
nature—, unless some question of
fundamental right or some such
Constitutional provision is involved,
should remain within the jurisdiction
of courts,

SHRI A, C. MITRA: 1 venture to
make this submission, Sir., There are
certain types of meetings which are
not merely meetings in the sense of
purely recording what has happened
at the meeting—this can be done by
anybody—but there are certain types
which can be decided only by courts
and not by any executive body.

If, nevertheless, you are taking away
the power from the court, at least
some provision for appeal should be
made,

SHRI S. V. MAZUMDAR: Clause 15
deals with insertion of a new section
204A. The Statement of Objects and
Reasons mentions the apparent object
to be to prevent the erstwhile manag-
ing agency and its associates from try-
ing to continue their control over the
managed companies. In such a case
the companies should seek approval
for appointments of Directors or
Advisers who would by the nature
of appointment get control over the
company. For instance the technical
director or adviser is going to have
no control over the company. There-
fore, I do not think companies should
be required to obtain approval for
appointment of technical advisers;
there is no question of their obtaining
control over the companies. There is
already a provision for the power to
scrutinise the agreements entered into
with advisers, etc,

Another point is this. The term
used here is ‘officer’. Under the
Companies Act, Director comes under
the definition of ‘officer’. I do not



think that this is intended to hit
apponitments of mere Directors, That
should be made clear. For the
purposes of this section, officers should
not include ordinary directors who are
appointed on the Board.

In order toavoid several applications
for approvals being made, approval
should be sought only in the case of
appointments of advisers drawing a
remuneration of a particular limit,
say, Rs, 5000 or Rs. 3,000, In the
case of honorary advisers, there is no
question of approval because their
agreements could be called for by the
Central Government. If there is no
control vested in the advisers, then
there should be no question of
approval being sought for their
appointments. Some limit should be
provided above which approval would
have to be sought Here again some
guidelines should be provided for
refusing to grant approval because
otherwise if it is not made justiciable,
there is no redress for the company.
Some guidelines, as Mr. Mitra has
pointed out, should be provided for
the officers to approve or repect the
application,

v

SHRI A. C. MITRA: The next
clause I propose to deal with is
clause 18 which gives powers of
inspection of the books of accounts
of the company to the Registrar. In
so far as the powers given to the
Registrar of Companies, I am sure
they will not be abused because the
Registrar of Companies is a very
senior officer and I have no objection
to it. But sub-clause (ii) of section
209A (1) provides ‘by such officers of
Government authorised by the Central
Government’, No criterion has been
given for the qualification of that
officer. The powers are very drastic,
in their very nature. Some seniority
of the officer should be laid down or
these powers should be restricted to
ine Registrar himself.

Secondly, the powers conferred in
sub-section (3) of examining should
be limited to the Registrar of
companies and not to any other officer
of the Government because it permits
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them to have a roving inspection of
the books. You must lay down the
principles under which the inspection
is to be taken and the circumstances
under which this roving inspection
should be permitted. If you read
section 209(4) you can have the
inspection at any time. Is it the
intention of the framers of the Bill
that they can have a roving inspection
or an inquiry at any time whatsoever,
without any reason whatsoever and
without any provocation whatsoever.
There may be a cleanest company
with a clean record, yet it may be
harassed. Therefore, by submission
is that some principles are to be laid
down about the circumstances under
which this inspection can be under-
taken. .

SHRI K. S. DAVER: I shall request
that some margin of trust should be
placed on the officer in the interest
of character building itself. There
should be given a proper notice,
‘Please give such and such informa-
tion’ and if the company fails to do
it, the Inspector will have the right
to find out whether he is giving the
right information or not and if he has
given the wrong information, the
Inspector will have double cause of
action, Suppose, some Directors are
sitting in Calcutta and some are in
Bombay and they may want to know
what offence they have committed.
But if a notice is given that such
and such deficiencies have come to
our notice, ‘what have you got to
say?’, it will be easy to the Registrar.
Sometimes, in my own experience, I
have seen a company may have a
clean record, yet it may be harassed.
Therefore, I request Your Honour that
margin should be given and people
should be trusted to some extent,

SHRI A. C. MITRA: Clause 21—
that is no doubt the longest section
224A, dealing with the appointment
of auditors. You are well aware the
appointment of auditors uptill now is
made from year to year. That is now
being sought to be amended. In so
far as the amendment is concemed{
1 have no objection but the point



am making is that the appointment
should not be from year to year
because in a big company, to know
the working of the company, it may
take two years. Therefore, I suggest
‘that the appointment of Auditors
should be initially for a period of
three years and it should not be every
year. That will meet the exigencies
of the situation, Every year you
cannot change the auditor. It cannot
be done that way. Otherwise, there
would not be continuity.

SHRI JAGANATH RAO: Even
under the existing Act, it is only for
one year and it has to be renewed.

SHRI A. C. MITRA: Normally, in
‘practice, you know it is renewed from
year to year. I want that he may not
be appointed after three years without
‘the approval of the Central Govern-
ment.

SHRI K. S DAVER: I have
‘personal experience of auditors for the

_ last 30 years. Mine is a small

e =

} ‘Government.
. changing over the auditor after three

company. You have provided that the
auditor cannot be changed without
the permission of the Government.
‘There was a particular  clause

' on the subject and sometimes you saia.
i that we were being more or less

controlled by the auditors and to that

I had objected to the Government

several times. At the outset, I want
this power must remain with the
So, this new change of

years compulsorily. Therefore, I

‘ would request that if an auditor is
| clean and there is no complaint against

him either from the public or from
the private, he should be continued
because already you have got the

. authority to inspect the books. When

you inspect the books, you can always

- find out whether any auditor has done
. any unfair thing either to the company
' or to the public or to the interests
- of share-holders, then action may be
. taken against him.

SHRI S. G. SARDESAI: There is
mothing in the Bill to prevent
continuation. Continuatiop is perfectly
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nossible. The General Body meeting
can change. The share-holders can
change.

SHRI A. C. MITRA: Clause 25—
As you know, any Director interested
in any contract, normally under the
procedure, goes to the General Body
meeting and in the amended section,
what is proposed is that if a contract
Is purported to be entered into with
A company one of whose Directors is
interested in it, then, with regard to
that particular contract, you cannot
have that contract without the
approval of the Central Government.
I have no objection to that on
principle, but the point is this. You
will kindly consider this. There may
be cases in which a particular com-
ponent i3 being manufactured by a
third company in which the Director
is interesteq and to get that
component, if I have to wait until the
Central Government sanction comes,
the work of the company will suffer.
What I would suggest is that the
permission may be accorded in the
manner now being done subject to
this further contingency that it will
be subject to the sanction of the
Central Government., It is nothing
more than that. Why should Central
Government interfere at every step?
You want the company to prosper.
You want industrial development to
take place. But why should you put
all kinds of brakes? That is the
difficulty. Upto 5 lakhs exemption
should be there. For minor contracts
—contracts upto Rs. 5,000, why should
you go to the Central Government?
It is not necessary at all. This is my
submission, On principle it is all
right, but these are the various
difficulties which occur to our mind

and we though it fit to bring it to
your attention.
SHR S. V. MAZUMDAR: This

should be done only if it is the case
that the director has substantial
interest in the company. Not other-
wise. If director has some few shares
and you have to zeek approval every
time, what happens? It is impossible
to carry on at all. Therefore, it must



be only when the director has what
is called, substantial interest, and not

otherwise. This is my submission.
As my friend suggested blanket
exemption should be there upto

$ lakhs, in each cortract. This is only
in the company’s interest. Production
should not slow down. It Is impossible
to carry on business otherwise.

MR. CHAIRMAN: So, you have
made your submissions, Now,
Members will ask questions.

SHRI M. K. MOHTA:; About

definition of group I want to ask one
question. We have gone through the
memorandum. We have heard the
learned counsel. I want to know
whether in his view the mere act of
voting for election or directors or in
any other connection in a general
meeting would make any one part of
the controlling group or not. What is
their view on this question? That
group as it i3 understood in business
tircles may be controlling not a
majority share of the company but
a substantial portion. Some indepen-
dent sharcholdcrs in their judgment
may be voting in favour of that group
either in the matter of election or in
other matters in the general meetings
and so on. Will such an act of voting
make him a member of group or not?

SHRI A. C. MITRA: The answer
Is no. It is quite possible that
independently we come to our own
conclusion that a particular resolution
séhould not be passed at all. That is
why we have said ‘acting in consort’.
That is the specific definition that we
have mentioned. The explanation
given does not show that they have
been acting in consort. That is what
I have already told you on this matter.

SHRI M. K. MOHTA: Government
@ worried about such private com-
panies where public money is
involved, Before giving loan, a clause
88 inserted, regulating inter-corporate
Investments and loans. That being
@0, should you complicate the law
further? What is your view? The
téal objective of the Government is

116

already achieved by restrictions on
the loan agreements, by which the
financial institutions have firm grip
on the finances of each concerns....

MR, CHAIRMAN: That i5 your
suggestion, What do you want? Are
you asking their reaction?

SHRI M. K. MOHTA:;
their reaction.

I am asking

SHRI A, C. MITRA: 1 have already
explained to you. The object under-
lying the principle is this, It should
protect public money. Protection is
already given, No further protection
is called for. Whenever money is
invested, Goverrrment does take
proper safeguards to protect its money;
all such safeguards and protections
have been taken already. No further
restrictions once again are calleq for.
This iz our submission,

SHRI M, K. MOHTA: Then, I come
to the power of the Central Govern-
ment to take over any shares which
are the subject matter of transaction
between 2 parties or in which Govern-
ment feels that certain volume of
shares should not be sold to buyers
but must be taken over by the
Government. In their memo they
have made comments regarding the
market value and the date by which
such market value would be taken
into account. Transaction is made
between seller and buyer at a certain
price.  Seller thinks himself to be
entitled to that particular price who
80 ever may be the buyer. He iz not
interested in who the buyer is. He
is interested in the price. He is not
interested in buyer, But it may so
happen that the price the Central
Government may offer to seller mav
be much lower than the contracted
price. Is there any justification for
seller suffering due to that? Should
not the Bill provide for this? What
is your view?

SHRI A, C. MITRA: Normally that
should be served but if I may say so
with respect, there may be instances
where the selling price does not



realistically reflect what i{s known as
the correct pricee It may be an
inflated price or some such thing for
some reasons and it is there that
Government intervention is necessary,
1 agree with him that when there is
a certain price, when the buyer and
seller agree about the price, Govern-
ment should not try to interfere in
this decision.

SHRI M. K. MOHTA: Clause 21
refers to such companies in which
public financial institutions etc. hold
25 per cent of the share capital of
the company and the clause provides
that Government should have the
power to appoint the auditor of the
company. Does the witness agree to
the provision of 25 per cent of share
capital that has been mentioned here
or would he say that instead of that,
only equity capital should be taken—
because it is common knowledge that
financial institutions, LIC etc, toge-
ther hold more or less the entire pre-
ference capital of most public com-
panies which would amount to 26 per
cent in any case. So, would he be
in agreement with the clause as it is
at present or would he like to say
anything about it.

SHRI A. C. MITRA: I am gratetul
to the Hon, Member for raising the
point, I think instead of ‘subscribed
capital’ the words ‘equity capital’
should be substituted,

SHRI S. R. DAMANI: My first
question is regarding Clause 6 about
deposits. Recently it has come to our
notice that many companies have
started taking deposits at very high
rates but that, later, some companies
could not meet their commitments
and the public had to suffer. In this
connection, if Government wants to
bring in control over deposits, what
is the objection? Why should it be
deleted?

SHRI A. C. MITRA: 1 think some
control over the deposits that are
being taken by the companies should
be exercised by the Government, but
how the control is to be exerciseq is
another matter. It may be that a
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company, in order to increase its capi--
tal, borrows some money from the
public through deposits and then goes
into liquidation and thus people lose
money. So I agree that some kind of
control should be there, but what I
would suggest is that before the de-
posits are asked for, a limit to which
they can ask for deposits should be
laid down and they should be laid
down in a prospectus to be issued and,
in the prospectus, it should also be
mentioned as to what is the share
capital, what are the securities etc.
They can then invite the public to
put in their deposits. This is a neces-
sary safeguard and I have no objec-
tion to it,

SHRI S, R. DAMANI: So the wit-
ness also agreed. Now I come to-
clause 30. In this clause the inten-
tion of the Government is that no
person under the disguise of holding.
shares should escape. Therefore, if it
is provided that a declaration of the
shareholding may be given by a per-
son on behalf of another person,
what is your objection to it?

SHRI A, C. MITRA: My submis-
sion is that it is a very healthy
clause, There have been glaring
instances where people have multi-
plied their shares five to six times.
This particular section obviates the-
difficulty; it is a healthy Section.

SHRI S. R. DAMANI: My last
question is about Clause 16 regarding
depositing the amount of dividend not
paid for three years. In this connec-
tion, I would like to say that the
public are enlightened and when a
person invests some money he will
naturally claim the dividend without:
waiting for three years, Therefore,
there will be some reasons if the
dividend is not claimed. By this
clause public is not going to suffer
because if the dividend is left un-
calimed, ‘it goes to Government and’
then when the party comes to claim'
the dividend, Government can investi-
gate the reasong for not claiming it
before and then pay it. What' is:
your objection to this clause?



SHRI A. C. MITRA: Unclaimed
dividend sometimes forms a conside-
table amount of money for the com-
pany. So, at moments when it be-
comes very difficult to finance their
ventures, when the liquid money is
with them, why should they not utilise
that liquid money and go begging or
borrowing from somebody else? I
am suggesting that we have no ob-
jection to the unpaid dividend amount
being kept in a separate account and
whatever expenditure is made by the
company should be intimated from
year to year to the Government or
to such shareholders as the Central
Government may provide; but the
company should be allowed to utilise
the money for its own purpose sub-
ject to such guarantees as may be
required,

SHRI H. M. PATEL: In regard to
the last question and reply about
dividends, would you not say that
unpaid dividend continues to -be
claimed by people whose dividend it
is and that the companies can give it
without much delay, when claimed,
‘because there is so detailed procedure
about it? Do you not ‘think that if
it goes to Government, then the per-
son who claims the dividend later
will be greatly inconvenienced?

SHRI A. C. MITRA: It would be
extremely difficult to get the money
once it goes to Government,

SHRI H M. PATEL: Therefore,
-would it not be stronger reason than
any other that the unclaimed divi-
dend should remain with the com-
‘pany?

You said it constitutes quite a large
amount. For each individual does it
constitute a large amount or the tota-
litv constitutes a large amount?

SHRI A. C. MITHA: It depends on
‘the company. The amount varies
from company to company.

SHRI S, G. SARDESAI: I think I
should be thankful to you for the
memoranda which have been submit-
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ted to us because I think some things
have been sharply and clearly stated
in the memoranda which are before
us submitted by the Chamber of
Commerce as also by the Association
of Industries. These are the two
memoranda. Now, you can take it as
a compliment. Some of the remarks
which you have made are not in con-
sonance with the various kinds of
suggestions and comments made in
your Memorandum itself. I may pro-
bably refer you to your Memorandum
on the first page, where you have
stated that the “provisions of the
proposed Bill are almost strangulat-
ing for the corporate sector.” Here
the word ‘strangulating’ is used. It
is a very serious matter. I am not
clear what intention they have in
mind to remark like this. If that is
so, the whole purpose of the Bill is
defeated. Here the point is that the
concentration of economic power in
the hands of private monopoly is to
be restricted, has to be controlled and
we know that the Monopolies and
Restricted Trade Practices Act is
there for this purpose. Even then,
it is clearly stated in the Bill that
the existing legislation is very keen-
ly felt to achieve the specific objec-
tives. We know the Compaines Act,
MR.T.P. and other Acts are there.
But here the particular Bill is to re-
move certain lacunae and short com-
ings of the existing legislation which
fail to achieve the purpose in view.
Now from the Memorandum submit-
ted by the witnesses, it is clear that
they are opposed to the very declar-
ed purpose of the Bill. And if it is
s0, then what is the use of discussing
this bill because it is stated that the
provision of the proposed bill are
almost strangulating for the corporate
sector.

SHRI A. C. MITRA; Sir, I perso-
nally feel very strong about the pro-
visions made in the legislation which
we feel we cannot allow also, We
have got to keep pace with the exist-
ing law. The question is not the
manner in which it is worded, but
the manner in which it seeks to pro-
mote law. Therefore, the point basi-



cally is not given. Naturally it means
that there must be efficient control
over the large number of organisa-
tions and that is what this legislation
seeks to do but in the process it
should be so done that the Corporate
sector should not be strangulated.
That is what it meant, it does not
mean that ‘this is a strangulation
Bill’. If you mean it like this, then
I submit that is wrong, Of course,
the Bill seeks to achieve certain ob-
jectives but should not be in the
manner in which it proposes to do.
Then in that case we may tell that
the ‘Corporate Sector’ will not perform,
particularly when we are lagging
behind in the development of import-
ant sectors .of economy, its duties in
the nation “Dbuilding and therefore
some sort of incentives should be
given to the corporate sector. Other-
wise development in many fields will
be impeded and progress will be
retarded. Any amount of control
would not help healthy progress. So
far as the word “strangulating’ is con-
cerned, I agree that the Memoran-
dum could have been better worded.

SHRI S, G. SARDESAI: I want to
take up only a couple of points. I
do not go into the aspect of develop-
ment of monopoly, etc. I know that
there are Acts like M.R.T.P, Act,
various Coinpanies Acts are there and
here I am not speaking on behalf of
my party resolutions or something
like thai” But what is your starting
point? All the provisions are there
and the very idea according to me is
that it should be socialised. But the
position is this that if that is so, the
Act has to be strengthened. That is
the starting point, whether you sup-
port the main purpose of the Bill or
not. The definition of the group as
I understand as an Economist and as
a Trade unionist, is that we have to
go to Court of law but however it
escapes finully. And ‘therefore if the
definition is more comprehensive, then
I would Adefinitely welcome your
Memorandum because the shortcom-
ing of the law is not proved and it
is not defined comprehensively. Now
the point is that the idea of the group

¥ 1 LS9,

119

which has been attempted to be defl-
ned here is not to intervene in post
facto matters for which something
has already been done but you refer
the question of intention which is
there in the original Bill.

Now, this ig the point. Even if you
take the M.R.T.P. Act, it is provided
that there should be intention before
a certain act is done. As far as I can
make out, I find that the Bill attempts
to prevent a wrong thing before it is
done, If we take your definition,
then it becomes post facto. It will
mean that Government will come in
only when the whole act is done.
From that point of view, the defini-
tion as envisaged in the Bill, appears
to be more comprehensive. It pre-
vents the doing of a wrong thing.

SHRI A. C, MITRA: The deflnition
is very vague. You cannot possibly
make out any meaning.

SHRI S. G. SARDESAI: What about
earlier definitions? h

SHRI A, C. MITRA: With due res-
pect, I should say this has been a
headache. If you want to include it
in the Companies Act, it will mean
further headache. This may be a
laudable objegt. I have no objection
in that respect. But if I may say
so with utmost respect, the person
must know what it is. One has to
know what offences are going to be
committed We cannot leave this in
the air,

SHRI S. G. SARDESAI: Law can-
not clarify Qhe question of purpose.

SHRI A. C. MITRA: You cannot
define this suitably, My point is why
present it in a -definition.

SHRI S. G. SARDESAI: There is
no such provision. Here, the provi-
sion is for an enquiry to know what
the purpose is. That is the provision,
A certain act may be done in good
spirit. The same act may be done
for some wrong purpose.



SHRI A. C. MITRA: That is why 1
pointed out to the Chairman that
some provision with regard to mens
rea should be there. A person might
have done u thing in good faith. But
the Central Government may take an-
other view of the same thing and
may say that the person should be
jailed.

SHRI S. G, SARDESAI: My point
is that what you are making out can-
not be defined in terms of legal defi-
nitions. It is a matter of investiga-
tion for which the provision is there.
That is all I have said. What you
are calling a vague deflnition, to me,
it appears vo be really more compre-
hensive.

CHATRMAN: Mr. Mitra, if 1
understand you correctly, what you
mean to sty is this. There may be
different purposes for the same act.
That is what you mean.

SHRI A. C. MITRA: And alibi.

SHRI S. G. SARDESAI: 1 think
legislation Is a question of discretion.
But so far as executive power is con-
cerned, it will always be there.

SHRI A. C. MITRA: Discretion is
that, if I mnay say so with respect, it
will have 1o be defined. In the course
of definititn, you have to lay down
certain criteria.

SHRI S. G. SARDESAI: You have
expressed n fear that small companies
will also be affected. The purpose of
this Bill| vrhich is there before us, is
to restrict and control the expansion
of monoptly purely from the legal
point of vew. So many powers have
been giver to the Government like
appointme: it of auditors etc. But ob-
viously, tte entire spirit of the Act
and the pvrpose of the Act is not to

* utilise all these powers with regard
to all sorv of small companies. The
who'le purjose nf the Act is to use
these powers to prevent the develop-
ment of m mopolistic trends.
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SHRI A. C. MITRA: The difficulty
is this. If there is small private com-
pay worth one lakh, then, it will be-
come a public limited company even
if 10 per cent of its paid-up share
capital is held by another private
company,

MR. CHAIRMAN: Sometimes one
has to agree to disagree.

SHRI JAGANNATH RAO: Mr.
Mitra thank you for your views
which you have expressed explicitly
and with clarity. You gave an im-
pression that you want that there
should be a certain amount of flexi-

‘bility and freedom for the Corporate

Sector. But, at the same time, I
think you will agres with me that
Government should have the right to
control the Corporate Sector,

SHRI A. C. MITRA:; It should be
only guidance and not control,

SHRI JAGANNATH RAO: Gui-
dance can be there only when there
is control. You cannot have gui-
dance without control. That is the
principle in this Aect also. Even
with regard to Acts like Industries
Development and Regulation Act, the
intention is that everything should be

regulated. Now, I am not going to
repeat many things, You wanted
that definitions of the rules should

be more precise. Take or example,

Section 43 A. In Clause 5 of the
amending Bill this section is now
being sought to be amended, As

per the original section, unless a pub-
lic limited company has 25 per cent
of the subscribed share capital a
private company does not become a
public limited company. What hap-
pens i3 this. The public limited com-
panies subscribe less than 25 per cent
and give other monies by way of
loans 30 that a private company will
never become a public limited com-
pany. That is how, the law is bcing
evaded. That is why, in the amend-
ing Bil]l, thiz has been made 10 per



cent. Do you think that “25 per cent
subscribed capital” should remain or
the definition should be so worded as
to include loans etc?

SHRI A. C. MITRA: Then the
bonafide loans will be implicated.
The trouble will be that bonafied
loans will also be roped in, Then
Companies will not be able to get
loans,

JAGANNATH RAO: You
to

SHRI
want that this should be raised
15 per cent?

SHRI A. C. MITRA: It should be
raised further,

SHR1 JAGANNATH RAO: Have
you ever seen the speech of the
Chairman of I.LF.C. He said that he
cannot lend to the private limited
companies. Therefore, you say that
one private company investing in an-
other private company, both should
not be made public limited companies.
Then I come to the general clause
which takes away the power of the
court. Supposing a tribunal, say for
example, Company Law  Advisory
Bbard is constituted, would it serve
the purpose?r

SHRI A. C. MITRA: My point is
that it should be an independent body
completely, like the Income-tax Ap-
pellate Tribunal,

MR. CHAIRMAN: It means you
would like to give an administrative
body the judicial function.

. SHRI A, C. MITRA: Actually the
Income-tax Appellate Tribunal is a
Judicial tribunal.

MR. CHAIRMAN: Would it satisty
If a precise judicial tribunal is there?

SHRI A. C, MITRA: Well, T can’t
say that, My point is that we should
have an independent body.

SHRI JAGANNATH RAO: Your
complaint is punishment proposed in
the Bill more in the nature of penal
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code. Therefore you insist that
definition should be more precise,

the

SHRI A C. MITRA: 1 would
seriously ask for setting up an inde-
pendent body.

SHRI D. K. PANDA: Under
clause 18 in your memorandum you
suggested that the inspection which
was merely a preliminary enquiry has
now been convered into iuli-fledged
investigation, You will agree with
me that it is the common experience
that there are malpractices going on in
these companies and, therefore, to put
an end to these things the previous
act has to be amended. In the pre-
vious act they have given one thing
that there must be a notice to any of
the officers of the company or to the
company only that ig not there. There.
fore, safeguard means, as you have
suggested, that the entire procedure of
investigation has beep now abridged
and in g short time inspection can be
over.

SHRT A. C. MITRA: If there are
companies which are behaving in a
fraudulent manner then if the Central
Government makes that opinion, it is
good and right. But the powers that
you are giving under section 209 are
so vast that even a company that has
not done anything of the kind also
comes in it. That is my point.

SHRI D. K. PANDA: Why should
we assume or presume that in any
company which are only carrying on
their business satisfactory, these ins.
pectors or officers will cause harass-
went to them. The entire purpose is
only to put an end to all malpractices.
Under section 209 the provision is
made for issuing a notice to any
officer of the company. From our
commop experience we find that actu-
ally such malpractices, corruption and
nefarious activities are being conduct-
ea py some even without the know-
leage of such companies who are
suffering from these things. So, why
should they not investigated?

SHRI A, C. MITRA: I entirely agree
with you but that opinion must be



formedy by the Central Government
that a particular company is doing
such kind of thing.

SHR] D. K. PANDA: Regarding
clause 15 relating to appointments, it
has been found from experience in
the past that the managing agency
system has resulted ip certain inherent
evils, and, therefore, that system was
abolished, By some back.door methodg
or by entering into contractual
arrangements their services were re-
quisitioned, Though in a different
form, the same managing agents are
found to have been continuing; you
may call it control or exercise of
skill or call it anything else or call it
that their rich services are being
utilised. But such a thing has come
to common notice. Clause 15 seeks to
get rid of that evil caused by the
managing agents,

The purpose has been clearly men-
tioned, and you have also elaborately
dealt with it. In the notes on clauses,
the purpose has been spelt out. And
yet you say that this will result in
depriving the companies of the advice
and skill of many eminent persons
who 'had vast knowledge and experi-
ence of company affairs and manage-
ment.

I would like to know what concrete
suggestions you have got to take the
nelp of such experienced persons at
the same tims, the evils caused by
rertain versons with rich experience
to the development of the nation etc.,
have also to be combated, Have you
got any concrete suggestions with re-
gard to the eradication of such evils
emanating from the managing agents
who have come back to the companies
under different agreements?

SHRI A C. MITRA; If I may ex-
plain what hag been prohibited direct.
1y cannot be allowed to be carrieq out
indirectly. That is the fundamental
maxim of all law. The managing
agency having been abolished, it can-
not be allowed to function through
the back-door.. But what is happening
is this. During the time of the man-

aging agents, on the board of direc-
tors, there were certain highly quali-
fled tecnical people anq their services
were allowed to be utilised. These
days we are suffering from want of
managerial talent. What will be the
result of thig provision?

Take, for instance a man who has
been with the company from the very
beginning, We may be having a small
percentage of shares. But he has
bujlt up the company from the very
beginning, If his services are not
allowed to be utilised, who will build
up the company? I do not think that
it is the intention to bar such people
from being there.

SHR] D. K. PANDA: With regard
to clause 5, you have clearly stated and
you also agree with the purpose of
the amendment which is meant and
designed to protect public money. In
this connection, do you not know that
almost all the private companies are
having their shares in bigger com.
panies or in another company which
has borrowed money from Govern-
ment or from public financial institu-
tions? In some way or the other, the
public money ‘has been taken advan-
tage of by a private money. Though
his entire money belongs to his family,
still he is taking advantage, by virtue
of his being a shareholder or a mem-
ber of another company which has
borrowed some money. In such a case
your suggestion is that it is absolutely
his own money and, therefore, he has
not taken advantage of public money
and, therefore, this provision would
not be applicable to him

Secondly, have you got any ins-
tance of companies which are not
taking advantage of such public
money but which are entirely depen-
dent upon their own money even
though they are members of another
company or they are holding shares
in another company?

SHRI A. C. MITRA: 1 think that
this would be a question of carrying
the vicariousness to the nth degree. Let
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me give you an example. Suppose 1
am a private company, and the com-
pany has been entirely financed with
tae funds of my family. Suppose I
happen to purchase by way of invest.
ment a certain small amount of shares
in a public company which happens to
have borrowed from g public institu-
tion. Then I become a public com-
pany under this provision. Does it
mean carrying vicariousness to the
nth degree? How do you make me a
public company? You can certainly
control the public company which has
borrowed money from the public
sources, But why do you make me 2
public company?

SHRI D. K. PANDA: My question
has not been answered.

MR. CHAIRMAN: The hon. Mem-
ber may draw his own conclusion. He
has answered it as he would like to.

SHRI D K. PANDA: My question
is whether a person who runs a com-
pany with the funds of his own family
or his own funds has taken advantage
of public money by having his shares
in another company which has bar-
rowed some money,

SHRI A. C. MITRA: The point is
this. When I buy Rs. 5 share in a
public company, am I taking advan-
tage of it? Or is it investment? As
I say, you are carrying vicariousness
to the nth degree. 1 am a private
company; the entire capital of mine is
my own family capital. Since I have
got extra money, I go and buy certain
shares in a public money, That pub.
lic money may have borroweq some
money from a public institution. I also
become a public company becameg the
public company seems to have borrow-
ed from a puvlic institution?

SHRI K. V. RAGHUNATHA
REDDY: I quite appreciate the way
ix} which you have answered the ques-
tions ana tne clarifications that you
have given. We realise that you are
now appearing for the Industries
Organisauon ana not for the Depart-
ment of Company Affairs,
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SHR] A, C. MiTRA: 1 have had the
pleasure of appearing for your depart-
ment on a number of occasions, as
Mr. Menon himself knows,

SHRI K. V. RAGHUNATHA
REDDY: As far as inspection is con-
cerned, under the existing provsions of

section 209 there is no need for any
notice.

SHRI A, C. MITRA; 1 entirely
agree with you. I was only venturing
to suk'nit that now that you are in
doubt....

SHRI K. V. RAGHUNATHA
REDDY: The purpose of inspection
under section 209 is not to launch any
criminal proceedings, but it is only for
a report to be made to Government
for the purpose of the Government
understanding whether the company is
being run well or ill, and a good com-
pany can be inspected by of a routine
inspection and even a good certificate
can be given to a company which is
being manageq well

SHR] A, C. MITRA: The point is
this. I am only referring to the
dangers and evils of a roving inspec.
tion by an officer of the Company Law
Administration. A person of Mr.
Menon’s eminence may not be there,
but any officer may go and do it, and
so this power is liable to be abused.

SHRI K. V. RAGHUNATHA
REDDY: You are only worried about
his status and experience.

SHRI A C. MITRA: Not only sta-
tus, They should have some reasons
which justify inspection. Suppose it
is a well-run company. Why should
there be any inspection at all?

SHRI K. V. RAGHUNATHA
REDDY: As an experienced counsel,
you know that even though the
balance sheet may look very well
when inspection is done, so many evils
are brought to light which would
otherwise not have been Xnown,

SHRI A, C. MITRA: I do not think
it is the duty of the company law



administration to act as a CID, If cer-
taip objective facts are brought out
which would merit a further probe
into the matter, that is a different
thing, These objective facts must
be there.

SHRI K. V. RAGHUNATHA
REDDY: Under the Income-tax Act,
- the ITO has power to inspect any
documents, any office and call for
statement etc.

The other question ig this. You have
been referring to private limited com-
panies. Suppose it has got a certain
participation in a public limited com-
pany. It invests 10 per cent or what.
ever it may be. The private limited
company also gets a share in the pub-
lic money in a public limited com-

pany,

SHRI A C. MITRA: You are putting
the converse of the case put by the
hon. member. It is one case where
the private company is buying shares
in a public institution and another
case where the public company is
buying shares in a private company.
Suppose a public company buys shares
in a private company, then the public
company may have the advantage of
borrowings made by that company.
But that would be only where the
shareholding is substantial,

K. V. RAGHUNATHA
10 or 20 per cent.

SHRI
REDDY:

SHR1 A C. MITRA: The acquisi-
tion of shares should be to a substan-
tial extent.

S@HRI K. V. RAGHUNATHA
REDDY: What is the purpose of a
private limited company? To .avold
the provisions for inspection etc. under
370, 372. inter-corporate loan, invest-
ment etc. In a country where we are
speaking about reduction of dispari-
wes In income, would you have any
objection if the salaries paid by pri-
vate companies to their own directors

are not fabulous?
SHRI A. C. MITRA: Government

have already ensured that that this
does not go beyend Rs. 4,000 or SO
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SHRI K. V. RAGHUNATHA
l}EDDY: You must have come across
in your experience of gmall private
companies with a capital of Rs. 200 or
Rs. 300 or even Rs. 1 lakh being made
use for making inter-corporate invest-
ments because the private limited
company does not come within the
purview of 372; they buy shares in a
big public limited company where
there is a big public stake and then
tilt the management of the compuny.

SHR] A, C. MITRA: The provisions
of law have, are and will continue to
be exercised by a group of individuals.
But you cannot tar everybody with the
same brush. If some misbehave, cer-
tainly pull them up, but why should
bona fide people be accused?

SHRI K. V. RAGHUNATHA
REDDY: It is not a question of a rare
case, In your experience you know
that most of the big business groups
have got their own private limited
companies and also investments in
which they operate.

SHR] A. C. MITRA: I know more
thap is good for you. But the point
is: because certain companies have
erred will you tar all companies with
the same brush?

SHRI K. V. RAGHUNATTHA
REDDY: We are not giving any bad
conduct certificate to anybody. What
we say is that if such companies want
to operate, they must also be regulated
by the provisions of the Companies
Act There are very good companies,
but we have come across certain cases
where having a capital of Rs. 300, they
take a loan of Rs. 40 lakhs ffom others,
indulge in share market operations ang
upset the very well managed com-
panles,

SHRI A. C. MITRA: There have
been abuses and there will be abuses.
You cannot plug all the loophotes.

SHRI K. V. RAGHUNATHA
REDDY: At least in such glaring
cases, Government may have the
power to intervene.
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SHRI A, C. MITRA: Could not
something be done to punish those
who are guilty of this in the way

, known to the company law adminis-
tration?

SHRI K. V. RAGHUNATHA
REDDY: After the event only the
company law dept. would know, As
long as you cannot control inter-cor.
porate investments of private limited
companies, we do not know what hap-

pens.

SHRI A. C. MITRA: The object of
the Bill is to regulate. While doing
@0, the corporate sector should be per-
mitted to function within the limits.

. SHRI K. V. RAGHUNATHA
t REDDY: In other words, in the exer-
- cise of the powers going to be con-
. ferred by this legislation, Government
E should act with caution, care and
. circumspection.

v

SHR] A C, MITRA: Remembering
 that powers given to certain types of

bed. I know of glaring caseg of abuse.

SHRI K. V. RAGHUNATHA
REDDY: You are against takeover

“bids.

. SHRI A, C. MITRA: I would cer-
itainly resist it wunless it is a case of
"the company wanting to sell away and
-leave the country.

SHRI K. V. RAGHUNATHA
REDDY: For control of interest, the
percentage of shares may be 2 or 3.
It is the strategic holding in relation
.to the company that matters, You
‘may have 40 per cent, still it may not
give control

SHRI A. C. MITRA: In Muir Mills,

0 per cent shareholding was enough
o control because the shareholders
e farflung and could not meet to-
gether. It all depends on the nature
the company.

SHRI K. V. RAGHUNATHA
EDDY. With the wider distribution

executive othcers should not be abus.
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of shareholders geographically and
their incapacity to exercise any kind
of inspection or control, 2 or 3 per
cent would be enough to control. There
cannot be any mathematica] precisc-
ness about the figure. We have taken
10 per cent only for this reason....

SHR] A. C. MITRA: I know the
reason, I am also aware of the diffi-.
culties of Government’ being a gov-
ernment counsel myself. But what I
am saying is; those who try to keep
to the right side of the law should not
be punished.

SHRI K. V. RAGHUNATHA
REDDY: Your propogition is: the
law is all right but it must be admi.
nistered well by those who have a
gense of justice, understanding of the
facts and so on.

SHRI A. C. MITRA: And safeguard
should be' there . People should know
what is the law, Otherwise, they
would inadvertently transgress it.
Sometimes even I find it difficult to
give an opinion whether a company is
an inter-connected company, This is
with all my experience. What to talk
of a poor company executive, He may
do something and then go to jail.

SHRI K. V. "RAGHUNATHA
REDDY: With your experience you
also know that as far as the present
position, about investigation under 237
is concerned, it is like Alice in.
Wonderland.

SHRI A. C.
nothing new,

SHRI K. V. RAGHUNATHA
REDDY: There must be some provi-
sion by which at least information can

be got.

SHRI A. C. MITRA: I am merely
saying this,

MITRA: This is

Power may be given to senior offi-
cers like the Registrar. Secondly, he
must have some objective facts, some-

thing to bite on.

SHRI A, C. MITRA: I am only
saying that at the time he operates he



must have some facts that some tran-
sactions were speculative, etc.

SHRI K., V. RAGHUNATHA
'REDDY: There was a company whose
balance-sheet was healthy; you could
not know anything; it has been ins-
pected. The company had been sup-
posed to be purchasing stocks from
a company which did not at all exist
in our country and on the supposed
stock loans were taken from the banks
on the strength of the stocks. Unless
insoection was there this fact could
never have been revealed,

SHR] A. C. MITRA;: Roads were
supposed to have been built by the
CPWD but when inspection came
there were no roads; but the money
from the public exchequer has gone.
There are departments like that,

SHR] S, R. DAMANI: In the memo-
randum they say that the Bill would
adversely affect the normal working of
company management but would also
retardq the tempo of industrial deve-
lopment. There are States like M.P.
and Orissa wnere more industries
ought to be set up. I want to know
precisely the main reasong for this
statement: the penal clauses, restric-
tions on investment or restrictions on
{ncentive.

SHRI A. C, MITRA: Perhaps the
hon. Member hag mever driven a car
himself; otherwise he would know the
dangers of somebody dictating to the
driver from the back seat, Your atten-
tion is not focused on the road and
you run over people. Mr. Damani
ought to know what the difficulties of
the corporate sector are. Today the
private sector does not get finance; all
sources of capital such as banks and
insurance companies have beep taken
away. Every single step of the private
-sector is suspect. In these circumstan-
ces it cannot function or progress. The
‘wmain reason is too much grandmother-
ly control on the part of Government,
lack of finance, lack of trust in your
own people ang countrymen. These
are the three basic factors retarding
economic development.

MR. CHAIRMAN: I want to know
whether you agree with me that we
should give much greater emphasig on
social and economic offences than be-
fore. A map who steals Rs. 5 from
somebody’'s shop gets a month’s im.
prisonment; a man who stealg millions
of rupees through misuse of licences
gets a meagre punishment. Socio-eco-
nomic offences are of a grave nature
and have a wider impact on our coun-
try’s economy.

SHRI A, C, MITRA: If there is vio-
lation of law, unless you meet out:
adequate punishment you are mnot
doing your duty to society.

MR. CHAIRMAN: Do you agree
with me or not that you shouldg give
greater emphasis on social and econo.
mic offences and provide for more
punishment?

SHRI A. C. MITRA: I entirely agree
with you. I also add that just as youw
have provided for punishment for
offenders, you must also see that the
economy expands ang unnecessary re-
strictions are not there.

MR. CHAIRMAN: You are object-
ing to inspecion without notice, I am
talking to you in the language of a
common map who puts the guestion
to me. I also happen to belong to
your profession: he asks: you have a
surprise inspection of a shop and get
a petty shopkeeper who is selling
some article of food subjected to surp-
rise inspections; he is a small man
who may be making some small
money. Or there may be a clerk who
has received Rs. 5; somebody com-
plains and he is punished; or there
may not be any foundation for the
complaint. ] want to know this, You
must have come across lawyers. Some
companies, whatever be their number,
may be there who may be indulging
in malpractices and grave acts of
swindling. Suppose your reasoning is
accepted, then there shoulg be no sur.
prise inspection; you must give notice,
ask him to explain it. You and I as
lawyers know that nothing will re-



main if a notice is given, As the hon.
Minister said leave aside that we are
making any surprise inspection as
such; there is routine inspection where
we go and inspect the accounts. Why
should inspection always be accom-
panied by a notice?

I find that the tenor of your argu-
ment is based on the preciousness of
individual liberty, which is very valu-
able in a certain context, But should
the individual liberty be guaranteed
to that extent that it clashes with or
harms the interests of the community
as a whole? Should our concept of
individual liberty in that context
change or not? That is why we are
changing even the fundamental rights
mentioned in the Constitution, If the
individual liberty conflicts with the
interests of the community, should we
not frame legislation in such a way
that the welfare of the community at
large overrides the individual liberty?

SHRI A. C. MITRA: Perhaps I have
not made myself clear and there is
some misunderstanding. I am not
averse to a surprise inspection. Cir-
cumstances may exist in which such
surprise inspection may be justified;
may be the informatiop is false but
the person must have in his possession
material which, on the date he makes

the surprise inspection, justifies his
action,

MR, CHAIRMAN:. Why should
there not be general inspection of

every company ag provided in section
2097

SHRI A. C. MITRA: One is inspec-
tion and another ig investigation, You
are talking of investigation. Suppose
the Company Law Administration staff
descend on a company suddenly with
a large number of staff. What will be
left of the prestige of that company?
1 am saying that even such an investi-
gation is justified in the large interests
of the country, provided the registrar
'has material before him to justify such
a ~nurge of action. Take the case of
section 96, Cr. P.C, which says that 20
police officer can search my house
without a search warrant from the
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magistrate. But he can do so under
special circumstances, and those
specia] circumstances are laid down in-
the Code of Criminal Procedure. Here-
also some safeguards should be there.
I am not suggesting that the surprise:
inspection should not be there.

MR. CHAIRMAN: A food inspector
goes to a shop and takes a sample.
When he goes to the shop he has not
got any prima facie material with him
whether the shopkeeper is selling
adulterated material or not, He is
checking a socia] evil.

SHR] A. C. MITRA: I have no ob.
jection to your having an Inspector.
But where you want an inspection of
the type envisaged in this Act, it is an:
investigation, In such cases you must
have materials to justify that. You
cannot suddenly descend upon my
company and keep investigating the-
accounts. The Registrar must have in:
his possession material that these:
people are indulging in some objec-
tionable practice.

MR, CHAIRMAN: Suppose there are:
persistent complaints that in a house-
in a certain locality something illegal
is going on. Would you insist that
in such a case also prior notice is-
necessary?

. SHRI A. C. MITRA: There is provi--
sion in the Code of Criminal Proce-
dure for such contingencies. But thcre
should be safeguards. Take a case of
a company like Bird and Company in
Calcutta, which is a very big company.
Suppose one flne morning hundreds
of people belonging to the Company
Law Board descend on that Company.

What will be the prestige of that com-

pany? So, it should be done only

when you have sufficient reason; but
not without reason.

MR. CHAIRMAN: What about our
emphasis on economic offences?

SHRI A. C. MITRA: I entirely ugree
with you that if a person has stolen
Rs. 20 1zkhs, he should not be allowed
to escape with a mere fine of Rs. 5,000.
That is not a punishment at all. The



punishment must be commensurate
‘with the offence.

MR. CHAIRMAN: Should our con-
ceptions and definitions of individual
liberty be the same even in the
changed context?

SHRI A. C. MITRA: If I may say so
with the utmost respect, there is no
guestion of any change. They are
always subject to the collective good.
Jf we take the Cr. P.C. or LP.C, the
Imdividual liberty is alwayg subject to
waollective good. collective security. So,
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there is nothing new that you are say-
ing.

MR. CHAIRMAN: So, you do not
agree that the conditions have chang-
ed which call for a different interpre-
tation?

SHRI A. C. MITRA: No, Sir. They
are already there; onl; they are mag-
nified.

MR. CHAIRMAN: I thank you and
your colleagues for the assistance
given to the Committee.

(The Committee then adjourned)
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(The witnesses were called in and
they took their seats).

MR. CHAIRMAN: I welcome the
witnesses on behalf of myself and the
Committee. I hope your views would
help us in our deliberations.

Before we begin our deliberations,
I would draw your attention to Direc-
tion 58 which states that the witnesses
should be informed that the evidence
they give would be treated as public
and is liable to be published unless
they specifically desire all or any part

of their evidence to be treated as con- '

fidential. Even that part which they
want to be treateq as confidential is
liable to be made available to Mem-
bers 'of Parliament.

Your memorandum has been circu-
lated to the members. If you want to
mention any new points or emphasize
what you have already mentioned, you
may do so.

SHRI M. C. BHANDARI;: At the
outset, I would like to express our
gratitude for giving us an opportunity
to appear before the Committee and
tender oral evidence on the momaran-
dum we have submitted on the Com-
»anies (Amendment) Bill, 1972,

We very much welcome the mnove
the Government of India, Ministry of
Company Law Affairs, has taken in
trying to amend the relevant provi-
sions of the Compahies Act to break
concentration in the profession of

audit and to create a healthy prores—
sional atmosphere in the interest of
the corporate sector. We quite agree
with the government when it says that
there is concentration in the hands of
a few established audit firms in our
profession and that a close association
exists between the auditors and a
group of companies. We whole-hear-
tedly with this conclusion of the
government which they might have
come to after going through a large
volume of papers, representations:
memoranda and other things submit-
ted to them from time to time during
the last four or five years.

The amendment suggested for sec-
tion 224 by clause 20 is that if a per-
son or a firm of auditors has been
auditing the accounts of a company
consecutively for three years, the same
firm would not be appointed auditor
unless it has the approval of the gov-
ernment. In our opinion, this would
not serve or achieve the objectives of’
the government, to which we fully sub-
scribe. Therefore, we have come out
with some alternative proposals. If
you introduce the system of rotation,
any business house may rotate the
same few auditors among its group of
companies without any control of the:
government, because the companies are
required to come before the govern-
ment only if the same firm of auditors.
is being appointed.

Secondly, this do2s not also break
the close association of auditurs with
the company management. It can very



well happen that the three leading
auditors’ firm may rotats among them-
selves all the major companies and
‘maintain the same close association.
Therefore, in order to break concen-
tration we suggest that one auditor
should not be allowed to work for
more than what one can professionally
do. We suggest a provision in the
Companies Act that g person shall not
be appointed as an auditor for more
than ten companies either jncorporat-
ed under the Companies Act or under
the various Acts of Parliament. Se-
condly, the appointment should be in
one’s individual name,

Ours is a noble profession. There-
fore, it should be set on par with other
noble professions like legal or medical
profession. In these professions it is
the personal case and attention which
is dominant. Whereas what happens
in most of the leading firmg of audi-
tors is that one partner simply signs
the balance sheet and almost all the
work is done by other people working
under him. To avoid all this, under
the statute itself an auditor should be
appdinted in his 9¢ndividual name.
Then the shareholders will also know
what is their auditor and appoint one
in whom have confidence.

Then we suggest that for such an
auditor certain limijtation must pe pla-
ced under which he could justify the
work of gudit that he does. In case of
other professions there are natural
limitations. In the case of legal pro-
fession, for example however eminent
an advocate may be, he cannot take
up more than one case at a time. If
he is to appear in the Supreme Court,
he cannot at the same time appear in
Calcutta or Madras High Courts. In
the case of doctors also, however,
efficient a doctor may be, he cannot
see more than g limited rnumber of
patients. But, in the case of Audi-
tors, the practice has so grown that one
single Auditor by commerrialising his
firm, may be appointed as an auditor
of any number of companies in the
whole country.  Therefore, profes-
sionally and also from the view point
of efficlent auditing, it is not perhaps
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justified that he should do the type
of unlimited amount of work that he
has so far been allowed to do. There-
fore, we suggest that, in our opinion,
10 audits would be g sufficient and
reasonable audit work for a Chartered
Accountant who is practising and
whose appointment is being made in
his individual name. If he has kept
a big organisation to do that, he can
select 10 big audit and retain them.
If hig organisation is a medium one, he
will naturally get medium sized com-
panies. When a provision for such
limitation wag introduced in the case
of Directors, a limit of 20 was placed—
that is a person cannot be appointed
a Director for more than 20 compa-
nies, the big Directors then selected
20 big companies and releaseq the
smaller ones. So also, in our case, if
a ceiling of 10 is prescribed, persons
who have got big organisations wou':l
retain 10 big audits as we have no
grudge against them. Now they can
take all sorts of companijes, big,
medium and small. Therefore, the
problem of the utilisation of the pro-
fessional audit talent available in the
profession has arisen. From the na-
tional point of view also it is essen-
tial that all economic transactions of
the country should be put under the
scrutiny of a large number of auditors
which amount to about 6,000, Now
actually, only 20 audit firmg do 80 per
cent of the audit work. Therefore,
the talent and professional expertise
of about, I should say, 5,000—6,000
Chartered Accountants are remaining
idle or unutilised or gre being utilised
for some other purpose and not for the
purpose of audit. Therefore, to utilise
the national resources and the national
talent it would be very much appro-
priate that this Committee consider
some effective means as to how this
can be achieved.

The second point is as to how to
break the close association of business
with auditors. We have submitted
three proposals in this regard. Firstly,
an Auditor should not be eligible to
be appointed as an auditor for more
than three companies belonging to
the same management as defined under



the proposed Sec. 4B of the Companies
Act, 1956 which is the subjec: matter
of amendment. If ap auditor is only
appointed to not more than three com-
paniegs under the same management,
he may retain his independence. Now
the situation is: take the Mafatlal
Group. Almost all companieg audi-
tors are the same Audit firm. If the
auditor qualifies one company's ba-
lance-sheet, his total audit work in
that group is lost. To ensure inde-
pendence it js not only necessary to
be independent but it ghould also ap-
pear to be independent. It is there-
fore, necessary that there must be
restriction that an auditor should not
be appointed as auditor of more than
three companies under the same man-
agement as has been defined under
section 4B of the Companieg Act, 1956
under the proposed amendments.

Our second proposal is: no auditor
should be allowed to act as a manage-
ment consultant of the same company
of which he is the auditor. This is a
very peculiar position where gn audi-
tor is himgelf advising the management
and at the same time he is auditing
whatever the management has done.
Therefore, although the Chartered
Accountants are best qualified to do
the management consultancy work,
but the same Chartered Accountant
who is the auditor of that company
should not be permitted to be the
management consultant of the com-
pany of which he is the auditor.

The third suggestion to break closc
association of the auditor with the
business which we have submitied is
to introduce proprietory audit. At
present what you find in the Audit
Report is whether the Auditor has
seen the books of accountsg or whether
he is in agreement with the presented
Lalance sheet or the profit and loss
accoun: or whether he has receivad all
the explanation that required in the
case of audit and he has that the
accounts show a true and fair picture
according to the provisions of Sche-
dule VI. This kind of audit report
does not serve the new socio-economic
purposes of audit. The society now
expects that the Auditor should not
merely say that the books of accounts
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and the balance-sheet gnd the profit
and loss account are agreeing with
each other but should come out with
certain concrete proposals, concrete
ideas and concrete facts gnd flgures
whereby the company may also be
assisted and at the same time national
resourcesg are put to better use. There-
fore we have submitted in our memo-
randum that statutory guidelines for
audit should be prescribad under Sec.
227 and I would read out four impor-
tant objectives that the auditor must
be required always keep in view:

(1) Avoidance of wastage and
proper utilisation of resources.

(2) Minimisation of manipulations
and malpractices by those in
control of company’s affairs.

(3) Reduction in tax evasion.

(4) Fair payment to labour and
fair prices to consumer,

If these four basic objectives; for
audit are prescribed, the auditorg wil}
be doing a national gervice agnd the
auditors would themselves be ensuring
their long-term existence in the so-
ciety. Otherwise, the society may one
day say, ‘If what the audit does is to
only certify the correctness of figures,
then we would accept them as certi-
fied by Directors’. What is the jro-
fessional expertise needed to certify
the balance sheet and the profit and
loss account at present? Any ordinary
Commerce Graduate can give the pre-
sent audit certificate. Therefore, if
our professional training and exper-
tise is to be put to national use, the
auditorgs must be given powers and be
required to look into the companies
affairs objectively from propriety angle
ahd should be required to report that
all the material transactions of sales, .
purchases, etc. entered into by the
company during the year stand the
test of propriety and the accounts
have been kept in accordance with
sound accounting principles. I think
these three suggestions would gchieve
the gecond objective which the Gov-
ernment has in view,

1 would like to say twg or three
new points which we have not covered



in the memorandum. A new section
224A is proposed to be inserted and it
ig provided there that where the Gov-
ernment or financial institution is
holding 25 per cent share capital in a
company, the appointment of auditor
of such a company sghall be approved
by the Central Government. We would
also like to add that apart from the
criteria of share capital, ons more
criteria in case where the Government
and financial institutions give huge
advances and loang to companies
should also be prescribed. We, there-
fore, make a suggestion here that in
addition to the present criteria, the
second criteria should be that where
the share capital and loans given by
the Government and other financial
institutions to a company amount to 50
per cent or more of the total capital
employed by the company, the ap-
pointment of its auditor should also
receive the Government’s approval. 1
think if the second condition is also
kept, that would protect the public
interest more than what ¥s does now.

MR, CHAIRMAN: It would be in
addition to what jis there. That is
what you mean?

SHRI M. C. BHANDARI: Yes, that is
80. Amnother suggestion is this, Under
the proposed section 383A, under clause
29, each and every company of a
prescribed size js required to appoint
a Secretary with prescribed qualifica-
tions. These qualifications I And have
not been prescribed. Many of the
Chartered Accountants are quite young
and qualified for the same. They are
already acting as secretaries of many
companies. There ijs the apprehension
that while prescribing qualification,
the qualification of chartered accoun-
tents may not be included. Therefore
in Clause 29 it should be specifically
st.ated that a C, A. would also be eli-
gible to be appointed as g Secretary
of a limited company provided he
sa'tisﬁed all other conditions which
might be prescribed.

Lastly we whole heartedly support
tbe contents of the provisions of the
Bill, which you, Sir, in your individual
capacity hag introduced in the Patlia-
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ment, And there we also agree with.
what you have suggested in regard to
Govt. companies under Section 619,

We are not in sympathy with tne
present provisions of rotation of audits.
But if after full consideration of your
committee, these are retained then
certain necessary safeguards have got
to be takn to see that they do attamn
the objective of breaking concentra--
tion, So We have suggested in our
memorandum that all companies, whe--
ther private companies or others,
having share capital of Rs. 25 lakhs or
less should be exempted from the pro-
vision of rotation, We have alsg sug-
gested that where-ever there is com-:
mon arrangement between different.
audit firms for mutual rotation they
should be treated as the same auditing
firm for that purpose and if there is
any common partner amongst them.
they should also be taken as the same
auditing firm and once an auditor has.
audited for 3 years the same auditor
should not be reappointed before the
lapse of a period of at least 0 years.
We are suggesting this if the rotatiom
provisions if at all, are retained they
should be retained with these modifi-
cations, I would now thank all the
Committee Members for giving us ithis:
patient hearing.

SHRI JAGANNATH RAO: I am glad:
at your remarks regarding the appoint--
ment and reappointment of the aud-
tors. We found the shareholders
association speaking on behalf of the-
management. I am glad of your re-
marks whe e in you confined yourself
to these iiems. You have confined
yourselves to the clauses of the BilL.
Kow many firms did you audit? How
long did you audit?

SHRI M. C. BHANDARI: I am audi-
ting about 50 compenies. I am:
senior partner of M/s. M. C, Bhandari
and Company. I am in practice since
1958.

SHRI JAGANNATH RAO: Are
you aware of auditing firms connected.
with management in any other com--
pany?



SHRI M., C. BHANDARI: Fortuna-
tely, I do not at all control audit
‘number of companies belonging to the
:same group of business. I therefore

~do not have any personal experience in
this connection.

SHRI JAGANNATH RAO: You said
20 auditing firms or so control about
80 per cent of the auditing transactions
«of the whole country. That is what
has happened. Now, in regard to that,
what is being done is this. Govern-
‘ment is fully justified in trying to
break this concentration so that young
~chartered accountants can get their
due share. Clauses 20 or 21 do not
serve the purpose, you say. Suppose I
:8ay, appointment of auditor should be
left to Govt, itself. It should not be
left to the general body of the com-
-pany but should be left to the Govern-
ment. Will that be more effective or
not? What do you say?

SHRI M. C. BHANDARI: Theoreti-
-cally perhaps this suggestion is all
right, but in practice what we have
-seen is first the reverse. Even in case
-0f public sector ompanies where the
‘Central Govt. appoints auditors in
~consultation with the C. & A. G. there
is concentration. In those cases of
Govt. companies also what we have
noted ig that there is great amount of
sundue concentration. So, from the ex-
Perieance we are not convinced that in
-the hands of the Government at this
‘moment justice would be done to the
‘problem.

SHRI JAGANNATH RAO: That is
why Govt. has come forward with this
rparticular provision. After three con-
secutive years reappointment will be
with the Government. It does not
mean the same firm will'not get. They
will be given due consideration. It
deperds upon performance of the
-firm, integrity of the firm, what work
‘it hag done, so many things like ‘that.
It might be reappointed or nrot reap-
‘pointed depending upon all these fac-
-tors.

SHRI M. C BHANDARI:

My sub-
~mission is Sir,

that the company
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would not come to the Government at
all. Why they should cume to the
Government for approval, whep they
can make arrangement with only a few
big audit firms for rotating the work.

MR. CHAIRMAN: Although provi-
sion is there, he argueg this way. He
says provision is there. But he says
this will happen. Companies would
not come to Government in a different
manner. They would be appointing
a person, the same person, who is a
partner in another firm. The same
auditor would be in some partnership
of some other firm, Same person
audifing the company would be again
taken in another way by appointing
another firm in which he joins as a
partner. This is what would be hap-
pening and in this way the purpose of
the Act would be defeateq and pro-
posed amendment would be deféated.
That is his argument.

SHRI JAGANNATH RAO: When
firm is given audit, is it possible to
rame an individual like that? Any-
body may be a partner in any parti-
cular firm.

SHRI M. C. BHANDARI: Even at
present, it is only an individual part-
ner who is responsible for the audit
work, although the appointment is in
a firm name: He signg in firm's name
but the person who signs is only ac-
countable or liable for default under
the Institute of Chartered #Accoun-
tants of India Act. The same persons
with different firms may be engaged
by rotation. That is why what we
have suggested ig that this should be
looked into, and safeguarded and the
appointment should be made in indivi-
dual’'s name. Otherwise this will not
serve the purpose.

SHRI JAGANNATH RAO: On 24
you said loan capital should be taken
into consideration. Subscribed capital
and loan capital comes to 50 per cent
or more, Is it 50 per cent including
loan capital?

SHRI M. C, BHANDARI: I said, that
both the criteria should be fixed up



SHRI JAGANNATH RAO: Public
sector has 23 per cent of capital of
‘private company. The company subs-
cribes 15 per cent and the rest it gets
by loan.

SHRI M. C. BHANDARI; I gaid both
share capital and loan. So clause 24A
will be applicable if either the share
capital held by the Govt. etc. ig 25
per cent or more or, if the share capi-
tal and loan combined is 50 per cent or
more.

SHRI JAGANNATH RAO: You are
acting as secretary to some companies.
There are some Secretaries, manage-
ment secretaries and all that. There
are professiong which have got em-
ployment avenues. Should you en-
croach upon them?

SHRI M. C. BHANDARI: That is not
80. They are not so much in numbers
tc £ill up all the positions required for
secretaries. Chartered accountants
are equally qualified. Our syllabus
and training requires full knowledge
and experience of company law, secre-
tarial law practice. We are fully
acquainted with provisions relating to
company law and setretatial prac-
‘tices. We feel that the secretarial
responsibility could well be discharg-
ed by chartered accountants even
better.

SHRI JAGANNATH RAO: That is,
those persons now acting as secretaries
should alsg be considered for the ap-
pointment. If such a provision is made
that will be better you say.

SHRI M. C. BHANDARI: Yes, Sir.

SHRI M. K. MOHTA: In page 2, you
said about appointment of auditors.
You said this should be made in his
individual name. What purpose will
. be served by the appointment of
tauditor in his individual capacity in-
l'stead of appointment of the auditing
 firm? When a firm signs the balance
' sheet, there is a joint responsibility.
. There are serveral partners, several
; employees, who have gone into seve-
' ral aspects of the working of the com-
pany. The firm jointly is reasonsible
for auditing the accounts of the com-
pany and stands responsible as such

*Ls—10,
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and therefore I want to ask whether
it would not be in the interest of the
company that a firm with joint res-
ponsibility signs instead of just an
individual,

SHRI M. C. BHANDARI: We would
support this argument if all the part-
ners sign that and assume responsi-
bility. It is not eo. Appointment is
made in the name of the firm but
only one partner signs it. Only that
partnev is responsible uner the Insti-
tute of Chartered Accountants of
India Act for any misconduct. The
advantage in making the appoint-
ment in individual name would be
that the shareholders to whom the
dccountability is to be  dischacged
would know precisely ag to who s
the actual auditor. He does not
know now because firms with such
names exist where the partners are
different. If auditor ‘X’ is appointed
as in his individual name, the share-
holdres would know that man ‘X’ has

been appointed as their company’s
auditor,
SHRI M. K. MOHTA You said

about concentration of audit. Let us
accept for the purpose of argument
that there is concentration. If so,
what are the reasons for such con-
centration? An auditor is awefully
busy. Still the company, instead of
appointing somebody who is compa-
ratively free, appoints the same per-
son as duditor who is already over-
worked. Some reason must be there.
There is a certain expertise available
with such big auditing firms. They
can afford to have partners as experts
in different branches, one in company
law, another in taxation and so on and
so forth. This point of view was plac-
ed before ug the other day. With such
availability of experrtise there is more
confldence in the partners of those
audit firms to do justice to the work.
This is what was said by one of the
witnesses. Now, what I would like
to ask is this. What are the reasons
here? Why should concentration take
place at all? !

SHRI M. C. BHANDARI Concen-
tration ig there for historical reasons



and for reasons of convenience of
management. Managing agency hous-
es appointed the same set of auditors
for all the companies they managed.
The groups of managing agencies
houses had the same set of auditors
for years together. They have thus
acquired goodwill; they have acquired
some glamour of the name. All the
big companies now follow the same
practice. This is what has happened.
The other reason for concentration
is this. Foreign collaboration agree-
ments are there. These big firms have
some connection with some audit
firmg outside the country. Those out-
side connected firms suggest the
names of only those audit firms in
India with whom they have some
arrangements. By this there is leak-
age of foreign exchange also. If
foreign agency sets up some industry
in India he makes it a condition that
some particular audit firm  should
only be appointed as auditor. In 99
per cent of the foreign collaboration
agreements almost you would find
that the same three or four auditing
firms have been appointed as auditors.
While we want to ensure that every-
body qualified under the Chartered
Accountants Act work as independent
auditors, we find this tendency name-

ly, that only a few persons are
favoured. This is what happens,
Mr. Mohta’s argument is, may be

clients find their services better and
therefore they are appointed. My
argument is this. It is because of
the convenience of the management
to deal with one auditing firm that
the work is given to the same audit
firms, But as I had submitted al-
ready, independence of outlook s
jeopardised in so far ag hig position as
auditor in these companies is con-
cerned,

Therefore concentration of this type
is there,

Another thing in concentration
which contains a bad. element is that
most of the audit work is being done
by unqualifieq staff. Now, conditions
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and qualifications have been prescri-
bed by the Companies Act for an
auditor but in effect the work is,
done by most
people or employees, who are not res-
ponsible to the shareholders or to
any other authority. You will find
that in Western countries there are
audit firms which consist of a large
number of partners. For example,
in U.S.A,, Price Micheal and Marwick
have got more than 600 partners.
Here, we do not have more than 13
partners, So, the whole lot of 500
people in one single audit firm may"
be unqualified staff and therefore the
whole purpose of independent audit
by a professional firm is being
damaged,

Mr. CHAIRMAN: You have stated
that the reason for some firms
sppointing the same audit firm s
concentration of expertise. Mr.
Mohta’s argument ijs, since expert
opinion is available in bigger firms
and because the bigger firms are in
a position to give all the expertise at
one place or in one group, is it not the
reason for the firms appointing bigger
audit firms so that they may have all
the services. That is the background
which has led to concentration of
audit. Do you agree with his views
in this regard or not?

SHRI M. C. BHANDARI: I would
make a distinction between audit

of the unqualified‘

functions and other gervices of exper- .

tise like expertise in taxation Mana-
gement, expertise in Company Law,
etc. An auditor is the guardian of the
shareholders and he must be a per-
son independent and acting in a
judicious capacity, unattached and
unbiased. That is all the more reason
why “concentration should be bro-
ken because if all the various services
are rendered by the same audit firm,
the auditor’s independent view point
and objectivity is hampered.

SHRI M. K. MOHTA: Referring to
the last para on page 2, it seems to
me that the argument is based on the
premise that bigness is the same
thing as badness. It appears that if

~
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a small audit firm is appointed, there
will be no close association with the
Management and there will be better
safeguarding of the interests of the
shareholders and better safeguarding
of justice and so on and so forth.

Another point that has been made
in this para is that anybody who is an
auditor of ten cumpanies should be
debarrred from taking up any further
audit. These ten companies may be
very small companies which may not
have adequate reason or necessity for
the employment of experts or may
not even be able to give a reasonable
remuneration to the auditor himgelf.
What are the reasons behind the sug-
gestion propounded by the witness
that there should be a ceiling of ten
companies when there is no such
ceiling in the case of other profes-
sions? The witness eaid that a Doctor
is limited by the time at his disposal.
Similarly, an auditor is also limited
by the time at his disposal,

MR. CHAIRMAN: Not by the time
but by the nature of his work; that
is what they have stated.

SHRI M. K. MOHTA: Al right;
but an auditor is also restricted by

the time and his capacity to render’

service to his clients. Why should
any restriction be placed on a citizen
of free India in doing as much work
as he ig capable of doing? There are
contracting firms which take contra-
cts for crores of rupees; there are not
restricted. There are no such restri-
ctione on citizens of India; why should
the auditor be singled out for such
kind of restriction?

SHRI M. C. BHANDARI: We want
to differentiate our profession from
the profession of contractors. We
want to render professianal service
and, as you have said, the nature of
the work is such that we can dele-
gate 99 per cent of the work to the
s'faﬂ. We have not made any distine-
tion between big and small audit
ﬂr{m. We are saying that whether
it is a small audit firm or a big audit
firm, it it has got ten companies for
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audit it should be disqualified. There-
for, there is no distinction between
a small and big firm and your prob-
lem will be solved it a big auditor
retains 10 big audits.

MR. CHAIRMAN: It is not a ques-
tion of a personal problem being
solved; it is a question of a system
which we want to evolve for the
benefit of the country.

SHRI M. K. MOHTA:
tor has got ten small
which give him a
Rs. 15000 a year he
able to employ experts.

If an audi-

companies
revenue of
would not be

SHRI M. C. BHANDARI: Is it
your suggestion that all small firms
should disappear as they cannot
employ experts? Ag Iar as small
companies are concerned the exper-
tise require is also and therefore
they do satisfy the requirements of the
small companies.

SHRI M. K. MOHTA: So, there
should be a monetary ceiling of about
Rs. 20,000 or so.

MR. CHAIRMAN: It may lead to
the same thing—ceiling—in some form
or other. If it is limited to ten com-
panies and if they are big firms each
paying Rs. 20,000, it would mean
Rs. 2 lakhs. If they are small com-
panieg it would be less.

SHRI M. C. BHANDARI: It is not
ceiling on income if one auditor
wants to increase his income, he can
increase his fee. One can retain the
same clients if he is an augditor of high
status,

SHRI M. K, MOHTA: Regard.ng
propriety audit, under para 4, page-3
of your Memo. it has been submitted
to the Committee that auditors are
already qualitying their reports and a
publication of it has been given to us
on a quite a number of calculations
in respect of all the accounts of a
company. Is it not a fact that with
the system of qualifying balance sheet,
as it is already prevalent as far as



manjpulation and malpractices are
concerned as mentioned in para 3, the
auditors are already doing so and as
regards tax evasion the auditors are
even today expected to know it and in
fact bring it to the notice of Tax Col-
lection Authorities? Regarding the
internal regulations of the company in
respect of sales, purchases of raw
materials, utilisation of plant capacity,
employment of personnel, etc. how
does the witness justify that the audi-
tors should be the sole judge of a
question on which even the Govern-
ment or Supreme Court would perhaps
find it difficult to pronounce judgement
on it. Who is going to judge whether
an auditor would be a fit and proper
person to pronounce a judgement on
a very thorny question of fair price to
labour? My opinfon is that the labour
price is Rs. 1000 as fair wage.

SHRI M. C. BHANDARI: In regard
to the first point regarding the audi-
tors qualifications and the publication,
I would like to make one point clear.
I did not say that auditors are not
discharging their duty as they are at
present required under the present
rules in force. In fact, the said pub-
lication was published by myself
when I was the President of the Insti-
tute of Chartered Accountants of India.
But in this only those qualifications of
auditors are covered where they have
not been able to satisfy the terms or
tecrminology of the present report
which the auditors are required to
give. For example, where the balance
sheet does not agree with the books
of account and so on the auditor will
qualify his report. But we have never
come out with qualifications on the
matters we have now suggested. For
example., where the Directors have
appointed a particular relative who
has no basic qualification but the com-
pany is paying him Rs. 10,000|- the pro-
priety aspect should be looked into.
In case of Government companies, we
have got a power to do so and a right
to say so. In private sector also the
auditor should be given power to go
into the question of propriety and re-
port where any transaction entered by
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the management of the company is not
in accordance with sound business
principles,

Now, the question of fair paymert
to labour or fair price to consumers
may ultimately be decided by the
Supreme Court but despite this final
verdict, the Management do decide
what is the fair price that they should
fix. In the same way the auditor
should form his own view about the
price. May be that the same is subjert
to Supreme Court’s scrutiny. Simi-
larly an auditor can examine that the
payment to the labour has been made
in such a way that it protects the
interests of the employees. In such
cases, the auditor must of course have
his objective view point and guide-
lines,

SHRI M. K. MOHTA: My question
is whether under the present system
the auditors are in fact bringing to
light cases of manipulation and tax
evasion,

SHRI M. C. BHANDARI: At present
we do not accept responsibilities of
such things. In course of audit if we
find something, we give our comments
and we bring it to the notice of the
shareholders but it is not the objective
with which we proceed.. Therefore,
we do not look into this aspect at all,
but if such things come to our notice
we certaintly bring it to the notice of
the shareholders.

SHRI R. R. SHARMA: Do you
suggest nationalisation of audit busi-
ness?

SHRI M. C. BHANDARI: Wo, sir.
We feel that it need not be nationalis-
ed.

SHRI R. R. SHARMA: Regaraing
the rotation, do you think that 1t
would bring harmful results ana the
practitioners working in the morussil
would be affected by this?

SHRI M. C. BHANDARI: Yes, sm,
because by reason of rotation other
3



the small auditors in the mofussil
would lose the business and that will
80 to somebody else.

SHRI H. M. PATEL: The witness
said that he audits some 50 odd com-
panies. So, he should know why those
companies prefer him to anybody else.
Is it because he is said to be efficient
and good or is it because he does. his
duties satisfactorily? What are the
reasons, why he is preferred and why
is he given 50 companies while others
are getting less?

SHRI M. C. BHANDARI: My simple
answer to this is that he is qualified
and the more important fact is that
the companies and the management
find him suitable.

MR. CHAIRMAN: It is too personal
a question,

SHRI H. M. PATEL: My question is
not personal. I am only saying that
he is one of the larger auditors in the
country. He is enjoying certain repu-
tation and that is why the companies
go to him, What are the reasons for
his getting this preference from the
companies?

SHRI M. C. BHANDARI: I would
have been hundred per cent with you
that if in the reports of these big audit
firms you would have found some
material which would be of some use
to the society and the shareholders.
The audit reports given both by big
and junior audit firmg contain the
same material. It is because of this
also that we come to the conclusion
that it is because of the convenience
of the management that the same au-
ditorg are appointed.

SHRI H, M. PATEL: You said in
answer to a question that it is due to
historical reasons, you could have fore-
ign collaboration. Now, you will know
that the companies came into existence
about 100 years ago but you came into
existence 15 years ago and yet you
have been successful in attracting a
large number of businesses, That
means there must be something to do
with the quality of the audit and the
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reputation that he has achieved, These

factors play a part in preferring his
services.

SHRI M. C. BHANDARI: In audit
profession, the assessment of profes-
sional quality can not be assessed so
easily. But in case of other services
this is easier. For example, if a CA
is appearing for tax case, there by his
talent and quality, he wins a case or

. brings some relief to his client his is

considered to have done a good case.
‘Whereas in the case of an audit, where
he has to certify the things in the way
that I have mentioned earlier, how
his professional quality could be as-
sessed. The same true and fair certi-
ficate for all accounts. Therefore the
tool of assessing the quality is not
available with us, If, however, the
balance-sheets signed by big audit
firms would have shown us something
extraordinary than those signed by
other junior firms then we could hava
said that these big audit firms perform
their work better. But if the same
thing is there then what is the extra
hitch which we get from these firms.
That was the real question.

SHRI H. M. PATEL: You yourself
said that audit is a profession and as
a profession if you say that nobody
outside the profession can assess how
good a work an auditor does, then it
seems to me that it is a strange de-
mand that the profession cannot be es-
sessed by the persons who give him
work. However, I may infer that the
other services that an auditor renders
on account of that, on which his value
to the company is assessed.

SHRI M. C. BHANDARI: I said that
not only outsiders who took work from
him, but nobody .can assess quickly as
to the quality which he had put in do-
ing the work under the present sys-
tem.

SHRI H. M. PATEL: You referred-
in your printed pamphlet to one of
vour former Presidents of your Insti-
tute.



He is highly respected. He receives
plenty of work. His is not an histori-
cal company. He has not done any-
thing of that kind. So, still, I would
like to know from you whether com-
panies are not influenced by the repu-
tation of a firm of auditors before he
gives business to that firm.

SHRI M. C. BHANDARI: One can
give the reason of reputation. Bu*, in
the case of audit, as I said there is no
way to assess the quality or the repu-
tation.

SHRI H. M. PATEL: How else you
expect a company which wants audit
business to be given to an auditor?
What should be the criterion that
should govern that company?

SHRI M. C. BHANDARI: First, each
CA under the Act of Parliament is
competent and qualified equally. There
is no dquestion of lesser or larger
competence to audit the accounts of
a company, unless, of course, some
complaint, some defect some discipli-
nary action has been taken against
him. Otherwise all the CAs are equal-
ly competent to audit the accounts of
a company. That is why the Manage-
ment is free to choose anyone.

SHRI H. M. PATEL: Is this your ex-
perience that a youngman who has
$ust passed his examination of the CA,
is he fully qualified to audit the ac-
counts as satisfactorily as the experi-
enced CA audits. His experience ic
of no consideration?

SHRI M. C. BHANDARI: In fact,
there are very young CAs who hav2
got big business. But they are very
solitary instances. In audit profession
it is not much a question of talent; it
is a question of organisation. In our
profession, even some big audit firms
take small work also. They charge
Rs. 50/-, 100/-, and Rs. 300/- also.

Shri H. M. PATEL: My point
should not be missed. Would anybody
who has a choice go to a person whon
has got some experience or to a per:zon
who has got no experience?
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SHRI M. C. BHANDARI: He will go
to a man of his choice. There are
many choices open.

SHRI H. M, PATEL: There are two
reasons why this particular amend-
ment has been taken up, that is, con-
centration and close association. What
is the type of close association, accord-
ing to your knowledge and informa-
tion, that exists between companies or
auditors and their companies whaich
you have found, which you think is not
in the nation’s interest? Your prcfes-
sion as an auditor is expected to be
quality of integrity. It is only such
persons who would also qualify fcr
that regard in the profession as weil

' as outside, that have a lot of busiress,

if such people have close association
do they have that close association at
the cost of their independence and in-
tegrity? Is that your experience?

SHRI M. C. BHANDARI: Yes, Sir.

SHRI H. M. PATEL: If your firm
has 50 audits. Would you not say that
you also come in close association with
the company which you audit? Do vou
lose your independence and intcgrity
because of that close association?

SHRI M, C. BHANDARI: I would
have, but fortunately, I do not have
audits of companies pertaining tc the
same group of management.

SHRI H. M. PATEL: Is is only in re-
gard to companies with the same »r:un
of management that this difficulty ari-
ses.

SHRI M. C. BHANDARI: Yes.

SHRI H. M. PATEL: Your objection
is to companies of the same group be-
ing given to the same group of audi-
tors. That condition is interesting. But
would your point be served if 3 com-
pany does not do auditing of more
than 3 companies of the same group?

SHRI M. C. BHANDARI: Yes.

SHRI H. M. PATEL: One of the
suggestions is that it may be limited



to 10 companjes. You felt that it
would be perhaps a solution of the
problem. Would you not say that 10
companies would bring in income to
the auditor of something like a lakh
of rupees? i

SHRI M, C. BHANDARI;: We are

not putting a limit on the income.

SHRI H M. PATEL: Why I am
saying this is that companies that you
audit, it does depend upon the audi-
tor . It is for the firms to decide
which company which auditor will
go. Suppoeing an auditor gets 10
companies which are relatively small
and therefore not capable of giving
him more in terms of fee. The young
man does not want to remain at that
level. He wants to grow. Therefore
even if you do not wish to put a limi-
tation, would you not have a limita-
tion of income?

SHRI M. C. BHANDARI: Our sug-
gestion does not put ceiling on in-
come, as one can quote larger fee or
could retain larger audit and release
smaller one.

MR. CHAIRMAN: He does not
mean that. He says whether a celing
on the income would be desirable
with a ceiling on the number of com-
panies,

SHRI M. C. BHANDARI: It may
not be desirable.

SHRI H. M. PATEL: Ten compa-
nies for one audit irm may result in
a number of auditors not getting
even reasonable income because it
does not depend upon the auditor
which company he will audit until he
becomes a very important man in
the profession.

SI}RI M. C. BHANDARI: If he is
having ten and he is stopped taking
more firms, then it is good of course,
he has choice to take up bigger
works. Otherwise, the existing sy-
stem is not fair. 99 per cent of the
practising firms do not have full
practice or optimum practice not to
speak of 10 audits. Therefore by

« )
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saying
should get

your own argument, we are
that these small firms
audit.

SHRI H. M. PATEL: The object of
your proposal is that more auditors
may get more business and we will
be able to work satisfactorily. It is
from that point of view that you have
suggested ten. Now if you limit ten
companies, a number of young peo-
ple may suffer. If not, say so.

SHRI H. K. CHOUDHURY: Pre-
sently more than 40 per cent of the
Chartered Accountants’ firm who are
in practice their main income is from
the taxation and not from the audit
work. Besides, even presently those
young or small and medium firms,
they do not have even ten  per cent
audit ijncome. Naturally, they will
get more income,

SHRI H. M. PATEL: The present
position is not relevant with our dis-
cussion.

SHRI M. C. BHANDARI: The point
of concentration is there and certain-
ly our suggestion is to remove the
concentration.

SHRI H. M. PATEL: If the audit is
given in the name of an auditor and
the limit is fixed as ten and the part-
eners are also ten, so would that serve
the purpose?

SHRI M. C. BHANDARI: Our point
is that there must be some limit in
the profession.

SHRI H,L M. PATEL: I am putting
it to you that these additional sug-
gestions which you have given may
not achieve your objective of solving
the problem of ‘concentration’ and
‘close association’ because concentra-
tion may still remain in the larger
firms.

SHRI M. C. BHANDARI: Our sug-
gestion is also that the appointment
should be made in the individual
name. If audit firm takes a number
of partners and the work increases
proportionately, there is no objective
from our side

.4



SHRI H. M. PATEL: At the end of
your concluding remarks you said
that there are three suggestions, and
one of them was that the provision of
appointment of an auditor who has
held office for three years, should
not apply to small companies and
no auditor should be appointed for
B years. 1 am not clear as to what
that was.

SHRI M, C. BHANDARI: Our sub-
mission is that there must be certain
safe-guards to ensure that the objec-
tive which is sought to be achieved is
actually achieved. With that end in
view, we say that in case the proposed
provision of rotation is retained the
auditor should be considered as the
same auditor for conducting the
audit if there is any common partner
in audit firms or they have some
kind of arrangement for conducting
audit on one other’s behalf. They
should be considered as the same
auditor for the purposes of provisions
relating to rotation. Further the
campanies with less than Rs, 25 lacs
capital should be exempted from this
provision,

SHRI H. M. PATEL: Why an audi-
tor should not be re-appointed before
the expiry of 9 years? Why not 6 or
12 ?

SHRI M. C. BHANDARI: Under
the proposed system a compay can
appoint an audit firm for three years
consecutively and after lapse of one
year can re-appoint them again for
further three years and €o on. There
has therefore to be certain safeguard.

SHRI H. M. PATEL: Is that a prac-
tical proposition for a company? It
is for the company to choose which
audit firm does his work satisfactori-
ly and naturally it will re-appoint

him,
SHRI M. C. BHANDARI: Many
‘other practices might also grow,

They would suggest one person of
their own staff to do the audit work,
but actually they would be doing the
sudit work. Therefore, our suggestion
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is that these safeguards may be kept.
There is no harm in that. If the
companies are going to select some
other auditors, there is no harm in
keeping these safeguards.

SHRI H. M. PATEL: A new com-
pany can also work only for three
years accordng to the present pro-
provision. ..

SHRI M. C. BHANDARI: The same
audit firm should not be appointed
again in the same company before
the expiry of 8 years after it has
worked for three years,

SHRI H. M. PATEL: That means
that a company will have to have
four different auditors before it can
get back to the same auditors and
they must really go on having new
auditors all the time  and therefore,
there is no question of returning after
nine years

SHRI M. C. BHANDARI: The
period is sufficiently long to break
the close association and forget about
the original auditors,

SHRI S. S. MARISWAMY: Are you
suggesting this in order to provide
more business to the auditors, or do
you have any other reasons for <his
suggestion?

SHRI M. C. BHANDARI: We are
suggesting this from two important
points of view of natonal importance,
Firstly, proper professional attention
should be paid to the work which a
chartered accountant is required to
do. Secondly, the professional talent
which is available in the country is
not now being utilised. Therefore, if
concentration is broken it would be
of help to utilize the talent available,
These two important national aspects
have to be taken care of or looked
after.

...,’



SHRI S. S. MARISWAMY: Suppos-
ing a law is passed tomorrow to res-
trict the professon of doctors and
providing that a doctor could treat
only two members in a family and
not six, how would you 'react to that
suggestion?

SHRI M. C., BHANDARI: If
society finds that a doctor is
innumerable prescriptions without
pronerly seeing the patients, then
Parliament may and is perfectly en-
titled to come forward to put a res-
triction. But at the moment perhaps
Parliament has not made up its mind
that the doctors are giving prescrip-
tions without properly examining
the patients.

SHRI S. S. MARISWAMY: May I
know whether a chartered accountant
is also giving a certificate without
properly going through the accounts?

the
giving

SHRI M. C., BHANDARI: The
nature of the work is such that you
cannot assess it and say if it is being
properly looked into or not.

SHRI S, S. MARISWAMY: Does
your remark in regard to doctors
giving indiscrminate prescriptions
without seeing the patients not also
apply to auditors namely that they
also give certificates without going into
the accounts?

SHRI M. C. BHANDARI: According
to the present system we feel that
the position does not reveal that the
partners of the audit firmg are devot-
ing sufficient time to the signing of a
balance-sheet as they should devote.

SHRI H. M. PATEL: One of the
witnesses that came before us sugges-
ted that the larger firms may be
nationalised or that Government
might take them over. What is your
view on this suggestion.

SHRI M. C. BHANDARI: In case the
rotation provisions are kept, the
position of the employees who are not
qualified would be very precarious,
and in that case it may be necessary
to protect the interests of such em-
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ployees and to nationalise the big.
audit firms where this problem would.
arise. Otherwise, in other cases, it is-:
not necessary.

SHRI H. M. PATEL: In other words .
if it is done in the way you have sug-
gested there would be no necessity -
for it, because all people wll be em-
ployed and nobody will have to be-

discharged from his present employ-
ment.

SHRI M. C. BHANDARI: No, Sir -
in what we have suggested, the over-
all employment situation would
improve and not worsen, because if.’
the work of audit firm A is given to -
audit firm B, the employees may go -
over to that firm. But if rotation :
is there, there is no certainty.

SHRI H. M. PATEL: It it is done
the way you have suggested, then .
that wculd ensure that nobody is.
displaced.

SHRI M. C. BHANDARI: That is-
right.. Ultimate result will be that.
there will be more employment.

SHRI P. R. SHENOY: Do you not’
think that putting a ceiling on the:
number of firms which a firm can
audit will actually encourage closez
association amounting to a sort of-
collusion between the managements.
and the auditors, especially in the case
of big managements and small audi-
tors?

SHRI M. C. BHANDARI: I could’
not follow your question how a ceil-
ing of 10 would lead to closer as-
sociation. In fact, it would be lesser-
association because most of the com-
panies would go over to some other-
audit firms.

SHRI P. R. SHENOY: The associa~
tion that exists between the manage-
ment and the auditors will continue-
because there will not be any rota-:
tion. You are not for rotation?

SHRI M. C. BHANDARI: But I am.
also giving an alternative suggestion.
for breaking the concentration,



SHRI P. R, SHENOY: Your sug-
gestion is to break concentration, not
for breaking the closer association.

SHRI M. C. BHANDARI: It will
‘break closer association also. We
say that there should be not more
than three audits under the same
management. The other suggestion is
propriety audit, namely to check the
propriety of the transactions entered
by the management. We also say
‘that he should not be a management
<onsultant if he is the auditor,

SHRI P. R. SHENOY: The
.auditor would be continued
year. But your suggestion would not
result in breaking the close associa-
tion that exists.

same

SHRI M. C. BHANDARI: Under the
present law, we are not requ.red to
report on all matters from th. pro-
priety angle etc. But if we zr2 re-
.quired to report on propriety of :rans-
actions, for example, if a ccmpany
had provided an air-conditioner in a
.director’s bungalow, if we are asked
to report on it, then we may say that
it is an improper transaction, and then
our indepenence would be protected
by law.

SHRI P. R, SHENOY: If you cannot
:audit more than ten companies, you
would not like to lose the right of
audit of these ten firms. If you lese
one, it may be difficult for you to find
another one,

SHRI M., C. BHANDARI: That is
.also the case today. But we would be
bound to look intp these matters as
required under law. Now, we are
‘breaking no law, because the law does
not require us to look from these
angles; it only requires us to certify
that it is true and fair according to
-schedule VI.

MR. CHAIRMAN: His point is that
if a ceiling of 10 is imposed, you
would not like to use any of the ten,
lest your company may have only
mine and have reduced income. In
axder to retain intact those ten com-

every
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panies, would it not increase the close
association that exists?

SHRI M. C. BHANDARI: How
would it increase close association?
The number of audi{ with average
auditor is not large now, deconcentra-
tion of work will enable them to have
more.

MR. CHAIRMAN: So, you do not
agree with it?

SHRI M. C. BHANDARI: No, Sir.

SHRI P. R. SHENOY: Let us say
that a person cannot be a director of
more than 20 companies. Similarly,
we can put a restriction that an audi-
tor should not be allowed to audit
more than ten companieg. In the case
of directors, they can work in other
fields; the restriction is only on direc-
torship of companies, but there is no
restriction on their following other
professions.

But in the case of auditors, they
have to carry on only one profession
and they cannot follow any other pro-
fession. Do you not think that put-
ting a restriction of 10 in such cases
is unreasonable?

SHRI M. C. BHANDARI: Similarly,
for a chartered accountant, audit is
not the only work. In fact, audit
work is only a small fraction of his
total work. If you calculate the total
work that a chartered accountant does,
he does work in regard to taxation,
sales tax accounting, costing and so
on, the audit work will appear to be
very small.

SHRI P. R. SHENOY: They are all
incidental. Can an auditor be a busi-
nessman? Can he be a contractor?

SHRI M. C. BHANDARI: The char-
tered accountant under the Chartered
Accountants Act is “aci~~''y a prac-
tising accountant. He renders ace
counting service, consultancy service,
costing, taxation and management ad-
vice, company law services under the
Companies Act, 1956 and soon the

)



Parliament has given him also the
power that he is also qualified to audit
accounts because he as an expert in
accounts. But auditing is a fraction of
his total accounting practice. There-
fore, if under law you are creating
an institution of audit, you can also
under law prescribe the conditions un-
der which that institution would fun-
ction, If it had been that there had
been no compulsion for company
managements to get their accounts
audited, I would have said that there
should be no restriction, But that is
not so. Therefore, it can also pro-
vide, safeguards that the audit would
be done justifiably.

SHRI H. K, L. BHAGAT: You natu-
rally want to reduce the concentra-
tion of work in big firms for better
utilisation of talent etc. Would you
include in this a further purpose, a
ceiling on income? Does your Forum
believe that there should be a maxi-
mum and minimum income? If so,
under present economic conditions,
what is the minimum and maximum
which you would suggest for a chart-
ered accountant?

SHRI M. C, BHANDARI: No, we do
not believe in a ceiling for chartered
sonal opinion?

SHRI H. K. L. BHAGAT: Does your
Forum believe in the principle of a
ceiling on incomes in general?

SHRI M. C. BHANDARI: That does
not come within our objectives.

MR, CHAIRMAN: What is your per-
sonal opinion?

SHRI M. C. BHANDARI: My per-
sonal view is that there should be
some ceiling for all individuals and
there should be a relation between
the lowest income and the highest in-
come of a citizen.

SHRI H. K. L. BHAGAT: Under
present economic conditions, what
should be the maximum and mini-
mum?

«
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SHRI M, C. BHANDARI: My per-
sonal view is that one should not be
allowed to have an income of more
than 15 times the per capita income.

SHRI H. K. L. BHAGAT: What
should be the maximum and mini-
mum?

SHRI M. C. BHANDARI: It has to
be linked relatively. With a per capita
income of 400, it would be Rs. 6,000.

SHRI H, K. L. BHAGAT: What
should be the minimum in your opi-
nion that should be given to a char-
tered accountant?

SHRI M. C. BHANDARI: I have not
given full thought to it.

SHRI H. K. L, BHAGAT: I very
much like one or two aspects of your
memorandum where you say that
audit should have some kind of na-
tional and social purpose. Most of
the companies you audit are engaged
in activities of vital interest to the
economic and social development of
the country. You suggest enlarge-
ment of the scope of audit to see if
there is wasteful expenditure, evasion
of tax ete. All very good. In view
of the importance of your prefession,
would you also agree that this profes-
sion should have some stricter control
over the practices of companies in re-
gard to accounts. Suppose there is
negligence or collusion. Some people
are chosen for convenience. Would
you agree that there must be stricter
provisions for control and punish-
ment?

SHRI M. C. BHANDARI: That may
be necessary.

SHRI H. K. L, BHAGAT: You have
said that companies having a share
capital of Rs. 50 lakhs should have
an internal auditor appoint. In view
of the importance of the work of the
company and the irregularitieg com-
mitted in some cases, should the in-
ternal auditor be appointed by the
C. & A.G. functioning under his cone
trol?



SHRI M, C. BHANDARI: No, then
the purpose of internal audit would
be defeated.

SHRI H. K. L. BHAGAT: How?

SHRI M. C. BHANDARI: Because
for that, the C.& A.G. or Government
depend on the statutory auditor,

SHRI H. X. L. BHAGAT: Leave
aside the statutory auditor. Suppose
the internal auditor is appointed by
Government or the C. & A.G. for the
bigger companies with g share capital
of Rs. 50 lakhg or even a crore of
rupees, how would it defeat the pur-
pose of internal gudit?

SHRI M. C. BHANDARI; If an in-
‘termal auditor having prescribed qua-
lifications and liable to professional
discipline is appointed by C. & A.G. or
Government, to such a person we
have no objection, but if anybody else
is appointed, the purpose may not be
served,

SHRI H. K. L. BHAGAT: Not any-
body, only a man with the prescribed
qualifications. He is under the con-
trol of the Auditor General, directly
answerable to him, appointed by him.
You agree?

SHRI M. C. BHANDARI: No, not -

that type of blanket power, because
that would be interference in the
company’s management,

SHRI H. K. L. BHAGAT: Some
employees of bigger companies ap-
pearing before us have represented
that if the present provisions in the
Act are implemented, it will cause a
good dea] of unemployment in the
profession. Do you agree?

SHRI M. C. BHANDARI: Yes, that
is why we have suggested some chan-
ges.

SHRI H. K. L. BHAGAT: You also
feel that this would cause unemploy-
ment?

SHRI K. M. AZAD: It will not, it
will create slight dislocation for the
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time being. The accounts will be
audited by the chartered accountants-
only eo that the flow of work will be
among the chartered accountants
Those employees can be ghifted to
other chartered accountants.

SHRI H. K. L, BHAGAT: You have
said that some bigger companies find.
some big auditors as convenient. Why
are they more convenient than small
audit firms?

SHRI M. C. BHANDARI: We have
not made that comparison.

SHRI H. K. L. BHAGAT: Certairr
firms find it convenient to gppoint cer-
tain firms ag their auditors. Why?

SHRI M. C. BHANDARI: Conve-
nient from many angles.

SHRI H. K. L, BHAGAT: What are
those angles? Kindly specify at least
some,

SHRI M. C. BHANDARI: If for ins-
tance they have to deal with only one
audit firm, they could suggest how to
make the accounts, how to regularise
things. It is convenient to deal with
such confidence with a limited number
of persoms.

SHRI H, K. L. BHAGAT: In the
light of your knowledge could you
tell us whether the dominent inten-
tion of the management in appointing
auditors is to cover up deficiencies and
irregularities and to provide them
points for defence? Or is the domi-
nant intention to do everything ac-
cording to the company law and com-
ply with the provisions straighf? You
have yourself said that it must gerve
a national purpose.

SHRI M. C. BHANDARI: It is an
admitted fact that managements in
India are not ideal managements.

MR. CHAIRMAN: So, you can in-
fer from that further.

DR. M. R. VYAS: According to re-
presentations already made, a lot of



employees fear about their job safety
and this includeg some chartered ac-
countants employed by big firms. In
your analysis you say that the propo-
sals contained@ in the Bill would not
break concentration while the propo-
sals put forward by you will break
concentration. You also say, the pro-
visions of the Bill will cause un-
employment and your proposals will
not do so. Is this a genuine fear or is
it inspired by the firms who are going
10 be affectéd?

SHRI M. C. BHANDARI: Our pro-
position would mean transferring the
employment of the very same persons
to other firms. But if rotation is

introduced, certainly employment
would not be certain. Because the
work which had been transferred

would again be transferred after three
years. Therefore the position of em-
ployees under the system of rotation
would be precarious.

DR. M. R. VYAS: It does not break
concentration then.

SHRI M. C. BHANDARI: Qualifted
chartered accountants are joining these
tig firms or industry; if work is taken
away from these firms, they would
leave service and start their own prac-
tice. In the case of lower category of
employees, they could not do that.

DR. M. R. VYAS: You suggested
nationalisation might have to be done.
What part of it has to be nationalised?

\

SHRI M, C. BHANDARI: Our idea
is that if rotation is there, the emplo-
vees of big audit firmg would be dis-
located. So, their services should be

rationalised. Government may form -

@ national audit bureau consisting of
employees of those firms and utilise
their experience for doing inspection,
audit, investigation, etc.
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DR. M, R. VYAS: Do you suggest
that there should be a provision that
of the employees in big audit firms so
many ghould be chartered accountants,
they should be in certain proportion?

SHRI M. C. BHANDARI: That pre-
cisely the outcome of gur suggestion.
One partner will emerge for every 10
audits.

DR. M. R, VYAS: The expertise re-
quired in the big firms has been
referred to. Does the chartered acco-
untant require any other expertise for
hig normal work other than his own
knowledge?

SHRI M. C. BHANDARI:. Every
chartered accountant doeg possess the
qualifications for doing audit work.

DR. M. R. VYAS: Do you agree that
the so-called expertise being required
is for purposes gther than auditing the
firms, for the purpose of helping out
the company?

SHRI M. C. BHANDARI: Actually
expertise and training is given only
for audit purposes. Their audit ex-
pertise jg remaining jdle and hence
our suggestion for deconcentration.
In other spheres you do not require
much staff or training. A lawyer has
to appear before an income-tax officer
or a doctor has to give consultation.
They require very small gtaff. Only
in the case of audil we require audit
clerks, staff etc.

DR. M, R. VYAS: A suggestion has
been made that the bigger firms sup-
plied expertise on company law,
labour law, etc. Is this expertise help-
ing the auditor helping the auditor in
work other than audit?

SHRI M. C. BHANDARI: Other
than audit. They charge for each and
every service.

DR. M. R. VYAS: Probably to help
them out of certain difficulties.

MR. CHAIRMAN: That is the inter-
ference.



SHRI SYED AHMED AGA: I pre-
sume you have very intimate know-
ledge of company affairs. ] shall ask
a few general questions. Do you con-
firm that there is need to safeguard the
interests of the non-controlling share-
holders and for preventing managing
agents entering through the back door
by accepting jobs? Do you confirm
that there is need to prevent utilisa-
tion of resources for purposes Wwhich
are not proper. Do you confirm that
it is @ questionable act to have sole
selling agencies for doing propaganda
which is not really needed; Do you also
confirm that it is questionable to have
appointments of relatives without a
resolution of the shareholders? Do
you confirm that there is need for
effective control of the foreign
companies?

SHRI M. C. BHANDARI: The things
which the hon, Member has pointed
out do exist but we cannot say gene-
rally. Therefore we have said that
proprietary audit should be introduced.
At the moment if there is a sole sell-
ing agent evel. though his services are
not required we cannot object because
they have complied with all the provi-
sions of the law.

MR. CHAIRMAN: He means whe-
ther you agree that these malpractices
exist?

SHRI M. C. BHANDARI: They do
exist, :

SHRI SYED AHMED: AGA: Since
you suggest proprietory audit, does it
mean that the audits that are being
conducted at the moment are not so
effective that there is real need for
proprietory audit and this need has not
been met so far?

SHRI M. C. BHANDARI: Today we
are not going into the other question—
the propriety of the transactions.

SHR1 SYED AHMED AGA: That
means the interest of the shareholders
is not really safe?
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MR. CHAIRMAN: That is what we
have to infer.

SHRI D. K. PANDA: Most of the
suggestions you have made are wel~
come and you have 'made valuable con
tribution to our discussions. You
have enumerated certain things in
page 3 of your memorandum, in para
4. You have also suggested certain
amendments to enlarge the functioning
of the auditors. You want certain
things to be incorporated and gecond-
ly you want the auditor should merely
report on some matters. The existing
lacunae in the company law are taken
advantage of by monopoly houses. The
big business in some cases diversify
their activities and have new units.
They get large amounts from the gov-
ernment financial institutions. We find
inter-company financing and inter-
company trading. Auditors have a
role to plays in the progress of society.
Could you suggest any further
methods to overcome those difficulties
and how to detect those things? There
is violation of company law. For ins-
tance in Kanpur some textile business
people have taken enormous funds
from the government institutions and
they started new units though they
took money in the name of modernis-
ing old plants. Thereby they get some
development rebate and evade tax
also. No labour law is applicable to
new units. These malpractices help
in the growth of monopoly houses.
With your rich experience, could you
suggest any measures?

SHRI M. C. BHANDARI: Thank you
very much for the appreciation. We
were concerned only with audit provi-
sions and so we suggested these things.
I am the President of the National
Forum of shareholders and had sub-
mitted another memorandum to your
committee where we have suggested
many such ‘measures which would take
into account such malpractices such as
inter-corporate investments diversifi-
cation and so on. I think your Com-
mittee will give the National Forum



of Share-holders an opportunity for
tendering oral evidence when you
come to Calcutta and we shall explain
the matter further.

SHRI D. K. PANDA: You have
worded the memorandum properly by
saying ‘minimisation of manipulations
and ‘'malpractices’. What type of sta-
tutory provison should be there for
enlarging the functioning of auditors
to detect malpractices by big busi-
ness?

SHR] M. C. BHANDARI: We have
given our suggestion about proprie-
tory audit.

MR, CHAIRMAN: It will be covered
by his suggestion.

SHRI D. K. PANDA: You do not
want that they should be categorised?

SHRI M. C. BHANDARI: It is for
our profesison to make detailed stu-
dies how it could be detected. Qualified
people would be there who would be
by their tools and implements able to
detect these things; it is for the pro-
fessional body to do justice to this new
responsibility.

SHRI BEDABRATA BARUA: If a
big firm is to be audited properly,
there is need for experts. Do you
think your accountancy training en-
ables the auditor to have enough appa-
ratus for auditing big firms?

SHRI M. C. BHANDARI: It does, as
far as audit is concerned. In case of
big audit, there is only the question
of organisation and not of talent and
is big organisation available only with
the big audit firms,

SHRI BEDABRATA BARUA: It
does not involve any other expertise?

SHRI M. C. BHANDARIT Not very
much so far as statutory audit is con-
cerned because it is not proprietory
audit. After all 99 per cent of the
audit work is done by the boys at
present.

SHRI BEDABRATA BARUA: You
have said that one who does statutory
audit should not be doing the other
service in the interest of independence
of the auditor pimself in the same
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company. One argument has been:
that the auditor who is actually in
that company, who is auditing that
company has got inside knowledge
about the company. I am not in
entire agreement with that, But hav-
ing that knowledge he is the fttest
person to advise on guch other matters
so far as that company is concerned.
Have you got anything to say about
that point?

SHRI M. C. BHANDARI: So far
as the companies are concerned, he-
is the fittest person to do it. But
certainly he is not the fittest person:
a3 far as society or community' or
share-holders are concerned. Just
like a judge, an auditor should deals
with the case, He should not be:
interested in any matter of the
companies of he is the auditor. Our
objection is only about management
consultancy.

SHRI BEDABRATA BARUA: About:
foreign collaboration, do you suggest
that they should require our approval
even when there is no public interest
involved?

SHRI M. C. BHANDARI: We are-
supporting the Bijll of Mr. Sharma.

SHRI BEDABRATA BARUA: About
the other question, you may not feel
inclined to answer it, that is, about
the question of disciplinary action
jurisdiction of Chartered Accountants.

SHRI M. C. BHANDARI: At the
moment, I would say, it requires a
review for stricter control is we are
to discharge our responsibilities,

MR. CHAIRMAN: Mr. Bhandari
and other friends, we are thankful %o-
you for a free and frank discussion
that we have had. That will help the:
Committee. Your views are going
to influence the deliberations of the
Committee. You have been quite
frank in your views. Thank you very
much for the trouble you have taken
to appear before the Committee and
to give your evidence, .

SHRI M., C. BHANDARI: Thank
you, Sir,

[The Committee then adjourned]
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(The witnesses were called in and
they took their seats).

MR. CHAIRMAN: The witnesses
may kindly note that the evidence
they give would be treated as public
and is liable to be published, unless
they specifically desire that all or any
part of the evidénce tendered by them
is to be treated as confidential. Even
though they might desire their
evidence to be treated as confidential,
such evidence is liable to be made
available to the Members of Parlia-
ment.

I might now request you to comment
briefly on the papers and then the
Members of Parliament may like to
put some questions.

SHRI G, P. KAPADIA: On behal?
of the Council of the Institute of
Chartered Accountants and on my
behalf, I express our grateful thanks
for the opportunity provided to us
to place our views
Representative Body of the Supreme
Parliament of the country. This has
given us an opportunity of not only
stating our views and placing them
dispassionately but also understand
the whole situation, We have given
very thouhtful congsideration to the
contents of the Bill. Sir, we have
come to the conclusion that the ob-
jectives that the Government have in
mind, may not possibly be achieved

1 Ls—11.

before this’

Shri P. Brahmayya—Past President.
. Shri V. B. Haribhakti—Past President.
Shri C. Balakrishnan—Secretary.

if the amendments'in the present form
Beécome law. At the same time, we do
realise that we have to fulfil a social
purpose. This body was created by
an Act of Parliament for which we
owe our obligation to the State and
the Legislature of the country.

To spell out something which is
rational, it should not only be in the
interest of the professién but also in
the larger interest of society and
public in general. We have spelt out
an aiternative scheme which would
have been received by this august
Committee. As I read the Statement
of objects and reasons I find that the
objective spelt is that the task is to
tackle the question of concentration
in the main part of the Statement
of Objects and reasons; there is
nothing else stated. When we come to
the statements of Objects, that is the
objective spelt out in particalar
clause; we find that concentration is
mentioned and in addition there is a
mention of the close association in
respect of a group of comipanies.
Therefore, if we read the two clauses
together, it would come to this that
two things will have to be tackled.
One is the question of concentration
and the other is the question of close
association or reldtionship that |is
developing now in so fdr as the group
companies are concerned. So far as the
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question of concentration is concerned,
Sir, the Council has given active
consideration to this matter and came
out with self-regulatory measures
which, of course were not found to
be quite adequate. The reason was
that the suggestion then was in
relation to the number of audits which
should be permitted after taking into
consideration also the number of
qualified assistants working in the firm.

Now, here, the solution is not by
linking the qualified assistants because
it is a personalised service which the
members of the profession should give
and personalised service can be given
by partners of the firm and not by
assistants. Otherwise it would come
to this that a firm having 100 or 150
assistants can do audit of 500 or 750
companies. In spelling out that on
the basis of the number of audits, we
have in mind two view points—one of
them would be that there must be a
complete distribution of the available
work between the Chartered Accoun-
tants. As such this proposition cannot
act against the ‘interests of the
profession because, the professional
services are not only personalised
service but are “intellectual service”,
so, that was the question is not one
of distribution. At the same time,
the Council is impressed with the
question of providing more avenues
to the young Chartered Accountants
‘who have come forward and with that
end in view we have tried to spell
out a scheme permitting a particular
number of audits, partner and here
we have fixed a particular number.
The important factor in this that to
enable young Chartered Accountants,
if they have to function efficiently
and fruitfully, there must be a
particular number of audits available

as a continuous flow of work, Other-"

wise if this characteristic is lacking,
the very purpose of the fulfilment of
the functions of auditors would be
defeated; unless some sort of conti-
nuous work comes in they will not be
able to do justice to this and unless
we are sure to manage this, we may
not be In a position to do justice.
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There must be at least' some minimums
number of audits to meet the demand
for a fuller distribution of the work,.
otherwise it would automatically:
result in a complete deterioration of
the quality of work because after alk
the pertons in the profession shouldi
work not only in terms of earning:
but also efficiency and fruitful service:
to the entire community,

Now, considering the schreme which;.
under the Bill, has been visualised,.
it conforms to a scheme of rotatiom.
of company audit. This scheme is our-
view may possibly throw - out of gear-
the working of companies; apart from-
that it may creaté unnecessary con-.
fusion in so far as the-audit firms are
concerned. If this sort of continuity
is not maintained and ultimatety the:
decision is to apply the system of
rotation, sir, to companies of only a
particular maghnitude, it will result:
into such a position that it will lead:
to a condition of utter confusion, it’
I do not use-the word ‘chaos’.

Sir, we Have tried to summarise all*
the arguments in our Memorandum
which will show the inherent weak-
nesses of the scheme envisaged in the:
Bill and, Sir, our appeal to this august
Committee would be that'the Govern-
ment may Kndly give a dispassionate-
consideration’ to- the formula-
enunciated in this Memorandum. I
shall, with your Kind permission, take-
certain portions of the memorandumm
and highlight them separately.

Now, the inherent difficulty which:-
we faced was as to the number of’
companies which are there- with the-
paid-up capital exceeding Rs. 25 lakhs,
In spite of our best efforts, we were-
not able to get any information from-
any source including the Department..
Then I myself made an effort to work-
out the data because I had a tabulated
data in respect of the audit of publie-
companies and concentration pre-
viously worked out by me. This was-
further procersed to find out how-
many companies are there with =
paid-up capital of Rs. 25 lakhs and!



bow many companies are there with
& paid-up capital below that amount.
Now, there are two separate sets of
statements prepared. One is the
summary in respect of distribution of
work of listed about 2242 companies
and the other is in respect of the
paid-up capital exceeding Rs. 25 lakhs,
1 have brought copies of these two
sets of statements and with your kind
permission I should like to make them
available to the Members of the Joint

Committee. With your permission,
shall 1 comment on the papers
circulated.

MR. CHAIRMAN: Yes. Please do.

SHRI G. P, KAPADIA: Taking the
first compilation regarding the
summary of statistics relating to the
audit of public companies which is a
different compilation, you will notice
that 40 firms had nearly 61 per cent
of the work. The Work Council is
accepting the proposition and there is
concentration and it is not proceeding
on the basis that there is no
concentration. This analysis was made
by me from the listed companies only
because it was difficult to get any
further information in this respect.
Then after having worked out the
average of these companies, at page 4,
1 have given a final analysis showing
average per partner at present
obtaining in respect of particular
firms also. It means minimum and
maximum in respect of that average
which will show at a glance the
present position. On the basis of the
proposals made, a number of firms
will have to shed off work to
regularise matters in the manner in
which we have visualised. Then the
second statement gives us particulars.
I could not jump to come to a
conclusion about the present position,
because it would be a task of analyses
involving two to three months. I had
the basic data of 1971-72 with me. I
have worked out the position so far
as the data of capital is concerned
T!}is makes a revealing analysis. In
this respect, I have made analyses
both in respect of paid-up capital
basis and total capital basiz. The
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analysis shows 50 per cent is the
percentage. Therefore, the number of
companies which are not listed need
not necessarily contain very high
percentage of companies with a paid-
up capital which could exczed 25 lakhs.
Having made this comment, 1 should
like to make a mention of the previous
background of Company Legislation.
A time was when the authority and
the legislators of the country thought
about making a vital qualification
against the wrongful removal of an
auditor, A peculiar position arose
when an auditor of a company was
removed by holding an extraordimary
general meeting and with the majority
control which the Directors had, they
achieved this objectve. Then a vital
matter was considered by the
Company Law Committee of 1850
which is popularly known as the
Bhabha Committee of which Com-
mittee I had the privilege of being a
member. At that time, the thinking
was to provide more protection to the
auditor against a wrongful removal
for making a qualification in the Audit
Report. With your permission, I
propose to make some vital observa-
tions in respect of qualification made
in Auditor’s Report. The law provides
that the auditor of 'a company cannot
be easily removed and if the removal
is effected, then the auditor of the
company has a right of sending his
representation to the share-holders of
the company at the expense of the
company, He is also gven a right to
attend not only the general meeting
but any meeting where matter re: his
removal as an auditor iz to be taken
up. Now, this is the background in
which the whole concept was made
and even today cases may not be
wanting where under the guise of
taking a decision, some resolution may
be proposed stating that a particular
firm be appointed and the majority
share-holders may deliberately refrain
from voting so that auditor is out of
fleld. If at all, the provision should
try to seek further and more protection
against a wrongful removal. That is
what we were aiming at. I would like
to quote from the Company Law
Committee’s Raport over the vital



issues which have some bearing on
the legislation, which is now being
contemplated. I am reading paragraph
176 of the Report on that Committee.

Position of Auditors vis-a-vis the

Management and shareholders

“As we have already stated,
a retiring auditor whom it is
proposed to remove must duly
receive a copy of the special notice
of the appropriate resolution to be
moved at the next Annual General
Meeting of the Company. He will
then have the right to make a
representation in writing to the
Company and to call upon it to
circulate this representation to the
shareholders of the Company. If
for any reason, this representation
cannot be so circulated, the Auditor
shall have the right to require that
it should be read at the General
Meeting. This right which we
propose to confer on the Board will
be, of course, without prejudice to
his right to be heard orally at the
Annual General Meeting of the
Company. These provisions will, we

trust, go far to secure the
independence of auditors. It was
represented to us that these

provisions may not always prove to
be adequate in this country, and
that is, as the Millin Commission
in South Africa suggested, the
Central authority should have the
right to intervene when it was
suggested that an auditor had been
unjustly remove from his office.
The Millin Commission, recom-
mended that in these circumstances,
the Minister in-charge should have
the right to appoint a co-auditor.
We appreciate the project under-
lying this recommendation, but
consider that, in practice it will be
extremely difficult to work this
arrangement, But to audit a
Company’s accounts by two Auditors
—one appointed by the Company
and the other by the Government,
is likely to engender friction and
mis-understanding and thereby to
affect the smooth working of the
Company. The truth is that there
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is objection, in principle, to any
proposal which directly or indirectly
undermines the fundamental position
of the Auditors as agents of the
Company, This does not mean that
an Anditor must be subservient to
the Company—much less to its
management. It only means that an
Auditor’'s duty is first and last to
the Company he serves. After he
has submitted his report to the
sharehoders, his duty stands per-
formed. The safeguards that we
have now suggested should make
the removal of independent and con-
scientious auditors difficult. For, any
attempt by unscrupulous manage-
ments to secure their improper re-
moval is bound to give rise to oral
and written representations, which
in turn will justify a detailed inves-
tigation into the affairs of the Com-
pany concerned (Vide proposed
Section 145 in Item 23 of the Adden-
dum to the Annexure of our re-
port)”.

This rally forms the genesis of the
present Company Law legislation, as
incorporated in the Companies Act
1956 which is the basic Act. ot
course, the Act has been amended a
number of times.

Coming to the vital question of the
performance of the duties of Audi-
tors. the question arises whether the
matter of close association should be
viewed from a particular angle, In
the opinion of the Council, we see
nothing wrong in close association
developing because, after all in any
working, whether it is Government
or administration of a local body or
any profession, unless there is mutal
faith between the persons working,
you cannot achieve results. What
are reprehensible are collusion and
malpractice. If there is collugion and
malpractice, the Council is one with
the authorities to ruthlessly put it
down. We should have nothing to do
with it. In fact, Sir, the record of the
disciplinary jurisdiction of the Coun-
cil has been crystal clear. That is



what I can say with humility. From
the very inception of the Council, the
Council has been very vigilant in the
exercise of the disciplinary jurisdic-
tion and I will give you only some
statistics to show that practically in
all cases, the findings of the Discip-
linarv Committee of the Council have
been invariably accepted by each and
every High Court in the country and
the Supreme Court. I can highlight
two particular types of instances ip
regard to this matter. The Council
has not hesitated to take disciplinary
action against one of its own office-
bearers, the Vice-President of the Ins-
titute, and for which the Council
merited a word of praise from the
then Finance Minister Shri C. D.
Deshmukh. In another case, which
was a case of considerable interest to
all concerned, one chartered accoun-
tant submitted some sort of a report
to the Income Tax authorities and his
defence was that I do not owe any
responsibility to the Department for
that report because I submitted that
report to my client and not to the
Department. The Council, after giv-
ing a very careful consideration to
the issues, came to the conclusion, and
1 would respectfully submit that it
was a right conclusion, that a char-
tered accountant in such cases has a
two-fold function. One is that when
he acts as a financial expert where
he studies something and gives a
report. The other is where he acts
as an advocate arguing his client’s
case. But when he is chosen to act
as a filnancial expert and has given a
report to any authority, his repre-
sentation is likely to be relied upon
and therefore, whether he has gub-
mitted the report to the Income Tax
authorities or to hig cliant or to any
body, he must be bound by that. The
Council came to the conclusion that
having given that report—whether the
Department relies on the report or
not and in ninety nine cases, the
Department does not rely on the re-
ports—he is definitely responsible and
he must owe the responsibility and
the Council accepted the recommen-
dation of the Disciplinary Commit-
tee to say that he should be found

<
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guily. Crucially enough, he was
acquitted by the High Court and
there was no appeal by the Govern-
ment to the Supreme Court of India.
This is the background. I am trying
to put the bona fides of the Council.
We have been ruthless against any
mis-deed by the persons concerned.

Now, in this connection, Sir, with
your permission, I should like to
circulate a booklet which ig titled
“Qualifications in Auditors’ Reports”.
This booklet contains only a few of
the qualifications that the Auditor?
have made. It we have to put all
the qualifications, the gize of the
book would be 4 times., This booklet.
covers only audit reports of 2,000
companies and nearly 25 per cent.
have qualifications and a mere peru-
sal of this should convince the hon.
Members of this House to the effect
that the Auditors have never failed
in their duty in making these qualifi-
cations. I am at the moment only
too aware of the position that there
may be some technical lapses, some
sort of lapses made, which we could
not consider meriting a qualification
or meriting disciplinary  action.
Some years back, if I remember
right, it was in 1966, when the Secre-
tary to the Board and Deputy Secre-
tary to the Department, as a Member
of the Council, of the Institute, rais-
ed certain issues that there were
lapses on the part of chartered acco-
untants in respect of particular mat-
ters. An analysis has been made and
I have got a summary made which,
with your permission, Mr. Chairman,
I would like this to be circulated to
the Hon. Members. Now, the number
of items is not a formidable one. 67
cases have been mentioned by the
Department as lapses on the part of
the chartered accountants. I take it
for granted that the information
which was given in 1966, would natu-
rally cover the period from which the
profession attained autonomy, that is,
1940. In a period of 17 years, as
many as 67 items were there, The
average would be something about 3
or 4. Even if we take this as 4,
taking the number of members at



10,000, if 4 lapses per year were to be
tound, I think this would not mean
anything formidable. They are not
lapses of a character which would
entail disciplinary action, because out
of the 67 cases, 13 cases relate to the
payment of remuneration to the
Managing Directors far in excess of
the maximum statutory limits and
in respect of provisions entitling 11
per cent remuneration. There are
other minor lapses, in particular sec-
tions, of a technical character. Now
it is a fact that in respect of qualifica-
tions, it is my information and know-
ledge, no action appears to have been
taken by the authorities. This fact
may be checked up. I am open to
correction. Because in a number of
cases the method adopted by the
directors of the company is to produce
a counsel's opinion, What matters is
the opionion of the auditor. If the
auditor is wrong the department must
tell the auditor that he should behave.
If, on the other hand, the qualifica-
tion made by the auditor is justified,
he should be encouraged. Now, Sir,
having said that I would come to the
vital question that under the Charte-
red Accountants Act there is a posi-
tive provision to the effect that if there
was a complaint filed by or on behalf
of the Government the Council of
the Institute had no option but to
refer to the Disciplinary Committee.
If it was a Government complaint it
was a must for the Council to go into
the matter. In respect of cases of
misdemeanour by the members of the
profession and these could be brought
to the notice of the Council, why is it
that a complaint of a formal nature
was not filed. The Council could
have have compelled to go into those
questions, and therefore, this ecriti-
cism cannot survive. Now coming
back to the close relationship, as I
commented, what is reprehensible is
that some sort of malpractice in close
relationship should not be there. I do
appreciate the fact that some special
consideration is to be given. Now for
the group companies, what the defi-

nition should be, is a matter for the
House to decide. The Council has
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restricted its attention only to matters
affecting the profession and let the
other issues be discussed by commerc®
and industry and by the other interests
concerned and by the corporate serc-
tor. Having touched these issues,
with your permission I shall now
make an effort to go through some of
the important statements placed in
the memorandum and highlight some
of the points.

MR. CHAIRMAN: May I bring to
your attention that the members
would like to ask questions and far
that they may be given some time to
go through your statement and seek
clarification.

SHRI G. P. KAPADIA: I am
entirely in your hands.
SHRI TRIDIB CHAUDHURI;

I would suggest the Institute is a gta-
tutory body and so the most repre-
sentative institution. So, I think they
should be given the opportunity to
make their views heard by the Com-
mittee in full, If necessary we may
request the Committee for question-
ing and clarification to come on some
other occasion because we are not
going on deliberation at this session.
So I would request you to consider
whether Mr. Kapadia and the Insti-
tute must be given as much time as
they would require.

MR. CHAIRMAN: I have already
said but I do not understand how
they will be questioned. That is not
possible,

SHRI H. K, L. BHAGAT: If they
do not mind, they may again come.
Or we should sit late and finish it
today.

MR. CHAIRMAN: We can sit half
an hour late.

SHRI G. P. KAPADIA. I am en-
tirely in your hands. The Council hag
all along been saying that it owes
a duty to the society and the State and
that it must cooperate. At the game
time, being the autonomous body
created by an act of Parliament, it



should have the opportunity of plac-
ing its views before this representa-
4jve body of the Supreme Parliament.

MR, CHAIRMAN: Now continue

-your speech.

SHRI G. P, KAPADIA: On page 1
.we have highlighted the question of
-objectives and have quoted from the
Statement of Objects and Reasons
“Constinuation of the same auditors
for a company for an indefinite
period has given the rise of complaint

of monopoly of audit work.” This is
what emanates from the general
statement of objects and  reasons.

“Then we have analysed the position.
$o far as the question of the report
of the committee is concerned, at
page 3, para 3 we have made all the
‘facts clear that it would have been
:much better if Council of the Ingtitute
were consulted before the amend-
ments came. We do realise that no
Government can afford to reveal the
contents of the legislation which it is
intending to introduce but perhaps at
the same time it would have been
appreciated if there had been a detai-
led examination and prior discussion
‘to a regulation in respect of the ap-
pointment of auditors. I believe,
‘Sir, that if the authorities had shared
the thoughts with the Council of
the Institute, the Council could cer-
‘tainly have made an effort to straigh-
ten out things. Now, Sir, because the
‘Bill having been referred to the
‘Select Committee and the authorities
having considered the matter the
-Joint Committee will certainly bestow
‘all attention and we have the unique
‘opportunity of placing our views for
<due consideration and we believe that
every aspect of the matter ag has
been commented upon will be thoro-
ughly examined. We have referred to
the disciplinary  jurisdiction and
othgr matters anH about the contri-
:)uttlon of the Members of the Insti-
ute.

I may also make a mention of the
f'act that whatever may be the tran-
jfutional ‘difficulties or problems aris-
‘ing, the -authorities and the legisla-

ey
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ture have to an extent reposed confl-
dence in the members of the Insti-
tute. This is proved by the fact that
a number of members of the insti-
tute have had the unique privilege
of being members of Government
committees and commissions, and the
latest example is that the wanchoo
Committee consisting of five members
included two charterer .accountants.
This is the recognition bestowed upon
the members of the institute and that
recognition would not have been
bestowed if the members of the pro-
fession had not acquitted themselves
quite well.

In para 5, we have made a mention
about the real objective of Govern-
ment, and with your kind permission,

I would like to read it out. It is as
follows:;

“The Council is gratified. to

observe that the Statement of

Objects and Reasons for clause 20
does not make a generalisation nf
an all-out character but refers only
to a tendency to create close associa-
tion between the auditors and a
group of companies which close
association would flow from con-

centration. The Council is pleased
to observe that the Government
appear to be satisfied that while

the allegations which have heen
made about collusion and malprac-
tices are not based on facts, Gov-
ernment have thought it appropri-
ate to bring in legislation with a
view to dealing with the question
of concentration and the conse-
quential close association developing
between the auditors and a group
of companies. The reference to
group of companies leads the
Council to believe that Govern-
ment are satisfied that the question
of close association cannot arise
where a company does not belong
to a group.”.

I would request the Committee to
bestow  considerable thought and
attention on this aspect.

Then, we have discussed the para-
mount question of the independence

-



and integrity of the auditors, and in
this connection, I have given certain
papers and figures which may kindly
be taken into consideration and exa-
mined on merit.

Another aspect highlighted under
para 9 is that by statute it is provid-
ed that further information may be
disclosed and auditors have been
given the power as well as responsi-
bility in this behalf. It such powers
and responsibilities of an extra
character are to be bestowed upon
the profession, the profession would
still be able to discharge its duties,
in fact, not only discharge its duties
but would be able to acquit itself
much more admirably. With your
permission, I may be allowed to touch
an additional issue here.

The Council also thinks in terms
of bestowing its attention on the
question of propriety audit. By
introducing the propriety audit con-
cept, not only the managements will
have to behave in a much better
manner, but the performance of the
audits and the information available
will be of a much better and a
superior character. In principle,
while this ig acceptable, any scheme
relating to propriety audit can only
be spelt out by the Council of the
Institute, and the Council would seek
the permission of the authoritieg to
evolve such a scheme and place it
for due consideration by the authori-
ties. If such a scheme is ultimately
spelt out, it must simultaneously
provide for rights to be given to the
chartered accountants to question the
management, so that the performance
of audits relating to propriety audit
can be made in an adequate manner.
The way in which it should be done
and the method and the manner in
which the scheme should be evolved
are matters of high intricacy and
technical planning, and for that pur-
pose, this Committee should have the
assurance of the Council of the Ins-
titute that it will bestow the best of
its attention and consideration on the
issue and it will have a proper exami-

158

nation of it. That is what 1 have to
state regarding the performance of
the auditers.

A general observation regarding.
the number and the difficulties jnvol-
ved is highlighted in para 10 at page:
7 of the memorandum. which reads
thus:

“The Bill seeks to embrace all
companies including private and.
smaller public companies. Obvi-

ously, therefore, the process of ap-
proval will arise in the cases of all
the 30,000 and odd companies and
this process itself would prove to
be a time-consuming process even
if some guidelines are laid down.
in this respect. The scheme which
entails an approval would auto-
matically put extraordinary powers:
in the hands of Government offici-
als. The result may be an exten-
sion of patronage and the natural
consequences may bz to bring into
existance undesirable practices.

This is an aspect which the council
would like to stress to an extent and
would request the Committee to
examine in depth.

So far as the question of rotation of
audit andits inherent drawback are
concerned, we have listed various
items, and according to us, it-is neces-
sary to read this paragraph and make
a short comment in respect of parti-
cular items where the need for such
comment arises. We have stated:

(a) It will undermine the inde-
pendence of the members of the
profession and alsp affect adversely
the quality of service of a sustained
and continued nature being provid-
ed to the corporate sector. The:
system of rotation of auditors has
been attempted in respect of public
sector undertakings and bodies cor-
porate brought into existence by
Acts of Parliament and such a sys-
tem, in the opinion of the Counci),
has not at all proved to be success-



L he
tul. This will be borne out by t e
experience of these undertakings.

(b) The system of rotation would
pe undesirable for the reason that
mn practically all industrial ~ and
pusiness undertakings there is 80
much to learn about the past his-
tory of the company and its opera-
tion that when a job is undertaken
for the first time, considerable
work would be required to be put
in for understanding the same, so
that the conduct of the audit ’be-
comes more effective and meaning-
fu!. However, this does not have
to be repeated in the following
years, if the same auditor were to
continue.

I can give you a concrete example
in respect of the banks which pad
been nationalised, where this principle
of rotation does obtain now. We h?ve
ourselves experienced practical diffi-
culties. In respect of the banks, the
previous auditors were allowed to
continue for one year; then, there
was a wholesale transfer by the banks,
and then without waiting for three
or five years, there was a sudden
change made within one year. This
increased the costs of working, and
these matters have had to be discus-
sed. We have a standing advisory
committee for banks for the purpose,
and we are bestowing our attention
on this. Even there, with whatever
experience we have, we feel that the
system of rotation has created inhe-
rent drawbacks, and it has not given
fruitfull results. As regards the ex-
perience of the authorities, it is for
them to say what it is.

SHRI B. T. KULKARANI: Were
the difficulties felt by the auditors or
by the banks also?

SHRI G. P, KAPADIA: By the
auditors definitely. I cannot judge
what the authorities have felt about
it.  But my impression is that they
have also found it difficult, but I can-

not speak on behalli ©f the bank esu-
thorities or custodians.

Then, we have saa:

“(c) The argument in favour ot
rotation based on the possibility or
collugsion between representatives
of the practitioner ang company
employees, if there is continuity,
has practically no validity.”.

Here, some arguments have been
made in a stray manner that this
may happen. But how can such a-
thing happen? 1f you are doubting
the bona fides of the practitioner as:
a chartered accountant that he will
act in clique with ap employee of the
company and commit fraud, that js a
very reprehensible thing for which he
can be dealt with under common law,

It may even be under a criminal.
law.

(d) The policy of periodica]l re-
Placement or change of auditorg would
certainly result in increased auditing
costs. On account of the fact that
initially it takes the new auditor twc
or three years to acquire close fami
liarity with all the accounting phasea
of the client, fees, in the first instance
have necessarily to be ‘higher than i
the subsequent years It would, there-
fore, be not in the public interest or
of the profession to rotate the auditors
as a matter of routine.

Again take the example of- banks.
The performance of banks entails &
huge consideration in respect of bad
debts. If the same auditor is con-
tinuing he has a complete gauge of
the particular type of debts which the
bank has, how they have operated,
what has beep the profit, what has
been the attitude of the parties etc.
In respect of particular banks, the.
auditors have known the background
history for over two decades or even
more. With such auditors continuing,
it takes very little time to determine
whether the amount is secured or not,
whether it should be treated ag doubt.
ful or whether adequate provision is



mnade. it you went on displacing the
2uditors from time to time, how will
-the auditor who comes into the place
-.of the erstwhile auditor get a complete
gauge of the position unless he goes
.through the records of the last five,
.Six or seven or even ten years! That
is the reason why we are not in
favour of rotation of auditors as a
matter of routine.

(e) A system of rotation would, in
‘the very nature of things not make
any allowance for the profession to
.give and maintain quality of service
and what might have been thought
a8 a statutory maximum may in effect
-become a statutory minimum thereby
-entrenching any incompetent auditor
.tor a period of three years.

‘(f) A system of rotation would have
-a deleterious effect upon the profes-
slon as a whole, The policy of rota-
tion cannot by itself ensure the inde-
,pendence of an auditor which has to
be thought of in terms irrespective of
the question of rotation. It may be
-added that independence as associated
with objectivity is the hallmark of any
profession. Without independence any
attestation is of little worth to the
investing public as also to the com-
munity in general, It is the consider-
.edq view of the Council that rotation
leading to widespread canvassing
would adversely affect both the inde-
-pendence and the integrity of the
profession.

(g) Another contention advanced in
favour of rotation is that the errors of
commission and omission of previous
auditors could be detected by the new
auditors. Thig proposition is based on
a hypothesis which is not at all ten.
able. To change an auditor on a mere
suspicion of his having faileq to detect
mistake is as naive as dismissing a
family doctor or a lawyer without
cause.

(h) Rotation, in fact, would bring
* harmfu] results of a permanent nature
tn the younger members of the pro-
fession and to smaller filrmg and
- practitioners in the mofussil areas, be-
. cause what would be lost as a result

160

of rotation would be very doubtful
of reaquisition by them.

This, according to us, is a very im-
portant aspect. It will be more harm-
ful to the younger members of the
profession.

(i) A scheme of governmental
approval for reappointment after three
years may place a virtua] premium
on periodical change of auditors since,
in that case, no approval would be
required.—

This is an aspect I have already
committed upon earlier.

“Instead of strengthening the
hands of the company auditors, this
would undermine their position by

‘making it easisr for company
managements to remove ‘incon-
venient’ auditors,

MR. CHAIRMAN: You are just

reading from your own memorandum.

SHRI G. P. KAPADIA: I am
reading and also offering additional
comments.

MR. CHAIRMAN: It would save
time if you offer only additional re-
marks. Your additional proposals
might be explained in great detail.

SHRI G. P. KAPADIA: Then in-
steaq of reading, it shall be my endea-
vour to make verbal observations, in
respect of the scheme as enunciated,
about which 1 made a submission in
my opening remarks.

We have evolved a scheme which
has two wings. One relates to a ceil-
ing on company audits. This should
apply not to private companies, not to
deemed public companies but only to
public companies having a paid wup
capital exceeding Rs 25 lakhs. This.
according to us, woulq be a reasonable
proposition to tackle the question of
concentration. Once you tackle the
question of concentration the conse-
quential question of close assoclation
will be split up and group companies,



to some extent, would be sorted out.
We have worked out a formula of per.
mitting 15 companies per partner and
where it is a firm, the multiple of 15
in respect of the number of partners.
There may be suggestion of a full dis-
tribution of audit work, but this does
not appeal to us and the formula we
have given you will fit into the twa
statements which I gave, one about
«concentration anq the other the ques-
tion in respect of paid up capital of
public companies. What we have in
mind is that by adopting this formula,
a considerable portion of work will
have to be slashed by the bigger firms.
It will automatically percolate below
and each firm being subject to a
«ceiling, it is bound to percolate to the
lowest rung. This is our thinking.
We are not, of course, thinking in
terms of equal distribution of work.
I would put it, if T may, in a very
blunt manner, Let us say, there are
6,000 companies ang there are 1,000
firms: so let there be 6 audits per
firm. Then the principle can be ex-
tended to divide the companies into
'six categories A, B, C, D, etc, so that
no firm has an audit from any cate-
gory which is more than one.

The Council does mot visualise such
a thing. It visualises a scheme which
slashes down the work and removes
concentration; at the same time, it
provides a base so that efficient and
fruitful service by the members of tne
profession can continue to be rendered.
In the opinion of the Council, 15 per
‘partner ig a proper yardstick. That is
the first part of it.

The second part of it is that in res-
pect of companies having a paid up
capital exceeding Rs. 25 lakhs you
‘have another auditor, a joint auditor,
who will bna chosen not from the per-
-sons who have audits up to the ceiling
or beyond but who has an audit below
‘the ceiling so that such audit can go
only to the persons who do not enjoy
the benefit of having reached the cejl-
ing or having a higher number of
‘audits.

We have visualised this scheme in
a different manner., as mentioned in
the Bhabhg Committee Report and
¥
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also enunciated in our communication.
The right of appointment should vest
in the shareholders who are the
owners of company, but as a safeguard,
because we are making a special type
of appointment, the Council's sugges.
tion is that in respect of the choice nf
such an auditor from the junior
ranks, the votes of the directors and
their associates should not count. Sucn
appointments should indirectly be
rmade by a vote of the minority share-
holders.

This is the gist of the formula we
have in mind. How it can be made
fruitful how it can work, what is the
mechanism of it—these can be worked
out; but our approach is of this nature
so that the two-fold objective can be
taken care of.

So far as group companies are con-
cerned, beyond stating that it is a
matter for consideration in a rational
way, how far group companies could
be regulateq is a matter for Govern-
ment to examine and submit it to the
Committee for consideration, Beyond
this, for the present, we have no other
particular comments to offer in respect
of group companies., I now come tu
para 15, We do not accept the pro-
position that the firm’s entity should
be ignored. If one individual is prac.
tising and if you permit him 15 units,
there is no reason why two individuals
combining  together should not
claim 30; in a like manner if there are
ten partnersg there is nothing wrong in
their collecting together and putting in
a common effort so that there is saving
in expenses and also sharing of the
intellectual capacity of the parties
concerned and there is also insurance
against illness going out of the coun-
try, etc. When the shareholders think
in terms of appointment of a irm they
find out how many partners are there.
Suppose something goes wrong, if
there are seven partners, they will be
financially responsible instead of one.

In our Legislation under section 11
of the Companies Act, partnerships
exceeding 20 are not permitted. In
our country there have been no such
fantastic increase in the pumber of



Partners. ] want this House to take
cognigsance of the legislation in United
Kingdom where they have made an
exception under the Companies Act in
respect of partnerships of professio-
nals, such as lawyers, accountants,
etc. Section 484 of their Companies
Act of 1948 prohibits formation of
partnerships with more than twenty
members. Now, section 120 of the
Companieg Act of 18967 of the United
Kingdom readg as follows:

“120. (1) Section 43 of the Com-
panies Act, 1948 [which prohibits the
formation of a company, association
or partnership consisting of more
than twenty persons for the purpose
of carrying on a business (other
than the business of banking) for
gain as therein mentioned unless it
is registered as a company under
the Companies Act, 1948 or ig form-
ed in pursuance of some other Act
or of letters patent, or is such a
company as is therein mentioned
worki mines within the stanna-
ries] shall not prohibit the forma-
tion—

(a) for the purpose of carrying
on practice as solicitors of a
partnership consisting of persons
each of whom is a solicitor;

(b) for the purpose of carrying

.+ on practice as accountants, of a

' partnership consisting of persons

each of whom fallg within either

paragraph (a) or paragraph (v)

of section 161(2) of the Companies
Act, 1948;...."

It is becauge if we were to put a res-
triction on the maximum number of
partnerg in such firms it will stifle the
growth of the profession because col-
lective wisdom is certainly preferable
to individual wisdom.

We have in paragraph 16 suggested
some transitory provisions as a safe-
guard. The intention ig not to throw
out of gear the existing firms and
machinery. They have their establish.
ment; they have their practice. If the
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scheme of rotation were to prevail 11
will completely erase out a number ot
firms. Even under sn scheme, we
propose to give them sufficient time
10 make adjustments. The time we
visualise ig five Years within whicn
these should be regularised, We have
stated that we do not give this exten-
sion of time of an indefinite character
and that the regularisation should be
made at the enq of five years. We
say: you determine the presems
strength; what is the number today.
Ycu ascertain the number according
to the ceiling and find out the
difference, One-fifth of that should
be shed off: so you must regularise that
every year. There is a further stipu.
lation that there must be a ten per
cent margin, marginal cases should be
provided for adjustment. These tran-
sitory provisions in our view will en-
able practically all the firmg to regu-
larise matters over a period of five
years.

Coming to clause 21 of the Bill, pre-
vious approval of the Government is
needed in respect of companies, if 25
per cent of. their capital is held by
Centre or 50 per cent by the States.
The word ugsed in that section is ‘sub-
scribed’ capital. 1 do hot know whe-
ther it is oversight It should be paid
‘paid-up’ capital. ‘subscribed’ capital
is not the phrase which is used. I
wonder whether the word ‘paid up’
capital could not be substituted here.

In respect of companies where the
investment by financial institutions is
entailed, they have shown faith in
their corporate enterprise and ‘have
either voted or refrained from exer-
cising their negative vote so that the
management or the directors have been
able to pursue their schemes. We
suggest that instead of having a veto
provision of a negative character, let
it be said that in respect of such
concerns, the appointment shall be
made by an extra-ordinarv meeting at
a specia] resolution so that automatie
cally 75 per cent majority will have
to be taken.



SHRI S. K MAITRA (Legislative
Counsel): In the existing section
372(2) you will find the word ‘sub-

‘scribed capital’; it has been used
there.

SHRI G, P. KAPAIDIA: OQur only
objective in mentioning that is that it
18 'much better to focus our attention
on paid-up capital because that is the
proper yardstick.

The next important question is cost
audit. There is a lot of history be-
hind this. Even when the Cost and
works Accountants Bill was mooted
the Council and a pumber of Chambers
of Commerce showed their opposition
to the move. Somehow the intention
of the authorities had ultimately to be
translated into action and that Insti.
tute came into being, The matter was
taken up at the level of the then Min-
ister for Commerce, the late Shri Lal
Bahadur Shastri and the issue made
before “him was “here are some exist-
ing rights and privileges pertaining to
the profession which are being taken
away” and Shri Lal Bahadur said that
by introducing the scheme of Costs and
Works Accountants Bill “we are not
taking away anybody’s privilege; we
are wanting to start a separate Insti-
tute; so, where is the question of
taking away the privilege?” One of
the Members of Parliament, who ‘hap-
pened to be on the Select Committee,
took up the matter with the hon.
Minister ang he wanted to submit a
note of dissent, but Shri Lal Bahadur
told him not to do such a thing. We
have with us a communication con-
taining what was discussed with the
Minister in writing. The name of the
Member of Parliament is Shri Babu-
bhai Chinai He wrote a letter to Shri
Lal Bahadur and that letter was add.
ressed on the 9th February, 1959. With
Your kind permission, I should like to
tender this letter, which is a signed
cooy, which says that there must be
some provision in the Act, or by way
or arrangement, that the senior mem-
members of the Institute of Chartered
Accountants who are doing cost audit
should not be deprived of it and they
snould have the privilege of being
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honorary members of th ti
Costs and Workg A.ccoun:anlf: fute of

Apart from that even before
Costs and Works Institute in its mtb?':
statytory form came into existence,
during the war period a number of
ch'ax*tered accountants were entrusted
w,xt_h cost audit wark gnd costing re-
lating to defence and other services,
m_:\d’ they performed this work with
distinetion. A number of chartered
aceou'n.tants were called upon to make
enquirieg into the cost structure of a
number of industrial units and they
submitted their reports. Later, the
Institute in collaboration with the Re-
search Foundation of the Indian Mer-
chants Chamber brought out a publi-
catim‘x Price Fixation for Indian In.
dustries which is a study purely and
mainly bearing on costing,

If this is the background, there is
no reason why the members of the
Institute of Chartered Accountants of
India, or as least senior 'members,
should be disqualified. Actually at one
stage by notification the chartered
accountants with a standing of 15
years were allowed, Then a further
change was made in this.

I respectfully submit that whatever
might have been the genesis of this
legislation, whatever might have been
the background, is it not a fact that
even after this legislation came iIn,
they have performed their work pro-
perly? We want to be judged by our
performance, We have no objectipn
to other people doing this work. It is
the result which ig important and it
does provide an answer to the ques-
tion whether we, as a profession are
able to discharge this service.

It is not very true to say ana em.
phasize the fact that the only reasom
for introducing this amendment was
that the number of cost accountans
was lesser. There were a number or
other factors which can be borne out
by the latter Shri Chinai addressed
to Shri Lal Bahadur and the negotia-
tions which have taken place between
the two institutes on the one hand and
the government on the other. I would
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submit respectfully that a re-exami-
nation of the matter should be made
and if the House feels what the Insti-
tute is proposing is reasonable then,
let the privilege of the Institute of
Cost and Works Accountants continue
in any form, but do not deny the in-
herent right of the Institute of Char-
tered Accountant of India, The Insti.
tute of Cost and Works Accountant
can be brought into existence by
legislation, but when we are perform-
ing our dutiegs in a proper manner,
when, we have performed them in the
past, when we have performed them
even after the cost audit provisions
have come into being, what is it that
has created an atmosphere where
we, who were capable of discharging
this service, are now being understood
ag incapable of undertaking cost audit.
ing and so should be permanently dis-
qualified? We are making an appeal
to this august body representing Par-
liament that this issue may be kindly
re-examined deeper thought given to
this aspect and justice may be done.

There are two more points. One
relates to the appointment of com-
pany secretaries, where I have some
general observations to make. Here,
again, the members of the Institute of
Chartered Accountants have perform-
ed the duties of company secretaries
admirably, If I may be permitted to
say so, a large number of companies
today go in for chartered accountants
to appoint them as company secre-
taries because in the opinion of the
corporate enterprise they are the best-
fitted for the purpose. In the opinion
of the corporate sector, the two learn-
ed professions the legal profession
and the amccountancy profession, are
of such a nature that by their very
set up tney should be recognised in
this fielu of company secretaryship.
Therefore, I would urge upon the
Commit.ee to bestow attention on this
aspert of the matter, which is quite
important. The Institute of Company
Secretaries may be pecognised and its
members may be eligible for being
aopointed as company secretaries That
‘a a matter of pollcy with which we
hmve to fall ip line. But we would

earnestly appeal that the legislatiom
itself should spell out that if the in-
tention is to recognise by statute a
persons who is a member of the insti-
tute of Company Secretaries to occupy
the position of company secretary, the
two additional categories, namely, the
categories of lawyers and chartered
accountants, who by their very nature
are the fittest persons to become com-
pany secretaries should also be there.
Their recognition should come through
the statute and not through the noti-
fication,

We have dispensed with managing
agents and secretaries and treasurers,
It the intention is to bring into exist-
ence an independent agency of persons
who would serve as professional peo-:
ple giving secretarial and administra-
tive service, then I would readily
concede that it is a set-up of a profes-
sion and the exercise of a profession--
al activity, but it can certainly not be
the intention of the Government to
think in terms of independent agencies
of this nature to substitute managing
agents and secretaries and treasurers..
The intention is to have full time em-
ployees. If they are full-time em-
ployees, in the opinion of the Council’
these full-time employees can best be
stated to be persons exercising or
following an avocation. You cannot
say that they are exercising an in-
dependent profession because they
are serving in particular concerns.
This being the position, the question
of describing them as independent
professions as such is something
which doe; not fit in within the
structure of the definition of the pro-
fession as such. Subject to this, the
detailed aspects which have been
mentioned by me may kindly be exa-
mined.

Then, if you recognise Company's
Secretary by a statute, why not as
the natural outcome or follow-up
action consider appointments relating
to the discharge of accountancy fun-
ctions of a Financial Controller or a
Chief Accountant? The Companies
Act must provide that both the
Financial Controller and the Chier



Accountant of a Company shall be
chartered accountants. We request
you to examine this aspect. It a
legislation in respect of Companies
Secretary has to be there, then fol-
low that in respect of appointments
to be made in respect of accountancy
personnel also.

SHRI K. V. RAGHUNATHA
REDDY: That is a very welcome
suggestion,

SHRI G. P. KAPADIA: Now, in
fairness to the existing personnel
there are hundreds and hundreds of
people today occupying positions as
Company  Secretaries or Deputy
Secretaries. They have risen to those
positions by sheer hard work and
merit. They should not be disqua-
lified. The details may be left to
the authorities to be spelt out after
the Joint Committee has made up
its mind. But these are the perions
who should not be parcelled out and
disqualified. This is an aspect of a
oractical nature which requires to be
examined because the corporate sec-
tor will suffer considerably with re-
gard to the continuity of service.

These are some of the general ob-
servations that I have made. Once
again I would assure this august
Committee that the Council sincerely
believes in extending the fullest
cooperation to the Govern'ment and
that it will not fail in its duty to
society.

MR. CHAIRMAN: Thank you
very much for the general observa-
tions you have made. The Members
will now put questions.

SHRI JAGANNATH RAO: The im-
Pression that I get from your remarks
 is that close association is a qualifi-
-cation not a disqualificaton.

' SHRI G. P. KAPADIA: That is
-80. There is a distinction between
;elose association and collusion.

' SHRI JAGANNATH RAO: Close
;asociation arises on acrount of mu-
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tual confildence between the two, the
auditing firm and the company. You
want to single out collusion and
mal-practice, In that case, do you
suggest that the Government should
have the power to intervene? Where
there is a case of collusion between
the auditing firm and the Company
and the mal-practices in respect of a
particular Company are brouht te
the notice of the Government, let the
Government have the power to re-
place the auditor and appoint a new:
one.

SHRI G. P. KAPADIA: Here, the
judicial process will come in. 1t
the Government thinks that collusion
is there, the proper remedy will be
not to remove the auditor but to
take action aainst the parties con-
cerned, first, to prove the proposition
that there has been collusion. Collu-
sion cannot be just imagined or sub--
scribed to without being proved. It
may be that in a particular case there
may be a strong suspicion. But
actually the collusion as suat: may-
not be established.

The other patent remedy will be"
that when the Government suspects
collusion, let it come out with a
direct and forthright complaint to be
made to the Council for taking disci-
plinary action, A full inquiry can be
made. The Government could be re-
presented on the inquiry. I can:
give an assurance on behalf of the
Council that if any collusion or mal-

practice is brouht to the notice of
the Council, it will not hesitate to.
take the most ruthless action.

SHRI JAGANNATH RAO: Who-

should have the power, the Company
itself or the Government to take
action?

SHRI G. P. KAPADIA: There, you
are dealing with a person who has.
misbehaved. He cannot be re-
appointed. There is no question of
that. But to say that the Govern-
ment should step in would again affect
the inherent right of share-holders.
Why can they not appoint 8 person



-who is above-board? If a Company has

indulged in any mal-practice, the
Company can be dealt with. The
company can be compelled tp take
‘proper action or proceed ageinst the
person concerned both under civil
law and criminal law, There is a
power of investigation given in the
-Companies Act under which the cul-
prit can be dealt with. But that
should not give a handle to give
‘Powers to the Government to appoint
an audjtor. The two things are totally
different.

SHRI JAGANNATH RAO: There-
fore, clause 20 is redundant.

SHRI G. P. KAPADIA: It will be
‘presumptive on my part to make
such a mention. I would certainly
-make a distinction between close as-
-gociation and collusion. As I  have
said, collusion can be dealt with in a
ruthless manner. We chall certainly
give the fullest cooperation to the
authorities to deal with cases of
~collusion.

SHRI JAGANNATH RAO: Reard-
ing clause 21, you are not agreeing
with the proposition that the Govern-
mnent should have the riht of appoint-
ing or re-appointing auditors,

SHRI G. P, KAPADIA: I am virtual-
ly agreeing with the proposition. But
instead of negative vote being there, I
.do not want to rule out the treatment

which financial institutions will
give. In some cases, it is my ex-
perience that flnancial institutions

have such faith in the corporate en-
“terprice that even if a special resolu-
‘tion has to be passed the financial
institutions become a party to this
because they know that it will help
the vroductive capacity and the pro-
gress of the company. To enable this
process to be carried to a logical con-
clusion, we are suggesting that you
have the power but in cases where
you feel bona fides are there, the
financial institutions will allow a
-special resolution to be passed. But
in canes where the financial institu.
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tions think that there should be a
curb, they will vote against the
resolution and automatically throw
it out.

SHRI JAGANNATH RAO: On the
same principle of inherent right of
shareholders, you want share holders
to act,

SHRI G. P. KAPADIA: We want to
give some sort of latitude to the
financial institutions to be help fully
in productive capacity and progress.

SHRI JAGANNATH RAO: If we
accept that proposition. then clause
21 also is redundant.

SHRI G. P. KAPADIA: I would
not talk of something being redundant.

SHRI JAGANNATH RAO: If we
accept your contention, clause 21 also
becomes redundant.

SHRT G. P. KAPADIA: I have
given my humble arguments_ It is for
this august Committee to decide what
should be redundant in the clause
and what is not.

SHRI S. R. DAMANI: Mr. Kapadia,
you have explained in detail the
points mentioned in your memoran-
dum. At the outset, I would like to
say that their Institution is confined

only to the audit work. It would
have been much better if they had
expressed their views on other

amendments also. Sir having the ex-
perience and the knowledge of the
effects of various amendments that
may have on the corporate sector,
their views would have helped the
Committee to a great extent. I still
feel that they shoulld consider our
suggestion and express their views
on othcr amendments also.

The intention of the Government
is to plug the loopholes and not to
create corfusion or retard the growth
of industry. As to how the loopholes
can be plugged, they are in a better
position to explain to the Committee.
1 hope they will consider our sugges-
tion and allow us to put questions on
various matters,



SHR1 ti. M. PATEL: If at all we
accept taat, it would be fair to the
.Council ihat we ask them to sumit a
separate memoranduin on other items.
Let us not mix up the two. Here they
are discussing the audit aspect. If we
want their views on other points, we
may request them to submit another
memorandum,

SHRI S. R. DAMANI: We want
their views, This is a suggestion. If
they accept, it is allright.

SHRI 3. P. KAPADIA: The Presi-
dent and other members of the coun-
cil have agreed that we should
abstain from making any comments
on any cother clauses. The funda-
mental reason was this that, without
close association with other aspects,
we should nct comment on these and
should lecave these aspects to be com-
mented uocon by the corporate sector
itself. Therefore, we would desist
from making comments on any other
clause; of the Bill,

MR. CHAIRMAN: You may have
no objecticn to answer any particular
question? -

SHRI G. P. KAPADIA: In view of
the Council’s specific position of a
policy nature, we refrain
making any comments on any other
clauses. This is my difficulty.

SHRI S. R. DAMANI: I would like
to give my views about close con-
nection. The intention here is, close
connection with the work of the
company whose audit work is under-
taken and not with the personnel.
Close connection meang familiarity
with, and knowledge of, the work
of the company,

SHRI G. P. KAPADIA: Close as-
sociation bodering on collusive pra-
ctice and close association for proper
performance of duties are two differ-
ent things.

SHRI S. R. DAMANI: As I have
stated, the intention was, they are
familiar with the work of the com-

* L.S.—12.

from

10

panies which they audit; close con-
nection is not with the party but with
the work. They should take it like
that.

I have hurriedly gone through the
scheme that has been submitted.
There is one thing which I want to
be explained, Audit work is based
not on the number but on fees. The
audit fees range from Rs. 100 to Rs.

1 lakh. In that case, what is the
meaning of 15 cases? You say 15
cases per partner. They may bring
Rs. 100 or Rs. 50,000 or Rs.  10,000.
How can keeping the number be
justified? How can the work be
distributed?

SHRI G. P. KPADIA: We are not
viewing the matter on the basis that

we have to distribute the total in-
come, Taxation takes full care of
this and a sizable portion of that

automatically goes to the coffers of
the revenue authorities, We think in
terms of efficient service being main-
tained and continued. I can provide
a short answer to this. Under the
Companies Act itself, 20 directorships
are permissible. There is no mention
that these companies shall be of a
particular size or below a particular
size.  You are permitting under the
Companies Act, choosing of 20 com-
panies to the director himself.

SHRI S. R. DAMANI: You have
given a scheme. My only point i3
whether, by keeping the number,
there can be proper justification in
the distribution of work,

SHRI G. P, KAPADIA: If you are
thinking of equal distribution, you
have to take the total number of
companies and the total number of
firms and then divide equally. But
that is not a proposition which is ac-
ceptable. We bestow attention on re-
moving concentration and at the
same time providing work to the
younger members of the profession.
At the same time we want to put our
feet firm on the ground so that the
very base of profession, the strength.
and quality of the profession, do



not suffer, It is with this objective
that we have made the approach. It
is not a question of emoluments, how
much fees anybody gets. Today
people appoint particular people or
firms in respect of any service be-
cause they know that the man or
firm will do justice to the matter.
Forget about audit; take any other
service. Particular fees are paid to
a person or persons because of their
inherent capacity and the exercise of
the brain power that they have. Ours
is a profession which is an intellectu-
al pursuit and, thehefore, we cannot
think in terms of that sort of equal
distribution which you have hinted.

SHRI S R, DAMANI: There are
many chartered accountants.  They
may be taken as partners and the
“monopoly may continue.

SHRI G. P. KAPADIA: There is a
fundamental distinction between a
persons being a paid employee and a
partner. A partner acquires all the
rights under the Partnership Act.

SHRI S. R. DAMANI: Regarding
propriety audit, I would like to know
whether such audit is being done at
present by the Institution.

SHRI G. P. KAPADIA: From my lit-
tle experience I have found that in
the corporate sector people go in for
propriety audit because they want a
full check on their organisation; if
there is a gigantic organisation, they
want this sort of check to be exercis-
ed; there is a separate arrangement
mad between the professional firm
of auditors and the Board of Direc-
tors as to the exact scope of inquiry

to be made, But these cases may
be few and far between.
SHRI R. R. SHARMA: Do you

have any apprehension that the Gov-
ernment is going to nationalise the
audit profession by these provisions—
by amendment of section 224 and in-
sertion of section 224A—without
saying that in so many words?

SHRI (. P. KAPADIA: 1 cannot
speak abcut “ha intention of the Gov-
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- nationalisation which

ernment because I am somebody
working to help the Government. 1
am not the Government. That is
point No. 1.

Regarding nationalisation, I my
respectfully submit that there is no
proper concept of what we mean by
nationalisation. What is nationalisa-
tion? Are you going to take away
the firms, their property, their assets.
and compensate them for that? What
is exactly intended? If the entire
corporate sector is nationalised, then.
the power of appointment automati-
cally vests in the Government. But
some people
have in mind cannot be easily imple-
mented.

SHRI R. R. SHARMA: Is your
Council of the opinion that there
should be a ceiling—maximum and!
mijnimum for the auditors, junior or
senior and if so, what should be the
ratio?

SHRI G. P. KAPADIA: Here it is:
a question of intense examination
because this will have some bearing
on the appointment of joint auditors.
Supposing there are two firms and
the third is appointed. There my’
Council says that this is a matter of
detail, we have provided the princi-
ple and we leave the détails to you.

SHRI JAGDISH PRASAD
MATHUR: A member of your pro-
fession was also on the Wanchoo
Commission. They have made re-
commendations on unearthing black
money. They say it is difficult to
unearth the black money. So, there
is this apprehension of collusion of’
auditors with these big firms. So,
what is your reaction to the nationali-
sation of your profession so that alf
of you can become part and parcel
of the Govt. so that the work may be
done?

SHRI G. P. KAPADIA: In the
first place there is a wrong assump~
tion of the effect that it is because
of want of check ih respect' of’ the



corporate enterprises by the audit
that black money has arisen. Black
money is something which has per-
manently remained out of the pur-
view of the books of the Companies
concerned. It is something which is
totally outside and it has no bearing.
Persons in charge of companies have
utilised their position and amassed
black money and it is something
which they do not show in the books
of accounts. What passes below the
table has no record whatsoever and
no human-being can probe into the
hearts of these people and find out
what is happening. I will give you
an example of this. An attempt was
made in an earlier period to pin-
point the responsibility on authoris-
ed representatives to say that the re-
turns of income submitted by the
individual is complete and correct in
al] respects. We took objection to
this for the simple reason that it is
only the person who makes the re-
turn who knows all about it.

So, black money is a disease of
such a nature that unless something
revolutionary is done in respect of
the unscrupulous people and they
are completely ostracised from the
society, nothing will happen and it
is a vicious circle. If anything goes
wrong, it is the auditor who is blam-
ed. That is not a healthy approach.
Some years ago a complaint was
made to the effect that the reports
auditors were not reliable as they
were the employers auditors. We re-
ported the matter to the Finance
Minister saying that this is what is
happening and then he came out with
a notification that in respect of a parti-
cular company for which this dispute
has arisen, he made a Chartered Ac-
countant a member of that very In-
dustrial Tribunal. Here is an example
that the profession it self hag provided.
So, all this loose talk of non-perfor-
mance or lesser performance of duties
by the members of our profession, all
these charges were inquired into at
the level of the Finance Minister—
‘Mr. C. D. Deshmukh was then the
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Finance Minister—and we were able
to acquit ourselves and prove to him
about bona fides.

About nationalisation, I have given
you an answer that if your intention
is to nationalise the prefession, let us
not indulge in the loose talk of na-
tionalising the profession, nationalise
the whole corporate sector and auto-

matically the profession will get
nationalised.

SHRI JAGDISH PRASAD
MATHUR: On page 9 of your
memorandum. you have said that

rotation would bring harmful results
of g permanent nature to the
youngzer members. We find that
some Chartered Accountants who are
practising on the income-tax side do
not get any audit work because the
small firms which are established in
small towns have no offices in big
cities like Bombay, Madras and Cal-
cutta. The big firms which have
their headquarters in these big cities
employ these big firms but these
poor follows who are working in
small towns never get any chance of
this audit work. You too have sub-
mitted a scheme, I think, in order to
benefit people who are in the small
towns. So, if the Government take
this view that the Government
should not give permission beyond
three years and only for three years,
then only these follows will have
nothing you say there will be loss,
they will not lose anything but they
will gain something. They will get
some work as you have said in
para(h).

SHRI G. P. KAPADIA: They have
got the existing work to do—some of
the juniors also. If this three year
scheme comes into operation, it wil}
apply to all the cases including the
younger Chartered Accountants be-
cause once he loses, he wil] never get
it back. After all, it is only after
putting in a lot of affort that he gets
some audit work.

The other thing is of primary ime
portance. On page 13 of the memo~



randum we have stated that if a
joint auditor is to be appointed, pre-
ferance should invariably be given
to the local man. We have highlight-
ed that issue deliberately and I can
tell you that as a result of the self-
regulatory measures initiated by the
Council, we have taken an active
interest in the career of the youngs-
ters and we want to build them up.
To give you an example, bank audi-
tors gre appointed. @Some of the
youngsters do not know what bank
audit is, Then we began thinking
what we should do about it. Then
we decided that it was our bounden
duty to initiate them into the A B C
of the bank audit and train them up
so that in course of time they
become our equals. That is the
healthy approach of the Council and
we want to continue that process.

SHRI H. M. PATEL: It has been
pointed out that this has resulted in
concentration of audit in a few
established firms of auditons and has
tended to create close association
between auditors and groups of
companies. This is what you have
said, and I wanted to know how to
get down and precisely get at this
idea of concentration and close
association with group of companies.
I would like you to clarify if possible.

SHRI G. P. KAPADIA: Unless you
have a clearer definition of what you
mean by the term group, a clearer
picture cannot emanate. We can’t
venture any comment of a hypothetical
nature. This is subject to my
observation of close association,

SHRI H. M. PATEL: 1 follow that.
We heard from one learned witness
that what he understood by group
of companies was this. He said not
more than 3 companies of a group
shall be audited by an auditor. What
would you say?

SHRI G. P. KAPADIA: This would
be negative approach, If there is
collusion between auditor and the
group of companies, deal with the
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matter ruthiess;y. One group may
consist of 10 companies or 20 or 30
even. One can'’t be sure of the position.
Your committee may go further into
the matter,

SHR1 H. M. PATEL: You have
said close association has to be if the
auditor has to do the work and you
might assure that the audit functions
are discharged independently and
with integrity and so on. There has
to be close association even with
small companies as with group of
companies. I take it, for close
association, in itself, there should be
no objection.

SHRI G. P. KAPADIA: That is the
exact point the Council has made.

SHRI H. M. PATEL: In your
scheme you said this. About Junior
Auditors how do you look after them?
A question was asked. In your scheme
in a way you have provided for it in
this way. You mentjon companies
with capital of less than Rs. 25 lakhs.

SHRI G. P. KAPADIA: And also
public companies.

SHRI H. M. PATEL: There is scope
in that way. So far as concentration
is concerned you have said, merely
because partnership firm will have
large number of companies, it does
not mean concentration in any wrong
sense of the word.

SHRI G. P. KAPADIA: Not a
generalisation. But I would say this.
If the partnership is of 10 and it has
150 audits it should be considered all
right.

SHRI H. M.' PATEL: I think you
have made a review of the present
position, There are firms of small
numbers of partners. Still they audit
large number of companies with the
help of their employees and other staft.
You have suggested partners should
be 15 maximum will be that. You
also suggest we may put a limitation
of 20 on it. ’
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SHRI H. M. PATEL: Average
number of partners in a irm is 4 to 5.
. It is 15 in some cases. In no case it
is more than 16. This is the present
position. Even if they go to 20 there
is no objection under company
legislation. This is another proposi-
tion which the Council will take up
separately with the Government,
whether existing Act should not be
amended to permit partnership
exceeding 20 persons on the line of
UK. legislation. This is a matter
which I could not mix up with the
present amendments,

SHRI H. M. PATEL: In order to
check concentration you suggested
propriety audit. That is why section
227 is brought in. It does not go far
enough you say.

SHRI G. P. KAPADIA: That is not
adequate and enough. It should be
{ully expanded. That is what we have
said.

SHRI H., M. PATEL: You said
chartered accountants could do cost
accounting. Is it the case that cost
accountants have some special training
which chartered accountant does not
ordinarily have? Cost accountancy
is different from ordinary accountancy.
That is what they say.

SHRI G. P. KAPADIA: Chartered
accountancy, financial accountancy,
cost accountancy, secretarial services
etc. are part and parcel of the same
united function. We endeavoured to
have an integration in regard to the
accounting profession in India. In
many fields, the services are of such
a nature that you cannot divorce -one
from the other., Whatever may be
the present pattern the fact remains
that even for income-tax purposes,
cost accountants are being recognised.
We have no quarrel with this.
The Chartered Accountants have
rendered these services from the very
beginning.

SHRI H. M. PATEL: The Cost
Accountants go through the courses—
-special ones—which the Chartered
Accountants have not.

1

SHRI G. P. KAPADIA: If you take
the syllabus and the courses great
emphasis is being laid on costing and
the basic impression is to provide Cost
Accountancy Service and not Cost
Auditing Service. Cost Accountancy
Service iz different from the Cost
Audit. I may be permitted to digress
a little and say when the Cost Works
Accounts Bill was introduced, cost
audit did not find any place in the
whole legislation at all. Therefore,
basically the Institute was formed to
provide the cost accountancy service,
maintenance of cost accounts and full
time service to be rendered. When
it comes to audit, it is a special
exercise of function for which practical
training 13 necessary and in our
humble opinion we are equally fit to
render that service.

SHRI H. M. PATEL: It is quite
right that the Council should. look
after the Chartered Accountants and
that the Chartered Accountants should
have mcre scope. When you organise
a separate provision of Company
Secretaries,™ would it not be doing
some injustice to those who go
through training as Company Secre-
taries to have some others coming
into their reserved field?

SHRI G. P. KAPADIA: I speak
without hesitation that the Corporate
Sector appointed lawyers Chartered
Accountants as Secretaries, There
must be some competency in them.
It is not a wishful thinking. I would
say that the Corporate Sector will
certainly comply with the legal
requirements of the statute but so
far as the utilisation of service is
concerned they will certainly look to
the competent persons—lawyers and
the chartered accountants, We possess
the quality. We are not wanting
encouragement in the profession, We
have created the position for ourselves
on the basis of ability and perfor-
mance. We want that to be recognised
by the statute.

SHRI H. M. PATEL: You mean to
say that the Chartered Accountants
and the lawyers should be treated as
qualified Company Secretaries.

e T



SHRI G. F. <APADIA: That is my
plea.

SHRI H. M. PATEL: What sort
of experience would be sought for,
what sort of status should they have
and in what way such a person will
be appointed? am talking of joint

audit.

SHRI G. P. KAPADIA: It will be
the same which the existing auditors
perform. It is no use thinking that
they are the only people capable of
rendering this service. Over a period
of time the younger member also will
certainly come upto the standards and
it should be an endeavour of all
concerned and particularly the Council
of the Instiiute to so build up the
profession that over a period of time
the juniors take their rightful place

in the profession.

SHRI H. M. PATEL: You said that
the Joint Auditors should be appoint-
ed by the minority share holders.
How will that be worked out?

SHRI G. P. KAPADIA: 1 am not
saying minority share holders, What
the Council has stated is that in the
passing of this resolution the Directors

and their Associates shall not vote.

SHR1 S. S. MARISWAMY: Have
you come across any monopolist
control in support of majority business
that they have collided with the
management to indulge in mal-practice
and anti-social activities?

SHRI G. P. KAPADIA: 1 have not
come across with this. My experience
is of a different nature and I have
got reports to the extent that where
there have been differences of opinion
between the Management and the
Auditor concerned and when the
Manager or the chief authority in the
Company referred the matter to the
Chairman, his considered advice was
that whenever there is a difference
of opinion between you and the
auditor, the auditor’s opinion should
prevail,

—
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SHRI P. R. SEENOY: How many
complaints were received by you
against the Auditors in the year
1971-72 and the number of cases in
which action was initiated and the
number of persons found guilty?

SHRI G. P. KAPADIA: Total
number of complaints received 641
Cases referred to the
Committee .. 186
Cases referred to the
High Courts for final
orders 121
Cases ready for flling in
the High Court 3
Cases disposed of by the
High Court .. 119
Cases where the Char-
tered Accountants were
not found guilty 45
Cases where the High
Court agreed with the
findings of the Council—
without punishment 22
Quantum of punishment
enhanced .2
cases
Quantum of punishment
wais reduced .20
cases
The record ig clear,
SHRI P. R. SHENOY: Can you

give us the number of complaints
received from the management against
their auditors?

SHRI G. P. KAPADIA: I am told
that there are some cases. During the
first year, there was no case.

SHRI P. R. SHENOY: You have
suggested the appointment of joint
auditors I think, it is good suggestion.
Will you be satisfled if this is done
in rotation system. . Or are you
very particular that ceiling should be
put on the number of audits? I think,
if the ceiling is put on the number
of auditor, they will lose their
independence, because they will
always be anxious to retain their work
with the existing companies. What
is your opinion in this matter? Y



SHRI G. P. KAPADIA: I do not
accept the proposition that the ceiling
<on company audit will result in
independence going away. What we
have suggested in our Memorandum,
without making an approach of that
nature, you just cannot get out of the
question of concentration. Joint
auditorship by itself would not be a
good replacement. With the present
atmosphere, even the larger firms
thave realised and seen the writing
on the wall and they would themselves
shed off a good deal of their work.

SHRI P. R. SHENOY: Ceiling on
‘the number of audits will being ceiling
off income alzo. Don't you think that
concentration by itself ijgs bad. One
witness said that concentration is
mecessary for the profession.

SHRI G. P. KAPADIA: I will put
it in a different way. If I give per-
sonalised service and render exper-
tise, it is the exercise of a profes-
sion. In fact, without giving that per-
eonalised service, I would not be
rendering the profesisonal service.
Mere reliance on qualified assistants
would not be personalised service.

And then ceiling on income is a
different issue, and does not come
within the purview of this Bill, It
can be dealt with and considered
differently.

SHRI P. R. SHENOY: Why do you
want the ceiling on the number of
audits?

SHRI G. P. KAPADIA: So that the
younger people can be provided more
opportunities.

SHRI P. R. SHENOY: There are
auditors who are not having the audit
work, whereas others have plenty of
‘work,

SHRI G. P. KAPADIA: As I put it,
it is the expertise and the brainds
which are exercised to give personalis-
ed service. It is not the fruit of the
work done by some other entities for
which the benefits goes to the proprie-
tors of the firm.
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SHRI H, K. L, BHAGAT: You gave
us some figures, which you said, you
could not get them compiled com-
pletely. When I put my question to
you, I am putting it with the only
intention to understand the position
clearly. Please do not take my re-
marks as any reflection op your pro-
fession. This is only because I want
to understand the position objective-
ly. Do you come across in your insti-
tution any cases of collusion between
the management and the auditors?

SHRI G, P. KAPADIA: No, Sir.

I am now told that there was one
case of this nature and before the
enquiry could be completed, the audi-
tor died.

SHRI H. K. L. BHAGAT: I am a
practising lawyer. People say so
many thing about my profession in a
general way. Our job is to assist the
people in the administration of justice
and thus help the clients. But people
say so many things. As I said earlier,
please do not misunderstand me. In
a general way, I would like to know
your impression, whether you believe
that any collusion between the mana-
gement and the auditorg exists and if
so, to what degree, I want this in a
general way. Do you believe that
there is collusion between the Mana-
gement and some auditqQrs, which
results in certain things like evasion
of tax? I want to know your impres-
sion because you are a very seasoned
man and your experience can be of
immense help to this Committee in
coming to a conclusion,

SHR] G. P. KAPADIA: These are
things which are very difficult to
assess, but I will give you my own
impression. In the present context of
things, we as citizens of this country
are all worried about the atmosphere
that is prevailing. Up to a period of
time, I myself believed that the ex-
tent of evasion may not be of that
high order but, with the things I see
happening, I have come to the conclu-
sion that ther: is collosal evasion go-
ing on in this country. Evasion can-
not be possible without corruption and



eorruption would not arise if there

was no collusion,

But as far as our profession js con-
cerned, we have not come across any
collusion. It is possible that the col-
lusion may be of a totally different
nature which may have no relation-
ship with the performance of the
Auditors; but I shall just make men-
tion of an observation which I made
several years back, that I do not take
the stand that there is no deteriora-
tion of moral standards in my profes-
sion. We should not be complacent
about it, but we can say that it can-
not be of that high order as may be
found in other spheres. There are
black sheep everywhere in society and
there is no use in claiming that the
integrity of my profession is crystal-
elear. There may be black sheep, but
as regards what may be the extent of
it, it is only the authorities who, with
their profuse powers, can find out
whether there is collusion and, on be-
half of the Council, I can give an
assurance to the authorities that if
they are able to pin-point some sort
of collusion and if some complaint
comes before the Council, the Council
will be very grateful about it and will
give its utmost co-operation and will
extend its services in such a manner
that these wrong persons are brought
to book—and brought to book in an
appropriate and proper manner.

SHRI H. K. L, BHAGAT: 1 very
much appreciate the reply given. So,
it is obvious that just as in other
professions there may be collusion,
here also, everybody is not good and

everybody is not bad; and you feel

that Government should find out such
cases and bring it to your notice so
that you can take action. So, to that
extent perhaps you mean that the
present law regarding vigilance is not
adequate. Would you agree with me
that some more steps are necessary
to check this collusion?

SHRI G. P. KAPADIA: A general
observation I may make with regard
to this matter is this. In any legisla-
tion, the attempt should be not to
increase paper work and enquiries, but
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the effort must be to achieve fruitful
results. The proper course would be
to find out, in respect of the amend-
ments already effected in regard to
Company Law and other legislations,
what were the objectives, what was
the implementation made, and what
were the results. It js only then that
We can gassess the actual working of
these measures.

.As for tackling the question of col-
lusion, where necessary, Government
can certainly issue orders in a parti-
cular case. Wherever they find that
there is collusion and there is g prima
facie case, in addition to filing a com-
plaint they can certainly come up with.
additional suggestions that jt should
be a case for investigation either by
Auditors appointed by the Govern-
ment or by additional Auditors to be
appointed for the specific purpose ot
carrying out a detailed investigation
into any such case,

SHRI H. K. L, BHAGAT: In any
case, you think it requires more care-
ful consideration.

Now, I will put to you this question.
Would you agree with me that the
corporate sector—whether it is publle
sector, private sector or joint sector
and whether private money is involved
or public money is involved—in any
case public interest is involved very
much. In that case, the purpose of
audit, you would perhaps agree with
me, must be to serve a national and
social purpose at a given time in the
sense that the money invested in the
companies is not wasted and the best
possible returns come. So would you
agree that the present scope of audit
is to be enlarged and if so to what ex-
tent should it be enlarged. Another
question which is inter-connecteqd is,
don’t you think that the purpose of
audit being more important in the
national interest, the audit profession
also needs more regulation gnd con-
trol than at present? Do you agree
‘that much stricter action than is pro-
vided at present by law should be pro-
vided. Summing up,-my question is,
would vou agree that the scope of
audit ghould be enlarged and at the



same time some kind of grea‘er con-
trol on thig profession is necessary
falling short of what is called nation-
alisation? In fact, some people advo-
cated nationalisation. There is a feel-
ing in some sections that this work
being of national importance, audit
should be completely taken over by
the Government. But supposing the
profession is nationalised, then the
expertise and all those things will
have to be taken over along with it.
So, to meet the shortcomings of the
present legislation, would you agree
that that some kind of enlargement of
the scope and at the same time, some
greater degree of control and super-
vision by the State in the interest of
the nation is necessary?

SHRI G. P. KAPADIA: There are
two parts of the question. The first
part is regarding the extension of the
scope of audit which has already
been dealt ‘with by me under the
heading of Propriety Audit. Now, in
respect of this the scheme can only
be worked out, if the Council bestows
its full attention on this. That being
so, it is no use....

SHRI H. K L. BHAGAT: I want to
know the broad idea of this scheme. 1
am not asking about the detailed
scheme, I do not know accountancy.

SHRI G. P. KAPADIA: 1 agreed
that the scope of audit should be en-
larged.

SHRI H. K. L. BHAGAT: For what
purpose and in what directions, they
should be enlarged?

SHRI G. P, KAPADIA: Those direc-
tions will embrace the entire field and
cover even 20 items and we will have
to bestow our attention to focus our
view points and policy on this. But
for the second part of the question—
whether the profession requires to be
regulated—my emphatic and very
clear answer is ‘no’. You would be do-
ing the greatest injustice to this pro-
fession, if the amendments in the pre-
sent form are incorporated.

SHRI H. K. L. BHAGAT: I did not
say that it should be controlled, I say
that the matter is one of national im-

,*
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portance, for example, we have taken.
over certain functions,

SHRI G. P. KAPADIA: We are a-
creation by an Act enacted by the
supreme Parliament of the country.
You- have bestowed confidence on us
because you desired so. I would there-
fore request this august House that.
whenever some sort of loose criticism
comes in, a plea for regulation and.
control over the Institute comes in,
you should give us necessary protec-
tion because of our past record and.
we want to continue our service to the
country and want to contribute to-
wards peace to the community in ge-
neral and to the State in particular.
which is a moral obligation to us.

SHRI H. K. L. BHAGAT: You alsa"
said that for the last some years, cer
tain attempts have been made to mak«.
the profession more. independent, so
that they could do that job more:-
independently. On the other hand,
you feel that the profession should be
more independent and function inde-
pendently. And ysu said if a provi--
sion should be aimed against the deci--
sion of the management to remove an.
auditor, he has got to go for a right.
of appeal to the shareholders. I
would like to know in how many"
cases during the last one or two
years the bigger audit firms had been
removed by the management,

SHRI G. P. KAPADIA: At least I

have no information. )

SHRI H. K. L. BHAGAT: You said
that if there was some kind of ceiling,
it would give an opportunity to the-
youngesters to work. Now I would
like to know whether it is possible or
not. I would like to know if it is pos-
sible for you to say either on behalf
of the Institute or on your own be
half, whether you believe in the ceil-
ing of income or not,

SHRI G. P. KAPADIA: Well, Sir,
neither on my own behalf nor on be-
half of the Council I would venture to-
give an opinion on this because the-
question of ceiling on income is a sud-
ject to be decided as a policy matter:
by taxation measures. I have no scope:
of argumsent over this,



SHRI BEDABRATA BARUA: It is
.made known that the Council is con-
_sidering to make certain suggestions
:regarding Propriety and all that. I
-would like to know during what
period you can give your suggestions
for the benefit of the Committee,

SHRI G. P, KAPADIA: Well, .sir,
.our initial difficulty is this, We had to
request the Select Committee to give
us time to submit a Memorandum in
this regard and the simple reason wis
~that the Memorandum could not be
. finalised without holding a meeting of
the Council which is held once in six
months. I can give you this solemn
. assurance on behalf of the Council
that we need business and we want tc
. come up with a very specific formula
and after discussion between the Coun-
cil Authorities and the Government,

. a fruitful formula is bound to emerge.

SHRI BEDABRATA BARUA: I hope
that if you are able to give us some
-sort of suggestion within one month,
-we could do something or discuss
further on this.

SHRI G. P. KAPADIA: The Presi-

. dent of the Council tells me that the

- matter may be considered at a special

meeting of the Council which will en-

-tail a colosal expenditure; otherwise,

‘the Committee may have to wait up to
- the end of March ‘73,

MR. CHAIRMAN: We cannot wait
till such time.

SHRI G. P. KAPADIA: Then Sir,
- we will find it a bit difficult, But as a

general principle we stand committed
v to it.

SHRI D. K. PANDA: 1 have care-
fully gone through your Memorandum.
" Now with regard to the second aspect,
I want to know whether you subscribe
to the view that this kind of concen-
- tration of business on a few audit
firms,. like monopoly houses, would
- lead to certain malpractices.

SHRI G. P. KAPADIA: There is a
- distiction between the word monopoly
-@nd the word concentration.
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SHRI D. K, PANDA: In monopolis-
tic concentration, there is a greater
degree of such mal-pactice and because
of this close association rather than
you have put it collusion in mal-prac-
tice.

SHRI G. P. KAPADIA: If the audi-
tors are performing their duty in a
proper manner, the mal-practice of
one monopoly house cannot and should
not cast reflection on the performance
of the duty of the members of the pro-
fession as such,

SHRI D. K. PANDA: It is not a
question of aspersion. The point is
whether you have come acrosg such
cases,

SHRI G. P. KAPADIA: We have
not.

SHRI D. K. PANDA: Have you
come across cases where auditors of
the big companies were removed?

SHRI G. P, KAPADIA: There have
been a number of cases,

SHRI D. K. PANDA: What are the
causes that led them to remove?

SHRI G. P, KAPADIA: The mana-
gement will not naturally give such
reasons,

SHRI D. K. PANDA: Suppose some
companies have got auditors and they
have gone beyond their limit, Suppose,
he has investigated into every mal-
practice which he is not entitled to,
for example, tax evasion. In such
cases, if the auditor just makes his
own comment and submits the report
to the Government. Whether any
such company has taken any action,

SHRI G. P, KAPADIA: The Council
has not come across such cases,

SHRI D. K. PANDA: I have gone
through Survey Reports about mal-
*



practices. There is a general remark.
“Whether that thing has been brought
to your notice. If you want I can
send it to you. I do not remember the
-exact message.

SHRI G. P. KAPADIA: The initial
difficulty of the Council will be that
unless a formal complaint comeg to it,
it cannot enter into it and conduct an
.enquiry because there will be no cause.
Nobody will give any co-operation;
nobody will have any reply. Under the
authority vested in the Counil, an ac-
tion can be taken,

SHRI D. K. PANDA: In (g) you
save made certain remarks about con-
fidence. There must be mutual con-
‘fidence and trust for the eficient work-
4ng of the audit. You have made a dis-
tinction between close association and
collusion in mal-practice, The very
‘fact that you have mentioned that a
-distinction should be made that is also
based on the tangible facts. So, you
have concrete cases of close associa-
<tion for general performance, for effi-
ciency and also collusion in mal-prac-
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tice. They are also based upon gertain -

facts. May I understand in that way
:your collusion in mal-practice is based
upon your hypothesis?

SHRI G. P. KAPADIA: These are
two different propositions, If you link
close association with mal-practice
and collusion, then the words may be
taken as synonymous identification.
‘Close association is something which
should be encouraged. Now, taking
the case of administration, general ad-
‘ministration, whether it is Govt. admi-
nistration or otherwise, in respect of
-setting up of a Govt. organisation or
the organisation of any public sector
undertaking or any other entity, un-
‘less there is mutual confidence bet-
ween all the entities working right
from the top to the bottom, fruitful
result cannot be achieved. The close
association has to be there; mutual
trust has to be there. If the confidence
is absent, then it may take ten days
to clear matterg in a proper manner.
If there is mutual confidence between
‘the two, better result can flow. I can
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give you 'an instance of a particular
enlightened industrialist who told the
management to accept the advice of
the auditor; whatever their views,
because they will be going in the best
interest of the company as a whole.

SHRI D. K. PANDA: You have
stated earlier that close association has
to be distinct from tollusion and mal-
practice. If there is a collusion and
mal-practice, it has to be directly
dealt with. Therefore, whether collu-
sion and mal-practice are also hased
on hypothesis ag you have put it. This
proposition js based on hypothesis in
(g) under 11.

“Another contention advanced
in favour of rotation ig that the
errors of commission and omis-
sion committed by previous audi-
tors could be ‘detected by the new
auditors. This proposition ig bas-
ed on a hypothesis . . .

These wordsg you have used,

SHRI G. P. KAPADIA: Because suth
cases have not come to the notice of
the Council. That is why we say
‘hypothesis’. If they have come to
our notice, we would have taken cog-
nisance of the same.

SHRI D. K, PANDA: While making
that suggestion, you had in your mind
—rather from your experience—about
certain facts, certain occasions and
certain events,

SHRI G. P. KAPADIA: That may
be. I have already replied to another
hon. Member. I cannot generalise.
You cannot estimate that the entirety
of a profession or a service is of a
particular order,

SHRI D. K. PANDA: The main pur-
pose of the rotation of auditors, is to
secure social justice and to help in
the social and economic progress. Can
you just agree with me that the new
auditors who will be entrusted with
the job, will be able to find out the
errors of omission and commission
committed by the previous auditors
including cases where they might have



jeired hands with the monopoliscic or
other forces. S0, in order to detect
that, if the new auditors gre entrust-
ed with that sort of work, they will
do their work more enthusiasticaily
and more honestly. In line with the
social objective, they should be able
to find out what actually the positicn
is and they should be able to detect
the whole thing ,fearlessly.

SHRI G. P. KAPADIA: 1 do not
concede that proposition that the per-
formance of the auditors at present is
of such a low order that it requires
some sort of an over-inspection and
that too by another entity which can
set matterg right.

SHRI H. K, L. BHAGAT: 1 asked
you as to whether any cases have
come to your notice where the mana-
gement gave notices to auditors or
agreed to remove them. You sald no
such cases came to your notice, but
in reply to Mr. Panda’s question ag to
whether any cases have come to your
notice where notices for removal of
auditors have been given, you suid
‘yes’. But in reply to my question—
my question was with reference to big
firms—you said ‘No’. So, I would like
to know whether you meant that pro-
vision in cases of big firms or with
regard to some other firms. Two ques-
tiong of the same nature have neen
put. In one, he said ‘Yes’ and in
another he said No'.

SHRI G. P. KAPADIA: Recently,
there were some cases of this nature.
That is why, I modified my answer to
this question.

SHRI H. K. L. BHAGAT: You
modified it when Mr, Panda put the
question? Are there any cases relat-
ing to big firms where they have re-
ceived notices? Now, I have put a
more specific question.

SHRI G. P. KAPADIA: 1 am told
that there is one case which may be
considered to be partly sub-judice.
You should not embarrass.

SHRI H. K. L. BHAGAT: Not at all.
I do not want to ask that, I would
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like to kmow about another thing. You.
said that there is no need for any
supervision becausz the audit work is
being done smoothly. Assuming that
the audit work is dore properly. I
would like to know whether you have
come across any cases in respect cof
audit work, wher. certain things have
been detected by the Department and’
there are certain proscutions and-other
things pending. It may be that they
must have done the work honestly
Assuming that, don’t you think that
there is scope for improvement?

SHRI G. P, KAPADIA: These cases
have to be singled out to find ¢ut the:
factual background of the cases. You

think that they relate to the perfor-

mance . .

SHRI H. K, L. BHAGAT: I am not
talking about that, I am not attri-
buting any motives,

SHRI G. P, KAPADIA: I ara con-
cerned there with the performance of
my duties and to provide answers as
regard the responsibilities of the
Members of my Institute anq tha pro-
fession. If there have been some cases
for which some proceedings have been
taken up, against the management or
the persons in-charge of the Compa-
nies concerned, that should not by
itself cast a reflection on the perfor-
mance of duties of the members of the
profession,

SHRI H, K. L. BHAGAT: It is not
that. It may be that managements
might have succeeded in deceiving
them by not disclosfog the facts to
them. Don’t you think that in these
circumstances, something more is re-
querd to be done by the audit than
is being at present?

SHRI G. P. KAPADIA: In defcrence
to the statatory requirements and the
cods of ethics of ‘my profession, we
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