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Title: Combined discussion on the Statutory Resolution regarding Disapproval of Securities and Exchange Board of
India (Amendment) Ordinance and Securities and Exchange Board of India (Amendment) Bill .

MR. DEPUTY-SPEAKER: We shall now take up item nos. 17 and 18 together. The time allotted for these items is three
hours.

Now, | request Shri Basu Deb Acharia to move his Statutory Resolution.
SHRIBASU DEB ACHARIA (BANKURA): Sir, | beg to move:

"That this House disapproves of the Securities and Exchange Board of India (Amendment) Ordinance, 2002
(No.6 of 2002) promulgated by the President on 29 October, 2002. "

THE MINISTER OF FINANCE AND COMPANY AFFAIRS (SHRI JASWANT SINGH): Sir, | beg to move **:

"That the Bill further to amend the Securities and Exchange Board of India Act, 1992, be taken into
consideration. "

SHRI BASU DEB ACHARIA : Sir, this is the third Ordinance which is being replaced. It was promulgated on 29th October,
2002. Parliament was summoned on 31st October, 2002. That is, only two days before summoning, this Ordinance was

promulgated. It is also a fact that the Cabinet took decision to summon the House from 18t of November. When the
Government knew that the House would meet from 18t of November, how was this Ordinance promulgated?

* Moved with the Recommendation of the President.

A number of times, former Speakers have made observations in regard to the Government taking the route of Ordinance.
The first Speaker of Lok Sabha, Shri Mavalankar observed on 25th November, 1950 as follows:

"The procedure of the promulgation of Ordinance is inherently undemocratic. Whether an Ordinance is
justifiable or not, the issue of a large number of Ordinances has, psychologically, a bad effect. The people
carry an impression that Government is carried on by Ordinances. The House carries a sense of being ignored,
and the Central Secretariat perhaps gets into the habit of slackness, which necessitates Ordinances, and an
impression is created that it is desired to commit the House to a particular legislation as the House has no
alternative but to put its seal on matters that have been legislated upon by Ordinances."

""&€} Such a state of things is not conducive to the development of the best parliamentary traditions."

In reply to the above letter, which was written to the first Prime Minister of India, Pandit Nehru, Pandit Nehru wrote on the
13th December, 1950:

"I think, all of my colleagues will agree with you that the issue of Ordinances is normally not desirable and
should be avoided except on special and urgent occasions. As to when such an occasion may or may not
arise, it is a matter of judgement. Not only the Government of a State but Private Members of Parliament are
continually urging that new legislation should be passed. Parliamentary procedure is sufficient to give the
fullest opportunities for consideration and debate and to check errors and mistakes creeping in. That is
obviously desirable. But all this involves considerable delay. The result is that important legislation is held up.
Every Parliament in the world has to face this difficult problem and various proposals have been made to
overcome it."

Then again, Shri Mavalankar wrote to the Prime Minister:

"The issue of an Ordinance is undemocratic and cannot be justified except in cases of extreme urgency or
emergency. €] We, as first Lok Sabha, carry a responsibility of laying down traditions. It is not a question of
present personnel in the Government but a question of precedents; and if this Ordinance issuing is not limited
by convention only to extreme and very urgent cases, the result may be that, in future, the Government goes
on issuing Ordinances giving Lok Sabha no option but to rubber stamp the Ordinances.

| may invite your attention to one more aspect, namely the financial aspect involved in the amendment to the
Indian Income Tax Act, 1922. It is not directly a taxation measure but it is intended for the purpose of collection
of taxes indirectly. It affects the finances. It would be a wrong precedent to have an Ordinance for such a
purpose.”



In 1971, the then Speaker made an observation:

"If you think that there should be some distinction between financial and non-financial, tax and non-tax
Ordinances, a€] All | can say is that | do not approve of Ordinances just at the time when the House is about to
meet.”

In 1980 also, the then Speaker reiterated:

"My distinguished predecessors have made observations in regard to these matters from time to time in the
past. They did not approve of the issue of Ordinances on the eve of Parliament Session. | agree with them."”

Sir, | am sure that you would also agree with the observations made by former hon. Speakers a number of times with
regard to promulgation of Ordinances without any urgency. There was no urgency for this Ordinance. The Securities and
Exchange Board of India Bill was passed in 1992. We have the experience of this Act during these ten years after the
passing of that Bill and after the creation of a regulatory authority. It has not been able to control the capital market as
well as protect the investors.

What the government is wanting to adopt today is a belated measure. | want to know why such a Bill was not brought
earlier and why was the Act not amended? There were enough opportunities to amend the Act. There was no necessity
for bringing an Ordinance just on the eve of Parliament Session.

Sir, we all know what is happening in the capital market and in the share market. That is why the Government wants to
take certain measures and wants to give some teeth to SEBI. Now, under the existing Act, SEBI has no power to call for
information or for record from any bank or authority or Board or Corporation established or constituted under any
Central, State or provincial Act in respect of any transactions in securities which are under investigation or inquiry by the
Board.

When did the Government come to know about this that SEBI has no power? Was it after the recent developments in the
capital market that happened recently? Sir, we have seen a security scam and after that scam the Government woke up
and then there was a Joint Parliamentary Committee. The Joint Parliamentary Committee made certain recommendations.
The JPC also recommended to strengthen the regulatory authority, that is SEBI. When did the JPC submit its
recommendations? It was long time back. | want to know whether the Government had implemented all the
recommendations. If the Government had implemented all the recommendations of the JPC, then this was not needed.
After ten years of the Act coming into force, having been passed in 1992, now the Government is thinking to strengthen
this Act and now the Government is thinking to give more teeth to this Act. The Government could have done this much
earlier and the Government should not have come to the House through the Ordinance route but by bringing an
amending legislation.

Today, SEBI does not have any power to investigate or inquire, or on completion of such investigation or inquiry for
taking follow-up measures. SEBI has no power now like, to suspend trading of any security in a recognised stock
exchange, restrain persons from associating in security market, prohibit any person associated with security market to
buy, sell or deal in securities or suspend any office-bearer of any stock exchange or any self-regulatory organisation
from holding such position or impound or retain the proceeds of securities in respect of any transaction which is under
investigation.

The SEBI has also no power to attach, after passing an order on an application made by approval, by Judicial Magistrate
of First Class having jurisdiction, for a period of not exceeding one month.

So, the Government knew well that SEBI had no power. This is not a recent development. Then, why was the Act not
strengthened? Why is it today that the Government has to promulgate an Ordinance and come to the House to replace
the Ordinance saying that these measures are necessary to control the capital market? Why were all these measures not
taken long before?

Sir, we have experienced how the investors, small depositors have suffered. We know about vanishing companies, the
plantation companies. Shri Kirit Somaiya is here and he was also a Member in the Committee | am Chairman of. We had a
meeting with Calcutta Stock Exchange and then, with Mumbai Stock Exchange. Small investors have their association
which is being made by Shri Kirit Somaiya. Hundreds of small investors met us in Mumbai and we examined their cases.
The Committee on Petition also recommended strengthening of SEBL. When? Only in the year 2000 we recommended so
because we found that the present structure of SEBI, with the powers which are vested in SEBI, is not sufficient to
protect the investors, protect the depositors. That is why, we also felt the need for it.

We are not against taking such measures. We are not against giving teeth to the existing Act to strengthen the regulatory
authority, but what we feel is that this is a belated measure. Government should have taken these measures before our
investors suffered a lot. Everyday, | am receiving letters and representations from the investors that they deposited



money and they are not getting back their money. | know about several widows, retired persons, mostly belonging to
middle class, who have lost everything by investing in a vanishing company. SEBI has no role. SEBI has no power. That
is why, Sir, these measures are necessary, but Government should have taken all these measures much earlier.

Another point is that we are creating a number of regulatory authorities, but who will monitor these regulatory
authorities? Government also should have some role to oversee the functioning of the regulatory authorities. That is also
urgently needed.

Sir, | referred to some of the observations of the former Speakers in regard to the promulgation of Ordinances,
particularly on the eve of a Session. | feel, Sir, that there was no need for promulgation of Ordinances. Now, five
Ordinances have been promulgated during this inter-Session period. What will happen? There is a Standing Committee
on Finance. They will not be able to scrutinise this Bill. | know that when some of the important Bills are referred to
Standing Committees, Standing Committees take a lot of time and in some cases, they take even one year. What
prevented the Government from amending this legislation one year back? Then, it could have been referred to the
Standing Committee. Now, you had to promulgate an Ordinance. You have stated in the Statement of Objects and
Reasons as to why you had to promulgate an Ordinance or why have you chosen the Ordinance route. The Statement of
Objects and Reasons says, "That in view of the above urgency of rapidly addressing these problems so as to obtain a
vibrant capital market and to protect the interests of investors.” | would like to know whether this is a recent development.
When did you think that these problems should be addressed? Was it one month ago, two months ago or three months
ago? When did you think that the investors' interest should be protected? Was it only three months back, two years back
or three years back? When you came to power in 1999, you did not think that investors' interest should be protected. Shri
Kirit Somaiya had not advised you then that investors' interest should be protected. Then, why did you promulgate an
Ordinance? That is our objection.

In the Statement of Objects and Reasons, you have stated that in order to obtain a vibrant capital market and to protect
the interests of investors, you have promulgated an Ordinance to amend the SEBI Act of 1992. There is no valid reason.
The reason given by the Minister as to why he has chosen the path of the Ordinance, that is, to protect the investors'
interest, is not a valid reason. We all want to protect the interests of the investors, not the big investors but the small
investors. What | would like to know is whether this is a recent development. When did the Government realise that
investors' interest is not being protected? Was it two months back, three months back or three years back? If the
Government realised two years back that investors' interest was not being protected, then why did the Government not
bring this Bill at that time? Why did the Government take so much time to bring this Bill? Why did it promulgate this
Ordinance? | do not find any valid reason, that is why, | moved the Statutory Resolution disapproving the Ordinance.

| would request the Minister to explain and clarify them in the light of the observations made by the first Speaker of Lok
Sabha as well as by other former Speakers that on the eve of the Session, Ordinances, even though urgent, should not
be brought. | do not find any valid reason for bring the Ordinance.

Mr. Deputy-Speaker, Sir, | would also request you to give your ruling on this.

MR. DEPUTY-SPEAKER: What kind of ruling do you want me to give? You have cited them and now you may hear the
reply of the hon. Minister.

SHRI JASWANT SINGH: Sir, | cannot repeat what | said earlier. | said, while seeking the permission to move the Securities
and Exchange Board of India (SEBI) (Amendment) Bill, the amendments that we have moved are necessary for
enhancing the powers of the capital market regulator.

Itis intended to establish a Board to protect the interests of the investors in securities and to promote the development
and also to regulate the securities market. There have been a series of shortcomings observed and in regard to those
shortcomings, we found that the legal provisions that are available to the SEBI Act were somewhat limited, particularly in
regard to inspection, investigation and enforcement. So, it was also felt necessary to strengthen the SEBI in terms of its
organisational structure and institutional capacity.

That is why, this Bill proposes to expand the Board by raising the Board members, including the Chairman, from six to
nine. At least three of these members will be whole timers.

The major thrust is on the empowerment of SEBI with respect to inspection, investigation and enforcement. Penalties
existing under the present Act are mild and are not really serving as deterrents. Therefore, some additional penalties have
been proposed to enhance the punishment for offences committed under the Act, rules or regulations. The Act is being
amended to clarify and define offences such as insider trading, fraudulent and manipulative trade practices and market
manipulation.

The Act provides for appeal to the Securities Appellate Tribunal against orders of the SEBI. The Tribunal, at present,
consists of one member known as the Presiding Officer. It proposes to make the Tribunal a three-member body and to
prescribe qualifications for the Presiding Officer and also the members. The Presiding Officer of the Appellate Tribunal
should be a serving or a retired Judge of the Supreme Court or a serving or a retired Chief Justice of a High Court, to be
appointed in consultation with the Chief Justice of India. An appeal against the orders of the Tribunal will lie before the
Supreme Court but only on points of law.

It also proposes to empower the Central Government to grant immunity from any action under the Act, rules or



regulations to persons giving information to SEBI about offences or violations of the SEBI Act, rules or regulations. The
Appellate Tribunal or courts will be empowered to compound offences either before or after institution of any
prosecution.

Sir, with these words, | commend that the Bill be taken up for consideration.

MR.DEPUTY-SPEAKER: Motions moved:

"That this House disapproves of the Securities and Exchange Board of India (Amendment) Ordinance, 2002
(No. 6 of 2002) promulgated by the President on 29 October, 2002."

"That the Bill further to amend the Securities and Exchange Board of India Act, 1992, be taken into
consideration."

SHRIA.C. JOS (TRICHUR): Mr. Deputy-Speaker, Sir, thank you very much for giving me this opportunity to speak on this
Bill. Even at the cost of being repetitive | too have to say that resorting to this Ordinance route has to stop. | cannot say
that the hon. Finance Minister did not understand what Shri Basudeb Acharia said, but he did not mention anything about
resorting to this route of Ordinance. Shri Acharia, throughout his speech, dwelt on this issue of Ordinance. But the hon.
Minister has not mentioned anything as to what necessitated the promulgation of this Ordinance. There are quite a few
such Ordinances that have been issued, namely, the Securities and Exchange Board of India (Amendment) Bill, replacing
an Ordinance; the Unit Trust of India (Transfer of Undertakings and Repeal) Bill replacing an Ordinance; Representation
of People (Amendment) Bill, replacing an Ordinance; then there was the Delhi Metro Railway (Operation and Maintenance)
Bill, replacing an Ordinance.

15.00 hrs.

Earlier, in this august House, we passed another Act, the Securitisation and Corporatisation Act, which also replaces the
Ordinance. If this practice goes on like this, there would be no necessity to go through the exercise, which we are doing
here because the Government can do anything.

After very prolonged discussion and deliberation, the system of Standing Committees has come into being in India. This
system is followed only in Canada. We adopted it and it has been successfully functioning in our Parliament. Cutting
across the political cleavages in the House, the Standing Committees discuss threadbare all the Bills and subjects
entrusted to them. In 90 per cent of the cases, if | may say so, in 99 per cent of the cases, the subjects are studied in the
Committees and unanimous recommendations are presented to the House, which is of imnmense help. | could say that
this is neither Vajpayee Government nor NDA Government, but this is Ordinance Government and Ordinance Raj. Six
Ordinances have come in this Session.

SHRIMATI MARGARET ALVA (CANARA): They were promulgated on the eve of the Session.

SHRIA.C. JOS : Yes, on the eve of the Session. Whatever one might say, we have repeatedly stated that the functions of
this House become futile because of issuance of Ordinances like this. So, | join my hon. colleague Shri Basu Deb Acharia
in requesting you to give a ruling on this matter. Otherwise, | am afraid, this Government will go on issuing Ordinances on
every issue.

Coming to this Amendment Bill, my party and myself are in general agreement with it. We generally support it because in
the last ten years, because of reduction of interest rates by the Reserve Bank, which is a very welcome step, millions of
investors have come into this market. This is likely to continue in the future also. Small savings in the banks are declining
because they are not remunerative and the investors now are not getting the rates of interest they used to get. So, more
and more investors - small, medium and large - are coming into the market. They are all eagerly looking to the market.

However, our experience in the market for the past ten years has not been a very happy one. Our investment market is
scam-ridden and fraud ridden. Every other day we read of some fraud or some scam taking place in our capital market.
So, SEBI should have some teeth. It is only proper that this hon. House give empowerment to SEBI.

My friend, Shrimati Margaret Alva is the Chairman of the Committee on Empowerment of Women. Empowerment of SEBI
is also an absolute necessity.

SHRIMATI MARGARET ALVA : They will empower SEBI but they would not empower women.
SHRI A.C. JOS : We will empower you, do not worry.

Even as per the statistics put out by SEBI, there are nearly 30.8 million investors in the market. You can imagine the
situation. Whatever be the claim, millions and millions of investors are there in the market. Therefore, it is not only
desirable but also essential to have a very stringent law by which the uncontrolled bulls can be controlled by SEBI. So,
we do welcome this step.



When we go into the merits of the amendment, it is a very sorry state of affairs that the amendment itself is very abrupt
and incomplete. | may invite the hon. Minister's attention to Section 2 of the Amendment Bill. It is Section 2 of the parent
Act, which is now being sought to be amended. However, in Section 6, they are mentioning about investigating authority.

| am yet to find a law wherein definitions are not given. In this case, in the parent Act, there is no Investigating Authority.
But here, we are introducing 'an Investigating Authority'. But what is the Investigating authority? What he means by the
'Investigating Authority’ is not mentioned in this Amendment Bill.

As per the guidelines of the Legislative Section of the House, the definitions cannot be given by Amendments, otherwise |
would have given Amendments on definitions. The hon. Minister may kindly look into it. There is no definition of other
Investigating authorities. Nothing is mentioned about the Investigating Authority. By Section 6, the hon. Minister
proposes to amend Section 11 of the parent Act. Here, he is adding 'the Investigating Authority;. It is also said that
anybody can be the Investigating Authority.’ It is a very dangerous proposal.

He should define 'Investigating Authority’. According to me, the Board of Directors can appoint anybody as an
Investigating authority. It is said that anybody can be appointed as the Investigating Authority.

On page 4 of the Amendment Bill in line 11, it is said:

"It may, at any time by order in writing, direct any person ( hereafter in this section referred to as the
Investigating Authority specified in the order to investigate the affairs of such intermediary..."

Sir, here such a huge amount is involved. But in the proposal, any person can be appointed as the Investigating
Authority to investigate such a large number of companies with huge amounts involved. My submission is that the
hon. Minister should define it as a Divisional Head of the SEBI. It may be any senior officer of the SEBI. They are
having three more full-time directors. The Board can invariably direct one full-time director to be the Investigating
Authority. Otherwise, this Section is liable to be misused and it will become a mockery of the amendments.

Sir, the hon. Minister mentioned about adding three more full-time directors in clause 3 of the Amending Bill which
amends Section 4 of the Parent Act. There, he is amending section 3 Sub-Clause (d). It is said that five other
members of whom at least three shall be the whole-time members.' But what is the qualifications for those
members? The Central Government has given very wide powers to appoint anybody.

Of course, | know that in the parent Act, under Section 4, sub-section (5) they have said that 'the Chairman and the
other Members referred to in clause (a) and (b), Sub-Section (1) shall be the persons of ability, integrity and
standing.' Like that, so many things are written. But my point is that, at least, there should be some qualification
prescribed. Otherwise, | do not want to say that any number of retired people are there. As per the choice of the
Central Government, they can be appointed. It is also a very wide and unbridled power given to the Central
Government, which, in my opinion, should not be done like this.

So, | am moving an amendment saying that on page 2, line 30, 'who should be the people having professional
qualifications with 10 years experience in finance accounting and finance fields, such as, chartered accountants,
company secretaries and MBA Finance because they are dealing with crores of rupees.

You are dealing with crores. So, we have to have some qualification otherwise anybody could be appointed as full-
time director. It has been said that they should be the people of integrity. Integrity is not the sole requirement. They
should have professional qualification also. So, my submission is that the Section should be amended in such a
way that people with qualification and experience in the field are encouraged and appointed as full-time directors.

| do not know whether the Finance Ministry has really thought about the amendment of section 4, which amends
section 11 prolifically. In (ia) it is said:

"calling for information and record from any bank or any other authority or board or corporation
established or constituted by or under any Central, State or Provincial Act in respect of any transaction in
securities which is under investigation or inquiry by the Board; "

Nowadays records are being kept in a number of ways. They may be kept in computer, floppy or in any other
electronic device. So, it should be specified. | have moved an amendment in this regard also which says:

"Page 2, line 19,-
after "record", insert-

"take certified copies of such records and information or print outs of data stored in floppy, CD



or any other form of electromagnetic data storage device.

Even now, it is very difficult to decipher a floppy. But that is not mentioned in the law. It will lead to many other
complications. So, my submission is that the amendment should be worded in this way. The same thing happens in
the following section also.

"(2A) Without prejudice to the provisions contained in sub-section (2), the Board may take measures to
undertake inspection of any book, or register, or other document or recorda€; "

After 'record’ | have moved an amendment to insert:

"or take certified copies of such records and information and print outs of data stored in floppy, C.D.,
tapes or any other form of electro-magnetic data storage device "

My request to the hon. Minister is to give a serious thought to this amendment. Because of paucity of time, | am not
going into any other thing. At Page 5, a new Section has been incorporated which says:

"Where in the course of investigation, the investigating Authority has reasonable ground to believe that
the books, registers, other documents and record of, or relating to any intermediary or any person
associated with securities market in any manner, may be destroyed, mutilated, altered, falsified or
secreted, the Investigating Authority may make an application to the Judicial Magistrate of the first class
having jurisdiction for an order for the seizure of such books, registers, other documents and record. "

My humble submission to the hon. House is, this is a cumbersome provision. If an officer goes to the first class
magistrate, first of all an application has to be filed for search and seizure.

Secondly, it will be a protracted thing. It will take a month or two to get an order from the Magistrate. My submission
is that this should not be added because in the Income Tax Act, we have got an akin provision. In that provision, the
word "Magistrate' is not there. The officer can go there. If the officer has reasonable belief that certain things are
happening, he can enter into any office, seize any book, and search any locker. It is a pervading Section. It is
Section 132 of the Income Tax Act. So my submission is that that has to be avoided. Instead of that, | am moving an
amendment as follows:

"(a) enter, with such assistance, as may be required, the place or places where such books, registers,
other documents and record are kept.

(b) to search that place or those places in the manner he thinks necessary.

(c) seize books, registers, other documents and record, it considers necessary for the purpose of the
investigations.

Provided the investigating authority shall not seize booksa€, "

After that, everything is there in the Act.
MR. DEPUTY-SPEAKER: Please conclude now. We have allotted three hours and you have taken 17 minutes.

SHRI A.C. JOS : Sir, my submission is that if that is accepted, then Sub-Section 9 can be deleted. If the senior
officer is given permission to enter into office and the power of seizure etc., then sub-Section 9 can be deleted.

| fail to understand as to why under Section 24B the power of immunity has been given to the Central Government. |
am sorry to say this. If correct explanation is given, | am prepared to accept it. Section 24B reads like this:

"The Central Government may, on recommendation by the Board, if the Central Government is satisfied,
that any person, who is alleged to have violated any of the provisions of this Act or the rules or the
regulations made thereunder, has made a full and true disclosure in respect of the alleged violation, grant
to such person, subject to such conditions as it may think fit to impose, immunity from prosecution for any
offence under this Act, or the rules or the regulations made thereunder or also from the imposition of any



penalty under this Act with respect to the alleged violation: "

Section 24A gives compounding right for the SEBI authorities. | cannot understand the rationale behind it. | think it
has got something beyond that because it is giving wholesome power to the Central Government to give immunity.
So anybody can approach the Central Government with the recommendation or without the recommendation of the
SEBI, and the Central Government, if it is satisfied, can exonerate anybody. That is a very dangerous thing. That
shall not be accepted. There is no necessity for that. It is because Section 24A gives powers for compounding
certain offences.

With these words, generally, | agree with the proposals and | support the Bill.
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qY<d STl St 7 Sl wel, A SHS! A gl 99 § qrfae aff @ sege O A1 e ween | ¥ e # gaved fiftws wiee @1 oft| e
IEH G FHE BT AT ATl U T 9P 96 HHC H IH W 41 g3 I HAC 7 dgd o0l Reprsew 90 w &f | # fa #=f st & yrefw
ST fh I HAS 7 BIC Fa9Dl BT B/ S B fay oif Rawie @ off, S961 seag= Svb HY IH B I9GT 7 gl

F A € 5 At o iR 3 anfeg) ofes wa § g guf 95 wg 9 o off, S faft w9 9, iR, FeR o, frdtas,
THRITCH iR FRIhed & 79 7 Swvd o ififae ol S=ei @ver f& wrax @ 1, fdFs gfer areft orar 7 @, a” 9 yfors & w5 iR 8
et 3R iR 99 9R A% B @ 3 At At & Fo ARl & AR H YerdR F 9 Ioelt 81 STAT-ITAT PR & Mfrer € 9 fha s
TR § H1E. .30, S-iel @ e srcede d fFofa o # fdore & €, S8 aN d 89 SFd 81 59 39 YR &1 RAdbrad o €, 3 qa
2 f6 &3 aRe st €, 9 ded o & @, there is a difference between the Department of Company Affairs and the
Finance Ministry. There is a difference between DCA and SEBI. We all know it. gt st et 43 €, <=t fawrr wiwi 49 €
T 37t gfc # wAfore €| orR faw #aTer SuH ¥ $8 e fda @ g we @i g &1 | think this is not an end. But Sir, |
would like to urge the Finance Minister on one point. If SEBI wants authority, let us give it. But that should include
the clause of accountability also. And that accountability clause has to be included everywhere. Only politicians are
held responsible and accountable and not the SEBI.

Tt BT 1994-95 H THINAR Dl AT AT AT 3R PR IHWH! BT w9 RAm 7a11 I6 W 1997 # FA& fFgan Y 3R THNaR DS vl R
T w51 3R A © I Anft| g9 g v Wl & wny & | R U e @ e [ | 99 9uki SR &g A, 9



i @I & -t =raehe ®.gE. wadt St ) 98 9t 1997 W Fgad g1 SUd B 7EH # siut RulE SR off, i swat RaE < A
FH9 B: WA AT Y| 3 XHAM, e o 34, <981 F B g a15-faarg g @ 8| A6 Us gEl, fasen, o s 3k gL .
a9 wifa €1 All these violations have been done purposely during those six years. 3@ &3@ # @14 o1l w4 #de §&d,
FeRgafere ok S91& ToicH | HAd & SR & IRM 99 saved UHIRGEE A et X 6y, a1 Arar |t & o St 2 iR |l arerT-
aTer gaTe efiTe i @ikl &1 No, this is not violation. Till the Act is amended, and till the Committee submits its
final Report, there is a loophole and it can be allowed to be exploited by the industrialists against the interest of
small investors. 7z e F19 a1 @ - PR $IE aRR <, o d J9 Gahdl o, $1S Hiied yaue 3al, a1 # 7 Ahdn o, AfeA

Legal opinion was submitted in favour of the manipulators, in favour of acquirer and in favour of corporates by none
other than the Chairman of the Takeover Code Committee. In his personal capacity as lawyer, he was giving legal
opinion to the SEBI and SEBI was accepting it. You want authority but you do not want accountability. @ & w5 &

= @t e 7E off, T faw warera Bt Rreterd 7 oft % 7' S9= # S® You can take only at one place. smu@r #r =y,
w =rfey, o §t@ 21 You act as a lawyer, but remain Chairman of the Takeover Code Committee till the
implementation. Submit legal opinion and get money from the corporates. sififra t& &, are <t sidfaT aFfg a1
Tt Sft =1 &I In whose favour? Let me read that out. He has given opinion in favour of Birla and Reliance. In Gujarat
Ambuja and ACC case, he has given the opinion in favour of Ambuja. RieiRé feggar = S=a Heds v ok aftw ad@t &
T A5 ] AfFT 1R siik vEeRfRfard B wr? wn gw faw darerd @t Reerd 7 2w 4@t 9 Reerd w27 onft St wrha
I 49 9, S 98 3resT farg Sorn| I FE 6 oy ¥t #Y fha afeER  ® & ok e reR @ drlf B sfeR e w A 1w O
IR W A8 H AT |

Heey, & TP o1 a1 Bel AEdl € T8 I Wel 8, Bfied " B doliuen e B g gud ue iR WaeT B B sravaddr 81 39 W
faer @1 39, o 3 od W A 7' R 78 ¢ @ & 5 vne s=ved &1 dar aifte &9 fierm We opened our capital market and
finance market in 1991. We have liberalised everything, but we could not develop a regulatory system. 1991 # =fg
AT WA gl IHa g fed==d f¥dde WA d U &R SIS ¥UY Y, o S § 4 IR He BqY MY, T4 dfh1 Brg=a # 10
BIR &I Wb H Y 2| 1998 # wigw R g¢ iR Sus yvama Ha= niRka gRi faan 1| 3R st & forg Wt & it 1 fae
8, AfF T gived &t 99 39 afw frd, s @1 R 7 21 F wrefia w95 St @ s A § &0 3 Ra &1 wwelq w4,
Sifth 8T8 7 8 & o9 39 e &1 €fen HAdt 3 faR & forg 4w <1 81 9o &, 9fifa $9 R ) 3w g=ime § w& | Let us pass the
Bill. Let us accept and adopt this Bill, @ # st fam w3fsft & mef=n v =mgan € 6 39 418 30 Ua A& a1 § 3R 36!
ARBPR T T, S 918 ¥ ¥ <@ 5 3w Ra 4 91 gt ' 1E € 96 { F B AN R B vl & 24l B ' wA @ Ay, e
fRiren tere oY) W AN @ Wa g=ived gaiies O ff Tame-afdnr oY a@ife o Fawe! o s9er 31 ot e 95| 59 an 7 s
fa=m @<= =ifgwl This is going on since 1991. But | do not want to blame any particular officer or SEBI or the Minister.
3T {fl B ARBR B, Af T & v Rived &1 Fafor &Y | 7 Ut T SerevT o @Ean gl Qdt 7 e et & fog s Sfpfres
& 8, IEH Bad 80 HHI & It B

The Investors' Association presented a petition. The Bombay Stock Exchange had declared 963 companies as third
category companies, vanishing companies which are not available to small investors. gzt g w& 2 f& ga® fvfa &4
Fm? Tl feurdie o Hft aroeR ik Rod 4@ sroet s g =med €| we gawe” @E <81 € 936 companies are not
traceable. &1 Hw@ic B 2, 98 H Tdolaer el 2| R T & e &1 tgH fRar 21 anfhw gy el 7 o foran 21 9t @ gaw &g
e, A vanishing company will be a company where the Government dak is not accepted. =i. firar & ¥ it g7aweR v
Treaer & fore ard et oft, v o +ft e femR By

SHRI E.M. SUDARSANA NATCHIAPPAN (SIVAGANGA): Sir, as he is a Member of the JPC, he wants to make a lot
of points. ...(Interruptions) Of course, it will be beneficial to us. ...(Interruptions) Can he take part in this debate?

SHRIMATI MARGARET ALVA : Shri Somaiya, as per the convention of the House, since you are a Member of the
JPC, you are not supposed to speak on this Bill here. ...(Interruptions) Under the convention, we were told that this
is not allowed. Otherwise, | also want to give my name. We were told that as Members of the JPC, by convention,
we should not participate in this debate....(Interruptions)

SHRIKIRIT SOMAIYA : | do not think it is so. It is purely a different Bill. This has nothing to do with the JPC. This is
about small investors' protection and giving more powers to the authorities concerned.

SHRIMATI MARGARET ALVA : All the information comes to you.
SHRI KIRIT SOMAIYA : If your party wants to give your name, you can also suggest certain things.
SHRIMATI MARGARET ALVA : We are talking of the convention.

SHRI A.C. JOS : By convention, Members of the JPC will not participate in the discussion on the Finance Bill of this
nature. The JPC is on the stock market scam. That is why, she did not ask our party to give her name. Otherwise,
had she wanted, we would have given her name. The only thing is that some impropriety is there in your
participating in this debate. That is all. If you want, you can continue....(Interruptions)

SHRI KIRIT SOMAIYA : | beg to differ with you. If the Madam wants to speak, she can give her name. There is no



question of impropriety. Madam, if you want, you can also speak.
MR. DEPUTY-SPEAKER: Having given him the floor already, let him complete now.

SHRI KIRIT SOMAIYA : Madam, if you want to speak, you can also speak....(Interruptions)

ARy, ¥ vd ok fma § e agm 5 5w o A it @g g €, F oy et S =g 6 A faw w5 of 9 9l @ o
AT @6y AT | A AARAT Y §| gHDB! TReATaHE Uiferell Brgiengd € ¢ § 3R Wi # ShIaR Ble B AR H i Frofar & fRan wn @1
e 6 AT R 750 off 38 ok e wv®, TRaTaie Tiferelt & AR # I R 3t e &7 @1 wae

TRy, 3 Ol & Way ¥ W1 v 3R Ay &, 9% 7w & 5 W gaved Uy@vd U 3awd & 9N H 9 €, SUS Hey # f¥urdde oifw e
Had, Tl IR RIS TUT RIgSTd B e & YT Wl Saved Bl derre I UeT 8, 99 U9 & g9avey Yo@ 9 3R 3dawia & oy
ST HRAT ATaTD 2| G2 VAT o @1 2 6 o1t ¥ ¥urdHic s1uen srar-orer 41 sHcal o, Wil afaeivs SHIec 8, S99 Ul 3fe 9,
AT BRI B BT TT B el 2| A welt ofY, feurdde 3wt e ft 3% ur €1 39 ey # 98 fofa aex sueT fhw R 9
& |1 ITART H Gl &1 G U & & It 7 U 3resr g7 eI W aarn €, et onft Sgured 8 w1 81 98 3R Surer o7l
Y 99, IUS IR A WA DI AEWHAl 2| H °Iered Bl 8, A IHS HdvE R TRaged &1 9 Red g, 99 A s 79gd A 31
MaTHal Bl 59 IR ¥ off freft ger & It #§ 7 81 w1 2 iR 59 e ¥ ofk aiftrer & 291 =ifey, 39 ey § F fam w3 <t & e
FRAT AR FEH W1 U 3R wifaw fman w8 - "RenfEn 1 R, 7 wigHime e 3 39 dew H ot wRE @t sravg@an ot 2
a9 Yo 16 H foran & ofiR oy dei # off foren & - wigHlma e | # g7 S 9, SHeiaR Bis A ¥ §9 UER &1 8T 8
FHHHT TR ARG 80 FIR TULT W HRA€| (agr)

SHRI AC. JOS : That is what | have also said.

SHRI KIRIT SOMAIYA : | support your point. That is why, initially | said that this is a good Bill. But some corrections
may be needed. So, the hon. Finance Minister can form a small group which can interact with the small investors or
the hon. Members like you. Whatever positive corrections are to be made to strengthen the investor protection
measures, they can be made subsequently.

ATER, q @1 T R h-3Naw iR afaere # siftidan Ued uie o 1 31@ TR BUA B 25 HIS BT BIASI Bl © A1 98 Ui g
T THY Y A 2| FHAY HUISFET 3 Ueh 741 B¥H a1 741 2| 39 W1 v foran & & sifdrehaw 49! ol o 41 U SIS A1 §B
3R 2| quT FrEal g 5 SUS uvET T B? S 991 fafes &9 °d @ €1 99 IR | il B9R Al WR fadn, <ifhA o 9ue d|

H g8 goieeE Td S dfgs &A1 @1e A1 a8 el 81 @1 2l fREme & day § S siferdea Ry € 9 oft ¥ onus W e agmi 1

"The "proper proceedings" in which a complaint from an investor can be disposed of by SEBI is the
investigation procedure provided under Chapter V of the 1997 Regulations. There is hardly anything
before the Tribunal to show that SEBI had carried out any investigation."

This is regarding Gujarat Ambuja case and it further says:

"It was but incumbent on SEBI to make a detailed investigation and decide the issue instead of disposing
of the complaint in "adjudication style". It appears that no serious effort was made to find out as to
whether control has been exerciseda€;.

The proper course for SEBI would have been to investigate the matter independently, availing the
expertise available at its command. SEBI Act is a piece of beneficial legislation to protect the interests of
investors in securities."

3t qaran WY 6 -9 S Ed 39 ThR F & 9 aad D & 15 H, FAred, AYYeicd, TR ® Har B & d18, I9 W /T R
ar$ gE? W 1991 ¥ WY 2002 TF Ht B IHifthee, Ferd AT AR B FAR T BIS HIRATS g8 87 FT Gt # werar TE 8?7 3o wie ik
v fed a1 What was the surveillance wing doing? Why were preventive measures not taken? Why was no action
taken?

T HUl & god U1 < Arel 9 At DY yged! forve H arreft 81 6 B9IR Breicw €1 A Tl 3 HufTal @1 IeTeRvT € wWeban §| gafag #
A fag w20t S & T wielr som 6 ey o |iRE 6 e Sfiee mifhe &1 SIS W & O 98 ® Wiid-sdvex| 98 Arfthe # W a1 IR
FOR, Sftee Afhe & N U461 S @ U ST 3R SR 79--14 Wioiaed att, foas @R ghiaite-1rel geiit| difdd snR Sud
HT2I ST 1 WS, SHHT 0T o T fHern o1 freawsfiaar & uee | ¥ IR iR R Sfted wifbe § Wia-gdaved fhad €7 guE-
64 # TF PRI ATl AT ITE BIoSH ¢ 3TN 3TTR &H T-37e THR & fSdad, Hueit fraes f¥uifire, =gerar ws $awed, and another
sector which is now being opened is the insurance sector. Insurance sector, Non-Banking Finance Companies,
Collective Investment Scheme, ¥ \a 7R &1 Wfiiet HXA A IR FUS & BT aveH BT | 31T: TTHI TN S Y MU T 37267 HaA
o &1 31T Tt B 1 BRI 3 a1en fAgas A € ofR s wnedA s gy F dadt Tg uele Hew 6 9 1 U ugel ded
forad 95 e i &t fpvor foard € %@ 2|



I 0 a7 @1 ¢ g 1 aR Sfea aifde § areffian ofk et st St @ gon 4w At o @1 Us Bict Wt amen Rt
3 3@ 2l IR fawarw © 1% 3@ Qe 4 g8 vgen ®aq ok @ 78, w1 i | guw wem, dw wed a9 w) Dftea @ifbe

Rt & oy ye sreen fdd 99 &Y 38T ardiaver fAHir sl &9 gad QUi @ei| & &l

SHRI MOINUL HASSAN (MURSHIDABAD): Mr. Deputy-Speaker, Sir, | rise to support the Bill brought forward by
the hon. Minister of Finance. When | support the Bill, | would like to say that such an important Bill has been
brought forward without any scope of scrutiny by the Standing Committee. There has been a mention here about
the Ordinance raj or the Ordinance route. The Government is in the habit of passing an Ordinance on the eve of the
Session. So, while | support the Bill, | firmly believe that this process should be stopped. A clear-cut mechanism to
scrutinise the Bill through the Standing Committee should be introduced so far as such an important Bill is
concerned. This Bill is very much required.

In the last four or five years, the money market has frequently been hit by scams. The stock market has been hit by
scams. In such a situation, this type of Bill is very much required. This Bill is trying to improve the regulatory system
in the money market. So, the Bill is very much necessary. When | went through the earlier Bill passed in 1992, it
had been mentioned in the Statement of Objects and Reasons that the same had been introduced or enacted to
‘protect the interests of investor'. | firmly believe and you also believe that they have utterly failed to do so.

In the scam, the investors, particularly the small investors, were cheated. So, an opinion has already been
expressed in this august House that SEBI should have more teeth. Earlier, it has been said that SEBI is a toothless
watchdog. | agree on that point. But | must say that even the powers already lying with the SEBI have not been
used on time and appropriately. .

In this regard, here is another point. | have given a quick look to some sections of the Bill. There has already been a
mention about section 3(d) by my hon. friend, Shri A.C. Jos. Well, there are five Members. Among them, three
Members will be full-time Directors. But there is no mention about the qualifications of the Members. When scams
take place frequently in the money market, there is no transparency today. Every day, we are questioning as to why
we are appointing somebody in the process of pick and choose. We must appoint whole-time Members with proper
professional qualifications.

| suppose they must be from accounting or financial field. They must be Chartered Accountants or Company
Secretaries or MBA (Finance).

Secondly, with regard to section 4(ia), so far as records are concerned, | would like to know what do they mean by
record. In this present and changing scenario when the information technology is developing in every sphere of life,
the conception of record has been changed. What about the certified copy, what about the data storage floppy,
what about the print out, what about the compact disc or any other electromagnetic data storage device? It has
been correctly mentioned by Shri Kirit Somaiya that there should be a small committee to interact with them for the
little lacunae in the Bill and settle them out later on.

My third point is about the functioning of the SEBI. It is not up to the mark. Everybody knows and | have a report so
far as the amount of investor is concerned. There was a report by SEBI, where it is stated that the number of mutual
fund investors as on 315t March 2002 is 3.8 millions. Earlier, there was a report by SEBI and NCAER where it was

estimated to be 23 millions as on 315t March 1999. My question is, are we to believe that about 7.8 million mutual
fund investors come in Mutual Funds in three years? | suppose that it is not only improbable but also impossible.

My second observation is regarding disparity. The UTI website claims that there was an investment by 28.96 million
investors as on 28" June 2002 whereas the SEBI says that it was 24.4 million investors in UTIl as on March 31,
2002. It is not believable, | suppose, specially when the time is not good or when the time is very much turbulent. In
this time, there is a lot of mutual fund investor coming up. It is not believable, | suppose. It is a case of impossibility
again. My point is that there is a little information available regarding the small investors profiles also with the SEBI.
A major portion of the policy has been designed keeping in view the small investors.

| would say that in the Act of 1992 there was lack of mechanism of investigation and enforcement. There is some
clause to improve the situation in the present Bill. | must agree with that. But | must say that political will must play a
vital role in this regard and | expect this from the Government side.

Again, | say, in comparison to the 1992 Act, so far the offences are concerned, insider trading, fraudulent and
manipulative trade practices or market manipulation was not actually an offence in the earlier times. This time, in
this Bill there are a lot of provisions to improve the situation. So, again | would like to depend upon the Government
of India's will to improve the present situation and give a confidence to the money markets of our country.

| will quickly mention three-four more points here. We have seen in our practice that DCA cannot scrutinise the



companies that are registered. Why is it so? It is because of lack of adequate number of personnel available with
them.

It must be looked into.

Secondly, SEBI, as seen in the recent stock market scam, had no power to seek information, scrutinise the
documents of companies and the brokers operating in the capital market. So, the power of seeking information,
seizure and search would help SEBI to bring to light the important aspects of unscrupulous operators and also the
companies. This power should be provided to SEBI.

Another point, which has already been mentioned, is about the role of SEBI as a regulator. Sir, transparency and
accountability are the main things of the present time in the money market. They are very much lagging behind. So,
our demand is that transparency and accountability should be up to the mark.

| have gone through the Report of the JPC of 1992. There was a suggestion regarding corporatisation of the Stock
Exchanges. It was one of the major recommendations of the JPC of 1992. | would like to know the fate of that
recommendation.

Secondly, the Stock Exchanges and handful of brokers' clubs further raise the question of transparency and
accountability. What is the opinion of the Government in this regard?

The third one is regarding different time frame and days settlement in different Exchanges. It is a problem. Some
step has been taken in this regard but the situation has not improved. Settlement at lesser time should be provided.
De-mutualisation is an important aspect, which should be looked into. Another one is online Demat form. There are
several lacunae in the system and they have not yet been addressed to.

15.58 hrs. (Shrimati Margaret Alva in the Chair)

Shri Kirit Somaiya has also mentioned about the Bhagwati Commission's Report. | would refer to two
recommendations of that Report. On the take-over code, there are many amendments provided in the new Bill for a
level playing field for SEBI. | agree with them.

There are two sectors of disclosure of holding. One is, acquirer to make three stage disclosures — 5 per cent, 10
per cent and 14 per cent level to target the Stock Exchange market. It is a proposal. | know from the Bill that SEBI
has accepted it in tofo.

My apprehension is that there is a negative impact on the money market. Second one is change in control. It should
be allowed provided a special Resolution is passed, in addition to the postal ballot. It has a negative impact on the
vibrant market.

| have three suggestions to make before the Finance Ministry. Firstly, SEBI has to be more careful in deciding the
composition of the Committee. Secondly, it has to fix a time frame for the submission of the Committee Report.
Thirdly, SEBI needs to have some ground rules. These are my three suggestions before the hon. Finance Minister.

With these words, | conclude my speech.
16.00 hrs.
DR. NITISH SENGUPTA (CONTAI): Madam Chairperson, | thank you very much for giving me this opportunity.

| rise to support this Bill, which, | think, is very timely. In 1992 when the first SEBI Act was passed, not enough
power was given to this body. Since then a lot of changes have taken place in the capital market. While some of the
powers now being given to the SEBI, hopefully, will help the regulatory body to regulate the market, | am afraid, a
lot of damage has already been done to the market in the last 10-15 years by the inability of the SEBI to really
regulate.

Now, | think some of the problems raised here are subject matters of the small shareholders. It was mentioned by
my friend, Shri Kirit Somaiya. It is a real problem. A market must have thousands of independent decision makers,
buyers and sellers, to really make a market, whereas the system that has come into being, after the abolition of the
capital issues control and the creation of the SEBI, is that you have only some of the few institutional shareholders,
Flls and some mutual funds. The small shareholder, by and large, has simply done a vanishing trick from the
market, thanks to the fact that the small shareholder was really crooked during the years of 1993, 1994 and 1995.
After the abolition of the capital issues control, the investor was simply thrown to the lap of the greedy merchant
bankers and dishonest company promoters. SEBI became a mere sightseer at that time and it was unable to control
the system. So, the small investor disappeared. Therefore, some urgent thought must be given as to how we can
bring back this small investor to the market so that it becomes once again a market where decisions to buy and sell



are taken by thousands of people and the total market is created by that effect.

Now, Madam Chairperson, while | support the Bill, | do not know why the strength of the Members has been raised
from six to nine. What is nine-member Tribunal? Why do you not keep it at six? You are justified in giving two full-
time members other than the Chairman but that does not mean that you have a big body of nine people. It is more a
kind of talking shop rather than a compact executive body which can take right action. So, | would request the hon.
Finance Minister not to raise the number very much.

| fully support the good suggestions made by Shri Jos, Shri Kirit Somaiya and, of course, Shri Moinul Hassan. | am
very happy to see that on this Bill there is a very rare agreement among Members irrespective of their Party
affiliations, to support the fact that the regulatory body should be given enough teeth to really act.

Madam Chairperson, much depends on how the SEBI acts really later on. But it is not so much on the powers that
are being given but how they are being applied.

In the past, a lot of time has been given to unnecessary things like insider trading. You know there is one particular
well-known multinational company which was accused of insider trading. SEBI spent so many hours and days
together in trying to fix up that company and accusing the Directors of insider trading. But, somehow they forgot the
fundamental fact that there has to be something called 'intent' to defraud mens rea. Who gained? No one gained,
but it was a mere technical fault about rise and fall in the share market and the fact that some people must have
known about it. But, unless it was proved that they made money out of it, | think, there was no point in proceeding
with that kind of a formulation. It was right that the Finance Ministry overruled the decision of the SEBI. Insider
trading should be really felt more in spirit than in letter.

In the last 15 years, we had the Harshad Metha scam. Thereafter, 10 years later, we had the Ketan Parekh scam. It
was an exact replay of the former. Only the names are different. So, the point is somewhere, | think, somebody has
failed and the biggest point, to my mind, is that the biggest factor in the market is sentiment. Through over-
regulation in the last 10 years, we have killed that sentiment.

When the SEBI decided to abolish badla trading very suddenly and very drastically, that, to my mind, was not the
right decision. The badla system had its abuses no doubt but it is more sinned against than it has sinned. It was
abolished suddenly like a midnight decree of the Moghuls. In its place something called 'options and futures' was
brought in. That is a sophisticated system that has prevailed in the West but it took about a hundred years to
evolve. You suddenly cannot replace an existing system by a new system, which is still to stand on its ground. So, |
would request the hon. Minister of Finance to have a look once again at the possibility of reviving the badla system
in some form. He should go by the very practical report submitted by the committee headed by Shri Deepak Parekh.
It made some very good recommendations about how the badla system could be refined. Somehow or the other,
badla was a dirty word; the Ministry and the regulatory body simply forgot about it and did not do anything about it.
They did try to introduce options and futures but it has not really taken off. To my mind, serious efforts would have
to be made to revive the badla system in some form or the other under proper control, under proper care and with
proper safeguards. That would itself bring back a lot of sentiment in the market, which has been absent at the
moment.

With these words, | support this Bill very strongly. Shri Basu Deb Acharia did say a lot of things about what had
happened, but sometimes | find it very strange that a Bill is being opposed for the sake of opposition and only
because it has come from the Government. That was, to my mind, the spirit behind Shri Basu Deb Acharia's
eloguence. This is a good Bill as shown by the fact that it has received support from all sections of the House,
irrespective of party affiliations. | think, some eminently practical suggestions made by Shri A.C. Jos and Shri Kirit
Somaiya should be looked into. If it is not possible now, in future, the hon. Minister of Finance should find some way
to examine and implement some of these practical suggestions and also some of the suggestions that | made like
the possibility of reviving the badla system in some form and finding ways and means of how to bring the common
investor, the small investor and the prince of the market back to the market.

SHRI E.M. SUDARSANA NATCHIAPPAN (SIVAGANGA): Respected Madam Chairperson, thank you very much for
giving this opportunity to put forth certain ideas regarding the Securities and Exchange Board of India (Amendment)
Bill. We support this Bill in all respects. At the same time, | would like to suggest certain approaches that could be
considered.

As Dr. Nitish Sengupta said, the small investors have a feeling that the shares of well publicised companies are
reliable. Therefore, spending on publicity is much more in certain companies and advertisements are given out to
lure people so that those companies could be accepted by prospective investors for investment. The new
amendment gives the right to the SEBI to control that and also stop them from publicising and advertising for the
purpose of getting investments. Small investors are nowadays afraid of investing in companies because they fear
that their small money would be wasted in scams. At the same time, when we have gone in for globalisation and



privatisation, people should be educated on how to invest in companies. Just as Shri Kirit Somaiya has said and
has taken the initiative to unite the small investors and to educate them wherever it is possible, the same thing
should happen everywhere so that people come forward to invest money, get profits by doing their own business
and, at the same time, get dividends also properly.

Whenever there is a shaky market, especially in the share market people are agitated and immediately we go on
saying that the SEBI should have more teeth and they should have policing powers also. Here, policing powers are
given but with the restriction that they have to go to the Magistrate to get the permission before entering the
premises and getting documents investigated.

| would like to suggest that the regulatory power should be a power whereby companies gain. It should help them; it
should regulate them; it should make them go on the proper path; and it should not be a penalising power. If we are
penalising the people, the new-comers in the corporate sector would be afraid of it and, at the same time, people
who are already having very big companies, multinational companies, would use their own tools to penalise the
small companies to keep them out of the competition. Therefore, that should help the small companies to come up
by proper guidance. If they have committed any mistake, if there is any deviation, then they should be guided by the
SEBI in the first place and the SEBI should see that they go on the proper path. Only when there is a clear case
prima facie that they want to cheat the investors, that they want to go away from the rules and procedures, there
should be a stick used against those companies. If this method is used, | feel, giving further teeth to SEBI is
unnecessary, but at the same time, when there is a scam found out, then there should be a clear investigation and |
hope that the provision for investigation is there only on the fear that there may be scams in future. For that
purpose, they want to equip SEBI with more powers.

Shri A.C. Jos has suggested that there should be some qualification for the members and President of SEBI. | fully
endorse his views. While making the suggestion, being a lawyer himself, he has said that lawyers who are
practicing in the company law area and SEBI area should be accommodated as directors and simply retired
persons should not be accommodated. The people who are from Civil Services have got a very soft landing after
having retired from the service. That type of landing has to be eliminated. People who are active in the field, who
are actually doing some business or who are company secretaries, who are active in that field, who have
specialised in that field, who are academicians in that aspect, who are the practicing lawyers in the field of company
law, should be accommodated as directors with sumptuous salary for them so that better guidance is given by
SEBI. If proper guidance is given, then the companies will have the regulation, just like the western countries are
doing it.

At the same time, | would like to submit that we have been creating companies for the past 30 years and especially
for the past 10 years, we are very aggressive in coming out with more companies. But there are also companies
which are vanishing from the market. There are plenty of plantation companies and real estate companies which
had come, but they have vanished with all problems. The number of production units is now going down. There is
no company coming out for producing the goods, but at the same time, there are many traders coming as corporate
entities. There are many companies coming up in the field of services like health and a lot of other fields. Therefore,
we have to encourage them to come within the four walls of rules and regulations. So, | would suggest that when
rules are framed, there should be a questionnaire, which can very easily be complied with, to find out whether they
are going on within the rules and regulations or they are deviating from the rules and regulations. If there is any
deviation, they can be very easily told that they are going out of line and they should come within the line, and
remedial steps and suggestive things can be told to them so that those companies are healthier rather than being
bad ones which have to be policed and it is seen that some people are held up and punished.

In the same way, | would like to submit that rules making should also be minimum and simple one. If we go through
the rules and regulations of Western countries, we find that they are very simple and very easily understandable. At
the same time, by just filling up a questionnaire, any person can understand what is the need of a regulating body.
We are not having that system. We are just allowing the rules to be read, gone through and interpreted with the
help of legal luminaries and others. Therefore, | would like to sum up my point by saying that this step of amending
the Bill is appreciable, but at the same time, it should be a comprehensive amendment; it should not be an ad hoc
amendment for the purpose of meeting a situation, whenever it arises.

By that method, we are not helping the companies in any healthy way. It can only be termed as a fire-fighting
measure and that cannot be of much help for the companies.

Finally, clause 27 provides for appeal to the Supreme Court. | would like to say that giving power to the Supreme
Court is good in one way, but is not of any help to the ordinary people in another way. The provision should be
such that it should enable you to appeal to the High Court first and then it should enable you to go to the Supreme
Court so that the aggrieved persons can have the remedy at the nearest possible place.

With these observations, | conclude my speech.



SHRI KHARABELA SWAIN (BALASORE): | am glad that ultimately you called me because | was scared that the axe
would fall on me just because | am a Member of the JPC.

MADAM CHAIRMAN : | am no one to impose conventions.

SHRI KHARABELA SWAIN : Thank you, Madam Chairperson. | rise to support this Bill because in this world, there
shall always be cunning people, adventurous people, who will try to subvert the rule, who will try to pick holes in the
existing system. That is why, there will always be Harshad Mehtas and others, and a powerful regulatory body is
the necessity of the day to prevent them from subverting the rules. Now, the main question is, how much power a
regulator should have. When there is a general discussion, people say that since there are so many regulatory
bodies, we should have a super-regulator. While | fully believe that we do not require a super-regulator, it is very
much essential that the existing institutions should be empowered and should be given sufficient authority and teeth
so that they can prevent such occurrences. That is why, | think, the Government has introduced such a Bill. We
may ask as to why it should be in the form of an Ordinance. Everybody knows that when such important Bills go to
the Committees, they never come back before one or two years; everybody has got this experience. What will
happen in the meantime? If another scam takes place, again, the Government will be blamed that they did not take
any action. | think, as an exceptional case, these sort of measures have been taken, these sort of Ordinances have
been promulgated, specifically to prevent the small investors from suffering the most.

Now, straightaway, | am coming to the provisions of this Bill. While empowering SEBI, the most important regulator,
the first provision provides for increasing the number of members of SEBI from six to nine. Hon. Member, Dr. Nitish
Sengupta, objected to this. He said, "What is the necessity of increasing the number of members of SEBI from six to
nine?" However, | fully agree with this increase because gradually the sphere of SEBI activities is increasing, and
with only six members, it will not be possible for them to investigate into everything.

It is good that the number of members, including the Chairman, has been increased from six to nine. Take again the
example of the provision in this law where a qualification is being prescribed for appointment of Presiding Officer
and members of the Security Appellate Tribunal. Right persons should be put at the right place. That is the way by
which we can prevent occurrence of such scams. It is good that the provision for prescribing a qualification for the
Chairman and the members has been provided for in this Bill.

In regard to enhancement of financial penalties to the offenders, | would like to submit that | strongly feel that such
financial penalties are the strongest deterrents. The Western countries stick to these financial penalties. If there is
no imposition of financial penalty, then one has to approach the courts and given the Indian legal system, as it is,
one does not know as to how much time it would take to get a case disposed of. The SEBI would have to spend
more money on filing and fighting a case than it would have recovered from an offender. So, it is always better to
have a provision of imposing heavy penalty on the offenders. Previously, the penalty was to the tune of Rs. five
lakh but that was not implemented by SEBI. Now that amount has been enhanced to Rs. 25 crore. It is a very good
thing. | do agree with this enhancement of the penalty from Rs. five lakh to Rs. 25 crore. It would help instil a sense
of fear in the minds of those people who dare to cheat the small investors.

While | support the Bill, | would also like to make certain suggestions. SEBI is the primary regulatory body of the
Stock Exchange. It should be given teeth and powers. But the powers so given should be judiciously exercised. Shri
Kirit Somaiya had mentioned that there were so many charges of corruption against the officials of SEBI. Unbridled
powers should not be given and there must be a system of checks and balances while giving powers to SEBI. Why |
am mentioning that powers should be exercised judiciously is because cases against a person or an institution
might be kept pending for a very long time and it would mean a certain death to the person or the institution
concerned. So, there should be some time-frame fixed. How much time should it take to dispose of a case? A
provision should be made in the law with regard to the time-frame within which a case should be disposed of.

The second point is that SEBI does not have its own cadre. People come to this Organisation on deputation and
they go back to their parent organisation after some time. So, the cadre is not properly professionalised. My appeal
to the hon. Minister would be that a cadre of SEBI experts should be created. People should not be brought from
outside who should stay there for some time and then go back to their respective parent organisations.

The tenure of the Chairman now is five years. | think, it should be reduced to three years because as we have seen
in the past it might lead to certain corrupt practices. So, the tenure should be reduced.

We all say that SEBI should be autonomous. But the question is, to what extent should SEBI be autonomous?
Ultimately, it is the Government, it is the Finance Minister who replies to the queries of the hon. Members in the
House.



It is not the Chairman of SEBI who replies to the Members of this House or to the Parliament. So, how much
autonomy should SEBI have? | think that there should be proper coordination. The role and the power of SEBI
should be defined because ultimately it is the Government which is accountable and which replies to the questions
of the Members of Parliament. So, it should also be seen that there is clear-cut coordination between the authority
of the Government and the authority of SEBI.

If we really want that SEBI should be somewhat independent. The rank of the Chairman of SEBI should be
equivalent at least to that of the Finance Secretary. He should not be made to report to a Joint Secretary in the
Ministry. My appeal is not that the Chairman of SEBI should be ranked along side the Governor of Reserve Bank of
India who is equivalent to the Cabinet Secretary in rank. | appeal that he should be ranked along side the Finance
Secretary so that he will have enough independence and individual authority to investigate into certain matters.

Last but not least, with the increase in the powers of SEBI, the powers of Department of Company Affairs have to
be correspondingly reduced. Now it is the Department of Company Affairs which has the power of seizure and
search. If we want to give that power to SEBI, the power of Department of Company Affairs must be reduced.

| wish to say that the punishment meted out by SEBI should be exemplary. | agree with the point raised by Shri Kirit
Somaiya about compounding of the punishment. This would be a great factor of deterrence. | fully agree with Shri
Moinul Hassan also. While | support this Bill, | would like to say that various checks and balances should be
provided in the Bill.

With these words, | conclude.
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SHRI PRABODH PANDA (MIDNAPORE): Thank you, Mr. Chairman, Sir. | am aware of the time constraint. So, |
would not take much of the time. So, | request the Chairman to allow me to complete all the points. | have just
listened to hon. member Shri Kirit Somaiya and other friends who mentioned that they are not in favour of
Ordinance Raj.

But the fact remains that it is an ongoing process. The promulgation of this Ordinance was done on 29! October,
2002. The Winter Session was to commence on 18" November, 2002. Just only after 18 days of the promulgation
of this Ordinance, the House met. What was the hurry in promulgating this Ordinance? The point is that nobody is
going to object to this Bill. Today, the deliberations in this august House reveal that cutting across party lines, all
the leaders and all the hon. Members of this House are supporting this Bill. So, what was the hurry in promulgating
the Ordinance? Just 18 days before the House was to meet, the promulgation was done. This is not
understandable.

There is the Standing Committee on Finance. | am also a Member of the Standing Committee on Finance. Hon.
Members Shri Kirit Somaiya and Shri Kharabela Swain are also Members of the Standing Committee on Finance.
So many points have been raised here. Hon. Members Shri Jaiswal, Shri Kirit Somaiya, Shri Moinul Hassan and
others have raised so many important points. The Standing Committee is a Committee meant to scrutinise and
crystallise the Bill. So, my point is that this style of functioning is not good. It is just minimising the importance of
parliamentary democracy and the democratic norms. So, | am against the Ordinance Raj. | am not against this Bill.

It seems that the perceptions of the Government of the day are as good as the Ordinance Raj. Many shortcomings
in the provisions of the SEBI Act, 1992 have been noticed, particularly in respect of inspection, investigation and
enforcement. There are fradulent corporates who have become the foremost cause of this. It is understandable if
something is done to curb the frauds. The problems of small investors started when the stock market became an
attractive investment place for the middle class. There is also the coincidence of the foreign companies taking the
public issue route to dilute the equity. The role of the market regulator began to emerge with the SEBI seeking to
protect the investors' interests.

There have been too many scams in the Indian financial markets. But too little effort has been made to ensure that
the wrongdoer is sufficiently charge-sheeted.

The hon. Member Shri Kharabela Swain demanded that exemplary punishment should be given. But what has
happened? This is my point. Steps must be taken to curb the corporate frauds in any manner. Nodoubt, it has to be
done. The small investors are to be protected at all costs. But my point is that all these measures should carry
greater conviction from the Government whose own record and ethics can be at least described as commendable, if
not of the highest standards. The Government of the day is citing the examples of scam after scam. So, it is
doubtful as to how far this Act will be effective.

Sir, the Government has also decided to set up a Security Appellate Tribunal, a body where decisions of SEBI can
be challenged. It has appeared in the Press that two posts are lying vacant in SEBI for nearly one year. Why have
they not been filled up? If the Government is reluctant to fill up those posts, then how can we expect SEBI to be
more effective?

So, broadly | support this Bill, but | am against this style of 'Ordinance raj. At the same time, | express my grievance
that it would be better to send this Bill to the Standing Committee for a thorough scrutiny. | think the hon. Finance
Minister would think over it and think over all other suggestions which have been put forward in this august House.

SHRI VIJAYENDRA PAL SINGH BADNORE (BHILWARA): Mr. Chairman, sir, | rise to support the Securities and
Exchange Board of India (Amendment) Bill, 2002 at a time when the Sensex is looking up. It is really a very good
looking sign and, | think, the market is looking up after a very long time after the scam which took place nearly 1 72
years ago.

Sir, we have had a long rally, a sustained rally, from the Sensex going down to 2,800 points and yesterday it has
reached nearly 3,200 points. | do not know whether it going up or down today, but it has been going up recently
and, | think, quite a few announcements by the Finance Minister have enthused the market. | remember that it had



appeared in the newspapers the other day that there is no liquidity in the capital market and the Finance Minister is
making a paper to see how a mechanism can be put in so that there is liquidity and investment in the market.

Sir, | would like to submit that the Government might give all the powers to SEBI. An hon. Member was saying that
the provisions in this Bill are not good enough and the Government has to give even more powers to SEBI. What is
the role of SEBI? It is like a traffic policeman. There are hundreds of cars moving around him. He does not need an
AK-47 to regulate them. He just needs to blow a whistle and that is the way a regulator should function. If you give
him all the powers, but if he does not take any action, then he is of no use. We have been seeing for a long time in
most of the newspapers that SEBI is not taking any action with all the powers that have been given to themin 1992.
The first amendment came in 1995. A Security Appellate Tribunal was constituted, but it has not been using its
powers. How many erring companies and brokers have been penalised? You may give more powers and you may
appoint more Directors, but what is the use if the powers are not used?

Sir, a mention has been made here very rightly, and | also agree, that SEBI exists for investor protection, by
regulating various players in the capital market.

In this primary job, the track record of SEBI has at best been patchy and at worst ineffective.

| just want to say one thing. A mention was also made about the United States. | agree to the extent that Arthur
Levitt, the last Chairman of the US Securities and Exchange Commission is acclaimed to be one of the finest
Chairmen because he fought for the rights of the investors. Thus, although the Dow Jones index in the NASDAQ is
plunging, yet he is hailed as one of the best Chairmen that SEC has had.

| just want to put in a few of my suggestions looking at the paucity of time. My first suggestion is this. One of the
reasons for the mixed performance is lack of professionalism at SEBI. To ensure that SEBI function as an
independent body and in a professional manner, the following steps need to be taken.

All senior appointments at or above the level of the Executive Director should be made by an independent
Committee of Experts, and deputation from other Government Services like the IRS and the IAS should not be there
because we are not professional people. If you see, in the SEBI today most of the Directors are from the IRS. They
have no concept of the capital market. They just learn when they get in there. The appointments of members and
Chairmen of SEBI should also be done by an independent Committee of Experts and not by the Ministry of Finance
or a Committee of that Ministry. You have an Expert Committee that recommends it to the Finance Minister and he
takes a decision.

More importantly, a majority of the Directors and Members of the SEBI Board should be professionals from the
fields of finance, economics, law, accountancy rather than bureaucracy. These persons should also be selected by
an independent Committee. | have already said so.

Last but not least, SEBI should be made accountable directly to the Legislature and not to the Ministry of Finance.

An argument has also cropped up regarding the super regulator or a lead regulator. Now that is also a deficiency.
You have got a few regulators. You have the RBI. You have the DCA. You have the SEBI. A decision taken by one
is not implemented by the other. To give you a case study or an example is the scheme about lending and
borrowing of shares. Now there is an asymmetry to the extent that one can go. That was one of the reasons of the
scam. | am not getting into the scam. But one of the reasons was that one could borrow thousands of shares worth
crores of rupees. But on the other hand, the Central banking regulator, the RBI, has Rs. 10 lakh capital investment
of the banks into the shares. Now, who is going to look into that asymmetry? Is it always going to be referred to the
Minister of Finance? There should be some sort of a lead regulator.

All these aberrations, | think, will be cleared when the JPC puts forth their recommendations and their Report. But,
in the meanwhile, what has been done is a welcome step by the capital market. The market going up is an
indication of that. | support this Bill.

SHRI PRIYA RANJAN DASMUNSI (RAIGANJ): Mr. Chairman Sir, since the discussion is being held, clubbing both
the items 17 & 18, pertaining to disapproval of the Ordinance as well as the very Bill itself, | would like to first
explain as to why we gave the notice of disapproval. It appears to be a very routine nature of notice by the
Opposition as it happened on the earlier occasions in Ordinances when they were promulgated, but it is not a
routine nature.

Sir, in this very house, time and again, things have been debated on the very constitutional provision of the



Government's functioning as to why the Council of Ministers is accountable to Lok Sabha and not to Rajya Sabha. It
is the people of India who gave their mandate to the representatives here to discuss not only the matters of the
nation, but so much so in particular the financial matters of the nation.

Sir, on the wisdom of the then Speaker, Shri Shivraj V. Patil, who is now, of course, the Deputy Leader of our Party
and other eminent parliamentarians, it was considered that in the complicated situation in this country, specially on
the financial front and other matters, it would be more appropriate if the Members give their views and observations
candidly, coolly and with greater observation by the experts through the Standing Committees.

| can understand a natural emergency for which the Constitution gives the authority to the Government to bring
Ordinance. An Ordinance also does have a constitutional obligation by a certain period to be approved by the
Parliament. | am not talking of emergency of that nature. The Government of the day, that is the NDA Government,
headed by our hon. Prime Minister Shri Atal Bihari Vajpayee has witnessed, in several adjournment motions and
motions under rule 184, in this House, and also earlier when Shri Narasimha Rao was the Prime Minister when the
Act was enacted in 1992, as to what do we mean and what is the agony of the people in the stock market scam, the
journey which began from Harshad Mehta and still not ended with Ketan Parekh. While the Government knew this
fact, the Government was equally aware that to plug the loopholes of 1992 Act, a comprehensive legislation is
required. The Narasimham Committee | & Il and the Committee further more, which is the basis of Andhyarujina
Committee, gave their recommendations and the Government did appoint the committee on the very right directions
to understand in more details. You will appreciate, Mr. Chairman Sir, while the Government has the prerogative,
wisdom, and capacity in complicated matters to appoint a Committee to get the advice or the recommendations,
equally this Lok Sabha has its competence, as per the rules book and the statute book that we have, to go in such
detailed matters with a comprehensive approach of the entire details for a comprehensive scrutiny. That is why the
standing committee is.

It is not that if Ordinance had not been issued, the country would have been looted within 24 hours. The
Government could have come to the House straightaway saying that we have examined the report of the
Narasimham Committee and other Committees, and now we have come with this legislation, you take time to
examine it and come back to us with a report. That is why we gave the notice of disapproval and not on the routine
nature.

| felt that this Parliamentary Standing Committee could have invited eminent experts, banking groups, UTI group,
SEBI and other people to understand more in detail each of its provisions and could have strengthened the hands
of the Government and the Minister. My point is that the hon. Minister must educate and enlighten the House as to
why he tried to by-pass this route making, if not an assault, a kind of total neglect to the very powerful standing
committee of the Parliament to go through it. That is why he brought an Ordinance, ignoring the route of bringing a
straight legislation in the House.

This practice, whether we sit on this side or that side of the House, specially in the financial matters cannot be
encouraged in future. This is not fair and | hope while the Government replies, it will satisfy the House what was the
necessity to bring the Ordinance without bringing the straight legislation to the House.

Sir, every section of this House is supporting this Bill. The Congress Party is very much supporting this Bill. We
took a conscious decision to support this Bill in toto. The Joint Parliamentary Committee on Stock Market Scam is
yet to submit its Report to Parliament. We are told that in this Session the Report is expected to be laid on the
Table of the House. Will the Finance Minister assure the House - the JPC is examining the entire matter in depth =
after the Report of the JPC is tabled, if there are certain observations which require to be taken care of by the
Finance Ministry and if necessary, to incorporate certain amendments in this Bill and also the earlier Bill on NPA
recovery, which was passed, that he will add necessary amendments in that light? This assurance is not a big
assurance. It will be a respect to at least one Committee which is looking into the details of the Stock Market Scam.
That is my first question.

Secondly, there is a belief — | said this in my earlier Budget speech — that the stock market is now a casino for a few
hours of the foreign players. A few foreign investment institutions and their cohorts actually direct and operate. The
Minister must be aware about the level playing ability of many groups in India — medium scale and other scales.
They have literally lost out of the market and they have no capacity to prevail in the market and SEBI, at the primary
stage, did not give any cognisance to this fact. | want to know whether the Minister is aware that this practice is still
on. Will the Government do something in this regard?

| would like to ask my third question, besides this casino, which | said and | will continue to say. | give an example. A
French company, Lafarge came in India in a big way in the cement industry. In the Indian cement industry, we have
a number of private units throughout the country. One fine morning, suddenly, as if getting out of the home after the
sleep, we found in the walls, in the hoardings, in the entire Indian stations and in the Indian Airports, a new word,
Lafarge came from France. They started buying Indian companies and everything. Later on, | gather — | am not sure



and the Minister may correct me if | am wrong — that Lafarge did not bring a single penny in the Indian market. On
the other hand, they tried to make money from our financial institutions and the banks, thereby trying to buy all our
units, and brought down the price in such a manner that the capacity to withhold the operation of the Indian
companies was totally destroyed. When the Indian companies lost their total balance, then they jagged up the price.
This is how it had happened.

The 1992 Act, in spite of many loopholes, did give SEBI to look into this matter, which SEBI did not. Well, SEBI was
too busy with Tehelka group investigation, not that much for Lafarge and other things. That is a different matter.

If not today, at least tomorrow or next week, will the Finance Minister table in this House a list of the companies
which were taken cognisance by SEBI to start the investigation before this Ordinance was promulgated? In that list,
how many Mauritius-route units were involved? These Mauritius-route companies made plunder in this country,
cheated the nation and the Government. Which are the cases where SEBI had intervened and which are the cases
where SEBI had not intervened? These questions should be answered threadbare, if not now but they should be
tabled later on. This is the demand of the principal Opposition Party to the Government to understand more the
details of the inside scenario of the stock market.

With these words, | fully support this Bill with the question that the Government should not take it lightly in future.
The Standing Committee of Parliament and Lok Sabha should not be undermined on such vital financial matters
which are linked with the economy of the nation and fighting the corruption of the nation played by these
mischievous forces operating in the stock market and especially the foreign players.

THE MINISTER OF FINANCE AND COMPANY AFFAIRS (SHRI JASWANT SINGH): Mr. Chairman, Sir, | am very
grateful to all the hon. Members who have participated in the discussion. | will endeavour to respond to as many of
the points as | can individually as also some points that spread over almost every intervention.

The one sentiment that runs across almost every intervention is that the route of Ordinance is not a desirable route,
and that the Government must, wherever possible, without adopting it, come forward with the proper piece of
legislation. | fully subscribe to that viewpoint. The Ordinance route is not a route that is adopted lightly. There is no
intention whatsoever. Several hon. Members, almost every speaker, including the mover of the Resolution for
disapproval of the SEBI Ordinance, Shri Basu Deb Acharia and hon. Shri Kirit Somaiya, said that the Standing
Committee must not be neglected. It is not the intention of the Government, in any sense, to belittle or neglect the
Standing Committee. Of course, whether Ordinance or otherwise, we have to come to Parliament and seek
Parliament's approval. If the Ordinance route is adopted, it is only because of the exigencies of circumstances and
the requirement is sometimes so to act urgently. We are not disrespectful of the Parliament. Certainly how can we
be disrespectful of a child of Parliament, which is the Standing Committee?

The Standing Committee's deliberations have taken time, but then that is partly, | believe, of the nature of the
evolving process of the Standing Commiittee. | do not want to go into the Ninth Lok Sabha and how the then
Speaker of the Ninth Lok Sabha had involved me also in the part of the process of formation of Standing
Committee. So, as somebody who contributed to the establishment in my own small way to the Standing
Committee, it is certainly not our intention. We do feel that the Standing Committees should expedite their work and
matters that are referred to the Standing Committees should not languish there for 12 months, 18 months or 24
months. But then, that is an individual difficulty, not a generic difficulty, and that is a subject matter. But the route of
Ordinance is adopted because the circumstances compel the Government to adopt that path. Not doing so would
involve considerable public harm, whether commercial or otherwise. That is why, it is adopted.

| wish to also state and give an assurance categorically here and now. | was summoned by the Joint Parliamentary
Committee. | was summoned for consultations on the issue that the Joint Parliamentary Committee is currently
considering. | have no difficulty in sharing with the House that | wish to give categorically an assurance to the
House that whether on the SEBI Ordinance or on the Ordinance of the Unit Trust, which | perforce had to, whatever
the Joint Parliamentary Committee recommends after its deliberations, we will adopt those recommendations,
whichever is finally to be adopted, after those recommendations are considered by the House and the Government.
Should there be any changes, amendments, alterations, improvements to be made, either in the SEBI Bill or any of
the other Ordinances, of course, we will do it.

It would then become a command of Parliament and how can the Government not obey the command of
Parliament? So, let there be absolutely no doubt in that regard.

| am mindful of the limitations of time. | wish to assure the hon. Mover of the Motion of Disapproval that the JPC
recommendations of 1992-93 were given effect through amendments in the SEBI Act in 1995, which included
amongst other things, regulation of Flis, venture capital funds, collective investment schemes and imposition of
monetary penalties. His query was whether those recommendations of the JPC were incorporated; yes, they were.



About co-ordination amongst regulators, a high level committee under the Governor, RBI and consisting of the
Finance Secretary and the Chairman, SEBI is in place, after the recommendations of the previous JPC. It meets
periodically to cover these issues.

Hon. Member Shri A.C. Jos is not present here but | would briefly refer to issues raised by him because he took the
trouble — being an hon. Member and a gentleman from the law — of going through each clause as it were and
suggested this clause ought to have this provision and like suggestions. | wish to place on record this in regard to
what he said about the clause on investigation. | would request him to please understand that the present Bill is an
amendment of the parent Act. It does not eliminate the parent Act. The parent Act also contains powers for
summoning of persons, production of books and inspection of books and registers. The proposed investigating
authority would be appointed by the SEBI. As such, there would be sufficient safeguards. It would not be arbitrary.

In respect of clause 4, the words, ‘information on record' would include all forms including electro-magnetic. As
provided in clause 6, the reference to the Magistrate for search and seizure is necessary to avoid abuse of powers.
It is in line with the Companies Act. The objective of clause 29 is to reduce delays and to avoid unnecessary
litigation and so such a power is necessary.

The hon. Member Shri A.C. Jos and various other hon. Members have raised a point about the qualification of
members. The original Act, | would like to clarify and state categorically already has provisions such as experience
of law, finance, economics, accountancy, administration, etc. Therefore, it was not felt necessary that in the
Amendment Bill it should again be repeated. wr=fta wwmafa #eqa, s it $o smuftrai gard of, & 5@ ar & +f garar g A
number of hon. Members have expressed an apprehension about the enlarged membership from six to nine. | would
like to assure that it would not be filled only with civil servants but it would take into account all the professions.

I think, on investor confidence, a point was made emphatically and forcefully by hon. Member Shri Kirit Somaiya.
This is a very important aspect and the Bill does provide the powers to the SEBI to impound and retain proceeds or
securities in respect of any transaction under investigation, to attach bank accounts and to direct persons or
intermediaries not to alienate assets. This would help safeguard the interests of the small investors. Restoration of
investor confidence is an aspect that a number of hon. Members including Shri Shriprakash Jaiswal have
emphasised; and there is this provision here.

About unclaimed dividends, there is already an Investor Education and Protection Fund established by the
Department of Company Affairs. Incidentally, the Department of Company Affairs is now a part of the Ministry of
Finance.

The unclaimed amounts of dividends are deposited into this fund and utilised for this purpose. Giving authority to
SEBI but with proper accountability is another point that hon. Shri Kirit Somaiya made. | wish to inform the hon.
Member that SEBI is already accountable to Parliament through the Government. Of course, Shri Vijayendra Pal
Singh Badnore also said that it should not go to the Parliament but come to the Parliament. It will be difficult to have
a system whereby any body in the country goes directly to Parliament. The agency has to be the Executive, that
being the Government. The Parliament can, of course, put up the Executive on any issue. Therefore, this is the
method through which the accountability of SEBI is established.

Hon. Shri Moinul Hassan had spoken about members having qualification. | have covered that point. Then, the
issue of corporatisation of stock exchanges was raised. | wish to inform the hon. Member that the National Stock
Exchange, the largest in the country, is already a corporatised entity. SEBI has appointed Justice Kanya Committee
on de-mutualisation and the report of Justice Kanya Committee has been submitted to SEBI. | have given an
assurance that we will implement Justice Kanya Committee's recommendations and | hope to be able to report
completion very shortly in that because de-mutualisation is important. De-mutualisation is having three separate
activities on a stock exchange — trading, brokering and ownership. A number of brokerage houses combine all the
three. They are brokers; they are traders; and they are also owners of the concern. This is in a very substantial
manner and has, to an extent, resulted in misuse. Therefore, de-mutualisation is something that we will be
promoting quite emphatically.
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Capital market's revival has been an issue that hon. Shri Vijayendra Pal Singh Badnore as also hon. Dr. Sengupta
and a number of other Members spoke of.

There are essentially three broad components of restoration of the capital market. It is in that context that you
recommended re-examining the possibility of badla. Now, firstly, we have to restore investor confidence in the
capital market, and, secondly, we have to simultaneously develop the market itself. So, first is the investor
confidence, second is the market development, and the third is taking of such fiscal steps as would promote the
sentiment of investor, which should be seen as somewhat different to investor confidence.

We have taken any great number of steps in this regard about demutualisation of stock exchanges, central listing
authority, screen-based trading of Government securities, also about moving towards T+1 rolling settlement and
about establishing a turnover fee. We have moved away from badla to a different system altogether, which we felt
was really more current, more in accord with the international system, to provide the necessary liquidity. As you
know, we have just introduced derivatives in 29 select scrips and we have also promoted derivatives in indices.

With these two and having just introduced derivatives, we feel that if the Bill is now approved by Parliament, we will
definitely be moving towards restoration of investor confidence.

Mr. Chairman, Sir, | am very grateful for all the attention and care and views that have been expressed. | take on
board seriously the views that had been expressed, particularly reservations about Ordinances, which we share.
We do it only when it is absolutely necessary.

With these words, | would request the hon. Mover of the Motion of Disapproval to not press his disapproval too
hard. We have taken on board your disapproval. Therefore, now, let us proceed further with the Bill itself.

SHRI BASU DEB ACHARIA : Mr. Chairman, Sir, | am not still convinced by the reason given by the hon. Minister of
Finance in regard to the urgency of promulgation of Ordinances. While moving my Motion, | have referred to a
number of observations made by former Speakers. All these observations were in regard to promulgation of
Ordinances just on the eve of a Session. These Ordinances were promulgated on 29" of October, two days before
the House was summoned. | also referred to the Cabinet decision that the Winter Session would start from 18! of
November. That was decided by the Cabinet, at least, ten days back. After the decision was taken to convene the
Parliament, then suddenly and hurriedly, two Ordinances were promulgated on 29" November. On the very same
day, two Ordinances were promulgated. This is quite unprecedented. | am a Member of this House for the last 22
years, but | have not seen two Ordinances being promulgated just two days before the commencement of the
Session.

I have not seen such a thing happening in the last 22 years of my Parliamentary life. Again, | have already said that
bringing in of this law now is a belated move on the part of the Government. The hon. Minister, while moving the Bill
for consideration, had mentioned of a few weaknesses in the SEBI Act. The Government was aware of these
weaknesses and those could have been removed long back, by bringing in such a legislation at an earlier date, by
giving more teeth to SEBI. It is not so that the Government, all on a sudden, came to realise that the existing
provisions in the Act are not sufficient enough to serve the purpose for which SEBI was formed as a Regulatory
Authority. The hon. Minister must assure this House that the route of Ordinance would not be resorted to in the
future. It is not as if it has been done once. Five Ordinances have been promulgated. We have not seen ever that
five Ordinances being promulgated in a short time because all of them were of such an urgent nature.

Sir, the Standing Committee would now not have the opportunity to scrutinise the provisions of this Bill. What was
the purpose of constituting the Standing Committees? He has assured that whatever recommendations would be
made by the JPC would be incorporated. But such is not our experience. All the recommendations and the reports
of the Standing Committees are almost unanimous. Of course, sometime there are dissent notes. But | think, 80 to
90 per cent of the reports are unanimous. The Standing Committees are represented by Members from almost all
political parties. Shri Shivraj Patil mentioned that once in 1996 a report to this effect was obtained and it was found
that 70 per cent of the recommendations of the Standing Committees were implemented. Now, after ten years we
would have to get another such report to find out as to how many recommendations were made by the Standing
Committees and how many recommendations were accepted and implemented. It is not only a question of the
recommendations being accepted but it is a question of those being implemented by the Government. Our
experience is that the recommendations are accepted but not implemented. | would like to request the hon. Finance
Minister to assure this House that the Government would not take recourse to promulgation of Ordinances in future.

DR. NITISH SENGUPTA : | think, he has already assured it.



SHRI BASU DEB ACHARIA : No. He has not assured the House yet about it. He has only mentioned as to why he
had to take recourse to this route of Ordinance. This is unprecedented. | have not seen such a thing happening in
the last 22 years of my Parliamentary life. Two Ordinances were promulgated just two days before the House was
summoned.

SHRI VARKALA RADHAKRISHNAN (CHIRAYINKIL): It is done not in respect of ordinary matters but in respect of
financial matters, and that too two days prior to the summoning of the House. It is unprecedented in the history of
Parliament.

SHRI PRIYA RANJAN DASMUNSI : They are doing a lot of unprecedented things including this.

SHRI VARKALA RADHAKRISHNAN : If things go on like this, | assure the House that a day will come when the
Finance Minister will lose his importance and even the annual Budget and the Demands for Grants will be passed
without discussion, in the form of an Ordinance.

SHRI BIKRAM KESHARI DEO (KALAHANDI): In his speech, Shri Acharia quoted the ruling of former Speaker Shri
Mavalankar but he did not quote what Prime Minister Jawaharlal Nehru had said in response to that.

SHRI BASU DEB ACHARIA : | have referred to what Pandit Jawaharlal Nehru said also.

SHRI BIKRAM KESHARI DEO : It was duly agreed by the hon. Finance Minister that an Ordinance is issued when
there is an emergent need. Issuance of Ordinances is nothing new. It has been happening since 1950 through
1999.
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SHRI BASU DEB ACHARIA : Promulgation of Ordinances is not new. But promulgation of Ordinances just before
the House is summoned is unprecedented. You go through the observation of Shri Mavalankar and also the
observation of the Speaker of Seventh Lok Sabha in 1980. The hon. Speaker then reiterated that ordinarily
Ordinances should not be promulgated on the eve of the Session even on urgent matters.

SHRI JASWANT SINGH: Ordinarily this should not be done. Ordinarily it will not be done. Ordinance is an
extraordinary measure. Therefore, sometimes it will be taken recourse to.

DR. NITISH SENGUPTA : Mr. Mavalankar was not operating in a multiparty system.

SHRI BASU DEB ACHARIA : | would also like to know from the Minister whether the Department of Company Affairs
had also been opposing this move because they wanted to scrutinise the Bill. Our impression is that it has been
hurriedly done, that Cabinet meeting was held, from what we gather from the newspapers, just two days before the
House was summoned. Shri Pramod Mahajan was aware, at least ten days prior to that, that the House would be

summoned on the 18 of November. In spite of that, the Cabinet meeting was held and two Ordinances were
cleared.

THE MINISTER OF PARLIAMENTARY AFFAIRS AND MINISTER OF COMMUNICATIONS AND INFORMATION

TECHNOLOGY (SHRI PRAMOD MAHAJAN): Sir, | am aware now that the Budget Session will start on 17t of
February. That does not mean that an Ordinance cannot be issued. These are informal things, not Government
decisions.

SHRI BASU DEB ACHARIA : Promulgating Ordinances just two days before the summoning of Session is
unprecedented.

SHRI BIKRAM KESHARI DEO : This is a question of interests of the small investors. Keeping this in view, the hon.
Member may withdraw his Resolution.

SHRI VARKALA RADHAKRISHNAN : The Standing Committee of Finance is there. The Government can bypass
the Legislature but why is it bypassing the Standing Committee?

SHRI BASU DEB ACHARIA : The Minister should assure the House that the Government would not take recourse
to Ordinances in future. If | get that assurance from the Minister of Finance, | will withdraw my Resolution.

SHRI VARKALA RADHAKRISHNAN : He cannot do that.

SHRI JASWANT SINGH: | want to settle this debate. | do not, in any sense, minimise the emphasis that the hon.
Member has given.
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| am sure, given the experience that he has of parliamentary life, he would understand that no Government takes
recourse to Ordinance unless absolutely necessary. And ordinarily, a Government will not take recourse to as our
Government will not take recourse to ordinarily.

SHRI BASU DEB ACHARIA : They brought it two days before, just on the eve of the Session.
SHRI BIKRAM KESHARI DEO : What was done in 19757...(Interruptions)

SHRI BASU DEB ACHARIA : Mr. Chairman, Sir, as the hon. Minister has assured that in future the Government will
not take such recourse, | may be permitted to withdraw my Statutory Resolution.

MR. CHAIRMAN : Is it the pleasure of the House that the Statutory Resolution moved by Shri Basu Deb Acharia be
withdrawn?

The Statutory Resolution was, by leave, withdrawn.

MR. CHAIRMAN: Now, the question is:

"That the Bill further to amend the Securities and Exchange Board of India Act, 1992, be taken into
consideration. "

The motion was adopted.
MR. CHAIRMAN: The House will now take up clause-by-clause consideration of the Bill.
The question is:

"That clause 2 stand part of the Bill. "

The motion was adopted.
Clause 2 was added to the Bill.
Clauses 3 to 5 were added to the Bill.

Clause 6 Insertion of new

Sections 11C and 11D

SHRI G.M. BANATWALLA (PONNANI): Sir, | beg to move:
Page 5, line 36,
after "unless”

insert "there are reasonable grounds to believe that" (1)



MR. CHAIRMAN: | shall now put amendment No. 1 to clause 6 moved by Shri G.M. Banatwalla to the vote of the House.

The amendment No. 1 was put and negatived.

MR. CHAIRMAN: The question is:

"That clause 6 stand part of the Bill. "

The motion was adopted.
Clause 6 was added to the Bill.
Clauses 7 to 16 were added to the Bill.
Clause 17 Insertion of new
Sections 15 HA and 15 HB

SHRI G.M. BANATWALLA : | beg to move:

Page 8, line 23,--

for "liable to a penalty”

substitute "liable to be punished with imprisonment of either description for a term which may extend to
ten years and a fine" (2)

MR. CHAIRMAN: | shall now put amendment No. 2 to clause 17 moved by Shri G.M. Banatwalla to the vote of the
House.

The amendment No. 2 was put and negatived.

MR. CHAIRMAN: The question is:
"That clause 17 stand part of the Bill. "
The motion was adopted.
Clause 17 was added to the Bill.
Clauses 18 to 27 were added to the Bill.
Clause 28 Amendment of Section 24
SHRI G.M. BANATWALLA : | beg to move:
Page 10, lines 21 and 22,--
for "ten years, or with fine, which may extend to twenty-five crore rupees or with both"

substitute "ten years and with fine which may extend to twenty-five crore rupees." (3)



MR. CHAIRMAN: | shall now put amendment No. 3 to clause 28 moved by Shri G.M. Banatwalla to the vote of the
House.

The amendment No. 3 was put and negatived.

MR. CHAIRMAN: The question is:
"That clause 28 stand part of the Bill. "
The motion was adopted.
Clause 28 was added to the Bill.
Clauses 29 to 32 were added to the Bill.
Clause 1, the Enacting formula and theLong Title were added to the Bill.

SHRI JASWANT SINGH: | beg to move:
"That the Bill be passed."

MR. CHAIRMAN : The question is:
"That the Bill be passed."

The motion was adopted.



The Lok Sabha then adjourned till Eleven of the Clock
on Thursday, November 28, 2002/Agrahayana 7, 1924 (Saka).



