Title: Further consideration of the Scheduled Castes and Scheduled Tribes (Reservation in Services) Bill, moved
by Shri Pravin Rashtrapal on 27t" July, 2001(contd.)

15.42 hrs.

MR.CHAIRMAN : Now, the House shall take up item no. 42 of the List of Business : Further consideration of the

motion moved by Shri Pravin Rashtrapal on the 27! July. Prof. Rasa Singh Rawat, who was on his legs last time,
may continue his speech.
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MR. CHAIRMAN : You can speak when you get a chance. It is not that at any moment you can stand up and start
speaking
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MR. CHAIRMAN : Shri Ramdas Athwale, allow him to speak. Please do not interrupt him.

...(Interruptions)
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MR. CHAIRMAN: Nothing will go on record.

(Interruptions) *

MR. CHAIRMAN: How can you speak without my permission?
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MR. CHAIRMAN : The time extended for this Bill was forty-five minutes and it is over now. Shall we extend the time
for this Bill by another forty-five minutes?

SOME HON. MEMBERS: Yes, Sir.
MR. CHAIRMAN: So, the time has been further extended by forty-five minutes.
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SHRI MADHUSUDAN MISTRY (SABARKANTHA): Sir, I have stood up in support of this Bill and it should be
passed. There is enough justification for passing of this Bill as | am given to understand that it is not trying to seek
any more reservation. What it requires is that the Central Government must pass an Act that protects the existing
reservation. There is a tendency among various sections of the society to challenge the reservation on one pretext
or another. Not only that, there are various courts which give injunctions. As a result of that, the people belonging to
Scheduled Castes and Scheduled Tribes suffer a lot.

| just wanted to draw your attention especially to the Scheduled Tribe communities. They constitute seven-and-a-
half per cent of the population of this country. | do not have much experience and knowledge about the Scheduled
Tribe communities in other parts of the country. But certainly working for almost 20-25 years in the entire State of
Guijarat, | would like to mention that nearly 15 per cent of the population belonging to Scheduled Tribe lives in
Guijarat. The tribal communities all over the country are almost in a siege from various sides. They have been
deprived of opportunities relating to development . Take, for example, various forest laws whether it is the Forest
Conservation Act, the Wildlife Protection Act, the Cattle Trespass Act or any other Act that regulates the forests.
The main Forest Act does not allow any development activities in the tribal areas of this country. They cannot take
up any employment on the basis of raw materials which, in fact, are defined as forest produce under the Forest Act.

If you look at building of dams in the entire country, those dams have been built in the tribal areas. In Gujarat alone,
there are nearly 6,00,000 people who have been displaced for building various dams since 1947. As a result, the
people have to change their habitat from one area to another area. There is a paucity of irrigation facilities in this
region which has resulted in a large-scale migration from the tribal areas to the cities. The education facilities are
very rare in various parts of the country. In my State alone, take the cases of girls going from Standards | to VII.
Here is almost a 74 per cent drop-out..

In the case of boys, it is almost 64 per cent.

The educational facilities in higher education and middle education are again in a shambles. The attitude of the
State Governments is more or less providing ways rather than development in these areas. As a result, if you take
the entire families which are living below the poverty line, you would see that the tribal communities constituted
large number of families which are living below poverty line. This is another strategy by having reservation for the
Scheduled Castes and Scheduled Tribes. By protecting it, one of the strategies, in fact, is to uplift these
communities and to assure jobs for these communities, especially to those families who wish to spend their money
to send their children to schools and to bring them up. When there are a fewer chances of getting a job in these
families they get disheartened.

| would also like to draw your attention to a very important issue that a very little has been done for these



communities as far as financial allocation and financial spending in this country are concerned.

| have analysed the Budgets of the Government of Gujarat and the Central Government. You will be surprised to
know that on primary education, the Governments of Gujarat and Maharashtra together spend more than the
Government of India. Out of Rs.5,000 crore, half of it, nearly Rs.1,500 crore is spent in providing mid-day meals to
the children from | to VIl Standards. If you further look at the Budget Head 2202, or the Money Spent on General
Education, it is a very good accounting system that we have adopted. We can come to know how much money a
State Government has spent on general education and that it has to be accounted into this Head. It goes further
again in sub-major heads, minor heads, and so on. You can know exactly which Government is spending how much
and on which head.

After analysing the Budget, we found that the Government of Gujarat, out of the total Budget on general education,
was spending only 2.3 per cent in the tribal areas; on technical education, it was merely three per cent and not
more. | have taken Plan and Non-Plan Expenditure together.

You take any case, whether it is minor irrigation, major irrigation or whether it is development of agriculture in this
region, whether it is the whole SC/ST welfare activities, which is being done in other various major heads. If the
total quantum of money which has been allocated itself is low, and if a large chunk of the amount remains either
unspent or less spent, the community suffers a lot.

This Bill provides, as a part of the strategy, to all those people who are deprived of such facilities in the
development, at least, to get a job either in Government or semi-Government. | think, it will be a step forward on our
part if we can certainly direct all those private institutions to provide reservation to SC/STs in their establishments.

I am in support of this and | strongly believe that the Government must come out in protecting the jobs for SC/ST,
which are reserved for them in this country. | support the Bill.

Y. (sftaell) st 3 (He &) - [y weley, Sfu &1 9w udSF ATRe B a3k e = ik aftver qun s @
T AT $E1 2| S WHR DI T2 A 2 g A iR efard Snfa &1 @l o1 gl 3R S9! wHrarn e

AR AEIEE, S yTgdc e wee # oma &, 59 way # § wver | 7 dorl f$ aer 36 Rdwe 7 srrfua oy ok st @
FHTOT B PO 10 AP Udh 41 {906 Hog § a1 | TH.H. 3R TH.&. & dFwar 9gad el € SH QW B 91 | AieRat # g7 @ o
e fan e | v, v @ Arl @ agd saren | €, gy 99e fory aReR g v fadn st s o, R 6 st
ST 3R S @& ST &1 Hedml 81 ¥ | # SR | 7 el g 6 ufedsd daex sisvefdra ok oy deemstl § #t siReror &1 yraem= g
IRy | A AR &1 B A TSIfEnt IRV & d8d 8 aTell W<l § $IS USHIT Bl & df S9d RIdTh HNarg gl ey | S =31 IRew
3R 2, SH! Bl B [ fFar g | A wRER | =7 FH 5 97 ra A, .l G B RIS W IR §R B TS FAATE! B
TR <P RO §Eg A U9 oY | S WIY-Hi gde daed # W R 1 W fhar 9y | aguda dwtiar #§ ff Rodes &1 wmaes
B =Ry | WReR | 7 Hwt 5 ag va, rad. & fidl @ e A w@aw v T fAde wee d a’ | o g ead & dn @
T & &F | o B W@ B, 3l 9% < faa™ & fov ue SRR ST 99 S, a1f 99 91y il $Ig 4eHg 7 89S |

# TREHR ¥ T BE aredt € 5 39 wigde e § aHd, . & deaor @t ard Sewe vE 141 fier 98 wHg F 9 ey | 39 vgd st
THR THE H R8s 99 &R 9@l ¢ iR o ard FeaR & f (A, A A v 0o Rigs dve A aran g 1A sa fRa a1
AT Dl g iR 7 fokw &l § afed T 74 fadas o fSais ol § | 3901 © 91 # U1 aawied |ATG &l § |

1. Hord urHdar (Fd1g1) : Sexvia @Hiy Aeigy, o fia dag # ot a8, fAifeaa dR 9§ a8 @ ol & (A e @ | | & Jaw wiE
ydivr wrgurer St 7 v wefd v o @1 Wfee sEH wew e A 1w € 6 dsvee FRed iR deee ggsd @ o o & Ree w5
TUH! § B AIRY o1, 9% T € wHl | S B (v yarw Weil # T goNl, I8 MW qTel Q-9R AT Ui Wiedl H € Y, I§ WA TE o € |
TH WK A (& AR 3R |efes 5ard a1 8 | § 998 Ugel OReR &I 39 91 & ¢ 9918 1 {6 SR 7 SHed1vl RfAuT &1 9 dgaax
Aol wifved s TrmaRd< faunT fam € | Searvl o | U <41 &1 HTd Selhdl o | SHfY S9- 38 aife g 3R aifreiar #=me
w1 9 3 & 9 T A ¥ WeR i goEiad o e € | T9e T SRer 941 B e ® 5 St SA1e™ S1 A1 S5ad) Amiie
= 3R StfrERaT T W@ | a8 wReR @ Frar R @ 5 weR fhad anfe gga a3 ael 2] 9@ a1 a.A.Ed, @ Rew @
forg < st oy a7 o, w9 R e &t orqgfa sfy oiR Seonforat & g st srer i fear Tl A maR Ul B s T W@ 2l
JREVT F §H ATl & forv g & man| 391 forar-faramdl & e 81 w@1 ¢ 5 axar @t 7w . ik g & & faq &t g, daat sgq a1 ==t
@t E | &9 ared € 5 39 W g @t gt wifte] e wver @t quet w9 & forg T ok S g 9d @ € s den & forg
gfcw AieRal # 91 oraew ¥ & @ €, 99 fag T4t g+t wfayl

AR T3, o ok ofdiRt & oty AieRai we 8 @ 1 W Fofierur, serfteter gen dvdtewor 8 <@ 8, 999 AieRyal W 8 @ € U
e el wadl. ar s, B 9 e € SRe Pl @1 ot 98 wera 21 AieRal € T8 € a1 AReer Bt 9 = Bl DY SiE
arargfreta frde @t s 99 W || 99 Siten fRde gl @ wft |t @ ar gl g ared 6 weer fiftaa v @ suet e e S e
©Y vited fipde @Y WY 3K Wil Wi G & Wi & DY SADT (S TSI fHar o Fahar &1 S A & 39 ol €, Wl SIS lS &, 9!
DY BRI B TEN fiel, BH B IR fAed, RIoNR, Te-ford 3R fiféra <l &1 B & aay e B smavadar €1 39 9N 3 39
e # =99 HFER YO R € 9 &9 d@Eerd 8 01 9o I WA 8 A1 SN HAad 8 g <@ TRy % e &= § W=l
AHY B aER € I8l HY HAGR T BT ArfiE Ard dadt 8, U ax § Ha aifeel g & S fAefid 3w € 99 aum 39 | ywdfea
VA B T, FHRHAS SRR & 1 WR $Y HIAaE! 81 B 8| RS g &1 wad 991 died 21 3T H a1 & B3 U 6y 1
£l R e 7 ft 37 99 FiNi B e F W@y v g Aot a9 # e tee & arerm | sive | RafRafafad it aw acdh
2| S HUFET &1 ARG SR T BT IRy, S 9HM HUREl @ 1T Sk |iee Reaiafaferdt @t ard @t o <& 2| afcewm ik



AP # g A T Bl g T € P 39 W fiuw oy =ity Steiatr w8 € ek Stefal # smerr @ 8 w1 € gafere et 3 - @
qel oo W @ g W S Wl Al orren 21 g Ay P w9 ¥ "ew @1 A @ <fpa a8 ev Sfua =df &1 g9 urEd & S
WM AR X IRt e 8, W1 #HfGw & |N1 & GHEITe SR § Hae! AR o amey 5 $9 39 SHaiR a9l &7 f&d 8 aadr 8l

B HPR B T TIATE < § B ARHR A reurafy § WA B 39 AR a9 Bt S B g war fRd €1 SEw WReR 37 e wadhdn
2l & armen 3 fivaw & 6 30 Qe | o gga gfera ik Feik anf @ forg W~ R 1@ fae el f6 $9 R Siomari & fag et
P JEER P o a1 | gD 0 &9 6w ;A o} 3R g ==t &1 Qg e ot g9 we A aferdl @ wer | e @ o al &
forg o IorTR SuerE U B

U AEEY, 39 g5 URAY § HY 39 @l &1 oS 29 8 9dar 8, B 39 al B R B AT Ahal 8, g Tab faw R w5 ama 2
s wr-wr ¥ 78 ft Fe aedr € 5 Foft e 3 s, sramfeet ot Hifear onft F g7 a=f Bt wrfierd fRage = 21 g7 &= § &7
1 BT IEIRNT BY T3, Arierd B € WY 3R B 376 BT 8, 6d A ft & =R B gl

ey, |1 aAE A 8, IuH 3o ded T 2, S SfEa e €1 F e =rEar € P 39 e &1 Rgd s &1 99y R Had g1 & sfua Td
&1 gTerifes =M o781 WAy O 2, afr [ faet ue iR TR I 99 F & 918 § 39 TS W ugan € fh sue! amww o foran 9 eikv
U TV AT R B TS Aufd Frefiifa e wwer #t ok @ weT A aran s wnfee] afy Y e wew § s, o F 9@ wiRa e
A qx Arer gl g § 59 e & R wwan )

A "Eled : % 39 fRdus & fog FuiRa w7g o @ mar 8 safay w1 g7 91 weafa & 6 g0 Rdys w® 989 & forg ong ue
DT FHY g1 WY 7

e Bt AT ¥ 396 99 R 989 & fay g = &1 wHa 3R Fer S 2l

Hiadl AT HEdl (SHHEYR) @ 9afd S, oW 89 9ed § wigde W | R el e W@ € & e a9 A wa ok vad & s
@1 @ fran wmgl # 3w Qe & el @ R @ 7 S A g, AT ool TR | 39 s FEen wEcht § P 7w e @ e 7 |gw
A fER R F9EA @ | HE § WRER AR W IR e 9 wnfee] 78 a9 9 € 5 ane & 9 9 @ e wd \ifka ot 3
FB AN B F/E A § wergdr feft ik 9 RS ok 39 9, 9 TR SO o At fren #1 3 favar € 6 smeeror & Wiy S i gl
qAT SitgT H T g8 D1 31aaR fHenm|

auafey wEied, . iR .. & et & wy-wn St A . € I f smReror e =fRel 3w ot f g@ o A § ity R
FRed B AR R R ¥ Ta.H, 3k gH. A, it omardt €, S uftrea F st 3 oft st ¥ gD ifiRe ik B qen @ o B
AT REd €, 9 At e et waftg) o e et @ @ @ € @ O q3-pue Wt il @Y W S+ anfey @i 9% off 3o omt 9@

1 At e g ofik va.E. @ el @ wr st e. @1+t et Sy

|qaTafY weIey, # SRS W oreht g1 a8t Afiaw wrgde Aaey H v oW €, Afew I 98 Y g8 o wigdl # AR T e 81
Aot B ¥ we-for oft dBR gw @ #| o 4 arerer # Glrensit @ dftm €| wnws ¥ ¢ wverR Al g8 ¥ a8 sTRevt @t 3 ot g
oft| TRSR Y T8t 70 ARree TRET S F F BAT B, AP IW MRET BT Brawr & O a¥E W T frorm 59 7@ 5 w9 Froft d= 7 sweror
P AN TE BN &l I8 TN § AP I7H RV ST G ITaad T8l ¢ FAGIY FAR d81 IR °1S q9gd S ol 91 9e-fo@ &, 9% A
318! IRl R AR &1 frear 21 wrefiwgs dsd ff 96K g0 W 81 1 S-SR AR 8, dfdh 9 Aled 8l et §1 gaferg ol &= 4
SREVT BT AR |

A =rgeft 5 59 e d W9 aR & WRER 39N 3R ¥ U FrefiERE e aw e aft aral &1 wmew @ ok wft @ e @ aa @)
o ¥ # U 91 SR e

et § f6 s # wEar i &Y omRfEra Avft, sfearft # 1932 @ Ry & srgarR 7T ST o, Afh gar T B RN/ WER A
Tedl e @1 A-enfyardt enfta @ Rl sfiferg § wver | sme s aredt § 5 ST et e sy, o Sw weal onfy @ enfarsdt
i & w9 | A 91Y SR S99 R <9 H Ar A syl 511 9] @ 6y, g9 9 @ {7y 999 91 8g # @ 9ga-9gd g9dIg Sl gl

THE MINISTER OF STATE OF THE MINISTRY OF SMALL SCALE INDUSTRIES, MINISTER OF STATE IN THE
MINISTRY OF PERSONNEL, PUBLIC GRIEVANCES AND PENSIONS, MINISTER OF STATE IN THE MINISTRY
OF PLANNING AND MINISTER OF STATE IN THE DEPARTMENTS OF ATOMIC ENERGY AND SPACE
(SHRIMAT]

VASUNDHARA RAJE): Sir, | want to thank the hon. Member of Parliament, Shri Rashtrapal for having moved the
Scheduled Castes and the Scheduled Tribes (Reservation in Services) Bill, 2000 for the consideration of this
august House. The consideration of this Bill has witnessed very stimulating debate and many hon. Members have
given their valuable opinions. | take this opportunity to thank all those Members for their very enthusiastic
participation in this debate.

The Government has been fully alive to the need to protect the interests of the depressed classes and to further the
agenda of social change through positive discrimination that is basically the corner stone of the Constitution of
India.

The Prime Minister made a statement in the Lok Sabha on the 181 of March, 1999 and he assured the House at
that time, of the Government's resolve to review the Office Memoranda which were issued by the Department of
Personnel and Training (DoPT) between January and August, 1997. In order to fulfil the promise that was made by



the Prime Minister with the support of this House and that of the other House, the Constitution was amended twice
and we incorporated Article 16(4)(b) and the proviso to Article 335, through the Constitution (Eighty-first)
Amendment Act, 2000 and the Constitution (Eighty-second) Amendment Act, 2000 respectively. As a follow up to
these, the adverse effects of the OMs dated 29t August, 1997 and 22nd July, 1997 have been rectified through the

subsequent issue of Office Memoranda which were dated 20th July, 2000 and 3rd October, 2000. The backlog
vacancies have been excluded from the 50 per cent ceiling that was applicable earlier and concessions to members
of the Scheduled Castes and Scheduled Tribes in promotion in services and postings under the Government have
been allowed by relaxing the qualifying marks and standards of evaluation.

Special Recruitment Drives to fill up the backlog vacancies which had been discontinued in 1997, have again been
sought to be reintroduced in the various Ministries and Departments and the Department of DoPT is shortly going
to issue instructions to this effect. Members of the House were justifiably agitated over the OM which was dated
30t January, 1997 which lays down a catch up principle allowing general candidates to regain seniority over
reserved candidates who may have been given accelerated promotions. This OM was issued because of the
judgement of the Supreme Court in the Ajit Singh-l and Vir Pal Singh Chauhan's cases. The Government sought
legal opinion, consulted wide cross sections of members, but despite the fact that the catch up principle had been
reiterated by the Supreme Court in the Ajit Singh-Il case, the Government decided to amend the Constitution to
allow members of the Scheduled Castes and Scheduled Tribes to retain their seniority on accelerated promotions.

The Constitution (Ninety-second) Amendment Bill is now before this august House and | would request that the
Members pass the Bill as soon as possible so that we can restore the right to seniority on promotion to SC/ST
employees. With the passing of this Bill, three of the five Office Memoranda of the DoPT which were issued in 1997
during the tenure of the UF Government and which caused so much of anguish among the members of the
depressed classes would have been reversed.

The Office Memorandum dated 13t August, 1997 merely carries forward the system of reservation in promotions
beyond the 15" of November, 1997 in pursuance of article 16(4)(A) of the Constitution. But for this OM, the
reservation for SCs and STs would have lapsed with effect from the 15t of November, 1997. The Office
Memorandum dated the 2" July, 1997, concerned with the replacement of vacancy-based rosters with post-based
rosters, has been given detailed consideration by the Apex Court in its judgement dated 16! September, 1999. The
full implications of this judgement are now being examined in consultation with the law officers of the Government
for taking appropriate action.

The hon. Members are aware that the reservation policy in Government service has been in operation since 1947.
On 15t January, 1999 the representation of the Scheduled Castes and the Scheduled Tribes in Central Government
service was 17.99 per cent and 6.15 per cent respectively. Various relaxations like relaxation of age limit by five
years in the case of Scheduled Castes and the Scheduled Tribes, complete ban on de-reservation of vacancies in
case of direct recruitment, provision for carrying forward of vacancies for three recruitment years, relaxation
concessions of lessen standard of evaluation in qualifying marks are already available to the members of
Scheduled Caste and the Scheduled Tribe. There is a provision to appoint liaison officers in all the Ministries and
Departments to ensure that the proper implementation of the reservation policy takes place. There is also provision
to keep at least one member of the Scheduled Castes and the Scheduled Tribes and OBCs in specialised selection
board. The policy, as laid down from time to time, in regard to reservation for the Scheduled Castes and the
Scheduled Tribes has been carried forward with renewed enthusiasm during the regime of the Government as |
have also mentioned earlier.

Many of the provisions which are included in the present Bill seek to change the present policy and procedures for
reservations for the Scheduled Castes and the Scheduled Tribes in services and posts under the Government.
Some of the proposals would run counter to various judgements of the Supreme Court in recent cases on
interpretation of the provisions of the Constitution. These judgements, as per article 141 of the Constitution, are
binding and, therefore, inclusion of such provisions without enabling constitutional amendment may render these
legally unsustainable. The Bill also seeks to overcome the clash of these provisions of the Supreme Court rulings
by inclusion of a blanket immunity against jurisdiction of any court. In earlier cases relating to Supreme Court
rulings, Government had to resort to amendments to the Constitution to pave way for setting aside the orders of the
Supreme Court since mere legislation would not suffice. It would be more prudent, therefore, in the legal and
constitutional scheme of things to bring about necessary constitutional amendments rather than bring such
legislation before Parliament.

| would like to inform the House that a petition challenging the 76! amendment which places Tamil Nadu
Reservation Act in the Ninth Schedule has been taken up for active hearing by the Supreme Court and it would be
premature to provide similar protection to a reservation Bill such as the one under consideration.



Many of the provisions of the Bill already stand implemented. The provision for filling up backlog vacancies without
clubbing the current vacancies, making provision for relaxation of qualifying marks and standards of evaluation in
promotion, the provision of disallowing de-reservation in direct recruitment have all been given effect through
various Office Memoranda. Executive instructions on reservation issued by the Department of Personnel and
Training derive authority from article 16(4) of the Constitution and also come within the meaning of law. The legal
validity of these instructions has specifically been upheld by the Supreme Court in the Indira Sawhney case and
furthermore no legal deficiency has been apprehended in implementing or enforcing the policy.

Non-compliance with the policy is tantamount to misconduct and this makes the delinquent officers liable to
disciplinary action under the Conduct Rules. Executive instructions also have the advantage of flexibility to meet the
emerging needs and such flexibility cannot always be provided by a legislative enactment.

It has been suggested that the comprehensive legislation would not be proper for, firstly, because it will be complex
and cumbersome and, secondly, if any provision of the legislation is struck down, the question about the
severability of its remaining parts would arise.

There are some issues, Sir, which have been raised apart from these by other hon. Members and | would quickly
like to just go through them. Hon. Members Shri Pravin Rashtrapal, Sardar Buta Singh, Shri Ramdas Athawale and
Shri Nawal Kishore Rai raised the point that reservation quota for the Scheduled Castes and the Scheduled Tribes
should be increased in proportion to their population as per the latest Census. At the moment, the Apex Court has
held that the power which was conferred by clause (4) of article 16 should be exercised in a fair manner and within
reasonable limits and should see that the reservation does not exceed 50 per cent. Presently this reservation for
Scheduled Castes and Scheduled Tribes and OBCs is already 49.5 and 50 per cent in cases of direct recruitment.

17.00 hrs.

Under the circumstances, the percentage of reservation as per their population is neither contemplated under
article 16(4) of the Constitution nor is it feasible because this would make the total reservation for Scheduled
Castes and Scheduled Tribes and OBCs go over the 50 per cent mark.

Sir, Shri Buta Singh and Shri Rashtrapal also raised the point that the National Commission for the Scheduled
Castes and Scheduled Tribes was not consulted when the five circulars on reservation for Scheduled Castes and
Scheduled Tribes were issued by the DoPT in 1997. Here, at the beginning | would like to clarify that these OMs
were issued at the time when the United Front Government was in power at the Centre, and so the acts of omission
and commission in this regard cannot really be attributed to the present Government. However, the National
Commiission for Scheduled Castes and Scheduled Tribes was consulted before the OMs dated 2.7.97 and
13.8.1997 were issued.

Sir, Dr. Raghuvans Prasad Singh, Shri Varakala Radhakrishnan, Shri Ramdas, Shri Sukhdeo Paswan and Shri
Nawal Kishore Rai said that there should be reservation in Judiciary and a National Judicial Commission should be
set up. As per the articles 233, 234 and 235 of the Constitution, all matters relating to appointment, promotion and
posting of persons in district and subordinate Judiciaries is actually within the purview of the respective State
Governments and their High Courts. There is no reservation provided in the Constitution of India in respect of any
class, category or person for appointment as judges of the High Courts and the Supreme Court. In any case, the
setting up of the National Judicial Commission would come under the purview of the Ministry of Law.

Sir, Shri Ramdas Athawale raised the point that the State Governments have not been informed about the
withdrawal of two OMs and that the other three OMs should also be withdrawn. These OMs only deal with the
reservation in Central Government jobs and whenever any State Government has asked for clarifications, we have
never hesitated to give it.

Sir, Shri Sukhdeo Paswan said that there should be reservation for persons belonging to Scheduled Castes and
Scheduled Tribes in the Rajya Sabha and the State Legislative Councils like in the Lok Sabha and in the State
Legislative Assemblies. Here, the Constitution does not provide for any reservation for persons belonging to
Scheduled Caste and Scheduled Tribe in the Rajya Sabha and in the Vidhan Parishads.

Sir, Dr. Raghuvans Prasad Singh spoke about the law on reservation containing penal provisions for violating the
reservation policy and that it should be included in the Ninth Schedule of the Constitution as has been done by the
State Governments. | have already mentioned about this in the points that | have stated before.

Sir, Shri Varakala Radhakrishnan said that there is a move to identify a creamy layer amongst the persons
belonging to Scheduled Caste and Scheduled Tribe and that this should not be done. | would like to submit that the
basic concept of the creamy layer is confined only to the persons belonging to the OBC category and there is no
proposal or move at the moment to bring in a concept of creamy layer amongst the persons belonging to Scheduled
Caste and Scheduled Tribe.



Sir, Shri Pravin Rashtrapal said that there should be a special recruitment drive for people belonging to Scheduled
Caste and Scheduled Tribe. Yes, the Department of Personnel and Training proposes to issue fresh instructions to
start a special drive for filling up these backlog vacancies.

Sir, there were two other points that were raised here. One of the points was raised by Shri Ramji Lal Suman. He
said that a Bill on reservation that was drafted in 1996 seems to have got lost somewhere. In this context | would
like to say that the Ministry of Social Justice and Empowerment, which was earlier known as the Ministry of
Welfare, considered a proposal to bring a Bill on Reservation. It was examined in consultation with the Department
of Personnel and Training. We gave our views and subsequently that proposed Bill was dropped.

Sir, Shri Rastrapal said that he wasinformed in the month of October, 2000 that one circular would be withdrawn
and in the month of May, | said to him that it was being examined. | checked up the facts and found that we
informed the hon. Member, through a letter dated 23/10/2000, that the review of the OM dated 2.7.97 was at an
advanced stage of consideration and that is all that was said.

| would also like to thank all those Members including Shri Ratilal Kalidas Varma, Shri Thawar Chand Gehlot, Prof.
Rasa Singh Rawat, Shrimati Jas Kaur Meena, Shri Bhargava, Shri Nawal Kishore Rai, Shri Sheesh Ram Singh
Ravi, Dr. Anita Arya, Dr. Sanjay Paswan, Shri Madhusudan Mistri and Shrimati Abha Mahto, who have taken part in
this very interesting debate, that is taking place, for a large period of time.

Sir, the present Government has amply demonstrated its determination to fulfil the agenda of the NDA which is
basically to safeguard the interests of the Scheduled Castes and the Scheduled Tribes, and the backward classes
through appropriate, legal, executive and societal efforts.

I would just remind the House that although most of the Supreme Court's judgements have been pronounced
between 1992 and 1998, it is after this Government came into power, that effective steps to mitigate the hardships
of Scheduled Castes and the Scheduled Tribes employees have been taken. We have not just produced Papers,
Resolutions and made empty promises. But we do believe in getting the things done, and for the future also, we
remain committed to undertake all necessary actions to promote fair and just causes of the backward classes.

In view of this resolve, our past performance, and keeping in mind that most of the provisions of the proposed Bill
are either implemented or are receiving serious attention at all levels in the Government, | would request the hon.
Member to withdraw this Bill.
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MR. CHAIRMAN: Shri Ramdas Athawale, please resume your seat.
...(Interruptions)

SHRI PRAVIN RASHTRAPAL (PATAN): Mr. Chairman, Sir, | am simply disappointed by the reply of the hon.
Minister. The hon. Minister should appreciate that the Government is a permanent process. But they are not taking
responsibility of what happened in the year 1996-97. At that time though there was the United Front Government, it
was the bureaucracy which did not consult the National Commission on Scheduled Castes and Scheduled Tribes.
Here the hon. Minister replied that "It was your United Front Government at that time. This Government is not
responsible for all this."

Sir, | never expected this type of reply from the hon. Minister of DoPT. Whoever might be the Minister or whichever
might be the Government, it was a mistake committed by the DoPT, and the Government is a continuing process.

It is required under article 339(a) that whenever serious matters concerning Scheduled Castes and Scheduled
Tribes are involved, the Government must consult the National Commission on the Scheduled Castes and the
Scheduled Tribes because this Commission is also appointed under the Constitution of India.

The Government had committed a mistake. This Parliament would like to know as to what actions the Government
is proposing to take against those erring officers who had not sent this file to the National Commission on
Scheduled Castes and Scheduled Tribes before taking adverse decisions against the interests of the Scheduled
Caste and the Scheduled Tribe employees.

Sir, the hon. Minister should appreciate that my Bill is regarding the services of the Scheduled Castes and the
Scheduled Tribes in Government services, and | want a Reservation Act. It has nothing to do with the DoPT
Circular.

With due respect to many Members of Parliament, | am very sorry to say that they also do not know what the Bill is.
Many hon. Members spoke about the political reservations. This Bill has nothing to do with the political



reservations. Anyway, there also -- because a reference was made -- | just want to call for the pamphlet published
by the present Government. This is published by the Planning Commiission. It is on "The Indicator of the Scheduled
Castes, the Indicator of the Scheduled Tribes and the Indicator in the field of women in India.'

According to this pamphlet -- forget about the Central Government Offices or the State Government offices where
the reservation is not being implemented -- even this Lok Sabha is not implementing the reservation in the number
of seats . If there are 543 seats in the Lok Sabha, the Scheduled Castes must get 81 seats, which is 15 per cent of
its total 543 numbers. If my arithmetic is not incorrect, 15 per cent of 543 will be 81.

In the present Parliament, we have got only 79 Members from that category. Where are those other three seats?
Now, we do not have the UF Government. We now have a Government headed by a very very super man, the most
respected man, Shri Atal Bihari Vajpayee. Why are we not giving 81 seats to the people belonging to Scheduled
Caste?

This Bill is not to give political reservation. This Bill is only to have all provisions concerning reservation in
Government services at the time of recruitment, at the time of promotion, etc. | want that all these provisions should
be clubbed together and put in one single Act so that they are protected from the invasion of judiciary and that they
are also protected from the anti-Scheduled Caste and anti-Scheduled Tribe intention of the Government officers.
When a police officer is not performing his duty, he is punished. When a police officer is doing a good work, he is
immediately given a cash prize. In the State Government or sometimes in the Central Government also, such
persons are rewarded.

Similarly, we have officers working in DoPT of the Central Government or in any other office like Income Tax,
Customs, Central Excise, etc. | will restrict them to Central Government offices only. If they do not implement the
provisions of reservation under article 335 or 333 read with article 16(4)(A) or article 16(4), what punishment you
are going to give to them? If this Bill is converted into an Act, it will enable the Central Government to take action
against those bureaucrats who are not implementing the Constitution of India. It is only in regard to that. | think, we
are unnecessarily mixing it up with what you are doing with regard to DoPT circulars. Even in regard to that, how
many years' delay is there? We are sitting here for the last two years. This Government came into being in the
month of October 1999. Today we are in December 2001. Out of five DoPT circulars, you have withdrawn only two;
and you are likely to withdraw one more, which is regarding seniority. But you refuse to withdraw the circular
regarding roster.

You have written a letter to one of the Members of Parliament, which was in Hindi; | read it only today. Today, you
have stated that the matter is under consultation. | have got a copy of the letter written by you to the Member of
Rajya Sabha, Shri Raju Parmar in reply to the mention made by himin the month of August. If the DoPT circular
regarding roster is converted from vacancy based to post based, the court may not approve - this is what you say.
Now, | just want to know and the august House also wants to know who is supreme in this matter? Who is supreme
as far as the Constitution of India is concerned? Who will decide as to what percentage of reservation should be
given to the Scheduled Castes and Scheduled Tribes? Who will decide how that reservation should be given? May
| know whether the court will decide or the Indian Parliament will decide? Today you are apprehending that if this
Bill is enacted, it will not be approved by the Court. Why is it so? We have past experiences where even the
Supreme Court judgements were reversed by this Parliament. | would like to know from you, again you may tell me,
who is supreme as far as interpretation of Constitution is concerned, as far as the intention of the legislature is
concerned, as far as the intention of the Father of the Constitution is concerned, as far as the intention of the
Constituent Assembly, which is formed at the time of independence, is concerned. The Constituent Assembly
followed by the First Parliament wanted that there should be reservation for Scheduled Castes and Scheduled
Tribes, not only in recruitment, but also in promotion.

| want to know how any court in this country including the Supreme Court can interfere in this matter. | want to know
only this much. But we are simply afraid of the courts. Instead of Parliament or the Executive taking decisions, now
the courts decide matters, and you are simply to obey the directions, whether it is in regard to CNG affair or
whether it is the affair relating to smoking, etc. In that case, what for we have elections and what for we are here?
Let there be Government, and the courts, in that case. That is the fundamental thing.

As | said earlier, the Minister is again misdirecting the Parliament by giving the total number of Scheduled Caste
employees in the Government services. The hon. Minister has informed the House that the total number of
Scheduled Caste and Scheduled Tribe employees in the Central Government are 17 per cent. Reservation in
Government service is according to various groups, namely, Group 'A’, Group 'B', Group 'C' and Group 'D', but the
Minister has clubbed sweepers and peons with Directors and other officers and given the total figure. Why has she
not given the group-wise figure? What is the percentage of IAS or IPS officers in this country? If she does not have
it, | have got the figure with the help of the Planning Commission. | will give her the latest figure.

| have already told you that the Members of Parliament are short by three. All over the country the total number of



Members of Legislative Assemblies is about 4072. Population of Scheduled Castes is 15 per cent. This is according
to the last census. Present census figures are still awaited. Now, it must be more than 20 per cent. The Scheduled
Caste MLAs are only 13.8 per cent. What happens to the balance 1.2 per cent? Why it is not exactly 15 per cent of
the population? The total number of IAS officers in this country is 5159 but the officers belonging to Scheduled
Castes is only 548, that is 10.6 per cent. The total number of IPS officers in the country is 3301 and the Scheduled
Caste officers are only 408. This comes to about 12.4 per cent.

In the case of Scheduled Tribes, Members of Parliament are 41, MLA only 5.39 per cent. Total Scheduled Tribe IAS
officers are 258 which comes to about 4.9 per cent. The Scheduled Tribes population today is not less than 8 per
cent. The official figures say it as 7.5 per cent. If the latest census is taken into account, it will be more than 8 per
cent because the BJP Government in Gujarat has already increased the percentage of Scheduled Tribes on the
basis of population. It is only 258, that is 4.9 per cent. The number of Scheduled Tribe IPS officers is 239, that is
7.2 per cent. So, the position in IPS is better. These are the figures of October 2000, given by the Planning
Commission. Why is the DoPT not giving these figures to the hon. Minister? Why did the Department inform the
Parliament that 17 per cent Scheduled Caste and Scheduled Tribe employees are there in Central Government? |
agree that hundred per cent sweepers belong to the Scheduled Caste community but that figure should not be
clubbed with other categories. | am extremely sorry to say that the hon. Minister of DoPT is mis-informing and mis-
directing the Parliament by giving incorrect figures. She should not defend the Department like this.

Almost all the Members have supported my view. Today also, two or three Members have said that they are neither
opposing and nor supporting the Bill. That is also good. Most of the Members wish the Government to bring this Bill
with little amendments here and there. One of the Members spoke as if this Bill seeks to give reservation in private
establishments. This Bill is not for bringing reservation in private service. If you see the definition of '‘Establishment’,
it is very interesting. Let me tell you that this Bill has not been prepared by the ordinary persons. Along with me, this
Bill has been prepared by the topmost people belonging to the Scheduled Caste and Schedule Tribe community,
which includes Supreme Court judges, retired bureaucrats and top politicians who are all concerned about the
welfare of the Scheduled Castes and the Scheduled Tribes. What is the most interesting thing is the definition of
‘Establishment'.

One of the Members asked, what is the use of implementing this Bill. My esteemed colleague Shri Kharabela Swain
said that the Scheduled Castes should become competent and that they should deserve and come on merit. This is
the advice given to us today. He has also said that when the Scheduled Caste people become IAS officers they
marry the girls belonging to other communities. | do not know what is his worry. Mahatma Gandhi in his last days
said that he would not attend any marriage ceremonies which were not inter-caste.

Are we not for intercast marriage? It is a progressive step. My friend, Shri Ramdas also married to a non-Scheduled
Caste girl. Can you ban anybody? In fact, it is a loss to my society. But if a non-Scheduled Caste girl selects an IAS
officer belonging to Scheduled Caste, | think, nobody should object it. | think that is not the issue to be discussed
today. But the definition of establishment is very interesting. It says:

"The establishment means any office under the control of the appropriate Government. The Parliament of
India, Comptroller and Auditor General of India, Election Commission, Union Public Service Commission,
all local bodies, and other authorities within the territory of India and under the control of appropriate
Government public sector banks, public sector undertakings, statutory authorities, autonomous bodies
and authorities constituted under the Act of Parliament. "

How the courts came into being? Have they come from heavens? The courts came into being because of the
Government of India. Who is providing them facilities? Who is spending money for the courts in this country?
Similarly, autonomous bodies, all corporations, registered firms, and industrial houses which are running their
industries are created by the Government. We provide them land, electricity, water, and all other facilities. The
responsibility of this Government increases because it is this Government which has started disinvestment of public
sector undertakings. There was reservation in public sector undertakings. Now, you are disinvesting.
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it wdior wguTer : W= 7EIGT F O TR fd & IR F Tera-wafrai werd € s forv F 9w g a1 € ... (Interruptions) Please
do not interrupt me. | will thank the hon. Minister and the Government of India as also the hon. Prime Minister if a
Bill based on my Bill is introduced. They can make suitable amendments. | know the Bill in the same form cannot be
accepted. The Bill with the suitable amendments can be introduced by the Government. | want that assurance from
the Government. Otherwise, | am not going to sit.

| want to verify one thing from the hon. Minister.
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SHRI PRAVIN RASHTRAPAL : | want one clarification. We have been informed that the Bill which was introduced in
1996 has been dropped. | want to know whether it was introduced in Parliament. The Bill prepared by the Minister
who spoke in favour of my Bill said that the Bill was prepared in consultation with the National Commission on
Scheduled Castes. It was approved by all the wings of the Government. It has not come before this Parliament. You
give the correct information as to what happened to that Bill.

Another thing which | want to remind you is that when this Parliament started, this Government led by the hon.
Prime Minister, Shri Atal Bihari Vajpayee called a three-day seminar of Members of Parliament belonging to
Scheduled Caste and Scheduled Tribe. It was addressed by the hon. Prime Minister and by the then Minister of
Law, Shri Ram Jethmalani. The Minister of Social Justice remained there for three days. We all participated. A
committee of eight members was constituted and 30 points concerning Scheduled Castes and Scheduled Tribes
were taken up. Then the Ministry of Social Justice informed me and all others that this reservation Bill should be
passed, and the matter is pending with the Department of Personnel. Now, you are not giving any reply as to what
action you have taken on the note which was sent to your Department by the Ministry of Social Justice and
Empowerment.
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SHRI PRAVIN RASHTRAPAL : Do not mix up. It is there in my speech. | can go through the record and tell the
Minister where it is. | have received a reply from the Minister of Social Justice and Empowerment that this particular
agenda was sent to the Ministry of Personnel. What have you done with the demand of the Scheduled Castes and
Scheduled Tribes Members of Parliament belonging to all Parties? It was not just from the Congress MPs alone.

. I fHE ad @ T a1t 9% §HAa | o9 T FR W@ A? I9 |ial 3 A @@ A &€ (aum)
=t wdtor T ;T 91 fran, S9 eng Wt el ¥ TE ) wwd | &€| (aur)
Tarafey "gied : w fig waa ft, smg w78 s

SHRI PRAVIN RASHTRAPAL : You do not know what the Bill is and you are asking me what the Congress Party
has done. It was Congress which had brought reservation. Who was in power in 19507 ...(Interruptions)
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SHRI PRAVIN RASHTRAPAL : Mr. Chairman, Sir, you should control them. | want to know who was in power in the
first Parliament. Who was ruling the country during the time of the Constituent assembly when the Constitution was
drafted? Who was in majority at that time?

PROF. RASA SINGH RAWAT : And who divided the country? ...(Interruptions)

SHRI PRAVIN RASHTRAPAL : | am extremely sorry if you do not want to listen to the facts. You are anti
reservation, you are anti poor, you are anti Scheduled Castes and Scheduled Tribes ...(Interruptions)
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SHRI PRAVIN RASHTRAPAL: When they were talking, | had not spoken in between.
MR. CHAIRMAN: Please conclude. Why are you going beyond the subject?

SHRI PRAVIN RASHTRAPAL : In short, the Minister is answerable to the Parliament as to what has happened. |
also would like to know whether the BJP as a party is demanding the Reservation Act or not. If the BJP has
demanded reservation for the Party in its manifesto, then how can they oppose the demand for a Reservation Act
for the Central Government? Eight State Governments have passed Reservation Acts. There is nothing new. You
can drop what you do not like. You can add what you approve. | just would like to see that a Reservation Act is
passed by the Central Government to protect the interests of the Scheduled Castes and Scheduled Tribes people
who are in service and also who are likely to be inducted into service so that their interests are not jeopardised at
the hands of the anti Scheduled Castes and Scheduled Tribes officers and at the hands of anti Scheduled Castes
and Scheduled Tribes judiciary in this country. ...(Interruptions)

| want an assurance from the hon. Minister that if not this particular Bill, a similar Bill with suitable amendments will
be introduced by the Government. Then only | will withdraw this Bill. Otherwise, let it be voted out.

MR. CHAIRMAN: Are you withdrawing your Bill or not?



SHRI PRAVIN RASHTRAPAL : | am not withdrawing my Bill. However, if there is an assurance from the
Government, | will withdraw it. Otherwise | will not.

MR. CHAIRMAN: Anything from the Government's side?

SHRIMATI| VASUNDHARA RAJE: | just would like to make two things very clear. | stand by whatever | have just said
on the subject. | raised it with the same intention when Shri Pravin Rastrapal had informed me in October 2000 that
some circular would be withdrawn.

He mentioned that, in that letter, | had said that the matter was under examination. | wish to say it very clearly over
here that it was at the advance stage of consideration. | would like to say that the matter concerning the Scheduled
Castes and the Scheduled Tribes is of great concern to all Governments before and even now. | do not think that
our wrangling in this fashion would benefit the people belonging to the Scheduled Castes and Scheduled Tribes.
We are committed to the upliftment of those people and we will do the very best that we can. We have proved it in
the last two years as we have already passed two Constitution (Amendment) Bills and we are going in for the third
one also. Our concern cannot be mistaken and | stand by all that | have said just now.

You asked one more question about Shri Ramji Lal Suman's Bill. | would like to say that it was not introduced in
Parliament. But | am afraid that it is something which took place in 1996 and | cannot take the responsibility for that.
But, whether it is the Government before or after, | am completely sure of the fact that everybody is concerned of
the plight of the Scheduled Castes and the Scheduled Tribes. So, | would appreciate if all of us get together and
work together for their upliftment. It is not the question of a Congress Government or a BJP Government in power.
We are coming with a Constitution (Amendment) Bill and we will do our very best in whatever we can to see that the
upliftment pattern is kept up.

SHRI PRAVIN RASHTRAPAL: The Constitution Amendment Bill which you are mentioning is only for seniority
alongwith promotion. | am not talking about that. | want to know whether the Reservation Act would be introduced
by the Government with suitable amendments or not. If it is so, | will withdraw my Bill. Otherwise, let it go for voting.

MR. CHAIRMAN : 'Let it go' means you are not going to withdraw.
SHRI PRAVIN RASHTRAPAL : | am not going to withdraw it.
MR. CHAIRMAN: The question is:

"That the Bill to provide for reservation in services for the Scheduled Castes and the Scheduled Tribes in
establishments under the Central and State Government and in private sector and for matters connected
therewith or incidental thereto, be taken into consideration. "

The motion was negatived.

17.33 hrs.



