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Title: Further discussion on the Constitution (Amendment) Bill, 2000 (Substitution of New Schedule for Seventh
Schedule) moved by Shri Vaiko on the 23.11.2001 (Concluded and Bill withdrawn)
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DR. NITISH SENGUPTA (CONTAI): Mr. Chairman, Sir, thank you very much for giving me this opportunity. I rise to
support my friend, Shri Vaiko's Bill, which has been very timely and could not have come a day later than this.

Sir, this is a proposal to change some of the distribution of functions and duties among the States and the Centre
and take some of these functions from the Concurrent List to the State List, and from the Union List to the State
List.

Historically, India became a federation in 1950 but basically the way the Constitution has been framed does not
really reflect the true heterogeneous nature of our country and the multiplicity of our country, the various States and
all the complexities. It was essentially the survival of the colonial Government. Many of the features of the colonial
Government still remain.

Sir, it is called a federal Constitution but some of the fundamental aspects of federalism are missing. Why was that
done by the framers of the Constitution is not really known. Take for example, residual powers. In most true
federations of the world, residual power is with the State. You go through the United States Constitution or even the
Australian Constitution. Residual powers are with the State. But here, for some strange unexplained reason,
residual powers have been vested with the Centre, with the result, the so-called State autonomy has become
practically a mockery.

Sir, itis very timely that my friend, Shri Devendra Prasad Yadav mentioned a very interesting thing that we are very
largely dependent on the Government of India Act of 1935, which was enacted by the colonial Government at that
time. And going into the lot of details about the administrative matters and all sorts of things, they really do not find
place in many of the known good Constitutions in the world. Our Constitution is much larger than many of the
Constitutions of other countries. That is because a lot of verbatim was reproduced from the Government of India,
1935. Now, the time has come to look at these things. Shri Vaiko has essentially proposed certain things from the
Union List to the State List.

(22/1620/mmn-sb)

They are duties of excise on tobacco and other goods manufactured or produced in India except (a) alcoholic
liquors for human consumption; (b) opium, Indian hemp and other narcotic drugs and narcotics, but not including
medicinal and toilet preparations containing alcohol or any substance included in sub-paragraph (b) of this entry.

Common sense finds it difficult to accept why these things should necessarily be with the Centre. It is not the
colonial Government of the past. It is the independent country where India is nothing but a Union of the States. |
invite your attention to the expression in the Constitution, "Union of States" which repeatedly occurs. How can we
get back to that concept of Union of States which was original concept in the Constitution?

Sir, over the years, the Central Government's power has been increased enormously. When the planning came into



being, the Central officials and Ministers took advantage of the planning system to really bring the States under
their total financial and planning control. In the name of planning, they introduced so many things which were never
really meant in our Constitution. Unfortunately, the Constitution Review Commission has only scratched the
surface. It has not gone deeply into some of the basic features of the Constitution at all. It only made some changes
in a superficial way.

Then, let me come to estate duty in respect of property other than agricultural land. Now why should estate duty be
with the Centre? Why cannot it go to the States? Then, take duties in respect of succession to property other than
agricultural land. In a State, why should New Delhi control a succession to property? Let us say Ernakulam or
Kozhikode and all that. These are all matters which lock, stock and barrel go to the State. Any other matter, not
enumerated in List Il and List lll including any tax not mentioned in either of these Lists, should go to the State.

| come back to the point which | raised initially, which is, that residuary powers must go to the State. That more than
anything else will bring back the true character of federal system in our Constitution. Then, in the Concurrent List,
transfer of property other than agricultural land, registration of deeds and documents are there. Why should these
be in the Concurrent List? Let them go whole hog to the States. Then, there is an entry of actionable wrongs. Then
let me come to education including technical education, medical education and universities subject to the provisions
of entries 63, 64, 65 and 66 of List |, and vocational and technical training of labour. Unfortunately, originally
education was in the State List. But during the days of the omnipotent, the very powerful Shrimati Indira Gandhi's
Emergency time, | think, a lot of changes were made. Then, education was brought into the Concurrent List. | think
time has come when education should go back to the State List. The Centre should, of course, take the power of
supervision, general control and co-ordination and all that. But there is no reason why the Centre should beat down
the neck of the States in the matter of education.

Let me come to charity and charitable institutions, charitable and religious endowments and religious
institutions. Why should they be with the Centre at all? We have got 25 States each elected by the
people directly and there are very responsible Councils of Ministers heading them. Why should they not
be considered responsible enough to deal with things like charity and charitable institutions? Rather
when you control this from the Centre, it creates a lot of aberrations and abnormalities. | mentioned how
that process under which the Centre came to occupy a lot of unnecessarily sovereign powers in the garb
of introducing planning. | remember one example, that is, about the Centrally-sponsored Scheme. It was
there for a long time.

When | was preparing the Eighth Five Year Plan as Member-Secretary, Planning Commission in the year 1991-92, |
was shocked to see that there was a scheme for abolition of the jhoom cultivation in some of the States. It was a
Central scheme. Now the point is that in Tripura or some of the hills of the North-Eastern States, the jhoom
cultivation prevails where the Tribals normally till a particular portion of the land. After two or three years, that
portion once again becomes infertile. So, they burn up that place and move to another place and start cultivation.
Again after three or four years, they come back. Now this sort of thing was all right long ago, but | suppose
ultimately when the population is increasing, it means it is the wastage of the scarce forest resources, lack of co-
ordination and all that.

Now the Department of Forest is involved. That is a State Department. Then, the Department of Tribal Welfare is
involved. That is a State Department. Police or the local administration is involved. | do not remember exactly.
There are 300 to 500 officers sitting in Kirishi Bhavan controlling the system called jhoom cultivation.

The only thing we could say is that the jhoom cultivation would never be abolished because the officers would
always send queries, go on visits to Tripura, Mizoram, Nagaland and so on but come back to say that it is very
costly. So, jhoom cultivation would never be abolished. At that time, the Government took a decision that all
Centrally-sponsored schemes should be totally transferred to the States but | do not think it would ever happen
because the bureaucracy is so powerful that they have a way of making anything a nullity just by conflicting
interpretations, delays and so on. So, this has not happened yet.

The time has come when we should really be a federation. There are many areas where the Constitution needs to
be changed. | welcome the direction by the Supreme Court yesterday, which would certainly help in improving
morality in our political system. There are several other such aspects. | would like to very briefly touch upon one or
two such subjects, in passing. For instance, when we made our Constitution, we were too obsessed with the British
system of Cabinet Government and Parliamentary democracy. We forgot to take lessons from other European
countries that had practised federalism based on multiplicity and had introduced features unique to them. In the
German Constitution, for instance, there is a provision that any No-Confidence Motion to be moved before the
German Parliament must indicate, who according to the framers of that Motion should be the next Chancellor. If
somebody here were to say that Shri Atal Bihari Vajpayee should no longer be the Prime Minister and moved a No-
Confidence Motion and if that Motion indicated who should be the next Prime Minister, you can imagine how many



of the problems would disappear. | remember, when the one-vote fiasco occurred in 1999, Shri Lalu Prasad said
that they would be able to form an alternative government within fifteen minutes. They could not form an alternative
government even in a matter of fifteen days. Eventually, we had to go in for fresh elections. Therefore, some such
provisions should be adopted. Unfortunately, our Constitution Review Commission never went into this question.

In many of the European countries, there is a system of proportional representation. In a pluralistic system, people
do not vote for individuals. They vote for parties. | wish, we could introduce some such system in our country
whereby people would vote for the BJP or the Congress or some other party and depending upon the proportion of
votes secured by the party they would nominate their deputies. Thus, a party that has secured eighty per cent of
the votes would name eighty per cent of the people but individuals shall not go to the polls. If that system could be
brought in here, you would realise that a lot of malpractice, corrupt practices and unnecessary expenditure
associated with elections would disappear. There are many such things that should be tried.

| welcome Shri Vaiko's proposal for an amendment to the Constitution. For instance, ports are under the Concurrent
List, where it is mentioned: "Other than those declared by or under law made by Parliament”. Why should ports be
with the Centre at all? It was all right in the past under the colonial government when the British administration
introduced the Calcutta Port, the Bombay Port, the Madras Port, etc. but after Independence, why should the States
not look after ports? Why should the States not look after airports and ports? There must be a sense of
responsibility among States. Responsibility must be allowed to be generated among the States. Unless you give
them responsibility they would not be responsible. They will always have a tendency to run to the Centre at the
slightest opportunity demanding grants and all that and the entire structure would be vitiated.

Another example is that of archaeological sites and monuments, where it is mentioned: "Other than those declared
by or under law made by Parliament to be of national importance". Why should the archaeological monuments not
go to the States? Why should they be with the Centre at all? It was all right when Lord Curzon passed the
Archaeological Monuments Preservation Act, 1904. Lord Curzon is associated with many controversial things in
Indian history but he has done many good things also, for which we should be grateful. The way he preserved the
Taj Mahal and introduced the Archaeological Monuments Preservation Act are among them. But for Lord Curzon's
timely step, many of the monuments would have disappeared by now. But today time has come to ask why the
Government of Uttar Pradesh should not look after the Taj Mahal and why the Government of Bihar should not look
after Nalanda. Why should the Archaeological Survey of India, with its base in Delhi look after them with distantly
placed officers having to undergo constant travelling?

Why should we make the State Governments responsible for all these things?

Now, | come to acquisition and requisition of properties. Why should it be in the Concurrent List? Then, stamp
duties other than duties of fees collected by means of judicial stamps is not included in the list of stamp duties.

Sir, he has given many of these examples where there is a strong case for transferring items in the Union List or in
the Concurrent List to the State List. That will make for a healthy federal system and the States will become
stronger. If the States become stronger, the Centre will automatically become stronger.

Sir, with these few words, | strongly support Shri Vaiko's Constitution amendment Bill and urge the House to accept
it.

SHRI HANNAN MOLLAH (ULUBERIA): Mr. Chairman, Sir, | support the Constitution (Amendment) Bill, 2000 moved
by the hon. Member, Shri Vaiko. It is a timely act of the hon. Member to draw the attention of the nation to the need
of this amendment to our Constitution. By and large, his purpose is to change the Seventh Schedule of the
Constitution. There are three Lists as per our Constitution. In the Union List, 97 items are there; in the State List, 66
items are there; and in the Concurrent List, 47 items are there. After the experience of the last 53 years of
implementing our Constitution, | think, there is a necessity to rearrange these powers among the three Lists. | agree
with Dr. Nitish Sengupta because he also spoke from his experience. He was one of the very learned bureaucrats
of our country. He was in the Ministry of Finance, which controls everything. Nothing is given to others except
through the Ministry of Finance. That is the impediment on the development sometimes. So, over-centralisation is
becoming a big problem for our country. We wanted a federal system in our Constitution, which is biased towards
unitary system. It is more unitary than federal. Over the years, the erosion of the State list continuously happened
and the Central Government snatched the powers from the State List and some times even from the Concurrent
List.

Sir, | think, this is a very timely and correct suggestion. Basically, we believe in unity in diversity and that is India.
We have to develop this unity, but we have to honour the diversity in all aspects of our life. If we kill the diversity,
then the basic spirit of India will be lost.

Sir, on several accounts, we are facing new challenges to destroy that diversity and to impose some sort of



imposed unity on our nation. So, in this context, it is more important to reorganise the powers of the States and the
Centre. | think, it is a correct suggestion and | support him.

Sir, more powers to the State is a long-standing demand. Initially, some States came together and raised the
demand repeatedly. Ultimately, the Sarkaria Commission was set up. They also agreed and made certain
suggestions. Some of the suggestions have been accepted, but some are yet to be accepted. As Dr. Nitish
Sengupta mentioned, why should the subjects like education, sports, etc., not be totally in the domain of the
States?

Sir, as Dr. Nitish Sengupta has said, in the name of Centrally sponsored schemes, the State's authority had been
eroded. What is supposed to be done by the States is actually going from the Centre. The tendency is developing
that the Centre will directly deal with the District Magistrate and with the Panchayat, bypassing the State.

This tendency is dangerous and it will weaken our federal system further. Because of that, we always say that a
strong State is the pre-condition of a strong Centre. So, we cannot weaken our States because ultimately the weak
States will weaken the Centre. That is why | say over-centralisation is increasing. Power is being taken from the
States to the Centre, and from the Centre also, the power is going to PMO. We have a new centre of power, that is
PMO. The Central Ministers are becoming head clerks and one chief clerk is sitting there in the PMO. It started
during the time of Shrimati Indira Gandhi and gradually it is increasing. Once there were only four or five officers in
PMO, now there are some 400 to 500 officers and they are controlling the PMO. Actually, this country is being run
by PMO, not by Ministers, not by the federal system. So, a dangerous centre of power has been created in the
name of PMO and, | think, sensing all this danger, he has brought this Bill to categorically reorganise the present
system which we have developed during the last fifty years.

Then, we have also seen the Centre's intervention in the States' affairs. Hundreds of times the Central Government
have dissolved the State Governments and imposed President's rule. Ultimately, after the Bommai case, certain
safeguards have been established, but still this attempt is made here and there. So, | think these things we have to
keep in mind and we have to reorganise our Constitutional arrangements in the light of our experience.

Another point | want to stress is the economic power. Most of the responsibility is with the States but money is with
the Centre. Without monetary power, how can the States discharge their responsibility? States can be termed as
glorified municipalities. On the one side, the Centre is strong and PMO is over-powerful and, on the other side, the
States are gradually becoming glorified municipalities. | think the time has come to reverse this trend and this Bill is
an attempt to draw the attention of the nation to the need of the necessity of that reversal. So, economic power is
the most important one. He has suggested certain things. He has suggested that power of taxation and certain
other powers should be shifted from the Central Government to the States, certain powers from the Central List
should go to the Concurrent List and certain powers from the Concurrent List should go to the State List. We know
this will not be accepted here, but it is only to draw the attention of the Government. It is very difficult to persuade
them to accept it because power corrupts and absolute power corrupts absolutely. The tendency of the power is to
take everything in own hands. We have seen this in our neighbouring country. Without constitutional sanction
anything, somebody says, | am a President for another five years. In our neighbouring country, we have seen how
Constitution and everything has been given a go-bye. One person desires to become a President and he becomes
President for another five years. So, we have to learn from the experience. If we allow this, it will be a new
challenge to our system also. So, decentralisation of power is one of the most important tasks we have to fulfil and
Parliament should take the initiative. We have taken certain initiatives. Panchayati Raj is being developed. Some
power has been given to them. But we have to strengthen this system of decentralisation.

If we weaken the States, then only by the Panchayat Raj and Zilla Parishads we will not be able to achieve our goal
because at the intermediary stage, the State is weakened. If the State is weakened, the direct strengthening of the
Panchayat Raj system will not help. | think all the wings of our system should get strengthened and more powers
should come to the States. This is the time to reconsider the matter and we have to do it in the light of our
experience.

As you know, the States should have some authority in the all-India services. The Central Government has so many
methods to control every wing through the all-India services like the IAS, IPS etc.

DR. NITISH SENGUPTA : Then, why do you have the all-India services?

SHRI HANNAN MOLLAH : The all-India services can be there in certain areas which are necessary and they can
be maintained there. But only skeleton service may be there. But it is increasing and increasing and everything is
given to the all-India services. Though our country has different languages, cultures and practices, the tendency is
to curb those rights. | think this is also the time when the all-India services should be reduced and the State
services should be strengthened so that we can really build up a true federal structure.



There is another thing to which | would like to draw the attention of the nation through this discussion. This
discussion has given me an opportunity and | thank hon. Member Shri Vaiko for this. There is a philosophy also to
destroy our diversity, to weaken our unity in diversity. There is a slogan that small States will be very good - 'small
is beautiful'. That means you just split the States and break them into 50 or 60 or 70 smaller States and then you
think it will take the country to development. This philosophy is now being tried to be imported in our thinking, in our
system. This is dangerous because in our country the historical development is the linguistic movement of
development and the nationality has developed on the basis of language. Language is one of the cementing factors
of our nationality. On the basis of major languages in our country, the States are re-organised.

Now, an attempt is being made to divide these linguistic States. You take the case of Tamil Nadu, the Tamil-
speaking people who have the same culture, same language, same history and they have the same imagination
and brain to develop their State. If this State is divided into four-five Tamil-speaking States, then the people of one
linguistic State will be divided into four-five States and all will look at the Centre and one will be fighting with the
other. The linguistic unity is very much important to maintain this unity, the social system which has developed over
the years. This is the matter.

Take the case of Andhra Pradesh. If the Telugu-speaking people of this State are divided into four-five States, then
the Centre will use one group against the other and this way they will make the States weaker and weaker and all
the strength will be concentrated in the Centre and the Centre will become omnipotent. This is becoming a new
challenge. I think this is a new challenge to our federal system, to destroy our diversity and to destroy our cultural
unity and diversity which has been our Indian way of life which was developed over thousands of years. This is the
way of life. But there is an attempt being made to destroy this. We have to very seriously think over it.

We should not allow our linguistic States to be split. The linguistic States are the basis of our federation. If the
linguistic States are strengthened, then more and more power will be with them and then only our national life and
our country will be strengthened and our federal system also will be strengthened. It is a different thing in America.
In the entire United States of America, there is one language and because there is only one language they have
just divided the country by drawing parallel lines — both horizontal and vertical — on the map of the United States
and said every piece is one State. These States do not have so much of history; every State has no history, no
culture and no diversity. But India cannot be following it. We now have a tendency of copying America and
everything that America does, we always have to run after that.

This tendency is also coming in our society. It will be a new challenge to our national fabric. It is because of that, |
would appeal to the people, to the Members and, through this House, to the country that we have to think about it.
We cannot follow America. Our federal States are not equally divided pieces of land. Every State has its own
history, its own language and its own culture, and on the basis of that, linguistic States developed. So, there is an
attempt to divide the linguistic States.

Another philosophy is also there. There will ultimately be only one communal philosophy. Then, will you link all
these smaller State by saying that we are all Hindus and because we are all Hindus, Hindus will be only linked with
all the smaller States? That will be the purpose behind that. | think, this is the time to think over that. At least, some
link is necessary. If every linguistic link is destroyed, then what will be the linkage? Then, all linkages will be
Hindutva, and keeping that philosophy in mind, an attempt is being made to destroy our diversity and to destroy our
linguistic States. Because of that, this is the time that we preserve unity of the country, we preserve diversity of our
culture and we preserve all languages with equal rights and all the languages should have the right to develop and
flourish. On the basis of that, States also should be given more and more powers. In that fashion, we can really
strengthen the States and we can really strengthen the Union, and our federation will be strengthened and our
country will further develop.

| think, in this background, it is very important to consider this Bill. Because of that, it is a timely Bill. | thank Shri
Vaiko for bringing forward this Bill because though he had some problems some time here and there, but in this
case at least, he has reflected the correct thing. | support this Bill. This Government also should ponder over and
the whole nation should ponder over it. And, we should stand like a rock to any attempt to destroy the linguistic
States, to divide and split the linguistic States. Also keeping that in mind and in this background, I think, this re-
division of powers is an important agenda and he has brought the agenda before the nation. | hope, we should all
give a proper thought to it.

With these words, | support the Bill.
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He was not allowed to defend himself in the Assembly. He was not allowed to be present in the Assembly.
Otherwise, he would have defended himself in the Assembly. 5% e # sten a1l §5@ 91§ T4 TSR &1 =9 TH gl
and as a result, there is alienation. That is the basic cause that autonomy was eroded without consulting the local
people, the leaders who were put behind the bars, and the alienation started. Pakistan took advantage or benefit of
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That was a unanimous decision of the Jammu & Kashmir Assembly. That was presented to the Central
Government. But the Central Government rejected the report of autonomy. # @e aEm g & w=e weR fAfoces @
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detrimental to the interest of our country. If we had asked any such thing that would have been detrimental to the
interest of our country, then that report could have been thrown into sea. wiféss @i & @ ara o ®¢¥ How do you
overcome this alienation if you are not ready to talk to the people and talk to the representatives of the people?

| come from the State of Jammu & Kashmir and | would like to say before this august House that the Government
would have to talk to the people and also to the representatives of the people of Jammu & Kashmir regarding
autonomy. It is not the question of alienation in Jammu & Kashmir alone. There are such problems of alienation in
other parts of the country. What do they want? All they want is a sort of local-self Government. They want
autonomy and they want their existence to be recognised. So, the Government of India, after 53 years of our
Independence should consider the aspirations of the people throughout the country.
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AR &1 e 8, 8 3a®! WUl B & R o Raraa & forg AfFasm smemnd awa €1 st @ gaifew Let us discuss it. Let
the Central Government discuss this issue with the representatives of the State of Jammu & Kashmir. @f&= 5ia weew
B A firet a1 78 i duma ofte ), (e afta w e @+t =nfey, 9@ @il @1 wraer el They should have the
sense of belonging that the power is with them.
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17.00 hrs.

SHRI ANADI SAHU (BERHAMPUR, ORISSA): Mr. Chairman, Sir, | rise here in support of Shri Vaiko's Constitution
(Amendment) Bill but with a rider. | will come to the rider at a later stage.

At the beginning, | must congratulate Shri Vaiko for the diligence and hard work he has done in presenting this Bill to this
House. In presenting this Bill he has in mind, very correctly, a thought - which has been indicated in his Statement of
Objects and Reasons also - that 'for every State should be left alone to decide its policy.' That is one sentence which he
has used, which is quite appropriate.

Discussing on this point itself, we have to browse over the implementation part of the Constitution for the last 52 years
and analyse the Amendments that have been made to the Union List, State List and Concurrent List.

Sir, | was going through the Constituent Assembly Debates on the three Lists. The prominent persons like Aladi
Ramakrishnaswamy, Dr. B.R. Ambedkar, T.T. Krishnmachari and A. Ayyengar had gone into the details of these Lists
which were being prepared at that time. They tried to find out as to what were the provisions in the Act of 1935. There was
no provision so far as the Concurrent List is concerned. But it was left to the framers to decide on the three things
depending on the situation that was prevailing at that particular moment of time.

We were trying to make our country with lots of difficulties, with princely States, and with partition which had taken place
there recently. In view of all those things, it was thought necessary to have three Lists. One was the Union List, second
was the State List, and third was the Concurrent List.

You will kindly appreciate that over the years, the Union List was increased; the State List was depleted; and the
Concurrent List was also increased. Why was it done? You may also kindly appreciate that we had a federal structure.
But the Constitution has become unitary in character because of certain provisions which have been provided in the
Constitution, which have been applied in a different manner. For example, article 249 and article 250 relating to
emergency. Similarly, article 252, article 352 and article 353 are there as emergency provisions. Even now, article 355 can
be used. All these emergency provisions gave a twist to the inherent character of the Constitution to cater to the needs of
the people who were at the Centre, who were at the helm of affairs from time to time. | would not like to name the persons
at all. But the federal character has become unitary over the years with the states playing second fiddle.

Shri Vaiko would appreciate that we have 97 items in the Union List. If | am correct, he has suggested 94 items to be kept.
Aradical person like Shri Vaiko has moulded his Bill in a conservative fashion. That is why | am coming to the rider.

SHRI VAIKO (SIVAKASI): | want to seek just a clarification.

There was a List. When they gave it for printing, they missed something. There were some mistakes. That was not my
fault. So, subsequently | have given the amendments.

SHRI ANADI SAHU : Thank you for the intervention. Anyway, he has taken the statement from my lips. | was coming to
that.

When we think of the Constitution as it is being implemented for the last 52 years, we see that there are four insertions
that have come in by way of amendments, in the Union List and there is one deletion also. Insertions have been made in
such a manner that the Union will have more powers.

Shri Ali Mohd. Naik is not present now; he was referring to Jammu & Kashmir. We have enacted article 370 in a very
beautiful manner where the Union List and the Concurrent List are not to be changed or will not be applicable to Jammu
& Kashmir except with certain consent of Jammu & Kashmir Government. But would he agree to the trifurcation of
Jammu & Kashmir if there was a question of its autonomy? Would he agree to the trifurcation of Jammu & Kashmir where
there is a clamour for Jammu and Ladakh to be separate from Kashmir? These are very intricate matters which cannot be
talked upon or decided upon, while we are talking of giving a new shape to the Union List, the State List and the
Concurrent List.

As | had said, in browsing over these last 52 years, we have seen that it is becoming a unitary character; it has to be
changed. You would appreciate that over the last three elections, we have seen that regional aspirations have been
coming to the fore and the regional parties have come up with strength in Parliament. Their aspirations have to be
guarded properly and we cannot do away with this aspiration now. When we have the regional aspirations, we have to
think of changing the entire mould itself and when we think of changing the entire mould itself, we have to go into the
Lists that have been prepared at the time of framing of the Constitution. Things have gone very far off and Shri Vaiko has
made an elaborate study of this. | am not going into the details of his recommendations.



Dr. Nitish Sengupta was talking about education, transfer of property, etc. | even feel that control of prices should be in
the State List and | do not think there is any necessity for it to be in the Concurrent List.

THTAfa #@Eied 39 fie W MuiRa graef a9 8 1 81 R ¥ed &t argAfd 81 1 39 fad uv s e &1 |Ry 3R gar 3 sy ?

g A 92 | 86 2
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SHRI ANADI SAHU : He has given a very beautiful analysis of things like estate duties, which are to be in the State
List; then Item No. 88, that is, succession of property is to be deleted, etc. He wanted to delete a number of items.
He has suggested many things to be taken to the State List also. He wanted to bring many items in the State List in
order to see that the State gets more powers.

While thinking of the powers to be given to the States and his good intentions, | am reminded of a famous Grecian
Ode, which is called Pythian Ode by Pindar. It says: "Strive not my friend for an immortal soul; make the best of
what is possible." | will change it slightly and say: "Strive not my friend for an immediate solution, make use of what
is possible now." | have changed slightly the Pythian Ode by Pindar. | would request him to try and do whatever is
possible and try to make the best use of what is possible at present.

Let us analyse the insertions that have been made during the last 52 years. From the 6" amendment to the 42"
amendment of the Constitution, a lot of insertions have been made. Let us analyse those things. Those insertions
should be taken out first by a Constitutional Amendment Bill. The Government should take it up.

In that way a number of provisions which have been brought in to the Union List can be deleted and more powers
can be given to the States.

In this connection, | would like to invite attention to the Constitution of the United States of America. Shri Vaiko

could kindly hear me. Recently, | had been to USA. | had read its Constitution earlier but | was just thinking how is it
possible that USA is able to make use of such a small Constitution with a very limited number of Articles. When |
went there, | was amazed, surprised and was glad to find that a very good working arrangement has been made for
implementation of that Constitution. | would be very short now. | would suggest to this House to go into the details of
the American Constitution.

There are only three provisions which could be taken into account while going into the Constitutional amendments,
as suggested by Shri Vaiko. These are in Article 1, sections 8, 9 and 10 of the USA constitution. Very briefly | would
state these things. Section 8 of Article 1 says:

"The Congress shall have power to levy and collect taxes."

There are many other things but | am not going into the detail. Section 9 says:

"The migration or importation of such persons as any of the States now existing shall think proper to

admit shall not be prohibited by the Congress prior to the yeara€; . "
So, they have taken into account the citizenship. Section 10 is very important so far as the State List is concerned.
Section 10 says:

"No State shall enter into any treaty, alliance or confederation; grant Letters of Marque and Reprisal; coin
money; emit Bills of Credit, make anything but gold and silver coina€.

No State shall without the consent of the Congress lay any imposts or duties on imports or exports except
what may be absolutely necessary for executing its inspection lawsa€! .

No State shall without the consent of the Congress lay any duty of tonnage, keep troops or ships of
wara€,. "

These are a few things which have been indicated in section 10 of article 1. They do not give any residuary power
to any one. These are the three matters which need to be thought of now when you are thinking of changing the
Constitution with a view to bring about more powers to the States.

Now, | would suggest only two things when you think of changing the Constitution or amending the Constitution.
One is, make a Union List and secondly, make a State List. There may be no Concurrent List. Residuary power by



nature will go to the Central Government. Whenever there is any transgression of powers of the State, it will be for
the Parliament to decide whether they have transgressed its authority or not. That should be consensus. That
should be the thinking now so that the regional aspirations can be taken care of. At the same time, the Centre can
exercise proper control. We have not utilised Article 249 in any way, where there is a provision that the Council of
States can adopt a Resolution for taking over certain actions of the State for a period of six months or to be
extended by another six months or one year. We have not utilised it in any way. This can be utilised if there is any
break down of law and order in any State. As per article 252, where two States have disputes, with the consent of
those States, those disputes can be resolved by the Central Government.

1716. So, | would suggest, as | was telling Shri Vaiko, that there should be only a State List and a Union List with the
rider that all the residual powers should rest with the Central Government. The small Constitution of the United
States of America could be a quide.. They have made only 27 amendments in the 200 years of their existence
whereas we have exceeded 92 amendments in 52 years and still we are thinking of bringing more
amendments to the Constitution every now and then. This should stop. Before | conclude, | would suggest that
we adopt the provisions which have been indicated in the Constitution of the USA and Government may bring
suitable amendments to the Constitution.
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SHRI P.S. GADHAVI (KUTCH): Sir, | thank you very much for giving me this opportunity to speak on this
Constitution (Amendment) Bill.

| rise to congratulate the hon. Member Shri Vaiko for bringing forward such a very important Constitution
(Amendment) Bill. This is a very important Bill. When our Constitution-framers debated the whole Constitution, they
had taken a lot of time. They debated on these issues months together. Here again, the same question is there.
After the passing of 52 years, so many things have changed. These important things require to be debated in this
Parliament thoroughly. Shri Vaiko has made very good efforts.

Sir, we know that under article 246 of the Constitution, there are three Lists. One is the Union List in which there
are 97 items. Shri Vaiko has suggested about 94 items to be retained in this List now. Similarly, in the State List,
there are some 66 items. Through this amendment, Shri Vaiko has suggested 60 items to be retained in it. Similarly,
in the case of the Concurrent List, there are 47 items and he has suggested 42 items to be retained in it. My feeling
is that each and every item requires to be considered very thoroughly. | do not want to take much time. Whatever
Shri Vaiko has suggested, there must be only two Lists. Whatever remaining powers are there, they must be given
to the Central Government. This is an august body of the whole country. Parliament and the Central Government
should have the power. As | said earlier, | do not want to take much time because time is very short. | would again
like to say that these matters require to be debated thoroughly. Whenever Parliament gets time, it should consider
these items. If we take each and every item, we can see that so many things have changed. | would cite only one
example here. Shri Vaiko has tried to put the subject of forests in the State List taking out from the Concurrent List. |
feel that it should be in the Concurrent List only because the subject of forests is such an important item. Of course,
the States can also manage things. There is no doubt about it. But, at the same time, the Centre should have the
right over the enactment of Bills and amendments in this matter. Take, for example, the marine area. In the marine
area, there are marine sanctuaries. In the marine sanctuary areas, States have got the power. There are many
complaints that the States are mismanaging this. So, if the Centre has the power, then, it can take proper care of it.
So, my only suggestion is that this matter requires to be debated thoroughly in Parliament.

Again, | heartily congratulate Shri Vaiko for bringing forward this Bill. | thank him very much for this.
With these words, | conclude.

THE MINISTER OF STATE IN THE MINISTRY OF HOME AFFAIRS (SHRI I.D. SWAMI): Sir, at the very outset, |
am grateful to Shri Vaiko for having brought forward such a very important Constitution (Amendment) Bill.

He has brought to the fore the concerns of everybody regarding the financial, administrative and legislative powers
of the States, the Centre-State relations, the harmonious development of the relationship, that these States are
made more self-sufficient, more autonomous, more independent, and also to see that the Centre is as strong as
possible, as strong as needed in the present day context.

Eleven Members, including the BJP Member, have supported the Bill except perhaps one Member who had
opposed this Bill. That shows the wide concern of all the hon. Members on the issue. A very contemporaneous
subject has been touched. Hon. Member, Shri Vaiko has worked hard in bringing out as to which particular item
should be included from List |, as to which particular item should be deleted from List Il, etc. | will not go into the
details. But the aims and objects of the Bill also shows that the framers of the Constitution had envisaged a strong
Centre in order to protect the interests of the States, building a strong India, building a strong nation but not to
dominate the States. He has mentioned about it. He also mentioned in the aims and objects that the State
Governments should be given more powers in order to enable them to discharge their duties more responsibly;
concentration of power is not good and the States should be left alone to decide their policies; and review of
legislative powers should be undertaken urgently.



| am thankful to other Members also who have contributed immensely in this behalf. It has also been mentioned
specially in the context of the residuary powers by Shri Vaiko and some other hon. Members that the Constitutions
of Australia, the USA and some other countries have these residuary powers with the States and not with the
Centre whereas in Indian Constitution, we have a different picture. | would like to point out in this context that Dr.
Baba Saheb Ambedkar himself, while framing the Constitution, had observed that the best features of all the
Constitutions available at that time were taken into consideration by the Constituent Assembly and the features
which were the best according to them, according to their likes at that time, and suitable to the conditions of Indian
society, were incorporated into the Constitution. That is why, a very bulky Constitution was made and all possible
features of other Constitutions were also kept in view.

Our Constitution, there is no doubt, aims at harmonious relation between the Centre and the States and the Centre
wants to see all round rapid development of the States.

Now, let us not forget that along with the Constitutional provisions, there are institutionalised arrangements for
promoting harmonious development of the Centre-State relations and also the development of the States. The
relationship between the States and Centre can be divided into three categories. Firstly, administrative; secondly,
legislative; and thirdly, financial. The mechanism to guide the Centre-State relations is fully institutionalised.

Now, let us go through the financial arrangements. Institutionalised arrangements exist in the form of the National
Development Council. The National Development Council is meant for deciding the norms for , devolution of Plan
funds and tax revenues. All the Chief Ministers of the States are its members. Plan funds are devolved on the basis
of a very honest and transparent, rationale, logical formula known as Gadgil-Mukherjee formula, without any bias.

Many a time, a dispute arises about our Constitution. Some people call this Constitution of ours as ‘federal’; others
call it as 'quasi-federal’ and there is a third category also who say that it is 'federal, but with a unitary bias'. This
shows that the framers of the Constitution had taken into consideration the interests of the States and said that their
interests should be safeguarded. They said that the States should be made strong enough, but at the same time,
the Centre should not get weakened; the Centre should also be kept strong so that a strong nation exists.

In the year 1982, Sarkaria Commission was appointed to go into the entire gamut of Centre-State relations and the
Sarkaria Commission presented its report sometime in 1989. Then, the Inter-State Council which was also
constituted under the Constitution is a very important body. It was created in May, 1990 to consider the
recommendations of the Sarkaria Commission. All the Chief Ministers again are the members of the Inter-State
Council created under article 263 of the Constitution. Its importance can be gauged from the fact that no less a
person than the Prime Minister of India presides over it and even the 80! Constitution Amendment regarding
devolution of finances between the States and the Centre was preceded by a Resolution of the Inter-State Council.
Such an important body already exists in our country.

So far as the progress in relation to the implementation of the Sarkaria Commission's Report is concerned, the total
number of recommendations made by the Sarkaria Commission was 247, spread over about 19 chapters. So far,
seven meetings of the Inter-State Council have been held and they took a view on 230 recommendations out of
which 108 recommendations have already been implemented and 87 are in different stages of implementation.

It is right that with regard to 17 recommendations of the Sarkaria Commission which essentially pertain to article
356 of the Constitution, deployment of the Union Armed Forces and administrative relations, they have yet to take a
view. These recommendations have already been considered by a Sub-Committee of the Inter-State Council and its
Report is shortly going to be placed before the Inter-State Council. After the Inter-State Council takes a view, even
those 17 recommendations would have a finality.

As far as residuary powers are concerned, most of the hon. Members who have taken part in this debate have
mentioned about them and Shri Vaiko has mentioned about them in detail by quoting the examples prevalent in the
United States of America and Australia. The Sarkaria Commission itself recommended that the residuary powers on
legislation except those concerned with taxation of any kind should be transferred to the Concurrent List from the
Union List. This recommendation was considered by the Inter-State Council and the Inter-State Council, in its
wisdom, in its meeting held in November, 2001, had gone a step forward and said: 'no; there should be no
exception'. They said that even those residuary powers that are concerned with taxation of any kind should also be
included and they should be placed in the Concurrent List. We have made progress in that connection also. It said
that all residuary powers on legislation, including those on taxation matters, should be transferred from the Union
List to the Concurrent List. That recommendation is also available to us.

Then, the Constitution itself provides that every five years there would be a Finance Commission which is an
independent body like the Inter-State Council, like the National Development Council. This constitutional body
would be looking into the distribution of net proceeds of taxes, principles to govern Grant-in-Aid to the States out of
the Consolidated Fund of India and measures needed to augment the Consolidated Fund of India and the



Consolidated Fund of States to supplement the resources of panchayats.

The distribution of revenues between the Centre and the States - including the devolution of Plan funds and tax
revenues - is done in a very rationale, transparent and participatory manner because it is a constitutional objective
to have a strong Centre. The Finance Commission makes recommendations every five years. The Eleventh
Finance Commission has made it up to 29 per cent of Central tax revenue. It is already being given to the States
from 1996.

Keeping in view the time limit, | would like that this matter is finalised because Shri Vaiko would also like to speak.

There was the Constitution Review Commission. This Commission had also been seized of this problem. The
Constitution Review Commission has already made its recommendations. Those recommendations would also be
considered along with the recommendations of the Sarkaria Commission and the ISC. The institutional arrangement
- so elaborately given in the Constitution - already exists whereby the Chief Ministers are consulted. If there is any
dispute, if there is any amendment to be made, or a constitutional amendment is to be made, all those things are
taken care of by the Inter-State Council, by the National Development Council and by the Finance Commission. | do
not think there is a need of any constitutional amendment at this stage when the Constitution Review Commission
has also made its recommendations. We can certainly consider the recommendations of the Constitution Review
Commission and take into consideration all these recommendations. As many of our hon. Members had mentioned,
it is a subject that needs a deeper study.

Let us also not forget that this constitutional amendment cannot be carried out easily because 50 per cent of the
Members present in the House first pass it, then two-thirds will have to pass it, and then 50 per cent of the States
will also have to approve the amendment. Then only, such an amendment can be carried out.

Even hon. Shri Vaiko had mentioned in the aims and objects that in course of time perhaps the Central Government
has been encroaching upon the authority and the sphere of the States and that has also created an imbalance. |
may point out for his information that no encroachment has been made.

Somebody has also mentioned that even the para-military forces and the armed forces are sent or can be sent.
Well, the armed forces or para-military forces are always given to the States in aid of civil administration as and
when demanded by them. Otherwise, the Central Government has never been sending either the Army or the
Central para-military forces. On the other hand, the Central Government has been liberally giving aid to the State
Governments wherever the institutional arrangements do not exist.

The issue of modernisation of Police came in because of the proxy war, because of the cross-border terrorism, and
because of organised crimes taking place in the States. Then, the Central Government thought of it. It started with
Rs. 10 crore for the modernisation. The Central Government long time back started with Rs. 10 crore only to be
given. But keeping in view the developments and the present-day scenario in the country, only in 2000-2001 - when
the Chief Ministers' Conference took place - it was decided at the spur of the moment. When the things were put
before the Prime Minister, he was kind enough to take a decision then and there that - Rs. 100 crore were at that
time - the total allocation for modernisation of the Police of the States was raised to Rs. 1,000 crore. That amount of
Rs. 1,000 crore would be given to the States for the modernisation of the States. No only that, the left wing
extremism and the underground insurgents' problem, the problem of cross-border terrorism was taken as a national
problem, and not as a State problem. The Central Government took a decision that the Government of India will
meet 50% of the expenditure on countering the left wing extremism and is giving 100 % assistance to strengthen
the police of the states affected by insurgency.

It was taken as a national calamity, as a national problem and as a wish, the nation must take care of, and the
Central Government took upon itself. So, it has always been the endeavour of the Central Government to develop a
consensus on contentious issues affecting the State by having discussions in the Chief Ministers' Conference, in
the Chief Secretaries' Conference, and other Officers' Conference. That is why, Sir, keeping all these things in
view, keeping in view of the institutional arrangements, the Central Government has been taking decisions under
the Constitution and even by executive directions, in the interest of the States, to keep them financially viable and to
help them. Wherever the problems are beyond their capacity, the Central Government has been always very liberal.

Keeping the Eleventh Finance Commission's recommendations and the 80" Amendment of the Constitution, which
gives 29 per cent, | think, in terms of all these things, for the present there is no necessity, there is no justification
immediately to have an amendment. Let us also study the Review Commission Report. The Central Government
will take some time to study the Review Commission Report, which has now become available. After that, we can
certainly take a final view. We can have a wide-ranging debate because it is not a simple matter. All aspects have
to be taken into consideration.

| would, however, like to assure the Members present that there is no attempt on the part of the Centre to usurp the



powers of the State. The hon. Member, Shri Vaiko has used the word 'usurp' in the aims and objects of his Bill.
...(Interruptions)
SHRI VAIKO : It was not done by you. It was done by the previous Government. ...(Interruptions)

SHRI I.D. SWAMI: You have used the word 'usurp’ in the aims and objects of his Bill. That is what | am saying.
Whatever be the Government, | can assure you that no attempt on the part of the Government should be made to
usurp the powers of the States. In fact, the Central Government should be and is committed to continue its
endeavour to evolve a broad consensus on the implementation of the steps for devolution of such powers to the
States as would be conducive to the efficiency in administration, acceleration of development and the fullest
realisation of the creative potential of all the States, all the sections of the people and the fullest realisation of the
creative potential of all sections of the society and the States. And more so, it may result in promotion of strong and
harmonious development of relations between the Centre and the States.

The Government is also of the firm conviction that realisation of federal principles and devolution of powers to the
States must go together keeping the Centre strong enough to take care of the country as well as the interests of the
States.

We have to keep in view all these recommendations and the institutional arrangements, the importance of the
subject, the contemporaneous subject and the relevant subject. No doubt, it is a very important subject. | must once
again congratulate Shri Vaiko for having brought this important subject at a very important time. When it is needed,
he has attracted the attention of the nation, attracted the attention of this august House. That is why, about 12 or 13
hon. Members spoke, and without any distinction of the Party affiliations, they were all on devolution of powers and
we should have a second look. We will have a second look on it. After studying the Review Commission Report, the
Government would certainly take necessary action.

With these words, | would request Shri Vaiko to withdraw his Bill, so far as this Bill is concerned, and | would be
very grateful to him.

SHRI VAIKO (SIVAKASI): Mr. Chairman, Sir, | am thankful to the hon. Members — Shri Sudarsana Nachiappan, Prof.
Rasa Singh Rawat, Dr. Raghuvansh Prasad Singh, Shri Devendra Prasad Yadav, Shri Girdhari Lal Bhargava, Dr.
Nitish Sengupta, Shri Hannan Mollah, Shri Ali Mohd. Naik, Shri Anadi Sahu, Shri Thawar Chand Gehlot, Shri. P.S.
Gadahvi and Shri Ramdas Athawale for having given their valuable support to my Bill.

Mr. Chairman, Sir, this is the Bill of late lamented Arignar Anna, the Founder of the DMK Party. In the year 1974, on
the floor of the Assembly of Tamil Nadu Legislature, when Dr. Kalaignar Karunanidhi was the Chief Minister of the
State, a Resolution was passed for State autonomy on the recommendations of Dr. Rajmannar Committee on State
Autonomy. Then, there was a White Paper submitted by hon. Jyoti Basu, by the Government of West Bengal.
Subsequently, a conclave was organised by Dr. Farooq Abdullah in Srinagar where all the regional Parties
participated. The famous Anantpur Sahib Resolution of Akali Dal was adopted by the Akali Dal Party. Very recently,
the autonomy resolution was passed by the Jammu and Kashmir Assembly. A conclave was organised by Dr.
Farooq Abdullah in Srinagar. | also participated in that conclave. | gave my fullest support to the autonomy demand
except my reservation on one or two points.

The time is very limited because | would like to accommodate Dr. Saroja. Unless she initiates the discussion, she
would not get the chance. So, | will be very careful that before the strike of six o' clock, she will be able to initiate
her Bill.

This time very important issue has been debated here. My learned friend cited the example of the United States of
America. We should follow that example. The residuary powers have gone to the States in the U.S. Constitution. In
the Second Chamber, the Upper House of the United States, equal representation is given to all the States. Real
democracy could be established only when representation is given equally to all the States. In the National Agenda
of our National Democratic Alliance, we have committed to federal harmony ensuring a partnership of the Centre
and the States and more devolution of powers. Of course, | appreciate the stand taken by the hon. Minister that
there is a Constitution Review Commission. There is a need for a thorough debate on the subject and after a
thorough debate, we could put our heads together and if there is a need, then we can consider the demand put by
me here.

Equal representation to all the States is given in the United States of America. But on the basis of population, here
also there should be equal representation to all the States in the Council of States. That is the need of the country.
That is the need of the hour.

There is one more aspect. There is a proposal to change the present procedure. A person to be elected to the
Rajya Sabha, to the Council of States, should be a voter and he should have resided in that particular State for a



particular period of time. There is a move to change that. It is to dump the people of other States, who could not be
elected from their own States. It is a very, very bad practice. The States should be represented by their own people.
I would like to request the Government to give up the idea.

There is one more thing. Again | come to this. There was the Sarkaria Commission Report. That Report was also
referred by the hon. Minister. Actually during the days of Shri V.P. Singh Government, there was no thinking in the
minds of the Congress people about the Inter-State Council at all. So, things have changed now. Here today, so
many problems are creeping in.

India is a pluralistic society. So, all the languages should be given equal status. This is one aspect on which | have
demanded that the most classic and ancient language of Tamil from the Dravidian group of languages should be
made the official language. If there is any difficulty in making all the national languages included in the Eighth
Schedule official languages of the country, till it is done, English should continue as per the assurance given by
Pandit Jawaharlal Nehru. In the interest of protecting the unity and integrity of this country, we have been raising
this demand for many years. We should not forget what happened in the Soviet Union when all the powers were
vested in Moscow with one-language hegemony and domination. There was Balkanisation of the Soviet Union into
15 States. We should not forget what happened in Yugoslavia. So, this is the time when powers should be given to
the States.

The residuary powers of the States, which have been encroached upon, usurped and aggressed by the Centre
during the days of Emergency should be given back to the States. This is the demand that | have made here. | have
given elaborate details about the reasons for which | have been demanding that powers be given back. This is the
time when the powers taken away from the States should be given back to the States. The residuary powers should
go to the States. Therefore, when the hon. Minister says that the Government would consider going in for a
thorough debate on the subject on the basis of the recommendations made by the Review Commission of the
Constitution, I would like to make a request to him not to think that he could brush aside the demands of the States
for more powers. The Government should come forward with a comprehensive legislation because this is a
Constitution Amendment Bill. There has to be a comprehensive legislation with a thorough debate on the entire
subject on the basis of the recommendations of the Review Commission of the Constitution. | hope, the Government
would come forward with a thorough discussion and would accept the demands given in this Constitution
Amendment Bill that | have moved.

Once again, | thank all hon. Members who have participated in this debate and given their valuable support. | am
confident, a day would come when the spirit of this Bill would be adopted by this House. | have this confidence and
faith because the spirit of this Bill intends to protect the unity and integrity of this country. If that spirit were not
adopted in this House, future unity would be in jeopardy. Therefore, with that confidence, | now propose to
withdraw the Bill.

| beg to move for leave to withdraw the Bill further to amend the Constitution of India.

MR. CHAIRMAN : The question is:
"That leave be granted to withdraw the Bill further to amend the Constitution of India."

The motion was adopted.

SHRI VAIKO : Sir, | withdraw the Bill.






