


 2



 3



 4



 5



 6
CHAPTER-I 

 
REPORT 

 
 This Report of the Standing Committee on Information Technology deals with 

action taken by government on the Recommendations/Observations of the Committee 

contained in its Thirteenth Report (Thirteenth Lok Sabha) on “Functioning of Telecom 

Regulatory  Authority of India (TRAI)” pertaining to the Department of 

Telecommunications. 

 
2. The Thirteenth Report was presented to Lok Sabha on 22.11.2000  and was also 

laid on the Table of Rajya Sabha the same day.  It contained 18 

Recommendations/Observations. 

 
3.  Action Taken Notes in respect of all the Recommendations/Observations 
contained in the Report have been received and categorized as under:- 
 

(i) Recommendations/Observations which have been accepted by the 
Government:- 

 
Paragraph Nos.:- 94, 96, 98, 101, 102 & 104 

Total: 6 
                 Chapter-II 
 

(ii) Recommendations/Observations which the Committee does not desire to 
pursue in view of the reply of the Government:- 

 
Paragraph Nos.:- 91,92, 93, 95, 97, 99 & 103 

Total : 7 
                Chapter-III 
 

(iii) Recommendations/Observations in respect of which replies of the 
Government have not been accepted by the Committee and which require 
reiteration:- 

 
Paragraph Nos.:- 87, 88, 89, 90 & 100 
 

Total: 5 
               Chapter-IV 
 

(iv) Recommendations/Observations in respect of which replies are of interim 
nature:- 

 
Paragraph Nos.:-  Nil 

Total: Nil 
            Chapter -V



 
4. The Committee trusts that utmost importance would be given to the 

implementation of the recommendations accepted by the Government.  In cases, 

where it is not possible for the Department to implement the recommendations in 

letter and spirit for any reason, the matter should be reported to the Committee 

with reasons for non-implementation.   The Committee further desires that Action 

Taken Notes on the Recommendations/Observations contained in Chapter I of this 

Report should be furnished to it at an early date . 

 

5. The Committee will now deal with action taken by Government on some of its 

recommendations. 

Undue haste in promulgation of Ordinance 
(Paragraph Nos. 87 to 90) 

 
6. The Committee had pointed out in its earlier Report that the Telecom Regulatory 

Authority of India (Amendment) Ordinance, 2000 was promulgated on 24 January, 2000 

even though the Parliament was to meet soon thereafter in February for the Budget 

session.  The Committee had further observed that the purpose of the Ordinance was not 

achieved  as would be seen from the fact that although the Ordinance  was  promulgated 

on 24 January, 2000,  the TRAI was actually reconstituted on 30 April, 2000  and the 

Telecom Dispute Settlement and Appellate Tribunal (TDSAT) was not constituted till the 

end of August, 2000 i.e. even after seven months of promulgation of the Ordinance.  The 

Committee did not accept the Department’s  contention that the Ordinance was passed to 

make the Private Sector participation more vigorous in view of the dismal performance of 

the Private Basic Service Providers. 

 

7. The Committee had further noted that as per the Amendments, although it was 

made mandatory for the Government to seek the recommendations of TRAI in respect of 

matters specified in sub-clauses (i) and (ii) of Section 11(1) (a) yet it was not made 

obligatory on the part of the  Government to indicate in writing  the reasons for not 

accepting  TRAI’s  recommendations.  Thus, the Committee found that the  only purpose 

of rushing with the Ordinance was to alter  the terms and conditions of the office of the 



 8

Chairman and Members of the erstwhile TRAI while the earlier shortcomings still  

persisted in the amended Act.  The Committee, therefore,  asked for an explanation for 

the unnecessary haste with which the Department  promulgated the Ordinance thereby 

depriving  this Committee from giving its views before the amendments were carried out.   

 

8. The Department of Telecom in its Action Taken Note has stated that erstwhile 

TRAI’s interpretation of certain provisions of the Act about its powers, which were at 

variance with the scheme of the statute, had resulted in numerous litigations creating 

impediments   in the growth of the telecom sector as the investment  climate had been 

vitiated due to doubts and misgivings  in the minds of the Private Sector.    As urgent and 

immediate  measures were deemed necessary to clarify  the situation, the Ordinance was 

promulgated based on the Report of  the Finance Minister’s  Group on Telecom and IT 

Convergence.  Based on the amendments made, TRAI was reconstituted and became 

operational in March, 2000.  Due to some unavoidable procedural delays, TDSAT, 

though constituted in May, 2000, could be made operational only towards March, 2001.  

This, however, did not impede the functioning of the Regulatory Authority.  

 

9. The Department has further stated that while it may not be obligatory for the 

Government to necessarily accept TRAI’s recommendations in the sovereign functions 

where its   decision is final, due weightage has now mandatorily    to be given to TRAI’s 

recommendations, since it has been provided that in case of a difference of opinion.  

Government shall refer the matter back to TRAI for  reconsideration  and there is also a 

schedule stipulating for time-bound  consultations.  Further, since the recommendatory   

role of TRAI on licensing matters has not been clearly defined  in the Act, there need not 

be any concern any more about the possible conflict  between the TRAI & DoT.  The 

Department has also stated that the amendments brought  about had been widely 

welcomed by TRAI itself   and by  various Industrial Chambers and Associations who 

had seen it as a positive move in removing many of the ambiguities that had existed in 

the earlier Act.  
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10. The Committee is not at all  impressed by the reasoning advanced by the 

Department for hurriedly promulgating the Ordinance in January, 2000.  No doubt 

urgent measures were necessary to remove certain ambiguities that arose due to 

certain contradictory provisions of the TRAI Act, 1997,  yet the unconscionable 

delay in the constitution and operations of both TRAI and TDSAT  can hardly 

justify promulgation of the Ordinance. The Committee never dispute the need for 

amendments. It objected to promulgation of ordinance and unusual delay in follow 

up action. What it tried to emphasize was that the constitution of TRAI and TDSAT 

took months after the promulgation of the Ordinance, within which period, a Bill 

could have been introduced in the Parliament, which in the usual course could have 

given an opportunity to the Committee to give its considered view. In other words, 

the intention of promulgation of the Ordinance is not reconcilable with the means 

adopted and the results achieved. That the amendments brought about has been 

welcomed by all concerned is not relevant.  The  Committee’s objections were with 

regard to  deliberate attempts made to rush through the Ordinance and in the 

process  this Committee was deprived from giving its view for consideration of the 

Parliament and the Government. Needless to say, due care has to be taken in future 

not to by pass Parliamentary institutions, specifically so created for the purpose, 

from important legislative processes more so when the purpose of initiating any 

Ordinance is not well achieved, as has happened in the instant case. 

 

11. Further, Department’s contention that the Ordinance was passed to make 

Private Sector Participation more vigorous is not sustainable in the light of the fact 

that Private Basic Service Providers have consistently been neglecting the rural 

areas all these years as there is no apparent return to their investment in these 

areas. Their dismal performance has extensively been dealt with and severely 

criticized by the Committee in several of its Reports, the most recent being the 

Forty-Sixth Report wherein the Committee has pointed out that Private Operators 

have provided only 8,545 VPTs as on 28 February 2003 against the commitment of 

97, 806 VPTs.  
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Tariff setting function out of Audit purview 

 

12. In its Thirteenth Report the Committee had observed that one of the most 

disturbing features of the TRAI (Amendment) Act, 2000 related to the explanation 

inserted in Section 23 of the Principal Act after sub-section (2) that kept the decision of 

the Authority taken in discharge of its functions under clause (b) of sub-section (1) and 

sub-section (2) of Section 11 and Section 13, being matters appealable to the Appellate 

Tribunal, out of the purview of audit scrutiny. The Committee did not agree with the 

Secretary,  DoT and Chairman, TRAI as well as some non-official witnesses who were of 

the view that if tariff setting functions were put under audit scrutiny, it would affect the 

independence of the Authority. The Committee held the view that accountability did not 

amount to encroachment upon authority or its independence and that all 

functions/decisions which have implications on Public Exchequer are subject to audit by 

C&AG and tariff setting functions of TRAI have wide implications on Government 

revenue. Therefore, keeping these functions of TRAI, despite huge financial implications, 

out of audit purview, would render constitutional provisions under Article 148 to 151 of 

the Constitution redundant, the Committee so opined and urged the Government to bring 

about necessary charges in the Act so that accountability to Parliament was maintained. 

 

13. The Department, in its Action Taken Notes has stated that the Explanation 

inserted under Section 23(2) has clarified the legal position in the matter and has not 

changed the position that was existing in the earlier TRAI Act (1997), because the 

purview of C& AG’s audit could not, even before the insertion of the Explanation, extend 

to decisions taken by TRAI in discharge of its regulatory and tariff setting functions. The 

Explanation expressly limits the general powers of audit available under the CAG Act in 

respect of the decisions of TRAI in discharge of its regulatory and tariff setting functions 

under clause (b) of sub-section (1) and sub-section (2) respectively of Section 11 and 

Section 13 of the Act and therefore not violative of either the CAG Act or the 

Constitution. 

 



 11

14.  As regards accountability to Parliament, the Department has mentioned  that the 

Annual Report of TRAI, giving a summary of its activities including the measures taken 

to fix tariffs and if already fixed the reaction of service providers thereto, is required to be 

laid every year before the Parliament. 

 

15. The Department has further stated that a Public Interest Litigation (PIL) (in which 

the C&AG had also been made a respondent) had been filed  in February, 2000 in the 

Delhi High Court, in which the petitioner has, inter-alia, prayed for striking down the 

above mentioned amendment to Section 23 of the TRAI Act. This PIL has not yet come 

for final hearing. 

 

16. The Committee is not satisfied with the reply of the Department as it still 

holds the view that keeping tariff setting functions of TRAI, which have  huge 

financial implications, under audit scrutiny will by no means encroach upon the 

authority or independence of TRAI. That the purview of C& AG’s audit under the 

TRAI Act, 1997 and before the insertion of the Explanation, could not extend to the 

decisions taken by TRAI in discharge of its regulatory and tariff setting functions is 

no excuse for continuing the same provision in the Amended Act. Just by laying the 

Annual Report of TRAI in the Parliament, the Department can not claim to have 

maintained accountability to Parliament. In view of the fact that C&AG has already 

been auditing quasi-judicial functions like assessment of Income Tax, Central excise 

etc. by Income Tax/Central Excise Departments etc. which are equally appealable to 

respective Tribunals, the Committee reiterates that the Government should relook 

into the matter so that the system of governance does not go against the spirit of the 

Constitution and sanctity of and accountability to Parliament is adhered to. The 

Committee would further like to be apprised of the verdict of the Delhi High Court 

in the Public Interest Litigation (PIL) wherein a petitioner has prayed for striking 

down the controversial Amendment.  
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