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Report of the Joint Committes

1, the Chairman of the Joint Committee to which the Bill* further
to amend the Constitution of India was referred, having been autho-
rised to submit the report on their behalf, present this their Report,
with the Bill as amended by the Committee annexed thereto.

2. The Bill wes introduced in Lok Sabha on the 23rd November,
1962. The motion for reference of the Bill to a Joint Committee of
the Houses was moved in Lok Sabha by Shri Asoke K. Sen, the Min-
ister of Law, on the 8th December, 1962 and was discussed on the 8th
and 11th Decemper, 1962 and adopted on the 11th December, 1962

(Appendix I).

3. Rajya Sabha discussed and concurred in the said motion on
the 12th December, 1962 (Appendix II).

4, The message from Rajya Sabha was published in the Lok
Sabha Bulletin, Part II, dated the 13th December, 1962.

5. The Committee held ten sittings in all.

6. The first sitting of the Committee was held on the 14th Decem-
ber, 1962 to draw up their programme ot work. The Committee at
this sitting decided to hear the views of the Bar Council of India,
the Indian Law Institute and of the Members of Parliament, on the
Bill, if they so desired.

7. Members of Parliament were informed by a paragraph in the
Lok Sabha and Rajya Sabha Bulletins, Part II, dated the 18th
December, 1962 that Members who desired to place their views on
the Bill before the Joint Committee might intimate their names to
the Lok Sabha Secretariat. No member of Parliament, however,
intimated his name or sent a memorandum to the Committee.

8. As requests for permission to give oral evidence before the
Committee were received from certain other associations, the Com-
mittee, at their second sitting held on the 18th January, 1963, qutho-
rised the Chairman to decide, after examining the memoranda sub-
mitted by those associations, as to which of them should be called
to give oral evidence before the Committee.

1 No?ub“ t:“xl 9!6112 :he Gazette of India, Extraordinary, Part II, Section 2, dated ths 23pd
)
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d. 118 memoranda/representations on the Bill were received by
the Committee from different associations, etc. mentioned in
Appendix IIL

10. At their third end fourth sittings held on the 13th and 15th
February, 1963, respectively, the Committee heard the evidence
given by the representatives of fourteen associations specified in
Appendix IV.

11. The Committee have decided that the evidence given before
them should be laid on the Table of the House in extenso.

12. The Committee considered the Bill clause by clause at their
sixth to ninth sittings held on the 18th, 19th, 20th and 21st February,
1963.

13. The Report of the Committee was to be presented by the first
day of the fourth session. As this could not be done, the Com-
mittee requested for extension of time upto the 29th March, 1963,
which was granted by the House on the 18th February, 1963.

14. The Committee considered and adopted the Report on the 2nd
March, 1963.

15. The observations of the Committee with regard to the prin-
cipal changes proposed in the Bill are detailed in the succeeding
paragraphs,

16. Clause 2.—The Committee are of the view that the procedure
for the determination of the age of @ Judge of the Supreme Court
should not be specified in the Constitution itself, but it should be
left to be regulated by Parliament by law.

The clause has been amended accordingly.

17. Clause 4—The Committee feel that it should be specifically
laid down in the Constitution that the question of age of a Judge of
a High Court shall be decided by the President after consultation
with the Chief Justice of India.

Che clause has been amended accordingly.

18. (Original Clause §).—The Committee are of the opinion that
a permanent Judge of a High Court should not be allowed to resume
practice after retirement in any of the High Courts in which he has
held office as a Judge.

The clause has, therefore, been omitted.

19. Clause 5 (Original Clause 6) .—Under this clause, a Judge who
is transferred from one High Court to another would be entitled to
receive some compensatory allowance in addition to his salary. The



(vii)
Comumittee are of the view that the benefit of this clause should alse
be available to Judges who have been transferred before the com-
mencement of the Constitution (Fifteenth Amendment) Act, but
they should receive such compensatory allowance from the date of
such commencement.

The clause has been amended accordingly.

20. Clause 8 (Original Clause 9).—This clause would enable the
High Conr* within whose jurisdiction the cause of action arises to
‘ssue directions, orders or writs to any Government, authority or
person, notwithstanding that the seat of such Government or
authority or the residence of such person is outside the territorial
iurisdiction of the High Court. The Committee feel that the High
Court within whose jurisdiction the cause of action arises in part
only should also be vested with such jurisdiction.

The clause has, therefore, been suitably amended.

21. (Original Clause 10) . —The Committee are of the opinion that
the ceiling of two hundred and fifty rupees per annum fixed by the
existing clause (2) of article 276 of the Constitution as the maximum
leviable by a State or a local authority by way of taxes on profes-
sions, trades, callings or employments in respect of any person is an
appropriate limit and need not be raised.

The clause has, therefore, been omitted.

22. Clause 10 (Original Clause 12).—The Committee consider that
reduction in rank of a Government employee is a major punishment
and the constitutional safeguards provided for in article 311 of the
Constitution should continue to apply to Government employees in
respect of the punishment of reduction in rank also.

The clause has been amended accordingly.

23. The Joint Committee recommend that the Bill, as amended,
be passed.

Nrw Devnr; S. V. KRISHNAMOORTHY RAO,
The 2nd March, 1963. - Chairman,
Pl Joint Committee.

Yo



MINUTES OF DISSENT
I

I am in agreement with the recommendations ¢f the Joint Com-
mittee except the amendments proposed to Articles 124 and 217
(clauses 2 and 4 of the Bill). It seems to me somewhat odd that
while the provision for the determination of the age cf Judges of
the High Courts should be embodied in the Constitution, Parliament
should enact a separate law for the same purpose in respect of the
Judges of the Supreme Court. There appears to be no justification
for this kind of differentiation between the Judges of the two
Courts. Nor does it appear desirable and proper; even otherwise,.
that this matter should be the subject of separate legislation by
Parliament. I am, therefore, cf the opinion that there should be
uniformity in this matter in regard to bcth the Supreme Court and
High Court Judges.

For future incumbents of these high offices, the age should bhe
determined at the time of appointment and entered in the warrant
of appointment, to obviate any subsequent doubts or dispute, instead
of being left for decision to a future date when a question arises
about it. The clause as at present worded would not enable this

to be done. e

I would, therefore, suggest that clauses 2 and 4(b) of the Bill
should read as follows to achieve this purpose, as also to enable
the President to determine the age of the present incumbents,
should a question arise about it:

Clause 2.—"“The age cf a Judge of the Supreme Court shall be
determined by the President after consultation with
the Chief Justice of India, and such determination shall
be final.”

Clause (4) (b).—“The age of a Judge of a High Court shall be
determined by the President after consultation with
the Chief Justice of India, and such determination shall
be final.”

S. N. CHATURVEDI.
New DrrHr;
The 2nd March, 1963.

(viilyFr
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I am constrained to append a minute of dissent as I have certain
suggestions regarding the Bill which the Joint Committee could not

be persuaded to accept.

To my miind it is of paramount importance that we treat the
judiciary with all possible respect and enable it to perform its great
role in complete independence of the executive agencies of the State.

I am unable to understand the reasons for differentiation between
Judges of the Supreme Court and of the State High Courts in regard
to the age of retirement. Both categories of Judges should retire
on completion of the same age, namely, sixty-five,

I am unhappy that the question of the ascertainment of the age
of Judges has recently been noised about in the way it has been. I
am not inclined to support the decision of the Committee that the
age of Supreme Court Judges ‘“shall be determined by such
authority and in such manner as Parliament may by law provide”.
I am entirely opposed to the further provision that questions, if any,
regarding the age of High Court Judges “shall be decided by the
President”, which means, in effect, by the Executive, in spite of con-
sultation with the Chief Justice of India. Some unfortunate cases
might have taken place recently, but there is no reason to think
that our Judges are likely to try and re-open ascertainment of their
age which, according to the present practice, is ascertained without
fuss at the time of appointment and made known in the proper
quarters. Once ascertained, as it must be at the time of appoint-
ment, it should not be altered later either to one’s advantage or to
one’s detriment. For extraordinary cases that ray conceivably
emerge, the law, has its remedies open to all. Normally speaking,
no Judge should be made to feel that after appointment the Ex-
ecutive would decide questions cropping up about his age.

I suggest, therefcre, that clauses 2, 4 and 6 be suitably amended
by the House. In this view, I am happy I have the support of the
legal profession which was represented, in evidence before the
Committee, by eminent people like our former Attorney-General,
Shri M. C. Setalvad.

Regarding clause 10, I am glad that the Committee has not
countenanced the Government’s original proposal that the penalty
of reduction in rank should be taken out of the purview of consti-
tutional safeguards. I feel, however, that Central Government
employees should continue to have the constitutional, statutory and
reasonable opportunity of showing cause against action proposed to

2808 (B) LS—2 .
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be taken against them, and not merely the opportunity of being
heard in respect of the charges. Not only the representatives of
the employees but also distinguished jurists appear to have been
agreed on this point. In view, especially, of the Supreme Court’s
observations in this matter, particularly in respect of Khemchand
v. Union of India, Central Government employees should not have
their present rights curtailed.

In regard to Clause 12, I feel that decision on matters like fixation
of vacations should be left to the discretion of the Chief Justice and
the Judges of High Court who alone understand the issues involved.
This may seem a trifling matter, but interference of the Executive
in regard to such things will only be considered a variety of gratui-
tous domination over High Courts, which, in the larger interests of
the country, should be scrupulously avoided.

I have deliberately desisted from amplifying my points, which I
may have an opportunity of doing in Parliament itself.

. N. MUKERJEE.
New DreLHI;

The 2nd March, 1963.

o m

I do not agree to the limit of 62 years put upon the raising of the
age of the Judges of the High Court. Arduous duties performed by
them are of the same nature and by people of same training and
profession as the Judges of the Supreme Court. The total number
of Judges of the Court runs into three figures and there are only 11
Judges (present) in the Supreme Court and each of the Judges of
the High Court can aspire to be a Judge of the Supreme Court.
There cannot be any valid ground for not raising the age to §5. I,
therefore, propose that the age of ‘62’ provided in clauses 4 and 6 of
the Bill be raised to ‘65°.

Primarily, no compulsory allowance need be paid to any Judge
who has been transferred from one High Court to another for the
simple reason that such payment will continue to differentiate
between citizen of one State from another and add to the prestige
of one to detriment of the others. There is no reason to do so on
economic grounds also.

I appreciate the decision of the Committee to retain the penalty
of ‘reduction in rank’ as one of the reasons for holding an enquiry,
but the amendment approved contemplates the dropping of the
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provision of a hearing at the stage when the imposition of penalty
proposed is likely to cause great hardship to Class III and IV employ-
ees. The enquiries on charges against these employees are always
held by officers subordinate to the appointing authorities who are
usually very raw about the principles of natural justice or of normal
procedure for letting in or shutting off evidence and the appointing
authority passes order on the basis of finding of such an enquiry.

The demands of natural justice have never been met in depart-
mental enquiries and this meagre safeguard has been sought to be
done away with., This will result in very serious curtailment of the
rights which every one of the employees, private or public, should
enjoy on grounds of natural justice. I, therefore, entirely disagree
with this amendment and will urge upon the Government to keep
it back till such time as some sort of administrative law is passed,
and administrative tribunals have been appointed for enquiries and
appeals therefrom.

Subject to these minutes of dissent, I agree to the report.

U. M. TRIVEDI
NEw DELHI;

The 5th March, 1963. ! :

v '

An independent judiciary is essential for proper functioning of
democracy. Nothing should be done which is, in any way, likely to
impair, in the least, independence of the judiciary. Two corollaries,
specially applicable to Indian conditions, follow from this, namely: —

1. The terms and conditions of a judge’s appointment shall not
be varied during the tenure of his office.

* 2. Nothing should be done, during or after his tenure of office,
that is likely to adversely affect his independence and
integrity.

Clauses 2 and 4 (b).—I am opposed to these clauses. In the first
place, two different modes for fixing the age of Supreme Court and
High Court Judges are not desirable. Secondly, far from simplifying
they are likely to complicate matters. Thirdly, clause 4(b) will
undermine the independence of the Judiciary specially as it has been
made retrospective in application. Instead, I would suggest the
following: Put in a provision at the end of Article 124 as well as of
Article 217 to the effect that the age of Supreme Court and High
Court Judges shall be fixed by the President at the time of their
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appointment, which shall be final. Too much stress should not be
laid on the ground that this will add unnecessary details to our Con-
stitution. 'True, our Constitution is burdened with unnecessary
details and objectionable provisions. But my suggestion is only con-
sequential to the age of retirement of Judges already provided in the
Constitution. M} is desirable that the age of Judges should be beyond

dispute.

The above suggestion, if enacted, will provide for all fresh appoint-
ments. I will leave the cases of existing Judges as they are. It is
unfortunate that the age of a Judge was reopened which, in my opi-
nion, has done more harm than good. Let the law take its own course
in respect of the few cases that might arise. I am afraid giving power
to the President to decide dispute relating to the age of the existing
Judges will be positively harmful.

Clause 3.—1 am opposed to this clause. Initially, the Supreme
Court consisted of only eight Judges including the Chief Justice. The
strength has since been raised to thirteen (vide Act 17 of 1960).
Article 127 which provides for appointment of ad hoc Judges has, in
my opinion, hecome obsolete. The necessity for amendment of
Article 128 as provided for in clause 3 is based by our Law Minister
not on congestion of work but on the non-availability of Supreme
Court and Federal Court Judges to fill up vacancies due to illness of
Supreme Court Judges or their deputation on non-judicial work. The
reason given is to my mind, not convincing. The Judges available at
the time of enactment of Article 128 were not more numerous and
some retired Supreme Court Judges are now employed on non-judicial
work. I doubt if attendance of retired Supreme Court or Federal
Court Judges on the ground stated, when there was no congestion of
work, was ever in the contemplation of the framers of the Constitu-
tion and I am of opinion it is not necessary. On the other hand, it is
likely to undermine the independence of the judiciary and might lead
to abuse. In my humble opinion the amendment is not only unneces-
sary but is likely to prove harmful.

Clauses 4(a) and 6.—I am against these clauses. It would be ideal
if we could make, as in some countries, the tenure of a J udge’s office,
a life tenure or a near-life tenure. But in this country Judges are
found to have a tendency to stick to their post even when unfit. The
framers of the Constitution, I respectfully submit, wisely fixed the
age of retirement of High Court Judges at 80 and Supreme Court
Judges at 65. I do not think any substantial change has since taken
place to require revision of the age of retirement. We have got véry
sad experience of judges even before 60. The difference in age bet-
ween Supreme Court and High Court Judges is explainable on the
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supposition that at the time of recruitment of Supreme Court Judges
due care would be taken to select Judges and Jurists who would be
expected to continue fit upto 65 years. No change in the age of
retirement of Judges is called for.

Clause 5.—The right of transfer is already there in Article 222
and in the past Judges have been transferred from one High Court
to another without any compensation. There has also been direct
appointment of Judges from the Bar of one High Court to another
High Court. Transfers and appointments are always made in public
interest and payment of compensation to High Court Judges might
raise the question of discrimination forbidden by Article 14 of the
Constitution. And no compensation should be allowed specially in
view of our goal of aSocialist Pattern of Society. If necessary it
should be made a condition of service that a Judge might be trans-
ferred in public interest.

In my opinion Judges, whether of High Courts or of the Supreme
Court should be completely debarred from any sort of practice or
from re-employment by Government after retirement. It is deroga-
tory to their position and harmful in public interest.

Clause 7.—In view of the provisions of Article 224 of the Constitu-
tion this amendment is wholly unnecessary and will be more harmful
than helpful. I am opposed to this clause.

Clause 10.—The safeguards provided in the existing Article 211
should not be taken away and the Article should be allowed to remain
as it is. I am against this clause.

Clause 12—I am against the proposed amendment. The High
Court is the most competent authority to decide what should be the
vacation. Canditions differ widely in different High Courts.

New DeLni; SYED NAUSHER ALI
The 6th March, 1963.

\

1 beg to give herewith my Notes of Dissent on the Bill. They
are as follows:

Clause 4 (a) —In Article 217 of the Constitution in Clause 1 for the
words “Sixty years”, the words “Sixty-five years subject to disallow-
ance of practice or employment in any Government job after
retirement” be substituted,
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My reasons for the above are as mentioned below:

As a matter of fact providing limit of Judges of High Courts or
Supreme Court in the Constitution itself has proved to be very
harmfu] and has led to bringing the Constitution down to a
mockery. In place of this the proper steps would have been to
provide for enactment of separate law by which the age limits etc.
of Judges could have been governed. This would have also saved
the agony of going through the long process of amending the
Constitution. But as the matter had not been within the domain of
the Joint Committee I cannot deal with the subject on these grounds.
But I can appeal to the House to give its due consideration to this
point of mine at this juncture, while discussing this report. '

However, my arguments for increasing the age-limit to 65 years
without the right of practice and employment is supported by all
evidence that came up before the Committee. Judges of High Court
are held in high esteem and allowing them practice or employment
after retirement not only goes against maintaining that esteem, but
places other members of the Bar at a disadvantage, as clients
naturally feel that if they engage retired Judges, they may prove
better for them. Atmosphere in our country is like that and no
one can avoid that. Increasing the age to 62 with right of practice
after retirement in Courts other than to which @ Judge belonged
originally or after retirement is no solution of the problem. An
increase of two years has no ground and it is better to keep the
age at 60 years, if the right of practice is to be allowed. On the
one hand the average age in the country has increased and it is also
held that maturity and long standing experience of a Judge is of
much benefit for the public, while on the other hand age is increased
by only two years. This in itself is a contradiction. The only argu-
ment that was given was that in that case the age of Supreme Court
Judge shall have to be increased to 70 years. There can be no
objection to such an increase, if some reasons are applied to it, but
it cannot be a proper step to keep age of High Court Judges at 62,
because at present Government is.not in a position to bring amend-
ment for age-limit of Supreme Court Judges. In fact increase in
age-limit of High Court Judges has no immediate bearing on that of
Supreme Court Judges, and can be treated independently. Hence
my argument to increase the age-limit to 65 years holds good in
every case.

Clause 4(b).—This ought to be as we have done in case of
Supreme Court Judges, which is to be done by enacting a law to
this effect bv Parliament. I do not see any reason as to why there
should be any discriminatory method adopted in case of High Court
Judges. It looks very odd that High Court Judges shall be subject
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to decision ct the President, while Supreme Court Judges age-limit
question be governed by a law.

The argument that was given in support of this amendment was
that certain cases have already been decided by the President and
the problem has not arisen in case of Supreme Court Judges, while
there are a number of High Court Judges who have raised this
question and are expected to raeise in future. This argument has no
ground. Constitution should not be amended in this way to seek con-
venience of the Government. My main objection is that we cannot
adopt discriminatory methods for Judges of the two courts so far
as question of determination of age of a Judge is concerned. It is
also derogatory to the status of High Court Judge and shall reflect
on their moral standard and prestige. I, therefore, append this note
of dissent.

Clause 6.—The amendment to article 222 is for allowing a com-
pensatory allowance in case a Judge is transferred from one High
Court to another.

I herewith put my strongest disapproval of putting in this amend-
ment. My arguments for this are as follows:—

The argument advanced in support of the amendment mainly is
that there is a convention that Judges are transferred only with
their consent and that if there is no incentive in the form of com-
pensatory allowance, no Judge shall be willing to be transferred.

On the very face of it this argument goes badly against the
status and high moral standard expected of a High Court Judge. On
the one side it is generally argued and established that members of
the Bar have mostly to lose heavily from monetary point of view
when they enter service as Judge of a High Court. It means a
Member of the Bar feels pride in sacrificing money when he enters
High Court service. He is held in esteem for that. On the other
after entering service they are thought to become so weak as not to
get transferred if a few hundred rupees are not given to them as
compensatory allowance. 'What a contrast and contradiction there
is in the two positions. A person is liable to become so weak after
becoming a High Court Judge as to be money-minded in @ com-
paratively petty form is derogatory to the status of our High Court
Judge. If a compensatory allowance is given it will tend to make
the Judges money-minded, which is one factor that must be fully
avoided if we want to maintain their standard end dignity.

Moreover from salary point of view, high salaried Government
servants more or less have to maintain the same standard of living
as Judges of the High Court. Economic effect of living on all such
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persons are the same. When they are transferred no compensatory
allowance is given. How then a separate economic standard is
visualised for Judges? It is argued that Judges shall have or may
have to maintain two houses. Why this argument for Judges only?
Every person in Government service has the same problem. By
lew there is no bar on transfer of High Court Judges by order. The
convention is there only to maintain their high moral standard and
prestige. Is the convention now to be valued in terms of money?
High Court Judges have been eminent members of the public
before entering service. Many of them have been politicians and
can become politicians and public workers after retirement. Politi-
cians can be held in esteem only if they are not money-minded to
this extent. Hence this clause instead of being of help shall prove
harmful. If it is felt that High Court Judges are not well paid
Government should come forth with a Bill to increase their salaries.

To my mind Mclusion of this amendment can be challenged in
a court 'of law as going against the basic concept of our Constitution
itself. It discriminates between different categories of salaried
persons, which is not according to Constitution. When I had ques-
tioned Shri M. C. Setalvad and raised this point before him, his
reply was that the question can be decided when it is brought before
a court of law. This means that an eminent lawyer like Shri
Setalvad could not give out that this will not lead to discrimination
and it further means that he too had doubts about its becoming
discriminatory.

Thus both on grounds of Constitutional difficulties arising out of
it and on practical grounds of maintaining all good standards for
Judges this amendment should not be a part of the Constitution.

New DeLH1; j KASHI RAM GUPTA
The 6th March, 1968. ~

VI

An amendment to the effect that the provisions relating to the
extension of age of the Judges of the High Courts should apply
retrospectively from 1st March, 1963 was moved in the Joint Com-
mittee (vide para 7 of the minutes, dt. 21-2-1963). The object in
proposing this amendment was to take advantage of the services of
the Judges of mature experience in case they retire before the Bill
is made into an Act. The procedure for passing the Constitution
Amendment Bill takes some time as after the approval of both the
Houses of Parliament the Bill is to receive ratification by not less than
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half the Legislatures of the States. One of the objects of introduc-
ing this Bill, we presume, is to take advantage of the services of the
sitting Judges of established credit and ability. We appreciate the
pomnt of view that as far as possible the law should not be given
retrospective effect but even in the case of the Constitutional Amend-
ments on more than one occasion retrospective effect was given in
order to achieve certain desirable objects and to avoid hardships. The
emendment above mentioned was negatived in the Joint Committee.
We desire that this matter should be considered by both the Houses
and the amendment accepted which we consider in the best interest
of the administration of justicee. We may mention that although
we have suggested 1st of March, 1963 but we are willing to wlter
the date to any other convenient date if that is considered mare
feasible. We may also mention that the Judges who retire during
this period shall be deemed to be on leave without pay so that the
Exchequer may not be burdened.

JAGAN NATH KAUSHAL
AKBAR ALI KHAN

New DELHI; HAREKRUSHNA MAHTAB
The 6th March, 1963 IQBAL SINGH
VIJAI SINGH

v

I agree with the report except on the proposed amendment to
article 311(2) (3) of the Constitution of India and hence this minute
of dissent.

Before going into the merits or demerits of the proposed amend-
ment, I want positively to state that delay experienced in the depart-
mental enquiry must be done away with as far as possible. But I
am sure this can be done by suitably amending the rules of conduct
regarding the enquiry. This ground certainly does not justify an
amendment in the present provision in article 311 of the
Constitution.

The present proposal must be viewed on the background that
generally Government employees have no recourse to ord.nary
courts of law in the country. The Government employees must be
ensured that they will not be penalised except on enquiry which
will ensure of natural justice,, The proposal as amended in the
Report does not fulfil the principles of natural justice.
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Articie 311 of the Constitution as it is to-day with the interpreta-
tion put on it by the Highest Judicial Authorities of the land, envi-
sages following stages which must be completed before a Govern-
ment employee is penalised: (1) framing of cherges and allegation
and obtaining the statement of explanation of the Government
servant, (2) holding an enquiry, (3) supplying a copy of the Inquiry
Officer’s report, (4) issuing a show-cause notice proposing a definite
penalty, (5) obtaining the defence of the employee showing cause
as to why no action or less action than proposed should be taken, and
(6) issuing final proceeding. These stages ensure that a full enquiry,
as to the charge against and penalty to be imposed, is carried out.
The charge against the employee and the penalty to be imposed are
two things as visualised by the present provision and the Govern-
ment employee has been given the opportunity to contest them at
two different stages. Unless the charges are proved, the penalty
cannot be imposed and penalty must be suitable as to the offence
done by the employee.

One important thing must be taken into consideration. The
departmental enquiry is conducted under rules of service and con-
duct applicable to the employee. It is found that the penalty to be
imposed against particular offence is not specifically defined any-
where. Therefore, the opportunity to contest the proposed penalty
has tc be taken as a fundamental right guaranteeing equality before
law. I am pained to see that this fundamental right is being taken
away from the Government employee. The number of Government
employees is growing and is bound to grow. Therefore, it is alarm-
ing that a large number of Indian citizens are being treated not
on par with other citizens only because they have opted for Govern-
ment service which in ijtself is a national service and democratic
cause. I think that the proposal amending the present article
311(2) (3) is ultra vires the democratic principles of fundamental
rights of citizens of India, as visualised in the Constitution.

BeLGaUuM; *D. B. DESAI
The 5th March, 1965.

via

Clauses 3 and 7.—The proposed amendment to article 128 ana the
addition of 224(a) is highly objectionable. It enlarges the scope of
appointing ad hoc Judges to Supreme Court and creates a new power

*Certificate required under Direction 87 of the ‘Directions by th - e
Rules of Procedure of Lok Sabha® not received. ¥ the Spesker under the
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for appointing ad hoc Judges to the High Courts. This will mean
that Judges once retired can be re-employed as Judges of the High
Court or Supreme Court, this is objectionable because it will tend
to create an atmosphere when the Judges can expect re-employment.
It is wrong to make a High Court Judge dependent on re-employ-
ment either on the executive or even on the Chief Justice. Any
such tendency is highly deplorable. The office of a High Court
Judge should be like Caesar’s wife, above suspicion and above

temptation.

Clause 4—This clause seeks to raise the ege of a High Court
Judge from 60 to 62. The raising of the age is being considered in
an ad hoc manner without considering the prohibition of right to
practise after retirement. The raising of the age to 62 years shall
serve no useful purpose. It is certainly not so attractive as to attract
talents from the Bar. In this connection it will be pertinent to recall
the debates of the Constituent Assembly where it was pointed out
that it is safer to provide against even a fraction of the Judges of
the High Court being incapable of doing their work rather than
depend upon some functioning extraordinarily well, even after the
age of 60. The Law Commission when it recommended an increase
of the age from 60 to 65 years put two conditions: firstly, prohibition
of practice thereafter or any employment under the Government
and that this increase of age shall apply to new appointments. The
present clause is completely at variance with this recommendation.
Knowing things as they are today, it is not advisable to raise the
age in an ad hoc manner as proposed.

Clause 4 (b) —It is most unseemly to allow the question »f age
of the High Court Judge to be a matter of controversy. Such a con-
troversy or even a chance of a controversy makes the tenure of a
Judge insecure and dependent upon either the executive or any
stray citizen who chooses to raise the issue. Even if the executive
revises the age in favour of a Judge, that too creates an unsavoury
atmosphere and is not free from objections. The question should in
no case be left to be d¢ cided by the President, that is the Executive,
even on the advice of the Chief Justice. It should be settled once
and for all at the time »f appointment in the warrant of appointment
itself end that should be final. For the existing cases, the normal
course of law should %e left unaltered. It is wrong even to create
an impression that the tenure of a Judge can be varied to his
advantage or disadvantage for whatever reason by a decision of the
executive,
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Clause 10.—The proposed amendment to article 311 has evokea
great controversy among the Government employees who number.
into millions. It is, therefore, worthy of consideration whether
during an emergency when the Government expects of the people
to be welded into the national efforts, such a controversial measure.
should not at all be brought forward. A wrong scare seems to have
been raised about the second opportunity being a de movo second
enquiry; it is not so. Established legal opinion says that the second .
opportunity relates only to-an opportunity to represent against the
proposed punishment. This is a very salutary provision and should
not be done away with lightly. A Government servant has some
rights and expectancy about the tenure of the service and has, there-
fore, a right to expect full and fair enquiry when his services are to
be terminated. In the scheme of article 311, both the opportunities
have been integrated into one whole right of full and fair oppor-
tunity to show cause. One cannot dissect this right without grave
injury to the reasonableness and fairness of the enquiry itself. It
is wrong to assume that the second opportunity leads to delays.
There are other reasons for the delays. When the Government or
the officer so desire, even both the opportunities have been completed
within a very short time. In fact, it is not till the charges have been
established after evidence and the report of the enquiry officer is
placed in the hands of the employee that he can have a real oppor-
tunity to represent against the charges or the punishment. What
is sought to be done is to whittle down the real and substantive right
that a Government employee possesses today and to keep only the
shadow of his right in the name of enquiry into the charges.

It is pertinent to point out that our Government employees have
no right to go to court on the substantive meatters of the charges of
the enquiry. Unlike other private employees who can go to tribu-
nals, they cannot challenge the findings of the enquiry or the
punishing authority, nor have they any Administrative Tribunals
as in France. The superior class officers have at least a review by
the independent authority of the Public Service Commission pro-
vided for them, while the common employees have not. even got
these safeguards. Therefore, it is most unjust and unbecoming to

withdraw the small formal safeguard that is provided to the Gov-
ernment employees.

1 may only add that my opinion is in full accord with the highest
legal opinions expressed before the Committee by the representa-
tives ot the Supreme Court Bar Association, the Indian Law Institute
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and Shri Setalvad himself. Tt is really regrettable that the proposed
amendments are sought to be effected against the eminent legal
opinion. K

New Devm; HOMI F. DAJT
The Tth March, 1963.

IX

I am’ of opinion that the age of a Judge should be finally deter-
mined at the time of his appointment. This is essential because the:
age of retirement has already been fixed in the Constitution. A
judge hes no constitutional right to function as such after he crosses
that age limit, and his decisions may be challenged on such an alle-
gation in a court of Law, even of the lowest local jurisdiction. They
may also be questtoned in proceedings for a writ of quo: warranto
in the same High Court where he has been functioning as a sitting
Judge. A Judge himself may also raise the question of his exaet
age of retirement in a court of law. It will be derogatory to ths
dignity and prestige of a Judge and indeed of the entire judiciary:
if sueh proceedings are allowed to be instituted in Courts. This
cannot be avoided if the Constitution remains silent regarding the
determination of a Judge'’s age.

In other words, there should be no constitutional difficulty for an
automatic determination of a Judge's age if the need arises at any
time after his appointment. This can be achieved by providing in
the Constitution itself that the age of a Judge of the Supreme Court
or a- High Court shall be determined by the President at the time
of his appointment and shall be stated in his warrant of appoint-
ment and that the statement shall be final. Such a statement in a
Judge’s warrant of appointment will set at rest for all time the
question of his age and cannot be disputed by any authority or party
at any time thereafter. This will apply to future appointments.

So far as the present holders of the office of a Judge aré concerned,
the difficulty has arisen because their warrants of appointment do not
contain any statement of thefr respective age. A suitable procedure
has, therefore, to be provided in the Constitution to determine the
age if a question is raised. In such an event, the right to determine
the age should be vested in the President, but only after consultation
with the Chief Justice of India, which should be expressly provided
in-the Constitution. In other words, the procedure already laid down
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in the Constitution for the appointment of a Judge of a High Court
or the Supreme Court in that respect should be substantially the
same for the determination of his age in case of doubt. The Joint
Committee has provided this in clause 4 of the Bill in the case of a
High Court Judge and I support this decision of the Committee.

In the case of Judges of the Supreme Court, however, the Joint
Committee, in clause 2, have left the procedure to be determined by
Parliament by some future legislation without even suggesting what
should be done in the meantime. I am definitely of opinion that sub-
stantially the same procedure should be provided for the Judges of
the Supreme Court and of the High Court. With regard to future
appointments, the age of a Supreme Court Judge should be finally
determined and stated in his warrant of appointment. For the pre-
sent holders of the office, the President in cases of doubt, should deter-
mine their age after consultation with the Chief Justice of India, and
regarding the Chief Justice himself, after consultation with such of
the Judges of the Supreme Court as the President may deem neces-
sarv for the purpnse. This simple procedure should be adopted, and
no parliamentarv legislation need be resorted to as suggested in
clause 2 of the Bill. Moreover, the proposal that Parliament should
decide hv a snecial law the authority and procedure for determination
of the age of a Supreme Court Judge places the matter in a somewhat
unreal light. It would serm to suggest that special and more serlous
measures have to be nrovided in the Constitution of the country for
determining the age of a Judge of the Supreme Court. For this I find
no justification. Parliament can pronounce its verdict regarding the
procedure now instead of relegating the matter to future legislation.

T shall, therefore, propose the following modifications in the Bill
as it has emerged from the Joint Committee.

Clause 2.—For the words in clause 2 the following be substituted,
namely:

“In Article 124 of the Constitution, after clause (2). the following
clauses shall be inserted, namely:—

‘(2A) The age of a Judge of the Supreme Court shall be de-
termined bv the President at the time of his appoint-
ment and shall be stated in his warrant of appointment
and the statement shall be final.

(2B) If a question arises as tn the age of a Judge of the Subreme
Court other than the Chief Justice, the question shall be -
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decided by the President after consultation with the
Chief Justice of India and the decision shall be final:

Provided that where the age of a Judge has been stated in his
warrant of appointment, the statement shall be final.

(2C) If a question arises as to the age of the Chief Justice of
India, the question shall be decided by the President
after consultation with such of the Judges of the Sup-
reme Court as the President may deem necessary for
the purpose.

Provided that where the age of the Chief Justice of India has
been stated in his warrant of appointment, the state-
ment shall be final.”

Clause 4—After sub-clause (a), the following be inserted,
namely: —
“(b) after clause (2), the following clause shall be inserted,
namely:—

‘(2A) The age of a Judge of a High Court shall be determined
by the President at the time of his appointment and
shall be stated in his warrant of appointment and the
statement shall be final’.”

At page 2, line 2, for the letter and brackets “(b)”, the letter and
brackets “(c)” be substituted.

At page 2, after line 6, the following proviso be inserted,
namely: —

“Provided that where the age of a Judge has been stated in his
warrant of appointment, the statement shall be final.”

I am in agreement with the other provisions of the Bill and with
the other modifications made by the Joint Committee.

New DEeLnr; SANTOSH KUMAR BASU
The Tth March, 1963.

X

The amendment of the Constitution should not be undertaken
unless there is a compelling necessity for it. The necessity being the
good of the people at large. Grave reasons of national and perma-
nent importance and not social or political exigencies should be the

guiding factors in taking such a serious step as to amend the Con-
stitution.
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Clause 4—The raising of the age of retirement of High Court
Judge from 60 to 62 or 65 is a matter not of much consequence to the
people at large unless some other important suggestions of the Law
Commission are given effect to.

Some Judges during the closing years of their tenure look wist-
fully towards the Executive to secure jobs after retirement. That
sometimes they soften in their duties when they feel or come to know
that the Executive is interested. It is to eliminate all such tempta-
tions and blandishments from the executive that the Law Commis-
sion in the Fourteenth Report had recommended that the retirement
age of High Court Judges be raised to 65 and that they should be pro-
hibited thereafter from either practising or accepting any appoint-
ment either under the Centre or the State. If this recommendation
of the Law Commission, had been accepted and followed by the Gov-
ernment, there would have been some justification for the amend-
ment of the Constitution, because the common people of the country
would have the assurance of an untrammeled and unbiased justice
at the hands of the High Court Judges.

Mr. M. C. Setalwad when he gave evidence before the Joint Com-
mittee was of the opinion that even if the age of retirement of High
Court Judges is raised to 62, they should be prohibited from practis-
ing after retirement or accepting any job under the Centre or the
States.

This raising of the age of retirement of High Court Judges to 62
without the corresponding limitations on practice or accepting jobs
after retirement is not of any benefit for the country at large and is
likely to be misunderstood by the people as one brought about for
the benefit of a few individuals.

Clause 10.—The proposed amendment to article 311 has attracted
universal condemnation from all classes of employees. What they
say is that the second opportunity given to them under the present
provision to make representation against the proposed punishment
is being taken away by this amendment. Giving of an opportunity to
an employee to show cause against a punishment intended to be im-
posed on him is a salutary and necessary safeguard against any hasty
or arbitrary act by the disciplinary authority.

In the context of the present emergency this amendment which
is sought to be rushed through in the teeth of opposition of all classes
of employees, in every branch of administrative and essential ser-
vices is inopportune and undesirable.

DeLHI; C. L. NARASIMHA REDDY,
The Tth March, 1963. LOKANATH MISRA,
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1 am not happy with the recommendation of the Committee that
the procedure for the determination of the age of a Judge of the
Supreme Court should not be specified in the Constitution but should
be left to be regulated by Parliament by law. I say this because if
there is to be any reference to the question of age in the Constitu-
tion I would prefer to make no distinction in this matter between a
Suprem: Court and a High Court Judge. Indeed, it would have
been better if the Constitution had not gone into such details as the
fixation of the age of a Judge. In doing so, we are laying ourselves
open to the objection that we are unwittingly no doubt casting a
reflection on our higher judiciary. I recognise, however, that cir-
cumstances have ynfortunately arisen which make out a case for
inserting clauses regarding the manner in which the age of a Judge
should be decided. As we have fixed the maximum age for retire-
ment, the question whether a Judge has or has not attained that gge
can become a subject matter of controversy in our Law Courts,
either by a writ of quo-warranto or a civil suit. I have, reluctantly,
therefore, have had to come to the conclusion that perhaps the best
course for us, in the circumstances in which we find ourselves, is to
accept the suggestion of my esteemed friend Shri Santosh Kumar
Basu that the age of a Judge, whether of the Supreme Court or of
the High Court should be stated in the warrant of his appointment
at the time of his appointment and that this statement should be
final. The proper thing to do in the interests of judicial independ-
ence is that the age of a Judge should be scrutinised at the time of
his appointment and if the age suggested is not acceptable then he
should not be appointed at all.

It may be said that while an amendment of this character can
give finality to the age of Judges of either the Supreme Court or
High Court, to be hereafter appointed, it leaves untouched the pro-
blem of how the issue of age of Judges who are at present in service
and who raise questions about it should be decided. I would be
prepared to vest the power of deciding the question, on its arising
in the case of an existing Judge in the hands of the President, who
will act on the recommendation, after enquiry of a Board of three
Supreme Court Judges nominated by the President to assist him for
this purpose. Action taken on the recommendation of the Board by
the President should be final, and not challengeable either in writ
proceedings or in a suit in a Law Court. The Board would, of
course, meet in camera and though its character will be advisory, it
can be reasonably expected that the President will accept its re-
caommendation. I prefer the suggestion I have put forward to the

2808 (B) LS—4
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proposal that the question of age should be decided after consulta-
tion with the Chief Justice of India. Cases are imaginable where the
age of the Chief Justice itself may be in question. I would, there-
fore, suggest that at page 1 after line 6 of the Bill as originally in-
troduced the following clause should be inserted:

“(2A) The age of a Judge of the Supreme Court shall be
determined by the President in consultation with a
Board of three Judges of the Supreme Court appointed
by him for this purpose and stated in the warrant of his
appointment and the statement shall be final.”

Also in clause (4), 1 would insert a sub-clause to the effect
that the age of a Judge of a High Court shall be determined by the
President in consultation with a Board of three Judges of the
Supreme Court nominated by him and stated in the warrant of his
appointment and the statement shall be final.

~In regard to existing Judges I would, for lines 20 and 21 and 1
and 2 respectively at pages 1 and 2 of the Bill as originally intro-
duced insert the following sub-clause:

“(3). If any question arises as to the age of a Judge of a
Supreme Court or a High Court, the question shall be
decided, by the President in consultation with a special
Board of three Judges of the Supreme Court appointed
for this purpose and his decision shall be final.”

A categorical amendment o¢f the Constitution on these lines

would make it impossible for the question of age to be agitated in a
Court of Law. '

I come now to the question of the age of retirement of High
Court Judges. While I gladly recognise that the Committee has
improved the position in this respect by raising the age to 62, my
strong preference is for the view suggested by the Law Commission
that it should be fixed at 65 for Judges hereafter to be appointed.
As the appointing authority will have necessarily to be the execu-
tive, for it is on its advice only that the President can act, it is
-important to ensure that, after appointment, the Judge should be
provided with a psychological environment which would ensure his
complete independence from the executive which may have to
figure before him as a litigant. Importance is attached in democra-
tic countries to life tenure or near life tenure in the case of Judges
oof superior Courts. Their position cannot be compared as was point-
ed out by Sir Winston Churchill in the historic speech which he
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made in the British House of Ccmmons on the question of salaries
of Judges with that of Civil servants or any other class of persons
under the employment of Government. Indeed, as Sir William
Holdsworth has pointed cut in an article in the Law Quarterly of
1932, they cannot be regarded as servants of the Crown or in our
case the Government. After appointment a Judge must not be made
to look to any favours at the hands of the executive for the state is,
in many cases, a litigant in our Courts of Law. After taking into
consideration Indian conditions, the Law Commission came to the
conclusion: —

“That the average and the normal High Court Judge would
be able to discharge his duty even if the age limit is
raised to 65 years. It will be remembered that there is
no retirement of High Court Judges in other countries
and where the age limit exists—they are higher than 65
years. So great is the importance attached, to a Judge's
ripe experience that justices of foreign countries who
have visited India have often expressed surprise at the
low age limit of retirement which prevails in our
country.”

The Law Commission has further recommended that they should
not be allowed to practise after retirement for the public would be
apt to think that in dealing with the cases of litigants who they hope

after retirement will seek their legal advice they do not act impart-
Jally.

' The Law Commission further recommended that High Court
Judges should not be permitted to take employment under Govern-
ment after retirement. In their case too they recommended the
enactment of a Constitutional Bar to Government employment ‘as in
the case of the Chairmen and the members of Union Public Service
Commission. Such a course would not, of course, apply to a High

gourt Judge at any stage being appointed a Judge of the Supreme
ourt.

I may point out that in England appointment of Judges of Hign
Court to the court of appeal is not regarded as a promotion. As we
are not raising the age to 65, the pensions paid to High Court Judges
being meagre and inadequate, and as they have a right under existing
constitutional arrangements to practise in courts other than one of
which they have been Judges, I am not suggesting that practice in
courts other than the one of which they have been members should
-be barred. I am of the opinion that it should be even open to the
State to utilise their services as Chairmen or members of Committees
or Commigsions of public importance, but this is strictly subject to the
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proviso that the emoluments paid to them will not exceed those pay-

able to experts assisting the U.P.S.C. The daily allowance in their
case is I believe Rs. 50.

I am not raising any objection to clause 8 which by amending
article 224 (a) enables High Court Judges to be appointed for certain
purposes as Judges of High Courts and the Supreme Court because
on the material placed before us, the number of Supreme Court
Judges available for acting in temporary vacancies is extremely
limited. It is, in my opinion, undesirable that temporary appointments
in leave vacancies should go to members of the Bar or the subordi-
nate judiciary. It must be distinctly understood that the power taken
should not be utilised to enable Judges so appointed to function for
purposes of clearing arrears or make appointments to long term vacan-
cies certain to become permanent,

T am glad that the Committee has taken the view that article 311,
the phraseology of which has been changed and with Wwhich I agree,
shiduld apply to cases in which it is contemplated to reduce a person
In rank. Reduction in rank can, in some cases, be worst than dismis-
sal or removal. It is not necessary that the procédure followed in
departmental cases should exactly be the same as that laid dowm in
the Criminal Procedure Code or other procedural laws.

What is essential is that it must be in accordance with well estab-
lished principles of natural justice. There is heére no question of a
second opportunity, and I do not wish to go into any detailed contro-
versy regarding this question. I, however, think that in the clause as
recommended by my colleagues, a further proviso of a clarificatory
_c‘har'aéter should be inserted to the following effect, viz. “But it should
be open to the aggrieved person concerned to make representations
regarding the quantum or nature of punishment proposed to be meted
out to him.” In simple language, I would only give the person con-
cerned the right of showing any éxtenuating circumstance affecting

the punishment proposed to be awarded to him. There will be no
rehearing of the entire case.

I -attach importance to this proviso, for Class I and Class II ser-
vants are appointed by the President on the recommendations of the
"U.P.S.C. In disciplinary matters, though the recommendations of the
U.P.S.C. are not binding, they have a right to go to it and Government
almost invariably accepts the recommendations of the U.P.S.C.

Class TIT and Class IV officers have no right to have their repre-
sentations considered by the UP.S.C. They have no doubt a right
‘of submitting memorials to their superior officers but a feeling which
'fs sttong with them is that senjor cfficers to whom representations are
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made generally support the action taken against them. The genuine-
ness of this feeling cannot be denied. Persons belonging to Class III
and Class IV services should not have the feeling particularly at this
juncture when we need unity among all sections of the people that
they are being discriminated against. There should be, as far as
possible, equality of treatment for all classes of our civil employees.
It is, therefore, desirable to give them, what I would call not a second
hearing, but an opportunity to make submissions regarding the quen-
tum of punishment proposed to be awarded to them.

Regarding the question of vacations I was of the view when the
question was discussed in Parliament that it should be left to a High
Court to determine its vacation. I still stick to that opinion. That
view was not, however, accepted by Parliament. It is I, however,
recognise useless to reagitate the question now and I am, therefore,
not disposed to oppose the clarificatory amendment that the word
‘“organisation” includes vacation also.

The question of the pensions payable to Judges is not before the
Committee but I hope that it is permissible to express the view that
there should be a liberalisation of the pension payable to them. In-
«deed, the question -of the emoluments paid to them needs re-consi-
deration for our effort should be to attract the best talent from our
Bars to our High Courts and the Supreme Court to which direct
appointments should also be made.

- New Derni; P. N. SAPRU
The Tth March, 1963.

X1

In spite of the representations sent by various bodies, and their
oral statements before the Joint Committee and after the discussions
in the Committee, I still think, the discipline in the services of the
Centre and the States is very much important, and therefore the pro-
posed clause 12 should continue to remain as suggested in the origi-
nal Bill. In fact the remedy ought to have gone even further. The
entire country and the population of India is suffering, and the plans
-and policies cannot be effectively implemented mainly on account of
the general atmosphere of slackness and corruption amongst the ser-
‘vices. The services should certainly have security and justice, but
that should be provided through service Rules, and not through the
Constitution. I am fully in favour of giving them all possible avenues
of appeal and review through rules. The question of reduction of
rank has been opposed through misunderstanding, and I am surprised
to see that reduction of rank is said to be as harsh as dismissal or
removal, Jn dismissal or removal there is complete loss of ingome,
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but in reduction of rank the person concerned remains in employ-
ment and normally punishment is only slight. When all safeguards
regarding appeal review etc. will be there, I do not think that officer
will necessarily or mostly misuse this punishment. During the British
days, ordinarily the discipline in services was better, and it was easier
to take disciplinary action, against subordinates, and they could not
be slack or currupt if the superior officers so wished. It is to be
remembered that Government employees usually want for themselves
effective disciplinary powers against their subordinates, and oppose
such powers when some higher officer uses them against themselves.
Therefore the original amendment embodied in clause 12 regarding
reduction in rank should continue. Hence, I dissent from the main
report regarding clause 12, and wish that the clause should remain
as it was in the original Bill.

NEw DrevHI; GOPIKRISHNA VIJAIVARGIYA
The Tth March, 1963

XIm
The Bill seeks to amend several unrelated articles of the Consti-
tution, in fact a motley crowd. The object of this strange jumble is
obviously a desire on the part of the Executive not to appear too
fond of amending the Constitution, and thus stain the escutcheon of
our teenaged Republican Constitution.

We have carefully gone through the Constitution (Fifteenth
Amendment) Bill, 1962 as reported by the Joint Committee. We
regret that we are not in agreement with all its provisions in their
entirety. Our points of difference are as follows: —

Clause 4(a):—There is no reason to substitute “62 years” for “60
years”. High Court Judges already enjoy a privileged position. Sel-
dom does any High Court Judge remain unemployed after his re-
tirement. He practises in the Supreme Court, and is not infrequent-
ly employed in some capacity or the other by the Government.
Hence there is no need to raise the age of retirement of High Court
Judges. RS

Clause 4(b):—The question of the age of a High Court Judge
should be decided exactly as provided in clause 2 of the Bill. There
should be similar provisions for deciding the age of a Supreme Court
Judge and that of a High Court Judge. There should be no differ-
ence in this matter.

Clause 5: —Transfer of a High Court Judge should not entitle him
to any compensatory allowance. No other Government servant gets
such allowance on his transfer from one place to another.
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Clause 6:—The words “62 years” need not be substituted for “60
years”. It is merely consequential, flowing from what we have al-
ready stated ‘above dissenting from the majority view.

Clause 7:—This provision is unnecessary; and it is likely to be
misused for making appointments on’ grounds unrelated to strict
necessity or public interest.

Clause 10:—There is no reason to amend article 311 of the Con-
stitution. The proposed change will adversely affect all the Govern-
ment servants, and particulary Class III and Class IV employees.
It is likely to expose them to the vagaries and highhandedness
which characterises some superior officers. The change is therefore
uncalled for.

New DELHI; HARI VISHNU KAMATH
The Tth March, 1963. R. S. KHANDEKAR

XIv

I regret that I find myself in disagreement with the majority re-
port in respect of several proposed amendments in the Constitution.
While I would hasten to state that the deliberations in the Commit-
tee have considerably narrowed the area of differences and have
resulted in recasting the Amendment Bill in a significant measure,
I find that there still persists a certain difference of approach and
of views, sufficiently substantial to impel me to append the follow-
ing minute of dissent to the majority report.

Clause 3.—The main justification for amending Article 128 of the
Constitution to include Judges of High Courts and those duly quali-
fied for appointment as Judges of the Supreme Court is to enlarge
the “field” for recruitment of ad hoc Judges to the Supreme Court.
The enlargement proposed by the clause is much too wide and sweep-
ing, and is not in consonance with the cautious note implicit in
Article 128 of the Constitution as it stands. There was overwhelm-
ing evidence of those connected with the Supreme Court of India as
members and spokesmen of the Bar to the effect that the proposed
amendment was not dictated by any present or pressing exigency.
Indeed it was pointed out to the Joint Committee that the need for
the enlargement of the “field” is not likely to assume compelling
proportions in the foreseeable future.

I feel that constitutional amendment should be approached with
a solemn sense of self-restraint. Seeking to amend the Constitu-
tl?n on any but the most compelling grounds is to give rise to con-
stitutional instability and avoidable public apprehension. Moreover,
Ehe proposed amendment of Article 128 includes even those who are
duly qualified for appointment” as Judges of the Supreme Court.
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The requisite qualifications for appointment as a Judge of the
Supreme Court are of necessity such as to include a large number of
practising advocates who have put in a certain number of years of
law practice. Such an enlargement is not only unjustified and un-
warranted, it would also be improper.

Clause 4—This clause seeks to amend Article 217; appears to be
the consequence of a recommendation of the Law Commission in
their 14th report. The Law Commission had, however, recommend-
ed the age of retirement of Judges of High Courts to be raised to 65

years. _

One would look in vain for a satisfactory explanation of the
modification of the Law Commission’s recommendation either in the
notes on clauses circulated with the Bill or in the speeches of the
Law Minister which he delivered while introducing the Bill in both
the Houses of Parliament. The proposed amendment is obviously a
halting resolve, a half-way house and it does not appear to have any
. rational basis.

It is true that at the Constitution-making stage, the Judges of the
¥ederal Court and the Chief Justices of various High Courts had
expressed their predilection for maintaining a difference of three
to five years between the retiring age of the High Court Judges and
that of the Supreme Court Judges. They had recommended that
the age-limit for retirement should be raised to 65 for High Court
Judges and to 68 years for Supreme Court Judges. In my opinion
the recommendation advocating the difference in the retiring age has
lost much of its relevance in the light of subsequent experience. At
any rate, in order to retain seasoned Judges and in order to attract
the best talent to our High Courts, we should raise the age of retire-
.ment of Judges of the High Court to 65 years. At the same time we
sheuld proceed forthwith to increase the pension for retired High
Court Judges so as to ensure them a comfortable living after their
retirement.

Along with advocating the raising of retiring age to 65 and a sub-
stential increase in the pension, I would suggest that prohibition
-should be written in the Constitution precluding retired J udges from
practising in any Court.

One of the underlying purposes for the proposed amendment
seeking to raise the age of retirement of High Court Judges was to
retain experienced Judges. It appears that the introduction of the
Amendment Bill was considerably delayed on account of various
factors. Its progress after the introduction was also not very swift
‘because it included a miscellaneous entourage of other amenéments.
The up-shot of this would be that before the passage of this Bill and
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lts ratification by State Legislatures take effect,.several distinguish-
.ed Judges would have retired in the meanwhile. I feel that an
effort should have been made and can even now be made to secure
the retention of those Judges who have retired or are going to retire
after the introduction of this Bill on 23rd November, 1962 in the
Lok Sabha or after the 2nd of March, 1963 when the Joint Commit-

tee adopted its Report.

Clause 4(b) of the Amendment Bill constitutes a departure from
the form and procedure contained in clause 2 as adopted: by ‘the
Joint ‘Comunittee, whereas the age of a Judge of the Supreme Court
is to be determined “by such authority and in such manner as Parlia-
ment may by law provide”, the question of the age of a Judge of a
High Court is to be decided by the President after consultation with
‘the Chief Justice of India. The departure from the procedure sought
to be prescribed in clause 2 for the Judges of the Supreme Court
has no rational justification and defies all canons of constitutional
-consistency and logic. The obvious. dualism is demonstrably un-
‘sound. It appears that .it is traceable to-the overpowering impact
of the somewhat disturbing and embarrassing proceedings of parti-
eular case. I feel that the matter must be considered in a perspec-
-tive sufficiently detached :from the facts and circumstances of a par-
ticular case so as to be fully poised and dispassionate. The age.of
a Judge of the High Court should be stated in the warrant of appoint-
ment itself and such a statement in the warrant of appointment
should be made final.

‘The proposed amendment adopted: by the. majority empowers the
‘President to decide the question-of the age of a Judge of a High
‘Court “after consultation with the Chief Justice of India” and im-
parts finality to the decision of the President. I like to think that
“consultation with the Chief Judstice of India” would in actual fact
mean that the President’s decision would be based on the advice of
the Chief Justice whose views would at all times be the sole deter-
-mining factor. Rut this is an assumption which would depend on
a certain strelching of the phraseology. The President has by con-
vention been considered to be bound by the advice of the Council
-of Ministers. (n actual practice also the President does not take his
independent decisions in such matters and has necessarily to be
‘guided by the views of his Government. It is perhaps time that the
Government have so far as a convention endorsed the adviee of the
,fhti::é.lustice of India, but this would be a slender safeguard for the

u 2

I strongly feel that on considerations of public policy and.for the
'Mmaintenance of .complete judicial independence,:all .avenues leading
2808 (B) LS—s.
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to the possibility of executive interference in determining the age of
a Judge or his condition of service should be studiously avoided. I
also feel that it is neither necessary nor advisable to create a special
administrative-cum-advisory jurisdiction for the Chief Justice of
India in the matter of deciding questions of age of Judges of High
Court. The existing procedures for the determination of such ques-
tions are not so utterly unsatisfactory as to warrant the proposed
amendment. A solitary case should not be magnified out of all pro-
portion to become the sole guiding factor. Besides, the difficulty for
the future would be obviated if the age of a Judge is stated in the
warrant of appointment itself. All this can be provided for by Parlia-
ment by suitable legislation.

My opposition to the proposed amendment is only on account of
my anxiety to ensure that the integrity, consistency and long-range
public-policy objectives are preserved inviolate in the institutional
framework under our Constitution. I am unable to concur in the
majority view because I think that empowering the President to
determine the age of Judges (even if it is to be in consultation with
the Chief Justice of India) would be imposing an undue constitutional
strain on the office of the President, besides needlessly extending the
scope of administrative and advisory functions attached to the office
of the Chief Justice of India. |

Clause 5.—The provision of compensatory allowance is not al-
together undesirable in itself, but as a pecuniary inducement to facili-
tate transfer of Judges from one High Court to another, it has noth-
ing to commend itself; indeed several undesirable and unbecoming
consequences may arise particularly by way of patronage and by way
of opening up possibilities of manipulation of seniority with an eye
on Chief Justiceship in this or that High Court.

Transfer of High Court Judges should be resorted to only in rare
and exceptional cases and that ‘too, as the convention so far has been,
on the advice and with the concurrence of the Chief Justice of India.
Transfer as a means of promoting national integration is irrelevant
except as a homage of hypocricy to a slogan. Transfers from one
court to another are also fraught with practical difficulties of an
insurmountable character, because the records of a large number of
cases even at the level of a High Court are kept in the language com-
monly spoken in that State. If translation of the entire record into
English is to be the necessary consequence of transfer of Judges, it
would saddle the litigants with avoidable and unnecessary additional
expense. It is also to be remembered that certain local expressions
and colloquialisms are best understood by those who belong to the
region. Moreover, the prospect (rather, the threat) of transfer would
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be a highly dissuading factor for the members of the Bar in consent-
ing to their elevation to the Bench. Last but not the least it is neces-
sary for the growth of healthy traditions and efficiency at the Bar
that there should exist a certain rapport and understanding between
the Bench and the Bar which frequent transfers would undermine,
It is true that transfers may promote useful interchanges, but the
benefit is offset by the considerations mentioned above.

I feel that unless a large number of transfers are in contempla-
tion, the provision of compensatory allowance for a transferred Judge

has no particular expediency or advisability.

Clause 10.—While expressing satisfaction at the continuance of
the safeguards provided by Article 311 of the Constitution in respect
of reduction in rank also, I regret that the existing provision of
“reasonable opportunity of showing cause against the action proposed
to be taken” is sought to be replaced by a mere (reasonable, of
course!) opportunity of being heard in respect of the charges only.
The proposed change is calculated to do away with what has been
known in the fleld of Indian legal interpretation as the “second
opportunity”. I feel that this second opportunity should not be dis-
pensed with because establishment codes and departmental rules do
not prescribe uniform and maximum penalties for specified lapses
and offences. Indeed the elimination of the second opportunity may
well lead to an inordinate increase in arbitrary and even vindictive
disciplinary action against employees, among whom the withdrawal
of the second opportunity will lead to a widespread sense of psycholo-
gical instability, insecurity, uncertainty and dislocation. I disagree
with the proposed change also because it is not always possible to get
a fair deal in an official inquiry and because appellate machinery in
disciplinary proceedings have by and large tended to be blindfolded,
moribund and otiose.

Clause 14—It is unfortunate that the proposed amendment has
been brought forth to set at naught the effect of the decision of a
special bench of the Calcutta High Court reported in 65 Calcutta
Weekly Notes 920 and holding that the expression “organisation”
occurring in entry 78 of List I of the Seventh Schedule to the Consti-
tution does not include “vacations”. It is wrong in principle to over-
reach a judicial decision by constitutional amendment. What is more,
the proposed amendment constitutes undue encroachment upon the
accustomed autonomy of the High Courts. The clause which appears
to be trivial is ill-conceived besides being entirely unnecessary.

New Devur; L. M. SINGHVI
The Tth March, 1963.



Bill No. 111 B of 1962

THE CONSTITUTIOI;IB 1 FIFTEENTH AMENDMENT)
, 1962

(As REPORTED BY THE JOINT COMMITTEE)

(Words side-lined or underlined indicate the amendments suggested
by the Committee; asterisks indicate omissions.)

A
BILL
further to amend the Constitution of India.
Be it enacted by Parliament in the Fourteenth Year of the
Republic of India as follows:—

1. This Act may be called the Constitution (Fifteenth Amend- Short title.
ment) Act, 1963.

5 2. In article 124 of the Constitution, after clause (2), the follow- Ameadment
ing clause shall be inserted, namely:— of article

124.
“(2A) The age of a Judge of the Supreme Court shall be
determined by such authority and in such manner as Parliament
¢  may by law provide.”.

10 3 Imn article 128 of the Comstitution, after the words “Federal Amendment
Court”, the words “or who has held the office of a Judge of a High % ¢!°
Court and is duly qualified for appointment as a Judge of the
Supreme Court” shall be inserted.

4. In article 217 of the Constitution,— A;nenc:lmenf
' of article
IS (@) in clause (1), for the words “sixty years”, the words 217.

“sixty-two years” shall be substituted;



Amendment
of article
223,

Amendment
of article
224.

Insertion of

new article
324A.

Appoint-
ment of
retired
Judges at
sittings of

High Courts.

Amendment.

of article
226,

(b) -after clause (2), the following clause shall be inserted
and shall be deemed always to have been inserted, namely: —
“(3) If any question arises as to the age of a Judge of
a High Court, the question shall be decided by the President
after consultation with the Chief Justice of India and the §
decision of the President shall be final.”.

* * *
5. In article 222 of the Constitution, after clause (1), the follow-

ing clause shall be inserted, namely:—

“(2) When a Judge has been or is so transferred, he shall, 10
during the period he serves, after the commencement of the
Constitution (Fifteenth Amendment) Act, 1963, as a Judge of
the other High Court, be entitled to receive in addition to his
salary such compensatory allowance as may be determined by
Parliament by law and, until so determined, such compensatory s
allowance as the President may by order fix.”.

6. In article 224 of the Constitution, in clause (3), for the words

“gixty years”, the words “sixty-two years” shall be substituted.

7. After article 224 of the Constitution, the following article shell

be inserted, namely:— 20

“224A. Notwithstanding anything in this Chapter, the Chief
Justice of a High Court for any State may at any time, with the
previous consent of the President, request any person who hag
held the office of a Judge of that Court or of any other High
Court to sit and act as a Judge of the High Court for that State, 25
and every such person so requested shall, while so sitting and
acting, be. entitled to such gllowances gs the President may: by -
order determine and have 3]l the jurisdiction, powers and pri-
vileges of, but shall not otherwise be deemed to be, a Judge of
that High Court: 30

Provided that nothing in this article shall be deemed to
require any such person as aforesaid to sit and act as a Judge
of. that, High Court ynjess he qonsants se to do.

8. In article 226 of the Constitution,—
(a) after clause (1), the following olause shall be insextad, ;,

namely:—
“(1A) The power conferred by clause (1) to issue

directions, orders or writs to any Government; authority or
person may also be exercised by any High Gourt« exereising
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jurisdiction in relation to the territories within which the
cause of action, wholly or in part, arises for the exercise of
such power, notwithstanding that the seat of such Govern-
tent or authotity or the residence of such person is not
5 within those territories.”;
(b) in clause (2), for the word, brackets and figure “clause
(1)”, the words, brackets, figures and letter “clause (1) or clause
(1A)" shall be substituted.
L ] ] [ L *
10 9. In article 297 of the Constitution, after the words “territorial Am‘:tndmem
waters”, the words “or the continental shelf” shall be inserted. a97.

10. In article 311 of the Constitution, for clauses (2) and (3), the Amendme nt
following clauses shall be substituted, namely:— gi,,

“(2) No such person as aforesaid shall be dismissed or
15 removed or reduced in rank except after an inquiry in which
he has been informed of the charges against him and given a
reasonable opportunity of being heard in respect of those
charges:
Provided that this clause shall not apply—

20 (a) where a person is dismissed or removed or reduced
in rank on the ground of conduct which has led to his con-
'viction on a criminal charge; or
(b) where the authority empowered to dismiss or re-
move a person or to reduce him in rank is satisfied that for
35 some reason, to be recorded by that authority in writing,
it is not reasonably praeticable to hold such inquiry; or
(c) where the President or the Governor, as the case
may be, is satisfled that in the interest of the security of the
State it is not expedient to hold such inquiry.
30 (3) If, in respect of any such person as aforesaid, a question
arises whether it is reasonably practicable to hold such inquiry
as is referred to in clause (2), the decision thereon of the autho-
rity empowered to dismiss or remove such person or to reduce
him in rank shall be final.”, T
3s 11 In article 316 of the Constitution, after clause (1), the follow- Amendment
ing clause shall be inserted, namely:— ;xém e
“(1A) If the office of the Chairman of the Commission be-
comes vacant or if any such Chairman is by reason of absence or

for any other reason unable to perform the duties of his office,
40 those duties shall, until some person appointed under clause (1)
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to the vacant office has entered on the duties thereof or, as the
case may be, until the Chairman has resumed his duties, be
performed by such one of the other members of the Commission
as the President, in the case of the Union Commission or a Joint
Commission, and the Governor of the State in the case of a State 5
Commission, may appoint for the purpose.”.

Amendment 12, In the Seventh Schedule to the Constitution, in List I, in

g:;:gﬂ; entry 78, after the word “organisation”, the brackets and words
"¢ “(including vacations)” shall be inserted and shall be deemed always

to have been inserted. Io



Motion in Lok Sabha for reference of the Bill to Joint Committee

“That the Bill further to. amend the Constitution of India be
referred to a Joint Committee of the Houses consisting of 45

APPENDIX 1

(Vide para 2 of the Report)

members, 30 from this House, namely: —
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13.
14.
15.
16.

17.

18.
19.

20.
21.
22.
23.
24.
25.
26.

. Shri Brij Raj Singh-Kotah

Shri S. N. Chaturvedi

. Shri Homi F. Daji

Shri Ram Dhani Das
Shri R. Dharmalingam
Shri Kashi Ram Gupta

. Sardar Igbal Singh
Shri Madhavrao Laxmanrao Jadhav

Shri Madeppa Bendappa Kadadi

. Shri Hari Vishnu Kamath
. Shri Paresh Nath Kayal
. Shri Nihar Ranjan Laskar

Shri Harekrushna Mahatab
Shri M. Melaichami

Shri Mathew ‘Maniyangadan
Shri Bibudhendra Misra

Shri F. H. Mohsin

Shri H. N. Mukerjee

Shri D. J. Naik

Shri V. C. Parashar

Shri Ram Swarup

Shri S. V. Krishnamoorthy Rao
Shri C. L. Narasimha Reddy
Shrimati Yashoda Reddy

Syed Nazir Hussain Samnani
Shri Ramshekhar Prasad Singh

5



27. Dr. L. M. Singhvi
28. Shri U. M. Trivedi
29. Shri Balgovind Verma
30. Shri Asoke K. Sen

and 15 from Rajya Sabha;

that in order to constitute a sitting of the Joint Committee the
quorum shall be one-third of the total number of members of the
Joint Committee;

that the Committee shall make a report to this House by the first
day of the next session;

that in other respects the Rules of Procedure of this House relat-
ing to Parliamentary Committees will apply with such variations
and modifications as the Speaker may mmke; and

that this House recommends to Rajya Sabha that Rajya Sabha
do join the said Joint Committee and communicate to this House the
names of 15 members to be appointed by Rajya Sabha to the Joint
Committee.” L. !



APPENDIX I
(Vide para 3 of the Report)
Motion in Rajya Sabha
“That this House concurs in the recommendation of the Lok Sabha
that the Rajva Sabha do join in the Joint Committee of the Houses
on the Bill further to amend the Constitution of India, and resolves

that the following members of the Rajya Sabha be nominated to
serve on the said Joint Committee, namely:—

1. Syed Nausher Ali

. Shri Santosh Kumar Basu

. Shri K. S. Chavda

Shri D. B. Desai

Shri Jagan Nath Kaushal
Shri Akbar Ali Khan

. Shri R. S. Khandekar

Shri Lokanath Misra

. Shri M. A. Manickavelu
Shri P. N. Sapru

Kumari Shanta Vasisht
Shri Vijay Singh

13. Shri Hira Vallabha Tripathi
14. Shri Bipin Behary Varma
15. Shri Gopikrishna Vijaivergiya.”

© O I, U W N

bd ped  pd
®FE S



APPENDIX IIl

(Vide para 9 of the Report)

Statement of memoranda 'representations received by the Joint Committee

Sl
No.

Nature of document

From whom received

Action taken

1 Memorandum

6

~1

The Indian Law Institute,
New Delhi.

The Bar Association of
India, New Delhi.

Supreme Court Bar Asso-
ciation, New Delhi.

All India Railwaymen’s
Federation, New Delhi.

National Railway Mazdoor
Union, Bombay.

All-India Defence Emp-
loyees’ Federation, New
Delhi.

National Federation of P&T
Employees, New Delhi.

All India Postal Employees
Union-Class ITI, New
Delhi.

All India Postal Emplo
Union Postmen g &m
IV Delhi.

Circulated to Members
and evidence of the
Institute taken on the 13th
February, 1963.

Circulated to Members and
evidence of the Associa-
tion taken on the 13th
Pebruary, 1963.

Circulated to Members

evidence of the

Association taken on the
1sth February, 1963.

Circulsted to Members
and evidence of the Fe-
deration taken on the

15th February, ‘1963.

Circulated to Members and
evidence of the Union
taken on the 15th Feb-
ruary, 1963.

Circulated to Members and
evidence of the Federation
taken on the 15th Feb-
ruary, 1963.

Memorandum identical to
the one submitted by the
Federation at S. No. 6
above copies of which
were ci ted to Mem-
bers. Members also
informed. Evidence of
the Federation taken on
the 15th February, 1962.

Circulated to Members
and evidence of the
Union taken on the 1§th
February, 1963.

Memorandum identical to
the one submitted by
the Federation at S. No.
6 above copies of which
were ted to Mem-
bers. Members also
informed. Evidence of
the Union taken on the
15sth February, 1963.




Sl
No.

Nature of document

From whom received

Action taken

10 Memorandum

11 Do.
12 Do.
13 Deo.
14 Deo.
15 Do.
16 Do.
17 Do.
18 Do.
19 Do.
20 Do.
21 Do.

All India Telegraph Traffic Memorandum

Employees Union-Class
111, New Delhi.

Civil Aviation Department
Employees Union, New
Delhi.

All India Income-tax Non-
Gazetted Employees Fe-
dergtion, New Delhi.

All India Non-Gazetted
Audit & Accounts Asso-
ciation, New Delhi.

All India Telegraph En-
gineeri Employees
Union- s III, New
Delhi.

Central Government Clerks’
Union, New Delhi.

The Co-ordination Com-
mittee of Central Go-
vernment Employees’ &
Workers’ Union and
Association, West Ben-
gal, Calcutta.

Government of India Sta-
tionery Office Employees’
Association, Calcutta.

Inspection Directorate Staff
Association, Calcutta.

LAR.I Agricultural &
Industrial Workers® Union
New Delhi.

N.E. Railway
Union, Gorakhpur.

identical to
the one submitted by the
Federation at S.No. 6
above copies of which
were circulated to Mem-
bers. Members also
informed. Bvidence of
the Union taken on the
1sth  February, 1963.

Do.

Do.

Do.

Do.

Memorandum identical to
the one submitted by the
Federation at S. No. 6
above copies of which

were circulated to
Members. Members
also  informed.

Do.

Do.

Do.

Deo. -

Mazdoor Placed in the Library and

Members informed.

Central P.W.D. Workers’ Memorandum identical to

Union, Central

Office,
New Delhi.

the one submitted by the
Federation at S. No. 6
above
were
bers.
informed.

copies of which
circulated to Mem-
Members also

2808 (B) LS—2
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Nature of document

ing against the pro-
posed amendment to
Article 311.

Sl From whom received Action taken
No. .
22 Memorandum Central P.W.D. Workers’ Memorandum identical to
Union, [Eastern India  the one submitted by the
Regional Committee, Federation at S. No. 6
Calcutta. above copies of which
were circulated to Mem-
bers. Members also
informed.
23 Dc. Telegraph  Check Office Do.
Association, Calcutta.
24 Do. Govt. Medical Store Depot Do.
Employees’ Union, Cal-
cutta.
25 Do. Pa{ and Accounts Emp- Do.
oyees’ Association, Cal-
cutta.
26 Do. Customs Ministerial Offi- Do.
cers’ & Record Suppliers’
Association, Calcutta.
27 Do.. Supplies & Disposals Emp- Do.
loyees’ Association,
Calcutta.
28 Do. National Federation of Placed in the Library and
Railwaymen, New Delhi. Members informed.
29 Representation . The Alle?pe Produce - Do.
Merchants Xsaociation,
Alleppey.
30 Do. The Alleppey Chamber of Do.
Commerce, Alleppey.
31 Do. The Indian Chamber of Do.
Commerce, Cochin.
32 Do. The Travancore Chamber Do.
of Commerce, Alleppey.;
33 Do. The Alleppey Oil Millers, Do.
&  Merchants’ Associa- N
tion, Alleppey.
34 Do. The Travancore Coir Mats Do.
& Matting Manufactu-
rers’  Association, Allep-
pey.
35 Resolution High Court Bar Association, Do.
ashkar, Gwalior.
36 Do. Advocates Association, Do.
Madras.
37 70 Resolutionsiprotest- 70 different” Association setc. Do.
ing against the pro-
posed amendment to
Article 311.
38 12 telegrams protest- 12 different Associations etc. Do




APPENDIX IV
(Vide para 10 of the Report)
List of Associations who gave evidence before the Joint Committee

Sl Names of Associations Dates on
No. which evi-
dence was
taken
1 The Indian Law Institute, New Delhi . . . . . . 13-2-1963
2 The Bar Association of India, New Delhi . . . . . 13-2-1963
3 Supreme Court Bar Association, New Delhi . . . . . 15-2-1963
4 All India Railwaymen’s Federation, New Delhi . . . . 15-2-1963
s National Railway Mazdoor Union, Bombay . . . . . 15-2-1963
6 All-India Defence Employees’ Federation, New Delhi . . . 15-2-1963
7 National Fed=ration of P&T Employees, New Delhi . . . 15-2-1963
8 All India Postal Employees Union—Class II1I, New Delhi . . 15-2-1963
9 All India Postal Employees Union Postmen & Class IV, Delhi . 15-2-1963
10 All India Telegraph Traffic Employees Union—Class III, New Dethi  15-2-1963
11 Civil Aviation Department Employees Union, New Delhi . . 15-2-1963
12 All India Income-tax Non-Gazetted Bmployees Federation, New Delhi 1§-2-1963 )
13 All India Non-Gazetted Audit & Accounts Association, New Delhi . 15-2-1963
14

All India Telegraph Bngineering Employees Union—Class 111, New
Delhi . . . . . . . . . . . 15-2-1963
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APPENDIX V

MINUTES OF THE SITTINGS OF THE JOINT COMMITTEE ON
THE CONSTITUTION (FIFTEENTH AMENDMENT) BILL, 1962

I
First Sitting

The Committee met on Friday, the 14th December, 1962 from
11.06 to 11.30 hours.

—_ e e
W N - o

14,
15.
16.
17.
18.
19.
20.

© O T DG W N

PRESENT
Shri S. V. Krishnamoorthy Rao—Chairman.

MEMBERS
Lok Sabha

. Shri Kashi Ram Gupta
. Sardar Iqbal Singh

Shri Hari Vishnu Kamath
Shri Paresh Nath Kayal

. Shri Mathew Maniyangadan
. Shri Bibudhendra Misra

Shri F. H. Mohsin

. Shri H. N. Mukerjee

. Shri V. C. Parashar

. Shri Ram Swarup

. Shri C. L. Narasimha Reddy
. Syed Nazir Hussain Samneni

Rajya Sabha
Syed Nausher Ali
Shri K. S. Chavda
Shri D. B. Desai
Shri Liokanath Misra
Shri M. A. Manickavelu
Shri P. N. Sapru
Kumari Shanta Vasisht

12
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" 21. Shri Hira Vallabha Tripathi
22. Shri Bipin Behary Varma
23. Shri Gopikrishna Vijaivargiya

DRAFTSMEN

1. Shri R. C. S. Sarkar, Secretary, Legislative Department,
Ministry of Law.
2. Shri S. K. Maitra, Deputy Draftsman, Ministry of Law.

SECRETARIAT
Shri A. L. Rai—Deputy Secretary.

2. The Committee considered whether any evidence should be
taken by them. It was decided that the Bar Council of India and
the Indian Law Institute be addressed to send their comments or
suggestions, if any, on the provisions of the Bill for the considera-
tion of the Committee, by the 10th January, 1963. They could also
give oral evidence before the Committee, if they so desired. The
Committee also decided that Members of Parliament might be
informed that they could, if they so desired, place their views on
the Bill before the Committee.

3. The Committee decided that coples of the following documents
might be circulated to the members of the Committee:

(1) Speeches of the Minister and synopsis of speeches of other
members on the Bill made in both the Houses of Parlia-
ment.

(2) Judgement of the Punjab High Court in the case of
J. P. Mitter, Judge of the Calcutta High Court Vs. Union

. of India. '

(3) Relevant paragraphs from the Report of the Law Com-
mission of India.

(4) Relevant extracts from the Civil Service Rules.

(5) Synopsis of debates in the Constituent Assembly of India
on the Articles of the Constitution sought to be amend-
ed by the Bill.

4. The Chairman suggested that amendments, if any, might be
sent to the Lok Sabha Secretariat by the 15th January, 1963.

5. The Committee decided to sit from the 17th January, 1963
onwards for hearing oral evidence, if any, and for clause-by-clause
consideration of the Bill.

6. The Committee then adjourned to meet again on Thursday,
the 17th January, 1963 at 14-00 hours.

———
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Second Sitting

The Committee met on Friday, the 18th January, 1963 from 10.04
to 10.30 hours.

PRESENT
Shri S. V. Krishnamoorthy Rao—Chairman.

MEMBERS
Lok Sabha

. Shri Brij Raj Singh-Kotah

. Shri S. N. Chaturvedi

. Shri Homi F. Daji

. Shri Ram Dhanij Das

. Shri R. Dharmalingam

. Shri Kashi Ram Gupta

. Shri Madhavrao Laxmanrao Jadhav

. Shri Madeppa Bandappa Kadadi

. Shri Hari Vishnu Kamath

. Shri Paresh Nath Kayal

. Shri Nihar Ranjan Laskar

. Shri Harekrushna Mahatab

. Shri M. Malaichami

. Shri Mathew Maniyangadan

. Shri Bibudhendra Misra

. Shri F. H. Mohsin

. Shri D. J. Naik

. Shri V. C. Parashar

. Shri Ram Swarup

. Shri C. L. Narasimha Reddy

. Shrimati Yashoda Reddy

. Syed Nazir Hussain Samnani

. Shri Ramshekhar Prasad Singh

. Dr. L. M. Singhvi

. Shri U. M. Trivedi

. Shri Balgovind Verma

. Shri Asoke K. Sen
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Rajya Sabha

29. Syed Nausher Ali

30. Shri Santosh Kumar Basu
31. Shri K. S. Chavda

32. Shri D. B. Desai

33. Shri Akbar Ali Khan

34. Shri R. S. Khandekar

35. Shri Lokanath Misra

36. Shri P. N. Sapru

37. Kumari Shanta Vasisht

38. Shri Vijay Singh

39. Shri Hira Vallabha Tripathi
40. Shri Bipin Behary Varma
41. Shri Gopikrishna Vijaivargiya

DRAFTSMEN

1. Shri R. C. S. Sarkar, Secretary, Legislative Department,
Ministry of Law.

2. Shri S. K. Maitra, Deputy Draftsman, Ministry of Law.

SECRETARIAT
Shri A. L. Rai—Deputy Secretary.

2. At the outset, the Minister of Law informed the Committee that
Government intended to introduce in Lok Sabha next week the Cons-
titution (Sixteenth Amendment) Bill, 1963, to amend Articles 19, 84
and 173 of the Constitution for the purpose of preservation and main-
tenance of the integrity of the Union. The Government also intended
to suggest reference of that Bill to this very Joint Committee. In view
of that the Minister of Law suggested that both the Constitution
Amendment Bills might be taken up together.

The Committee, accordingly, decided to defer consideration of the
Bill.
3. The Committee also decided to hear oral evidence on the Bill and

authorised the Chairman to select associations etc. to be asked to send
their representatives to give oral evidence.

4. The Committee then adjourned to meet again on Wednesday,
the 13th February, 1963 at 14.00 hours.
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Third Sitting

The Committee met on Wednesday, the 13th February, 1963 from

14.00 to
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17.35 hours.
PRESENT

Shri S. V. Krishnamoorthy Rao—Chairman.
MEMBERS
Lok Sabha

. Shri Brij Raj Singh-Kotah

. Shri S. N. Chaturvedi

. Shri Ram Dhani Das

. Shri R. Dharmalingam

. Shri Kashi Ram Gupta

. Shri Madhavrao Laxmanrao Jadhav
. Shri Hari Vishnu Kamath

. Shri Paresh Nath Kayal

. Shri Nihar Ranjan Laskar

. Shri M. Malaichami

. Shri Mathew Maniyangadan
. Shri Bibudhendra Misra

. Shri F. H. Mohsin

. Shri H. N. Mukerjee

. Shri D. J. Naik

. Shri V. C. Parashar

. Shri Ram Swarup

. Shri C. L. Narasimha Reddy
. Shri Ramshekhar Prasad Singh
. Dr. L. M. Singhvi

. Shri U. M. Trivedi

. Shri Balgovind Verma

. Shri Asoke K. Sen

Rajya Sabha

Shri Santosh Kumar Basu
Shri K. S. Chavda
Shri D. B. Desai
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28. Shri R. S. Khandekar -
29. Shri Lokanath Misra
30. Shri M. A. Manickavelu
31. Shri P. N. Sapru
32. Kumari Shanta Vasisht
32. Shri Vijay Singh
34, Shri Hira Vallabha 'I'ripathi
35. Shri Bipin Behary Varma
36. Shri Gopikrishna Vijaivargiya

DRAFTSMEN

1. Shri R. C. S. Sarkar, Secretary, Legislative Department,
Ministry of Law.

2, Shri S. K. Maitra, Deputy Draftsman, Ministry of Law.
SECRETARIAT
Shri A. L. Rai—Deputy Secretary.

WITNESSES

I. The Indian Law Institute, New Delhi
1. Shri M. C. Setalvad
2. Shri S. M. Sikri

II. The Bar Association of India, New Delhi
Shri Purshottam Trikamdas

2. The Committee heard the evidence given by the representatives
of the Associations named above.

3. A verbatim record of the evidence given was taken.

4. The Committee then adjourned to meet again on Thursday, the
14th February, 1963 at 10.00 hours.

2808 (B) L.S.—3. A
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Fourth Sitting

The Committee met on Friday, the 15th February, 1963 from 10.03

to 13.20 hours and again from 15.37 to 16.46 hours.

PRESENT
Shri S. V. Krishnamoorthy Rac—Chairman.

MEMBERS
Lok Sabha

. Shri Brij Raj Singh-Kotah

. Shri S. N. Chaturvedi

. Shri Homi F. Daji

Shri Ram Dhani Das

Shri R. Dharmalingam

. Shri Kashi Ram Gupta

. Sardar Igbal Singh

. Shri Madhavrao Laxmanrao Jadhav

. Shri Hari Vishnu Kamath

. Shri Paresh Nath Kayal

. Shri Nihar Ranjan Laskar

. Shri M. Malaichami

. Shri Mathew Maniyangadan

. Shri Bibudhendra Misra

. Shri F. H. Mohsin

. Shri H. N. Mukerjee

. Shri D. J. Naik

. Shri V. C. Parashar

. Shri Ram Swarup

. Shri C. L. Narasimha Reddy

. Shrimati Yashoda Reddy

. Shri Ramshekhar Prasad Singh

. Dr. L. M. Singhvi

. Shri Asoke K. Sen

Rajya Sabha
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. Syed Nausher Ali
. Shri Santosh Kumar Basu
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28. Shri K. S. Chavda
28. Shri D. B. Desai
30. Shri J. N. Kaushal
31. Shri Akbar Ali Khan L
32. Shri M. A. Manickavelu
33. Shri P. N. Sapru
34. Kumari Shanta Vasisht
35. Shri Vijay Singh
36. Shri Hira Vallabha Tripathi
37. Shri Bipin Behary Varma
38. Shri Gopikrishna Vijaivargiya.

DRAFTSMEN
1. Shri R. C. S. Sarkar, Secretary, Legislative Department,
Ministry of Law.
2. Shri S. K. Maitra, Deputy Draftsman, Ministry of Law.

SECRETARIAT
Shri A. L. Rai—Deputy Secretary.

WITNESSES

I. dupreme Court Bar Association, New Delhi
Shri S. T. Desai '

II. Ali-India Railwaymen’s Federation, New Delhi
1. Shri Peter Alvares
2. Shri Basantha C. Ghosh

ITI. Natwnal Railway Mazdoor Union, Bombay
Shri V. B. Mahadeshwar

1V. All-India Defence Employees’ Federation, New Delhi
Shri K. G. Srivastava

V. National Federation of P. & T. Employees, New Delhi
1. Shri P. S. R. Anjaneyulu
2. Shri N. J. Iyer
VI. All India Postal Employees Union-Class III, New Delhi
Shri K. Ramamurti
VII. AUl India Postal Employees Union Postmen & Class IV, Delhi.
Shri Gopal Singh Josh
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VIIL. All India Telegraph Trafic Employees Union—Class III, New

Delhi.
Shri B. R. Bamotra

IX. Civil Aviation DQartment Employees Union, New Delhi
Shri V. Ramanathan

X. All India Income-tax Non-Gazetted Employees Federation, New

Delhi.

Shri G. S. Gnanam

XI. AUl India Non-Gazetted Audit & Accounts Association, New

Delhi. '

Shri E. X. Joseph
XII. All India Telegraph Engineering Employees Union-Class III,
New Delhi.
Shri Om Prakash Gupta

2. The Committee heard the evidence given by the representatives
of the Associations named above.

3. A verbatim record of the evidence given was taken.

4. The Committee then adjourned to meet again on Saturday, the
16th Feébruary, 1963 at 14.00 hours. '

v
Fifth Sitting

The Committee met on Saturday, the 16th February, 1963 from
14.05 to 14.25 hours.

PRESENT
Shri S. V. Krishnamoorthy Rao—Chairman,

MEMBERS
Lok Sabha

2. Shri Brij Raj Singh-Kotah

3. Shri S. N. Chaturvedi

4, Shri Homi F. Daji

5. Shri Kashi Ram Gupta

6. Shri Madhavrao Laxmanrao Jadhav

7. Shri Hari Vishnu Kamath
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8. Shri Harekrushna Mahatab
9. Shri M. Malaichami
10. Shri Mathew Maniyangadan
11. Shri Bibudhendra Misra
12. Shri F. H. Mohsin
13. Shri H. N. Mukerjee
14. Shri V. C. Parashar
15. Shri Ram Swarup
16. Shri C. L. Narasimha Reddy
17. Shrimati Yashoda Reddy
18. Shri Ramshekhar Prasad Singh
19. Dr. L. M. Singhvi
20. Shri Balgovind Verma

Rajya Sabha
21. Shri Santosh Kumar Basu
22. Shri K. S. Chavda
23. Shri D. B. Desai
24. Shri J. N. Kaushal
_ 25. Shri Akbar Ali Khan
26. Shri M. A. Manickavelu
27. Shri P. N. Sapru
28. Kumari Shanta Vasisht
29. Shri Vijay Singh
30. Shri Hira Vallabha Tripathi
31, Shri Bipin Behary Varma
32. Shri Gopikrishna Vijaivargiya

o~

DRAFTSMEN
1. Shri R. C. S. Sarkar, Secretary, Legislative Department,
Ministry of Law.
2. Shri S. K. Maitra, Deputy Draftsman, Ministry of Law.

SECRETARIAT
Shri A. L. Rai—Deputy Secretary.

2. The Committee decided that the evidence given before them
might be laid on the Table of the Houses and the memoranda sub-
mitted by the associations|bodies who gave evidence might be placed
in the Parliament Library for reference by members.
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3. The Committee decided to ask for extension of time for the prée-
sentation of their Report upto the 29th March, 1963 and authorised the
Chairman and, in his absence, Shri S. N. Chaturvedi to move the
necessary motion in the House.

4. The Committee then adjourned to meet again on Monday, the
18th February, 1963 at 14.30 hours.

Vi

Sixth Sitting

The Committee met on Monday, the 18th February, 1963 from
14.30 to 17.05 hours.

PRESENT
Shri S. V. Krishnamoorthy Rao—Chairman.

MEMBERS
Lok Sabha

. Shri Brij Raj Singh-Kotah
Shri S. N. Chaturvedi

. Shri Homi F. Daji

Shri Ram Dhani Das

Shri Kashi Ram Gupta

. Shri Madhavrao Laxmanrao Jadhav
. Shri Hari Vishnu Kamath

. Shri M. Malaichami

. Shri Mathew Maniyangadan

. Shri Bibudhendra Misra

. Shri F. H. Mohsin

. Shri H. N. Mukerjee

. Shri D. J. Naik

. Shri V. C. Parashar

. Shri Ram Swarup

. Shri C. L. Narasimha Reddy

. Shrimati Yashoda Reddy

. Shri Ramshekhar Prasad Singh
. Dr. L. M. Singhvi
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21. Shri U, M. Trivedi
22. Shri Balgovind Verma
23. Shri Asoke K. Sen.

Rajya Sabha

24. Syed Nausher Ali

25. Shri Santosh Kumar Basu
26. Shri K. S. Chavda

27. Shri D. B. Desai

28. Shri Akbar Ali Khan

29. Shri R. S. Khandekar

30. Shri Lokanath Misra

31. Shri M. A. Mdnickavelu

32. Shri P. N. Sapru

33. Kumari Shanta Vasisht

34. Shri Vijay Singh

35. Shri Hira Vallabha Tripathi
36. Shri Bipin Behary Varma
37. Shri Gopikrishna Vijaivargiya.

DRAFTSMEN

1. Shri R. C. S. Sarkar, Secretary, Legislative Department,
Ministry of Law.

2. Shri S. K. Maitra, Deputy Draftsman, Ministry of Law.

SECRETARIAT
Shri A. L. Rai—Deputy Secretary.

2. The Committe took up cluase by clause consideration of the Bill.

3. Clause 2.—The Draftsman was directed to redraft the clause to
provide that if any question arises as to the age of a Judge of the
Supreme Court, the question shall be decided in a manner to be pro-
vided by or under law made by Parliament.

4, Clause 3.—The clause was adopted without amendment.
5. Clause 4.—Discussion on the clause was not concluded.
6. The Committee then adjourned to meet again on Tuesday, the

18th February, 1963 at 17.10 hours.
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Seventh Sitting

The Committee met on Tuesday, the 19th February, 1963 from
17.14 to 19.00 hours.
PRESENT
Shri S. V. Krishnamoorthy Rao—Chairman

MEMBERS
Lok Sabha

Shri S. N. Chaturvedi

Shri Homi F. Daji

Shri Ram Dhani Das

Shri Kashi Ram Gupta !
Shri Madhavrac Laxmanrao Jadhav
Shri Hari Vishnu Kamath

Shri M. Malaichami

Shri Mathew Maniyangadan

Shri Bibudhendra Misra

. Shri F. H. Mohsin

Shri D. J. Naik

13. Shri V. C. Parashar

14, Shri Ram Swarup

15. Shri C. L. Narasimha Reddy

16. Shrimati Yashoda Reddy

17. Shri U. M. Trivedi

18. Shri Asoke K. Sen
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Rajya Sabha

19. Shri Santosh Kumar Basu
20. Shri K. S, Chavda

21. Shri D. B. Desai

22. Shri Akbar Ali Khan

23. Shri R. S. Khandekar

24. Shri M. A. Manickavelu
25. Shri P. N. Sapru

26. K.umari Shanta Vasisht
27. Shri Vijay Singh
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28. Shri Hira Vallabha Tripathi
29. Shri Bipin Behary Varma
30. Shri Gopikrishna Vijaivargiya
DRAFTSMEN
1. Shri R. C. S. Sarkar, Secretary, Legislative Department,
Ministry of Law.
2. Shri S. K. Maitra, Deputy Draftsman, Ministry of Law.
SECRETARIAT
Shri A. L. Rai—Deputy Secretary.
2. The Committee continued clause by clause consideration of
the BilL

3. Clause 4 (continued)— (1) Sub-clause (a) of the clause was
adopted without any amendment.

The Committee felt that the provisions of this sub-clause should
also apply to the present High Court Judges.

(2) In sub-clause (b) of the clause, the following amendment
was accepted:

Page 2, lines 1 and 2, for “and his decision shall be final” sub-
stitute “and after consultation with the Chief Justice
of India and the decision of the President shall be final”.

The clause, as amended, was adopted.

4, The Committee then adjourned to meet again on Wednesday,
the 20th February, 1963 at 16.00 hours.

VI
Eighth Sitting

The Committee met on Wednesday, the 20th February, 1963 from
16.05 to 17.24 hours.

PRESENT
Shri S. V. Krishnamoorthy Rao—Chairman

MEMBERS
Lok Sabha
2. Shri S. N. Chaturvedi
3. Shri Homi F. Daji
4. Shri Ram Dhani Das
5. Shri Kashi Ram Gupta
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Shri Madhavrac Laxmanrao Jadhav

. Shri M. Malaichami .
. Shri Mathew Maniyangadan I
. Shri Bibudhendra Misra

. Shri F. H. Mohsin !

. Shri H. N. Mukerjee

. Shri D. J. Naik

. Shri V. C. Parashar

. Shri Ram Swarup

. Shri C. L. Narasimha Reddy

. Shri Ramshekhar Prasad Singh

. Dr. L. M. Singhvi

. Shri U. M. Trivedi

. Shri Balgovind Verma

. Shri Asoke K. Sen

Rajya Sabha

. Syed Nausher Ali

. Shri Santosh Kumar Basu
. Shri K. S. Chavda

. Shri D. B. Desai

. Shri Akbar Ali Khan

Shri R. S. Khandekar

. Shri M. A. Manickayvelu

. Shri P. N. Sapru

. Shri Vijay Singh

. Shri Hira Vallabha Tripathi

. Shri Bipin Behary Varma

. Shri Gopikrishna Vijaivargiya

DRAFTSMEN

. Shri R. C. S. Sarkar, Secretary, Legislative Department,

Ministry of Law.

. Shri S. K. Maitra, Deputy Draftsman, Ministry of Law.

SECRETARIAT
Shri A. L. Rai—Deputy Secretary.
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2. The Committee resumed clause by clause consideration of the
Bill.
3. Clause 5.—The clause was negatived.

4. Clause 6.—The following amendment was accepted:

Page 2, for lines 13 and 14, substitute—

“(2) When a Judge has been or is so transferred, he shall
during the period he serves, after the commencement
of the Constitution (Fifteenth Amendment) Act, 1863,
as a Judge of the other High Court, be entitled”

The clause, as amended, was adopted.

5. Clause 7.—The clause was adopted without amendment.
6. Clause 8.—The clause was adopted without amendment.
7. Clause 9.—The following amendment was accepted:

Page 3, line 4,
for “cause of action for the exercise of such power arises”
substitute “cause of action, wholly or in part, arises for
the exercise of such power,”

The clause, as amended, was adopted.
8. Clause 10.—The clause was negatived.
9. Clause 11.—The clause was adopted without amendment.

10. The Committee then adjourned to meet again on Thursday,
the 21st February, 1963 at 16.00 hours.

? ' X
Ninth Sitting

The Committee met on Thursday. the 21st February, 1963 from
16.06 to 18.00 hours.

PRESENT

Shri S. V. Krishnamoorthy Rao—Chairman
MEMBERS
Lok Sabha

2. Shri S. N. Chaturvedi
3. Shri Homi F. Daji
4, Shri Kashi Ram Gu_pta
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Sardar Igbal Singh

Shri Madhavrao Laxmanrao Jadhav
Shri Hari Vishnu Kamath

. Shri M. Malaichami

Shri Mathew Maniyangadan
10. Shri Bibudhendra Misra

11. Shri F. H. Mohsin

12. Shri H. N. Mukerjee

13. Shri D. J. Naik

14. Shri V. C. Parashar

15. Shri Ram Swarup

16. Shri C. L. Narasimha Reddy
17. Dr. L. M. Singhvi

18. Shri Asoke K. Sen
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Rajya Sabha

19. Shri Santosh Kumar Basu

20. Shri K. S. Chavda

21, Shri Akbar Ali Khan

22, Shri R. S. Khandekar

23. Shri Lokanath Misra

24. Shri M. A. Manickavelu

25. Shri P, N. Sapru

26. Shri Vijay Singh

27. Shri Hira Vallabha Tripathi

28. Shri Bipin Behary Varma

29. Shri Gopikrishna Vijaivargiya
DRAFTSMEN

1. Shri R. C. S. Sarkar, Secretary, Legislative Department,
Ministry of Law.

2. Shri S. K. Maitra, Deputy Draftsman, Ministry of Law.

SECRETARIAT
Shri A. L. Rai—Deputy Secretary.

2. The Committee resumed clause by clause consideration of the
Bill,
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3. Clause 2.—(Vide para 3 of the minutes, dated the 18th Feb-
ruary, 1963).

The following amendment was accepted: —
Page 1, for lines 7 to 10, substitute-—

“(2A) The age of a Judge of the Supreme Court shall be
determined by such authority and in such manner as
may be provided by or under law made by Parlia-
ment.”

-The clause, as amended, was adopted.

4. Clause 4—The Committee reopened their earlier decision re-
garding the determination of the age of a Judge of a High Court
(Vide para 3 of the minutes, dated the 19th Fehruary. 1963).

The following amendment was accepted:
Page 2,
for lines 1 and 2, substitute—

“after consultation with the Chief Justice of India and the
decision of the President shall be final”

The clause, as amended, was adopted.

5. Clause 12.—The following amendments were accepted:
(i) Page 3, in line 19, ‘

after “removed” insert “or reduced in rank";
(ii) Page 3, line 23,

after “removed” insert “or reduced in rank”;
(iii) Page 3, line 27,

after “remove a person” insert “or to reduce him 1n rank”;
(iv) Page 3, line 36,

after “remove such person” insert “or to reduce him in rank”.
The clause, as amended, was adopted.

6. Clause 13.—The clause was adopted without amendment,
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7. New Clause 13A.—The Committee considered the following
amendment proposing insertion of a new Clause 13A in the Bill:

Page 4,
after line 12, add—
««Amend- 13A. In the Second Schedule to the Constitution, in para-
m the graph 10, after sub-paragraph (3), the following sub-
Schedule”. paragraph shall be added, namely:—

‘(4) Every person holding office as a Judge of a High
Court on or after the 1st day of January, 1963 shall,
notwithstanding that he has attained the age of

® sixty years before the date on which the Constitu-
tion (Fifteenth Amendment) Act, 1963 received the
assent of the President, continue to hold office as a
Judge of that High Court, unless he has elected
otherwise, and shall be deemed to be on actual ser-
vice from the date of his attaining the age of sixty
years to the date of such assent.’”

The amendment was negatived.
8. Clause 14.—The clause was adopted without amendment.

9. Clause 1.—The following amendment was accepted:
Page 1, line 4,
for “1962” substitute *“1963".

The clause, as amended, was adopted.

10. Enacting Formula.—The following amendment was saccepted:
Page 1, line 1,
. for “Thirteenth” substitute “Fourteenth”.
The Enacting Formula, as amended, was adopted.
11. The Title was adopted without amendment.

12. The Committee decided to consider their draft Report at their
next sitting.

13. The Committee then adjourned to meet again on Friday, the
1st March, 1963 at 17.05 hours.
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Tenth Sitting

The Committee met on Saturday, the 2nd March, 1963 from 17.05
to 17.25 hours,

PRESENT
Shri S. V. Krishnamoorthy Rao—Chairman

MEMBERS
Lok Sabha

. Shri S. N. Chaturvedi

. Shri Ram Dhani Das

Shri Kashi Ram Gupta

Shri Nihar Ranjan Laskar
Shri Harekrushna Mahatab
Shri M. Malaichami

. Shri Mathew Maniyangadan
. Shri Bibudhendra Misra

. Shri H. N. Mukerjee

. Shri V. C, Parashar

. Shri C. L. Narasimha Reddy
. Shri Ramshekhar Prasad Singh
. Shri U. M. Trivedi
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Rajya Sabha

15. Shri Santosh Kumar Basu
16. Shri R. S. Khandekar

17. Shri Lokanath Misra

18. Shri P. N. Sapru

DRAFTSMEN

1. Shri R. C. S. Sarkar, Secretary, Legislative Department,
Ministry of Law.

3. Shri S. K. Maitra, Deputy Draftsman, Ministry of Law.

SECRETARIAT
Shri A. L. Rai—Deputy Secretary.
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2. The Committee adopted the Bill, as amended.

3. The Committee then considered and adopted the draft Report
with verbal changes.

4. The Chairman announced that the minutes of Dissent, if any,
might be sent to the Lok Sabha Secretariat so as to reach them by
17.00 hours on Thursday, the 7th March, 1963.

5. The Committee authorised the Chairman and, in his absence,
Shri S. N. Chaturvedi to present the Report on their behalf and to lay
the evidence on the Table of the House after the presentation of the
Report.

6. The Committee also authorised Shri P. N. Sapru and, in his
absence Shri Santosh Kumar Basu to lay the Report and the Evidence
on the Table of Rajya Sabha.

7. The Chairman announced that the Report would be presented to
Lok Sabha on the 8th March 1963 and laid on the Table of Rajya Sabha .
on the same day. '

The Committee then adjourned.
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WITNESSES EXAMINED

—

Sh. . . . . . Dates of
No. Nam :s of Associations and their spokesmen hearing Page

I The Indian Law Institute, New Delhi . . . 13-2-1963 2
Spokesmen :°
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1. Te IsniAw Law IwsTITUTE, NEW
© DELMx

Spokesmen:

1. Shri M. C. Setalvad.
2. Shri S. M. Sikri.

(Witnesses were called in and they
took their seats).

Mr. Chairman: Your memorandum
has been circulated to the Members.
If you want to add anything, you may.

Shri Setalvad: No. We do not
want to amplify the memorandum,
which is detailed enough, I think, Hon,
Members may put any questions they
wish to.

Dr. L. M. Singhvi: The Institute's
Memorandum says that so far as the
determination of the age of Judges,
covered by clauses 2 and 4 of the Bill,
is concerned, it ought not to be made
a matter of decision by the President
as proposed, I understand them to
suggest that the fixation of the age
of Judges ought to be done at the
time of their appointment. However,
when the Bill was introduced in Par-
liament, a ground was advanced that
this cannot be made applicable to the
Judges who are already appointed, and
whose age might sometimes be a mat-
ter of dispute. What would be your
suggestion in respect of those Judges
who are already there, whose declara-
tion was not obtained when they were
appointed, or whose age was not
determined at the time of appoint-
ment?

Shri Setalvad: The view taken by
the Institute is that in regard to
Judges who are already on the Bench
at the moment, the matter shquld be
left as it is, because it is in extremely
rare cases that such a dispute would
arise, In fact, past experience shows
that such incidents rarely arise, and
there is only one dispute which has
gone to the court.

Dr. L. M. Singhvi: There may not
have been court disputes, but I under.
stand there have been cases in which
certain Judges applied for reconside-
ration of their age as determined at
the time of their appointment, and in
some cases this reconsideration has
been given, Would you suggest any
particular method by which such
cases could be reopened, or would
you suggest that the age that they
declare at the time of appointment
should be taken without any further
possibility of reopening it, even i, as
the Law Minister said in Parliament,
there was conclusive evidence to
show that the age shown at that time
was not correct?

Shri Setalvad: My own view is—
I am not sure whether that is the view
of the Institute, because thig is a mat-
ter which has not been dealt with
in the memorandum—that the matter
should really be left as it is. Once he
has declared the age, he is bound to
accept it and act up to it. He must
take the consequences, maybe some-
times unfavourable to him, but that
cannot be helped. It may be the
result of some statement by the father
or uncle when he was quite a child
or a young man for some examination
purpose or something of that charac-
ter, but then he has got to abide by
the consequences,

Shri S. N. Ghaturvedi: Would you
have any objection if the decision of
the President is taken on the advice
of the Chief Justice of India, so that
there is no interference of the execu-
tive in the matter, as that is the real
apprehension as appears from the
memorandum?

Shri Setalvad: So far as I know,
the view of the Institute is based
really on the groung that the intro-
duction of such a clause in the Consti-
tution providing for an investigation
of the age of a Judge in dispute
reflects somewhat on the dignity of
the judiciary. So far as we know,
no other Constitution in the world,
not even perhaps the Judiciary Acts,
provide for an investigation as to



the age of a Judge, Underlying such
a provision is & sort of assumption
that superior court Judges are apt to
raise disputes as to their age, and
that ig a reflection on the judiciary.
That is one aspect.

Another aspect is that once a Judge
is appointed, we have in our Consti-
fution, as in other constitutions, safe-
guards which really mean that the
Judge will be removed only in cer-
tain circumstances by Parliament.
That position should stand so that
not even on the intervention of any-,
body shoulq the President be able in
effect to remove a Judge even in
consultation with or on the advice of
the Chief Justice. That would be the
view of the Institute,

Shri P, N, Sapru: Is it that the
‘determination of the age of the Judge
should be a judicial question and it
will be inadvisable to invoke the
Administrative office of the Chief
Justice for that purpose?

Shri Setalvad: It will be mixing
up, to a certain extent, other duties
with the judicial duties of the Chief
Justice and imposing on him some-
thing like an administrative duty.

Shri Santosh Kumar Basu: There
is a positive provision 'in our Consti-
tution that Judges shall retire at the
age of 60. That fixes a time limit
beyond which a Judge cannot act as
such and if he does act, his decisions
become ultrag vires and are open to
litigation. So, is there not a lacuna
in the Constitution? If it does not
make any provision as regards what
will have to be done when his age is
questioned by anybody, there is a gap.
Do you not think that some provision
should be made to flll that gap?

Shri Setalvad: I would disagree
with the view suggested for two rea-
sons, First, the Constitution is not a
document which can take care of
every possible circumstance and all
contingencies, There has been g feel-
ing among responsible people that our
Constitution as it is has been too de-
tailed and too lengthy. The other ans-
wer is that if ever such a question
arises, it could be taken care of by the

Courts which deal with far graver and
far more important questions. Ques-
tions guch as the validity of the elec-
tion of the President may be challeng-
ed in a court of law. The question
of the age of the judge, if it ever
arises can be dealt with in an appro-
priate court of law.

Shri A, K. Sen: Do you think that
it is better for all this cvidence to be
gone into by courts public'y and then
give a finding to the effect that a
judge has given an incor:ect age? Or
is it not better to do these things out-
side the public view by ithe authority
on the advice of the Supreme Court?

Shri Setalvad: I quile agree with
the hon, Minister that it doc- seem in
a way unseemly that the age of .he
Judge should be the subjoct of a
controversy in a court of '‘aw. But in
matters of this sort 1t becomes a
choice of evils. If the choice were
between leaving the decis.on of the
age to the executive with the result
that the independence of the judiciary
is bound to be affacted nr *«  ary
case appear to be affectee an” the
other course, the choice certainly in
my view would be in favour of leaving
it to the decision of th~ couris even
if there be an unseemly aspect in it.

Shri U. M. Trivedi: I will refer to
your memorandum clause 4(a)(7). The
Chief Justice of a State gets the
same salary as a judge of the Supreme
Court. If you raise this age in any
manner and if you want to appoint
the Chief Justice to be the Judge of
the Supreme Court, would he like to
come here, giving up his powers, as a
puisne judge.

Shri Setalvad: We have in our
Supreme Court as puisne judges
gentlemen who have served as Chief
Justices.

Shri U. M. Trivedi: By coming to
the Supreme Court, there was an
advantage for him to go upto 65 years,
instead of 60 which would be the case
had he remained in the High Courts,
But once this age is raised to 65, would
he like to come here on the same
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salary, leaving the enjoyment of
power which he wields?

Shri Setalvad: I am. speaking from
recollection but this increase in age
was recommended by the Law Com-
mission. A suggestion wag made in
the report that when a gentleman is
appointed to the High Court Bench it
should be understood that it is a mat-
ter as a condition that when called
upon he should serve also in the
Supreme Court.

Shri U. M. Trivedi: Your suggestion
is that the fixation of age at 62 is un-
necessary and that it should remain
at 65.

Shri Setalvad: It should be 65 as
suggested by the Law Commission,

Shri U. M. Trivedi: May I draw
your attention to clauses 5 and 6 of
your note. You have been conducting
several cases in several High Courts.
Have you not come across judges re-
cently appointed who are not able
to express themselves well.

Shri A. K. Sen: Expressing oneself
in English is not much of a qualifica-
tion in itself.

Shri U, M. Trivedi: But power of
expression is. Would it not be giving
a premium to such people who have
been recruiteq by some method or the
other to stick to where they are?

Shri Setalvad: It would be best
always to go to the root of the trouble
and stop the improper method of re-
cruitment. No trouble would then
arise.

Shri A. K. Sen: May I request Shri
Trivedi to clarify that he did not mean
any disrespect to the judiciary?

Shri U. M, Trivedi: No, no. I have
got the greatest regard for our judi-
ciary.

Shri S-talvad: It is not the fault of
the individual judges; it is the fault of
those who appoint them.

Shri U. M. Trivedi: I will now refer
to clause 9 of your note on ax;ticle 226.

Shri U. M. Trivedi: Regarding
article 226, don’t you think it is better
to have a law on the question of the
use of the powers of the High Courts
under article 226, rather than leaving
still a loophole by making this little
change?

Shri Setalvad: Do I understand the
hon, Member to suggest that a special
Act should be enacted?

Shri U. M. Trivedi: Yes. Today one
High Court passes an order in g parti-

. cular manner on an important point.

Another High Court passes another
type of order and a third court a third
type of order and that creates con-
fusion. The whole thinking is upset.
Would it not be better to have a spe-
cial Act on this question?

Shri Setalvad: If we pags an Act, it
will be really complicating matters,
instead of leaving it to the judicial
discretion to pass orders of such nature
as may be necessary ir a particular
case. In an Act, there will be ques-
tions of interpretation of various kinds.
I think it will create more divergence
of opinion between High Courts.

Shri P. N, Sapru: Under article 226,
can the court go into disputed facts
whether a person’s age is 60 or 61?

Shri Setalvad: So far ag I know, the
Supreme Court has ruled that in an
application under article 32 or under
article 228, the court can go into dis-
puted facts. In fact, Bombay and
Madras High Courts have rules which
do provide for evidence being taken in
applications under article 226.

Shri U. M. Trivedi: In clause 12, you
have suggested that to the word “dis-
missal or removal” the words “reduc-
tion in rank” should be added, because
practically they have the same effect
so far as the individual affected is con-
cerned. You have studied the various
interpretations put upon this question
of reduction in rank. Would you like
to enlarge this to include reduction in
rank from a post which has been
temporarily held for a period of three
years?



Shrdi Sefalvad: So far as I know,
the Supreme Court and other courts
have made a distinction between per-
manent posts and temporary posts and
they have held that reduction in rank
really has reference to permanent
posts and not temporary posts.

Shri U, M. Trivedi: That has been
put dogmatically. When you say re-
duction in rank will add to the
indignity of the person, will it not
affect a person if he has been work-
ing for 3 years continuously in a post
and then if he is asked to go to a
lower post without any inquiry into
the matter?

Shri Setalvad: The view which the
courts have taken is that a man who
is occupying a temporary post will
understand that he is liable to be sent
back to his permanent post, and there-
fore there is no question of any sense
of indignity.

Shri U. M. Trivedi: He has not been
working there for 1 or 2 months. He
is allowed to go on working for 3
years and even earns the increments.
Would it not be better to provide safe-
guard for him also?

Shri Setalvad: Notwithstanding his
earning increments, so long ag he is
still occupying a temporary post, there
cannot be any question of improper
treatment or indignity if he is asked to
go back after 2 or 3 years.

Shri Hari Vishnu Kamath: In re-
gard to clauses 4#(a) and 7, regarding
the proposal to raise the age of retire-
ment of High Court Judges from 60
to 62, the Institute hag helq that the
reasons for raising it to 65 rather than
leaving it at 62 are that “at present
after retirement, the High Court
Judges have either to restart their
practice or seek employment which
is not very satisfactory or edifying”.
Does it really solve the problem, be-
cause when the Judge retires at 65,
he will have to face the same problem,
So, do you think—the Institute or you
yourself personally think—that there
should be no age limit at all, as per-
haps in the American Supreme Court,

if T am not mistaken, where there
is no age limit at all?

Shri Setalvad: In the United States
Supreme Court, there is no age limit.
In England, they have an age limit of
75.

Shri A. K. Sen: In Australia, there
is no age limit.

Shri Hari Vishnu Kamath: That will
solve the problem satisfactorily, be-
cause they do not have to restart
practice or seek employment. Would
you recommend such a course in
India?

Shri Setalvad: I am very hesitant
about it, because there is a tendency
sometimes for some people to carry on
—it has been noticed in the past also
—even though they are not fit to con-
tinue in their posts. Perhaps it would
be better to have an age limit. That is
my personal view.

Shri Hari Vishnu Kamath: How does
it solve the problem, because again he
will have to face the same problem at
652

Shri Setalvad: Now he has to retire
at 80 when he is generally very fit to
work; and perhaps he has got children
who have not completed their educa-
tion and he has to pay heavy taxation
on his salary. So, it is rather hard
on the man to be without employment.
So, if he is allowed to continue for a
period of 5 years more, it will help
him. But really speaking, the remedy
lies, as was recommended by the Law
Commission, in having larger pensions,
so that at 65 when he retires, he can
look forward to a substantial pension.

Shri Harli Vishnu Kamath: What
would you suggest as a decent pen-
sion?

Shri A. K. Sen: That is out of the
the scope of the Bill.

Shri Setalvad: Nor have I thought
of it. ~¥
Shri Hari Vishnu Kamath: May I

invite your attention to your note on
clauses 5 and 6, where you deprecale,



the proposed transfer of High Court
judges from one State to another?
Does the Institute object to it as in-
herently bad or because it might be
misused or abused by those in power?

Shri Setalvad: I think the objection
of the Institute is based on the latter
ground which you mentioned, namely,
its liability to be abused, in the sense
that it may enable either the Chief
Justice or the local executive to in-
fluence the transfer of the Judge or it
may induce the Judge by reason of
some advantages which may accrue to
him from the transfer, to carry favour
with either the Chief Justice or the
executive.

Shri Hari Vishnu Kamath: In other
words, the same extraneous factors
might come into operation as those you
suggested in the Report of the Law
Commission over which you go ably
presided to have come into play even
in the appointment of judges.

_Shri Setalvad: That is the appre-
hension. In fact, I may mention, that
when working in the Law Commission
we found cases in which certain judges
had been threatened with a transfer
from their own State to other States
by the executive by reason of the at-
titude they had in a judicial capacity
taken in regard to some matters which
had come before them.

Shri Hari Vishnu Kamath: It ig not
necessary for me to remind ‘you that
the States Reorganisation Commission
in their report suggested that in every
High Court one-third of the judges
at least must be from outside States.
In that case, if at the very inception,
at the time of appointment, thig re-
quirement is not fulfilled, would it not
be advisable in the public interest to
arrange the transfer of competent
judges from one State to another?
Very recently, last year or year before
last—] am not quite sure—, when the
Chief Justice of Mysore retired there
were two opinions in that State as to
whether a local judge should be pro-
moted as the Chief Justice or a judge
from outside should be imported. In
that case, would you oppose the trans-

fer of a judge from one State to
another either to fulfil the require-
ments of the States Reorganisation:
Commission’s’ Report or to become the
Chief Justice of another State?

Shri Setalvad: I do not think the
Institute would oppose any transfer in
the interest of administration of jus-
tice. In the instance of Mysore, it was
the general opinion that the appoint-
ment of a distinguished judge from
the High Court of Bengal to Mysore
had resulted in the gradua] toning up
of the High Court of Mysore.

Shri A. K, Sen: Then what is it you
are opposing? The right of transfer
‘is already there.

Shri Setalvad: The right of transfer.
has been there, but very rarely used.
Let the right of transfer remain, but
what the Law Institute means to say
is, let the additional inducements
mentioned in the proposed change go
because those additional inducements
have tendencies which are not desir-
able.

Shri A. K. Sen: The convention is
not to transfer a judge unless he
agrees, and in practice it has been
found that unless some additional in-
ducements are given they would not
go. They have to set up two establish-
ments and various other additional
difficulties arise. Thig is a healthy
principle of having a fair number of
judges from outside the State not
only for getting impartiality of the
courts and keeping them free from
local bias and prejudice but also for
nationa] integration. Therefore, we
have to offer them some inducements,
because a man cannot be expected to
keep two establishments if that is the
price he has to pay for his transfer.

Shri Setalvad: The main induce-
ment suggested is, if he goes out for
five years and serves in another State,
when he comes back he is able to
practice in his own State. That is
highly undesirable. As it is, the prac-
tice by judges after retirement is
generally subject to- comment, and
this would make it worse.



_ Shri Harl Vishnu Kamath: On this
issue of determination of the age of a
judge, the Institute says here that his
age at the time of appointment itself
should be properly ascertained and
once it is  ascertained it should be
final. I agree that it is perhaps the
best thing to do. But supposing a
contingency like the case of a - High
Court Judge of Calcutta arises, what
would you suggest as a way out?

Shri Setalvad: Well, of course, one
is the court of justice. Any citizen can
go ang take out what jis called a writ
of quo warranto. Supposing a judge
has exceeded the age of 60 according
to his information and knowledge and
he is still serving as a judge of a High
Court, he can always approach the
court of law under the appropriate
writ and say that he is not capable
of sitting on the Bench. That is one
method. Then, if you need any tri-
bunal—I do not know why you should
need one—other than the ordinary
court of law, you could have the
Supreme Court both in the case of
High Court judges or in the case of
judges of the Supreme Court. There
is no objection to two or three judges
of the Supreme Court dealing with the
age of a brother judge or the judge
of a High Court. But, certainly it
should not be in the hands of the ex-
ecutive, and that is the main point of
the Institute’s view.

Shri Hari Vishnu Kamath: That did
not work, apparently, in the case of
the Calcutta High Court judge. What
happened in that case?

Shri Setalvad: I believe the case i3
still pending in the Calcutta High
Court.

Shri A, K, Sen: He has challenged
six judges up till now, His appeal is
pending in the Calcutta High Court.

Shri Hari Vishnu Kamath: If it is
left in the hands of the President it
means in the hands of the Executive
because the President acts on the
advice of the Council of Ministers.
Therefore, it will amount to an execu-
tive decision. Would you think that

the President acting in his individua¥
judgment might be a satisfactory
solution. )

Shri Setalvad: I do not think so. To
begin with we will be introducing in
the Constitution his acting on indivi-
dua] judgment which, I think, would
not be wise to do and, secondly, even
then he would have to be assisted by
someone; therefore, he will have to
bhave recourse to some sort of a judi-
cial tribunal who could look into the
matter or consider the facts on affi-
davits or otherwise. He would have
to leave it to some judicial body or
individual. So, we are really coming
back to a judicial tribunal. Therefore,
why not leave it to an ordinary court
of justice to decide the question when-
ever it arises?

Shri A, K. Sen: It is stated on be-
half of the Government that out of the
ten cases which have arisen so far all
the cases excepting one have been
decided by the President on the advice
of the Chief Justice of India and that
all the judges concerned have accept-
ed such an advice of the Chief
Justice. Only one judge has challeng-
ed it in a court of law. He has even
made allegations against the  Chief
Justice being a party to a conspiracy
in his latest suit. Therefore, do you
think that it is conducive to the judi-
ciary if such matters are allowed to
be decided in a court gnd questions of
conspiracy against the Chief Justice of
India being made subject-matters of
litigation? The Government has taken
the view that it is absolutely undesir-
able that such matters should be taken
to the court.

Shri Setalvad: In my view there is
nothipg so sacred as cannot be trusted
to investigation and decision by a pro-
per court of justice. Of course, it
appears at first sight a bit unseemly,
but in the long run that is the best
course.

Shri Hari Vishnu Kamath: Should
the Committee understand that the
Institute favours a special tribunal for
this purpose? The court of justice
apart, if that is not acceptable, should



.an ad hoc tribunal, if necessary, assist
the President in coming to a finding?

Shri Setalvad: If we have to have
a tribunal, it will have to be a pro-
perly organised tribunal. But the
basic view of the Institute is that by
reason of this unusual conduct of a
_Jjudge who is now litigating the matter,
-why should we be stampeded into
making a Constitutional amendment?
Such occurrences are very rare and
unusual.

Shri Hari Vishnu Kamath: When a
question of disqualification for legis-
lature arises, under the Constitution
the President is empowered to seek
the assistance of the Election Commis-
sion for the settlement of that ques-
tion. Legislature also is supposed to
‘be independent of the executive, as
independent as the judiciary is.

Sari A, K. Sen: It is not only inde-
‘pendent but it is the task-master of
the executive. You are there every
«day to take us to task.

Shri Setalvad: The executive is the
servant of the legislature.

Shri Hari Vishnu Kamath: Just as
the President seeks the assistance of
the Election Commission for resolving
his doubts with regard to the disquali-
fication for the legislature, would you
recommend a similar court in the case
of a judge?

Shri Setalvad: No; I would not.

Shri Hari Vishnu Kamath: Not the
Election Commission but some other
“Tribunal.

Shri Setalvad: I would leave mat-
ters as they are at the moment.

Shri Kashi Ram Gupta: Suppose, a
perzon goes to a court of law and
files an affidavit to the effect that
B particular judge has crossed the age
limit and that he should be stopped
from working as a judge and suppose,
the court of law allows him an order
to that effect and the judge stops
‘working, if later on it is found that
the decision has to be changed, will
the judge be able to sit in the court

after the court of law has passed an
order to that effect, or can the judge
file an appeal or a writ against the
earlier order of the court?

Shri Setalvad: There is the usual
course of litigation. If a decision
given by Court A is reversed by a
superior court, the decision of the
superior court will have to operate
and prevail.

Shri Kashi Ram Gupta: No, my
point is that so long as the later deci-
sion is not. given the judge will not be
able to work.

Shri Setalvad: No, he will not be
able to work.

Shri Kashi Ram Gupta: My second
point is this. The hon. Law Minister
pointed out that the judge should be
given an inducement for transfer. I
think, it is better to have an obliga-
tory transfer than to give inducements
in the form of allowances and all
these things. After all, money is not
the thing to be reckoned that way by
the judges when they are so highly
placed. When Government servants
are not allowed allowances for trans-
fer, why only should the judges be
allowed allowances? Will it not be
derogatory for them?

Shri A K Sem: I think, he has not
said anything about allowances.

Shri Kashi Ram Gupta: No, I am
asking his opinion about giving
inducements for transfer.

Shri A. K, Sen: How t¢an he answer
this question? 1 do not think he has
advocated this special allowance at
all.

Shri Setalvad: Do I understand
that the hon. Member is suggesting
that there is some question of article
14 and discrimination between a judge
and other Government gervants?

Shri Kashi Ram Gupta: That is my
point.

Shri Setalvad: Such a point will be
raised if it comes before the court of
law under article 14.



Shri V. C. Parashar: [ find from
your comments on clause 12 (page $
of the memorandum) that the Law
Institute recommends that the position
as it is with reference to article 311
should not be disturbed, When even
an accused, after full enquiry, is not
given an opportunity to show cause
about the propriety of the punishment
meted out to him, why such a faci-
lity should be allowed to a Govern-
ment servant? .

Shri Setalvad: Article 311, as it has
been construed for many years now,
says that not only has the guilt or
innocence to be determined by an
enquiry but that once it has been
determined and he has been found
guilty, before Government proposes to
take a particular action, he should be
told what Government propose to do.
It may remove or dismiss him and
he should be allowed to show cause
against that, After all, a man enter-
ing Government service has got ex-
pectations of permanency and it s
only appropriate, even after he is
found guilty, when he ig threatened
with some punishmen: that he should
be told what punishment is intended to
be given to him and he should be given
an opportunity to show ecause against

the proposed punishment,

Shri V. C. Parashar: In that case,
would you agree to the right of appeal
being taken away from him?

Shri Setalvad: Right of appeal. is
not provided for by the Constitution.
It is a matter of rules govering a par-
ticular Government servant. You
may or may not have such a rule.
That is entirely for the executive to
determine as to what rules they shall
frame under article 309 or under some
other article.

Dr. L. M. Singhvi: The distin-
guished witness said that he would
favour the fixing up of the age of a
judge at the time of his appointment.
I should like to know from him whe-
ther he has any definite suggestion to
make regarding the method of fixing
the age at the time of appointment.

Would he suggest that a definite pro-
vision be made in the Constitution
providing the method of fixing the
age a judge at the time of his appoint-
ment, or would he rather leave it as
it is?

Shri Setalvad: I would leave it as
it is. As I said some time ago, we
should not encumber our Constitution
with these detailed provisions. It is
always open to the executive who
make appointments to so many posts
including those of High Court and
Supreme Court judge to fix the age
in any manner that they deem fit.
No detailed provision is necessary
either in the Constitution or even in
any other legislation.

Dr. L M Singhvi: Would you
depend on the unifying influence of
judicial decisions in the ultimate ana-
lysis so that there can be definite cri-
teria for determining the age of a
judge at any time when it becomes
the subject matter of controversy in a
court of law rather than provide,
either by way of a Constitutional pro-
vision or by way of general practice
to be followed by the Government
when the warrant of appointment is
issued or when a declaration has to
be obtained at the time of appoint-
ment? Would it not rather change
the present practice to be determined
by the court?

Shri Setalvad: No, because I have
no doubt that the Government would
be able in their wisdom to evolve a
proper procedure for determining the
age at the time of appointment., There
should be no difficulty in doing that.

Shri A, K. Sen: That is in fact
being done now.

Dr. L. M. Singhvi: The next ques-
tion is whether the Institute or the
distinguished witnesses individuall.y
would favour a comprehensive prohi-
bition against law: practice or appoint-
ment under the executive government
so far a; retired judges are concerned?
Tn case this provision for extension o_f
the age to sixty-five, which is what is
suggested by them, is made, would



they suggrtt that they should not be
allowed t+ practise in any court of
law—go for as High Court judges or
Supreme Court judges are concerned,
anl, secondly, may I know whether
they would also like to suggest the
enactment of a prohibition against
their taking up any employment un-
der the executive after retirement?

Shri Setalvad: Yes, I think the Ins-
titute’s view is what the hon. Mem-
ber has mentioned, that judges, after
the age ig raised to sixty-five, should
be debarred from practising alto-
gether. And also—of course the Insti-
tute’s memorandum does not deal
with it, but I expect that their view
would also be this—that it should not
be open to them to take up office
under the government. If I recollect
correctly, the Law Commission actu-
ally recommended an amendment to
the Constitution introducing a prohi-
bition against their accepting office
under government, as in the case of
Public Service Commission members.

Shri A, K, Sen: The talent avail-
able to Government would be heavily
depleted then,

Dr. L. M. Singhvi: So far as the
question of transfer is concerned, of
Chief Justice or Judges, would the
Institute or the witnesses favour that
this should be exclusively kept within
. the jurisdiction of the Chief Justice of
India, or that the President should be
aided and assisted by the advice of
the Government as at present?

Shri A, K, Sen: He is aided and
assisted by the Chiet Justice of India
in this respect.

Dr. L. M. Singhvi: Would you
rather make it exclusively within the
jurisdiction of the Chief Justice of
*India?

Shri Setalvad: It would perhaps
be more satisfactory, though I might
say that the executive does act in
consultation with the Chief Justice in
thase matters.

Dr. L. M. Singhvi: My next ques-
tion is with regard to the raising of
the age to sixty-five in the High
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Courts. The distinguished witnesses
have very extensive experience of
judges in thig country. And, although
both of them have fortunately been
in the enjoyment of excellent health
and intellectual powers even at an age
later than the present or the proposed
retirement age, is it not within their
experience that some of the judges at
an age beyond sixty tend to be fati-
gued, particularly after lunch hour,
and are not able to perform their
duties in a very adequate manner;
and would they suggest some sert of
health examination at that age, par-
ticularly about the state of the health
of the person after sixty years of age?
From their experience I am sure the
distinguished witnesses would be able
to suggest whether any health test or
any other device can be provided to
ensure that the judges are not clearly
in an unfit state of health; because,
there is a tendency to carry on in
spite of their not being fit from 1:he
health point of view.:

Shri A. K Sen: The judge will
demand that others should be subject-
ed to the same kind of test!

Shri Setalvad: It is very undesi-
rable to think of a health test. It can
certainly not be incorporated in the
Constitution, even if you are going to
have it. But apart from that, what is
mentioned to me that after lunch
some of the judges are lazy, that ten-
dency of course depends upon the
individuals—a person even at the
age of forty-five or fifty just going oft
for a little while after a heavy lunch
—it depends not on the age so much
as on the individuals.

Dr. L. M. Singhvi: Is it the view of
the witnesses that there is no scope
for offering alluring emoluments to
judges by way of transfer or with a
view to an eye on the Chief Justice-
ship somewhere or other under the
present dispensation? Ig there no
such scope even at present?

Shri Setalvad: As was pointed out
by the Law Minister, there is a pro-
vision enabling transfers to be made,
and with the consent of the person



concerned, and of course other
appropriate authorities, a judge masy
be transferred from one court to
another to the advantage of the State
to which he is sent. It may be that
after getting there, on account of
another judge retiring there, he may
become the head of that court in a
short while. There is nothing wrong
in that. That is not deprecated, so far
as I can see from the Memorandum
of the Law Institute.

Dr. L. M. Singhvi: The Memoran-
dum hag laid particular emphasis on
this matter and deprecates the ten-
dency of transferring judges and
offering them alluring emoluments for
effecting such transfers. I am won-
dering whether the scope for allure-
ment and inducement is not there
already under the present dispensation
and whether the proposed amend-
ments only enlarge the scope of the
allurement a little bit, not substan-
tially.

Shri Setalvad: The view of the
Institute seems to be that any allure.
ment which tends to make a judge
seek some favour efther from his
Chief Justice or from the executive is
to be deprecated, That I understand
to be the principle behind the memo-
randum.

Dr. L. M. Singhvi: Would the wit-
nesses tell us something about the
position in respect of transfer in the
case of judges in the federal districts
in the United States, on the question
of right to practise in the case of
retired judges in the federal districts,
or in the case of judges who have
resigned from the position of judges
of the Supreme Court, and whether we
can draw any useful lesson from their
experience of the dispensation which
prevails in that country?

Shri Setalvad: So far as the United
States Supreme Court is concerned,
there is no age limit there. The
person would resign when he is not
fit, as Justice Frankfurter did recently.
And there is no question there of a

11

Al

judge of the Supreme Court practis-
ing anywhere at all after his retire-
ment, nor is it such in India.

Dr. L. M. Singhvi: There is a fede-
ral court for each federal district in
the United States and therefore if you
take the position of the federal district
Judge, that would be comparadble to
our High Court Judges.

Shri Setalvad: What would be com-
parable to our High Courts would be
the State Supreme Courts,

Mr. Chairman:
Supreme Courts,

Dr. L. M, Singhvi: Their jurisdic-
tions are different. Even in the case
of the Supreme Court or the Federal
Courts or Federal Districts would you
be able to tell us about the prevailing
practice there, particularly about the
right to practise?

It would be the

Shri Setalvad: No, I have no
knowledge about it.
Mr, Chairman: 1 think they are

appointed for life.
Shri 8, M. Sikri:

Dr. L. M. Singhvi: You have men-
tioned some objections regarding the
proposed draft article 226, You have
suggested that there are certain diffi-
culties in the present proposed draft.
Would it be possible on the basis of
the suggestions made here in this
memorandum for you to furnish us
with an alternative draft for article
2267

Shri Setalvad: That would be the
function of the Secretary. I had a
conversation with him before I came.
I am sure he will look into it.

Dr. L. M. Singhvi: Regarding arti-
cle 311, there are two aspects as evi-
dent from the memorandum on
clauses. One is relating to the reduc-
tion in rank which is sought to be
omitted and the other is regarding the
elimination of two opportunities to be
given. Would you think that discipli-
nary jurisdiction can be made more
eftective by any other device?

In some States.



Shri A. K. Sem: The purpose is to
eliminate two enquiries’ not two op-
portunities.

Dr. L. M. Singhvi: The purpose is
to eliminate two enquirics and to make
it clear that one opportunity should
be given to the government servant
in respect of any departmental en-
quiry. At present, of course, he is
given two opportunities for hearing.
The other is in respect of reduction in
rank which is sought to be omitted
from the scope of judicial review, The
anxiety of the legislature as well as
of the executive is to see that disci-
plinary jurisdiction in this country is
made more effective. In certain cases,
the present position hampers more
effective exercise of disciplinary juris-
diction. Would you suggest any other
alternative apart from the omission of
reduction in rank and this question of
two enquiries?

Shri Setalvad: Certainly. But, 1
am afraid that would be outside the
scope of the memo. I am ready to
deal with it

Dr., L. M, Singhvi: I am sure the
Chairman will agree, when we are
dealing with article 311, when we
have certain objective, we certainly
would like to know from the distin-
guished witnesses as to what alterna-
tive method can be followed.

Shri Setalvad: I sghould think, hav-
ing regard to so many years of expe-
rience, that courts are being glutted
with various applications for writs
made by government servants. 1 am
informed by my colleague Shri Sikri
that there are as many as 2000 writs
in the Punjab High Court and most
of them are writs by government ser-
vants complaining of one thing or
another. The remedy appears to be—
I have said that before publicly—that
there should be some method of con-
stituting Administrative tribunals to
whom this large army of government
servants—2 million, I am told, in the
Union Government only—can go and
seek a very quick and very effective
remedy—Tribunals which would be

independent of the particular depart-
ment concerned and which would,
therefore, command the confidence of
the government servants. That would
relieve the courts of this congestion,
and give the government servants
speedy remedy. Because, they are in
a very poor condition at the moment
1 have known of cases in Bombay
where departmental enquiries have
dragged on for two years and three
years. The man is under suspension,
sometimes not getting anything at all,
sometimes getting half payment or
three-fourths payment. There is in-
ordinate delay in the departmental
enquiry and ultimately, he has to seek
remedy in a court—further delay. Ad-
ministrative tribunals of a very effica-
cious kind would perhaps be the
remedy.

Dr. L, M. Singhvi: There are ser-
vice rules in each State relating to
each service. Even in cases of reduc-
tion in rank, an enquiry under the
service rules would perhaps be avail-
able. Do you think that, in case that
enquiry is not properly conducted or
it the punishment under that enquiry
is not awarded in accordance with the
law and equities of the cases, jurisdic-
tion under article 226 might still be
invoked by such aggrieved person 8o
as to provide him that relief even
in cases which are not covered by
article 311 in case it is amended?

Shri Setalvad: So far as article 226
is concerned, either if article 311 is
not observed or the appurtenant rules
have not been observed in conducting
the enquiry or some other principle
of justice is not followed, then, arti-
cle 228 will be available to him.

Dr. L. M. Singhvi: My last question
relates to clause 14 which relates to
vacation for courts. Would it not be
better in view of certain things that
a uniformity is brought about in res-
pect of vacations for the various
courts? I find from the memorandum
submitted by the Institute that it has
been said that each court should be
left free to arrange its own work.
Difficulty does arise that Members of



the Bar and members of the Benches
in the respective States have to ob-
serve various meagsures of vacation.
Some of them, naturally, have to work
very much more and some of them
very much less. Would it not be bet-
ter if there is some uniformity either
by common consent or by some other
procedure so that there is greater uni-
formity of conditiuns of work for the
Bar and the Bench?

Shri' Setalvad: 1 would deprecate
uniformity, Ours is such a large
oountry. Conditions vary from State
to State very much. We cannot right-
ly and properly have uniformity in all
matters. The state of work in a
court, the nature of work and so
forth is a matter best regulated by
the court itself. If we have a proper
Chief Justice,—I do not see any rea-
son why we should not have him—
there will be no difficulty. I have
known, Judges, without any regula-
tion, sitting in the vacation in order
to get rid of arrears; without any
directive by the legislature or other-
wise. They can be trusted to do that.

‘Shri P. N. Sapru: Arising out of
this question, do you object to the
fixation of 210 days as the maximum

period which the Judges might work .

and then they can fix their vacation?

Shri Setalvad: I would be opposed
to. any legislation restricting the dis-
cretion of the High Courts in the
matter of working hours or the total
number of working days.

Shri P. N. Sapru: I am not think-
ing of working hours. I am thinking
of the total number of days that a
court must work. Would you be in
favour of something like this that
they must work 210 days in a year
and then they can fix their vacation
accordingly?

Shri Setalvad: I would be against
even fixing the number of days which
they ought to work. It should be left
to the courts.
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Shri P. N. Sapra: One or two ques--
tions about the age limit. The ap-
pointing authority has to be the Exe-
cutive, Once appointed, the problem
is how to ensure that a Judge shall
be independent. The only method
which the English speaking world has.
been able to discover is life tenure.
In Britain, I do not know whether the
Act has been passed, the proposal is.
that the Judges of the Supreme Court,
not the Law Lords, should retire at
the age of 75.

Shri Setalvad:
think.

Seventy-five, I

Shri P. N. Sapru: Bearing in mind
the importance of judicial indepen-
dence, is it not desirable that the age
limit should be one which makes it
unnecessary for a man to work for his
living after that age?

Shri Setalvad: That is why 65 has
been suggested, I think.

Shri P, N. Sapru: Even with 65, if
it were possible, would you go further
than 65?

Shri Setalvad: I would go tenta-
tively up to 65 and see how it works.
With increased health and sanitary,
conditions, we may go to 67 or 70
later on,

Shri P. N. Sapru: [ take it that you
are opposed to the right of practice
which has been concerned by the pro-
posed amendment to Judges who leave
the court to which they were original-
ly appointed because that would lead
to many complications, that would
disturb the harmony of the courts,
that may lead to executive interfer-
ence and it will not be an edifying
spectacle to see a person who has been

‘a Judge of a court appearing in that

court after the lapse of a few years?
Shri Setalvad: That is so.

Shri P. N. Sapru: So, that would
really amount to reducing the posi-
tion of these judges to that of district
judges.



Shri Setalvad: Yes, it will be im-
pairing their dignity. Even now many
feel that these retired judges practis-
ing in the Supreme Court is deroga-
4ory to their judicial status and it will
"be much worse if they practise in their
own States after retirement.

Shri §. N. Chaturvedi: In regard
‘to article 311, may I take it that your
‘point is that the person who is going
to be punished should be given the
right of making a representation
#gainst the punishment which is going
to0 be awarded to him? )

Shri Setalvad: Yes, that is what
they call it the second opportunity.

Shri Sapru: Reduction in rank
might in fact be a way to get round
the dismissal business. The executive
might not dismiss a person, but may
Jjust reduce him in rank.

Shri Setalvad: The memorandum
states that reductton in rank some-
times is more poignant and a maore
1rying punishment than actual dismis-
sal,

Shri 8. N. Chaturvedi: Regarding
article 311, ¥ the administrative tribu-
nals are set up, even then do you
think that this second opportunity
should continue?

Shri Setalvad: Let us see what the
tribunals set up are and how they
function and so on, and then there will
be time enough to consider what
should be done under article 311.

Shri 8. N. Chaturvedi: You have
said that quite a number of these de-
partmental trials are lengthened, and
the officer concerned is subjected to
‘harassment. Is it not in your experi-
ence that the guilty officers or the ac-
cused officers themselves use dilatory
taoctics, and many of them retire be-
fore any punishment is awarded to
them? Has that not come to your
notice? Is not an unfair advantage
taken of the rules?

Shri Setalvad: I must admit that
my experience so far as Government
servants are concerned is not very
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large. 1 have not come across any
cases as you, Sir, have mentioned.

Shri S. N. Chaturvedi: In the case
of the All India Services and class I
services, even after the decision is
taken as regards the guilt of the offi-
cer, a reference is made to the UPSC.
Is that not by itself an adequate safe-
guard by way of a second opportunity
to the officer to have his say as re-
gards the punishment that is going to
be inflicted on him? Such an oppor-
tunity is not there even in the case of
a murderer,

Shri Setalvad: A constitutional pro-
vision of which advantage can be
taken in a court of law is very giffe-
rent from representation to or redress
from the Public Service Commission.

Shri 8, N. Chaturvedi: In regard to
article 124, when it was suggested
that the age should be decided on the
advice of the Chief Justice of India,
an objection was raised that that
would amount to giving some sort of
administrative function to him. Even
under the Constitution, advice is ten-
dered by him in a hundred and one
cases. I would like to have your opi-
nion whether it tantamounts to giving
him some administrative functiom.

1 have a feeling and that is the feel-
ing shared by many others that if the
question of age of a Supreme Court
judge or High Court judge is going to
be decided in an open court, that will
be much less conducive to their dig-
nity than a decision taken by the Pre-
sident on the advice of the Chief Jus-
tice which will eliminate the influence
of the executive in this matter. Do
you still think that that course will
be better than taking a decision in this
manner suggested? For, if this sug-
gestion is accepted, then these cases
will last only for a short period, and
thereafter the question will be decid-
ed at the time of appointment itself.

Mr. Chairman: He has already
given his opinion on that point. He
has said that he would rather prefer
to leave it to the court.



Shri S. N. Chaturvedi: What is
your opinion about the efficiency of
the judges who have been going right
up to the end of the present age-limit?
Do you think that if the age-limit is
raised, it will enhance the efficiency of
our High Courts and Supreme Court?

Shri Setalvad: If the age-limit is
raised I do not think that the effici-
ency will be affected, because, as a
matter of fact, even today, many of
them, even though they are 62 or 63
are working and practising efficiently
in the Supreme Court, and we are
seeing them every day, and we see
Supreme Court judges who are even
62, 63, 64 or 65,

Shri S. N. Chaturvedi: That is by
selection of those who have functioned
quite well, But if the age-limit is
uniformly raised, then will not the
efficiency suffer. Of course, it would
depend upon the state of their health.
There would be no address by any
House of Parliament on this question,
and you will not give this right even
to the medical profession to pronounce
on their fitness or otherwise. Do you
think that the raising of the age-limit
would not adversely affect the effici-
ency of the courts?

Shri Setalvad: I think that having
regard to the conditions in which we
are living, as regards housing, sani-
tation, increase of longevity etc. it
will not impair the efficiency of the
judges if the age-limit is raised to 65.

Shri S. N. Chaturvedi: This kind
of thing has not arisen in the case of
others. For the Government servants
retire much earlier. The raising of
the age-limit here is proposed only
to attract persons from among the Bar
and the jurists to serve on the Bench.
Do you think that if Chamber practice
is allowed it will serve the purpose?

Shri Setalvad: There is at the
moment no prohibition, so far as I can
see, against Chamber practice, There
are different views as to what the
term ‘practice’ means. Some people
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construe practice as meaning practice
by openly addressing the courts.

Shri S8, N. Chaturvedi: It may be
restricted to that. The whole point is
that they can supplement their earn-
ing. That is the whole object of ex-
tending the age-limit and giving lar-
ger pension etc. Does Chamber prac-
tice affect the dignity of the judiciary
in any way?

Shri Setalvad: In my view, Cham-
ber practice would affect the dignity
of the judiciary also, because, we
have—without mentioning any
names—instances of Chamber practice
being resorted to by retired judges of
the Supreme Court and we thought,
some of us at least thought, that it
was undesirable,

Shri Narasimha Reddi: Supposing
the age of retirement of a High Court
judge is itself raised not to 65 but to
62, even then would you suggest that
judges after retirement after the age
of 62 should be prohibited from hold-
ing any office either under the States
or under the Centre?

Shri Setalvad:

Shri H. N. Mukerjee: I have a
question of a rather general nature in
mind which I have been hesitating to
ask, but I feel that since you are here,
perhaps, the Committee should take
advantage of your presence. I can put
it like this, and I do so with all res-
pect. A person like me gets the im-
pression that in the last decade or so,
even in the highest reaches of the
judiciary there has grown a sort of a
hope or. expectation of what might be
called favours from the executive.
This is an impression very widely pre-
valent in fhe country. We should like
very much to know the position, be-
cause the question of the status of the
judiciary is so much in the picture as
far as this legislation goes. I would
very much like to know if from your
experience as a leading member of the
Bar in this country you can tell us
something about it, as to how far the
position of the judiciary has been
affected at least in recent years, and

I would.



how far the conduct of our judges has
from time to time affected the ap-
proach of Parliament in its discussion
on their status, rights and privileges
etc. I am sorry to put it this way,
but I would like to know if you can
tell us something about this matter.

Shri Setalvad: It is a very general
‘question, and 1 want to speak with
great respect to the judiciary, and I
do not wish to say anything which
would hurt their prestige or their
status, but there is no doubt that there
is, to my mind, clearly a falling off
of standards in the judiciary, both in
the matter of efficiency and, I should
say, their integrity or independence.
When I use word “integrity” 1 am not
referring to actual corryption. What
I am referring to is their attitude to-
wards matters coming before them
towards the executive and the detach-
ment which one should expect in the
judiciary. These certainly are to be
found in a lesser degree nowadays
than it used to be 15 or 20 years ago.
But this is, of course, my own view,

and it maybe wrong,

Shri D. B, Desai: Would the term
“inquiry” in the new clause give the
right of cross-examination?

Shri Setalvad: I do not think any
court has held that the second oppor-
tunity involves a right of cross-ex-
amination. All that the courts have
held is that on the occasion when a
certain punishment is decided upon,
the servant should be told what the
proposed punishment is and he should
be given an opportunity of making a
representation against the proposed
action, which means that, being fur-
nished with the report of the enquir-
ing officer and what the Government
propose to do, he can make another
representation to Government, which
the Government may consider and
then finally decide as to what punish-
ment they are going to give him,

Shri R. S, Khandekar: Would you
suggest that if the age of the High
Court Judge is increased to 85, he will
be entitled to more pension and more
benefits than now?
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Shri Setalvad: I do not think the
memorandum says anything about
pension but it does suggest the in-
crease of age up to 65. The increase
of pension was mentioned by me, and
I based it on the recommendations of

the Law Commission’s Fourteenth
Report. \

Shri R. S, Khandekar: Would you
suggest that with the increase in

emoluments, they should not be al-
lowed to practise?

Shri Setalvad: Yes, in my view it
will be desirable not only to increase
the age to 65, but also to give them a
larger pension, which would prevent
them from practising or taking office
under Government, so that the dignity
of the judiciary is properly maintain-
ed, and at the same time, in these
difficult times of rising prices and so
on, they may have enough to live on.

Shri R. 8. Khandekar: Would you
suggest that transfers should not take
place between Bench and Bench, for
instance between Bombay and Nagpur
and vice versa?

"Shri Setalvad: The transfer spoken
of is transfer outside the State.
Nagpur and Bombay would really be
one State now,

Shri 8. K, Basu: The memorandum
of the Institute says that many people
among the deserving members of the
Bar would be deterred from accepting <
judgeship because of the possibility of
transfer. The provision for transfer
is already there in the Constitution.
The only question is emoluments, If
attractive emoluments are offered,
don’t you think the deterrent will be
eliminated?

Shri Setalvad: There is not doubt
a provision at present for transfer,
but it has been worked under a con-
vention that unless a Judge consents,
there is really no transfer made, so
that though the power is there, under 4
the convention there is no apprehen-
sion of transfer unless he agrees to go.



Shri Santosh Kumar Basu: If some
provision is made under the Consti-
tution on an equitable and uniform
basis for an increcase in emoluments
on transfer, so that there is no scope
for favouritism, it will work more
satisfactorily and we can given effect
to the present provision in the Con-
stitution regarding transfers.

Shrli Setalvad: As I read the
memorandum, the more substantial
objection to the  prdposed change is
based on the proposal that if he is
away for five years to another State,
he gets the right to practise in his
own State. That is the inducement
which is largely objected to because
‘of the consequences of his practising
in- his own State. It is not so much
the monetary part.

Shri Santosh Kumar Basu: So far
as I remember, in the proceedings of
the Law Commission in Calcutta,
where I had the honour of presenting
myself as a witness, the Commission
was at considerable pains to find out
inducements for good people.to accept
judgeships from the bar. Don’t you
think thig is one of them?

Shri Setalvad: It may be one of
them, but I think it would be a minor
consideration, because, compared to
the earnings in the bar, this would be
a small inducement. The real way to
get hold of the right men in the bar
for judgeships is to make ‘proper and
equitable appointments to judgeships,
8o that a man who is deserving always
gets his chance, so that it is consider-
ed an honour to be on the Bench,
even if the remuneration is much
smaller. In some places, for instance
in Bombay, some Chief Justices have
been able to induce people to go on
the Bench at considerable sacrifice
because they thought that if they
could invite these people to the
Bench, they would be able to tone up
the Court,

Shri Santosh Kumar Basu: ' You say
that the Institute is very averse to
the idea of their coming back to their
own High Court and start practice
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there because they would then be
able to build up prospective sup-
porters. Was it brought to your notice
that there are several judges who are
very prone to favour particular mem-
bers of the bar, though the strength
of the case may not justify such a
course of action?

Shri Setalvad: It is very difficult
to answer that question. One hears
of all sorts of things said about judges
but one has to be very cautious in
accepting all that is said. Sometimes
in stray cases what has been men-
tioned may have happened but I do
not think that it is a frequent or con-
stant occurrence,

Shri Santosh Kumar Basu: If that
happens, can this provision for trans-
fer be not applicable to them as to
other members of Government service
when they have developed connections
in a particular way?

Mr. Chairman: It is a hypothetical
question.

Shri Santosh Kumar Basu: It may
not be the experience of all but it is
the experience of so many juniors
who are struggling at the bottom of
bar and who have seen this, !

I now come to article 226. The new
provision in the Bill says that the
cause of action may also be one of the
reasons. The word ‘also’ is used. Is
that not capable of various interpreta-
tions. You may remember why Par-
liament did not accept the Law Com=-
mission’s recommendation in respect
of the amendment of the Limita-
tion Act for regrouping of the articles
in the schedules of the Limitation Act
according to the cause of action. That
reasoning would also apply very
strongly to the case of a writ petition
if the jurisdiction is determined by
cause of action. You have altogether
ruled out in your memorandum the
alternative jurisdiction based on cause
of action. Will it not leag to a con-
flict of jurisdictions, if it is allowed
to remain as it is? A High Court
within whose jurisdiction a particular
authority resides has got that juris-



diction under article 226, If this
additional power is given to other
High Courts by putting in the word
‘also’ then it will have jurisdiction in
the same matter and that might lead
to conflict of jurisdiction in the same
matter,

Shri A. K. Sen: Do you mean con-
current jurisdiction of several courts
on the same matter or one excluding
the other?

Shri Santosh Kumar Basu: I say
there will be conflict of decisions also.

Shri Setalvad: Do I understand you
to refer to this? A man who has to
make a complaint can go to the High
Court where the authority is or to the
court where the cause of action has
arisen, which means that there will
be two courts available to him of
which he chooses one. Then there is
no question of conflict.

Shri Santosh Kumar Basu: He files
proceedings in one Court for instance,
in the Punjab High Court against the
Union Government. His petition is
dismissed, without even giving notice
to the other side and nobody hears
about it. He goes back to Calcutta
and filles an application there. Since
no notice has been served on the
Union Government it is not known to
them. There, in the Calcutta High
Court, he may get admission of his
petition and thus there will be con-
flict of decisions, if not conflict of
jurisdiction. Can this be obviated by
having a proviso to the effect that
‘Provided that the High Court where
the proceedings were originally start-
ed shall have exclusive jurisdiction
in the matter’,

Shri Setalvad: Such a proviso would
rather leaq to complications. It may
happen in very rare cases. The nor-
mal course would be to leave, a man
the choice to go to the place where
the authority is, as at present, or to

ethe place go where the cause of action
has arisen. The Secretary tells me
that he would amplify the provision
by adding the words ‘in whole or in
parts’ in the clause.
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Shri U. M. Trivedi: The point raised
by Shri Basu, if I have heard him
correctly, is that a man can go vn
moving one High Court after another
when his application is rejected. But
I understand there is a rule under
which a man who makes an appli-
cation under 226 has to declare on
oath that it is the only one moved and
he has not moved a similar application
elsewhere.

Shri Santosh Kumar Basu: I do not
think that is so.

Shri U. M, Trivedi; That is
practice I have seen.

the

Shri Setalvad: If it is not there,
they will take care of it by providing
for it in the rules,

Shri A. K. Sen: He will be guilty of
suppressing a fact which will disen-
title him. I know of one case where
in the same High Court a man whose
petition was dismissed moved before
another Judge.

Shri Kashi Ram Gupta: If a Judge’s
age of retirement is raised to 65, will
it not act asg a deterrent to the com-
ing in of new blood? Also it is not a
fact that the older a man becomes, the
less he is adaptable to new changes?

Shri Setalvad: As regards bringing
in new blood, if that is the only con-
sideration, why not work it out down-
wards? Why not make the age of
retirement 45 so that the new blood
is looked after? I suppose particular-
ly in judicial matters experience and
maturity of judgment are matters of
great importance. Foreign Judges who
have visited our country have said
even in regard to Supreme Court
Judges: ‘You are losing your people

in the judiciary at the ripest and best
time’.

S8hri Kashi Ram Gupta: Do you
think that maturity is reached at 65
and if the age is raised to 65, it will
benefit the people more?

Shri Setalvad; Yes, in a way. It is
not as if all offices require the same



kind of qualities, The judicial office
is a peculiar one in which experience
and maturity count for a great deal.

Shri P. N, Sapru; Do you think
transfer of Judges will lead to what s
called national integration? I have
not been able to understand this word;
I believe in federal or regional inte-
gration. We have got many regional
languages in the country. In some of
our High Courts, we have dispensed
with the system of translating re-
cords. Suppose a Judge is transferred
from Madras to Allahabad, without
translation of records what is the use?

Shri Setalvad: The hon. Member is
asking a question about national in-
tegration. It is a subject on which I
have not much knowledge nor exper-
ience.

Shri A. K, Sen: It has not figured In
courts yet.

Shri Santosh Kumar Basu: I re-
member one particular case which
happened some years ago, A Judge
wag telling the members of the Bar
present at the time. After lunch, at
3 O’clock, my head begins to do this
and that....’.

Shri A. K. Sen: He is one of the
cleverest Judges.

Shri Narasimha Reddy. Do you
think it imperative that no High Court
Judge should be appointed unless he
has the recommendation of the Chiet
Justice of the High Court and the
Chief Justice of the Supreme Court?
Would it be a salutary provision to
preserve the independence of the judi-
ciary?

Shri Setalvad: That, in substance, is
what the Law Commission has re-
commended.

I would like to thank the Members
for the courtesy shown to me.

(The witnesses then withdrew)
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II. THE BAR ASSOCIATION OF INDIA,
New DELHX

Spokesman:
Shri Purshottam Trikamdas

(Witness was called in and he took
his seat)

Mr, Chairmar. The evidence you
tender will be printed and published.

Shri Pursholtam Trikamdas: I hava
been told about it.

Mr. Chairman: Yo ur memorandura
has been distributed to Members. If
you wish to add anything, you may
do so. Then Mcemoders will put quise-
tions.

Shri Purshottam Trikamdas: Sub-
stantially the points which the Bar
Association of India wanted to raise
have been put in the memorandum.
They have also been dealt with in the
memorandum which you were  dis-
cussing before this,

Shri U. M. Trivedi: Do you agree
that the principle should be accepted
that a Judge of a High Court, if the
age limit is raised to 65, should not be
allowed to practice anywhere, even in
the Supreme Court?

Shri Purshottam Trikamdas: I en-
tirely agree, Not only should he not
be allowed to practise, but he should
also be debarred from further judicial
appointment. What happens today is
that a Judge retires at 60 in the High
Court, anq immediately after that,
when he is not considered to be good
enough to continue ag a Judge of the
High Court, he is given a judicial ap-
pointment. 1 have known of cases.
when Judges who have retireq at 60
have gone on for 10, 12 and 14 years
in that way. If he is good enough for
another judicia] appointment, he is
good enough to continue a little longer
in his present ofice, My own feeling is
whatever may have been the reason
at one time for fixing it at 60 the
longevity in this country has increased,
particularly so far as lawyersg are con-
cerned—busy lawyers live quite long



and their minds are fairly clear—and
so the minimum age for all Judges,
whether of the Supreme Court or of
the High Court should be 65 and they
should not be permitted to practise
after retirement.

Shri U. M. Trivedi: Would not the
same principle apply to executive ap-
pointments also?

\

Shri Purshottam Trikamdas; That
depends upon the kind of executive
appointment. For example, there may
be a diplomatic appointment like the
one offered to Shri Chagla, who was
at one time a Judge. He did not re-
tire ag a Judge. If an outstanding
person is available for a job which it
is considered to be a job which he can
fulfil, then I do not see any reason why
a person, even if he is a Judge, should
not be appointed to that post, But
it should not be dangled before him as
soon as he is about to retire that he
wil] be given an executive appoint
ment,

Shri A. K. Sen; Why do you make
an exception in the case of Mr. Justice
Chagla? It wag given to him while
he was on the Bench. What is the
principle or reason which distinguishes
his case from others?

Shri Purshottam Trikamdas: Ordi-
narily, it should not be done, but if
after a person has rtired .. ..

Shri A. K, Sen: Possibly, you know
the criticism in Parliament about this.
There was the case of one of the
Secretaries accepting an appointment
before the ink wag dry on his signature
in the request for retirement.

Shri Purshottam Trikamdas: I am
aware of it, and many of us did not
like that jdea,

Shri A. K Sen: I can understand
the principle that they should not be
considered for any appointment after
retirement.

Shri Purshottam Trikamdas: If it is
done in exceptional cases, that is a
different matter.
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Shri A. K. Sen; As you will appre-
ciate, this is an executive appointment.
So, who ig to decide which is the rule
and which is an exception?

Shri Purshottam Trikamdas: In that
case, they should not be given any
appointment, I would certainly go as
far as that.

Shri U. M. Trivedi: What is your
view on the question of appointment
of ad hoc Judges? Should it be limit-
ed, as at present, to the retired Sup-
reme Court Judges? Or, should the
scope be widened to include all those
whom the Chief Justice desires to
take?

Shri Purshottam Trikamdas: I think
it should be resticted to the Judges
who have sat in the Supreme Court.
They may be called back for service
for a short period, provided they
agree because the convention is, so
far as-] am aware, that a retired
Judge is not called back for service
in the Supreme Court unless he is
agreeable.

Shri U. M. Trivedi: What can be
your reasons for this limitation that
only retired Supreme Court Judges
should be called for appointment as
ad hoc Judges? We want to extend it
to include any person who is so learn-
ed as to become eligible for appoint-
ment as Supreme Court Judge. If
the Chief Justice wants him to go and
sit in the Bench, what is your objec-
tion to that?

Shri Purshottam Trikamdas: There
are various angles to that question,
One angle will be that there will be
angling by various persons to be
appointed as additional, temporary or
ad hoc Judge.

Shri Hari Vislmy Kamath: Angling
and wangling also.

Shri Purshottam Trikamdas: Probab-
ly, but I would not say that, That is
an undesirable thing which should not
happen. But when g person has been
appointed ag a Judge of the Supreme
Court and he has retired, you can call
him back.



Shri A. K. Sen: Is there angling for
appointment as Supreme Court Judge?

Shri Purshottam Trikamdas: I am
not aware of that. You should know
better. If there is angling for appoint-
ment as Judges of the Supreme Court,
I think it is extremely bad and unde-
sirable, If I had the appointment in
my hand and a man who was wanting
to be a Judge of the High Court or
the Supreme Court came to me, 1
would certainly rule him out straight-
way.

Shri U. M. Trivedi: The object of
amending article 226 is merely to
help those litigants who might be
employed by the Union Government
and posted in different States. Under
the present law, they can go only to
one High Court, and that is the Pun-
jab High Court at Delhi. This amend-
ment has been made to meet that
eventuality. So, you would agree that
this is a desirable amendment. In that
case, do you not feel that the whole
aspect of article 226 may be so modi-
fied, or the law may be so made, cover-
ing all the provisions of article 226 as
to give complete jurisdiction to the
High Courts on the question of their
powers on the prerogative writs?

Shri Purshottam Trikamdas: Al-
ready, article 226 is a fairly wide one
Under article 226 the High Courts are
empowered not merely to deal with
writs but other orders also. The Sup-
reme Court under article 32 can deal
with only Fundamental Rights and
issue writs. The High Court can cor-
rect anything.

Shri U. M. Trivedi: True. But there
is the question of interpretation. The
accepting or rejecting a writ has be-
come go discretionary that at one time
one High Court says “it is all right,
here is a gross mistake committed; we
will intervene; this is an adequate
remedy” whereas another High Court
says “you ought to have preferred an
appeal in the department and then
you ought to have come here”. By
the time that pronouncement is made,
the time for making an appeal to the
department is lost and the writ though
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admitted is dismissed. So, it depends
upon which advocate appears for
which side and there is no hard and
fast rule by virtue of which a High
Court is bound to give a ruling on a
particular point in a particular man-
ner. The discretion is so wide that it
causes a good deal of heart-burning,
particularly in the cases covered by
article 811. In view of that, has the
Bar Association given any considera-
tion to this aspect that while amend-
ing article 226 whether it would not
be better to hive 3 code made within
the four corners of which the High
Court will exercise jurisdiction? The
discretion might remain there. Now
one ever knows the fate of these appli-
cations, *even when they have been
admitted, til] the end is reached. So,
would it not it not be better for the
courts to have a code, like the Crown
practice in England?

Shri Purshottam Trikamdas: I have
forgotten what the English Crown
practice is.

Shri A. K. Sen: If I may tell Shri
Trivedi, the Crown pratice is on pro-
cedure. The exercise of power ig not
codifled even for the High Courts.

Shri U. M. Trivedi: I was giving
only one analogy. The procedure is
there. It is true that our High Courts
have also framed rules. I still want-
ed to know whether some codification
could take place. ,

Shri Purshottam Trikamdas: I do not
see how it will help us. Unless you
want to cut down the powersg of the
High Courts regarding either issuing
of writs, or orderg in the nature of
writs, or the superintendence power
under article 227, I do not think it wil]
be desirable because finally, I believe,
it should not be the &administrative

~agency which should lay down the
law. On the question of interpreta-
tion of law anybody could easily go
wrong. I do not say that the deci-
sion given by the High Court wéuld
necessarily be right because . . .

Shri A. K. Sen: Shri Trivedi wants
enlargement of the powers under
article 228.



Shri Purshottam Trikamdas: 1
would welcome it. For example, take
the writ of habeas corpus. It the
magic words have been used by the
officer concerned, there is no remedy,
because the High Court says “we are
powerless”. In thig connection, I might
mention that the now defunct Sup-
reme Court of Burma, Rangoon, went
a step further in the case of habeas
corpus. They did not say “we will
look at the order and see whether on
the face of the order it is perfectly
all right”. They said that they will
call for the papers and see whether
the authority which made the order
had all the necessary material which
would justify that order; of course,
not that they are going behind the
material. I would certainly welcome
it. But, then, the difficulty would be
that on orders of that nature which
may be made you cannot have a full-
scale trial where the trial itself is
barred, but in other cases, like the
writ of certiorari 1 think the court
should have a wider power and not
merely power to examine the legality
or propriety of the orders made. In
cases where it considers that interests
of justice require it, it may exercise
semi-appellate power to dispose of the
matter instead of sending the matter
back and starting the whole round
again.

Shri U. M. Trivedi: You have stated
that you have no comments to offer on
the proposed amendment to article
276. Is it because you want to avoid
any comments because of the ques-
tion of taxation?

Shri Purshottam Trikamdas: You
have increased the tax from Rs. 250
to Rs, 500. We have no violent dis-
agreement with the amendment.

Shri A. K. Sen: It is a matter of
no concern to you.

Shri Parshottam Trikamdas: It is a
matter of concern to junior lawyers.

Shri A. K. Sen: I agree.

Shri U, M. Trivedi: The point we
discussed at very great length when
we framed this article was that this is
a question of taxation upon taxation,

Because you are taxed, you have to
be taxed. Income-tax is levied only
by the Union, To have a tax by the
States on this income was considered
repugnant to the very provision of
income-tax, Now the States are pro-
bably very anxious to get more out of
a man who pays more. Formerly it
was Rs, 100, then it was raised to
Rs. 250 and now it is being raised to
Rs. 500. We would like to know your
independent opinion whether this
would not be resented.

Shri Purshottam Trikamdas: This is
certainly not income tax, We law-
yers are quite familiar with tax upon
tax. In my personal view, Rs. 250 is
perfectly all right and it should not
exceed it. I would not welcome a
slab system because then it would
certainly be a sort of income tax you
are imposing.

Shri A. K. Sen: In certain corpora-
tions—e.g. Calcutta Corporation—they
have introduced a slab system.

Shri Purshottam Trikamdas: Perso-
nally I think that ig not proper, As
regards page 4 of our memorandum,
there is a misprint. The comments
shown under ‘Re: amendment of arti.
cle 297" are really those pertaining to
amendment of article 311,

Shri U. M. Trivedi: The second op-
portunity given under article 311 was
a right enjoyed for so many years
here, Now Government want to cur-
tail right, in two ways: They want to
deprive a man entirely of the protec-
tion which is being given by the pro-
visiong of article 311 if he is merely
reduced in rank. That jis, if a man
is in Class I service, he can be reduced
to Class II, then to Class III and fur-
ther on he can be reduced to the sta-
tus of a Chaprasi. He has no remedy
whatsoever by virtue of the proposed
provision.

Shri A. K. Sen: He has the statu-
tory rule.

Shri U. M. Travedi: What rule?
Once you say there need not be any
inquiry about his reduction in rank,
there i8 no limit to it,
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Shri A. K. Sen: That is not what
we say. All that we say that this
requirement is not under the Constitu-
tion,

Shri U. M. Trivedi: That might be
the object in view, But the plain
simple meaning of the opportunity
being lost is what I have stated. We
are removing the words ‘reduced in
rank’ from the provision: and reword-
ing the provision thus:

‘No such person as aforesaid
shall be dismissed or removed
except after an enquiry in which
he has been informed of the charg-
es against him . . . ',

Do you not think that this will ulti-
mately lead to the man either com-
mitting suicide or getting out?

Shri Purshottam Trikamdas: It
would certainly lead to use of arbi-
trary powers by the person who can
reduce him in rank without the safe-
guard of the Constitution, and there
will be no check on such arbitrary
powers. A departmental inquiry may
be,ther'e, T am quite familiar with
such inquiries and their results. Some
of them are very fair, some are gros-
sly unfair. If you take away this
right, the departmental head can re-
duce a man in rank, He may or may
not be reduce to a Chaprasi, but he can
certainly be reduced to the substantive
rank. I have come across one case
in which a man had been appointed
to a post of Head Clerk or some-
think like that. He was pushed up till

he was actually drawing Rs, 1500.
.. Then something happened.— The case

came to the Supreme Court—an in-
quiry was made, but before that, he
wag reduced to the substantive rank
which was Rs. 170. There are other
caseg also,

Shri U. M. Trivedi: You are a per-
son of very great experience. Would
it not be better if instead of amending
the Constitution in this manner, we
have gomething like the droit admi-
nistratif in French law. These inde-
pendent administrative tribunals may

L,, deal with the cases and give punish-

mentg where necessary?
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Shri Purshottam Trikamdas: We are
introducing an idea which is, for the
time being, foreign to our Constitu-
tion and administrative law. Even it
you have this provision, you will have
to consider whether the administrative
tribunal will have the last word in
interpreting the law or whether there
will still be an appeal or writ lying to
the High Court or Supreme Court. 1
might mention that, so far as the
French system ig concerned, the ad-
ministrative law courts are a much
greater protection, as they are func-
tioning there, but it will be wrong to
believe that the final decision of the
administrative court from which there
is an appeal on facts, is very quick.
It also takes 2, 3 or 5 years before the
final tribunal decides. But if you are
willing to give all those powers of
going into the question of fact again
by the tribunal, then it may be worth
considering, I am not saying that we
should immediately jump into some-
thing which is not, for the time being,
part of our system,

Shri U. M. Trivedi: So, you cer-
tainly do not agree to do away with
the so called second opportunity?

Shri Purshottam Trikamdas: That
is so.
Shri U. M. Trivedi: What useful

purpose does the second opportunity
serve?

Shri Purshottam Trikamdas: The
second opportunity comes at the stage
when the tribunal or committee, what-
ever may be have been set up under
the rules, has come to a conclusion
and reports that he is guilty. Then
the question arises as to what punish-
ment should be imposed on him—
whether he has to be dismissed or re-
duced in rank or some other warning
or punishment should be given. That
is the stage when the man can come
forward and show cause why punish-
ment should not be given to him. If
you take away the second opportunity,
then as soon as he is found guilty,
whoever is responsible for meting out
the punishment can give him any
punishment, including dismi and
he will have no remedy agairst that.



Shri P. N. Bapru: Arising out of the
question of Shri Trivedi, will the
UPSC not provide an opportunity to
the person concerned to make a repre-
sentation in regard to the punishment
that is proposed to be meted out to
him?

Shri Purshottam Trikamdas: Yes,
provided you make it compulsory.
The Supreme Court has held that the
power of consultation with UPSC
under article 230 is optional. It may
be referred to the UPSC or it may not
be. referred, though I know that
usually it is referred. But unless you
make it perfectly clear and amend that
article, you are depriving him of the
second opportunity. But if consulta-
tion with UPSC is made compulsory
then a gecond opportunity would cer-
taily be given by an independent
authority.

Shri P, N, Sapru: I take it that
your objection will be met if in the
ruleg there is a provision making it
compulsory that UPSC ghall be con-
sulted in regard to these matters.

Shri Purshottam Trikamdas: Yes,
he should have an opportunity ever
before the UPSC to show cause why
the particular punishment should not
be meted out to him.

Shri P. N. Sapru: I am gpeaking
of the punishment, as to what punish-
ment is to be meted out to him.

Shri Purshottam Trikamdas: But
before the punishment is meted out,
one must have an opportunity to show
why the punishment proposed should
not be meted out to him. That should
not be left out Merely referring it to
the UPSC and it saying “well, we
propose to impose this punishment on
him” without hearing him will not
serve the purpose.

Shri P. N, Sapru: My idea is that
he should have an oppurtunity to go
to the UPSC and show cause why that
punishment should not be meted out
to him,

Shri Purshottam trikamdas: I
think it could be dome,

.

Shri P. N. Sapru: What is your
view about the retirement of judges?

Suri Purshottam Trikamdas: We
have said in the memorandum that
the age of retirement should be 65
with a complete ban on practice.

Dr. L. M, Singhvi: You go on fur-
ther to say that a mere extension of

" three to five years would not serve

the purpose in the context of the pre-
sent taxation and cost of living, So, in
order to deal with the situation ade-
quately you have stated that the
salaries of judges should be raised,
their pension should be increased and
their age of retirement should be
increased to 65.

Shri Purshottam Trikamdas: Yes,
because you bar them from judicial
appointment and executive appoint-
ment.

Shri P. N. Sapru: I think the best
thing would be to give them life
tenure or near life tenure. 65 is neax
life tenure, In the circumstances of
this country, is it possible to make it
life-tenure?

Shri Purshottam Trikamdas: 1
think it would be jumping quite
ahead that once a judge has been
appointed he continues to be a judge
for life on the same salary that he has
been receiving and he looks to nothing
else. He may retire at 65 or even at
a later stage but when he retires he
continueg to be a judge.

Shri P, N, Sapru: So, your view is
that there should be no fixed age limit
for retirement by judges?

Shri Purshottam Trikamdas: I am
taking things as they are, and one
step at a time is good enough. From
60 we have raised the age to 65. We
have to stop them from practising,
given them better salarly and better
pension. If we can give them full
salary after retirement, it would be a
good thing. ¢

Shri P, N. Sapru: The question ot
pension is not before the Committee

- even though I feel that they should



get good pension. On the question of
retirement your view is that they
should not retire earlier than 65.

Shri Purshottam Trikamdas: Yes,
except for incapacity.

Shri P, N, Sapru: And he should
be forbidden from practice thereafter?

Shri Purshottam Trikamdas: Yes,
every kind of practise.

8hri P, N, Sapru: Will you allow
him to be re-employed?

Shri Purshottam Trikamdas: Ins-
ted of that I have suggested better
salary and a good pension.

Shri P. N, Sapru: I take it you are
opposed to the tarnsfer of Judges
because it would give them compensa-
tory allowance and the transfer would
enable them after a lapse of five years
from their own courts to practise in
their own courts. It will lead to
unhealthy practices on their part.
They will keep themselves in touch
with their own courts and there might
be other complications. Am I right?

Shri Pursottam Trikamdas: Not
entirely, because transfers are permit-
ted even under the present Constitu-
tion, Transfer under the proposed
conditions will lead to a scramble
among persons trying to curry favour
with the Chief Justices to get away
somewhere and come back later to
practise in their own courts.

Shri P. N. Sapru: It might under-
mine the authority of the Chief
Justices.

Shri  Purshottam Trikamdas: It
might happen the other way also.
Also, there will be anomalies.

Shri A, K, Sen: The period of five
years is prescribed so as to lead to
complete severance of his connection
with the parent courts so that he does
not really exercise a paramount influ-
ence, the assumption being that a
Judge retiring, and practising imme-
diately in the same courts may have
some advantage over other practi-
tioners,

Shri P, N, Sapru: He might be
Judge in another State and yet he may
keep in touch with Bis own State.
So when he comes back, he will have
an advantage over others. It is
undesirable from that point of view.
But do you think it will lead to
national integration?

Shri Purshottam Trikamdas: An
occasional transfer can take place.
For example, the transfer of a very
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