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I. Indian Banks* Association, Bombay
Spokesmen:

1. Shri C. H. Bhabha
2. Shri P. V. Gandhi

3. Shri Mohan Singh 
(Witnesses were called in and they

took their seats)
Chairman: We have gone through

the memoranda supplied by them to 
us. Each Member has got a copy of 
them; if the witnesses want to add to 
or clarify or supplement anything 
that has been said in the memoranda, 
they may do so. Or, if they want to 
make some statement in a general 
manner, then too, we have no objec
tion.

Shri C. H. Bhabha: We are thank
ful to you for giving us this oppor
tunity of presenting our case before 
the hon. Members of the Joint Com
mittee, and for the very special privi
lege you have given us by fixing up 
this time today.

We have submitted our memoran
dum already, and the basis of the 
memorandum has been that somehow, 
from the Government side, banking 
companies have been more or less 
lumped or treated on a par with other 
joint-stock enterprises in the country. 
Our contention is that the very nature 
of banking is entirely different from 
the nature of ventures which are for 
other purposes, just like m anufactur
ing or trading or carrying on other 
types of businesses of some other 
nature.

We feel that banking companies 
already have their own specialised 
legislation. Banking companies are

affected by the Banking Companies 
Act, which is by itself a very compre
hensive piece of legislation. Banking 
companies are also regulated or gov
erned b y the Reserve Bank of India 
Act. In addition to that, I saight 
draw your attention and that of the 
hon. Members to the fact that we are 
also affected directly by the Bankers' 
Books Evidence Act.

Since the basis of banking business 
is trust and secrecy, if those funda
mentals are borne in mind, then the 
various contentions to which w e have 
drawn your attention, Sir, and that 
of the hon. Members of the Joint 
Committee, w ill be borne out, name
ly that w e should be eligible for cer
tain specific exemptions, and should 
not be treated on a par with other 
ventures of this country. And that 
is the basis on which we have present
ed our case.

In addition, we have also shown 
the practical difficulties of bankers of 
this country, if they w ere to be regu
lated by the general Companies Act 
in special matters. I may only draw 
your attention, Sir, and that of the 
hon. Members here, to one amendment 
that is sought to be made, namely 
that every branch shall be audited. 
These are the actual words used in 
the amendment to section 228. Now, 
in the case of the State Bank, which 
has got over seven hundred branches, 
it is exempted. There is a special 
provision laid down in the State 
Bank of India A ct regarding the audit 
of the State Bank of India. In the 
case of other commercial institution*, 
that is, banking institutions, which
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have got .four hundred or three hund
red and fifty branches, the absurdity 
at this amendment w ill become obvi
ous to all of you, specially if you will 
visualise that there are branches in 
very small places also.

Now, under the new deAnition of 
the term "branch’ as proposed to be 
amended by clause 2(d), a small office 
o f a bank in an outlandish place em
ploying not more than five or six 
people shall have to be audited. The 
present practice is that the statutory 
auditors whom the shareholders ap
point have the authority or the privi
lege of going to those offices also, but 
invariably they rely on what are 
known as certified returns, which 
they m ay get audited or otherwise.

So, we feel that there are several 
issues which w e have made out in our 
memorandum, and which we are pre
pared to elaborate, should you or any 
of the hon. Members here wish us to 
do so. We feel that certain things, if 
they are analysed, reduce themselves 
to a position which it w ill be very 
difficult to implement, so far as the 
banking companies are concerned—  
leave aside the time or the effort or 
even the money aspect. There is the 
specific thing in connection with this 
audit to which I would like to draw 
your attention.

Unlike other joint-stock enterprises 
banking companies must complete 
their accounts within as short a period 
as possible after the closing of their 
books; and the banks in this country 
close their books on the 31st of Dec
ember. Generally, by the first half of 
January, all the results are announced. 
That is essential for the creditworthi 
ness of these credit institutions. And 
when they announce, they say ‘sub
ject to audit*. Now, the audit is 
supposed to be completed within a 
period of two months, because under 
the law of banking, the meetings of 
banking companies must be called 
before the 31st of March at the latest. 
So that is the difference which I am 
trying to emphasise, and which entit
les banking companies to be treated 
entirely on a separate or a different

footing, as has already beta donsr 
since the Reserve  ̂ Bank qt IndUa Aet 
came intQ existence. We c*nn*t, 
therefore, visualise how many of the 
several things that have been pushed 
here into this Bill could be made 
applicable in the remotest sense to 
banking companies. 4

I have no other special points to’ 
make. If you, Sir, or any of the hm  
Members here wish me to elaborate 
any point, I shall do so.

Chairman; The four memoranda 
that you have sent us have been 
circulated to hon. members already. 
And I suppose they are sufficiently 
clear. If any hon. Member wants to 
ask any questions for the purpose of 
clarifying anything, he may do so.

Shri Rohit M. Dave: In the memo
randum you have submitted, you have 
taken objection to section 530(1 )(b) 
which deals with certain rights which 
the workers have in case of a com
pany which is wound up. It has been 
stated over there that because a com
pany always looks forward to its 
being run rather than its being wound 
up, therefore, all the liabilities that 
are contemplated are liabilities of a 
running company and not of a com
pany which is being wound up.

What I want to ask you is this. 
When a particular loan is taken by a 
particular company, normally, is it 
not the intention of the company to 
repay that loan? The question comes 
because it is said that non-payment 
also must come only when the com
pany is wound up. That is exactly 
the difference between the charge of 
the workers, on the one hand, and the 
charge of the bankers, on the other, 
on a company in case it is a running 
company and it is not contemplated 
that it would be wound up. I have* 
not understood exactly what you are 
trying to make out in regard to 
530(1)(b).

Shri C. H. Bhabha: The answer is 
very simple. As hon. Members are 
aware, the bank's moneys are moneys
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o f the general public and most of the 
moneys are repayable on demand. 
When Advances are made, particularly 
to  industrial ventures, a calculated 
risk is 4 taken. But, we feel that un
foreseen liabilities of this nature w ill 
petard the desire of banjcs to finance 
industrial ventures. And, in our 
view, it is one of the functions of 
banking to try and assess in advance 
the security of the loan, as they have 
gone in for industrial advances in a 
big w a y  recently, provided there are 
as few uncertainties as possible.

W hat we have tried to bring out by 
an illustration of a company which is 
being wound up is this. There are 
many unforeseen circumstances that 
come q u iter often during the career 
of industrial ventures and these un
foreseen circumstances should not be 
augmented by such types of liabilities 
which are supposed to be non-existent 
at the time an advance is made but 
which would have a prior charge as 
soon as anything untoward happens 
to that company. So, to that extent, 
we feel that by incorporating this 
additional unforeseen or uncalculated 
or incalculable liability, the progress 
of banking advances to industrial 
ventures would be retarded or check
ed. The banks would be chary of 
giving advances when they do not 
know what w ill be the other superior 
or senior charges, even when all the 
other precautions have been taken by 
them.

Shri Rohit M. Dave: You say that 
it is unforeseen. It ceases to be un
foreseen when the retrenchment and 
lay-off compensation is already pro
vided for the last 5 years. How does 
It differ from an ordinary company 
doing production and from banking 
and other concerns? The question is 
not of a running concern. If it goes 
into liquidation, should not priority 
be given to the workers? Is it not also 
a sort of deferred payment which has 
to be paid?

Chairman: Perhaps, in his answer 
he said that nobody knows when that

claim might arise, how much it might

be, whether there might be a possi
bility that such a demand might ‘W  
made and whether it would ' be 
chargeable or riot. . <*■

Shri Khandubhai K Desai: When Y  
particular company goes into liquida
tion— -whether it is a banking com
pany or * otherwise— and everybody 
Hopei’ for the best— should the w ork
ers' claims be ignored as you seem to 
claim today?

Chairman: Which workers? A re
they the workers of the bank which 
has advanced money or the other? 
How can the advancing bank be sure 
of the liabilities of a company to* 
whom it has advanced loans, whether 
the worker in that industry is making 
a demand on that company for wages 
or any other thing? These are things 
which are not, at least certain to the 
bank advancing the money. They 
cannot make so many enquiries at the 
time the advance is made.

Shri C. H. Bhabha: That is the 
thing. It is not possible for a banking 
company, when it makes advances to 
industries, (a) to know the total 
strength of the employees; (b) the 
number of employees who have been 
there for 5 years, or for 7 years or 
for a period of 20 years, because their 
liability is not reduced in concrete 
terms, and (c) whether, just before 
going into liquidation, the m anage-' 
ment has increased its labour force 
by 500 and all that.

I am not here to talk in terms of 
whether the claims of the workers 
should be better than the claims of 
the bankers or others. But, I do 
think that banking business vis-a-vis 
industry w ill be checked or greatly 
restricted or retarded or there w ill 
be a deterrent to banks to make ad
vances to industrial concerns if this 
sort of contingent liability or an un
known liability is put on the statute

Shri Khandubhai K. Desai: But.
when the bank advances certain loans, 
certain risks are taken and this ■ is 

also a risk which is calculable.
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Shri C. H. Bhabha: In our opinion, 

this is an incalculable or contingent 
liability which we cannot ascertain. It 
is our opinion. Your opinion may be 
different.

Shri Nathwani: Y ou.object to com
pensation under the Industrial Dis
putes Act being included; but you do 
not object to the maximum figure of 
Rs. 1,000—̂ your suggestion comes to 
that, that this limit should remain 
but, in fact, this should not be 
reached.

Shri C. H. Bhabha: On a prior
occasion we had pointed out that 
even this limit is an onerous limit; 
but there being no alternative— a 
known responsibility or liability that 
may arise— we have no greater say on 
the subject. But we do feel that even 
the limit mentioned by the hon. 
Member must retard the banks from 
giving loans as liberally or as whole
heartedly as they ordinarily would for 
industrial ventures in this country.

Shri Nathwani: You have stated 
that the compensation, at present, 
would amount only to a fraction of 
Rs. 1,000. What exactly is meant by 
a fraction? At what figure would you 
place it?

Shri C. H. Bhabha: A fter the
amendment to the Industrial Disputed 
Act, the Association tried to find out 
from its members the liability or the 
prior charge that accrued in cases of 
industries or companies which went 
into liquidation and to whom advan
ces had been made by banking com
panies in this country. So far, the 
experience has been that this liability 
has not been of any untoward nature 
which has impaired the security of 
banks. That is what is meant by us.

Shri Nathwani: Can you say what 
you meant in terms of the amount?

Shri C. H. Bhabha: I would not say 
that. We merely took a general sur
vey for our own purposes, to gather 
experience when we go on making 
industrial advances. The little expe

rience that we gathered was that it

did not come up to the maximum 
figure. That is all I can tell you.

Shri P* T. Leuva: The witness has 
said that so far, from the experience 
of the members, they have calculated 
that the figure has not reached this 
maximum. May I know what would 
be the percentage of retrenchment 
compensation *nd others which might 
have to be paid and what is the per
centage of the wage bill in a manu
facturing concern?

Shri C. H. Bhabha: It varies from 
company to company and it varies 
according to the fortunes of the in
dustry. When new technique is deve
loped, and retrenchment compensation 
is paid out, perhaps it remains to be 
seen. We have no such figure, nor 
are we in a position to say it. We 
have never made it.

Shri Leuva: Can you say definitely 
that the credit position of a company 
has been affected because of the com
pensation?

Shri C. H. Bhabha: In some cases 
bankers have restricted their credit; 
when large amounts of the cash re
sources or the liquid resources of the 
company have had to be paid out for 
retrenchment compensation, there, the 
credit has been restricted.

Shri Leuva: The question arises at 
the time of liquidation. What would 
be the percentage of the claim of a 
worker which would be outstanding 
at the time of liquidation, because the 
retrenchment compensation has to be 
paid at the moment of liquidation. So, 
normally speaking, there would not be 
any arrears of retrenchment.

Shri C. U. Bhabha: Retrenchment
compensation is payable even when 
the companies are running and not at 
liquidation time.

Shri Leuva: Retrenchment compen
sation is payable and therefore there 
would not be any arrear of retrench
ment compensation which can affect 
the creditworthiness of any concern.
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SJul C H. BhaJHia: Yes; it would 
be. *

Cha,iryi|aa: The witness has given 
his opinion. We might not agree with 
him- He says it has affected in the 
case of certain companies.

Shri P. D. Himatsiftgka: A ll the
workers would be treated as retrench
ed ii the company goes into liquida
tion and I think that the amount pay
able will amount to a very huge sum, 
lor, some workers would have put in 
20 years of service, some for 15 years, 
and they would all be entitled to a 
half-monthly salary for every com
pleted year of service.

Chairman: If the hon. Member has 
to answer the point raised by another 
hon. Member, that could be done by 
us separately. He may put any ques
tion to the witness.

Shri P. D. Himatsingka: I was try
ing to understand Shri Leuva’s p'oint 
of view.

Chairman: A ll right. Shri Morarka.

Shri Morarka: What would be the 
practical effect if this amendment is 
carried out? How would the banks 
take it if the amendment is carried 
out? Would there be any change in 
their attitude towards the advances 
which they are making to the indus
tries?

Shri C. H. Bhabha: I have given 
the answer. We feel ’that we will cer
tainly pull in our horns rather than 
encourage it. We will completely 
discourage or severely restrict ad
vances for industrial ventures if this 
sort of contingent liability, which is 
unknown to us, continues.

Shri Morarka: In your illustration 
you say that whereas you are giving 
Rs. 7J lakhs today, if this amendment 
is carried out, you w ill be able to 
advance only about Rs. 2J lakhs.

Shri C. H. Bhabha: Generally
bankers can have a particular margin 
We have taken a hypothetical case of 
a company which goes into liquida

tion and have considered as to whaL 
extent we would be affected if an 
X-quantity o f compensation is to be 
paid which is a prior charge. We Kaye 
just assumed those figures and from 
those figures we have come to the con
clusion that ordinarily we would have 
gone up to Rs. 7 lakhs. We could, 
now think in terms of going up only 
to Re. 2J lakhs. It is a hypothetical 
case that we have worked out.

Shri Morarka: May I refer to page
2 of the first memorandum dated 23rd 
May? I refer to section 292(1). It is 
divided into two paragraphs. I really 
could not understand what your orga
nisation exactly wants. Because, you 
say one thing and̂  say differently 
about it in paragraph 2. There is no 
question of the practical effect of this 
section to compel the directors of a 
banking company to delegate. There 
is no compulsion. The section only 
says that the Board may delegate 
powers.

Chairman: What is the practical
effect of that? Perhaps it may not 
lead to that effect.

Shri Morarka: I f  you have looked 
into the' amending section..........

Chairman: I do not know whether 
the witness could answer that.

•Shri Morarka: See the amending
section— clause 102 o f the Bill. It 
clearly says:

“ .. .th e  Board may, by a reso
lution passed at a meeting, dele
gate to any committee of direc
tors, the managing director, 
the managing agent, secre
taries and treasurers, the manager 
or any other principal officer o f 
the company or in the case of a 
branch office of the company, a 
principal officer of the branch 
office, the powers specified”

so on and so forth.

Shri C. H. Bhabha: That is well and 
good so far as the other joint stock 
enterprise is concerned; a branch office 
of a bank to function by itself, for 
banking business. It is a sine qua non 
that there is to be a delegation. After



7

this swtion,— however it has been 
amended to a certain extent— the 
detegaiiiW arises in this M hiAh, name
ly, a general evaluation is tateto by 
the he*4 office of the total quantum 
of business transacted at that circle 
or area or branch, and a delegation 
is $iven to the branch manager in 
order that he may carry out the func
tion. Although it says “m ay” , in the 
case of a banking company, for the 
success of the branch or for the func
tioning of the branch, delegation has 
to take place. Now, in actual prac
tice, in ir^any cases, or in some cades, 
the delegation to the branch has been 
to the extent of about Rs. 50 lakhs or 
Rs. 75 lakhs or even a crore or Rs. 2 
crores, commensurate with the turn
over and the needs of the area. We 
represented even to the Shastri Com
mittee that by asking for this dele
gation, the Board gives away wide 
powers to the branch managers, w ill
ingly or unwillingly, since the law 
requires it. In the past, the delega
tion of powers was only to the prin
cipal officers at the head office and 
they in turn would delegate or sub
delegate the powers to branch mana
gers according to a certain system. 
Whenever a branch manager or a 
branch officer wanted to exceed his 
authority, immediate reference was 
made to the general manager who 
could rectify it through the telephone 
or telegram.

We have experienced that as a re
sult of this section which has been 
incorporated in the new Companies 
Act, quite often, however reliable our 
man is. he is impaired in business. We 
delegate to a certain branch agent 
Rs. 30 lakhs loans power— that is, the 
power for advancing that amount. He 
comes up in the course of business—  
when it is peak period— that the ad
vance comes up to Rs. 29 lakhs. A 
customer who is an old client has a 
right to demand say, Rs. 5 lakhs as 
advance at that particular moment. 
Without a new resolution for delega
tion he cannot make the advance. 
That is one obstacle so far as we are 
concerned.

The second obstacle is that he cot* 
not merely refex; it to tfee General 
Manager or the MjHaaging Director o r  
the Deputy General Manager or the* 
District M an n er or whoever that be. 
During that period  he lo?es the cus
tomer and if he starts exercising hi* 
discretion or authority for the fur
therance of the business of the insti
tution, then he is violating this sec
tion. So, in our view, we felt that 

this delegation should be so modified1 
and some scheme should be evolved  
whereby the Board's responsibilities 
would be thercr. Ultimately, it is the 
Board's responsibility. But the dele
gation should be to the senior and' 
superior officers and not to every 
branch manager.

Chairman: Shri M orarka’s fear
was thait, as you have put it in your 
memorandum, the practical effect of 
this sub-section is to compel the direc
tor. He feels that it is for the Board 
to do it. The Board may or nu^y not 
delegate the powers. If the Board' 
does not want to delegate it or has 
not that confidence, is there any com
pulsion by law through the amend
ment whereby it could be done?

Shri C. H. Bhabha: I have answered* 
that, but the very nature of business' 
compels us.

Shri Morarka: My point is not clari
fied. In para 1 they say that if these 
powers are delegated to the Branch 
Manager or to the local agent, then 
that person would become very strong 
and in a way he would not be within 
the effective authority of the General 
Manager. In para 2 they say that 
there are occasions when the Branch 
Manager acts outside his authority in 
emergency cases and to cover such 
cases, there must be some sort of* 
authority given to him. I personally 
could not understand what they want.

Shri C. H. Bhabha: In para 1, we 
have simply said that the delegation 
to the General Manager has been an 
old custom, but because of this new 
section, delegation directly by the 
Board to the Branch Manager has 
come into practice and that also has* 
to be done if the business of the bank
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is  to be carried on. In the first para, 
w e  say -we are agreeable to the dele
gation to the General Manager. It 
has been the practice and there is no 
objection to that. But the trouble 
arises when the delegation directly by 
the Board to the Branch Manager or 
to the local officer takes place. That 
local officer sometimes oversteps the 
mark because of his over-enthusiasm, 
though, of course, we have faith in 
his honesty, and the law is violated 
I f  he does not do that, then he is re
tarding our business. On every occa
sion, because of the practical effect of 
this, the Branch Manager has to come 
to the Board or to the General Mana
ger.

Shri Nathwani: If 1 have under
stood Mr. Morarka’s point correctly, 
you can delegate certain powers to 
the branch officer.. You feel that it 
involves delegation of vast powers. II 
is not necessarily so. You delegate 
power to the extent of Rs. 25 lakhs. 
Further if the branch officer wants to 
invest more, the General Manager can 
be empowered to extend further 
powers to the branch officer. Where 
is the difficulty?

Shri C. H. Bhabha: As the section 
Teads, the General Manager has no 
powers to do that; the Board has 
powers.

Shri Nathwani: I beg to differ. The 
Board can say, the branch officer has 
power up to Rs. 25 lakhs and beyond 
that, the General Manager has powers. 
W hat is there to prevent such a 
course?

Shri C. H. Bhabha: The legal inter
pretation that we have got is that the 
delegation has to be by the Board 
under this section. As the hon. Mem
ber says, there is delegation to every 
Branch Manager, since the section 
requires it. But it is not via the 
General Manager. The General 
Manager has got three times or ten 
times more power than the Branch 
Manager, but the General Manager at 
that stage cannot increase it to Rs. 25 
lakhs.

Shri Nathwani: It is the Board a£ 
Directors which gives power up ' to 
Rs.. 25 lakhs to the branch officer. B e-1 
yond that, the General Manager would 
be authorised to extend the powers.

..Chairman: The General Manager
also shall have only delegated autho
rity. He cannot increase his 
own authority or delegate his own 
delegated authority.

Shri Morarka: On page 3, there is 
another amendment dealing with the 
definition of temporary loans in sec
tion 203. According to this explana
tion, every demand loan is a tempor
ary loan.

Shri C. H. Bhabh*: The loans are
generally given on demand. “On 
demand” is one of the documents 
taken by banking companies. But the 
review of the loon takes place once 
a year by the Board of Directors. 
They are all demand loans. We feel 
that since now the definition of a 
temporary loan, which was non-exis
tent, is sought to be made as a loan 
given for six months, it would cause 
great hardship to banking companies. 
They are supposed to be demand loans 
in theory, but they come up for re
view once a year. Here you specify 
that a temporary loan should be for
0 months. So we say that in accord
ance with the practice of reviewing 
this loan once a year, you may kind
ly incorporate 12 months instead of 
six months.

*

Chairman: The witness has said 
that ordinarily all loans are really 
temporary loans, but they are rev ie^ ei 
every 12 months. Now if the limit is 
put at 6 months, that would dislocate 
the existing practice. He is putting 
forward that difficulty.

Shri P. T. Leuva: A ll the loans have 
been categorised as repayable on 
demand or repayable within six 
months. Loans which are repayable 
on demand can still be reviewed 
annually. But if a loan is made with
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the condition that it should be repaid 
within , months, then the explana
tion would apply.

Shri C. H. Bhabha: I am prepared 
to explain. A ll loans are demand
Joans as provided by the Banking 
Companies A c t  We take as one of
the documents a demand promissory 
note.. That does not necessarily mean 
that you demand it back from the 
customer after a week or six months. 
G enerally the understanding is that 
these loans w ill be review ed at the end 
of the year. In some casesf there are 
certain instalments to be paid. If you 
reduce the overdraft— if your turnover 
is X  and if you repay Y  out of that—  
then we shall be prepared to consider 
a renewal. We do not say we w ill 
not renew. They are all on demand, 
but that is the practice. The hard
ship to the client w ill arise if a 
demand loan is to be treated as a six- 
month loan and if we call it up at the 
termination of the six months. The 
alternative will be that the Board 
w ill have to review the position every 
six months. There are so many loans 
in the course of transactions during 
the six months— new and old— and it 
w ill be physically impossible for the 
Board of Directors in large companies 
to review them every six months.

Shri Morarka: On page, you are 
suggesting an amendment to section 
293(5), which is not covered by this 
present Bill.

Shri C. H. Bhabha: This is an old 
request of ours and we wanted to 
mention it wh«*o the law is being 
amended.

Chairman: But you will appreciSte 
that it will be outside our sphere now.

Shri C. H. Bhabha: Then I will 
drop it.

Shri Morarka: Your next amend
ment is to section 301(5).

Chairman: We can consider only 
amendments in the Bill.

Shri C. H. Bhabha: It is a correlated
section which is nought to be amended ' 
Clause 111(3A ) (b) says: ‘

“in the case of a banking com
pany to a n y co n tra ct or arrange- ;
ment (to w hich section 297, or. as i
the case may . be section 299 
applies) by the banking com

* pany for the collection of bills in 
the ordinary course of its busi

n ess.”

If the exemption is given only for 
collection of bill*, what happens if 
certain secret arrangements or con 
tracts are made? How shall we be 
able to maintain our secrecy? What 
will prevent an outsider from asking 
for a copy of that? As bills which 
are also in the nature of secret 
transactions between the bank and 
the customer sre sought to be exemp
ted, we request that the exemption 
should be extended to such contracts 
in the ordinary coursfe of banking 
business. If there is a general exemp
tion that w ill meet our demand.

Shri Morarka: Section 301, sub
section 5 is not being amended at the 
moment.

Chairman: We need not argue that 
with him. We w ill take into consi
deration all that. We need not argue 
with him. He feels this is correlated 
and a part of it. We will decide 
whether this is so or not.

Shri Morarka: What I want to know, 
Sir, is that this provision was there 
even in the old A ct of 1913. Since 
the Act was amended in 1956, I would 
like to know whether they had any 
practical difficulty during these years.

Shri C. H. Bhabha: Sir, my hon’ble 
friend has referred to the Act of 1913. 
There is a material difference. In the 
first place, all these details which are 
sought to be incorporated were never 
in existence in 1913 Act; secondly, 
1913 Act never sought that any copies 
could be given; 1913 Act never wanted 
this thing should be filed with the 
Registrar and there will be no 
guarantee of secrecy now. If you
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w ill refer to 1913 Act, you w ill find 
all that.

Shfi M m rfca: Now, I come to Sec
tion 22* in the Memorandum dated 
the 1st June. They are giving reasons 
w hy the branch offices should not be 
audited: firstly, because the State 
Bank of India does not audit; secondly 
because the cost o f compulsory audit 
w ill be high in relation to the turn
over of business at small branches and 
thirdly, that purpose is already being 
served. Could you please explain to 
the Committee how this purpose is 
already being served?

Shri C. H. Bhabha: As I said in my 
opening remark, these statutory
auditors, particularly under the Bank
ing Companies Act have to be sanc
tioned by their share-holders. In a 
general meeting, a resolution is 
usually passed « laying down their 
duties, that these auditors shall exa
mine X, Y, Z branches and call for 
such information, etc. Now, already 
by w ay of test audit, as and when an 
opportunity occurs, they examine 
these small officers. That is what 
we have said, that the purpose has 
been served under the present legisla
tion.

Shri Morarka: But at the present 
moment all branches of the Banks are 
not audited.

Shri C. H. Bhabha: That is correct, 
Sir. But if the general meeting wants 
that all the branches should be audit
ed, the general meeting can decide so. 
The words are: “unless the general 
meeting so decides.”

Shri Morarka: Now, I come to 
Memorandum dated 17th June. Clause 
64 wishes to amend section 209. Is it 
your impression that if this amend
ment is carried out, then all the books 
of the branches also w ill have to be 
kept at the head office?

Shri C. H. Bhabha: No, Sir; we do 
not visualise that. Every branch has 
got its main books and subsidiary

books. The head office may be the 
custodian of the shares registered, the
central office books, certain main 
books, inter-branch accounts and 
things like that. But every branch 
that is opened or permitted to 
be opened has to be sanctioned 
by the Reserve Bank. In addi
tion to that the Reserve Bank has a 
right of inspection of any small or big 
branch, which they exercise. A  
regular inspection takes place. So* 
we say that through this amendment 
of section 209, you are casting an 
unnecessary and unwarranted res
ponsibility. As soon as a small branch 
is opened, the Patna Registrar w ill 
have to be infoimed that we have 
opened a branch at Moga or w herever 
it is and that the books are here. That 
is what we are trying to point out.

Shri Morarka: On page 2 of the 
same Memorandum, section 293, you 
want that the Reserve Bank and 
Finance Corporations, etc. should be 
incorporated. Would you please 
explain his thing because sub-section 
4 of the above section deals with only 
your accepting deposits from the 
public?

Shri C. H. Bhabha: Sir, quite often, 
the surplus money of these specialised 
institutions *or temporary period 
remains with them and since many 
of these institutions have as their 
share-holders banking companies 
themselves or are directly or vitally 
interested in banking companies, they 
choose to keep their funds with them 
or distribute their funds with banking 
companies. If the section is kept as 
it is, we have drawn the attention of 
the#Hon’ble Members that there is a 
little difference in our thinking which 
should permit us to retain these funds 
which temporarily may be surplus 
to the needs of the specialised insti
tutions like, Finance Corporation. 
Supposing they issue bonds in the 
market, great portion of the bonds aro 
taken by the banks themselves. Now, 
during a period when they have col
lected the money and when they have 
fulfilled their objective of dispersing
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these loans, during that interregnum 
period, they choose not to keep those 
amounts with them not earning an y
thing.

Shri Morarfca: Is it not true that the 
borrowing needs of a bank generally 
depend upon the withdrawals by the 
public and, therefore, you cannot 
exactly forecast os to What would be 
your borrowing from the Reserve 
Bank or any other scheduled banks or 
from others? Therefore, the section 
should exempt banking companies.

Shri C. H. Bhabha: That is an inter
nal working. It does not exclusively 
depend on the withdrawals of the 
public. That is an incorrect state
ment to make with due deference to 
the Hon’ble Member. Banking com
panies adjust their needs as they want 
finance from time to time and if 
finance or borrowing is attractive 
from one source, say, the Refinance 
Corporation, banking companies would 
go there. That is w hy we have 
suggested that these other institutions 
may also be included.

Shri Morarka: On what grounds
can the banking companies ask for 
special treatment as compared to other 
companies?

Shri C. H. Bhabha: We are not ask
ing for special treatment. We are 
pointing out that occasionally the 
deposits from other specialised insti
tutions remain with banks and this is 
what has been somehow not noticed 
in this amendment.

Shri Nauahir Bharucha: I am refer
ring to section 301, sub-section 5 on 
page 4 of the Memorandum. Sub
section 5 relates to the maintenance 
of a register of contracts of compan
ies and firms in which Directors are 
interested. The argument advanced 
by the witness is that banks have the 
paramount duty of maintaining 
secrecy and that they should be 
exempted. My question is, since the 
very purpose of the amendment is to 
expose any transactions in which

Directors are interested, how does 
your argument stand?

Shri C. H. Bhabha: Sir, as i  have 
said a little earlier, it is incumbent on 
every banker— that is the basis of 
banking— to maintain secrecy of the 
transactions ot his customer. We 
apprehend that if this basis is in any 
w ay sought to be exposed to public 
gaze of this type— it is for the Govern
ment and the bon. Members to take 
a policy decision, it is not for us— then 
banking business in India will be 
greatly impaired, and the basis of 
banking business w ill be shaken very 
rudely if the clause permits the dis
closure of the details of the principal 
terms and conditions of contracts or 
arrangements made.

It may happen that there are com
mon directors in large corporations 
along with a bank. The corporations 
may not have ''ny direct stake with 
the bank or vice versa. But, for good 
business of banking, a certain share of 
the business of the corporation may 
be passed on to the bank. Now, if 
the details of all those terms and 
conditions are to be (a) noted in the 
register, and (b) made available to 
anybody, then it w ill create a very 
harmful effect on banking. That is 
our opinion.

Shri Naushir Bharucha: At page 6
of the memorandum relating to the 
question of certain risk regarding 
retrenchment compensation not being 
amenable to precise calculation, you 
say that it is an incalculable risk. 
Are you aware of the fact that under 
section 25 of the Industrial Disputes 
Act, it has been held that bona fide 
closure is not retrenchment? There
fore, a maximum amount equal to 
three months’ wages as compensation 
has been provided. Sot if three 
months' wages are definitely provided, 
and you know the wage bill, what la 
the difficulty in calculating the 
amount?
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Shri C. H. Bhabha: The hon. Mem

ber is trying *o differentiate or put a 
line between bona fide closure and....

Shri Naushir Bharucha: The Sup
reme Court has done it; it is not 1 
who am doing it.

Shri C. H. Bhabha: A ll right; the
Supreme Court has done it. I am not 
a lawyer of repute like my hon. friend.

Further, from the banking angle, 
we feel that such sort of unknown 
liabilities which cannot be put down 
on paper and which are not known at 
the time when a loan is made, should 
arise later. Then: are risks that a 
banker takes; but if more and more 
unknown or uncertain factors of this 
type are on the statute-book, we feel 
that there w ill be a shrinkage in the 
attitude of bankers towards industrial 
advance.

Shri Nanshir Bharucha: 1 would
next invite your attention to page
2 of your memorandum dated the 17th 
/une, regarding clause 76 amending 
section 234. Section 234 relates to the 
powers of the registrar to call for 
information or explanation. In that 
memorandum, you suggest that the 
powers of the registrar should be so 
limited as to prevent him from calling 
for information of a confidential 
nature from banking companies. Who 
decides whether the information is 
confidential or not?

Shri C. H. Bhabha: Our contention 
is that all information, confidential or 
otherwise, is exposed to the Reserve 
Bank of India through its regular 
checks and inspections. A ll informa
tion, good, bad or indifferent, vital or 
not vital, confidential or otherwise, 
is known to the central banking 
authority of the country.

We are also familiar with the 
powers and functions of the registrars. 
If registrars, however competent they 
may be, are given the powers to call

for information, we feel that (a) w e 
shall not be able to continue with our 
banking secrecy, (b) that we cannot 
be indemnified by the registrar or any 
other person against any claim or suit 
that may be instituted against us, 
and (c) that there w ill be a certain 
amount of impairment of our own 
credit and stature, if certain clients 
come to know that we have been 
called upon by the registrar to submit 
some information

In addition, the registrar is given 
powers to call for our books from any 
branch. I would like my hon. friend 
and you, Sir, to visualise a case where 
a small branch with six or seven 
staff members— since there are many 
branches all over the country, for the 
spread of banking, and otherwise— is 
called upon to produce certain books 
at the registrar’s office,’ which may 
be half a m ile away, for a particular 
bona fide purpose. If that is to be 
during banking hours, is it possible for 
the bank to carry on its banking 
business?

Shri Nanshir Bharucha: That does
not answer m y question. Who decides 
the confidential nature of any informa
tion?

Shri C. H. Bhabha: Well, naturally, 
the registrar, and not we.

Shri Lai Bahadur Shastri: Why
should it be necessary that those 
documents should be sent only during 
banking hours?

Shri C. H. Bhabha: If you so choose, 
they may be sent after banking hours. 
But the very fact that the documents 
are removed from a branch by a 
registrar is__

Shri Lai Bahadur Shastri: That is a 
different matter.

Shri C. H. Bhabha: My point is that 
those are the general business hours.

Shri Nanshir Bharucha: Regarding 
section 293 which deals with restric
tion on powers of the board to borrow
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money beyond the particular limit, 
ybur request is that as has been done 
by the amending B ill in the case of 
section 292, a sub-section may be 
added to section 293 exempting the 
borrowings by banking companies 
from the Reserve Bank of India, the 
State Bank of India or any other 
corporation. If this is done, then do 
you not think that the purpose of the 
section would be defeated, which is to 
prevent over-borrowing?

Shri C. H. Bhabha: No. Inter-bank 
borrowing is permitted and is permis
sible and is common practice also in 
the course of natural banking business. 
The State Bank is also a lender to a 
large extent, because the State Bank’s 
agency is employed for free trans
mission of funds from one place to 
the other. In other words, where the 
Reserve Bank has not got its own 
offices, the agency of the State Bank 
is used by all. But, generally, the 
Reserve Bank is the bankers*, bank. 
But where the bankers* bank has not 
got its own branch office or organisa
tion for these facilities, then, naturally, 
the State Bank comes into the picture. 
In addition, under the Banking 
Companies Act, for various guarantees 
given by banks lor various purposes 
in the natural course of banking 
business, the State Bank gives a line 
of credit. That is technically and 
literally a sort of borrowing from the 
Reserve Bank. Sometimes, there is 
an adverse balance against one of the 
banks, in a clearing; and at that time, 
a temporary loan is given, which has 
been laid down, as per the terms and 
conditions under the Banking Com
panies Act; the Reserve Bank is bound 
to advance that to that bank for that 
period. Quite often, the banks go to 
the Reserve. Bank for borrowing. My 
hon. friend may think that it may 
lead to over-borrowing. But the over
borrowing aspect does not come into 
the picture, because all these loans 
are carefully known to the lender, 
but the lender puts a limit for every

thing.

As I said, even the Reserve T^ankj 
according to the turnover of the insti
tution says that ‘You can extend 
guarantees for your clients to tha 
extent of Rs. 2 crores or Rs. 5 crores, 
Rs. 2 crores in one case, and Rs. 5 
crores in another case. So, there is- 
no overbprrowing.

Shri Naushir Bharucha: My last
question is in regard to what you have 
stated at page 3 of the memorandum 
on clause 180 dealing with section 531 
which relates to fraudulent transfers 
during liquidation. Your suggestion 
is that the transfer to a banking com
pany of property, in the course o f 
liquidation, should be exempted from  
the operation of this clause. Do you 
not think that this would defeat the 
very purpose of the section, first, by 
the property being transferred to a 
third party through a bank, and 
secondly, by the bank being nom inally 
brought in in the transaction?

Shri C. H. Bhabha: I beg to differ 
from my hon. friend. A  banker would 
never be a party to that.

Shri Naushir Bharucha: Not a party, 
but it may be a tool in the hands o f  
designing persons.

Shri C. H. Bhabha: You may call 
it a tool or party or anything. 
Generally, a banker would not sell 
or stake his reputation. What we are 
objecting to is this. In the course o f 
banking business, very often, the 
banker refuses to extend the credit. 
The borrower is unable to pay then* 
and there; and there may be a speci
fied asset of his which is unencumber
ed, which the banker may be willing 
to accept in order to continue that 
facility. Now, that is an unencumber
ed security which the borrower gives 
to the lender, that is, to the banker, 
in the ordinary course of business. 
Otherwise, the issue would be forced 
that you either pay us or go Into* 
bankruptcy. So, quite often, an addi
tional security i«: taken sg that the 
business continues and the business ir  
nursed through a period so that it 
comes on its proper bearings. T ta f 
is what we feel.
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Shri Naushir Bharucha: Since

transfers for valuable consideration 
without notice and in good faith have 
been excluded, where is the fear of 
a banking company's inability to 
prove its good faith?

Shri C. H. Bhabha: The bank w ill be 
able to prove good faith. But at a 
particular moment it m ay not be 
possible for it may be a continuous 
business of the bank.

Shri Avinashilingam Chettiar: Please 
refer to page 2. You point out cer
tain difficulties. But may I point out 
that the resolution that is passed by 
the Directorate would provide for 
•these difficulties. The conditions can 
be incorporated in the resolution it
self.

Shri C. H. Bhabha: 1 bow to the 
views of the hon. Member; but our 
lawyers say that such a resolution 
may not hold the field if it is con
tested.

Shri Avinashilingam Chettiar: Do
you mean to say that any resolution 
that may be passed must be applied to 
all branches with the same conditions? 
If an amendment is made that it w ill 
be subject to the conditions etc. w ill 
that satisfy you?

Shri C. H. Bhabha: Yes.

Shri Avinashilingam Chettiar: In
page 3, you have referred to some 
•local committees. I understand that 
in many banks local committees are 
doing a useful job. In your resolu
tion you can also provide for consul
tation with the local committees.

Shri C. H. Bhabha: Consultation
with local committees would not give 
them any power. There is a specific 
delegated authority to the local com
mittees to transact business. And, 
the local committees, when they are 
performing effective functions, exer
cise these powers. But very often, as 
1  have said, they are handicapped 
In the exercise of those powers when

the powers are restricted or specified. 
The local committees cannot be given 
powers by a flexible resolution or a 
wide resolution.

Shri Avinashilingam Chettiar: The
functions of your local committees 
are not m erely advisory.

Shri C. H. Bhabha: They advise; 
and they have also specific powers.

Shri Avinashilingam Chettiar: You
have given reasons for exemption 
from compulsory audit and one of the 
reasons given is that the State Bank 
is not compulsorily audited.

Shri C. H. Bhabha: That is inci
dental.

Shri Avinashilingam Chettiar: But
that is one of the important reasons 
you have given.

Chairman: He says that it is only 
incidental.

Shri Avinashilingam Chettiar: You
must have some reasons. What are 
the reasons that promoted you for 
this non-compulsory audit?

Shri C. H. Bhabha: Because the 
statutory auditors are very responsi
ble people; they know their own 
responsibilities. In cases where they 
have felt that there is sufficient 
evidence before them, namely certi
fied returns— which they have tested 
or checked occasionally by sample 
tests and satisfied themselves that 
they are correct— they have felt that 
they can certify the balance-sheet 
with full knowledge of their responsi
bility and also knowing the liability 
attached thereto.

Shri Avinashilingam Chettiar: With 
regard to wages being given priority, 
I can understand that because till 
now they are an undefinable quantity. 
But once they are defined by law, 
w ill they not cease to be an undefln- 
able quantity?

Shri C. H. Bhabha: Definition by 
law does not specify the amount in 
actual practice.
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Chairman: He has given his opinion 
on this point. We need not labour 
it further.

Shri Mulchand Da be: You pointed 
eut in your opening remarks that the 
banking companies should be treated 
separately from the others. In that 
connection you also pointed out that 
you are governed by the Banking 
Companies Act. In this connection, 
may I draw your attention to section
3 of the Banking Companies A ct 
which says that the provisions of this 
A ct shall be in addition to and not, 
except in so far as is hereinafter 
provided, in derogation of the Indian 
Companies A ct and any other law  for 
the time being in force. The difficul
ties that you have pointed out with 
regard to the working of the Banking 
Companies A ct can, I think, be very 
properly placed as amendments to the 
Banking Companies A ct and not to 
the Indian Companies Act! I think 
that A ct is also being amended and 
it would be more appropriate for you 
to place all these objections and diffi
culties before a committee appointed 
for that purpose.

Chairman: So far as this particular 
Bill is concerned, he has expressed 
what special treatment the banks 
desire. We need not go into the back
ground or the case they make out for 
special treatment because they have 
specifically mentioned their points 
with regard to the clauses concerned.

Shri Mulchand Dube: The special 
difficulties which the banking com
panies are likely to encounter by 
enacting the various clauses have been 
mentioned in the memorandum. These 
difficulties w ill apply generally to all 
companies. If the banking companies 
want special treatment for themselves, 
that has to be governed by the Bank
ing Companies Act and not by this 
Act.

Chairman: We have to discuss 
whether we are going to agree with 
the views put forward by him or not. 
But he has put forward his views why 
they want special treatment.
«73 L.S.—2,

Shri Mulchand Dube: If they want 
special treatment, a treatment different 
from the one meted out to other com
panies, they should go to the Bank
ing Companies A ct and not to this.

Shri C. H. Bhabha: We agree.

Chairman: The witness says he
agrees with the hon. Member.

Shri Bisht: In your memorandum, 
page 23, you have raised certain points. 
I may draw your attention to the 
Shastri Committee’s Report, pages 
106 to 109. These very points were 
raised before the Shastri Committee; 
and, in order to meet these points, 
the Shastri Committee has recom
mended a new proviso, an extension 
of which would amply meet your 
points. For instance, the Shastri 
Committee says that in order to cover 
cases where large sums have to be 
raiBed, the practioe is to have local 
boards of directors or local committees 
to advise and guide the Branch 
Manager and the principal officers in 
regard to the sanctioning of loans. 
Previously, the sanction had to be 
obtained from the headquarters before 
granting such loans.

Chairman: That is exactly the
ground why these companies have 
submitted their memoranda as to 
w hy they do not agree with the Shastri 
Committee's observations.

Shri Bisht: I am drawing his atten
tion to this that the words ‘with such 
conditions as the Board may pres
cribe* were not there in the existing 
law. Therefore, when the Board is 
delegating power it can prescribe the 
conditions. The delegated authority 
shall have to take the prior consent 
of the General Manager or the dele— 
gated authority shall have to consult 
the local committees— all these come 
under ‘such conditions as may be 
prescribed*. These words did no* 
exist before.

Chairman: Shri Morarka also raised 
the same point. He has answer** 
the point. If we do not agree wttft
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him, we need not argue the point. 
We can discuss it when the witness is 
not here. But he has answered that 
point. Whether the answer satisfies 
us or not is a different thing.

Shri Blsht: I wanted to know if 
that point has been made.

Shri C. H. Bhabha: I am aware of 
the Shastri Committee and w e repre
sented to that Committee about that, 
but we feel hat this little amendment 
is not necessary. And we have been 
so advised legally also.

Shri Tanga man!: You referred to
section 228. What I would like to 
know is whether there are any branch 
auditors for branch auditing, in any 
of the branch offices. That is the 
first point I would like to know.

The second point is, would you not 
consider it desirable to have such 
branch auditing to prevent irregular
ities and fraud and such other things 
in the branches themselves?

The third point arising out of the 
same is this. You referred to section 
41(7) of the State Bank of India Act,
1955. Would you like the same con
trol to be imposed on the scheduled 
banks also?

Then you also referred to section 7 
of the Companies Act.

Chairman: You may put the ques
tions one after the other, after each 
question is answered.

Shri Tangamani: They deal with 
the same point.

Chairman: Perhaps the witness may 
find it difficult to answer them at one 
and the same time.

Shri Tangamani: Would you consi
der the returns contemplated in sec
tion 27 to be the same as the audited 
report?

Shri C. H. Bhabha: In most of the 
cases the returns are recorded not by 
us but by statutory auditors who 
know their responsibilities and liabili

ties. They sign the balance-sheet. 
It is sufficient proof and evidence for 
them to incorporate them in the con
solidated balance-sheets.

Shri Tangamani: A t page 3 of your
first memorandum, you referred to 
section 292(4),— the purposes for 
which the loans m ay be made. Y ou  
want that to be deleted. But is it not 
the practice now that before loans are 
sanctioned the banks know the pur
poses for which the loans are going 
to be utilised? Would you not con
sider it necessary to know the pur
poses for which the loans are advanc
ed to them and are to be utilised. 
Perhaps the loans m ay be utilised for 
speculative purposes like hoarding of 
foodgrains.

Shri C. H. Bhabha: V ery  correct*
The purpose is the consideration that 
the banker looks into. Quite often, he 
also keeps a watch whether the pur
pose for which the loan is given is 
adhered to. But both in the accounts 
of the borrowers as w ell as in t^e 
day-to-day conduct of business, very  
often, there is no compartmentalisa- 
tion or demarkation of the loan, to 
the effect that this Rs. 50,000 is used 
specifically for this purpose and so on. 
It may overlap in some cases.

In the accounts of the borrower* 
also there is no such specific thing 
that the loan of Rs. 50,000 borrowed 
from a bank has to be exclusively 
used for such and such a thing. There 
is no legal obligation about it 
although they m ay tell us w hat it is 
for and we also see that it is done. 
That is w hy w e have fe lt that it  wffll 
create practical and onerous responsi
bilities for us and so w e w ill not be 
able to fulfil our functions in letter 
and spirit. That is what we have 
tried to show there.

Shri Tangamani: A t page 4 of the 
memorandum regarding section 303(3) 
ypu say that shareholders have be
came more conscious of their lights. 
T!hen you proceed to show in the 
memorandum that chances of t im in g  
their rights have considerably Iticrgy
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ed. Is it your contention that things 
fttust be done behind the back of the 
ghareholders who are conscious of 
ih e ir  rights?

Shri C. H. Bhabha: No, Sir. I am 
aorry if the hon. Member has got 
that feeling and comes to construct 
th at sentence in the w ay he has done.
I  say it with due deference. What 
w e  have tried to show is that banks 
are essentially credit institutions and 
credit being a very tender plant it 
can be adversely affected by even the 
smallest sort of mischief even if  that 
m ischief be unintentional. There 
have been very solitary cases but, 
those cases have been salvaged or sav
e d  because the Reserve Bank steps 
into the picture and says to the share
holder that the Bank is satisfied. The 
exam ination by the Reserve Bank or 
the chit from the Reserve Bank 
a llow s the credit institution to func
tion . Nobody can check rumours,—  
leav e  aside the shareholders. Even 
rumours affect the credit institutions. 
T h a t is what we have tried to point 
out. Under this amendment there 
w ill be a bigger chance for that sort 
o f mischief, unintentional though it 
m ay be, being played against the cre
dit institutions specifically.

Shri Tangamani: I put the last
question. Several questions w ere 
asked about the compensation payable 
to the employees. Section 53IB deals 
with the arrears of wages up to a 
maximum of four months as a pre
ferential payment in the winding up 
of a company. The section limits that 
m aximum to a thousand rupees. In 
the Industrial Disputes Act, as amend
ed, in 1953, Chapter V  clearly says 
what w ill be the auantum that is pay
able to each employee. Do you hold 
that at the time when a particular 
loan is . advanced at any particular 
period of time, we do not know what 
w ill be the compensation payable to 
the employees?

S h ii C. H. Bhabha: I have replied
to  that.

Shri Tangamani: Can you not fix
a  percentage in terms of the annual 
w a g e  bill? That could be done fo r  a 
particular period of time.

Shri C. H. Bhabha: I do not agree
with the hon. Member. I still main
tain that this is a contingency, an un
determined liability, so far as the 
banker is concerned. I do not wish 
to go into the policy underlying this, 
but I do feel that as lending institu
tions banks would be chary hereafter 
of making, to the fu ll extent possible, 
industrial advances in this country. 
That is what I wanted to say. I am 
not concerned with the policy deci
sion.

Shri Chinai: M ay I know how the 
audit of the branches of the banks 
is conducted at present? Also, m ay I 
know what would be their effect or 
w ill there be any effect of the audit
ing, in view  of the amendment sug
gested for section 228?

Shri C. H. Bhabha: I have briefly
answered that. Statutory auditors as 
determined by the general meeting 
carry out the audit but for most of 
the branches, although they owe a res
ponsibility to the shareholders, they 
have to comply w ith their liability to 
the members of the company, and 
otherwise..............

Chairman: The hon. Member knows 
the answer but I think perhaps he is 
driving at some other point.

Shri Chinai: You have answered
that in the beginning. But I wanted 
to have a detailed knowledge about it, 
namely, whether the auditor at pre
sent does come in the w ay of branches.

Shri C. H. Bhabha: He does not; not 
at present.

Shri Chinai: If he does not, w hy do 
you object to the amendment of sec
tion 228?

Shri C. H. Bhabha: Because, the
amendment as it has been put here, 
would compel every banking company 
to appoint a chartered accountant for 
even the smallest branch employing 
five to seven people, or alternatively, 
through a resolution of the members, 
the Board would be authorised in con
sultation with the auditors of the com
pany,— the statutory auditors— to ap
point X, Y  or Z to declare who
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should be qualified auditors. We feel 
that if this process is applied to bank
ing companies, which at times have 400 
or 500 branches— the State Bank has 
got 700 branches— then the accounts of 
the banking companies would (a) 
never be audited in time; (b) the ex
penditure would be enormous; and (c) 
it would not be worthwhile to chal
lenge the responsibilities and liabilities 
of the statutory auditors who know 
their business and who have been so 
far satisfied in accepting certified re
turns from those branches. In spite of 
the certified returns, they take sample 
audits in branches with their full 
powers and they are doing it occa
sionally.

Shri Chinai: Regarding the amend
ment to section 292(1), w hy would it 
not be practicable to give effect to this 
scheme?

Shri C. H. Bhabha: As I have ex 
plained, this is one of the great practi
cal difficulties which bankers have 
been confronted with after this new 
section was incorporated in the A ct of 
1956. It compels directors of banking 
companies to delegate directly autho
rity to Managers. As I have explained, 
quite often the managers in their over
enthusiasm or over-zeal may step be
yond their authority for keeping a cus
tomer. Again, quite often he may 
have come to the limit of his powers, 
but an old customer comes and he can
not turn him away. Thirdly, he can
not, as he used to do formerly, tele
phone to the General Manager, or one 
of the senior officials. Form erly the 
delegation from the Board was to half 
a dozen senior officials who in their 
authority could give sanction on the 
telephone or telegraph. To that extent 
it w ill create hardship to the banking 
companies.

Shri Chinai: Is it not a fact that
the managers of these big companies 
are very high-powered personalities 
and they have very wide powers? 
If that is a fact, is it not possible that 
the Board may delegate some power 
to their managers who can take de
cisions for themselves, so far as the 
branches are concerned?

Shri C. H. Bhabha: No, that is not 
possible; as the section stands and as 
the A ct stands it is not possible. 
That is what w e pointed out to th e 
Shajtri Committee.

Shri Chinai: Would the suggested
amendment to section 301, sub-clause 
(5) have any harm ful effect on the 
business of banking?

Shri C. H. Bhabha: I have already 
explained that.

Shri Chinai: What w ill be the harm 
ful effect on the banking business as 
such if w e amend this section?

Shri C. H. Bhabha: It w ill shake
the very basis ai banking business,, 
namely secrecy.

Shri Lai Bahadur Shastri: Mr.
Bhabha might have seen the present 
A c t  I  m erely w ant to draw his 
attention to sub-clause (d) of clause
9, which says that for clause 9 the 
following clause shall be substituted 
— definition of a branch:

“But does not include any es
tablishment as specified in any
order madfe b y  the Central G ov
ernment under section 8.”

The Central Government has got 
the powers to exclude any branch 
from compulsory audit. It may be 
banking companies, branch offices. 
Does this not satisfy you?

Shri C. H. Bhabha: So far as bank
ing companies are concerned, w e are 
anxious to expand or increase the 
number of branches. Quite often i f  
a branch at the end of one year or so 
becomes unremunerative, it is shift
ed with the permission of the Reserve 
Bank in every case. Now at every  
stage an exemption in the course o f 
the year is sought to be asked. T he 
statutory auditors themselves w ill 
get confused:

Shri Lai Bahadur Shastri: If gene
ral permission is given?

Shri C. H. Bhabha: That is a ̂  mat
ter of palicy so far as you are oonkr 
cemed. The. section as it stands.
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applicable. Whether , you give sanc
tion or you do not is a m atter of 
governm ent policy. We felt it our 
d u ty  to point out the hardship that 
would be brought on the banking 
companies and on the growth of 
Indian banking.

(The witnesses then withdrew)

11 Tiata Industries Private Limited, 
Bombay

Spokesm en :

1. Shri J. D. Choksi.

2. Kum ari G. N. Cowasjee.

(Witnesses were called in and they 
took their seats).

Chairman: We have all read the
memorandum submitted. Have you 
anything to say in addition to or sup
plem ent of it?

Shri J. D. Choksi: I should like
to  m ake a few  prelim inary observa
tions and also to refer to certain 
salient provisions in our memoran
dum.

' Sir, the Group that I represent 
appreciates that Company Law  is 
essentially a m atter of regulation and 
you mu9t expect more regulations in 
matters concerning companies than 
in the ordinary affairs of an indivi
dual. But, Sir, it is our feeling that 
the stage has now been reached, with 
the Companies A ct of 1956 and this 
Bill, where regulation has been 
stretched to a point that' it prevents 
companies from really exercising 
their ordinary rights of carrying on 
business. That m ay appear to be a 
very  general statement, but I would 
like to illustrate it. I would only 
say this that you have increased the 
responsibility on those in charge of 
management enormously and you 
have reduced our powers and autho
rity, which is not good; because, when 
you increase one's responsibility, 
whether it be an individual or a com
pany, you should let him have the 
authority to match that control which 
you have chosen to impose on him. 
We feel that that is not there.

Today those in charge of manage
ment cannot even appoint a selling 
agent for a village for their goods 
without going to the shareholders 
for sanction. It m ay seem ridiculous, 
but in the result, companies are 
forced to commit a breach of the 
law. I have to go to m y shareholders 
to sanction the appointment of a sole 
selling agent to sell m y sewing 
machine. If he dies or if I find that 
he is not sufficiently honest or homour- 
able, I have to go back to my share
holders. Otherwise my business 
comes to a standstill.

I think this body, which is repre
sentative of the public of India, if I 
m ay say so, is aware that in large 
companies like the Tata Iron and 
Steel Company, it costs Rs. 50,000 to 
call a general meeting of the com
pany. Am  I to call a general m eet
ing just to appoint an agent because 
the form er agent has died? There 
should be w ays and w ays of getting 
over these difficulties. The trouble 
is every time the company adminis
tration finds there has been some 
malpractice or dishonesty, they 
promptly think there is need for 
legislative control. If I m ay say 
so, that is a wrong approach. Punish 
the wrong-doer, but for goodness's 
sake, you have already placed a 
strait-jacket on management and now 
you are putting shackles to his feet 
and it is very difficult to run com
panies.

There is a general penal provision 
that if there is a breach of any of 
the provisions of the law, the com
panies w ill be liable to be prosecuted 
and penalised. I have asked the de
partment to tell me to which section 
does this apply but I think they are 
unable to say so, because there are a 
number of provisions of the law 
which are purely regulatory. If you 
w ant to increase your capital and if 
you do not go through a particular 
procedure, your capital is not increas
ed. But that is not a case for pro
secution. Those in charge of manage
ment can only proceed on the basis 
that every section has a penalty 
attached to it, which makes things
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very  difficult. I do plead that this 
Joint Committee should do something 
to break some of these fetters. There 
is a further illustration under section 
346, Government's sanction is requir
ed for making changes in the consti
tution of a managing agent of a com
pany. In fact, there is a provision that 
you have to get the consent of G ov
ernment when a managing agent's 
partner dies. God, of course, does 
not wait for Government's sanction. 
If I may say something personal, I 
have been a member of the Company 
Law  Commission which dealt with 
these applications running into
thousands, some of which were of the 
most trivial character. A  share of a 
managing agency company changes 
by virtue of the death of a member. 
You have to go to the Government for 
the sanction of the transfer of that 
chare from the dead man’s name to 
his successor. The law
is somewhat onerous. If G ov
ernment does hot grant sanc
tion, the consequence is not that the 
share cannot be transferred, but that 
the managing agent ceases to hold 
his appointment as managing agent, 
which is a rather curious result.

Prom my experience of that Com
mission, I have found that about 90 
per cent of the changes in the consti
tution are as a result of forces of nor
mal occurrence. I do beseech this 
body, after hearing me, to make that 
section applicable only in the event 
of a certain number of shareholders 
applying to Government to control 
any change in the constitution of the 
managing agent. We have now a very 
fine code under one of the sections 
that where 100 shareholders or su?h 
number of shareholders as represent
10 per cent of the capital apply, Gov
ernment is entitled to take certain 
action to prevent oppression and mis
management. I request that the same 
principle be applied to section 346 
also. Let not every alteration in the 
constitution of a managing agent be 
subject automatically to Govern
ment's sanction. It is a waste of pub
lic funds; waste of time of the Com

pany Law  Commission and w aste o f  
Government's time.

Take the case of a director retiring 
in the ordinary course of events. M*. 
Homi Mody, one of m y colleagues, is 
just retiring, but his retirem ent is not 
effective till the Government of India 
sanctions it. I know it is going to 
sanction it, but in the usual w ay, it 
w ill take about 2 months to get the 
approval of the Commission. W hy ts 
this necessary? So, I ask that these 
changes in the constitution should be 
made autom atically provided Hie 
managing agents give notice to their 
shareholders and the shareholders 
have the right within a stated period 
of time to apply to Government that 
they should approve of the change 
in the constitution and then it would 
be effective only if Governm ent 
agrees to the change. I have that 
proposal at page 26 of m y memoran
dum and I do earnestly request the 
Joint Committee to be kind enough to 
consider it. It w ill save an enormous 
amount of time.

If you look at page 27, there I have 
made certain proposals, which I w ill 
not read because I trust they have 
been read. There is a proposal w hich 
provides that the death or retirem ent 
of a director should not require ap
proval. A  sub-clause has been added 
providing that it w ill be obligatory 
on managing agents within 21 days 
to notify the shareholders of such a 
change. In the event of such notifi
cation being given, the powers exer
cisable by the Central Government 
under clause (1 ) shall only be exer
cised if within 90 days thereafter an 
application is made for that purpose 
in the case of a company having a 
share capital by not less than 100 
members of the company or not less 
than one-tenth of the total number o f 
members, whichever is less, and in 
the case of a company not having a 
share capital by not less than one- 
flfth of the total number of members. 
That form ula of representative share
holders has been adopted in other see- 
tions of the A ct also. So, I do plead; 
that it would go a long w ay to in~
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crease the despatch of business by 
operating companies. As it is today, 
w e find ourselves in a difficulty. Sir, 
that is one of the important sugges
tions w e wish to put forward.

Now, Sir, there is another section 
which affects m y group of companies 
v ery  seriously and if it is put into 
operation— I refer fco clause 124— it 
w ill mean that Tata Industries which 
are the managing agent of a very  
large group of companies, sim ply dis
appear from business, completely dis
appear from business. I do not 
understand how that section, if I may 
say so, crept into the Bill. Frankly 
speaking, I think, there has been 
some serious misunderstanding in 
this position. The Shastri Committee 
held a very  elaborate enquiry, as 
this body knows, into the w orking 
of companies and they made a num
ber of suggestions and a number of 
witnesses w ere examined by them. 
The proposed section provides that 
no subsidiary company can be a 
managing agent. No such evidence 
Was laid before the Shastri Com
mittee. I make bold to say, that no 
such evidence has been produced be
fore Government that there has been 
any abuse of authority by subsidiary 
companies which are managing agents 
or has any malpractice been found 
at their doors? Surely, I am entit
led to ask, if you are going to dep
rive certain groups of companies of 
their ordinary business activities, you 
should only do so provided you find 
that there has been some serious 
misconduct by such groups or their 
position as managing agents led to 
serious abuse of authority. There is 
no instance of that. When I read the 
B ill, I turned to the Explanatory 
No4e to find out what was the reason 
for this amendment and all that I 
find in the Explanatory Note is a 
paraphrase of the clause. If you w ill 
kindlv look at page 112, all that it 
says is:

“Clause 124— The proposed 
new  section provides that no 
company shall appoint or em
ploy as its managing agent any

body corporate which *s itself a
subsidiary of another body cor
porate,”

Shri Morarka: No legal language.

Shri J. D. Choksi: It is m erely
a paraphrase of the section. M ay I 
say this, the Hon’ble M inister him self 
has pleaded for decentralisation in 
the affairs of company. May I say 
that the creation of subsidiary com
panies is a form of decentralisation. I 
thihk, it is hardly necessary for me to 
say that before this body. In fact 
there are a number of sections of the 
A ct dealing with subsidiary companies. 
Perhaps, the name ‘subsidiary’ is a 
misnomer. It gives the impression 
that it is an inferior type of aninuB. 
It is not so. It is m erely that it is a 
specialised company in the sense that 
50 per cent of its capital is held by 
another company and ultim ately, Sir, 
the capital of all companies is held 
by individuals. Ultim ately it is the 
individual* who owns companies. In 
the case of subsidiary companies, a 
holding company has been superven
ed. In other words, the original 
share-holders form a company called 
the holding company and then for 

certain purposes, to which I w ill brief
ly  refer, the holding company forms 
subsidiary company in which it holds 
either the whole or a m ajority inter
est in the capital with the object of 
transferring some particular field or 
activity of the parent company to 
the subsidiary company. There is as 
much delegation in any company 
management, whether it be a princi
pal company or a holding company, 
as there is in subsidiary company. A ll 
management of a company is a mat
ter of delegation.

Now, it has been said that a subsi
diary company is not qualified to be
come a managing agent W hy? In 
m y own group the subsidiary com
pany which is the managing agent is 
more competent than the holding 
company to be a managing agent, be
cause Tata Sons, the original firm



22
which was created by late Mr. J. N. 
Tata had a number of activities, trad
ing and otherwise and today its share 
capital is mainly held by two large 
public charitable trusts created by 
the Tata family. In fact, the consti
tution of that company is such that 
it is difficult to appoint other Direc
tors to its Board. So, Tata Sons de
vised in 1945 a formula whereby they 
created Tata Industries to take over 
all the managing agency activities of 
the parent firm and as a result of that 
creation of Tata Industries w e w ere 
able to invite outstanding administra
tors from Government service, from 
public life, specialists, financial ex
perts, technical experts and we have 
a very large Board of 13 or 14 
Directors today, each a specialist in 
his field or a tried administrator in
cluding administrators that have 
grown up through the ranks of the 
various Tata companies.

Now, we claim that a company of 
that type which is solely devoted to 
m anaging other companies and which 
is, therefore, skilled in the technique 
of management, and which m ake it 
their -study to understand the techni
ques of management is far better qua
lified than a trading organisation to 
be a managing agent and it is by 
creating such a body of specialists 
that you get the type of managing 
agents which Government want. In 
fact, Government itself have suggest
ed that they must improve the stand
ard of secretaries of companies be
cause a large number of companies 
have not got the secretarial assist
ance they need and suggestions have 
been made to improve the qualifica
tions of the secretaries and make 
them more fit to perform secretarial 
services. Well, Sir, this is actually 
w hat we have done. It is a process 
of decentralisation which has merged 
into this managing agency company 
all the functions of management and 
nothing else. ’R iey are not concern
ed with buying cotton, selling cotton; 
they are not concerned with acting as 
selling agents. They have no other 
interests. Their interests are to pro

tect solely the operations of their 
principals and I say, w ith a ll the em
phasis that I can, that that body is 
much more qualified to act as manag
ing agents than any other type at 
managing agents.

Well, Sir, under the provisions of 
this Bill such managing agents dis
appear com pletely from the field w ith
out any investigation into their acti
vities, without any evidence of m al
practice, without any evidence that 
they are less competent. On the con
trary, if  the share-holders of the Tata 
Group w ere to be asked, they have 
appointed these managing agents un
animously. W hen the time came 
for appointments of the managing 
agents, the Government have ap
proved these appointments. 1 deal 
with the practical facts of life  and 
companies also have a practical life 
and I do earnestly submit that there 
is no case for abolishing managing 
agencies in the hands of subsidiary 
company. That is my point No. 2. 
Otherwise, the result w ill only be this. 
If you destroy that particular type of 
managing agent, it only means that 
you w ill weaken the managing agent 
by converting him to a non-subsidiary 
of a powerful holding eompany w ith 
large financial resources. How does 
a subsidiary company become a non
subsidiary company? B y  transferring 
shares in the holding company to the 
share-holders of the holding company. 
What purpose does it serve 
Government? What purpose does it 
serve the Company Administration? 
In my own group Tata Sons’ resour
ces are about Rs. 10 crores. The 
managing agency company, apart from 
the individual status of the structure, 
has not resources beyond a sum, may 
be of a crore of rupees. Now, as a 
matter of fact, it is well known that 
all responsible holding companies 
underwrite the obligations of their 
subsidiaries, and in our own case the 
managing agents have stood guaran
tees to the extent of about Rs. 3S 
crores for the member companies of 
which they are managing agents and 
the holding companies have Joined
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an the guarantees. W hy destroy that 
set-up? It is a perfectly sound set-up. 
It is not a question of control of 
authority in a few  individuals at all. 
It is a question of the whole of the 
resources of an industrial house being 
put at the service of the companies 
which they have promoted. I w ill say 
no more on that.

Shri Morarka: Before the witness 
goes to the next point I want one 
small clarification. His objection to 
Hie provision that no subsidiary com
panies should be appointed mnniagiTijf 
agents I can understand. There was 
a discussion that no subsidiary com
pany should have the managing 
agents. Has the witness any objection 
to that— a subsidiary of another 
holding company should not have 
managing agents?

Chairman: We are discussing clause 
124. W e shall come to that later.

Shri J. D. Choksi: That w ill be a
fundam entally different point which I 
.shall answer later.

As regards clause 124 it is proposed 
that it should apply only to future 
appointments of managing agents, 
•after this Bill becomes law. A s the 
Joint Committee knows all managing 
agencies cease on the 15th of August, 
I960. So all appointments effected 
from that date w ill automatically 
come under, this ban. That is all I 
have to make clear.

I should like to make a suggestion 
here and it is right that I should do 
it. Under the law as it stands today 
holding companies of managing agents 
are not subject to the control under 
section 346, that is, any change in 
the constitution of a holding company 
does not require government sanc
tion. Although there have been no 
cases where it has been said that as 
a result of lack of control there have 
been abuses on the part of holding 
companies of managing agents, I would 
submit that clause 127 should be made 
o£ general application, namely that 
in future a change in the constitution 
<rf a holding company should be

deemed to be a change in the consti
tution of the managing agents. Gov. 
em inent thereby w ill have effective 
control not m erely over the change 
in the constitution of the subsidiary 
company but also a change in the 
Board of Directors of the holding 
company. In other words, I am sug
gesting widening the control which is 
given under section 346, which I want 
to extend to all managing agencies.

I have briefly in my prelim inary 
remarks referred to the plight, if  I 
m ay say so, of selling agents. We, 
the group of companies I represent, 
which is a fa irly  important group, 
agree that the duties of selling agents 
and ot managing agents are incom- 
parible w ith one another. W e do not 
believe that managing agents should 
be interested in any form  or even 
rem otely with the sale at the pro
ducts of their principal companies, be
cause there is a conflict of interest.

A  managing agent is there to pro
tect the management of the com
panies he manages and to control the 
activities of selling agents. But we do 
say this: do not prevent companies, 
and the large m ajority of them have 
honest managing agents, from carrying 
on their business. You w ill thereby 
be handicapping companies as against 
business partnerships and other Arms 
which carry on business. When yom 
say in the case of selling agencies that 
they should not only have the appro
val of the shareholders but also G ov
ernment’s approval, you are placing 
those companies in an inferior competi
tive position as regards foreign competi
tors. Today if I want to sell my cloth 
in Australia— I do sell my cloth in 
Australia— if I appoint a sole selling 
agent, I have to go to the shareholders 
of m y company to get their sanction. 
If this Bill becomes law, I may have 
to go to Government to get Govern
ment’s sanction also. With all respect 
to Government, no self-respecting sel
ling agent in other countries would
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be prepared to submit their appoint
ment as selling agents to the control 
of the Government of India. If w e 
sell in another country w e have got 
to sell according to the conditions 
that exist there and it puts me in an 
entirely incompatible and in an in
ferior competitive position w ith foreign 
interests selling in that market. Under 
this section Government has to approve 
the appointment and also the terms 
and condtions on which it is made. 
Surely it is not our intention, but w e 
are leading— I do not like the use of 
that word— to a totalitarian regim e in 
matters of business. We do not want 
that; w e want to see that our busi
ness activities expand and I say it is 
wrong to place these companies in this 
inferior sort of competitive position 
with foreigners.

The trouble is that not m erely does 
it apply to sales abroad, but even 
within the country. Pow erful inter
national corporations can sell within 
this country without these restrictions. 
But if I have to sell my soap or my 
household goods or m y sewing ma
chines in competition with them, I 
have to go through this rigorous, time
consuming, money-consuming proce
dure. As I told you in some com
panies it costs Rs. 50,000 to hold a 
general meeting and Government may 
take two or three months to give its 
approval or sanction to the appoint
ment of the selling agents. And if I 
am dissatisfied with the selling agent, 
or if  I want to alter his terms in some 
small respect, I cannot do so till I get 
the sanction. This is not the w ay for 
any company in any country to run 
business. B y all means punish us; 
have the most drastic penalties if we 
commit a breach of the law  which 
you consider as corrupt; but do not 
let us have this form of control. It 
does not serve any purpose; it only 
tends to create, if I m ay say so, 
a monolithic structure in the company 
organisation where every time they 
have to come up to Delhi for appro
val. W e do not want that sort of situ
ation. That is not the decentralisation 
which the hon. Minister himself

pleaded for. W e w ant decentralisa
tion. W e frankly do not want any
thing else. We want to be able to run 
our business in an effective manner, 
competitive w ith every other com
petitor, and we want to see that w e 
do a good job of our business. And we 
are prepared to disclose everything 
afterwards and report it to our share
holders. We can maintain registers 
about the appointment o f ' selling 
agents. Suppose I appoint a selling 
agent in a district, a sole selling agent, 
because that is the normal w ay of 
carrying on business; and if  he is 
satisfactory, I do not want to appoint 
another to compete with him. W hy 
should I, when I want to change his 
appointment, go to the shareholders? 
A fter all, I am responsible to the 
management. G ive me the authority 
of management. If I have a business 
of my own, without shareholders, I 
could do it. And frankly, if the 
partnership law  were^fo be changed 
and if w e were allowed to have part
nership of more than ten personsr 
what would be the position? Now ten 
persons only can form a partnership; 
if it is more than ten persons, you 
must have a limited liability company. 
I am confident that a number of busi
nesses would convert themselves into 
unlimited liability partnerships— if 
they could take thousands of partners, 
I am quite sure that numerous mem
bers of the public would like to be
come members of that partnership— , 
rather than go through this procedure.

I would like to make this plain that 
in my expreience of the last nine years 
I have not come across a single in
stance where Government has not 
done the right thing in approving 
applications under the Company Law. 
I w ill say that I have not come across 
a single instance. But I w ill say this 
that I have had to w ait quite a long 
time to get Government’s answers and 
that is what matters. It creates only 
expenses on the part of the Govern
ment as w ell as the company. We have 
nothing of this in any o^her country 
w here you have joint stock enterprli©.
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W e are not allowed to carry on ordi
nary activities. W e are not allowed 
to sell in the m arkets that w e select 
and through the agencies that w e 
select, except by control.

A nd finally I say this, and I say it 
w ith a great deal of emphasis, that 
a* selling agents are not really  a 
creature of the Company Law , this 
distinction between selling agents of 
limited liability companies and selling 
agents o f ordinary individuals is 
really, if  not an actual breach of the 
Constitution, against the spirit of the 
Constitution. Because, in pith and 
substance, it is not a provision relating 
to Company L aw  at all. It is a provi
sion dealing with trade and commerce. 
If the Government of India feel that 
certain commodities have to be con
trolled, they should do it quite inde
pendently of the Company L aw  ad
ministration. If the sales of certain 
commodities, in the public interests, 
have to be controlled and selling 
agents have to be approved, b y  all 
means Government have the right, 
and they should exercise the right, 
but not by virtue of Company legis
lation. Company legislation is con
cerned with the administration of com- 
jpanfes. Then it w ould apply to a ll 
bodies that deal in those particular 
commodities and not m erely to limited 
liability companies, and that too to 
Indian companies and not to foreign 
organisations.

I have had m y say. I m ay say that 
w e personally are not so much inter
ested on this point, but we consider 
it is a matter of imDortant principle, 
and that is w hy w e want to represent, 
w ith all the emphasis we can, our 
point of view  to the Joint Select Com
mittee.

T h e next one is a new  creature 
under the law — Section 43A Com
panies. We aocept without question 
the principle that when you have pub
lic funds in private companies, there 
should be full control. But when you 
have private funds in private com
panies, the mere fact that there is a

body corporate which is a share
holder, should not convert an essen
tially private company into a public 
company. We have dealt with that at 
p. 3 of our Memorandum (Clause 15h 
We straightw ay agree that when 25 
per cent of the capital— we would
rather have it at 40 per cent, but if the 
Legislature feels that it should be 25 
per cen t— when this percentage of 
capital is held by a public company in 
a company, then that other company, 
even if it is a private company, sftrtlld 
be subjected to the liabilities o f a 
public company under the law, because 
then that private company is dealing 
with public funds, although indirectly. 
That principle is conceded. But that 
situation is a different one from  the 
case of one or more private companies 
holding 25 per cent, of the capital. You 
might have private companies with two 
or three members each, individual 
members. Surely it is not suggested, 
when they form a new private com
pany for the purpose of business con
venience so that its accounts are sepa
rated from their own, that when they 
form such a separate entity, there are 
public funds invested in it. There are 
no public funds. It belongs to, maybe, 
tw elve or tw enty individuals. The 
law  itself allows fifty persons to form 
a private company. So our suggestion 
is a simple one. It is that when you 
have a group of private companies 
holding shares in another private com
pany, so long as the total membership 
of the group including the private 
company in which they hold shares 
does not exceed fifty, it should not be 
treated as a public company. That 
is very  desirable and I must say it is 
quite necessary, because some of the 
provisions which are applicable to 
public companies cannot by any stretch 
of imaginat n ^nply to such a com
pany. For instance, if that w ere not 
so, many managing agency companies 
would become public companies. And 
w e have the curious situation that 
w hile the law  provides that the manag
ing agent should only get up to a 
maximum of 10 per cent, of the net 
profits of the company he operate^ 
the actual remuneration of the direfe
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(101*8 of the managing agents who w ill 
probably be the sole shareholders of 
the managing agents w ill not be the 
total remuneration received as manag
ing agent but only 10 per cent of the 
net profits after deducting all expen
ses of their management, which makes 
it impossible. In fact, the hon. Mr. 
Deshmukh, when he was the Minister 
in charge of the Companies Bill in
1956, pointed this out on the floor of 
the House and said: what w e seek
to control is the total remuneration 
paid to managing agents, w e do not 
care how it is distributed among those 
entitled to it. Afcd not to control the 
individual remuneration of the direc
tors of the companies to whom the 
managing agency remuneration is 
paid. Now, that situation surely 
should be preserved here. And I do 
submit that it is desirable that we 
lim it section 43A companies to genuine 
public companies.

If that suggestion is not accepted, I 
submit in the second alternative, that 
when you come to this type of com
panies which are mainly managing 
agency companies, they should not be 
subject to the control under section 
198, namely that the remuneration of 
the directors of that company should 
be 11 per cent, of the net profits; in 
practice, they are over 150 per cent. 
of the net profits.

The only purpose of the managing 
agency remuneration is not to create 
an asset but to pay for services on 
the basis of what the services are 
worth; and if a dozen people perform 
those services as the managing agents, 
they are entitled to distribute the man
aging agency remuneration amongst 
themselves. But the imposition of 
this section provides that they cannot 
get that remuneration at all. That is 
not -a situation which should be accept
ed.

So, I do feel that the section 43A 
class of companies should be limited, 
and in any case, should not apply to 
managing agency companies, so that 
the limitation of section 198 should 
not apply to them. 1 have dealt with

all that in the memorandum. I shall 
not read the paragraphs, but I shall 
m erely point out that I have dealt 
with all that from page 3 to page 7 
of m y memorandum; and I do hope 
the Joint Committee w ill see their 
w ay to accept that representation.

There is one further serious objec
tion, although I think it is more a m at
ter of form  than of substance. The pro
posal in the B ill states that these com
panies shall be public companies. M y 
suggestion is that instead of that, the 
language of the section should provid* 
that these companies should be sub
ject to the liabilities of public com
panies. Otherwise, there w ill be the 
following difficulty. There are a 
number of companies which have been 
promoted as a result of a partnership 
between a foreign interest and an 
Indian partner. These are closed part
nerships. We have them in our own 
group. They have the approval of 
Government. If these are converted 
into public companies, and their mem
bership is to be extended, the original 
bargain— and there was an interna
tional contract as the basis of that bar
gain— w ill be destroyed. But, if  you 
say that they w ill be subject to the 
liabilities of a public company in the 
matter of disclosure, but they can re
tain their qualities as mentioned in 
section 3, namely that their member
ship w ill be limited so also the rights 
of transfer etc., then it is understand
able. So, I do feel that that amend
ment should be made.

In connection with this I have dealt 
with section 198. There is only one 
matter there, under section 198 which 
provides for a 11 per cent maximum, 
and that is the case of the managing 
directors. It has often been, I am 
sure, the experience of the depart
ment that companies managed by m a
naging directors have to pay more 
than 11 per cent of the net profits to 
the managing directors in bad years. 
A fter all, in trading companies, lean 
years alternate with good years of 
business. In good years of, business,
11 per cent of the net profits m ay be 
a very generous maximum for the re
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numeration of managing directors. In 
lean years, they are a very  bad one, 
and Rs. 50,000 does not cure the situa
tion at all. Y ou  cannot get certain 
types of managing directors for large 
organisations on that basis.

So, the suggestion is this. It is again 
a  m atter of simplification— that when 
Government approve— and they have 
to approve of the apponitment of m a
naging directors, and have to sanction 
their remuneration— and sanction the 
remuneration, which in terms of 
salary, is so much a month or so much 
a year, that should not be subjected 
to the limitation of 11 per cent. G ov
ernment can take care to see that the 
remuneration they give to the parti
cular gentleman should be a certain 
figure, and it should apply irrespective 
of whether the company makes a loss 
or a profit. Therefore, it would re
move the overall limitation of section 
198 of 11 per cent to any remunera
tion sanctioned by Government on the 
basis of a salary. I agree it applies 
to profits. You cannot give a share 
on net profits, but any basic salary 
should be left out of consideration so 
long as it is sanctioned by Govern
ment. The next suggestion I have is 
in the matter of dividends. It is in re
lation to clause 62, and it appears at 
page 11. It relates to the question of 
deduction of depreciation. The pro
vision there is that depreciation should 
be deducted from the profits of a com
pany before the profits are made 
available for distribution of dividends. 
W e agree to that in principle. But the 
depreciation provided is the income- 
tax scale. Now, there are several ob
jections to that in the case of some 
companies.

As a matter of fact, the electricity 
companies have their own formula 
under the Electricity Supply Act, 
under which their dividends are con
trolled by a formula under that Act. 
It should not be the law that an elec
tricity company declaring a dividend 
should be subject to both limitations, 
because the depreciation scale under 
the Sixth Schedule to the Indian Ele
ctricity Act is an entirely different

type of depreciation from that provid
ed under the incom e-tax law.

Shri Nau&hir Bharucha: I think
Shri Choksi is referring to the Indian 
Electricity Supply Act.

Shri J. D. Choksi: The hon. Member 
has rightly corrected me. I was refer
ring not to the Indian Electricity Act 
in reality but to the Indian Electricity 

fc. Supply A ct of 1948. There are very* 
rigid financial principles there which' 
control the profits of electricity un
dertakings. Therefore, w e suggest that 
the provision should read that the de
preciation should be deducted but that 
the basis on which the depreciation 
should be deducted should be left to 
the directors of the company, because 
they are the best judges.

Even in an ordinary trading com
pany, I may say, under the income-tax 
scale, when you undertake large- 
scale expansions, it is not possible for 
companies to set aside the full income^ 
tax depreciation, because that is a 
very large figure in proportion to the 
assets of the company. Under the in
come-tax scale, the depreciation in the 
first five years often knocks off 75 per 
cent of the assets; then it tapers down 
considerably, and it is very low. Many 
companies would prefer to have a 
more even spread of depreciation in 
their accounts. So, let us not over
regulate matters.

We sgree in principle that adequate 
depreciation should be provided, but 
let us not legislate for the type or the 
scale. As you w ill see, w e have sug
gested certain alternative scales. For 
instance, there is the straight-line 
basis of depreciation as opposed to the 
written-down basis provided in the 
income-tax law.

There is also the compound interest 
basis, different from the income-tax. 
basis. A ll these are different types 
of bases. Some of them suit particu
lar types of businesses more than the 
income-tax basis. So long as adequate 
depreciation is provided, let not the
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law regulate the actual basis of depre
ciation. That is the suggestion I have 
to offer,

I have incidentally referred to clause 
200 in my general comments. I do not 
want to add much to it except to say 
that I do not think you should have a 
general omnibus clause like the one 
we are dealing with for penalties and 
penal control. You should specify it 
in the section itself. If the depart
ment feels that it is unequal to it, I 
would be glad to sit down w ith them 
and specify the sections. I do not think 
the department is unable to do that. 
They can easily specify the sections. 
Let those who run the companies 
know which are the sections violation 
of which is likely to attract penalties. 
Let us not have a general provision 
of this character.

Shri Mazumdar: Trying to avoid
unnecessary work.

Shri J. D. Choksi: But they do a 
lot of work; let them do more and spe
c ify  the sections.

There is one thing which is not dealt 
w ith in the Bill but which arises in
directly. That is on page 25 of my 
memorandum. I think there is some 
mistake in the existing law  which 
needs to be rectified. The existing 
law provides that no managing agency 
can hold more than ten managing 
agencies. We agree with that in prin
ciple. But the provision is rather 
peculiar in that every director shall be 
deemed to be a managing agent. One 
interpretation of the section, as it is, 
therefore, is that if one single director 
happens to be a director of 2 manag
ing agencies, then for the purposes of 
this section the two managing agency 
companies are grouped together and 
they together cannot hold more than 
ten. I do not think that that was the 
intention; but it is there in the section. 
The principle should be that no ma
naging agency can hold more than 
ten. If the m ajority of the directors 
«f one managing agency company are 
also the directors of another manag
ing agency company, then the two 
managing agencies can be treated as

one for the purpose of calculating that 
number ten. That seems to be fa ir  
enough. If there are tw o companies 
A  and B  and if 5 or 6 directors of 
company A  are also the directors of 
company B, it is all right. It is also 
right if there are two companies, one 
with 5 directors and the other w ith 
ten, and three directors of the com
pany with 5 directors are directors o f 
the other with ten; because a m ajority 
of the company with 5 directors are 
directors of the other company. They 
can be grouped together. But, surely, 
one individual common directorship 
should not m ake both companies to
gether subject to a total number o f
10.

In our own group, just for purposes 
of investment— we have moneys in
vested in other managing agencies, 
may be 3 or 4, w e have a single direc
tor in these companies. If these ma
naging agencies are grouped together, 
that is really not quite fa ir  and it  is 
going far beyond the requirements. 
There is really no abuse which re
quires to be rectified There is no 
connection between the management 
of these companies and the companies 
of this group. But still the law  brings 
thenl all into one body of managing 
agents. So I submit that this provi
sion requites rectification.

There is one other point that I 
would like to refer to— page 34, clause 
202. In our view  this section is quite 
unnecessary. It provides that w here 
the Central Government is required or 
authorised by any provision of the 
A ct to accord approval or sanction or 
to give directions or to grant exem p
tions, it may do so subject to such con
ditions or limitations as it may think 
fit to impose. If I may say so, the 
lack of this provision has not been 
felt at all. In fact, when they impose 
conditions on applications made by 
parties, they do it with the consent of 
the parties. They say, ‘either you ac
cept these conditions or we reject your 
application.* It seems to me quite un
necessary to have this provision, ft  
really amounts to legislation by exe
cutive action, because conditions may
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b e attached which are not germ ane to 
the particular provision. The right to 
impose the conditions is absolute here. 
I think that should be restricted.

That is all my representation. I w ill 
be glad to answer questions.

Shri Tangamani: I would confine 
m yself to only the points which you 
have explained. Lastly, you referred 
to certain penal provisions, particu
larly, to clauses 200 and 190. In what 
form would you like to have these 
penal provisions?

Shri J. D. Choksi: My suggestion
was a simple one.

Shri Tangamani: Do you not agree 
that any violation of certain things 
laid down here w ill have to meet with 
penalties? Don’t you think that such 
a provision is necessary?

Chairman: He said that many of the 
provisions are regulatory only and 
there is an omnibus clause that any 
violation would be liable to punish
m ent He has stressed the point that 
all the provisions, which if violated, 
would meet with punishment, should 
be specified.

Shri Tangamani: There are certain 
clauses which lay down penalties; for 
instance clause 190 deals with a parti
cular type of offence. The witness 
referred to clause 200— that is section 
629A — where it is said that any default 
m ade by the company and every offi
cer of the company in complying with 
the provisions of the Act w ill be met 
w ith certain penalties. Would you not 
like to have a kind of residuary clause 
like that? What is your objection?

Shri J. D. Choksi: I would like you 
to place yourself In the position of 
those actually concerned with the 
management of business. We should 
like to know whether we are liaBle to 
penalties and, if so, for violating what 
provisions of the law? Surely, we 
must know what is the crime for 
which we are liable to be penalised. 
Is there any objection to set out in the

actions themselves— in this clause 200 
itself— the sections to which the 
penalty applies?

If this provision is allowed to re
main here, the department m ay take 
action— the local registrar m ay take 
action— in cases which are not funda
m entally penal. Supposing a company 
sets out to increase its capital without 
going through the required procedure—  
the law  is that that increased capital 
does not exist. There are civil pro
ceedings which can rectify this. But 
the Registrar m ay choose to prosecute 
the company and then the magistrate 
w ill have to go into the question w he
ther this section applies or not. W hy 
create all these problems?

Shri Tangamani: What is your
objection to punishment being given 
without any option to five in the case 
of section 614A?

Sub-clause (2) of the new section—  
section 614A— says:

“A ny officer or other employee of 
the company who fails to comply 
with an order of the Court under 
sub-section (1) shall be punishable 
w ith imprisonment for a term which 
m ay extend to six months.”

That is without any option to fine in 
such cases.

Shri J. D. Choksi: There may be e x 
tenuating circumstances and that is all 
that I have to say, because after an 
order is passed, conditions may change 
and it becomes impossible for the 
particular officer to comply. That is 
w hy imprisonment should not b e 'p er
emptory under the clause.

Shri Tangamani: My next point is 
regarding clause 15, namely, the crea
tion of 43A companies. I find that the 
explanation that you have given now 
shows that you have considerably 
watered down the stand you have 
taken in the memorandum. May I 
take it that you are welcoming this 
43A companies with all controls as nr 
they are public companies?

Shri J. D. Choksf: I have not watered 
down what I have said in the memo*
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salient features of the memorandum. 
1 have first of all said that the appli
cation of 43A should be restricted to 
those companies which really deal with 
public funds. I accept that. But 1 say 
it should not be applied to a group of 
private companies in which no public 
funds are invested.

Shri Taxtgamani: Then what is your 
objection to 11 per cent, under clause 
60 which has been allowed?

Shri J. D. Choksi: A s 1 said, if  you 
accept my proposal of limiting the 
43A to genuine public companies, as I 
call them, then the limitation about 
section 19U does not apply. But if you 
do not accept my proposal regarding 
43A and you cover a whole group of 
companies which according t o ’me are 
not really public companies or do not 
deal w ith public funds, then 1 say that 
some of these companies are purely 
management companies whose only 
business activity or whose principal 
business activity is that of management 
like m y own company. In m y own 
company w e have paid more than a 
1W par cent of the net profits as re
muneration to the directors of the 
managing agents. It is more than 100 
per cent of the net profits, because the 
whole remuneration is there for those 
who run the managing agency. So, 
what you do then is, you create a 11 
per cent, on a 11 per cent. You first 
say that a managing agency company 
should get 11 per cent, and then you 
say that the directors of the managing 
agency company should only get 11 per 
cent pf that 11 per cent. Is that not 
so? That makes it one per cent.

Shri Tangamani: I w ill come to the 
next point. A t page 11 of your memo
randum you have referred to clause 
62— section 205. You said in the intro
duction that this company law and the 
amendment thereto are for regulating 
various companies. Would you not 
like to have a proper regulating of the 
depreciation? You yourself have said 
this namely, under various formulas 
amounts go towards depreciation. In 
the case of the Electric Supply Com

pany there is a particular depreciations 
allowed, as you said, according to the 
Income-tax Act another quantum m 
allowed. Would you not like to have 
a particular quantum fixed by the 
Companies Act?

Shri J. D. Choksi: I realise the force 
of your question but different compa
nies have different provisions for dep
reciation and by its very nature, the 
basis for depreciation in a trading com
pany would be different from that in 
mining company. A  mining company 
would be different from a textile com
pany. The provision is too rigid even 
for the electricity company, although 
its own profits are regulated under a 
special Act. When it comes to pay 
dividends, it would have to comply 
both with this section and with th eir 
own section, which would m ake it im
possible for electricity companies in 
certain areas to pay any dividend at all 
which again would have adverse 
effects.

Shri Nanshir Bharucha: They are 
exempted,

Shri J. D. Choksi: We do not exempt. 
It is only when there is an inconsis
tency.

Shri Tangamani: You were telling' 
us about the selling agents. Do you 
agree that after the 1956 Act, many of 
these managing agency companies and 
managing agents have become selling, 
agents? *

Shri J. D. Choksi: Whose fault is 
that?

Shri Tangamani: I would like to 
know whether it is not a fact that 
managing agency companies and 
managing agents have now become 
selling agents and some kind of res
triction is necessary if you are to c a r r y  
out the spirit of the 1956 Act.

Shri J. D. Choksi: Unfortunately, the 
legislature did not appreciate the ser
vices of managing agents and in fact 
managing agents are now under oppro
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brium. A s managing agencies have 
got nothing but opprobrium some 
wanted to give up management of 
companies. Some of them w ere inter
ested in the sales of the products of 
their companies and they applied for 
and became selling agents. What is 
wrong with that so long as they do not 
have to deal with management, and 
provided they are selected by the com
panies as suitably qualified selling 
agents?

I can understand that there should 
not be dual functions; that there 
should not be people who are both 
managing agents and also selling 
agents. But if there is no dual func
tion, I do not know w hy people who 
have nothing to do with management 
should be disqualified from being sell
ing agents because at one time they 
were managing agents. That is what 
I do not appreciate. I m ay have to 
sell motor-cars if the provision of the 
law  again if managing agents is further 
strengthened. So, do not prohibit me 
from becoming a motor-car agent or a 
salesman. I think I m ay be qualified 
to do that.

Shri Tangamani: I understand that 
you are opposing section 325A by the 
new clause 124:

“A fter the commencement of the 
Companies (Amendment) Act, 1959 
no company shall appoint or employ 
as its managing agent any body cor
porate which is a subsidiary of ano
ther body corporate.”

But if you are opposing it, are you not 
attacking the very basis of the am
endment itself? Do you not see that 
by opposing this particular clause, you 
oppose the very  basis of tfiis amend
ment itself? A re w e to take it that 
you are opposing the entire amending 
Bill itself?

Shri J. D. Choksi: I do not follow.

Shri Tangamani: If you are going to 
oppose this clause, are you not oppos
ing the very  fundamentals of this am
ending B ill itself?
873 LS—3.

Shri J. D. Choksi: Not a b it  You
realise that this has not appeared be
fore the Shastri Committee at all. 
There has been no enquiry into this 
matter. It has got nothing to do with 
the rest of the amendments.

Shri Tangamani: The Shastri Com
mittee also have addressed themselves 
on the question of managing agents.

Shri J. D. Choksi: And never dealt 
with this point at all.

Shri Tangamani: W hat w ill be the 
alternative which you would suggest 
now, apart from what you have stated 
in the memorandum?

Shri J. D. Choksi: The alternative is 
already stated in the memorandum. I 
have no other suggestion.

Shri Tangamani: One more point. 
In your memorandum, I find that at 
page 9, against clause 58, section 197, 
you have referred to the Chairman’s 
speech. What can be your objection 
if the Chairman is particular about 
publishing his speech and does it on 
his own instead of doing it at the ex 
pense of the company?

Shri J. D. Choksi: The Chairmen do 
not care whether you publish the 
speech or not. But the organisation 
they represent do care. Sometimes 
you have to educate and promote 
public opinion. And it serves that pur
pose. So, I cannot see any objection 
to publishing the Chairmen’s speeches.

Shri A jit  Singh Sarhadi: You have 
opposed the amendment to section 285, 
in clause 2, on the ground that the tax- 
level on the depreciation would be too 
harsh, and you have said that it should 
be the fair and equitable depreciation 
that the director m ay fix. Supposing 
the depreciation is not equitable and 
fair, what check would you suggest 
otherwise?

Shri J. D. Choksi: The auditors are 
there. If they make a statement that 
in their opinion the depreciation is not 
sufficient, then it would be for the 
shareholders to agitate and bring the 
matter to the attention of the Registrar 
and the Government.
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Shri A jit Singh Sarhadi: That would
be leaving it to the shareholders after 
the report of the auditors. But before 
that what check would you suggest?

Shri J. D. Choksi: A fter all, before 
the dividend is paid, it has got to be 
sanctioned by the shareholders. B e
fore the shareholders sanction the 
dividend, they have before them the 
accounts of the company and the audi
tor's report. They can say at the 
general meeting that proper deprecia
tion has not been fixed and they w ill 
not sanction the dividend. They can 
raise the objection there. Even indivi
dual shareholders can bring it forward 
if there is a breach of the law.

Shri A jit Singh Sarhadi: Would you 
suggest here that in case a certain per
centage of the shareholders do not 
agree w ith the quantum of deprecia
tion, they should take up the matter to 
the Government?

Shri J. D. Choksi: I would have no 
objection. I think it is a good sugges
tion to give them that power.

Shri Jadhav: M ay I know the m axi
mum amount of remuneration that has 
been earned by the managing agents 
of your group of companies?

Shri J. D. Choksi: The highest remu
neration earned by managing agents 
o f the Tata group— there are about 15 
or 20 companies in the group— is 
about Rs. 45 lakhs to Rs. 50 lakhs. 
There expenses of management have 
been over Rs. 30 lakhs and a bulk of 
the balance of Rs. 20 lakhs has gone to 
public charities.

Shri Jadhav: How does it compare 
with the earnings of English com
panies?

Shri J. D. Choksi: I am unable to 
answer that question.

Shri J. S. Bisht: In page 15 of your 
memorandum, regarding clause 84 
seeking to amend section 250, you have 
raised certain objections. May I just 
remind you that certain events took 
place in the group of companies con
trolled by the British India Corpora-

in Kanpur and a few  other firms 
in Calcutta and if the Government had 
these powers at that time, that tragedy 
could have been averted.

Shri J. D. Choksi: I think the powers 
should be there, but they should be 
vested not in Government officials, but 
in court. I think the principle is 
sound and I accept it. But I say let 
there be a judicial enquiry into it 
straightaway.

Shri J. S. Bisht: A  judicial enquiry 
m ay take 2 or 3 years.

Shri J. D. Choksi: You can get in
terim relief within 2 days, pending the 
hearing. The court w ill grant interim 
relief on a prima facie case.

Shri Mazumdar: M y experience of 
courts is quite different.

Shri J. D. Choksi: M ay be you had 
not a good case.

Shri J. S. Bisht: In page 29 you have 
raised certain objections with regard to 
clause 138. You want to delete the 
first proviso to sub-clause (2) of sec
tion 372. You also want that sub
clause (3) of section 372 to be omitted. 
Why?

Shri J. D. Choksi: It is against the 
interests of the development of indus
tries in the country.

Shri J. S. Bisht: That is a very vague 
thing.

Shri J. D. Choksi: It is not a vague 
thing. To control the past investments 
of companies is a very difficult thing 
to do. That is w hy we suggest, let the 
past alone and forget about what has 
happened. How can you cancel what 
has already happened?

Shri J. S. Bisht: If the Government 
is given this power, in exceptional 
cases, it might grant permission.

Shri J. D. Choksi: I know sometimes 
Government is treated like the archan
gel Gabriel. Sometimes I am doubtful 
\f Government should be entrusted 
with so much powers.
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Shri T. S. A* Chettiar: Section 198 
fixed the maximum managerial re
muneration at Rs. 50,000 in the case 
of loss. That was without the sanc
tion of the Central Government in 
the original Act. The present B ill 
introduces an amendment that you 
must take the consent of the G ov
ernment of India in fixing the remu
neration subject to a maximum of Rs. 
50,000. There may be even smaller 
companies which cannot afford to pay 
Rs. 50,000. I agree that to give so 
much power to the bureaucracy to 
administer the law  m ay not alw ays 
be desirable. Can you suggest a 
method by which this can be satisfied 
and also natural justice can be done 
for the companies, say, some sliding 
scale by which you can fix the remu
neration so that only cases above 
Rs. 50,000 m ay go to Government?

Shri J. D. Choksi: As I understand, 
the present law  is whenever directors 
and managing agents are appointed, 
Government have to decide whether 
the maximum is Rs. 50,000 or not. I 
was a member of the Company Law  
Commission and I know that in seve
ral cases, we actually had a sliding 
scale for companies w ith smaller 
profits or smaller capital. In some 
cases it went down to even Rs. 5,000. 
So, the present law is strong enough. 
I am not quarrelling with the fixation 
of Rs. 50,000. I only say that when 
Government sanction the appoint
ment of managing directors, they 
should sanction it irrespective of the 
fact that their remuneration m ay in 
bad years come to more than 11 per 
cent of the profits of the company. 
Some companies m ay have need to 
have 4 managing directors. If Gov
ernment were to sanction all their 
appointments realising the need for 
that, all I say is, because it w ill be a 
deterrent to the appointment of such 
managing directors, let us not pro
vide in the letter of appointment that 
you w ill only get this salary, provided 
the aggregate salary for top manage
ment does not exceed 11 per cent of 
the profits.

Shri T. S. A. Chettiar: Now, I 
come to section 205. This is w ith  
regard to depreciation. You agree to 
the deduction for depreciation. . . .

Shri J. D. Choksi: Absolutely.

Shri T. S. A. Chettiar: The only
difference is on the rate of deprecia
tion to be allowed.

Shri J. D. Choksi: The basis of de
preciation.

Shri T. S. A. Chettiar: You say, the
basis of income-tax scales is rather 
harsh.

Shri J. D. Choksi: What I said is, 
the incom e-tax rates are not flexible 
enough. I think, my own group, Tata 
Iron &  Steel is the biggest company 
in the country. This year, or the 
next year if  w e were to calculate 
depreciation on income-tax scales, 
there would be no profit to distribute.

Shri T. S. A. Chettiar: What is your 
straight-line method?

Shri I . D. Choksi: I w ill come to it. 
There is another method called w rit
ten down basis. Supposing deprecia
tion is 10 per cent and the asset is 
Rs. 100. In the first year you take 
Rs. 10, which is 10 per cent of Rs. 100. 
In the second year, you take 10 per 
cent of Rs. 90, which is Rs. 9. Then, 
you go bn deducting like this. This is 
called the written-down basis, with 
the result that you w ill find that as 
years go by, the depreciation in the 
earlier years is extrem ely high and 
the depreciation in the remaining 
years tapers off substantially.

Now, I w ill explain to you straight- 
line basis. Supposing, the life of a 
plant is 15 years, then the average 
depreciation every year w ill be about 
7 per cent or 6} per cent. The Electri
city A ct has an alternative basis called 
the sinking fund basis which means, 
you create every year a certain figure 
of depreciation and to it you add the 
interest.

Shri T. S. A. Chettiar: Now, I come 
to section 294 which deals with sole 

selling agents. You say, the appoint
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ment of jm all selling agents m ay be 
left with the management and that in 
the case of bigger selling agents, 
share-holders may be consulted.

Shri I .  D. Choksi: Yes, Sir. If you 
w ill kindly look at the proposal on 
page 19, it reads:

“ (i) In sub-section (1) of Sec
tion 294 for the words “for any 
area” substitute the following: 
“for the whole of the area for 
any State or States within India” .

Shri T. S. A . Chettlar: I have got 
only one question to put. You have 
not referred to amendment to section 
530?

Shri J. D. Choksi: I do not support 
that point because it w ill be difficult 
for trading organisations now to go 
to Banks to borrow money because 
the banks would want to know not 
m erely about the security they would 
offer, but of the wages bill and what 
would be the compensation likely to 
be paid on retrenchment and if the 
company were to go into liquidation 
what would be the liability. It looks 
fair if you look at it from social jus
tice. I do not think it fits in with 
business life.

Shri Nanshir Bharucha: Mr. Choksi, 
I have seen your Memorandum but it 
has raised many questions. I am 
afraid, I have to ask many questions.

I come to page 2, clause 6, Section 
17(4). You object to the Registrar's 
Joining as a party before the Court. 
What is your apprehension if the 
Registrar intervenes?

Shri J. D. Choksi: It is not a ques
tion of apprehension. It is m erely 
this. Older companies have been 
formed in this country with limited 
objects clause. New companies have 
been formed without the objects 
clause. They today go in for manu
facture of ships and electrical equip
ment. Now, if we were to equalise 
the competitive power of the two 
groups, those with those defective 
clauses in the Memorandum and those 
With this, then we should automati
cally give the power to the old com

panies to alter their Memorandum to 
bring them into line with modem 
Memorandum.

Shri Naushir Bharucha: What is the 
objection?

Shri J. D. Choksi: Well, the pro
posal is much more than that. There 
should be no need to go to the Court 
at all. There is no question of the 
Registrar’s apprehension. The English 
law does not require approval. Why 
should we require it in India? The 
English legislators in their wisdom 
thought it unnecessary. Individuals 
are allowed to expand their business 
activities, w hy not Corporations?

Shri Naushir Bharucha: Page 3,
clause 11, section 31. You say that in 
view  of clause 15, it would seem un
necessary once these requirements 
are fulfilled, for Government to 
approve of the conversion of a public 
company in to ' a private company. 
Even in spite of section 43A which 
is proposed to be inserted now, there 
would still be many companies out
side the scope of clause 11. It w ill 
be necessary to retain this clause.

Shri J. D. Choksi: Personally speak
ing, I do not see the reason for r e 
taining this clause. But if my sug
gestion for reducing the impact of 
section 43A  is acceptable, then I agree 
that my proposal under clause . 
should be withdrawn. It is only be
cause Section 43A is so wide now that 
there hardly seems to be need for 
clause 11 at all.

Shri Naushir Bharucha: Page 5,
paragraph (H) which says that the
actual draft of the new Section 43A 
is defective. One of the defects is 
regarding the passing of ordinary re
solution. Suppose, the company’s 
share-holders, as they are entitled in 
law, refuse or fail to pass an ordinary 
resolutions in terms of sub-clause (2). 
Does the conversion of the private 
into a public company take effect? 
Why do you say that such a contin
gency would arise, whether the re
solution is passed or not, the law
would take its course.
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Shri J. D. Choksi: There should not 
be a provision requiring the conver
sion of a company at all to be app
roved by the Company in general 
meeting.

Shri Naushir Bharucha: Supposing 
they wane to change name or what
ever it is, a resolution may become 
necessary.

Shri J. D. Choksi: It is not merely
the name. I think, there are some 
drafting amendments which are called 
for and perhaps the Department is 
already undertaking them.

Shri Naushir Bharucha: I was just 
giving you an illustration. It is not a 
very material thing. Now, on page
6, referring to one of your objections 
against Section 43A, you say that a 
numoer of such companies prohibit 
the transfer of shares except that a 
memoer may transfer a share to a 
lineal descendant or other relative. If 
these special rights, which form the 
basis of the original promotion of the 
company, are cancelled by virtue of 
the new Section 43A(1), a forfeiture 
of property rights may result. Why 
do you say, forfeiture of property 
rights? I am laying stress on the word 
'forfeiture1. It means expropriation 
without compensation.

Shri J. D. Choksi: Expropriation of 
contractual rights.

Shri Naushir Bharucha: You refer
to that?

Shri J. D. Choksi: Yes.

Shri Naushir Bharucha: Page 7 of
your memorandum. You approve of 
Section 43A with some modifications. 
Supposing the membership fluctuates 
from 50 to 49, what happens?

Shri J. D. Choksi: It is quite plain.
If the membership in any year ex
ceeds 50 that becomes a public com
pany for that year.

Shri Naushir Bharucha: Your sug
gestion suffer? from the same in
firmity.

Shri J. D. Choksi: A  company .
which wants to preserve its integrity

w ill take care to see that the total 
membership does not exceed 50.

I agree with you: when a public 
company owns more than 25 per cent 
or more, whether the membership is 
only 2, let it be a public company. I 
am only referring to private com
panies. As the test of a private com
pany is limitation of 50 members, you 
apply that test here.

Shri Naushir Bharucha: In regard
to your proposal II, you are prepared 
to take the label of a public company 
without the substance of it.

* Shri J. D. Choksi: I am prepared t
make this company by that test % 
private company, subject to all the 
rigours and obligations of a public 
company under the law. Otherwise, 
you w ill be defeating a number of 
international contracts which have 
been entered into.

Shri Naushir Bharucha: Page 8,
clause 54, section 193: You say that 
it is too much to ask the Chairman 
to sign on each page. A re you really 
suggesting that the Chairman cannot 
put his initials on all the pages.

Shri J. D. Choksi: Wtfen there are 
a number of meetings, it is quite a lot 
and it is unnecessary. You do not 
want to paralyse his right hand be
fore he dies!

Chairman: Page 9, clause 59, Sec
tion 197, Publication of the Chair
man’s speech: You say that the Chair
man's speech deals with trends in the 
commercial world and has an edu
cative value in the commercial and 
investing world. Why should the 
shareholder of a particular company 
pay for educating the commercial 
world?

Shri J. D. Choksi: Because it helps 
the progress of the company of which 
he is a member. I have suggested 
that if you like you may put in a 
provision that it may be published 
with the sanction of the shareholders’ 
meeting. If you do not do that what 
is going to happen is this. In Eng
land you do not have Chairman's
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speech; you have Chairman’s state
ment which is issued before the meet

ing-
Shri Naushir Bharucha: Thanks to 

the witness pointing it out it can be 
remedied at the time of drafting.

Your main argument is educating 
the commercial world. Don’t you 
think that there are enough number 
of articles in the newspapers for this 
purpose?

Shri J. D. Choksi: As a matter of 
fact the Chairman’s speech of our 
group go abroad.

I may tell you that our printing 
bills and advertisement bills have 
gone up a thousand per cent since the 
Companies A ct of 1956.

Shr! Nathwani: The witness said 
that publication of the Chairman’s 
speech is welcomed by the public. 
W ill he say the same thing about his 
photograph also?

Shri J. D. Choksi: It depends on 
whether he is a good-looking man or 
not!

Shri Naushir Bharucha: Page 10: In
regard to annual general meetings it 
is said that the bulk of the proceed
ings is of no interest to the general 
public as * they relate to domestic 
affairs of the company. This may 
concern several lakhs of shareholders.

Shri J. D. Choksi: Not more than 
50,000 to 60,000 shareholders usually. 
We do circulate the proceedings of 
the meeting of shareholders?

Shri Naushir Bharucha: Page 11,
clause 62. You have said that the re
quirement of the deduction for depre
ciation to ascertain the net profits for 
payment of dividends would work 
hardship. I quite appreciate that. 
But you do not tell us what should be 
the basis with regard to depreciation. 
You have referred to depreciation 
accounting so far as the Sixth Sche
dule to the Electricity (Supply) A ct 
is concerned. You have made refer
ence to straight line basis. A s this 
straight line basis is a merely account
ing procedure and it has no meaning

whatsoever unless you fix the basis 
on which the straight line procedure 
is to proceed.

Now you have also said in answer 
to one of the hon. Member that you 
wouid like it to be left to the share
holders to raise a plea that deprecia
tion in a particular year is not ade
quately set aside. When a share
holder raises that plea you w ill appre
ciate that in order to judge about the 
adequacy or otherwise of the depre
ciation you w ill have to have certain 
basis by which you w ill judge it. For 
instance, in respect of electricity 
supply companies, their depreciation 
has to be calculated on what is known 
as the capital base. Before a share
holder can object that this is inade
quate depreciation, the law w ill have 
to prescribe what is the capital base. 
If we do not prescribe that, how do 
you suggest that the shareholder w ill 
have some yardstick by which it w ill 
be possible to measure the adequacy 
or otherwise of the depreciation?

Shri J, D. Choksi: Frankly, this is 
not a matter on which shareholders 
are the best judges. The directors 
who are in control of the company 'are 
the best judges as to what the basis 
should be. If you like, we could 
provide in the law— though I think it 
is unnecessary— t h a t t h e  directors 
shou’ d disclose their basis to the 
shareholders. And I have actually 
stated in the Memorandum that once 
the basis is adopted it should be 
followed. I quite agree with you that 
the shareholders are in no position by 
themselves to suggest the basis. So I 
say that the directors are the best 
judges. They are concerned with the 
fortunes of the company from day to 
day and from year to year, and they 
will decide the basis. And if it is a 
fair basis it w ill be accepted by the 
shareholders. But they w ill disclose 
the basis to the shareholders.

There are controlled industries. May 
I take this case? Many industries in 
my group are controll d industries. 
The Tariff Commission lays down the 
basis of depreciation which is not the 
same as the Income-tax basis. For
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instance, in the steel industry the 
Tariff Commission has laid down a 
basis of 6£ per cent on the gross 
block; in the chemical industry it has 
laid down a basis of 10 per cent on 
the gross block; in other industries it 
has laid down a basis of 8 per cent. 
So w hy should we stick to this parti
cular basis? In fact, if you are to com
ply with the Tariff Commission’s re
quirements in these cases you w ill 
find that in some years you w ill not 
be allowed to distribute the dividend 
because the Tariff Commission basis 
applies; in other years you w ill not 
be allowed to distribute it because the 
Income-tax basis applies. I could go 
into all this. I can assure you as a 
practical administrator that there are 
going to be enormous problems of this 
K in a , i would tar rather go to G ov
ernment and tell them, "this is my 
basis, please put your o.k. on it”—  
though it w ill take time. I personally 
think this sort of regulation does not 
serve any purpose.

Shri Naushir Bharucha: I w ill tell 
you the purpose it serves. The remu
neration of managerial or managing 
agents is dependent on the net profits. 
Net profit in its turn is dependent on 
the amount you set apart for depre
ciation, large or small. It is possible 
for a company, by providing inade
quate depreciation, to camouflage 
losses or small profits and show that 
larger profits are being made.

Shri J. D. Choksi: May I answer 
that? First of all, I entirely agree that 
for managing agency basis there is a 
specific provision— which is the income 
tax provision— and I accept that. For 
my managing agency agreement I 
want not the company basis but the 
harsh Income-tax law. Take my own 
company, Tata Steel. As I mentioned 
a little while ago, for the next two 
or three years the managing agents 
will get no remuneration because the 
depreciation is high. So far as the 
managing agency remuneration goes, 
under section 250— which is another 
section— you will have to calculate the 
depreciation on the Income-tax scale. 
And I accept that that is right and 
sound. But for the purposes of the

accounts of the company w e must 
follow a certain regulation which has 
regard to the realities of the regu
lations applicable to the particular 
industry: e.g. for electricity, the Elec
tricity Supply Act; for steel, the 
controls under the Steel Regulations.

Shri Naushir Bharucha: Unless the 
law lays down any particular basis 
on which depreciation has to be 
accounted, the straight line method 
would be a mere form ality or only an 
accounting and book-keeping proce
dure. Unless we flx some basis for 
depreciation it w ill be left to the sweet 
w ill of the board of directors to set 
aside whatever depreciation they 
choose and thereby show more profits 
and virtually eat out of the capital 
of the company. That is possible. 
Therefore, in order that any authority, 
whether it is Government or the 
shareholders, may be able to judge 
about the adequacy of the deprecia
tion, unless you fix the basis that this 
depreciation is to be calculated in 
relation to, for instance original cost, 
including so many things— or, unless 
you define it as has been defined in 
the Electricity Supply Act for instance, 
how on earth is it possible for any* 
body to calculate whether it is ade
quate depreciation or not? Suppose
two directors differ. Who decides
what is adequate depreciation?

Shri J. D. Choksi: What you want, 
If I may say so, is to protect com
panies and shareholders in general
from the directors frittering away the
assets of the company by showing
little or no depreciation when there 
is substantial depreciation. I submit 
that if you put in the words “fair and 
adequate depreciation”, you w ill find 
that the auditors w ill not pass the 
accounts unless they are satisfied—  
and they are men with a good deal of 
commercial experience— that the 
basis adopted by the directors is some 
suitable standard basis of depreciation. 
It will vary from company to com
pany, because the problems of com
panies are different.
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Shri Naushir Bharucha: You are
sim ply shifting the question one step 
forward. The auditors w ill d ecid e ..

Shri Khandubhai Desai: From com
pany to company in the same indus
try also?

Shri J. D. Choksi: No, Sir.

Shri Naushir Bharucha: It w ill
under your suggestion.

Shri J. D. Choksi: Norm ally it
won’t happen.

Shri Naushir Bharucha: The auditor 
w ill look to the fact that there is a 
reasonable amount. But what is the 
basis on which the auditor has to 
satisfy himself? He must have some 
standard. Unless the law lays d o w n ..

Chairman: The witness says that
the auditor has sufficient experience 
and he can judge, without any parti
cular basis being laid down, as to 
wnat fair depreciation would be. That 
is his opinion.

Shri Naushir Bharucha: I am just 
trying to get at it. He says it is left 
to the discretion of the directors, in 
which case I say the depreciation pro
vision would be a matter of complete 
chaos; because, even in the same type 
of industries, the directors may think 
one basis is correct and auditors may 
think that another basis is correct. 
Therefore, if you feel that deprecia
tion under Income-tax is harsh, you 
can suggest some specific basis on 
which depreciation can be calculated.

Shri Lai Bahadur Shastri: If it is
provided “or on any other basis for 
which approval w ill have to be taken 
from Government” , w ill it satisfy 
you? t

Shri J. D. Choksi: I w ill accept it. 
I agree to create a situation where we 
have again to come to the Govern
ment!

Shri Lai Bahadur Shastri: That, of 
course, is there.

Shri Naushir Bharucha: M ay I give 
a friendly warning to the hon. Minis

ter that' he is inviting a hornets’ nest 
around his ears? Because, on the 
question of calculating depreciation, 
the proceedings can be lengthened for 
months togetner, and still w e w ould 
be nowhere. Because, Government 
would ask, “what is the standard by 
which I shall judge whether the basis 
is adequate or not” ?

Shri Lai Bahadur Shastri: There
are standard methods under which 
it is done— there is, for instance, the 
Electricity Supply Act, and some 
other provisions.

Shri Naushir Bharucha: I can under
stand your saying w ith regard to 
electricity concerns that you w ill go 
by that; or about chemicals. But 
apart from these few  industries 
where depreciation allowances are 
regulated, there are thousands of 
industrial establishments in which 
there is no regulation whatsoever for 
accounting purposes. Therefore I am 
asking, what is the standard? Assum 
ing that Government takes upon itself 
the responsibility of saying "o.k.” to 
a particular basis adopted by a parti
cular industry, what is the standard?

Shri D. L. Mazumdar: Government 
w ill not regulate the actual amount of 
distribution but only the basis.

Shri Naushir Bharucha: W hat is the 
basis?

Shri D. L. Mazumdar: It is w ell
known. Good accountants know it.

Shri Naushir Bharucha: Account
ants can only apply the basis which 
the law  lays down.

Chairman: These would be for our
internal discussion.

Shri Naushir Bharucha: Laying
down a basis for depreciation calcula
tion is a legislative procedure, not an 
accountancy provision.

Shri Lai Bahadur Shastri: I m erely 
made the suggestion. We need not 
discuss it now.

Chairman: We shall discuss it 
amongst ourselvea separately.



Shri J. D. Choksi: M ay I m ake just 
one observation? First of all, Shri 
Naushir Bharucha is an optimist if he 
thinks that there are thousands of 
companies which are not regulated. 
Under the conditions that exist today, 
about 75 per cent or the bulk of 
industrial output is regulated in this 
country. Secondly, I would like to 
tell Shri Naushir Bharucha— and that 
is a point which I should have made 
when I argued it— that this clause has 
also provided for retrospective effect;
I hope that w ill be rectified. It 
should not apply to past profits, and 
dividends paid out of past profits 
when there was no regulation regard
ing depreciation.

Shri Naushir Bharucha: Are you
suggesting that the back-log or arrears 
of depreciation should be given the 
go-by?

Shri J. D. Choksi: No, I am not
suggesting that at all. A ll that I say 
is that the companies have built up 
reserves on a certain basis. Let us 
not now recalculate the reserves and 
re-write the balance-sheets for past 
years; If they pay dividends out of 
the past taxed reserves, they should 
be free to do so without a recalcula
tion of the depreciation.

Shri Naushir Bharucha: A t page 12 
regarding depreciation, you have made 
a proposal after para E in which you 
say that an explanation be added 
requiring the directors to fix the dep
reciation which should be charged 
to the accounts of the year having 
regard to all the circumstances 
including the profits of the company 
for the year. What have profits to 
do with depreciation? Depreciation 
exists independently of the profits.

Shri J. D. Choksi: May I say this? 
I may be guilty of it, but in our own 
group, when there are good years, 
we provide more depreciation than 
is needed; when there are bad years, 
we provide a little less than is ade
quate, and we tell the shareholders 
so. We balance the one with the 
other. Maybe, you consider that

illegitimate, but I consider it fa ir  and 
sound business practice.

Shri Naushir Bharucha: So, is it
your intention that when discretion 
is to be left, it has to be exercised on 
what is known as the rule-of-the- 
thumb method, providing when you 
can and not providing when you can
not?

Shri J. D. Choksi: No, w e shall 
have to disclose some basis. I can 
assure you that the auditors w ill 
naturally catch us out if w e do not 
regulate our depreciation properly.

Shri Naushir Bharucha: Would you 
agree to the proposed amendment 
being varied to admit of some such 
formula that depreciation should be 
calculated in the case of regulated 
industries on the basis of such regula
tion, and in the case of the other 
industries, let us say, on the income- 
tax basis less by a rule-of-the-thumb 
allowance, say 25 per cent or 30 per 
cent as the case m ay be.

Shri J. D. Choksi: That is for you
to decide.

Shri Naushir Bharucha: I would 
like to know whether that would 
meet with your approval.

Shri J. D. Choksi: That, if  I m ay 
say so, is providing a very  flexible 
thumb, as big as this or that. I do not 
quite know frankly what it w ill be.

Shri Naushir Bharucha: You would 
not mind this being regulated, in the 
case of the regulated industries, on the 
basis of such regulation?

Shri Kanungo: May I suggest that 
these points may be discussed amongst 
ourselves later?

Shri Naushir Bharucha: I want to 
know his views, whether this w ill 
result in any hardship in practice.

Shri J. D. Choksi: It would cer
tainly mitigate the hardships.

Shri Naushir Bharucha: At page 13, 
while making a reference to dividend
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amounts being deposited in scheduled 
banks, you say in your note that such 
provision might cause hardship to 
those shareholders, particularly small 
shareholders, who do not wish to be 
paid by cheques. That is one objec
tion as to w hy the amount should 
not go into the bank. W hat is the 
objection if the company makes the 
payment in cash to the small share
holders and draws a cheqiue on the 
bank?

Shri J. D. Choksi: That would meet 
that objection, if you provide for it 
that way, so far as the small share
holders are concerned. But there 
are many more objections to that. 
For instance, the steel company pays 
Rs. 2 crores in dividends. W hy should 
we set aside a separate account for 
Rs. 2 crores and pay from that? I 
suggest that so long as w e pay it 
regularly according to a method, that 
is all right. We, in fact, pay our 
dividends from our overdraft account. 
Surely, you do not want us just to 
pay interests to the banks on transfers 
to a dividend account from the over
draft account.

Shri Naushir Bharucha: I appre
ciate that point.

At page 14, you say in regard to 
seizure of documents that the appli
cation should not be made to the 
magistrate but it should be to the 
appropriate court. Is it your intention 
that the civil court should have power 
to seize without issuing notice on the 
other side to show cause w hy the 
documents should not be seized, or 
the same Dowers of the magistrates to 
seize without hearing the other side?

Shri J. D. Choksi: I want the civil 
court to h’*ve the same powers in the 
matter as the magistrate,— that is, no 
notice at the preliminary stage.

Shri Naushir Bharucha: I now come 
to page 1? of your memorandum 
relating to clause 84 and section 250 
where you say that

“B y ‘aggrieved shareholders’
should be shareholders either

holding ten per cent of the capital 
or being one hundred in number 
or ljlOth of the total number of 
shareholders.” .

So, that is the qualification?

Shri J. D. Choksi: That is the 
present section 408.

Shri Naushir Bharucha: The present 
section 408 deals with oppression and 
mismanagement which is a much 
more serious issue than this.

Shri J. D. Choksi: This is also very  
serious.

Shri Naushir Bharucha: A s a practi
cal businessman, do you think that in 
the present unorganised state of 
shareholders, it is ever possible to 
get 10 per cent of the capital holders 
to come forward to apply to the court?

Shri J. D. Choksi: I think you can; 
but if you feel that ten per cent is too 
high, you may reduce it.

Shri Naushir Bharucha: Coming to 
the question of selling agency, which 
you have dealt w ith at page 17, in 
your opening speech you made a 
very eloqUent representation and said 
‘W hy should a business concern be 
put to the disadvantage of having to 
come before Government for approval 
of selling agents?’. But you missed 
the basic fact on which the section 
had been enacted, namely, that the 
bestowing of selling agency, like 
the bestowing of managing agency, is 
an act of patronage; if the law  refuses 
to allow patronage in one fonn, w hy 
should it allow you patronage in 
another form? It is from that angle 
that I want to look at the proposals 
which you have made.

Shri J. D. Choksi: M y answer is 
that I refuse to accept the position 
that selling agency is a matter of pat
ronage at all. I think in these compe
titive days, especially when there is 
difficulty in selling one’s goods, there 
is no question that the companies w ill 
get the best selling agencies that 
they could get. So, there is no ques
tion of patronage. I know many
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selling agents who refuse to take up
produces if they are not satisfied w ith 
them. I am associated with a selling 
agency company m yself. We subject 
proposals which are put up to us for 
taking over selling agency rights with 
a good deal of scrutiny, and w e do 
not accept them. So, there is no ques
tion of patronage.

If you look at it from the point of 
view  of patronage, your argument is 
right. But I submit that selling 
agency is not a m atter of patronage 
at all. It is a matter of getting your 
goods to the largest number of con
sumers, consistent with good quality; 
and for that, you need highly skilled 
people. For instance, you cannot sell 
pharmaceuticals except through 
suitably qualified selling agents; you 
cannot sell machine-tools except 
through suitably qualified selling 
agents; you cannot sell a number of 
specialised products except through 
suitably qualified selling agents. So, 
all that has got to be borne in mind.

Shri Naushir Bharucha: A t page 18,
you agree to reconcile yourself to a 
period of one year to intervene bet
ween the termination of the m an aging ' 
agency and the taking over of the 
selling agency. If you reconcile 
yourself to one year, do you not think 
that the same disadvantages to which 
you have made a reference in your 
opening speech would affect your 
business in this case also? You 
stated: that you should be able to act 
promptly, and you have to have your 
selling agents nominated.

Shri J. D. Choksi: No, my reason 
is this that because a particular party 
has been either a managing agent or 
managing agents I think that is a dis
qualification to become a selling 
agent. So, he must shed his spots, 
and it takes about a year for him to 
become completely disassociated 
from management. Today he 
gives up the managing agen
cy and temorrow he becomes a selling 
agent. I do not believe in that. There

must be some period of time between, 
the two.

Shri Naushir Bharucha: Turn to 
page 18. You say that this sort of 
restriction should not be imposed on 
partnerships and individuals.

Shri J. D. Choksi: Yes.

Shri Naushir Bharucha: You say
that it is discrimination to single out 
Companies only; but in the case of 
a partnership or an individual it is 
private money absolutely and in the 
case of a compnay it is public money. 
Where is discrimination.

Shri J. D. Choksi: In many cases it 
is not public money. Take . private 
companies; it is not public money. 
Even if it is public money it is a ques
tion of selling the products of the 
undertaking. W hy should those in 
charge of the management be not as 
qualified as Government to select the 
right type of selling agents?

Shri Naushir Bharucha: Then, on
page 19, you say:

“Sub-section (4) (c) is not in 
‘pith and substance' legislation re
lating to company law and com
panies. In ‘pith and substance’ it is 
a form of control introduced in the 
operations of trade and commerce.
A  sole selling agent is not a crea
ture of company law. Selling 
agents are independent organisa
tions and do not form part of a 
company’s organisation.”

You contradict yourself on page 18 
when you say that the desire to centr
alise the effective powers of Joint-stock 
enterprise.

Shri J. D. Choksi: I do not think
th .re  is any inconsistency. A ll I say 
is that vou are interfering in the 
m atter oi  joint-stock enterprise selling 
its products.

Shri Naushir Bharucha: You say
these are effective forms of joint-stock 
enterprise to sell their products.

Shri J. D. Choksi: It is a matter of 
opinion; m y opinion is that.
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Shri Naushir Bharucha: Now, please 
come to page 19. You have made an 
effort to find out a concrete proposal 
to get over this difficulty. On page 19, 
you make the proposal: —

“In sub-section (1) of section
294 for the words ‘for any area’
substitute the following: ‘for the
whole of the area for any State or
States within India*

Your objection is that even for the 
sole selling agency in a taluka you 
would have to go to Government and 
so you want a bigger unit to be fixed.

Shri J. D. Choksi: Yes.

Shri Naushir Bharucha: But don’t 
you think your proposal w ill circum
vent the section. In Bombay there are 
43 districts and if you appoint a sole 
selling agent for 42 districts, then you 
need not go to Government.

Shri I. D. Choksi: It is then for the 
Legislature to step in if there is any 
abuse.

Shri Naushir Bharucha: Supposing
you say ‘everyw here in India— minus 
a small taluka’. Then in every State 
you can leave out one taluka, and 
evade this section altogether.

Shri Kanungo: It m ay be the whole 
of India or the whole of one State 
minus one taluka.

Shri J. D. Choksi: I have not that 
discerning type of mind as Shri 
Bharucha.

Shri Kanungo: No law  can be full- 
proof.

Shri Naushir Bharucha: Never law
yer-proof.

Then, coming to section 314 which 
relates to relatives of directors. You 
say that once an appointment is made 
after going through the formalities, for 
purposes of promotion, you should not 
have, every time, to go through the 
same formalities. Supposing a direc
tor’s relative is appointed on a salary 
of Rs. 100|- per month and sanction is 
given on that understanding. N ext 
year he is promoted to a post on

Rs. 500|-. The spirit of the section is 
violated.

Shri J. D. Choksi: It should be
disclosed in the register of directors 
contracts so that the shareholders can 
inspect it. They would naturally ven
tilate their grievances against the pro
motion at the next Annual General 
Meeting. You have put your point of 
view . I w ill put mine.

Supposing a relative is appointed and 
is found to be exceptionally able and 
he is promoted as a result of some 
vacancy arising in another department. 
Obviously, you do not want the whole 
m achinery of a company meeting to be 
called just w ith the object of approv
ing the promotion of that particular 
individual. It m ay cost an amount 
equal to 10 years’ salary.

Shri Mazumdar: I think there are 
other brilliant people— other than re
latives also.

Shri J. D. Choksi: There are dull re
latives; I do not deny that.

Shri Naushir Bharucha: Then com
ing to page 21, what is the remedy 
you have in cases where cartels or 
trusts are sought to be created for the 
purpose of controlling commodity pri
ces or for other objects? How can you 
break them without injuring the sub
sidiary companies?

Shri J. D. Choksi: The creation of a 
subsidiary company has got nothing to 
do with cartels. You have to judge 
the cartels in a different w ay altoge
ther. With great respect, I say it has 
nothing to do with the subject of car
tels.

Shri Naushir Bharucha: Then w e 
w ill take up page 26, section 346, 
changes in the constitution of the 
managing agents to be approved by 
Government. You were very eloquent 
when you said that for every little 
thing the director does he w ill have to 
come to government. What measures 
would you suggest to distinguish bet
ween things of a trifling nature and 
changes of a substantial nature in the 
constitution of managing agency firn s 
which affect the character of the firm?
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Shri J. D. Choksi: W henever there 
Is a change in the constitution, the 
managing agents inform the share
holders. If the shareholders approve 
of the change they w ill do nothing. If 
they do not approve of the change, 
they w ill approach the Government to 
control it. W hat is wrong in that?

Shri Naushir Bharucha: If your pro
posal is accepted, then the purpose of 
the entire section would be neutralised 
completely. In course of time, the en
tire board of directors w ill be changed 
— gradually one by one— and still th* 
Government w ill not be able to cont
rol unless there are sufficiently diligent 
shareholders who in the first place 
w ill read your notice— which is doubt
fu l— and in the second place w ill orga
nise the necessary number of people 
to start action.

Shri J. D. Choksi: W hy do you
assume that the directors in our coun
try are less honest and less honourable 
than directors in other countries? That 
is the first assumption. This form of 
control does not exist in other count
ries.

This was introduced in 1951 as a 
result of the conditions brought about 
by the war. It was brought in by 
Ordinance, as a temporary measure; 
then, it was passed into law  in 1956. 
We pleaded with the Finance Minister 
at that time to drop it. He said that 
we had not had sufficient experience. 
Today 1 am suggesting a w ay out and
I say this with all sincerity. The cost 
of applying to Government, the adver
tisement to the shareholders, sending 
circulars etc. have all gone up out 
of all proportion.

You are obsessed with the idea that 
Government is better qualified. You 
are no friend of Government, I think. 
And I do not see w hy you feel that 
Government is better qualified to select 
a director, than the Board of Directors 
themselves.

Shri Naushir Bharucha: I think
against the Tatas I have nothing to 
say. I am talking of those who know 
the tricks of the trade.

Shri J. D. Choksi: There is no trick 
in being a director. Directors are the 
same all over. I say with great 
respect.

Chairman: Then, only the approach 
is different.

Shri Naushir Bharncha: Then at
page 27, regarding section 346, what is 
worse is,

“ ---- the consequence that fo l
lows is serious. Such consequence
is not that the change in the con
stitution,” etc.

That occurs in the third line.

Shri J. D. Choksi: We have suggest
ed a remedy.

Shri Nanshir Bharncha: If the direc
tor alone ceases to be director— assum
ing that position— there w ill be no 
harm in every director trying to vio
late it, because, w hat is the conse
quence? The consequence is, at most 
that he w ill cease to be a director. 
Everybody would be induced to vio
late law.

Shri J* D. Choksi; What I suggest is 
a locus poenitentiae. With your back
ground you w ill appreciate that. You 
w ill give notice saying that unless you 
do this, your man w ill be punished.

Shri Naushir Bharucha: What you 
suggest at page 27— proposal I— is that 
the company would be allowed to 
restore the status quo. If the director 
dies, then—

Shri J. D. Choksi: I agree there.

Shri Naushir Bharncha: When chan
ges of this nature take place it is be
cause they are inevitable. It is not 
just for the fun of it. A  change in the 
constitution is made because it is inevi
table. Then it is very difficult to res
tore the status quo.

Shri J. D. Choksi:. With great res
pect, I suggest that when a director 
dies, what is inevitable then?

Shri Nanshir Bharucha: If it is a
change, then there is another party.
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Shri J. D. Choksi: 
table.

It is not inevi-

Shri Naushir Bharucha: Unless it is 
very  inevitable, you would not change 
the Constitution of a directorate.

Shri J. D. Choksi: We w ill ask the 
director to go out. If you do not app
rove of our taking an officer of the 
company as a director on the board of 
managing agents, w e w ill tell the 
director that the Government of India 
do not approve of it. We cannot afford 
to lose our managing agency. It is 
very simple.

Shri Naushir Bharucha: A t
page 27, under proposal II you say:

“The permanent retirem ent of a 
director due to superannuation, 
ill-health or like cause shall not be 
deemed to be resignation of the 
director for the purposes of this 
sub-clause” .

If this suggestion is accepted, so many 
directors would resign for reasons of 
ill-health and m ake w ay for others.

Shri J. D. Choksi: Then the others 
would have to be approved. It is only 
on retirement that w e say that it need 
not be approved. When some director 
dies, some other person m ay go to the 
Government of India and m y good 
friend Shri Mazumdar w ill be able to 
approve of it!

Shri Mazumdar: It is done by the
members of the Advisory Committee.

Shri Lai Bahadur Shastrl: Do you
want to make any distinction between 
Government and the Advisory Com
mittee of which you also happened to 
be a member for some time?

Shri J. D. Choksi: I happened to be 
a member. I do say this. Th* inter 
position of the advisory committee i& 
certainly a safeguard. A fter all, it is 
not an official organisation. I do say 
that it certainly makes a difference, 
and a difference to the good. I am not 
disputing it. My objection frankly 
is ..........

Shri Lai Bahadur Shastrl: You re
ferred to the fact that “we have to 
go to Governm ent” etc. In most of the 
cases, these matters are considered by 
the advisory committee. G enerally the 
Government agrees w ith the Com
mittee.

Shri J. D, Choksi: Ultimately, the 
Government agrees w ith the Commis
sion.

Shri Lai Bahadur Shastrl: It is al
most a formal affair.

Shri J. D. Choksi: M y objection is, 
it is not so much the quality of the 
decision which is finally taken, but to 
the procedure and it seems to me quite 
unn cessary. I can assure you that I 
have been through the mill and I have 
felt rather humiliated at this: some
person in the South wants to be a 
managing director on Rs. 300 a month 
and to come to this Committee which 
is convened at great cost to the public. 
I want to sim plify and streamline the 
procedure. A fter all, these are m ainly 
matters of management and indoor 
management at that. As such, let us 
not raise them in this august place, 
Delhi, unless there is special need. 
When there is a small percentage of 
10 per cent, they say, “w ill you kindly 
control this activity of the company?” 
Let us do it that way. That is my 
suggestion.

Shri Naushir Bharucha: Page 29,
clause 138, section 372. It deals with 
the purchase of shares of one company 
by another company. You say about 
the proposed new sub-section that no 
company other than an investment 
Company can invest in shares of other 
companies more than 20 per cent of 
the subscribed capital of the investing 
company. I do not think that your 

point is correct.

Shri J. D. Choksi: You m ay be right.

Shri Naushir Bharucha: We h*ve to
see to it. Now, what measure would 
you suggest to prevent unhealthy cor
nering of shares as distinct from bona 
fide investment for industrial develop
ment?
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Shri J. D. Choksi: For unhealthy
cornering of shares, we have a group 
of sections: sections 398 and 399 on
wards. They are there. They must re
main. They have got nothing to do 
with this. It is the interlocking of 
funds that is sought to be controlled. 
It is a bad thing, of course. I agree.

Shri Naushir Bharucha: B y inter
locking of funds, that practice can be 
developed.

Shri J. D. Choksi: You w ant to 
bring in new industries into the coun
try. Many of these industries require 
very  large capital, which you cannot 
get from your own shareholders. So, 
what you do is, you make an arrange
ment with the foreign concern and it 
says, “ I w ill set up a unit in India 
provided a certain large industrial 
company joins hands with me” . It may 
be for the moment that that industrial 
company would have to put in more 
than 30 per cent of its capital or 40 
per cent.

Shri Naushir Bharucha: I wanted to 
know whether you think that the prac
tice of interlocking of funds, if permi
tted, would lend itself to corrupt prac
tices. What did the Mundhras do?

Now, I pass on to page 30—-clause 
153— section 408. It deals with the 
powers of Government, to prevent 
oppression and mismanagement. You 
have made a proposal that “no incre
ase in the number of directors for 
the time being in office shall take 
effect. . . .  ’’etc.

Shri J. D. Choksi: Frankly I think 
there is a mistake in the proposal in 
the Bill. W hy cannot ordinary elec
tions take place for directorship? I 
am quite sure the department w ill 
appreciate that.

Shri Naushir Bharucha: That is to 
prevent undesirable characters coming 
into the electorate.

Shri J. D. Choksi: This does not
happen.

Shri Naushir Bharucha: According 
to you, is it not your intention that 
section 408 should be scrapped?

Shri J. D. Choksi: It is there. The 
present B ill provides that no chance 
should be made in the direc ors so 
long as the directors appointed by 
virtue of this section are in office, 
without Government’s approval. A ll I 
say is, what is intended really is that 
no additional appointment of directors 
should take place. Say that. Do not 
prevent directors being elected in 
the ordinary course supposing that 
the Government director continues for 
two or three years.

Shri Naushir Bharucha: I follow, 
say no additional director should be 
appointed, what is the position? 
Supposing there are eight directors 
in a Board and if the Government 
approve of it, knowing that they are 
good directors, and if  you remove two 
and put in undesirable two, the num
ber does not increase, and the 
Government’s purpose is defeated.

Shri J. D. Choksi: You can only
remove a director at a general meet
ing. Supposing the existing two are 
undesirable and the shareholders re
m ove them and put in two good 
people, w hy should that not be done? 
W hy should it go to Government?

Shri Naushir Bharucha: I follow-
I come to page 31— clause 165 
— section 456. It deals with liqui
dation proceedings. Pow er is given 
to the liquidator to obtain possession 
of property even from a third party. 
You say, w hy should it be the third 
party. Would it not defeat our pur
pose if your proposal is accepted, and 
if the property of a company is 
transferred to a third party, on the 
eve of disbanding its business, would 
it not defeat our purpose?

Shri J. D. Choksi: M y answer to 
that is this. In that case the third 
party w ill be holding the property 
on behalf of the company. What I 
was trying to say is this. Supposing 
there is a pledgee of goods, w hy should 
not the pledgee have a right to re
tain control over those goods. That 
is the point.

Shri Naushir Bharucha: There is 
nothing to prevent the District 
Magistrate from holding an enquiry.
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Shri J. D. Choksi: He can pass
orders straightaway. That is the
point.

Shri Nanshir Bharncha: W ith re
gard to clause 190, I quite see the 
force of your proposal. I think your 
objection could be met if w e say 
‘without reasonable cause’ ..........

Shri J. D. Choksi: That is w hat I 
have said in my proposal. I am glad 
that w e are agreed on one clause.

Shri Naushir Bharucha: In your
' comment on clause 200, you say that 
section 629(A) is against the princi
ples of jurisprudence. M ay I invite 
your attention to section 63 of the 
Indian Penal Code? It says that 
where no sum is expressed upto 
which a fine may be imposed, an 
unlimited amount of fine m ay be 
imposed.

Shri J. D. Choksi: Quite right. Y ou 
are a far better criminal law yer 
than I am. But m ay I say that there 
I would have no objection. There it 
is a question of the extent of punish
ment. It is a much smaller field 
than contemplated here,

Shri Naushir Bharucha: With re
gard to clause 202, is it your propo
sition that it would be much better 
and in the interest of the companies 
to discuss the terms and their appli
cation and that they would be ac
cepted rather than rejected__

Shri J. D. Choksi: That is exactly 
what I say. Government often im
poses terms and conditions and it is 
done with the consent of the com
pany because that is permitted here. 
But as stated here, Government m ay 
impose conditions which may have 
nothing to do w ith the subject mat
ter. This is rather sweeping.

Shri Naushir Pharucha: With refer
ence to the proposal contained in 
Item 43 of your memorandum, you 
have said that. . . one such item is 
item (4) in which the estimated 
amount of contracts remaining to be 
executed on capital account and not 
provided for are required to be 
stated.’ Can you really maintain that

it can not really  be estimated? Is 
it m erely a guess work.

Shri J. D. Choksi: It is an item of 
budgeting.

Shri Naushir Bharucha: Therefore, 
it is only an estimate.

Shri J. D. Choksi: Therefore, it
should be in the directors’ report so 
that the shareholders can come to 
know that capital costs are being in
curred commensurate w ith the con
struction. In general the shareholders 
are entitled to know what is the 
magnitude of the outstanding com
mitment. Therefore, make it com
pulsory there. That is what I suggest.

Shri Morarka: About clause 15, new 
section 43(A) I have heard you say
ing that in principle you have no 
objection when the public funds are 
involved, in a private company being 
made a public company. If a private 
company borrows huge funds from 
Government corporations or from 
companies to which Government 
guarantees are given or private com
panies which borrow a lot of money 
from the banks, do you not think 
that public funds are involved in 
those private companies?

Shri J. D. Choksi: No, Sir, for the 
simple reason that it was up to the 
Government or to the banks to lend 
or not to lend. They have chosen to 
entrust their money to a private 
individual. The Government or the 
bank knew  the character of the 
individual or the company that came 
to borrow the money. Therefore, I do 
not think that public funds are 
involved.

Shri Morarka: That is not my point. 
Are these public funds or are they 
not? That is the only question.

Shri J. D. Choksi: It is a matter
of opinion. I think the character 
of the funds had completely changed. 
What were originally public funds 
have been converted into* private 
funds.

Shri Morarka: If the Gpvem ment 
gives a loan to a company, do you
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mean to say that those funds are not 
public funds? If a loan is given by 
the Governm ent to a private com
pany, is that loan made out of the 
Government funds public fund or 
not?

Siiri J. D. Choksi: Quite right. They 
are  public funds in the hands of the 
Government.

Shri Morarka: These public funds 
when given to the private companies 
are involved in that private com
pany?

Shri J. D. Choksi: Right, Sir.

Shri Morarka: You said some thing 
about this 11 per cent and you also 
«aid that ten per cent of this 11 per 
cent w ould be one per cent. I could 
not follow  that.

" Shri J. D. Choksi: W hat I was say
ing was that under this proposal, 
m any genuine private companies w ill 
become public companies because a 
private company in which another 
private company has 25 per cent of the 
share capital becomes a public com
pany though that other company
remains a private company. Many 
managing agency companies are of 
of that character and these managing 
agency companies w ill become public 
companies. The main source of 
income of these managing agency com
panies is t’he managing agency rem u
neration which is ten per cent of the 
profits of the companies they manage. 
The remuneration is for distribution 
among the organisations of the 
managing agency company which 
earned it because the rem u
neration is so calculated that in the 
eyes of the legislature and the law, 
ten per cent is sufficient remunera
tion for the group of people who are 
managing the company. If you make 
this a public company, the directors,
of the public company who are res
ponsible for the management or per
form the services of the management 
w ill n o t. be entitled to have the ten 
per cent which they get but ten per 
cent of that ten per cent. That is 
m y objection. In fact, if I may say 
so, this point was very  fu lly  explained

far better than I am able to do so 
now, by Shri C. D. Deshmukh on the 
floor of the House when he dealt with 
the managing agency remuneration. 
I have given the reference already.

Shri Morarka: You have said while 
dealing with clause 43(a) that sub
sidiary companies lead to some sort 
of a decentralisation. Could you 
explain how this formation of sub- 
sidary companies leads to decentrali
sation of m anagerial powers?

. Shri J. D. Choksi: I think I have 
not said as much as you have said just 
now. In my memorandum I have not 
talked of decentralisation at all.

Chairman: But the word decentra
lisation* was used today when you said 
that the formation of subsidiary com
panies was also a step towards decen
tralisation.

Shri J. D. Choksi: In that sense I
am right in this way. When you have 
a large trading organisation as the 
holding company and that trading or
ganisation also wishes to become the 
managers or managing agents of other 
bodies corporate, you find in one cor
poration an aggregation of multifarious 
activities. If you create a subsidiary 
company which is solely devoted to 
management of the principal com
panies, then you have decentralisation. 
You have specialised and fuller service 
to perform for the principal company, 
because the only activity of the sub
sidiary is to inform itself of modern 
management tecniques and to put them 
into operation. The directors of that 
company are not concerned with any 
trading activity. Their only concern 
is operating to the be^t of their ability 
the various companies of which that 
particular subsidiary are the managing 
agents. To that extent there is decen
tralisation.

Shri Morarka: In essence, decentra
lisation would depend on the owner
ship of this subsidiary company.

Shri J. D. Choksi: No, Sir; it would 
not. A fter all, management is a form 
of delegation. I say clause 124 is a

873 L.S.—4.
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mischievous provision because it pre
vents companies which are admittedly 
fu lly  qualified to manage companies 
from continuing to be managing agents. 
When you have a company w hich is 
solely devoted to exercising managerial 
function over other companies unfet
tered by any other trading activity, 
that company is better qualified to do 
fu ll justice to the managed companies, 
because then they have no conflicting 
interests.

Shri Lai Bahadur Shastri: Instead
of forming a subsidiary company, 
which, you say, w ill be completely 
independent, if the holding company 
constitutes management boards— m ore 
than one board if necessary— there 
w ill be much closer contact between 
the management board and the holding 
company w ith the same results.

Shri J. D. Choksi: That is a good 
point. We had thought of it ourselves 
in 1945. We rejected it because it did 
not give full status to the directors 
of the subsidiary board. We have 
recruited eminent men from public 
life like Dr. John Mathai and other 
people in Government service. To 
give proper status to these gentlemen, 
you could not make them directors of 
a subsidiary board. You have to 
create companies to do it. In fact, I 
have written a letter to you on this 
subject pointing out how, for instance, 
the peculiar situation of the Tata Sons 
makes it difficult to appoint directors 
directly to the board of Tata Sons.

Shri Morarka: Regarding clause 124 
which deals with new section 325A, 
I had put a question which the Chair
m an ruled you would answer later 
on. Could you explain whether a 
subsidiary company should have 
managing agents or not, particularly 
when the holding company has 
already a managing agency?

Shri J. D. Choksi: M y answer to
that would depend on the particular 
type of subsidiary company. I agree 
that norm ally a subsidiary should not 
have a managing agent. But suppos
ing a subsidiary company consisted

of a large textile mill, w hy should 
that subsidiary not have * managing 
agent and w hy should another com
pany which does not happen to be a 
subsidiary and which has a sm aller 
textile m ill have the right to have a 
managing agent?

Shri Morarka: The only logic is, 
because the holding company has 
already a managing agency, they 
should m anage the subsidiaries as 
well.

Shri J. D. Choksi: You should m ake 
them managing agents of the subsidi
aries as well, if they are to be res
ponsible for the management, w ith or 
without additional remuneration.

Shri Mazumdar: Without additional 
remuneration.

Shri J. D. Choksi: Yes; in fact, I 
do not think the remuneration should 
be taken twice over. I agree with 
you.

Shri Morarka: Y ou n&ade a very  
impressive plea against the scheme of 
this company law, the tendency to
wards totalitarianism, etc. Don’t you 
agree that for the proper and effec
tive management of these companies, 
you must have independent and effec
tive Board of Directors?

Shri J. D. Choksi: I agree.

Shri Morarka: When w e speak of 
independent and effective Board of 
Directors, would you like to concede 
the right of representation to the 
m inority shareholders?

Shri J. D. Choksi: Yes.

Shri Morarka: On page 20 of your
memorandum there is a small point 
about entering of details of contracts 
in the register. You seem to think 
it cannot be done within 3 days from  
the date on which the contract is 
entered into. But actually the B ill 
says "3 days from the date it is 
approved by the Board of Directors0.

Shri J. D. Choksi: M any of the con
tracts do not require approval o f 
the Board of Directors. In fact, a
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large m ajority of contracts do not 
require approval of the Board.

Shri M orarka: Is it not that this 
section would apply only to contracts 
which require approval of the Board 
of Directors under section 297?

Shri J. D. Choksi: The section which 
requires registration applies to a ll 
contracts in which the directors are 
interested, irrespective of . whether 
the contracts have to be sanctioned 
or approved by the Board or not.

Shri N. B. Munisamy: Would you
throw some more light about section 
346 and your suggestion regarding it? 
You say, whenever there is a change 
in the constitution of a m anaging 
agency, the managing agent should 
notify* the shareholders, and the 
powers shall be exercisable by the 
Central Government if an application 
is made for that purpose by not less 
than 100 shareholders or not less than 
one-tenth of the total number of 
shareholders. I want to know what is 
the sanctity behind fixing this 10 per 
cent of shareholders? Does it mean 
that only number counts and not the 
contents of the application to the 
Government? What is it you have 
got in your mind?

Shri J. D. Choksi: I thlnK, you might 
address this question to those who 
framed Section 398. I am taking m y 
words from Section 398. There it is 
said, minority interest is sufficiently 
represented by 10 per cent of the 
share capital or 100 shareholders. I 
am only following that principle. 
There must be something at stake. 
One share-holder is far too a small 
number. You must have some real 
figure. ‘

Shri Munisamy: We need not go by 
number. One intelligent shareholder 
can still do something in the matter. 
There is no sanctity w ith regard to 
10 per cent or 100 shareholders.

Shri J. D. Choksi: I am afraid, I 
cannot agree with you. There must 
be a representative number. The last

gentleman who addressed me said, 
minority interests should have their 
representation. I agree, but there 
must be some definite number, not a 
single shareholder.

Shri Dave: Now, I come to section 
relating to depreciation. Y ou r argu
ment is that depreciation charges 
which are provided for in the income- 
tax law  are not realistic and that 
they are purely notional, at least 
during the initiative and development 
stages. A re we then to understand 
that the scale that is provided for in 
the income-tax law  is purely notional, 
devoid of any reality?

Shri J. D. Choksi: I do not think 
they are devoid of reality. They serve 
a very definite purpose. They serve 
a purpose in the initial stages when 
the companies have to spend very  
large sums on new plant, etc. The 
Legislature in its wisdom has thought 
fit to give them higher depreciation 
so as to enable them to recoup a 
part of the cost of their plant. So, 
it serves a very  beneficial purpose. 
But I disagree with the view  that the 
plant in the early stages suffers 
greater depreciation than in the later 
stages of his life, I mean actual w ear 
and tear of the plant. V ery  often 
certain plants suffer very  little dep
reciation in earlier years. Y ou  w ill 
find in the experience of plant his
tories that plants require fa r  more 
maintenance and renewals as they 
grow older in existence.

Shri Dave: Would that mean that 
when the company has to pay income- 
tax it would deem to have earmarked 
a particular sum for depreciation?

Shri J. D. Choksi: That argument, 
if I m ay say so, sounds very  attrac
tive. But if  you kindly look at it 
over a period of years, it works out 
to the same thing. Supposing w e 
assume the w orkable life of a plant 
as 15 years, now under the Income- 
tax scales, you w ill find in the first 
five years about 70 per cent of the 
plant w ill be written, off and in the 
remaining 10 years only 30 per cent 
is provided for. So, in the remaining
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cent. But if you take, w hat w e call 
straight-line basis and allocate the 
same life to the plant, say, 15 years, 
then there w ill be an even spread of 
approxim ately 7 per cent per year 
throughout the life of the plant. 
Ultimately, 100 per cent is provided 
over the same period. In one case, 
a much larger proportion is provided 
in the earlier years and a much 
sm aller proportion in later years. In 
the other case, it is an even spread. 
That is called a straight-line basis. 
In the case of the Electricity supply 
Act, companies are compelled to adopt 
a certain basis for depreciation. 
Again, for instance, in the Steel 
Industry, the prices are regulated 
having regard to the costs of m anu
facturing steel and depreciation is an 
element and the Tariff Commission 
has laid down that 6} per cent on the 
gross block is a fair provision for 
depreciation. In other words, the 
same straight-line basis spread over 
15 years.

Shri Dave: In other words, the 
straight-line basis is more in con
formity to reality than the income-tax 
scale.

Shri J. D. Choksi: In certain indus
tries, yes. In certain fast consuming 
industries, where the plant is used 
up quicker, then the income-tax scales 
may be better.

Shri Dave: Now, I come to clause 
104 which relates to the appoint
ment of sole selling agents. You say 
in your evidence that the type of
provisions which are thought to be 
incorporated in this Act are not found 
anywhere else in the world. Your 
argument was two-fold, one was 
administrative and the other was 
legal. As far as the legal aspect is 
concerned, you suggested that discri
mination between one selling agent 
and the other selling agent was not 
quite in conformity with the spirit of 
the Constitution. As far as this sec
tion is concerned, all that it tries to 
do is to prescribe a procedure in order 
to appoint a particular selling agent

and that procedure is prescribed for 
the joint stock company. It is not 
prescribed for the selling agent at all. 
Just as under the Constitution every
one has a right to work, but w hether 
I get w ork or not depends upon the 
employer, sim ilarly in this case also 
though every selling agent has a right 
to be a selling agent of any company 
he likes, the law  tries to prescribe 
certain procedures to be follow ed 
before any joint stock company can 
appoint a particular person as a selling 
agent. So, I am not able to appre
ciate how this section is not in con
form ity with the spirit of the Cons
titution.

Shri J. D. Choksi: I w ill first deal 
w ith  adm inistrative aspect of the 
matter. A s I said earlier, it is wrong 
in principle that selling agents sh ould  
be subject to the approval of the 
Governm ent because they m ay be for 
such a small area and they m ay be 
for small periods; they m ay have to 
be changed or there m ay have to be 
changes in the terms of their rem u
neration to suit a particular business 
or a particular product that is being 
sold. It would be very  very  difficult to 
effect these changes without causing 
a lot of business loss to the companies.

Now, I come to the legal aspect of 
it. A fter all, selling agent is not a 
creature of Company L aw  at all. 
Industrial organisations which are not 
companies have also selling agents. 
When you regulate corporations who 
have selling agents on a different 
basis, you create a difference between 
the method of treatment between an 
un-incorporated body and an incorpo
rated body. I have pointed out the 
practical disadvantages of the incor
porated body. Now, I suggest that 
there is no reason w h y there should 
be this disparity. I f you want that 
the sales of particular commodities 
should be controlled, then you do not 
need this Act. You have other legis
lation to do that and you can do that. 
In fact, you do control the sale of 
certain commodities under the law. 

.You can do it if you find that certain
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<pommodities, certain products, require 
to be controlled, their sales and their 
distribution. Do not have recourse 
to this legislation; you have powers 
otherwise. Then that would apply 
not m erely to companies, but to all 
organisations w hich produce those 
goods. That is what I said.

Shri Dave: Here the question is 
when a particular person is appointed 
a selling agent by a corporate body 
which is definitely a creation of law, 
that corporate body is subjected to 
certain conditions and certain proce
dure. A s far as the selling agent is 
concerned there is no restriction on 
him. He could be a selling agent 
w herever he likes. Provided he is a 
selling agent of a corporate body that 
corporate body has to go through 
certain procedure.

Shri J. D. Choksi; I agree w ith all 
that. But you are placing the corpo
rate body at a very grave disadvant
age. That is w hat I am saying. You 
are suggesting that there is no techni
cal breach of the letter of the consti
tution, but I am suggesting that there 
is a breach in the spirit of the consti
tution, because after all ultim ately 
it is the shareholders or individuals 
who own the corporate body and their 
business suffers.

Shri Dave: Your proposal would be 
against the constitution, because you 
are only expanding your area.

Shri J. D. Choksi: I am submitting 
to an illegality, but I am hoping that 
by submitting to some illegalities 
larger illegalities w ill not be imposed 
on me.

Shri Dave: You said a little while 
ago that a distinction is being made, 
or certain restrictions are sought to 
be imposed on Indian directors which 
are not found anywhere in the 
world. M ay I draw your attention 
to the fact that this section only 
tries to control managing agency 
companies and not companies 
generally, because the managing 
agency system as such is peculiar to 
this country. W henever any attempt # 
is made to control that particular sys

tem there is bound to be certain con
ditions and certain provisions yrhich 
w ill be peculiar to this country and 
which w ill not fbe found anywhere 
else in the world. M ay I submit there 
is therefore no cause for any feeling 
of being hurt. It is only an attempt 
on the part of the legislature to con
trol a system which has outlived its 
purpose.

Shri J. D. Choksi: I am nut quite 
as hurt as all that. I w ill say this 
that this distinction of managing 
agents as something peculiar to India 
is not altogether sound. I have some 
experience of companies abroad in the 
past and in the present and I know 
certain American companies approxi
mate somewhat to the managing 
agency system. And in the shipping 
lines in Britian they used to have a 
system w hereby companies become 
managers of those lines w ith fu ll 
powers of management ve ry  much 
akin to managing agencies. So it is 
not quite so distinct. Ultim ately com
panies have to be managed. W hether 
you call it m anaging directors, or 
managers, whether you call it a whole 
board of directors or w hether you call 
it  managing agents, the functions are 
essentially the same. It is true there 
have been acts of misconduct, which 
have been committed by people who 
have been managing agents. But if 
you analyse those acts you w ill very 
often find the root cause is not they 
were managing agents but because 
they were corrupt. That form of mis
management would have taken place 
whether you had managing agents, 
managing directors or any others.

I m ay tell you that the Cohen Com
mittee in England went into the activi
ties of managing directors and they 
had a lot to find in regard to misma
nagement. Therefore you have got 
the group of sections which w e have 
copied which enable minority interests 
to be protected. It is really  bad man
agement which has got to be put down 
and which should be put down. I can 
assure you it is nothing peculiar to 
managing agents. I have the same 
influence as a managing director, the 
same type of mind; I do the same type 
of service. It is only because of my
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label that you look upon me as an 
object of suspicion. That I say is 
wrong and that is what I am trying to 
correct.

I was a Member of this Company 
Law  Commission. During m y short 
period of service there w as no less 
than 5,000, perhaps more, applications 
and it seemed to me quite a consider
able proportion of those applications 
should never have come to us. They 
dealt w ith a person dying, his shares 
t0 be transferred to his representative 
in the managing agency company. It 
was quite informal. W hy should those 
things come. So I suggested a proce
dure w hereby unless the company's 
interests w ere hurt and shareholders 
brought the m atter to the attention 
of Government it should not autom ati
cally come to the Advisory Commis
sion and to the Government.

Shri Nathwani: You say that a
considerable minority of shareholders 
should be given representation on the 
Board. I think the best w ay to secure 
this is to appoint directors by the 
system of proportional representation. 
How w ill you secure due representa
tion of minorities on the Board of 
Directors?

Shri J. D. Choksi: There are pro
visions in the present law  which 
enable that to be done.

Shri Nathwan: There is that sec
tion about optional representation.

Shri J. D. Choksi: Since the 1956 
A ct I have not heard of any represen
tative bodies wanting to appoint 
directors on the basis provided in that 
section. But the section is there and 
the powers given in it can be exercis
ed.

Shri Nathwani: You say you are
totally in favour of a substantial 
minority of shareholders being given 
representation on the Board of Direc
tors. W hat is your w ay for securing 
mat? Is there any other system 
except that of proportional represen
tation, or leaving the m atter to the 
Government to nominate two Members 
aa directors.

Shri J. D. Choksi: W hat has been
just pointed out is an objection which
I have found exists in practice. You 
cannot label individuals as belonging 
to a m inority or m ajority except in 
regard to specific resolutions.

Shri Nathwani: When it is a ques
tion of appointing directors: suppos
ing seven directors are going to be 
appointed, 20 per cent of the voters 
w ant to elect one of their nominees 
as a director. Their representation 
can only be secured if  you adopt the 
system of proportional representation. 
According to the present, distributive, 
system, often though they have 49 per 
cent of voting strength they cannot 
appoint even one of them as directors. 
So, when you accept this principle of 
a minority, a substantial minority, 
being represented on the board of 
directors, is there any other w ay 
except that of proportional representa
tion? Or, of course, you m ay leave 
the m atter to the Government who 
have the power to appoint tw o of the 
members as directors. That w as a 
compromise w hich was accepted by 
Shri Deshmukh at that time in defer
ence to the strong plea raised by m y
self and Shri Morarka.

Shri J. D. Choksi: The difficulty I 
find in this m atter of m inority share
h o ld e rs  appointing directors is not a 
difficulty in regard to the principle.
I accept the principle whereby all 
interests of the shareholders are repre
sented on the board. I accept that 
principle. But the difficulty arises in 
providing a suitable m achinery to 
enable, w hat is called, a m inority of 
shareholders the right to have their 
own director on the board. If you say 
that when 20 per cent of the directors 
come and say “w e w ant to appoint a 
director of ours on the board", it has 
to be done, another 20 per cent m ay 
come forward and say ‘Sve want to 
appoint a director", and a third 20 per 
cent w ill come forw ard and say “ we 
want to appoint one**.

Shri Morarka: What is wrong
there?

Shri J. D. Choksi: The result w ill 
be that you w ill have groups and yon 
w ill have directors w ho do not
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represent the shareholders as one 
body. That m ay not be to the advant
age of the company; in fact, ve ry  often 
it  is not an advantage. It is far  bet
ter that all the directors have the 
approval of all the shareholders.

Shri Nathwani: Certainly not. I 
quite see that depending on the 
num ber of the directors on the board, 
even a substantial m inority w ill have 
no other w ay of appointing their 
nominee on the board except 
b y this system. Suppose four direc
tors are to be appointed. Even if  you 
have 40 per cent votes, a group which 
commands 51 per cent of the votes 
w ill have all its nominees appointed 
as directors on the board. Even if 49 
per cent of the voters want a single 
nominee, that nominee w ill have no 
place under the present system.

Shri J. D. Choksi: I appreciate that. 
B ut the only feeling I have is the 
practical difficulty.

Shri Khandubhai Desai: Y our
memorandum and suggestions, I take 
it, have been based on your experience 
in your own group of companies.

Shri J. D. Choksi: Not entirely, Sir. 
I hope you don’t think I am not expe
rienced outside m y own group.

Shri Khandubhai Desai: The pro
posed amendments are m ainly based 
on the recommendations of the Sastri 
Committee which has gone into the 
question of the law  as it should be 
applied to thirty thousand odd compa
nies. So, naturally, w e cannot follow  
in our consideration all the good sug
gestions that you have made from 
your point of view.

Shri J. D. Choksi: That is m y mis
fortune, Sir. But m ay I say this that 
the Sastri Committee has made no 
report on the proposed clause 124?

Shri D. L. Mazumdar: The rest you 
accept?

Shri J. D. Choksi: No, no I do not 
accept the rest.

Shri Kannngo: About clause 47A 
you have suggested that as long as the 
total membership does not exceed

fifty, it should be considered as a pri
vate company.

Shri J. D. Choksi: Yes.

Shri Kanungo: That means that
fifty should be considered as the total 
membership of all the holding compa 
nies?

Shri J. D. Choksi: Including the
companies in which the shares are ' 
held— the holding companies plus the 
company in which the shares are held.

Shri* D. L. Mazumdar: Do you
mean individuals or persons?

Shri J. D. Choksi: The question
that was put to me was different. 
There again I accept that if  in a com
pany there are corporate holders, they 
have got to be brought in. So you 
have fifty individuals ultim ately.

Shri Kannngo: You would like to 
lim it it to fifty individuals?

Shi* J. D. Choksi: Yes.

Shri D. L. Mazumdar: That is, a
legitimate, bona fide private company 
is one where it does not exceed fifty 
individuals? But that is not the law  
today.

Shri J. D. Choksi: W hen I say fifty,
I include corporate bodies, I mean 
provided they do not hold m ore than 
25 per cent.

Shri D. L. Mazumdar: Suppose a 
corporate body holds 5 per cent in a 
private company it w ill still be a pri
vate company.

S hri J. D. Choksi: Yes. I never 
suggested anything else.

Chairman: Thank you very much.

(The witnesses then withdrew)

m . The Indian Merchants’ Chamber, 
Bom bay Spokesmen:

•

1. Shri Lalchand Hirachand.
2. Shri Gopaldas P. Kapadia.
3. Shri R. G. Saraiya.
4. Shri Tanubhai D. Desai.
5. Shri C. L. Gheevala.

(Witnesses were called in and they 
took their seats)
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Shri Lalchand Hirachand: I would 
lik e  to submit one thing. It is nearly 
quarter past one of the clock, and I 
understand that you usually adjourn 
at h alf past one of the clock. W ould 
it  not be desirable if  w e m eet tomorrow 
m orning instead of for just ten minutes 
or so now?

Chairman: But we understood
that there was your parent body also 
which was going to come and tender 
evidence before us. W e thought that 
perhaps you m ight not have much to 
add to w hat they have to say.

Shri Lalchand Hirachand: No, the
view s of the two bodies are independ
ent. W e have submitted our memo
randum already.

Chairman: W e have got it. If we 
start it  just now, w e can continue the 
rest tomorrow morning.

Shri Lalchand Hirachand: A ll
right.

Chairman: Your memorandum has 
been circulated to all the Members, 
and they have read it. If there is 
any particular thing that you w ant to 
add or supplement, you m ay do so; or 
the Members m ight begin directly with 
their questions, and you m ight give 
your answers or explanations in reply 
to the various questions.

‘Shri Lalchand Hirachand: A t the
outset, I m ay m ake a few  prelim inary 
remarks. M y Chamber feels thankful 
to the committee for having given us 
this opportunity of explaining in 
greater detail the view s expressed in 
our memorandum. The Chamber 
which w e have the honour to represent 
this morning is*a leading organisation 
of business people and industrialists in 
the Bom bay State. In fact, it  is the 
leading organisation on that side. It 
has 130 associations of different trades 
and industries as its affUiated mem
bers, and nearly 2000 individual mem
bers.

The main points that w e have made 
in our representation are as follows. 
We feel that the overall objective 
underlying the new legislation has been 
that joint-stock enterprise in the 
country should subserve the’ larger

national economic policies. The com* 
pany law  that was enacted in 1956 was 
a huge piece of legislation which 
changed considerably the old company 
law; and it w as feared at that time 
that this big change m ight cause a 
lot of difficulties to the business com
m unity; and it w as expected when the 
committee w as appointed to investigate 
how  the company law  w as operating, 
that they w ould go into the various 
difficulties that the business community 
has been experiencing. There have 
been various suggestions in that com
m ittee’s report which are certainly 
helpful in rem oving those difficulties. 
But the proposed new  legislation is 
also another big  piece of legislation 
which has again brought into existence 
new  ideas and w ill result in a lot of 
thinking on different lines. No doubt, 
it is the intention of the B ill to safe
guard the legitim ate rights and p rivi
leges of the shareholders. But my 
Cham ber feels that in some respects 
it  does much m ore than that, and it 
puts restrictions on the companies and 
the management. It w ill not be help
fu l in that respect. W e have given 
in our memorandum the details of 
that, and w e fee l that further control 
on company management m ay not be 
useful. Government have got larg e  
powers already, and i f  they are judici
ously used, they can regulate the 
w orking of the companies for the bene
fit of the shareholders, and any 
further controls should not be intro
duced.

There are certain provisions in the 
B ill which are of an avoidable nature, 
and could be safely  rem oved from  its 
scope, since they can in no w ay  be 
said to involve issues of public policy 
from the point of v iew  o f protecting 
the interests of the community at 
large.

I w ould like to refer in this connec
tion to the provisions of clause 71 o f 
the B ill requiring a private company 
to file w ith the registrar its profit and 
loss account. The provisions o f clause 
75 require the company to have th e  
accounts of its branch offices audited; 
and clause 90 introduces the need for 
a special resolution for appointing 
additional or alternate directors.
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Another point that I w ould like to 
refer to relates to the large number of 
provisions vesting in Government vast 
powers of interference to w hich I have 
already made a reference. That, from  
the Cham ber’s point of view, w ill not 
be helpful for the proper administra
tion of the companies or for the proper 
management of the companies. 
Powers such as for the seizure of 
documents b y  registrars, and powers 
of inspectors to examine employees of 
a company, sought to be conferred by 
clause 79, are some of the additional 
powers which are included in the 
amending Bill. In the exercise of 
these various powers, there is every 
scope fo r arbitrary action, and undue 
interference in the day-to-day affairs 
of the joint-stock companies.

I would, therefore, submit that it is 
necessary that these powers should be 
kept to the minimum and there should 
also be provided such checks so that 
the exercise of such powers b y  inex
perienced officers does not come in the 
w ay of the management of joint-stock 
companies.

Shri Moraka: Regarding your com 
ment on clause 3 (c) which appears 
at page 8 of your memorandum, could 
you please explain a little m ore clearly 
how the formation of Indian subsidia
ries with foreign collaboration etc. 
would be affected?

Shri R. G. Saraiya: If the foreign
company owns the entire capital of the 
Indian private company, then the 
Indian company w ill be treated as a 
private company. But, if you seek the 
collaboration, in which the foreign 
company does not own the entire capi
tal, then the Indian company w ill 
be treated as a public company and 
w ill be subject to the handicaps which 
are there to a public company as com
pared with a private company with 
the result that the formation of private 
companies with foreign collaboration 
of say 50-50 or 75-25 m ay not be en
couraged; or it may be positively dis
couraged.

, Shri Morarka: Is it your contention 
that if Indians own shares in a private

company together w ith foreigners th eir 
the company w ould become a p rivate’ 
company and not otherwise?

Shri R. G. Saraiya: I have not
follow ed the question.

Shri Morarka: Is it your under
standing that a private company would 
become a public company if  the Indian 
nationals hold shares along with.' 
foreigners and not othrewiae?

Shri R. G. Saraiya: If there is a
company w ith foreigners and Indians, 
then it becomes a public company un
less the foreigners own the entire capi
tal. It w ill go against the registration 
of companies in which there are both 
foreigners and Indians. It w ill encour
age the entirely foreign owned com
pany as against a mixed venture or a 
joint venture.

Shri Morarka: What is the position 
under the existing law?

Shri Lalchand Hirachand: There is 
. no restriction like this at present.

Shri Tanubhai D. Desai: A t present 
there is no restriction of the type 
spoken by the hon. Member because 
there is no provision that Indian com
panies like this are to be treated as 
public companies.

Shri Morarka: You are confusing
clause 3(c) with clause 15.

Shri P. T. Leuva: Clause 15 relates 
to private companies.

Shri Tanubhai.D. Desai: A t present 
it would not be treated. But, ulti
m ately it would be treated as a  public 
company and all the disabilities, if I 
may say so, w 6uld apply to it.

Shri Morarka: Is it your suggestion 
that even those private companies 
which are, wholly owned by foreigners 
or foreign companies should be treated 
as public companies?

Shri Tanubhai D. Desai: We do not
suggest that. We do not suggest a 
worsening of the situation. We want 
collaboration to come and, therefore, 
we do not want this provision that 
private companies which are’ subsidiar
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lie s  of foreign companies should be 
treated this way. We do not agree 
w ith the insertion of this provision.

Shri Morarka: Do you agree w ith
the principle that if public funds are 
invested in private companies then the 
private companies should submit 
themselves to the regulations of pub
lic company?

Shri Lalchand Hirchand: In our
memorandum we have accepted the 
principle. The only consideration that 
we have suggested is a two-fold one. 
We have suggested that 25 per cent, 
is too small and that it should be 
raised to 33 j. The second thing we 
have said is that if private companies 
invest in a private company, that 
should not be treated as a public com
pany, because private company is 
after all a private company and, there
fore, it need not be treated as public 
investment.

Shri Morarka: Apart from the ques
tion of share capital, if public funds 
are invested by way of loans or other
wise, then don’t you think that public 
funds are involved in private com
panies?

Shri Lalchand Hirachand: That is
not the criterion. A  private company 
may take loans from  a bank. A  bank 
is a public concern. What we mean by 
funds is the share capital involved and 
it is the share capital that should be 
the criterion and not loans or any 
other form of money obtained.

Shri Morarka: Surely, when you
accept the principle of public money 
being involved in private companies, 
w hether it is investment in the form 
of share capital or in the form of loan, 
w hat difference does it make?

Shri Lalchand Hirachand: From the 
business point of view  it does mean 
quite a  lot of difference. A  loan Is 
quite different from  invested capital. 
A  party giving a loan has got ample 
opportunties of getting back his money 
and for dictating the terms of the 
loans, w hile capital invested is differ
ently treated.

Shri Morarka: I think, on the other 
hand, the shareholder has got an op
portunity of selling his shares and 
washing his hands off. But, in the 
case of a loan one cannot do that. In 
any case, once you accept the principle 
that public funds are involved in a 
private company, then it should be
come a public company.

Shri Lalchand Hirachand: We do
not understand loans to be public 
funds. B y public funds w e mean the 
capital invested in the company and 
by capital w e mean only or m ainly 
equity capital coming from public 
companies and not from banks.

Shri Morarka: If a bank buys
shares in a private company— say to 
the value of Rs. 50,000|- constituting 
25 per cent, then, according to your 
memorandum, that company would 
become a public company; but, on 
the other hand, if the bank gives 
a loan to the extent of Rs. 5 lakhs 
that shfcmld not become a public 
company.

Shri Gopaldas P. Kapadia: When
considering this question we must 
distinguish between the persons con
tributing the funds. The source fro m  
which the money comes is immaterial. 
W hat I mean is this. If a private 
company gets loan from outside, they 
do not become funds of the outside 
source. They are funds of a private 
person and that makes the difference. 
We are concerned w ith entity 
and entity. Therefore the source 
from which a particular entity 
acquires finance is not quite relevant 
or m atter for the consideration.

Shri Morarka: If the private com
pany is given a loan by Government 
of an autonomous corporation belong- ‘ 
ing to Government, don’t you think 
public funds are involved in that?

Shri Gopaldas P. Kapadia: That is 
a much larger issue. Here w e are 
discussing the question in terms of 
the ownership of the companies. W e 
are discussing the Companies A ct 
w here the regulation of the interests 
of the investors— the shareholder*—
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are concerned. In that light, the 
only relevant issue, in the humble 
opinion of the Chamber, is the con
tribution of funds by an entity and, 
therefore, no outside factor should be 
the m aterial for consideration.

Shri Lalchand Hirachand: In this
respect I w ould draw the attention of 
the hon. Member to this. The B ill 
says 25 per cent, o f the share capital. 
It does not refer to public funds as 
loans or in any other form. From 
that point of view  the memorandum 
says that the Chamber w ould like to 
m ake it  clear that it is the paid up 
share capital and not loans or otEer 
financial assistance.

Shri Morarka: I w ill continue to
morrow.

Chairman: I would request hon. 
Members just to w ait for a couple of 
minutes because w e have to fix the 
time when w e meet tomorrow. Mem
bers might agree to sit in the after
noon also tomorrow so that w e might

finish with the witnesses whom we 
have called for tomorrow.

Shri Morarka: F ive hours are too
strenuous. We have to study all the 
papers.

Chairman: We follow these
timings so that the witnesses might 
not be put to much inconvenience. 
We might finish tomorrow, and per
haps w e might not feel any difficulty 
afterw ards if we can finish tomorrow 
w ith  the witnesses whom w e have 
called, and then I w ould not request 
you to sit in the afternoon. So, shall 
w e meet at half past eight tomorrow?

Shri Lalchand Hirachand: W e be
gin at half past eight tomorrow, and 
the spokesmen of the shareholders 
who have been called, m ay perhaps 
w ait a little longer.

Chairman: W e shall continue w ith
you tom orrow at h alf past e igh t

(The witnesses then withdrew)

The Committee then adjourned.
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( Witnesses were called in and 
they took their seats)

Shri Morarka: I wish to refer to
page 15 of your memorandum where 
regarding clause 60 you say:

“According to this explanation, 
the remuneration payable to a 
managerial personnel w ill include 
expenditure incurred by the com
pany in providing rent-free ac
commodation or any other bene
fit or amenity free of charge or at 
a concessional rate. It cannot be 
contended that all amenities pro
vided to the managerial personnel 
at the expense of the company are 
for the benefit of the personnel 
concerned, as some of them would 
be expenditure incurred for the 
purpose of the business of the 
company. In such cases, such ex

penditure cannot be termed as 
remuneration paid to the personnel 
concerned.”

I w ant to know w hat exactly you 
mean and what you want.

Shri Gopaldas P. Kapadia: H ere the 
question is of a w ider nature. A ll 
amenities as such need not be taken 
to be amounts paid w ith a view  to 
meet th& personal needs of the incum- 
bant in office. For example, if  a per
son has been appointed in a particular 
position and he is also given the 
charge of looking after the customers 
of the company and those customers 
when they come stay with him, it 
would be expenditure incurred on 
behalf of the company and a fixed 
allowance may be given to him or 
reimbursement of the actual expendi
ture incurred. In the case of actual 
reimbursement, there is no difficulty, 
but where an allowance has been 
given, out of which he meets the said 
expenditure for the comfort of the 
customers or other people who come 
in relation to the business of the com
pany, that amount w ill not be a per
sonal benefit to that incumbant In 
office. This is one example.
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Shri Morarka: You have no objec
tion to including those items which 
are incurred by the company exclu
sively  for the benefit of the employees.

Shri Gopaldas P. Kapadia: In rela
tion to that question, I should say that 
it is very difficult to lay down a hard 
and fast rule. Even for incom e-tax 
purposes, when one begins to value 
the perquisites, it is a question of 
making a broad analysis. For exam 
ple, in respect of the premises used by 
some of the persons in Government 
service, if attempts w ere made to value 
the houses they are occupying today, 
it would give us a fantastic result, 
because it would be out of all propor
tion to the salary. The actual rent for 
that house would be much higher. It 
is not a question of trying to value 
that sort of amenity on that basis. 
On the same lines, when you consider 
the amenities provided to persons ser
ving in business, a broad approach of 
the nature which is made in relation 
to the service of an administrator re
quires to be made.

Shri Morarka: Is it, therefore, your 
suggestion that no amenities provided 
by the company should be treated as 
a part of the remuneration irrespec
tive of their nature?

Shri Gopaldas P. Kapadia: If it is a
personal amenity given to him of 
which he takes full advantage, cer
tainly it should be included.

Shri Morarka: If a residential site is 
given exclusively to a director for his 
use, would you like to include it or 
not?

Shri Gopaldas P. Kapadia: Would he 
be just a director in office or a fu ll
time director of the company? W e w ill 
have to make a distinction between 
the two.

Shri Morarka: Suppose he is fu ll
time.

Shri Gopaldas P. Kapadia: In that 
case, he makes fu ll use of the residen
tial accommodation and there is no 
reason w h y w e should not include it.

Shri Lalchand Hirachand: There is 
one thing w hich I might say. That 
director m ay be going out of town to 
visit the factory.

Shri Khandubhai Desai: That is only 
temporary.

Shri Lalchand Hirachand: When he 
goes out to visit the factory, naturally 
he has to be given a residence and 
certain amenities there.

Shri D. L. Mazumdar: That w ill not 
be taken into account.

Shri Gopaldas P. Kapadia: A t the
tim e some legislation is made, the 
intention is something different, but 
when it is translated and interpreted 
afterwards, difficulty arises. It is our 
endeavour to put our view s Before the 
Joint Committee so that such a posi
tion may not arise.

Chairman: If the words are not 
clear, our intentions 'and objects here 
are the same and those words can be 
properly conveyed. It is for the courts 
to interpret them, but as you have 
said, it is only our endeavour to put 
it properly; whether w e succeed or 
not is a different matter.

Shri Lalchand Hirachand: It is not
only the courts that interpret, but 
even the Income-tax Officers interpret 
the letter of the law and many times 
lots of difficulties arise.

Shri Morarka: I refer to clause 62 
on page 16 which relates to the pay
ment of dividend after providing 
depreciation. Could you please tell us, 
what is your objection if depreciation 
is provided before dividends are paid?

Shri R. G. Saraiya: The difficulty 
arises because in the present context 
of the companies expanding their 
w ork and production and putting up 
new plants, they are not able to earn 
depreciation on the plant which is 
being added up and it takes three or 
four years before it can be provided. 
A s a result, any company which has 
got an expansion programme, even if  
it is an old-established company, can
not pay a dividend unless, of course.
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it  has got past reserves. The real suf
ferers w ould be the share-holders and 
particularly the sm aller share-holders 
because they have to depend more on 
the dividend than the bigger share
holders. For the bigger share-holders 
if there is no dividend for five years, 
they benefit by capital appreciation, 
and so on. For the sm aller share
holders it is a great handicap and, 
therefore, it has been represented 
particularly by the share-holders that 
the companies should be enabled to 
pay dividend after m aking the neces
sary stipulation or note in the balance 
sheet of the company to the effect that 
shortfall in depreciation, if any, w ill 
be made up.

Shri Morarka: Would you, there
fore, suggest that there should be a 
sm aller scale of depreciation or there 
should be no provision at all about 
this depreciation?

Shri R. G. Saraiya: That should be 
left to the discretion of Directors. I 
do not suppose, even the share-holders 
would allow the capital to be wiped 
out and pay dividend.

Shri Morarka: Capital cannot be 
wiped out in one year. But if you 
pay dividend without providing for 
depreciation, then certainly it means 
reduction of capital.

Shri Tanubhai D. Desai: It is not 
paym ent out of capital. Even today 
there is no law which requires that 
depreciation should be provided.

Shri Morarka: Because there is no 
law, the B ill seeks to make the law. 
That is quite clear and if you pay 
dividends without providing for de
preciation, then does it not mean that 
you are paying dividend out of the 
depreciated capital assets and to that 
extent your capital depreciates and 
you are making payment out of capi
tal. What I want to ask is, whether 
you want a lesser scale of depreciation 
or no depreciation at all.

Shri Tanubhai D. Desai: That should 
b® left to the discretion of the Com
pany and the share-holders. Share

holders w ill know better to do it o r  
n o t

Shri Morarka: That would apply to* 
everything, to each and every clause.

Now, I come to page 17, clause 63. 
Could you please let us know whether 
any instance has come to your notice 
where the dividends once declared 
have not been paid either in time or 
fully.

Shri Gopaldas P. Kapadia: There are 
only a few  cases of companies which 
issue the dividend warrant only o* 
request. It is something unusual to 
our mind and that is the only case* 
which would be a case of difficulty. 
Otherwise, in Bombay there is no such 
difficulty.

Shri Morarka: I think there is a 
provision in the present B ill that d ivi
dends once declared must be paid 
within one month; otherwise, there 
w ill be a penalty.

Shr| Lalchand Hirachand: That is 
right.

Shri Morarka: Do I take it there is 
no specific instance that you can quote 
where the company has failed to pay 
the dividend within a stipulated time?

Shri Gopaldas P. Kapadia: Not to
our knowledge.

Shri Satyendra Narayan Sinha: I
have got only one question to ask. On 
page 21, with respect to the audit o?  
the branch offices, the Memorandum 
says that there are practical difficulties 
in implementing this particular provi
sion and it is further suggested that 
the Central Government m ay be em
powered to w aive the proposed re
quirement of branch audit also in the 
case of any Public company, which is 
likely  to experience genuine difficul
ties in instituting branch audits. A re 
you not satisfied w ith the provision in 
section 8 of the Act which empowers 
the Central Government to exclude 
any branch office from auditing.

Shri B. G. Saraiya: We do not want 
that the audit for branch offices 
should be made compulsory because
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agencies, say, for cotton and oil seeds.

< Sometimes the branches are opened 
for 15 days during the seasons. It is 
not proper that the auditors from  
Bom bay or Calcutta, w herever the 
head office is located, are asked to 
audit these branch offices. It would 
b e  a great hardship and it w ill cost a 
lot to the company.

Chairman: The Hon’ble Member says 
that you yourself have suggested in 
your Memorandum that the Central 
Government m ay be empowered to 
w aive the proposed requirem ent of 
branch audit, etc. Now, under Sec
tion 8, the Central Governm ent has 
already got that power.

Shri Gopaldas P. Kapadia: The de
finition of the ‘branch* is attempted to 
be changed by this Bill. That puts us 
in a typical position. A ctually, as a 
M ember of the Company L aw  Com 
mittee, I had the privilege of having 
fu ll discussion regarding this defini
tion. We found inherent difficulties in 
defining ‘branch*.

Chairman: You w ill excuse me. My 
question was rather a simpler one. 
You have made a suggestion that there 
w ill be too many difficulties. It m ay 
not be practicable. These branches 
are spread out in far flung areas and 
that would cause hardship. That is all 
right. So far, I agree. Then to 
rem edy that, you have put two sug
gestions. One is, that this may not be 
compulsory audit. That is one thing. 
Then you say that the Central G ov
ernment m ay be empowered to exempt 
any branches or companies. The ques
tion was, already there is a provision 
under section 8, that the Central G ov
ernment has that power. Do you 
mean to say by this suggestion any 
other thing or the same power that is 
already there?

Shri Gopaldas P. Kapadia: No, Sir. 
W hat I say is that the question of 
branch audit is linked up with the 
definition of the term ‘branch*. If 
you widen the definition of ‘branch*, 
then the difficulty w ill be of a grave 
nature. A s it is, ^branch* is defined

as something which is described as 
such by the company. If you 
attempt a definition of the term 
‘branch* to include in its scope all 
the purchasing centres, all the sales 
centres and also the processing and 
m anufacturing centre, then the diffi
culty w ill be all the more greater.

Shri Tanubhai D. Desai: There is 
a little confusion. Section 8 provides 
that the Central Governm ent m ay, 
declare that certain establishments 
w ill not be treated as branches. 
W hat w e w ant is that even if  an 
establishment is a branch within the 
meaning of the section, if there are 
practical difficulties, the Central G ov
ernment should take pow ers----

Shri Satyendra Narayan Slnlia:
Pow er is there under section 8.

Chairman: What' he says is that 
that pow er is not enough as it does 
not apply to every branch. Under 
the present power, they can exclude 
some establishments. They w ant an 
express provision to exem pt certain 
branches.

Shri Satyendra Narayan Slnlia:
Under clause 2(d) of this B i l l . . . ,

Chairman: Y ou  need not pursue 
that. He has given his point of view. 
W e can consider it.

Shri Satyendra Narayan Sinha:
Now, I come to page 13, clause 53. 
The objection raised against this 
clause is that the requirement of fil
ing with the Registrar any resolution 
of the Board of Directors of a com
pany should be w aived because that 
w ill contain information regarding 
the interest of the particular Director 
or Directors, which w ill not be in the 
interest of the company. They say 
that a ll such information w ill be 
available in the Register of Contracts 
to be maintained by companies and 
that w ill safeguard the interests of 
thte i v 'T 'ii ig  ■ >lic. B y m erely fil
ing wiUi I he Registrar the resolutions 
of the Board of Directors it does not 
mean that the entire public w ill 
come to know of this information.
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O n ly  such persons as are interested 
in know ing it w ill come to know of 
it. W hat is the particular objection 
to this provision?

Chairman: In one of the memo
ran da— it m ay be here or elsewhere—  
I  remember to have seen it stated 
that they have suspicions against the 
JRegistrar’s office on the ground that 
things m ay leak out from  there.

Shri Satyendra Narayan Sinha:
I t  is not stated here. That is w h y I 
am asking this question.

Chairman: Even if it  goes to the 
R egistrar’s office, things m ay leak out 
■from there. Secret information m ay 
not be kept there; this was the rea
son.

Shri Satyendra Narayan Sinha:
T h at w ill leak out only to those w ho 
a re  interested in it.

Shri R. G. Saraiya: W hat about the 
procedural difficulties both on the 
side of the companies as w ell as on 
the side of the Adm inistration in 
regard to maintenance of the regis
ters and duplication of w ork in the 
office of the Registrar? I should 
think it w ill entail enormous amount 
o f w ork both by the companies as 
w ell as by the Registrar w ith regard 
to information which w ill be avail
able under the Companies Act. W hy 
should the whole thing again be dup
licated and kept in the R egistrar’s 
Office. And there is also the possi
b ility  of leakage of information be
cause after all the clerks and other 
staff are human beings.

Shri Satyendra Narayan Sinha:
W hat I submitted was this: O nly 
such persons as are interested in 
knowifig the secret would come to 
know  of it. I understood the witness 
saying that this system w ill m ultiply 
the w ork in the office. Would they 
supply the information to those who 
are interested in knowing the infor
mation from  the company?

Shri R. G. Saraiya: They have got 
a right to see under the existing Act.

Shri Satyendra Narayan Sinha:
A n y member of the public?

Shri Tanubhai D. Desai: A n y mem
ber of the company.

Shri Satyendra Narayan Sinha:
Not any member of the public?

Shri R. G. Saraiya: A n y  member 
o f the public w ill also. . .

Shri Satyendra Narayan ~ Sinha:
The prospective shareholders of the 
company.

Shri E. G. Saraiya: Not only the 
prospective shareholders, but also 
the prospective competitors. If they 
m anufacture certain products, they 
w ill be more interested in Ihis as 
prospective competitors, than as pros
pective shareholders. That is w h y 
w e referred to the possible leakage 
of the information, because a ll possi
ble use w ill be made by them. . .

Shri D. L. Mazumdar: Not the staff
of the Registrar’s office.

Shri R. G. Saraiya: I alw ays main
tain that the staff of the R egistrar’s 
office and of the companies are the 
same Indians who are equally hon
est or equally dishonest.

Shri N. R. Munisamy: New section 
240-A is introduced w ith a view  to 
empower the inspector to enter, 
search and seize documents. You 
have taken objection to this. Instead 
of the inspector applying to the First 
Class Magistrate for the seizure order, 
you want him to apply to the District 
Court. Could you give us your rea
sons w h y you w ant this change in 
jurisdiction?

Shri Lalchand Hirachand: The rea
son is that the district court is a 
higher judicial authority and in such 
cases as these it is desirable that the 
district court should give permission.

Shri N. R. Munisamy: The district 
court and a First * Class M agistrate 
have the same powers. I do not find 
any justification for this change.

Shri Lalchand Hirachand: For the
inspector, it makes little difference 
whether he goes to the district court 
or to the First Class Magistrate.

tm LS—5.



64

But from  our point of view , I 
think it is more desirable to have a 
higher authority rather than the low er 
authority.

Shri Nityanand Kannngo: When you 
say district court, do you mean the 
District Judge?

Shri R, G. Saraiya: Yes.

Shri N. R. Munisamy: Then you say 
that you should be given a chance 
before the orders are passed. Do 
they pass order ex parte?

Shri Tknubhai D. Desai: Usually,
orders are passed ex  parte because 
there is a danger of tampering w ith  
the record. The order is obtained on 
that ground. Therefore, it is a ll the 
more necessary that the highest 
judicial authority in the district should 
do this. .

Shri R. G. Saraiya: W e have said 
that the company concerned should 
be given an opportunity to appear 
before the court.

Chairman: Has the district court 
authority to order seizure?

Shri Tanubhai D. Desai: A t present 
there is no power. The suggestion 
w ith  regard to clause 77 is that the 
man should take the power of 
seizure from the First Class M agis
trate. What w e are suggesting is that 
there should not be power given to 
the First Class Magistrate, but it 
should be given to the District Judge.

Chairman: Unless w e amend the 
Criminal Procedure Code, w e cannot 
do it.

Shri Tanubhai D. Desai: In fact the 
District Judge is dealing w ith com
panies. He is vested under the A ct 
with the various powers relating to 
companies. As the District Judge 
w ill be knowing the provisions of 
the Companies A ct and the methods 
of their working, he should be vested 
w ith this power.

Shri Nityanand Kanungo: I suppose 
that your point is understood. For

this purpose the Crim inal Procedure 
Code has to be amended.

Shri Rohit Manushankar Dave: O n
page 5 of the memorandum it ha* 
been stated that some of the provi
sions of the amending B ill are m eant 
to take aw ay the rights o f 
the shareholders. It has also 
been argued that it w ould 
mean a curtailm ent of the rights of 
the shareholders. M ay I know  from  
the witnesses whether, as practical 
businessmen, they have come across 
any instances where because of the 
peculiar nature of the shareholdings 
and the discretion thereof and because 
of the peculiar nature of voting at 
the shareholders’ meeting, they have 
fe lt that there are cases in which the 
shareholders’ meeting is not a proper 
forum  to safeguard the interests of a 
sufficient number of shareholders and 
ill which case some supervising 
authority is necessary in order to see 
that these interests are safeguarded?

Shri Gopaldas P. Kapadia: In th e
first place the Companies A ct contains 
provisions for regulating the voting 
rights of the various categories o f 
shareholders. That is a safeguard 
b y  itself. As regards instances w here 
the shareholders’ privilages are being 
taken away, according to the present 
statute the minimum r«nuneration o f  
Rs. 50,000 can be paid to the manag
ing agents by the company. A n  
attempt is now being made to regulate 
that privilage of the shareholders and 
give that privilege to Government.

A ctually  in the administration of the 
Companies Act, 1956, cases have also 
arisen and I can relate it from m y 
personal experience where although 
the companies w ere prepared to sanc
tion this amount. o f#Rs. 50,000, th e 
Company Law  Administration w ith the 
privilege of renewing the agency 
agreement made it a condition that 
they w ere prepared to renew the 
managing agency agreement provided 
they would reduce this Rs. 50,000 to  
a low er figure. In certain instances 
the varying of the amount went b y  
a pair of scales, that instead o f  
Rs. 50,000 w e w ill sanction Rs. 45,000.
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These cases came before the A dvisory 
Committee also. These are cases 
where the voting rights could not be 
said to be controlled. This is an 
instance of a bona fide nature. This 
is an instance w here the rights and 
privileges should be left to the share
holders to be regulated by themselves.

Shri Nityanand Kanungo: That
means the Advisory Committee is not 
an adequate safeguard?

Shri Gopaldas P. Kapadia: I w ill 
put it in a different w ay. A ctually, 
when the Company L aw  Technical 
A dvisory Committee was form ed I 
had m y fears about it. I fe lt that the 
utility and value of the Commission 
should not be jeopardised. Today, the 
position is that the functions of the 
A dvisory Commission have been 
lijnited to an extent.

Shri D. L. Mazumdar: Not in the
least.

Shri Dave: Assum ing that the Com
pany Law  Administration is not in a 
position to safeguard the interests of 
the shareholders, have you got any 
other suggestion w hereby these 
interests in case they are jeopardised 
are safeguarded?

Shri Lalchand Hirachand: Taking
more powers for Government is not a 
solution for this.

Shri Dave: W hat else is the solu
tion?

Shri Lalchand Hirachand: Our solu
tion is to give more scope for the 
shareholders.

Chairman: He means educating the 
shareholders so that they m ay be 
aware and conscious of their rights.

Shri Lalchand Hirachand: Taking
more powers every time and vesting 
them in the executive is hardly a 
useful solution. It only creates vested 
interests.

Shri A. C. Guha: Continuing the
Game issue raised by m y hon. friend 
on m y left, w ill the witness be good 
enough to say whether he has come 
across cases where some speculator®

m ight have cornered some shares of 
the company and in the shareholders’ 
m eeting have forced something w hich 
is not to the interests of the company 
as a whole or to the interests of the 
shareholders also?

Shri Tanubhai D. Desai: There is 
provision in the existing Act. G overn
ment have got adequate powers in 
their hands. See section 409.

Shri A . C. Guha: I think there have 
been instances where in Calcutta, and 
m aybe in Bom bay also, Government 
have not been able to prevent such 
undesirable activities of speculators.

Shri Tanubhai D. Desai: In such 
cases Government m ay not have
thought it desirable to do so.

Shri A. C. Guha: I f Government 
have sufficient powers w h y should they 
have incorporated these new  provi
sions in the Bill?

Chairman: This shoijld not be 
argued w ith the  witnesses.

Shri Tanubhai D. Desai: So far as
Bombay is concerned, w e do not 
know of any such instances as the hon. 
Member has pointed out.

Chairman: In Bengal, or any other 
place than Bombay, such cases m ight 
have arisen.

Shri A . C. Guha: Another m atter
raised here is about private companies 
holding shares in public companies. 
Does the witness not know that some 
private companies have controlled 
many public companies?

Shri Lalchand Hirachand: This
question is rather complicated. W hat 
w e are discussing is if a private com
pany gets investment from a public 
company, then should not that private 
company be treated as a public com
pany. If a private company controls 
a public company I do not think that 
question arises from this section. It 
is difficult to answer how a private 
compnay can be prevented from 
controlling a public company if  the 
public company is small and the pri
vate company has chosen to invest a



large amount in that public com
pany. This section does not apply 
to th a t

W hat the memorandum emphasises 
is this that if a private company 
invests in a private company, then it 
should not be treated as a public 
company. If a  private company is 
treated as a public company and if 
the public investm ent goes down 
then a new complication w ill arise as 
to whether that private company 
should continue to be treated as a 
public company or again it should 
revert as a private company. A  
variety of complications w ould arise 
w hen a new  idea is introduced in this 
manner.

Shri A . C. Gnha: There are private 
companies w hich control m any public 
companies. W hy should general 
exemptions be given to private com
panies?

Shri Lalchand Hirachand: The
whole principle is this that G overn
ment have allowed private companies, 
and Government have allowed public 
companies. The functions, or the 
regulations affecting the two are 
different. And it is not the intention 
of the Government, by this amending 
Bill, to eliminate private companies. 
A  private company gets investment 
from  a lim ited number of people and 
amongst them another private com
pany m ay be investing. Therefore it 
would not be right to treat a private 
company differently sim ply because 
another private company is investing 
in it. Government wants to safeguard 
the interests of the public as a whole. 
I f  the public as a whole are not com
ing to invest in a private company, I 
do not see how the public interests 
can be affected b y the investment of 
a private company in a private com
pany.

Shri A . C. Guha: A  private company 
is given certain exemptions in the 
expectation that it would lim it its 
operations also and not extend them 
beyond certain limits. But when the 
private company goes on investing in 
further private companies, does it not

come within the purview  of public 
companies, as a result of the exten
sion of operations beyond certain 
limits?

Shri R. G. Saraiya: So long as a 
private company invests in another 
private company, it does not mean 
that public interests are involved. 
There m ay be two private companies, 
just like there m ay be two individuals.

Pandit D. N. T iw ary: Please refer 
to the last paragraph on page 5 about 
the creation of a fresh advisory com
mittee. It has been suggested in the 
memorandum that the present 
A dvisory Commission or the Technical 
A dvisory Committee does not serve 
the purpose. W hat is the sort o f 
organisation you want, and w ith w hat 
power and constitution?

Shri R. G. Saraiya: The recom
mendations of the Bhabha Committee 
w ere clear on this point, namely, to 
have a central authority which would 
serve as an independent authority 
w ith  some semi-judicial powers. I 
think m y friend who was a Member 
of this Committee m ay be able to 
enlighten the Committee further on 
this point.

Shri Gopaldas P. Kapadia: The
recommendation of the Bhabha Com
m ittee was of a crucial nature. The 
Bhabha Committee recommended the 
institution of a central authority of 
an independent nature, in which 
authority the public would have fu ll 
confidence; and instead of centralis
ing all power in the hands of Govern
ment it was thought desirable then to 
m ake a recommendation that there 
should be an independent body on 
the lines of what is obtaining in the 
United Kingdom, something like the 
Board of Revenue which w e have to
day and which functions more or 
less as an independent authority and 
is not an administrative unit of the 
Government of India, as w e under
stand it. The institution of a central 
authority of that nature w ould 
inspire confidence in the minds of the 
public. It would also be able to



67

safeguard the interests of the indivi
dual shareholders, and w ith  that 
confidence it w ould be able to 
administer the Company L aw  in a 
much better manner.

Shri Nityanand Kannngo: May I
interrupt the witness for a minute? 
This recommendation of the Bhabha 
Committee was discussed b y the 
Select Committee and Parliam ent and 
it was rejected.

Shri Gopaldas P. Kapadia: That is 
history, Sir. Still w e feel that that 
recommendation is a recommendation 
w hich weighs w ith the Indian M er
chants’ Chamber.

Pandit D. N. Tiw ary: W hat w ill be 
the difference or distinction between 
the present Advisory Commission 
together with the Technical Advisory 
Committee and the new organisation 
that you have proposed?

Shri Gopaldas P. Kapadia: We
would have to revert to the advantages 
o f a central authority of an indepen
dent nature. This is a ve ry  w ide 
issue. Unless the desire of the Com 
m ittee is to discuss the merits and 
demerits of a central authority, the 
considered opinion and the humble 
opinion of the Indian Merchants* 
Cham ber is that the constitution of a 
central authority is certainly some
thing much superior to having an 
A dvisory Commission or a Technical 
Advisory Committee.

Pandit D. N. Tiwary: Please refer 
to page 22 (clause 77) and page 23 
(clause 80). In case it is feared that 
there w ould be interpolations or des
truction of records, they have 
suggested that companies should be 
given the opportunity to represent 
their case. In that case it w ill cer
tainly take time and in the mean
while the registers m ay be destroyed 
or interpolations made. W hat safe
guards do they suggest in this respect?

Chairman: The hon. Member says 
that you have suggested that an 
opportunity should be given to the 
company to show cause etc. In the 
meanwhile, he says, that these docu

ments m ight be destroyed as notice 
is given and the show-cause time is 
given. W hat safeguard do you suggest 
for that?

Shri Tanubhai D. Desai: A n  under
taking can be taken from  that com
pany.

Chairman: W hy should they? The 
danger is there that the documents 
m ight be destroyed or done aw ay 
with.

Shri Tanubhai D. Desai: Suppose
there is a frivolous complaint by some
body and on that complaint an appli
cation is made.

Chairman: Another witness gave 
the answer— I think that was a 
plausible answer— that the courts 
have authority to give interim orders 
and then decide the issue.

Shri Nityanand Kannngo: I think 
Shri Bharucha threw  that suggestion
to the witnesses.

Shri Lalchand Hirachand: There
have been cases where these officers 
m ay be Income-tax officers w here 
omnibus orders have been issued and 
papers have been asked for. A nd 
when companies have contended, the 
courts have given orders restricting 
them. So, when such cases are 
there of omnibus orders, it is but 
fair, in the name of justice, that the 
other party should be im mediately 
called and given a chance.

Shri Nityanand Kannngo: That is
within the discretion of the court.

•  *

Pandit D. N. Tiwary: In that case 
there is fear of misuse of power. If 
w e take it as a general rule, then no 
law  can be made.

Chairman: There m ay be extrem e
cases on both sides. W e have known 
the point of view  of the witness. 
W hy should w e labour the point 
further? L et us go to the next point.

Shri R. G. Saraiya: M ay I supple
ment the reply given by m y friend? 
There have been cases of mass raids, 
in regard to Sales Tax, of whole 
localities. We have written this on
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the basis of experience; it is not based 
on irrational fear of the Government.

Shri Kanungo: A nd there have
been cases of companies destroying 
the document.

Shri B. G. Saraiya: A s the Chair
man said, there are extrem e cases on 
both sides. We w ant protection 
against both.

Shri Somani: I w ant to raise the
point that was raised earlier by Shri 
Guha in regard to the cornering of 
shares. W here an existing managing 
agent is hblding 5 or 10 per cent of 
the shares of the company and 90 pgr 
cent is in the m arket, if  sohlebody 
acquires 60 per cent of the shares, 
w hat policy w ill the witness advo
cate— whether Governm ent should 
Step in or whether the existing 
m anaging agents w ith 5 per cent 
shares should continue to manage the 
company?

Shri Lalchand Hirachand: The
principle in the management of a 
company is that the selection made 
by the shareholders should prevail. If 
the company's shares are held to the 
extent of 60 per cent by somebody, 
naturally, he w ill be guiding the 
policy— unless it is found b y the 
shareholders that dishonesty is being 
practised. There are ample provisions 
in the existing A ct w hereby such dis
honesty can be prevented. And the 
management knows fu lly  w ell that the 
Government can step in and bring 
that management to book, under the 
present rules and laws. Even those 
law s are very  severe in several cases.

So, there is no point in extending 
or giving increased powers to the 
Government. The principle is there 
that the shareholders as far  as 
possible m anage their own affairs.

Shri Somani: Regarding clause 15 
relating to private companies, I 
would like to have some more eluci
dation. You know that the Company 
L aw  Amendment Committee has said 
that where any private company

employs public capital d irectly or 
even indirectly, that private com
pany should be put under certain 
restrictions. W hat is your reply to 
that recommendation of that eom- 
ihittee?

Shri Lalchand Hirachand: The
Cham ber’s view  has been that w here 
public capital is invested to any 
appreciable extent, then, to that 
extent, a private company m ay be 
treated as a public company. In the 
memorandum, they have suggested 
that instead of 25 per cent invest
ment, 33-113 per cent, basing on 
6ther provisions, m ay be treated as 
the criterion for consideration of 
the private company as a public 
company.

B ut the Cham ber do not agree 
w ith  the view  or w ith the provisions 
o f the B ill that when a private com
pany invests in a private company, 
that should be treated as a public 
company; nor does the Chamber 
agree that investment in the forms 
of loans or bonds should be treated 
as investment; only share capital, 
to d  m ainly equity capital, should be 
the basis of this consideration.

Shri Somani: M ay I take it that
you mean that any advances or loans 
by banks or any other capital that 
comes into the hands of the private 
company should not be taken into 
consideration for treating it as a 
public company, because that capital 
can be recalled by the bank at any 
moment, and in that sense, there
fore, this cannot be called as a public 
company?

Shri Gopaldas P. Kapadia: Yes.

Chairman: The question has given 
the answer also.

Shri Gopaldas P. Kapadia: The
answer w ill be of a different nature.
I shall give the answer in quite a 
different w ay.

Chairman: The w ay  m ight be J
different, but the answer w ould be ] 
the same. ]
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Shri Gopaldas P. Kapadia: The
nature of the answer also may be 
<lifferent. M ay I attempt it?

Chairman: Yes. I said it only by 
the way.

Shri Gopaldas P. Kapadia: We are
m aking a distinction between the 
share capital and the borrowings for 
th e simple reason that if w e extend 
the principle to borrowings, every 
individual or every partnership, 
unless it does business w ith its own 
capital, w ill be a public undertaking. 
T h e  extension of this principle to 
borrowings w ill go to that sort of 
peculiar interpretation that every 
undertaking or every  business, 
^whether it is a corporate body or 
jiot, w ill become a public undertaking 
or a public body.

Shri Nathwani: M ay I take up this 
last point? Shri G. P. Kapadia had 
suggested that if  borrowings w ere to 
be taken into consideration in decide 
ing the character, nam ely whether it 
is public or private then individuals 
and even partnerships would amount 
to public undertakings. But in 
those cases, the fundamental 
difference is that they are of un
limited liability. If an individual 
borrows or a partnership borrows, 
there the liability is unlimited. But 
here it is limited; and this is a great 
advantage which the companies 
enjoy.

Shri Gopaldas P. Kapadia: Y ou
have made the exact point which I 
am  trying to make; inasmuch as 
w h ile  in the case of the partnership, 
the share in the partnership is the 
substance of his ownership of the 
business, and in the case of the 
individual, he is the owner of the 
business of all the moneys, subject to 
liabilities, similarly, the ownership 
o f  a private limited company is 
related to the shareholdings and not 
to the borrowings.

Shri Nathwani: I have not been
able to follow. If we were to take 
into consideration the borrowings of 
a  private company from several 
sources, then, you say, that even in

the case of an individual or a  
partnership, because they borrow 
from  outside, it amounts to a public 
undertaking. B ut w hat is the 
difference then? Here* w e want to 
subject it to certain restrictions, and 
provide that the company should 
comply w ith certain provisions. That 
is the only object here. The reason 
for our doing so is that it is a 
question of limited liability.

Shri Gopaldas P. Kapadia: W hether 
it is a corporate body or a partnership 
or an individual, the share capital in 
the case of a company, or the capital 
contributed by the partnerships or 
the individuals represents the 
ownership interest, and the borrow
ings w ill represent the liabilities 
whether it is an individual, or 
w hether it is a partnership, or 
whether it is a limited liability com
pany.

Shri Nathwani: In reply to a ques
tion put by Shri Morarka, the witness 
Shri Saraiya stated that the objec
tion to declaring dividends after pro
viding for depreciation as provided 
in section S50 was this that new 
ventures or companies embarking 
upon expansion programmes would 
not be able to declare dividends, and 
therefore the shareholders m ay not 
get any return for some years to come. 
Did I understand him properly?

Shri It. G. Saraiya: Yes.

Shri Nathwani: Is that the only 
objection?

Shri R. G. Saraiya: That is the
main objection.

Shri Nathwani: What is the other
objection? ,

Shri R. G. Saraiya: The other
objection is that the indirect effect 
of that would be that the enterprises 
w ould not be able to collect capital, 
once it' is found that any new 
ventures do not give proper returns.

Shri Nathwani: That is connected, 
w ith  the first objection, and it flows 
from  that, that because there would
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b e mo return, therefore, there would 
b e  no inducement for the investors 
to come forward. '

Shri R. G. Saraiya: Both for
investm ent and expansion.

Shri Nathwani: B ut the main thing 
is that there would be no return, 
and, therefore, there w ould be no 
inducement. B ut w ill you kindly 
turn your attention to section 208? 
W ill that not m eet the eventuality 
which you contemplate? Section 208 
am ply provides for the contingency 
which is visualised b y you.

The section reads thus:

1 W h ere any shares in a com
pany are issued for the purpose 
of raising m oney to defraying 
the expenses of the construction 
of any w ork or building or the
provision of any p lant,---- the
company m ay—

(a) pay interest on so much of 
that share capital as is for 
time being paid up, for the 
period and subject to the 
conditions and restrictions 
mentioned in sub-sections 
(2) to ( 7 ) .............. ”

So, even if there is no profit, and, 
therefore, no dividend can be dec
lared, still the shareholders would be 
able to get interest at the rate of 
four per cent per annum.

Shri Tanubhai D. Desai: In the
first place, this refers to the power 
of the companies to pay interest on 
their capital; and w hat w e are ta lk
ing of is not paym ent out of capital 
but out of the gross profits of the 
company w hich is quite a  different 
thing. Again, the restriction of 4 
per cent is there.

Shri Nathwani: First of all, it was 
stated that during a long period, the 
shareholders would not be able to 
get anything, though the venture is 
a sound one and w ould ultim ately 
thrive and would be able to pay. In 
the interregnum there would be no 
return or yield to H>© shareholder. 
But that is fu lly  provided for in sec

tion 208. They are contemplating m 
case where the concern is a sound 
one and w here the moneys are re
quired for expansion and the only 
question is paying some intennv 
remuneration or interest.

Chairman: Four per cent m ay not 
be enough inducement; according to 
the witness, it  m ay be as good as 
nothing.

Shri Tanubhai D. Desai: Not only 
that; the other objection is that sec
tion 208 provides for paym ent out o f  
capital.

Shri Nathwani: Ultim ately, in the 
case w hich w e are contemplating, 
there would be enough resources* 
available at the end of a certain 
period. We w ant to satisfy the 
shareholder during the period during 
w hich the company acquires a cer
tain prosperous condition.

Shri Tanubhai D. Desai: There is  
another thing. If you look at sub
section (3) of section 208, it provides 
for the w ritten sanction of G overn
ment.

Shri Nathwani: Certainly; Govern
ment would exercise its discretion 
properly. Y ou  know the natural pre
sumption is that Government would 
exercise its powers properly.

Chairman: The witness tries to free  
him self from the fetters that are  
imposed.

Shri Nathwani: W hat I am trying  
to show is that in a genuine case 
there would be no difficulty.

Shri Lalchand Hirachand: I would 
like to mention one point here. Under 
section 208 Government have gone 
to the extent of allow ing 4 per cent 
out of capital. That means that G ov
ernment w ant to be more liberal; 
while the new clause is trying to 
restrict paym ent even out of gross 
profits of the company. Now, the 
liberal provision in section 208 is be
ing restricted by the substitution of 
this clause.

Shri Mazumdar: We are not sub
stituting it.
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Shri Lalchand Hirachand: Here you 
are introducing a restriction on pay
ment out of gross profit whereas 
under the existing provision you have 
allowed paym ent out of capital if the 
gross profits are not there.

Chairman: The witness says that
when you have got that liberal pro
vision w h y Should you have any 
strictness here?

Shri Lalchand Hirachand: When
jo u  are prepared to give a liberal 
provision, there is no point in res
tricting this.

Shri Nathwani: A s regards private 
companies being treated as public 
companies you have agreed that the 
test should be that if public monyes 
flow into private companies, then, 
they should be deemed to be public 
companies— flowing into share capi
tal, of course. Now, it is propoiecl 
by your association that holdings of 
private companies should not be 
taken into consideration. B ut is 
there not the danger of a public 
company holding shares in a private 
company through the medium of 
private companies?

I can give you an instance. Sup
pose X  is a private company. There 
are two other private companies Y  
and Z  holding shares in X  company. 
According to you, the holdings of the 
private companies Y  and Z  should be 
excluded and they should not be 
converted into a public limited com
pany.

There is another company A , a
public lim ited company, which holds* 
shares in both Y  and Z  to the extent 
of 20 per cent so tn&t. Y  and Z  are 
not public lim ited companies. There
fore, through the media of Y  and Z  
companies w hich are private, A  com
pany does hold indirectly shares in 
X, a private company. If you e x 
clude the holdings of private com
panies there is the danger of the pro
vision being circumvented by public 

^ companies lending through private
"  companies.

Shri Lalchand Hirachand: This ex 
pression of ‘danger’ means that you
are suggesting legislation for indivi

dual cases. I do not think it is the 
intention of the Legislature to pass 
legislation for individual, hypotheti
cal and very  extrem e cases.

S h ri Nathwani: If you do not lik e  
the word ‘danger’, I won’t use it. But 
there is the possibility of the law  be
ing circumvented m this manner.

Shri Khandubhai K . Desai: In the
absence o f compulsory normal de
preciation before paying dividends* 
most of the concerns have come to 
grief. You know that; it was so in  
the case of textile mills.

Shri Lalchand Hirachand: No.

Shri Khandubhai K . Desai: Accord
ing to m y information, most of the 
textile m ills ........................... '

Chairman: The answer is ‘No* ac
cording to the witness.

Shri Lalchand Hirachand: Most o f 
the textile mills have already provid
ed all the depreciation.

Shri M. P. Bhargava: On page 30—  
about clause 200— you say that the 
new clause 629A w ill be against the 
fundamental principles of jurispru
dence. It is a question of taking 
residuary powens. In almost of a ll 
statutes residuary power is taken.
How do you say that it would be
against the fundamental principles?

Shri Tanubhai D. Desai: The objec
tion is against the approach. If every 
default in compliance w ith the provi
sions of the law  w ere to be made a
criminal offence, then, w e would be
living in a police State. If w e w ant 
to penalise there should be a speci
fic provision and not that every de
fault m ay be made a criminal offence. 
A n  omnibus provision like this w ould 
not find a place in comparative legis
lation anywhere else.

Chairman: Would you be satisfied 
if  the penalty is given in every 
clause instead of putting it that 
every default w ill be punished?

Shri Tannhhal D. Desai: The ques
tion is whether you want every non
compliance to be into an offence as 
it is purported to be done now.
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Chairm an: Then the question comes 
to  this. There are certain defaults 
o r offences which are only technical. 
T o u  want that there should not be a 
penal provision for that. Is that 
the objection?

Shri .Tanubhai D. Desai: E very de
fault is not necessarily a technical 
d efau lt and every default is not 
necessarily a criminal offence. It 
depends on the circumstances of each 
case. In certain cases it m ay be a 
technical default which can be prov
ed to be so but still it would be a 
criminal offence according to the pro
vision.

Shri Gopaldas P. Kapadia: No
where in the w orld have they got 
such an omnibus clause as this.

Shri Mazumdar: Section 46 of the 
Banking Companies A ct provides ex
actly  for the same thing.

Shri P. T. Leuva: There m ight be 
companies in which the branch offices 
might be transacting business which 
might be more ot  less as substantial 
as the business of the head office it
self. In that event would it not be 
necessary to audit the accounts of 
the private companies?

Shri Gopaldas P. Kapadia: That is 
^exactly the point which was referred 
to when the question of body corpo
rate was being discussed. It is very  
difficult to say that a particular branch 
enters into the same or substantially 
the same business which the com
pany does. W hat are the normal 
operations of a company? The 
m anufacture of goods; the purchase of 
raw  materials; the sale of finished 
products and placing of orders in res
pect of all things and activities that 
are carried on in the course of busi
ness. Now, what happens in the 
branch offices? A  branch office as such 
would be of a different type. A  branch 
described as such m ay be doing the 
w ork of purchasing raw  materials as 
w e ll as the sale of finished products. 
Or, it m ay be a mere purchasing 
centre; it m ay be a mere sales centre. 
It is only at the head offibe that the 
board of directors, the managing 
agents and the officials of the company

function and w here the business of 
the company is conducted, and it Is 
not possible to say w ith  a degree of 
accuracy that the same activity or 
substantially the same activity that, 
is carried on by the company at the 
head office w ith its board of directors 
and managing agents and officials w ill 
be carried out at some other place. It 
w ill be to a very  limited extent.

Shri P. T. Leuva: M y point was 
quite different. What I said was this: 
assuming that the business is carried 
out at the branch office, the business 
being substantially of the same 
nature, the volume of business of a 
branch office is the same as that ih  
the head office. So, w ill you not think 
it desirable to audit the branch office 
accounts? I am assuming that the 
same nature of business is carried o u t

Shri Gopaldag P. Kapadia: I do not
agree w ith the assumption that the 
branch office w ill be carrying out the 
same activity as in the head office. 
It w ill be of a very  restricted nature*

Shri P. T. Leuva: Assum ing that 
for the purposes of argument the 
branch office is deemed to be a branch 
office because it is carrying out subs
tantially the same type of business as 
in the head office, then, I am asking 
the question as to whether it is not 
desirable to audit the accounts of a 
branch office if the volum e of business 
is to such an extent and corresponds 
to that which is carried on in the head 
office. I am putting the question in so 
far as the volume of business is con
cerned.

Chairman: That comparison m ight 
be left out. The hon. Member wants 
to know this: there are certain
branches that are doing large amount 
of business. That w ill be conceded, I 
think.

Shri Gopaldas P. Kapadia: That is 
w h y the existing A ct says, and con
tains definition, namely, that a 
branch is described as a branch by 
the company.

Chairman: It should depend upon 
the company— whether the company 
dubs or describes a branch as a branch 
or not. B ut the hon. Member says
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that wrhen.2 there are branches and 
when it is conceded that they are 
doing a large volum e of business, is it 
not desirable that they should be 
audited.

Shri Gopaldas P. Kapadia: A s I
pointed out earlier, it is ve ry  difficult 
to take into consideration the various 
factors and describe a particular place 
as a branch in an artificial manner. 
Y ou  cannot give an artificial defi
nition to a place of business and call 
it a branch. A  branch is a branch 
provided all the things that flow from  
the head office are there. .

Chairm an: Your objection is that 
though there w ould be certain 
branches that would be doing large 
amount of business, if  this provision 
1b adopted, even sm aller branches 
which are doing very restricted busi
ness would also come under those 
restrictions and would cause hardship. 
Is that your view ?

Shri Gopaldas P. Kapadia: In
addition, there w ill be purchasing 
centres or sales offices and there is 
bhly a partial activity w hich is not 
delated to the w hole activity and they 
inay come within the definition of & 
branch.

Shri P. T. Leuva: M ay I know the 
criterion which is being adopted and 
which might be adopted by the w it
ness for describing a particular place 
as a branch office? They say that if 
the company says that a particular 
place should be a branch office, that 
would become a branch office. What 
is the criterion on which you describe 
a particular place as a branch office?

Chairman: According to the witness 
it is very  difficult to define it.

Shri P. T. Leuva: They say that 
under the present A ct if a particular 
place is described by the head office 
of the company as the branch office, 
it becomes a branch office. M ay I 
know  w hat is the criterion for them 
to describe a particular place as a 
branch office?

Shri Gopaldas P. Kapadia: Under 
the definition, they rope in the 
branches of a banking company be
cause it is only w ith  respect to banking

companies w here the same or sub
stantially the same activity  as that 
of the head office is carried on can 
obtain. In respect of non-banking 
companies doing normal business of 
other types, it is very  difficult to des
cribe them as branches and the defini
tion of a branch as such can be 
extended only to banking companies.

Shri P. T. Leuva: M y question has 
not been still answered. W hat I 
wanted to know  is, w hat is the 
criterion adopted by the companies 
today for the purpose of describing a 
particular place as a branch.

Shri E. G. Saraiya: Could it not be 
left to the discretion of the share
holders w ho are ultim ately the 
judges?

Chairman: That is an admission of 
inability to define it!

gh ri P. t .  Leuva: They must be 
having certain criteria in order to 
define a particular place as a branch.

Chairman: The witness says that 
only in the case of banking companies 
it can be described. In the case of 
dtherfe, it cannot be done. W hether 
Hre accept it or not is a different thing.

Shri P. T. Leuva: Is it the view  of 
the witness that no other industrial 
concern has ever established a branch 
and described it as a branch in its 
articles of association?

Chairman: They have been doing it 
at their discretion. There are no 
criteria which the witness can give at 
present to us.

Shri R. G. Saraiya: It is ve<ry difficult 
to give a hard and fast definition?

Shri P. T. Leuva: M y question relat
ed to the volume of business. That 
has not been answered still. If the 
volum e of business in a branch is as 
big as that of the head office, m ay I 
know  whether it would not be desi- 
able to audit its accounts?

Shri R. G. Saraiya: I leave that 
judgm ent to the shareholders.

Shri P. T. Leuva: I want to know 
whether it is desirable or not. I am 
not asking who should have that
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power? W e w ill decide about the 
power. I am asking w hether it w ould 
be desirable to audit the accounts of 
such branch offices?

Shri Gopaldas P. Kapadia: I f the
hon. Member means other activities 
such as the purchase or sale of raw  
m aterial as w ell as finished products 
and other incidental activities w hich 
the head office is carrying on and if  
that volum e of business is as that of 
the head office*, then the head office 
w ill cease to be the head officer

Shri P. T. Leuva: How w ill it cease 
to be the head office? A re  there not 
instances where the registered office 
of a company is situated in a sm all 
village and the main business is carried 
on somewhere else?

Chairman: I w ould advise the hon. 
Member to go to the next point. We 
w ill draw our own conclusion and in
ferences from the answers given.

Shri P. T. Leuva: I w ill take up 
clause 15 relating to section 43A. So 
far as the question of investm ent by 
public companies in a private company 
is concerned, w ill you accept this 
position that such private companies 
might be treated as public companies? 
Suppose the public lim ited companies 
have invested a share capital to the 
extent of 25 per cent.

Shri Lalchand Hirachand: 33-1/3
per cent.

Shri P. T. Leuva: I am confining 
m yself to the present provision as is 
in the amending Bill. W ill you accept 
this position, because 25 per cent and 
33-113 per cent do not m ake much 
difference between them. W ill you 
accept this principle that if m oney is 
invested by a public lim ited company 
in a private limited company, such a 
private limited company m ight be 
treated as a public lim ited company? 
For the present I am leaving out the 
question of a private lim ited company 
investing in another private limited 
company.

Shri Lalchand Hirachand: That has 
been accepted.

Shii P. T. Leuva: Now, am I right 
if  I assume that you accept the posi
tion that if monies are invested b y  a  
public lim ited company in a private 
lim ited company....................

Chairman: When once the confession 
or acceptance of the witness is made, 
w e should accept it. Does the hon. 
M ember w ant the witness to rescind 
from  w hat he has said?

Shri P. T. Leuva: I thought that th e 
witness did not follow  m y proposition.

Chairman: Then it is a ll the good 
for us, because he admits it and it  
goes on the record.

Shri P. T. Leuva: I do not w ant the 
witness to remain in doubt.

Chairman: A ll the four gentlem en 
present here gave that advice to th e  
witness who answered it.

Shri P. T. Leuva: If a public lim ited 
company invests money to the extent 
of 25 per cent in the share capital o f 
a  private limited company, you accept 
that such a private lim ited company 
should be treated as a public lim ited 
company.

Shri Lalchand Hirachand: That is  
right w ith this lim itation that there 
should be a  substantial am ount..........

Shri P. T. Leuva: 33-113 per cent.

Shri Lalchand Hirachand: Yes.

Shri P. T. Leuva: If a private com* 
pany and a public lim ited company 
together invest more than 25 per cent 
of the share capital of a  private lim it
ed company, w ill you accept that 
private lim ited com pany |to (be (a 
public lim ited company?

Shri Lalchand Hirachand: O f course 
not. It is a w rong idea to say that 
if  one individual and one public com
pany invest 25 per cent, it should be 
taken as a public company. That is 
not the idea; private company is a  
private company and a public com
pany is a public company. W hat w e  
have accepted is if a public company 
invests to the extent of 33-113 per cent 
of the share capital, then only it w ill 
be treated as a public company.
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Shri P. T. Leuva: I know  w hat is 
stated in your memorandum. The 
principle of this amending B ill is that 
w e  do not w ant that there should be 
too m uch concentration of economic 
power in a few  hands. That is one 
of the reasons w h y such a provision 
is being made. When a public lim ited 
company has invested money in the 
share capital of a private lim ited com
pany, you accept the position that 
such a private limited company be 
treated as a public company. But 
if  a public limited company and a pri
vate lim ited company together invest, 
w hat is your objection to that com
pany being treated as a  public lim ited 
company?

Shri Lalchand Hirachand: I have
already explained the objection. A  
private company is a private company 
and it cannot be combined w ith  a 
public company. The tw o ideas are 
quite different.

Shri P. T. Leuva: Y ou  are  also
m aking a private company a subsi
diary of a public lim ited company 
and that subsidiary becomes a public 
lim ited company because it is the 
subsidiary of a public lim ited com
pany. That position is being accept
ed. The difference between this and 
the subsidiary company is that the 
share capital which is invested by the 
public company is less and that is 
w h y you are objecting to it. But if  
you invest 51 per cent of the share 
capital, then it becomes a public 
lim ited company, even though it is a 
private limited company.

Shri Lalchand Hirachand: I do not
understand how this idea of restrict
ing economic holding comes into this. 
When a public company invests 
Rs. 33,000 in a Rs. 1 lakh company, 
that becomes a public company. It 
has nothing to do w ith restricting 
concentration of power.

Shri P. T. Leuva: A  public lim ited 
company, which has a share-capital 
of Rs. 1 lakh, m ay have financial 
resources of Rs. 1 crore. That does 
not mean that it can invest only to 
the extent of Rs. 33,000.

Shri Lalchand Hirachand: W hen it 
is a public company whose capital is 
distributed among a large number ot 
people, it does not mean concentra
tion of power in a few  hands.

Shri P. T. Leuva: Pow er is concen
trated, though money m ay not be con
centrated.

Please turn to pages 12 and 13 
regarding clause 53. The witnesses 
w ill accept that the law  has treated 
the contracts made b y directors on a 
separate footing. That is w h y special 
provision is made under section 297. 
Those contracts are registered in a 
register maintained for that purpose. 
W hat is your objection to filing the 
resolution in which the consent of the 
Board of Directors is given? There 
are  certain contracts in w hich the 
directors are interested for which the 
sanction of the Board of Directors ia 
necessary and a resolution is passed. 
W hat is your objection to filing that 
resolution w ith the Registrar?

Shri Lalchand Hirachand: W e have 
already explained it and there is no 
point in repeating it. A n y  share
holder can inspect not only the reso
lution but even the contract itself. 
W here is the point in saying that X, 
Y  or Z, who has no interest in the 
management of that company, should 
try  to peep into somebody else’s busi
ness. It is absolutely undesirable.

Shri P. T. Leuva: The reason for 
filing this resolution with the Regis
trar is to find out whether the parti
cular director is taking any undue 
advantage of his position or not. That 
is the main reason, because in a pub
lic lim ited company, not only are the 
members interested, but the public 
also are interested.

Shri R. G. Saraiya: This m atter has 
been fu lly  answered. In the first 
place, w e feel that this is an unneces
sary addition to the w ork of the com
pany and of the administration. The 
Chamber thought that the total impli
cation of a ll this legislation w ill really
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add to the cost of running public 
companies as w ell as the company law  
administration. This w ill be one fu r
ther addition to the total cost. The 
other point is that information of a  
secret nature m ay pass on to com
petitors. W hether to accept it or not, 
it is for Government to decide.

Shri Lalchand Hirachand: The
Registrar has the right to call for 
these papers if he feels doubtful. 
W hat is the fun in sending each and 
every paper or resolution to the 
Registrar?

Shri P. T. Leuva: P lease turn to
page 21, regarding clause 76 you aay:

“Section 234 of the A ct is pro
posed to be amended w ith  a v iew  
to empower the Registrar to call 
for and inspect such books of 
accounts, etc. as he m ight require 
in relation to the documents filed 
w ith him as w ell as in cases of 
complaints by a member or credi
tor.”

Under section 234, form erly the 
Registrar had no power to ask for do
cuments, books of accounts, etc. His 
only power was to ask for explanation 
and information. Now section 234 is 
sought to be amended. W hat objec
tion have you got if the power 
of calling for books of accounts and 
documents is exercised by the Regis
trar when a complaint is made b y  
a member or a creditor?

Shri Tanubhai D. Desai: Section 234 
of the existing A ct empowers the 
Registrar to call for information or 
explanation and that completely pro
tects the Registrar's powers. For 
w hat purpose do you want more 
powers? We are not in favour of the 
extension of his powers.

Shri P. T. Leuva: Your grievance 
is that the Registrar should not be 
empowered to call for documents and 
books of accounts in* case a complaint 
is lodged w ith him by a creditor or 
member. But this power is conco
m itant to the power given in sub
clause (1). The provision is already 
there under section 234 that on a com

plaint made by a creditor or member, 
the Registrar can ask for explanation 
and information.

Shri p . T. Leuva: The power is the 
same so fa r  as the complaint is con
cerned, whether the complaint i s , 
made by the member or the creditor, 
or the registrar on the basis of do
cuments filed for it.

Shri Tanubhai D. Desai: We are not 
in favour of such powers.

Shri P. T. Leuva: The registrar
should not exercise such powers.

Shri Tanubhai D. Desai: Yes, Sir.

Shri T. S. A . Chettiar: I come to
page 2 of your Memorandum. Y ou  
are agreeable to the recommendation 
Of the Committee.

Shri Lalchand Hirachand: No.

Shri T. S. A . Chettiar; Page 5. Y ou  
have said that the conferring of rights 
on Government is against the rights 
and privileges of the shareholders, 
but you are aware that once you have 
got 51 per cent of shares, you can do 
anything.

Shri Tanubhai D. Desai: That is not 
correct. In m any cases, a special 
resolution means 75 per cent m ajority 
and in m any cases w e have to take 
the sanction of the Government. It 
is not that w ith 51 per cent shares 
you can do w hatever you like.

Shri T. S. A . Chettiar: If something 
is being done w hich m ay be wrong, 
the m inority sharehouders m ay pro
test against it.

Shri Tanubhai D. Desai: There are 
enough provisions in the existing Act. 
One can refer to sections 397-398 and 
408-409.

Shri T. S. A . Chettiar: Page 8, that 
is about clause 9. W ill you please 
specify the sections that you w ant to 
be exempted from?

Shri Gopaldas P. Kapadia: *In ac
tual practice, insurmountable difficul
ties have been experienced by asso
ciations of trade and industry and
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other Chambers of Commerce and 
other people where the Directors have 
to be elected and a ve ry  complicated 
procedure has to be resorted to.

Chairman: The question put was, 
which are the sections that you w ant
ed to be exempted from. That is the 
question.

Shri Gopaldas P. Kapadia: It w ould 
run to a number of sections. I would 
say w ith regard to the election of the 
Board of Directors, w ith  regard to 
the filing of the statements of D irec
tors’ interests. Now, if I am a mem
ber of the Committee of a Cham ber 
of Commerce or of a particular trade 
association, I have to disclose the 
particulars relating thereto and I have 
also to find out the position w ith  
regard to the election. A ctually, all 
these sections have been enumerated 
in clause 9 of the Bill. They are a ll 
enumerated there. The difference is 
between giving Government power to 
exempt as against haying a statutory 
provision, because every  trade organi
sation or Chambers of Commerce has 
found it difficult in carrying on its 

1 usual activities. Therefore, exem p
tion should be granted b y the Act. 
That is our request.

Shri T. S. A. Chettiar: Page 24,
clause 104. You are agreeable to this 
clause being there provided, as you 
have suggested, the draft notification 
is placed before Parliam ent for appro
val. That is a very important clause.

Shri Tanubhai D. Desai: Yes.

Shri T. S. A. Chettiar: You are
agreeable to that clause being passed 
with this proviso.

Shri Tanubhai D. Desai: Yes, w e
have said it so.

Shri T. S. A. Chettiar: There was a 
great deal of discussion about depre
ciation. Do you agree to the princi
ple that depreciation should be pro
vided before profits are given?

Shri R. G. Saraiya: This has been, 
discussed already. In certain cases 
depreciation cannot be provided by 
stages and still shareholders would

require to be paid some dividend and,, 
therefore, it should be perm itted to- 
give a dividend from the gross profit 
evepi without providing fu ll depre
ciation, provided a note is made in the 
balance-sheet to the effect that th e  
short-fall in depreciation w ill be car
ried forward.

Shri T. S. A. Chettiar: There a re
people who agree that the deprecia
tion should be provided, but the man
ner in w hich depreciation should b e  
paid is under dispute. Have you any 
definite suggestions to m ake as to in 
w hat manner depreciation should b e  
made. For example, it m ay be 
straight-line method, or it m ay be on  
the basis of incom e-tax scales.

Shri R. G. Saraiya: W e are n o t
discussing the whole problem  of 
depreciation. I do not think this is 
the proper forum. For the purpose 
of this Memorandum, w e are agree
able to the manner in which the de
preciation has been allowed in the 
income-tax law. The only thing is 
that where the normal depreciation 
has not been provided, that state
ment should be made in the books 
of account of the company. T h e  
dividend m ay be distributed even if 
the normal depreciation is not pro
vided. We are not discussing th e 
question of manner of providing de
preciation. That should be left accord
ing to the existing law.

Shri Tangamani: Y esterday you
made it perfectly clear that you re
sented any inspection by the registrar 
and also seizure of documents by ins
pectors if so authorised by the court. 
W hat I would like to know is, clause 
76, to which some reference has a l
ready been made, m erely empowers 
the Registrar to call for and inspect 
such books of account etc, as he might 
require in relation to the documents 
filed w ith him as w ell as in cases of 
complaints by a member or creditor. 
Y ou know, in similar circumstances, a 
trade union which is registered, has 
to submit annual returns. Even these 
trade unions are subject to inspection.
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C an you advance any special reason 
w hy you resent even this kind of ins
pection b y the registrar under clause 
76?

Shri Gopaldas P. Kapadia: There is 
a  distinction between the provisions of 
clause 76 and clause 77. W ith regard 
to clause 76, as it stands today in the 
draft, it m ay be possible for the Regis
trar to cover the grounds not relating 
to  the documents and other papers 
filed. If it is an inquiry relating to 
the documents filed,' the drafting 
should m ake it very  clear that the 
inquiry of the Registrar should be 
lim ited to the documents and other 
papers which are required to be filed 
in respect of which the explanation 
has been received. It should not be a 
r-oving inquiry or inspection.

Shri Lalchand Hirachand: If I
understand the hon. M ember rightly, 
his grievance is that since the Trade 
Union A ct has a similar provision, w h y 
should it not be introduced in the 
Companies Act. M y reply to that 
w ould  be that w e do not like this 
kind of a provision and if it is the 
grievance of the trade union, they 
should rather have the Trade Union 
A ct amended rather than allow ing 
such an objectionable provision to 
remain in that Act.

Shri Tangamani: On page 26, w ith  
regard to Clause 124, it is stated here 
that the new Section 325A prohibits a 
subsidiary of a body corporate from 
being appointed as M anaging Agent. 
The reason advanced is that this point 
has not been convassed in the Shastri 
Committee. This is the reason w hy 
they are opposing the introduction of 
section 325A.

Shri Tanubhai D. Desai: W e do not
see any objection in that. For instance 
there is a private company and there 
is a subsidiary company of that com
pany. What is the objection of that 
subsidiary company being appointed 
m anaging agent?

Shri Tangamani: Now I come to 
page 9. M any questions have already 
been asked regarding 43A. W e can 
understand your point about private 
companies. B ut in the case of public 
companies you say if  25% is increased 
to 33® %, you w ill have no objection. 
W hy are you so fond of 33} % ?

Shri R. G. Saraiya: W e have m ade 
it already clear. Y ou  please see the 
definition of the word “associate” 
where the idea of control comes. There 
30J % is stated to be the controlling 
idea.

Shri Tangamani: On page 14 of the 
memorandum you speak about the 
publication of Chairmen's speeches. 
W hy are you ve ry  particular about 
Chairm an’s speech being published at 
the expense of the company?

Chairman: W e had good elucidation 
on it.

Shri Tangamani That w as yesterday.

Shri R. G. Saraiya: We want it to be 
published because it gives a general 
account of the company w ith  its eco
nomic background. It is a w ell-studi
ed document.

Chairman: The answer is the same.

Shri Tangamani: About deprecia
tion, on page 16 of your memorandum, 
I have not been able to follow  the 
reasoning. Clause 62 refers to Sec
tion 350 of the Act. A ll that it states 
is that the normal depreciation pro
vided for under the Income-tax A ct 
alone should be considered, and not 
the initial depreciation, or the special 
depreciation, or any development 
rebate, or any arrears of depreciation. 
A re you opposing even normal depre
ciation being taken up first before the 
dividend is declared?

Shri R. G. Saraiya: We are not
opposing. But w e find that in actual 
practice a large number of new 
companies, and existing companies 
which are in the process of exemption 
are unable to provide even the normal



TJ>
depreciation, because the capital which 
is invested or the machinery which is 
erected does not yield m anufactured 
products which can be sold. There
fore, profit is not made. The principle 
of normal depreciation is accepted but 
before the produce is sold or money 
made, in the meanwhile, some payment 
of dividend should be permitted.

Shri Tangamani: In the case of new 
companies, under the Income-tax Act, 
you w ill be allowed initial depreciation 
which w ill be more than the normal 
depreciation.

Shri R. G. Saraiya: T ill you sell or 
make money, initial depreciation has 
Often become ineffective or infructuous 
because the company does not earn 
enough to get exemption.

Shri J. S. Bisht: On page 15, re
garding clause 59, you say in para
graph 2 that “Where it could not 
result in additional expenditure, the 
appointment of more than one type of 
managerial personnel should be allow 
ed. M y Committee would also like 
to point out that some of the State 
undertakings in this country as also 
concerns in foreign countries have 
more than one category of m anagerial 
personnel enumerated in this Section” . 
Would you please explain which is 
the State undertaking which you refer 
to?

Shri Tanubhai D. Desai: So long as 
the ceiling of remuneration fixed by 
the legislature is not exceeded, w hat 
is the objection to employ w hatever 
personnel is necessary for the com
pany? So long as the objective of 
the legislature is not infringed, what 
is the objection of a company choosing 
its own method of management? There 
is also this difficulty. For example, 
even in public undertakings, there is 
a Managing Director, a Chairman, a 
General Manager, etc. If that is pos
sible in a public undertaking, w e do 
not see any reason w hy private enter
prise alone should be stopped from 
choosing its own method of manage
ment and personnel and from  paying 
its own remuneration.

Shri J. 8. Bisht: Remuneration is 
fixed for the managing agent. Sup
posing there is also a M anaging Direc
tor. There is no ceiling for him.

Shri Tanubhai D. Desai: 11% is the
ceiling. Section 198 provides for that.

Shri J. S. Bisht: W hat is meant by 
4more than one type*?

Shri Tanubhai D. Desai: There may
be a Managing Director and there 
m ay be a Manager.

Shri Jadhav: What I have to say
is based on your prelim inary observa
tions on page 4, paragraph 3.

Chairman: W hy should the preli
minary observations be made a sub
ject of controversy?

Shri Jadhav: I want some clarifica
tion. You say that the Companies 
Act, 1956, contains a large number of 
provisions vesting in Government vast 
powers of interference in company 
management, in some cases, even in 
apparently minor matters. I want te  
know specific instances of this sort, 
specific instances of interference b y  
Government.

Shri R. G. Saraiya: We have already
given a reply to this, the question of 
remuneration, for example. When 
the proposal for minimum re
muneration goes to the Government, 
it is reduced from 50,000 to 45,000 and 
from 40,000 to 30,000 and so on. So 
also is the question of appointment of 
M anaging Directors.

Chairman: There are very  many
clauses and sections under which G ov
ernment can interfere. Let us take 
up clause b y  clause.

Shri Jadhav: I only wanted to know 
whether their fears are im aginary 
ones.

Shri Lalchand Hirachand: No.

Shri Jadhav: You are not able
to quote instances.

Shri R. G. Saraiya: We w ill prepare 
a note on that if desired. It w ill be 
difficult to remember all of them.

873 L.S.—6.
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Shri Jadhav: You are not afraid of 
the powers of the Government; but 
you are afraid of the inexperienced 
officers.

Shri R. G. Saraiya: Pow er is there 
and officers are bound to be both e x 
perienced and inexperienced, same as 
everywhere.

Shri Babubhal M. Chinai: From
page 92 of the B ill you w ill find a 
reference to expenses under various 
heads. Salary and wages should be 
allocated to repairs account and figur
es allocated under each such head 
should also be indicated in the 
balance-sheet. W ill Mr. Kapadia e x 
plain whether it is feasible and how 
you are going to do it?

Shri Gopaldas P. Kapadia: 1 have 
not been able to understand the im pli
cation of this provision. That is m y 
difficulty. If the desire is to so allo
cate them to various heads of expendi
ture, then it would be necessary not 
only to take into account expenditure 
relating to the stores and other arti
cles specified.

But then all the salaries of the 
management, the general overheads 
and other things w ill have to be pro 
rata casted and on the basis of such 
casting they w ill have to be added on 
to the different heads of expenditure 
with the result that there w ill be 
nothing like salary or wages, but 
everything w ill be cast under the 
various heads of expenditure. I do 
not think that is the desire to have it 
so wide. Is it the intention to restrict 
it or to make it wider. I should like 
to seek clarification and then give an 
answer.

Shri Masumdar: This is a matter of 
accounting procedure. This is based 
on the recommendation of the Shastry 
Committee. This is also based on the 
advice of another past President of 
the Institute of Chartered Accountants 
and Mr. J. D. K. Brown, who is also 
President of the Associated Chamber 
of Commerce. They said it would give 
a true and better picture of the affairs 
of the company than the present

system. So it is a m atter of difference 
between experts.

Shri Gopaldas P. Kapadia: The only 
submission I would m ake is that it w ill 
be of a very  wide nature. Even in 
regard to the restricted nature of the 
approach I would like to make a 
cautious approach. It is difficult to 
m ake that sort of allocation and the 
company management and the auditors 
w ill find it a difficult task to m ake 
these allocations to the satisfaction of 
the administration. We have to 
examine all the implications.

Shri Chinai: Please refer to clause 
9 of the Bill.

Chairman: Is he asking for clarifica
tion on the B ill or on the memo
randum. W e have to confine ourselves 
to the memorandum.

Shri Gopaldas P. Kapadia: There is 
a mention of it in our representation 
also,

Shri Chinai: As a Chamber of Com
merce registered under the Companies 
Act, have you experienced any diffi
culty in com plying w ith the require
ment of the Act? Do you feel some 
provisions of the Companies A ct are 
not suited to the bodies constituted 
like you? W hat is the experience of 
your Chamber, particularly to amend
ments in clause 9? W ill it remove the 
difficulty?

Shri Gopaldas P. Kapadia: This 
particular Chamber is not a limited 
liability company, but I happen to be 
a member of the Committee of the 
Federation of the Indian Chambers of 
Commerce and Industry. I also 
happen to be the auditor of the East 
India Cotton Association, Ltd. From 
personal experience I can relate the 
difficulties of these two bodies which 
are generally experienced by all bodies 
of that nature.

So far as the Federation is con
cerned, by registration as a company 
it has landed itself into so many diffi
culties for disclosure of interest, for 
filing of documents for passing of 
accounts. W e have to hold a meeting, 
prepare the accounts and submit them
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to the Board of Directors for their 
prior approval and then again have 
them adopted at the annual general 
meeting. Disclosure of interest has 
to be. noted every >time and com
municated. This has resulted in such 
a difficult position that w e would re
quest the Joint Committee to examine 
the implications and see that all these 
restrictions are rem oved and so far 
as non-profit making bodies are con
cerned they are given statutory 
exemption.

For the East India Cotton Associa
tion the last election had to be post
poned by several months— nearly 20 
months— and they had to apply for 
special extension of time to the Re
gistrar and w ith great difficulty they 
were able to get it.

Shri K an imgo: That was for
different reasons.

Shri Gopaldas P. Kapadia: What 
was the other reason?

Shri Kaimngo: The reason was that 
a new panel system of election came 
into force.

Shri Gopaldas P. Kapadia: That was 
one additional reason.

Even otherwise they had to face un- 
surmountable difficulties out of which 
they could not come out. Therefore a 
statutory exemption from all the re
quirements from the sections enume
rated in clause 9 of the B ill should be 
given instead of leaving it to Govern
ment.

Shri Nanshir Bharucha: Page 7 of 
your memorandum; clause 2(a). Your 
Chamber objects to the widening of 
the definition 6f  associates. Unless 
the definition was widened, how do 
you expect the provision to be fool
proof?

Shri Tanubhai D. Desai: A s it is it
is w ide and now it is sought to be 
made wider. If you see the wording 
it is liable to be interpreted in such 
a manner that it w ill create more con
fusion.

Shri Naushir Bharucha: Page 15;
clause 60; amending section 198 of the

principal Act. This fixes the maximum 
lim it of m anagerial remuneration and 
you very rightly observed that certain 
amenities such as cars provided for 
the benefit of company use should not 
be included in the remuneration of the 
d irector

Now, could you tell me how would 
you draw the line of distinction, or 
where to limit the allocation just as 
the Income-tax Department makes. 
Assuming for instance that a car is 
provided to a director of a company. 
The director also uses it for his 
private purpose. How would you 
draw the line in the case of amenities 
provided to directors, such as a car 
ostensibly for the benefit of the com
pany of which domestic use is also 
made?

Shri Gopaldas P. Kapadia: The dis
tinction w ill come in this way. You 
w ill have to make a distinction bet
ween a full-tim e employee and those 
directors who are not full-tim e 
employees.

Shri Bharucha: I have understood 
your point of view. W hat I want to 
know about is the drafting difficulty. 
How do you get over that?

Shri Gopaldas P. Kapadia: I would 
rather leave it to the Income-tax 
Administration to disallow a part of 
it and add it and not anything in the 
Companies Act.

Shri Bharucha: You w ill follow  the 
income-tax method.

Shri Gopaldas P. Kapadia: Ii will 
not be quite correct. If any benefit is 
given of a personal nature to a 
director, the Company law  w ill auto
m atically come through the income- 
tax statute and there is therefore no 
need for a regulation in the Companies 
Act.

Shri Naushir Bharucha: Page 16,
clause 62, amending section 205 relat
ing to depreciation. You have said 
that provision of depreciation, that is 
actual allocation of depreciation, must 
be left to the discretion of the director. 
Assum ing for a moment that there Is 
a dishonest director who wants to
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inflate the price of his holdings, he 
does not provide for depreciation for 
a number of years and gives dividends 
on a larger scale than would be 
warranted, with the object of having 
capital appreciation of his holdings, 
and leaving it to the subsequent people 
to provide for the back log of arrears 
of depreciation. How would you pro
vide for such a case, if your suggestion 
is accepted?

Shri Tanubhai D. Desai: There is no 
such thing possible, because it is not 
in the hands of one man or one 
director. Moreover, it is for the share
holders to provide how the profits are 
to be distributed. The dividends are 
decided in a general meeting and not 
by the directors,

Shri Lalchand Hirachand: A fter all, 
the auditors make a statement in the 
balance sheet that depreciation has 
not been provided or that adequate 
depreciation or less depreciation has 
been provided. Therefore, every 
shareholder and any person who wants 
to know the position of the company 
can see that statement and then de
cide whether any fraud is being done 
by not providing for depreciation or 
not.

Shri Naushir Bharucha: I follow  
your point of view . Assuming for a 
moment that there is a foot-note say
ing that adequate depreciation has not 
been provided, what happens to the 
assets of the company when you keep 
on giving dividends without giving 
adequate depreciation for a number of 
years?

Shri Lalchand Hirachand: The asset* 
as shown in the balance sheet w ill 
be at the value less depreciation.

Shri Naushir Bharucha: The point I 
am making is this. Assuming for a 
mom ̂ nt that there is a directorate 
which wants to defraud the public, 
acceptance of your suggestion leaves 
open the door of fraud on the public, 
and it is this way. Take a public 
company. The foot-note says that this 
year the depreciation is not adequate. 
But after all, the public judge about

the prices of shares on the basis of 
the dividends; they do not go deeply 
into the other details. And the divi
dends are kept at a higher rate by not 
providing for depreciation from  year 
to year. If your suggestion is accept
ed, the possibility of fraud on the 
public exists. How would you safe
guard that?

Chairman: The answer of the witness 
was that because the auditor has certi
fied that there has been adequate de
preciation p rov id ed .. . .

Shri Naushir Bharucha: Even where 
it is not provided, still the dividend 
must be given.

Shri Tanubhai D. Desai: May be
given.

Shri Naushir Bharucha: You may
exercise your right.

Chairman: When there is a certi
ficate, the shareholder w ill come to 
know of it.

Shri Tanubhai D. Desai: There is an 
express note in the balance sheet.

Shri Naushir Bharucha: A fter all, 
by and large, the masses of the share
holders go by the declaration of divi
dend while buying shares.

Shri Lalchand Hirachand: Not neces
sarily.

Shri Naushir Bharucha: They do not 
m inutely look into the other details.

Shri Lalchand Hirachand: The
feeling that the prices of shares are 
regulated only by dividends is not 
correct. And if  perchance a single 
shareholder or a prospective purchaser 
m ay not see the balance sheet, the 
stock brokers do check all these 
balance sheets and they advise th* 
prospective buyer. Therefore it would 
be incorrect to assume that mere divi
dends rule the prices of shares.

Shri Naushir Bharucha: Then I
come to page 18 of your memorandum 
with regard to the maintenance of the 
books of the company from the date 
of commencement of the Act. I quite 
see the force in your statement that
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application of the new provision. 
Would it satisfy you if the provision is 
made that with effect from 1952 the 
books should be maintained? You are 
expected to maintain the books at least 
for three years. If the 1956 A ct came 
into force on 1st A pril 1956, in that 
case you should be expected to have 
the books of 1952 by that time.

Shri Tanubhai D. Desai: You cannot 
make a rule of that kind. Y ou arc 
assuming that because the 1956 A ct 
came into force on 1st A pril 1956. 
therefore there was a statutory obliga
tion like this.

Shri Naushir Bharucha: Not a
statutory obligation; but you are ex
pected to preserve the books at least 
for three years.

Shri Tanubhai D. Desai: The ques
tion is of being treated as defaulters.

Shri Naushir Bharucha: Would you 
be satisfied if it is like that, or would 
you like it to be eight years from 1956?

Shri Tanubhai D, Desai: Eight years 
from 1959.

Shri Naushir Bharucha: Then I come 
•(to page 22i 4of (your memorandum, 
clause 79. That is about the exam ina
tion of the employees of the company, 
to which you object. Do you suggest 
that an accountant who has made an 
entry should not be examined by the 
inspectors or any other authority?

Shri Tanubhai D. Desai: We are not
suggesting that. We are only point
ing out that a wide power like that 
to examine the employees would lead 
to serious trouble; because, for 
example, the employees would be put 
in an awkward position. And apart 
from that, suppose there is an ex
accountant who has been dismissed 
for certain reasons. He would come 
forward to make all sorts of allega
tions. Where is the limit?

Shri Naushir Bharucha: If he is an
ex-accountant and has been dismissed, 
he is not in your employment.

Shri Tanubhai D. Desai: Suppose

there is an accountant who is prepared 
to give some information which is 
damaging, for some reason. W here is 
the line to be drawn in exercise of 
these powers? That is our main con
tention.

Shri Naushir Bharucha: Then I
come to page 23 of your memorandum. 
W ith respect to shares which are the 
subject of investigation you say that 
Government should not restrict the 
voting rights in respect of these shares 
Don’t you think it would defeat the 
very  purpose of the section which 
seeks to prevent the mischief as a 
result of those voting rights? It would 
then be a fait accompli.

Shri Tanubhai D, Desai: G overn
ment has the power lender section 
409 to take necessary action prevent
ing the transfer of management. 
Therefore, w hy should there be this 
kind of power interfering w ith the 
rights of voting?

Shri Naushir Bharucha: Please re
fer to page 24, clause 104. How do 
you propose to get over the difficulty 
of ceiling on managerial remuneration 
being circumvented or evaded by the 
device of sole selling agency?

Shri Tanubhai D. Desai: You are
w ell aware that under the existing 
provisions no associate of the m anag
ing agents can at all be appointed as 
sole selling agent. So there is no ques
tion of evasion. He cannot be 
appointed sole selling agent.

Shri Naushir Bharucha: Please refer 
to page 29, clause 147. You are re
ferring to the liberty of the company 
to have executive officers who may 
be managers. What if a whole-tim e 
director is appointed under the guise of 
a manager? That would evade the 
provision of the Act. You simply 
label a whole-time director as 
Manager, exclude him from the opera
tion of the A ct and give him any 
salary.

Shri Tanubhai D. Desai: What w e 
are trying to point out is that if you 
insist on a manager being approved 
by the Central Government before his 
appointment, it would lead to serious
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troubles with the management. For 
example, if a manager is appointed 
there is alw ays a dispute as to whether 
he is a manager within the terms of 
the section or not. How w ill you get 
over that point?

Shri Lai Bahadur Shastri: 1 w ant to
ask one question from Shri G. P. 
Kapadia. A  suggestion has been made 
relating to the question of audits of 
branch offices. The suggestion is that 
if a proper change is made in sections 
227 and 228 of the A ct to the effect 
which may be somewhat on the lines 
adopted in the USA, that the com
pany’s auditor should satisfy himself 
regarding the adequacy of the system 
of internal audit in force throughout 
the company’s organisation and should 
certify that he is so satisfied than in 
that case, if  the auditor is prepared to 
give that certificate for the different 
branches of the company, would that 
be all right and suffice? How he w ill 
satisfy him self is a m atter for him to 
decide. For example, if he audits one 
or two branches and feels satisfied that 
proper accounting is being maintained, 
and gives a general certificate, that 
should satisfy the Government, and it 
should be enough for our purposes 
W ill our auditors be prepared to 
undertake this responsibility, as they 
do in the U SA? .

Shri Gopaldas P. Kapadia: No, the
matter w ill have to be view ed a bit 
cautiously, because the internal audit 
department in every organisation can
not be of the same nature. W hile in 
some instances it m ay be a perfect 
internal audit department, in several 
cases, it might be just a sort of check 
over particular items or particular 
transactions, and there cannot be any 
uniformity. Beyond that, the auditor 
of a company w ill not be able to vouch 
for the adequacy of the internal audit. 
The only opinion that he can com
municate to Government would be 
that this is the set-up of the internal 
audit department, these are the 
functions which the internal audit 
department is performing, and in the 
performance of these functions, these

are the things which are likely  to be 
checked, and these are the difficulties 
relating to the department owing to 
which a fu ll check cannot be made. 
So, he w ill not be able to give a uni
form certificate. The certification w ill 
also vary according to the set-up of 
th*D department.

Moreover, the internal audit as such 
in this country has not reached the 
perfection that is there in the U SA. 
And unless we reach that stage, it 
would be a rather difficult attempt to 
make and having an internal audit 
department to be relied upon abso
lutely would also not be desirable 
from that point of view, because you 
would not get anything substantial 
What you want is that the internal 
audit should be of that nature that the 
audit may not be conducted. Unless 
we are able to ensure that, the 
objective which Government have in 
view  w ill not stand fulfilled. So, the 
problem is a little different.

I am mentioning this as a past presi
dent of the Institute of Chartered 
Accountants of India. The view s of 
the Indian Merchants’ Chamber in this 
respect m ay be. communicated by the 
president of the chamber.

Shri Lai Bahadur Shastri: I asked
you the question in that capacity of 
yours.

Chairman: Thank you.

(The Witnesses then withdrew)

II. The Bombay Shareholders’ Asso
ciation, Bombay

Spokesmen:

1. Shri Jagdish J. Kapadia.

2. Shri Tanubhai D. Desai.

3. Dr. R. C. Cooper.
(Witnesses were called in and they 

took their seats).

Chairman: We have got your memo* 
randum here, and you can presume 
that w e have read all that is put down 
there. Have you anything further to 
say? ,
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Shri Tanubhai D. Desai: We want to 
mention two or three important things 
which, w e believe, have not been 
pointed out by other associations.

The first is about the question of the 
distribution of dividends before p ro 
viding for depreciation. The Share
holders’ association is of the view  that 
the imposition of the statutory obli
gation nam ely that fu ll depreciation 
should be provided or the nominal de
preciation of the year should be 
provided should not be there. The 
shareholders do feel that something 
should be allowed to be paid. The 
question may arise what the safeguard 
is against fraudulent companies or 
other companies paying dividends 
excessively.

We have made some suggestion in 
this behalf, and we want to elaborate 
that point to some extent. W e have 
got evidence before us to show that 
the new companies which have now 
come up could only come up because 
they did pay dividends in spite of 
there being not enough profits for 
providing for depreciation. And we 
have got balance-sheets to show this, 
if only the learned Members of the 
Joint Committee would like to see the 
evidence of certain companies.

Chairman: W hy should the witness
say that he is pressing a point which 
has not been put forward by other 
associations or other witnesses? This 
point has been put forward before the 
committee by other witnesses as well.

Shri Tanubhai D. Desai: They have 
made it a question of principle. What 
we would point out is that the Share
holders' Association, which stands for 
the rights of the shareholders, does 
feci that the small shareholders are 
in need of even payment of dividends. 
A  small shareholder who lives on 
dividends expects dividends to be 
regularly paid and the fact that in 
certain years, because of expansion, 
there should be no dividends would be 
harmful to the interests of the share
holder*.

We have suggested a formula that 
in such cases the dividends should be

restricted to 6 per cent of the paid-up 
capital and that, in future, whenever 
there is profit, the arrears of depre
ciation should be made up and until 
it is made up a limitation should be 
put on dividends— say 6 per cent. I 
do not think other associations have 
suggested that formula. W hat we 
want tc emphasise is that.

We are pointing this out because we 
do feel that it would not be possible 
for new undertakings to pay d ivi
dends— also existing companies which 
take up schemes of expansion.

The second point which w e want to 
emphasise is this. We have stated that 
there should be a scaling down of the 
Managing Agents commission. What 
we find is this. The existing A ct pro
vides for 10 per cent as the maximum. 
And, in most cases, the maximum has 
turned out to be the minimum. We 
want scaling down and w e have sug
gested the basis of a sliding scale.

Shri Mazumdar: Can you give a list 
of companies which m ake more than 
one crore of profit.

Shri Tanubhai D. Desai: W e would
be able to quote about 20 to 25 com
panies

Shri A. C. Guha: Is there any com
pany getting a profit of more than 
Rs. 3 crores?

Shri Tanubhai D. Desai: There are 
companies; I can give the names. The 
Government have all the information, 
we believe.

Dr. &. C. Cooper: Our experience 
shows that there are several w ell- 
managed companies earning a profit 
of more than a crore of rupees which 
are managed by managing directors or 
full-tim e directors and the remunera
tion which is being paid in such case* 
comes to about 2 per cent of the 
profits; whereas in the case of manag
ing agents it comes to about 10 per 
cent.

For instance in case of first class 
companies like Dunlops, Metal B ox 
Company, and Lever Brothers which 
are not managed by managing agents
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but b y  full-tim * directors, there are 
profits of Rs. 170 lakhs or so and these 
men are paid on an average about 2 
per cent.

In the case of the Scindia Steam 
Navigation Company the managing 
agency agreement has not been re
newed *ince 1957. We have got com
parative figures to show that since 
then as the company is being managed 
by full-tim e directors there has been 
very considerable drop in the rem u
neration— from about Rs.a 25 lakhs to 
about Rs. 4 lakhs.

Shri Tanubhai D. Desai: There are 
also cases in which the managing 
agent.* of the holding company take 
a b o jt 10 per cent of commission from 
that company and also take 10 per 
cent on the basis of the profits of the 
subsidiary company. W e are opposed 
to this because the same w ork is being 
done rnd double commission is being 
taken. We can show that. That la 
w hy w e want to suggest that if the 
holding company has its managing 
agents the subsidiary company should 
not have managing agents.

The problem of the Tatas is quite 
different. In the Tata Group one of 
the private companies is the subsidiary 
of another private company. That if 
quite a different matter. W hat w e are 
saying is that if there is a public 
company and it is a subsidiary of an
other public company, the managing 
agents of the holding company should 
not take commission from the holding 
company as w ell as from the sub 
sidiary company as managing agents 
thereof. Therefore we say that there 
should be no managing agents appoint
ed by the subsidiary company.

In this connection w e would like to 
point out the example of the Prem ier 
Construction Company Ltd., which is 
one of the big companies in India. It 
holds as subsidiaries the Indian Hume 
Pipe Co., and the Hindustan Construc
tion Ltd. These are public companies. 
In addition to taking commission from 
the main company additional com
mission is being taken from the Indian

Hume Pipe Co., and also from  the 
Hindustan Construction Ltd.

It m ay be interesting to you to note 
that that total dividend paid to the 
shareholders is less ,than the com
mission of the managing agents. We 
are only pointing out that this is un
desirable from the point of view  of the 
shareholders.

Chairman: Shri Bharucha says that 
it is an indication that it is very w ell 
managed.

Shri Tanubhai D. Desai: We are only
pointing out that the managing agents 
are getting commission in this manner.

Another important point is this. 
There is no provision w hereby the 
rights of the founder shareholders are 
to be converted. Under the new  A ct 
there cannot be any deferred shares. 
There is no provision w hereby it can 
statutorily be done. The existing 
shareholders insist on their rights. 
The Companies A ct provides that there 
should be no disproportionate voting 
rights. For example, there are shares 
which have got special dividend 
rates— I would call them dispro
portionate. There is no procedure for 
converting these shares and equalising 
the capital. Then what w ill happen? 
The scheme for conversion of these 
rights can be on fantastic terms and 
may not go through even. The Com
pany Law  Administration knows all 
these difficulties.

Shri Mazumdar: We know it too 
well.

Shri Tanubhai D. Desai: That is 
w h/ we are pointing out that there 
should be a procedure under the law 
by which these rights can be convert
ed. That is w hat we are pointing out.

Another thing which w e wanted to 
point is the one that relates to the 
increase of capital and issue of shares. 
We would like to refer you to section 
81 of the Companies A ct which pro
vides that if new shares are increased, 
they must be offered to the existing 
shareholders pro rata but that right 
can be abrogated or affected by pas
sing a resolution. That resolution
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Would be ail ordinary resolution. 
W hat we demand is that it should 
be a special resolution, because with 
the control ol 51 per cent, the right 
can be abrogated to the shareholders 
prejudice. We find in certain cases 
that such resolutions are being passed 
to the detriment of the smaller share
holder. We might give the example 
of the M etal Corporation.

Shri Nathwani: W hat is the per
centage «of such cases where those 
shares are issued? In how many cases 
there has been a general resolution 
passed whereby that order which is 
indicated in section 81 is not followed. 
In how many cases has that rule not 
been observed. I would like to know 
that.

Shri Tanubhai D. Desai: There are 
some cases. I quoted the example of 
the Metal Corporation where it was 
recently done.

Shri Nathwani: I wanted to know 
whether that is done or not.

Shri Tanubhai D. Desai: I can only 
quote cases which have happened, and 
therefore w a wish to safeguard by 
inserting a provision that there should 
be a special resolution and not an 
ordinary resolution.

These are main things which we 
wanted to point out.

Shri Feroze Gandhi: I would like to 
know your opinion regarding the sub
sidiary company of one company be
coming managing agents of another' 
company just as in the case Tata 
Sons and the Tata Industry. Could 
you enlighten us on that situation 
which is going to be abolished in the 
Bill?

Shri Jagdish J. Kapadia: Where the 
private companies are there, the share
holders are not affected at all, because 
the shareholders are generally in the 
public limited companies. That is w hy 
we do not have any objection in having 
a subsidiary of the private company 
becoming a managing agent of any 
other company.

Shri Feroze Gandhi: Public also?

Shri Jagdish J. Kapadia: Yes; in
those subsidiary companies, the public 
are not at a ll interested.

Shri Chettiar: A t page 2, it has been 
mentioned that while the dividends of 
the preference shareholders are being 
paid, the rights are not mentioned. 
What rights would you like to give to 
them?

Shri Tanubhai D. Desai: The pre
ference shareholders have now no 
right to attend and speak, under the 
articles of association. We want them 
to have the right to attend and speak 
at the meetings. That is w hat w e 
have said.

Shri Chettiar: You would like the 
publication of the President’s or the 
Chairm an’s speech even at Govern
ment cost?

Shri Tanubhai D. Desai: Yes; w e are 
in favour.

Shri Chettiar: In clause 60, you have
elaborated the fixation of remuneration 
at a low er rate. Would it be by 
statute or at the discretion of the 
administration?

Shri Tanubhai D. Desai: Of course 
by the statute.

Shri Chettiar: Would you like these 
things to be mentioned in the statute? 
You think what you have mentioned 
is foolproof.

Shri Tanubhai D. Desai: Not fool
proof; but humanly foolproof. That 
would be the maximum ceiling.

Shri Chettiar: You w ill fix these as 
the maximum and allow the Company 
L aw  Administration to exercise their 
further discretion. That is your idea?

Shri Tanubhai D. Desai: Yes; w hy 
not? We do not suggest that there 
should be the exact ceilings in all 
cases. These are the maximum in 
these cases.

Shri Chettiar: W ith regard to de
preciation, you said that the ordinary 
shareholders would like to have the 
money back and the profits as soon as 
possible and that has been responsible
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lor building up your institutions. It 
is also not true that not providing for 
the depreciation is a big reason for 
many of the falls of your companies?

Dr. R. C. Cooper: We are not against 
the principle of depreciation being 
provided before dividend distributions 
are made. We are only suggesting 
a modification in the case of new 
industrial undertakings and other 
existing concerns which are having 
very substantial expansion pro
grammes. In such cases, if there is 
an expansion programme, much new 
capital has to be called for from  the 
shareholders and if the expansion pro
gramme is going to take from  three to 
six years, it is but fair that a reason
able return which the shareholder 
would get elsewhere should be avail
able to him. That is w hy w e are 
suggesting that no further increase in 
percentage could be made unless all 
the arrears of depreciation are made 
gcod. So, that is fu ll safeguard against 
the difficulty which you have in mind.

Shri Chettiar: K indly give us the 
formula. Suppose the profits are not 
as much as 60 per cent, and you may 
like to give profits and not provide for 
depreciation for five years.

Dr, R. C. Cooper: If there are no 
profits, there is no question of distri
bution.

Shri Chettiar: Suppose a six-percent 
profit accrued and that is minus de
preciation, in that case, you would not 
give depreciation?

Chairman: They said these arrears 
would be made up In the subsequent 
years.

Shri Tanubhai D. Desai: Yes, and
till that time no dividend should be 
distributed beyond 6 per cent.

Chairman: Yes; unless the arrears 
of depreciation have been made up.

Shri Tanubhai D. Desai: M ay I
mention one case: It was a ease
where even the State of BomBay^was 
concerned— the Bagalkot Cem ent
Company. They realised that the 
shareholders should get something and

guaranteed the dividend 'even in the 
initial period of five years.

Shri Chettiar: About the selling 
agents the provisions for which have 
been incorporated in the Bill, you 
have not made any reference. Are 
they of use?

Chairman: W hy should we ask them 
tc go into those points particularly? 
We can presume that they have no 
objection to those provisions!

Shri Chettiar: There are fresh res
trictions placed on m anaging agents. 
Do you think in the present state of 
the company law  those restrictions are 
correct. Would you like to have all 
those, fresh restrictions placed? "

Shri Tanubhai D. Desai: We have 
pointed out one case— the case of an 
inter-com pany investment outside the 
group management where the sanction 
of the Central Government should not 
be taken. We are not in agreement 
with that principle— that for invest
ment in outside group companies the 
sanction of the Central Government 
rhould be taken.

Shri Chettiar: It has been put to us 
that it is overriding the wishes of the 
shareholders if after the shareholders 
pass even by an extraordinary reso
lution it is not necessary for the Gov- 
erment to confirm the resolution so 
passed. Do you think you are satis
fied that shareholders’ wishes are 
respected even when that is neces
sary T

Shri Tanubhai D. Desai: What we 
have suggested is that so long as there 
is a special resolution for increasing 
the investment in non-group com
panies it is not necessary to get G ov
ernment sanction.

Shri Chettiar: There is one clause 
for that. Y our reference was to the 
issue of capital by allotment.

Shri Tanubhai D. Desai: No, no.
Kindly look at page 4, clause 138. 
It is a different issue.

Shri Chettiar: It has been generally 
put that it Is overriding the wishe
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for the Government to confirm even 
after a special resolution has been 
passed. You think differently, and say 
that confirmation by Government is 
necessary and that is consistent with 
the rights of shareholders.

Shri Tanubhai D. Desai: We have 
not said so. On the contrary we have 
said in clause 138 that the G overn
ment’s interference is not called for. 
We do not agree that Government’s 
interference is required in all cases. 
W herever we think that Government's 
.interference is necessary and the Com
panies Act lias provided for it, we 
have not taken objection to it. But 
it does not mean that w e accept the 
principle that in all cases G overn
ment's interference is called for.

Shri Tangamani: I take it that you 
are for advancing the interests of the 
shareholders. In the very  first page I 
find that you oppose the creation of 
the new section 43A  companies. Can 
you advance any special reason for 
25 per cent being advanced by the 
public companies? How does it 
advance the interest of the share
holders? "

Or. R. C. Cooper: The Bombay 
Shareholders’ Association is not against 
this principle at all as far as public 
companies are concerned. But we 
are anticipating certain very  serious 
difficulties where a private company 
is holding more than 25 pe<r cent 
shares in another private company. 
That is the only thing we are opposing. 
For instance, if a private company Is 
holding more than 25 per cent shares 
ifi another private company, there are 
cases in which both companies have 
a small capital of Rs. 25,000 or 
Rs. 50,000. In such cases, various 
formalities which today are not appli
cable w ill have to be brought into 
force, as for instance, change of name. 
If after 15 days or even a year, the 
interest falls below 25 per cent, once 
again there w ill have to be a change 
o£ name. A ll these complications w ill 
arise. So, w e are only against a 
private company holding more than 25 
per cent shares in another private

company being treated ag a public
company, w e do not oppose the princi
ple generally.

Shri Mazumdar: There are private 
companies whose magnitude of opera
tion transcends that of public com
panies. .

Dr. R. C. Cooper: Even in such 
cases, if the holding company is also 
a private company, our v iew  is that 
“body corporate” should be substituted 
by “public company” .

Shri Tangamani: Arising from that, 
where the company employs public 
money directly or indirectlyp  do you 
or do you not oppose control as if it 
was a public company?

Dr. R. C. Cooper: The section speaks 
of holding of shares; it does not speak 
of loan or assistance. May I point 
out in this connection that as far as 
shareholding is concerned, the position 
is entirely different from loans made 
to companies. Supposing a loan is 
made by a bank, the credit-worthiness 
of the company is gone into and it 
gives guarantee and security. But as 
far as shareholding is concerned, the 
position is fundam entally different 
from loans.

Shri Tangamani: In page 4, regard
ing section 203, you say that a person 
convicted of an offence in connection 
with the formation of a company 
should not be allowed to become a 
director and even the court should 
not give permission.

Shri Tanubhai D. Desai: We are
pointing out the necessity of it.

Chairman: That is not before us; 
that is not within our purview.

Shri Tanubhai D. Desai: We only 
took the opportunity of pointing out 
the necessity of it, so that if  they 
think it fit, hon. Members m ay take 
it up in the House.

Chairman: We can keep that in mind 
for the future.

Shri Tangamani: Regarding clause 
58, would you like the director's
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in the general body meeting to be 
published at the expense of the com
pany? Do you want the shareholders 
to bear the expenditure?

Shri Tanubhai 1). Desai: In fact, the 
Chairman's speech gives a complete 
version of the company’s progress. 
There are so many shareholders who 
are not resident in the town where 
the meeting is held and they would 
come to know the position of the com
pany from  the Chairm an’s speech.
The Press is the best medium for it 
not only for the shareholders but also 
for the prospective investing public.
We. do not see any objection to that.

Shri Tangamani: So you consider 
that in this particular m atter the 
interests of the shareholders and the 
directors are identical.

Shri Tanubhai D. Desai: The
directors may not like, but the share
holders would like to see it in the 
Pres3. It is more in the interest of 
the shareholders.

Shri Jadhav: What i& the membership 
of your Association and how many 
companies do they cover?

Shri Jagdish J. Kapadia: Our mem
bership is 500 covering roughly 2,000 
companies.

Shri Morarka: I want one clarifica
tion from the witness. He said subsi
diaries should not have managing 
agents. I would like to know whether 
according to him subsidiaries should 
have managing directors or should not 
have even that.

Shri Tanubhai D. Desai: That is a 
matter of their choice. What we want to 
prevent is double payment of manag
ing agents* commission in the shape of 
managing agents’ profit from the hold
ing company and from the subsidiary 
company.

Shri Morarka: If the managing agents 
are different for the holding company 
and for the subsidiary, would you 
have any objection?

00
Shri Tanubhai D. Desai: If they are 

not the same managing agents we do 
not object to it. We only object to 
double payment to the same person 
in two shapes for the same work.

Shri Morarka: I would like to know 
whether your Association has received 
any complaint about non-payment or 
late payment of dividends?

Shri Jagdish J. Kapadia: According 
to the Act, the management has to pay 
the dividend within 90 days. Most of 
the managements are paying dividend 
within 90 days of the passing of the 
dividend. « j

Shri Morarka: Have you received any 
complaint that the dividends are not 
fu lly or regularly paid according to 
the existing law?

Shri Jagdish J. Kapadia: Not such
complaints.

Shri Morarka: Do you remember
any case where the payment has not 
been made?

Shri Jagdish J. Kapadia: There
was one case where the payment was 
not made. When the regional director 
enquired of the company the company 
said that they had posted the divi
dend bonds to the particular share
holder and it was complained that 
they might have been lost in the post. 
That is the only case we have c< me 
across.

Shri Morarka: Please turn to page 
4 of your memorandum regarding 
clause 138 dealing with section 372. 
What is your precise objection? Do 
you want the limit of 30 per cent 
which the amending Bill seeks to im
pose to be removed.

Shri Tanubhai D, Desai: We say that 
so far as non-group companies are con
cerned, if investment is to be made, 
the sanction of a special resolution of 
the company should be sufficient. What 
w e object to is to go to the Govern
ment even after the special resolution is 
passed.

Shri Morarka: Since you are re
presenting the shareholders, what
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objection would you have if the in
vestment beyond this limit is made 
subject to Government’s sanction? 
What hardship would your association 
suffer?

Shri -Tanubhai D. Desai: It is not a
question of suffering hardship by the 
association. Our suggestion is that 
sanction of the shareholders should be 
sufficient, because if the shareholders 
approved of it by a special resolution, 
it is not necessary to have Government 
sanction, because it is a non-group 
company. We do not welcome Gov
ernment interference in every case.

Shri Morarka: In clause 60. you want 
the remuneration of managing agents 
to be reduced and put on a sliding 
scale. Would you not like that to be 
regulated by a special resolution lik e
wise? W hy do you w ant a satutory 
provision for that?

Shri Tanubhai D. Desai: Because we 
feel that there is necessity for a statu
tory regulation being made.

Shri Morarka: You must say some
thing m ore than that. We know you 
feel like that, but you have to explain 
it to the committee.

Shri Jagdish J. Kapadia: If scales
are laid down in the Act, then all the 
companies w ill have to abide by the 
law. At the moment, Indian Iron & 
Steel Company is charging 5 per cent, 
on its profits and Tata Iron & Steel 
is charging 7i per cent. Such things 
will not happen in future if scales 6re 
laid down.

Dr. R. C. Cooper: In certain cases 
there may be substantial holding by 
the persons concerned and we feel 
this is a case in which this type of 
restriction is necessary. B y virtue of 
this substantial holding, the persons 
concerned may be in a positdon to pass 
a special resolution also.

Shri P. T. Leuva: If a person has 
got substantial interest, it would be to 
his interest to decrease the remunra- 
tion.

Dr. R. C. Cooper: The point which I 
was trying to explain is, persons who 
are incharge of management may be 
having substantial holding by virtue of 
which they may be in a position to 
pass a special resolution.

Shri Morarka: Please refer to clause 
133, section 408. You want that only 
a member of the company should be 
nominated as a Director by the Gov
ernment, not an outsider.

Shri Tanubhai D. Dasai: Why we
suggested this is, that a shareholder 
who would be appointed a Director 
would be conversant with all the 
facts and he would be in a much 
better position to know what the 
affairs of the company are going on. 
If a non-shareholder is appointed as 
a Director by the Government, then 
the position would be that he will 
not take so much interest as a share
holder would. We suggest that a 
shareholder should be appointed as 
a Director.

Shri Morarka: Are you in favour 
of giving representation to the 
minority shareholders on the Board 
of Directors of Companies?

Shri Tanubhai D. Desai: We are
not opposed to that.

Shri Morarka: Are you in favour 
of it?

Shri Tanubhai D. Desai: We are in
favour of it.

Shri Morarka: Can you suggest a 
w ay how the minority shareholders 
can be represented on the Board?

Shri Tanubhai D. Desai: 1 do not
think that is the subject matter of 
the Bill. If you want to expect us 
to say something outside the purview 
of the Bill, we may submit a separate 
Memorandum on that.

Shri Morarka: You kindly refer to 
the last) paragraph of your Memo
randum; there is section 408. I am 
asking a question whether it is very 
much concerned with your Associa
tion.
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Shri Tanubhai D. Desai: We are

only pointing out that the Government 
wants the power to appoint) Direc
tors who are not shareholders of the 
company. We are only pointing it out.

Chairman: Their objection is that 
the Directors should not be non-mem
bers, but that they should be out of 
the members.

Shri Morarka: The company by it
self can also appoint among the 
minority shareholders the Directors on 
the Board and for that purpose I 
wanted to know from them whether 
they have got any suggestions to 
make.

Shri TanubhaTD. Desai: This is not 
covered by the BUI.

Shri Morarka: Since the witness is 
saying again and again about the Bill. 
I take it that there is nothing in the 
Memorandum which is outside the 
purview of the Bill.

Chairman: You are going out of the 
purview of the Bill. Therefore, I do 
not allow discussion on that.

Shri Morarka: Then, I take it, at 
the present moment, the witness has 
no views to offer and that they cannot 
give any opinion on the question that 
I have asked.

Dr. R. C. Cooper: Since this point 
does not arise out of the Bill, we have 
no definite views to offer at this stage.

Shri P. D. Himatsingka: Please refer 
to clause 153, Section 408. Is the 
Shareholders’ Association aware that 
there have been cases where Directors 
appointed by the Government were not 
registered as shareholders and, there
fore, they could not function?

Shri Tanubhai D. Desai: Under the 
existing law, the shareholders alone 
could be appointed Directors.

Shri P. D. Himatsingka: Share
holders who were there w ere not 
w illin g to become Directors, but at the 
same time Government felt that some
body else should be appointed as 
Director and they nominated some.

They w ere not registered shareholders 
of the company and, therefore, they 
could not function.

Shri Tanubhai D. Desai: So far as
shareholders’ Association is concerned, 
we do not know of any such case, where 
no shareholder has come forward to 
became the Director.

Shri P. D. Himatsingka: This has
happened in Bombay.

Shri Tanubhai D. Desai: That is not 
correct.

Shri P. D. Himatsingka: Clause 60, 
Section 198. You have suggested 
sliding scale. Is it on the slab basis-

Dr. R. C. Cooper: W e are suggesting 
slab system.

Shri Dave: From the Memorandum 
that you have submitted* it appears 
that you contemplate certain cases and 
certain problems especially dealing with 
the managing agents, their appointments 
their remuneration etc. in which you 
feel the shareholders as a body by 
themselves are not in a position to 
safeguard the interests of the share
holders and, therefore, certain amount 
of Government supervision and con
trol is necessary. Is that impression 
correct?

Dr. R. C. Cooper: In certain matters, 
Government restriction is welcome, but 
we are not for too much Government 
interference. Where we consider it 
absolutely essential, we have suggested 
it.

Shri Dave: But in two cases, firstly 
in the case of appointment of manag
ing agents, for instance, of a holding 
company and a subsidiary company 
and secondly, in the case of the remu
neration of the managing agent in cer
tain companies, you do welcome Gov
ernment restriction. Is that go?

Dr. R. C. Cooper: That is so.

Shri A. C. Guha: Page 3, clause 00. 
Your Association has suggested some 
modification in the remuneration of the 
managing agent on a sliding scale; 
Would you make any distinction bet
ween a managing agent of only one com
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pany and managing agent for a group 
of companies?

Dr. R. C. Cooper: No, Sir. We are 
going by each individual company 
separately. The profits of each sepa
rate company would vary.

Shri Tanubhai D. Desai: It is not
possible to define the remuneration of 
managing agents in terms of groups 
or any thing of that kind. We can 
only take the case of each separate 
company and come to a definite con
clusion.

Shri A. C. Guha: Clause 124. You 
have suggested certain modifications 
regarding subsidiary companies snd
holding companies, do pou suggest
restrictions on remuneration of the 
managing agent also.

Shri Tanubhai D. Desai: We have
suggested that there should be 110 
managing agents, not restriction on the 
remuneration. But no managing
agency should be permitted.

Shri A. C. Guha: How would that 
company be managed?

Shri Tanubhai D. Desai: The company 
would be managed by the Board of 
Directors of that company, through the 
Managing Director, or the Manager.

Shri A. C. Guha: In such cases, if 
there is a nominee of that firm as the 
manager of that company and if he 
enjoys all the remuneration, what 
happens?

Shri Tanubhai D. Desai: He would 
not get the heavy commission which 
the managing agent would get.

Shri A. C. Guha: Regarding clause 
62 you have suggested that dividend 
should be paid at the rate of 6 per 
cent even without deducting deprecia
tion for the first five years. Would 
it not be better for the shareholders to 
wait for five years instead of spending 
from the working capital?

Dr. R. C. Cooper: The Shareholders’ 
Association stands for a large body 
of shareholders belonging to the middle- 
class and lo’ver middle-class. When 
they go on investing, it is not possible 
for them to wait even five years with
out getting any return at all on the 
capital. That is why we have suggest
ed a nominal amount of 6 per cent, 
dividend.

Shri A. C. Guha: Would it not be 
just eating away the working capital 
of that company because in the first 
five years the company is not expected 
to get any loan.

Dr. R. C. Cooper: Our suggestion is 
based on a policy which is being conti
nuously followed by the Government 
for several years and by various cor
porations including the State Finan
cial Corporations where the Govern
ment have guaranteed from the first 
year.

Shri Tanubhai D. Desai: That shows 
the necessity of declaring dividends.

Shri Nathwani: In your Association, 
out of the 2,000 companies, how many 
of them are private companies?

Shri Tanubhai D. Desai: V ery few  
private companies.

Shri Nathwani: You have stated that 
certain type of managing agents some
times have received remuneration 
twice over for the same kind of work. 
Will you kindly give illustrations?

Shri Tanubhai D. Desai: We have the 
Premier Construction company. That 
company is holding 100 per cent shares 
of the Hindustan Construction company 
and the India Hume Pipe Company. 
Those companies are carrying on big 
contracts. The Premier Construction 
company does nothing else except that 
they charge 10 percent of the Premier 
Construction Company’s profits which 
are mainly coming from the dividends 
of those companies and they take com
mission here and there as managing 
agents of those two companies.

Shri Khandubhai K. Desai: What is
the commission they get?
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Shri Jagdish J. Kapadia: The manag
ing agent’s commission is about Rs. 13 
lakhs in respect of these three com
panies.

Shri Khandubhai K . Desai: Is it the 
same agency?

Shri Tanubhai D. Desai: Yes.

Shri Nathwani: As regards small
shareholders I would like to know 
whether section 208 w ill not give them 
some relief. I know the views of Tanu
bhai Desai.

Shri Tanubhai D. Desai: Please do 
not talk of personal views.

Chairman: What he says is the view  
of the Association and that is what 
we want. If one o f  them gives his 
views and the other is not giving, w e 
should presume that what is given to 
us is the view of the Association.

Dr. R. C. Cooper: I may, however, 
explain that as far as those section are 
concerned, they m ay be enforced only 
in exceptional cases and for that spe
cial sanction of the Government is 
necessary and various other formali
ties will have to be gone through We 
want this principle to be extended. It 
is a general principle for general ap
plication.

Shri P. T* Leuva: Will not the cost 
of management increase as the profits 
are also increasing? When a com
pany is entitled to 7J per cent, com
mission, you envisage that the profit) 
should be Rs. 1 crore. As the volume 
of business in the concern is expanding, 
w ill not the cost of management also 
increase? Jpy

Dr. R. C. Cooper: The suggestion
of ours is that a slab system should be 
Introduced because we feel that the 
increase in cost is not in proportion to 
the increase in profit of the company.

Shri P. T. Leuva: You have suggest
ed that the maximum remuneration of 
managing agents should be reduced 
from 10 per cent to 7J per cent.

Dr. R. C. Cooper: We are not suggest
ing that. W hat we are suggesting is

that on the first slab the commission 
should be 10 per cent.

Shri P. T. Leuva: When the profit is 
less than Rs. 1 crore.

Dr. R. C. Cooper: If it is more than 
Rs. 1 crore, the percentage also will 
vary as shown in the statement.

Shri P. T. Leuva: Will it not dis
courage the companies from running 
more efficiently? Because, if the pro
fits of the company go on increasing, 
the remuneration of managing agents 
w ill not correspondly increase, but 
on the other hand, it w ill go on 
decreasing 

»

Dr. R. C. Cooper: Our experience is 
otherwise. We have first-class com
panies like Dunlop and Liver Brothers. 
There is no lack of incentive even 
though the remuneration is less there.

Shri P. T. Leuva: If your slab system 
is introduced, will there be an incentive 
to expand business?

Dr. R. C. Cooper: The incentive
would be more if he gets remunera
tion on the slab system.

Shri P. T. Leuva: If the percentage 
is reduced from 10 per cent to 7J per 
cent, will there be more incentive?

Dr. R. C. Cooper: We are equating 
the interests of shareholders.

Shri P. T. Leuva: But the share
holders are not running the company. 
The Board of Directors are running 
the company. Do you mean to say 
that you decrease the remuneration, 
there will be more incentive?

Dr. R. C. Cooper: We feel that, if 
anything more Is to be paid «wer and 
above what we have suggested, it Is 
not reasonable according to the views 
of our Association.

Shri P. T. Leuva: What I am asking 
is whether this is a general principle. 
If you decrease the remuneration, ̂ will 
there be incentive to w ork harder?
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Chairman: They only say that even 
with the decrease in the remuneration 
there w ill be sufficient incentive.

Shri P. T. Leuva: Generally if a per
son is paid more, he will work harder...

Chairman: They have modified
their position. They say that even with 
this decrease there would be enough 
incentive for them to wurk hard. You 
need not press it further. Thank, you 
gentlemen.

(The witnesses then withdrew.)

III. The Associated Chambers of
Commerce of India, Calcutta

Spokesmen:

1. Mr. J. D. K. Brown.

2. Sir W alter Michelmore.

3. Mr. D. S. Gorer.

( Witnesses were called in and they 
took their seats)

Chairman: We have gone through 
the memorandum submitted. If you 
w ish to clarify  or am plify any points 
m ade in it you might do so.

Mr. J. D. K. Brown: In regard to 
certain clauses w e would welcome an 
opportunity to comment in greater 
detail than w e have been able to do 
in the memorandum.

I would first refer to a series of 
clauses which raise an important prac
tical issue.

Clause 2(d) Definition of “ branch 
o f f i c e In this connection I would like 
to refer to what we regard as connect
ed clauses, clauses 46, 48, 65, 70 and 
75. The short point is that the d e f i 
nition of a branch office, combined 
w ith  the revised audit provisions con
tained in the Bill, w ill mean that com
pany managements w ill be put in a 
position of some difficulty in a number 
of cases in getting their accounts com
pleted in time. We entirely accept 
the principle that all companies’ trans
actions have to be audited. Our objec
tion is on the practical basis. The 
w ay  in which it is put in the B ill w ill 
m ake it very  difficult to have it done.

873 LS.—7.

I should like to explain one parti
cular clause— the clause which pro
poses to take aw ay from the Registrar 
the power to grant an extension of the 
date within which a company has to 
hold its meetings. The effect of that 
is that every company w illy-n illy  w ill 
have to complete their acocunts and 
put them before the shareholders 
before nine months from the end of 
the financial year. There are circum
stances which do sometimes make it 
very difficult to prepare the accounts, 
so that the auditors m ay complete their 
w ork in time.

W e have noticed a recent notifica
tion of the Department of Company 
L aw  Administration wherein they 
have made it clear that simple delay 
in audit w ill not ordinarily be treated 
as sufficient cause for giving an exten
sion and w e naturally support th a t 
But just to take aw ay the power of 
the Registrar, altogether, combined 
w ith the provisions relating to audit 
is going to m ake things a bit difficult 
and we would suggest that this m atter 
be given further consideration. These 
provisions w ill also mean that a very  
great deal of additional man-hours 
w ill have to be spent; in some cases 
this w ill mean duplication of work. 
Many organisations have very  good 
internal audit arrangements for their 
own satisfaction. They keep an inter
nal audit organisation and if this w ork 
is to be done a ll over again by equal
ly  qualified auditors from  outside, 
there w ill be duplication of w ork and 
it w ill lead to delay.

W e would like to see sections 227 
and 228 amended in such a w ay as to 
get over this duplication of work. To 
the extent organisations do not at pre
sent employ internal auditors, if our 
proposals are accepted, it w ill lead to 
this practice becoming more wide
spread which w ill be a healthy deve
lopment in company management. It 
w ill incidentally lead to probably 
more employment among the young 
chartered accountants who are an 
under-employed class at the moment. 
I do not wish to say anything more 
on these provisions. It is a practical
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point w hich I think merits the atten
tion of the committee. The next point 
w e come to is w ith reference to clause 
3 (c ), that is the conditions under 
which an Indian subsidiary company 
of a foreign company is to be treated 
as a subsidiary for the purpose of the 
Act. The Companies A ct Amendment 
Committee in this respect left the 
policy decision to Government. That 
policy decision has apparently been 
taken and it w ill be appreciated that 
where a company is w holly  owned by 
a foreign company the necessity for 
the control that exists over the public 
companies in India is not quite the 
same. The basis of this argument is 
that the Indian law  must look after 
the interests of the Indian sharehol
ders. That presumes the proposition 
that directors in companies have a 
considerable degree of freedom in fix
ing their remuneration and things like 
that. The law  has provided that 
where it is a public company, G overn
ment approval has to be obtained. As 
far as Indian private companies which 
are subsidiaries of foreign bodies cor
porate are concerned, the same consi
deration does not apply, because the 
directors of the Indian private com
pany concerned have no share-holding 
interests. They are nothing more nor 
less than pure employees: they have 
no influence, over the voting control as 
to how much remuneration or any
thing like that m ay be paid. They 
are nothing more nor less than out
right employees of the foreign com
pany.

And it is a reasonable presumption, 
w e submit, that the foreign company 
which is the principal company is w ell 
able to see that it does not pay any
thing more than is necessary.

The practical difficulties are, if these 
companies are subjected to the same 
regulation as applies to Indian com
panies, it does render things difficult 
fo r an Indian subsidiary of a foreign 
body corporate which works on a 
w orldwide basis, because to some 
extent it is necessary for them to be 
able to transfer their staff from one 
country to another. And, obviously,

there has got to be some degree o f 
parity of remuneration. Y ou cannot 
expect a man, possibly on promotion, 
to do some special job for the Indian 

‘company if he is going to be paid 
considerably less than he is being 
paid while w orking in some other 
country.

»Of course it is correct that even if 
this amendment is given effect to, the 
position w ill be all right for an Indian 
private company which is a subsidiary 
of one foreign company. B u t there are 
an increasing number of cases w here 
foreign companies collaborate either 
with one another and have joint orga
nisations or even with some element 
of Indian capital. W here that element 
of Indian capital is public capital, o f 
course w e do not object to this prin
ciple at all. And the whole basis of 
the Companies A ct Amendment Com
mittee report was w here Indian public 
money is involved, even in a minor 
degree, the company must submit 
itself to the Indian law s in this res
pect. That, of course, is perfectly 
acceptable. But where there m ay be 
some small element of Indian private 
money, or on Indian money at all, and 
it is a combination of two or three 
foreign  companies, I do not think the 
same principle can be applied.

Shri Lai Bahadur Shastri: We pro
pose to amend that provision like this.

For “by that body corporate” , 
substitute “by that body cor
porate whether alone or toge
ther w ith one or more other 
bodies corporate incorporated 
outside India” .

W ill that meet your objection?

Mr. J. D. K . Brown: W e are v e ry  
glad to note that. It does not quite 
cover cases where there m ay be 
small— five or ten per cent— Indian 
capital, which w e would ask the Com 
mittee to consider.

The next point that w e are concern
ed w ith is about the m atter of p rivate 
companies in clause 15 introducing 
section 43A. And on this m atter m y 
colleague, Sir W alter Machelmore,
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would submit a few  rem arks to the 
Committee.

Sir W alter Michelmore: I agree 
w ith w hat Mr. Brow n has said. W e 
do not dispute the policy which is set 
out in the notes on the Clauses. W here 
substantial public money is involved, 
the company concerned should be 
treated as a public company. B ut there 
are quite a number of private com
panies at this time which happen to 
have shares in them held by other 
corporate bodies where the private 
companies are trustee companies) cha
ritable trusts and things of that sort, 
all of which would be brought into the 
net of the public company if the w ord
ing now followed is adopted. W e 
therefore suggest an amendment which 
would leave out from  that, companies 
which we consider serve a definite 
purpose as private companies and 
m any of which have virtually  been of 
a sort of fam ily business nature. It 
is a plea really for the private com
pany which is in our opinion genuine
ly  a private company but which would 
be brought within the definition of 
public company under the wording as 
it is now drafted in the Bill.

Mr. J. D. K. Brown: The next point 
we have is in regard to clause 53 
w here it is proposed to add a new sub
clause (eee) to section 192(4). Now, 
w e can appreciate, in some ways, the 
purpose of this proposed amendment, 
but we have two objections to it. We 
do not think that it is sound to have 
Board resolutions filed with the Regis
trar. It is quite a revolutionary depar
ture, and there is a clear line drawn 
between Board resolutions and resolu
tions of a company. Some are, and 
some are not, filed with the Registrar, 
but the importance ones are filed 
with the Registrar. But fre 
quently more than nine-tenths 
of Board resolutions are purely 
matters of relatively small importance.
I admit that where some large trans
action of a capital nature is involved, 
there m ay w ell be a case for doing 
something about it. But the practical 
effect of this is going to be that not 
only would resolutions h*ve to be

filed with the Registrar— which is 
m erely an adm inistrative difficulty—  
but also copies of the resolutions havfc 
to be added to the copies of the arti
cles which every company has to have 
available for the shareholders ofi 
demand. E very time you pAss a reso
lution it has to be attached to ttie 
articles. These are fa irly  long and the 
net result over a period of years would 
be that the articles of the company, 
which are about fifty pages or less, 
would become volumes. And the va^t 
m ajority of these resolutions w ould 
deal with matters which are of impor
tance only for a week or a month; 
they have no permanent effect on thfe 
company at all. '

We object to it in principle, I should 
m ake it clear. But partly, w e have an 
objection from  the point of view  of 
the practical effect also. ,

With regard to the next point, we 
welcome the opportunity to address 
the Committee on clause 124 whicft 
deals with the question of subsidiary 
companies being employed as nruuiag- 
ing agents and I would ask Mr. G oref 
to address the Committee on this 
point.

Mr. D. S. Gorer: The proposal
under section 325A seeks, as I under
stand it, to legislate as if the relation
ship between a holding company and 
a subsidiary company— the latter bein^ 
a managing agency company— is th£ 
same as exists in respect of a manage 
ing agency company having its own 
managing agent (which has been bar
red by section 325 of the A ct). I 
would like to suggest that the rela -̂ 
tionship is not the same, because the 
basis of employment of a managing 
agency company or any managing 
agent is solely on the merits of the 
m anaging agent. The terms of the 
managing agency have to be approved 
by the Government, and if Govern
ment do not think that the proposed 
managing agency company is fit, then 
Government have powers to refuse the 
agreement. 1

In addition, Government have 
powers for the control of the manag
ing agency company, that Is to say,'
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over the constitution of its board and 
also of the constitution of its share 
ca p ita l The job of the managing 
agent is to look after the day-to-day 
running of the managed company. I 
would submit that it would seem that 
(he idea behind the suggested section 
225A is that the board of the holding 
company would have in some measure 
control over the day-to-day running 
of the managed company through the 
managing agency company. And that, 
I submit, is not w hat happens in prac
tice, because in many cases, the hold
ing companies are not even Indian 
companies; they are often foreign com
panies w ith their control aw ay from 
tndia, and it w ill be quite impossible 
for them, even if they wanted to, to 
exercise control over the day-to-day 
running of the managed company.

In regard to matters of policy, 
certainly, the board of the holding 
company can, and no doubt, such 
boards do, express their view s to the 
m anaging agency company; but in 
matters of policy, the final decision 
jnust rest with the board of the 
managed company itself.

For these reasons, I do submit that 
the relationship between a managing 
agency company, and one which might 
in turn be its managing agents— which 
has been barred— is not the same as 
that between a parent company and a 
managing agency company which is its 
subsidiary.

I have no doubt that the committee is 
aware that there are a number of 
cases in existence now, of managing 
agency companies, which have been in 
existence for many years, managing 
important public companies which are, 
in fact, subsidiary to other companies.

For these reasons, I would ask that 
fclause 124 be given further considera
tion.

Mr. J. D. K . Brown: The next
point w e have to raise is in regard to 
clause 128. It provides in effect for a 
further reduction in managing agency

remuneration in certain cases. We are 
not taking exception to the clause as a 
whole, but w hat w e feel has been over
looked is the difference between per
sonal services, which are outside the 
scope of the duties of the managing 
agent, and the services of the manag
ing agent. I am referring here to ser
vices which an individual necessarily 
renders in a personal capacity. A  
managing agency company m ay have 
one or more representatives on the 
board of the managed company; that 
individual, w hoever he might be, has 
to act in a personal capacity, although, 
no doubt, he m ay reflect the views, on 
certain matters, of his colleagues on 
the managing agency company; but he 
bears a personal responsibility as 
director of the managed company just 
like any other director who is not 
connected with the managing agency; 
and he is subject to the same penalties 
and all the other provisions of the Act.

Furthermore, while managing agents 
have the right at present and frequent
ly  and most commonly, do nominate 
a director, this clause w ill also apply 
to secretaries and treasurers who have 
no such right; therefore, if  an indivi
dual is on the board of a company, 
besides being a director of the secre
taries and treasurers company, he is 
there by virtue of the voting power 
either of the secretaries and treasurers 
and | or their friends or the share
holders generally.

Then, there are cases *#f men who 
are technical men and who render 
technical services to the managed 
company. As a m atter of administra
tive convenience, and with a view  to 
g ive the necessary status and autho
rity, it is frequently found desirable 
to have such men being employed as 
directors of the managing agency com
pany, but the services which they are 
rendering are in most cases distingu
ishable from the managing agency 
services as such. It is not seen by the 
Associated Chambers w h y what are 
essentially personal services should 
not be remunerated as such, without 
impinging on the remuneration of the 
managing agents.
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In effect, g ive more remuneration to 
managing agents through creating arti
ficial jobs— w e are not concerned w ith 
that here— w e do not dispute the 
object of the clause at all, but where 
bona fide personal services are being 
rendered, w e think that this clause is 
going to create a hardship. W e would 
not go into the details. W e have refer
red to certain circumstances or cases 
which w e know of, in our memoran
dum, w here considerable hardship 
would be suffered not only by the 
managing agents, but probably by the 
individual employees, because they 
w ill be forced to sell their shares and 
give up a good investment. So, we 
would ask that that principle of per
sonal remuneration for personal ser
vices t e  considered.

Our next point which w e consider 
to be of quite considerable importance 
is in regard to clause 136. This clause 
inter alia seeks to enlarge the defini
tion of the term ‘bodies-corporate__
under the same management1. Now, 
it is proposed to do this by in effect 
providing that if company A  is con
trolled by another company or indivi
dual holding only 33 1 13 per cent of 
the capital of that company, and com
pany B is sim ilarly controlled by the 
same company or individual, then 
these companies are to be treated as 
under the same management.

If I am a director of company A, I 
am in a position, almost certainly, to 
know  who controls the shareholdings 
in m y company; I may, but I need not, 
but I very  probably do; and to that 
extent, this is quite reasonable.

Furthermore, loan transactions 
which are prim arily dealt with in sec
tion 370 are not of such every-day 
occurrence that this need cause great 
difficulty; although you m ay be unw it
tingly lending money to a company 
and you do not know who controls 
33 1|3 per cent of the shareholding of 
the other company; you do not know 
who does; and even if you did know, 
you do not necessarily know  that it is 
the same person, because go frequently 
these shareholdings are in the name

of nominee companies or other benami 
names, that it is very difficult to know 
it; you may know it, but w ith the best 
w ill in the w orld you cannot be sure 
that you w ould know. A s I said, loan 
transactions are not indulged in ev e iy  
day, and these may not be part of the 
company’s regular business.

But there is a further practical diffi
culty. In the balance-sheet found h* 
Schedule VI, w e are required to show 
both under the head of ‘Sundry 
Debtors’ and under the Head ‘Loans 
and Advances' separately, amount# 
owing by companies under the same 
management, not only amounts owing, 
but the maximum amount owing at 
any time during the year.

The effect of this amendment, clause 
136, w ill be that any company selling 
goods to another company w ill theore
tically have to ascertain who control# 
33 1|3 per cent of the shares of that 
company. I suggest that this is 
impracticable.

In the vast mass of daily transac
tions it is quite impossible to v e rify  
in respect of every sale and every  p u r
chase who has the controlling share
holding. And, yet, if you do not veri
fy  that how are you to know how to  
make up your balance-sheet? The 
position of the directors m ay be d iA - 
cult. I suggest that the- position of the 
auditors, who may not have access to 
the same inside information as the 
directors, w ould be made quite impotf- 
sible. In short, w e feel that howeve* 
desirable this amendment m ay be In 
itself in order to deal w ith the abuses, 
it is im practicable as far as the day tb  
day w orking is concerned. We woul<& 
therefore, earnestly request that it be 
given consideration on that basis.

Our next point is one which, I am 
sure most witnesses must have alreatjy 
raised w ith the committee and I  would 
not like to take too much df the com
m ittee’s time. W e regard clause 139 
as of very  great importance indeed 
from  the point of v iew  o f the ftfture 
development of companies. 1  think f  
am  w ell aw are of the reasons whidli 
have m otivated this amendftldhl d iif  
I do suggest that the procedure envj-
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actions impracticable.

\  : :

!We have dealt with the various diffi- 
clilties^—some of them are of a minor 
d egree1 and others are of great im por
tance— in 6ur memorandum. I do not 
want to repeat them. But, in short, if 
a deal involves the purchase of shares, 
wjiich under the new provisions would 
rpquife the approval of the sharehol
ders and then of Government, it w ill 
mean that where the shares in ques
tion are quoted in the Stock Exchange, 
the transaction w ill generally become 
impossible because as soon as you send 
notices to the shareholders calling a 
meeting and telling them what they 
are asked to approve, the prices of the 
shares in question w ill either go up or 
go dofwn. If the buying company’s 
shareholders are going to get the 
shares at a sm aller price, then the 
difectors of the selling company are 
going to be attacked vehemently.

In these matters, the normal proce
dure is negotiation between the buyer 
and the seller with the aid of profes
sional advisers, legal advisers, charter
ed accountants and so on. A fter a good 
de£l of bargaining, possibly, a fair 
price is agreed upon. It m ay be the 
m arket price or a little above or a 
little below the m arket price; but it  is 
an- agreed price. The procedure envi
saged in the B ill w ill m ake such per
fectly  bona fide and, in m any cases, 
desirable transactions just impossible. 
W e do not think the restriction pro
posed is a reasonable one.

The next point concerns clause 179. 
This is a very  important matter from 
thef point of view  of labour intensive 
industry. I am thinking particularly 
°* the like of tea companies, jute mills, 
cojton textile mills where the ratio of 
labour employed is high and where, as 
if so happens, much of the finance that 
ip im p loypd  for working capital comes 
from banks. If this clause is given 
effect to, w e foresee that, probably, the 
qpj^ct flrtjich is sought to be achieved, 
m at ,1s, to, protect the w orker and give 
Ijhp prefer^npe for retrenchment com

pensation in the event of the company 
going into liquidation, would be frus
trated because w hat w ill happen is 
this. Instead of the company getting 
through a difficult period with the aid 
of the bank, the bank w ill certainly 
have to take into account the liability 
for retrenchment compensation etc. 
and the lim it of their advance w ill be 
reduced accordingly. That means that 
just when you need the money most—  
m aybe to get through a bad season 
such as is there at the present time in 
the tea gardens in Cachar (practically 
half the Darjeeling gardens are faced 
w ith difficulty)— instead of being able 
to lend more, the bank w ill have to 
consider reducing the advances. Then, 
what has the company to do? It means, 
in effect, that workers may be laid-off, 
units closed down earlier than w ould 
otherwise be the case— and in some 
cases they would be closed down 
though with a bit of good luck and 
good management they might have got 
through their difficulties.

For these reasons w e suggest that 
clause 179 be very  carefully consi
dered.

We foresee great difficulties. I know 
them from personal experience of two 
or three years ago, in the case of jute 
mills, where many of the jute mills 
w ere borrowing up to the lim it of 
their capacity because they had spent 
large sums of money on the moderni
sation of their m ills— only part of 
which was raised in the form of per
manent finance— and they w ere using 
part of their w orking capital and tem
porarily using bank funds. It so hap
pened that this large capital expendi
ture, occurred during a period of very  
great trading difficulty and large losses 
w ere incurred. M any of the com
panies w ere borrowing from their 
managing agents sums greatly in 
excess of the absolute lim it of bank 
advances. If bank advances had been 
restricted at that time, it would have 
been necessary to m ake special 
arrangements through some agency—  
how it could be done, I do not know—  
to enable some of these companies to 
get through and w eather the storm. It
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is for these practical reasons I submit 
that this clause be reconsidered.

The next clause is clause 211. A ll 
w e ask for is that as far as the 
balance-sheets are concerned, our com
ments be given consideration because 

balance-sheets are concerned, ourcom - 
ciple, but they indicate the practical 
difficulties which w ill arise in the 
w orking of the A ct later on. We 
w ould state that the principle of this 
amendment is taken but w e hope 
these anomalies would be reduced 
and clarified— as far, that is, as the 
balance-sheet is concerned.

We have some fundamental objec
tions to the revised paragraph 4 in 
Part II of Schedule VI. That para
graph, in our opinion, seeks to equate 
trading transactions with rem unera
tion and w ill certainly cause m is
understanding among share-holders, 
the vast m ajority of whom are not 
trained accountants and can hardly 
be expected to interpret the balance- 
sheets in a professional manner. We 
would, therefore, request that para
graph 4 be considered in the light of 
our comments. ~

As far as paragraph 4A is concern
ed, w e suggest that there is no need 
for it and, in any case, it is mislead
ing. Paragraph 4A requires the 
amounts paid to auditors for services 
in other capacities to be disclosed. 
There is a great danger in this. Sup
posing m y company employs the com
pany’s auditors, who are the best 
people to employ because they know 
our business, to investigate the pos
sibility of amalgamation with any 
other company or to investigate the 
purchase or sale of 'one or other of 
our companies. The shares of these 
companies m ay be quoted ifl the 
Stock Exchange. The paragraph as 
drafted in the B ill requires detailed 
information to be given. A s I put it, 
if it is a case of amalgamation, in
formation regarding the amalgamation 
just going bn will, in some cases, 
make it impossible for such amalga
mation to take place; and, amalga
mation m ight otherwise be desirable 
from  the point of view  of both the

companies. The services which an 
auditor renders in another capacity 
are quite separate. The amount 
m ight vary much from year to year, 
depending upon what w ork is actual
ly  done, and the audit fee is a fixed 
fee. But in the course of a year you 
m ay not pay the auditors sometimes 
when they m ay not have any other 
w ork at all, and in the next year you 
m ay employ them to deal with the 
income-tax officer over a very  com
plicated taxation point which might 
occupy their time and then they send 
in the bill. That is the remuneration 
for services. Certainly it has to be 
disclosed when it has to be disclosed. 
But our main objection is to the dis
closure where it w ill have a bad 
effect on the future business of the 
Company in matters like amalgama
tion and so on which I have men
tioned.

These are the main clauses on which 
it is our view  that the consideration 
of the Committee is required. We 
have no other points on which w e 
should particularly like to stress. We 
have mentioned many Mothers in our 
memorandum and w e hope that they 
w ill be given consideration.

Shri Naushir Bharucha: Mr. Brown, 
w ill you please turn to page 3 of your 
memorandum wherein it is said:

44Clause 3(c) of the B ill purports 
to give effect to this view  but un
fortunately deals only w ith the 
case of a private Company being a 
subsidiary of a body corporate in
corporated outside India, the entire 
share capital of which is held by 
that body corporate/’

The hon. Minister has indicated 
certain proposed amendments. I take 
it that that meets with your case 
completely.

Mr. J. D. K. Brown: If the amend
ment meets with 90 per cent tof our 
case, perhaps that is enough! I have 
suggested an amendment to that 
effect, stating w hy w e w ould like, if  
possible..........
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Shri Nanshir Bharucha: Y ou  are
satisfied w ith that? Now, coming to 
page 5, clause 11, I would like to 
point out that it deals with alteration 
o f the articles in relation to the con
version X > f a public company into a 
private company. Y ou  have suggest
ed some amendment. But, if  that is 
accepted, it m ight defeat the purpose 
of that section, because, you w ould 
w ant to substitute the words “the 
purpose of which is to convert” for 
the words “which has the effect t>f 
converting.” If those words are in
corporated, the Board of Directors 
w ill say that “our purpose is not to 
convert the public company into a 
private company" end therefore there 
is no question of the approval of the 
Government. That question w ill not 
arise. Y our difficulties are there, but 
w e would like you to see our difficul
ties also.

Mr. J. D. K. Brown: I think this is 
very  much a m atter of legal* inter
pretation. I am not a law yer, but 
for the laymen w e thought that the 
present wording, if  used, m ight also 
defeat the purpose. W e say no a lter
ation can in fact have an effect of 
converting a public company into a 
private company unless the approval 
of the Government is obtained first. I 
think I see Shri Bharucha’s pfc>int but, 
as I see, it is really  ve ry  much a 
m atter for legal interpretation.

Shri Naushir Bharncha: W e leave 
it  at that. Now, let us turn to page
9, clause 24. I quite appreciate your 
anxiety to avoid the burden being 
taken up by the companies, to get 
themselves satisfied with respect to 
certain certificates which have been 
lost. Instead of the words 4<proved 
to the satisfaction of the company” , 
I would like to ask, from your prac
tical experience, whether you suggest 
that a procedure can be laid down, 
such as, for instance, swearing b y  an 
affidavit. That would meet your 
point.

Mr. J. D. BL Brown: The position 
at the moment is that w e do get affi
davits from  people who lose the share

certificates. They wish to take an  
affidavit and that is w ith the guaran
tee of an insurance company or a  

bank or something like that. M any 
sm all shareholders lose their shares 
and they get duplicate shares w hich 
are stamped 'duplicate* and there i t  
an end of the matter.

Our point here is that the penalty 
provisions are sought to be imposed, 
and the company managements p ray
ing for safety and thinking, “W ell, 
w hat is this affidavit w orth?” ! M any 
shareholders w ill be put to additional 
expense. If it is a very  small num 
ber of shares, w e do accept an affida
vit without having to incur the e x 
penses on getting a bank guarantee. 
But I am sure if the penalty is im
posed, every company w ill naturally 
try  to secure the maximum indemn
ity.

Shri Naushir Bharucha: Not only
maximum indemnity but m axim um  
proof.

Mr, J. D. K. Brown: Yes.

Shri Naushir Bharucha: That is  
precisely the point that I am making. 
There is already a complaint that 
companies d’o not readily issue dupli
cate share certificates even in bona 
fide cases. I am trying to find a via 
media as to whether from your prac
tical experience it can be prescribed 
by rule or an A ct to  see that the 
company, if  it is satisfied w ith the 
affidavit and an advertisement and 
can issue a duplicate. Some such 
procedure m ight be laid down.

Mr. J. D. K. Brown: That w ould 
be giving a  legislative effect to the 
present practice and I should not 
think that any of us— m y friends S ir 
W alter Michelmore and Mr. G'orer—  
would object to that. In other 
words, if  legislative effect is given to 
the present practice, namely, the affi
davit and the letter of indem nity 
being filed and the company manage
ment being very  adequately protect
ed, then I do not think they would b e  
scared by this penalty which is pro
posed.



103

Shri Naushir Bharucha: Let us
turn to page 13, clause 44. It speaks 
of the appointment of a Registrar.

“ Q uite apart from  any question 
of appointment of registrars, the 
Chambers do not see w hy a com
pany should not be perm itted to 
keep its register of members and 
the other books and documents.. .  ” 
etc.

Do you not think that it m ight de
feat the purpose, namely, to avoid the 
search of registers by any member, 
register m ay be shifted to a village 
where there is extreme difficulty of 
access to it?

Mr. J. D. K . Brown: The point is 
there, but the argum ent cuts both 
ways. You have companies which 
have established their registered 
offices in the mofussil districts in 
Bihar or elsewhere throughout India, 
where the shares are dealt w ith in 
the stock exchanges in Calcutta, 
Bombay, Madras and Delhi. O f 
Course, there is great convenience 
and advantage as far as the nego
tiability of shares is concerned if 
registers are kept in one of those 
places where deliveries and transfers 
would be much more quickly secured.

This m atter has been raised on tw o 
grounds: (a) some companies find it
convenient to  maintain their share 
registers through registrars and (b) 
a point was made to me by various 
people in Bombay that with the pre
sent shortage of accommodation 
which is very  evident in all the cities 
where the offices keep expanding 
and expanding, the share department 
is a self-contained department; it 
does not require to be in consulta
tion with a lot of Other departments 
during the day, and it w ill be of very  
great convenience if  they could m ove 
the share department w ith the regis
ters and use the space for their trad
ing and managerial activities in their 
existing building which is too small.

Shri Naushir Bharucha: I see your 
point of view . Shall w e turn to page
15, clause 48? It deals with notice

for calling meetings. Some previous^ 
witnesses made the same points and. 
urged the same difficulty which you 
mentioned in the second sentence. 
What exactly  is the difficulty and 
what is the concrete instance?

“In particular, the extension of 
the period of notice required for 
calling meetings w ill cause addi
tional difficulty in arranging for 
the preparation and presentation of 
accounts in time and the observance 
Of the period m ay be im practicable 
in m any cases.”

Mr. J. D. K. Brown: There was a 
period of fourteen days. It was then 
extended to 21 days as recently as 
1956, and in the initial stages it 
caused a little difficulty to extend it 
further. We visualised that it w ill 
cause difficulty in this way: parti
cularly, if  you are running for some 
reason or the other near the end o f 
the time, when you have got to hold 
a meeting, the audit m ay not be ve ry  
far advanced. And yet, yOu may have 
to take the chance of calling a m eet
ing and most companies want to call 
their meetings as early as they can. 
But where they have got to give 28 
days' notice, it means that they have 
to be surer of these things at a much 
earlier stage than what has been con
templated. I do not think I have 
made m yself quite clear. The longer 
the period of notice, the greater w ill 
be the difficulty in deciding w hat is a 
safe date for calling the meeting.

Shri Naushir Bharucha: W ith re
gard to clause 53, you have in your 
memorandum on page 17, drawn a 
distinction between the resolutions of 
the company and the resolutions of 
the board. Can you suggest any 
practical line of demarcation between 
the contracts which are substantial, 
m aterially affecting the business and 
those which could be considered in 
significant?

M*. J. D. K. Brawn: I think a dis
tinction does lie, in effect, between 
capital transactions and ordinary- 
trading transactions. Of course, i t  
they are under Rs. 5,000 in a year*
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Hthe clause exempts them and they 
jie e d  not be recorded and approved at 
the meeting. But if  they are over 
Rs. 5,000, they have to  be approved 
a t  the board meeting and entered in 
a register open to inspection by the 
shareholders. W e cannot see any 
point in having to do all these things. 
But I do admit that if, for instance, a 
company is proposing to buy fifty per 
cent of the share capital of another 

.company from a director, I concede 
that there is a feature about it which 

.makes it a capital transaction and 
there may be a w ide range of differ
ence of opinion as to w hether the 
shares are worth Rs. 12 or Rs. 22. 
Such a transaction affects the future 
of the company and quite a large sum 
x>f money m ay be involved and s*ome 
perm anent record of it in the articles 
m ay be reasonable.

Shri Naushir Bharucha: M y ques
tion was whether you could suggest 
an y practical method of distinguish
ing the tw o because when w e enact 

.any law, w e have got to be precise so 
that it m ight be implemented. Is it 
ever possible to distinguish transac
tio n s'w h ich  are definitely of an in
significant character from the other 
types of transactions.

Mr. J. D. K. Brown: I cannot sug
gest any basis but I w ould suggest 
that the m atter m ight be examined 
on the basis o f the fact w hether the 
transactions vis-a-vis the company 
are of a capital nature or are not of a 
capital nature.

Shri Naushir Bharucha: Y ou have 
made certain observations regarding 
clause 62. Perhaps your intention is 
that the m atter tof setting aside a  cer
tain percentage should be left to the 
discretion of the board of directors. 
You suggest that as a safeguard for 
the shareholders, the auditors are 
there. Since you do*not suggest any 
yardstick for measuring depreciation, 
on what basis is the auditor to judge 
w hether the depreciation is adequate 
•or not?

Mr. J. D. K. Brown: Recalling m y 
ow n days as an auditor, I m ay say 
that you cannot be dogmatic on this

subject but certainly the rates pres
cribed by the Indian Income-Tdx 
rules do give the auditor in the nor
m al course a very fa ir indication of 
w hat prima facie would be reason
able. But there are other cases. Take, 
for instance, a motor lorry. The 
Indian Incom e-tax rules lay down 25 
per cent on the w ritten down value. 
But if.th at lorry is employed on some 
construction project, it may be v ir
tually unusable after 18 months. If the 
auditor is aware, as he must be, that 
the company is engaged in this w ork 
he ought to say that the 25 per cent 
depreciation would not be enough as 
the lorry would be finished in 18 
months. The Indian Income-tax rules 
w ere last revised in relation to this 
aspect in 1940 and there have been 
considerable change in the types of 
modern machinery and highspeed 
machinery. These w ill not have the 
same long life like the older types of 
machinery. Now, that point is not 
very  material. There are cases where 
the rates provided under the Indian 
Incom e-tax rules m ight be too great 
or too small and an auditor who is 
doing his job ’ought to take cognis
ance of that and most particularly, if 
the rates are inadequate.

Shri Naushir Bharucha: So far as
your memorandum is concerned, the 
suggestion which you m ake precludes 
taking the Indian Incom e-tax rules as 
the basis for depreciation because 
you w ant the w hole m atter to be left 
to the discretion bf the Directors or 
auditors. M ay I take it that you are 
prepared to take the income-tax basis 
as the yardstick of depreciation on 
which the auditors m ight go?

Mr. J. D. K. Brown: A s a yard
stick yes. Because of the difficulty 
of putting this into the Act, it has a 
practical significance. I think it 
would not be right as a yardstick to 
decide whether the depreciation is 
adequate or not.

I think, if  I m ay say so, there is in 
the company law  a great tendency to 
shield the position of the auditor. I 
do not think it is a healthy develop
ment at all. There should be nothing
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in  the A ct which detracts from  the 
ultim ate responsibility of the auditor. 
B y  sheltering the auditor, w e are not 
going to im prove the position of the 
accountancy profession in this coun
try and it is not going to develop as 
it should.

Shri Naushir Bharucha: It is not a
question of sheltering the auditor. For 
instance, take the instance of the 
lorry which you gave just now. A  
lorry used in earth moving projects 
m ay last only for 18 m'onths. The 
auditor m ay insist upon the service 
life  to be estimated at 18 months but 
the board of directors m ay say that 
it w ill last for four years. Who is 
going to resolve the dispute? Y ou  re
fuse to go by the income-tax basis.

Mr. J. D. K. Brown: The A ct pro
vides the answer. The auditor quali
fies his report and under the law  the 
directors are required to comment on 
that qualification in the directors* re
port and the m atter is thereby 
brought prom inently to the attention 
o f the shareholders and the Registrar 
when the accounts are lodged with 
him. The directors, as a class, I 
think, are very  reluctant to see quali
fication appear in auditor’s reports. 
M any a tim e I had personally argued 
w ith  auditors, but one has to give 
w ay  at the end, because there is a cer
tain stigma attached to an audit re
port w ith qualification.

Shri Naushir Bharucha: Since it is 
your desire that the ultim ate res
ponsibility should rest w ith the audi
tors, Would you agree to a clause 
t>eing incorporated that the decision 
of the auditor on this matter shall be 
tlnal?

Mr. J. D. K. Brown: I do not think 
w e have got any objection to that, 
^because if the auditors take a line 
which w e do not approve of, w e can 
on tour own volition include a para
graph in the report stating our view . 
Again, I do not think the directors 
would be very  ready to do that.

Shri Naushir Bharucha: May we
turn to page 27? Round about the 
bottom of that page you say:

“The effect of this proposal would 
be that companies which at pre
sent operate fu lly  integrated inter
nal audit system, em ployyig quali
fied chartered accountants, would 
be enabled to continue these ar
rangements and would not be sub
jected either to additional expense 
or d e la y .............. ” etc.

W ould you be satisfied if  power is 
given to Government, for the pur
pose of section 228, dealing w ith au
diting of branches, to exem pt from 
the operation of this clause such 
companies as operate a fu lly  inte
grated internal audit system?

Mr. J. D. K. Brown: I think that
would be acceptable to us.

Shri Naushir Bharucha: Please
turn to page 33, clause 103, amending 
section 293— “Restrictions bn powers 
of the Board” . In the seoond sen
tence you say:

“The Chambers hold very  strong
ly  to the view  that the present 
form of the section casts an extre
m ely unfair responsibility on the 
lender and one which m ight have 
serious effects on the willingness tof 
banks and other financial institu
tions to provide accommodation.”

W hy do you say that it imposes an 
extraordinary burden? Do not the 
banks as a rule, before advancing 
money to a company, ascertain the 
extent of the company’s indebted
ness?

Mr. J. D. K. Brown: I would agree 
w ith you; the banks do that as a rule, 
but possibly if  a relatively junior 
officer of a bank is negligent, the 
bank m ay be defrauded o f money.

Shri Naushir Bharucha: If the ordi
nary common man suffers if he is 
is negligent, w hy should banks not 
suffer if  they are negligent?

Mr. J. D. K. Brown: I agree with 
you.

Shri Naushir Bharucha: Please turn 
to page 34, clause 104, amending sec
tion 294— “Appointment of Sole Sell
ing Agents” . I quite appreciate the
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difficulties which you m ay experience 
in appointing managing agents for 
small areas. The intention of the 
section is to prevent abuse of patron
age. Could you suggest how  it can be 
done— for instance, preventing ex- 
managing agents coming again in the 
guise of sole selling agents?

Mr. J. D. K. Brown: I have to con
fess that I have no answer to that 
question. I am afraid this attem pt 
w ill be to some extent infructuous.

Shri Naushir Bharucha: Please
turn to page 39, clause 124 “Prohibi
tion on appointment as managing 
agent of a body corporate w hich is it
self a subsidiary of another body cor
porate” . You have said there:

“Since clause 127, however, pro
vides that where a managing agent 
is a body corporate and a subsidiary 
of another body corporate, any 
change in the constitution of the 
parent body w ill require the sanc
tion of the Central Government, it 
appears that there is no intention 
to prohibit the continuance of 
existing arrangements under which 
a managing agent is a body corpor
ate and is itself a subsidy of an
other body corporate.”

In view  of what clause 127 says, you 
think it does not prohibit the conti
nuance of existing managing agents?

Mr. J. D. K. Brown: That is the
w ay we interpret the clause. There 
does admittedly appear to be a con
flict between clause 124 and clause
127 in this respect.

Shri Naushir Bharucha: Perhaps if 
you treat clause 124 as over-riding 
and clause 127 as a transitional safe
guard, the conflict m ay not be there.

Mr, J. D. K. Brown: The use of the
words “ appoint or em ploy” in clause 
124 seems to us to m ake that inter
pretation not tenable. I am not a 
law yer, but that is the w ay w e look 
at it.

Shri Naushir Bharucha: Please
turn to page 41, clause 127, dealing 
w ith  section 346— “Changes in the 
constitution of a managing agency 
fltfri o t  corporation to be approved 
ft*  th *  Central Governm ent” . Would

you experience any difficulty in im 
plem enting this clause by reason o f  
the fact that on the death or retire
m ent of any director, you m ay have 
to appoint another director, etc?' 
W ould this impose too heavy a  
burden on you to approach G overn
m ent or could this be managed nor
m ally?

Mr. J. D. K. Brown: The truth is 
at present it is done. Y ou have to 
approach Governm ent for approval 
when somebody is retiring in th e  
normal course. There is a feeling 
that it is an unnecessary form ality, 
but we^ cannot claim  that it imposes 
any undue burden. It is an addi
tional w ork w hich has to be done.

Shri Naushir Bharucha: P lease
turn to page 42, clause 128, amend
ing section 348— “Remuneration o f  
m anaging agents ordinarily not to 
exceed 10 per cent of net profits” . 
In your opening speech you have 
righ tly  stressed that where a special 
type of technical service is rendered, 
that person should be entitled to 
some additional remuneration. For 
instance, if you have a law yer or 
an engineer, he is entitled to more 
remuneration. W ould it serve y o u r 
purpose if power is given to G overn
m e n t  to exem pt paym ent made to 
persons for bona fide technical ser
vice rendered to the company?

Mr. J. D. K. Brown: Yes, Sir; that 
would meet our case part of the w ay  
so fa r  as technical services are con
cerned. W e w ould also suggest that 
further consideration be given to the 
case where they are bona fide per
sonal services and somebody has to 
accept the responsibility. Certainly 
the proposal w hich has been made 
b y Mr. Bharucha would m eet our 
case in part.

Shri Naushir Bharucha: Please
turn to page 44, clause 130, amend
ing section 350, relating to deprecia
tion. Y ou  have made some ve ry  
important observations in connec
tion w ith  the applicability of this 
section to electrical companies. You 
have said:

“Having regard to the future
valatiMi betereten sections 205 an#
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350, it seems to the Chambers to 
be necessary to clarify  the position 
regarding depreciation to be 
charged in the case of electricity 
companies.”

W ould you be satisfied if it was men
tioned in the clause amending sec
tion 350, as follows:

“Provided that in the case of 
assets governed by the Electricity 
(Supply) Act, 1948, such depre
ciation shall be calculated on the 
basis prescribed in the Sixth  and 
Seventh Schedules of that A ct.” ?
Mr. J. D. K. Brown: I think that 

w ill meet the case.

Shri Naushir Bharucha: Would
you  consider that amendment under 
clause 130 is desirable or under 
clause 62 w hich deals w ith distribu
tion of dividends out of profits only?

Mr. J. D. K. Brown: The amend
m ent should be under section 350.

Shri Naushir Bharucha; Page 46, 
clause 136 amending section 370. I 
quite appreciate the force of w hat 
you  say. It becomes extrem ely diffi
cu lt to find out who has got the one- 
third  voting strength. But could 
you  suggest any practical alterna
tive  to get over the difficulty?

Mr. J. D. K. Brown: It w ill in the
ordinary course be impossible for 
anyone to ascertain whether one- 
third of the total voting power of 
the two companies is exercised by 
the same individual or body corpo
rate. What I would suggest is, if it 
has to apply to loans, at least, w e 
should get rid of this complication 
so far as ordinary trading transac
tions are concerned.

Shri Naushir Bharucha: Page 47.
clause 137— provision with regard to 
certain loans. Where the loan has 
been guaranteed, you are required 
to recall the loan as a practical 
businessman. Would you not find it 
difficult if your company guaranteed 
only such loans as to enforce its 
repayment?

Mr. J. D. K  Brown: I think, in 
many cases it w ill be found that its 
enforcement becomes impracticable

and Governm ent w ill have to give 
consent of extension of the date, pro
bably for a very long period. I think, 
the point that has been raised b y  the 
Hon’ble Member is a very  good one.

Shri Naushir Bharucha: Page 47,
clause 138 amending section 372—  
Purchase by Company of shares etc. 
of other Companies. How do you 
propose to distinguish unhealthy cor
nering of shares from bona fide in 
vestm ent for development of indus
tries?

Mr. J. D. K. Brown: W ell, Sir, as 
m any Hon’ble Members are aware, 
this m atter has given a lot of head
ache to the Chambers of Commerce 
in past years, but I have to admit, 
w ith  all the thought given to it, 
there is no practical w ay to stop it. 
Y ou  cannot argue that all cornering 
is bad because there is ample evidence 
to show, in certain cases cornering 
does not have an evil effect. Un
fortunately, in m any other cases, it 
has a very  evil effect. But our 
opinion on this m atter is that initial 
cornering is started by two or three 
individuals, not using funds of one 
company or two companies but of 
h alf a dozen or more companies. It 
is only when the cornering has been 
effected that something is done to 
avoid it. Other provisions of this 
section would have effect to stop cor
nering. How can you stop cornering 
except to use the other provisions of 
the Act?

Shri Kanungo: In other words,
there cannot be any law  which w ill 
be knave-proof.

Mr. J. D. K. Brown: Supposing, I
learn that somebody is going to 
corner the shares of m y Company 
then w ith the aid of m y friends I 
can arrange the purchase of shares 
against the other man and I fight 
him and either he wins or I win, 
either the control over the company 
rests w ith  us or w ith the other man. 
But by the time w e issue a notice 
and call an extraordinary general 
meeting to pass a resolution, the 
eorner w ill have been effected.
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Shri Naushir Bharucha: I quite
agree w ith you that calling a m eet
ing to purchase a block of shares 
w ould immediately push up the 
prices, or push down the prices. But 
is there from your experience of
w orking of so many companies any
practical w ay out of it?

Mr. J. D. K. Brown: There is a 
provision in the B ill for the G overn
ment to step in and prohibit the 
transfer of shares for a certain
period. I cannot say it would be
fu lly  effective, but it w ill be a deter
rent.

Shri Naushir Bharucha: Suppose
Section 372 is replaced like this:

(i) Companies should be allow 
ed freely  to invest anywhere 
they like;

(ii) If the investment exceeds 
30 per cent of investing Com 
pany’s capital or 10 per cent of 
the other Company’s capital, in
vesting Company desiring to e x 
ceed the lim it should give inti
mation to the Government and 
ask for permission; and

(iii) Government m ay prohi
bit further investment or permit 
it on terms.

Would that in any w ay get over 
difficulties? Would you think that 
would help in any way?

Mr. J. D. K. Brown: I think, it
w ould be a very distinct im prove
ment on the clause as it stands now, 
provided that Government are pre
pared to give instant decisions. I 
had a case in my own Company only 
last week. I received a letter from 
our friends in London that in respect 
of a Company of which we are the 
agents another Company— a Trust 
Company— sent out a letter to the 
shareholders saying, “We w ill buy 
your shares and so on.” The effect 
of that is, if they get a certain num
ber of shares, they w ill get control 
over the company. Unless I am in a 
position to act instantly to defeat 
that move— nearly instantly, within 
a w eek or ten days— to take some 
e f f e c t i v e  steps, I  m ay not be able to

check that. The proposal which has 
been made by the Hon’ble M ember 
would undoubtedly help provided 
that Governm ent is able to take 
instant decisions. If it involves a 
lengthy inter-de(partmental consi
deration of the m atter extending over 
a period of three months, I quite 
fran kly  say it w ould not be a notice
able improvement on the clause.

Shri Naushir Bharucha: Page 54, 
clause 179 amending section 530 
dealing w ith Preferential Paym ents, 
particularly about retrenchm ent 
compensation. I have not been able 
to understand the attitude which 
certain witnesses, including yourself, 
have taken on this issue. I do not 
understand how this is going to be 
an extraordinary burden on indus
tries who m ight require accommoda
tion to tide over a period of crisis. 
W hen the bankers advance money 
they do take certain risks. In this 
particular case, even assuming that 
there is a labour-intensive industry, 
the liability would not be retrench
m ent compensation, because this w ill 
be a permanent closure. In the case 
o f bona fide permanent closure th e  
lim it is upto 3 months* wages, if thfe 
banks are satisfied about the sound
ness of the company, w hy should 
they hesitate to advance money?

Mr. J. D. K. Brown: As I under
stand the position, • the banks w ill 
advance money on cash and credit 
account or by w ay of overdraft, on 
the basis of a going concern and 
they do not at the present time take 
into account the potential liability 
for retrenchm ent compensation or 
closure pay. But if retrenchment 
compensation is going to be given 
preference, then it w ill create difll- 
culties. A t the present time, on jute 
m anufactured goods they give 90 
per cent and you get very  adequate 
w orking capital to tide over the 
busy part of the year when you need 
it. But if you have 5,000 workers in 
a m ill and if you are going through 
a period of depression, it is only 
ordinary prudence if banks take' 
account of the liability. If  it is a
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capital-intensive industry w here the 
number of w orkers in relation to the 
size of the company and the tran
saction is too small, then it is not so 
serious but some of these export in
dustries w hich are subject to greater 
fluctuation and fortune are generally 
labour-intensive industries.

Shri Jadhav: M ay I know  some
thing about the practice in U.K. to 
give contributions to political parties 
by private or public companies?

Mr. J. D. K. Brown: There is no 
law  in the m atter in U.K. But it is 
a fact that these organisations do 
contribute sums to political parties 
in various w ays without any disclo
sure. I think it is recognised that 
the Labour P arty collects very  large 
sums from w orkers by w ay of w eek
ly  or m onthly contributions and 
nobody has so far raised a point over 
this in the U.K. There has from 
tim e to time, as you m ay know, been 
a clamour for publication of the 
accounts of the Conservative Party.

Shri Jadhav: I would like to know 
whether this practice is limited to 
the ruling party or it covers . . .

Chairman: That depends on the
contributor. He has to see which 
party suits him.

Mr. J. D. K. Brown: In the course 
of m y audit experiences in U.K., I 
can honestly say that companies con
tribute from their funds to the Con
servative Party, the Liberal P arty 
and the Labour Party.

Shri Jadhav: M ay I know what is 
the maximum amount of managing 
agent's remuneration in U.K.?

Mr. J. D. K. Brown: There is no
maximum of remuneration in the 
U.K.

Shri J. S. Bisht: In regard to
clause 15, you have said in your 
memorandum, page 5, that that 
clause which provides that under 
certain circumstances, private com
panies w ill be deemed as public com
panies is not acceptable to you. Do 
you really think that this clause

would lead to some anomalies an<F> 
difficulties?

Mr. J. D. K. Brown: Yes; w e visua
lise that there w ill be considerable 
difficulties. The range of these diffi
culties w ill be quite wide. We do 
not think it w ill be possible to get 
equitable result by fixing a percen
tage. It m ay be that the shares of a 
private company are held by other 
companies which are tied up w ith 
charitable trusts and so on and w ill 
become a public company.

Shri Babubhai M. Chinai: W ill you 
kindly turn to page 18. Do you think 
that the managerial remuneration at 
present allowed under the A ct is suffi
cient, or not sufficient? W ill the fu r
ther reduction envisaged in clause 60 
be considered as disincentive?

Mr. J. D. K. Brown: We find that 
in practice the remuneration pro
vided in the A ct is inadequate in a 
large number of cases. It is impos
sible to be dogmatic because if a 
company is highly profitable, you  
m ay get quite a good remuneration. 
But there are industries where te a  
per cent of the profit w ill be very  
inadequate.

Shri BJiandubhai K. Desai: If it is
inadequate you m ay suggest some
thing.

Shri Babhubhai M. Chinai: Now I
come to clause 62, on the same page. 
This provision says that dividends 

are to be paid out of profit arrived 
at after providing for depreciation. 
W ill this retard capital formation?

Mr. J. D. K. Brown: I would say
that I am all in favour of depreciation, 
being provided before dividends are 
declared. But I do not think it w ill 
be even necessary to provide it by 
law  because it is already there in 
the sense that the Auditor has to- 
certify that the accounts show a true 
and fair view  of the profits of the 
year. I quite see that this clause is 
perhaps put in here to ensure that 
the Auditor does not overtook this 
point.
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A s regards the hon. m em ber’s 
question w hether it w ill slow down 
^capital formation, I would say it 
-will, to some extent because w ith  this 
rather rigid rule, the Board of D irec
tors w ill not be able to agree w ith 
the auditors that the depreciation of 
certain  items of plant w ill be treated 
in a certain w ay . . . .

Shri Babubhai M. Chinai: W ill you 
.kindly turn to page 47, clause 138? 
Do you think that the restrictions on 
inter-com pany investm ent should not 
be extended as proposed? Under this 
clause, you cannot invest more than 
30 per cent of the subscribed capital. 
Could you agree if the lim it is fixed 
at 30 per cent, of subscribed capital 
and reserves?

Mr. J. D. K. Brown: Our atti
tude is that w e do not like 
this at all; we do not think 
it would be effective for the purpose. 
W e do not think this restriction should 
be imposed. But if it is imposed w e 
w ould certainly agree w ith the hon. 
Memer that it should be capital plus 
reserves at least.

Shri J. S. Bisht: Page 11 of the
Memorandum; clause 26. You say this 
clause as it stands today w ill prevent 
amalgamation or reconstructions and 
you want that the words “ and is not 
prohibited by the terms of issue of the 
shares of that class” to be deleted.

Mr. J. iDL K. Brown: You have com
panies— w e have many of them— which 
w ere  floated in the 1880’s or 1890’s and 
the share have some peculiar provisions 
attached to them. It does not cause 
any difficulty as long as the company 
carries on in its present form. But if 
you are going to undertake an expan
sion scheme and you have got to in
troduce new capital then you often 
have, as a preliminary, to reconstruct 
your existing capital on some basis or 
other . That is normally done by 
agreement of the different classes of 
.shareholders inter se and by the com
pany in general meetings. We see no 
reason w hy the terms of shares issued 
on certain terms in 1888 should not be 
altered by 75 per cent, m ajority of 
tod ay's holders of the same shares.

Shri A jit Singh Sarhadi: Page 20. 
You accepted the suggestion of Mr. 
Bharucha that you w ill agree to a 
proviso to section 205 that the decision 
of the auditor shall be final. W ill it 
not be placing dictatorial powers in 
the hands of auditors?

Mr. J. D. K. Brown: I do not think so, 
as I explained, beause of the reluctance 
of the Boards of Directors to see 
qualified audit reports, which is the 
existing position. The auditor does 
have dictatorial powers.

Shri A jit Singh Sarhadi: W ould it 
not be better if the words are added: 
“ after deduction of depreciation at a 
suitable and fa ir  rate” . That w ill be 
a guidance to the auditors without 
giving them final powers.

Mr. J. D. K , Brown: That is
pefectly agreeable to us. The 
auditors’ duties are quite clear, 
nam ely they have to certify 
that the accounts show a true and 
fa ir  picture of the profits of the year 
and if he is doing his job cpnscienti- 
ously he has got to consider this 
matter,— the adequacy or otherwise of 
depreciation.

Shri Tangamani: Page 64, clause
179 relating to section 530. On the 
question of preferential paym ent to the 
employees, in case of winding up both 
under section 530 and also under the 
Industrial Disputes A ct the total 
amount payable at a particular period 
is knowable. W hat w ill be the per
centage on the annual w age bill pay
able to these w orkers in case of 
winding up in an industry say like 
jute?

Mr. J. D. K. Brown*. I cannot say 
off-hand— I w ant notice of it.

Shri Tangamani: This A ct puts the 
maximum at Rs. 1000. Rs. 1000 is 
the maximum that is fixed and also 
under the Industrial Disputes A ct half 
a month’s salary for every completed 
year of service, in w hich case w ill it 
exceed more than six months wage 
bill?

Mr. J. D. K. Brown: It w ould not be 
six months. There is a large element of
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jute m ill labour, as in m any other 
industries, w hich turns over— quite a 
lot. I do not think it w ill be six 
months. It is very  easy to calculate. 
There are three employees per loom 
which is considered to be a fair figure 
today. The total number of employees 
in a m ill w ith thousand looms w ill be 
3,000.

Shri Tangamani: In regard to
depreciation you have referred to it 
at page 18 of your msmorandum. A re 
w e to take it that you are in support 
of depreciation being allowed before 
dividend is declared on the basis of 
section 250, nam ely only normal 
depreciation w ill be allow ed as per 
Income-tax Act?

Mr. J. D. K. Brown: Normal plus 
shift allowances, etc., not development 
rebate and so on although they actual
ly  have to be deducted b y  reason of 
the provisions of the Finance Acts.

Shri Tangamani: Please refer to
section 50. I would like a categorical 
reply from you whether you support 
the fixation of depreciation before the 
declaration of dividends on the basis 
of section 350?

Mr. J. D. K. Brown: As I
have already explained, w e agree 
it has to be provided. But w e 
feel that it is not possible to 
provide a rigid formula, if you are 
going tb get a satisfactory result in 
every case. We entirely agree that 
depreciation should undoubtedly have 
to be deducted before you arrive at 
the profits out of which you are going 
to pay dividends. We do not dispute 
that at all. But w hat w e criticise is 
any rigid formula for the reasons 
which I have tried to explain.

Shri Tangamani: Clause 128,
page 42. In regard to remuneration 
of managing agents it is stated that it 
should not be more than 10 per cent. 
Some witnesses have informed us that 
it is better to have it from 21 per cent, 
to 7 i per cent. They w ere saying 10 
per cent is on the excess side. How 
do you reconcile yourself w ith tfiat 
view?

Mr. J. D. K . 6rown: Remuneration by 
means of a percentage on profits is 
not absolutely equitable.

Chairman: W hat he means is that
in certain cases 2 per cent, m ay be 
high; w hile in other cases even
10 per cent, w ill be a low sum. In 
the fofm  of percentage it is difficult 
to assess in every industry and in 
every enterprise. It cannot be ade
quately dealt w ith by fixing a percen
tage.

Shri Tangamaiii: W ould he suggest 
that in some cdses less than 10 per 
cent, w ill do?

Mr. J. D. K. Brown: It is a fact
that some companies do charge less 
than 10 per cent, of the profits and 
the fact that they charge so is proof 
that it is acceptable in such cases.

&hri Tangamani: Please refer to
page 39 of your memorandum, about 
clause 124 (Prohibition on appointment 
as M anaging Agent of a body corpo
rate w hich is itself a subsidiary of 
another body corporate). What is 
your objection to this?

Mr. J. D. K. Brown: Our
objection to this clause is that 
it is quite unnecessary. The re
lationship of a holding company 
to a subsidiary company is sought to 
be placed on the same footing as the 
relationship of a managing agent to 
a managing agent. The two, in our 
opinion, are quite different. Our ob
jections are practical, in that there 
are many companies which are subsi
diary. They m ay be public companies, 
but the controlling interest m ay be 
held by other bodies corporate either 
in India or abroad. And so far as 
the latter are concerned, they w ill 
have to revise their arrangements. 
In some cases it m ay put into their 
minds the idea of selling their invest
ments in India. A t the present time, 
when there is a severe shortage of 
foreign exchange in the country, , it 
seems to us that it would be unfortu
nate to permit a clause of this sort to 
be put in.

873 LS—8.
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Shri Tangamani: Please refer to
pages 28 and 29 of your memorandum, 
clauses 76 and 77 which deal w ith  
inspection of the documents b y  the R e
gistrar. I do not understand w h y 
you oppose even inspection under 
clause 76 which is a normal inspection 
by the Registrar.

Mr. J. D. K. Brown: It makes pro
vision for the appointment of inspec
tors.

Shri Tangamani: This is about the 
Registrar himself. He is authorised to 
inspect the documents if he chooses or 
at the instance of a shareholder or 
creditor.

Mr. J. D. K. Brown: W e do not see
w h y any extension of the existing pro
visions is necessary at all.

Chairman: He can call for further 
information on any com plaint

Mr. J. D. K. Brown: He either gets 
the information he requires, or, if he 
does not get the information, w e feel 
that the Registrar is at perfect liberty 
to take further steps, nam ely to go and 
get an order from  the Court to inspect 
the books or it is for the Government 
to appoint inspectors. The existing 
provisions, w e feel, are quite adequate 
if they are used. I f  the books are 
found to be not there when the inspec
tor goes, prima facie there is some
thing wrong. What w e feel is that 
if the Registrar is drawn into the 
orbit of administration, by giving him 
equal powers w ith the director to 
inspect the company’s books and that 
sort of things, it could be used as a 
defence on the part of a guilty party 
later on, “W ell, I am a director, I 
never inspect the books, but the R e
gistrar does” . W e feel that the exist
ing distinction, which is quite clear, 
between the functions of the Regis
trar and the functions of the director 
should be maintained.

Shri Tangamani: W ith regard to
your suggestion on page 3 of your 
memorandum, relating to clause 3(c), 
w ill it not amount to a discrimination 
in favour of the foreign company as 
compared to the Indian company, 
especially in relation to clause 15 for 
example?

Mr. J. D. K. Brown: W e do
not see any elem ent of dis
crimination at all, here because 
one must presume that there 
would not be the necessity for this 
legislation unless it was to protect the 
shareholders whose money is involved. 
A s I said earlier, the directors of a 
private company or of a public com
pany m ay have voting control. But 
in respect of these Indian Companies 
which are subsidiaries of foreign 
bodies corporate, by virtue of the very  
fact that their entire capital is held by 
the foreign body corporate, the indivi
dual who m ay nom inally be the 
M anaging Director has no right to fix 
his own remuneration at all. There is 
no need for it.

Shri Nathwani: Could you tell us 
w hat are the provisions in U.K. for 
exem pting private companies and how 
they compare w ith those sought to be 
placed here in this Bill?

Mr. J. D. K. Brown: The pro
visions as far  as this m atter 
in the U. K . is concerned are 
contained in the Seventh Schedule 
to the Companies Act, 1948. They 
extend to five fairly-closely printed 
pages. B y and large, w hat it says is, 
if a company is owned by individuals 
and if there are any corporate hold
ers or trusts, fam ily settlements and 
so forth, held through lim ited com
panies in a nominal capacity, then, 
even if one hundred per cent of the 
capital is held by other companies, 
they w ill be exem pt private com
panies. On the other hand, if  the 
beneficial ownership of the private 
company is in the hands of another 
company w here the ownership is at 
arm’s length, an investm ent in a 
trading capacity in other words, then 
they are not exempted.

Shri Nathwani: Do you agree that 
on the w hole they are more severe 
than those w hich are sought to be 
placed in this Bill? .

Mr. J. D. K. Brown: It is not possible 
to say. They are more severe in some 
respects and not so severe in others. 
A s I said, the proposal in the B il l----

Chairman: We w ill judge that 
severity ourselves.
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Shri N. R. Munisamy: W ith regard 
to clause 179, about retrenchment 
compensation, m ay I know whether 
your objection is only based on the 
ground that it is not conducive to the 
prosperity of the company and the 
bankers m ay not lend money and so 
on, or whether it is based on the 
ground that this is an innovation in 
this country and that it does not 
obtain anywhere else in any other 
country of the world?

Mr. J. D. K . Brow n: A s far  as 1
know, it does not obtain in any 
other country— but I say this sub
ject to correction. O ur objection 
is purely from  the point of view  
of the management of company 
finances and the practical diffi
culties which w e visualize m ay arise. 
W e are not concerned w ith the labour 
relations aspect of it, which is pro
perly a m atter for the Industrial Dis
putes A ct— w here w e have made re
presentations on this m atter on various 
occasions.

Shri N. R. Munisamy: The next
question is about clause 3(c)— private 
companies, subsidiaries of foreign 
bodies corporate. You have said 
something here which I am not able 
to make out. For instance, you say:

“Consistent with the distinction 
which is drawn between public 
companies and private companies 
and bearing in mind the proposals 
in this connection contained in 
clause 15 of the Bill, the Cham 
bers are of the view  that there is 
no reason why, even if as much 
as, say, 25% of the share capital 
of an Indian private company 
w hich is a subsidiary of a foreign 
body corporate is held by another 
Indian private company or com
panies, which w ill continue to be 
private companies notwithstand
ing the provisions of the new  
section 43A, the first named 
Indian private company should 
be treated for the purposes of the 
A ct as a subsidiary of a public 
company” .
Am  I right in saying that in case 

you have got 25 per cent of shares of 
a private company which happens to 
be a subsidiary of a foreign company,

it continues still to be a private com
pany, because the 25 per cent share 
capital is also invested in the subsi
diary company?

Mr, I . D. K . Brow n: I am not
quite sure if  I have got the 
fu ll meaning of the question. But 
our point is that w here you have 
an Indian private company, the 
capital of w hich is to the extent 
of 75 per cent or more owned 
by a foreign body-corporate or bodies- 
corporate, it m ay not be totally advis
able to treat it as a public company; 
if there is a limited Indian partici
pation, and it is purely private. There 
are such companies, and some of 
them are of quite recent formation, 
to exploit processes; in the course of 
time, they w ill become probably public 
companies, of their own volition, but 
to subject them at this stage to all 
the restrictions imposed on public 
companies is not probably going to 
encourage the foreign partners in 
expanding their interests and build
ing up that company. It is a thought 
that w e put in the minds of the com
mittee that a little latitude in this 
would probably have a very  good 
psychological effect on foreign in
vestment.

Shri HJmatsingka: A t page 12 of 
your memorandum, regarding clause 
38, you have suggested some amend
ment in the proviso. How w ill that 
improve the present position? D ivi
dend is declared as payable on a par
ticular date, and that is generally the 
date of the m eeting or some date prior 
to that. If the register is kept open 
after the dividend becomes due, 
how w ill it help shareholders who 
have not registered themselves?

Mr. J. D. K . Brow n: A s I under
stand the position, under the Secu
rities (Contracts) Regulation Act, 
as soon as a buyer registers his 
shares within a fortnight after the 
dividend becomes due; he is en
titled to that dividend, i f  he 
bought the shares before. There
fore, w hat seems to us to be import
ant is that the share registers should 
not be closed during that fortnight 
w here he is given the protection under 
the Securities (Contracts) Regulation
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must be on the date on which the 
dividend is declared as payable or is 
due to be paid, not the date on which 
it is .declared, because as the hon. 
Member has said, sometimes, the 
dividend is declared payable on the 
day of declaration, and sometimes it 
is declared today but it m ay not be 
payable for a fortnight. Different 
companies have different practices in 
the matter.

Shri Him&tsingka: Do the com- 
panles not fix t!he date prior to the 
date of the meeting, generally?

Mr. J. D. K . Brow n: No. In
my own agency, our practice is 
that the dividend is declared at 
the meeting for instance, w e have 
the shareholders’ meeting on F ri
day, and w e declared the dividends, 
and they become payable that day 
and the warrants are posted that 
night.

Sfiri Him*tsingka: True, they w ill 
be payable later on to all shareholders 
who are on the register no a day prior 
to the date of the meeting.

Mr. J. D. EL Brown: My experience 
is that it is payable to shareholders 
Who are registered as on the date of 
the meeting:

Shri Himatsingka: Therefore, even 
if you keep tjie register open for 
fifteen flays after the date of the 
meeting or after the dividend has 
become due, those shareholders w ill 
not get the advantage.

Mr. J. D. K . Brown: But their posi
tion, as I ha've'jusf said, is protected 
under the Securities (Contracts) Regu
lation Act.

(Shri p . L. Mazumdar: What about 
the shares which have been trans
ferred long befpre, three w eeks or 
ey§n before, but wfci$i could not be 
eriter^f in the books?

Shri Himatstagka: Then, they would
not get it. '

$hri fMKorŝ rka: M ay I refer the w it
ness to page 5 of the memorandum, 
where he says:

“While, broadly speaking, the 
Chamoers accept the view  of the 
Companies A ct Amendment Com 
mittee that private companies which 
employ public money, directly or in 
directly, to a considerable extent 
should be su bject..........

Mr. Brown had said that before pri
vate company can be made into a 
public company, it must em ploy pub
lic funds directly or indirectly, and to 
a considerable extent.

Mr. J. D. K . Brown: That is what w e 
have stated.

Shri M orarka: Could you kindly e x 
plain to the committee w hat you mean 
by the term ‘directly or indirectly’?

Mr. J. D K. Brown: Either by direct 
investments or held through some 
other company or body. Your share
holders m ay consist of individuals, 
either directly or holding through 
other companies or nominee compa
nies. There are various w ays of hold
ing shares in a company.

Shri M orarka: If the public funds 
are invested in a private company, 
not necessarily through the shares 
but through otjier methods also, would 
that not be an indirect investm ent of 
public funds?

Mr. J. D. K. Brown: That is not an 
investment, in our opinion, within the 
meaning of the term, as it is under
stood in company law. I hardly think 
that it is an investment. For instance, 
in the case of debentures, the re
lationship is that between a debtor 
and a creditor; it is not an investment 
in that sense. The debenture-holder 
has got a charge on the assets; he is 
not concerned w ith the risks of the 
business.

Shri JMtorarka: Sim ilarly, would
yoji consider redeemable preference 
snares as Investment or still as a loan?

Mr. J. D. K . Brown: If they are pre
ference shares, whether they are re
deemable or not, they are an invest
ment. There is no doubt about it.

Chairman: Thank you.

(The Witnesses then withdrew)
The Committee then adjourned.
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W itnesses Examined 

I. Indian Chamber of Commerce, Calcutta

Spokesm en:

1. Shri B. P. Khaitan 3. Shri B. K alyana Sundaram

2. Shri A. L. Goenka

II. Indian National Trade Union Congress, New D elhi

Spokesm en:
1. Shri S. R. Vasavada 3. Shri S. D. Desai
2. Shri N. K . Bhatt 4 Shri M. B. Joshi

III. Federation of Indian Chambers of Commerce and Industry, New D elhi 

Spokesm en:

1. Shri Madanmohan R. Ruia 6. Shri Shriyans Prasad Jain

2. Shri A. M. M. Murugappa Chettiar 7. Shri S. M. Shah
3. Shri Lakshm ipat Singhania 8. Shri G. L. Bansal
4. Shri M. L. Shah 9. Shri P. Chentsal Rao
5. Shri Ramnath A. Podar 10. Shri N. Krishnam urthi

L Indian Chamber of Commerce, Calcutta

Spokesmen:

1. Shri B. P. Khaitan
2. Shri A. L. Goenka
3. Shri B. K alyana Sundaram

(Witnesses were called in and they 
took their seats.)

Chairman: Gentlemen, w e have got 
your memorandum. You may take it 
that we have gone through that. Would 
you like to give some clarification w ith 
reference to that or would you like 
the hon. Members to put questions to 
you?

Shri B. P. Khaitan: It would be
proper if I emphasise a few  of the 
points which w e have made out in 
the memorandum.

A s far as the proposed B ill is con
cerned, w e understand that the object 
is to put right certain defects or incon
veniences in the w orking of the Com
pany L aw  as a result of the experience 
gained during the period after the 
new  A ct came into force. W e find,

however, that in the proposed B ill 
ve ry  extensive powers have been 
sought to be secured on behalf of 
Government or the Company Law  
Administration. Some of the powers 
are of a ve ry  far-reaching character. 
If these amendments are given effect 
to as they are, there w ill be very 
great concentration of power in the 
hands of Governm ent and the Com 
pany L aw  Administration. It m ay be 
that the amendments w ill lead to 
another evil which w ill be far worse 
than the evils which are sought to be 
removed. Concentration of power, as 
you know, alw ays leads to corruption 
or nepotism or w hatever word you 
m ay choose to consider. One of them 
is, for instance, the power of search. 
Hon. Members w ill see that very  wide 
powers have been invested. Those of 
you who are law yers w ill bear me 
out that the order for search given by 
magistrates is alw ays given as a m at
ter of course. A s far as the power 
of search is concerned, w henever an 
application is made that such and such
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a company is about to destroy a docu
ment or if it is suspected that such 
and such a company is doing such and 
such a thing, the order for a search 
w ill be made as a m atter of course by 
the magistrates.

If it w ere provided, for instance, 
that this power of search w ill be 
resorted to only if it is suspected that 
an offence has been committed which 
would involve imprisonment for two 
or three years or something like that, 
I can understand, but no such safe
guard has been provided in the Bill.

A  very  wide power which has been 
sought to be obtained is that no 
appo.ntment of selling agent w ill be 
made without the sanction of the 
Central Government. There are many 
companies which have selling organi
sations all over India. A  large num 
ber of branches is smarted. Instances 
of companies producing consumer 
goods and having the necessity to 
appoint selling agents all over Lidia 
in smaller areas are there. Perhaps, 
:hat number m ay run to 500 or 700 
or even 800, having regard to the size 
of our country. If all these applica
tions are to be made to the officials, 
not only w ill they be clustered w ith 
a large number of applications which 
they w ill not be able to deal with in 
time but it may lead, I think, to the 
necessity of contacting other people 
known to the officials before they enn 
be prom ptly dealt w ith or suitauly 
granted.

The amendments, if given effect to, 
will involve various serious difficulties 
in certain aspects and I am going to 
emphasize them one by one as and 
wnen I deal w ith the matter. The 
first and the most important m atter 
is regarding the altered definition of 
associates of managing agents. Under 
the proposed amendments, subsidiaries 
of an associate are also to be regarded 
as associates of the managing agents. 
To that, there is no objection, but 
the objection lies in the consequential 
sect ons where the activities of the 
associates are barred. I am inviting 
your attention to sections 358, 358, 
360 and 360 which are the most

important sections w hich deal w ith 
cne restrictions regarding associates.

I m ay tell you the contents of those 
sections one by one. Section 356 of 
the; present A ct relates to the appoint
ment of selling agents. Before I deal 
w ith the various sections, I w ill 
explain to you w hy those particular 
sections are lik ely  to create difficul
ties. Managing agents, in order to 
ensure continuity of their managing 
agency and also in order to ensure 
that they are able to stick to their 
office, have got to have at least 40 per 
cent, shares in order to be able to 
have a w orking m ajority. Otherwise, 
having regard to the present tenden
cies of cornering and acquisition of 
control of shares, the managing agents 
cannot hold on or stick on to the 
company management unless they 
hold at least 40 per cent, shares The 
resultant effect is that that company 
becomes the associate of m anaging 
agents. The managed company is not 
only a managed company but also 
vis-a-vis  of other managed companies 
of the same managing agents, that 
particular managed company becomes 
an associate of the managing agents. 
If that associate starts a company, for 
instance, in England, for the purpose 
of having its own buying organisation 
or if  it finds that it is m ore suitable 
tc have its own organisation for dis
tribution or sale of its own goods, and 
starts subsidiaries for this purpose, 
what w ill happen? For instance, it 
fmds it necessary to start a pulp m ill; 
two or three paper m ills which gi»t 
together m ay start a pulp mill, and 
two companies subscribe 50 per cent, 
and that pulp m ill becomes a suosi- 
diary of that paper mill. Therefore, 
that subsidiary w ill become an asso
ciate of the principal managed 
company.

Now, if  t lrs  definition is adhered to, 
then it w ill be a total bar so far as 
the subsidiary is concerned, either to 
act as a selling organisation for the 
principal managed company or to 
supply its pulp to the selling agents 
of the company unless every time 
some sort of resolution under section 
360 is passed, or there is a bar to 
monetary help being rendered by the
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subsidiary company to the managed 
company, because no loan can "be 
giv^ri/ There is an absolute bar on 
the managed company for giving a 
loan to the associate of a managing 
agent. Therefore, the managed com
pany w ill not be &ble to give loan to 
its own subsidiary because by virtue 
of this definition that subsidiary 
becomes an associate. Therefore, this 
aspect of the m atter seems to have 
been overlooked, and in m y humble 
submission, adequate safeguard should 
be made to see that sections 356, 358, 
360 and 369 w ill not apply to subsi
diaries of managed companies vw -a- 
vit  the transactions between the 
managed company and its own subsi
diary.

Then, I come to the definition of 
‘relative*. This definition of relative 
acquires great importance having 
regard to other amendments and pro- 
vis.ons in the Act. One of the im por
tant provisions which have been 
sought to be introduced and which 
of course we are also opposing is that 
if in two companies one-third of the 
shares are commonly held by direc
tors and their relatives, then those 
two companies w ill fa ll under the 
category of one and the same m anage
ment . If the present extended list of 
relatives is adhered to, then, first of 
all, it w ill m ake the task of the 
management of the various companies 
very  difficult so far as the ascertain
ment of the relatives’ shareholdings 
is concerned. If w e start thinking 
out who our relations are under the 
various categories, I think we w ill 
require assistance from the various 
fam ily members before being able to 
ascertain whether they are such rela
tions or not, and whether they arp 
bolding controlling shares. It is not 
m erely directly registered, but the 
expression used is “control” . So, it is 
a very  difficult task because the com
pany transacting with the other com
pany w ill have to know not only what 
shares are d irec'ly  registered in that 
category of relations, but also to find 
out, if  at a ll they get the co-operation 
of all those relatives, what shares they 
are controlling through their nomi

nees, and io  on. So, to avoid difficul

ties in practical w orking and also to 
avoid the penal sectioiib with w hich I 
shall be dealing later on, it w ill be 
desirable to have these relatives 
curtained.

In fact, the present definition has 
gone far beyond the recommendations 
of the Sastri Committee. Under the 
existing provisions, cousins are 
brought w ithin the prohibited degree 
only if they are m embers of the joint 
fam ily. But, now even if they have 
gone out of the joint fam ily, they are 
kept in the category of prohibited 
relatives. A s far as I know, there is 
no love even amongst brothers after 
they are separated, not to speak ol 
cousins and other distant relations.

I am now taking up the question 
of 25 per cent, shareholding of one 
company in ano.her private company 
causing it to be deemed to be a public 
company and also the prohibition of 
subsidiaries acting as managing agents. 
I have not been able to see the pur
pose behind constituting a public 
company sim ply because another com
pany holds shares to the exlent of 25 
per cent, in a private company. In 
fact, I read the recommendations of 
tlie Sastri Committee; since you must 
have also read them, I w ill not take 
your time by reading them out again 
here. But hon. Members w ill see that 
boyond the dogmatic statement that 
this should be done, nothing else has 
been stated. In that case, the prin
ciple should be even if  a public com
pany holds 1 share in a private com
pany w ith a shareholding of 3 000 
shares, it ought to be considered as a 
public company. W hy 25 per cent, of 
:be shares? I would suggest that the 
safeguard which is already contained 
in the company law, nam ely the exten
sion of the various restricting provi
sions relating to public companies, 
should be enough. It is not necessary 
to convert the company into a public 
company. Today a company may 
acquire 25 per cent, shares and it is 
converted into a public company. The 
re x t day the company m ay sen its 
shares and it ceases to be a share
holder. So, again that company thou id 
be reconverted into a private com
pany. So, this process of conversion
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ana reconversion w ill go on. So, the 
better thing w ould be you m ay apply 
to such a company the restrictions 
imposed on the subsidiary of a public 
company. That w ill serve the purpose.

Here again, if  the particular com
pany happens to be a private com
pany acting as managing agent, it w ill 
lead to a change of constitution if it 
is to be converted into a public com
pany. In that case, again an applica
tion has to be made to the Central 
Government for sanction regarding 
change of constitution on the ground 
of conversion of a private company 
into a public company, quite apart 
from the fact that a change of consti
tution w ill be effected by rea9cn of 
the shareholding. B ut by reason of 
the shareholding, an application for 
change m ay not be necessary, zecn iso 
•the same company which is a share
holder acquires more shares or even 
without changing membership, there 
might be a change in the holding.

W ith regard to filing of returns, rtc. 
with the Registrar, under section 297, 
the Board’s sanction is required for 
certain class of transactions. I think 
you w ill have to provide for a big 
office for filing so m any things w ith 
the Registrar.

Regarding clause 53 which provides, 
w ith regard to dividends, that you 
have to set apart the money and 
deposit it in the bank, I wouM like 
to emphasise the fact that most of the 
companies have to depend on over
drafts for carrying on their bus ness. 
E ig companies have to provide very  
large sums for dividends. If they 
have to w ithdraw  that money and 
keep it in a separate account, they 
v rill be paying interest on the over
draft, but they m ay not be earning 
any interest on the money so kept. 
The time w h'ch lapses between the 
dale of the transfer and the collection 
of the dividends is about 2 or 3 
nn,nth£ and the loss of interest in 
some cases w ill be to the tune of 
Its. 5 lakhs or Rs. 10 lakhs. This loss 
Hould be that of the company and 
consequently of the shareholder? who 
V’Ould be interested in the dividend 
and th e larger profits o f th e com pany.

Regarding clause 75, w e have no 
objection to auditing of branches, 
because that means in addition to the 
head office, the factory accounts w ill 
also be audited. B ut beyond that, it 
wuuld be a very  expensive and diffi
cult thing for companies having 
numerous small branches w here some 
kind of production takes pla^e and of 
vOiich it can be said that the activity  
is sim ilar to that carried on at the 
Acad office. M y submission is that 
audit should be restricted to factory 
accounts or places where activity of a 
w iy  substantial character is carried 
on and not extended to every place 
which m ay be characterised as a 
branch within the definition.

Then, Sir, I come to clause 116, 
remuneration of m anaging Directors. 
F ive per cent has been fixed as a 
ceiling of remuneration of directors. 
It means this w ill cause us a bar to 
the appointment of technical and other 
adm inistrative personnel as directors 
of the company. I think, Sir, it is 
our policy that w e should give in
creasing participation to those who 
are not interested in companies as 
proprietors or hereditary proprietors, 
but people who by reason for their 
m erit have achieved high position in 
companies. It should be possible for 
them to become directors of com
panies. They have been drawing a 
certain salary every month and they 
w ill be drawing it every month and 
they cannot anticipate at the end of 
the year w hether there w ill be profit 
or not, or the totality of the salaries 
w ill or w ill not exceed 5 per cent. 
In that case it w ould be very  diffi
cult for them either to become direc
tors or if  they become directors, it 
w ill be a great hardship if they are 
expected to discard the salaries which 
they have earned by their hard 
labour. Therefore, either an excep
tion should be made w ith regard to 
persons who are holding secondary 
m anagerial offices or their technical 
staff and a ll that, from the category 
of this 5 per cent ceiling, or some 
other safeguard should be provided. 
In fact, when a person is appointed 
managing director or w hen  the direc
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tor’s salary is fixed on m onthly basis, 
sanction is taken by the Government. 
So far as the company is concerned, 
it takes into account in fixing the 
salary of a technical or other person
nel as to w hat reasonable salary 
should be given to him, and it comes 
to the Company L aw  Administration 
for sanction. They also, 1 presume, 
lake into account a ll the factors. Then, 
* h y  should, when 5 per cent ceiling 
te exceeded, it be necessary to go to 
the Government again for sanction of 
condonation of the lim it beyond 5 per 
cent*

Now, I come to clause 124 which 
provides that no subsidiary company 
can act as managing agent. 1 can 
think of many instances where subsi
diary companies are acting as m anag
ing agents and I do not know what 
objectionable feature has been dis
covered to justify the introduction of 
this provision in the proposed Bill. 
Quite apart, there may be existing 
managing agents who m ay have col
laboration with others with a view  to 
become managing agents of some new 
ly proposed venture. Sir, I submit, 
there is no objection in principle to 
subsidiary companies becoming 
managing agents. I think, the pur
pose w ill be served if all the restric
tions which are applicable to manag
ing agents are made applicable to 
subsidiary companies. But there 
should be no bar to subsidiary com
panies acting as managing agents. If 
a subsidiary is acting as managing 
agent, the provision regarding change 
of constitution m ay be extended to 
holding companies also, because— I 
know Mr. Mazumdar is smiling— say, 
for instance, section 346 allows a 
change in the constitution of that 
other body corporate. If there is a 
change of constitution of holding 
company, w e cannot have control 
because ultimate control lies in the 
holding company. You m ay say, 
change of the constitution of the hold, 
ing company w ill amount to the 
change of subsidiary company also 
and you m ay have that safeguard, but 
there is no objection in principle to

the subsidiary acting a« m tnaging 
agen t

Then, I come to clause 130, which 
provides that no dividend shall be paid 
except out of net profits. This leads 
us to the present definition under 
the altered clauses regarding compu
tation of net profits. The amendment 
under the clause provides that depre
ciation shall be calculated on the 
book-value of the assets of the com
pany. Now, during recent years, 
m any companies either for giving 
their balance-sheet a better look or 
for m any other reasons, revalued 
their assets. Assets which according 
to the normal rules of calculation had 
depreciated to a considerable extent 
have been revalued. Now, among the 
shareholders there would be numerous 
persons who w ould be widows and 
others who would be depending on 
dividends for their livelihood and 
they must be holding shares quite in 
the expectation that they w ill conti
nue to get dividends in the manner 
they have been getting. If deprecia
tion is calculated on this revalued 
asset, then it w ill have various reper
cussions. It w ill affect the compu
tation of the 10 per cent, overall 
ceiling provided in section 198. It 
w ill affect the calculation of profits 
for the purpose of dividends and— it 
is not coming to m y mind— there is 
one more point which it w ill affect. 
This is the position. In m y humble 
opinion, this position is not only dis
crim inatory but also w ill result in 
hardship. It is discriminatory because 
companies w hich started life at the 
same time, some of them which did 
not revalue their assets, their share
holders w ill continue to get dividends, 
etc. on the basis of profits calculated 
on their w ritten down assets, w here
as those companies where assets have 
been revalued, they w ill suffer simply 
because their management at one 
time thought that the assets should 
be revalued either for the purpose of 
giving better look or for some other 
reasons. Therefore, m y submission 
is, this position regarding calculation
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of depreciation on revalued assets 
should not be introduced.

Then, I come to clauses 136 and 138 
together because both of them relate 
to inter-company investments and 
transactions.

I am sorry, I w ill deal w ith clause 
138 only, because I have already dealt 
w ith clause 136. This clause is per
haps put in order to fix a ceiling on 
inter-company investment. I presume 
that what is sought to be achieved is 
concentration of wealth. But at the 
same time w e must not lose sight of 
the fact that today accumulation of 
w ealth is possible under the present 
tax  structure only in incorporate 
enterprises. Starting of new ventures 
or promotion of new undertakings or 
collaboration w ith  foreign investors 
is possible only w ith the help of the 
accumulated wealth in the hands of 
incorporate companies. If there is a 
bar to the utilisation of accumulated 
w ealth in the hands of incorporate 
enterprises such collaboration w ill 
not be possible. Then, many times 
it happens that prosperous companies 
issue rights shares and the existing 
companies hold shares to the ceiling 
and if they issue rights shares and 
those rights shares are often issued at 
par whereas the m arket value of 
those shares is at a high premium. 
It w ill not be possible for the com
panies to acquire those rights shares 
if the present position remains. If 
the objective be to control power 
only, there should be no objection at 
least to acquisition of non-voting 
shares such as preference shares or 
other shares.

Clause 179 provides for paym ent of 
compensation to workers. I thought 
that the objective of the amendments 
and the various regulations behind 
the Companies A ct is to safeguard 
the interests of persons dealing with 
the companies and to safeguard the 
interests of persons making invest
ments in the companies. No doubt, 
the interests of workers should also be 
safeguarded. But w e should not, in 
our over anxiety to safeguard in

every possible w ay the interests of 
workers, lose sight of the numerous 
persons who deal w ith the company. 
Quite apart from the fact that it m ay 
scare banks— many companies whose 
management is not pow erful enough 
m ay find it difficult to secure loans 
and advances— I submit that the 
Select Committee should look after 
the interests of other persons also who 
have become the creditors of the 
company. Their interests should also 
be looked after. So far as w orkers 
are concerned, in principle, w e are 
not objecting to any provision being 
made for safeguarding their interests. 
But w hat is the difference between 
safeguarding the interests of the 
w orkers in the hands of a corporate 
enterprise and safeguarding the inter
ests of the workers in the hands of a 
non-corporate enterprise? Y ou  are, 
by m aking this provision here, no 
doubt safeguarding the interests of 
w orkers in the event of liquidation, 
so far as a corporate enterprise is 
concerned. But if a private indivi
dual, a m ulti-m illionaire, runs the 
show and if by some misfortune 
incurs loss and becomes insolvent, 
w hat happens? In order to safeguard 
the interests of workers and ensure 
paym ent of compensation to them, 
some other method can be adopted, 
namely, compulsory insurance so that 
in the event of liquidation or insolv
ency, be it a corporate or a non
corporate enterprise, the interests of 
workers are safeguarded.

Then there is clause 200. It is an 
omnibus penalty clause. This, I am 
not able to understand. If I do any 
small thing or commit any small mis
take that act w ill come under this 
provision. In the case of the Act, I 
w ill incur civil liability, but here it 
w ill be a penal offence. This clause 
should be deleted.

Shri P. T. Leuva: You have stated 
that you are in favour of protecting 
the rights of the workers. You have 
also said that if the retrenchment 
compensation becomes a prior charge 
in the event of liquidation, then it 
w ill affect the credit-worthiness of the
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company adversely. In any event the 
liability would not go beyond 
Rs. 1,000. In that case how w ill it 
affect the company adversely?

Shri B. P. Khaitan: The ceiling of 
Rs. 1,000 is with regard to wages. If 
this limit of Rs. 1,000 is extended 
to retrenchment compensation, the 
amount w ill geom etrically rise. My 
greater emphasis was on the discrimi
natory character of the provision as 
against corporate and non-corporate 
enterprises. As I said a provision 
like this is not germane to the provi
sions of the Companies Act. It should 
be a provision providing for insurance, 
or some other provision.

Shri P. T. Leuva: W hat I am
driving at is this: W ith regard to 
arrears of wages, you admit that the 
limit is Rs. 1,000 and that it has got a 
prior charge. Now, retrenchment 
compensation is also a claim by a 
w orker because he is losing his liveli
hood and that is the reason w hy in 
the law  it has been provided that 
compensation should be treated as a 
prior charge in the event of liquida
tion of a company. W hat is the ob
jection if the ceiling is Rs. 1,000?

Shri B. P. Khaitan: So far as
workers are concerned, most of them
are paid w eekly and therefore there 
is no chance of their wages remain
ing in arrears for four months. The 
wages which are in arrears are in 
respect of the clerical staff or some 
other people whose total liability, 
even within this lim it of four months, 
w ill be very  small whereas the
retrenchment compensation for a large 
firm w ill come to a very large figure. 
It may be Rs. 50 lakhs or Rs. 30 
lakhs whereas under the present pro
vision his liability would come to 
Rs. 40,000 or Rs. 25,000. It cannot be 
in  lakhs.

Shri P. T. Leuva: That would also 
depend upon the size of the particular 
undertaking.

Shri B. P. Khaitan: The company is 
wound up, except in ca«e of am alga

mation or reconstruction, only when 
large liabilities accrue.

Shri P. T. Leuva: In case of am alga
mation if the w orkers are retrenched 
then the company w hich is new ly 
formed w ill pay the compensation.

Shri B. P. K haitan: The assets w ill 
be there and they w ill be paid. The 
safeguard is not necessary.

Shri P. T. Leuva: The question is 
not in regard to safeguard. W hen a 
company goes into liquidation the 
question w ill arise whether the w or
kers w ill have a prior right for th e  
paym ent of dues.

Shri B. P. Khaitan: I cannot advance 
m y argument any further beyond this 
that the quantum involved w ill be 
disproportionate to the quantum In
volved if provision is made.

Shri P. T. Leuva: The difficulty is 
that you are not in a position to ad
vance your argument further and w e  
are not in a position to understand 
you.

Chairman: We have to see w hat  

w eight is to be attached to the ev i
dence.

Shri P. T. Leuva: I got an impres
sion w hile you w ere dealing w ith 
clause 15 that you w ill have no objec
tion if the company in which the 
shares are held by any other body 
corporate is treated as a public com
pany. Am  I right?

Shri B. P. Khaitan: If all the restric
tions now provided for in the A ct 
w ith regard to subsidiaries of a public 
company are extended to that com
pany, I have no objection.

Shri M. P. Bhargava: Please see
page 49 of your memorandum where 
you begin a new point. Could you 
elucidate what is in your mind about 
that point? W hat do you want to be 
incorporated in the Bill?

Shri B. P. Khaitan: A  company is 

not a citizen, as you know. Many 
tirties it is argued that the provisions
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of article 19 relating to Fundam ental 
Rights, are not available to a com
pany. You are by m aking m any res
trictive provisions encroaching on 
article 19.

Shri M. P. Bhargava: Do you want 
any change in the citizenship rights, 
w hat is the idea?

Shri B. P. Khaitan: It is not that.

Chairman: Even if it w ere so, w e 
are not competent to go into the 
question. Therefore the hon. Member 
need not labour it. .

Shri M. P. Bhargava: In regard to 
next paragraph about the schedule do 
you intend giving a supplem entary 
memorandum?

Shri B. P. Khaitan: I do not think 
you w ill allow  me.

Shri M. P. Bhargava: H ave you any 
comments to m ake about the schedule?

Shri B. P. Khaitan: I have none.

Shri Somani: A s a spokesman of an 
important Chamber and as a senior 
law yer is it your point that some of 
the far-reaching provisions are not 
necessary to ensure healthy and sound 
management of the corporate sector 
and they cause unnecessary diversion 
of time and energy in complying with 
these restrictions rather than tha^« 
these should be utilised for productive 
purposes? Would you enlighten the 
committee on this point?

Chairm an: The answer is obvious.t 
The witness would agree with you.

Shri Somani: Regarding your point 
about dividend would it meet the 
requirements if distribution of d ivi
dend up to 6 per cent is made free of 
these restrictions about depreciation.

Shri B. P. Khaitan: Yes, Sir, or a 
provision sim ilar to that in section
208 m ay be introduced............................. (

Shri Somani: About cornering of 
shares do you suggest that when a

businessman or individual obtains a 
m ajority of shares in any company 
then Government should not interfere 
in regard to the transfer of the m ajo
rity  shares?

Shri B. P. Khaitan: The view s of 
the Cham ber are already in the 
memorandum.

Shri P. T. Leuva: The section pro
vides that in case of cornering of 
shares Government w ill intervene only 
in case such transfer is prejudicial to 
the interests of the shareholders.

Shri A. C. Guha: About the corner
ing of shares Governm ent is only pro
posing to take a perm issive authority, 
authority to interfere in certain cases. 
W ill Mr. Khaitan object to that even?

Shri B. P. Khaitan: The m em oran
dum does not say so.

Shri A. C. Guha: W hat do you say
now? W hat is your objection to the 
provision as incorporated in the Bill?

Shri B. P. Khaitan: A ll that the
memorandum says is that the member 
concerned should not be absolutely 
deprived of representation on the 
Board. That is a compromise between 
the view  expressed in the proposed 
amendment and the existing situation.

Shri A. C. Guha: W hat is your objec
tion to the provision in the Bill?

Shri B. P. Khaitan: The objection is 
to absolute deprivation of any repre
sentation on the Board. Suppose 
there is a board of four or five per
sons. W hy should a person who has 
got certain shares, or acquired a large 
interest be absolutely excluded from 
the Board?

Shri A. C. Guha: Would you suggest 
anything in the ordinary course of 
things to protect the interest of the 
m inority shareholders?

Shri B. P. IChaitan: The A ct contains 
very far-reaching provisions for pro
tecting the interests of the minorities.
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provisions in the existing A ct are 
enough for the purpose?

Chairman: He says they are far- 
reaching, not m erely enough.

Shri R. M. Dave: Please refer to 
pages 5— 7 of your memorandum. 
The general impression that is created 
when one goes through this part of 
the memorandum is that you have in 
mind the proxim ity and the rem ote
ness of the relationship as defined in 
the law  of succession and that you 
want that the same should be incor
porated in the Company Law . The 
question is, in the case of Company 
Law  the more relevant consideration 
is whether a particular person is 
lik ely  to be under the influence of 
another person, rather than whether 
he has got the proxim ity or rem ote
ness of a particular relationship. A s 
the Schedule stands today the provi
sion that any person belonging to 
a joint fam ily should be considered a 
relative irrespective of proxim ity or 
remoteness of the relation is for the 
purpose of ensuring that a person under 
the influence of another person and 
lik ely  to be under the influence of 
another person should be considered 
a “relative” . Is there not a distinction 
between the law  of succession and the 
Company L aw  in this matter?

Shri B. P. Khaitan: So far as the law
of succession is concerned, that is 
quite a different subject and it has 
nothing to do w ith Company Law . 
But the relationship apparently has 
been regarded as the sole test by 
which the inference of control should 
be drawn. In m y experience, rela
tions are less dangerous for the pur
pose of control than friends and other 
well-wishers.

Shri N. E. M unisam y: Would you 
agree that the activities of the joint 
stock company have to be regulated 
b y the Company L aw  Administration?

Chairman: He agrees.

Shri B. P. Khaitan: I fu lly  agree, 
b u t . . . .

Chairman: I have answered for you! 
He w ill come w ith the next question 
where you m ay put your ‘but*.

Shri N. R, M unisam y: Y ou also
agree that the appointment of a selling 
agent is one of the activities of the 
joint stock company?

Shri B. P. Khaitan: Mr. Mazumdar 
w ill not be able to deal w ith all those 
applications, from  ICI, National 
Tobacco Company, Bata Shoe Com 
pany etc., and he w ill have to appoint 
officers all over India, and I do not 
know w hat w ill happen in remote 
regions.

Shri D. L. Mazumdar: B y
<Mazumdar’ he means collectively the 
Government.

Shri N. R. M unisam y: If you agree 
that the appointment of the selling 
agent is one of the activities of the 
joint stock company and the m anag
ing agents, I think there is no special 
ground in your objecting to the 
appointment of the selling agent w ith 
the approval of the Government, as 
the appointment is one of the activi
ties of the m anaging agents.

Shri B. P. Khaitan: I have serious 
objection to the concentration of 
power.

Chairman: N ext question.

Shri N . R. M unisam y: I do not

agree w ith the objection that there 
w ill be concentration of power. But 
I w ill go ta the next question.

You agree that the appointment of 
a subsidiary company as a managing 
agent is only as an agent for the 
holding company. If that is so, if  the 
holding company could appoint a 
subsidiary as managing agent— to 
which you disagree— , w h y should the 
subsidiary company have wide powers 
beyond the scope and functions of the 
holding company?
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Shri B. P. K haitan: M y point has 
not been clearly understood. What 
I said was that m anaging agents, in 
order to secure the continuance of 
their managing agency, have to hold 
in many cases more than 30 per cent 
shares in their own managed com
panies. Those managed companies 
therefore becowie associates of their 
own managing agency companies, and 
if that managed company starts a 
subsidiary for having a selling or 
buying organisation or for other 
activities, in that case, having regard 
to the present restriction it cannot 
lend money to its own subsidiary, 
it cannot appoint its own subsidiary 
as buying or selling agent. That res
triction should be removed by a suit
able amendment in the Bill.

Shri N. E. M unisam y: W ould you
specifically state the particular section 
which, w hile rem oving the difficulties, 
creates fresh difficulties?

Shri B. P. Khaitan: It w on’t create. 
A ll that you have to do is to provide 
suitable exceptions in sections 356, 
358, 360 and 369.

Shri Satyendra N arayan Sinha: W ith 
respect to the holding of annual 
general meetings, they say that the 
Registrar ought to have the powers 
to extend the time instead of the 
Government having it. W hat is the 
particular objection to the G overn
ment having the power?

Chairman: That was contained in 
the new point— they w ant freedom  as 
citizens to do as they like.

Shri Satyendra N arayan Sinha:

They w ant the Registrar to exercise 
the power and not the Government. 
W hat is the reason for it?

Shri B. P. Khaitan: That is not so.
We say that the existing provision 
empowering the Registrar to extend 
the time, which is being taken away, 
should be continued.

Shri Satyendra N arayan Sinha:

But this has been taken away by

Governm ent and Governm ent should 
exercise the same power.

Shri B. P. K haitan: It means that 
w e have to come to Delhi every time.

Shri D. L. Mazumdar: Concentration 
of power!

Shri B. P. Khaitan: Not a question 
of concentration of power.

Shri Morarka: M ay I refer you to 
your letter dated 24th June which 
encloses this memorandum and read 
two lines therefrom? The letter says:

“ the Committee of the Cham ber 
find that several other difficulties 
which the w orking of the Comp
anies A ct during the last three 
years or so have brought to light 
have been left untouched by the 
present Am endm ent B ill.”

M ay I request you to enumerate some 
of those difficulties w hich have been 
brought out by the w orking and the 
experience of the A ct which have 
been left untouched by the present 
Bill?

Shri B. P. Khaitan: Sir, I have not 
come prepared to answer that ques
tion.

Chairman: If he enumerates those 
difficulties, shall w e be able to rem ove 
them?

Shri Morarka: Sir, that is a very  
pertinent question. M y understand
ing of the powers of a Select Com
mittee is that if some new points are 
made which are relevant to the pur
pose of the Bill, it has powers to go 
into them. For instance, the present 
B ill is to remove the difficulties in the 
functioning of the Company Law , 
and if  the witnesses point out certain 
things and the Committee is con
vinced that some more provision is 
necessary in the Bill, the Committee 
has powers to m ake amendments to 
that extent. This w as the ruling 
given by the previous Select Com
mittees.
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Chairman: I differ from  it a little. 
In m y view , when they have said in 
their memorandum that there are cer
tain things in the A ct w hich create 
difficulties and they have not been re
moved or touched upon by this Bill, 
our purpose is to look into the pro
visions of the Bill or anything that 
would follow  as a consequential 
m atter or a resultant thing; w e can 
only look to these and not open those 
sections that are not the subject- 
m atter of this amending Bill. There
fore I thought that even if they refer 
to other sections and say that there 
are certain difficulties created, we 
might not be competent to go into 
them.

Shri N aushir Bharucha: Even if
they are very  genuine difficulties.

Chairman: Therefore, when w e
have no power, w h y should w e listen 
to them?

Shri Morarka: I bow to your ruling, 
but if you permit me, at a later stage, 
I may be able to quote some prece
dents.

Chairman: And then the witness
says that he is not able to relate all 
those difficulties.

Shri Morarka: Then m ay I know
w hy they made a statement like that 
in their letter?

Chairman: We should rather refer
to those comments and suggestions 
that have been given in regard 
to the clauses than go into other 
things. They might have committed 
a m istake in the letter; we need not 
take notice of it.

Shri Morarka: That is probably a
mistake; I do not know. There is an
other statement in the same letter, 
which reads thus:

‘•Moreover, on a study of the pro
visions of the Am endment B ill, it is 
found that some of the changes pro
posed in it are of a far-reaching 
nature.” .

M ay I know w hat those proposals are 
which according to the witnesses are 
of a far-reaching character, and which 
are not just for the purpose of re
m oving the difficulties?

Shri B. P. Khaitan: I think I made 
them out in my opening address.

S hri Morarka: In his opening add
ress, the witness has more or less 
paraphrased the memorandum which 
he has submitted.

Chairman: I would request hon. 
Members to remember that w e need 
not comment on that when the witness 
rs present. W e shall have enough 
opportunities when w e sit separately.

Shri Morarka: In regard to clause 15, 
the witness has said that he would 
have no objection if these companies 
are treated as a subsidiary of the pub
lic companies. M ay I know w hat d if
ference it w ould m ake in practice w he
ther a company is a subsidiary of a 

public company or whether a company 
is deemed to be a public company?

Shri B. P. K haitan: T h e sam e dif
ference which exists today in not con
verting a subsidiary into a public 
company, even though it is a subsi
diary of a public company, w ill be 
there. For example, the present A ct 
provides that the moment a managing 
agency company becomes converted 
or is to be converted into a public 
company, then you have to alter the 
articles, you have to change the name, 
and so on; whereas, a subsidiary of 
a public company today does not have 
to go through all those formalities. 
Again, the A ct provides that if a pub
lic company ceases to be a public com
pany and becomes a private company, 
it is obligatory again to take steps for 
altering the articles, for changing the 
name, for obtaining Government sanc
tion and so on; w hen it is again con
verted into a public company, the 
same formalities w ill again have to 
be gone through. And this process 
m ay go on, that is, the conversion 
from public to private, and from pri
vate to public, m ay go on so many 
tim es, whereas, in case it is subjected
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to all the restrictions and provisions 
of a subsidiary of a public company, 
as under the present Act, all these 
form alities w ill be eliminated.

Shri D. L. Mazumdar: Our under
standing was, w ith particular refer
ence to section 346, that the subsidiary 
of a public company, which has a 
m anaging agnt today, assuming that 
there is such a company, is as much 
subject to section 346 as any other 
public company.

Shri B. P. K haitan: Quite so.

Shri D. L. Mazumdar: So, there is 
really  no distinction between the sub
sidiary of a public company and a 
‘deemed* public company, for the pur
pose of section 346 today.

Shri B. P. Khaitan: I made an addi
tional suggestion nam ely that in sec
tion 346 suitable changes be made 
where the subsidiary is a m anaging 
a g e n t—

Shri D. L. Mazumdar: W e have
taken that power already. That is 
there in the Bill.

Shri B. P. K h a ita n :..so far as the 
holding company is concerned__

Shri D. L. Mazumdar: That is w hat 
1 have stated. That is covered a l
ready.

Shri B. P. Khaitan: I was trying to 
understand the implication of Shri 
M orarka’s question. I did not realise 
that there was any appreciable differ
ence so far as the treatment of these 
companies was concerned, as between 
a subsidiary of a public company and 
a ‘deemed’ public company. That was 
m y understanding.

Shri M orarka: M ay I refer the w it
ness to pages 20-21 of the memoran
dum? The memorandum says:

“The committee wish to point out 
that there m ay be a oetse where a 
monthly salary is fixed for a m ana
ger or a whole-tim e director, and 
at the end of the year, the total 
amount so paid by w ay of monthly 
salary exceeds the prescribed per
centage of the net profits or the pre- 
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scribed minimum m anagerial re
muneration, that is, Rs. 50,000. It 
w ill not be possible for the company 
to know this in advan ce---- ”

M ay I know  w hy it is not possible, 
when the amount of Rs. 50,000 is al
ready prescribed, to calculate whethafr 
the m onthly salary of a director or 
directors or manager as the case m ay 
be w ould w ork out to more than 
Rs. 50,000 or not?

Shri B. P. K haitan: The hon. Mem
bers is an important industrialist, and 
he knows that at the commencement 
of the year it is not possible to calcu
late it.

Chairman: Here, he is a Member of 
the Committee.

Shri B. P. Khaitan: He knows that 
he cannot anticipate at the commence
ment of the year w hether at the end 
of the year, his textile mills w ill 
m ake a profit or a loss.

Shri M orarka: This figure of
Rs. 50,000 has nothing to do w ith pro
fit or loss. It is the minimum. I 
agree that so far as profits are con
cerned, you cannot forecast, but you 
can alw ays provide for the minimum 
and calculate against that.

Shri B. P. Khaitan: That is exactly  
w hat w e are suggesting, that so far  
as this minimum is concerned, w e 
should not be subjected to G overn
ment sanction.

Shri M orarka: In regard to clause 63 
which amends section 207, could you 
please tell us whether in the experi
ence of your association, there ha« 
been any case where the dividend ha* 
not been paid in time or has not been 
paid fu lly  according to the provisions 
of the present Act?

Shri B. P. Khaitan: A fter the pre
sent penal provisions, I have not come 
across a single case, and I do not see 
w h y such a provision should be made.

Shri M orarka: There is one point
about depreciation, which the witness 
said, which I could not follow. He 
said that those companies which had
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revalued their assets w ere at a disad
vantage, as compared w ith  those that 
did not revalue. I would request the 
witness to clarify  the position, as to 
whether revaluing or not revaluing 
the assets would m ake any difference, 
so far as the normal depreciation is 
concerned.

Shri B. P. Khaitan: There are two 
aspects of the matter. So far as in
com e-tax is concerned, they w ill allow 
depreciation only on the written-down 
value, as per the original cost. W hat
ever revaluation w e m ay do, they w ill 
not allow us higher depreciation. It is 
not the Company w hich w ill suffer by 
this; it is the shareholders and the 
managing agents or other persons who 
are remunerated on the basis of net 
profits, who w ill suffer, if the calcula
tion of profits for the purpose of d iv i
dend is on the basis of the revalued 
assets. Suppose, for instance, the 
written dowji value is Rs. 20 lakhs, and 
it has been revalued to Rs. 1 crore; if 
you calculate depreciation on Rs. 1 
crore, the amount of depreciation w ill 
be much larger. Therefore, a much 
larger slice of the gross profits w ill be 
taken out, leaving for the shareholders 
a much lesser amount; and therefore, 
it m a y  b that it takes aw ay the 
whole amount of the profits, leaving 
nothing to be divided among the 
shareholders.

Shri M orarka: But if  the same
assets are revalued from  Rs. 20 lakhs 
to Rs. 1 crore, do you suggest that 
you can allow  depreciation on Rs. 1 
crore?

Shri B. P. Kbaitan: That is what
you have provided for in the Bill.

Shri D. L. Mazumdar: No, there is 
no such requirement in the Bill.

Shri B. P. Khaitan: The language
of the proposed amendment is Valued 
as per books’. I do not know of any 
other meaning for this term. If I 
have revalued, it would be the revalu
ed amount, because m y books w ill 
«how the revalued amount.

Shri M orarka: The B ill says only 
about the normal depreciation that is 
allowed.

Chairman: We have understood
the witness as to w hat he feels about 
the interpretation of these words. 
W e shall discuss amongst ourselves 
later w hether there is rea lly  such an 
interpretation or not.

Shri B. P. Khaitan: From  the G o v
ernment representative’s rem arks it 
appears to m e that these words are 
not intended to convey that meaning.

Chairm an: That is not the intention.
Shri Naushir Bharucha: Referring

to the definition of ‘associate*, 
you are suggesting the dropping 
of the amendment propose^ or, as an 
alternative, you suggest a proviso 
being added to that section that 'the 
bar of that section w ill not apply to 
loans, guarantees and other financial 
assistance by a holding company to its 
subsidiary or vice-versa!\

In that case, what rem edy would 
you suggest for preventing the 
interlocking of assets along the lines 
which happened in M undhra’s case?

Shri B. P. Khaitan: I think the hon. 
Member has not quite appreciated the 
point which I advanced. I said this, 
that under the m odem  conditions the 
managing agents have got to ensure 
continuity of their management 
because under the present A ct a 
managing agency contract can be ter
minated by a simple resolution. There
fore, to safeguard against the termina
tion of m anaging agency contract it 
is necessary for a m anaging agent to 
hold at least 35 to 40 per cent shares 
in the managed company. The manag
ed company m ay be, say, Tata Iron 
and Steel Co., a big organisation. That 
managed company m ay have to start 
a subsidiary in England for purchas
ing stores. If this present provision 
is going to be given effect to, the Tata 
Iron and Steel cannot g ive a loan to 
its subsidiary in London; it cannot buy 
goods through that company or sell 
goods to that company. So, I am 
only suggesting an exception.
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Shri N aushir Bharucha: I have
follow ed that point of view . But you 
also say 'vice-versa9. In your present 
illustration, you w ant the subsidiary 
com pany in England to give loan to 
th e  Tata Iron and Steel Co.

Shri B. P. Khaitan: Because it is
T a ta ’s money with them. So long as 
they can use it let them; but if they 
m ake a profit w hy should they not 
give a loan?

Shri Naushir Bharucha: I can under
stand your plea that where purchases 
have to be made the definition should 
be modified to cover such anticipated 
purchases. It may be permissible. 
B u t I cannot understand your saying 
that the subsidiary company in Eng
land, in this case, should advance 
money b y w ay of loan to the Tatas.

Shri B. P. Khaitan: Even the exist
ing provisions of law  allow  subsidia
ries to grant loans to the holding com
pany. That is not being taken aw ay 
even under this amendment. I only 
say that in the case of the subsidia
ries of such holding companies, some 
exception should be made.

Shri Naushir Bharucha: W e under
stand and appreciate what you state. 
But can you suggest any concrete for
mula by which w e can overcome this 
difficulty?

Shri B. P. Khaitan: I have not got 
it; but I think your draftsman can do 
it

Shri Naushir Bharucha: Com ing to 
page 16, at the bottom you have made 
a reference:

“The power of the general m eet
ing to give directions in respect 
of offer of new shares should, 
therefore, be so amended as not 
to  extend to total exclusion of the 
existing holders of equity shares 
from  participating in new shares 
to the detriment of value of their 
existing shareholdings.”

Supposing the new shares are issued 
for amalgamation purposes, do you 
suggest that it must be obligatory that

some additional shares should also be 
issued to existing shareholders?

Sliri B. P. Khaitan: Under section
81 it is obligatory for a company 
which issues ‘right shares’ to take the 
sanction of the shareholders at a 
general meeting. Otherwise, they have 
to offer it to existing shareholders. I 
take it that this provision was intro
duced with a view  to check abuses on 
the part of the controlling interest in 
taking over the shares themselves. A  
simple m ajority is not sufficient and, 
therefore, w e have suggested that this 
should be converted into a special 
resolution.

A s regards amalgamation and other 
things, our memorandum already states 
that there should be an exception.

Shri Naushir Bharucha: Com ing to 
page 25, clause 64 dealing with section
209 regarding the power of inspection 
by the Registrar, you say:

“Books of accounts are confiden
tial documents relating to the in
ternal management and adminis
tration of companies, and the A ct 
does not perm it their inspection 
even by members of companies:”

In this particular case, Parliam ent 
desires that these account books 
could be inspected by the Registrar. 
Don’t you think that cases m ight arise 
when this would be for the benefit of 
the company?

W ould it not be much better that 
the Registrar should have access to 
the books of accounts so that cases of 
frivolous complaints m ay be summari
ly  rejected instead of having recourse 
to the process of search warrant/

Shri B. P. Khaitan: A s it is couched, 
this pow er is very  wide. The question 
of seeing the books w ith a view  to 
satisfy him self as to whether a certain 
thing has happened or not is ,quite 
different from  the question of powers 
w hich are now sought to be taken, 
nam ely the power to inspect, a thing 
w hich is against a ll canons known so 
far. It is w ell-kn ow n that there 
should not be a general power of
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m aking a fishing enquiry and a roving 
inspection. This has been condemned 
b y  the judiciary all over the w orld  
and now w e are trying1 to introduce 
this provision in the company law.

Shri Easw ara Iyer: There has been 
no such condemnation.

Shri N aushir Bharucha: Then I come 
to page 28, clause 84 dealing w ith  cor
nering of shares. W hile I quite ap
preciate w hat you say that preventing 
the holding of shares m ight tend to 
hamper genuine industrial develop
ment, what scheme w ould you suggest 
to distinguish between cornering of 
shares and the holding of shares for 
genuine investment?

Shri B. P. Khaitan: I am obliged to 
you for this suggestion. That is exac
tly  the reason w h y w e say that there 
should not be total exclusion of voting 
powers since it is very  difficult to dis
tinguish between genuine acquisition 
and mala fide acquisition.

Section 409 and other safeguards 
are already there and that power has 
been exercised rather lib erally  by the 
Company L aw  Administration. I do 
not see w hy this additional safeguard 
has become necessary.

Shri D. L. Mazumdar: For taking 
powers before the event, and not 
m erely after the event.

Shri B. P. Khaitan: Y ou have exer
cised it before the event because 
notice has to be given and that notice 
has to be 21 days’ notice and Govern
ment has got the power to exercise 
this under section 409. The amendment 
gives powers to Government to pass 
an interim order. The power is al
ready given to you. There are ade
quate safeguards under the present 
section 409.

Shri Naushir Bharucha: On page 33 
of your memorandum, you object to 
the necessity of obtaining Government 
sanction after the appointment of a 
relative has been made— in cases of 
promotion: You ask w h y should they 
go again to the Government or the 
meeting. Y ou  as a law yer would admit

that this provision can be circum 
vented i f  after the appointment on a 
salary of Rs. 100 a month, promotion 
could be given to such relative of 
even Rs. 500.

Shri B. P. K haitan: That is w hy I 
do not press it. ^

Shri N aushir Bharucha: I turn 
to page 38, clause 129, which deals w ith 
political contributions by companies. 
W ill you say that this should be re
garded as expenditure of a capital 
nature? 1 cannot understand that. 
W hy should it not be an operating 
cost?

Chairman: Opinions can differ. One 
person m ight think that it is capital 
expenditure. It m ight give the bene
fit afterw ards and not im mediately, 
and you think that it is operating cost. 
These are only two opinions.

Shri N aushir Bharucha: Suppose
they are getting any benefit out of it 
afterwards.

Chairm an: It is only a difference of 
opinion.

Shri B. P. K haitan: This point has 
been put on som ewhat of a miscon
ception, nam ely, that if  it is treated as 
an outgo, then the amount available 
for dividends and other things w ill go 
down. I think that if  by statute a 
certain thing is treated as an outgo, it 
w ill be treated as an outgo for all 
purposes such as incom e-tax and the 
rest. That is the only point.

Shri Naushir Bharucha: Do you want 
to treat it as capital?

Shri B. P. Khaitan: If it is capitaliz
ed* you get depreciation. If it is not 
treated as revenue expenditure, then 
only the shareholders suffer, whereas 
they do not get the benefit of taxes. 
That is the point behind it.

Shri Naushir Bharucha: There is
another difficulty. If it is capital, then 
in the case of electricity undertakings, 
they would earn 6 per cent on ttie 
political contributions also, under tne 
Act.
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About depreciation, your colleague, 
S h ri Goenka, has pointed out that the 
w ords are such that they m ay lend 
to a possible interpretation that the 
written down value m ay be of the 
revalued assets. I am referring to 
page 55 of the amending B ill wherein 
it is said: r

"The amount of depreciation to 
be deducted in pursuance of clause 
(k) of sub-section (4) of section 349 
shall be the amount calculated w ith  
reference to the w ritten down 
value of the assets as shown by the 
books of the c o u n try .. etc.

B y  that you mean that it m ight be 
the revalued amount and not the 
original cost as w ritten down. B ut 
then you w ill realise that since there 
has been provision on the incom e-tax 
basis, the incom e-tax refers only to 
the w ritten down cost as related to 
the original cost.

Shri B. P. K haitan: It was construed 
by me that so far as the rates are 
concerned they w ill be those provided 
for in the incom e-tax provisions. So 
fa r  as the quantum on w hich it w ill 
be calculated, it w ill be that as per 
the assets valued in the books. Since 
it is considered that it is not the in
tention, a clarificatory change m ay be 
made.

Shri N aushir Bharucha: In the case 
of companies which have revalued 
their assets, the difficulty still arises. 
Suppose the assets w ere revalued five 
years back. You have been setting 
aside the proportionate depreciation 
on the basis of the revalued assets. 
Supposing some companies have done 
that. How w ill you revert back to 
the original cost basis?

Shri B. P. Khaitan: I do n o t'th in k  
that question arises from the present 
Bill, because, so far as those assets 
as per books are concerned, they w ill 
be arrived at after excluding, and 
m aking calculation for, the earlier 
period. They w ill be for that year. 
But since it is considered that provi
sion has been m ade on the w ritten 
dow n value calculated according to

the provisions of the . Income-tax 
Act, not only according to those rates 
but also according to the cost and 
other things, there is no difficulty.

S hri N aushir Bharucha: Do you
think that in practical w orking you 
would not find any difficulty even 
w here you have adopted the replace
ment basis for five years or so?

Shri B. P. Khaitan: Even today
there is no difficulty.

Shri N aushir Bharucha: Coming to 
page 43, second paragraph, you have 
expressed some genuine difficulty 
about bonus shares and right shares 
issued, as a result of w hich the m axi
mum fixed m ight be exceeded. W hat 
is the solution? Do you suggest that 
the bonus shares might not carry any 
voting right?

Shri B. P. Khaitan: W hat I suggest
ed was that the debentures and pre
ference shares do not carry voting 
rights at all. Therefore, so fa r  as the 
debentures and preference shares are 
concerned, they should be totally e x 
cluded from  this restriction.

Shri D. L. Mazumdar: From the
computation of the percentage.

Shri B. P. Khaitan: Yes. That is
w h y  I suggest that if  the lim it is 
exceeded by reason of our taking 
bonus shares or right shares, they 
must be excluded even though they 
do not carry voting rights.

Shri N aushir Bharucha: A t the
same page— page 43— you are referring 
to section 372 in relation to the ques
tion of acquiring investing rights in 
other companies which requires sanc
tion of the Government. W hat exactly  
is your difficulty about it? I suppose 
your difficulty is this: that industrial 
developm ent m ay be held up or per
haps you go by going to the general 
meeting and advertising it m ake the 
deal impossible. Is that your idea?

Shri B. P. Khaitan: First of all, for 
a meeting, it w ill take time. Then, 
going to the Government for sanction 
w ill also take much time. Projects 
should not m ove so slowly, and they
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should m ove fa s t  They should not 
m ove at bullock-cart speed.

Shri D. L. Mazumdar: Supposing the 
collaboration of the project involves 
licensing, would you not have to take 
tame to get those licences?

Shri B. P. Khaitan: That is an 
exam ple which should be cited. That 
is exactly another point. There is 
licence and there w ill be so m any 
other applications.

Shri D. L. Mazumdar: W hy cannot 
this be done simultaneously?

Shri B. P. Khaitan: If you w ant me 
to cite cases, I can say that the grant
ing of licences takes inordinate time. 
W here the granting of licence should 
take not more than half an hour, 
they have taken three months, be
cause the persons concerned do not 
know any authority personally. They 
cannot carry on.

Shri Naushir Bharucha: Coming to 
page 45, paragraph (f), you suggest 
that investm ent companies should 
be exempted.

“The Committee consider it neces
sary that this section should not 
apply to companies which trade in 
shares, debentures and other com
pany securities” .

Shri B. P. Khaitan: The idea is this. 
W here shares have been bought, the 
word “acquire” has been used in the 
draft Bill. It should be “acquired and 
sold” . I think so far as the verbal 
change is concerned it has come to 
the notice of the draftsman and it 
w ill be done.

B ut there are many companies 
which deal in shares. They buy 
shares and they sell the shares. W ith
in a period of one month, both the 
purchase dnd the sale take place. 
Then there is no time to have it re
gistered in their own name. That is 
the point. You have got purely in
vestment companies doing no other 
business. In such cases if  you impose 
a  limit, that would be difficult. Is it 
your suggestion that such purely in

vestment companies should be e x 
cluded? *

Shri B. P. Khaitan: Yes.

Shri Naushir Bharucha: W hile L
appreciate your argument that in v est
ment companies m ay have to be ex- 
clude4 from  the operation of the 
clauses which restrict acquisition and 
sale of shares except with G overn
ment consent, would it not be pos
sible for an industrialist who is beftt 
upon knocking the bottom out of 
these clauses safeguarding the share
holder to manoeuvre and get these 
things done by floating a camouflaged 
investment company, w hich is not 
intended to be a genuine investment 
company?

Shri B. P. Khaitan: A  company may 
have various activities, one of which 
m ay be dealing in shares.

Shri D. L. Mazumdar: Not one o f
the activities, but the principal acti
vity.

Shri B. P. Khaitan: Under the pre
sent section, the word used is “princi
p a l” whereas the suggestion is that it 
should not be confined to “principal** 
only.

Shri Naushir Bharucha: Y ou made
a suggestion in respect of the w orkers’ 
right being safeguarded in the §yent 
of liquidation. You suggested that 
some sort of insurance in case of 
liquidation m ight be provided, so that 
the w orkers' rights m ay be safe
guarded. Do you think any insurance 
company in existence w ill undertake 
it?

Shri B. P. Khaitan: There is no 
difficulty, because this guarantee 
means nothing. It w ill be quite pro
fitable to the particular insurance 
company which undertakes this, be
cause the premium w ill be in rela
tion to the amount provided.

Shri D. L Mazumdar: The premium 
w ill be paid by the employer?

Shri B. P. Khaitan: Yes; because it  
is the liability of the employer.
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Shri Jadhav: I hope your Chamber 
represents a num ber of companies. 
M ay I know  w hether there are any 
specific instances where the m anage
ment of a company has been unduly 
interfered w ith  by the Governm ent 
officials?

Shri B. P. Khaitan: It is rather 
vague. There has been no occasion 
for undue interference by G overn
ment except that in the event of 
change of management and other 
things, application? have to be made, 
numerous queries have to be answ er
ed, most of which are not relevant to 
the particular application, etc.

Chairman: They m ight be harassed 
in future if they have not been harass
ed so far. The hon. Member suggests 
that if you have not been harassed 
so far and there has been no undue 
interefence, w hy should you be afraid 
of any such thing in future?

Shri B. P. Khaitan: Even though 
unlimited powers are given, sufficient 
safeguards are already there. The 
A ct was passed in 1956 and sufficient 
tim e has not elapsed. W hy should 
these extensive powers be given now?

Shri Jadhav: A fter the passing of 
the 1956 Act, what are your difficul
ties?

Shri B. P. Khaitan: Is it germane to 
the present discussion? O f course, I 
can enumerate quite a number of 
difficulties.

Shri T. S. A . Chettiar: Regarding
clause 75 dealing w ith  audit, you 
refer to bigger and sm aller branches. 
Can you give us a guidance as to how 
w e can distinguish a smaller branch 
from  a bigger branch?

Shri B. P. Khaitan: That matter no 
doubt requires attention. Take for 
instance, insurance companies or 
banks. They have got branches all 
over India. Some of these branches 
m ay be in out of the w ay places and 
the cost of their auditing w ill sw ell 
like anything under the present pro
vision. The objection is not to audit
ing. It is one thing to ask a qualified

auditor to m ake the audit and it  is 
another thing if  some officer audits 
and checks those things. That should 
be sufficient.

Shri D. L. Mazumdar: I just w ant a 
clarification. Mr. Khaitan w ould 
agree that if that officer is a chartered 
accountant, that m ight serve the 
purpose.

Shri B. P. Khaitan: Yes, Sir.

Shri T. S. A . Chettiar: It is a ll right 
when you talk  to say they are in out 
of the w ay places, etc. B ut when you 
w ant to put it in a Bill, how w ould 
you distinguish?

Shri B. P. Khaitan: That w ill be 
a drafting problem.

Shri T. S. A. Chettiar: Regarding
the calculation of depreciation, you 
say that there should be some relief 
in the earlier days to attract capital. 
Somebody suggested a form ula of 6 
per cent. Have you any form ula to 
give in this matter?

Shri B. P. Khaitan: I have given 
two formulas. 6 per cent is a very  
good formula. In the alternative, 
a provision like that of clause 206 
m ay be provided.

Shri T. S. A . Chettiar: WitlT regard 
to sole selling agents, w ould you like 
to fix any area beyond w hich you 
consider permission o f Governm ent is 
necessary?

Shri B. P. Khaitan: There are so 
m any States. I think the area cover
ing an entire State should be suffi
cient.

Shri J. S. Bisht: In your note on 
clause 138— page 43— your sole objec
tion seems to be that preference 
shares and debentures should be e x 
cluded. If debentures are excluded 
and the operation of the clause is con
fined only to shares, you would have 
no further objection to this clause?

Shri B. P. Khaitan: W e have pointed 
out our objection in regard to right 
shares, owner shares, shares in deal*
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ing companies, etc. and w e have m en
tioned about debentures and pre
ference shares also.

Shri J. S. Bisht: If the word
‘debenture* is excluded and only the 
word ‘equity share’ is put, then you 
are satisfied w ith the clause.

Shri B. P. Khaitan: No.

Chairman: He does not accept that.

Shri J. S. Bisht: You say, many
well-m anaged companies have built 
up larger reserves b y  ploughing back 
the profits earned by them over many 
years and these reserves are being 
utilised for the . purposes of the 
business as capital. M ay I know 
w hether these large reserves are 
ploughed back in the same industry 
or in some other new venture?

Shri B. P. Khaitan: It must be in
the same company. In olden days 
companies w ere started w ith a 
capital of Rs. 10 lakhs. In those 
days, it used to be a very big capital 
and they built up very large reserves. 
Therefore, these percentages should 
be fixed with reference to the paid- 
up capital and reserves, not w ith re
ference to the paid-up capital only.

Shri J. S. Bisht: W hat I am asking 
the witness is, the main object is to 
safeguard the interests of the share
holders of that particular company 
and to expand it. W hy do you want 
the reserves to be utilised for other 
ventures?

Shri B. P. Khaitan: The question
is, in what relation that 10 per cent 
should be fixed, whether it should 
be in relation to the paid-up capital 
only or it should be in relation to 
paid-up capital plus reserves.

Shri J. S. Bisht: Now, I come to 
your next point i.e. with regard to 
projects w hich require foreign col
laboration. For example, there is an 
engineering project which wants 
foreign collaboration. You say, 
there is nothing to prevent in this 
section from their having foreign 
collaboration.

Shri B. P. Khaitan: I agree there is 
no bar to that, but the formalities, as 
I explained earlier, w ill take a long 
time.

Shri Tangamani: W ill you please
turn to page 48 of your Memorandum, 
clause 200 w hich seeks to introduce 
a new section 629-A? Now your objec
tion is, it is an omnibus section. 
Then, would you like that for every 
default a specific provision must be 
made giving the penalty to be im 
posed? W ill it not become an 
omnibus affair then?

Shri B. P. Khaitan: No. What I 
say is that in this particular clause 
the default fo r  which punishment is 
provided should be listed either by a 
schedule or by some notification or 
b y  some other process. Under the 
present Act, if  a technical or a minor 
m istake is committed, there is a civil 
liability  provided. But this omnibus 
provision w ill m ake it a penal offence. 
This provision is all pervading. So, 
I say that the acts for which this 
section w ill apply should be listed.

Shri Tangamani: But there are
many penal provisions already in 
this A ct itself. W hat objection can 
there be to them?

Chairman: He means to say that
there are certain provisions w hich 
are only regulatory and technical 
things for w hich under the present 
Act, only civil liability is provided. 
This clause, as it is framed, would 
be an omnibus clause b y  w hich even 
sm aller things lik e  techndcal ones, 
shall be punishable.

Shri Tangamani: Don’t you con
cede that only w here a prosecution 
is launched, you w ill be brought to 
book, not otherwise?

Shri B. P. Khaitan: The thing is
this . . .

Chairman: The prosecution is
lik ely  to be launched. That gives the 
fear. This is the fear that prose
cution can be launched.



136

Shri D. L. Mazumdar: O nly if
mens rea are proved, prosecution 
w ill  take place. If nothing is proved, 
then there w ill not be any punish
ment.

Shri Naushir Bharucha: It m ay
not be necessary to prove mens rea 
in all cases.

Shri D. L. Mazumdar: In most
cases.

Shri B. P. Khaitan: I w in  say
something about this mens rea busi
ness. I f  1 am permitted, I can give 
o n e , illustration. Y ou  pull the chain 
in a railw ay  train somewhere, 500 
miles aw ay from your house and you 
had a very  good reason for doing so 
and you come back to your house. 
The offence is committed at that 
particular place and the summons is 
issued by the m agistrate. Then, you 
w ill have to go there at least half a 
dozen times before you are acquitted. 
Sim ilarly, registrar’s office m ay be at 
Bom bay and I m ay be a resident of 
Delhi. I w ill have to travel at least 
half a dozen times before mens rea 
is proved.

Shri Tangamani: Page 38, clause
129. It deals with contributions to 
purposes other than the declared 
objects for w hich the company was 
formed. I heard you to say that you 
would like this thing as part of the 
capital expenditure, not revenue 
expenditure. Then, would you like 
the lim it that is imposed under sec
tion 293(e), namely, Rs. 25,000|-, or
5 per cent of the average net profit 
for the three years, to remain as it 
is or increased? W ould you like that 
lim it to be imposed or increased from 
Rs. 25,000|-?

Shn B. P. Khaitan: There is no
suggestion in that direction.

Chairman: He has no suggestion
in that connection.

Shri Tangamani: You have no sug
gestion? '

Chairman: If the Hon’ble Member 
has got any suggestion to make in 
that respect, he might do so.

Shri Tangamani: I would like to 
find out w hether he wants to raise 
the figure of Rs. 25,000/- to Re. 2 
lakhs or 2 1/2 lakhs. That w as the 
purpose for w hich I put that ques
tion.

Chairman: He does not w ant to
commit himself.

Shri Tangamani: Then I leave at
that.

Page 30, clause 104, about sole sel
ling agents. A m  I to take it that 
because Governm ent is not having a 
suitable m achinery, you do not have 
any control b y  the Governm ent when 
you w ant to appoint a sole selling 
agent? That is one of the main 
reasons given by you.

Shri B. P. Khaitan: That is only a 
subsidiary objection, namely, there 
w ill be thousands of applications w ith 
w hich the Com pany L aw  Adm inistra
tion w ill be flooded. A p art from  
that, m y essential objection is w ith 
regard to the concentration of power 
w hich w ill lead to corruption and 
nepotism. ,

Shri Tangamani: You consider that 
the appointment of a sole selling 
agent for a particular area is a very  
minor matter.

Shri B. P.. Khaitan: Yes. I think it 
is a m atter incidental to the normal 
carrying out of the business of the 
company.

Shri Tangamani: About branch
auditing, you have stated in the 
memorandum that the banking com
panies w ill be put to a lot of diffi
culties. B ut are you aw are that most 
of these banking companies have 
branch audit at present? Do you know  
any banking company which has no 
branch audit?

Chairman: He is in favour of inter
nal auditing.

Shri Tangamani: He says that if 
there is branch auditing, then the 
banking companies w ill he put to a lot 
of difficulties. That is the reason given.
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W hat I would like to know  from  the 
witness is w hether he is aw are that 
there is branch audit at present in 
existence in these banking companies.

Shri B. P. Khaitan: I think m y 
suggestion was that a chartered 
accountant who is an officer of the 
company and who is the internal 
auditor m ay audit the branches and 
that is a good alternative relevant 
suggestion.

Shri Tangamani: Page 48, clause 
179 [Section 530(1)(b )]— this is about 
winding up and liquidation when com
pensation has to be made to the em 
ployees. You w ill b e ‘ connected with 
certain companies. Could you tell us 
what w ill be the percentage in terms 
of the annual w age bills which w ill 
have to be paid to the employees?

Shri B. P. Khaitan: The A ct pro
vides 15 days for every year of ser
vice.

Chairman: The hon. member wants 
it in terms of percentage.

Shri B. P. Khaitan: That I have 
not calculated.

Shri Easwara Iyer: Regarding the 
definition of the term ‘associate* you 
have made some comments. You have 
said that the managed company w ill 
be debarred from giving financial aid 
to subsidiary companies through the 
m anaging agents. Am  I clear on that 
point?

Shri B. P. Khaitan: 1 gave you an 
illustration.

Shri Easwara Iyer: I just w ant to 
know whether you say that the 
managed companies w ill not be in a 
position to help its own subsidiary 
company if this definition is accepted.

Shri B. P. Khaitan: That is correct.

Shri Easwara Iyer: Is it not equally 
dangerous if  this definition is not 
accepted because then a bogus subsi
diary company can be brought into 
existence b y  the managing agent and 
the funds of the managed company 
w ill be diverted to this bogus subsi
diary company?

Shri B. P. Khaitan: I cannot con
ceive of a situation like this.

Shri Easw ara Iyer: I could not
follow.

Chairman: The witness says that h e 
cannot conceive of such a situation 
or circumstance.

Shri Easwara Iyer: W ell, w e can 
conceive.

Chairman: W e w ill conceive when 
w e w ill sit separately.

Shri Easwara Iyer: Regarding the 
definition of ‘relative’, you have givfcn 
a num ber of suggestions.

Is there any guiding principle for 
that?

Shri B. P. Khaitan: The guiding
principle is that under the existing 
A ct cousins, if  they are members of 
the joint undivided fam ily, come 
within a definition of ‘relative*. Once 
separation takes place the position .is 
that even among brothers there i3 no 
love lost, not to speak of distant 
cousins. Then, so far as w ife ’s re
lations and m other’s relations are 
concerned, they are bound to be very 
remote because they have long gorie 
out of the fam ily. These are the 
principles that have w orked in our 
minds.

Shri Easw ara Iyer: This is a m atter 
for some enlightenment. You have 
said in your memorandum:

“In connection with the defi- '  
nition of relatives, the Committee 
would like to suggest the fo llow 
ing principle for consideration. 
When a fem ale relation gets m ar
ried she goes out of the fam ily 
of her birth. So it is a m atter for 
consideration whether fem ale re
lations of the second degree and 
beyond should not be altogether 
excluded from the list of relat
ives” .

You say that when a fem ale relation 
gets m arried she goes out of the 
fam ily of her birth. Don’t you know 
that a daughter’s daughter is still en
titled to a share *fte fam ily pro
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perty. Do you mean to say that a 
daughter’s daughter is a remote r e 
lative?

Shri B. K . Khaitan: Remote ior
this purpose. She m ay be more 
friendly to a friend’s daughter. She 
m ay be very  near to her heart.

Shri Easw ara Iyer: Y our guiding 
principle is based on remoteness. For 
the purpose of company law  relation
ship should not be determined on the 
ground of remoteness.

Shri B. K . Khaitan: I do not see 
any danger in so doing.

Shri Easw ara Iyer: Now I come to 
clause 64. Here, you say that the 
books of accounts of the company are 
confidential documents relating to the 
internal management. W hat exactly 
you mean by ‘confidential docu
m ents’?

Shri B. K . Khaitan: Books re
lating to companies are confidential 
documents. It is quite clear. M y 
essential objection to this provision if 
this: B y  this provision you are giving 
the Registrar much w ider power than 
under the normal provisions of the 
Crim inal Procedure Code meant for 
worse criminals.

Shri Easwara Iyer: Suppose there 
is a suit filed against a company b y a 
stranger. Can you not then be asked 
to produce the books and accounts in 
a court of law? Or, can you plead 
any privilege on the ground of -their 
being confidential documents?

Shri B. K . Khaitan: So far as that 
m atter is concerned, both the parlies 
to the dispute have to give an affidavit 
as to w hat documents are to be pro
duced. It is covered* hy the law  of 
Discovery.

Shri Easwara Iyer: The Registrar 
of Joint Stock Companies has to ins
pect the books of account in order to 
find out i f  there is any hanky-panky 
in the books of account.

Chairman: That is what he objects
lo.

Shri Easw ara Iyer: When it is estab
lished that they could be produced1 
in a court of law, w hy should he ob
ject to produce them before the R egis
trar?

Chairm an: He has given his view . 
We m ight consider it.

Shri Easw ara Iyer: Page 17 of the 
memorandum; holding of the annual 
general meeting. A re you suggesting 
that the existing provisions must b e  
maintained regarding this notice 
period?

Shri B. P. Khaitan: Not a ll the
existing provisions. I only wish that 
the power of the Registrar to "extend 
the time should be retained.

(The witnesses then withdrew)

II. Indian National Trade Union Cong- 
gress, N ew D e lh i

Spokesm en:

1. Shri S. R. Vasavada
2. Shri N. K . Bhatt

3. Shri S. D. Desai
4. Shri M. B. Joshi.

( Witnesses were called in and they  
took their seats)

Chairman: W e have received you r 
memorandum, w hich w e have gone 
through. Have you anything to add 
to it, or any point to emphasise in it.

Shri Naushir Bharucha: It m ay be
suggested to the witnesses that our 
competence is after all limited to the 
Companies A ct and w e w ill not b e  
competent to entertain any sugges
tions beyond that.

Chairman: We shall restrict our
selves to the clauses which are con
tained in the amending B ill; w e can
not go beyond those. Our competence 
is restricted to this amending Bill. 
This committee is not competent to 
go into the other sections of the Act. 
Bearing that in mind the witnesses 
m ay say what they like to.
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Shri S. E . Vasavada: Sir, at the
outset, I would like to thank you and ; 
the committee for giving us an oppor
tunity to express our view s on the 
various amendments contained in the 
B ill which was introduced in the 
House. We would also like to indicate 
the various measures w hich the 
sponsors of the B ill may take into 
consideration.

Chairman: There is one difficulty.
That w ill benefit us the Members and 
the Ministers can also take' note of 
them. But all this effort w ill be 
wasted. So far as the present B ill 
is concerned we are restricted by our 
authority not to go beyond that. If 
the hon. witnesses have to say some
thing by w ay of suggestions that do 
not affect the provisions of the Bill, 
but are outside its scope, then a 
different opportunity can be found 
out. Today w e may discuss only the 
provisions that are contained in the 
Bill itself.

Shri Naushir Bharucha: Regarding
the other points they m ay m ake a 
separate representation to P arlia
ment.

Shri Lai Bahadur Shastri: I shall
alw ays be available to them.

Chairman; They can sit with the 
hon. Minister at any time.

Shri S. R. Vasavada: 1 thank you 
for your kind instructions. I also 
thank the hon. Minister for the pro
mise to give us an opportunity to put 
forward our case.

We have gone through the provi
sions of this amending Bill. In the 
first place I would like to submit 
that these amendments do not carry 
us any far. The object of the Com
panies A ct is to see that companies 
are w ell managed and that the inter
ests of the consumer and of the coun
try  are properly safeguarded and inci
dentally or consequentially production 
or w ork of the company does not 
come to a stop. When the first 
amending B ill was introduced there 
w ere certainly some good points in it. 
But after the w orking of the A ct and

after various new policies w hich the 
Governm ent and Parliam ent have 
adopted w e at any rate fe lt  that the 
new Companies A ct would lead 
to better management of companies. 
But, on the contrary w e find that com
panies are still mismanaged even 
after the A ct of 1956, losses are incur
red, production so m any times comes 
to a standstill and it is a p ity  that 
nothing has been done in these amend
ments to rectify  these drawbacks so 
that the Companies A ct m ay help the 
companies to have a sound m anage
ment. Take, for instance, the m anag
ing agency system. I am not arguing 
on that point at all because it is irre
levant here.

Chairm an: W hich clause? M anaging 
agency’ is contained in m any clauses.

Shri Naushir Bharucha: The w it- 
nes m ay not be able to point out the
sections.

• Chairman: I was going to enquire
from the witness as to w hat he wants 
to press in that regard, so that w e 
might look into the relevant clause. 
We w ill help them, certainly.

Shri S. R Vasavada: W hile I was 
referring to that matter, I w as not 
going to press now for a new point 
that the hereditary character of the 
m anaging agency system should now 
stop. I am not going to argue or 
complain that even though it w as pro
vided that the managing agency 
system w ill terminate by such-and- 
such a date, the Bill is silent about it. 
Even regarding the qualifications of 
the managing agents nothing has been 
said: only, the Central Governm ent is 
to approve of the appointment of the 
m anaging agent*. W hat is the ap
proval? They are all being renewed, 
There are no qualifications. The B ill 
is silent about that also. I shall skip 
over all those points which I wanted 
to urge. And the hon. M inister has 
said that I can discuss them w ith  him 
separately.

I w ill first take up the question of 
distinction which has been made
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between a private company and a pub
lic company. Regarding the invest
m ent of the f\mdsf it  is suggested that 
the funds of the private company have 
also to be invested in a particular 
manner. I am suggesting that a ll dis
tinctions between public and private 
companies should be com pletely abo
lished. There is no difference 
between a private company and a 
public company so far as the country 
is concerned. There is no difference 
in the management of private and 
public companies so far as business, 
production, em ploym ent etc., are con
cerned, and private companies are 
also mismanaged like public com
panies. I am suggesting that there 
should be equal restrictions on the 
private company as on the public com
pany in respect o f the appointment of 
m anaging directors or managing 
agents etc.

In regard to the remuneration of 
the managing agents the amendment 
says that certain other pre-requisites 
are going to be included in the 
remunration. But there is nothing 
about the business expenses in the A ct 
or in the amendment. I find that the 
business expenses incurred by the 
managing agents or the company, not 
only at the place of their production 
plant but at so many other places in 
the country, amount sometimes to 
fabulous figures. And there is no 
check on these business expenses 
either by the shareholders or by the 
auditors or b y  the Government. W hy 
I am bringing the Government into 
the picture is because I wonder w hy 
Government control over the com
panies is still so slack. Government 
is now an equal partner in this field 
of production. I should say there are 
four partners: Government, the
managing agents or directors, the 
shareholders and the consumers. The 
consumers are represented by the 
Government, and Government should 
also have a share in the management 
of the company. A t least they should 
have the opportunity to control the

affairs o f the company. When the 
affairs of the company go astray,
G overnm ent should have a very  fair 
opportunity under the A ct to control 
the mismanagement of the company. 
I am therefore suggesting that these 
business expenses should also be con
trolled, it should be defined and in
cluded in the remuneration in section 
349.

Then about audit. You have now  
provided under the amendments, the 
auditors to audit the accounts of the 
banches of the company. A ll  these 
reports have also to be placed before 
the shareholders, etc. I am going to 
be v e ry  brief on this— we are v e ry  
sore on the point. W hat are the 
auditors doing today? They are doing 
nothing but m erely exam ining the 
vouchers and receipts. W hatever is 
placed before them they see; they are 
doing m erely m echanical work. T hey 
do not actually guide the com pany 
as to w hat is right and w hat is wrong, 
w hat is the proper expenditure and 
w hat is im proper expenditure. A nd 
even balance sheet which is prepared 
and approved by the auditors does not 
reveal m any a time the true state of 
affairs to the shareholders. I am not 
going to say as to how the balance 
sheets are prepared and all that. I 
am suggesting that if the auditors have 
to reveal the real state of affairs be
fore the shareholders, the Government 
and the public at large, there should 
be a proper amendment that an audi
tor should not only certify the correct
ness of the accounts but also indicate 
the propriety or im propriety of va ri
ous expenditures incurred in the 
course of management of companies. 
The report of the auditors should be 
placed before the shareholders, and 
Government should also draw its own 
conclusions from the report of the 
auditors.

I shall come to the next point. Some 
investigating powers are there w ith  
the Government. But apart from  
exam ining the auditor’s report and 
the balance sheet, Government should 
also equip themselves w ith the powers 
to investigate the whole business o f
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th e  companies by themselves, of their 
'Own accord, when their affairs go 
astray— when the balance sheet shows 
a loss, or when production comes to a 
stop. A fter all, the business of the 
company is to produce something. If 
it  does not produce, if  losses are incur
red from  year to year, if  the same 
m anaging directors are still in charge 
of the company for a num ber of years 
and it is a losing concern, I think 
there should be an amendment w h ere
by Government should be equipped 
with the power that w henever loss is 
made an investigation should be 
carried out. For this purpose I am 
of the opinion that the auditors 
should be appointed from a panel 
formed by the Government.

Chairman: You have suggested
nationalisation of audit services.

Shri S. R. Vasavada: That m ay not
be quite germane, as has been pointed 
b y  an hon. Member. So I w ill not 
touch that subject I am m erely say
ing that appointment of auditors 
should be from a panel drawn by the 
{government; option m ay be given to 
them from out of that panel.

Chairman: Enforcement of the A ct 
through prosecutors appointed by the 
Central Government— that also would 
not be germane.

Shri Naushir Bharucha: That would 
be germane.

Shri S. R. Vasavada: It is germane, 
Sir.

Chairman: Yes, I stand corrected.
He m ay say something on it.

Shri S. R. Vasavada: The affairs of 
the company should be investigated 
not only as at present by the Registrar 
when the application is made, but 
even from  the auditor’s report or 
from  the results as displayed in the 
balance sheet, Government should 
have power to investigate as to w hy 
loss is incurred. W e have come 
across instances where in the same 
industry some concerns alw ays show 
properous results w hile others show 
losses. There must be something

w rong somewhere, and therefore I 
think Governm ent should have these 
powers. The next point is about 
liquidation. I do not know w hether 
this is germane, so, I would like to be 
guided in regard to this also. I have 
a number of grievances as to the 
manner in which the liquidation pro
ceedings take place.

Chairman: That is a different thing 
altogether. Y ou  m ight come to repre
sentation of workm en in liquidation 
proceedings. Does it refer to rem u
neration, retrenchm ent compensation 
etc.?

Shri S. R. Vasavada: That comes at 
a later stage. A ll those clauses come 
at a later stage. I am m erely subm it
ting to the Committee that when 
liquidation proceedings take place, 
w orkers’ representatives m ay also be 
made parties.

I now come to the amendment pro
per. Here, there is ju st one sm all 
point that I have to make. Provident 
fund, gratuity, the dues of the w orkers 
etc. are now included b y the amend
m ent and also by the original Act, 
in section 530.

Shri Naushir Bharucha: They are
not included, for the purposes of pre
ferential treatm ent. The amendment 
is for retrenchm ent compensation.

Shri S. R. Vasavada: It is for
retrenchm ent and lay-off compensa
tion. The other things are already 
there.

Shri Naushir Bharucha: A ll the
other things are not there.

Shri S. R. Vasavada: I am thank
fu l to m y hon. friend for correcting 
me. M y proposal, so fa r  as this 
amendment is concerned, is this. Ten 
years have passed since the attain
ment of Independence, and during this 
period, numerous labour law s have 
been enacted. The w orkers, w ho w ere 
under-dogs before are now getting 
some status and it has come to be 
realised that they must also have
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some provident fund, some sickness 
insurance, some gratuity, some lay-off 
compensation etc. T ill now, the A ct 
has provided that w orkers’ wages 
alone w ill have priority at the tim e 
of liquidation. I submit that that is 
not enough. M y submission is that 
workers* gratuity is also equally 
sacred. People have w orked for 
tw en ty or tw enty-five years and lia ve  
accum ulated this amount. This is the 
only thing w hich the w orker can fa ll 
back upon in his old days. So far as 
provident fund is concerned, it is his 
«wn contribution.

Draftsm an: That is in the Act.

Shri Nathwani: In the original Act, 
there is provision for gratuity, There 
are separate headings given there.

Shri S. R. Vasavada: I thought so,
but I was corrected.

Draftsm an: It is all given there in 
section 530 (1).

Shri S. R. Vasavada: If a ll these 
things are covered under the head 
of priorities, as has been pointed out 
by Shri Nathwani, then m y only con
tention is that it is highly illogical 
and improper to restrict this only to 
four months’ wages. It was four 
months* wages even when the Com 
panies Act was on the anvil. I sub
mit that four months’ wages or Rs.
1,000 as the maximum would not cover 
provident fund, gratuity, lay-off com
pensation etc. If Parliam ent has deci
ded that these are all the priority 
items, then if there is some arithm e
tical miscalculation, these various 
items may not be covered adequately 
by four months’ wages or by the 
maximum limit of Rs. 1,000.

I would, therefore, suggest that the 
limit should be raised to a reasonable 
figure; I have suggested tw elve 
months* wages. The Joint Committee 
may decide as to whether it should 
be tw elve months* or ten months’ or 
eight months* wages. I am quite defi
nite that if a calculation w ere to be 
made, four months’ wages w ill not be

sufficient for m eeting a ll these dues. 
Sim ilarly, the maximum of Rs. 1,000, 
w hich is referred to at the end of the 
section w ill not also be sufficient.

There is one other point, nam ely 
that when liquidation proceedings are 
before the High Court........................

Chairman: That is not to be raised 
here.

Shri S. R. Vasavada: W hatever I 
wanted to plead I have already plead
ed and placed before you. I do not 
think I have got anything more to say.

Chairman: Now, Shri M. R. Masani 
m ay ask any questions, if he wants.

Shri M. R. Masani: In view  of the 
fact that you have practically ruled 
out most of the points in the memo
randum as irrelevant, I do not w ant 
to ask any questions.

Shri Nathwani: Do I understand
that trade unions require true and 
complete information from  the com
panies, whether public or private, to 
enable them to assess the justice o f 
the w age rates offered to the em 
ployees? That is how labour is inte
rested in the information, I believe.

Shri S. R. Vasavada: M y answ er is 
in the affirmative, and a very  em pha
tic affirmative at that. W ithout put
ting the true and correct picture 
about the balance-sheets before the 
tribunals, or the courts or the arbit
rators, it w ill not be possible to decide 
about the wage increase or the bonus 
or even about the provident fund or 
gratuity. Even gratuity cases are 
decided on the m erits of the balance- 
sheet. Unless w e get a correct pic
ture in the balance-sheet, w e shall be 
nowhere.

Shri Nathwani: For that, it is neces
sary to have an absolutely independ
ent audit of the accounts of the com
pany.

Shri S. R. Vasavada: W e have been 
agitating for that for the last seven 
or eight years. Before the last Joint
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Committee also, I had appeared and 
pleaded for this. It is m y m isfortune 
that today also I am told that I have 
to go to Shri L ai Bahadur Shastri and 
to this committee.

Chairman: That should be a good 
fortune and not a misfortune.

Shri Nathwani: Do I understand it 
properly that in view  the im 
portance of independent audit, your 
suggestion is that instead of the pro
blem being tinkered w ith  in the 
manner indicated in the proposed 
amendment, Governm ent should have 
powers to appoint independent audi
tors?

Shri S. R. Vasavada: I do not w ant 
to be discourteous to the draftsm en 
who drafted the amendments. I f  you 
m erely say branch accounts should be 
examined, it is nothing but tinkering 
w ith  the problem. The problem  is a 
more serious and grave one. In fact, 
nobody believes in the balance-sheets 
today; and balance-sheets can be m ani
pulated anyw ay one likes. I have got 
an instance where the chairman of a 
millowners* association submitted be
fore an industrial court of Bom bay 
that his balance-sheets could not be 
relied upon because they w ere being 
manipulated. It is there on record in 
the proceedings of the court.

Chairman: A  very  honest man he
was.

Shri S. R. Vasavada: Therefore, it 
is no use m erely saying that auditors 
should examine the branch accounts. 
To say like this even after seven years 
of experience is no solution to the 
problem at all. The problem is some
thing more than that; it is one of lack 
of honesty; it is one of complete de
ception. Unless there are independent 
and impartial auditors who are 
responsible not only to Government 
but also responsible m orally and 
m entally to the people, at large, I do 
not think this problem can ever be 
solved.

Shri Nathwani: One of the main 
reasons w hy you want private com
panies not to be exem pted from 
various restrictions which are placed

011 public companies is that you wan# 
fu ll and com plete information. Is it
not so?

Shri S. R. Vasavada: Yes. Not on ly  
that. Sometimes people are going in  
for private companies only to escape 
all these provisions.

Shri Tangamani: On page 12 o f  
your memorandum, you refer to 
section 530(1 )(b ) w hich is now  sought 
to be amended by clause 179. T hat 
gives a prior charge to the w orkers 
in the case of w inding up. Y ou  say 
that 4 months’ salary w ill not be suffi
cient and 12 months’ salary w ill m eet 
the ends of justice. This amendment 
and the A ct suggest that the ceiling 
should be Rs. 1.000. A re  you satisfied 
w ith Rs. 1,000?

Chairm an: He has already said that 
he is not satisfied w ith Rs. 1,000 but 
he has not fixed the amount.

Shri S. R. Vasavada: W hat I said
was that 4 months should be raised to 
8 months or 12 months. A s the hon. 
M ember just now righ tly  pointed out, 
I am not satisfied because I w ant m y 
actual dues. It represents the wages 
for w ork performed by me. W hat is 
after all gratuity? G ratuity  is also 
provided from year to year?

Chairm an: If ,the period is raised to 
8 or 12 months, then, probably there 
is no necessity to have the ceiling at 
Rs. 1,000.

Shri Tangamani: M ay I take it that 
you want fu ll compensation as pro
vided for in the Industrial Disputes 
Act?

Shri S. R. Vasavada: If Parliam ent 
desires to have some ceiling, then, I 
have suggested 12 months’ salary. If 
they want to have it reduced, let them 
have it reduced to 10 months or 8 
months; and, in that case, conse
quential amendments can be made.

Shri Tangamani: Y ou  have referred 
to the amendment regarding the dis
closure of donation to political 
parties__

Shri S. R. Vasavada: Yes; I have en
dorsed that.
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Shri Tangamani: The amendment 
says that it will be treated as revenue 
expenditure and will also be taken for 
arriving at the net profit. The amount 
that is fixed is Rs. 25,000 or 5 per cent 
of the average net profits. Would you 
like that amount to be as it is or 
would you like that any other amount 
should be fixed for the contribution?

Shri S. R. Vasavada: It is on a par 
with donations and I think the amend
ment is quite all right.

Shri Tangamani: You refer to section 
205 on page 12 of your memorandum. 
Clause 62 seeks to amend this section. 
It says that before dividends are de
clared, depreciation must be a prior 
charge and depreciation must be only 
normal depreciation as in the Income- 
tax Act. Would you like that normal 
depreciation be provided for before net 
profit is ascertained for the purpose of 
distributing the dividend and for the 
purpose of distributing bonus?

Shri S. R. Vasavada: I would place 
the highest priority on depreciation. I 
agree with the proposal.

Shri Feroze Gandhi: You stated that 
balance-sheets are invariably mani
pulated. This is a very wide and gene
ral statement. I would like to know 
specifically from you whether it has 
been your experience that balance- 
sheets of companies are manipulated. 
If they are manipulated, could you be 
able to tender some balance-sheets of 
prominent companies, say, 15, 20 or 25 
companies, with your comments on 
those balance-sheets showing how they 
have been manipulated?

Shri S. R. Vasavada: That has been 
my job for the last 30 years.

Shri Feroze Gandhi: Could you send 
some 15 to 25 balance-sheets of com
panies which have been manipulated 
together with your comments as to 
how they have been manipulated. . . .

Chairman: He says that he stands 
by that statement. But does the hon. 
Member want them to be sent to the 
hon. Member or to the Committee, be
cause the Committee is not very much 
interested in it?

Shri S. R. Vasavada: Before I under
take to send these balance-sheets as 
desired by the hon. Member, may I 
seek some clarification? We have 
been going to courts for certain claims 
or dues. The company says that the 
balance-sheet shows losses. When we 
want to enquire whether the balance*- 
sheet is correctly cast or not and how 
these losses have been incurred, they 
say, come out of court and let us not 
enter into any controversy and let us 
go into the balance-sheet. This is 
what happens ultimately. I have felt 
that these balance-sheets have been 
manipulated and I am prepared to send 
you the balance-sheets of prominent 
companies. As I said, I need not put 
all these things before you because the 
Chairman of the Millowners’ Associa
tion himself has stated that they were 
manipulating the balance-sheets. It 
is already there in the proceedings of 
the court. If you want, I will send 
that extract also.

Shri Feroze Gandhi: It would be
very helpful to us.

Shri Naushir Bharucha: You have 
made a general statement on page 7. 
Is it your intention that the represen
tative unions in a particular industry 
alone should get t the information? 
There may be, say, several unions.

Shri S. R. Vasavada: By labour I 
mean the union. So far as the ‘repre
sentative union’ is concerned, that is 
an expression known only in one or 
two States. Whatever union is re
cognised for the purpose of these 
matters, it must have a say in the 
matter.

Shri Naushir Bharucha: In talking
of fixing percentages of business ex
penses does it occur to you that it is 
impossible to do so because the 
expenses, the operating costs in 
different industries vary?

Shri » S. R. Vasavada: I want to 
clarify our stand as to what we mean 
by business expenses. Sometimes, the 
officers, the managers, managing 
directors and managing agents come 
to the capital of the State or the capital 
of the country and they have to incur

837 LS—10. i
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some expenditure. I can understand 
that it is legitimate expenditure. But. 
when I find that..........

Shri Naushir Bharucha: You are
not answering my specific question. I 
said that the ratio of operating costs 
varies very largely in various indus
tries and it is humanly impossible to 
fix a definite percentage.

Shri S. R, Vasavada: It may not be
possible to have one uniform percent
age. That I agree.

Shri Naushir Bharucha: Coming to 
your observations on page 11 which 
are very important, you say that there 
should be a check on the piecemeal 
disposal of machinery prior to the 
company going into liquidation with 
the object of defeating the claims of 
the workers. This has happened in 
my constituency also and I am parti
cularly interested in it. Can you 
suggest what method can be adopted 
for preventing that?

Shri S. R. Vasavada: It may not be
proper at all till liquidation proceed
in g s  are over.

Shri Naushir Bharucha: If a firm
wants to go into liquidation, it makes 
preparations beforehand and starts 
disposing of its machinery piecemeal. 
This has happened in several cases. 
Section 294 restricts the power of the 
directors to dispose of the whole or 
substantially whole, machinery. So, 
if they dispose it by bits, you can do 
nothing. Ultimately, when the com
pany goes into liquidation there are 
no assets. Can you suggest any 
method to prevent that?

Shri S. R. Vasavada: You should
have an amendment.

Chairman: He has nothing concrete 
at present.

Shri Morarka: I want to ask one
question. Could you say from your 
experience what is the maximum loss 
that the labourers have suffered be
cause of some complaint of somci indus
try going into liquidation?

Shri S. R. Vasavada: Anywhere from 
Rs. 5 lakhs to Rs. 30 lakhs.

Shri Morarka: Could you kindly tell 
us in terms of the monthly salary? 
How many months’ salary or emolu
ments have they lost? You are asking 
from four to 12 months.

Shri S. R. Vasavada: In one case
recently I had to compromise a claim 
of Rs. 17 lakhs by Rs. 5 lakhs.

Shri Morarka: Still my question is 
not answered.

Chairman: He wants to know it in 
terms of salary.

Shri S. R. Vasavada: It requires
some calculation.

Shri Morarka: How many months* 
salary have the workers lost?

Shri S. R. Vasavada: You want to
know the actual months’ salary lost? 
You may convert all the loss into 
months* salary.

Shri Morarka: You are asking that 
the emoluments which are provided 
in the Bill for four months should be 
increased to 10 to 12 months. I want 
to know from your experience what is 
the loss that the workers have actually 
suffered and which is not covered by 
the existing provisions.

Shri S. R. Vasavada: Anywhere
from 24 to 30 months, in extreme 
cases. In extreme cases they have 
suffered like that.

Shri Feroze Gandhi: I want to know 
the name of that Chairman of tha 
Bombay Millowners’ Association who 
made that statement. What is his 
name?

Shri S. R. Vasavada: I am going to 
send the extract of the proceedings.

Shri Feroze Gandhi: I want to know 
his name and also when he made it. 
Could you give us some idea?

Shri S. R. Vasavada: If I say that 
X do not know the name it is incom
petency on my part.

Chairman: He would like to send 
those extracts. From them it can be
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'the frame just now.

' (The witnesses then withdrew.)

III. Federation of Indian Chambers of 
Conuneree and Industry, New Delhi
Spokesm en:

1. Shri Madanmohan R. Ruia.

2. Shri A. M. M. Murugappa 
Chettiar

3. Shri Lakshmipat Singhania

4. Shri M. L. Shah

5. Shri Ramnath A. Podar

6. Shri Shriyans Prasad Jain
* 7. Shri S. M. Shah »

8. Shri G. L. Bansal

(* 9. Shri P. Chentsal Rao

10. Shri N. Krishinamurthi

{W itnesses were called in and they  
took their seats;X

Chairman: Your memorandum is
before us. We can presume that 
every hon. Member is aware of it. 
Would you like that straightaway we 
might begin with questions? Or, 
would you like to say something/ih 
elaboration or* clarification?

Shri Madanmohan R. Ruia: Before 
we begin first of all I would like to 
thank you for giving us this oppor
tunity to be present before you.

Mr. Chairman: We thank you for 
coming over here.

Shri Madanmohan R. Ruia: Before
you put us questions we would like 
to amplify certain points very
briefly. There are particularly about 
eight to ten points which we consider 
to be very important and we would 
like, with your permission, to
amplify those points.

First of all, tbe first point which 
affects an organisation like our
Federation is clause 9, which affects 
the non-profit-making bodies like our 
Federation. I would like to say a 
few words about that. This parti.

cular clause— clause 9—  makes tho 
working of an all-India body like the 
Federation difficult because we have 
got in this organisation members from 
different associations and different 
parts df the couhtity. We have had 
to take a certain new clause of 
members called associate members 
who are members of our primary 
body, the chambers of commerce and 
various organisations. No voting 
right were given to those associate 
members because they constituted a 
fractional membership of the total 
member bodies.

Section 29 provides that the articles 
of such bodies should be in accord
ance with Table 6. Table C provides 
that every member should have a 
vote. This would be very difficult 
because of the way in which the 
constitution of this body of the 
Federation has been made.

Then also the Federation’s consti
tution has to provide for representa
tion on committees, representing 
various regional interests because this 
is supposed to represent the all-India 
body. Under section 257, any 
member can stand for election and if 
he obtains a majority, he will become 
a member of the committee. That 
will affect the fundamental structure 
of a body like our Federation.

Section 265 that you have got pro
vides for adopting proportional 
representation; more than two-thirds 
of the directors should be elected by 
such • procedure. This again is 
against wha4, we call the articles or 
the structure of the Federation as I 
explained to you. Therefore, we 
would like to reiterate that a body 
like the Federation, which is not a 
profit-making body, should be 
exempted from sections 29, 257 and 
265 in addition to sections mentioned 
in clause 9.

W ould you like to put questions on 
every  clause?

Chairman; There are so many 
Members here and each of them would 
be putting questions, so that every
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para of your memorandum will be 
covered. Besides that you have said 
in the memorandum, if you want to 
supplement it by emphasising or 
elaborating certain points, you may 

so.

Shri Madanmohan R. Ruia: We
would like to elaborate certain points 
in regard to 8 or 9 clauses.

Chairman: We do not stand in the 
way of that

Shri Lakshmipat Singhania: Clause 
15 deals with cases in which private 
companies will be deemed to be 
public companies. There arc two 
things here. Firstly, a private com
pany the entire capital of which is 
held by another private company or 
by one or more foreign companies 
will not be treated as a public com
pany. But where more than 25 per 
cent of the share capital is held by 
one or more bodies corporate, it will 
be treated as a public com
pany. My submission is, in foreign 
collaboration it is not possible that 
100 per cent capital is held by the 
other company. So, we submit that 
even if a part of the share capital less 
than 100 per cent is held by the other 
company, it should not be treated as 
a public company.

As far as 25 per cent is concerned, 
my submission is that this is a very 
small percentage for converting a 
private company into a public com
pany. Even under section 23A of the 
Income-tax Act, the percentage is 
more than 50. So, we have submitted 
in our memorandum that the percent
age should be slightly raised, at 
least to one-third, i.e., 33 per cent. It 
is not that we are afraid of private 
companies being treated as public 
companies, but it will not be practi
cable.

I come to clause 62 which deals 
with payment of dividend. When a 
new company is formed, the distribu

tion of dividend will be most

difficult, because first of all, all the 
accumulated depreciation has to be 
made up before you can distribute 
any dividend. I have calculated 
certain cases where I have found that 
in some companies, it might take ten 
years before the first dividend is 
distributed. Under these circum
stances, it4 will be very difficult to 
attract new capital if the subscribers 
know beforehand that for 10 years 
they will get no dividend. So, my 
request is, from the point of view of 
more capital formation for new indus
tries, this clause should be suitably 
amended.

Regarding clause 63, it is envisaged 
that the whole amount of the 
dividend must be deposited in a bank. 
Within our knowledge, no case has 
come up where after declaring the 
dividend, it has not been paid. But 
even the law as it is makes it obli
gatory that the dividend must be 
distributed within three months. So 
there is no reason why it should be 
deposited in a bank.

Secondly, after the dividend is 
deposited, in big companies there are 
some shareholders who may not take 
the dividend— they might have gone 
abroad, dead or something like that. 
In such cases, there is no provision 
for taking back the deposited money 
from the bank to the company. It 
will remain with the bank for ever.

The penatly clause says:

“If he is knowingly a party to 
the default, be punishable with 
simple imprisonment for a term 
which may extend to fourteen 
days and shall also be liable to 

fine.”

My submission is it should be left to 
the discretion of the court to award 
suitable punishment. This is not an 
offence of such a nature as to call for 
such strong penalty.

There is one more small point.

Now, I come to clause 124. We have 
not been able to understand why a
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subsidiary cannot function as manag
ing agents of other companies? Why 
it should be prohibited from its 
acting as managing agents if it has 
such necessary qualifications to act as 
managing agents? My submission is 
after all managing agency has to be 
approved by Government. Under 
these circumstances, why there should 
be a complete bar for a subsidiary to 
act as managing agents. I may give 
you an example for your considera
tion. Supposing foreign collaboration 
is needed and foreign capital has 
already come in, in that case what is 
going to happen? Supposing, a subsi  ̂
diary is formed for that particular 
business, why should we prohibit it 
from acting as managing agents, if 
they have all the necessary qualifica- 
tons to the satisfaction of the Govern
ment? After all, Government has got 
the final power to approve managing 
agency.

Then, with your permission, I will 
make certain observations on clauses 
135 and 138 which deal with loan and 
inter-company investment. On this 
matter, a controversy is going on for 
a very long time and when the last 
Company Act was made in 1956, this 
point was also discussed at a great 
length. Our submission is this, that 
today any new venture or a new in
dustry, beside the conventional indus
tries, requires a large capital and that 
those types of investments cannot 
yield results in a very short time. 
Therefore, it is necessary that those 
companies should be financed out of 
corporate savings. But under this 
clause, a limit has been placed on 
Inter-company investment. In olden 
days, capital structure of the company 
'was very small and those companies 
have built up large reserves and if 
you put a limit, say, 30% of the 
paid-up capital, I am afraid, manjr 
companies will suffer. Supposing a 
company has got a capital of Rs. 25 
lakhs and it may have a reserve of, 
Bay, Rs. 75 lakhs, then 30 per cent of 
Rs. 25 lakhs would come to only 
Xi. 7 or % lakbi. In other words, a

company which has got a reserve at 
about a crore of rupees, cannot invest 
in other companies more than Rs. 8 
lakhs.

Secondly, to bring new industries 
in existence, the private sector must 
collect funds from the available re
sources. Today, individual saving is 
very very limited and cannot contri
bute to a bigger capital formation. It 
is the corporate saving which makes 
people to invest in new industries. We 
have not been able to understand at 
all why, when we have the fund 
available at one place, we are not 
allowed to use it but that we should 
go to the public for borrowing funds. 
By amending 1913 Act you have given 
more freedom to the investors in the 
companies. Now, the company is 
managed by people who are collected 
at general meetings to take decisions. 
Now, why this power is being curtail
ed? That means a general body 
meeting is deprived of those powers 
of investment. I am only submitting 
it, because if you take the history of 
industrial development in India, you 
will find that conventional industries. 
have developed all these new indus
tries. These new industries have 
come up as branches of the conven
tional industries. This means, most 
of the funds of new industries have 
come up from the conventional indus
tries. It is not practicable today that 
all the funds can be available from 
the general borrowing or from 
individual investment.

’ Therefore, my submission is that 
these clauses should be given a care, 
ful consideration. There may have 
been cases— I do not deny— but these 
cases have to be viewed in the way I 
have suggested.

Shri Lai Bahadur Shastri: There is
no ban as such.

Shri Lakshmipat Singhania: But
you must go to the Government for 
getting permission. I am fully aware 
of that. So far as I understand, the 
objective of the Companies Act is to 
regulate the functions of the company 
and avoid misuses by its manage
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ment. My submission, therefore, is 
that when the general body approves 
of a certain fundamental principle of 
a company, why should Government 
come in the way to have its final say 
in the matter? I am not at all 
challenging the rights of Government. 
Please do not misunderstand me.

Shri Kanungo: How do you make a 
distinction between bona fide invest
ment and mala fide investment?

Shri Lakshmipat Singhania: If the
shareholders of a company do not 
have the brains to understand what is 
a bona fide investment and what is 
a mala fide investment, then I do not 
think anybody esle could judge it.

Shri Madanmohan R. Ruia: May I
supplement? We have all along pro
ceeded in our observation on this 
basis that shareholders are the ulti
mate masters of a company and if a 
thing is approved by the shareholders, 
there should be no other body which 
should supersede the shareholders in 
giving any judgment. That is the 
basis on which we have proceeded.

Shri Lakshmipat Singhania: Then
there is clause 200. I am surpised 
that this clause has been introduced 
here. The Company Act itself has 
about 650 sections and most of them 
contain penalties and prescribe 
punishments for various acts of 
omission and wilful negligence. There 
may have been some sections without 
penatly, but they are mostly not very 
important. I am surprised that this 
clause is inserted saying that if there 
is any contravention for which no 
punishment is provided, the company 
would be punished under this clause. 
In that case one penalty clause would 
have been more than enough. We are 
completely surprised why this clause 
200 is being introduced at this moment 
nullifying all those provisions. We 
have serious objection to this clause.

Shri Madanmohan R. Ruia: There
are a few other points which my 
colleagues would explain.

Shri A* M. M. Murugappa Chettiar; ,
Clause 58 deals with the publication of 
the proceedings of general meetings.
I think.in our ^e^or^n^jp  
given the details of fit^and I 
not/therefore,‘/take .much tim^p^ the . 
Committee except to add that when , 
we give a review to the papery anaf ‘ 
the papers also give & review oi the 
working of the company. It helps the- 
investors to pick and choose theii:' 
investments. 1 think thiŝ  is a verjr 
important matter. Moreover, it gives \ 
a general ‘ idea about the industry**1 
with regard to the generalised points. ** 
So, we feel that it is important thatn 
it should be summarised and published 
in the papers. As far as shareholders v 
are concerned, they are sent all the"? 
proceedings of the meetings and they' 
are in the full know of these things. u 
They are not kept bafck from any such * 
proceedings. This is only meant for *' 
the* public and therefore I would re- *■ 
quest the Committee to consider this* 
matter again. •'

Shri M. L. Shah: With your per
mission I would like to speak orr 
clause 60. This clause seeks to intro
duce new section 198 in the place of 
the. existing section. It deals with the 
overall managerial remuneration. The 
amendment defines ‘remuneration* to 
include perquisites, such as rent-free 
accommodation, freet motor car, free 
passage, free education of children, 
pension or insurance benefits provided 
by the company. Where there are no 
profits you say that the remuneration 
should not exceed Rs. 50,000 subject 
to the approval of the Central Govern
ment. We feel that the present section 
in the law is quite enough. In the 
Bill, Government approval is made 
necessary in respect of many more 
expenses incurred, like providing any 
benefit or amenity freet of charge or 
at a concessional rate to the managerial 
personnel, and all these will be treated 
as remuneration. Sometimes the 
Managing Director or the Managing 
Agent has to go to the factory, be 
there and also he has to entertain his 
customers and he has to partake in it. 
These should not bei treated as bene* 
fits or amenities.



149

Then, it is very difficult to define 
‘concessional rate1. On the whole, I 
leel that there is no need for this 
amendment so far as clause 60 is con
cerned.

Clause 64 on page 20 of the memo
randum deals with imposition of res
trictions on shares. At present, 
Government have power to approve 
of changes in the management. By 
this clause Government are trying to 
take powers to say that voting rights 
shall not be exercisable for three years 
and they can say that the shares can
not bo transferred. The fundamental 
point is this: Whatever decision the 
majority take should prevail. That 
is a fundamental right of the majority. 
Therefore, I feel that there is no need 
for this particular clause. The
majority must have their fundamental 
right to consider this matter of trans
fer of shares.

Shri Shriyans Prasad Jain: I have 
been asked by my President to expliun 
to this august body clauses 128 imd 
104 of the amendment Bill. First* I 
would like to take up clause 1281̂ 1 
would rather like to draw the attention 
of the Select Committee to the fact 
that what is permissible in sections 309 
and 314 will bet nullified if this clause 
is adopted. This is an overriding 
clause and what is being permissible 
under sections 309 and 314 will be 
taken away by this clause. I do not 
think that is the intention of the 
Government. I would elaborate my 
point in this way. Under section 309 
it has been permitted that a Director 
is entitled to have a sitting fee when 
he attends the board meeting. But if 
this clause is adopted the fee received 
by a particular director who happens 
to be a partner in the case of a firm 
or a director in the case of a body 
corporate will be deducted out of the 
managing agent's commission. I do 
not think it is the intention of the 
Government. This may be rectified. I ' 
would elaborate this point a little 
further. Section 309 empowers the 
Board of Directors to give remunera
tion to a director or directors appoint
ed by the Board for a special service 
•r for a special assignment, to the

extent of 1 per cent and if the Board 
appoints or gives assignment to a 
director who happens to be a partner 
of a firm or a director of a body corpo
rate, whatever the case may be, the 
remuneration drawn by him will be 
deducted out of Managing Agent’s 
commission. I would submit that this 
point may be considered.

I would now take up section 314. 
Section 314 provides that by a special 
resolution passed at the general meet
ing an assignment can be given to a 
director and then that will not be con
sidered as a disqualification. If after 
passing a special resolution under 

‘section 314, if a particular person 
happens to be a and acts as a techni
cal person or works in any other 
capacity, and or if any remuneration 

/is, paid to him under section 314, in 
that case also the managing agent’s 
commission will be deducted. I am 
not here to argue what should be the 
riianaging agent’s commission. That 
has already been provided and that is 
a maximum of 10 per cent. But having 
given him permission to receive that
10 per cent, to take away that com
mission is not a proper thing. Simi
larly, to take away what is permissible 
to the other directors is not a proper 
thing. I would rather request you 
to reconsider this point sympatheti
cally.

Clause 104 deals with two problems. 
One problem is that when the manag
ing agent ceases to be a managing 
agent and takes the appointment of 
sole selling agent, this clause debars 
him to take up that appointment for a 
period of three years. The other point 
which is being dealt with in this
clause is that the Government can 
notify that in a particular business or 
industry there is no need of a selling 
agent. My submission is that the 
shareholders are the proper judge to 
know whether in a particular trade 
or in a particular industry or in a 
particular area a sole selling agent is 
necessary or not. We do not want 
Government to assume the powers of 
notification. After all we should not 
treat a Board of Directors lightly; we 
should give them some weight. They



150

am the best judges; they know the 
circumstances; they know the neces
sities of each case; they will adjust 
thomselves according to the exigencies 
of the situation. Even if Government 
assume these powers, it will be too 
much for the government servants to 
deal with these day to day problems.

So far as the managing agency is 
concerned it is being done once in ten 
years. But here in this case it will be 
a day to day matter and it may some
times not be understood in its proper 
perspective and thereby create many 
difficulties. I am not making any 
allegation, but it may be possible that 
some times delays may take place and 
tho industry may suffer thereby. In 
regard to export promotion and things 
of that nature delay may have the 
opposite effect. We want to accelerate 
our sales through the agency of some
body. If this clause remains on the 
statute book it will delay matters. I 
therefore wish that Government should 
not take powers so far as the appoint
ment of selling agents is concerned. 
It may be left to the better judgment 
of the shareholders and of the 
directors. '

Shri S. M. Shah: Page 60, powers of 
the Registrar to call for information 
and inspection of documents. „ Enough 
powers are already given to inspectors 
and to the Central Government to call 
for and investigate the books of 
accounts of the company. It is not 
necessary to further reinforce these 
powers by vesting this power in the 
hands of the Registrar of Companies. 
Registrars are supposed to be statisti
cal officers who will register the docu
ments and call for any information 
they like. The present provision in the 
Act already empowers them to call 
for sufficient information they want. 
If they think that the information is 
not forthcoming they are supposed to 
report to the Central Government and 
the Central Government might appoint 
investigating officers. There are suffi
cient powers with the Central Govern
ment already and it is not necessary 
to reinforce these powers by vesting 
them in the Registrar of Companies.

The second point is that if the booki 
of accounts are transferred from the 
Head Office notice has to be given to 
the Registrar within seven days. 
Books of accounts in business offices 
have to be shifted for various reasons. 
There may be sales tax assessment in 
other States; there may be suits filed 
by the company or against the com
pany in courts of law; there may be 
suits filed by other parties. For evi
dence purposes books of accounts have 
to be produced. Sometimes books of 
accounts have to be produced before 
a labour board. If the books are to 
be shifted for a temporary period it 
should not be made obligatory on the , 
company to give notice.

It is also said that books of accounts 
should be maintained for at least eight 
years. It may be argued that for 
income-tax purposes the books are 
supposed to be maintained. But there 
is no statutory obligation there. If 
this provision is given retrospective 
effect, as is sought to be done, there 
will be great hardship to the com
panies. All the books of accounts may 
not have been maintained by a com
pany; only some books may perhaps 
be necessary for income-tax purposes 
and some books may not be necessary.

My submission is that this clause 
should be re-examined.

Shri Madanmohan M. Ruia: We have 
finished with our observations. I 
would only like to mention one point 
The substance of what we have been 
telling you is that too much power is 
sought to be taken by Government. 
Wherever it is absolutely necessary we 
have no objection. We have no 
objection that Government as the con
trolling body should have the ultimate 
authority, but they should not be such 
as to make the working of companies 
more difficult. It is with this aim in 
view that we have made the sugges
tions and we have nothing else at the 
back of our mind.

Shri P. D. Himatsingka: Clause 138—  
investment in companies. You suggest 1 
that shareholders should be the final 
authority if they want to invest move



than 30 per cent in other companies. 
Is that tfye suggestion that you want 
to make? The present provision is that 
if any company wants to invest more 
than 30 per cent such excess should 
be sanctioned by the general body of 
sKarcholders at a .general meeting and 
it should also be approved by Govern
ment. You want that the approval of 
Government should not be necessary.

Shri Madanmohan M. Ruia: That is 
right. .

Shri P. D. Himatsingka: So far as
investment in companies under the 
same management is concerned, you 
do not want to suggest anything more 
than what has been provided?

Shri Mazumdar: In the present law 
•the formula is that there should be 
shareholders' approval plus Govern
ment approval in the case of inter
company investment in excess of the 
prescribed limits. That is the law 
today, passed in 1955. Your objection 
to Government approval is to the law 
already passed or the new extension 
of it?

Shri Madanmohan M. Ruia: We
have confined ourselves to the amend
ment. We cannot object to the old 
law.

Shri P. D. Himatsingka: Clause 9.
You want more freedom for com
panies which are not for profit.

Shri Madanmohan M. Ruia: No res
trictions should be put in the way of 
a body or organisation which is not 
making any profit, because there is no 
monetary complication.

Shri Lakshmipat Singhania: I want 
to add only this. Once the Govern
ment approves a body as a non-pro
fit-making body and grants certain 
exemptions to it, why does Govern
ment want that for these exemptions 
We should again go to them for ap
proval? They should ipso facto apply. 
Government work should not be ad
ded to on points which are not so 
Important. Once you have satisfied 
yourself that a company deserve*

these exemptions, what is the neces
sity of going to you again and agaiv 
for every exemption?

Shri P. D. Himatsingka: Regarding 
Section 43A companies which will be 
deemed to be public companies, the 
provision, as you know, is that even 
if a private company takes shares in 
another private company to the extent 
of 25 per cent, that would be deemed 
as a public company. Is it your view 
that if a public company takes shares 
to the extent of 33-1/3 per cent, it 
should be regarded as a public com
pany?

Shri Lakshmipat Singhania: Yes.
that is what we have given in the 
memorandum—.that is, if a public 
company takes the shares. But if a pri
vate company takes all the shares of 
a private company, that is already 
exempted. That amendment has been 
brought in.

Shri P. D. Himatsingka: Under the 
Income-tax Act many public compa
nies are not regarded as public com
panies.

Shri Lakshmipat Singhania: I have
already submitted that according to 
Section 23A of the Income-tax Act 
any company in which more than 50 
per cent of the shares is held is sup
posed to. be a public limited com
pany- Therefore I think that it should 
be 50 per cent. But in our memo
randum we have submitted 33 per cent 
and therefore I could not go beyond 
that.

Shri P. D. Himatsingka: There may 
be public companies where there are 
only 7 shareholders and they may, 
according to the Income-tax Act, 
come within the definition of a pri
vate company. If such a company 
takes shares, do you want them to 
be regarded as public companies or 
not?

Shri Lakshmipat Singhania: It will
be a very complicated affair. After 
all it is a matter that you have to 
agree under company law. And un
der the Company Law, whatever may 
he the companies, a public limited 
company is a public limited company.



Let us not misunderstand the issue. 
Section 23A of the Income-tax Act 
was enacted for a certain purpose, 
namely for division of the profits. 
That is, if the company is managed 
by such and such persons or group, 
the profit is divisible in terms of 60 
per cent, 90 per cent, 100 per cent 
and so on. It was for that purpose. 
Therefore we cannot mix the Income- 
tax Act with the Company Law.

Shri Shriyans Prasad Jain: I visua
lize two types of companies; one, 
where the shares of a private com
pany are held by another private com
pany. In respect of those private 
companies, even if the shares are held 
by another private company— one or 
more—, in no case should they be 
treated as public companies. That is 
point number one.

The second point is, if the shares 
of a private company are held by a 
public company to an extent lower 
than 33 per cent, in that case also 
they should not be treated as public 
companies. But if shares to the ex
tent of 33 per cent or more are held 
by a public company, in that case 
they should be treated as public com
panies- That is our submission.

Shri Morarka: I would like to un
derstand about this clause 15 with 
which my predecessor was just deal
ing. May I request the witnesses to 
state what is the rationale behind 
their suggestion that where a per
centage of the shares of a private 
company are held by a public com
pany, the provisions may be applied. 
They know that in a private com
pany there can be as many as 49 
shareholders, whereas in a public 
company there can be as few as seven 
shareholders. If the funds of a public 
company which has got only seven 
members are invested in a private 
company and if that money could be 
considered as public money, why 
cannot the funds of a private com
pany constituting 49 persons be consi
dered as public money when that 
money is invested in another private 
company? The Sastri Committee 
made a recommendation the basis of 
which was that where public money

Is invested to an appreciable extent* 
the company in which that money is 
invested should be treated as a pub
lic company. That is the only crite
rion which was laid down by them. 
If that is so, how do these distinc
tions whether the money belongs to it 
private company or a public company 
or whether it is in the form of equity 
share capital or loan capital or deben
ture capital, come? It is one thing not 
to accept the basis at all. But once 
you accept the basis that if public 
money is invested it should be treated 
as a public company, how could these 
distinctions be made? What is the 
rationale behind it?

Shri Lakshmipat Singhania: Let
us understand what is the meaning of 
a private company and what is the 
meaning of a public company— in my 
language. As the hon. Member just 
now said, a public oompany can De 
up to 7 members only and a private 
company can have 49 members. lie  
was also good enough to explain that 
the Sastri Committed have recom
mended that investment in any shape 
is investment in the company. Invest
ment and share-holding are two dis
tinct things. You cannot mix up a: 
loan, which is temporary and with
drawable at any time, and share capi
tal. Once share capital is formed, it 
cannot be drawn unless you go to the 
court and have a reduction of capital. 
That is public investment in the share 
capital of a company, if at all it can 
be considered. Suppose a temporary* 
loan is taken against some security. 
If the company holds certain securi
ties, if a private limited company 
holds certain buildings, factory, etc., 
and if they mortgage it and take a 
loan from the bank, it does not mean 
that it becomes a public limited com
pany. And immediately the bank 
loan is paid it is not possible that it 
becomes again a private limited com
pany. It is not possible or practicable 
that a company can become a public 
limited company and immediately 
afterwards a private limited com
pany. Therefore I feel that the 
amendment has been brought, ignoring 
what the Sastri Committee have ob
served— that is, the investment point
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of view. Sastri Committee have taken 
a loan point of view also, and Draft 
Amendment is the pure and simple 
share-holding point of view.

Secondly, a private company should 
be treated as a private company so ; 
long as it has the character of a pri
vate company. Once it is treated as 
a private company all the provisions 
of the Act should apply to it. Im
mediately you try to make a distinc
tion between a private company end 
another private company without any 
qualification, I do not think it is 
practicable or can be administered.

Shri A. M. M. Murugappa Chettiar:
When we register a company we 
have an intention whether to have it 
as a private company or as a public 
company. The matter of minimum 
seven or maximum forty-nine does 
not count. When the minimum is 
seven, the maximum can be anything; 
it is unlimited. So the intention when 
we register a company as a private 
company— I think ^hat should carry 
with it all the rights of private com
pany

Shri Morarka: May I draw the at
tention of the witness to the Sastri 
Committee’s report, where they say at 
page 19, in para 23 as follows:

“At the same time, there is no 
doubt that private companies 
which employ public money 
directly or indirectly to a consi
derable extent should be subject 
to the same restriction....”.

Shri P. T. Leuva: I would like to 
have some explanation as to the exact * 
meaning of the term ‘public money*.

Chairman: This question is directed 
to the witnesses? •

Shri P. T. Leuva: I am asking this 
question because the hon. Member is 
saying that the Sastri Committee has 
recommended like this and used the 
phrase ‘employ public money’. What 
is the exact character of that public 
money? Let us know that.

Shri Morarka: If this question is 
directed to me, I am willing to ans
wer it.

Shri P. T. Leuva: You have been
relying upon that for the last three 
days.

Chairman: The hon. Member Shri 
Morarka might continue his question 
now.

Shri Morarka: The wording is ‘em
ploy public money directly or in
directly to a considerable extent*. 
Even after the present amendment as 
proposed by Government is adopted 
or even after the suggestion con
tained in your memorandum is ac
cepted, still, it would not comply » 
with the requirements of the Snstri 
Committee’s report, because there is 
nothing to indicate whether the money 
is considerable or inconsiderable. For, 
even if there is a private company, 
whose paid-up capital is Rs. 1000, and 
25 per cent of the shares of that com
pany are held by others, that is, to 
the tune of Rs. 250, still, within the 
meaning of this amendment, it would 
become a public company. Is that cor
rect?

Shri Shriyans Prasad Jain: Every
private money can become public 
money. But we have to draw a line 
as to where private money remains 
private money and where private 
money becomes public money. Tnat 
is a very fundamental and important 
point.

The hon. Member has referred to 
the Sastri Committee’s report. My 
reading of that report is somewhat 
different, as compared with the mean
ing that has been put into it.

Shri Morarka: I have not put any 
meaning into it. I have only read 
out the report.

Shri Shriyans Prasad Jain: Accord
ing to me, the meaning is this. We 
should differentiate between invest
ment and loans and borrowings.

So far as the question of loans and 
borrowings is concerned, if loans or 
advances are given to a private com
pany, they are given against certain 
securities, which may be personal,
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which may be against hypothecation, 
or which may be against mortgage. 
In that case, the lending company has 
looked into the case very thoroughly 
and properly, and on that basis, the 
loan is being advanced. Therefore, 
the question of utilising public money 
into this private company in this 
context does not arise at all, â .d I 
think it is out of context.

So far as the question of invest
ment is concerned, I would consider 
it only in the shape of equity capital 
and not in any other shape. If the 
equity capital of a private company is 
held by another private company, both 
are private companies, and no public 
funds are involved, because both are 
private companies. Therefore, in this 
case, the question of employment of 
public money in a private company 
does not arise at all.

The only point which we have re
presented in the Federation’s memo
randum is that when in a private 
company, to the extent of 33 per cent 
or more, public money in the shape 
of investment is employed, then and 
only then, it becomes a public money, 
and not otherwise. That is our sub
mission. That is the meaning which 
we have put to the Sastri Committee's 
suggested clause, and we have consi
dered the Sastri Committee's clause 
in the context of this explanation.

Shri Feroze Gandhi: Does it mean 
that in private companies, no public 
money is employed?

Shri Shriyans Prasad Jain: The
question as I have followed it is like 
this. The question is whether public 
money is invested in a private com
pany or not.

I have explained my point of view 
very clearly, and I am prepared to 
explain it further. I have differen
tiated the employment of public money 
in a private company in two forms; 
one is in the form of investment in 
the shape of equity capital; and the 
other is money being employed in 
the shape of borrowings. So far as 

*4ht question of borrowings of public

money by a private concern is con
cerned, I rule them out; my submis
sion is that public money is being uti
lised after careful consideration of 
the lending company, and in that sense 
of the word, public money is not 
employment in a private company.

So far as employment of public 
money in a private company is con
cerned, that is only in the shape of 
investment and not otherwise. If the 
investment is to the extent of less 
than 33 per cent— we have drawn a 
line at this percentage— even though 
it may be by a public company or 
more public companies, and it should 
be treated only a private company. 
But when the investment is more 
than 33 per cent we are prepared to 
concede that in that case, it should be 
treated as a public company.

I would also like to draw the at
tention of the comiflittee to another 
point. According to the amending 
clause, when there is a hundred per 
cent subsidiary, it would be treated as 
a private company; but in case of 
foreign companies where the entire 
paid-up share capital is held by one 
or more companies, still it is treated 
as a private company.

There is a discrimination made here 
between a foreign company and an 
Indian company. If an English com
pany or a foreign company holds 
shares to any extent, even if it is 
held by a public company, still it is 
being treated as a private company, 
whereas in the case of the Indian 
company, if the shares of a private 
company are held by another public 
company or private company, then; 
it is treated as a public company. I 
would point out that there should not 
be any discrimination between Indian 
companies and foreign companies in 
this respect.

Shri Madanmohan M. Ruia: That
is not the intention.

Shri Morarka: I regret to say that 
my question still remains unanswered.

Chairman: That is my opinion also. 
When three of them have answered.



155

and it still remains unanswered, then 
( e  should be content with that. The 
hon. Member may proceed to his next 
question.

Shri Morarka: Let me make one
more attempt. Even if the present 
suggestion of the witnesses is carried 
out, still would that satisfy the re
quirements of the Sastri Committee’s 
recommendation, namely that public 
money is involved to a considerable 
extent, because in the amendment 
suggested by them in their memo
randum, there is nothing to distin
guish between considerable money and 
a little money, «even if it is public 
money in both cases?

Chairman: Why should we ask from 
the witnesses whether the require
ments of the Sastri Committee's re
commendation would be satisfied or 
not?

Shri Morarka: I shall give you the 
reason which perhaps would satisfy 
you.

The present amendment is based on 
the Sastri Committee's recommenda
tion. To that amendment, the Fede
ration has suggested an amendment 
with their own reasons. Even if we 
were to accept the suggestion of the 
Federation, still it would not solve 
the problems which we are facing.

Chairman: The question might be 
put this way that it will not solve the 
difficulties that we are experiencing. 
Why should we say that it will not 
fulfil the requirements of the Sastri 
Committee’s recommendation?

Shri Morarka: Because, when a
suggestion is made, we are certainly 
entitled to know what is the rationale 
behind it

Chairman: We have put that ques
tion; it is quite legitimate. ^

Shri Lakshmipat Singhania: I have 
already made my submission on that 
point. I do not think I am capable 
of finding out the difference between 
the Sastri Committee’s recommenda
tions and the amendment here.

Shri Naushir Bharucha: With re
gard to clause 15, would it meet your 
point of view if we say that in order 
to determine the public character of 
the capital of a company, there should 
be two qualifications, namely, the 
qualification of 25 per cent of the 
paid-up share capital and also the 
qualification that the number of 
shareholders should exceed 51. You 
are reconciled to the position that if 
there are 51 persons, then it is a pub
lic company.

Shri Lakshmipat Singhania: We
have not said so.

. Shri Naushir Bharucha: The law
says that. So, supposing we put the 
additional qualification: 25 per cent
share capital plus a membership of' 
not less than 51.

Shri Lakshmipat Singhania: Capital 
is something and membership is some
thing else. We have made a very 
simple suggestion here to raise the 
percentage from 25 to 33. Let us not 
mix up two things.

Shri Madanmohan M. Ruia: The
present law does not permit any 
company with a membership of over 
50. If you want to change the existing 
law, the answer would be quite differ
ent.

Shri Naushir Bharucha: The point I 
am making is this. You will be satis
fied, according to your memorandum, 
if the percentage is raised from 25 to 
33. Will it meet with your approval 
if it is not raised to 33 but if the 
membership is restricted as to remain 
round about 50 or 51? Have you any 
objection?

Chairman: There is no question of 
their objection if the . law provides 
that. Their point of view is restrict-
ed to capital.

Shri Naushir Bharucha: So, the
quantity of the capital is your cri-
terion?

Shri Lakshmipat Singhania: Yes,
Sir.

Shri Naushir Bharucha: On page
12, you have made reference to
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certain expenditure and certain 
amenities provided to ,the m anagerial 
staff for company purposes. Could 
you tell me how you are going to dis
tinguish between amenities which 
are really debitable for company's 
purposes and amenities which are 
going to benefit the m anagerial staff.

Shri Lakshmipat Singhania: I
believe that such small amenities like 
the use of a car or telephone or the 
use of the directors* bungalow at the 
factory end or things like that are 
very  difficult to distinguish. I do not 
know whether it is practicable for the 
Government to appoint an inspector 
for each company to find out how 
jnuch mileage a car has done on some, 
body’s personal account and how much 
on company’s account.

Shri Naushir Bharucha: W ould you 
' be satisfied, as an alternative, if w e 

specify certain sum and say that 
upto that sum it m ay not be included 
and over and above that it m ay be 
included?

Shri Lakshmipat Singhania: I be
lieve that can solve the question.

Shri Murugappa Chettiar: But it
also depends upon the size of the 
companies. A  bigger company m ay 
require a bigger amount.

Shri Naushir Bharucha: I quite
appreciate your comment on page 14 
when you say that if the entire de
preciation has to be set apart, there 
w ill be no dividend to declare. Would 
it meet your point of view  if it is 
provided that no dividend exceeding 
six per cent over a certain number of 
years only m ay be given, if there is 
inadequate provision for depreciation.

Shri Lakshmipat Singhania: I be
lieve that it should satisfy us. I only 
w ant to add that if there is a reserve 
fund or if  the dividend is given out 

:C>f the dividend equalisation fund, it 
1 should not be taken into account. 
"Then, w e have pointed out the diffi
c u lt ie s  regarding new companies.

Shri Naushir Bharucha: A re  you
reconciled to the fact that deprecia
tion has to be calculated on income- 
tax basis?

Shri Lakshm ipat Singhania: Yes,
Sir.

Shri Naushir Bharucha: Regarding 
audit, certain companies have got a 
good integrated system of internal 
audit. In order to obviate the need 
for auditing the branch, w ould you be 
satisfied if powers w ere given to the 
Government to exem pt certain com
panies where the Government is 
satisfied that the company has a good 
system of internal audit?

Shri Lakshm ipat Singhania: Wc
have no objection to that but m y sub
mission is that it w ill not be possible 
for all the sm aller companies to have 
internal auditors. It depends upon 
the business and there are different 
types of business. Supposing a com
pany is trading in cotton, it m ay have 
50 branches.

Shri Naushir Bharucha; On page
19, you are objecting to the investi
gation of related companies. How do 
you get over the fact that these com
panies have vital information which 
should be disclosed to the investi
gation?

Shri Lakshm ipat Singhania: The
C entral Government have got power 
to investigate under a distinct law.

Shri Naushir Bharucha: Y ou  cir
cumscribe that power by saying that 
relevant evidence must not be brought 
in. How do you expect investigation 
to go on?

Shri Lakshmipat Singhania: I do
not think that w e have any such in
tention.

Shri Naushir Bharucha: L et us turn 
to page 24. I am asking you 
frankly for your opinion. W ith 
regard to the question of the 
appointment of the sole selling agent 
I want your frank opinion. The 
bottom of this clause can be knocked 
out com pletely— even if this power
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Is exercised— for instance, by appoint
ing two agents instead of one sole 
selling agent. One of them can be a 
dummy. Would it be practicable to 
carry on a scheme in which you 
appoint one real sole selling agent 
(and one a dummy agent) and not 
ca ll him a sole selling agent? To get 
over the provisions you appoint two 
agents in one area— one your real 
favourite and the other a dummy. I 
w an t to know  from your experience 
as a practical w orking businessman 
w hether such a thing w ould be diffi
cu lt to operate.

Shri Lakshmipat Singhania: Even
in elections you have got dummy 
candidates.

Shri Naushir Bharncha: I would
like to know w hether it is possible.

Shri Shriyans Prasad Jain: We are
opposing this suggestiony So far as 
the amending B ill is concerned, it is 
said that Government w ant to assume 
power. But I think . the amending 
clause is about whether in a parti
cular industry or trade the selling 
rgent can be discontinued. The 
question of appointment, I think, is 
not in the amending Bill.

Shri Naushir Bharucha: A t present 
things are not definite. You have got 
the sole selling agent but you m ay 
say that he does not come under the 
m ischief of that clause at all because 
there is no sole selling agent.

Shri Shriyans Prasad Jain: We are
not here to suggest how the clauses 
are to be circumvented. I think w e 
can leave it to the law yers to say 
w hat is to be done at that time. We 
are here to explain our point of view.

Chairman: Those who frame laws 
have also to look to these contingen
cies.

Shri Naushir Bharucha: I want to 
know from your practical experience.

Shri Lakshmipat Singhania: There 
cannot be a precise and definite ans
w er to that. It w ill depend On the

question of each appointment. There 
might be good intentions; there m ight 
be bad intentions. So far as bad in
tentions are concerned, we do not 
approve of it.

Shri Naushir Bharucha: The prob
lem of inter-company investment has 
been w orrying us. You rightly say 
that, perhaps, industrial development 
m ight be retarded if inter-company 
investment is restricted. I also quite 
appreciate your difficulties in com
plying w ith  the requirements of the 
clause as it is worded. Would it 
meet your objections or would it re
move your difficulties if you recast 
the scheme of the clause in such a 
w ay that companies m ay be free to 
invest where they like— without afiy 
restriction? Secondly, if the invest
ment exceeds 30 per cent of the 
investing company’s share capital, in 
that case you only give intimation to 
the Government. And, thirdly, if the 
Government disapprove of it, then, 
that investment w ill have to be dis
posed of. If this via media is evolved, 
would that meet your objection?

Shri Lakshmipat Singhania: So far
as intimation to Government is con
cerned, we w ill intimate to G overn
ment; there is no doubt about it. But 
if Government does not approve, it 
should be dislodged— I do not know 
how far it is practicable. There m ay 
be hundreds of examples.

Suppose a new company is formed 
Several companies m ight have subs
cribed to its shares. How can such 
companies dispose of those shares if  
not approved? It is not practicable. 
Therefore, I cannot agree to a solution 
which I might feel com pletely im
practicable.

Shri Ruia: It is not alw ays possible 
in a new company. It is all right in 
the case of certain companies where 
the shares are over-subscribed. There, 
it may be a different thing. You may 
simply sell your shares. It is not 
possible in a new company that you 
can immediately sell the shares if
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Government disapproves. This would 
dislocate the working of companies

Shri Naushir Bharucha: How are
you going to have a check on mala 
fides? Your.answ er can only m e a n .. . .

Shri Kanungo: His answer is already 
there that the shareholders are the 
best judge of mala fides.

Shri Ruia: We have also said that 
w e would be agreeable if it is thought 
that when you give this power to 
the shareholders, it should be not & 
bare m ajority but a bigger m ajority.

Shri Kammgo: Your basic point is 
that the judge is the shareholder not
withstanding the fact that in certain 
companies 60 per cent of the shares 
are held by a group or person.

Shri Naushir Bharucha: He m ay do
something against the interests of the 
40 per cent.

Shri Avinashilingam Chettiar: On
pages 11 and 12 you have said:

“The Committee wish to point' 
out that in the case of the bigger 
companies, depending upon the 
volume and nature of work, d if
ferent categories of managerial 
personnel w ill be required."

Shri Lakshmipat Singhania: It is a l
ready there; for the tnanaging direc
tor or others, the approval has to 
be taken from the Government. But 
here you are restricting it to ‘mana
ger*.

Shri Avinashilingam Chettiar: Is
there any company which you can 
say has appointed managing agents, 
managing directors and Secretaries 
etc.— all of them? •

Shri Murugappa Chettiar: When w e 
say managers, if it means managers 
who are entitled to commission etc. 
as the treasurers, secretaries etc. it is 
a ll right. But w hat w e mean is this. 
I f  manager is supposed to be a mana
ger of a firm, it might be a commer
cial manager, export manager, factory 
m anager etc. There m ay be different

managers. If your conception o f 
m anager is as secretary and treasurer 
or managing director or any such 
thing, w e have nothing to say.

Shri Kanungo: A s defined in th e
Act.

Shri S. P. Jain: We visualise four 
kinds of management; one, manage
ment by the managing agent; the 
next, secretary or treasurer; the third, 
managing director and the fourth is 
the manager. We do not visualise 
that there w ill be overlapping mana
gement. We are prepared to accept 
this so far as manager as defined in 
the Companies Act.

But, when we loosely use the w ord 
'manager* w e are not using it as de
fined in the Companies Act; we a m  
using it as a departmental manager or 
works manager. If it is ‘manager* as 
defined in the Companies Act, there 
should be no overlapping.

Shri Avinashilingam Chettiar: On
page 13, you have pooh-poohed the 
idea of introducing this clause. Don’t 
you think that in the case of some 
bigger companies the value of the 
perquisites is much more than th e 
monthly salary which is paid?

Shri Lakshmipat Singhania: It is
difficult to say which company is 
giving what perquisite. Last tim e 
this question carne up in regard to  
income-tax. There are certain .per
quisites which have been defined in  
that Act and those perquisites are a ll 
taxable. We do not want to tak e  
advantage of those perquisites w hich 
are in bigger industries but we on ly  
want to avoid misunderstanding bet
ween the authorities and the company. 
The reason is, for many provisions, 
there is a big penalty, and it is said 
that for small amenities like tele
phone, motors or tea or other things, 
the expenses should not be included 
or that there must be a lim it on per
quisites amounting to Rs. 5,000 or Rs-
10,000 according to the size of the 
company. That is all. W e have no 
object such as to take indirect advant
age of those perquisites.
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Shri Chettiar: May I know w he
ther the income-tax, when charged, 
is on a notional value or the actual 
value?

Shri Lakshmipat Singhania: It de
pends upon case to case. I cannot 
.give a general answer to that.

Shri Chettiar: A bout clause 62— pay
m ent of dividends,— in w hich appro
priation of depreciation is also men
tioned, you have mentioned, as many 
>others have mentioned earlier, that in 
companies which are beginning to 
compel people to give depreciation 
according to the income-tax formula, 
the provision w ill prevent people 
giving dividend and that it acts as a 
deterrent in the formation of com
panies and you w ill also agree that 
provision even for depreciation is 
necessary. Have you any via media 
o r  suggestion to offer b y  which both 
can be safeguarded?

Shri Lakshmipat Singhania: I think 
an  hon. Member has put a suggestion 
w ith  which we have agreed. If it is 
six per cent, ceiling is made on that 
and in older companies where the 
dividend is paid from the old reserves 
it is not included in this A ct.' I think 
then that we have no objection.

Shri Chettiar: You w ill agree that 
more than six per cent w ill not be 
paid until the reserve is built up 
according to the income-tax rate.

Shri Lakshmipat Singhania: You
Icrow all the reserves are put in the 
management. If the dividend is paid 
from  the reserve then it should be 
taken from the old profits.

Shri Chettiar: Coming to clause 75, 
page 17; with regard to the audit of 
branches you have also said that there 
are difficulties in auditing branches. 
Others have said that there are big 
branches and small branches. Would 
you like to distinguish Jt>y a regulation 
in the A ct which are the big and 
w hich are the small branches?

Shri Lakshmipat Singhania: We
again at this stage request you to

kindly leave this matter to the share
holders of the company, because it is 
very  difficult for me to say here for 
each company which is the sm all one 
and which is the big one— sm all 
branch or a big branch. I have person- 
nal experience of some branches. 
Suppose I have one branch in Colombo 
or Nairobi, it is difficult to get 
auditors there. I have a branch in 
Indonesia where no auditor is avail
able, and I am going to be penalized. 
Therefore I put before the share
holders that this is not practicable and 
I say, “exem pt it” . Therefore, this 
is not such a m atter where the m anage
m ent tries to derive indirect benefit. 
It is a matter of facility. Therefore, 
I would request that this clause 
should not be put in.

Shri Chettiar: W ill you agree that 
in Nairobi or Colombo you should 
get the permission of the Department 
not to audit?

Shri Lakshmipat Singhania: I w ill
give you an example. There is a 
company whose accounts have to be 
closed within a certain period. The 
latitude which w e used to get from 
the Registrar of the companies for 
delaying the accounts is also being 
eliminated. I am in the eighth month 
which is running. How long w ill it 
take? I cannot get the accounts 
ready by that time. Then the question 
is that one should ask for permission 
of the Administration, and say that 
the accounts are going to be delayed. 
That is a m atter which has to be 
considered. If the shareholders say 
that the branch accounts cannot be 
audited in such circumstances then it 
is practicable.

Shri Chettiar: Let us refer to page
23, clause 101 dealing with quorum for 
meetings. You say:

‘T h e  Committee are of the 
opinioi? that the proposal is not
practicable---- the m atter cannot
be decided by the third director 
and has to be decided by the 
general meeting. This w ill mean 
unnecessary expense and delay.”

873 L S — 11.. i
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Do you not think this itself is the 
reason for which you go to the general 
body? Between three directors, if  a 
contract is made up, and that is made 
between themselves, and then when it 
is left to the single director a fter
wards, this itself is mala fide.

Shri Murugappa Chettiar: We can
have a regulation that it w ill be 
ratified at the next general body 
meeting when there is no quorum. 
When there is a quorum of only one, 
in such cases, it can be ratified by 
the next general body meeting.

Shri Chettiar: A fter a fait accom pli 
There is only one other matter. I 
come to page 28— clause 128. This 
clause extends to page 29 also. It 
deals with remuneration of managing 
agents. It says:

“If for such technical w ork the 
services of other persons are 
obtained, separate remuneration 
w ill have in any event to be paid/’

W ill you refer to the amendment 
recently introduced in Great Britain 
in 1952 to clause 128 in which the 
word “managerial” has been intro
duced specifically to confine the 
remuneration to managerial w ork and 
not to technical work? It was specifi
cally provided that the remuneration 
of 10 per cent or whatever it is would 
be confined to managerial w ork so that 
the technical work done by others is 
included. What is your complaint in 
saying that for technical w ork other 
than managerial services rendered by 
the managing agent the payment 
should not be included?

Shri Mazumdar: It is an inadequate 
understanding.

Chairman: Shri S. P. Jain said that 
so far as the definition of the word 
“m anagerial” is concerned, if that 
w ere to be confined to it, they have 
no objection. ^

Shri Shriyans Prasad Jain: There
are two distinct functions. One is the 
function of the managing agent and 
the other is the function carried on

by the others. It does not necessarily 
mean that all the functions are to 'b e  
done by the managing agent. The 
function of the managing agent is to 
manage and govern the company. It 
m ay not be that the managing agent 
should be a technical person. There
fore, if a particular director of the 
managing agents happens to be a 
technical person, and he is, under 
section 314 employed by that company 
for a fu ll or a part-time job, in that 
case, m y submission is w hatever 
remuneration is due to him by virtue 
of section 314 should not be a deduc
tible item w hile calculating the m anag
ing agency commission. If section
128 as it stands is being adopted, then 
it is permissible under section 314 
that he can draw the remuneration. 
But w hile the commission of the 
managing agent w ill be calculated, 
w hatever remuneration is there w ill 
be deducted. I do not think it is the 
intention that what is permissible 
under one clause should be nullified 
by another clause.

Shri Chettiar: I refer to the amend
ment to section 198(1).

Shri Shriyans Prasad Jain: I do not
want an amendment to section 198(1). 
There are several clauses under section 
198. Sections 309 and 314 should be 
added.

Shri Kanungo: This w ill apply only 
when the director is a director of the 
m anaging agency company or also 
of the managed company.

Shri Shriyans Prasad Jain: Q uite
right. If the managing agency com 
pany is a firm or a partner or if  the 
managing agency company is a cor
porate body, in that case, if that also 
happens to be the director of a 
managed company, only then it w ill 
be applicable. Otherwise it w ill not 
be applicable. * r

Shri Kanungo: So, you like the 
Director who is a director of both the 
companies to be excluded#
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Start Chettiar: To do the technical 

job.

Shri Shriyans Prasad Jain: Not only 
technical.

Shri Kanungo: Not technical. He 
is referring to the other section also—  
for specific work.

Shri Shriyans Prasad Jain: I would 
like to add a few  words. The point 
is, I also want to draw the attention 
of the Committee to clause 309 in 
this respect. Clause 309 empowers the 
board of directors to give one per 
cent commission. Then if  the com
pany is being managed by the m anag
ing agents, the bo£rd of directors are 
empowered under clause 309 to give 
one per cent to any director for any 
special services rendered. If a special 
assignment is b ein g . done or is being 
made by any person w ho happens to 
be the director of a company or also 
a director of a managing agent’s 
company— when it is a special assign
ment— and if  it does not come within 
the powers or w ithin the definition of 
services of the managing agents, in 
that case, whatever the remuneration 
to the extent of one per cent would 
be given to that director while calcu
lating the managing agency commis
sion here and it will be a deductible 
item.

I would go a little further. If the 
managing agent is also a director of 
the company and he renders service 
as a director, that fee should not be 
deducted. If that fee is also deducted, 
that is unfair.

Shri T. S. A. Chettiar: There is an 
advisory committee and a suggestion 
has been made that it should be on a 
statutory basis. What is your exper
ience in regard to its working? Would 
you like it to continue as it is or should 
there be a statutory provision?

Chairman: That would be a different 
thing. *

Shri L ai Bahadur Shastri: There is 
no clause for *h at in the Bill.

Shri Ruia: We have not thought it 
over.

Shri J. S. Bisht: In page 33, with 
regard to clause 138, you say:

‘T h e  Committee are opposed to 
the limitation of the total invest
ments of a company in all other 
companies. The history of the 
last few  years has proved that 
new  company formation and conse
quent industrial expansion has to 
a large extent been made possible 
b y  inter-corporate investments. 
Such inter-corporate investments 
have, therefore acquired a signi
ficance and have been recognised 
as useful. If the proposal is 
accepted, the Committee have no 
doubt, that it would arrest the 
further development of our eco
nomy. The Committee are, there
fore, opposed to the restrictions 
on investments of one company in 
other companies to 30 per cent of 
its subscribed capital.”

Could you tell us w hat would be your 
suggestion to prevent such m alprac
tices as purchasing another company 
w ith the reserves of one company, 
from  that purchasing another com
pany and so on? What is your sugges
tion for safeguarding against such 
mala fide practices?

Shri Singhania: I have already
given m y suggestion. It should be 
left to the shareholders and not m erely 
to the directors. '

Shri J. S. Bisht: If a person happens 
to control a m ajority of shares, he 
can get through it.

Shri Singhania: If a person controls 
a m ajority of shares, he is the owner 
of the company.

Shri J, S. Bisht: In page 59 of the 
Bill, in clause 138, suppose the first 
proviso and sub-section (3) are drop
ped, as recommended by one of the 
witnesses here, what is your reaction?

Shri Singhania: This would me^n 
further curtailm ent of the powers.
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Shri J. S. Bisht: A  very important 

industrialist yesterday recommended 
the dropping of the first proviso and 
sub-section (3) and he w ould be 
satisfied with the rest.

Chairman: He might have had his 
own views.

Shri J. S. Bisht: I w ant to know 
whether the witnesses here are agree
able to it.

Shri Singhania: We are not agree
able to it.

Shri Tangamani: In page 15 of your 
memorandum dealing w ith clause 63, 
you tell us that there is not a single 
instance which has been brought to 
your notice of the dividends having 
been declared, but not paid. I f  that 
is the reason w hy do you object to 
this amendment which lays down that 
persons who are know ingly a party  to 
this defraud are punishable w ith  14 
days simple imprisonment and also 
fine?

Chairman: For that an answer was 
given. The witness said that if some 
shareholders are dead and if  some 
are not traceable, once the money is 
deposited, it cannot be drawn back 
and that w ill become the entire pro
perty of the bank for eternity.

Shri Tangamani: W ill not a provi
sion like this on the statute-book 
guarantee to the shareholders the pay
ment of dividend? As an organisation 
representing not only the various 
companies but also the shareholders, 
what is your objection?

Chairman: Their point of view  is 
that there has been no complaint 
absolutely, not even a single instance 
where a claimant m ight not have been 
paid his due share of the dividend. 
W hy should there be a provision 
requiring the management to deposit 
the money in the bank which would 
cause further complications?

Shri Singhania: Yes, Sir; that is our 
point.

Shri Tangamani: W hat w ill be the 
other method w hich you w ill suggest 
for guaranteeing the paym ent of the 
dividends declared?

Chairman: There is no difficulty
according to them; w hy should w e 
find out a solution?

Shri Singhania: This A ct provides a 
penalty if the dividend is not paid 
within three months. That solution 
is already there.

Shri Tangamani: Y our objection, I 
take it, is only against the penalty of 
imprisonment and not fine?

Shri Singhania: This penalty clause 
is unique. The word used is “and” 
and not “ or” .

Chairman: He says, even if the 
penalty is there, the court should 
have the discretion to decide whether 
the penalty of imprisonment is neces
sary or the ends of justice w ould be 
met by fine.

Shri Tangamani: Please turn to
page 27 of your memorandum, dealing 
w ith clause 124 which creates a new 
section 235A prohibiting subsidiary 
companies being managing agents. 
In the note you have given you tell 
us that the company law  amending 
committee has not considered it, but 
you have been candid enough to 
say that this cuts across foreign col
laboration. Is this the reason w h y 
you oppose the creation of section 
235A?

Chairman: The (reason given was 
that it w ould be discriminatory and 
would be rather prejudicial to the 
interests of Indian companies as 
against the foreign ones.

Shri Singhania: That is not the 
reason, Sir.

Chairman: I am sorry; you m ay 
give the reason now.

Shri Lakshmipat Singhania: We do
not understand w hat could be the 
evil of it if a subsidiary company is
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going to be managing agents and we 
iuive advanced a further reason that 
suppose a foreign collaboration is 
needed in one of the businesses of 
the m anaging company— where it is 
managing 5 or 6 businesses— and the 
foreign collaboration comes in, then 
it is not practicable for a subsidiary to 
act as managing agents.

Shri Tangamani: Page 10 of your 
Memorandum, clause 58, section 197. 
You are particular about the C hair
man’s speech being published at the 
expense of the company. But m ay I 
just point out that where the chair
m an’s speech alone is published, given 
wide publicity, it has created diffi
culties in the recent past as in the case 
of the Madura M ills Co. Ltd. w here 
there was a dispute between 22,000 
workers and the management? The 
view  of the chairman which alone was 
published has considerably em bar
rassed /the State  Governments and, 
more or less, postponed the settlement 
of the dispute. Is not Mr. Chettiar 
aw are of such a thing which happened 
only six weeks back?

Shri A. M. M. M urugappa Chettiar:
It was published in papers. I think, 
as far as shareholders are concerned, 
they are given all the details of the 
minutes of the meeting etc. Minutes 
of the meeting are sent to all the 
shareholders separately.

Shri Tangamani: The mere fear
expressed was, more or less, proved 
in a particular case because it does
not give the whole picture and
emphasis is given on a particular 
issue. Probably, it m ay be a genuine 
desire on the part of the chairman to 
help but the net result has been 
prolongation of a particular dispute, 
as it has happened in this case.

Chairman: The answer is, it m ay 
mislead outsiders, but the shareholders 
have other sources of getting true
information and they are getting that 
regularly.

Shri A . M. M. M urugappa Chettiar:
That is the point.

Shri Tangamani: It affects the in
d u s t r y  v e r y  b a d ly .

Shri A. M. M. M urugappa Chettiar: 
We are concerned w ith  the share
holders’ interests and shareholders' 
interests are fu lly  safeguarded.

Shri Tangamani: Page 16 of your
Memorandum. Even some of the w it
nesses who came before you did not 
very much like the idea of the regis
trar's inspecting documents. Do you 
hold that the registrar should be de
prived of the powers which are 
sought to be given under clause 76? 
Here, at the instance of a shareholder 
or a creditor, the registrar can inspect 
certain documents. Do you oppose 
giving the powers to the registrar 
under clause 76?

Shri S. M. Shah: The point at issue 
is whether the powers should be 
vested in the Registrar or not. Under 
the present Act, the powers are 
already vested in the Government. If 
a complaint has been brought to the 
notice of the Company L aw  Adm inis
tration, they can appoint inspectors 
and investigate the matter. The only 
question to be considered is whether 
additional powers have got to be 
given to the registrars of companies 
for this purpose. This clause goes 
even beyond the scope of the recom
mendations of the Commission inas
much as when a creditor complains, 
in that case also the registrar can call 
for certain information. A ll that was 
not envisaged. W hat w ill happen is 
that a number of frivolous complaints 
w ill be brought before the registrar 
and the registrar w ill have to call 
v e ry  often the company management 
to explain and produce the docu
ments. For this purpose, extra staff 
m ay have to be engaged.

Shri Tangamani: ClaOse ’ 04 Von 
did answer to a question put by Mi*. 
Naushir Bharucha. ’ What I would 
like to know is, would you not like
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some kind of control from  the G o v
ernment side when the company 
wants to appoint a sole selling agent?

Chairman: I can answer for them.

Shri Tangamani: They have given 
answer in a dubious w ay in the Memo
randum.

Chairman: I can give you answer on 
a clear way. It is that, they would 
not like Government interference. 
Shall I proceed further?

Shri Tangamani: I thought Mr. Jain 
was going to say something.

Chairman: They agree w ith me.

Shri Easwara Iyer: You have said 
that you have prepared this Memo
randum on the basis of shareholders’ 
point of view  and that lesser control 
is conducive to the shareholders. Do 
you agree w ith the principle that the 
m ajority shareholders should not 
oppress minority shareholders?

Chairman: There ought to be no
oppression by the m ajority. E very
body would agree w ith the principles.

Shri Madanmohan R. Ruia: There
ii  already a provision . . . .

Shri Easwara Iyer: That m ajority
shareholder becomes practically the 
owner, I do not agree w ith him. That 
is w hy I am putting this question.

Shri Madanmohan R. Ruia: Already 
there is a provision.

Chairman: The answer is, already 
there are provisions in the Act.

Shri Easwara Iyer: I want to know 
w hether they concede the position 
that minority shareholders should not 
be oppressed by a few  m ajority share
holders.

Shri Madanmohan R. Ruia: Yes, of 
course. ‘

Chairman: The answer given is, 
"Yes, Of course*.

Shri Easwara Iyer: Page 15, clause
63. You object to the deposit of the 
dividends in a scheduled bank or the 
State Bank. Now, can you tell me, 
w hat you consider the nature of the 
moneys which have become the de
clared dividend? I w ill put it in this 
way, whether it is the property of the 
company or the property of the share
holders once the dividend is declared.

Shri Lakshmipat Singhania: The
company itself is a property of the 
shareholders, and therefore all the 
w ealth of the company belongs to 
shareholders. Nobody else is the 
owner.

Shri Easwara Iyer: Do you agree 
w ith the view  that the company has 
a legal entity quite apart from the 
shareholders?

Shri Lakshmipat Singhania: No,
Sir.

Shri Easwara Iyer: Do you mean to 
say that the use of the declared d ivi
dend for purposes other than giving 
it to the shareholders w ill amount to 
tem porary misappropriation?

Shri Lakshmipat Singhania: I do
not say so.

Chairman: That would be an opinion 
to be given by the lawyers. We need 
not ask their opinions on legal 
matters.

Shri Easwara Iyer: They practically 
admit that the moneys are being 
adjusted towards other purposes.

Chairman: You need not enter into 
that controversy.

Shri Easwara Iyer: Page 3, clause 
2— Definition of Associate. I have put 
that question to others also. You have 
taken the objection to the definition 
of ‘Associate*, the w ider meaning 
given to the word ‘Associate’. I just 
w ant to know your objection. Is it 
your objection that the holding com
pany w ill be debarred from financing 
these subsidiary companies?

Shri Lakshmipat Singhania: The
position is this, that this definition. . . .
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Shri Easwara Iyer: L et me first 
m ake m yself clear. Supposing the 
managed company is the holding com
pany and there is a subsidiary com
pany of the managing company, is it 
your view  that by this definition, 
managed company w ill be debarred 
from  financing the subsidiary com
pany?

Shri Lakshmipat Singhania: That
is what we have said.

Shri Easwara Iyer: But if the defi
nition is not accepted, is it not equally 
dangerous because bogus companies 
w ill be created and public funds w ill 
be diverted to them?

Shri Lakshmipat Singhania: For that 
there is already a provision in the 
Act. You cannot create a managing 
agency. The definition of associate is 
ve ry  wide. If the managing agent 
holds the m ajority shares of the 
managed company, what w ill happen 
is that the managed company cannot 
advance money to its subsidiary.

Shri Easwara Iyer: Clause 76, page
18. From w hat I have understood 
from your explanation the position 
seems to be that apart from produc
ing books of account to the labour 
tribunal, this is one more hardship 
to the company. Is it your view ?

Shri Lakshmipat Singhania: The
company law administration has wide 
powers to investigate anything. If 
they are given this power of calling 
for books of account also, you can 
understand how it w ill affect the 
smooth working of companies.

Shri D. L. Mazumdar: It is not cor
rect to say that the Department has 
pow er to investigate anything? Our 
powers are restricted by the provi
sions of the Act.

Shri Easwara Iyer: Do you realise 
that under this amendment the Regis
trar cannot call for books of account 
arbitrarily, but only if  the informa
tion supplied by you is inadequate?

. Shri Lakshmipat Singhania: There
are two things. L et us be very  clear 
about it in our minds. One is the

returns which w e have to submit to 
the Registrar. The second is about 
the books of account. It is the obli
gation of the company to submit cer
tain returns. Now, this amendment 
provides that books of account also 
should be produced before him. The 
account books have nothing to do 
w ith the Registrar. If the account 
books are also to be submitted to the 
Registrar, then he w ill be having un
lim ited powers.

Shri Easwara Iyer: Page 4, defini
tion of ‘relative'. I have asked ques
tions on this to other witnesses also. 
Is there any principle which you can 
apply in the matter of definition of 
this term?

Shri Lakshmipat Singhania: R ela
tions cannot be regulated by any prin
ciple. The existing section and the 
amendment itself are so wide that 
they w ill cover anything.

Shri Easwara Iyer:. Then I take it 
that you have no objection to the 
amended list.

Shri Lakshmipat Singhania: What
w e have suggested is for removing 
some from the list.

Shri Nathwani: Page 14, clause 62. 
You say that if depreciation provided 
in section 350 is to be allowed, there 
w ill be no profit for a few  years to 
come in case of new units. Even 
apart from this provision, a large-scale 
industrial undertaking takes a num
ber ojl years before it goes into full 
production, say three or four years. 
Am  I right?

Shri Lakshmipat Singhania: It is
not fixed. Some industries m ay take 
even 15 years.

Shri Nathwani: It w ill take any
how at least a minimum of three 
years. It m ay take between three 
and 15 years. During this period the 
shareholders w ill not be receiving any 
dividend. T ill the unit goes into fu ll 
production and starts producing goods 
and before it becomes profitable, there 
w ill be no dividend declared. Is ttu»- 
correct?

Shri Lakshmipat Singhania: Yes.
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Shri Nathwani: Has this prospect of 
not getting any return for a period 
ranging from three to fifteen years 
acted as a deterrent so far to pros
pective investors?

Shri Shriyans Prasad Jain: A t p re
sent there is no bar to distribute d ivi
dends out of accumulated reserves.

Shri Nathwani: I am referring to 
new industrial units.

Chairman: He says that the share
holder has nothing to fear because 
there is no provision in law  which 
prohibits distribution of dividends.

Shri Shriyans Prasad Jain: If the
present amendment is adopted, then 
it w ill be a deterrent factor for the 
investing public. In the case of new 
companies or in th e case of some of 
the existing companies which are in 
the process of expansion, the burden 
of the depreciation and the develop
ment rebate w ill be felt to such an 
extent that they w ill find it extrem ely 
difficult to pay any dividend. If no 
dividend is received for a number of 
years by the investing public, then it 
w ill be a deterrent factor to invest 
money. Therefore, our submission is 
that till the company starts earning 
profit, dividend at the rate of 6 per 
cent should be paid in the interim 
period. It should not be more than 
6 per cent.

Shri Nathwani: What I was saying 
is this: A t present no company can
declare dividend out of capital.

Shri Shriyans Prasad Jain: The
present provision is that no dividend 
can be paid unless there is a profit in 
the company. But ‘profit* is never 
defined or determined by the Com pa
nies Act.

Shri Nathwani: Unless there is
profit, no dividend can be declared. 
In the case of a new unit, it m ay take 
at least three or four years before 
there is profit.

Shri Shriyans Prasad Jain: It w ill 
take more.

Shri Nathwani: Even today there iff 
a possibility or probability o f a new  
undertaking not being able to p ay  
dividend for three or four years.

Shri Shriyans Prasad Jain: Yes.

Shri Nathwani: And it has not acted 
as a deterrent to the prospective In
vestors.

Shri Nathwani: If the individuals
have confidence in the future of 
industry and management there w ill 
be no difficulty.

Shri Shriyans Prasad Jain: The pre
sent A ct has come into force only 
from  1st April, 1956. Here the provi
sion has been that the dividend w ill 
be paid out of the profits of the 
company. We are now only in the 
year 1959.

Shri Nathwani: Even after the unit 
goes into production, it w ill take 
some time for the profits to be made. 
W ill section 208 not give some relief 
in a case like this?

Chairman: The answer the witness 
has given is that there are apprehen
sions that for those companies also 
there may not be any profit and 
therefore no dividends. Now the 
apprehensions would be greater.

Shri Nathwani: I have understood
that apprehension. A t the most the 
period w ill be a little prolonged dur
ing which no dividends can be declar
ed. We are taking the case of a 
genuine concern which w ill succeed 
ultimately. W ill not section 208 meet 
a case like this?

Shri Shriyans Prasad Jain: Under
that clause we have to come to G ov
ernment for permission of declaration 
of dividend. Upto 6 per cent it 
should be left to the discretion of thn* 
directors and if w e want to pay higher 
than 6 per .cent in that case w e w ill 
come to Government and ask fo r  
permission and if Government give
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that permission then only more than
6 per cent w ill be paid. ,

Shri Nathwani: Those who invest in 
new undertakings w ill also look for 
appreciation in share value.

Shri Shriyans Prasad Jain: This
m ay not be the main purpose. There

are three factors which guide invest
ments: one is dividend; the other is  
appreciation and the third is security 
of the capital.

(The witnesses then withdrew .)

The Committee then adjourned -
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<Witnesses were called in and they 
took their seats.)

Sbri Shriyans Prasad Jain: First
of all, I am very thankful to you on 
behalf of the Federation and on be
half of my colleagues, to express my 
gratitude for the opportunity you 
have afforded to us to present our 
case. We have already put forward 
our point of view  in the memoran
dum which w e have submitted. I 
do not propose to take each and 
every clause referred to therein, but 
I would like to elaborate on ten or 
tw elve clauses, so that we may be 
able to place our detailed, viewpoint 
on those clauses.

Chairman: That is all right. The
witness m ay begin now.

Shri Shriyans Prasad Jain: I w ill 
request Mr. Ashar to speak about 
clause 15 and then I w ill continue.

Shri J. J. Ashar: Under clause 15, 
an y investment in ar private company 
of public funds w ill be converting that 
private company into a public com
pany. The question is what kind of 
investment would be or should be 
treated as such for this purpose. I 
w ill give an extrem e example— and I 
think an extreme example w ill illus
trate the point quite forcibly.

T ake two private companies A  and 
B in which there are only tw o mem
bers; and B  invests in the shares of A.

3. Shri B. G. Kakatkar.

Then, what w ill happen is this. I f  
this investment exceeds 25 per cent 
of the paid-up capital of A, then, A  
w ill become a public company.

This is an extrem e example of how 
a purely private company investing to 
the extent of 25 per cent only in other 
companies which are algo private and 
having only two members w ill result 
in the conversion of the first company 
into a public company. So, I suggest 
the whole position might be examined 
from that point of view . I have given 
an extreme example to show that this 
particular point requires to be very 
seriously considered by the Committee.

There are several technicalities also. 
For instance, under the Companies 
Act, you cannot m ake a company 
which has only less than 6 or 7 mem
bers into a public company. I sup
pose this is a kind of over-riding 
provision; although a company has less 
than 6 or 7 members, it will, never
theless, b y  virtue of this clause, be 
converted into a public company.

In our memorandum w e have made 
a suggestion which is worth considera
tion. For the purpose of the Income- 
tax Act, under section 23A there are 
two types of companies, those in which 
the public are substantially interested 
and those in which the public are not 
substantially interested. Section 23-A  
applies to those companies in which
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the public are not substantially inter
ested and it does not apply to those 
companies in which the public are 
substantially interested. In comput
ing the number of persons who w ill 
be included for the purpose of 23-A, 
they do not take into consideration at 
a ll the private companies. They are 
treated as individuals. W e suggest for 
the consideration of the Committee 
that a similar criterion be adopted for 
the purpose of clause 15.

If the funds of a company w hich is 
treated as a company in which the 
public are substantially interested for 
the purpose of the Income-tax A ct are 
invested in a private company to the 
extent of 25 per cent or more, then, 
that private company should be treat
ed as a public company and not other
wise. That is a w ell-know n criterion 
— well-recognised and w ell-tried— not 
only in this country but in other 
countries also where they try  to gauge 
the interests of the public b y  the 
adoption of this criterion. If that is 
done, I think, w e w ill have a feasible, 
demonstrable and a w ell-tried  crite
rion.

If a company is treated as a non- 
23-A company, that is* w ill not be 
subject to the provisions of section 
23-A of the Income-tax Act, then, the 
investment of such a company should 
be taken into consideration for ascer
taining w hether the public is interest
ed or not or w hether public funds are 
invested in that company or not.

I was suggesting that this is a w ell- 
tried and a reasonable criterion about 
which there can be no doubt w hat
ever. That should be the proper 
criterion to be adopted.

Shri Shriyans Prasad Jain: The
n ext clause I would like to take is 
clause 58. It bars the publication of 
the Chairm an’s speech. If the Chair
men’s speeches are published, it has 
now been made obligatory that the 
w hole of the proceedings of the Gene
ral M eetings should be advertised 
along w ith the Chairmen’s speeches. 
The Chairmen's speeches as are being

published today w ill be prohibited i l  
the entire proceedings of the General 
Meetings are not advertised.

We are not able to appreciate this 
point of view — w hy this ban is being 
imposed. As a m atter of fact, the 
Chairm an’s speech may be a part and 
parcel of the proceedings or some
times it m ay not be. The Chairm an’s 
speech does not only deal w ith the 
working of the company and the 
various aspects of the company but 
also deals with the general nature of 
the industry. If one has studied 
Chairm en’s speeches, he w ill note 
that there are a number of features. 
They give the economic review  not 
only of the company but of the parti
cular industry or the general economic 
situation of the country. The various 
expansion programmes and economic 
activities which are going on riot only 
in this country but also abroad are 
dealt with. Therefore, the Chairm an’s 
speech is not only lim ited to the 
interests of the shareholders but it  is 
also in the interests of the general 
public by and large.

So far, to my knowledge, the share 
holders of no company have objected 
to these publications. When the share
holders are not opposed to the publi
cation of these speeches, w e do not 
see w h y there should be any ban on 
the publication of the Chairm an’s 
speech.

N ext I w ill deal with clause 62 
which prohibits the distribution of a 
dividend unless the depreciation and 
m ultiple allowances are provided for. 
W e have represented in our memoran
dum that the new companies or those 
companies which are engaged in 
expansion programmes w ill be greatly 
hit.

It is the general public who supply 
the capital of these public limited 
companies. I f  the shareholders do not 
get a dividend for a number of years, 
then, it would be a sort of dis
couragement to invest in Joint-stock 
companies. It is a well-known fact 
that new companies or existing com
panies which have large expansion



programmes take a num ber o f years, 
3 to 5 years, or even a little longer, 
to attain that capacity to pay divi
dends. I f  dividend is not being paid 
unless that capacity is achieved, it 
w ill retard the formation of new  cem- 
panies and, ultim ately, the growth of 
economic development of the country.

Therefore, our suggestion is that w e 
must strike a via media and find out
*  solution for this difficulty. In our 
memorandum w e have suggested that 
a  6 per cent dividend be allowed till 
the whole depreciation is not provid
ed for. That is for the interim  period  
W e suggest that this w ill solve the 
problem and the shareholders also w ill 
not be put to any disadvantage.

Now, I come to clause 63. The new  
Companies A ct came into force in the 
year 1956. We have hardly w orked 
it for two to three years. In the exist
ing Companies Act, it has been pro
vided that dividend must be paid 
after the declaration within a period 
o f three months. Now, a further res
triction is being imposed or is con
templated to be imposed, that as and 
when dividend is declared, the amount 
to the extent of the dividend must be 
deposited in the bank w ithin 14 days 
o f  the declaration. No statistics are 
available as to w h y this new  provi
sion is intended. E very company is 
paying a dividend after it is declared 
and within the stipulated time. If any 
company has not paid the dividend,—  
I do not know there can be many 
such companies and even if there be, 
their number w ill be very, ve ry  negli
gible— there are other provisions in 
the A ct to deal w ith the situation. 
This is a provision for the compulsory 
deposit within fourteen days. Suppose 
a company has declared a dividend 
today and wants to distribute it, say, 
after a couple of months, w h y should 
it be made obligatory on the part of 
the company to deposit the money 
within 14 days? It w ill distribute the 
dividend as and when the dividend 
warrant is being issued. If the period 
is considered too long, it can be res
tricted. But w hy this deposit of the 
dividend within 14 days should be

made? It w ill be a hardship particu
larly  to the sm aller companies who 
can otherwise synchronize their pro
gramme and look into the various 
necessities of the companies and their 
expansion needs. Therefore, I w ould 
suggest that the present provision 
which is contained in the Companies 
A ct is quite all right and it could 
safeguard the interests of the share
holders. The proposed clause w ill 
entail a lot of difficulties to the com
panies, particularly to the sm aller 
ones.

Shri J. J. Ashar: I would now like 
to deal w ith clause 84. Before I come 
to the recommendation which w e are 
making* in this connection I w ould 
like to deal with some of the aspects 
of that particular clause and some of 
the drafting aspects also. Two points 
are sought to be made b y that clause. 
One is pre-transfer and the other is 
post-transfer; shares before the stage 
they are transferred, that is, the 
apprehended transfer of shares, and 
shares which have been actually 
transferred, and in fact there has been 
transfer which is now proposed to be 
dealt with through that clause.

It is quite obvious that there are 
a bundle of rights associated w ith 
shares, the most important of which, 
in our opinion, is the voting rights. 
It is sought to deny the voting rights 
if Government thinks that through 
that transfer the constitution of the 
board of directors m ay be affected or 
there m ay be a change in the manag
ing agents or in the constitution of the 
managing agents. Later on, in that 
clause, they say that if  it is lik ely  to 
lead to any such change Government 
m ay prevent it by an order of trans
fer.

If the bundle of rights of which the 
most valuable aspect is the voting 
right, then I suggest that this requires 
to be very seriously considered whe
ther the voting right should be cur
tailed. Not only that. The clause 
as it stands is susceptible of this in* 
terpretation: namely, if I am pre
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vented from exercising voting rights 
in respect of the shares transferred 
to me because one of the things men
tioned in that clause would apply, 
then, even m y transferee, the person 
whom I may sell the shares^ w ill be 
affected because they w ill not be able 
to exercise the voting rights for three 
years. That is the meaning, obviously, 
which flows from the clause as it is 
worded. It could not be the intention 
of Parliam ent that a person to whom 
the shares are transferred,’ if he is 
the transferee, for value or for con
sideration, w ill also suffer this disabi
lity. In m any cases they have no 
notice because everybody is not going 
tp know that I have been prevented by 
O pvem m ent from exercising the voting 
rights in respect of the shares which
I, hold.

Therefore, the clause, a9 it has been 
worded, is not only impinging upon 
the property rights, if I put it that 
way, of the shareholders who are pre
vented from  exercising those rights, 
but w ill also impinge upon the very 
valuable rights in regard to voting of 
m y transferee who m ay totally be un
aware of the position as regards the 
notification issued by Governm ent pre
venting me from exercising the voting 
rights. I think that is a very  serious 
matter. It is not a m atter so far as 
that particular shareholder is concern
ed but it is a m atter which affects 
every transferee, whether w ith or 
without notice, and I do say and sug
gest that the clause requires to be re
drafted carefully so as to preserve the 
voting rights of the other parties, that 
is, the transferees.

Then, as w e have mentioned about 
this clause,— and that is the main 
recommendation of ours— this should 
be regarded in the first instance as a 
matter of indoor management. The 
Company L aw  provides for latitude as 
far as possible to the shareholders to 
manage their affairs as far as they 
eta , provided public interests are not 
substantially affected. Here, the share
holders do not come at all. The 
appreciation of the situation is b y  the 
Governm ent and the Government w ill 
issue a notification without consulting

the shareholders at alL If you accept*, 
as I do suggest w e should, the posi
tion that indoor management should 
be respected as far as possible, then 
the m atter should come up to the 
company in general m eeting for con
sultation, and the Governm ent should 
refer the question to the company in 
general meeting whether a particular 
transfer i6 acceptable to the company 
or not, and if the company by a special 
resolution affirms the transfer and 
blesses it, as it were, then w e feel 
that Government should not inter-? 
vene in this m atter unless the case is 
so exceptionally bad that you can 
ignore the wishes of the shareholders 
although they express it through a  
special resolution. That is the crux 
of our recommendation so far as this 
particular clause is concerned.

Shri Shriyans Prasad Jain: I shall 
deal with clause 104. This clause 
empowers the Governm ent to issue 
notification that in a particular 
trade or industry or business, sole 
selling agency cannot be appoint
ed, and if they are to be ap 
pointed, they should be appointed 
with the approval of the Government* 
We are not in favour that the Govern* 
ment may be the authority to d ecide- 
whether a particular trade or industry 
needs selling agents or not. It should 
be left to the discretion of the board 
o f management or to the company 
itself to decide whether they need th e  
services of a person to distribute their 
goods.

It m ay also be possible that occasion 
m ay arise when different decisions 
m ay be taken. It is not necessary 
that when you appoint the selling 
agents, they should be appointed for 
all time to come. Sometimes the 
situation is that you may discontinue 
and sometimes it is felt necessary that 
they m ay be appointed again. In the 
case of a notification that a particular 
trade or industry w ill not have the 
selling agents,* it means no selling; 
agents for that industry w ill be 
appointed unless for special causes ii 
comes to the Government for its 
approval. *
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Therefore, our fundam ental objec
tion is that it should be left to the 
discretion of the shareholders and 
they m ay decide whether a particular 
industry needs a selling agent or not.

Secondly, in this connection I would 
like to point out, while the G overn
ment of India w ill have the jurisdic
tion over the Indian companies, they 
w ill have no jurisdiction over the 
foreign companies. So far as the 
foreign companies’ are concerned, they 
w ill be free to appoint selling agents. 
If this amendment is adopted, they 
w ill be barred to appoint selling 
agents unless they are approved by 
the Government of India. Today, the 
foreign companies w ill have free 
choice to appoint selling agents to 
•operate in this country in any manner , 
they like, w hile the Indian industries 
w ill be deprived of this fundam ental 
right and, therefore, I only submit that 
w e should reconsider this and this 
should be left to the discretion of the 
company itself.

Shri J. J. Ashar: I w ill now come to 
clause 124, which prohibits a subsi
diary of a company from acting as 
managing agent. There is one draft
ing mistake which I would like to 
point out. There is a contradiction 
between clause 124 and clause 127. 
Clause 124 says that a subsidiary can
not act as managing agent. Clause 127 
says, if  a subsidiary of a company is 
acting as managing agent of another 
company, then any changes in the 
constitutions of the holding company 
w ill also be taken as changes for the 
purposes of the constitution of m anag
ing agents. I hope the Draftsman w ill 
agree that there is a contradiction 
between the two clauses and that 
these two clauses require to be recon
ciled.

Shri Sen Verma: There is no con
tradiction.

Shri J J. Ashar: You do not envi
sage a subsidiary company acting as 
managing* agent of another company.

Shri Sen Verma: It eays, a subsi
diary of another body corporate and

that body corporate m ay be an Indian? 
company. There is no inconsistency.

Shri J. J. Ashar: Then, you m ay
say, a subsidiary of another company.

Chairman: If there would be no
Indian company, it w ill not be affected. 
But if there are, then it would apply.

Shri J. J. Ashar: I thought, Sir, in 
the interests of meticulous drafting 
that could have been taken care of. 
The arguments w hy this particular 
clause should not be retained must 
have already been advanced and hence 
I would not repeat them.

Shri Shriyans Prasad Jain: Now I
come to clause 128. Before I deal 
with clause 128, I would like to refer 
in this connection to sections 309 and 
314. Section 309 allows that a director 
may be paid a remuneration to the 
extent of one per cent if they find any 
special cause for it, or if he is asked 
to do any special work. It also says 
that directors are entitled to get their 
fee for each sitting of the Board. If 
this amendment, which has now been 
suggested and is adopted by P arlia
ment, then what is being provided in 
section 309 w ill be taken aw ay by this 
clause. We must be very clear in our 
mind whether we want to give that 
one per cent or the fee for each sit
ting of the Board. If w e are prepared 
to give fee for each sitting of the 
Board, or the remuneration to the e x 
tent of 1 per cent, then in that case 
the words ‘save as otherwise expressly 
provided’ should not be taken away. 
Otherwise, this difficulty w ill arise. 
Suppose there is a director, who hap
pens to be a managing agent also, is 
given some special work which is not 
entirely connected with the manage
ment of the company.

Shri T. S. A. Chettiar: W hat is that 
special kind of work?

Shri Shriyans Prasad Jain: I shall
deal with that point later. Therefore, 
all that remuneration and the fee 
which he is entitled otherwise w ill b? 
deducted out of the commission of
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m anaging agent. Coming to my 
H on'ble friend’s remark, I would say 
th ere can be m any types of special 
assignment. Supposing a company 
w ants to extend their activity, they 
m ay  ask a director to do the spade 
w o rk  and find out the possibility of 
com pany’s expansion programme. 
Secondly, if a director happens to be 
a technical person and the company 
w ants to utilise his services for a spe
cial work, in that case he is entitled 
to a remuneration to the extent of 
w o rk  done by him. Now, if this clause 
remains as it is, it w ill be a cut in 
the commission of the managing 
agents.

In the same way, I would deal with 
section 314. Section 314 empowers 
that a director in the case of body 
corporate m ay be appointed to an 
office of profit b y  a special resolution. 
T hat director’s remuneration w ill also 
be deducted out of the commission of 
the m anaging agents.

Sir, I w ould say, so far as the fee  of 
a  director is concerned, it is personal 
service to the com pany not in the 
capacity of the m anaging agent. He 
is discharging the duty as a director 
and to deduct that fee  out of the com
mission of the managing agent w ill 
not be proper. Therefore, I would 
suggest that the clause as worded 
before should be retained. ’

Shri Sen Verma: Fee for a sitting
o f the Board is excluded.

Shri Shriyans Prasad Jain: I would 
like to know whether it is excluded. 
Section 348 of the principal A ct says, 
“ save as otherwise expressly provid
ed". These words have been taken 
aw ay now.

Shri Sen Verm a: Please look at
section 198(2) where it has been pro
vid ed  that:

“The percentage aforesaid shall 
be exclusive of any fee  payable to 
dirctors for meetings of the Board 
attended b y  them.”

Shri Shriyans Prasad Jain: I w ould 
draw your attention to clause 128(1) 
(a) which says:

‘In that sub-section as so re
numbered, the words “save as
otherwise expressly provided in
this A ct” shall be omitted/

So, w hatever is being provided in 
other clauses, clause 128 w ill be the 
overriding clause. W hatever is pro
vided in this clause w ill be the guid
ing factor fo r the determination of 
the m anaging agency commission.

Shri Mazumdar: The legal opinion
is that section 198 is overriding and 
not clause 128.

Shri Shriyans Prasad Jain: W hat is 
the import of deleting these words 
“save as otherwise expressly provid
ed in this A ct” ?

Shri Mazumdar: Too many save's
w ill mean confusion.

Chairman: So, regarding sitting
fees there is no difficulty.

Shri Shriyans Prasad Jain: The
other things m ay also be considered.

Shri J. J. Ashar: I come to clause 138 
dealing w ith inter-company invest
ment. In the note attached to the Bill, 
nothing has been mentioned except to 
say that it is proposed now to extend 
the principle enunciated in section 372 
b y embracing the entire field of inter
company investment. Since nothing 
has been mentioned, it is permissible 
to infer that on purely  ideological 
grounds, it is sought to prevent con
centration of power in the hands of a 
company b y  reason of investment in 
other companies except to a limited 
extent. The presumption is that per
haps that has actuated the insertion 
of this clause in the Bill. M aybe that 
we are not right, but w e  cannot find 
any other explanation.

It is the policy of Government to 
promote rapid industrialisation both 
in the private and public sectors. The 
notion of concentration of economic 
power and all that should be consider
ed to a certain extent, but when you
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lim it altogether the power of one com 
pany to invest in another company 
4mly to the extent of 30 per cent of its 
paid-up capital, w e apprehend that 
the industrial development of the 
country might be seriously affected by 
reason of the insertion of this section.

Again, suppose a company starts 
with a small paid-up capital of Es. 5 
lakhs. B y dint of industry, it accum u
lates large reserves, w hich are to be 
ignored for the purpose of investment 
in other companies. This, w e suggest, 
it not auite fair. To which capital this 
lim it of 30 per cent should apply is a 
m atter for serious consideration. We 
suggest that not only the paid-up 
capital, but the reserves of the com
pany and its debenture capital should 
also be taken into consideration. Oi 
course, our suggestion is that there 
should be no clause of this character, 
but if it is to be inserted, certain as
pects of it might be liberalised. One 
aspect w ill be the inclusion of further 
items in the definition of the capital of 
the company.

In the notes on the clause, there is 
reference to voting rights. Voting 
rights in the company are not attach
ed to preference shares ordinarily un
less the dividend is in arrears as pro
vided in the Companies Act. We, 
therefore, suggest further that the 
holding of preference shares in other 
companies should be excluded for this 
purpose because voting rights are not 
attached to preference shares and it 
is not going to affect the extent to 
w hich the company is going to control 
as it w ere the affairs of the other 
company.

Before I conclude on this clause, 
one company m ay be holding shares 
in another company and there is the 
right issue by the other company. 
That right issue m ay be offered to the 
company to take further capital in 
that other company. Under the law  
only 14 days are allowed for the pur
pose after you get the offer from  the 
other company. You take up the 
right issue proportionate to your hold
ing in that other company, but only 
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14 days are allowed. Y ou cannot hold 
a general meeting, because it takes 
time. Under the present provisions, it 
m ay be 28 days. Y ou  have also to

• take the sanction of the Central G ov
ernment, because m aybe your 10 per 
cent lim it is exceeded in that particu
lar case. So, the result w ill be that so 
far as the right issue is concerned, it 
m ay be a serious disadvantage tr. the 
company. The company m ay not be 
able to go through the requisite for
malities com pletely and m ay alto
gether lose the right of further invest
ment. The other company cannot w ait 
for you to complete all the form ali
ties which take a long time. So, this 
is a m atter for very  serious considera
tion.

Shri Shriyans Prasad Jain: Regard
ing clause 179, in the case of a com
pany going into liquidation, it is being 
proposed that the retrenchment com
pensation should be a prior charge. 
W hile w e have every sym pathy with 
this clause, w e feel that many diffi
culties w ill crop up if it is being adop
ted. A s you know, almost all the 
companies are having finances through 
the banks. When the banks give the 
advance, they take an assurance or a 
guarantee from the managing agent 
or the company it self that they w ill 
not pledge the assets of the company to 
anybody unless they get the prior ap
proval of the bank. W hen they give 
advance, they see whether in case of 
difficulty, they can fa ll back on the 
assets of the com pany for recovering 
the outstanding dues. This retrench
ment compensation w ill come to a 
very very  large figure and it cannot * 
be easily determined at each and 
every stage. So, to that extent, the 
availability of resources in the hands 
of the company w ill be lower and the 
other people w ill be very  chary to 
advance to the fu ll extent as they are 
doing at present. Therefore, there w ill 
be difficulty in m aking financial re
sources available to the company. This 
m atter should be considered from this 
point of view.

A part from the workmen, there are 
so many other people who are also
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m iddle-class people, like stores sup
pliers, cotton suppliers, civil contrac
tors and others. They are also in the 
same category and they w ill also be 
ve ry  chary if the company goes into 
liquidation and if there is a prior* 
charge in respect of retrenchm ent 
compensation. If one particular class 
of people, namely, the workers, are 
given the fu ll amount, the other class 
of people w ill have to be given less. 
Somebody w ill suffer and there w ill 
therefore be difficulty for the company 
to get the fu ll resources.

Shri Feroze Gandhi: Suppose they
are also included?

Shri Shriyans Prasad Jain: Then, I 
do not think, there w ill be any mean
ing to the term ‘prior charge’. T r io r  
charge* means that it is a charge over 
somebody else. If all the people come 
in the same category, then this clause 
becomes fruitless. '

A  company goes into liquidation 
when there is difficulty. Therefore, 
everybody should share that difficulty. 
W hy should there be a prior charge in 
respect of workers over others? This 
is my suggestion. I fee l like that. I 
am saying this from  two points of 
view. First, there w ill be difficulty 
about the working of the company 
even in normal conditions because to 
that extent banks w ill not advance 
money. That means the process of 
liquidation will be accelerated; because 
the compensation amount w ill be sub
stantial. So far as the question of 
wages is concerned, one can quite 
appreciate. This is something which

9 has to be given because the workers 
had to be retrenched because the com
pany has gone into liquidation. If 
retrenchment compensation is made a 
prior charge, it is too hard.

Shri J. J. Ashar: Clause 200 imposes 
quite a blanket penal provision in res
pect of offences which are not speci
fied against any particular section of 
the Act. It is not a very  desirable 
matter. I submit that it is against all 
canons of jurisprudence because each 
offence has to be weighed on its merits 
before providing appropriate punish

ments for the breach. A  particular 
company w ill be punished w ith  fine 
which m ay extend to five hundred 
rupees for breach of any section for 
which no punishment is provided. 
One exam ple which I can recall is 
with regard to holding of a m eeting 
once in every  three calendar months. 
Now, no punishment is prescribed fo r  
the breach of this provision. That 
means this clause w ill apply so that in 
the first instance the person concern
ed w ill be fined Rs. 500|- and if he 
continuously fails to hold the m eet
ings, then he w ill be fined Rs. 50|- a 
day. I suggest that this should not be 
the case and I submit it  is not desir
able from  the point of view  of niceties 
of jurisprudence----

Shri Sen Verm a: W hat do you mean
by niceties of jurisprudence?

Shri J. J. Ashar: You do not con
sider the gravity of the offence at all.

Shri Sen Verm a: Sim ilar provisions 
have been made in several Acts fo r 
the last four or five years.

Shri Kanungo: The Court is going
to w eight it.

Shri J. J. Ashar: I do not say that it 
has hot been made. But I say it is 
against the niceties of jurisprudence 
and it is for the Committee to consi
der m y suggestion. I submit that pro
per punishments should be prescribed 
for the breach of any particular sec
tion, instead of this blanket provision.

Shri Shriyans Prasad Jain: That is 
also what w e wanted to emphasize.

Shri Naushir Bharucha: M ay I know 
whom does the Indian Cotton M ills’' 
Federation represent?

Shri Shriyans Prasad Jain: The
Federation represents the entire cot
ton m ill industry of the country.

Shri Naushir Bharucha: H ave you
got branch associations elsewhere?

Shri Shriyans Prasad Jain: No. It is
the associations which are members 
of the cotton m ills’ federation. For 
example, w e have the Ahm edabad
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Millowners’ Association, Bombay Mill- 
owners* Association and Kanpur Mill- 
owners’ Association. Associations are 
the members of the Federation and 
not the individuals.

Shri T. S. Avinashilingam Chettiar:
Is the South Indian M ill-owners’ A s
sociation a member of your Federa
tion?

Shri B. G. Kakatkar: The South
Indian M ill-ow ners’ Association is not 
a member of this Federation. B ut the 
Bom bay M ill-owners’ Association has 
got several members in South and the 
Bom bay Mill-owners* Association is a 
member of the Federation. Except 
the South Indian Association, all are 
the members of our Federation.

Shri T. S. Avinashilingam Chettiar:
It is a big association which you do 
not represent.

Shri Shriyans Prasad Jain: I do not 
know  whether this question arises__

Chairman: It does not arise.

Shri Naushir Bharucha: For clause
15 you have m ade some suggestion 
which requires further elucidation. 
You have said that instead of adopt
ing the basis which w e have adopted 
in clause 15, you would like the basis 
under section 23-A of the Indian In
com e-tax A ct to be adopted, for the 
purpose of determining whether pub
lic money is involved or not. Assum 
ing that is done, w ill it meet your ob
jection?

Shri Shriyans Prasad Jain: Yes.

Shri Naushir Bharncha: On page 3f 
you have said: “In any case the hold
ing of shares by public companies to 
the extent that m ay be laid down, 
should be for an aggregate period of 
three years before a private company 
gets converted into a public company". 
W hat do you mean by that?

Shri J. J. Ashar: There w ill be very 
considerable seesaw in the company. 
Sometimes there w ill be more invest
ments and sometimes it w ill be less. 
This is actually in order to ‘stabilise

the position. It is only after such in
vestments are held in one company for 
a period of three years, a company 
should be treated as a public company. 
This is for the purpose of stabilisation.

Shri Naushir Bharncha: Don’t you
see that if this suggestion of yours is 
adopted, it w ill be possible to manipu
late investm ents. . .

Shri J. J. Ashar: I think that situa
tion can be met by taking the entire 
period, that is the aggregate period.

Shri J. J. Ashar: During the aggre
gate period of three years, let us say, 
you watch the position and at he end 
of that period, if the holdings are 
there, then it should be treated as pub
lic company.

Shri Naushir Bharucha: About
Clause 46— on page 3— this is the sug
gestion which has been made by a l
most all the witnesses that the Re
gistrar’s discretion for extending the 
time for holding the Annual General 
m eeting should be retained. Y ou  have 
already got 9 months. W hy do you 
w ant more than 9 months? It must 
be a highly inefficient organisation 
which cannot hold the meeting 9 
months after the closing of the finan
cial year.

Shri Shriyans Prasad Jain: I agree 
that within 9 months a Company 
should hold its Annual General M eet
ing. But this provision w ould help 
in the case of some difficulties of a 
particular company. Due to some 
practical difficulties, if the Annual 
General Meeting could not be held, 
then that Company could go to the 
Registrar and seek his permission to 
extend the period. If the Registrar 
is satisfied that the difficulties are 
genuine, then only the extension 
should be granted. It is not as a 
m atter of course the extension should 
be granted; the Registrar must be 
satisfied of the genuineness of the 
difficulties.

i

Shri Naushir Bharucha: Clause 58—  
page 4— refers to the publication of
Chairm en’s speeches. I do not quite
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share your view s that all Chairm en's 
speeches are very  illum inating. A part 
from  that, what objection can there 
be to give some space to the proceed
ings of the meeting; so that there 
m ight be a balanced view  obtained by 
the readers without increasing the 
advertisement costs b y  cutting down 
the Chairmen’s speeches to half the 
length and trying to give some space 
for other proceedings? W hat is the 
additional advertisement cost?

Shri Shriyans Prasad Jain: I am not
talking from  the point of view  of 
advertisement costs. I have discussed 
this point from some other angle; I 
mean it should be left to the discretion 
of the Directors and the Com pany 
itself to do what they w ant or pro
pose to do in this matter. If the Com 
pany and the shareholders w ant that 
the Chairman’s speech along w ith the 
proceedings of the Company should be 
published, then it can be published. 
I have no objection for the publicat
ion of the proceedings; but here it 
has been made obligatory that the 
Chairman's speech can only be p u b 
lished when the entire proceedings 
are also published; after all the pro
ceedings are not of a m aterial nature; 
it is a matter of routine nature.

Shri Naushir Bharucha: I follow  the
point. We w ill take up Clause 62. 
You say that Clause 62 seeks to r e 
place the existing section 205 b y  a 
new section and indirectly brings in 
the question of depreciation— no di
vidend can be declared or paid except 
out of the profits of the Company for 
the year arrived at after providing for 
depreciation to the extent specified in 
the proposed section 350 or out of the 
profits of the company for the previous 
year or years arrived at after pro
viding for depreciation in the same 
manner and remaining undistributed. 
Y ou  say that you would be satisfied 
that the 6 per cent, formula viz. that 
you should be permitted to declare 
the dividend if  necessary out of the 
capital or the previous reserves to the 
extent of 6 per cent, is accepted. You 
la y  down the condition that this pri

vilege should continue until the 
arrears are w iped o u t...........

Shri Shriyans Prasad Jala: ............
until the entire depreciation is pro
vided for. Suppose a particular com
pany has made larger profits in the 
succeeding years, and the entire de
preciation has not been provided for 
in that year in spite of the fact that 
the Company has earned much more 
profits. We should not say that it 
should pay more dividend.

Shri Naushir Bharucha: To that
extent I might concede this if the 
period would be limited. If your sug
gestion were accepted, the position 
would be this. Supposing the service 
life of a Company’s asset is 10 years 
and the company is not in a position 
to make profits more than 6 per cent, 
or 8 per cent, for the first 10 years 
and it keeps on providing inadequate 
depreciation for 10 years because it 
does not earn enough profits, xhe 
position would be that the assets 
would be wiped out and yet the de
preciation would not be set aside. 
Then you w ill never be able to set 
aside............

Shri Shriyans Prasad Jain: I am
prepared to consider 5 or 6 years.

Shri Naushir Bharucha: it  may be
restricted to three years. The Com 
pany should be able to do this within 
three years.

Shri Shriyans Prasad Jain: I am not
accepting three years because there 
are so many companies w hich get the 
paying capacity only after 5 years; 
generally it is not earlier than 5 
years. If the period is extended to 5 
years, I think that w ill be an accept
able suggestion.

Shri Naushir Bharucha: On page 5
you have said:

“Clause 130 proposing rewording 
of Section 350 lays down that 
apart from normal depreciation, 
extra and m ultiple shift a llow 
ances should also be taken into 
consideration before arriving at 
the net profits of the company.**



179
In the 6 per cent, form ula do you 

include m ultiple shift depreciation or 
only normal depreciation? W ithin 
the 6 per cent, formula w hich was 
envisaged, do you suggest that the 
m ultiple shifts should be kept out?

Shri Shriyans Prasad Jain: First of
all w e have not said that and second
ly  w e are not objecting to the form ula 
w hich has been proposed. W ithin that 
form ula w e are suggesting 0 per cent.

Shri Naushir Bharucha: Clause 63 
says that every company w ithin 14 
days uf declaration of dividend must 
deposit in a scheduled bank in a se
parate account the total amount of 
dividend payable. You say you have 
got the privilege of paying w ithin 3 
months. I do not know w hy should 
the company after having declared the 
dividend take so long as three months 
to pay the dividend.

Shri Shriyans Prasad Jain: It does 
not necessarily mean that the dividend 
should be paid immediately.

Shri Naushir Bharucha: I w ant to 
know  w hy should they not pay the
dividend as promptly as possible as 
many companies do.

Shri Shriyans Prasad Jain: They do. 
B ut the A ct itself permits that the 
dividend can be distributed within a 
period of three months from the date 
ctf declaration. Supposing a particular 
Company taking advantage of this 
clause wants to synchronise the pro
gramme o f expansion w ith this and 
wants to utilise this m oney for a 
month or so, it can distribute the di
vidend a little later. This money w ill 
be useful to the expansion programme 
of that company.

Shri Naushir Bharucha: I follow
you. Page 6— Clause 71 2ays down 
that private companies should also
file the profit and loss account with 
the Registrar. You say that this w ill 
result m taking aw ay an important
privilege of a private company viz.

not being required to file the profit 
and loss account w ith  the Registrar. 
W ill you tell me w h y should there 
be objection to a private company 
which m ay be managing a huge public 
company disclosing the pioflt and lois 
account so that the public might know 
how much profit the private company 
has made out of the management of a 
public company?

Shri J. J. Ashar: A ctu ally  there is 
no provision to keep this open to 
public inspection. It is only open to 
members. The members get the bal
ance sheet and profit and loss account 
along with the notice; they are enti- 
titled to get i t  Let us take this pro* 
vision as it is. What w ill happen is 
anyone can go to the Registrar and 
ask for the accounts saying that he is 
a member. The R egislrar has no 
means of verifying the credent;als of 
that person as to whether he is a 
member or not. So w e submit w ith 
a ll respect that there is no m raning 
in that provision. In this caso how is 
the R egistrar to verify  the credentials 
of a person? A  person who is not a 
member of a private company should 
not and need not be in a position to 
inspect its profit and loss account and 
so far as members are concerned, they 
can have inspection in the company's 
Office, apart from  getting copies 
thereof.

Shri Shriyans Prasad Jain: Suppos
ing this provision remains as it is, in 
that case if a proviso is put there 
saying that the inspection faculties 
w ill be given to the members in the 
premises of Company itself and not 
by  the Registrar, then I don’t +hink 
there w ill be any difficulty.

Shri Naushir Bharucha: A part from
that one of the important objects is 
that the Registrar would be ’r  a 
position to call for further informa
tion if  he likes.

Shri Shriyans Prasad Jain: a s  I
said earlier, w e probably w ill have no 
objection to file our profit and loss 
accounts with the Registrar provided
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that the inspection of it  is not p er
m itted there; the mem ber should be 
directed to have the inspection in the
company’s office and not at the Regis
trar’s.

Shri Naushir Bharucha: I follow
your point.

Page 7; clause 84: Composition of 
the Board. Y ou  say that the com paay 
by two-thirds m ajority m ay decide 
that Governm ent should not interfere 
or that Governm ent should not have 
such powers.

Shri J. J. Ashar: W hat w e mean is 
that they should have no power tc 
withhold voting rights.

Shri N aushir Bharucha: Every time
you have been emphasising; if the 
shareholders do this, or dc that. One 
of the objects is to prevent those
shareholders who really cannot eff
ectively  do anything.

Shri J. J. Ashar: The idea of the 
company law  should be to allow  
latitude as fa r  as possible and w e feel 
that Governm ent interference or in
tervention should be as little  ^s posti- 
ble. That is the view  of our assod- 
a t io n — Government m ay or m ay uot
agree..

Shri N aushir Bharucha: Page 7,
clause 101, amendment of section 287 
regarding quorum of the meeting. 
Y ou  m ake a comment that this pro
vision w ill lead to many practical 
difficulties. If, for instance, a com
pany has three directors of whom two 
are interested directors, one cannot 
constitute a quorum. What happens if 
all the three are interested?

Shri J. J. Ashar: Then you have to 
go to the general body.

Shri N aushir Bharucha: Then you 
must go.

Shri J. J. Ashar: Up to now the
provision facilitated the w ork of the 
company, because you can have even 
an* director who was disinterested 
who would apply his mind to the con
tract and sanction it. Now you are

making it obligatory oi having two 
members w ho are disinterested. Thera 
is no doubt that by amending section 
299 you are providing that in order to 
constitute interest a director must have 
at least 2 per cent share capital; to 
that extent the conditions have been 
liberalised. To call a general m eeting 
every time in order to pass a small 
contract w ill be too much of w ork 
for the company.

Shri N aushir Bharucha: P age 8,
clause 104: section 294. I have been 
trying to get some information. Would 
it not be possible to appoint dummy 
selling agents and say that since he is 
not the sole selling agent, the mis
chief of this clause is not attracted? 
Supposing Tata Company— I do not 
say they w ill do so— appoint for Agrico 
tools two agents w ith  the same, or 
identical terms of contract. One w ill 
do business to the extent of 99 per 
cent and his dummy w ill do business 
to the extent of 1 per cent. Then they 
w ill say he is not their sole selling 
agent and therefore the clause w ill 
not apply. I want to know would 
there be any difficulty if a business
man is so inclined, to appoint on 
identical terms of contract tw o selling 
agents, one of thein being a dummy. 
That is possible.

Shri Shriyans Pra&ad Jain: I am
sorry I cannot answer how frauds can 
take place. M y submission is this. 
Here power is being given to G ov
ernment that they can issue a notifica
tion to the effect that in a particular 
trade or industry the selling, distribu
tion, should be dispensed with arid if 
a particular company wants to appoint 
selling agents, that company should 
go to Government and get its approval 
to appoint selling agents. Whether 
there w ill be dummy selling agents or 
not is a different question. There can 
be so many other things also.

Shri N aushir Bharucha: Assum ing
for a moment that Government issues 
a notification that in a particular 
industry there should be no selling 
agents. W hy can’t that selling part of 
the affair not be managed depart
m ental^?
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Shri Shriyans Prasad Jain: It a ll

depends on the circumstances. We 
cannot visualise the w hole thing in 
advance. The situation m ay change 
from  day to day. Sometimes there m ay 
be a glut in the m arket; sometimes 
there is off-take. If there is a stand
ing distributor in a particular 
commodity we can press upon him to 
take delivery of the goods. For 
example in the case of textile crisis 
there were so many difficulties and 
firms with selling agents could do 
better business than they could have 
done departmentally. In some cases 
the selling agents also finance the 
company. Therefore, it is a very  good 
system. I do not say it is good every
where; it depends upon the circum 
stances and upon the conditions and 
various factors.

Shri Naushir Bharucha: W ill you
be satisfied if it is provided that G ov
ernment before issuing a notification in 
a particular industry w ould consult
the representatives of that industry?

Shri Shriyans Prasad Jain: I do not
know what are the intentions of G ov
ernment. In the case of the managing 
agency Government propose to 
appoint a committee to go into the 
question. Our suggestion is that a 
similar committee should be appointed 
in this case also.

Shri Naushir Bharucha: Government 
m ight invite representatives of that 
industry and hear them, so that they 
can put forward their difficulties.

Page 8: You have said that Indian
companies will be put in an unfair 
position vis-a-vis foreign companies 
who wil] be free to appoint their sel
ling agents. How is it proper for 
you to complain about discrimination 
by comparing Indian with foreign com
panies, becauke foreign companies 
may even be subsidised and you may 
say that puts you in a disadvantage
ous position.

Shri Shriyans Prasad Jain: My
complaint is this. An Indian company 
may be debarred from appointing

selling agents while a foreign company 
on which the Governm ent of India has
no control w ill be at liberty to appoint 
agents.

Shri N aushir Bharucha: How can
there be comparison between two sets 
of companies w orking under different 
conditions? They may have their 
handicaps in the U.K.

Shri Shriyans Prasad Jain: This is 
comparable to this extent. The area  

of operation in this country. W e are 
comparing the position in this country. 
There is a foreign company which has 
got a branch here. That being 
registered in the U.K. it w ill lie free 
to appoint its selling agents.

Shri N aushir Bharucha: Page 9;
clause 119. Promotion of relatives of 
directors. As I have been pointing
out to some witnesses you might 
obtain the consent by engaging a 
relative on Bs. 100 per month and 
next year promote him to a pay of 
Rs. 500. That w ill defeat the purpose.

Shri Shriyans Prasad Jain: So far
as Rs. 500 is concerned, it has been 
exempted now.

Shri N aushir Bharucha: It m ay be
Rs. 1,000 or more.

Shri Shriyans Prasad Jain: This
requirement w ill create practical 
difficulties.

Shri N aushir Bharucha: With
regard to clause 119, would you be 
satisfied if w e said that in case of 
normal promotions this should not be 
applied, subject to this that normal 
promotion m ay be defined as a pro
motion involving not more than 25 
per cent of the emoluments?

Shri Shriyans Prasad Jain: W e w ill 
be agreeable.

Shri N aushir Bharucha: Please refer 
to page 11 of your memorandum, 
clause 133. You say that it w ill not 
be possible to pass a special resolution 
within three months, except perhaps 
by calling an extraordinary meeting, 
which may create difficulties. And
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therefore you suggest that it m ay be 
approved in the Unit general meeting. 
But there is a possibility of the first 
general meeting not being held for a 
long time by which time the purpose 
of the contract m ay be finished.

Shri Shriyans Prasad Jain: A
general meeting is to be held,
under the law, after four or
five months, because that is
the end of the period. There w ill 
be a duplication in the sense of notices 
going out. A ll that we suggest is that 
the company should not be put to 
the expenses of calling an extraordi
nary general meeting for that purpose. 
How to adjust that is for the consider
ation of the Committee.

Shri N aushir Bharucha: W ith regard 
to clause 138— page 12 of your 
memorandum— you w ould reconcile 
yourself to the position if the paid-up 
share capital plus reserves are taken 
into consideration for computing the 
percentage in the case of inter-com 
pany investment? Then you w ould 
have no objection?

Shri Shriyans Prasad Jain: No.

Shri Naushir Bharucha: Then you
would feel that industrial development 
would not be retarded?

Shri Shriyans Prasad Jain: It
would be less retarded by that TJro- 
cedure. In our opinion it would be a 
lesser evil.

Shri N aushir Bharucha: Suppose the 
scheme of this section w ere recast so 
as to provide for freedom in inter
company investment absolutely, with 
this proviso that in the case of the 
investment exceeding 30 per cent, 
intimation should be given to G overn
ment, and if the Government do not 
approve of it then the status quo 
should remain. Would that be a 
better position?

Shri Shriyans Prasad Jain: It would 
be a better position.

Shri D. L. M asumdar: On the
assumption that the status quo  w ill 
b e restored.

S hri S hriyans Prasad Jain: Tĥm,
the shares w ould have to be sold.

Shri N aushir Bharucha: Would,
there be extraordinary difficulty in. 

restoring the status quo?

Shri S hriyans Prasad Jain: Because 
the tim e-lim it is specific. Form erly it  

w as two years. Now if you confine it  

to six months, and if there is to be a 

large-scale dis-investm ent in respect 
of that excess, then large blocks 
would be coming on the m arket and  
values m ay be depressed.

Shri N aushir Bharucha: Mr.

Mazumdar has raised an important 
point. If the status quo is not 
restored or if it is difficult, then the 
whole scheme goes. Suppose it is put 
this w ay, that voting rights should in 
that case be suspended in respect of 
the excess over 30 per cent.

Shri Shriyans Prasad Jain: I
would be against any encroachment of 
the voting rights, except in very  
exceptional circumstances. When I 
discussed that particular clause, I 
said: you are actually depriving the 
bona fide shareholders of their voting 
rights because of somebody else 
exercising them in a w ay  w hich G ov
ernment did not approve.

Shri Naushir Bharucha: Com ing to 
the question about the labourers' 
w ages getting priority at the tim e of 
liquidation (page 13, clause 179)! you 
rightly  observe that in principle you 
approve of these social security 
measures in connection w ith  labour 
legislation. If in principle you 
approve of them, w h y do you w ant to 
knock the bottom of it?

Shri Shriyans Prasad Jain: The
question of principle does not arise at 
all. We have every sym pathy for 
them, they m ay be w orkers or traders. 
W e are just pointing out our diffi
culty. If this clause is adopted then 
there will be less availability o f
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resources to the company, and a parti
cular section w ill get an advantage 
over the other section.

Shri N aushir Bharucha: A re you
aware of the fact that in m any cases 
where mills have gone into liquidation, 
not only have the wages been lost 
but the provident fund amounts have 
been crim inally swallowed by the 
employers?

Shri Shriyans Prasad Jain: G overn
ment should take action in those cases.

Shri Naushir Bharucha: Even if
criminal action is taken, how does it 
help the employees?

Shri Shriyans Prasad Jain: Here it 
is not a question of earned wages but 
of unearned wages.

Shri Naushir, Bharucha: Y ou have 
referred to retrenchment compensa
tion as not being earned wages. A re 
you aware that the Industrial Disputes 
A ct definitely lays down that unless a 
w orker has put in 240 days* continuous 
service he is not entitled to retrench
ment compensation? W hy do you call 
it unearned wages?

Shri Shriyans Prasad Jain: Un
earned means he m ay be entitled  

Chairman: It is only a question of
interpretation.

Shri Shriyans Prasad Jain: But he
has not worked for that period.

Shri Jadhav: Please refer to page 6 
of your memorandum, to your com
ment on clause 63. Is your objection 
because you want to use the funds for 
some other purpose, or is it a fact 
that sometimes you declare bogus 
dividends?

Shri Shriyans Prasad Jain: The
question of the dividend being bogus 
or otherwise does not arise. If d ivi
dend is declared it has to be paid 
within three months. The declara
tion cannot be a bogus thing. But 
the non-payment m ay be a bogus 
one.

Shri Jadhav: A re there any cases
of these warrants not being honour
ed?

Shri Shriyans Prasad Jain: I have 
no such information. According to 
our inlormation every  dividend is 
being paid, w hat is prescribed in the 
Companies Act.

Shri T. S. A. Chettiar: I w ant one 
or two clarifications about clause 15 
which has been very much discussed. 
The present B ill provides that if  any 
private company has got on its share
holders a private or public company 
which has 25 per cent of the shares, 
then it is to be declared as a public 
company. Y our plea is that when the 
shareholder is a private company it 
should not be declared as a public 
company. Now you said something 
in relation to the Income-tax Act. 
The funds of the company being pub
lic or private is determined by two 
or three things. One is equity shares, 
the other preference shares, the third 
governm ent loarts and the fourth de
posits. These are the various 
sources which any company has for 
capital.

Would you like to consider only the 
equity shares as the standard for treat, 
ing a company as a private company 
or a public company, or would you 
like to take into consideration the 
other items also which I have men
tioned?

Shri J. J. Ashar: So far, our main 
argument is that non-section 23-A 
companies should be treated for this 
purpose as companies whose invest
ment in private companies should 
m ake the private companies public 
companies, provided it exceeds 25 
per cent of the paid-up capital. For 
the determination under section 23A 
of the Income-tax Act, they take 
only equity capital into considera
tion; preference capital is excluded. 
Our idea is on the same lines as in 
regard to section 23A. Preference 
capital does not come in there, loan 
does not come in there, but only 
equity capita! comes in.
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Sluri Chettiar: You would not like

to  take them into consideration?

Shri J. J. Ashar: No.

Shri Chettiar: Coming to clause
84, do you know the reason for this 
clause?

Shri J. J. Ashar: 1 am not aware of 
the reason, because nothing is said 
in this clause.

Shri Chettiar: A re you aware of
any such attem pt for transference of 
shares, w hich has been made w ith  a 
view  to disturb the m anaging agency?

Shri J ( J. Ashar: A s I said, sup
posing that section is retained, w hy 
do you penalise the transferees of 
those shares and take aw ay the 
rights from those persons whose vo t
ing rights are blocked?

S hri Chettiar: If I m ay say so, the 
purpose of investim ent j s  two-fold; 
one is earning profit, and the other is 
getting voting rights. The earning of 
profits is not disturbed here; the 
person is entitled to get the profits in 
respect of those shares. But w hat is 
sought to be disturbed is the voting 
right; if anybody m aliciously tries to 
transfer or com er shares^ so that he 
may disturb the managing agency or 
the managing directors, so that he 
may get the company under his con
trol, then that is sought to be pre
vented for a limited period of three 
years; the property rights in respect 
o f those shares are not disturbed.

Shri Shriyans Prasad Jain: The
point is this that transference of 
shares is just a minor thing: if a per
son. has sold his shares, and another 
person has purchased those shares 
in the stock exchange, I do not think 
there is anything wrong. So far as 
th e  question of the management or 
th e m anaging agency or the m anag
ing directors is concerned, today, as 
the A ct stands, no managing agen
cies can be appointed without the 
approval of the Government of India; 
and no m anaging director can be 
appointed without the approval of 
the Governm ent of India. If the

Governm ent of India feel that a par
ticular person is an undesirable per
son, then, they w ill not give the per
mission, and that person w ill not be 
appointed. So, w h y  deny the voting 
rights for the transferees of those 
shares?

Shri Chettiar: Do you think that
any m anaging agency can continue 
if it does not command the confidence 
of the m ajority of the shareholders, 
even if  the Governm ent of India 
approve of it?

Shri S hriyans Prasad Jain: There
fore, let him have a natural death.

Shri Chettiar: It w ill be like a
M inistry which does not command a 
m ajority, and, therefore, it cannot
exist.

Shri Shriyans Prasad Jain: I can
not comment on the M inistry here.

Shri Chettiar: The point is that
even Governm ent interfere only in 
the interests of the company. They 
do not w ant a m anaging agency to 
be disturbed except in the normal 
course, but when the voting rights 
tend to disturb the managing agency, 
then they can certain ly exereise this 
power in public interest.

Shri Shriyans P rasad Jain: If the
shareholders have no confidence in a 
particular person, they w ill not vote 
for him whether he is to be appointed 
as a m anaging agent or a managing 
director.

Shri Chettiar: B ut this clause only 
seeks to lim it it to a period of three 
years, so that they m ay think over 
ttoe m atter in the meanwhile.

Shri Shriyans Prasad Jain: W e do
not agree that the thinking time
should be so much.

Shri Chettiar: You do not think
any thinking time to be necessary?

Shri S hriyans Prasad Jain: There
should be a quick and immediate 
decision.
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S h ri Chettiar: Regarding the sole
selling agency referred to in clause 
104, a suggestion w as made yester
day or the day before yesterday by 
some other witness that the notifica
tion in regard to the industries m ay 
be placed on the Table of the House 
before it is issued. Do you think 
that w ill satisfy you? A re you against 
this provision, or would you just like 
to m ellow  it down?

Shri Shriyans Prasad Jain: We are
opposed to the principle that there 
sholud be such a power with G overn
ment to issue such kinds of notifica
tions. That should be solely within 
the jurisdiction of the company itself.

Shri Tangamani: W ill you kindly
refer to page 5 of your memorandum, 
on clause 62? I find that there is 
some confusion in what you have 
stated. Clause 62 contemplates only 
normal depreciation as has been speci
fied in section 350. A m  1 to take it 
that you have no objection to normal 
depreciation being allowed before 
dividend is declared?

Shri Shriyans Prasad Jain: We have 
not even objection in regard to m ul
tiple shift allowances. What w e are 
saying is that so long as depreciation 
is not fu lly  provided for, the com
pany should have power to declare a 
dividend of 6 per cent.

Shri Tangamani: My point is this.
Do you have any objection to normal 
depreciation being allowed before 
dividend is declared? Leave alone 
the question of extra shifts, or 
special or initial depreciation.

Shri Shriyans Prasad Jain: May I
put it this way? Is it the question of 
the hon. Member what our reaction 
will be if the multiple shift allow 
ances are taken out and only the 
normal depreciation remains? The 
same argument is there. The depre
ciation depends on the size of the 
various plirnts. Suppose there is a 
plant whose capacity is Rs. 3 or 4 
crores worth; even the normal depre
dation  w ill be a very high figure; and

for a period of three or four years, 
when the company is not able to pay 
dividends, that difficulty w ill arise.

We are not against the normal 
depreciation or the m ultiple shift 
allowances being allowed, but what 
w e are anxious is that during the 
interim period when all these things 
are not fu lly  provided for, there 
should be freedom to the company to 
declare a dividend not exceeding 6 
per cent. '

Shri Tangamani: You have referred 
to 6 per cent of the paid-up capital 
being paid as dividend. W ould you 
like this 6 per cent to be the ceiling 
for all times to come, for dividends to 
be declared?

Shri Shriyans Prasad Jain: I am
sorry I have not been understood 
properly.

Chairman: The witness has made
that point clear already. The diffi
culty is that hon. Members do not 
attend when others are putting ques
tions. The same questions have been 
repeated. This very  question has 
been put to the witness twice or 
thrice, and he has made his position 
clear.

Shri Tangamani: Let me m ake m y 
position clear. I have been ve ry  care
fu l to see that I do not repeat ques
tions which have already been asked 
by other Members and which have 
been answered.

Chairman: My remarks may not 
be applicable to Shri Tangamani; but 
it applies to others. This question has 
been put twice, I think, and the w it
ness has made his stand clear.

Shri Tangamani: With due respect
to you, may I say that this*is the
first time that the questioin of a ceil
ing of 6 per cent on dividends has 
been put?

Chairman: That question has been
answered by the witness already. He 
wants that for the first few  years, say, 
five years, the dividend should not
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exceed six per cent, so that the 
arrears of depreciation could be pro
vided for; when that has been done 
and fu ll d epreciation, has been pro
vided for, then certainly the rate can 
be increased. That is his position.

Shri Shriyans Prasad Jain: Q uite
right; the question of any ceiling 
does not arise at all.

Shri Tangam ani: The witness is not 
for any ceiling? '

Shri Shriyans Prasad Jain: No.

Shri K handubhai D esai: S om e of
us on this side are feeling lik e  this. 
The same phraseological inexactitude 
is being used in the questions and 
also the answers, that w e do not see  

any variations at all.
Chairman: That is w h y  I say that

one or two questions m ight be put 
now, and there should be no further 
examination on that point.

Shri Tangam ani: On the question
of sole selling agents— clause 104—  
you explained that you had objec
tion to it for the simple reason that 
our Government w ill have no juris
diction over foreign companies. Is 
that the reason w h y you are opposing 
this?

Shri Shriyans Prasad Jain: That is 
not the only reason; w e have just 
given that reason in support o f our 
other arguments.

Shri Tangamani: You said that in 
the case of winding up, if priority is 
given to arrears of wages, you w ill 
have no objection.

Shri Shriyans Prasad Jain: That is 
already provided in the A ct itself.

Shri Tangamani: But do you not
concede that what has been pro
vided as retrenchment compensation 
under the Industrial Disputes A ct is 
also the amount they have earned as 
a result of long years of service? 
W hen you do not object to arrears of 
w ages being paid as under the original 
A ct, w h y do you object to compensa
tion, which has been statutorily re
cognised and accepted, being paid?

Shri Shriyans Prasad Jain: The hon, 
M ember should also try  to appreciate 
bur point of view . The availability  
of resources for expansion and for 
other things w ill be very  much m ini
mised; and, therefore, it m ay accele
rate the process of liquidation in case 
of difficulty.

So far as the question of w ages is 
concerned, it is also provided in the 
Act. These things w ill arise only 
when there is difficulty. In that 
case the banks w ill not give enough 
m oney to have a smooth running of 
the business. Not only that; persons 
who are giving goods on credit w ill 
not give on credit. The functioning 
of the company w ill stop totally, 
because this compensation is not a 
few  thousands of rupees; it runs into 
lakhs and lakhs. Therefore, in case 
of difficulty, at a time of crisis, every
body should suffer equally and w e  

should not create a class w ho have a 
greater advantage than the others.

Shri Tangam ani: Under clause 63, 
you w ill have to m ake a deposit in 
the bank within 14 days of the decla
ration of the dividend. Y ou do n ot  
seem to have any objection to th e  
paym ent of the dividend w ithin 3 
months. If that is not done, the de
faulters w ill be subject to imprison
ment for 7 days. If you do not ob
ject to that, w hat can be the special 
reason for objecting to this ex cep t  
that here the default can be clearly  
found out.

Shri Shriyans Prasad Jain: This
paym ent of dividend w ithin 3 months 
w as introduced in the 1958 Act. This 
has been functioning v e ry  w ell. I do 
not know  whether any case has been 
brought to the notice of Governm ent 
w here the dividends w ere not paid 
within 3 months. W e are unable to 
appreciate w h y there should be a 
restriction of depositing w ithin 14 
days; if  you w ant to restrict the 
period of 3 months, reduce it to two 
months. W hat is the use of this de
posit? Supposing a company w ants to 
m ake default; it w ill not m ake a 
deposit at all. How w ill this help 
the shareholders or anybody else? If
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jhe company has no resources and 
has no intention of paying the d ivi
dend, it w ill not deposit at all.

Shri Easwara Iyer: W ith all res
pect to you, Sir, I would say that 
some amount of latitude m ay be 
shown to the members on this side 
when experienced witnesses have 
come here and w e have to ask ques
tions. We would ask you to give us 
some time and not hurry us through.

Chairman: Has the hon. Member 
any question to put?

Shri Easwara Iyer: Yes, Sir.

Chairm an: He m ay put the ques
tions.

Shri Easwara Iyer: W ith regard to 
the deposit of the dividends, you say 
it need not be insisted upon, on the 
ground of hardship. M ay I know the 
practical difficulties you feel there 
would be in m aking such deposits?

Shri Shriyans Prasad Jain: I have 
already explained it. I would put it 
the other way. The dividend which 
has been declared is being paid 
within a period of three months, and 
even early. It all depends upon the 
companies. The Companies A ct has 
provided that it should be paid within 
a period of three months. W hen this 
has been working smoothly, w hy 
should there by any compulsion now 
to deposit it within 14 days? E very 
company has not got the liquid re
sources at all times. They m ay have 
to synchronise and adjust their pay
ments within the course of three 
months. B y depositing the money in 
the bank, how does it help the share
holders or others? This is a point 
which calls for consideration. I think 
it w ill be harsh and difficult in the 
case of those companies who w ant to. 
postpone the payment of dividends 
for a month or so. Anyhow, they 
will have to pay it within 3 months.

Shri Easwara Iyer: When a divi
dend is declared and a shareholder 
dies before the payment of the d ivi
dend and there is some dispute bet
w een the heirs or legal representa
tives. w hat do you usually do? Do 
you deposit the amount in bank?

Shri Shriyans Prasad Jain: T he
amount remains in the Dividend
account; when the dispute is settled, 
it is paid.

Shri Easwara Iyer: I w ant to know 
w hether you keep the amount in a 
suspense account or separately till 
the rightful claimant comes and takes 
the paym ent

Shri Shriyans Prasad Jain: It re
mains in the Unclaimed Dividend 
Account.

Shri Easwara Iyer: In your memo
randum you have not made any com
ments on the contribution to political 
funds. M ay I know your view s on 
the m atter if you have any?

Shri Shriyans Prasad Jain: W e
have not made any comment; and, I 
would not like to say anything on 
this.

Shri Easwara Iyer: I am  just asking 
you whether you have any comments.

Shri Shriyans Prasad Jain: W e have 
restricted ourselves only to those 
things which are in the memorandum 
itself.

Shri Feroze Gandhi: I want to ask 
a very innocuous question. You are 
witnesses representing the Indian 
Cotton M ills' Federation. A re  you 
aware of the Chairman of any one of 
the M illowners' Associations either at 
Ahmedabad or Bom bay having made 
a statement before a Labour T ri
bunal that the balance sheets produced 
by them before the Tribunal were 
m anipulated and false?

Shri Shriyans Prasad Jain: I am not
aware of the statement which m y hon. 
friend has just referred to.

Shri F eroze Gandhi: It has been  
made before the Committee b y  a very  

important witness.

Shri Shriyans Prasad Jain: Accord
ing to me, it is totally difficult and 
impossible. Secondly, I do not know 
how such a kind of statement could 
h iv e  been made. If such a statement 
has been made, b y  somebody, it must 
have been made in a state of insanity.
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Shri Leuva: Regarding clause 63, I 

w a n t to ask one question about the 
depositing of dividends. W hat would 
be the effect of this clause on the 
finances of sm all companies?

Shri Shriyans Prasad Jain: V ery
difficult.

Shri Leuva: Regarding clause 84, I 
w ould lik e  to know  from  the w it
nesses the exact reason w h y they 
object to this particular clause. The 
clause, as mentioned, states that in 
the case of the transfer or the future 
transfer or attem pted transfer, if it is 
prejudicial to the public interest, in 
that event only, the Governm ent w ill 
intervene. W hat is the objection of 
the witnesses to this clause being 
added?

Shri J. J. Ashar: I think w e have 
elaborated on this quite long,— parti
cularly on this point of transfer when 
it is for value w ith consideration. The 
transfer for value w ill be affected by 
it and th e  w ithdraw al of voting rights 
w ill apply also to the transferees. If 
I have got shares and if  Governm ent 
finds m y voting right in respect of 
those shares is objectionable, and if  I 
transfer them to you, and you go to 
th^ company, you w ould not be able 
to xercise the voting rights also. 
Y'v.i are victim ised and the shares are 
all supposed to be freely  transferred, 
and there is an exchange for that. 
W hy should they be tied down?

Shri Leuva: The only point is that 
the Government’s intervention is 
necessary for the purpose of pro
tecting public interests.

Shri J. J. Ashar: Yes; against the 
particular shareholder.

Shri Leuva: The wording is, that it 
should not be prejudicial to the pub
lic interests. Otherwise there is no 
necessity for the Governm ent to inter
vene. When there is a cornering of 
shares and if Governm ent w ill feel 
that if such transfers would lead to 
unhealthy effect on public interest or 
would not be for the benefit of the 
company, in that event only, the G ov

ernment wants to intervene. If you 
say that transfer of a share should 
necessarily be follow ed b y  a voting 
right, in normal circumstances it would 
be quite a ll right, but if  the voting 
right is not affected, w hat is the sense 
of having Governm ent’s intervention 
at all?

Shri J. J. Ashar: Y ou might find a 
particular shareholder objectionable. 
B ut w hy should that stigma, if I m ay 
use that word, be attached to that 
transferee? If you confine yourself 
to a particular shareholder whose 
exercise of that right is against public 
interest, I can see the point. But 
th en . . . .

Shri Leuva: A s the clause is w ord
ed, it is aimed against the transferee 
and not against the transferor. If it 
is meant that the transfer is made 
against public interest, that means the 
person who is going to acquire the 
rights would be detrim ental to the 
public interest, and that is the reason 
w hy voting right is taken aw ay. 
W here is the question of stigma?

Shri J. J. Ashar: There are two 
aspects: one is transfer and the other 
is that of apprehended transfer. The 
latter, I can understand. Y ou  w ant to 
prevent the transfer. But in the first 
case where the transfer is actually 
taking place, you are also blocking 
the voting right, and that w ill apply 
also to the transferee because the 
period is three years.

Shri Leuva: If after the transfer 
Governm ent comes to know, you mean 
to say that Governm ent should not 
intervene.

Shri J. J. Ashar: The Government 
should not intervene in the case of 
bona fide transferees.

Shri Leuva: If Governm ent knows 
that the person w ho has taken control 
of the public corporate body has 
transferred the shares and if G overn
ment is satisfied that such a transfer 
was against public interests, should
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not the G overnm ent in tervene in that 
m atter?*

Shri J. J. Ashar: There is a remedy 
for that also. Supposing I acquire 75 
per cent shares of a company and the 
Governm ent thinks that public 
interests w ill be affected by m y exer
cising a ll the voting rights, then I 
can be compelled to acquire the 
remaining shares on a fair value. 
Supposing the remaining shareholders 
have no confidence in m e. . . .

Shri Leuva: It is not a question of 
the shareholders having confidence. It 
is a question of the interests of the 
public would be prejudiced by the 
transfer of the shares, apart from the 
minor shareholders.

Shri J. J. Ashar: A  further rem edy 
should be followed. The shareholders 
should be consulted if possible and if 
necessary that right should be exer
cised but in no case it should apply 
to the transferees.

Shri Leuva: The question is that this . 
very clause is only aimed at trans
ferees and not the transferors.

Shri J. J. Ashar: There is nothing 
to prevent the transferee from selling 
the shares. He is not prevented from 
selling the shares. Supposing that 
fellow  sells the shares to me and I 
cannot exercise also the voting right, 
although I am a bona fide purchaser, 
this three-year period applies in res
pect of those shares.

Shri Leuva: That w ill apply with 
respect to a particular transferee. 
Suppose the shares are again transfer
red to somebody else.

Shri J. J. Ashar: As I see the clause, 
it w ill apply. For three years there 
w ill be no voting right in respect of 
those shares.

Shri N athw ani: You are aware that 
under section 409 the Government has 
got the power to prevent a change in 
management or of the board. If you 
kindly refer to section 409 you w ill 
find that as a result of the transfer of 
shares there is a likelihood of a

change in the board, then the G overn
ment can prevent it. Does it not 
affect the voting powers of the trans
feree?

Shri S hriyans Prasad Jain: When
the Governm ent has pow er to make 
changes or to m odify the provisions 
in regard to the management,— I put 
an argument like that— then, in that 
case, the defranchisement of voting 
right is of no use. .

Shri N athw ani: Already, under
section 409, the voting rights of the 
transferees are affected— that they 
cannot change the management. If 
w hat is sought to be done by the pro
posed amendment through clause 84 
is a corollary to t h is . . . .

Shri Shriyans Prasad Jain: They
may not change the management, but 
besides that, there are certain other 
things for which the votes are being 
taken.

Shri N athw ani: They are m erely 
consequential. A fter all, what are 
the other things which affect the 
management or the administration of 
the company which w ill not be covered 
by the provisions of section 409?

Shri Shriyans Prasad Jain: Passing 
of the annual accounts, declaration o f
dividends, etc.

Shri N athw ani: Does it not relate 
to the management? They have got 
umpteen affairs.

Shri Shriyans Prasad Jain: So far
as the management is concerned— that 
is, the appointment of the directors, 
etc.

Shri N athw ani: I beg to differ. It is 
part of the administration.

Chairman: If there is a difference of 
opinion We should not pursue further.

P andit D. N. Tiwary: A t page 3 of 
your memorandum in relation to 
clause 24, you are taking objection to 
the word “satisfaction”—

“the expression ‘satisfaction'
being subjective and hence govern
ed by indeterminate c r ite r ia ,. . . ."
etc.
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You w ant to put ‘‘know ingly” . How 
w ill you define “ know lingly” ? A  man 
can say, although he has done a thing 
know ingly, that lie  has not done 
knowingly.

Shri J. J. A shar: That word is used 
in many sections of the Act. So far as 
the context is concerned, and so far as 
the degree of the actual guilt is con
cerned, it is mentioned.

S h ii Shriyans Prasad Jain: It is a
question of m ala fide and bona fide. If 
the word “know ingly" is there, then 
the question of mala fide w ill not 
arise.

Pan&it D. N. T iw ary: How to know 
that it is done know ingly or not? It 
is a question of evidence.

Chairm an: “K now in gly” is used in 
so m any Acts.

Pandit D. N. T iw ary: The word
“ satisfaction” also is used. W hy should 
it be changed?

Chairman: The witness has given 
his reasons. I think w e need not press 
it further.

Shri N. R. M unisam y: W ith regard 
to clause 124, you have given suffi
cient reasons for not accepting the 
amendment to section 235. I am not 
able to m ake out w hat effects it  w ill 
have in our joint stock enterprises 
and in well-established enterprises. 
What are the difficulties? He can 
give us physical illustrations to show 
in w hat w ay the amendment w ould 
affect the position.

The new clause says that “no com
pany shall appoint or employ as its 
managing agent any body corporate 
which is a subsidiary of another body 
corporate.” I am not able to under
stand in w hat w ay the interest of 
joint-stock companies w ill be affected 
by the new provision. W ill the w it
ness give us an illustration by which 
we can understand it?

Shri J. J. Ashar: To give a parti
cular illustration, Tatas w ill be v ita lly  
affected b y  it. W e are not speaking 
for Tatas but to take a stock illus
tration, Tatas’ subsidiaries managing

Tisco and several other companies 
w ill be affected. In principle, 
w e see no objection at a ll to a 
subsidiary of a company being the 
m anaging agent of another company. 
If any principle is involved and if 
that can be explained to us, w e w ill 
be able to comment on that.

Shri N. R. Munisamy: Regarding
clause 63, you are not supposed to be 
in possession of the money w hich has 
been declared as dividend. That is 
w hy Governm ent feel that it should 
be deposited in accounts earm arked 
specifically for that purpose. Y our 
objection is that the money is locked 
up, you w ill lose interest and the 
utility of the money w ill be wasted. 
A re you not the trustee of the money 
and the moment you become trustee 
your responsibility becomes greater to 
account for the money you earn out 
of the dividend amount? Excepting 
that it creates hardship in not utilis
ing the amount for the prosperity of 
the company, you have no other valid 
ground for opposing this provision.

Chairman: They say they m ay be 
allowed to remain as trustees and a 
new trustee need not be created in 
the form  of a bank. They say there 
has not been even a single instance 
w here the dividend has not been 
paid.

Shri Him atsingka: Regarding clause
15, I w ant a clarification. Is it the 
suggestion of the witnesses that if  a 
company comes w ithin the mischief 
of section 23A of the Income-tax 
Act, although it is a public company 
within the meaning of that Act, pur
chases shares in a private company, 
that should not be treated as a public 
company?

' Shri J. J. Ashar: It is the other 
w ay round. If a non-23A company, 
which is treated as a public company 
for the purpose of the Income-tax 
A ct and which is not compelled to 
distribute a minimum of its profits as 
dividend— in fact they are exem pted 
from  the liability  to distribute d ivi
dend— if such a company holds shares
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in a private company, then it w ill be 
investm ent by a public company 
atrictly. There are several other 
public companies which are treated 
as 23-A companies, but they are for 
all practical purposes private com
panies. They must distribute a 
certain percentage of profits as d ivi
dend. They w ill be subject to a 
penalty of six annas in the rupee for 
non-distribution of profits as dividend. 
Such companies are not really comp
anies in which the public are subs
tantially interested. So, their invest
m ent in other private companies 
should be ignored.

Chairman: Thank you.

(The witnesses then withdrew)

II. Indian Federation of W orking  ̂
Journalists, New Delhi. *

Spokesmen:

1. Shri J. P. Chaturvedi

2. Shri R. Narasimhan
3. Shri C. Raghavan

(Witnesses were called m and they 
took their seats)

Shri C. Raghavan: In our memo
randum we have raised many points 
which I would broadly classify as (a) 
m atters relating to the functioning in 
general of companies publishing news
papers (b) matters in respect of ben- 
ami companies formed with a view  to 
evade the liabilities due to the staff as 
a result of statutory requirements 
passed by Parliam ent or State Legis
latures and (c) certain matters about 
which the Companies A ct has made 
provision, in regard to provident fund 
and other dues to employees which in 
actual working, w e find, are grossly 
inadequate.

Mr. Chairman: The difficulty is that 
this committee can only go into the 
amendments that have been proposed. 
There are one or two points you have 
made about compensation to w orkers 
in case of liquidation, etc. lJut so far 
as some other points outside the scope 
of the amending B ill are concerned,

perhaps the witnesses realise that they 
might be outside our competence.

Shrf C. Raghavan: I do appreciate 
that in an amending B ill, you are riot 
expected to touch portions of the A ct 
not touched by the B ill. B ut certain 
points w ere raised in both Houses of 
Parliam ent and the hon. Com merce 
and Industry M inister gave an assur
ance in reply to a debate in the R ajya  
Sabha that there w as no objection to 
the Joint Committee going into the 
matter and studying certain other re
levant points also. O f course, I leave 
it to you to decide, as Chairm an of the 
Committee. I w ould only like to pre
sent our points of view ; you m ay 
decide it at a later stage.

Chairman: Even if the hon. M inister 
said it, can his statement enhance the 
powers of this Committee?

Shri Lai Bahadur Shastri: What the 
witness has said is almost correct 
because it is true that I had said 
something. I do not exactly remember 
it, but I said something on those lines. 
I said, if the Select Committee so 
desire, it might consider it in a gen
eral w ay the suggestions that they 
had made. Legally  whether it is pos
sible or not, I do not know. But T" 
would request the Chairman that if  he 
so considers it advisable, the Select 
Committee could m ake some general 
observations on the points they have 
raised. How w ill it be incorporated 
in the B ill or further amendments 
w ill have to be made, I do not know?

Shri Feroze Gandhi: May I interrupt 
you, Sir? I would like to read what 
you exactly  said.

“Shri Lai Bahadur: I follow it.
It is not only a case of one paper. 
We have read about other papers 
in the South and about a paper in 
Delhi where this kind of formation 
of new companies is taking place 
w hich has undoubtedly created 
uneasiness in the minds of the 
workers and the question has to be 
examined as to whether it could 
legally  be done. Under the pre-

873 LS— 13.
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■eat law, I am given to understand 
that legal action is not possible 
because there m ight be some lacu
nae. There is no provision in  this 
bill, but if  the Joint Com m ittee 
w ould like to give thought to this 
matter, I shall have no objection. 
The w hole m atter w ill have to  be 
carefully examined.”

Chairman: The Hon’ble M inister 
even now has no objection. He says, 
he sticks to w hat he has said. The 
Joint Com m ittee also has good wishes 
fo r the witnesses that are here. Can 
the Hon’ble M em ber suggest any 
rem edy?

Shri Naushir Bharucha: This is a
very  important matter.

Chairman: We w ill certainly hear 
them. What is the remedy?

Shri Naushir Bharucha: W hat I am 
suggesting is this: it m ay be possible 
or practicable to incorporate such pro
vision in this Bill.

Chairman: I cannot incorporate any 
provision in the amending Bill. P er
haps the Hon’ble Member m ight be 
aw are, it has happened in tw o or 
three cases, but then it was under the 
instructions that w ere given to Jhe 
Joint Committee by the House that 
the Committee is authorised to go into 
the other sections of the parent A ct 
and then suggest other amendments 
i f  they so choose. Unless that autho
rity  w ere given by the two Houses, 
this Joint Committee has no powers.

Shri Ferose Gandhi: I may give a 
humble suggestion that let the witness
es give their evidence. When they 
leave, w e m ay discuss this question. 
The witnesses m ay*be allowed to pro
ceed w ith their evidence.

Shri C. Raghavan: I am very  thank
fu l to the Committee for the view  that 
it has taken. If this Committee finds 
itself unable, under the Rules of Pro
cedure, to do anything positive in this 
B ill, I would still suggest to this 
Com mittee that it should m ake a posi
tive  recommendation to Parliam ent 
and ask the Government to bring in an 
amending B ill. It is not m erely that

w e are involved but I w ould firm ly 
say a  fundam ental aspect o f it is in 
volved, the public respect for the rule 
of law.

You know  that the Constitution has 
given under A rticle  19, certain funda
m ental rights, freedom  of trade, pro
fession and business to private entre
preneurs. That right under the Con
stitution has been restricted to the 
citizens of the country. N ow w hen the 
fundam ental rights of join t stock com
panies are involved— w hether it w as a 
case of Sholapur Mills, or the recent 
case of Express Newspapers— the point 
that both the defendants raised in the 
Courts w as that the right for freedom 
of trade is restricted to the citizens of 
the country, that it cannot be availa
ble to a corporate artificial entity like 
a joint stock company. In fact, the 
A ttorney G eneral w ho w as appearing 
also for the Union of India raised this 
point. The judges rem arked, “W hy 
do you seriously press this.” One of 
the judges rem arked: “Even though 
w e are prepared to go into this aspect, 
w hether a corporate entity has a fu n 
damental right to freedom  of trade or 
not, but even if it has not got that 
fundam ental right, if you tear off the 
veil of corporate sector, there you find 
standing behind the citizen of the 
country. Can you throw  him out of 
the Court” .

But, when I as an em ployee try  to 
proceed to claim  m y dues,the corporate 
sector avails itself of lim ited liability 
w hich Parliam ent by Statute has crea
ted. I have no fundam ental right to 
work. If the em ployer dismisses me, 
I cannot go to the Suprem e Court. 
The right of w ork has not been 
guaranteed. And w hat is the actual 
result of this? A s far as the em 
ployer is concerned, he has a funda
m ental right, he can take advantage of 
the lim ited liab ility  provided by 
Parliam ent b y  Statute. W hat I w ould 
like to emphasize is, it is an artificial 
entity w hich Statute creates, it is not 
a personal right given to the citizen of 
the.country. The em ployer is able to 
use that right if  it suits him against
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lh e  workers, but when it suits to his 
interests, he is allowed to tear off the 
veil created by the Act. When liqui
dation proceedings take place, I am not 
able to do so unless 1 can prove the 
enterprise has by fraudulent practices 
.transferred the assets beforehand. 
That is a fundamental point. If such 
.a state of affairs is allowed to be con
tinued, if the Company Law  provisions 
a re  allowed to be utilised by any 
person in this country to evade other 
statutory rights created by the P arlia
m ent of India, then w e are not able 
to have any other rem edy because of 
the facade of limited liability dangling 
before us. Is it not then proved that 
there is one rule of law for one per
son and there is another rule of law  for 
another person? If such a states of 
affairs should permeate down to the 
people of this country, how can the 
ru le  of law  remain in this country?

I w ould like to suggest, even if you 
are not able to m ake a provision in this 
Bill, in your report to Parliam ent you 
must make a special provision in this 
regard. We had appeared before the 
Com pany L aw  Amendment Committee 
tim e and again. W e have appeared 
before the various Committees start
ing from the Company Law  Enquiry 
Com mittee of which Mr. Mazumdar 
w as the Secretary. It is our unfortu
nate experience that nothing has come 
out. The Hon’ble Shri Khandubhai 
Desai, w ho was then the Labour 
M inister agreed w ith our view  point.

Chairman: That has been your mis
fortune.

Shri C. Raghavan: That has been 
our misfortune. Even when they 
agree, nothing takes place in actual, 
practice. Probably, when they dis
agree, something might take place.

Now, I come to m y points. In every 
other enterprise, public is involved at 
the consumption stage. B ut here at 
the raw  m aterial stage public is in
volved, the processing is done b y  the 
public and the ultimate consumer is 
the public.

The newspaper claims as the raison 
d'etre for its existence the right to 
publish any secret anywhere. Even 
the most important cabinet secrets we 
claim the right to publish. If we 
violate the law of publication w e face 
the consequences thereof, We publish 
even the letters w ritten by the Presi
dent to the Prim e Minister. The 
President or the Prim e M inister m ay 
not have liked it. B ut we, at least in 
theory, claim the right to publish any
thing and because w e have a right to 
publish everything, w e m ade a trade 
out of it. The business of the new s
paper is nothing else. People do not 
sell newsprint. It is the news that is 
being sold. In such a case is it not 
right that a ll its affairs should also be 
com pletely brought before the public 
eye? It is not m erely a question of 
employees* interests. In a democratic 
country the Press should be subject to 
the least limitations of the Executive 
or the Legislature even. Y ou  must 
have a ll its affairs exposed to the 
public gaze. Just as the newspaper 
exposes even the darkest corner of the 
administration to the public gaze, you 
must also expose the affairs of the 
newspaper to the public gaze. This 
fact is realised in every country. In 
Am erica every • newspaper, as w e 
pointed out in our memorandum, 
places its financial position before the 
public. 1̂  is published. Here also 
is a law  saying that newspaper owner
ship should be published. W hat is the 
result? When I mention names, it is 
not in derogation. Mr. G. D. Birla 
owns Hindustan Times. But it is in 
the name of a large number of limited 
concerns. Those of us who know of 
this know  that it is owned b y  Mr. 
Birla, though m any limited companies 
are put as owners. The public do not 
know  who is the owner. These things 
take place even when the law  requires 
something to be done.

So far as the workers are concerned, 
you can understand our misfortune. 
The Supreme Court has said recently 
that even the Industrial Tribunal can
not ordinarily, go behind the balance 
sheet and profit and loss account. As 
fa r  as shareholders are concerned, they 
can go into the books, but not Into the
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vouchers. I shall now leave a series 
g | vouchers to this Committee. L et 
the Committee decide w hat they are.

There have been three public com
missions w hich have gone into this 
aspect of the newspaper industry. The 
first was the Press Commission. In 
the year 1952 they w ent into the en
tire structure of the industry and they 
reported in 1954. Parliam ent has un
animously endorsed their recommenda
tions. I do not w ant to w eary  the 
members of this Committee w ith  that 
because most of the members here 
have had occasions to refer to those 
recommendations.

Then there w as the W age Board 
which was appointed by the G overn
ment. It was a statutory body of 
which I happened to be a member on 
behalf of the employees. I can say 
that after having exam ined the ac
counts of the newspaper industry, to 
put it m ildly, that there is a great deal 
left to be desired. Newspapers which 
criticise Governm ent and the public for 
not maintaining proper accounts do not 
maintain their own accounts pro
perly. When w e w ent into their books, 
what w e saw was amazing. It was 
unimaginable except to those of us 
who have gone through them. That 
is w hy one of the members of the 
Press Commission, after the report, had 
said that the newspaper industry is 
based upon fraud. The W age Com 
mittee went into it and the Income- 
tax  authorities also w ent into their 
accounts. Both their reports are with 
the Government. They are not avail
able to us because they are not pub
lished. Probably, this Committee can 
have access to it. .

Y ou  know  that in the year 1957, I 
think, from the first licensing period 
beginning from  January to June, the 
system of licensing w as changed from 
open general licence to actual Users’ 
licence in regard to the newsprint. 
A ctual users alone w ere granted 
licences and established importers 
could get licences. Some kind of res
trictions w ere imposed based upon the 
previous consumption. As most of the 
members of this Committee would

know, under actual users’ licenses, you 
cannot transfer newsprint to anybody 
•lae.

Now, I have got before me some 
papers. There is no voucher le ft 
because probably the transaction could 
not have been entered in the books. 
I have got before me here a sheet of 
paper signed b y  the D eputy G eneral 
M anager of Express newspapers, the 
prince of the newspaper kingdom, 
dated 14th A pril, 1957. It says: 
“D elivered 12 reels 33" taken now to 
bearer” . The details of the reels and 
their numbers are given here. A nd 
here in a cover in pencil m arks are 
put “eight annas per pound and for 
a total of 8,273 lbs., it comes to 
Rs. 4,136|8 less Rs. 50.”

W e do not know  whether the cash 
w as collected or how much was paid. 
W e do not venture to go into it. I do 
not w ant to tell the Committee some
thing in respect of w hich I cannot pro
duce docum entary evidence, although 
those of us who know  of these things 
know w hat has happened. A s far as 
this paper is concerned theTe is no 
signature, but some of us who are 
fam iliar with handwriting of these 
people have a suspicion that it was by 
the M anaging Director himself. I f  
the Committee want, they can further 
exam ine it.

These reels w ere delivered to the 
Deccan Herald, Bangalore. Y ou  w ill 
find the follow ing w ritten in this page: 
“The follow ing reels delivered to M|S 
Deccan Herald, Bangalore on 14th 
A pril 1957 as per the Deputy M anager’s 
instructions, from Rotary Department” 
We have got the store keeper’s sig
nature. This was transported in lorry 
No. APC-950 and this is signed by 
M. P. K . M urthy.

Shri Feroze Gandhi: Was it in 1957T

Shri C. ftaghavan: Yes. The point 
I am trying to m ake is that when 
you go into the books of account, you 
w ill not find these transactions enter
ed therein at all.

I would now show to you something 
more. U nfortunately, people in this
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country have a tendency to destroy 
papers. Some of the papers are thus 
destroyed. 1 believe, it  is because 
they know that they contain valuable 
evidence. Here are pages w hich are 
presum ably from  the rough ledger 
books from  the director’s suspense 
account book relating to various dates. 
They a ll relate to transactions, not 
v e ry  small, and also cash paid to two 
directors or relations of directors or 
persons controlled by the directors.

Shri Feroze Gandhi: Which is the 
com pany concerned?

Shri C. Raghavan: These are papers 
a ll benoging to Express Newspapers. 
The Committee may probably be able 
to find out all the ledgers and m ay try 
to see if  these transactions w ere enter
ed into the books of accounts. I do 
not think they have entered them.

Chairman: I w ill advise the witness 
not to go into further details. We 
have noted this point and we w ill 
follow  it. It w ill not be possible for 
us to take into account all the papers 
and then m ake our observations. If 
the Committee thinks it proper, it 
m ight m ake a recommendation about 
their demands.

Shr! C. Raghavan: I am not going 
into details.

Chairman: But if the hon. members 
w ant to hear him in such details, I 
have no objection.

Shri C. Raghavan: I am aware of
the pressure on your time. I shall try 
to keep m yself as brief as possible.

Chairman: A s the hon. members are 
w illin g  to hear you, you can go on.

Shri C. Raghavan: I have divided 
these into three heads. But there is 
one common feature about all these 
papers. A ll these vouchers, on the 
face of it, are debited to the director’s 
suspense account. None of . the 
vouchers bear anyw here any indica
tion as to whether the Auditor or 
anybody has checked. No numbering 
of vouchers has been done as required 
in practice. There is no indication on 
the vouchers as to w hether they have

been entered in the books. Now, if  
money is paid to a Director, and it is 
debited to D irector’s Suspense 
Account, when the D irector renders 
the accounts, by journal entries, the 
Director’s Suspense account is revers
ed and the expenditure is to be 
brought back to the ledger. Y ou  can
not short-circuit this procedure. This 
is also to be passed by the Auditor. 
In this case, these vouchers indicate 
that they have not been shown to any 
Auditor. B ut they bear the signatures 
of principal Officers of the Company, 
viz., the Managing Director or the Chief 
Accountant. The first list I have 
contains large amounts, 10,000 and 
5,000— cash paid to Directors. No 
reasons are shown for them in Direc
tor’s Suspense Account. The second 
list contains a series of vouchers for 
Director’s house-hold expenses— ‘Pay 
for fodder Rs. 85; the bill is sent along 
with this’. Money is paid and the 
Bills are shown as debited to Direc
tor’s Suspense Account— one in res
pect of fodder and the other is sent 
by the daughter-in-law  of the D irec
tor ‘send me the salary of Calcutta 
servant and m aid-servant; please pay 
Miss so and so Rs. 50’. A ll kinds of 
personal expenses are shown. If they 
had been shown in the Director’s Sus
pense Account, they ought to have 
been entered in the books. Nothing 
indicates that they have been entered 
in the books or numbered. They are 
purely house-hold expenses— cash
paid for the purchase of fodder for 
bungalow cows; cash paid for pur
chasing betel-nuts; cash paid for air 
ticket on the 15th instant for one 
Mr. N. C. Jain; cash paid for furni
ture to somebody.

Shri Avinashilingam  Chettiar: How
did you get these things?

Chairman: From the man who was 
keeping them in his custody. He was 
just going to destroy; but he found 
that they w ere valuable documents 
and then they got possession of the 
documents. They must come from 
law ful custody.

Shri C. Raghavan: Firstly these are 
all signed documents. I think under
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the Evidence Act, i f  the prim ary ev i
dence is destroyed, secondary evi
dence is admissible. Secondly, I do 
not know w hether this Parliam entary 
Com mittee is lim ited by the Evidence 
Act. These are a ll original docu
ments; that is, the evidence under the 
Evidence A ct which w as sought to be 
destroyed and w hich has come to us. 
To the question w ho has given them 
to us, I would rather appeal to the 
Committee not to ask fo r the identity 
of the person.

Shri N. R. M uniswam y: I suggest that 
the documents and the vouchers refer
red to m ay be placed on the Table 
so that w e can look into them.

Chairman: W hat shall w e do w ith 
them?

Shri Kanungo: I may mention that 
such m alpractices are not confined to 
newspaper companies alone. The law  
provides that these matters, if com
plained of, can be enquired into.

Chairman: He has made that point. 
There are malpractices; he has given 
us the examples. W e w ill take note 
of that. Otherwise, there is no use of 
our taking these documents into our 
custody. ^

Shri Avinashiiingam  Chettiar: We
are convinced that there are m al
practices.

Shri C. Raghavan: If malpractices 
are prevalent in a public limited com
pany, then they m ay come to the 
notice of the public. When they are 
in private limited company, who can 
know  about it?

Shri Feroze Gandhi: Mr. Goenka, 
who is the proprietor, can be sum
moned by the Committee and w e can 
examine him.

Chairman: That w ill be a different 
matter. We w ill see later.

Shri C. Raghavan: I shall leave 
these vouchers w ith the Committee 
now. They can be returned after
w ards because they would be useful 
to us in other industrial disputes.

Chairm an: We can go to the n e x t 
point.

Shri C. Raghavan: If Mr. Khandu
bhai Desai's suggestion th a t . auditing, 
should be done by G overnm ent 
appointed auditors is accepted, then, 
these malpractices cannot prevail. 
Otherwise, w hat is the use of saying, 
that if  a complaint is made, it  w ill be 
enquired into. W hat is the process 
that the law  has got for this purpose? 
In the case of Express Newspapers, 8. 
years' assessments w ere com pleted in, 
one month because the case w as pend
ing in Supreme Court. The Com pany 
could not get one D irector to sign the 
veracity of the accounts for the entire 
Company. Therefore, he persuaded 
the Income-tax Departm ent to com
plete 8 years9 assessment in one 
month. They could not find anything 
w rong in the Accounts and everything 
was accepted though depreciation w as 
far in excess of the legal provision. 
The poor employees are prevented 
from going into the books; how could’ 
you find out the malpractices if this 
is the position? W hat is the rem edy 
for this? Such things go on with* 
im punity w ith nobody to question. 
W hat is the basic structure of the 
rule of law ?

The next is Provident Fund, and 
transfer of Companies. In respect of 
Provident Fund, you would appreciate 
that before the 1956 Companies L a w  
came into force, there w as no provi
sion in the law  that the provident 
fund should be kept separate. I f  th<; 
Company was adm inistering the P ro
vident Fund, then the responsibility 
was placed on the Company and 
where the trusts w ere created, the res
ponsibility was on the trustees b y  the 
provisions introduced in 1956 Act. 
Before that there w as no such provi
sion. The only provision before that 
was in the m atter relating to the 
v/inding up of the Company. The 
Provident Fund was also a m ere pre
ferential charge. There w as no obli
gation to keep the m oney separate. 
On winding up, there w as no priority 
for provident fund and it ranked w ith 
all the rest of the charges due to the 
Government including trading losses, 
electricity dues, paym ent in respect o t
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w ages etc. The money collected from  
the em ployee which is in the nature 
of a trust m oney could not be realis
ed. H ie  em ployee has contributed and 
to collect his money he has to stand 
along w ith  others and realise that. #In 
the 1956 A ct came the provision that 
Provident Fund must be kept separate 
and must be treated as a trust. It 
ranked second in priority, viz. G ov
ernment charges and the em ployees’ 
wages and the Provident Fund due*. 
The A ct also provided that the 
em ployer must keep it separate in 
National Savings Certificates or in 
Post Office Savings Bank or in trust 
securities as laid down in Indian 
Trusts Act. The employee is given 
the right to ask for and inspect these. 
The position is same even now. It is 
m ade into a trust by virtue of the Act. 
B efore that the employee was to stand 
along w ith the Government for the 
money that has been collected by the 
em ployer and which he has misused. 
I do not know whether he can be 
punished under Indian Penal Code for 
misappropriation of the trust money. 
Until the 1956 Act, the misappropria
tion was covered by the Indian Penal 
Code. The 1956 Companies A ct deals 
w ith provident fund moneys and as 
a laym an m y knowledge of law  is 
where there is a specific provision, it 
overrules the general provision. As 
far as companies are concerned, unless 
I am able to show any fraud I can do 
nothing under the Indian Penal Code. 
A s fa r  as Companies A ct is concerned, 
they m ay misappropriate lakhs of 
rupees, but they m ay go scot-free by 
paying a small fine of Rs. 500.

I w ill ’ give you a few  instances 
about provident fund. In 1957, the 
Em ployees Provident Fund A ct was 
made applicable to the newspaper 
industry also. A  measure under 
which recovery could be made 
through revenue process was not 
helpful in recovering the following 
amounts from some of the companies. 
The position as on yesterday is as 
fo llow s:'
Express Newspapers, Ltd.— Rs. 9-29 

lakhs.
K asturi Sons Ltd., w hich publishes 

the Hindu— Rs. 2:38 lakhs.

Ananda Bazar Patrika, which pub
lishes the Calcutta Hindustan 
Standard and Ananda Bazar, a 
Bengali daily— Rs. 6:48 lakhs.

Basumati— Rs. 1*51 lakhs.

Indian National Press w hich publishes 
the Free Press Journal (They the 
clearing the arrears)— Rs. -17 lakhs.

I do not wish to go into the cases 
of sm aller companies. I  shall give 
you evidence of the attitude taken by 
the employers in respect o f these pro
vident funds. In the case of Express 
Newspapers Ltd., sincg there is no 
time, I shall give the reference— it is 
pages 116 and 117 of the printed 
records before the Suprem e Court—  
the position was this.

The Express Newspapers Ltd. had 
provident fund managed b y  trustees. 
The trustees w ere nominated by the 
Board of Directors and they w ere not 
elected by the employees. In the 
balance sheet and profit and loss 
accounts for the year 1952-53, Rs. 8 
lakhs is shown as liability to the pro
vident fund, including both the
em ployers’ contribution and the
employees’ contribution and the
auditor has appended a note that these 
moneys have not been invested as 
required by them under the Com
panies Act, as w ell as under the pro
vident fund scheme. In 1955 also, 
the same was the position. T h a i, it 
is shown that this amount is covered 
by a promissory note of the director, 
or the principal directors— there are 
only two or three of them— and that 
is the guarantee.

In 1956-57, when the Employees Pro
vident Fund scheme came into force 
certain buildings which were shown 
till a particular date in A pril ns first 
m ortgage to banks, w ere shown after 
that date as first mortgage to provi
dent fund. They are not trust securi
ties covered under the Indian Trusts 
Act. The Chief Accountant who 
appeared, admitted that this was 
wrong. But even more than that; 
certain amounts lapse to the provident 
fund if  an employee left service before 
a particular term and the other
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em ployees get the benefit o f it. B ut 
here these are w ritten off as lapsed 
to the em ployer and the em ployer gets 
the benefit.

Thirdly, bonuses w ere declared in 
1957. Bonuses are shown in the profit 
and loss accounts and fu ll benefit is 
obtained under the incom e-tax law . 
B ut that bonus w as not paid to the 
employees. It w as shown as a liabi
lity. A  bonus is paid as a deferred 
w age to enable an em ployee to have 
some m ore advantages. B u t it  w as 
n ever paid, but fu ll advantage w as 
taken for incom e-tax purposes. O nly 
w hen the accounts w ere seen b y  us 
and w e  threatened to go to court, the 
bonus w as paid. This is in respect of 
Express Newspapers Ltd.

Next, w e come to the K asturi and 
Sons. I w ould lik e  to read the ev i
dence w ithout m aking any comments. 
Mr. Venkataram an who w as a M em 
ber of the Board, now a M inister in 
Madras, asked the auditor w ho appear
ed, the follow ing questions:

“ Q: Do you lend the provident 
fund amount and, if so, to 
whom?

A: Yes, to all and sundry.”

Shri Easw ara Iyer: Who was the
witness?

Shri Raghavan: One Mr. K . J. 
Nathan. He was the auditor o f the 
company.

“ Q: Do you know  that under the 
rules, it should be invested in 
trust securities and not lent to 
a ll and sundry?

A: Yes, w e only lend on such 
securities; w e  do not lend 
money w ithout security.

Q: Y ou  are the secretary of the 
provident fund?

A: Yes.

Q: W hat was the rate of interest 
at w hich you invested the 
provident fund moneys during 
the period you w ere secre
tary?

A: 6 to 71 per cent.

Q: A t w hat rate, do you credit 
the employees?

A: It w ill be 4J to 5 per cent. I 
cannot g ive you the exact 
percentage without reference 
to the records.”

I do not w ant to go further into it, 
except to say that even w here it  w as 
kept as a trust separately b y  the com 
pany this w as the state of affairs.

I w ill read one more evidence and 
leave it  a t that.

“ Q: A re  you actually contribut
ing tow ards your share of 
the provident fund?

A: So far we have not done th a t”

Shri Easw ara Iyer: W hich company 
is this.

Shri Raghavan: It is Taxnadu, of 
Bangalore. The proprietorship has 
changed and a new  company has come 
into being.

“ Q: Since when has the scheme 
been in existence?

A: From  1941.

Q : From  1941 to 1946 w hich was 
the period of the w ar, many 
of the newspapers made a 
profit. Sim ilarly, was not 
your paper m aking a profit?

A: W e have been somehow car
ryin g on.

Q : H ave you shown in your profit 
and loss accounts, balance- 
sheets or other financial state
ments anything about the pro
vident fund contribution?

A: It w as not shown.

Q: From  1941 onwards, you have 
not set apart any sum towards 
your contribution?

A: No.

Q: W hat do you do w ith  the 
em ployees’ contribution?

A: It is kept with us.

Q: W hat is the total amount of 
their contribution?



199

A: A s  on June 30, it is Rs. 9,000.

Chairman: Have you invested this 
amount? Is that amount get
ting interest?

A : No, w e have not invested it. 
It was in our running account 
(I do not know  w hat it means 
— there was no interest).

Q : So, you kept it  as part of 
your current account and you 
utilised it to finance your 
newspapers?

A: Y es.”

Sir, in such a state of affairs, you w ill 
appreciate how much w e are worried 
about the inadequate provision in res
pect of provident fund.

But look at our plight even when a 
company does not go into liquidation. 
Express Newspapers Lim ited have said 
that they have closed down their 
business in Madras. That was their 
plea. We have been claim ing that it 
is an illegal lock-out. Both under the 
Provident Funds A ct and their own 
schemes, when an entrepreneur closes 
his business and discharges the 
employees, he must pay off and dis
charge all debt owing to their provi
dent fund. This amount has not been 
paid. W e brought pressure on the 
Labour M inistry and said “get us this 
amount” . The Labour M inistry which 
had earlier allowed Mr. Goenka to pay 
in easy instalments said “you better 
g iv e  back the amount” . But he did 
not give. They sought to have 
recourse under the Revenue 
Recoveries A ct and pay the employees. 
This gentleman has gone to the High 
Court on the plea that it cannot be 
recovered, because it is not dues but 
only a debt and “you w ill have to 
collect it at m y convenience” . W hether 
he is going to succeed in his w rit 
petition or not, w e do not know. He 
says it is only a debt and, therefore, 
you w ill have to quit. Though the 
business has closed, the company has 
not gone into liquidation. I cannot 
even claim  preferential payment. I 
must w ait— I do not know  how long—  
to recover m y contribution of the 
provident fund to tide over m y unem

ploym ent situation, not even retire
ment benefit. ^

It m ay be the position in  other com
panies also. It is possible. B u t w e 
can only talk  from  our own know 
ledge. W e can only say that because 
these people are also politically 
powerful they are able to defy the 
law  with impunity.

I shall now take the question of 
transfers— binami transfers I w ill call 
them, though it  is not possible m erely 
to put them under binamis. W e have 
already passed a resolution that after 
the W age Board came into existence, 
after the Industrial Disputes A ct 
entitled employees to get the benefits, 
the phenomenon w e have now seen 
in the newspaper industry which, w e 
think, if successful, other entrepre
neurs in other industries m ay also 
take to is the formation of new com
panies to which the business is trans
ferred but not the assets, to which the 
contingent liabilities of the employees 
are transferred. Ultim ately, when w e 
go in for collecting the liability, we 
w ill find that there is nothing to col
lect there. Before 1955 or 1956, the 
Industrial Disputes A ct provided that 
when the ownership of a business 
changed hands, then the employees 
must be paid their retrenchment com
pensation immediately; the old 
employer must discharge his liability 
and pay off a ll his workmen. In 1956 
the law  said that it need not be paid 
if the new company accepts the 
guarantee and says “w e are responsi
ble for this liab ility” . It w as intended 
to avoid the problem of discharging 
and re-em ploying the persons and to 
protect their continuity of service and 
other obligations; it was to protect 
the employee— and not for giving a 
right to the em ployer— under certain 
conditions. The conditions were: con
tinuity of service to be maintained; 
the same conditions of service as we 
w ere entitled to before the transfer 
must be guaranteed to the individual 
employee; and in case of retrench
ment, not only the obligations under 
the new company’s service but even 
the old company's service must be 
taken into account as if  no interrup
tion in service had taken place.
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First, I w ill take the case of trans
fe r  of business which occurred in the 
Ananda Bazar Patrika Company which 
was managing the Ananda Bazar 
Patrika, Calcutta, the Hindusthan 
Standard, Calcutta and the Hindusthan 
Standard, Delhi. They have the 
advantages of common advertising, 
common newspaper income and 
expenditure, with respect to Income- 
tax law and every other advantage. I 
regretted later w h y w e did not tighten 
the provision properly in the W age 
Board and say that as regards the 
payment of wages, the provision 
should be the same as in respect of 
other industrial bodies. But some 
great, wise men who had greater 
knowledge of the Company L aw  than 
w e had at that time, created a com
pany in which there w ere only two 
shareholders. One was a Develop
ment Officer of the Ananda Bazar 
Patrika, an employee; another, a 
Personnel Officer, something like a 
labour officer, of the parent company, 
the Calcutta company. These two 
gentlemen constituted themselves into 
the Delhi Hindusthan Standard (Pri
vate) Limited.

Shri Khandubhai Desai: Without
any assets transferred?

Shri C. Raghavan: No transfer of 
the shares of the company. That is 
w hy I said a new company was creat
ed. There were only two share
holders and the subscribed capital, 
the paid-up capital, of the company 
was Rs. 2,000. This matter figured 
before the Wage Committee appointed 
by the Government and evidence has 
been recorded in Calcutta. I would 
like, with the permission of the Com
mittee, to read only a small portion 
from that evidence.

The Chairman was the Secretary of 
the L aw  Ministry of the Government 
of India. These w ere the questions 
put and answers given:

“Mr. Chairman: Tell us about the 
company which has taken over the 
Delhi Hindusthan Standard.”

Mr. Basu, the witness, who had 
appeared on behalf of the Calcutta 
company replied: “It is a private

limited company called the Delhi 
Hindusthan Standard (Private) Ltd.”

“Mi. Chairman: The same share
holders?

Answ er: The shareholders a re
entirely different. The Ananda B azar 
Patrika Company has no interest in 
that company.”

Question (by theh Labour M inistry's 
representative): “Who are the share
holders of the Delhi Hindusthan 
Standard?”

The witness who appears on behalf 
of the parent company said: “I am 
one of the shareholders, and the other 
shareholder is Mr. Kanya Lai Sarkar, 
Development Officer of the Ananda 
Bazar Patrika. M yself is the Person
nel Officer of the Ananda Bazar 
Patrika, as I have told you. We have 
taken Rs. 1,000 worth of shares each; 
between ourselves we have taken 
shares of Rs. 2,000.”

Question (by the Accountant Mem
ber, late Shri Vaidyanatha A y ya r): 
“You think you w ill be able to run 
the company only on Rs. 2,000? How 
do you find the capital for it?”

Answer: That is a long story. When 
run by the Ananda Bazar, the Hindu
sthan Standard was running at a very  
great loss and Ananda Bazar was 
thinking of closing it down. Then 
several officers consulted among our
selves. Then, with help from the 
Ananda Bazar Patrika Company, we 
have floated this company. We are 
trying to minimise expenditure and 
we are running it for the last four or 
five months.

Question. The, capital was only 
Rs. 2,000 and Ananda Bazar has no 
interest in it. There is a note here, 
‘M ajority of shares held by Ananda 
Bazar*.”

I presume, Sir, tl\at this must relate 
to the investigation by the Income- 
tax Officer which is not public record.

Answer: “Ananda Bazar has no
interest in it. That is not correct. We 
came in with a capital of Rs. 2,000. 
We have taken the machinery and 
othet things as a going concern. W e
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have taken it  on lease basis. We have 
got the building for which w e pay a 
rent of Rs. 1,900 per month, and for 
machinery, etc. w e pay monthly 
Rs. 1,000. That is, w e pay a total of 
Rs. 2,500 per month.”

Stopping here for a moment, I must 
say, Sir, that the Rs. 2,500 w ill not 
cover even one per cent, for depre
ciation.

Question: ‘‘What is the value of the 
machinery installed in Delhi?”

Answer: ‘T h e  machinery w ill be
worth about Rs. 10 lakhs.”

Question: “What is the value of the 
building which you have taken on a 
rent of Rs. 1,500?”

Answer: “It w ill be about Rs. 12
lakhs or so. For this, w e  are paying 
Rs. 2,500 per month”— that is rent. 
“We have come to that arrangement 
for a period of two years.”

I w ill explain the terms of the con
tract after reading this.

Question: “You were both
employed in Calcutta?”

Answer: “Yes. There is, however, 
a branch manager in Delhi, who is in 
charge of the thing. W e also go there 
monthly once. The paper is here, the 
registered office is in Calcutta; the 
shareholders and directors are in 
Calcutta; they come monthly once 
here to supervise; and they are 
employees of the parent company.”

Question: “ I should say that they 
have given it to you on nominal 
terms.

Answer: “They were thinking of 
winding it up. Instead of winding it 
up, we asked them to keep it going. 
We said that we would bring in work 
to help this concern. It is due to our 
request that they have agreed to run 
it. Instead of closing it, we are try
ing to run it.”

Question: “Is not the Calcutta com
pany making a  profit?”

Answer: “No.”

Question: “Not even now?”

Answer: “No. It is only four
months since w e began the Delhi 
paper. We cannot say.”

Question: “You have got a tele
printer line from Delhi to Calcutta?’*

Answer: “That is right” .

Question: “What do you get on that 
line?”

Answer: “That Calcutta paper has
got representatives there to attend to 
council meetings and other things. He 
despatches news through the tele
printer lines. Delhi being the capi
tal, we get news from that quarter.”'

I shall show you subsequently that 
the so-called special representatives 
are all shown as the employees of the* 
Delhi concern.

Shri Khandubhai Desai: How many 
employees are there in Delhi?

Shri C. Raghavan: There are two 
representatives to whom they make 
a reference, and they are shown in 
the books of the Delhi company as. 
their employees.

Shri Khandubhai Dasai: How many 
employees are there in Delhi itself?

Shri C. Raghavan: A ll told, there 
are about 500 employees, including 
the press workers and everybody.

Chairman: It is all really very
interesting, and I m yself and also the* 
other Members would like to hear i t  
But there is the element that w e  
would not be able to go on endlessly 
with this. Therefore, I would request 
Shri Raghavan to be brief how.

Shri Khandubhai Desai: We have-
understood the point.

Chairman: If Shri Khandubhai Desai 
is also satisfied, then I would ask the 
witness to proceed to his next point.

Shri Khandubhai Desai: The point 
is that a bogus company has beeit 
started.

Shri C. Raghavan: The point that I 
am making here* is this. As I said, 
the employees and the shareholders of
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the new company ere the employees 
•of the old company.

A s you know, in a contract, there 
m ust be three main considerations; 
firstly, there must be a considera
tion. . . .

Chairman: A ll  these details might 
oe explained to some Members of this 
committee or other Members of P arlia
ment to be raised in the House. A s 
I have already stated, it w ould be 
difficult for us to take up all these 
things; though, as has been suggested, 
the committee might consider whether 
some observations can be made in the 
report in regard to these things, yet, 
in the Bill, itself, it w ill not be possi
ble to add anything. But w e shall 
consider w hether it would be possible 
to add certain observations about these 
things in our report. So, the witness 
should also spend only that much of 
energy which m ight be useful for 
putting in a paragraph there in our 
report. Otherwise, w e would not be 
able to add much here.

Shri C. Raghavan: The other com
pany to which w e have made a refer
ence is the Am rita Bazar Patrika 
Com pany of Calcutta. Again, they 
split up. This is a slightly more 
interesting case. But I am not going 
to read the evidence and take up the 
time of the committee, but I shall only 
mention briefly the points. On the 
14th . . .

Chairman: Is it not enough that the 
witness has stated certain points about 
one company? That would give us 
sufficient indication. 1 do not think 
that in our observations w e would be 
naming the companies or describing 
all these details.

Shri C. Raghavan: M y only anxiety 
w as that it should not be open to any 
Government tomorrow or the Mem
bers of Parliam ent to say that this 
w as only an isolated instance, and 
other companies were doing w ell, and 
tomorrow, the newspapers m ay put in 
a provision. . .

Chairman: W e understand that very 
w e ll that it is not an isolated case of

one company, but others also have 
been doing like this.

Shri P. T. Leuva: If it could be done 
in one case, it could be done in several 
cases.

Shri C. Raghavan: I m ay mention 
again the case of the Express N ew s
papers Limited. The reason for my 
stressing this point is that before the 
companies came into existence, before 
the companies are registered even, 
they start doing business. The com
panies enter into agreem ents and tell 
the employees 'We have given you the 
guarantee under section 25FF, which 
is com pletely worthless, because there 
is no company which can give 
guarantee on behalf of a company 
which is yet to come into existence. 
But, as far as section 25FF is concern
ed, the new company is supposed to 
have given a guarantee even though 
it has not come into existence. The 
companies commence business even 
before they come into existence; the 
companies apply for registration, and 
registration is going on; on the 30th 
the company is registered, but the 
company is supposed to have started 
even on 14th January, as in the case 
of the Am rita Bazar Patrika. The 
employees and the shareholders of 
these new companies are either rela
tions within the meaning of the Com
panies Act, or they are w hat I would 
call name-lenders whom you w ill 
never find in their assets; they have 
no assets, they only lend their names. 
The jam adar of the Am rita Bazar 
Patrika Ltd., Calcutta, is shown as 
the sole selling agent in Allahabad, 
and he is one of the shareholders and 
directors of the Allahabad company. 
If you are m erely going to m ake a 
recommendation and ask us to 
wait. . .

Chairman: What does the term
'jamadar* mean? In the Arm y, it 
means a different person. W hat does 
it mean in a newspaper company?

Shri C. Raghavan: He is a peon,
care-taker or call him w hatever you 
like; he is just an ordinary servant 
whose emoluments cannot be more 
than Bs. 100. A ll that I am asking
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the Commerce and Industry Minister 
here is this. If you are not able to 
m ake a positive recommendation, here, 
I suggest that on August 3rd, let him 
bring forw ard an amending B ill to 
deal w ith this particular problem and 
not ask us m erely to wait.

Chairman: Would it not be better 
if w e request the hon. Minister to 
appoint some officer to hear all these 
details, instead of our going into it?

Shri P. T. Leuva: What is the
remedy suggested?

Shri Feroze Gandhi: Many aspects 
of this case have been brought to the 
notice of the Minister, but the Minister 
gets concerned with some other Minis
try, and then difficulty arises, and 
nothing is done ultimately. Then, the 
Information and Broadcasting Ministry 
comes in, the Finance Ministry comes 
in, then there is the Commerce and 
Industry Ministry and so on. So, there 
are so many complications. That is 
w hy I suggest that w e can listen to 
the witnesses. Then, it w ill be for us 
to consider what recommendation we 
should make. There would be no 
harm if we now listen to the w it
nesses.

Shri C. Raghavan: We have sug
gested a recommendation, which even 
if you are not able to incorporate in 
this Bill, you might still think over 
and do something about it later on. I 
might explain briefly the implications 
of it. I am not going to -give any 
instances, but let me explain the main 
points.

A s I was saying, a contract has to 
be definite; it must be for a considera
tion, and between two definite persons. 
A  contract cannot be between m yself 
and myself; if you tear the corporate 
veil of this company, you w ill find 
that the contract is between oneself 
and oneself. Shri Ramnath Goenka 
contracts with himself in the Madurai 
Co. where he is associated with 
Mr. T. S. Krishna and some name- 
lenders; Shri Ramnath Goenka of the 
Express Newspapers Ltd. in the 
Madras company contracts with Shri

Bhagavandas Goenka and another 
name-lender in a Bezwada Co., Shri 
Ramnath Goenka of the Express News
papers Ltd. contracts w ith his chief 
accountant who is supposed to be the 
shareholder and director of the 
Bombay company. A s far as the 
employees are concerned, w e are told 
that w e are having the guarantee 
under section 25FF and w e are cover
ed by it. So, we cannot go to an y
body. Only, w e can go to God, but 
w e do not know where to approach 
him.

Shri Feroze Gandhi: I think the
Minister is also feeling a little helpless 
in this particular case. For the last 
two or three months, the matter has 
come up before the Minister.

Chairman: We can certainly con
sider those things that have a bearing 
on the clauses, but as for the other 
details, we can at the most only insert 
a recommendation in our report.

Shri Shankaraiya: A fter hearing 
them, we can consider what recom
mendation w e could make, and what 
amendments we can suggest. W hile 
considering the clauses and the amend
ments that have been proposed, if any 
consequential amendments are found 
to be necessary, even though they are 
not touched in the Bill, still we can 
suggest such consequential amend
ments. We shall also think over the 
matter in the meanwhile. So, it \s 
better that we hear the witness now

Chairman: That is what we shall
consider.

Shri Tangamani: In addition to what 
they have stated in the memorandum, 
do they have any concrete suggestions 
to make in the form of amendments?

Shri C. Raghavan: The first formal 
amendment which would be within 
the scope of this Committee to make 
would be this because the B ill touches 
upon public limited companies and 
private limited companies. It says that 
in certain cases a private company 
shall be treated as a public limited 
company. Therefore, I say, it is open 
to you to say that not merely thos^
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typ e s of private lim ited companies 
Tecomxnended in the B ill as entrusted 
to  this Committee but this kind of 
newspaper companies also shall be 
deemed to be public lim ited companies. 
'This is fu lly  within your scope.

Y ou have made some provision that 
as against the liquidator certain con
tracts are void. It is also open to the 
Committee to say that contracts of 
this kind shall also be deemed to be 
void as fa r  as the employees are con
cerned. If you do that I can pursue 
Mr. Goenka w herever he goes even in 
the jute mills. B ut tear of this cor
porate ve il of lim ited liability. This 
the Committee m ay do in respect of 
the newspaper companies.

Shri Kanungo: Do you think that if 
newspaper publishing companies w ere 
made public lim ited companies a ll the 
problem s would be solved.

Shri C. Raghavan: I do not say that. 
Unfortunately, as one expert judicial 
authority put it in England, which is 
true even here w hether in taxation 
law s or company laws, the ingenuity 
o f the Legislature is a lw ays one step 
behind the ingenuity of the private 
entrepreneur; but w e can try  to plug 
the loopholes.

Shri Feroze Gandhi: You have not 
understood the question w hich Shri 
Kanungo put. W ould it not be a step 
forw ard if  these companies which 
undertake the publication of new s
papers, periodicals etc. are legally  
bound to be made public lim ited 
companies? ,

Shri C. Raghavan: It w ill be for this 
reason that in the matter of mainten
ance of registers, in the m atter of 
inspection, in the matter of loans and 
advances and all these things, it w ill 
come under the provision. As I showed 
earlier, huge sums of money are 
advanced to the directors. In respect 
o f a public limited company no loan 
can be made to a director without 
the previous sanction of the Central 
'Government. A part from household 
^expenditure etc. huge sums of money 
a re  advanced to the directors. For

the purpose of the company's business 
advances have been taken from  banks 
paying 6 to 8 per cent, in terest ♦ If 
you haye a commission of enquiry to 
investigate into these affairs it w ill be 
interesting. Even in the evidence 
before the W age Committee it was 
shown how starting in 1932 as a  clerk 
in Dubash’s firm he has been able to 
expand; he has gone even to Calcutta 
and has got a jute mill. I do not w ant 
to go into a ll this. The Company Law  
Administration must already havo 
information w ith them and if they 
w ould care to investigate they w ould 
know  how the jute m ills was acquired. 
If it is a public lim ited company and 
the Central Governm ent’s sanction has 
to be obtained, I w ill be able to enter 
caveat w ith Mr. Mazumdar before he 
gives the sanction. A t least I w ill 
know that such an application is being 
made; at least I can go to somebody 
and try  to prevent it. But now I am 
com pletely in the dark.

A s for the controlled companies, the 
suggestion that w e have made is sub
stantially known and understood by 
the law  of torts. We are not trying 
to prevent the existence of controlled 
companies. L et Mr. Goenka w ith  his 
3 brothers or Mr. Ghosh or his fam ily 
have their separate business. W e are 
not trying to prevent that. W hat we 
are trying to prevent i§ transactions 
inter se so that the right of the 
employee is affected. The employee 
is the only loser. If you change the 
constitution and transfer m achinery 
etc. as a contingent liability  I am 
transferred. I am transferred like 
cattle without any whatsoever to say 
*No\

There are some other points which 
w e have not indicated in the m em o
randum. They are, for example, the 
maintenance of directors registers, the 
general body registers, the share
holders registers etc. It has been our 
painful experience that when w e 
know  something is not there in the 
registers and w e have challenged it, 
suddenly the register w ill be produced 
showing the minutes etc. Y ou  can 
maintain any number of such registers
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an d  defraud the people, w hether it be 
*a public limited company or a  private 
lim ited, if they are in loose files. In 
the’ case of public limited companies 
because you have to send notices to 
shareholders etc. it is not so easy to 
<Jo; but in the case of private limited 
companies you can manufacture all 
that— I mean the directors— and w e 
m ay not be able to prove that it is 
wrong.

Shri Feroze Gandhi himself was 
one of the directors of Express N ews
papers Ltd., sometime ago. I would 
’like to know whether he ever receiv
ed notices of general body and share
holders* meetings.

W e came to know of it when the 
case came up before the Supreme 
Court. We challenged the entire 
accounts as completely wrong. Shri 
Feroze Gandhi was asked to certify 
them to be correct because they pro
bably thought that by putting his 
name before the Court the Supreme 
Court w ill be persuaded to accept the 
accounts. But fortunately for us, 
Shri Feroze Gandhi only certified to 
the Delhi unit because he was not 
notified when the meeting of the 
Board of Directors was actually held. 
W e w ere on good rounds. Shri Gandhi 
did not oblige them; but the Income- 
tax Department obliged them. Eight 
years’ assessments w ere completed in 
1£ months and everything was 
accepted. .

I would submit that whatever policy 
the Committee m ay have in respect 
of managing agencies for other com
panies, for newspapers at least the 
system  of managing agency should 
be abolished. There is no need for 
it. I w ill give you an instance.

There are several companies hav
ing agreements which, though they 
m ay not be called managing agency 
agreements, are in the nature of such 
agreements.

This is in respect of the Delhi Urdu 
paper, “T ej” which was associated 
w ith Swami Shraddanand. During 
his time it was almost a public trust 
paper. Afterw ards it became a pub
lic lim ited company. Then it be
cam e m private limited company.

When Lala Desh Bandhu Gupta took 
it over, we come to the fourth phase 
of it. This company, after Lala 
Desh Bandhu Gupta’s death, was 
brought under the managing agency 
agreement. I wish to point out how 
it was brought about. It is also relevant 
to the private limited company and 
public limited company issues 
which we are now discussing.

This is the evidence that was re
corded before the Wage Board:

“Q. When were the managing 
agents appointed for this firm?

A. On the death of the m anag
ing director, Lala Desh Bandhu 
Gupta. In July, 1952, they be
came the managing agents; from 
the date when Lala Desh Bandhu 
Gupta expired.”

That is, with retrospective effect. So, 
it Was from November, 1951. Accord
ing to the witness, in July, 1952, they 
became managing agents with retros
pective effect, the moment Lala Desh 
Bandhu Gupta died!

But something more interesting Is, 
the witness was asked to produce the 
auditor’s report.

“Q. Have you got the auditor’s 
report? Would you please read it 
for 1953 and 1954? You said that 
the managing agency agreement 
was confirmed in 1952. But the 
auditor’s report talks of a certain 
sum being paid to the managing 
agent in anticipation of the 
managing agency agreement be
ing confirmed.”

A. Yes.

Q. Y our facts | in the document 
are contrary to what you have 
told us.

A. It was in the month of July 
or August. I do not remember, 
but it was definitely in the year 
1952 that the managing agency 
agreement was confirmed.

Q. But the audit report says 
that it was not confirmed even in
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1054. I do not know whether
they had said the same thing in
1955 also.

The witness did not reply.”
The point that I would like to make 
here is, not only did the managing 
agency enter into an agreement with 
retrospective effect but monies art? 
paid even after three accounting 
periods. You know in a private 
lim ited company there m ay be only 
tw o or three shareholders w ho sit 
form ally and send the papers and 
nothing is done. If it is so, you w ill 
understand w hy in a newspaper in
dustry at least there is nothing at all 
for a managing agency agreement. 
In fact, in respect of the managing 
agency agreem ent between the 
Free Press, Bombay, and the same 
managing agency sitting in another 
company— I can give you the extract 
from  the evidence tendered by one 
director— the rem ark made was “it is 
an unconscionable agreem ent” . I 
therefore suggest, whether you 
abolish the managing agency system 
in other industries or not, at least in 
this newspaper industry, please abo
lish it. That is all that I have got to 
say.

Chairman: I do not know if any
cross-examination is needed by w ay  of 
further elucidation. W e have heard 
him and he has been very  clear in his 
explanations. No questions are need
ed, I suppose. Thank you very  much.

Shri C. Raghavan: I hope our 
efforts this time w ill have greater 
effect.

(The witnesses then withdrew)
III. Dalmia Cement (Bharat) 

Limited, New Delhi
Spokesmen:
1. Shri S. C. Aggarw al.
2. Shri Bhim Sen.

(Witnesses were called in and they 
took their seats)

Chairman: We have got your m e
morandum. W e have seen it. A ll 
hon. Members have read it and they 
know the contents very  w ell. Our 
procedure is this. The hon. Mem
bers put questions but i f  the witnesses

desire that they should say some
thing to supplement the memorandum, 
then in a short time they m ight just 
say what they wish to say. B ut the 
contents of the memorandum are not 
expected to be repeated or read again. 
Something that you m ight like to 
emphasize upon or supplement m ay 
be done in a few  minutes.

Shri Kanungo: I presume that this 
particular firm is a member of the 
Federation of Indian Chambers of 
Commerce and Industry or one of its 
constituent bodies, and as such they 
must be aw are of the memorandum 
which has been submitted by the 
Federation and the various chambers. 
If so, the common portions should be 
deleted and only the special portions 
m ay be taken up.

Shri Himmatsingka: The memoran
dum is very elaborate. We have 
read it.

Shri Naushir Bharucha: Their point 
of view  may be different.

Chairman: Shri Kanungo said that 
they must be aware of the contents 
of the memorandum that those asso
ciations have already submitted and 
those portions that are common to 
both might not be stressed agtain. 
We w ill consider them so far as this 
memorandum is concerned, but they 
need not be emphasized again and 
again because those have been already 
dealt with.

Shri S. C. Aggarw al: We are a mem
ber of the Federation of Indian 
Chambers of Commerce and Industry. 
O f course w e went through the memo
randum which they submitted to the 
Company Law  Committee. We have 
not received any copy of the memo
randum which they might have sub
m itted to this Committee. But most 
of the points which w e have made in 
our memorandum are m ainly with a 
view  to see that the Companies A ct 
in practice becomes more workable. 
W e have not suggested anywhere that 
any of the provisions should be relax
ed or anything of the kind. W e have 
only concentrated on some practical 
problems which arise from the imple
mentation of the law  and we have
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drawn your attention to those pro
blems.

A s you w ill see, out of some 212 
clauses of the Bill, we have comment
ed only on about 35 clauses. There 
too we rhave divided our memoran
dum into two parts, the first dealing 
with some fundamental suggestions 
and the second dealing with largely 
procedural matters.

Since you say that the members of 
the committee have gone through the 
entire memorandum, there is not much 
that we want to add to it. But we 
can emphasise a few  points personally. 
We shall do it now if you so direct 
or w e will first answer the questions 
and do it later.

Chairman: I have no objection if 
the witnesses want to make any pre
lim inary observations. But what is 
contained in the memorandum need 
not be repeated. If you desire, we 
can just start the examination by hon. 
Members and then if anything is left 
out, the witnesses may clarify it in 
the end.

Shri S. C. Aggarw al: We prefer 
that.

Shri Tangamani: In Part I, regard
ing clause 02 you have m erely said:

“ It is provided in sub-section 
(2) of the revised Section 205 of 
the Companies A ct that no divi
dend shall be payable except in 
cash.”

A re we to take it that you do not 
object to clause 62, which provides 
for normal depreciation before the 
dividends are declared?

Shri S. C. Aggarw al: We have made 
certain observations on some of the 
clauses. I may not be in a position 
to give considered replies to any new 
points that may arise.

Chairman: The witness desires that 
examination may be confined to the 
observations made in this memo
randum.

Shri Tangamani: Most of the repre
sentatives of the employers have been 
objecting to the normal depreciation 
being deducted before the net profit 
is arrived at. Am I to take it that 
your concern does not object to this 
procedure?

Shri S. C. Aggarw al: W hat we have 
said on clause 62 is that the payment 
of dividend in species should be al
lowed. A t present it is allowed, but 
the effect of this amending B ill would 
be that payment of dividend in species 
would not be allowed. This is the 
entire scope of our observation. We 
have not dealt w ith the point w he
ther normal depreciation should or 
should not be deducted.

Shri Tangamani: In page 4, regard.
ing clause 63. shall I take it that you 
have no objection to the provision re
quiring that the amount should be 
deposited in a scheduled bank within 
14 days after the declaration of the 
dividend?

Shri S. C. Aggarw al: We have put 
forward our objections to this amend
ment. Firstly, we have said that by 
making this deposit, w e w ill be only 
rendering the money idle and no use
ful purpose w ill be served. So, it 
is not desirable. As a safeguard 
against dishonouring of dividend 
warrants for want of funds, w e have 
suggested that the dishonour of a 
dividend warrant m ay be made a 
penal offence.

If you feel that the deposit should 
be made, then it should be required 
to be made only within 2 or 3 days 
after the dividend warrants are issu
ed and not immediately after the 
declaration of the dividend.

Shri Tangamani: In page 6, regard*
ing clause 104 which is a very  im
portant clause dealing with sole selling 
agent, is it your objection that even 
w here an agency is appointed for a 
particular area, he could be a sole 
selling agent or do you have any 
other objection to the appointment of 
sole selling agents w ith the consent

873 L .S .— l i .
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of the Government of India as pro
vided in clause 104?

Shri S. C. A ggarw al: We have made 
two suggestions on clause 104. The 
first is that under the proposed amend
ment, if now a managing agent 
resigns, he cannot be appointed as 
sole selling agent until three years 
after. Our suggestion is that even 
within these three years, he- m ay be 
permitted to be appointed w ith the 
approval of the Government. We 
need not w ait for 3 years to lapse.

Secondly, in our cement business, 
for instance, w e have got stockists at 
all centres— in small towns, small 
cities, big cities and everyw here. As 
it is, this provision is capable of vari
ous interpretations. If. w e have ap
pointed a dealer who is the only 
dealer in a particular small place, he 
can be considered as a sole selling 
agent under this provision. If that 
interpretation is to prevail, it means 
that appointments of stockists at all 
the centres w ill have to be placed be
fore the general body meeting. We 
fe lt that probably that was not the 
intention. So, w e have suggested that 
if a sole selling agent is appointed 
either for a State or for the entire 
country or for the entire foreign 
market, that kind of appointment 
should certainly be regulated. But 
the appointment in individual towns 
or cities should be excluded from  the 
scope of this section.

Shri Tangamani: Please turn to 
page 18 regarding clause 105. Section 
386(1) says that a person cannot be 
a manager of more than two com
panies simultaneously. But I under
stand you want him to be the manager 
of a public company in addition to 
being the manager of two private 
companies. You want him to be 
manager of three companies. Is there 
any special reason for that?

Shri S. C. A ggarw al: The reason is 
only this. We are permitting the 
m anager of a public company to be a 
manager of another public company. 
If he could be additional manager of 
another public company, he can cer

tainly be manager of 2 private com
panies in addition to his being 
manager of one public company, be
cause the w ork in a private company 
is much less.

Shri Tangamani: Page 3 of your
Memorandum, clause 58. That deals 
w ith publication of the chairman’s 
speech at the Company’s expense. 
Do you think that the publication of 
the chairman's speech alone is very  
important both from  the point of view  
of the shareholders and the public 
interests? W hat can be your objec
tion to this new amendment.

Shri S. €. A ggarw al: W e feel that 
the publication of the chairman’s 
speech is in the interests of the com
pany. It makes the company better 
known and its activities better known 
and that is one occasion on which that 
is possible. The objection is that 
along w ith the chairman’s speech, so 
far as the other proceedings of the 
company are concerned, they are pri
vate proceedings and it is not desir
able that the private proceedings of 
general meetings should be published.

Shri Tangamani: Is it not lik e ly  if 
only the chairman’s speech is publish
ed without the other proceedings, a 
wrong impression m ay be given about 
the position of the company at that 
particular moment?

Shri S. C. A ggarw al: So far as the
other proceedings of a company’s 
general meeting are concerned, they 
do not deal with the w orking of the 
company and even if it w ere publish
ed. I do not think they would in any 
w ay  help the investor to analyse the 
w orking of the company. W hoever 
wants to invest in a company woffld 
have other means of understanding the 
functions of the company, say, stock 
exchange reports, balance sheets, etc. 
A ll these are various other methods 
by which one oan determine whether 
the company is w orking properly or 
not

Shri Naushir Bharncha: Page 3,
clause 62. Y ou  say, dividend in



209
specie or in kind should be allowed 
where an option is given to the share
holders in the resolution declaring the 
dividend to receive it in cash or 
otherwise.

Shri S. C. Aggarwal: We have said 
that where the shareholders have 
been given option to receive the divi
dend in cash or kind, there should be 
no objection to such distribution 
being made to them.

Shri Naushir Bharucha: You mean 
to say, there should be no compul
sion.

Shri S. C. Aggarwal: Yes, there
should be no compulsion.

Shri Naushir Bharucha: Page 4,
clause 63. Do you know of instances 
where dividends are paid from over
draft accounts, to your knowledge of 
practical working?

Shri S. C. Aggarwal: It is not a
question of paying dividend from 
overdraft account, but it is a question 
of finding the funds for payment of 
dividend,. Many companies have 
overdraft accounts for their working 
capital requirements. They do not 
have any liquid funds. Therefore, 
when dividends have to be paid, fu r
ther funds are drawn from overdraft 
facilities. This kind of thing does 
happen.

Shri Naushir Bharucha: Page 4, 
last paragraph. You say, at least the 
money equivalent to the amount of 
the dividend warrants despatched 
should only be required to be deposit
ed in a separate account in Scheduled 
Bank. Now, don’t you think that a 
provision like this would induce com
panies not to dispatch dividend 
warrants so that they can have use of 
the money for a longer time?

Shri S. C. Aggarwal: The present 
position is, whenever a company is 
sending its dividend warrants, it pro
vides for funds at that time. So, I 
do not think that would in any w ay 
aggravate the situation any more than 
what it is today.

Shri Naushir Bharucha: Page 5,
clause 100. You are referring to the 
difficulty of holding a meeting once in 
three calendar months. You say, the 
volume of w ork in a private company 
does not justify their Directors meet
ing so frequently and moreover in 
private companies the Directors and 
shareholders being limited in number 
are more closely connected w ith each 
other, etc. If they are so closely con
nected and all that, then where is the 
difficulty in having one meeting in 
three months?

Shri S. €. Aggarwal: They are close
ly  connected, but they m ay not be, 
necessarily at the same place. A ll 
that we have said is, it need not be 
made compulsory. In the case of 
public companies, it is all right; but 
in the case of private companies there 
need not be a legal compulsion. They 
might discuss and consult each other 
by correspondence. The private com
pany’s affairs are very  much limited.

Shri Naushir Bharucha: Page 5,
clause 102. I quite see your difficulty, 
that the word ‘loan* should be defined, 
so that advances to employees, etc. are 
excluded. Would it meet your pur
pose if we put it like this: Loans shall 
not include advances to workmen, 
artisans, contractors or suppliers of 
goods or services to be rendered in 
ordinary course of business. Will 
that meet your purpose?

Shri S. C. Aggarwal: That, I think, 
w ill be quite adequate.

Shtri Naushir Bharucha: Page 6,
clause 104. This is with Tejfard to the 
appointment of sole selling agents. 
Just now, in answer to a question put 
by one Hon’ble Member you sd d  that 
whereas the Government m ay retain 
the right of appointing sole selling 
agents, with respect to cities and 
towns, the company should be allow
ed to freely appoint sole selling 
agents.

Shri S. C. Aggarwal: Yes, Sir.
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Shri Naushir Bharucha: Don't you 

think that this clause w ill become 
useless by your appointing individual 
sole selling agents in 200 places? 
What you cannot do in law, that you 
might do by individual appointment.

Shri S. C. A ggarw al: I submit that 
is rather a remote possibility, but 
ever if it w ere so, one could provide 
a safeguard by saying, where a person 
is appointed as a sole selling agent 
for a particular place, he is not a 
stockist in another place.

Shri Naushir Bharucha: But you
are not making a distinction between 
a stockist and a sole selling agerif 
There is a w orld of difference.

Shri S. C. Aggarwal: There is a 
difference. But interpretations w ill 
vary. Now, we have one stockist in 
one place. He m ay be called a sole 
selling agent. W e have not been able 
to understand clearly whether our 
stockist in that small town w ill be 
regarded as a sole selling agent or 
not. That difficulty is there.

Shri Naushir Bharucha: Page 7,
clause 105, that loans made or guaran
tees given or securities provided by a 
holding company to its subsidiary are 
exempted from the application of the 
restriction of section 295. Now, you 
say that on the same principle loans 
made or guarantees given or securit
ies provided by a subsidiary company 
to its holding company should also be 
exempted from the provisions of this 
section. How does it become the 
same principle? • Two things are 
totally different. It is not the same 
principle. I would like to know that.

Shri S. C. Aggarwal: The holding 
company has a predominant interest 
in a subsidiary company. The Hold
ing company has a commanding m ajo
rity  of shares in the subsidary. 
Therefore, it is only a matter of pro
cedure because the resolution can be 
passed and the loans can be arranged. 
But it appears to us to be quite un
necessary because if the holding 
company can give loan to the sub
sidiary, certainly the subsidiary 
should also be permitted to give loan 
to the holding company.

Shri Naushir Bharucha: If your sug
gestion w ere to be accepted, that every 
subsidiary should be permitted to give 
loans to holding company, would this 
not open avenues for fraud by secur
ing control of a subsidiary and then 
getting return of the investm ent from 
the subsidiary into the form of a "loan?

Shri S. C. Aggarwal: A s I mention
ed, the loan itself is not prohibited. 
A ll that is required is that a special 
resolution be passed. When a com 
pany is made subsidiary, the holding 
company has at least 51 per cent 
holding in the subsidiary company. 
It is just a question of getting the 
resolution passed. I do not think it 
w ill very much alter the position and 
probably it is not very  difficult to get 
such resolution passed.

Shri Naushir Bharucha: On Page 8 
you have rightly emphasized the diffi
culty. Your grievance is that the law 
imposes responsibility on the director 
to collect the information, and it im
poses no responsibility on the rela
tive. A re you in favour of such a 
provision being incorporated that the 
relative should be compelled to dis
close the information?

Shri S. C. Aggarwal: If this provi
sion is to remain as it is, certainly 
the relative should be put under an 
obligation and if they do not comply 
with the obligation, the director should 
not incur disqualification.

Shri Naushir Bharucha: On page 11, 
clause 119, you are referring to sec
tion 314 of the Act according to which 
an individual proposed to be appoint
ed to any office or place of profit 
shall declare in w riting before such
appointment whether or not he is con
nected with a director, etc. Then
you say that if the section is contra
vened, the director shall cease to be a 
director. If it is due to a technical 
difficulty, even if the Government 
launch prosecution, the court can 
give you relief.

Shri S. C. Aggarwal: It is some
thing more than that. I would refer 
to the later paragraph under this
clause. The position is that if we,
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through a mistake or oversight or due 
to lack of knowledge, appoint a per
son as an employee and if he turns 
out to be a relative of the director, 
then the effect of this provision is 
that that particular director is deem
ed to have ceased to be a director 
from the date when that appointment 
was made. Particularly in tHe case 
of managing agency companies sup
pose we have made such appoint
ments, then the director ceases to be a 
director. This, by itself, is all right. 
But the consequences go beyond that. 
Because this amounts, under section 
346, to a change in the constitution of 
the managing agency company and if 
a change has taken place under sec
tion 346, it ceases to be a managing 
agent of the company. These con
sequences, we feel, are much too 
severe and therefore private com
panies should be exempted from the 
provision of section 314. This is what 
we feel. Our main request is that 
private companies should be taken 
out of the provision of section 314 be
cause in private companies the in
terests of only a limited number of 
people ,are involved and even if the 
relations of directors are employed, 
there should be no objection.

We have made two suggestions. 
One is that private companies should 
be taken out of this provision. Or, 
alternatively, the retirement of a 
director in consequence of section 314 
should not be regarded as a change in 
the constitution under section 346. 
This change should not have the effect 
of taking aw ay the managing agency 
itself.

Shri Naushir Bharucha: On page 12 
yoy say that in the alternative it may 
be provided in section 346 itself that 
a change occurring in the board of 
a company by the compulsory retire
ment of a director under the provi
sions of the A ct w ill not be deemed to 
be a change in the constitution of 
the company. This is what you 
have said. Could you tell me w hy do 
you say that a change like this 
w ill not' constitute a real change in 
the constitution?

Shri S. C. Aggarwal: The change 
w ill be there. We have referred to 
this thing in the context of section 314. 
We say that this is the legal conse
quence of our appointing somebody 
whom we do not know. We do not 
know whether he is related to the 
director. The consequence is that the 
director ceases to be a director. The 
consequence of this should not be so 
severe as to terminate the managing 
agency itself.

Shri D. L. Mazumdar: There is no 
automatic termination of the m anag
ing agency under these circumstances. 
You are given a period of six months’ 
time. . . .

Shri S. C. Aggarwal: The period of 
six months is given from the date of 
the change. Suppose I appointed a 
person on the 1st January 1958. To
day I come to know that he happens 
to be a relative of the director.

Shri D. L. Mazumdar: The period of 
six months starts from the date of 
your knowledge of this fact.

Shri Naushir Bharucha: Assuming
this interpretation is correct, do you 
have any objection? ’

Shri D. L. Mazumdar: I do not think 
there is a difficulty. A t least there 
is a way out of the difficulty.

Shri S. C. Aggarwal: When we have 
commented on section 346, we have 
submitted that the going out of a 
director should not be regarded as a 
change in the constitution, whether it 
is by death or retirement. We have 
said that the appointment of a new 
director m ay be regarded as a change. 
But the going out of an existing 
director should not constitute a change 
in the constitution.

Shri Naushir Bharucha: On page 12,
in paragraph (ii), you say that in 
clause (a) of the proposed sub-section 
(1) of section 314, the words “shall 
hold any office or place of profit” 
should be changed into “shall be ap
pointed to a place of profit” . Don't 
you see that if your suggestion is ac-
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person m ay be illegitim ately appoint
ed, but afterw ards due to change oi 
circumstances he becomes incapable of 
holding the post and according to you 
he w ill still hold on to it. If there 
is appointment on account of change 
of circumstances, his position becomes 
illegitim ate and he cannot hold on.

Shri S. C. Aggarwal: That is a cor
rect position.

Shri Naushir Bharucha: On page 13, 
clause 137, you say that section 346 
of the A ct provides that if a change 
takes place in the constitution of a 
body corporate or firm acting as man
aging agents it shall cease to act as 
such on the expiry of six months from 
the date on w hich change takes place, 
unless the Central Governm ent accords 
Its approval to the change. Y ou say 
that sufficient opportunity should be 
given to the m anaging agent to restore 
the status quo if the Government dis
approves the change. . . .

Shri S. C. Aggarwal: In most cases 
it w ill be extrem ely difficult to restore 
status quo. For instance, in the case 
of the death of a director, you cannot 
restore the status quo. In some cases, 
there m ay be this possibility and that 
possibility should not be closed.

Shri Naushir Bharucha: On page 14 
it is said that as the business of the 
company w ould go on norm ally under 
the supervision of the directors ap
pointed under this section, therefore, 
any change in the Board of Directors 
w ill not make m aterial difference. 
Y our intention is to secure exemption. 
But how could you m ake a distinction 
between a nominal change from the 
substantial change because often an 
ostensible nominal change may have a 
substantial effect: for instance, tran
sfer of 10 shares m ay tilt the balance 
of working.

Shri S. C. A ggarw al: This is the
general observation which w e have 
made. W e have gone further in our 
memorandum to explain these provi
sions.^ I f ' they are done, that m ay be 
helpful. For instance, if a Director

dies and another Director is taken in 
his place, that is an inevitable change; 
it should not be regarded that the 
constitution of the managing agency 
has been changed.

Shri Naushir Bharucha: It m ay also 
have a substantial effect. The death 
oi a Director m ay have a substantial 
effect on the constitution of the com
pany. The effect w ould be same 
whether it is intended or unintended. 
It m ay be a welcom e change also.

Shri S. C. Aggarwal: It has already 
changed. I do not say that it is not 
a change. In changes like this which 
are not engineered changes, if I may 
use this phrase, our submission is that/ 
they should not be regarded as 
changes in the constitution of the 
company. #

Shri Naushir Bharucha: W hether
the changes are men-made or whether 
they are by force of nature or by 
w hatever operation of law, how does 
it m atter to the rationale of the sec
tion that the constitution is changed 
one w ay or the other.

Shri S. C. Aggarwal: R eally speak
ing, a change of Director does not 
mean a change in the constitution of 
the company. G enerally speaking you 
should have two directors. You can 
have two Directors. A  mere change 
in the Director does not mean a 
change in the constitution. Here the 
change in the constitution has been 
given a particular connotation. In 
regard to that connotation these modi
fications might be made. If a Director 
dies that should not be regarded as a 
change in the constitution. If you 
appoint a new person in his place that 
cannot be regarded as a change in the 
constitution.

Shri Naushir Bharucha: If there are 
four directors and if one dies, then 
the voting strength is altered; that 
becomes a change in the constitution 
without your appointing anybody.

Shri S. C. Aggarwal: In practical 
working, I would submit that among 
managing agencies w hich are private
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companies there is a considerable 
amount of unanimity and i  tnmK that 
Situation should not arise.

Shri Naushir ISharucha: On page lti, 
you nave said: ‘According to ciause 
(c; oi sub-section 6 oi section 349 
and the amendments proposed there
in, in computation o1 the net protits 
for determining the Managing Agents 
Commission, tne pronts ox capital 
nature including pronts from the sale 
of an undertaxing or any of the 
undertakings ol toe company or of 
any part thereof have been excluded. 
You want that it should not be exclud
ed. How can capital appreciation be 
treated as prolit? The capital appre
ciation has taken place as a result of 
general prosperity of the community. 
How could you count this as prom due 
to exertions of the directorate?

Shri S. C. Aggarwal: We have sug
gested that wnen there is a sale ox 
capital asset and there is a proii.t, 
that should be regarded as pront of 
capital nature for purposes of m anag
ing agency commission. We have said 
in our memorandum also that the 
quantum of profit from the sale of 
immoveable property or fixed assets 
depends to a very great extent upon 
the efforts and business acumen of 
the Managing Agents. Then there is 
no reason w hy they should not parti
cipate in the profit. That is how we 
look upon this question. Thank you 
very  much.

Shri S. C. Aggarwal: I am most
thankful to you for giving us a hear
ing.

Chairman: If you want to say
something else you might do so now.

Shri S. C. Aggarwal: Since the
memorandum has been studied 
thoroughly by the Committee, I do 
not have to say very much more. I 
would only once again refer to the 
section relating to change in the con
stitution of the managing agency and 
there is one point which we have not 
discussed. Under Section 346 of the 
Act, if a change takes place in the 
constitution of a body corporate or

iirm acting as Managing Agents a  
snail cease to act as sucn on tne expiry 
oi six  months from tne date on wmcn 
change taxes piace unless the Central 
Government accords its approval to 
the change. So until Government 
gives approval the change snouiu not 
take eJttect. Such a change must be 
approved by Government within six 
months and Government m ay extend 
the time also. We have suggested the 
provision to be somewhat iixe  this—  
if there is a change we must apply 
within six months or three months or 
within w hatever time is prescribed. 
According to the present provision no 
opportunity is given to the Managing 
Agents to revert to the constitution 
existing immediately before the 
change where the change is disap
proved by the Central Government. 
We suggest that the Managing Agent 
shall cease to act as such on the 
expiry of six months from the date 
on which the change takes place if 
no such application is submitted to the 
Central Government for approval of 
the change or on the expiry of three 
months from the date on which the 
change is disapproved by the Central 
Government unless before the expiry 
of the said three months the cha.i 
is reversed and status quo ante 
restored.

Shri D. L. Mazumdar: Is this diffi
culty based on experience?

•
Shri S. C. A ggarw al: It is a lacuna 

which I find is there in the Section.

Shri D. L. Mazumdar: We have
dealt with 3000 cases. There cannot 
be a single instance where we have 
exceeded the time-limit of six months. 
It is as much our interest to see that 
the orders are issued within six 
months.

Shri S. C. Aggarwal: That is quite 
true. I may give only one example. 
Shri Mazumdar has referred to this 
question. In a particular set of cir
cumstances w e referred our case to 
the Department. They said that this 
was not a change in the constitution 
of the Managing Agency. Later on we 
were told that on re-thinking
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seemed to be a change and the change 
had become one year old. We replied 
to Government, i f  you think this as a 
change, then kindly approve this. 
Accordingly to strict interpretation of 
the provisions of the Act, after the 
expiry of six months the managing 
agency has ceased to exist. O f course 
they extended the time; but this 
lacuna is there. I would only submit 
that our observations are as w e have 
found them in practice. O f course 
you have w ider view  of the thing as 
to how it is w orking in other com
panies. We have placed before you 
our difficulties.

Shri Mazumdar: From the adminis
tration's point of view  w e are in the

hands of companies for getting in
formation. It m ay w ell be in the in
terests of the company not to supply 
this information in spite of repeated 
reminders. Therefore w e are anxious 
that there should be a time-limit of 
six months.

Shri S. C. A ggarw al: Yes, Sir, you 
m ay reject the application if you do 
not get the information. If you give 
reasonable opportunity to a company 
to supply the information and they 
do not do, you can reject their 
application.

(The witnesses then withdrew.)

The Committee then adjourned.
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I. The Company Law Association of India, Bombay.

Spokesmen:

1. Shri K . T. Chandy
2. Shri S. R. Gursahani

3. Shri K . V . Rao.

(Witnesses were called in and they  
took their seats)

Chairman: Y ou r memorandum has 
been read by the Members of the 
Committee, and if  you desire to illus
trate, elaborate, clarify  or emphasise 
any point which you want the Joint 
Committee to consider you m ay do so.

Shri K . T. Chandy: Sir, w e are 
indeed grateful to you and the hot*. 
Members of the Joint Select Com 
mittee of Parliam ent for giving us 
this opportunity to place some of our 
view s before you.

W e do not wish to go into m any 
of the matters dealt within our 
memorandum, as w e are sure that 
the same view s have already been 
covered over and over again by 
others who have given evidence be
fore you. It is also a fact that one 
of our Members, Mr. Chokshi, has 
not come, as he is to follow  us as 
the leader of the next delegation; and

so we thought w e w ould leave to him 
the particular problems relating to 
accounts as he carries w ith him our 
view s also.

The first point to which I would 
like to draw your attention is clause 
59, a m uch-debated clause, which 
enumerates the different types of 
m anagerial personnel permissible anrt 
also sets out that only one such cate
gory m ay be found in a company at 
a given time. On going through 
the list of permitted managerial per
sonnel w e observe that certain cate
gories of directors whose names 
appear elsew here in the Act, do not 
find a place here. I am referring 
particularly to companies such as 
mine, nam ely Hindusthan Lever, 
where we have whole-tim e directors 
or, shall w e say, directors in whole
time employment. Is it sugge«tod 
that they do not form part of the 
management? This is one of »he diffi
cult problems.



In the A ct there are lour or five 
different kinds of directors. There 
iB a managing director, there is a 
‘Whole-time director1, there is a ‘direc
tor in whole time employment’, there 
is a ‘director appointed by Govern
ment’, and there is just an ordinary 
director. The term ‘managing direc
tor’ is defined. The person appointed 
by the Government as director is 
understood. But there Is no defini
tion of the term ‘whole tim$ director’ 
or of the term ‘director in whole time 
employment’. We do not know where 
w e all stand.

There is a decision of the Bombay 
High Court in the famous Jyoti case 
in which there is an observation that 
in so far as the term ‘whole time 
director’ is alw ays used in conjunc
tion with the term managing or whole 
time director, it comes to the same 
thing as a managing director. If that 
were so, w e bow to the judgment of 
the Bombay High Court. But the 
fact still remains that Parliam ent in 
its wisdom has used the term ‘manag
ing or w hole time director*.

And still there is another category 
of directors, nam ely ‘director in 
whole time employment’ used in com
plete juxtaposition with the term 
“managing director” in section 309.

Therefore, m y first submission 
would be, let us have a clear defini
tion of the term ‘whole time director’. 
Let us have also a clear definition of 
the term ‘director in whole time em
ployment*. And to m y mind there is 
no need for these two terms.

That brings me on to another 
vexed question, what is the charac
teristic of a managing director. As 
the definition stands, if he exercises 
any powers of management conferred 
on him either by resolution of a com
pany in general meeting, or a resolu
tion of the Board, or in the articles 
of association, he is a managing direc
tor. It is proposed to amend this 
definition to m ake the criterion, not 
any poyrers of management but subs
tantial powers of management.

I do not want to appear to be a 
fundamentalist, but at the same time 
I must say that w e are still begging 
the question. W hat is management? 
We are all aware of the fact that in 
any company you find various levels 
of authority, collectively referred to 
as the management. W hat is the 
criterion of this management power? 
— the exercise of discretion in the dis
posal of the assets of the company, in 
the utilisation of the assets of the 
company and in engaging and dis
playing of the man-power that may 
be brought into the company. We are 
aware of so many managements. 
What then is that particular level of 
management which the Board has to 
perform and which characterises the 
management function of the Board 
as different from the management 
function exercised by any officer of 
the company below the Board? 
According to the Sastri Committee 

' Report, no individual director has 
any power of management. A ll powers 
of management of the company are 
vested in the Board. Surely, then, 
every officer below the Board must 
be exercising some power of manage
ment by delegation. Otherwise the 
company cannot function. So, in this 
context, what w e are really aiming at 
is the separation of all those ele
ments of management, that is, higher 
management, which we believe, must 
necessarily be exercised by the board 
and by nobody else. I think that is 
what is really intended, and not every 
power of the management.

Take a company which has opera
tions all over India, and which deals 
in products, subject to wide fluctua
tions in prices. It is necessary for 
such a company to vest in its junior 
most sales manager a certain power 
to decide at what price he would 
sell. Undoubtedly, he ha$u to act 
within a range that is set for him by 
the board, but m erely because he 
exercises that discretion, is it sugges
ted that he is exercising a directorial 
poyrer of management? Surely, that 
is not intended.



Take a buying operation. The 
board cannot say, ‘You should buy 
thousand tons of this at this price*. 
The board w ill say ‘During this week, 
you w ill buy about thousand tons, 
because those are the projected re
quirements for the planned produc
tion, and we believe that you should 
be able to get it between this and 
that price’. But, surely, the operation 
thereafter is entirely a m atter in the 
hands of the head of the buying 
department. You cannot possibly 
direct every detail of an operation.^

Now, -according to the Sastri Com
mittee's report, buying and selling 
are fundamental matters of policy. 
Therefore, anybody who exercises a 
substantial discretion is exercising a 
power of management. If that is so, 
then it must be remembered that he 
is not even a member of the board. 
A re w e going to suggest that all 
those persons should be treated as 
members of the board?

So, what I am coming to is this. 
The board is collectively responsible 
for the totality, and that, I submit, 
it the only criterion by which you 
can say what is the management 
power vested in the board as different 
from the management power vested 
in any functional authority. •

In section 293, there is a valuable 
concept which I would suggest may 
be made use of, and that concept is 
this. No board can undertake to sell 
the whole undertaking, and w here it 
has several undertakings, substan
tially  the whole of any given under
taking without the consent of the 
company in general meeting. Even in 
companies where you w ill find two 
or three managing directors, styled as 
such, if you look at the actual reality, 
you w ill find that the division bet
ween the various managing directors 
is precisely this, that each one of 
them is in complete charge of the 
totality of one undertaking of that 
group. It m ay be coal, it m ay be 
plastics, or it  may be vanaspati. In 
other words, where a company has 
m ultiple operations, the totality of

each such undertaking is vested in a 
managing director. Therefore, what I 
am coming to is this. Our first posi
tion is that what distinguishes the
board is its responsibility for the
totality of the undertaking a s ‘ diffe
rent from the function of a functional 
head who also exercises certain 
powers of management. Therefore, I 
would say, in all respect, let us
define the term ‘managing director* 
to mean, the person who has the 
totality of an undertaking as his res
ponsibility, which is different from 
saying ‘th^ whole of the affairs o f a 
company*, because the affairs of a 
company m ay be multiple. The term 
‘undertaking’ is already found in
section 293. That is' a concept which 
is clearly understood, and which has 
been there for many years in our 
Companies Act.

Now, there are certain advantages 
that would flow from my suggestion. 
That is my view. •

Shri S. P. Sen Verma: What is the 
distinct point that you are trying to 
make?

Shri K. T. Chandy: The point I
am trying to m ake out is this. First 
of all, you have used the words 
‘whole-tim e director* in the Act, but 
there is no definition of it. M y sub
mission is that there should be a 
definition, because in the absence of 
that, w e are all wondering w here w e 
are. Are w e managing directors?

Shri D. L. Mazumdar: You are
wondering and flourishing.

Shri K. T. Chandy: W e have this
problem. We go to the counsel, and 
the counsel gives us his advice, and 
we are guided by him, but w e arfe 
not sure. The last thing that We 
want is an am biguity as to the
characterisation of each function.

Shri S. P. Sen Verma: If w e intro
duce a definition saying ‘the totality 
of functions’ as different from the
‘whole affairs of the board*, what 
should be the real distinction? That 
is what I would like to understand.

2l8
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We fail to understand the distinc
tion between ‘totality of functions’, 
and ‘the whole of the affairs of a com
pany’. What is the exact distinction? 
Is it not a very nice distinction, or I 
may say, to some extent, metaphysi 
cai?

Shri D. L. Mazumdar: That distinc
tion w ill be valid only if a company 
has more than one undertaking. If 
it is a unitary company which has 
one undertaking, there is no distinc
tion at all.

Shri K. T. Chandy: Quite right. My 
proposition would be this. First of 
all, in clause 59, let us include besides 
managing director, the category of 
whole-time director. It is necessary 
to include that category, because 
they exist.

Shri D. L. Mazumdar: This is not 
a new form of words. This has been 
there since 1956. I would like to 
know what practical difficulties it has 
caused in the light of experience and 
not in the light of logic; that is, 
what difficulties this term 'whole
time director’ has caused.

Shri K. T. Chandy: Without going 
into the question as to who is a 
managing director, I would say that 
the concept of 'whole-time director’ is 
a simple concept, namely that he is 
whole time in the employment of the 
company, and he is functioning as a 
director. That is a simple thing. 
However, his characteristic is at pre
sent in some w ay associated with the 
rather difficult definition of “managing 
director; so, all the time, he is'w onde
ring whether he is a managing direc
tor or a whole-time director.

Shri D. L. Mazumdar: He need not 
wonder. If he is uncertain as to 
whether he is a managing director or 
a whole-time director, he must make 
up his mind. If he is uncertain, he 
has to apply to Government, and 
Government w ill approve of the ap
pointment. So, there is no problem 
there.

Shri K. T. Chandy: What I would
suggest is this. In so far as we have

used the term ‘whole-time director*, 
that term should find a place in the 
category of management provided for 
in clause 59.

Shri Mazumdar: We have wrestled 
with the problem of definition. It has 
not been possible to do better. What 
is meant by a ‘whole-time* man? Is 
it one who works all the 24 hours or 
who works for 3 hours or 5 hours or 
12 hours a day or a man who may 
not work at all? But he m ay be a 
whole-time director who is responsi
ble from his bedroom for the day to 
day functions. How do you define 
it?

Shri Leuva: A  whole-time director 
may be held to be a managing direc
tor.

Shri Morarka: A  whole-time direc
tor w ill be covered by the definition 
of ‘managing director*.

Shri Mazumdar: Section 269 pro
vides for the appointment of manag
ing or whole-time director. Both 
require Government approval.

Shri Morarka: The definition of 
‘managing director’ says that he is a 
person exercising certain powers, by 
whatever name called. If a w hole
time director exercises those func
tions why should he not be called the 
managing director?

Shri Mazumdar: Mr. Chandy says 
that* there is a distinction between a 
whole-time director and a managing 
director. He distinguishes between 
carrying on the business aspect of 
the company’s work and the exercise 
of directorial functions. He concedes 
that there are directorial functions as 
apart from managerial functions and 
that the whole-time director may Only 
have directorial functions.

Shri Kanungo: Instead of going into 
theoretical discussions, w ill the w it
ness tell us whether, and if so what, 
difficulties have been found by any 
company due to the obscurity of the 
definition of whole-time director?
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Shri Mazumdar: The problem erf 
definition has never been satisfactorily 
solved for the last 40 *years. Nobody 
has been able to define satisfactorily 
the terms, managing agent, m anaging 
director or manager. A s it was said 
at the last Select Committee, you 
cannot define an elephant but you 
can identify it; sim ilarly you cannot 
define this but you can have the 
concept.

Shri Leuva: W hen w e  are trying 
to put restrictions under clause on 
the appointment of more than one of 
these categories of persons, the 
managing director, the managing 
agent, the secretary #r the manager, 
it becomes necessary that w e should 
define them.

Official of the Ministry: The term 
whole-tim e director is not included in 
this clause because a whole-tim e 
director is deemed to be included in 
the term ‘m anaging director’. The 
new section only says that there shall 
not be tw o categories of these per
sons at the same time. You cannot 
have a whole-tim e director w here you 
have got managing agents. Y ou can 
have managing directors and w hole- 
time directors so long as Governm ent 
approves; but they cannot be other
w ise appointed along w ith  one of the 
same category.

Shri K. T. Chandy: It is not m y
purpose to suggest that whole-tim e 
directors should be exem pt from any 
of the provisions which Government 
consider necessary to control the 
appointment or the remuneration or 
the duration of appointment. M y 
purpose is this. In so far as w e have 
these categories, there is alw ays a 
doubt as to which sections apply to 
whom. If you say that a whole-tim e 
director should also appear in clause 
59, as far as I am concerned, it solves 
the problem.

Shri 4 . C. Guha: The term "manag
ing director’ would not include a 
‘whole-tim e’ director. Some companies 
have a director-in-charge or a w hole
time director in addition to a m anag
ing director.

Shri K. T. Chandy: Elsew here in 
the A ct w e have used the words 
m anaging director or whole-tim e dir
ector. I say that there should be no 
am biguity in the definition.

Chairman: L et the witness finish
what he has to say; then, w e can put 
questions.

Shri K. T. Chandy: M y suggestion 
is this. Either w e say that ‘m anaging 
director’ shall include ‘whole-tim e 
director* or include in clause 59 
‘whole-tim e director’ also in the 
category of ‘m anaging director’. 
Otherwise, it is left hanging in the 
air. ‘

Shri A. C. Guha: Some companies 
m ay have, for instance, several 
m anagers..........

Chairman: That is not the question 
here. There m ay be managers like 
the Sales Manager, Production Mana
ger etc.; but they are not included 
here.

Shri K. T. Chandy: The next point 
I wish to m ake is this. The Sastri 
Committee rightly observes that cer
tain types of w ork should not be 
treated as substantial; for example, 
the signing of cheques, signing share 
certificates etc.

Shri Avinashilingam Chettiar:
Please refer to your memorandum 
also so that w e m ay be able to 
follow.

Chairman: Now, the witness is
making a reference to something 
stated in the Sastri Report. So, he 
is referring to that page.

Shri Avinashilingam Chettiar: It
would be easy for us to follow  if he 
mentions the page number of his 
memorahdum.

Shri K. T. Chandy: I refer to page
14. Y ou  w ill find that the Sastri 
Committee report rightly says that 
certain types of w ork should be ex
cluded. W hat that report says, we 
accept; but, w ill the court accept? In
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other words, would it not be right to 
say that substantial powers shall not 
include signing of cheques or signing 
of share certificates? If something 
can be clarified so much the better. 
Having said that the criterion should 
be substantial powers, the Sastri 
Committee has excluded the signing 
of cheques and so on. I realise that 
you cannot enumerate everything. 
But even to the extent that some of 
the routine operations are enumerat
ed, to that extent there w ill be less 
reason for a m atter being agitated in 
a court of law.

Shri S. P. Sen Verma: In that case 
there m ay be another difficulty. If 
only certain things are mentioned that 
the rule expressis verbis w ill apply.

Shri K . T. Chandy: From our point 
of view  if ejusdem generis applies----
m

r Shri S. P. Sen Verma: No, no. If
express mention is made of some 
categories it w ill mean the exclusion 
of the remaining ones.

Shri Nathwani: Not necessarily, if
they are by w ay of illustration only.

Shri Kanungo: That is w hy I ask
ed whether the witness can mention 
any case or judgment where this 
am biguity has cropped up. Can the 
Association give us instances of cases 
they have come across where they 
have experienced any difficulty.

Shri K . T. Chandy: I do not think 
anybody has gone to the court of law 
to test this. The problem is alw ays 
there because they have to go to a 
counsel for everything and it is a 
costly business. We would rather 
suggest clarity as far as possible in 
the definitions than going to the coun
sel every other day.

The most ideal thing would be to 
say that a managing director is a 
director who is in charge of a whole 
undertaking or substantially a wholl 
undertaking. Or you can say that in 
terms of another criterion. Ordinarily

a director has to retire by rotation or 
annually. If anybody does not retire 
in that manner, he is a managing 
director. You can have both these* as
pects; duration and power. You can 
also use both of them as independent 
criteria.

Shri Kanungo: Am  I to take it 
that the witnesss feels that the present 
term of *substantial powers* is not 
clear enough?

Shri K. T. Chandy: Yes, Sir. It
still begs the question and it leaves 
us in doubt. ,

Shri Morarka: Certain directors 
appointed by the Government in cer
tain companies do not retire.

Shri K. T. Chandy: You can ex 
clude them and say: “this shall not 
include Government directors.”

The next point I want to take up is 
the much debated question of private 
and public companies and the con
version in certain circumstances of a 
private company into a public com
pany— pages 3 and 5 of our memo
randum. If a company is a private 
company, whether it is a subsidiary of 
a public company or not, it is exempt
ed from certain limited number of 
provisions of the Act. Those exemp
tions are common to all types of pri
vate companies. There are certain 
other exemptions which are available 
only to private companies which are 
not subsidiaries of public companies. 
In other words, those which are 
subsidiaries of public companies do 
not have those benefits. My sugges
tion is that if you make a large num
ber of companies, private companies, 
come within the second category, 
npmely, if they are treated for all 
purposes as subsidiaries of public 
companies, then the problem at issue 
can be solved, because filing of docu
ments, etc. follow. It is not necessary 
to convert them into public companies 
with all the consequences of changing 
the memorandum and articles of asso
ciation and so on.
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W hat is it that w e are trying to 

achieve? It seems to me that w e are 
trying to achieve greater publicity of 
the nature of operations of a large 
number of companies w hich figure 
substantially as important elements in 
the economy. Cannot that purpose be 
achieved in a slightly different w ay? 
You say that as soon as a sharehold
ing in a private company reaches a 
certain stage, it becomes a public 
company and there is an alteration 
in its character. W hat w e are really 
trying to do is this. Certain provi
sions and certain exemptions which 
are now available to private compa
nies w hich are not subsidiaries of 
public companies shall not be avail
able to them. I suggest that instead 
of enlarging the category of public 
companies by the operation of law, 
and thus enlarging the category of 
public companies which m ay be sub
sidiaries of private companies, the 
purpose can be achieved in the man
ner I suggested. We need not have the 
costly operation of conversion of 
memorandum and articles of associa
tion and so on. This is a concrete 
suggestion I m ake because the other 
is an indeterminate position. As per 
the Bill, overnight you become a 
public company, and then later on 
you m ay not be a public company. 
That is a rather difficult position. 
W hether it remains a private company 
or is deemed to become a public com
pany, certain privileges shall not be 
allowed to it. This can be done w ith 
out making such companies into pub
lic companies and compelling them to 
alter their memorandum, etc.

Shri M orarka: Your suggestion is
that the definition of subsidiary com
pany should be changed.

Shri K . T. Chandy: My suggestion 
following that would be this. If 25 
per cent or more of the shares of arfy 
private company are held by another 
body corporate, w hatever be the 
nature of the other body corporate, 
this company shall not have any other 
privileges which are enjoyed by com
panies which are not subsidiaries of 
public companies. In other words,

they shall be treated as on, a par w ith 
subsdiaries of public companies.

Shri M orarka: Does that in fac£
not mean that the definition of ‘subsi
diary com pany’ w ill have to be chang
ed?

Chairman: Let him go to the next 
point. We shall put questions later 
on.

Shri K. T. Chandy: Let me answer 
that point. Subsidiary company 
necessarily means dominating control 
by some other company. W hat are 
we trying to achieve? Not to classify 
them as subsidiaries of some other 
companies but to see that they come 
within a category which disentitles 
them to some privileges. The drafts
man can easily say that as far as 
shareholding in any private company 
by another body corporate corues to 
25 per cent or exceeds 25 per cent, 
the exemptions given under such and 
such sections shall no longer be 
available to them, instead of having 
this complicated system of deeming 
to have been converted into a public 
company, with consequent changes in 
the memorandum and articles of as
sociation and so on. That is w hat I 
suggest in the place of the present 
proposal.

Now I come to the question of head 
office and branch office. This also is 
a much-debated problem. I do not 
think I am adding anything new. But 
I must voice the concern of the mem
bers of m y association. Let me say 
at the outset that we stand for e x 
haustive, honest and complete audit
ing. We do not want to take away 
any powers which the auditors feel 
they must have in order to make the 
audit honest, complete and accurate.

W hat is the present law  and what is 
it that we are trying to achieve by 
this re-definition of the term “branch 
office” ? A t the moment, if a parti
cular establishment is not to be audit
ed in detail by the auditors appointed 
at the annual general meeting, the 
shareholders have the right to pass a
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resolution that they shall not carry 
out that audit. But, at the same time, 
even the shareholders* riglit$ are 
curtailed or subject to serious lim ita
tions, namely, the limitations that flow 
from  the all-embracing responsibility 
of those statutory auditors to certify 
that the accounts are true and faith
ful. In other words, w hatever 
arrangements the shareholders m ay 
m ake cannot but be the arrangements 
w hich finally receive the approval of 
the statutory auditors. Otherwise, it 
is impossible to resolve the conflict.

There are many companies in vh ich , 
apart from all provisions for external 
auditing, it is necessary as a control 
operation to have internal auditing. 
I f  you study the structure of such 
companies which have an internal 
auditing machinery, you w ill find that 
the internal audit machinery is usu
ally  directly responsible to the board 
and does not come within the purview  
of any particular financial director. 
In other words, theirs is an indepen
dent arm of the board.

I do not want to mention any com
panies' names. There are companies 
which retail consumer articles all over 
the country; they are key-companies. I 
do not w ant this to be quoted. May 
I claim the privilege? They have 
depots all over the place, almost in 
every town. The accounts of those 
depots have to be kept accurately not 
m erely because the auditors want 
them to be kept but the company 
directors must see that they are kept 
accurate1y. Otherwise the companies 
w ill go to the wall. The control ope
ration m av be such that in a branch 
office, which they consider the 
branch office, the daily depot returns 
w ill be coming in. Therefore, the 
central auditors today m ay consider 
it necessary to visit some of those 
depots as a sample test or as a random 
sample check. Thev w ill not go all 
over the 400 or 500 depots that exist 
throughout this country. But they 
w ill rely  on the ceittral accounts kept 
in a branch which is styled as •  
branch. In other w o t' , 
auditors operate is on thw analysis

873 L.S.—15.

of the control system in a given com
pany. We do not w ant to take away 
that, but what we are now saying 
is that certain things shall be deemed 
to be branches. Almost everything 
w ill be a branch. Then the auditors 
are beginning to feel*—1"must they 
travel all over the place?”  So, per
sonally I would submit that as long 
as w e can rely  on the central statu
tory auditors to carry out their func
tions efficiently, what assistance they 
w ill seek from an agency inside or 
outside m ay be left to them rather 
than to create within the A ct a defi
nition of the term “branch office” 
with the necessity to have competent 
auditors qualified under the A ct to 
audit, which means that the statutory 
auditors w ill have necessarily to travel 
instead of relying on the control sys
tem of the company. I am not saying 
that he is not free to travel but w hat 
really happens is that he travels to 
some depots and sees how the accounts 
are maintained and sees how the 
control system operates. On that 
basis he audits. A  complete audit is 
done only in terms of a central con
trol system. That is a difficulty which 
I would like to place before you. I do 
not want to offer any concrete sug
gestion because m y friend Mr. Chok- 
sey who is to follow w ill probably 
be able to explain in greater detail 
what concrete suggestions are possi
ble. But I want to place before you 
the existence of a problem. We do 
not want to take away from the 
auditors any powers that they feel 
they must have to m ake a complete 
audit but there are certain difficulties 
involved.

Many people would have drawn 
your attention to the fact that today 
there is no possibility for the G ov
ernment to exempt the banks and 
insurance companies from the opera
tion of this branch. That again is a 
problem. Either say specifically that 
even w ith regard to branches of bank
ing and insurance companies the Gov
ernment w ill have the power to 
exempt certain branches or alter
natively take them out of this provi
sion. I do not suggest that they
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should be taken out of the audit pro
visions because to create a discrimi
nation in favour of one group of 
people is to invite requests for other 
discriminations. So  periiaps the best 
thing is to leave it to Governm ent to 
say that even in the case of banking 
and insurance companies— I am assu
ming that the provisions are kept as 
they are— the Governm ent should 
have the pow er to exem pt branches 
of such institutions from  the provi
sions of this type of audit.

M ay I refer to another question 
which must have been debated over 
and over again— the publication of 
chairman’s speech. This has been re
ferred to at page 13 of our memo
randum. W e are not against the pub
lication of the entire proceedings but 
the problem really  is whether the 
hon. gentlemen w ho attend the share
holders' m eeting w ill alw ays be satis
fied about the report being correct 
and as giving adequate emphasis to 
their respective points of view . W e 
have difficulties like that in m any 
companies, when the minutes of the 
annual general m eeting are w ritten 
up and are signed by the chairman. 
The shareholders would have made a 
point urging certain m atters, and they 
would turn up at the registered office 
and look at the minutes and say, 
“w hy have you not quoted m y speech 
in extensoV ’ So, those who w rite up 
the minutes say,— in other words, the 
directors say, “W e have not quoted 
the chairman’s speech either” . In other 
words, there is alw ays a certain 
amount of argument raised b y  the 
gentlemen w ho appear at the phare- 
holders* meeting. Some of them have 
v e ry  m any valid points and some of 
them are there m erely to say some
thing, The problem is really this. In 
the scheme of things as they are in 
this country, if the Chairm an’s spee
ches are not available to the general 
public, to that extent, ordinary stud

ents of economics in this country w ill 
be the poorer. W e all look at the 
d ally papers to see w hat somebody 
has said and I think it is a good 
thing to know w hat somebody has 
said. I f  you are thinking of pro

tecting the shareholder, you m ay say 
that every shareholder shall be given 
a copy of the minutes of the annual 
general meeting. But as far as the 
general public is concerned, some com
panies at least w ill wonder w hether 
they w ill go into the question of pre
sentation of controversial portions of 
the proceedings of the meeting, be
cause it is a question of w hat em
phasis is to be given to the various 
points.

Shri Kanungo: W here w ould be the 
controversy once the minutes are 
adopted?

Shri K . T. Chandy: The thing that 
w ill get published in the papers would 
not be the minutes. The minutes w ill 
be drafted 7 or 10 days later. In the 
meantime, the Press reports it and we 
do not want to restrain the Press.

Shri Kanungo: I do not believe any 
newspaper publishes the Chairm an’s 
speech by itself.

Shri Naushir Bharucha: They pub
lish the speeches of Ministers only.

Shri Kanungo: Politics is rather in
teresting.

Shri K . T. Chandy: If the conten
tion is that the Chairm an’s speech 
m ay not be published at the expense 
of the company. . .

Chairman: That is not the inten
tion.

Shri K . T. Chandy: Then, m ay I 
know w hat is the intention?

Shri D. L. Mazumdar: A  summary 
or substance of the proceedings may 
be published.

Shri Kanungo: The witness says 
when you. give a substance, there w ill 
be controversy as far as the partici
pants are concerned.

Shri K . T. Chandy: Yes; it opens 
the w ay  to a lot of difficulties. If you 
want, w e are quite ready to send the 
copy of the minutes to the sharehold
ers.
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Then, I come to filing of resolutions 
w ith the registrar. Personally, I do 
not say what particular benefit can 
arise from this filing of +he resolu
tion of a Board on a contract in which 
one of the directors is interested. As 
far as I know, resolutions of the Board 
do not contain the terms of the cont
ract as a part of the resolution. That 
would make the resolution bulky and 
m ake the minutes nothing but a 
ledger. In actual fact, the resolution 
w ill say, contract purporting to be 
entered into between the company 
and so and so was presented by the 
secretary of the company or placed 
on the Table. Director so and so 
stated that he was interested for this 
reason or that and he abstained from 
voting. The directors considered the 
contract and resolved and that it is 
approved and m ay be executed. How 
does it throw any more light? The 
purpose of filing with the registrar is 
to enable the members of the public 
to know the existence of something. 
The members of the company have 
every right to go to the re
gistered office of the company and 
ask for inspection of the register of 
contracts of this kind. They have 
adequate notice of the coming into 
existence of such contracts by going 
to the office of the company.

No resolution of the Board w ill go 
into the terms of the contract and so, 
I do not see what is going to be 
achieved by filing it with the regis
trar. It w ill only create a certain 
amount of irritation that somebody 
wants to remove the privacy of the 
Board.

Then, I come to the registrar’s pow
ers to inspect accounts— clauses 64, 
76 and 77— dealt with in page 16 and 
onwards in our memorandum. Here 
again, m y brief submission is that the 
registrar nas got adequate powers 
under section 234. This particular 
suggestion now embodied in these 
clauses was considered by the Sastri 
Committee and they did not consider 
it necessary to accept it. In fact, 
they categorically rejected it. When 
you want to give this power, there

must be a need to use it. Govern
ment have got adequate powers to 
appoint inspectors and so on. A n y
way, m y brief submission is that the 
Sastri Committee considered this sug
gestion and did not accept it; Section 
234 w ill be adequate. In fact, this 
power cannot be used unless there is 
an espionage system and even w ith 
the espionage, the man who is bent 
on defrauding w ill do it. I think 
the remedy should be sought through 
other methods than this.

Shri P. T. Leuva: You say that the 
Sastri Committee rejected this. But 
on page 91 of the report, they have 
suggested an amendment.

Chairman: You m ay reply to Mr. 
Leuva’s question afterwards.

Shri K . T. Chandy: I would like to 
point out only one other point. It is 
suggested that a company must hold 
all its investments in its own name. 
It is also suggested that unless cer
tain companies are w holly owned, cer
tain provisions w ill follow. Sir, in con
sidering whether a thing is w holly 
owned, would you consider the bene
ficial ownership or the formal legal 
title? In other words, it is usual in 
many companies to have some shares 
at least held by individuals m erely 
for the purpose of enabling them to 
function as directors, and so on. You
say, “ .......... if all the shares are held
entirely b y . . . ” . How do you say 
that all the shares are held entirely 
by one corporation, if  there are a few  
nominal shareholders? What it real
ly  means is the beneficial ownership 
as different from the legal owner
ship. Sir, you m ay consider that pro
blem. I have no particular solution 
other than suggesting that you m ay 
add the words ‘beneficial ownership*.

Shri D. L. Mazumdar: How can
you say, it id beneficial ownership?

Shri K . T. Chandy: Then, Sir, what 
w ill happen is this, that exemption 
w ill not have any practical value.

Shri D. L. Mazumdar: That does not 
create any problem, no practical 
difficulty.
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S hri WL T. Chandy: I f  you say, that 
in a private company in India, the 
w hole of its shares are held abroad 
b y  one or two corporations, it m ay 
be that a ll the shares are held abroad, 
but not b y  two corporations only, 
there m ay be a couple of individuals 
involved holding one share each, 
m erely for the purpose of enabling 
them to function as directors of those 
companies.

Shri D. L. Masumdar: I f  you mean 
to lay  down qualification shares, that 
is a different m atter.

Sh ri IL  T. Chandy: The problem  is 
there.

fihrl JL B . P. A lyan gar (Official of
the M inistry): Could w e not say,
join tly  held b y  the company and the 
nominee director?

Blui K. T. Chandy: Y ou r sugges
tion is that they m ay be join tly  held.

ShrJ jS. P. Sen Verm a: In sub
section 2 of section 49 also, the word 
‘Jointly* has been mentioned.

flhrl fL T. dhandf: W e are told b y  
some of our members that they h ave 
a problem there.

Now, in reply to  Mr. L euva’s ques
tion, I w ould like to draw  his atten
tion to page 76 of Sastri Com mittee’s 
report. W e feel that the registrar's 
powers should be adequate but a d e 
quate for the function you expect him 
to perform, and not loading him w ith 
functions which he cannot carry  out.

Shri D. L  M aoundar: That depends 
on his capacity to carry on.

Shri K. T. Chandy: He has got ade
quate powers under section 234. 
There is no need to confer on him 
more powers, but if  more powers are 
to be conferred on him, he must 
have the channels of information on 
which he can act. I do not know w hat 
channel of information can he have 
other than what emerges from the 
records that come before him?

Shri Naushir Bharucha: Page 5,
clause 15 which inserts a new  sec

tion 43A. Y ou r object is that not
withstanding the conversion of pri
vate company into a public company, 
A rticles should not be changed. 
Don't you think there might be con
flict between the A rticles of the com
pany and the factual status of the 
company?

Shri K . T. Chandy: No.

Shri Naushir Bharucha: M ay I take 
it that you do not want any other for
malities to be gone through?

S h ri K. T. Chandy: If a particular
private company <s treated on par 
w ith a private company that is a sub
sidiary of a public company, no 
changes in its A rticles are called for 
because of that equation. W hat I am 
trying to say is this, that it remains 
a private company. There is no 
need for changing its Memorandum 
and Articles. A ll that it means is 
that it shall not have those privileges 
which it hitherto enjoyed as a private 
company not being a subsidiary of 
the public company.

Shri K. R. p. A iyangar (Official of
the M inistry): How is the public to
know that it is no longer a private 
company? W ould you like it to con
tinue in the name of a private com
pany, in which case public w ill be 
misled that no information can be 
had?

Shri K . T. Chandy: There are today 
m anv private companies which are 
subsidiaries of public companies. Peo
ple do not know about them. But the 
fact that they are treated as subsidia
ries of public companies means that 
their accounts are attached to those 
of the public companies.

Shri Naushir Bharucha: Page 7 of 
your Memorandum, where you refer 
to see-saw between private and pub
lic companies, you say it w ill give 
rise to practical difficulties. Would it 
not do if it w ere like this- if on any 
particular date in a year the company 
becomes a deemed public company, 
for that financial year it remains so. 
W ill that eliminate see-sawing?
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Shri K . T. Chandy: W here is the
need for it? What are we trying to 
achieve? If the attempt is to see 
that they shall not have the privi
leges which they otherwise have in 
terms of exemption, let us make it 
clear then there is no need for all 
these things. The fact is that they 
are no longer entitled to these privi
leges. Let us insist that the company 
should advertise in the press at its 
own expense. It is much cheaper 
than to redraft the memorandum and 
articles.

Shri Naushir Bharucha: Page 7.
A re  you satisfied with this 25 per 
cent limit? Or, would you like a dif
ferent basis to be adopted? Would 
you like to increase this percentage? 
Or, would you like the basis adopted 
in section 23-A of tile Income-tax 
Act?

Shri K. T. Chandy: That is a new 
idea. I have not thought of that 
suggestion. I think there is consider
able merit in what the hon. Member 
said. I do not know how w e arrived at 
this 25 per cent at all. A ll that it 
means is that substantial corporate 
shareholding in any company has 
taken aw ay from this company some 
of its privileges.

Shri Naushir Bharucha: That means 
25 per cent is substantial. Now, I 
quite appreciate what you have said 
on page 8 regarding the responsibi
lity  thrown on companies with regard 
to giving duplicate share certificates. 
W e have heard quite a lot from the 
bona fide shareholders. Would it do, 
instead of putting the responsibility 
on the company to collect the satis
factory proof, if you say that an affi
davit coupled with an advertisement 
and a bond w ill suffice?

Shri K. T. Chandy: That w ill be
quite adequate. There are many 
shareholders whose holdings are rela
tively small. To call upon them to 
incur huge expenditure with regard 
to shares worth Rs. 5Q0|- or Rs. 250|- 
!s not d esirab le ...

Shri Naushir Bharucha: Could w e 
also prescribe that the advertisement 
expenditure should be limited to 10 
per cent after face value of shares or 
Rs. 300j- whichever is less?

Shri K. T. Chandy: We are not pre
pared to do that for the simple reason 
that the Times of India w ill demand 
from us Rs. 250/-.

Shri Naushir Bharucha: You see
what happens. In one case, the com
pany insists advertisements being 
given in seven different papers----

* Shri K. T. Chandy: Quite right. I 
think one paper would be enough.

Shri Naushir Bharucha: Therefore, 
some sort of lim it to the expenditure 
should be prescribed. Shall w e say
10 per cent or Rs. 300/- whichever is 
less?

Shri K. T. Chandy: I think that w ill 
not do. The arithmetical calculation 
is something for the company law
administration to work out. If the
onus is upon us to prove that the
certificate is lost, it is difficult for us 
to discharge.

Then page 12, clause 53. Here you 
say that it is not clear what objective 
is sought to be achieved by requiring 
the resolutions of the board sanction
ing such contracts to be filed with the 
Registrar of Companies. Just now 
you have said that there is not much 
in the resolution. The point is this: 
Whenever a resolution is filed with 
the Registrar, he can call for more 
explanation if he feels that there is 
something wrong with a particular 
contract. According to you the share
holders have a right to inspect the 
Register of Contracts. Does it mean 
that the shareholder has to make a 
pilgrimage every time to the Regis
trar's office?

Shri K . T. Chandy: First of all I 
do not know how many companies 
there are. Probably Mr. Mazumdar 
w ill be able to give the statistics. 
There are so many in Bombay, C al
cutta and Madras. Every w ee* mere
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would be some contract in which 
somebody m ay be interested. O nly in 
certain companies you get professional 
managers coming up the line and tak
ing position as full-tim e directors. In 
all other companies you get non-pro
fessional directors. You w ill find that 
their relationship covers a large eco
nomic area or activity and therefore 
they have so m any contracts in which 
so many of them are interested.

Shri Naushir Bharucha: Y ou  are
complaining about the quantity of 
work.

%
Shri K . T. Chandy: Y ou  can say

that by giving it to the Registrar he 
is in a position to start an inquiry. 
What w ill he inquire into? Is he 
entitled to see every contract?

Shri Easw ara Iyer: W here he can
not do that, the R egistrar can report 
to the Central Governm ent to set 
aside a particular contract under sec
tion 402 of the Companies Act. That 
section says:

“W ithout prejudice to the 
generality of the powers of the 
Court under section 397 or 398, any 
order under either section m ay 
provide for—

•  * *  *

(d) the termination, setting aside 
or modification of any agree
ment, howsoever arrived at, 
between the company on the 
one hand, and any of the fo llow 
ing persons, on the other, 
namely:—

(i) the managing director,

(ii) any other director,
(iii) the managing agent,

(iv) the secretaries and treasu
rers, and

(v) the m anager---- ”

Chairman: They are the powers of 
the court.

Shri Easwara Iyer: The Central
Government can apply to the Court 
and the Registrar can report to the 
Central G overnm ent

Chairman: The question is whether 
the Registrar can m ove the co u rt

Shri Naushir Bharucha: Coming to 
page 13, one of the reasons you 
advance w ny you do not like it to be 
iiied with m e Registrar is tnat the re
solutions w ill contain details regarding 
term* and conditions and other 
essential and confidential particulars 
wiucn w ill be taken advantage of by 
the company's competitors. On the 
one hand you say that they w ill not 
give much information. On the other 
hand you say that they w ill give 
away too much of information.

Shri K . T. Chandy: It a ll depends 
how a particular Board w ill approach 
the problem.

Shri Naushir Bharucha: If some
advantage is gained by your competi
tors, you can also gain the same 
advantage.

Shri K . T. Chandy: If the proposi
tion is embodied in the Act, naturally 
directors w ill be so cautious to world 
the resolution in such a manner that 
any information w hich is capable of 
giving an advantage to the riva l w ill 
be withheld from  the resolution. A ll 
I am saying is that the filing of the 
resolution does not by itself start an 
enquiry and even if the enquiry is to 
be at a ll satisfactory, the enquiry has 
to be protracted.

Shri Easw ara Iyer: That is exactly 
what I was saying. The filing of the 
resolution enables the Registrar to 
report to the Governm ent under sec
tion 402 so that the contract can be 
cancelled.

Shri Naushir Bharucha: Now I come 
to clause 58 regarding the publication 
of the Chairman's speech. The only 
obligation on you is to give a teir 
summary of the proceedings to . the 
shareholders.

Shri K . T. Chandy: W e are quite
happy to send summaries for share
holders; but, Sir, our shareholders w ill 
rightly ask 'can you send us the 
speech made by Chairm an i t  the H it
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annual general meeting, since I w as 
not able to attendl That is publica
tion if  I do. Publication can take 
place in many ways.

Shri Naushir Bharucha: 1 can under
stand the meaning attached 'publica
tion1 in the Penal Code. On this 
point, your duty to this particular 
clause is only limited to publishing 
a fair summary of the proceedings.

Shri K . T. Chandy: If you say in
the Press, I can understand; then 
half the problem w ill be solved.

Shri D. L. Mazumdar: What other 
foim s of publication do you contem
plate?

Shri K , T. Chandy: It is usual for 
Chairman's speech to be printed in 
advance as a pamphlet, for presenta
tion as Chairman does not actually 
make an extempore speech. He weighs 
every word of what he has to say to 
the shareholders, so that somebody 
may not say that the profits are going 
to be high or low. If you say w e can
not publish it in the Press, that I can 
understand.

Shri Naushir Bharucha: Please come 
to page 14, Clause 59.

W ith reference to this you have 
suggested that the criterian for dis
tinguishing is the exercise of discre
tion in the disposal of assets, of man
power of the Company and at what 
level can you draw a line between 
Board’s function and the executive 
function. You say that the Board is 
responsible for the totality of func
tions collectively and you want the 
Managing Director to be in terms of 
one in charge of whole establishment. 
I want you to be brief on this point. 
Could you suggest how is it possible 
for anybody to draw a line between 
the two— discretion in disposal of 
assets and executive functions. It is 
humanly impossible to define that 
because both a r e . . . .

Shri K . T. Chandy: The purpose of 
locating a particular cia** of Director 
is to attach certain special provisions 
to that class of Director. Is it not so?

Why do you want to locate a  parti
cular class of Director— because we 
want to have special provisions attach
ed to tnat class of Director. What are 
the special provisions?— the manner 
in wmcn he may be appointed, the 
type oi conurmaaon tnat m ay be 
required, me duration lor wm cn he 
may oe appointed, tne terms and 
conditions oi appointment, tne numoer 
of companies ox wmcn ne m ay pe the 
Director, it  i  understand tne law, 
tneie are ihe thing* we want. These 
are tne special points on wnich w e 
want to have special provisions 
attacned to special categories of 
Directors. Now Sir, if you say that 
on ail these, for every Director, w e 
have to come to Government, w e shall 
not solve the problem. W hy should 
two Managing Directors get 5%? I 
would say tnat 5% should be limited 
to one man. In fact it is better to 
narrow down the special categories 
and see that for every category w e 
come to Government. We are not 
against coming to Government, if the 
Government want it.

Shri Naushir Bharucha: Having
regard to the complexities of industrial 
operations, it is humanly impossible 
to do it. Your own criterion w ill not 
stand in actual practice.

Shri K. T. Chandy: We come to
Government because we have to go 
to Government under the other pro
visions now, under the provisions of 
the Bill, as amended now.

Shri Naushir Bharucha: As Chair
man observed, in practice by and 
large there w ill be border cases; 
everywhere you cannot help it.

Shri K . T. Chandy: Where a person 
is Managing Director or wholetime 
Director or no matter what type of 
Director he is, we have to come to 
Government after the present amend
ment of the Act. If there is a change 
in the remuneration, even if the 
change is according to established 
pattern, w§ have to come to Govern
ment.
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Start D. Lu Mawmdsr: II you reduce 
the remuneration, you don’t  have to 
come to G overn m ent

Shri 1L T. Chandy: Thank you very  
much for the suggestion.

Shri Naushir Bharucha: Page 15—
Clause 62; 1 want your view s on the 
depreciation point. A re  you satisj&ed 
with the criterion em ployed in the 
Act-~that the basis for calculating 
depreciation should be the income- 
tax basis plus the m ultiple shift or 
do you think if that is done then in 
the case of new companies or com
panies w ith  expansion programmes 
it m ay be difficult to declare the 
dividend for some years to come?

Shri K. T. Chandy: I w ould rather 
leave this problem to m y colleague 
who is to follow  as the head of 
Chartered Accountants Association. 
But personally, Sir, I w ould say this. 
If w e have to w ork out another 
category of depreciation w e are only 
complicating matters. There is one 
type of depreciation recognised under 
the Income-tax Act. W ell, it is not 
the ideal. But you don’t try  to reach 
the ideal in the Companies Act. If 
something is good enough for taxation, 
it should be good enough for other 
purposes also. If it is not ideal, then 
the first place w here it should be 
changed is the taxation law  rather 
than here.

Shri Naushir Bharucha: Clause 64—  
You are objecting to the proposal to 
empower the Registrar to inspect the 
Company’s Books of Account. Y ou 
would not wish the Registrar to have 
the powers to look into the Books of 
Account. A s you reject outright 
the provision for the cursory inspec
tion of the Books of Accounts by the 
Registrar.

Shri K . T. Chandy: A s the amend
ing B ill stands, is there anything to 
indicate the lines on which the 
Registrar could exercise his discre
tion? He does not have to give any 
reason, as to w hy he wants the books 
o f accounts. He does not have to

hoar the Com pany's view s on this 
matter. II you w ant to arm  him w ith 
certain powers of investigation—  ̂
quasi-judicial power, he must faunc- 
tion in all respects in that w ay. He 
must give the reason to the Company 
as to w h y he wants to investigate 
the books of Account. I am not 
suggesting that he w ill abuse the 
power; but in terms of our constitu
tion w e must certainly see that no 
particular person w ill try to abuse his 
power. W hat is the reason for the 
inspection of Books of Account— he 
m ust give this to the Company.

Shri Nanshir B ham eha: Page 1 9 -
Clause 75 refers to the audit o f the 
accounts of the branches by qualified 
Branch Auditors other than the Com
pany's Auditor, It m ay be that the 
Com pany’s Accounts m ay not be pro
perly maintained and the internal 
audit system m ay not be also satis
factory. W hy should there not be 
proper audit of branches? W ould you 
be satisfied if auditors are required to 
My that they are satisfied w ith audit 
of branches.

Shri K . T. Chandy: Yes, if the 
Central Government w ill say that. 
In other words, it is really for the
Auditors themselves to sa tisfy ..........
that the assistance they received 
whether from internal auditors or 
outside auditors is satisfactory from 
their point of view. If they are satis
fied surely that is good enough, 
because they are guided and control
led by accountants o f  their own.

Shrf Naushir Bham cha: So you do 
not want Governm ent to be vested 
w ith these pow ers?

Shri K . T. Chandy: Leave the pro
fession to conduct their own affairs. 
If the Governm ent is dissatisfied they 
can intervene.

Shri Naushir Bhavueha: Page 20,
Clause 76: The Registrar can issue a 
written order calling for books of 
accounts if the company fails to fu r
nish an explanation. W hy should the
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Registrar not have these powers 
instead of his going to the court every 
time?

Shri K. T. Chandy: The general 
feeling on which w e have made our 
submission is this. It is better that 
in all matters concerning an enquir> 
into the affairs of a citizen either the 
decision is taken through the inter
vention of a court or at the very 
highest level. That is really the point. 
We would say that under section 234 
it is possible lor the Registrar to gc 
to court and say that all these should 
be called for. If the Government are 
satisfied at the highest level that 
there is a case for a detailed enquiry 
into the operations of a particular 
company, you have something like 
the Vivian Bose Commission. Nothing 
prevents these steps being taken. 
But let not officialdom at a certain 
level be conferred with powers which 
create difficulties. Let us have faith 
in our courts. Surely, nothing pre
vents the Registrar from going to the 
courts.

Shri Naushir Bharucha: The Regis
trar w ill have time for nothing except 
for going to courts.

Shri K . T. Chandy: If 1 am dissatis
fied with the Registrar I w ill go to 
the court. The law  w ill take its 
course if the executive and the citi
zens do not get on well. The fad  
that we go to court is either becau5f 
I have misbehaved or you are arbi 
trary. These are inherent in a certair 
situation. B y all means improve t^e 
relations between the executive and 
the citizen.

Shri Naushir Bharucha: Page 23,
clause 103, dealing with political 
contributions: You say that it might
embarrass companies if they disclose 
hi their profit and loss account the 
name of each political party to which 
donations are made. Your object is 
to permit companies to pay simultan
eously to all rival political parties so 
that whichever party loses the com
pany always wins. W hy make any 
political contributions at all?

Shri EL T. Chandy: A s far as 1 am
concerned, m y company does not—  
most companies do not. Take the 
case of a big company in the U.K. 
whose name I would not disclose. The 
Labour Party placed on their formal 
election manifesto the nationalisation 
of that particular industry. Now that 
particular company w hich has adomi- 
nating role in that particular industry 
naturally had a right to take every 
step to protect their continued exis
tence. Its very existence became an 
open political issue at the instance of 
one political party. They incurred 
expenditure on advertisement and the 
matter went to the court as to whether 
that expenditure was a legitimate one. 
The Highest court of England conced
ed that it was a legitimate one. The 
point I am making is that in what 
circumstance? a company feels that its 
future is at stake is tor that companv 
to decide. What the future is going 
to bring nobody seems to be very 
clear. But some people are worried. 
Surely, if are worried, w hy should 
we prevent them from making their 
contribution. It is possible that the 
directors m ay want to contribute to 
the ruling party, but it is equally 
possible that the employees repre
sented by another trade union would 
say they are going to have a struggle 
with you, because you have contri
buted that way, unless you contribute 
in equal proportion to their side.

Shri Naushir Bharucha: Page 21,
clause 128. You rightly say that in 
case of technical directors and others 
their remuneration should not be 
lumped togefher for the purpose of 
calculating the 10 per cent. Would 
you be satisfied if power is vested 
in the Government to give exemption 
in the c<**e of bona fide technical 
personnel?

Shri T. Chandy: We trust the
Government all right. I have no 
personal explanation to offer.

Shri Nltyanand Kanungo: Is not
section 314 adequate?
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S h ri Naushir Bharucha: Even assum
ing it  is not adequate, surely you
can approach Governm ent and ask 
tor special sanction.

Shri K . T. Chandy: We have no
objection.

Shri Naushir Bharucha: Pages 26-27: 
Inter-company investment.

Shri K . T. Chandy: I am sorry to 
plead m y complete ignorance ol the 
m anaging agency system. Tne m em
ber oi tne Council who w as to have 
accompanied me, 1 understand, has 
already given evidence. Please leave 
me out o l this question.

Shri Naushir Bharucha: Page 29: 
A t present the mode of valuation is 
not required to be shown. Y ou  say 
that tne requirem ent that it w ill have 
to be shown w ill raise considerable 
difficulties. Unless you mention the 
basis of your valuation w hat meaning 
can one attach to the valuation?

Shri K . T. Chandy: I would request 
the hon. Member to exclude me from  
the responsibility of answering this.

Shri Avinashilingam  Chettiar: W hat 
is the constitution of your Associa
tion?

Shri Gursahani: This Association 
was formed about eighteen months 
ago w ith the object of promoting 
the study of company law  amongst 
company law yers, chartered account
ants and all those w ho were interested 
in the growth of companies and their 
administration in this country. W e 
do not claim a very  large member
ship so far. We have about 50, some 
of which are corporations, others are 
chartered accountants and still others 
are company law yers. W e have had 
some activity in promotmg the study 
of company law  in the shape of 
arranging seminars, lectures and 
study groups and w e also publish a 
Q uarterly called Company L*w

Review  w hich discusses company law  
not only in India but in Common
w ealth countries. Perhaps, 1 should 
have Drought our latest issue because 
it m ay be of some interest. In that 
issue w e have studied the broad 
aspects of company law  in the M iddle- 
Eastern countries and countries of the 
Far Kast and so on. Our object is to 
study Company Law  objectively and 
to assist in promoting a study of com
pany Law .

Shri K* T. Chandy: A nd that w ith  
the help of a ll the tnree elements, 
nam ely auditors, professional law yers 
and those in companies— in other 
words, to bring them all together into 
one body so that they can study these 
problems.

Shri T. S. A . Chettiar: H ave you 
gone through the question as to 
whether there have been further 
evasions after the coming into force 
of the 1956 Act? Has a study been 
made of this problem?

Shri K . T. Chandy: No. A s m y col
league has said just now, this Asso
ciation was the result of the enthu
siasm of three different sets of people 
to come together. And it is only 
eighteen months old. During this 
short period what they have done is 
to start w ith the study of the princi
ples. They have not been able to 
get down to issuing a questionnaire 
and studying to w hat extent there 
have been evasions, etc., and w e do not 
know as to what w ill be the response; 
I do not think there w ill be much 
response.

Chairman: Provided you m ake one.

Shri T. S. A . Chettiar: Y ou  have
not given any suggestions as to how 
shareholders’ interests can be fu r
thered.

Shri K . T. Chandy: Shareholders’
interests are furthered by good 
management. And good management 
means not m erely good internally 
but coupled w ith the ability to 
explain to the shareholders how it
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functions so that they can carry the 
shareholders w ith them in what they 
do. Now, the Company Law — 1 do 
not w ant to lecture— provides for
adequate opportunities to place ail
the relevant information. A t the dis
posal of the shareholders, I would 
suggest that some companies should 
attempt, as early as possible, not only 
annual accounts but haL-yearly ac
counts. That is where they can take 
care of the interests of shareholders.

Shri T. S. A. Chettiar; You have 
not given any amendment with a 
view  to achieving that.

Shri K . T. Chandy: M ay 1 say that 
from  that you must not conclude that 
w e do not have the shareholders* 
interests at heart.

Shri T. S. A. Chettiar: We do not
conclude anything; I am just making 
an observation.

L et me come to clause 15. You 
have stated, rightly, that with the 
change of ownership of shares the 
status of the companies may change. 
Do you know that in the Income-tax 
A ct there is section 20A in which some 
companies have been styled as public 
companies on the same basis of the 
holding of shares? How does it work 
in that Act?

Shri K. X. Chandy: 1 beg to differ 
in that conclusion. The purpose of 
the taxation law  is to determine what 
tax  w e shall pay, and not to deter
mine whether there should be change 
in our internal constitution. It is 
m erely a method of ascertaining how 
much tax w e should pay; it cannot 
lead to any internal change.

Coming to the distinction between 
private and public companies as used 
in the tax law  and the distinction 
between private and public companies 
as used in the Company Law, may I 
suggest that they are not on a par. 
In one case it is a question of how 
many shareholders control a company 
economically, for the purpose of de
ciding whether it should be 
special tax exemptions or not* The

two are not on a par. The objective* 
are different.

Shri T. S. A. Chettiar: We entirely 
agree. But on this matter about hold
ing of shares, how does it affect there, 
that was what I was asking.

Please refer to page 8 of your 
memorandum, clause 24. You have 
said that a company which accepts a 
certain evidence as satisfactory proof 
of loss should be protected from 
punishment. What would you sug
gest as a 'satisfactory proof?

Shri K. T. Chandy: May I suggest
this? If the onus is upon us to be 
satisfied in our own interests, in order 
to be secure we would ask for what 
amounts to be an impossibility. My 
submission is that the law itself may 
say what 'satisfactory proof’ is.

Shri T. S. A , Chettiar: What would 
you like the law to make?

Shri K. T. Chandy: We ask, natural
ly, for an affidavit, a declaration by 
the man— in other words, a sort of 
statement by the man that he has in 
fact lost or misplaced it, or it has been 
destroyed, whatever it may be. He 
has to make a positive statement by 
which he should stand for all time. 
He has to state it in writing. Then 
we say: advertise in a paper. We do 
not say seven or eight papers. We 
merely say one paper. Then, in order 
to help the shareholders we even do 
this, that is, w e club together four or 
five and say “the following share
holders have notified that their shares 
have been lost or misplaced or they 
have been destroyed” , so that the ex
penses are shared. Because, any 
single newspaper in any big city 
charges rather an exorbitant amount 
for publications of this kind. Apart 
from a declaration which is indispen
sable, in my view it is equally Indis
pensable that there should be public 
notice, whatever be the expenses in
volved. It cannot be helped. And 
the third point i i  this. Public notice, 
w e know , cannot b e a com plete
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note*. So, as far a s the company is 
concerned, there must be some indem
nity. The question is, indem nity by 
whom? It is customary to ask for 
an  indemnity guaranteed by tw o bro
kers recognised by the stock exchange. 
Now, there are m any upcountry 
shareholders who do not know any 
brokers: I t  is also customary to ask 
for a bond or indem nity guaranteed 
by a bank. In many places banks 
hesitate to do t/hat unless there is a 
standing account w ith  them, and a 
substantial one. W hat I say is, when 
it comes to the question of bond w e 
find that many shareholders have 
difficulties. But w e have invariably 
insisted on some sort of a bond, some 
responsibility guaranteed by third 
parties.

To m y mind, therefore, these are 
the three elements, nam ely, a positive 
declaration by the man;— should it be 
on oath? Perhaps it m ay be neces
sary;— secondly, there should be pub
lic not'ce; and thirdly, some indem
nity given to the company guaranteed 
by third parties— whether they are 
substanital financially or not* depends 
on the circumstances of the case.

Chairman: When you say “w e” do 
you mean your Association or Lever 
Brothers? W e are not ab le  to follow.

Shri 1L T. Chandy: Our members 
feel like this. There are three ele
ments in this.

Shri T. S. A. Chettiar: T hey can
not speak for L ever Brothers as “w e” . 
I w ould reffer you now to page 14, 
clause 00, w here you have stated:

“The Association feels that if 
perquisites received by M anagerial 
personnel are to be included within 
the meaning of the word ‘remune
ration1 they should be confined only 
to such perquisites as are required 
to be included in the total income 
for income-tax purposes.” .

H ave you any idea as to w hat is in
cluded for income-tax purposes?

S h ri 1L T. Chandy: I  am  not much 
of a student of that either. A ll  I 
know is that if  that is in the tax, 
that is in the tax. Personally, I am 
quite happy, and I think m y collea
gues are also happy to see that w hat
ever is included for purposes of in
com e-tax must obviously be consider
ed as remuneration. A s to w h at are 
not included, I do not quite know.

Shri T. S. A . Chettiar: You have
stated that:

“The Association in particular 
feels that the pension, annuity, 
gratuity or contribution to the pro- 
v iaen i fund are a ll paid in connec
tion w ith past services and ought 
not to be equated w ith the current 
year’s protits. Such items should, 
in any case, be excluded from  the 
meaning of the word Remuneration9.

A re you sure that these are not in
cluded for income-tax purposes?

Shri K . T. Chandy: No, but, for in
com e-tax purposes, w e certainly have 
to disclose w hat the em ployers are 
contributing towards these things. If 
there is any pension for w hich tney 
m ake provisions, that has got to be 
disclosed, but it is not taxed in the 
year. There are  certain exemptions.

Shri T. S. A . Chettiar: Y ou  are
referring to things included for in
com e-tax purposes, w ithout knowing 
what those things are. A nd you say 
that perquisites up to a m axim um  of 
Rs. 5000 per annum  per individual 
should be excluded from  the meaning 
of tjie w ord  'rem uneration’ for pur
poses o f section 198. W hat is it  that 
you w ant to say here?

Sfacit K . T. Chandy: I would say 
this. Take a pension w hich is worked 
out w ith the L ife Insurance Corpora
tion. That is a scheme that I know 
of. W hat happens is that every 
month, a certain amount is  contribut
ed by the employee and an equal 
amount by the em ployer as a premium 
paid to the LIC, w hich eventually 
m atures at the age o f  95 or 69 or
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according to the amount then accum
ulated, it comes off as an annuity 
which you call a pension. I do not 
know how the Company Law  A d 
ministration want to value this parti
cular benefit. That is all. A ll that 
w e are saying is that as w e go along, 
w e are paying.

Shri T. S. A. Chettiar: If you do
not know the details, please find them 
out. Now, clause 68 lays down that 
auditors* report including any sepa
rate, special or supplementary report 
is required to be attached to the 
balance-sheet and profit and loss 
account. You are against that?

Shri K . T. Chandy: No. We have 
mentioned that in the context of the 
lik ely  conflicts— this is what w e were 
told by our chartered accountant 
friends— between an auditor for a 
branch and the central auditor. They 
feel embarrassed about that. If there 
is a dispute between them as to how 
the thing should be done, each w ill 
m ake his own report. That is the 
context that w e are thinking of. Again, 
it is a m atter on which it is a ques
tion o f streamlining the relationship 
between the central auditor and who
ever does the audit of any indepen
dent or separate establishment under 
it.

Shri T. S. A. Chettiar: We are not
referring to streamlining. We want 
to have your view s on this clause 
which says that any special or sepa
rate or supplementary reports should 
also be attached to the balance-sheet 
and profit and loss accounts.

Shr! K . T. Chandy: Lest I should be 
misunderstood, m ay I say this that I 
w as relying on m y colleague Mr 
Choksi to answer these questions? 
A nyw ay, since the point has been 
raised, all that I would say is this. I f  
there is any dispute between two 
auditors, let them settle the matter 
before thev make the final auditors' 
report. Otherwise, there w ill be 
m ultiplicity of reports coming before

the general body; and instead of add
ing to the clarity, they w ill add to 
the confusion. That is one point.

The second point is this. In the 
course of audit, auditors refer to vari
ous matters and bring various matters 
to the notice of the directors. But 
they do not necessarily find their 
place in the final report. They write 
various letters to the directors. For 
example, they m ay say, ‘Have you 
passed a resolution confirming such 
and such expenditure, because in our 
view that is necessary?'. It may be 
that we have not passed; then, 
naturally, as soon as w e get the letter 
from the auditors saying that w e have 
not passed the resolution but that we 
ought to pass the resolution, w e pass 
the resolution. In other words, there 
are many communications between 
the auditors and the company direc
tors, not all of which should be un
derstood to be supplementary reports.

It was only by w ay of abundant 
caution that this was put in. It is not 
that we are against anything in the 
nature of a fundamental report. 
Naturally, if the auditors feel that the 
matter is worth bringing to the notice 
of the shareholders, w e should not 
stand in the way; w e quite agree to 
that.

Shri T. S. A. Chettiar: Now, clause 
103 is more interesting. A re you 
aware that there are some companies 
which give to all parties?

Shri K . T. Chandy: I am afraid I
do not know; I cannot speak for the 
different companies. We have not 
issued any questionnaire on this 
Whether somebody w ill have no con
science at all w ill give to all parties, 
and whether that w ill be in the in
terests of his security is more than I 
can say.

Shri T. S. A. Chettiar: Whoever
gives w ill give.

Shri Kanungo: Anyw ay, we had it 
from other witnesses that in other 
countries, some companies to contri
bute to all parties.
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Shri Nanshir Bharucha: That is be
cause there is the possibility of the 
Opposition coming to pow er there, but 
here there is no such possibility.

Shri Bisht: W ith regard to clause 59 
of the amending Bill, you have made 
certain observations at page 14 of 
your memorandum. I do not w ant to 
*o into any academic discussion of 
the matter, but I w ould like to know 
whether the clause, as it is worded, 
prohibits any company from  engaging 
or employing more than one category 
of managing director, m anaging agent 
etc. Suppose, a company is a m ulti
purpose company, and it has a textile 
m ill as one branch, an engineering 
unit as another branch, a cement mill 
as a third branch and so on, would 
that not w ork any hardship to that 
company?

Shri K. T. Chandy: That is certain
ly  the view  of some of our members. 
That is to say, where the activity of a 
company covers different fields, the 
kind of structure that is required for 
the control of each w ill be determin
ed by the circumstances. To say that 
there shall be only one category m ay 
not be the correct w ay  of dealing 
w ith it. But I am a firm believer in 
professional management coming and 
functioning as directors, because I 
believe that is the w ay  the future of 
the country w ill lie. From that point 
of view, I would say that if you w ant 
only one type of director or managing 
director, you m ay say so. B ut m y 
submission is that include the category 
of whole-tim e directors.

Shri Bisht: Do you agree that it 
would be necessary to m ake some 
slight changes here, so as to cover the 
cases of those multipurpose companies? 
For instance, take the case of the 
British India Corporation in Kanpur; 
it has textile mills, leather factories 
and also enginering branches. How 
is it possible for such a com
pany to have only a managing director 
everyw here?

Shri K . T. Chandy: I entirely agree 
w ith  the hon. Member. To say thnt 
there should be only one class of

management w ould be to suggest that 
the same type of management would 
suit different types of activities, all 
of w hich m ay be embarrassed within 
one company's operation. A ll that 
you m ay say then is that if more than 
one category is required, the case 
should be made out to the Company 
L aw  Administration, and they should 
be satisfied.

Shri A jit  Singh Sarhadi: In regard 
to clause 63, at page 16 of your memo
randum, you have opposed the lock- 
ing-up of the dividend amounts in the 
scheduled bank. This amendment is 
really  to safeguard the dividends. 
W hat check or rem edy do you suggest 
in the alternative, to the possibility of 
a dividend w arrant being dishonour
ed?

Shri K. T. Chandy: If w e have 
declared a dividend, obviously, w e 
have undertaken the liability  to pay, 
and w e have made an appropriation 
in the profit and loss appropriation 
account. So, obviously, the money 
has been found. The problem is to 
have it in liquid form, so that the debt 
can be met.

The suggestion in the B ill is tfcat 
w e im m ediately deposit in terms of 
liquid cash in a separate account, so 
that there w ill be no delay in the 
payment, and there w ill be no default 
in the paym ent of the dividend w ar
rant. I have no doubt that all com
panies w ith sufficient liquidity w ill 
have no problem  in com plying with 
this. But there are companies whose 
liquidity at any given moment may 
not be as high, and they m ay be 
thinking that b y  the time they are 
ready w ith  the dividend warrants 
and so on, they w ill find the liquid 
cash. I am not denying the fact that 
within a certain time the dividend 
must be paid out. B y  all means, Tet 
us say that within period of 3 months 
all dividends shall be paid— all the 
dividend w arrants issued. The diffi
culty does not annlv to b i*  companies 
w ith sufficient liauldity: it does apply 
to sm aller comnanies w ho have 
contrived that the time they w ill take 
to issue the dividend w arrant and so
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they w ill find liquid cash. If you say 
they must immediately deposit it in 
a separate account and ear-mark it in 
a Scheduled Bank they may not be 
able to do it.

Shri A jit Singh Sarhadi: You do
not accept the possibility of the divi
dend w arrant being dishonoured. 
Have you got some suggestion or some 
check or rem edy for that? Do you 
agree that there should be a certain 
penalty in case they dishonour the 
dividend warrants?

Shri K. T. Chandy: Certainly; by 
all means.

Shri A jit Singh Sarhadi: Have you 
got any check or remedy?

Shri K. T. Chandy: The only sug
gestion I have is this. It shall be an 
obligation to pay out completely with
in a certain period of time. The pay
ing out should be in cash. Then, in 
the subsequent section it is said that 
cash m ay mean a dividend warrant. 
In other words, a dividend warrant 
must be cashable. That is what it 
means. Therefore, w hat w e have to 
see is that if the dividend warrant is 
dishonoured, w hat is to be done. If 
the dividend w arrant is dishonoured it 
is because the company is in a bad 
w ay. There is no doubt about it. 
Otherwise, w h y should they do not 
pay? W hen in their profit and loss 
account and appropriation account 
they have appropriated a certain am
ount for the paym ent of dividend, they 
put it in the reserve as you now re
quire to be put in an account. It 
appears in the reserve column of the 
balance sheet. That comes before the 
A nnual General Meeting. The reso
lution is passed confirming this. They 
must be obviously making certain 
calculations about the liquidity of the 
comnany at that given moment. That 
is the crux of the matter. If they ere 
contemplating the liauidity to arise 
after the declaration of the dividend, 
during the time that they are getting 
readv to issue the dividend warrant, 
they may be m aking a miscalculation.

But if dividend warrant is dis
honoured although it is issued within 
the prescribed time, it means that the 
company’s liquidity is in a bad way. 
What is the solution?

Is it to impose greater penalty on 
a company which is already in a bad 
way? No. Even if  you insist that the 
money should be found earlier, what 
w ill happen? Perhaps, then, there 
w ill be no declaration of a dividend. 
There w ill be no declaration of divi
dend unless the company is a dead 
certain about its liquidity.

Shri D. L. Mazumdar: The question 
is, can they be induced to plan for 
adequate liquidity through this mea
sure?

Shri K. T. Chandy: I w ill whole
heartedly agree with Mr. Mazumdar. 
But we have to reckon with the reality 
in this country’s state of affairs. There 
are so many small companies..........

Shri D. L. Mazumdar: It w ill be 
only for the transition period. But 
where you know it from the start 
there w ill be planning in advance.

Shri K. T. Chandy: We are certainly 
for a planned declaration of dividend. 
We are certainly for an enlightened 
management that ensure the liquidity 
before it makes a declaration. Be 
that as it may, we must also not for
get that today the management of all 
the companies may not be so placed.

Shri D. L. Mazumdar: It is only a 
question of the period of transition.

Shri Tangamani: Under section 8,
the Central Government has the 
power to declare an establishment 
not to be a branch office. When it is 
so declared, then, the branch office of 
the company w ill not be treated as a 
branch office for all or any of the 
purposes of the Act. When that is so, 
why do you still object to the amend
ment that is sought to be brought in 
by clause 2?

Shri K. T. Chandy: In m y Initial
submission I have explained this. First 
of all, if the clause were to remain 
as such, there should be exemptions. 
The exemption given by government
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should also be extended to banks and 
insurance companies because they 
have a large number of branches. 
That is the first proposition.

Shri Tangamani: If the banks and 
insurance companies are excluded, 
have you no objection?

Shri K. T. Chandy: It is much
better to leave it to the professional 
auditors, who are appointed as A ll 
India Auditors, to decide w hat amount 
of assistance they want for auditing 
all the outlying offices. It depends 
upon the control system in a given 
company. Instead of insisting upon 
competent auditors going everyw here, 
it would be much better to leave it 
to them to decide w hether they are 
satisfied.

Shri Tangamani: W ith reference to 
clause 15, you say that w hat is sought 
to be achieved by m aking a private 
company into a public company is 
greater publicity. Is it the view  of 
your organisation that the difference 
between a private company and a pub
lic company in the conditions existing 
today in our country should be 
narrowed down or even abolished?

Shri K. T. Chandy: There are cer
tain distinctions between a private 
company and a public com pany which 
are inherent in the character of the 
two. It is not proposed to QO aw ay 
w ith these. What is proposed is 
that because of these differences there 
shall not be a differentiation in treat
ment between these companies in 
regard to most of the provisions. That 
is w hat it means, because, a private 
comoany, by the very  nature of its 
definition, cannot p* to the public for 
funds. It is not proposed that the 
distinction should be taken away. 
A ll that it means is that because of 
the classification they are not to be 
treated as dissimilar for all purposes. 
Today they are treated as dissimilar 
for certain purposes. Y ou  narrow 
down those purposes so that in more 
respects they are alike. That is the 
whole purpose.

Shri Tangamani: Regarding the
publication of the Chairm an’s speech 
some of the witnesses who came be
fore you stated that it is of interest to 
the shareholders. But you now say 
that it is of interest to the public 
at large and to Governm ent and so 
you w ant them to be published.

Shri K. T. Chandy: I think all our 
universities w ill benefit; all students 
of economics w ill benefit if  there is 
a much more exhaustive, factual and 
accurate publication of these speeches. 
I think it is source material. These 
are matters of interest not only to the 
present shareholder but to the poten
tial shareholder also. .

Shri Tangamani: Clause 53 relates 
to the filing w ith the Registrar of the 
contracts entered into between the 
company and the managing director or 
any of his relations. Y ou say that if 
such a filing is insisted upon, it w ill 
affect the company prejudicially. How 
w ill it affect it prejudicially unless 
the contract entered into is of a ques. 
tionable nature.

Shri K. T. Chandy: I do not know 
w hat is the questionable nature. It 

, all depends upon each case. If it is 
intended to help the shareholder— I 
m ay have overlooked Shri Bharucha’s 
point— he can go to the Registrar's 
office. If the provision is intended to 
help the Governm ent as represented 
by the R egistrar or if he wants to 
know  the existence of something, he 
can follow  a line of action. I thought 
he would not be in a position to follow 
up these things. But if  the Govern
ment feels that it must know every 
contract in which every director is 
interested w hat w ill happen?

Shri Tangamani: Y ou had already
given your view s about the contri
bution to political parties— clause 103. 
Some of the previous witnesses have 
stated that they would like this con
tribution to be made from  out of the 
capital as capital and not as revenue 
expenditure. Y ou r objection is that



you do not want the names of the 
political parties to be revealed. ‘

Shri K . T. Chandy: I think that in
stead of dragging companies too much 
into politics, it would be much better 
to leave them out and if they chose 
to make contributions to political 
parties, let them do so.

Shri Feroze Gandhi: Why do they 
pay?

Shri K . T. Chandy: I do not know 
why. But as far as I can see from 
papers they p a y  political parties for 
various reasons. The political party 
m ay have a group of people working 
or engaged in some constructive work 
and a company may earmark its funds 
for that purpose. A  new political 
party is born which says that it 
stands against nationalisation. It may 
be that a number of people who feel 
the threat of nationalisation, may say 
that they have every right to protect 
themselves agamst nationalisation and 
they m ay contribute. Any number of 
reasons may be given.

Shri F e m e  Gandhi: Do companies (
pay on their own or are they approa
ched by people?

Shri K . T. Chandy: I do not speak 
on matters which are not in my per. 
sonal knowledge.

Shri Feroze Gandhi: You refer to
the election manifesto. But even be
fore the manifesto is published, how 
do they pay?

Shri K . T. Chandy: Since it is not in
m y personal knowledge, 1 cannot de
pend upon heresay.

Shri Feroze Gandhi: If it is not in
your personal knowledge, it may be in 
the knowledge of your association.

Shri K . T. Chandy: We do meet
people and discuss and people under
stand each other’s point of view. If 
it is fe lt that the other man engaged 
in politics is likely to present a 
of view  with which you agree and if 
he comes and stands for election and 
he is personally known to you, you
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may contribute something. That is 
what I would personally say. .

Shri Feroze Gandhi: Do you bene
fit by this contribution?

Shri K. T. Chandy: There cannot
be any direct benefit. It may be a 
benefit that they believe w ill accrue 
from the creation of a congenial eco
nomic and political atmosphere.

Shri Tangamani: You stated eaulier 
that section 293 laid down a very 
good principle. That also refers to 
Rs. 25,000 or five per cen t of the aver, 
age net profit to be the contribution 
to political parties and other charit
able purposes. Would you like this 
to remain as it is or would you like 
it to be altered, increased or decreas
ed?

Slur! E . T. Chandy: We have not
applied our minds to that. I would 
personally say that these things are 
there. Nobody has asked for more and 
to my knowledge nobody has asked for 
anything less.

Shri Easwara Iyer: A s an associa
tion engaged in aoademic study of the 
company law , I would like your en
lightenment on clause 11, page 9 of 
your memorandum. You say that 
there is some ambiguity in the draft
ing. You fear that when the approval 
of the Government is to be given for 
any alteration, it may not relate back 
to the date of the alteration.

Shri K, T. Chandy: When we draft 
these things, we try to find a common 
measure of agreement among the 
different elements. As a law yer one 
may say something that inherent in 
the situation is relating back to the 
date upon which somethinjTtook place. 
There are others, chartered accoun
tants and ordinary company direc
tors. They say that they are not 
lawyers and they do not want this 
ambiguity. Why cannot this Govern
ment say these things in simple words 
say that it shall relate back. That is 
what they ask.

Shri Easwara Iyer: Can you sug
gest any amendment to take out the 
ambiguity? If the section says that
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it shall have effect from  the date of 
such alteration, w ill that be accept
able?

Shri K. T. Chandy: Yes, Sir.

Shri Easwara Iyer: On page (T of
your memorandum you have pointed 
out the anomalies in the definitions. 
I do not quite follow  w hat you have 
said in paragraph (a) on page 6.

Shri K. T. Chandy: There is an 
exception provided under section 
43(a). “Nothing in this section shall 
apply to a private company of which 
the entire paid-up capital is held by 
. . . . ---- ” The phraseology ‘incorpo
rated outside India* does not qualify 
the private company; it only qualifies 
the other part of it.

i
Shri Easwara Iyer: Turning to page 

12 of your memorandum, regarding 
clause 53, I want to know one point. 
I am again and again coming to that 
question. You say that the filing of 
a contract entered into w ith  the rela
tive or a directcr with the Registrar 
w ill not serve any useful purpose 
because the R egistrar cannot ques
tion the wisdom of the contract. M ay 
I ask whether the Registrar, if he 
finds a contract to be unduly oppres
sive or unconscionable, cannot report 
the matter to the Central G overn
ment to take action under section 
402?

Shri K. T. Chandy: If the view  of 
the Company Law  Administration is 
that the Registrar should have notice 
for his own purpose and not for the 
purpose of giving notice to the m em 
bers of the public, the Registrar 
should have notice of agreements that 
are being created between compa
nies and others, in which the direc
tors are interested, so that he can 
compile them and follow  them after
wards. If that is the idea, I have no 
objection. A ll I am saying is this: 
it would be extrem ely difficult and 
an onerous task to go through all 
those things. If the Company Law  
Administration wants that, w e can
not object to it.

Shri Easwara Iyer: Turning to
page 16 about clause 63 in regard to

the deposit of dividends in a sche
duled bank, as persons who have got 
experience in company law, m ay 1 
know w hat would be the nature of 
the dividend that has been declared? 
M ay I know whether the dividend, 
as soon as it is declared, belongs to 
the shareholders or the company as 
the legal personality?

Shri K. T. Chandy: A s soon as a
dividend is declared, the company 
acknowledges a debt.

Shri Easwara Iyer: I just w ant to 
know as a m atter of illustration. 
Supposing the dividend is declared 
and some of the shareholders have 
claimed the dividend and have got it. 
and some unfortunately have not got 
the dividend, and the company goes 
into liquidation, m ay I know w he
ther the shareholders have to prove 
their claim  in the liquidation pro
ceedings?

Shri K . T. Chandy: It is a question 
of law. I w ant notice. We Have 
not come here w ith complete know 
ledge about some 650 sections.*

Shri Iyer: I am not putting it in
that sense. I am asking Whether it 
is not better in the interests of the 
shareholders that the money is ear
m arked and kept separate so that 
some of those unfortunate share
holders who have not claimed it be
fore the company goes phut m ay not 
be deprived of their dividend. Tha* 
is w hat I am aiming at.

Shri K. T. Chandy: In every com
pany you w ill find that there are 
some shareholders who are some
w hat lazy  in collecting the money. 
They misplace their dividend w ar
rants. If you look into the accounts 
of m any companies you w ill find 
that there is a carry-over of unpaid 
dividends. More so is the situation 
in connection w ith the blank trans
fers. Because of the system of blank 
transfers of shares on the stock e x 
change, the dividend is not claimed 
till one is ready to come on the 
register. W hy the shareholder
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chooses to wait for two or three years 
Is more than I know. They do wait.

Shri Easwara Iyer: W hy should
he be put to the risk? If that money 
is kept separate he can claim it at 
any time because it is his money.

Shri K. T. Chandy: Is it suggested 
that m erely because that a company 
opens an account called the dividend 
account, that money becomes imme
diately part of the money oi the 
shareholdres?

Shri Easwara Iyer: I should think 

so-
Shri K. T. Chandy: I do not think 

so.

Shri Easwara Iyer: Let us not
argue. A t page 13, against clause 54, 
you have said that the use of the 
word ‘Prom ptly’ is not very happy. 
That word ‘Prom ptly’ m ay relate to 
the time-limit. Do you suggest a 
tim e-lim it of 14 or 21 days?

Shri K. T. Chandy: Let us not
quarrel about that. A s soon as cer
tain things are got . . . .

Shri Easwara Iyer: Do you sug
gest any tifne-limit?

Shri K. T. Chandy: I am quite
prepared to say “ two days” , for m y
self. But I do not know what others 
w ould say. In many cases it is ten 
to 14 days because it depends upon 
whether all the directors can quickly 
reassemble to see whether the 
minutes are correctly drafted. It is 
not the fault of the draftsman.

Shri Easwara Iyer: I quite follow. 
Another thing is, clause 103 which 
has been a controversy regarding the 
contribution to political parties. You 
said that there have been precedents 
in England also— I am not aw a re 'o f 
that but I am accepting that— where 
some company might feel that contri
bution to a political party necessary 
for their future existence or other
wise. I could follow that, but can 
these board of directors contribute 
monies to any political party in which 
some of the shareholders at least 
have a different political conviction,

and w ill it not be embarrassing, and 
therefore, do you suggest that such 
contribution to poltical parties should 
be done aw ay with?

Shri K. T. Chandy: In this coun
try we have different political points 
or view, and I dare say that share
holders w ill represent as many poli
tical points of view  as there are in 
the country.

Shri Easwara Iyer: Under section
293, except with the consent of the 
shareholders, the board of directors 
can go to the lim it of Rs. 25,000. The 
board of directors m ay side one poli
tical party, but some of the share
holders may have a different politi
cal convictor or indifferent to poli
tics. So do you not think that we 
should do aw ay with contribution to 
political parties?

Shri K. T. Chandy: We cannot do 
aw ay with poltical parties nor can 
we do aw ay with their affiliation!

Shri Easwara Iyer: I mean con
tribution by companies.

Chairman: Shri Leuva.

Shri P. T. Leuva: Let us turn to
page 4 of your memorandum. It re
lates to the question of regisfering the 
alteration of the memorandum or 
articles of association. I would like 
to have an explanation from you 
regarding the practical difficulties 
that might be experienced. You see 
that under this clause, if the memo
randum is to be altered it requires 
the sanction of the court. Then comes 
the next question with regard to the 
registration of the document. If the 
document is not registered, within 
the stipulated time, the effect is that 
the alteration becomes null and void.
I would like to have your views on 
this point.

Shri K. T. Chandy: May I say
that w e are in the wrong in our 
appreciation of the law  as set out lo 
that paragraph? First of all we are 
in the wrong. These things are done 
in great hurry, and w e can only
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apologise on that ground. It it quite 
clear, as the law  stands today and as 
it is proposed, that the R egistrar does 
not set him self up as a quasi-judi
cial authority in any w ay, for consi
dering or reconsidering the decision 
of the court. That is quite clear. It 
is said that he “shall” register. In 
other words, it is im perative that he 
shall register. Therefore, our appre
ciation of the law  as set out in this 
memorandum is wrong.

W hat is said is this. W hile he shall 
register w ithin a period of one month 
of lodging and w hile three months are 
given to the party  to lodge the certi
fied copy of the court’s order and 
w hile power is given to the court 
to extend the period during which 
that should be lodged, if a party fails 
to do this, then all the proceedings 
shall be treated as null and void. It 
is also provided that the party can 
then go back to the court and m ake 
its case like a case in an ex  parte 
m atter and get the m atter revived. I 
agree w ith all the?e proposals. May 
I therefore w ithdraw  that para?

Shri P. T. Leuva: If the altera
tion is not registered by the regis
trar within the stipulated time, * is 
there any penalty provided? The 
negligence is on the part of the regis
trar, but somebody else is being 
punished. Nobody has raised it so 
far.

Shri K . T. Chandy: Having cast
upon the registrar an im perative 
obligation to register w hat the court 
has decided w ithin a certain period, 
if he fails to do so, w hat happens? 
Under the present law, it would 
appear that all the proceedings would 
be null and void and the company 
would have to incur the expenditure 
of going to the court and getting it 
revived. M y suggestion is that on the 
very day it is lodged, it shall be 
treated as having been registered.

Shri P. T. Leuva: Please turn to
page 16 of your memorandum relat
ing to clause 64 dealing w ith sections

203 and 204. A  member of a com
pany is not entitled to inspect the 
books of accounts. So, a member is 
not in a position to know  whether the 
w orking of the com pany is in the 
interest of the shareholders or not. 
He has not got the m aterial to form 
any judgm ent about it. So, w hat is 
the objection if the registrar is em 
powered to inspect the books of 
accounts in order to protect the inte
rests of the shareholders? Yesterday 
w e had a plethora of vouchers pro
duced before us which showed how 
the affairs of companies are being 
mismanaged and the shareholders 
have no source of information.

Shri BL T. Chandy; I am afraid I 
have no means of satisfying you as to 
w hat can be done to prevent mis
management. W e have to find a 
balance between preventing m is
management and allow ing good 
management to continue without un
necessary difficulties. You can have 
legislation based on the good, but 
m ay I suggest that you cannot have 
legislation based entirely on the bad? 
It is a question of finding a balance 
between the two.

O f course it is true that the share
holders have not got much power to 
intervene in the affairs of the com
pany between tw o annual general 
meetings unless they requisition a 
special meeting. But the real custo
dians of their interests are the audi
tors. The study of accounts is not 
just anybody’s business. There arc 
m any directors who have to have 
their hand held by their accountants 
and auditors even to go through 
annual accounts w ith  w hich they 
ought to be fam iliar. To say that 

' m erely because w e confer authority 
on somebody, he can im mediately go 
and break apart a conspiracy which 
m ay be going on there is to m y mind 
a rather romantic idea. It can only 
be done by qualified competent ac
countants.

Shri D. L. Maaumdar: Would you
object if the registrar is a qualified 
chartered accountant?



Shri K. T. Chandy: If you feel
that the accounts of a company 
should be studied, let it be studied by 
professional men who are guided by 
their own charter and who have 
their own nomenclature and con
cepts. , . 4

Shri Shankaraiya: Instead of him
self doing it, he can authorise a com
petent auditor to do it.

Shri K. T. Chandy: That is my
point. ,

Shri P. T. Leuva: The power is
already there for inspection. But at 
the moment the members of the 
company have no right to inspect 
books of accounts. Only a director 
has that right. If this power is 
given to the registrar to inspect books 
of accounts during office hours, is he 
not being placed on a higher footing 
than a director.

Shri K. T. Chandy: How does the
registrar satisfy himself that there 
is a cast for it? How does he start 
thinking about it?

Chairman: He does not a u d it ; he
only asks for information.

Shri K. T. Chandy: Otherwise you 
say that on an average the registrar 
should check 5 per cent of companies. 
You make it a standard random 
sample checking.

Shri D. L. Mazumdar: It is not a
standard function. In a particular 
case the registrar may have good 
reasons to think that he must have 
some further information. It mav be 
a college, a co-director who has in
formed the registrar about something. 
The registrar need not disclose the 
source of the information. In such a 
case, can he not ask for permission to 
look into the books?

Shri K. T. Chandy: I think it is a 
very unsatisfactory statement. Surely 
the registrar can say w hy he wants 
to study the accounts. He need not 
disclose the source of his information,

but he can say w hy he wants the in
formation.

Shri P. T. Leuva: Please turn to 
page 20 of your memorandum dealing 
with clause 76. Under section 234 
as it is going to be amended now, the 
registrar w ill have power to ask for 
the production of books of accounts, 
documents and other things, in case 
the explanation is insufficient. If the 
company refuses to produce the books 
of accounts, etc., w hy should we pre
vent the registrar from taking action 
by going to a court of law? Why 
should you prevent him from asking 
the company to produce books of 
accounts, etc?

Shri K, T. Chandy: If the court
directs, after having heard the regis
trar and the company that there is 
a case of bringing X Y Z  documents 
to the notice of the registrar, there 
should be no objection.

Shri P. T. Leuva: That means the 
court has to give decision whether 
the explanation was sufficient or 
not.

Shri K. T. Chandy: A prima facie
case is to be made out that there 
is a case for scrutiny.

Shri P. T. Leuva: That means the 
registrar has to prove that the infor
mation or the explanation given was 
inadequate. How could that be, un
less he has seen the books of ac
counts?

Shri K. T. Chandy: First of all,
where is the case for asking for the 
books of accounts unless a prima 
facie case is made for conferring a 
special right on him?

Shri P. T. Leuva: So you w ill
prefer that the registrar should make 
an affidavit in the court that the 
documents are going to be destroyed 
or tampered with, even though he 
may not have that feeling. He must 
make a false and dishonest affidavit 
and you w ill be satisfied with that

2 43
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mf&davit. In one breath you say that 
you would not like to increase the 
farce, on the other hand you w ill 
prefer that instead of satisfying the 
registrar only, you also w ant the 
court to be satisfied. Y ou  w ant to 
have two proceedings.

Shri K. T. Chandy: W e must re-* 
cognise the reality and in this con
text w e suggest that the best method 
of creating confidence between the 
parties is to have the intervention of 
the court, so that a prima facie case 
is made out.

Shri P. T. Leuva: Your argument 
is based on apprehension.

Page 26, clause 138, It appears to 
me that there is either a m istake or 
it is an oversight. On page 27, you 
are referring to paid up capital, 
w hile the clause refers to subscribed 
capital. I think, you do distinguish 
between the subscribed capital and 
the paid up capital.

Shri K. T. Chandy: We do know
the distinction. It is a mistake, Sir.

Shri N. E. Munisamy: A s regards
clause 15, I take it that, excepting 
nomenclature, you have no objection 
in calling the public or private com
pany provided facilities are afforded 
to them. To that extent, you seem 
to agree with regard to the contents 
of the present amended section. A m  
I right?

Shri K. T. Chandy: Yes. Our sug
gestion is this, that instead of reclass
ifying them as a new type of com
pany, you leave them in the present 
classification, but withdraw  w hate
ver privileges you think should no 
longer be given to them. As regards 
nomenclature, I w ould suggest that 
the matter may be left in the hands 
of the Draftsman who is quite com
petent, provided in principle this is 
agreed as a suggestion.

Shri N. R. Munisamy: Clause 64.
Y ou  seem to create some distinction

between sections 200 and 234. Sec
tions 209 and 234 are two distinct 
clauses, one deals w ith the books of 
accounts and the other deals w ith 
the documents required by the regis
trar to be submitted to him. You 
say, the safeguard provided in sec
tion 234 is taken aw ay or nullified by 
section 209. We are not able to 
understand this, unless you throw 
some more light on this.

Shri K. T. Chandy: M ay I ask Mr.
Mazumdar himself, whether the do
cuments do not include books of 
accounts.

Shri D. L. Mazumdar: O f course,
they do.

Shri N. R. Munisamy: If you say, 
documents and books of accounts are 
synonymous, then absolutely there is 
no objection to your statement. Even 
a scrap of paper can be called a docu
ment.

Chairman: ‘Document’ is a much
w ider term.

Shri N. R. Munisamy: These two

sections cannot be clubbed together. 
Books of accounts is a separate 
thing. Supposing you have entered 
into a particular transaction w ith a 
selling agent or a managing agent. 
Could that find a place in the books 
of accounts? These are two different 
and distinct sections and they cannot 
be clubbed together. K indly thfrow 
some more light on this.

Shri K. T. Chandy: Mr. Chairman,
I am afraid I w ill be confused too. 
I want a little more time to consider 
this point.

Shri M orarka: I w ant one clarifi
cation about those private companies. 
Even if w e w ere to accept the sug
gestion given by the witness, I would 
like to know, in actual praotice by 
taking an example, how that would 
obviate the w orking difficulties? Take 
for example, there is a private com
pany ‘A ’ and today 25 per cent of
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those shares in the private company 
are held by other body corporates. 
The witness has suggested that in
stead of calling it a public company, 
treat it as a private compnay but 
withdraw all the facilities and ameni
ties which were given to the private 
compnay. Now, the difficulty is that 
today in that company 25 per cent 
shares are held by body corporates 
but after about three months suppose 
one of the body corporates transfer 
some shares to the other company 
and the holding falls below 25 per. 
cent. Then, at the end of the year, 
would this company still be subject 
to the provisions of the public com
pany or would it revert to the original 
position of a private company? I 
want to know what would be the 
actual modus operandi.

Shri K. T. Chandy: You can only
transfer the problem from one end 
to the other because the very crite
rion that you have built up, namely, 
25 per cent shareholding of another 
body corporation, is inherent in the 
situation. A ll that I am saying is 
that if there is a certain amount of 
fluctuation, why bring it in the field 
of classification of public company
and private company?

Shri Morarka: The suggestion
made is not still free from difficulties 
as long as you follow the 4efimtion oi 
25 per cent or 30 per cent, whatever 
it may be. Difficulties are bound to 
arise.

Shri K, T. Chandy: Quite right,
difficulties are bound to arise. But 
difficulties are involved in what you 
say also bccause it involves changing 
the memorandum and articles of
association etc.

Shri Morarka: The recommenda
tion of the Sastri Committee was that 
if public funds are involved in any 
private company to a considerable 
extent, then that compnay becomes a 
public company.

Shri K. T. Chandy: That is already 
there in the case of those companies 
which are subsidiaries of public com
panies. If the shares of one company

are held by a body corporate, even 
then that body corporate m ay be only 
a private company; nevertheless this 
company shall no longer have cer
tain privileges.

Shri Morarka: Sastri Committee’s
criteria was that there should be 
public funds and those public funds 
should be employed to a considerable 
extent. If you apply that criterion 
and if you want to legislate on that 
basis, then the present amendment 
which you are suggesting would not 
meet with the requirements of Sastri 
Committee’s recommendation.

Shri K. T. Chandy: B y being a pri
vate company which is at the same 
exemptions that are allowed today? 
I shall read them out.

1. Prohibition of allotment in cer
tain cases before registration of the 
statement in lieu of prospectus with 
the Registrar.

2. Provision for further issue pf 
subscribed capital of the company 
by the issue of new shares.

3. Restrictions on commencement 
of business.

4. Provisions relating to statutory 
meeting and statutory report of the 
company.

5. Provisions under section 219 re
garding the right of a member to 
copies of balance-sheet and profit and 
loss account and auditor’s report.

This is being taken away.

6. In the case of a private com
pany three copies of the balance 
sheet together with the auditor’s re
port in so far as it relates to the 
balance-sheet only need be filed with 
the Registrar. -

These are extrem ely insignificant 
provisions. These are the only bene
fits that accrue to a private company 
which is a subsidiary of a public 
Company. By taking aw ay these----

Chairman: You want the restric
tions to be removed.



S hri 8L T. Chandy: Yes. I am only 
subm itting this as m y personal view .

Shri M ortrka: In all these G overn
ment corporations there are huge 
public funds involved and employed.
Do you still agree that even after 
the amendment suggested in clause 
15 to section 43-A, these Governm ent 
companies should continue to be pri
vate companies?

Shri K . T. Chandy: I thought that 
this m atter is receiving special atten 
tion.

Shri M orarka: That is on our part 
I am talking only of the present 
amendment.

Shri K . T. Chandy: They w ill be
private companies because they are 
not subsidiaries of any companies.

Shri M orarka: Sot they are private 
companies?

Shri K . T. Chandy: Yes.

Shri M orarka: They w ill still con
tinue to be private companies even 
though huge public funds are em plo
yed by them?

Shri K . T. Chandy: A re you sug
gesting to me that I should endorse 
the view  that they should be treated 
as public companies? That is a m atter 
for the Government.

Shri Morarka: I am asking for
your views.

Shri K . T. Chandy: I agree w ith
you that the accounts of all the G ov
ernment companies should be made 
available to all persons.

Chairman; Thank you.

Shri K . T. Chandy: Thank you.
On some points w e m ight not have 
been very  clear.

(The witnesses then withdrew .)

»4*
n . Bengal National Cham ber of 
Commerce and Industry, Calcutta.

Spokesm en:

1. Shri D. N. Bhattacharjee. \

2. Shri S. R. Biswas.

( Witnesses were called in and they 
took their seats).

Chairm an: Y our memorandum has 
been read by the members of Che 
Committee. If you want to add *-o 
w hat is stated in the memorandum 
or if you w ant to clarify  any point 
contained in the memorandum, you 
can do so.

Shri D. N. Bhattacharjee: A ll that 
w e have to say is contained in our 
memorandum.

Chairm an: If you have nothing to 
clarify  or elucidate further, I wii] 
now ask the members to put questions 
to you.

Shri D. N. Bhattacharjee: W e have 
already explained everything in our 
memorandum. We have nothing fu r
ther to add.

Chairman: If .you w ant to empha* 
sise on any point for the Committee 
to consider you can do so.

Shri D. N. Bhattacharjee: W e want 
to emphasise only one point regard
ing body corporates under now sec 
tion 43-A— page 4 of our memoran
dum.

Shri Biswas: Page 4 of our original 
memorandum and page 1 of our sup
plem entary memorandum.

Shri D. N. Bhattacharjee: Here if 
more than 25 per cent, of shares is 
owned by a public company or a body 
corporate, that w ill be treated as a 
company b y itself. M y Cham ber feels 
that a body corporate should be treat
ed as a company itself instead of being 
a body corporate. If one private com
pany holds the entire shares of ano
ther private company holds the entire 
shares of another private company, 
then the latter should be exem pted



*47
from being a public company. The 
point is this that there should be at 
least seven share-holders in a public 
company and when a private company 
becomes a public company under sec
tion 43A, it may not have so many 
shareholders.

Shri S. R. Biswas: In this Clause 
15, sub-section 6 says:

Nothing in this section shall apply 
to a private company of which the 
entire paid-up share capital is held 
by another private company or by 
one or more bodies corporate incor
porated outside India.

Our point is that suppose, if  one 
private company with paid-up capital 
of one crore of rupees holds the entire 
share capital of another private 
company, that second private 
company is not being consi
dered as a public company, under this 
section; but if, on the other hand 
there are two or three small private 
companies having paid up capital of 
one lakh or 5 lakhs of rupees and if 
they together form one private com
pany, and if together they hold more 
than 25 per cent of shares of another 
private company, that latter company 
is being treated as a public company. 
To us it seems to be incongruous. We 
feel that this w ill deter the formation 
of capital for particularly in the 
smaller sector of business, w e want 
two or three small private companies 
should help in the formation of 
another company. Under this B ill you 
are preventing that. On the other 
hand you are not preventing a big, 
private company with capital of one 
crore of rupees or 50 lakhs of rupees 
to form another private company. We 
feel that there is some inconsistency 
between the two.

Shri D. L. Mazumdar: There is no 
prohibition to form companies.

Shri S. R. Biswas: Subject to all 
the limitations and all restrictions of 
public company we can do. But every 
private company is not subject to all 
these limitations. Th° idea is that no 
s u b sta n tia l portion of public money 
should be invested in private com
pany. If that is the idea, then this

exception seems to be inconsistent to 
us.

Shri Easwara Iyer: Suppose the
words “by another private company 
or” are omitted, w ill you be satisfied?

Shri S. R. Biswas: That objection 
is met. But there is the fundamental 
objection i.e. it prevents formation 
of small companies; The policy of 
Government is to encourage small 
units. It is not alw ays possible for 
small units to acquire adequate capi
tal. If there are two or three smali 
private companies, they might try to 
form another private company by 
pooling their resources. Now they are 
prevented from doing this. There is 
another point. There appears to be 
some inconsistency between the new 
section 43A and the existing section 
45 of the Companies Act. Under the 
section 45, if any private company 
has at any one time less than two 
shareholders, and if any public com
pany has at any one time less than 
7 shareholders and if that continues 
for more than six months, in that 
case individual shareholders of the 
new company, individually become 
liable for all the debts of the com
pany. On the other hand, if a private 
company, becomes a public company 
by virtue of section 43A it m ay attract 
the provisions of Section 45 when the 
total number of shareholders is less 
than 7. This is another point which 
we would like to emphasise.

Shri Easwara Iyer: What about
exemption being given to foreign 
companies?

Shri S. R. Biswas: We have already 
mentioned that this is also an incon
sistency. W hy should we exempt 
these foreign companies from the 
provisions of this Act, while w e do 
not exempt the indigenous companies?

Chairman: You have mentioned
that in your memorandum.

Shri S. R. Biswas: There is another
point.

Shri D. L. Mazumdar: About D ivi
dend?
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Shri S. R. Biswas: Is it open to us 

to m ake any suggestions?

Chairman: Unless it is germ ane to 
the amending B ill, you cannot m ake
any suggestion.

Shri S. E. Biswas: There is one
small point about the definition of 
Brandh Office.

Chairman: A uditing of Branch
Office?

Shri S. R. Biswas: No, about defi
nition itself. In the new definition 
you say that processing is also one 
of the functions but w e have m en
tioned in our memorandum that 
under the Drugs Control A ct process
ing means sim ply bottling and pack
ing. This is w hat w e w ant to im 
press on you. That is not ordinarily 
processing.

Shri J. S. Bisht: On page 7— Clause 
60— you have suggested something 
about maxim um  m anagerial rem une
ration. W hat is the difficulty there?

Shri S. R. Biswas: We feel that in 
the remuneration w hich m ay other
wise be paid to a Director for tech
nical services or legal services, there 
w ill be some difficulty in giving any 
such remuneration to that D irector 
if these words “save as” etc. are 
committed. Till now this saving clause 
was there. That protected the pay
ment of remuneration to the technical 
Directors; bujt if you omit those words, 
then there m ay be some difficulty 
about it.

Shri Nityanand Kanungo: That
point has been made by other Cham
bers also.

Shri J. S. Bisht: Now the Directors 
can be paid monthly salaries. That 
is being deleted. H ave you got any
thing to say about that? Only sittirg  
fees can be given.

Shri S. R. Biswas: W e are not say
ing anything on that.

Chairman: Thank you.

(The Witnesses then withdrew.)

III. The Institute of Charatered 
Accounts of India, New Delhi.

Spokesmen

1. Shri C. C. Chokshi.

2. Shri J. S. Lodha.
3. Shri E. V. Srinivasan.

(Witnesses were called m and they 
took their seats).

Chairm an: The Members of the 
Committee have gone through your 
memorandum. Before w e put you 
questions would you like to emphasise 
certain points in your memorandum 
or clarify further any points?

Shri C. C. Chokshi: A t the outset I 
would like to express the grateful
ness of m y Council and m yself for the 
opportunity that you have been good 
enough to give us to appear before 
you and to explain our view s on this 
important piece of legislation. We 
have in our memorandum confined 
ourselves m ainly to the provisions 
affecting accounts and such provisions 
as are lik ely  to affect our profession. 
However, if you w ant our view s on 
any question of interest w e shall be 
pleased to answer such questions to 
the best of our capacity in the light 
of the experience w e have gained in 
the w orking of the Act.

There is one point on which I would 
like to m ake a submission. In our 
memorandum (pages 13 to 25) w e have 
dealt w ith the form  of the balance 
sheet and the profit and loss accounts, 
that is Schedule V I of the Act. These 
observations of ours m ay be considered 
to be of a technical nature and m y 
respectful suggestion is that if  you 
permit w e m ay discuss this and explain 
our point of view  to the Company 
L aw  Administration.

Chairman: A ll the points made here 
w ill be before the Joint Committee, 
before Parliam ent and the Company 
Law  Administration w ill look into it. 
If you want to clarify  some of the 
points from your experience you m ay 
do so.
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Shri C. C. Chokshi: The impression 
that one gets from the provisions of 
the Companies Act, or the amendment 
bill, is that the intention of Parliam ent 
is to see that there is a complete dis
closure of the transactions carried on 
b y  a company. On that point I want 
to make a small suggestion. From the 
little knowledge I have got of other 
countries, I found that Germany has 
got a very good system, namely, they 
have got a Companies A ct in which 
instead of making the balance sheet 
and the profit and loss accounts cum
bersome full of all these details, they 
call upon the management to give 
complete information in the form of a 
report. Under their form of manage
ment there is a Supervisory Board and 
an Executive Board. The Supervisory 
Board only meets four times in a year, 
but the Executive Board meets almost 
every week. This Executive Board 
has to make out a very detailed report 
of the company’s business activities 
financial transactions, etc.

Chairman: A t the annual meeting?

Shri C. C. Chokshi: Yes. I had some 
balance sheets with me, but I left them 
behind in Bombay. This Executive 
Board gives the report on important 
items as production— what was the 
production this year, how it differed 
from the previous year’s production, 
what was the turn-over this year, how 
it differed from the turn-over of the 
previous year, the different aspects of 
production, how the company’s sales 
are distributed, either in the country 
or outside it in the export market, if 
the company has acquired new assets, 
how the company’s new assets were 
acquired, whether from internal re
sources or external resources, if it was 
acquired from external resources whe
ther from borrowed money or from 
fresh issues, what was the method of 
obtaining borrowed money and a num
ber of other items relating to finance, 
relating to production, what are the 
schemes of development and what 
they wish to do in the subsequent two 
or three years, etc., etc.

Chairman: This is a statutory obli
gation?

Shri C. C. Chokshi: I was told so by 
their auditors.

Shri Easwara Iyer: Is he referring 
to any particular enactment in any 
particular country?

Shri C. C. Chokshi: Yes, in West
Germany. I would m ake a submission 
that we might take advantage of this 
provision and introduce it in our Com
panies Act, so that the report before 
the shareholders is more colourful and 
gives sufficient information in a nar
rative form. What I am trying to 
point out to the Committee is that ins
tead of giving complete details in the 
form of a balance sheet.

Chairman: D ry figures.

Shri C. C. Chokshi:.......... instead of
that, if it is in a narrative form it 
would be easily understandable to a 
layman.

Shri Easwara Iyer: Sir, can the w it
ness make available to us any such 
sample balance sheet?

Shri C. C. Chokshi: Yes, I have got 
two copies of such balance sheets in 
English.

Chairman: He may send it.

Shri C. C. Chokshi: Yes, Sir, I w ill 
send it to Mr. Mazumdar. As I said, 
this would be more easily understand
able, and only the information in the 
form of statements which has to be 
given is to be checked by the auditor. 
The narrative part he is not concerned 
with, what is the development policy 
and production policy, etc. This makes 
the balance sheet a very simple affairs; 
if I may put it this way, it is only a 
one-page document, and at a glance 
you can see the assets and liabilities. 
The details are given in the form of a 
narration. I submit that such a pro
cedure, if it is adopted, would be help
ful to the layman and the general 
body of shareholders. This is the only 
point I wanted to place before the 
Committee.
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Shri Kanungo: W ith regard to this 
report which you said is prevalent in 
Germ any, am I correct in understand
ing you to say that the obligation and 
the responsibility for the report is on 
the Executive Committee and not on 
the auditors?

Shri C. C. Chokshi: It is on the E xe
cutive Committee, but the fu ll report 
is available to the general body of the 
shareholders.

Shri Kanungcr. But the obligation of 
reporting is on the management, is it 
not?

Shri €. C. Chokshi: Yes, on the exe
cutive.

Chairman: A nd he says the auditors 
also can look into and certify  the state
ment.

Shri C. C. CheksW: They have to
look into the statement. If any figures 
are given from  the accounts of the 
company, then they w ill have to see 
that these figures have been given 
correctly and that wrong figures have 
not been given.

Shri J. S. Bisht: You say w ith regard 
to clause 15 that if  a private company 
invests money in another private com
pany, that other private company 
should not autom atically become a 
public company. Y ou  say that the
funds employed must be public
money. So, would you like to enlarge 
the scope of thi9, because the proposed 
section lays down that it must be not 
less than 25 per cent? W hat is the 
percentage that you would put down 
so as to bring it within the purview  
of this section?

Shri C. C. Chokshi: If funds of a
public company to the extent of 25 
per cent and over are invested in a 
private company, then that private
company m ay be turned into a public
company. If the scope is to be en
larged, say, to the extent of 50 per 
cent, already a provision does exist in 
the present Companies A ct which 
makes that private company as good 
as a public company; so no useful pur
pose w ould be served by this new

suggestion or new provision. The idea 
of the new provision appears to be 
that even if the investm ent of the 
public company is less than 50 per cent 
but if it exceeds 25 per cent, then 
chat private company in w hich such 
funds are invested should become a 
public company.

Shri J. S. Bisht: The reason is that 
m any companies have tried to convert 
them selves as private companies. To 
prevent that this new check is design
ed. But it has been suggested to this 
Committee that instead of 25 per cent 
it should be 33 1|3 per cent. W hat is 
your reaction to that proposal?

Shri C. C. Choksld: I personally do 
not see much difference between 25 
per cent and 33 1|3 per cent. I would 
rather keep the 25 per cent that has 
been suggested in the B ill itself.

Shri J. S. Bisht: Sir, they have not 
covered clause 138 in their memoran
dum, but may I ask him something on 
that clause?

Chairman: Yes, if you w ant to know 
the opinion of the auditors on that 
matter, you can certainly ask.

Shri J. S. Bisht: W ill you please see 
clause 138 of the B ill w hich substitutes 
a new section for section 372. It 
limits the power of the board of direc
tors of the investing company to 10 
per cent of the subscribed capital of 
the other body corporate and, secondly, 
to 30 per cent of the subscribed capi
tal of the investing company. Do you 
think it is a reasonable check?

Shri C. C. Chokshi: In the present 
context of things it appears to be too 
strict a provision, because the intention 
here appears to be to restrict invest
ments of public companies into other 
companies, irrespective of whether 
they are under the same management 
or not. The old section 372 was 
designed to restrict the investments of 
one company into another company 
under the same management. And 
that was understandable. But when 
the restriction is placed on the invest
ments in another company whether
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under the same management or not, 
that appears to be too strict a provi
sion, for this reason that at present, 
when we are about to industrialise 
our country, we want industries to 
develop. The only persons who can 
develop these industries are the com
panies. Capital formation in recent 
years has only taken place in the case 
of companies. Therefore, companies 
should be allowed to invest their funds 
in other companies without such very 
strict restrictions.

Shri J. S. Bisht: Would you like to 
have no restrictions at all, or would 
you raise these limits, 10 per cent and 
30 per cent?

Shri C. C. Chokshi: With regard to 
the 10 per cent limit, if the general 
rule is not accepted that restriction 
should only be placed in respect of 
investments in the same managed 
group or under the same management, 
and if the intention is to place a res
triction on companies which are trying 
to acquire controlling interests in 
other companies, then the percentage 
should be raised to 50 per cent, so that 
there may not be an attempt to invest 
in other companies with a view  to 
have a controlling interest. If the 
intention is to have a controlling inte
rest, such an investment should pass 
through the scrutiny of the Govern
ment.

Shri J. S. Bisht: It has been sug
gested to this Committee that if this 
10 per cent is to be maintained as 
10 per cent, it should be of the share 
capital, subscribed capital plus the 
reserves. What do you say to that? 
It is said that there are many old 
companies formed seventy or eighty 
years ago with very small share capi
tal, fifty or thirty lakhs, but whose 
reserves are crores. And if this lim i
tation is put down, then ten per cent 
of those thirty lakhs would be only 
three lakhs: whereas, if the reserves 
are added, it would be a substantial

sum.
Shri C. C. Chokshi: In other words, 

the suggestion before you is that some 
relaxation should be made, an

is also the point that I w as trying to 
make out. I was trying to correlate 
it to the paid-up capital, because if the 
investment in the other company 
exceeds 50 per cent, then it would be 
controlled by the investing company, 
which should require or necessitate a 
scrutiny by the Government.

Shri D. L. Mazumdar: If it is fifty 
per cent or more, it becomes a subsi
diary. That is exempted today. What 
we are referring to here is only invest
ments within 30 and 50 per cent. If 
it is less than 30 per cent, it is free; 
it is left to the board of directors. If 
it is 50 or more, it is exempted. So, 
the only range which requires prior 
approval is between 30 and 50 per 
cent.

Shri C. C. Chokshi: It is 10 per cent 
in the other company.

Shri D. L. Mazumdar: That is an
other aspect. That is the case of an 
individual company. There are two 
aspects of it. I am now talking about 
one aspect

Shri C. C. Chokshi: The question
which was put to me was about the
10 per cent, whether it should exceed
10 per cent or not.t

Shri D. L. Mazumdar: I thought
you were talking of the investing com
panies.

Shri C. C. Chokshi: I was only on 
the first p a rt The holding in the 
company in which the investment is 
made should not be restricted to 10 per 
cent but m ay be permitted to go 
higher.

Shri D. L. Mazumdar:
different point.

That is a

Shri C. C. Chokshi: But if it goes
beyond 50 per cent, then you may 
control it, although it is exempted. I 
feel that it should be controlled, be
cause in that case..........

Shri D* L, Mazumdar: Then it be
comes a subsidiary.
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Shri C. C. Chokshi: It becomes a
subsidiary, but that is what Govern
ment should see, namely, whether the 
subsidiary which is taken over is taken 
over with good intentions or with bad 
intentions.

Chairman: You want that it should 
be controlled.

Shri C. C. Chokshi: If it exceeds 50 
per cent.

Shri D. L. Mazumdar: A fter the
mischief has been done?

Shri C. C. Chokshi: It cannot be 
done.

Chairman: It is really a post mor
tem  remedy.

Shri Naushir Bharucha: Better late 
than never.

Shri A jit  Singh Sarhadi: A  page 5 
of your memorandum, under clause 
62, you have stated:

“It should be remembered that 
the depreciation charge in the 
case of these companies would 
also be very heavy. It is, there
fore, suggested that some conces
sion should be extended to new 
enterprises.”

What concessions should the new 
enterprises have?

Chairman: You are suggesting con
cessions with regard to payment of 
dividends only and nothing else?

Shri C. C. Chokshi: Only w ith re
gard to that, and nothing else. This 
suggestion has been made with re
ference to the payment of dividends. 
This is with respect to section 205. 
It says that dividends should not be 
declared or paid by a company unless 
full provision for depreciation of the 
current year as well as fu ll provision 
for arrears of depreciation 
has been made. A  relaxation in 
this regard may be called for in cases 
where a company or an industry 
has been newly started or where an 
industry has undertaken a consider
able amount of expansion or develop

ment programme, as, for example, the 
Tata Iron and Steel Co. Ltd., which 
is going to have a large expansion 
programme and spend about a few  
crores of rupees. The depreciation 
to which they w ill be entitled w ill 
come to such a large sum that if this 
provision remains on record, the com
pany w ill not be able to declare di
vidends for quite a number of years, 
with the result that the sftnall share
holders who hold the shares and who 
look forward to get a small dividend 
from the company w ill not be able to 
get any dividends.

Therefore, the practical suggestion 
which I would make, and which I 
understand has been made by otners 
is that such companies m ay be per
mitted to declare a dividend to the 
extent of 6 per cent of its paid-up 
capital for a particular number of 
years, say, a period of five years from 
the date on which they have started 
development, and within five years if 
they are not able to make sufficient 
profits to cover up the depreciation, 
then this restriction should apply.

Shri A jit Singh Sarhadi: You sug
gest that for the first five years, 6 
per cent must be dividend, whether 
there are profits or not?

Shri C. C. Chokshi: Yes, that is the 
suggestion.

Shri Bisht: What about the provi
sion in section 208 regarding the 
payment of four per cent interest?

Shri C. C. Chokshi: That is only 
restricted to the period of construc
tion. I am not on the period of
construction. During the period of
construction, interest at the rate of 
4 per cent is permitted, but after the 
factory has been constructed, and it 
goes into production, the factory 
takes about five years to go into fu ll 
production; so, for that period of five 
years, after construction, and after 
starting the fu ll production, the com
pany should be permitted to declare
dividends to the extent of 6 per cent
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out of the profits, but without pro
viding depreciation, not if the com
pany has made a trading loss.

Shri D. L. Mazumdar: That is in
regard to new companies.

Shri C. C. Chokshi: New compa
nies or companies which have launch
ed a development scheme on a large 
scale, or on a sufficiently large scale.

Shri D. L. Mazumdar: Supposing
that before the expansion programme 
was started, the company was declar
ing dividends up to 8 or 10 per cent, 
do you think that the dividends should 
be brought down to 6 per cent after 
the development starts?

Shri C. C. Chokshi: It has to be so; 
to be consistent with the develop
ment, it has to be restricted.

Shri Morarka: Or issue new shares 
without premium.

Shri D. L. Mazumdar: That posi
tion w ill apply to everybody, those 
who took the new shares and also to 
those who did not take new shares.

Shri T a n g a m a n i:  A fter the develop
ment starts, would you like any ceil
ing on the dividends? You said that 
in the first five years, profit or no 
profit, the dividend should be 6 per 
cent, on the paid-up capital. Would 
you like that ceiling to continue for 
more than five years?

Shri C. C. Chokshi: So long as the 
company is not able to provide for 
depreciation, that ceiling should con
tinue, but not thereafter, because 
thereafter it is a question of policy 
whether larger dividends should be 
permitted in the private sector or not; 
and I do not think I am competent to 
reply on that matter of policy.

Shri T a n g a m a n i: You have no ob
jection to section 2(9) being amended 
by clause 2 (d) redrafting the defini
tion of branch offices? And you want 
that in the same way the head o ff ic e  
must be also defined. So, you have 

n o  objection to the present definition 
of branch office.

Shri Tangamani: In regard to clause 
15, you have stated rightly that 
where a company, that is, a private 
company, employs public money to an 
appreciable extent, it should be sub
ject to the same restrictions and limi
tations as apply to public companies. 
That is the view  of the Company Law  
Amendment Commitee, and you fu lly  
agree with that. Is it your view  that 
if a private company is dealing with 
public money to any appreciable ex
tent, then the same control which is 
exercised on a public company should 
be exercised over that private com
pany?

Shri C. C. Chokshi: Yes, but as I 
have pointed out in my memorandum, 
if one private company holds shares 
in another private company, even to 
the extent of 25 per cent, it cannot be 
said that that 25 per cent, holding is 
public funds. Therefore, the holding 
of 25 per cent, by the private com
pany should not make the held com
pany the company whose shares are 
held, a public company.

Shri Tangamani: It is not a question 
of 25 per cent, to 30 per cent. When 
we are able to show that a private 
company is using public money, then, 
the same control should be exercised. 
Do you agree with that?

Shri C. C. Chokshi: I do not under
stand how a private company can use 
public money except by borrowing or 
by taking loans. Therefore, the per
sons who give loans or from whom the 
moneys are borrowed would ordinarily 
be competent persons, persons who 
are competent enough to understand 
the business activities of the private 
company. The intention in making 
this provision is to safeguard public 
funds, funds of people who are not 
competent to understand these finan
cial complicafions. Therefore, my 
suggestion has been to restrict it to 
the investments by public companies, 
where the funds are of private per
sons who are not so very well-versed 
with financial transactions or business.

Shri C. C. Chokshi: No.



Shri Tangamani: Supposing the
private company is getting alone from 
the Government of India, for example. 
Would you consider that as public 
fund?

Shri €. C. Chokshi: It is a borrow
ing which stands on a different foot
ing.

Shri Mazumdar: Supposing Govern
ment invests as share capital? There 
k  no question of Government's in
competency to understand.

Shri C. C. Chokshi: If the Govern
ment intentionally invests in a private 
company and takes risks, then, it w ill 
be careful enough to see that the 
management of the private company 
does not fritter aw ay its finances.

Shri Morarka: A re they not public 
funds?

Shri C. C. Chokshi: I do not say
they are not public funds; they wiJl 
look after public funds.

Shri Kanungo: B y  implication it
means that Government should invest 
only in public companies.

Shri Tangamani: Please refer to
page 5 of your memorandum. You 
think that the powers of inspection of 
documents which is now conferred on 
the Registrar by clause 76 is justified. 
When that is justified, w hy do you 
oppose this clause 64(b)? Y cu  made it 
clear that the intention of Parliament 
is complete disclosure of accounts. 
How can you have objection to the 
disclosure of accounts to the Re
gistrar?

Shri C. C. Chokshi: I have not
opposed the provision. I have only 
suggested some sort of restriction or 
control over those powers. If you 
kindly permit me to read what I have 
said, it is this:

"It should, therefore, be provid
ed that the Registrar must have 
some very good reason before he 
can demand inspection. Sufficient 
powers have been provided for 
by the amended section 234(3A).W

*5*
What I have suggested is that the 

Registrar should exercise his power 
subject to the sanction of a senior 
officer just as it is being done in the 
case of the incom e-tax authorities. 
The Income-tax Officer can call for 
or impound books subject to the san
ction of the Commissioner of Income- 
tax who is a very senior officer. In 
the same way, I am in favour of g iv
ing that power to the Registrar; but 
such power should be subject to the 
approval of a higher authority like 
the Company L aw  Administration or 
the Regional Director of some such 
authority.

Shri Tangamani: Please refer to
page 11 of your memorandum relat
ing to clause 135. You say that it is 
not clear as to what is meant by 
‘indirectly* and that it should be de
leted. You agree that loans are possi
ble by indirect means also. What 
w ill be the concrete way in which you 
w ill put the amendment?

Shri C. C. Chokshi: On principle, I 
am in agreement with the proposal. 
But the word ‘indirectly1 has not been 
defined in the A ct and it is capable 
of vaTious interpretations which may 
put a person, like the chartered ac
countant who audits the accounts of 
the company, in a very peculiar posi
tion. For example, if a managing 
agent has been able to arrange with 
a bank or somebody to deposit the 
company's funds in the bank on an 
oral understanding that the bank 
should give a loan to him or to any
body connected with him, his associate 
or a company under his management, 
it would be indirect means of obtain
ing a loan. It would be beyond the 
possibility of check by a chartered 
accountant. That is w h y our sug
gestion has been that the word ‘in
directly’ may be defined if it is cap
able of any definition. Otherwise, it 
is likely to create practical difficul
ties.

Chairman: Is it capable of any 
definition? Such phrases always 
occur in every statute.
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Shri Nanshir Bharncha: That is a 

phrase which businessmen understand 
thoroughly and which lawyers cannot 
define.

Shri Tangamani: My last question 
is about branch audit. You say that 
you have no objection to the branch 
audit as contemplated by the new 
amendment.

Shri C. C. Chokshi: We have no 
objection whatsoever to the branch 
accounts being audited by a chartered 
accountant appointed either by the 
company or by the management in 
consultation with the statutory audi
tor of the company— if it is by the 
management— and by the company in 
a general meeting, when it is not 
necessary to consult the statutory 
auditor.

Shri Leuva: Regarding deprecia
tion, Mr. Chokshi made a suggestion 
that so far as new undertaking are 
concerned or where there is substan
tial expansion, the dividend should be 
limited to 6 per cent; and, after 5 
years, if the company does not pro
vide for complete depreciation, the 
company should not be allowed to 
declare any dividend. Is the arrears 
of depreciation he refers to to be cal
culated on the basis of the Income- 
tax Act or on the basis of the opin
ion of the chartered accountant— that 
the depreciation is adequate?

Shri C. C. Chokshi: There are two 
aspects of the matter. Depreciation in 
order to show the true and fair view 
of the company's state of affairs is an 
entirely different thing. It is not 
provided for in the Act at all. That is 
left to the discretion of the chartered 
accountant in consultation with the 
management. The chartered accoun
tant can if he so chooses, insist on 
providing a larger depreciation than 
what is allowed under the Income-tax 
law. There is no prohibition. What 
the amending Bill says is that they 
have prescribed a formula in order to 
find out whether adequate or proper 
depreciation has been made. It is that,
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in any case, provision for depreda 
tion at the income-tax rate should b* 
made before dividends are declared.

Both these things are entirely diff 
erent. But I very much welcome tin 
suggestion in the Bill that this m ud  
of depreciation should be provided to§ 
out of the funds of the company be 
fore the dividends are declared.

Chairman: What is your experience 
are the views of the chartered ac
countant paid heed to by the com
panies in the matter of depreciation?

Shri C. C. Chokshi: My persona)
experience has been that good 
managements always accept the ad
vice of the chartered accountant.

Chairman: If they do not accept, 
do you make any mention in youi 
report?

Shri C. C. Chokshi: Tnat is always 
done in the report— that no provision 
for depreciation has been made. Aftei 
1956, the new Act makes it obligator? 
on the part of the chartered aocoim 
tant to see that depreciation is pro
vided before dividend is declared.

Shri Lenva: A  point was raised b> 
several associations that if the fox 
ntula which has now been laid dowu 
in the amending Bill is accepted, it 
would be very difficult for the new 
concerns and other concerns with 
substantial expansion programmes. 
They say that it is difficult if depre
ciation is to be provided for on the 
scale prescribed under the Indian 
Income-Tax Act. That is the reason 
why I was asking you whether the 
six per cent, dividend limit would 
be acceptable to you. Do you think 
that, the depreciation has to be cal
culated on the basis of the report of 
the chartered accountant whether the 
depreciation provided is adequate or 
not, or you will permit the declara
tion of the dividend if the depreciation 
is provided for under the Indian In
come-tax Act.

Shri C. C. Chokshi: In view of the 
statutory obligation in this regard,
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the duties of the auditor will become 
very simple. He will go by the sta
tutory provision rather than his own 
opinion. In so far as the declaration 
of dividend is concerned, if he is of 
the opinion that a large depreciation 
was necessary, it would be his duty 
to point that out to the shareholders.

Shri Kanungo: If the accountant
feels that a lower depreciation would 
be enough, he will be debarred by the 
present provision from saying so?

Shri C. C. Chokshi: Yes, Sir.

Shri Leuva: May I take it that the 
depreciation prescribed under the In
come-tax Act is insufficient in your 
opinion?

Shri C. C. Chokshi: It is quite ade
quate in most of the cases. If I may 
say so, the taxing authorities also 
take into account the various aspects 
for providing depreciation which nor
mally a chartered accountant would 
take. Only up to the year, 1957, larger 
depreciations were permited in order 
to encourage the development of in
dustries etc. but from the beginning 
of 1958, this additional depreciation 
provision has been scrapped and only 
depreciation which would be consider
ed fair and reasonable ifc allowed in 
income-tax. If that is to be permit
ted, I do not think that there will be 
much difference of opinion between 
the auditor and the provisions made 
here. ' ,,:TMWr

Shri L e m :  In your opinion, if the 
depreciation is provided according to 
the income-tax Act, there should not 
be any difficulty for these companies?

8hrl C. C. Chokshi: Normally
speaking, it should not be difficult. 
But unfortunately, the income tax 
Act does not make a provision for 
depreciation of certain assets. For in
stance, in the case of mines’ and lease
holds, there is no provision for de
preciation in the Income-tax Act and 
therefore the auditor will step in and 
•ay that depreciation must be pro
vided. Except in cases where the

income-tax Act does not provide for 
depreciation, there should be no 
difference of opinion normally.

Shri Leuva: Here a point was made 
that the scale prescribed under the 
Income-Tax Act would be of such a 
nature that the companies would not 
be able to declare dividends. You 
have stated that according to that
scale it is insufficient to cover the
depreciation charges.

Shri C. C. Chokshi: I never made 
that suggestion. With due respecl, I 
may say I was entirely on a different 
ground. The point I was making be
fore you was that the depreciation 
according to the income-tax act and 
according to the concept of the audi
tor would not be different very much 
normally speaking because the in
come-tax authorities have fixed the
rates of depreciation also on the same 
concept as the auditor would provide 
for or would consider reasonable. It 
is only in some cases that the income- 
tax Act does not provide for depreci
ation at all. It may be that in some 
cases the income-tax Act has not 
made a special provision because the 
industry is a new industry and no re
presentation has been made but in 
most of the cases the .income-tax Act 
itself takes into account what is a fair 
depreciation and that is the rate at 
which ♦hey have made the provision 
in that Act.

Shri Leuva: That means that in
some cases depreciation recommended, 
by the chartered accounlant or audi
tor would be of a higher volume tnan 
depreciation allowed by the income- 
tax department.

Shri C. C. Chokshi: Normally speak
ing, yes.

Shri Leuva: I would like to put an
other question not referred tc in your 
memorandum. There is provision faat 
the retrenchment compensation should 
be treated as a prior charge. A ques
tion has been raised hero that it is a 
risk which is not calculable by any



257
person. What is your opinion regard
ing that? Is it not possible for any 
company to calculate what iright be 
the liability of a company in case of 
winding up for the purpose of giving 
retrenchment benefit or lay off com
pensation?

Shri C. C. Chokshi: It mny be possi
ble to calculate it. I cannot say it 
is not possible. But there may be 
some minor difficulties. But it would 
generally be possible to calculate such 
risk.

Shri Heda: About depreciation,
may I know whether the auditor*? 
or the accountants have recommend
ed any other method of depreciation 
than the one provided in the income- 
tax or do they generally, as a rule 
recommend, depreciation just on the 
income-tax rates?

Shri C. C. Chokshi: Normally speak- 
in the income-tax rate provided for pro
per depreciation but there are other 
methods. Depreciation can be pro
vided on an instalment method. 
That is to say, if the life of an asset 
is 20 years, they provide five per cent, 
every year a straight line method. If 
that method has been followed in the 
past, it would not be advisable for 
the auditor to insist on changing it 
but in most of the cases it is our 
experience that clients follow the 
income-tax method, reducing balance 
method.

Shri Heda: You had been giving 
us instances where the accountants 
have been recommending deprecia
tion rather more than the income- 
tax rate. Can you give us instances 
where a lower depieciation rate had 
been recommended?

Shri C. C. Chokshi: It may be 
that in the case of some particular 
asset a higher depreciation or lower 
depreciation might have been pro
vided. But in most of the cases the 
normal rate is what is provided.

Chairman: Things have improved 
since 1996?

Shri C. C. Chokshi: I do not know
about the earlier years. But since 
1956, we have been following the 
income-tax method which appears to 
be quite fair and reasonable.

Shri Heda: Representations have 
been made to us that in respect of 
new companies and even in respect of 
old companies which have a pro
gramme of substantial expansion, the 
income-tax rate of depreciation would 
be very heavy. So, they are asking 
for straight line depreciation. Do 
you think that this income-tax rate 
of depreciation would be heavy in 
the case of new companies?

Shri C. C. Chokshi: The income-
tax provides depreciation on what is 
known as a reducing balance system.
I will give you an illustration. An 
asset is, suppose, worth Bs, 100. In 
the first year you provide Rs. 10 
and in the second year, Rs. 9; in the 
third year, Rs. 8 and so on. You 
provide a higher depreciation in the 
first few years of the life of the 
asset and a lower depreciation in the 
subsequent years. That is how it 
may have been contended that in the 
first few years the rate of deprecia
tion is higher than in subsequent 
years. This point may be taken into 
account when you consider section 
205 which says that you cannot 
declare dividends without providing 
depreciation.

Shri Heda: The income-tax rate of 
depreciation is based more or less on 
the resale value. If the machine is 
used for a year, the resale value 
goes very much down. They are 
feeling the hardship in the first few 
years, particularly in the case of new 
companies. I was asking whether a 
straight line method meet the 
exigencies or we should stick to the 
income-tax rate of depreciation.

Shri C. C. Chokshi: I personally 
feel that the income-tax rates of 
depreciation ere quite fair and 
reasonable subject to the concession 
which may be called for In the case 
of new industries and in the case of
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ir lustries which are starting new 
d welopment and expansion pro
grammes.

Shri Nathwani: I w ilt aslc first one 
or two elementary questions before 
I come to the main question. Abso
lute independence on the part of the 
auditor is of the essence of a true 
and complete audit of the companies' 
affairs. Is it not?

Shri C. C. Chokshi: Yes.

Shri Nathwani: Therefore, every 
measure or provision which is cal
culated to promote or foster inde
pendence on the part of the auditors 
is welcome t;o you.

Shri C. C. Chokshi: There is one 
point. There is no question of the 
independence but the important 
question is whether the auditor is 
competent to do his duty or not 
rather than independence.

Shri Nathwani: I am assuming that 
even when competence is absolutely 
necessary, he should be absolutely in
dependent in examining the accounts 
of a company. These are element
ary things.

Shri Mazumdar: They do not doubt 
your competence.

Shri Nathwani: Equally with com
petence, independence on the part of 
the auditor is essential.

Shri C. C. Chokshi: I personally 
have never felt that the auditor has 
never been independent either under 
the old Companies Act or under the 
Act of 1&56. So I do not under
stand any need for “thinking or dis
cussing the point of independence of 
the auditor. The auditor has al
ways been independent of the 
management. He has got to be. His 
own code of conduct requires him to 
be so. Therefore, I do not see exact
ly the point.

Sfari Nathwani: As an abstract pro
position you do not disagree that in
dependence is absolutely necessary on 
the part of auditors.

Shri C. C. Chokshi: What I feel is 
the independent nature of the audi
tor. He may be independent but if 
his nature is servile, he may be other
wise!

Shri Nathwani: Human nature being
what it is, the prospect of losing a 
big client does consciously or even 
unconsciously operate on the mind of 
an auditor. I say, “even unconscious
ly”. Human nature being what it is, 
will it not operate on his mind?

Shri C. C. Chokshi: No, Sir. When 
it is a question of doing his duty it 
is not likely to operate, because, if 
it does, he will be in still greater 
trouble: instead of losing one client 
he will lose his bread and butter.

Shri Nathwani: So you do not see
the necessity of any further measure 
for improving or ensuring your in
dependence as an auditor?

Shri C. C. Chokshi: I have never
found any difficulty— nor have my 
colleagues found any difficulty— dur
ing the last so many years of our pro
fessional career in doing our work in 
an independent manner. We have 
not found any difficulty about it and 
we do not see how we can get more 
independence.

Shri Nathwani; Does your organisa
tion lay down any rule or standard for 
charging fees to the companies?

Shri C. C. Chokshi: Yes, Sir. Our 
institute has from time to time con
sidered this point, and only yesterday 
we had a discussion and we have laid 
down the scale of fees normally to be 
recommended by our institute.

Shri Nathwani: If you have for
mulated any rules, they may be made 
available,

Shri C. C. Chokshi: We are sending 
them to the Government because 
Government have asked for them. If 
you want them I am prepared to send 
them.

Shri Nathwani: Do I take it that 
those rules are provided for present*-



259

ing the minimum fees and that they 
do sot limit on the maximum fees. 
Have you prescribed a ceiling for 
your fees?

Shri C. C. Chokshi: We do not fix
either a minimum or a maximum ceil
ing. We have prescribed a recom
mendation to our members. That is, 
a standard has been prescribed.

Shri Nathwani: Standard or the 
normal fees. Very well. They are 
in any even no ceiling or maximum 
fees.

Now, is there any restriction on the 
, number of audits which an auditor can 

 ̂ carry out or other firms can carry out?

Shri C. C. Chokshi: The restrictions 
are there. The nature of work is 
there. They are there. A  person has 
human limitations, and he cannot go 
beyond those human limitations. But 
if there are larger firms with a large 
number of partners, they can certain
ly take more work. As a matter of 
fact, this particular point is actively 
engaging the attention of our Council 
and we have appointed a sub-commit
tee to go into this in order to see two 
things: (1) that the quality of service 
that we render is improved; and (2) 
that there is opportunity for work 
for all the members of the profession.

Shri Nathwani: Suppose the Gov
ernment has been conferred powers to 
appoint in suitable and proper cases 
auditors of companies, your associa
tion will welcome such a measure. Is 
it not?

Shri C. C. Chokshi: Our institute
cannot understand why the Govern- 

l ment should take powers to appoint 
j auditors in substitution of the powers 

which are given lo the body of share
holders.

Shri Nathwani: Are you aware that 
there are provisions for carrying on 
investigation by Government under 
which the Government appoints some 
independent auditors in certain cir
cumstances to look into the accounts? 
Are you aware of such cases or not?

Though there were auditors of the 
companies, Government had to in
vestigate into the affairs of the com
panies through independent auditors.

Shri C. C. Chokshi: There can be no 
objection to such a provision.

Shri Nathwani: Therefore, if in pro
per cases power has been given to the 
Government to appoint auditors you 
have no objection. Why are you 
afraid of accepting the proposition? 
I cannot understand. T

Shri C. C. Chokshi: I am not afraid.
Only, I want to make a distinction 
between these two things: where the 
Government consider it necessary to 
appoint an investigator, it would be 
necessary that Government does it. 
It is most welcome to do that. But, 
to take away the right of the body of 
shareholders is something which I can
not understand.

Shri Nathwani: You are trying to 
give us a picture as if there is nothing 
more or further left to be desired by 
way of audits of a company, but that 
is not so. There has come to the 
notice of Government several instances 
where Government had to intervene.

Shri C. C. Chokshi: I am not trying 
to give any more rosy picture than it 
exists in this country. I am 6hly dis
cussing a question of principle that be
fore taking away the rights of the 
body of shareholders we must con
sider whether it would be advisable 
to do so. Therefore, I would not be 
a party to deprive the shareholders 
of their right to appoint auditors for 
the purpose of knowing the financial 
position of the company. In addition 
to that, if the Government comes to 
the conclusion that it is necessary to 
investigate into the affairs of a com
pany, the powers are already there, 
or the Government can take more 
powers if it so desires.

Shri Nathwani: One more question 
and that is about cost accountancy.
If provision were to be made in the 
Companies Act for cost accountancy, 
will the auditors be able to carry It 
out along with their other work?
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Shri C. C. Chokshi: Yes. In our

profession there are a large number of 
members who are actually doing cost 
accounting work, and they would be 
certainly in a position to do cost ac
counting work. What is important is, 
there should be a statutory provision 
which would compel the companies to 
keep cost accounting.

Shri Nathwani: That is what we are 
assuming. Suppose a provision were 
to be made that it will be possible for 
the auditors to carry on this kind of 
work, viz., cost accountancy?

Shri C. C. Chokshi: They would be 
quite competent to do that. '

Shri J>. L. Masumdar: Would you
favour that?

Shri C. C. Chokshi: Yes, Sir. Of 
course, I am not worried about work, 
but it is always better to have more 
accurate accounts.

Shri Nathwani: Proper auditing is 
an integral part of cost accountancy.

Shri C. C. Chokshi: With due res
pect, I would say cost accoutancy is 
one thing and auditing accounts is an 
entirely different thing. What the 
auditor certifies is the company's 
financial position on a particular date 
as shown in the balance sheet. He 
does not go beyond that,

Shri Nathwani: But it would be a 
useful thing if cost accountancy were 
also to be included in the work to be 
carried on by the auditors.

Shri C. C. Chokshi: Yes; it would 
help the disclosure of the company’s 
affairs and it would enable you to 
come to a better understanding of the 
affairs of the company.

Shri Morarka: In the beginning, you 
said something about the system pre
vailing in Germany about detailed 
report by the board of management to 
be given to the boartf of superior 
directors.

Shri C. C. Chokshi: Yes; that re
port is submitted to the supervisory

board. It is available to the share* 
holders; it forms part of the annual 
report of the company.

Shri Morarka: Are you aware of
the provisions of section 217 of our 
Companies Act?

Shri C. C. Chokshi: I am very mucn 
aware of it, but that does not lay 
down the same oDiigaiion on the Doara 
of directors as is laid down in 
Germany.

Shri Morarka: Over and above what 
is suggested in the amending Bill, can 
you give any positive suggestion to 
carry out the intention of the scneme 
which you nave seen in Germany and 
which you approve of?

Shri C. C. Chokshi: I would like to 
see the provisions of the German 
Companies Act. Without seeing that, 
it would be difficult. But I can pro
duce the copies of two balance sheets 
from which you will get a fair idea 
of what the management of those com
panies are required to disclose to their 
shareholders. I had occasion to go 
through both those balance sheets and 
the annual reports and I was very 
much impressed by the amount of in
formation that was given in those 
balance sheets to the shareholders. I 
asked a chartered accountant c*f 
Germany whether this was obligatory 
and he said it was obligatory on the 
part of the management to give this 
much information.

Shri Morarka: According to your ex
perience, do you think the provisions 
of section 217 are properly complied 
with by the companies or do you 
think they are just technically com
plied with?

Shri C. C. Chokshi: In most of the 
cases, they are just technically com
plied with; they are not fully complied 
with in the sense that a complete 
detailed report is not given to the 
shareholders.

Shri Naushir Bharucha: In page 3 
you deal with minimum remuneration.



^ou say it should be linked to turn
over. How would you like it to be 
done? Could you give a concrete 
illustration?

Shri C. C. Chokshi: I have an im
pression that the company law com
mission which advises Government 
has some such formula in mind be
fore sanctioning the minimum remu
neration to companies. My impres
sion is that they give about Rs. 30,000 
where the turnover is less than 
Rs. 50 lakhs or so. They seem to 
have worked out a fair formula.

Shri Naushir Bharucha: I come to
page 3 regarding definition of ‘remu
neration* and whether perquisities in 
the form of rent-free quarters and 
other things should be included or not. 
Do you think from your experience 
that it would do if we specify that 
amenities, etc. up to 30 per cent, of 
one’s salary may not be included and 
beyond that they may be included? If 
we specify like that, practically that 
would solve the difficulty.

Shri C. C. Chokshi: I think so.

Shri Naushir Bharucha: In page 5.
regarding depreciation, you say:

“It is, therefore, suggested that 
there should be some date from 
which such calculations are to 
commence, preferably the date of 
the Amendment Act. Otherwise, 
it may be extremely difficult if 
calculations going back to the 
beginning of the company have to 
be made.”

If you have the date of the amend
. ing Act as the limit, what about the 

back-log of accrued depreciation?

Shri C. C. Chokshi: You may go
back a few years if possible. The 
Companies Act, 1956 came into force 
from ’1st April, 1956. You may start 
from that date. But we should fix 
some reasonable date from which it 
is possible to find out the arrears of 
depreciation.

8hri Naushir Bharucha: In the same 
page, in the second para, you say:

“Clause 130 also amends section 
350, whereby it is provided that 
normal depreciation including 
extra and multiple shift allowances 
has to be taken into consideration 
for the purposes of arriving at the 
net profits of the company. This 
would increase the depreciation 
charge considerably and it is con
sidered that the same will con
siderably handicap new enterprises 
and basic heavy indtfcfrTes which 
are coming up in the country”

If you run a concern in three sHIfts, 
it is subjected to three times wear 
and tear. Why should provision not 
be made for additional shift 
depreciation?

Shri C. C. Chokshi: My suggestion 
is not that it should not be made. 
The suggestion is that some sort of 
relaxation should be made in the 
case of new industries or industries 
which have undertaken expansion 
programmes and there too, as al
ready explained, a period of five 
years may be laid down during 
which the company may be permitted 
to declare dividends to the extent of 
6 per cent out of their profits. After 
that period, full arrears of deprecia
tion should be provided.

Shri Bharucha: I come to page 9 
regarding clause 75 dealing with audit 
of branches. Several witnesses have 
expressed apprehension that there 
would not be sufficient auditing per
sonnel of the requisite calibre. One 
witness said he had a branch office 
where there was not a single auditor 
in existence.

Shri C. C. Chokshi: It is not possible
to understand how this difficulty can 
arise, because chartered accountants 
are spread over the wh(ile of India.

Shri Naushir Bharucha: So, non
availability of personnel would not be 
an obstacle?

Shri C. C. Chokshi: It should not
at all be an obstacle.
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Shri Naushir Bharucha: In page 10,
clause 119, regarding offices of profit, 
your say that in your opinion, the 
word ‘legal’ should be substituted by 
the word 'professional’ in order to in
clude various other categories of pro
fessional persons who render advice 
of a technical nature. If you do that, 
the companies may even employ as
trologers.

Shri C. C. Chokshi: It is not meant 
for that purpose.

Shri Naushir Bharucha: In page 21, 
you refer to distribution of expendi
ture under proper heads on the pur
pose or function of that particular 
expenditure. You rightly say that,

"Wages incurred on repairs to 
machinery and wages of the 
welfare department should be 
included respectively under 
“Repairs to machinery” and 
“Workmen and Staff Welfare 
Exprenses” and not under the 
the item “Salaries and Wages 
and Bonus”.

I do agree that it should be so, but 
that would involve arbitrary alloca
tion so far as overhead cost and other 
items are concerned.

Shri C. C. Chokshi: To a certain
extent, it would, but that would give 
a correct picture to the shareholders.

Shri Naushir Bharucha: So, some
element of arbitrary allocation will 
have to be made.

Shri C. C. Chokshi: Yes.

Shri Naushir Bharucha: Will you 
tell me whether it will not involve 
the establishment of a full-fledged 
costing department?

Shri C. C. Chokshi: No, Sir; it will 
not at all involve the establishment 
of costing department, because in 
actual practice, we have to work out the 
allocation on a reasonable proportion
ate basis and chartered accountants 
are quite aware of the proper method 
of allocating the various expenses 
under different heads.

Shri Naushir Bharucha: Particularly 
in engineering industries, don’t you 
think that this problem will present 
very great difficulties, because the cost 
of every item would have to be 
worked out?

Shri C. C. Chokshi: In this case
what we have in mind is only repairs 
to machinery. Actually the amount of 
time involved in regard to a person 
who is employed is recorded in his 
time-schedule or in his employment 
register. On the basis of such re
cords, it should not be difficult to 
work out the proportionate expense 
under different heads.

Shri Naushir Bharucha: The costing 
can be undertaken with adequate 
number. So far as I understood, 
when we passed that Bill, it was 
mentioned that there were 400 cost 
accountants in India.

Shri C. C. Chokshi: There is no 
difficulty about that.

Shri D. L. Mazumdar: I want your 
clarification on two points. There is a 
provision today that the auditor has 
to look into the profit and loss ac
count and he has to see that the 
amount is provided for depreciation, 
renewals, etc. If such a provision is 
made by means of depreciation charge 
the method adopted for such deprecia
tion and if no such provision is made 
for depreciation, the fact that no pro
vision has been made shall be stated. 
As regards the first part, that if any 
provision has been made by means of 
depreciation charge, the method 
adopted for such depreciation will in
dicate the formula adopted in the ac
counts of the company for calcula
tion. As regards the second part, if 
the auditor finds that adequate depre
ciation which could have been pro
vided has not been provided, this 
fact should be stated. Today, you are 
required just to state that no depre
ciation has been provided. The fact 
that it has not been provided, has to 
be mentioned. That is the duty of 
the auditor. I am just wondering, 
whether in addition to that the fact 
that adequate depreciation which
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could have been provided has not 
been provided, should also be stated 
by the auditor.

Shri C. C. Chokshi: As a matter of 
fact, even under the present provi
sion, the auditor has to state whether 
depreciation has been provided or not, 
as you rightly pointed out. The 
question whether depreciation could 
have been provided, but has not been 
provided is apparent on the fact of 
it, if the company has shown profits.

Shri D. L. Mazumdar: It is not ap
parent to the shareholders. Anyhow, 
you may look into the matter.

Shri C. C. Chokshi: I would consider 
that matter.

Shri D. L. Mazumdar: Then I come 
to another point. Section 227 of the 
principal Act. There are certain spe
cific requirements on the part of the 
auditor besides the fact that he has 
to supply a true and fair view. There 
are three sub-sections (a), (b) and 
(c). '

I read (b): Whether, in his opinion 
proper books of account as 
required by law have been 
kept by the company so far 
as appears from his examina
tion of those books, and pro
per returns adequate for the 
purposes of his audit have 
been received from branches 
not visited by him;

Then, I read (c): Whether the
company’s balance sheet and 
profit and loss account dealt 
with by the report are in 
agreement with the books of 
account and returns.

These are the specific certificates 
which have to be attached besides a 
general certificate about a true and 
fair view. 1 am asking you, supposing 

we add:
(d) whether in the opinion of the 

auditor the company has a competent 
Internal audit system in-charge of 
persons to function as auditors; how 
do you react to that?

Shri C. C. Chokshi: You may in

clude that.
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Shri D. L. Mazumdar: Will it be
practicable?

Shri C. C. Chokshi: The auditor has 
undertaken a very heavy responsibi
lity in the sense that he has to certify 
and say that the company has main
tained the books of accounts which 
exhibit a true and fair view. If he 
is undertaking such a heavy responsi
bility as that, I do not think it diffi
cult for him to also say whether the 
company has got an adequate system 
of internal check.

Shri D. L. Mazumdar: I am asking 
you this, because that is linked up 
with the question of branch auditing.

Shri P. T. Leuva: I suggest that 
he may give us a short note regarding 
the actual practice which is pre
valent in Germany, along with the 
balance-sheet, so that we can under
stand what is the actual practice in 
Germany. If it is possible for him, he 
can send us a short note.

Chairman: You may give a small 
memorandum on that.

Shri Naushir Bharucha: It may be
circulated to the Members also.

Chairman: Of course.

Shri M. Shankaraiya: Clause 73,
section 226. There is a distinction 
between chartered accountants and 
restricted auditors. There are charter
ed accountants and restricted audi
tors permitted to audit the accounts 
of the companies in a particular State 
in which they are registered. I want 
to know why this distinction should 
be retained.

Shri C. C. Chokshi: It is not clear.

Shri Kanungo: There are quite a 
number of accountants who are al
lowed to practise in different States, 
who are not chartered accountants 
and now the Chartered Accountants 
body wants to level them up.

Shri C. C. Chokshi: Actually, we
are levelling them up to give them 
a higher status.

Chairman: So, thank you.

(The Witnesses then withdrew.)
The Committee then adjourned.




