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REPORT OF THE JOINT COMMITTEE

On behalf of the Joint Committee to which the Bill* further to
amend the Companies Act, 1956, was referred, I, having been
authorised by the Committee, present on their behalf, their report,
with the Bill as amended by the Committee annexed thereto.

2. The Bill was introduced in the Lok Sabha on the 1st May, 1859.
The motion for reference of the Bill to a Joint Committee of the
Houses was moved in the Lok Sabha by Shri Nityanand Kanungo,
the Minister of Commerce, on the 6th May, 1959 and was discussed
and adopted on the same day (Appendix I).

3. The Rajya Sabha discussed the motion on the 7th and 8th May,
1959 and concurred in the said motion on the 8th May, 1959
(Appendix II). '

4. The message from the Rajya Sabha was read out to the Lok
Sabha on the 9th May, 1959.

5. The Committee held twenty-seven sittings in all.

8. The first sitting of the Committee was held on the 8th May,
1959 to draw up a programme of work. The Committee at this
sitting decided to hear evidence from associations, public bodies and
individuals desirous of presenting their suggestions or views before
the Committee and to issue a press communique inviting memo-
randa for the purpose. The Chairman was authorised to decide,
after examining the memoranda submitted by them, as to which of
the associations, public bodies etc. should be called to give oral evi-
dence before the Committee.

7. 64 memoranda/representations on the Bill were received by the
Committee from different associations, public bodies and individuals
as mentioned in Appendix III

8. At their second sitting held on the 6th July, 1959, the Com-
mittee had a preliminary discussion. At their third, fourth, fifth,
sixth and seventh sittings held on the 7th, 8th, 9th, 10th end 11th
July, 1959, respectively, the Committee heard the evidence given by
fourteen associations etc. specified in Appendix IV.

9. The Committee have decided that the whole of the evidence
given before them should be laid on the Table of the House,

*Published in Part II, Section 2 of the Gazette of India, Extraordinary, dated the
18t May, 1959.
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10. At their eighth, ninth and tenth sittings held on the 13th, 14th

and 15th July, 1959, respectively, the Committee had a general dis-
cussion on the important provisions of the Bill.

11. The Committee considered the Bill clause by clause at their
sittings held from 14th to 17th October, 1959, 25th and 27th to 20th
Jenuary, 1960, and 16th and 18th to 21st July, 1960.

12. The report of the Committee was to be presented by the last
day of the first week of the Eighth Session of Second Lok Sabha.
The Committee were granted four extensions of time; for the first
time on the 3rd August, 1959 upto the last day of the first week of
the Ninth Session, again on the 16th November, 1959, upto the last
day of the first week of the Tenth Session, again on the 8th February,
1960 upto the last day of the first week of the Eleventh Session and
lestly, on the 5th August, 1960, upto the 16th August, 1960.

13. The Committee considered and adopted the Report on the 10th
August, 1960.

14. The observations of the Committee with regard to the princi-
pal changes proposed in the Bill are detailed in the succeeding para-
graphs.

15. Clause 2—The Committee feel that in order to avoid practical
hardships where the managing agent body corporate is also the
managing agent of an associate body corporate referred to in para-
graph (ii) of sub-clause (c) of clause 3 of section 2 of the Companies
Act, 1956 (hereinafter referred to as the Act), a subsidiary of the

associate body corporate should not be an associate of the managing
agent.

The Committee further feel that similar provision should be made-
in respect of secretaries and treasurers.

The Committee consider that in the definition of “managing
director” a specific provision should be made to the effect that the
power to do administrative acts of a routine nature when so au-
thorised by the Board, such as, the power to affix the common seal

of the company to a document etc. should not be included within
substantial powers of management.

The clause has been amended accordingly.
The other changes made in this clause are of drafting nature.

16. Clause 3.—The amendments made in the clause are clarifi-
catory in nature. The Committee consider it unnecessary to treat
an Indian private company, the entire share capital of which is held
by one or more bodies corporate incorporated outside India, as a

private company which is a subsidiary of a public company for the
purposes of the Act.
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17. Clause 4 —The clause has been recast to make the intention
clear. ’

18. Clause 5.—The Committee are of the view that the power of
the Central Government to declare an establishment not to be a
branch office in relation to a company for all or any of the purposes
of the Act should also extend to a banking or an insurance company.

They are further of the view that the provisions of section 8 of the
Act should conform with the new definition of ‘branch office’, con-
tained in clause 2(d) of this Bill.

The clause has been amended accordingly.

19. Clause 9.—The Committee feel that the Central Government
should have a general power to grant exemption to companies licen-
sed under section 25 of the Act from any provisions of the Act
according to the circumstances and exigencies of each case and that
the power need not be conﬁned only to the sections mentioned in
the clause.

The clause has been amended accordingly.

20. Clause 12.—The amendment made in this clause is clarificatory
in nature. f

21. (Original clause 13).—The Committee consider that the period
of seven days laid down in section 39 of the Act is quite sufficient
for supplying copies of documents specified therein to members of
the company and ought not to be raised to fourteen days. Also the
existing fee of one rupee for supplymg copies of documents should
not be raised.

The clause has, therefore, been omitted.

22. Clause 14 (Original clause 15).—In respect of this clause it
was contended that there was no justification for deeming a private
company as a public one when twenty-five percent or more of its
shares were held by one or more private companies, because such a
company might not employ any public money directly or indirectly,
particularly when the aggregate individual membership of the
concerned company including the individual members of the share-
holding private companies did not exceed 50. The Committee think
that this contention is not without substance. They, therefore, feel
that the restriction imposed under this clause should not apply to
any private company if (i) the body corporate or each of the bodies
corporate holding shares in the private company is itself a private
company, (ii) no body corporate holds any share in any of the share-
holding companies and (iii) the total number of individual share-
holders of the share-holding company or companies together with the
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individual shareholders of the private company does not exceed 50,
which number should be computed in the same manner as is done in

the case of a private company under section 3(1) (iii) (b) of the
Act.

The Committee further feel that in computing the relevant per-
centage, no account should be taken of any shares in the private
company held by a banking company either as a trustee for any in-
dividual or as an executor or as an administrator of a deceased
person.

The Committee also consider it unpecessary to require a private
company which has become a public company to pass a resolution for
the change of its name. The purpose will be served if the company
informs the Registrar about the conversion within a period of three
months.

The clause has been recast accordingly.

23. Clause 15 (Original clause 16).—The Committee consider
that where a company transfers any shares to a Bank to facilitate
the disposal of these shares, then, if the shares are not disposed of
within six months, the Bank should retransfer them to the company.

The clause has been amended accordingly.

24. Clauses 18 and 19 (New clauses).—These new clauses have
been inserted to carry out changes in sections 62 and 63 of the Act,
respectively, necessxtated by the adoption of clause 17 (original clause
18).

25. Clause 21 (Orzgmal clause 20).—The clause has been recast
to make the intention clear.

26. Clause 24 (Original clause 23).—The Committee feel that
where the Board of Directors decides to increase the subscribed
capital of a company by allotment of further shares, the further
shares should oridinarily be offered to existing holders of equity
shares pro rata; but these further shares may also be offered to any
persons in any manner irrespective of the existing equity share-
holders if a special resolution is passed by the company in general
meeting or although no such special resolution is passed in'that
general meeting, if the proposal has been carried out by a majority
of votes and the Central Government is satisfied on the application

of the Board of Directors that the proposal is most beneficial to the
company.

The Committee also feel that the provision; of section 81 should
apply when the Board of Directors proposes to increase the sub-
scribed capital of a company by allotment of further shares after the
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expiry of two years from the formation of the company or after the
expiry of one year from the first allotment of shares whichever is
earlier. ‘

The Committee further consider that the provisions of this section
should not apply in relation to convertible loans or debentures i.e.,
in relation to the increased subscribed capital caused by the conver-
sion of debentures or loans into shares of the company if the follow-
ing two conditions are satisfied: namely, that the terms of issue of
debentures or loans has been approved by the company by a special
resolution and also has been approved by the Central Government
before such issue, or such terms are in conformity with the rules
made by the Central Government.

The clause has been recast accordingly.

27. Clause 25 (Original clause 24).—The Committee are of the
view that a penalty of a fine upto one thousand rupees is not a
sufficient deterrent to prevent fraudulent duplication of shares espe-
cially when shares involving large amounts are concerned. They,
therefore, feel that where such duplicates are issued for a fraudulent
purpose, the penalty should extend upto a fine of ten thousand rupees
in the case of the company issuing the duplicates and in respect of
every officer of the company who is responsible for it, the penalty
should be a fine upto the extent mentioned above or imprisonment
upto six months or both.

They further feel that manner of issue or renewal of a certificate
or issue of a duplicate thereof etc., payment of fees for the same,
should be regulated by rules to be prescribed by the Central Gov-
ernment. ‘

The clause has been amended accordingly.

28. (Original clause 25).—In the opinion of the Committee diffi-
culty has not been experienced in applying the existing section 89
of the Act. The Committee feel that no useful purpose will be
served by providing for readjustment of voting rights attached to
different classes of shareholders at this stage when the period of
one year mentioned in the section has already long passed. Further,
as defaults in compliance with the provisions of the section must
have been dealt with on the expiry of the prescribed period of one
year, it would be invidious to make a change at this stage which
might confer un-intended benefits on those whose defaults have not
yet been detected.

The clause has been omitted accordingly.

29. Clause 26 (Original clause 26).—The clause has been recast
to make the intention clear. ,
613(B) L.S.—B
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30. Clause 30 (Original clause 30).—Amendment made in this
clause is of a verbal nature.

31. (Original clauses 31 and 32).—The Committee feel that the
sower of the Registrar to accept notice of part satisfaction should be
etained to enable the company to notify such part satisfaction to
the Registrar when it considers it necessary to do so.

Clauses 31 and 32 have accordingly been omitted.

32. Clause 31 (Original clause 33).—The Committee think that
the scope of the clause should be made more comprehensive so as

to include all cases of failure or omission to take action under part
V of the Act. i

The clause has been amended accordingly.

33. Clause 34 (Original clause 36).—The Committee consider that
besides the name of the company, the address of its registered office
should also be painted or affixed outside every office or place in
which its business is carried on.

This has been provided in the amended clause.

34. (Original clause 38).—Under section 27 of the Securities Con-
tracts (Regulation) Act, 1956, the transferee of a share claiming
dividend thereon is required to lodge the share together with the ins-
trument of transfer etc. with the company for registration in his
name within fifteen days of the date when the dividend becomes
due. But if a company closes its register of members under section
154 of the Act during that period of fifteen days, then the transferee
cannot lodge the share with the instrument of transfer etc. and there-
fore, cannot get dividend thereon.

The clause sought to provide that the register of members should
not be closed within the aforesaid period of fifteen days. The Com-
mittee axe of the view that the provision to this effect should more
appropriately be made in the Securities Contracts (Regulation) Act,
than in the Companies Act.

The clause has been omitted accordingly.

35. Clause 37 (Original clause 40).—The amendment made in this
clause is consequential upon the adoption of sub-clause (b) of clause
36 (Original clause 39).

36. Clause 38 (Original clause 41).—Amendments made in this
clause are of clarificatory nature and also intended to remove certain
practical difficulties.

37. (Original clause 44).—The Committee feel that the copying
fees as laid down in clause (b) of sub-section (3) of section 163 of
the Act ought not to be raised. The Committee further consider

" that the period of ten days specifiéd in sub-section (4) of that section
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for supplying a copy of register, index etc. is reasonable and heed
not be raised to fourteen days. ,
The clause has been omitted accordingly.
38. Clause 42 (Original clause 46).—The Committee think that

the Registrar should be empowdered to grant extension of time for
holding annual general meeting upto a period of three months.

The clause has been amended accordingly.

39. (Original clause 48).—The Committee are of the view that
twenty-one days’ notice for calling a general meeting of a company
is adequate and need not be raised to twenty-eight days.

The clause has, therefore, been omitted.

40. Clause 45 (New clause) .—The Committee think that the phra-
seology of section 173(2) of the Act should be brought in line with
that of section 299 thereof. The Committee further feel that the
disclosure of the extent of share-holding interest in the company
of a director, managing agent, if any, secretaries and treasurers,
under section 173 (2) of the Act need be set out in the statement only
where the extent of share-holding is twenty per-cent or more.

The new clause provides for the same.

41. Clause 47 (New clause) —The Committee are of the view that
the words “if it were a member” occurring in section 187 of the
Act are unhappy and inappropriate since the body corporate referred
to in the section is a member and the words should, therefore, be
substituted by the words “if it were an individual member”.

The new clause has been inserted accordingly.

42. Clause 49 (Original clause 52) —Since the period of notice
for calling a general meeting has been retained as twenty-one days
(by omission of original clause 48) the Committee consider that the
period of special notice required to be given by the shareholders to
the company for intention to move a resolution mentioned in
gection 190 of the Act should be reduced to fourteen days.

Similarly, the period of notice of fourteen days required under
the proposed sub-sectxon (2) of section 190 should be reduced to
seven days. 1

The clause has been amended accordingly.

43. Clause 50 (Original clause 53) —The Committee feel that the
filing of the Board’s resolution according consent to contracts speci-
fied in section 297 of the Act with the Registrar as contemplated in
the original clause would entail a good deal of expense for com-
panies and would also throw an undue burden on the Registrars.
The item has, therefore, been omitted.
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The clause has been amended accordingly.

The other amendments made in this clause are of a clarificatory
or consequential nature. '

44, Clause 51 (Original clause 54).—The Committee are of opinion
that some definite period should be prescribed within which the
minutes of proceedings of every general meeting and that of the
Board of Directors or of its Committee should be entered in books
kept for that purpose and they have accordingly suggested four-
teen days as the period for doing so.

They also feel that it would be reasonable if each page of such
books is initialled or signed.

In the case of the minutes of the proceedings of a general meeting,
it has been specified that either they should be signed within four-
teen days of the meeting by the Chairman of the meeting or, in the
event of his inability to do so, by a director duly authorised by the
Board for the purpose.

The Committee strongly feel that minutes of proceedings should
in no case be attached to the minutes books referred to above by
pasting or otherwise.

This has been provided in the amended clause.

45.. (Original clause 57) .—The Committee consider that the period
of seven days prescribed by sub-section (2) of section 196 of the Act
should be enough for supplying copies of minutes and it need not
be raised to fourteen days. The existing provision of this sub-section
relating to the payment of fees should also stand.

The. clause has been omitted accordingly.

46. (Original clause 58) —The object of the amendment proposed
in this clause was that the Chairman’s speech which forms a part of
the proceedings of a general meeting of the company should not be
circulated or advertised at the expense of the company unless it is
accompanied by a summary of proceedings of the meetings.

The Committee feel that the Chairman’s speech by itself serves
a useful purpose and any provision requiring Chairman’s speech to
be accompanied by a summary of the proceedings of the general
meeting will entail unnecessary expenditure to the company.

The clause has, therefore, been omitted.

47. Clause 55 (Ori_ginal clause 60).—The amendments made in
ithls clause are clarificatory 'in nature,



(xiii)

48. Clause 57 (Original clause 62).—The Committee are of opi-
nion that the original clause involved an element of rigidity as it
contemplated ‘that depreciation should be deducted only in accord-
ance with the method prescribed for provision of normal deprecia-
tion under the Indian Income Tax Act, 1922. They feel that a com-
pany should be allowed to provide for depreciation subject to cer-
tain safeguards, also in accordance with other recognised methods.
In order to cover cases calling for special treatment a company
should also be permitted with the approval of the Central Govern-
ment to declare and pay dividends to its shareholders without pro-
viding for depreciation.

The clause has been recast accordingly.

49. Clause 58 (Original clause 63).—The Committee feel that de-
lay in payment of dividends is not widely prevalent. They, there-
fore, consider that section 207 of the Act should be retained as it is
with the modification that for the period of three months specified
in the section within which dividends are to be paid, or dividend
warrants posted a period of 42 days should be substituted.

The clause has been recast accordingly.

50. Clause 59 (Original clause 64).—The Committee are of opi-
nion that besides the right of inspection of books of accounts to be
conferred upon the Registrar, any officer of the Government au-
thorised by the Central Government in this behalf should also be
competent to inspect books if in the opinion of the Central Govern-
ment inspection by an officer other than the Registrar is considered
necessary.

Further, they are of opinion that punishment for failure to take
all reasonable steps to secure compliance by the company with the
requirements of section 209 as laid down in sub-sect‘on (5) thereof
should be more deterrent than merely fine. Therefore, in this sub-
section, the Committee have now provided for imprisonment extend-
ing upto six months or fine extending upto one thousand rupees or
both.

The Committee, however, feel that the sentence of imprisonment
should not be awarded unless the act proceeded against was com-
mitted wilfully.

The Committee are of the view that the managing director
should also be included amongst the managerial personnel charged
by sub-section (6) with the duty of ensuring compliance with the
requirements of section 209. ’
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The provision of punishment under sub-section (7) has been
brought in line with that sub-section (5) as now amended by the
Committee.

The clause has been amended accordingly.
The other amendments are of a verbal or clarificatory nature.

51. Clause 60 (Original clause 65).—The Committee feel it to be
necessary and desirable that normally the shareholders and the
public should be informed of the affairs of the company within six
months of the end of its financial year.

The clause has been amended accordingly.

52. Clause 61 (Original clause 66).—The Committee are of opi-
nion that the balance sheet of a company may be drawn up either
in the form set out in schedule VI or in such other form as may be
approved by the Central Government either generally or in any
particular case. This is to enable progressive companies to adopt
advanced methods in the matter of presentation of their accounts.

Provision has been made accordingly in the clause.

The other amendments made in the clause are of a consequential
or drafting nature.

53. (Original clause 70).— In view of omission of original clause
48, this clause has also been omitted.

54, Clause 65 (Original clause 71).—The Committee feel that
when the Registrar of companies allows inspection of the balance
sheet of a private company by a person other than a member, the
profit and loss account should not be shown along with the balance
sheet. This would not be possible if the two are printed and filed
together.

Therefore, the Committee feel that the copies of the balance
sheet and the copies of the profit and loss account of a private com-
pany should be filed separately with the Registrar.

The clause has been amended accordingly.

55. Clause 66 (Original clause 72) —The Committee consider that
when a company appo‘nts an auditor other than the retiring auditor
at the annual general meeting, it should send intimation about such
appointment to the auditor concerned within seven days of his
appointment. The Committee further think that the period within
which the auditor so appointed should inform the Registrar of his
acceptance or rejection of the appointment should be extended from

7 days to 30 days.
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The clause has been recast accordingly.

56. Clause 68 (Original clause 74). —The amendments made in
this clause are consequential upon an amendment accepted to clause
69 (Original clause 75). -

57. Clause 69 (Original clause 75).—The Committee are of opi-
nion that the provisions relating to branch audit might cause some
hardship particularly to companies whose branches are spread all
over the country or where the branch concerned is a small one.
They, therefore, feel that the Central Government should be authc-
rised to make rules for exempting any branch office from the require-
ment of compulsory audit to the extent to be specified in the rules.
While making such rules, the Central Government should have re-
gard to the arrangements made by the company for the audit of the
accounts of the branch office and the nature and quantum of acti-
vity carried on at that branch during a period of three years im-
mediately preceding the date on which the branch office is exempted
etc. and any other matter which in the opinion of the Central Gov-
ernment justifies the grant of exemption.

The clause has been amended accordingly.

Some other changes of clarificatory nature have also been made
in the clause.

58. Clause 70 (New clause).—The Committee think that where
the Central Government has reason to believe that the affairs of a
company are not being managed in accordance with sound business
principles or prudent commercial practices or they are being manag-
ed in a way likely to cause serious injury or damage to the interests
of the trade, industry or business tc which it pertains or the finan-
cial position of the company is such as to endanger its solvency, it
should be entitled to order a special audit of the company’s' ac-
counts, so that a critical appreciation of the company’s working and
the state of its affairs may be available to the Government.

The new clause has been inserted accordingly.

59. Clause 71 (Original clause 76).—The Committee feel that the
scope of sub-section (1) of section 234 of the Act should be widened
to empower the Registrar to call for information and explanation
with respect to any matter to which the document submitted to him
purports to relate. They also feel that the penalty for failure to
supply the ‘nformation and explanation asked for by the Registrar
should be enhanced from a fine of rupees fifty to rupees five hun-
dred and that an additional daily fine of rupees fifty should be pro-
vided in case of a continuing offence.
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It has also been provided that where the Registrar has obtained
the books and papers which are required by the company, he may
retain copies or extracts therefrom and attach those copies or
extracts to the original documents filed under sub-section (1) of
sect'on 234 of the Act before returning those books and papers to
the company.

The clause has been amended accordingly.
Other changes are of a clarificatory nature.

60. Clause 72 (Original clause 77).—The Committee are of the
view that an obligation should be cast on the Registrar to return the
books and papers within thirty days after seizure to the comnpany
or the other body corporate or the person concerned, so that the
normal business or working of the company is not hampered. In
order that subsequent enquiry or follow-up action is not impeded,
the Registrar has been empowered to take copies or extracts from
the seized documents before returning them.

The clause has been amended accordingly.

Some changes of a consequential or drafting nature have also
been made.

61. Clause 73 (Original clause 78).—The clauser has been re-
drafted. The additions in the clause are consequential upon the
adoption of clause 59 (original clause 64).

62. Clause 74 (Original clause 79).—The Committee feel that in
order that the inspector may examine on oath any officer, agent or
other employee of the company as provided for in sub-section (2) of
section 240 of the Act the inspector should be given power to re-
quire such officer, agent or other employee to appear before him
personally.

The clause has been amended accordingly.

The other changes are clarificatory in nature.

63. Clauses 75 and 77 (Original clauses 80 and 82 respectively).—
The clauses have been amended to make the intention clear.

64. Clause 79 (Original clause 84).—The Committee are of opi-
nion that the scope of sub-section (1) of section 250 should be
widened so as to enable the Central Government to impose restric-
tions in suitable cases although there may not be any investigaticn
nnder sect'ons 247, 248 or 249 of the Act.
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They further feel that the Central Government should be au-
thorised to vary or rescind any order made by it under sub-sections
1), 3) or (4.

The Committee also feel that no order of the Court whether in-

terim or final under sub-section (6) should be made without giving
the Central Government an opportunity of being heard.

It has also been provided that an order of the Central Govern-

ment shall be served on the company within fourteen days after the
making of the order.

The clause has been redrafted accordingly.

65. Clause 84 (Original clause 89).—The Committee are of the
view that the company should have the option of informing their
members of the candidature of a person or the intention of a mem-
ber to propose a person as a candidate by serving individual notices
upon members not less than seven days before the meeting indivi-
dually or through advertisement in two newspapers, one in English
and the other in the regional language, not less than seven days
before the meeting.

The clause has been amended accordingly.

66. Clause 88 (Original clause 93).—The clause has been amend-
ed so as to enable a director to file his consent after appointment
within a period of thirty days instead of seven days under sub-sec-
tion (2) of the proposed section 264.

67. Clause 99 (Original clause 104).—Where the sole selling agent
is a firm or a body corporate, the term of its office is regulated by
section 204 of the Act. But where the sole selling agent is an in-
dividual there is no express provision in the Act relating to his term
of office. The Committee feel that section 204 should regulate the
term of office of the sole selling agent whether he is an individual
or a firm or a body corporate.

The Committee think that instead of banning the appointment of
an erstwhile managing agent as a sole selling agent of the company
whose managing agent he was within three years of the cesser of
the managing agency, it will be sufficient if such appointments are
allowed to be made during that period with the approval of the
Central Government.

The Committee also consider that the Central Government
should have the power to call for information from a company
having a sole selling agent by whatever name called in erder to
satisfy itself whether or not the terms and conditions of appoint-
ment of the sole selling agent are prejudieial to the interests of the
company and, if necessary, to vary them.

613(B) L.S.—C
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In the opinion of the Committee, power should also be given to
the Central Government to call for information regarding the terms
and conditions of appointment of selling agents of a company where
it has more selling agents than one for any area or areas in order
to see whether any of those selling agents may not be for all intents
and purposes sole selling agent of the company for such area or
areas. In such a case also the Central Government should have the
power to vary the terms and conditions of appointment of the sell-
ing agent declared by the Central Government to be the sole selling
agent of the company.

The clause has been recast accordingly.

68. Clause 111 (Original clause 116).—The Committee consider
that where before coming into force of this amending legislation,
companies have been making monthly payments to their directors
for attending meetings of the Board or a Committee thereof, such
arrangements should not be disturbed till the term of the present
incumbents cease or for a period of two years after coming into
force of this legislation, whichever is earlier.

The Committee further consider that the ceiling on the remunera-
tion of a whole-time director or a managing director prescribed as
percentages of the net profits by the proviso to the propnsed sub-
section (3) should not be rigidly applied, but be waived at the dis-
cretion of the Central Government. Similarly, the percentage ceil-
ing on the remuneration of directors other than whole-time or
managing directors laid down in sub-section (4) of thc existing.
section should be relaxable by the Central Government in suitable
cases.

The clause has been amended accordingly.

69. Clause 114 (Original clause 119).—The Committee are of the
view that the restrictions imposed by section 314(1) of the Act’
should not apply in a case where a relative of a director or a firm
in which such relative is a partner has been holding a place or
office of profit in the company before such person was appointed as

a director thereof.
]

A provision has been made in the clause accordingly.

70. Clause 119 (Original clause 124).—Although the Committee
agree with the proposal that no company should appoint or employ
as its manpaging agent any body corporate which is a subsidiary of
itself qr of any other body corporate, after the eommencement of the
present amending Act, they are of ths view that the subsidiary-
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companies which have been acting as managing agents uptill now
should not be prevented in future from acting as the managing

agents of the companies at present managed by them as it may
cause hardship in certain cases.

The clause has been amended accordingly.

71. Clause 120 (New clause).—The Committee feel that attempts
to circumvent the provision contained in section 332 of the Act tc
the effect that after the 15th August, 1960, no managing agent shall
manage more than ten companies through the device of a managing
agency company ‘transferring’ managed companies in excess of ten
to other managing agency companies which are really in the same
group and which manage less than ten companies each, should be
forestalled.

This new clause has been added to make such evasions more
difficult by plugging the loopholes in section 332(4) of the Act.

72. Clause 123 (Original clause 127).—The Committee consider
that where a managing agent, being a body corporate, is a subsi-
diary of another body ccrporate and the shares of the other body
corporate are dealt in, or quoted on a recognised stock exchange, no
change in the ownership of the shares of the other body corporate
should be deemed tc be a change in the constitution of the manag-
ing agent for the purposes of section 346 of the Act.

The clause has been amended accordingly.

The other amendments made in the clause are of a clarificatory
nature.

73. Clause 130 (Original clause 133).—The Committees are of
opinion that in the case of a contract for supply or rendering any
service other than that of managing agent, the management of a
company besides obtaining the approval of the general body of
share-holders by a special resolution should obtain the approval of
the Central Government so that there may be a check on any
tendency on the part of the managing agents to obtain extra remu-
neration by contracts for the supply or rendering of service.

The other amendment is of a drafting nature.

74. Clause 132 (Original clause 135) —The Committee are of the
view that it should be made clear that the prohibition in section 369
of the Act against the grant of loans to managing agents or their
associates should not apply when the loanee is the subsidiarv of the
lending company. )

The clause has been amended accordingly.
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75. Clause 133 (Original clause 136).—The Committee feel that
it should be made clear that section 370 of the Act would be attract-
ed also in the case of a loan made or guarantee given by a company
to a partnership firm, any partner of which is a body corporate
under the same management as the lending company. The Committee
further feel that every lending company should keep a register
showing the names of all bodies corporate under the same manage-
ment as the lending company and the name of every firm in which
a partner is a body corporate under the same management as the
lending company and detailed particulars regarding the loans made,
guarantees given etc. should be entered in the register, which shall
be open to inspection by the members of the company. Failure to
maintain the register has been made punishable with fine.

The clause has been redrafted also with some other consequen-
tial or verbal amendments.

76. Clause 135 (New clause).—Amendment of section 371 was
necessitated by the introduction of sub-section (1C) to (IF) in
section 370 of the Act as the Committee have recommended in
clause 133 (Original clause 136).

A new clause amending section 371 of the Act has accordingly
been inserted.

77. Clause 136 (Original clause 138).—The Committee feel that
in applying the restrictions imposed on investments in companies
outside the same group, investments in the shape of debentures of
those companies (which do not help in the acquisition of control
over those companies) should be left out of account.

As the investment in rights shares does not normally mean
acquisition of a greater degree of control over the ‘investee’
company and are sometimes absolutely necessary if the investing
company is to maintain its existing position in relation to the
conduct of affairs of the other company, the Committee feel that
investments in rights shares should not be subject to percentage
ceilings. It has, however, been made clear that investments made
in rights shares must be taken into account for the purpose of
applying the limits when further investments are to be made in
shares, other than rights shares.

The Committee feel that infringement of the provisions of sub-
section (6) or (7) of the proposed secticn may be punishable addi-
tionally with a fine of rupees fifty for every day during which the
default continues.

The Committee consider that investment companies should
attach to their balance sheets a statement showing only the invest-
ments existing on the date on which the balance sheet is made out.

The clause has been amended accordingly.
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78. Clause 138 (New clause).—The proposed sub-section (8) of
section 372 provides for a penalty for contravention of sub-sections
(6) and (7) of that section. This has necessitated a slight verbal
alteration in section 374 of the Act.

A new clause amending section 374 has, therefore, been inserted.

79. Clause 145 (Original clause 146).—The Committee are of
opinion that in order to avoid possible hardship particularly to
smaller companies, it should be provided that the ceiling of five
per cent of net profits on the remuneration of managers may be
exceeded with the approval of the Central Government.

The clause has been amended accordingly.

80. Clause 154 (Original clause 155).—The Committee feel that
applications about frivolous or minor matters under sections 408
and 409 of the Act need not be referred to the Advisory Comnission
but Gevernment might deal with them independently.

They are also of the view that Government might pass interim
orders on those applications but before passing final orders the
opinion of the Advisory Commission ought to be obtained.

The clause has been amended accordingly.

81. Clause 157 (New clause).—The Committee consider that the
present penalty of a fine of rupees five hundred as provided under
section 420 of the Act is not an adequate deterrent. In their opinion
offences under that section should be punishable with imprisonment
for a term which may extend to six months or with fine which may
extend to one thousand rupees.

A new clause amending section 420 has been inserted accord-
ingly.

82. Clause 160 (New clause) —The Committee are of the opinion
that intimation of an order made by the Court for the winding up
of a company under section 444 of the Act should also be sent to
the Registrar. '

The new clause amending section 444 has been inserted accord-
ingly.

83. Clause 164 (Original clause 163).—The Committee feel that
penalty under sub-section (5) of section 454 of the Act for failure
to draw up and furnish the statement of affairs to the Official
Liquidator should in appropriate cases be more deterrent and
should, therefore, also include imprisonment which may extend to
two years, or fine as at present or both.

The clause has been amended accordingly.
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84. Clause 168 (New clause).—The Committee feel that in com-
puting the period of limitation prescribed for any suit cr applica-
ticn in the name and on behalf of a company which is being wound
up by the Court, the period from the date of commencement of the
winding up of the company to the date on which the winding up
order is made (both inclusive) and a period of one year immediately
following the date of the winding up order should be excluded.
This should hold good irrespective of anything to the contrary

contained in any other law.

A new clause inserting a new section 458A has been inserted
accordingly.

e 85. Clause 169 (Original clause 167).—The Committee feel that

power should be conferred upon the Government to move the

Court for replacement of a liquidator appointed by the Court under
the Indian Companies Act of 1913 by Official Liquidator referred to

in section 448 of the Act.
The clause has been amended accordingly.

86. Clause 185 (New clause) —The Committee are of the view
that the Supreme Court shculd be given power to make rules pro-
viding that a liquidator may exercise any of the powers referred to
in sub-clause (ii) or sub-clause (iii)' of sub-section (1) of section
546 without the sanction of the Court but subject to such conditions
as may be specified in the rules.

A new clause amending section 546 has been inserted accord-

ingly.

87. Clause 188 (Original clause 185).—The Committee feel that
in order to avoid any undue hardship the Central Government may
be empowered to remit in any proper case either in part or in
whole the amount of interest which the liquidator is liable to pay
under sub-section (9) of section 555 of the Act.

The clause has been amended accordingly.

88. Clause 193 (Original clause 190).—The Committee think that
the penalty for non-compliance with an order of the Court under
sub-section (1) of proposed new section 614A should be fine -or

imprisonment or both."

The clause has been amended accordingly.

The other amendment is consequential in nature.
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89. (Original clause 197).—The Committee feel that a specific
provision as contained in section 622 of the Act relating to jurisdic-
tion to try offences should be retained.

The clause has, therefore, been omitted.

90. Clause 202 (Original clause 200).—The clause has been re-
drafted to make the intention clear.

91, Clause 203 (Original clause 201).—The Committee think that
in a criminal proceeding under sub-section (1) of section 633, the
Court should not grant relief from a civil liability which may
attach to an office in respect of any negligence, default etc. mention-
ed in the said sub-section. ’

Drafting improvement has been carried out in sub-section (2) of
the section to make the intention clear.

92. Clause 204 (Original clause 202).—The Committee consider
that the Government should be authorised to prescribe fees which
may be different for different matters not exceeding one hundred
rupees to be paid along with applications made by a company for
approval, sanction, consent etc. under the provisions of this Act.

The clause has been amended accordingly.

93. Clause 206 (New clause).—The Committee feel that it is
desirable in order to avoid .possible hardships to make a general
provisiocn that, excepting in cases where it is expressly provided,
in computing the period within which any order of the Court js
required to be filed with the Registrar or company or any other
person, the time taken in drawing up the order and in obtaining
a copy thereof should be excluded.

A new clause incorporating new secticn 640A has been inserted
accordingly.

94. Clauses 207 and 208 (Original clauses 204 and 205 respecti-
vely) . —The Committee feel that sub-sections (3) of sections 641
and 642 should be redrafted to incorporate the new formula which
has been agreed to by the Committee on Subordinate Legislation for
laying notifications before the Houses of Parliament.

This has now been provided for in the amended clauses.

95. Clause 210 (Original clause 207).—The amendment made in
the clause is of a drafting nature.
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96. Clause 213 (Original clause 210).—The Committee consider
that the list of relatives enumerated in the proposed schedule 1A
should include a son’s daughter’s husband but omit the words
“including step father” in item 1 and the categories mentioned in
the original items 24 to 27, 31 to 34, 51, 58 and 59.

The list has been revised accordingly.

97. Clause 214 (Original clause 211) . —The Committee feel that
footnote (L) to the form of the Balance Sheet in part I of Schedule
VI should be modified to accord with section 372 as proposed to be
amended and tc make the intention clear and the explanation pro-
posed to be inserted by the clause in para 3(x) of Part II of the
Schedule relating to the profit and loss acccunts should be omitted
in order to avoid practical difficulties. The words “and any other
person” occurring in the substantive part of the proposed para 4 of
Part II of the Schedule should be omitted as they are inappropriate
and may cause practical difficulty. The word “percentages” in the
proposed para 4A in the same Part should also be omitted as no
auditor received his remuneration by way of a percentage.

The clause has been amended accordingly.

98. The Joint Committee recommend that the Bill as amended
be passed.

New DeLHI; ARUN CHANDRA GUHA.
12th August, 1960.



Note

1 would like to make a suggestion for amendment of section 153
of the Companies Act, 1956, though there is no amendment proposed
to that section in the Bill. I note that the Joint Committee also had
introduced some new provisions which are not covered in the Bill.
Section 153 provides that no notice of any trust express, implied or
constructive, shall be entered on the register of members or deben-
ture holders or be receivable by the Registrar. Though the osten-
sible purpese of the provision is that the company should not take
notice of any equitable interests in the shares of the company, it has
given rise to a lot of practical difficulties in the matter of purchase
and sale of shares by the trust and collection of dividends. I .do not
see any objection in recognising trusts and their entry in the share
register as members. One or two trustees may be authorised by a
resolution of the trustees where there are more than two trustees to
sign. and act on behalf of the trust. The trustees can then easily
act on behalf of the trust in respect of its investments, namely, pur-
chase and sale of shares and collection of dividends.

There is also another good reason why a company should recog-
nise trusts as members. That is the necessity to avoid abuse or
fraud. The shares of a trust have necessarily to be registered now
in the names of one or two trustees in their individual names and
those persons can deal with the income or sell the shares in fraud
of the trust. Of course, later on, action may be taken against the
erring trustees, but meanwhile the mischief would have been done.
In grder to avoid that and also make it easy for well-established and
recognised trusts to function without being put to inconvenience in
the matter of purchase and sale of shares and collection of dividend
I strongly feel that it is necessary that trusts should be recogniseg
under Company Law and their entry in the share register as
members permitted.

New DELHI; P. D. HIMATSINGKA
310th August, 1960.
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MINUTES OF DISSENT
I

In its order of the 15th May, 1957, constituting the Sastri Com-
mittee to consider the working of the Companies Act, 1956, the

Government of India had laid down certain wholesome objectives,
namely,

(i) to overcome certain practical difficulties in its working as
may have been encountered since it came into force;

(ii) to remove such drafting defects and obscurities as may
have interfered with the working of the Act; and

(iii) to consider what changes in the form or structure of the
Act, if any, were necessary or desirable to simplify it.

On the basis of these directives the Committee, after an exhaus-
tive enquiry, including the examination of many witnesses, made
their Report and the present Bill was framed, containing many
substantial amendments of the law. The Select Committee in its
report has, however, gone a good deal further. The tenor of the
amendments which have been introduced in the Select Committee,
most of them by Government, would suggest that Government had
second thoughts and @ number of amendments have been introduced
which cannot, by any stretch of imagination, be considered as neces-
sary to “overcome practical difficulties”, “remove drafting defects”
or to “simplify” the form or structure of the Act of 1956.

Encroachments on management in the interests of the share-
holders and by the shareholders are understandable, but it is diffi-
cult to understand how the interference of the governmental
bureaucracy in the day to day affairs of @ Company either safe-
guards the interests of the shareholders, even when it is unwanted
by the shareholders, or promotes development and expansion of
industries. Unfortunately, I was not able to convince the majority
of my colleagues in the Select Committee about the unfair dis-
crimination which is sought to be practised on a section of the
industrial and business community represented by joint stock
companies through these excessive regulations which bureau-
cratic zeal has sought to impose. 1 am opposed to this measure of
over-regulation because I believe that the economic development of
the country would be advanced if the entrepreneurs who are repre-
sented in large measure by joint stock enterprise in this country are
given a fair chance to live and to expand, to run their businesses

(xxvi)
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using their own judgement subject to the control which is exercised
by the investors, namely, the shareholders and subject only to mini-
mum interference by Government.

I shall proceed to illustrate this general consideration by a refer-
ence to certain of the provisions inserted in the Bill:

1. New Clause 70;

The first of these is the provision for the appointment of a
Special Auditor. This provision is remarkable for the sweeping
powers conferred on what might ultimately turn out to be a Deputy
Secretary of Government in directing a special audit of a Company’s
affairs. The Central Government is given power under this section
to appoint a special auditor where the Government is of opinion,

(a) that the affairs of any Company are not being managed
in accordance with sound business principles or prudent
commercial practices (it is difficult to find a power vested
in vaguer and more general language than this);

(b) that any Company is being managed in a manner likely
to cause serious injury or damage to the interest of the
trade, industry or business to which it pertains;

(c) that the financial position of any Company is such as to
endanger its solvency.

A greater inroad on the autonomy of joint stock enterprise or in
fact on the freedom which is given by the Constitution to people to
carry on trade and businesses in their own interest it is difficult to
find. The test applied is completely subjective. It is all a matter of
Government’s opinion without even the corrective powers which
could be exercised judicially and impartially by a court of law.
Government cannot be unaware that a decision to appoint a special
auditor by itself would imperil the financial position of a Company
and might even endanger its solvency. The good name and reputa-
tion of companies are plants of delicate growth, hard to build, easy
to destroy. What is sound business principle or prudent commercial
practice cannot surely be the prerogative of a Government depart-
ment. There can be more than one view on the subject and those
who are actually running industries with the help of presumably
competent Boards of Directors and with the safeguards which already
exist in the law are far better judges than the bureaucracy of what
sound business principles are or prudent commercial practices should
be in thetr particular class of business. The appointment of a special
auditor is also a slur on the regular auditors of the Company.
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This power to appoint a Special Auditor is, in my view, completely
unnecessary, apart from being unjustified, beeause under various
sections of the Act, as confirmed and strengthened by this Bill, the
powers of investigation of Companies, the right of minority of share-
holders to approach Government in matters of management and
finally the very wide powers conferred on Registrars, coupled with
the audit by the Company’s own auditors, fully safeguard the busi-
ness interests of Companies as entities and of the shareholders as
primarily interested in the equity.

The powers conferred on the Special Auditor appear to go much
further than the powers conferred on the auditors of the Company.
I refer to sub-clause (5) of the new clause where, in the widest possi-
ble terms, there is an obligation cast on every person called upon to
furnish such information “as may be required by the special auditor”
in connection with the special audit upon pain of a penalty of Rs. 500
if the information is not given. Here again, a subjective test is
applied and the special auditor can call for any information, relevant

or irrelevant, so long as he thinks it is required in connection with
his audit.

I am .opposed to the whole clause but, if a provision an the lines
mentioned in the clause is to be incorporated in our Company Law,
certain suitable safeguards should be provided.

First, before the Government directs a special audit, it should
communicate to the Company broadly why they consider there has
been a breach of either (a), (b) or (c) which has led the Govern-
ment to decide on taking steps for appointing a Special Auditor. This
will enable the Central Government, aufter hearing the Company, to

withhold the appointment of a Special Auditor if they are satisfied
with the Company’s representation.

Secondly, the Company should be entitled to call for a copy of the
report and make its representations on it.

Thirdly, in keeping with the spirit .of the Constitution, the

Company should be at liberty to appeal against Government’s deci-
sion to a Court of Law.

2. Clause 79:

The terms of the original Clause in the Bill were exproprietory
in character since they conferred on Government powers to veto the
transfer of shares and even the exercise of voting rights. The
amendments made in Select Committee go substantially further since
they extend to shares which have not yet been issued but which may
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be issued in the future so that the shareholder against whom the
order is passed will be deprived of his quota in a “rights” issue. Such
a prohibition over a period of three years must be considered a wio-
lation of Article 81 of the Constitution. The benefit of a rights issue
can be very valuable property and, as Companies’ issues have to be
made within a limited period of time, very much less than three
years, it follows that the exercise of the veto in regard to such shares
means for all practical purposes a cancellation of the benefit vested
in the shareholder. There is no provision in the clause which en-
ables a shareholder to claim damages if ultimately it is established
that Government’s orders were unnecessary, nor could such a shares
holder ask for a postponement of the “rights” issue pending a review
of the proceedings under the clause in a Court of Law.

Under new sub-clause (3), the powers conferred by the Section
become exercisable when the Central Government is of the opinion
that a change in management would be prejudicial to the “public
interest”. It is really the interests of the shareholders, or minority
interests of shareholders, that should be involved. Therefore the
powers should be exercised by the Government at the instance of at
least minority interests in a Company in much the same way as the
parallel powers given to Government under Section 398 (1) (b) are
exercisable where there is danger of control oppressive to such minor-
ity interests or prejudicial to the Company and its shareholders.

The minority interests in this case might be the same as provided
in Section 399 (1), namely, shareholders holding 10 per cent. of the
capital or 100 in number or one-tenth of the total number of share-
holders.

As in Section 398, there should be the safeguard of inviting a
Court’s order before action is taken under the Clause.

Further, the power under the Clause should not extend to the
receipt of “rights” shares.

3. Clause 99:

The amendments moved by Government and accepted by the
Select Committee in regard to the appointment of sole selling agents
represent perhaps a greater inroad into the internal management of
a Company than any of he other amendments. Applying the now
familiar subjective test, the Central Government is given the widest
possible powers to write new agreements with selling agents, and



(xxx)

even cancel certain selling agencies by declaring sole selling agents
for areas where there is more than one selling agent, all upon terms
which the bureaucracy dictates. This is really a form of bureaucracy
run amuck and places Indian industry in an unenviable position,
particularly as foreign competitors may appoint selling agents on
more realistic terms and thus be able thereby to capture the trade to
the loss of Indian manufacturing interests.

As the power apparently is exercisable where the Central Govern-
ment is of opinion that the terms and conditions of appointment of
the selling agents are “prejudicial to the interests of the Company”,
it is surprising that no consultation with the Board of Directors of
the Company, or even with the shareholders who are the owners of
the Company, is provided for. One can well imagine how the sales
of products of a Company against whom the power is exercised will
suffer during such period as is needed for the Government to under-
take examination of the existing selling agency terms and conditions.
No cogent reason has been given for the introduction of such sweep-
ing powers at the eleventh hour. It might even be suspected that
these powers have been introduced to make it easier for the State
Trading Corporation to enter by the backdoor the field of sales of the
products of a particular industry.

4. Clause 136:

An objectionable type of interference by Government in the work-
ing of a Company is illustrated by the provisions of sub-section (4)
of the new section 372 proposed by this clause. The normal business
of an investment Company is to buy and sell shares. Proviso 2 to
sub-section (2), however, unlike proviso 1, applies to investment
Companies so that no investment Company is entitled to make in-
vestments in other bodies corporate in the “same group” beyond
twenty per cent. of the subscribed capital. If it has already done
so by the date of the coming into force of this Act, any investment
in that group has to receive the approval of the Central Government.
Obviously, it will take time for a Company to receive that sanction.
It is plain that the shareholders are the best people to judge whether
or not a further investment in the “same group” beyond {wenty per
cent. should be agreed to. Therefore, the additional requirement
that, besides a resolution of the investment Company in general
meeting, the approval of the Central Government is obtained is un-
justified.

The proposed new sub-section (3) under this clause is objection-
able, because it is retroactive in application. The restrospective
character of the clause is such as to cover all investments made by a
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Company from the commencement of its existence so that, reading
it with the proviso to sub-section (2), if the Company has already,
before the commencement of the proposed Amendment Act of 1960,
exceeded the prescribed percentages under provisos 1 and 2 of the
proposed sub-section (2), it cannot invest in a single share unless both
the sanction of the shareholders and the Central Government is
received. This might even prohibit variations investments even
though no additional fresh funds are invested, because at the time
of making an investment the Company will have already exceeded
the prescribed percentages. These rigorous and somewhat harsh
provisions seem to be quite unnecessary, and there is no reason why
the provisions of the proposed sub-section (3) should have retrospec-
tive operation. In my view, therefore, the following amendments
should be made in this clause:

(i) The approval of the Central Government should be deleted
as unnecessary under the proposed sub-section (4); and

(ii) Sub-section (3) should not have retrospective effect before
the commencement of the Amendment Act of 1960 or at
the earliest before the commencement of the Companies
Act, 1956.

Corporate Finance for Political Funds

It is a matter for regret that the Joint Select Committee turned
down certain amendments to clause 103 of the Bill and to section 13
of the Act the effect of which would have been to prohibit contri-
butions from Joint Stock Company finances to any political party or
fund.

The issue is one of considerable importance for the effective func-
tioning of our nascent democracy. While the influence of money
power cannot be eliminated altogether in a free society any more
than the influence of labour, of landed interests or of other numeri-
cally large agglomerations of individuals with common economic
interests, it is important that its influence should be limited as far as
possible.  Political parties are necessary for the functioning of
parliamentary democracy end they naturally need finance for their
functioning and for their election campaigns but such funds should
come from those individual citizens who are their members on
supporters. Fortunately, there are in most cases natural limits to
such contributions but permitting contributions by joint stock enter-
prises opens the door to contributions of a magnitude which are nor-
mally not within the capacity of most citizens. They also have the
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serious demerit that those at whose instance they are made are not

spending their own money but are utilising the funds of shareholders
which were never intended for such a purpose.

It has been argued that a collective entity like a joint stock
Company should not be prevented from giving support to that party
with whose ideology its members have sympathy. It is obvious,
however, that all shareholders of any Company cennot possibly be ex-
pected to have the same ideological bias. Members of different
political parties and those holding different political views subscribe
to @ Company’s shares without any thought of political implications.
The decision of the Joint Select Committee to permit such contri-
butions unquestionably has the effect of accentuating party and poli-
tical warfare in the ranks of joint stock Companies. Rival groups of
shareholders will press for contributions to this or that political party
and the minority will rightly complain that their money is being
used to advance a political cause which is repugnant to them. A
suggestion made for enabling minority shareholders to contract out
of such contributions, as in the case of the political levy imposed on
members of British trade unions, was also turned down. At a time
when Shri Jayaprakash Narayan is campaigning for a non-party
democracy and most parties are prepared to agree that party influence
and strife should be withdrawn from panchayat and district bodies,
it is lamentable that partisanship and factionalism should thus be
encouraged in a fleld which has hitherto been relatively free from it.

There are two other serious objections to this decision. In a
controlled economy, the Government of the day has virtually the
power of life and death over the fortunes of business and industrial
enterprises. The possibility of business houses being coerced into
making contributions to a political party whose policy may even be
opposed to that of business and industry as a whole cannot therefore
be ruled out. At the time of the last general elections, several
businessmen complained of undue pressure being exercised upon
them by leaders of the ruling party, and in between elections there
are numerous calls for contributions to purses and advertisements for
souvenirs published on the occasion of party meetings. The other
objection is that selfish end unscrupulous elements in business seek
advantages for themselves by getting into the good books of the
ruling party in the hope of compensation in the months and years
to come. If there is one vested interest in India today, it is that of
those in office along with their satellites and hangers-on in business
who profess to support the policies of the ruling party in order to
feather their own nests. Since every control is potentially a source
of corruption, the Joint Select Committee’s decision pushes the doar
wide open to corruption of this nature.
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In this context, the fact that the majority in the Joint Select
Committee turned down the salutary proposals presented to them
makes it quite clear which party in this country is dependent on big
business for filling its coffers and supporting its candidates for public
office.

New DELHI; M. R- MASANI.
10th August, 1960. .

1|

While I am not a Director or connected directly or indirectly
with the management of any Joint Stock Company I feel im-
pelled to write this minute of dissent on some of the con-
troversial aspects of the Bill as it has emerged from the Joint Select
Committee. I would first like to record my strong protest against
some new clauses of a drastic and far-reaching character which have
been introduced by the Joint Select Committee and which did not
even find a place in the draft Bill. Usually a Select Committee con-
fines itself to making such changes as are incidental or relevant to
the clauses of the Bill, unless the terms of reference to them include
making recommendations or proposals outside the clauses of the Bill
as well. In this amendment of the Company Law which has gone
through several stages of Committees, parliamentary debates, etc.
no drastic changes should have been introduced at this stage. It
should also be noted that these new proposals have not been con-
sidered by the interests concerned nor have they been put to the
witnesses who gave evidence before the Joint Committee, It is,
therefore, objectionable, in my opinion at the Joint Committee stage
to introduce important and controversial changes in the law in this

manner.

It is possible to write a dissenting minute on many clauses of the
Bill which are either unnecessary or irksome. But I am confining
myself to some important clauses. I may, however, refer to some
general aspects of the Bill. The powers of Government and other
authorities under the Companies Act are already large. Here again,
as was the case with Life Insurance business, the failure of high
Government officials to use the wide and drastic powers that they
had under the existing law has been used as an excuse or argu-
ment to give still wider powers to the same system if not the same
officers of Government. How that will improve matters, it is diffi-
cult to understand. They are being further enlarged by this Bill,
The Government, the Registrar and the Inspector investigating the
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affairs of companies are being given much larger powers. Further
in respect of many more matters of company management and ad-
ministration, it has been provided that the approval or sanction of
the Central Government must be obtained. I cannot find a parallel
in the Company Law of any other country which requires the
approval of Government in respect of so many matters of internal
day to day administration. It would appear that the Department of
Company Law Administration would lke to have its finger, or rather
active hand in the activities of all Corporations and have a say in
the functioning of the entire corporate sector.

I feel that the law has already gone too far and prescribed too
many restrictions which in actual practice would make difficult, if
not impossible the smooth and efficient management of business.
The sum total of all the restrictive provisions creates an impracti-
cable situation, from the point of view of the practical working of
business concerns. This, I know, has been found to be so in many
instances,

Further, there is such an unnecessary amount of forms filling, sub-
mission of returns to the Registrar and of applications to Govern-
ment. The present Bill adds further to the list of such requirements.
All these mean a tremendous cost to companies and no return to its
shareholders, workers or consumers. I wonder whether during the
three years and more the new Act has been in force, Government
have found anything fundamentally wrong in the management and
administration of companies or whether there have been attempts
generally by companies to defraud the shareholders or the public.
There may be such rare instances but to take such large and blanket
powers over the entire field of corporate sector is certainly not justi-
fied. Forms filling, making of applications, sending of returns etec.
only entail @ colossal waste of national effort, time and material.
That much of paper used in the preparation of unnecessary forms
and returns could have been put to much better use, what with the
present shortage of paper.

It is not merely in the companies sector which is managed by
managing agents that these formalities of consents and approvals are
required but also in the case of other companies as well. While
attempts are being made to simplify, rationalise and streamline the
laws, procedures and formalities under the various laws, those under
Company Law have however, been made unnecessarily more com-
plicated and expensive to companies. In my opinion, the time has
come to scrap the entire law and re-enact the corporate law to make
it more simple and understandable to the public and enable big as
well as small entrepreneurs to start numercus factories all over India
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to rapidly industrialise and develop the country. Company Law is
the mechanism through which the private sector operates and when
the private sector has been assigned a role which it has to fulfil,
nothing should be done which will come in the way of its free func-
tioning. There is today a climate which is favourable for invest-
ment and for the floatation of new companies largely because of cer-
tain factors operating in the issue market. The new Bill as it has
emerged from the Joint Committee will however, dampen enthusiasm
of entrepreneurs and make difficult the successful floatation of new
companies. I may add that this piece of legislation which gives such
large regulatory powers to Government to interfere in the internal
affairs and administration of companies will also retard foreign col-
laboration and investment in India.

Special Audit: Clause 70: i

This is an instance where Government have taken more powers.
They can appoint a special auditor if they are of the opinion that
the affairs of the company are not being managed on sound business
principles, that the company is being managed in a manner likely
to cause injury to the interests of the trade or industry to which it
pertains or that the financial position of the company is such as to
endanger its solvency. The special auditor may be asked to audit
the companies account for any period, notwithstanding that the com-
pany’s statutory auditor has already completed the audit of the
accounts for the same period.

I do not understand the necessity for the provision inasmuch as
the Companies Act already provides ample remedies to deal with
companies which are not functioning properly or are mismanaged.
Government can launch en investigation into its affairs. Minority
shareholders can seek relief in Court for oppression or mismanage-
ment, Government can appoint Directors on the Board and they can
prevent a change in the Board of Directors on an application by
shareholders. Apart from these remedies under Company Law,
recourse can also be had to the provisions of the Industries (Develop-
ment and Regulation) Act, 1951, under which investigation can be
ordered. Therefore, this provision is clearly not called for. More-
over, it is not fair to the statutory auditor of the company who has
already audited the accounts of the company for the same period.
The clause also provides that the expenses of such special audits will
be borne by the Company. It is unjust and unfair to throw addi-
tional financial burden on the company by appointing a special
auditor against its wishes and making the expenses of the audit pay-

able by it,
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Sole Selling Agents: Clause 99:

The provision regarding sole selling agency is another instance of
interference by Government in the internal affairs of the company.
Government have taken power under this clause to require informa-
tion regarding the terms and conditions of appointment of the sole
selling agents. They can vary them if in their opinion they are pre-
judicial to the interests of the company. Where there are more than
one selling agent for a company in any area they may after requiring
like information appoint one person as sole selling agent.

The appointment of a sole selling agent is done by the directors
of a company after considering the qualifications and the suitability
of a person to push the sales of the company’s products. His busi-
ness experience and contacts and his integrity and suitability other-
wise are all taken into consideration. If a person is not found satis-
factory another person may have to be appointed. The considera-
tions' which weigh in the appointment of sole selling agents differ
from company to company depending upon their peculiar sales
techniques. It is, thus, a purely internal matter of administration
and no public policy is involved requiring the intervention of Gov-
ernment. Even now the law provides that the appointment of a sole
selling agent by the directors, is to be approved by the company in
general meeting which is sufficient safeguard. There is absolutely
no reason, therefore, for Government to take this power.

It must also be remembered that all big manufacturing companies
will have to appoint sole selling .agents. If all the applications are
to be considered by Government, they will have their hands full
and consequently the company’s work will be delayed. This in turn
will interfere with the smooth functioning of companies.

Inter-Company Investment: Clause 136:

Under this clause, a company cannot normally make investments

in other companies or bodies corporate, exceeding 30 per cent. of its
subscribed capital.

This, in my opinion, will be a retrograde step. Particularly dur-
ing present times, there is a paucity of investible savings by indivi-
duals as a result of high taxation and cost of living. Therefore, the
internal resources of companies have largely been helpful in financing
the floatation of new companies. This has been the history of cor-
porate development in every country. One has merely to look at
the practice and experience in this respect in this as well as in other
countries. In our country, many new companies in new lines of
industries have been brought into existence by the investments of
the established or conventional industries. Intercorporate invest-
ments as they are called have been recognised as useful and it is not
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uncommon for incentives to be granted to promote such investments
by way of relief in taxation and by other methods. Such incentives
in taxation are given in India, also. I am, therefore, strongly opposed
to this new restriction on the development of corporate enterprises.
Of course, it is possible for a company to exceed this prescribed
limit by a resolution in general meeting and by obtaining the ap-
proval of Government. I cannot, however, agree to Government in-
tervention in a purely internal matter.

Payment of Dividends: Clause 57:

Under this clause, a company before it declares dividends for any
year must provide not merely depreciation for that year but also
all arears of depreciation.

The position today is that companies can declare dividends out
of profits without providing for depreciation if it is so thought de-
sirable. It being so, I can appreciate if it is only made necessary
that a company can declare dividends out of profits after it provides
for the depreciation of that year. To go further and enact that if
there are arrears of depreciation which have not been provided
for against profits of the previous years, they should also be pro-
vided for in the current years profits, will make impossible the
declaration of dividends for a fairly long period of time by a new
company or even an existing company which has embarked upon
a large scheme of expansion. In heavy industries particularly, the
period will be much longer. The emphasis today is on the setting
up of basic and heavy industries. I may take an example. Suppos-
ing a company engaged in a heavy industry after five years of
working, makes sufficient profits in the fifth year to enable it to
pay some dividend in that year after providing for depreciation in
that year. In the previous four years there have not been sufficient
profits and, therefore, depreciation has not been provided for in the
previous years. After its fifth year, it will make increasing profits
each year which will be sufficient not only to provide for current as
well as a good deal of all the arrears of past depreciation and also
pay dividends continuously from the fifth year onwards. But if this
clause is put on the statute book, it may not be possible for such a
company to pay dividends even up to a period of ten years. This
will make it pretty difficult for attracting capital to new floatations
or for financing the expansion of existing industries.

The clause makes a similar provision for making allowances for
losses sustained in previous years which is objectionable for the same
reasons. I must also point out that if a company does not declare
dividend for a fairly long period its credit will be affected. Such a
situation will retard the formation of new .companies, There are
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certain favourable market conditions today for bringing into existence
new companies and industries. But I am apprehensive that this
position will be entirely changed if the proposal is accepted.

Imposition of Restrictions on shares: Clause 79:

This clause provides that if as a result of transfer of shares in a
company, a change taken place in the composition of the Board or
constitution of the managing agency, the Central Governfnent may
if it is of the opinion that it is prejudicial to public interest restrict
voting rights in respect of those shares for a period not exceeding
three years. Also, if Government is of the opinion that as a result
of transfer of shares a change in the Board or managing agency is
likely to take place and that it will be prejudicial to public interest,
they may prohibit the transfer of shares for a period not exceeding
three years.

The fundamental principle of Company Law is that a company’s
affairs should be carried on according to the wishes of the majority
of the shareholders. Accordingly, if the majority of shareholders
whose majority holding is due to transfers of large blocks of shares
or otherwise, desire a change in the management, they should be per-
mitted to have it. It is not desirable that Government should interfere
with the voting rights or transfer of shares, which will have adverse
repercussions on the companies. If the change of management will
not be in the interests of the company, there are other safeguards
available to prevent it. Firstly, the new management has to be
approved by Government. Secondly, the old management if it has a
grievance has the power under section 398 of the Act to apply to
Court for suitable relief. In the circumstances, I am opposed to this
clause which gives more powers to Government to interfere in the
affairs of a company.

Donations to Political Parties; Clause 98:

I em strongly opposed to this provision which gives legal sanc-
tion for companies to make donations to the political funds of politi-
cal parties. This matter has been the subject of controversy in many
countries. Recently, our courts had also occasion to discuss the pros
and cons of this matter. It will be sufficient for my purpose if I refer
to some of the objections which are discussed in the judgement itself.
“To induce the Government of the day by contributing money to
the political funds of the political parties is to adopt the most sinister
principle fraught with grave dangers to commercial as well as public
standards of administration. Persuasion by contribution of money
lowers the standard of administration even in a welfare State op
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democracy. To convert convictions and conscience by money is to
pervert both democracy and administration. Joint Stock Companies
are not intended to be adjuncts to political parties and possible
sources of revenues for these parties. It will induce the most un-
wholesome competition between business companies by introducing
the race who could pay more to the political funds of political parties.
In that competition business is bound to suffer in the long run. In
the bid for political favouritism by the bid of money, the company
who will be highest bidder may secure the most unfair advantage
over its rival trader companies. It will mark the advent and entry
of the voice of the big business in politics and in the political life of
the country. The tune of political life is liable in the long run to
become the tune of the big trading companies and concerns. They
will be bad both for business and for politics. It will be alike bad
for public life as well as commercial life.”

That such a prohibitory sectipn was in the Act till it was amended
by the present ruling party is significant. It may be thought that
there is some safeguard if publicity is given to the donations made.
The amendment provides that such donations should be made public
and not kept secret. It no doubt looks very wise and harmless. But
it should also be borne in mind that the publication of payments to’
the ruling party may carry no danger with it but publication of any
payment to parties that oppose the ruling party may carry with it
consequences which are too obvious to need dwelling upon. I may
add that such a proposal which is fully put to advantage by the rul-
ing party and which has been opposed in the Joint Committee should
not be carried through with the majority of the ruling party. It is
unfair to the other parties and will also be a blow to democracy.

NEw DELHI; DAHYABHAI V. PATEL
10th August, 1960. .

m

We are in general agreement with the recommendations of the
Joint Committee. We believe that they constitute one more step
forward in the direction of realising the aims and objects of the
Companies Act, 1956. They provide for greater and more effective
control over and voice in the management for share-holders, a higher
standard of accounting and auditing and a greater control by the
Government over the management of the Company with a view to
safeguard the interests of the minority shareholders. We, however,

feel that some of the recommendations fall short of the objectives in
view and need to be amended.
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We regret that the Joint Committee did not accept the prineiple
of prohibiting the corporate bodies from contributing out of their
resources to the funds of a political party. Even the countries where
common man is in a better position to contribute to the funds of
the party of his choice than in India, the corporate bodies are not
permitted to contribute to the election funds of a political party.
Under conditions prevailing in India any contribution by a pros-
perous corporate body to the funds of a political party would give
an immense advantage in terms of resources to that party and would
generate a legitimate fear that money power might be able to
influence the results of elections in the country. This fear would
all the more be strengthened if a corporate body advances, as a legi-
timate argument in favour of such contributions out of its funds, a
plea that it is necessary to do so in safeguarding and furthering the
interests of that corporate body. It is immaterial whether its inter-
ests are in fact safeguarded and furthered or not. If the policy of
the party to the funds of which contributions are made is not safe-
guarding the interests of the contributing corporate body and yet
- that body continues to make the contributions the inferences one
may legitimately draw from the action of the corporate body would
not be flattering either to the contributing corporate body or to the
party that continues to receive such contributions. In the interest
of establishing healthy democratic traditions in the country and
to give a sense of confidence to the common man that he has an
effective voice in choosing the rulers of the land it is very desirable
that such contributions are prohibited.

This is necessary also from the point of view of safeguarding
the interests of the minority shareholders. Why should even one
shareholder be compelled to contribute an amount to the fund of a
political party against his will which would have been his but
for the decision of the corporate body to make such a contribution?
Even the prestige of the political party concerned demands that
it should not receive any contribution, howsoever small the amount
may be, from any one who is compelled to make that contribution
against his will.

The Bill provides that the compensation that may be due to
workmen under provisions of Chapter VA of the Industrial Dis-
putes Act, 1947, should be included within the scope of the term
“wages” for purposes of Section 530(1)(b) of the principal Act.
This sub-section provides that wages should be considered as a pre-
ferential charge in case of a winding up. This is a step in the
right direction. As long as the workmen have no effective say
in the management of the Company it is not fair to put his dues
accruing to him under the law in the category of an ordinary debt.
But this laudable purpose of the provision in the Bill is likely to
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be defeated in many cases unless the maximum limit of these
dues to be considered as a preferential charges is not raised simul-
taneously with the inclusion of compensation in the term wages.
We, therefore, believe that in Sub-section (2) of section 530 of
the principal Act, the limit should be raised from one thousand
rupees to two thousand and five hundred rupees.

We strongly feel that the Government should exercise the
powers it possesses under the Companies Act, 1956 to end the
managing agency system. The disadvantage in its continuation far
outweigh the advantages in its retention. The present trends in
the stocks and capital markets seem to indicate developments that
are prejudicial to sound promotional activities. The managing
agency system is at the root of these developments.

If, however, it is not possible to end this system forthwith, at
least steps should be taken to see that there are no loopholes in
the provisions in the principal Act limiting the number of com-
panies that can be managed by a managing agent to ten. This
principle is accepted by the Joint Committee and accordingly clause
120, a new clause, has been added. According to section 332(4) (b)
of the principal Act every member of a managing company whether
public or private who is entitled to exercise not less than twenty
per cent of the total voting power therein is to be deemed to hold
office as managing agent of the managed company. Experience
of the working of the Act however indicates that this provision can
be and, in fact, is circumvented in certain cases by arrangements
whereby an effective control can be exercised by a member of the
managing company in that company without holding twenty per
cent of the total voting power therein. Such a contingency would
defeat the purpose of keeping interlocking of companies within
limits. The new clause 120 accordingly reduces the limit of the
voting power held from twenty per cent to ten per cent in case of a
public company and five per cent in case of @ private company.

We are of the view that the limit of ten per cent in the case
of a public company is quite safe because the share holdings in
such a company are widely dispersed and therefore it is not easy to
keep an effective voice in the management of a public company
while holding less than ten p=r cent of the voting power therein.
In the case of the private company, however, the situation is differ-
ent. In private companies shares are held by a closed group of
persons, normally the friends and relatives of a key member. It
is, therefore, possible for him to so distribute the holdings that
even by holding a very nominal percentage of total voting power
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in that company he may be able to exercise an effective control
over its management. It is, therefore, desirable to provide that a
person holding even a nominal voting power in the company should
be deemed to hold the office of managing agent of the managed
company. We, therefore, recommend that the new clause 120
should be suitably amended to make such a provision.

Clause 9 of the Bill as amended by the Joint Committee em-
powers the Central Government to grant exemptions to the com-
panies licensed under section 25 of the principal Act from any
provisions of the Act. We cannot accept the view that such a
general power of exemption is necessary. As the law stands at
present non-profit making associations licensed under section 23
of the principal Act have to comply with most of the obligations
placed on the company under the Act. We agree that this is not
necessary and that the scope of sub-section (6) of section 25 of the
principal Act needs to be widened. We are, however, of the view
that if these bodies are exempted from the operation of all or any
of the sections mentioned in clause 9, lines 28 and 29 on page 5 of
the original Bill that would be sufficient for the purpose in view.
We, therefore, urge that the power of the Central Government to
grant exemptions to the licensed companies should be confined
only to the sections mentioned in clause 9, lines 28 and 29 on page
5 of the original Bill. '

New DELHI; ROHIT M. DAVE
10th August, 1960. MULKA GOVINDA REDDY
Y. N. JADHAV

o ——

v

We regret that we have to submit this minute of dissent to the
Report of the Joint Committee. We very much wished to avoid
taking this step. But the points at issue are so important that we
will be failing in our duty if we did not place our point of view on
record.

The Joint Committee have made some major changes in the draft
Bill. These are of a substantive character and also of a highly con-
troversial nature. Our understanding of the terms of reference of
the Joint Committee is that it considers the provisions of the Bill,
and after reconciling various conflicting views, hammers out a piece
of legislation more acceptable to all the sections of the House, but
on the basis of the main provisions of the Bill. It is generally out-
side the scope of the Select Committee to introduce new provisions
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which are substantive in c¢haracter. Inesmuch as during the reéfer.
ence stage the Parliament has had no time to discuss these new
clauses, the Select Committee, howsoever representative it may be,
is generally not supposed to take upon itself the task of anticipating
the views of Parliament on such new clauses. We are, therefore,
of opinion that important changes should not have been introduced
in the Bill at the Select Committee stage.

Though we have confined our minute of dissent to a few clauses,
we have our differences on some other clauses of the Bill also. We
note that very wide powers have been taken by Government and
other authorities under the Act. In our opinion, the frequency and
the multiplicity of sanctions and formalities under company law
involve considerable waste of time both of businessmen and of the
administration to an extent that is wholly unnecessary. These
regulatory provisions do not exist in the company law of any other
country. While attempts are being made to simplify, rationalise
and streamline other laws and procedures, the position in regard to
the company law is that it is getting unnecessarily more complicat-
ed. The Companies Act, as it finally emerged from Parliament in
1956, contains 658 sections. @ While many of these provisions are no
doubt more in the nature of prescribing a ritualistic behaviour, it
cannot be denied that they constitute hardship and expense to the
companies in their day-to-day working. The amendments proposed
now, which deal with more than 200 sections, contain some directed
to ease the situation. On the other hand, the amendments, on the
whole, will tend to make the company law more irksome. We should
not also forget that such a piece of massive legislation with such
large regulatory powers to Government is bound to come in the way
of foreign collaboration and investment in India.

Clause 5T:

This clause provides that before a dividend can be dec-
lared for any year not merely depreciation for that year
but also all arrears of depreciation must be provided.

We are apprehensive that if this provision is passed, new com-
panies and existing companies which embark on schemes of expan-
sion would be unable to declare any dividends during the first few
years of incorporation or expansion as the case may be. It is-per-
haps reasonable to provide that a company should provide out of
the current profits of any year for which dividends are to be dec-
lared, depreciation of that year, though even that will make it
impossible for new companies to declare dividends during the first
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few years. The clause, however, goes even further. A new com-
pany may be able to pay dividend out of the profits, say, in its fourth
year of working, after providing depreciation for that year. 1t may,
however, not be able to pay dividends for a few more years if past
arrears of depreciation are also to be deducted before dividends can
be paid. The clause makes a similar provision for making allow-
ances for losses sustained in previous years. We wish to point out
that non-declaration of dividends for quite some years will affect the
credit of a company. It will also restrict the formation of new com-
panies. It will be very difficult to attract new capital if the sub-
scribers know beforehand that for ten years or so they will get no
dividend, Today the climate for investment and for the floatation
of new companies is good because of certain favourable market con-
ditions. This climate, we are afraid, will be adversely affected if
the proposal is accepted.

Clause 170:

This clause gives power to Government to direct a
special audit by a special auditor of the company’s accounts for any
period under certain instances.

The special auditor will be appointed if Government is of the
opinion that the affairs ot the company are not being managed on
sound business principles, that the company is being managed in a
manner likely to cause injury to the interests of the trade or industry
to which it pertains or that the financial position of the company is
such as to endanger its solvency. The purposes for which the
special auditor is to be appointed are already taken care of by other
safeguards provided in the Act. The shareholders’ rights are con-
siderable under the law. Besides, Government can launch an inves-
tigation into the affairs of a company if the members of the company
have not been given all the information with respect to its affairs.
Minority shareholders can seek relief in Court for oppression and
‘'mismanagement under sections 397 and 398. Section 408 gives
powers to Government to appoint directors on the Board in order to
prevent the affairs of the company being conducted in a manner
oppressive to,the members or prejudicial to the interests of the com-
pany. Government have power to prevent a change in the Board
of Directors which is likely to affect the affairs of the company on
application by shareholders. There are remedies available to Gov-
ernment under other Acts also, as for instance, the Industries (Deve-
lopment and Regulation) Act, 1951, when the company’s affairs are
in a bad state. There is no necessity, therefore, for the appoint-
ment of a special auditor who will have the same powers and duties
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as the auditor of the company. When the auditor of the company
has already discharged his duties, it is not clear why a special auditor
should again be appointed. It is unfair to the auditor of the com-
pany. 1t is also unfair to provide that the expenses of the special
auditor should be borne by the company.

Clause 99:

Where after 1st April, 1956, any managing agent has
resigned and has been appointed as sole selling agent of the manag-
ed company, the sole selling agency whether taken in his name or
in association with other persons for his benefit should be approved
by the Central Government within & period of six months from the
commencement of the Amendment Act.

The clause further gives power to Government to require infor-
mation regarding the terms and conditions of appointment of the sole
selling agents and to vary them if they are prejudicial to the interests
of the company. It also gives power to Government to treat one
person as sole selling agent where there are more than one selling
agent for the company in any area.

We are of the opinion that no retrospective operation should be
given to this provision and that such persons who have already been
appointed as sole selling agents in accordance with the law after
obtaining the sanction of the general meeting should be allowed to
continue.

’

The appointment of a sole selling agent depends upon the sales
techniques appointed by different companies. Each company has
its own problems and the norms and conditions applied to one com-
pany cannot be applied to enother company. The directors are the
best person to choose the selling agents for any area after taking
into consideration the standing, capacity, integrity and the suitabi-
lity of the person. Other factors taken into consideration are the
contacts of the person and his business experience. The appoint-
ment of a sole selling agent is a matter which does not involve any
public policy to require the intervention of Government. It is not
also like managing agency remuneration which is fixed once in five
or ten years. It is a day-to-day matter of internal administra-
tion and sole selling agents may have to be changed now and then
to augment the sales.  After all, the appointments are also approved
by the company in general meeting. Officers of Government will
not have adequate knowledge of such matters which require to be
weighed in the appointment of a sole selling agent.
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Another important consideration is that almost all big manufac-
turing companies will have to appoint selling agents and if all these
appointments are to be considered by Government, thousands of
applications will have to be dealt with, which will put an enormous
and unnecessary strain on the administration. These applications
will amount to a few thousands and as the number of companies
increases as it is bound and ought to, there will be a further increase
in the applications to be dealt with by Government. All this means
delay in the disposal of applications. In the matter of export pro-
motion and such things delay will be most unfortunate. We are of
the opinion that this question should be left to be decided as hitherto
by the directors and the company in general meeting.

Clause 120:

This is a new clause which seeks to amend section 332
of the Companies Act which provides that no person shall be manag-
ing agent of more than ten companies. Under the clause, where the
managing agent of a company is itself a company, every person who
is a director and where it is a public company, every member entitled
to not less than 10 pcr cent. of the total voting power in the com-
pany and where it is a private company, every member entitled to
not less than 5 per cent. of the total voting power in the company
will be deemed to be holding the office of managing agent.

. Under the existing section 332, it is only in cases when a member
of a managing agency company whether public or private holds more
than 20 per cent. of the total voting power, will he be deemed to be
holding the office of managing agent. This has been reduced to ten
per cent. in the case of a managing agency public company and to
five per cent. in the case of a managing agency private company.
Thus, where a managing agency private company manages, say, ten
companies, any member thereof holding 5 per cent. of the voting
power in the company will ulso be deemed to be managing agent of
ten companies and precluded from acting as managing agent of any
other company or being a member of any other managing agency
private company with a holding exceeding 5 per cent. in that com-
pany. An employee of the private company who may be a member
holding 5 per cent. of the shares but who has no power or influence
over the conduct of the affairs of the private company will also be
deemed to be holding the office of a managing egent. This is going
too far. In our opinion, unless any member of a company has a
substantial interest in the company which should not be less than 10
per cent. in the case of a private company and 20 per cent. in the
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case of a public company, he should not be considered to be holding
the office of a managing agent. Further, the Explanation provides
that a director or member will include any person in accordance
with whose directions or instructions, the director or member as the
case may be, is in the opinion of the Central Government accustomed
.to act. This may often lead. to anomalous results as they impose
legal obligations of an onerous character on person who may really
have no part or lot to play in the affairs of the company.

Clause 136:

The proposal makes m major change in the existing law
and according to it no company can normally make investments, the
aggregate of which in other bodies corporate will exceed 30 per cent.
of the subscribed capital of the investing company.

This proposal should not have been made particularly in the
present circumstances. Because of high taxation and other factors,
individual savings today are negligible. What expansion there has
been in the corporate sector has been achieved more by the invest-
ments of companies. Indeed, the history of the last few years has
proved that new company formation and consequent industrial expan-
sion have to a large ext:nt been made possible by inter-corporate
investments. In our country, many of the new lines of industries
have been developed as a result of the investments by the conven-
tional industries. Inter-corporate investments have acquired a new
significance and have been recognised as useful and indeed incentives
are given for such investments in taxation and in other matters. We
feel that any restriction of the nature proposed will arrest the further
development of our economy. It may be said that investments in
excess of the limits prescribed may be made by a resolution of the
investing company in general meeting and the approval of Govern-
ment. But we see no reason why any restrictions should be placed
at all end why Government approval should be deemed necessary
in such matters of internal administration,

New Drvnr; BABUBHAI M. CHINAI
10th August, 1960. P. D. HIMATSINGKA
G. D. SOMANL



(xlviii)
\'/

We are constrained to append our minutes of dissent as we do
not agree with some of the conclusions of the Joint Committee.

2. At the outset, we would like to point out that the Bill before
the Joint Committee had a limited scope. The working of the Com-
panies Act, 1956 had revealed certain administrative difficulties.
The Sastri Committee had also mainly gone into these questions and
made recommendations for amending the Act to overcome these
difficulties. The amending Bill had in fact this limited scope although
there is a slight departure from some of the recommendations. The
wider and basic question before the country of preventing concen-
tration of economic wealth as accepted by Parliament in the Indus-
trial Policy Resolution of 1956 and the Second Plan and as provided
for in the Directive Principles of the Constitution has yet to be
tackled. It will be necessary in our opinion to undertake a full and

comprehensive enquiry for achieving the objective and consequent
recasting of the Companies Act.

3. Incidentally, it was gocd that the question of difference bet-
ween the private and public companies was taken up for considera-
tion in this Bill itself although we are of opinion that the amend-
ment agreed to by the Joint Committee does not go far enough e.g.
claust 14 (old clause 15). In our opinion there is no valid reason for
any distinction between private and public companies and all res-

trictions applying to public companies must apply to private com-
panies also.

4. The provision in new clause 70 is a welcome one. Und:r this,
the Government is empowered to order a special audit whenever it
is satisfled that the affairs of the company are not managed properly.
On the other hand, the Committee’s amendment of the original clause
104 (present 99) of the amending Bill is in our opinion a retrograde
one. The original clause completely banned the ex-managing agents
being appointed the sole selling agents of a company for three years
in order to prevent the phenomenon of managing agents relinquishing
their agency and becoming sole selling agents. This is found to be
morec lucrative. The three years priod was provided for so that at
the end of the period, the ex-managing agents would not be in a
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position to influence decisions in this regard. Actually, it was neces-
sary to increase the period frcm three years to flve years. Instead,
Committee has allowed appointments within three years subject to
approval of the Government.

5. The deletion of the original clause 58 in our opinion is not
correct. The clause provided that publication of chairman’s speeches
at the company’s cost was undesirable. The Committee had felt
that chairman’s speech was useful and any obligation to publish
summary of the proceedings of the meeting would entail unnecessary
expenditure. Actually, when it is known that the shareholders of
company are widely dispersed and it is not possible for many ocf
thein to attend such meetings, it was necessary to make it obliga-
tory to publish the summary of the proceedings in order to enable
the shareholders to take intelligent and informed interest in the
affairs of the company.

6. The original clause 179 of the amending Bill (present clause
181) seeks to include retrenchment compensation payable to the
worker in being included in the items of preferential payments under
section 530 of the original Act when a company is wound up. This
is good as far as it goes. But the proviso to sub-section (2) of sec-
tion 530 of the original Act which puts a ceiling of Rs. 1,000 for such
preferential payments, in our opinign, should have been enhaneed to
at least Rs. 2,500 if not altogether removed. This is particularly im-
portant today when it is remembered that the cost of living has
increased considerably since 1956 when the Act came into force.
Besides, increas:d benefit should be contemplated in view of the
new addition.

7. In cur opinion the omissions of certain items contained in the
original Schedule IA are not warranted.

8. We have to strongly protest against legalising contributions to
political parties. It is brought as an amendment to section 293 of
the original Act by inclusion of sub-sections 6 and 7. The clause in
question is 98 (b) [old clause 103 (b)]. It provides as follows: “Every
company shall disclose in its profits and loss account any amount
contributed under clause (e) of sub-section 1 to any political party
or for any political purpose...... giving particulars of total amount
contributed and the name of the party, individual or body to whom
such amount has been contributed”. Section 293 (e) authorised con-
tributions up to Rs. 25,000 by Board of Directors. The practice cf
contributing to political parties have come into vogue and this clause
legalises it. Some high courts have expressed themselves against
613(B) L.S—G
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this practice. It will lead to buttressing certain political parties by
financial interests. It is no argument to state that Government is
free tc take action against such companies also. It will lead to
thwarting the free democratic development. Certain monopolies
will have a free access to Government and connected activities. How
does it serve the interest of the shareholders? Is it necessary for com-
panies to make this type of contribution to the ruling parties? We
believe that this clause is pregnant with mischievous potentialities.
Hence this clause, more particularly sub-clause (b), should be
deleted.

New DELHI; K. T. K. TANGAMANIL
11th August, 1960. P. RAMAMURTIL

. Vi
While.I am in general agreement with the numerous changes
effected by the Joint Select Committee in the Bill, I consider it
necessary to append my minute of dissent on a few clauses for
reasons mentioned hereunder.

1. Clause 4, amending Section 6:

Section 6 of the Act deals with the meaning of “relative” with
reference to Schedule 1A of the Act.

I am of the opinion that in the Bill as it has emerged from the
Joint Select Committee, the following items in Schedule 1A on page
103 should be deleted, being— '

Item 6. Father’s father.

Item 7. Father’s mother.

Item 8. Mother’s mother.

Item 9. Mother’s father.

Item 13. Son’s daughter’s husband.
Item 16. Daughter’s son’s wife.
Item 18. Daughter’s daughter’s husband.
Item 35. Father’s sister’s husband.
Item 36. Father’s brother’s wife.
Item 387. Mother’s brother’s wife.
Item 38. Mother’s sister’s husband.
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I consider these are too remote relatives to be taken into consi-
deration for the purpose section 6 has in view.

2. Clause 14, inserting Section 43A:

New Section 43A has been completely overhauled by the Joint
Committee which was perhaps inevitable having regard to the pur-
pose it was intended to serve. Of necessity, this new clause has
become extremely complex and may impose a burden of work out
of all proportions to the purpose it might serve, particularly in case
of small companies, say with a paid up capital of less then Rs. 5 lacs.

I am, therefore, of the view that new section 43A should not
apply to cases of private companies where the paid up capital is
under Rs. § lacs.

3. Clause 25, amending Section 84:

Section 84 deals with the issue of share certificates. The Joint
Committce has sought to tighten up this clause sq that there might
be exercised a salutary check on issue of counterfeit share certi-
ficates. Unfortunately it appears that due consideration has not
been given to numerous cases of bona fide holders who may have
lost or misplaced their share certificates. Discretion is left to the
company in demanding the type and character of evidence for prov-
ing such loss. I am awar> of one company where it insisted upon
advertisement of loss being inserted in not less than 7 newspapers
for three consecutive days. The cost of such advertisements would
be so prohibitive that smaller shareholders would prefer to lose
their small investments rather than pursue the question of having
duplicate share certificates issued. In the Companies (Issue of
Share Certificates) Rules, 1960, issue of March, 1960 rules have heen
framed for the purpose of issue of duplicate share certificates but
here again 1 regret no account is taken of the difficulties of genuine
shareholders mentioned above.

I am, therefore, of the opinion that this question requires to be
modified by inclusion of the following conditions on compliance of
which duplicate share certificates may be issued, namely—

(a) production by the applicant of an affidavit, as to loss or
destruction of the certiticate;

(b) execution of an indemnity bond by the applicant in such
form as the Board of Directors may prescribe, indemni-
fying the Company against any future claim: and
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(c) insertion of advertisements in such newspapers as the
Board may direct, provided that the cost of such inser-
tion shall not exceed 10 per cent of the face value of
such shares or Rs. 500/- whichever is less.

4. Clause 44, amending Section 172:

The Bill seeks to dispense with advertisement or statement
of material facts referred to in Section 173 where a notice of meet-
ing is given by advertisement in a newspaper.

I am of the opinion that it is not enough to mention in the
advertisement that the statement has been forwarded to the mem-
bers of the Company. This section therefore requires to b2 amend-
ed to make it obligatory on the company to insert in the advertise-
ment a short summary of the statement of mmaterial facts referred
to in section 173.

5. Clause 59, amending Section 209:

Section 209 deals with books of account to be kept by company.
In order to obviate the constant necessity of informing the Regis-
trar in ccrtain cases, it appears to me that a further proviso should
be added as follows: —

“Provided further where books of account are temporarily
shiited for the purpose of litigation in court or for pro-
duction before an authority requiring production of
such books under any law for the time being in force,
no such intimation may be given to the Registrar”.

6. Clause 103, am=nding Section 293:

Section 293 among other matters relates to political contribution.
I am opposed to political contributions, being given by companies
as they tend to influence Government policies in favour of such
companies wittingly or unwittingly. I quote extracts from the
case of the Tata Iron and Steel Company wherein Mr. Chief Justice
Chhagla observed as under in an application made by the Tata Iron

and Steel Company for amendment of their Memorandum of Assc-
clation: —

“It is with considerable uneasiness of mind and sinking feel-
ing in the heart that we approach this problem of th:
Tata Iron & Steel Compeny Ltd., that they should be
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permitted by amendment of the Memorandum of Asso-
ciation to make contribution to political parties..... ..
Democracy in this country is nascent und it is necessar
that democracy shculd be looked after, attended and
nurtured so that it should rise to its full and proper
stature. Therefore, any proposal or suggestion which
1s likely to strangle democracy, almost in its cradle mus:
be looked at not only with a considerable hesitation,
put a great deal of .suspicion.......... The discussion
and debate must be conducted honestly and objectively
and the decisions must be arrived at on merits without
being inluenced or actuated by extraneous circurns-
tances.”

He further observed, “the least that Parliament can do is at
least to require the sanction of the Court before any

. large amount is paid by the companies to the fund of
political parties. But it is not for us to legislate, nor is
it for us 10 lay down policy. But having had this cas:
before us and our attention having been drawn to the
possibilities of the evils attendant on the powers exer-
cised by the companics, we thought it our duty to draw
the attention of the Parliament to the necessity of reme-
dial measures being immediately undertaken to curb
and control this evil”.

I am, therefore, strongly of the view that contributions by com-
panies to political parties should be completely prohibited. However,
without abandoning my fundamental objection to political contribu-
tions from companies, I think the least that this Hon'ble House may
do is to make such contributions dependent on sanction of the High
Court.

7. Clause 124, amending Section 348:

Section 348 deals with managing agents remuneration, while
section 349 deals with determination of net profits and section 350
with ascertainment of depreciation. Section 616 of the Companies
Act says that the provision of this Act shall apply “to companies
engaged in the generation or supply of electricity except in so far
as the said provisions are inconsistent with the provisions of the
Electricity (Supply) Act, 1948, and the Indian Electricity Act, 1910.
The Electricity (Supply) Act, 1948 has a separate provision for
computing the managing agents remuneration as also “the clear
profit” and “reasonable return” under the sixth Schedule of the
Act. Paragraph VI of the Sixth Schedule lays down the principles

613(B) L.S.—H
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6fi which depreciation has to be computed. I am of the view that
for the sake of further clarity and removal of doubt it should be
mentioned in appropriate place that these sections 348, 349 and 350,
do not apply to Electricity Supply Undertakings to which Electricity
(Supply) Act, 1948 and the Indian Electricity Act, 1910 apply.

8. Clause 181, amending Section 530:

My last submission is with reference to the preferential payments
in winding up proceedings. Section 530 fixed the priority of debtors.
Sub-section (1) (b) gives second priority %o salary and wages of the
employees to the extent of four months only. I am unable to appre-
ciate why the salaries and wages of poor workers should not be made
payable at least for a period of 12 months prior to the commenc:2ment
of winding uUp. I trust the House will lock into these matters when
the Bill as it has emerged from the Joint Committee is placed before

it.

New Devsr; NAUSHIR BHARUCHA.
12th August, 1960. '
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Bill No. 37B of 1959
THE COMPANIES (AMENDMENT) BILL, 1959

(AS REPORTED BY THE JOINT COMMITTEE)

(WORDS SIDE-LINED OR UNDERLINED INDICATE THE AMENDMENTS SUGGESTED
BY THE COMMITTEE; ASTERISKS INDICATE OMISSIONS)

A
BILL
further to amend the Companies Act, 1956.

Be it enacted by Parliament in the Eleventh Year of the Republic
of India as follows: —

1. This Act may be called the Companies (Amendment) Act, Short title..
1960.
tof19s. 5 2. In section 2 of the Companies Act, 1956 (hereinafter referred Amendment
: to as the principal Act),—
(a) in clause (3), in sub-clause (c),—

(i) the word “and” at the end of paragraph (i) shall be
omitted;

10 (ii) after paragreph (ii), the following paragraph shall
be inserted, namely: — |
“(iii) any subsidiary of the other body corporate
referred to in paragraph (ii) above:*
Provided that where the body corporate is the managing
15 agent of the other body corporate referred to in paragraph
(#1) above, a subsidiary of such other body corporate shall
not be an agsdciate in relation ‘to the managing agent afore-
sald; and”;
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(b) in clause (4), in sub-clause (b),—

(i) the word “and” at the end of paragraph (i) shall be
qmitted;

(i) after paragraph (ii), the following paragraph shall
be inserted, namely: — S

“(i#ii) any subsidiary of the other body corporate
referred to in paragraph (ii) above:*

Provided that where the body corporate is the secretaries
and treasurers of the other body corporate referred to in
paragraph (it) above, a subsidiary of such other body corpo- 10
rate shall not be an associate in relation to the secretaries
and treasurers aforesald; and”;

(c) in clause (7), for the words “does not include a corpora-
tion sole”, the following words shall be substituted, namely: —

“does not include— : IS

(a) a corporation sole; '
(b) a co-operative society registered under any law
relating to co-operative societies; and
(c) any other body corporate (not being a company
as defined in this Act) which the Central Government 20
" “may, Dy notification in the Official Gazette, specify In
this behalf;”;
(d) for clause (9), the following clause shall be substituted,
namely: —
‘(9) “branch office” in relation to a company means— 25

(a) any establishment described as a branch by the
company; or
(b) any establishment carrying on either the same
or substantially the same activity as that carried on by
the head office of the company; or 30
(c) any establishment engaged in any production,
processing or manufacture,
but does not include any establishment specified in any order
made by the Central Government under section 8;’;
(e) for clause (1), the following clause shall be substituted, 35
namely: —
‘(11) “the Court” means,—
(a) with respect to any matter relating to a company
‘A'(other than eny offence against this Act), the Court
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having jurisdiction under this Act with respect to that

matter relating to that company, as provided in section

10; - .

. (b) with respect to any offence against this Act, the

Court of a Magistrate of the First Class or, as the ease

may be, a Presidency Magistrate, having jurisdiction %o

try such offence;’;
(f) in clause (26),—

(a) for the words “any powers of management”, the
words “substantial powers of management” shall be substi-
tuted; . i
(b) the following provisos shall be added at the end,

‘namely: —

“Provided that the power to do administrative acts of a
routine nature when so authorised by the Board such as the
power to affix the common seal of the company to any docu-
ment or to draw and endorse any cheque on the account of
the company in any bank or to draw and endorse any
negotiable instrument or to sign any certificate of share or
to direct registration of transfer of any share, shall not be
deemed to be included within substantial powers of manage-
ment: \

Provided further that a managing director of a company

shall exercise his powers subject to the superintendence,
control and direction of its Board of directors;”;

(g) for clause (30), the following clause shall be substituted,

namely: —

‘(30) “officer” includes any director, managing agent,
secretaries and treasurers, manager or secretary, and also
includes— .

(a) where the managing agent, the secretaries and
treasurers or the secretary is or are a firm, any partner
in the firm; ;

(b) where the managing agent or the secretaries and
treasurers is or are a body corporate, any director or
manager of the body corporate;

(c) where the secretary is a body corporate, any
director, managing agent, secretaries and treasurers or
manager of the body corporate;

but, save in sections 477, 478, 539, 543, 545, 621, 625 and 633 doee
net include an auditor;’; |
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(h) in clause (33), for the words, brackets and tigures “sube
_ s&&tion (1) of section §49 and sub-séction (3) of section 550"
occurring at both the places, the words, brackets and figures “sub-
section (3) of section 530, section 552 and sab-section (3) of
section 553" shall be substituted; .
() in claute (36), for the words “eny prespectus,”, the words
“any document described or issued as a progpectus and includes
any” shall be substituted;

(j) for clause (45), the following clause shall be substituted,
namely:— 10
‘(45) “secretary” means any individual, firmn or body eor-
‘porate appointed to perform the duties which may be per-
formed by a secretary under this Act and apy other purely
ministerial or administrative duties;’.
Amendment 3, In section 4 of the principal Act,— 15

of section 4.

(a) in sub-section (1), for clause (b), the following clause
shall be substituted, namely: —

“(b) that other—

(i) where the first-mentioned company is an existing
company in respect of which the holders of preference 20
shares issued before the commencement of this Act have
the same voting rights in all respects as the holders of
equity shares, exercises or controls more than half of the
total voting power of such company;

(i) where the first-mentioned company is any other 24
company, holds more than half in nominal value of its
equity share capital; or” -

(b) in sub-section (2), for clause (¢), the following clause
shall be substituted, namely: —

“(c) that the directorship is held by an individual nomi- 3s
nated by that other company or a subsidiary thereof.”;

(c) after sub-section (6), the following sub-section shnll be
inserted, namely: -

“(7) A private company, being a subsidiary of a body
torporate incorporated outside India, which, if incorporated 15
in India, would be a public company within the meaning of
this Act, shall be deemed for the purposes of this Act to be a
subsidiary of a public company if the entire share capital in
that private company is not held by that body corporate
whether alone or together with one or more other bodies 4°
corporate incorporated outside India.,

'
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4. For section 6 of the principal Act, the following se¢tion shall g;lzl\ivmﬁoﬂ

be ‘substituted, namely:— section for
section 6.

“8. A person shall be deemed to be a relative of another if, Meaning of

© “relative”,

and only if,— . _ !
(a) they are members of a Hindu undivided family; or

"5
(b) they are husband and wife; or
(c) the one is related to the other in the manner indi-
cated in Schedule 1A
5. In section 8 of the principal Act,— Amendment
10 (¢) the words “not being a banking or an insurance com- of section 8.
pan}"“ shall be omitted;
(b) for the words “any production or manufacture”, the
words “any establishment engaged in any production, processing
“or manufacture” shall be substituted.
15 6. In section 17 of the principal Act, for sub-section (4), the 5 . . ..

following sub-section shall be substituted, namely: — of section 17.

“(4) The Court shall cause notice of the petition for confirma-
tion of the alteration to be served on the Registrar who shall also
e given a reasonable opportunity to appear before the Court and
state his objections and suggestions, if any, with respect to the

20
confirmation of the alteration.”.

7. In section 18 of the principal Act,— Amendment
(a) for sub-section (1), the following sub-section shall be °f *ction 18-
substituted, namely: — »
28 “(1) A certified copy of the order of the Court made
under sub-section (5) of section 17 confirming the alteration,
together with a printed copy of the memorandum as altered,
shall, within three months from the date of the order, be filed
by the company with the Registrar who shall register the
same and certify the registration under his hand within one
month from the date of the filing of such documents.”;

(b) in sub-section (4), after the word “documents”, the
words “or for the registration of the alteration” shall be inserted.

8. In section 19 of the principal Act, for sub-section (2), the follow- pmendmert

38 ing sub-section shall be substituted, namely: — of section 19.
“(2) If the documents required to be filed with the Registrar
under section 18 are not filed within the time allowed under that
section, such alteration and the order of the Court made under

30
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sub-seetion (5) of section 17 and all, proceedings connected there-
with, shall, at the expiry of such period, become void and
inoperative: . '

Provided that the Court may, on sufficient ¢tause shown,
revive the order on application made within a further period of 5
one month.”.

Amendment 9. In section 25 of the principal Act,—
of section 25. (a) for sub-section (6), the following sub-section shall be
substituted, namely: —
“(6) It shall not be necessary for a body to which a I°
licence is so granted to use the word “Limited” or the words
“Private Limited” as any part of its name and, unless its
articles otherwise provide, such body shall, if the Central
Government by general or special order so directs and to the
extent specified in the direction, be exempt from such of the 15

provisions of this Act as may be specified therein.

(b) for sub-section (8), the following sub-sectioh shall be
substituted, namely: —

“(8) (a) A body in respect of which a licence under this
section is in force shall not alter the provisions of its memo- 20
randum with respect to its objects except with the previous
approval of the Central Government signified in writing.

(b) The Central Government may revoke the licence of
such a body if it contravenes the provisions of clause (a).

(c) In according the approval referred to in clause (a), 25
the Central Government may vary the licence by making it
subject to such conditions and regulations as that Govern-
ment thinks fit, in lieu of, or in addition to, the conditions
and regulations, if any, to which the licence was formerly
subject. ) 30

(d) Where the alteration proposed in the provisions of
the memorandum of a body under this sub-section is with
respect to the objects of the body so far as may be required
to enable it to do any of the things specified in clauses (a)
to (g) of sub-section (1) of section 17, the provisions of this 35
sub-section shall be in addition to, and not in derogation of,
the provisions of that section.”.

Afmendment 10. In section 29 of the principal Act, the following proviso shall
of section 3% e added at the end, namely: —

“Provided that nothing in this section shall be deemed to 40
prevent a company from including any additional matters in its
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articles in so far as they are not inconsistent with the provisions
contained in the Form in eny of the Tables C, D and E, adopted
by the company.”.

. : . _ Amondment
11 In section 31 of the principal Act, of section 31,

(a) in sub-section (1), the following proviso shall be added
at the end, namely: —

“Provided that no alteration made in the articles under
this sub-section which has the effect of converting a public
company into a private company, shall have effect unless such
alteration has been approved by the Central Government.”;

(b) after sub-section (2), the following sub-section shall be
inserted, namely: — ‘
“(2A) Where any alteration such as is referred to in the
proviso to sub-section (1) has been approved by the Central
Government, a printed copy of the articles as altered shall be
filed by the company with the Registrar within one month
of the date of receipt of the order of approval.”.

10

15

12. In section 38 of the principal Act, for the proviso, the follow- o’}”}%ﬂ"gg

ing proviso shall be substituted, namely: —
20 “Provided that this section shall not apply—

(a) in any case where the member agrees in writing
either before or after a particular alteration is made, to be
bound by the alteration; or

(b) in any case where the company is a club or the
company is any other association and the alteration re-
quires the member to pay recurring or periodical subscrip-
tions or charges at a higher rate although he does not agree

in writing to be bound by the alteration.”.
. [ ] [ [ ]

25

13. In section 41 of the principal Act, in sub-section (2), for the mxnut
word “agrees”, the words “agrees in writing” shall be substituted. ondt.

14. After section 43 of the principal Act, the following section, Insertion of
new section

shall be inserted, namely: — A

‘43A. (1) Save as otherwise provided in this section, where| private com-

not less than twenty-five per cent. of the paid-up share capital g:ny °
come

30

35
‘ of a private company having a share capjtal, is held by one or| pubjic com-
more bodies corporate, the private company shall— g:n{!i:““
T. 9.

(a) on and from the date on which the aforesaid per-
centage is first held by such body or bodies corporate, or
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(b) where the aforesaid percentage has been first so
held before the commencement of the Companies (Amend-
ment) Act, 1960, on and from the expiry of the period of
three months from the date of such commencement unless
within that period the aforesaid percentage is reduced below s
twenty-five per cent of the paid-up share capital of the
private company,

become by virute of this section a public company:

Provided that even after the private company has so become a
public company, its articles of association may include provisions 10
relating to the matters specified in clause (iii) of sub-section (1)
of section 3 and the number of its members may be, or may at
any time be, reduced below seven:

Provided further that in computing the aforesaid percentage,
account shall not be taken of any share in the private company 1§
held by a banking company, if, but only if, the following
conditions are satisfled in respect of such share, namely:—

(a) that the share—
(9) forms part of the subject-matter of a trust,

(i1) has not been set apart for the benefit of any 20
body corporate, and

(iii) is held by the banking company either as a
trustee of that trust or in its own name on behalf of a
trustee of that trust; or

(b) that the share— 25
(i) forms part of the estate of a deceased person,

(ii) has not been bequeathed by the deceased
person by his will to any body corporate, and

(#ii) is held by the banking company either as an
executor or administrator of the deceased person or in 30
its own name on behalf of an executor or administrator
of the deceased person;

and the Registrar may, for the purpose of satisfying himself
that any share is held in the private company by a banking
company as aforesaid, call for at any time from the banking 3¢
company such books and papers as he considers necessary.

(2) Within three months from the date on which a private
compeny becomes a public company by virtue of this
section, the company shall inform the Registrar that it hag



10

15

20

25

30

3s

become & publi¢ company as aforesaid, and thereupon the|
Registrar shall delete the word “Private” before the word
“Limited” in the name of the company upon the register and shall
also make the necessary alterations in the certificate of incorpo-

ration issued to the company and in its memorandum of
association.

(3) Sub-section (3) of section 23 shall apply to a. change
of name under sub-section (2) as it applies to a change of name
under section 21.

(4) A private company which has become a public company
by virtue of this section shall continue to be a public company
until it has with the approval of the Central Government and
in accordance with the provisions of this Act, again become a
private company.

(5) If a company makes default in complying with sub-
sectjon (2), the company and every officer of the company who
is in default, shall be punishable with fine which may extend
to five hundred rupees for every day during which the default
continues.

(6) Nothing in this section shall apply—

(a) to a private company of which the entire paid-upj
share capital is held by another single private company or

by one or more bodies corporate incorporated outside India;
or

(b) to any other private company if, but only if, eachk
of the following conditions is satisfied, namely: —

(i) that the body corporate or each of the bodies
corporate holding shares in the private company is itself
a private company (hereinafter in this section referred
to as a shareholding company),

(i) that no body corporate is the holder of any
shares in any such shareholding company,

(iii) that the total number of shareholders of the
shareholding company, or as the case may be of all the
shareholding companies together with the individual
shareholders [not including the persons referred to in
sub-clause (b) of clause (iii) of sub-section (I) of

section 3], if any, of the private company, does not
exceed fifty.
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(7) Every sharebolding company shall, as soon as:may b,

,--inform the private company referred to in clause (b) of sub-

- section (6) about every change in the membership of the share-
.holding ; company .taking place by a change in the number of its
individual shareholders or by any body corporate becoming
the holder of any of its shares.

(8) Every private company having a share capital shall, in
addition to the certificate referred to in sub-section (2) of section
161, file with the Registrar along with the annual return a
second certificate signed by both the signatories of the return,
stating either—

(a) that since the date of the annual general meeting
with reference to which the last return was submitted, or
in the case of a first return, since the date of the incorpora-
tion of the private company, no body or bodies corporate
has or have held twenty-five per cent or more of its paid-up
share capital, or

(b) that though since the aforesaid date one or more
bodies corporate have held twenty-five per cent or more of
its paid-up share capital, the provisions of this section do not
apply to it because it is a private company referred to in

- clause (a) or clause (b) of sub-section (6).".

15. In section 49 of the principal Act,—

(a) in sub-section (1), after the words, brackets and
figures “sub-sections (2) to (5)”, the words “or any other law
for the time being in force” shall be inserted;

(b) in sub-section (2), the words “expressly described as a
nominee of the company” shall be omitted;

10

20

25

(c) in sub-section (§), after clause (a), the following elause 30

-shall be inserted, namely:—

“(aa) from depositing with, or transferring to, or hold-'
ing in the name of, the State Bank of India or a Scheduled
Bank, being the bankers of the company, shares or securi-
ties, in order to facilitate the* transfer thereof: *

Provided that if within a period of six months from

- the date on which the shares or securities are transferred
by the company to, or are first held by the company in the
name of, the State Bank of India or a Scheduled Bank as
aforesaid, no transfer of such shares or securities takes

35

place, the company shall, as soon .as practicable after the 49
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expiry of that peried, have the shares or securities retrans-
ferred to it from the State Bank of India or the Scheduled
Bank or, -as the case may be, again hold the shares or
securities in its own name; or”;
5 (d) in sub-section (6), for the words “with a Scheduled
Bank”, the words “with the State Bank of India or a Scheduled
Bank” shall be substituted.

16. In section 53 of the principal Act, in sub-section (2), in clause Amndi::;
(b, the words “unless the contrary is proved,” shall be omitted.

10 17. In section 60 of the principal Act, for sub-section (3), the Amendmegto.
foﬂ wing sub-section shall be substituted, namely: —

“(3) The Registrar shall not register a prospectus unless
the requirements of sections 55, 56, 57 and 58 and sub-sections
(1) and (2) of this section have been complied with and the
15 prospectus is accompanied by the consent in writing of the
person, if any named therein as the auditor, legal adviser,
attorney, solicitor, banker or broker of the company or intend-

ed company, to act in that capacity.”.

18. In section 62 of the principal Act, in the proviso to sub-section Afmencggle:;
20 (1), the words, brackets and letter “clause (b) of” shall be omitted.]° *“°* **

19. In section 63 of the principal Act, in sub-section (2) in]Amendment
clause (b), the words, brackets and letter “clause (b) of” shall bef °f *eton 63-
‘omitted.

20. In section 73 of the principal Act, in sub-section (1),— :fm”m“;;

25 (a) for the words “three weeks” occurring at both the places,
the words “four weeks” shall be substituted; and .

(b) for the words “six weeks” the words “seven weeks”
shall be substituted.

21. In section 75 of the principal Act, in sub-section (1), foryAmendment
30 clause (c), the following clause shall be substituted, namely: —' of section 75.

“(c) file with the Registrar—

(i) in the case of bonus shares, a return stating the
number and nominal amount of such shares comprised
the allotment and the names, addresses and occupations o
35 the allottees and a copy of the resolution authorising th
issue of such shares;

(i) in the case of issue of shares at a discount, a copy
of the resolution passed by the company authorising suc



12

issue together with a copy of the order of the Court sanc-
tioning the issue and where the maximum rate of discount
exceeds ten per cent, a copy of the order of the Central
Government permitting the issue at the higher percentage.”. -

Amendment 22. In section 76 of the principal Act, in sub-section (2), for the g

of section 76+
* 4 words “any of its capital moneys”, the words “any of its moneys”
shall be substituted.

o‘m, mmso_ _2?_ In section 80 of the principal Act,—

(a) for the words “the capital redemption reserve fund”
wherever they occur, the words “the capital redemption reserve 10
account” shall be substituted;

(b) In sub-section (4), for the word and figures “section
601", the word and figures “section 611” shall be substituted.

Amendment 24. In section 81 of the principal Act,—
of section 81.

(a) in sub-section (1),— 15

(i) for the words “Where at any time subsequent to the
first allotment of shares in a company it is proposed to in-
crease the subscribed capital of the company by the issue of
new shares, then, subject to any directions to the contrary
which may be given by the company in general meeting, 2¢
and subject only to those directions—”, the following words
shall be substituted, namely:—

“Where at any time after the expiry of two years
from the formation of a company or at any time after
the expiry of one year from the allotment of shares in 25
that company made for the first time after its forma-
tion, whichever is earlier, the Board of directors decides
to increase the subscribed capital of the company by
allotment of further shares, then,—”

(ii) in clause (a), for the word “new”, the word “further” 30
shall be substituted;

(b) after sub-section (1), the following. sub-section shall
be inserted, namely: —

“(1A) Notwithstanding anything contained in sub-sec-
tion (1), the further shares aforesaid may be offered to any 35
persons [whether or not those persons include the persons
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referred to in clause (a) of sub-section (1)] in any manner
whatsoever—

(a) if a special resolution to that effect is passedF
by the company in general meeting, or

5 (b) where no such special resolution is passed, if
the votes cast (whether on a show of hands, or on a
poll, as the case may be) in favour of the proposal con-
tained in the resolutiom moved in that general meeting]
(including the casting vote, if any, of the Chairman) by

1o members who, being entitled so to do, vote in person,
or where proxies are allowed, by proxy, exceed the
votes, if any, cast against the proposal by members
entitled and voting and the Central Government
satisfied, on an application made by.the Board of direc-

1§ tors in this behalf, that the proposal is most beneficial
to the company.”;

(c) for sub-section (3), the following sub-section shall b
substituted, namely: —
“(3) Nothing in this section shall apply—
20 (a) to a private company; or
(b) to the increase of the subscribed capital of a
public company caused by the conversion of debenturesL
issued or loans raised by the company into shares in
the company:

25 Provided that the terms of issue of such debentures or

the terms of such loans include a term providing for an

option to exchange such debentures or loans for shares in
the company and such term—

(a) has been approved by a special resolution o

the company before the issue of the debentures or the

30
raising of the loans; and &lso
(b) either has been approved by the Central Gov-
ernment before the issue of the debentures or the rais-
Ing of the loans, or is in conformity with the rules,
35 any, made by that Government in this behalf.”.

25. Section 84 of the principal Act shall be re-numbered as sub-

sectlon (I) of that section and after that sub-section as so re-num-
bered, the following sub-sections shall be inserted, namely:—

“(2) A certificate may be renewed or a duplicate of a certi-
40 ficate may be issued if such certificate—

(a) is prow’ed to have been lost or destroyed, or

Amendment
of section 84.
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(b) having been defaced or mutilated or torn is sur-
rendered to the company.

(3) If a company with intent to defraud renews a certi-
ficate or issues a duplicate thereof, the company shall be punish-
able with fine which may extend to ten thousand rupees and
every officer of the company who is in default shall be punish-
able with imprisonment for a term which may extend to six
months, or with fine which may extend to ten thousand rupees,
or with both.

(4) Notwithstanding anything contained in the articles of
association of a company, the manner of issue or renewal of a
certificate or issue of a duplicate thereof, the form of a certi-
ficate (original or renewed) or of a duplicate thereof, the parti-
culars to be entered in the register of members or in the regis-
ter of renewed or duplicate certificates, the form of such regis-
ters, the fee on payment of which, the terms and conditions, if
any (including terms and conditions as to evidence and indem-
nity and the payment of out-of-pocket expenses incurred by a
company in investigating evidence) on which a certificate may
be renewed or a duplicate thereof may be issued, shall be such
as may be prescribed.”.

* * * * *

28. For section 106  of the principal Act, the following section

of new sec- ghall be substituted, namely: —

tion for sec-
tion 106.

Alteration
of rights of
holders of
special class-
es of shares.

Aﬁmdmnt

of section
111,

“108. Where the share capital of a company is divided in-
to' different classes of shares, the rights attached to the shares
of any class may be varied with the consent in writing of the
holders of not less than three-fourths of the issued shares of
that class or with the sanction of a special resolution passed at

10

20

25

a separate meeting of the holders of the issued shares of that 30

class—

(a) if provision with respect to such variation is con-
tained in the memorandum or articles of the company, or

(b) in the absence of any such provision in the memo-

randum or articles, if such variation is'not prohibited by the 35

terms of issue of the shares of that class.”.

27. In section 111 of the principal Act,—
(a) in sub-section (2), for the words “If, in pursuance ‘of

+- any such power, a company refuses”, the words “If a company

refuses, whether in pursuance of any power under its articles or 40

otherwise,” shall be substituted;
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(b) after sub-section (4), the following sub-section shall
.be inserted, namely: —
‘“(44) Every appeal -under sub-section (3) shall be
made by a petition in writing and shall be accompanied
5 by such fee not exceeding fifty rupees as may be prescribed
by the Central Government.”;
(¢) in sub-section (§), for the word “forthwith”, the words
“within ten days of the receipt of the order” shall be substi-
tuted;.
10 (d) after sub-section (5), the following sub-section shall be
inserted, namely: —

“(6A) Before making an order under sub-section
(5) on an appeal against any refusal of the company to
register any transfer or transmission, the Central Govern-
15 ment may require the company to disclose to it the reasons
for such refusal, and on the failure or refusal of the com-
pany to disclose such reasons, that Government may, not-
withstanding anything contained in the articles of the
company, presume that the disclosure, if made, would be
20 unfavourable to the company.”;

(e) after sub-section (8), the following sub-section shall
be inserted, namely:—

“(9) If default is made in giving effect to the order of

the Central Government within the period specified in

25 sub-section (5) or to a direction*of that Government given
under the proviso to sub-section (8), the company, and every

officer of the company who is in default, shall be punishable

with fine which may extend to one thousand rupees, and

with a.further fine which may extend to one hundred rupees

30 for every day after the first during which the default
continues.”.

28 In section 113 of the -principal Act, in sub-section (1), for the A;ne!éddment
words “three months after the application”, the words “two months yy3 on
after the application” shall be substituted. .

35 29, .In section 125 of the principal Act, in sub-section (1), the mﬂt
following proviso shall be added at the end, namely: — 125,

“Provided that the Registrar may allow the particulars and
instrument or copy as aforesaid to be filed within seven days
next following the expiry of the said period of twenty-one days

40 _if the combany satisfles the Registrar that it had sufficient cause
S for not filing the particulars and instrument or copy within
2 thaf period » o
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30. In section 138 of the principal Act—

(a) in sub-section (1), for the words “in whole or in part”,
the words “in full” shall be substituted;

(b) in sub-section (3), the words “in whole or in part, as s
the case may be,” shall be omitted.

* ] * * *

31. In section 141 of the principal Act, for sub-section (1), the

follmng sub-section shall be substituted, namely:—

“(1) The Court, on being satisfled—

(a) that the omission to file with the Registrar the °

particulars of any charge created by a company or of any
charge subject to which any property has been acquired
by the company or of any modification of any such charge
or of any issue of debentures of a series, or that the omis-
sion to register any charge within the time required by this IS
Part, or that the omission to give intimation to the Registrar
of the payment or satisfaction of a charge, within the time
required by this Part, or that the omission or mis-statement
of any particular with respect to any such charge, modifica-
tion or issue of debentures of a series or with respect to
any memorandum of satisfaction or other entry made in
pursuance of section 138 or 139, was accidental or due to in-
advertance or to some other sufficient cause or is not of a
nature to prejudice the position of creditors or sharehold-

20

ers of the company; or

(b) that on other grounds it is just and equitable to
grant relief;

may, on the application of the company or any person interested
and on such terms and conditions as seem to the Court just
and expedient, direct that the time for*** the filing of the particulars 30

or for the registration of the charge or for the giving of intimation
of payment or satisfaction shall be extended or, as the case may
require, that the omission or mis-statement shall be rectified.”.

32, In section 142 of the principal Act, in sub-section (1), in
clause (b), the words “in whole or in part”, shall be omitted. 35

33. In section 145 of the principal Act, for the words “any
charge created before the commencement of this Act”, the words



11

“any charge created before, and remaining unsatisfled at, the com-
mencement of this Act,” shall be substituted.

34. In section 147 of the principal Act,— Amendment
— . of nfﬂ.ﬂ
(a) in sub-section (1),— 147.
S (1) in clause (a), after the words “its name”, the
words "and the address of its registered office” shall be in-
serted:

(2) in clause (¢),—
(i) after the words “its name”, the words “and the
10 address of its registered office” shall be inserted;
(ii) the word “, advertisements” shall be omitted;
(iti) for the words “and in all bills of exchange”,
the words “and also have its name so mentioned in all
bills of exchange” shall be substituted;

15 (b) ‘n sub-section (2), after the words “its name” wherever
they occur, the words “and the address of its registered office”

shall be inserted;
(¢) in sub-section (4), in clause (b),—
(i) the word “, advertisement” shall be omitted;
(i) for the words “its name is”, the words “its name

20
and the address of its registered office are” shall be sub-
stituted.
35. In section 149 of the principal Act. sub-section (8) shall be Amendment
of section
omitted. . 149.
" * * L] * L]
25 36. In section 155 of the principal Act,— Amendment
a— of section
(a) in sub-section (1), for clause (a), the following clause !55-
shall be substituted, namely: —
“(a) the name of any person—
(1) is without sufficient cause, entered in the regis-
30 ter of members of a company, or

(it) after having been entered in the register, is,
without sufficient cause, omitted therefrom; or”;
(b) after sub-section (4), the following sub-section shall be
inserted, namely:—

35 “(5) The provisicns of sub-section (1) to (4) shall
apply in relation to the rectification of the register of
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debenture holders as they apply in relation to the rectifica.
tion of the register of members.”.

37. In section 156 of the principal Act,—
(a) after the words “a list of its members”, the words “and
a list of its debenture holders” shall be inserted;

(b) after the words “to be filed”, the words “by the com-

pany” shall be inserted;

(c) the following Explanation shall be inserted, namely:—

“Explanation.—In computing the period of fourteen days
prescribed under this section, the time taken in drawing ;o

up the order of the Court and in obtaining a copy of that
order shall be excluded.”.

38. In section 159 of the principal Act,—

(a) in sub-section (1),—

* * * * ]

15
(1) in clause (g), for the words “and managers”, the
words "managers and secretaries” shall be substituted;

(i1) the following proviso and Explanation shall be added

at the end, namely: —

“Provided that if any of the two immediately preced- 2°
ing returns has given as at the date of the annual general
meeting with reference to which it was submitted, the
full particulars required as to past and present members
and the shares** held and transferred by them, the
return in question may contain only such of the parti- 25
culars as relate to-pe,;sons ceasing to be or becoming
members since that date and to shares transferred-since
that date or to changes as compared with that date in the
number of shares held by a member.

Explanation.—Any reference in this section or in sec- 30
tion 160 or 161 or in any other section or in Schedule V to
the day on which an annual general meeting is held or to the
date of the annual general meeting shall, where the annual
general meeting for any year has not been held be constructed
as a reference to the latest day on or before which that 3§
meeting should have been held in accordance with the pro-
visions of this Act.”;
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(b) in sub-section (2), after the words ‘“as circumstances
admit”, the following words shall be inserted, namely: —

“and where the return is filed even though the annual
general meeting has not been held on or before the latest

5 day by which it should have been held in accordance with
the provisions of this Act, the company shall file with the
return a statement specifying the reasons for not holding the
annual general meeting.”.
39. In section 160 of the principal Act, in sub-section (1),— Amendmen
— of section
* * * . - 160.
0 (a) after clause (a), the following clause shall be inserted,

———
namely: —

‘“(aa) the names of members and the respective dates on
which they became members and the names of persons who
ceased to be members since the date of the annual general

15 meeting of the immediately precaing year, *** and the
dates on which they so ceased;”;

(b) in clause (b), for the words “and its manager”, the
words “its manager and its secretary” shall be substituted.

40. In section 161 of the principal Act, in sub-section (2), in clause Ameadment

P of section
o (), the word “and” at the end of the clause shall be omitted and i61.

after that clause, the following clause shall be inserted, namely:—
“(aa) that since the date of the last annual return the trans-
fer of all shares and debentures and the issue of all further
certificates of shares and debentures have been appropriately
25 recorded in the books maintained for the purpose; and”.
* * * * L

41. In section 165 of the principal Act, in sub-section (4), the Amendment

i f secti
words “on capital account” shall be omitted. % 5'. 1on

42. In section 166 of the principal Act,— Amendmeni

(@) for sub-section (1), the following sub-section shall be 25™"*"
substituted, namely:—

“(1) Every company shall in each year hold in addition
to any other meetings a general meeting as its annual general
meeting and shall specify the meet'ng as such in the notices
calling it; and not more than fifteen months shall elapse bet-
ween the date of one annual general meeting of a company

35 and that of the next:

30



)

Provided that a company may hold its first annual
general meeting within a period of not more than eighteen
months from the date of its incorporation; and if such gene-
ral meeting is held within that period, it shall not be neces-

sary for the company to hold any annual general meeting $
in the year of its incorporation or in the following year:

Provided further that the Registrar may, for any spe-
cial reason, extend the time within which any annual gene-
ral meeting (not being the first annual general meeting)
shall be held, by a period not exceeding three months.”; 10

(b) in sub-section (2),—

(i) the words “; and the notices calling the meeting shall
specify it as the annual general meeting” shall be omitted;

(i) the following provisos shall be added at the end,
namely:— 15

“Provided that the Central Government may exempt
any class of companies from the provisions of this sub-
section subject to such conditions as it may impose:

Provided further that—

(a) a public company or a private company 20
which is a subsidiary of a public company, may by
its articles fix the time for its annual general meet-
ings and may also by a resolution passed in one
annual general meeting fix the time for its subse-
quent annual general meetings; and 26

(b) a private company which is not a subsidiary
of a public company, may in like manner and also
by a resolution agreed to by all the members thereof,
fix the times as well as the place for its annual
general meeting.”. 30

Amendment 43. In section 168 of the principal Act, the following words shall
‘J’g ;“t’” be ‘added at the end, namely: —

“and in the case of a continuing default, with a further fine
which may extend to two hundred and fifty rupees for every day
after the first during which such default continues.”. 35

[ ] * . * -
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44. In section 172 of the principal Act, in sub-section (2), the

fullo_wing proviso shall be added at the end, namely: —

10

IS

25

30

40

“Provided that where the notice of a meeting is given by
advertising the same in a newspaper circulating in the neighbour-
hood of the registered office of the company under sub-section (3)
of section 53, the statement of material facts referred to in section
173 need not be annexed to the notice as required by that section
but it shall be mentioned in the advertisement that the statement
has been forwarded to the members of the company.”.

45. In section 173 of the principal Act, in sub-section (2),—

(a) for the words “the nature and extent of the interest”,
the words “the nature of the concern or interest” shall be subs-
tituted; f

(b) the following proviso shall be added at the end,
namely: —

“Provided that the extent of shareholding interest in
the company of every director, the managing agent, if any,
the secretaries and treasurers, if any, and the manager,
if any, shall also be set out in the statement where such
director or the managing agent or the secretaries and
treasurers or the manager holds not less than twenty per-
cent of the paid-up share capital of the company.”.

46. In section 176 of the principal Act, for sub-section (3), the

following sub-section shall be substituted, namely: —

“(3) Any provision contained in the articles of a public
company or of a private company which is e subsidiary of a
public company, which specifies or requires a longer period than
forty-eight hours before a meeting of the company, for depositing
with the company or any other person any instrument appointing
a proxy or any other document necessary to show the validity or
otherwise relating to the appointment of a proxy in order that
the appointment may be effective at such meeting, shall have
effect as if a period of forty-eight hours had been specified in or
required by such provision for such deposit.”.

Amendment
of section
172.

Amendment
of section

173.

Amendment
of section
176.

47. In section 187 of the principal Act, in sub-section (2), for the (“"mﬂ;:ctm‘g:t

48. After section 187 of the principal Act, the following section

shall be inserted, namely: —

“187A. (1) The President of India or the Governor of a
State, if he is a member of a company, may appoint such person

words “a member”, the words “an individual member” shall be subs-{ 187.
tituted.
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as he thinks fit to act as his representative at any meeting of the

Governors in

mectin, soff company or at any meeting of any class of members of the
companies o —_—
which they company.

are members.

(2) A person appointed to act as aforesaid shall, for the
purposes of this Act, be deemed to be @ member of such a com- 5
pany and shall be entitled to exercise the same rights and powers
(including the right to vote by proxy) as the President or, as the
case may be, the Governor could exercise as a member of the

company.”.
Amendment 49. In section 190 of the principal Act,— 10
of section —
190.

(a) in sub-section (1), for the words “twenty-eight days”,

the words “fourteen days” shall be substituted;

(b) for sub-sections (2) and (3), the following sub-section
shall be substituted, namely: —

“(2) The company shall, immediately after the notice 15
of the intention to move any such resolution has been receiv-
ed by it, give its members notice of the resolution in the same
manner as it gives notice of the meeting, or if that is not
practicable, shall give them notice thereof, either by
advertisement in a newspaper having an appropriate circula-
tion or in any other mode allowed by the articles, not less
than seven days before the meeting.”.

20

Amendment 59. In section 192 of the principal Act,—
of section —
19z (a) in sub-section (1), after the words “every resolution”,

the brackets, words and figures “(together with a copy of the 25
statement of material facts annexed under section 173 to the
notice of the meeting in which such resolution has been passed)”
shall be inserted;

(b) in sub-section (2), for the words “a copy of every such
resolution or agreement”, the words, brackets and figure “a copy 30
of every resolution referred to in sub-section (1) which has the
effect of altering the articles and a copy of every agreement
referred to in that sub-section” shall be substituted;

(c¢) in sub-section (3), for the words “such resolution or
agreement”, the words, brackets and figure “resolution or agree-

ment referred to in sub-section (I1)” shall be substituted; 35
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(d) in sub-section (4), the words “and” at the end of clause
() shall be omitted and after that clause, the following clause

shall be inserted, namely: —
‘“(ee) resolutions passed by a company—

5 (i) according consent to the exercise by its Board
of directors of any of the powers under clause (a), clause
(d) and clause (e) of sub-section (I) of section 293;

(it) approving the appointment of sole selling agents
under section 294; and”

1© . * * . . -

§1. In section 193 of the principal Act, for sub-section (1), the
foIﬁving sub-sections shall be substituted, namely:—

“(1) Every company shall cause minutes of all proceedings
of every general meeting and of all proceedings of every meeting
1§ of its Board of directors or of every committee of the Board,
to be kept by making within fourteen days of the conclusion of
every such meeting concerned, entries thereof in books kept for
that purpose with their pages consecutively numbered.

(1A) Each page of every such book shall be initialled or
20 signed and the last page of the record of proceedings of each
meeting in such books shall be dated and signed—

(a) in the case of minutes of proceedings of a meeting
of the Board or of a committee thereof, by the chairman of
the said meeting or the chairman of the next succeeding

24 meeting;

(b) in the case of minutes of proceedings of a general
meeting, by the chairman of the same meeting within the
aforesaid period of fourteen days or in the event of the death
or inability of that chairman within that period, by a
director duly authorised by the Board for the purpose.

(IB) In no case the minutes of proceedings of a meseting
shall be attached to any such book as aforesaid by pasting or

30

otherwise.”. |

52. For section 194 of the principal Act, the following section shall
35 be mstituted, namely:—

“194. Minutes of meetings kept in accordance with the provi-
sions of section 193 shall be evidence of the proceedings recorded

therein.”.
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53. In section 195 of the principal Act, for the words and figures

“have been made and signed in accordance with the provisions of
sections 193 and 194”, the words and figures “have been kept in
accordance with the prov'sions of section 193” shall be substituted.

. Coa * » " S

54. After section 197 of the principal Act, the following heading

new heading and section shall be inserted, namely:—-

and new

section 197A. “Prohibition of simultaneous appointment of different categories of

Company not
to appoint
or employ
certain
different
categories of
managerial
personne] at
the same
time,

Substitution
of new sec-

tion for sec- be

tion 198.

Overall
maximum
managerial
remunera-
tion and
managerial
remuneration
in case

of absence or
inadequacy
of profits.

managerial personnel

197A. Notwithstanding anything contained in this Act or any I0
other law or any agreement or instrument, no company shall,
after the commencement of the Companies (Amendment) Act,
1960, appoint or employ at the same time, or after the expiry of
six months from such commencement, continue the appointment
or employment at the same time, of more than one of the follow- 5
ing categories of meanagerial personnel, namely: —

(a) managing director,

(b) managing agent,

(¢) secretaries and treasurers, and

(d) manager.”. 20

55. For section 198 of the principal Act, the following section shall
s_qutituted, namely: —

‘198. (1) The total managerial remuneration payable by a
public company or a private company which is a subsidiary of a
public company, to its directors and its managing agent, secre- 25
taries and treasurers or manager in respect of any financial year
shall not exceed eleven per cent. of the net profits of that com-
pany for that financial year computed in the manner laid down
in sections 349, 350 and 351, except that the remuneration of the
directors shall not be deducted from the gross profits: 30

Provided that nothing in this section shall affect the operation
of sections 352 to 354 and 356 to 360.

(2) The percentage aforesaid shall be exclusive of any fees
payable to directors under sub-section (2) of section 309.

(3) Within the limits of the maximum remuneration specified 35
in sub-section (1), a company may pay a monthly remuneration
to its * * * (managing or whole-time director) in accordance
with the provisions of section 309 or to its manager in accordance
with the provisions of section 387.

(49) Notwithstanding anything contained in sub-sections .(1) 40
to (3), if in any financial year, a company has no profits or its
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profits are inadequate, the company may, subject to the approval
of the Central Government, unless such approval 'has been
obtained under any other provision of this Act, pay to its direc-
tors (including any managing or whole-iime director), its manag-
ing agent, secretaries nnd treasurers, or manager or if there are
two or more of them holding office in the company, to all of them
together by way of minimum remuneration, such sum not ex-
ceeding fifty thousand rupees per annum [exclusive of any fces
payable to directors under sub-section (2) of section 309] as it
considers reasonable:

Provided that where a monthly payment is being made or is
proposed to be made to any managing or whole-time director
* * * or the manager or to any one or more of them and the
Central Government is satisfied that for the efficient conduct of
the business of the company the minimum remuneration of fifty
thousand rupees per annum is or will be insufficient, the Central
Government may by order sanction an increase in the minimum
remuneration to such sum, for such period and subject to such
conditions, if any, as may be specified in the order.

Explanation.—For the purposes of this section and sections
309, 310, 311, 348, 352, 381 and 387, “remuneration” shall include,—

(a) any expenditure incurred by the company in pro-
viding any rent-free accommodation, or any other benefit
or amenity in respect of accommodation free of charge, to
any of the persons specified in sub-section (1);

(b) any expenditure incurred by the company in pro-
viding any other benefit or amenity free of charge or at a
concessionel rate to any of the persons aforesaid;

(c) any expenditure incurred by the company in respect
of any obligation or service which, but for such expenditure
by the company, would have been incurred by any of the
persons aforesaid; and

(d) any expenditure incurred by the company to effect
any insurance on the life of, or to provide any pension,
annuity or gratuity for, any of the persons aforesaid or his

spouse or child.’. o
$6. In section 204 of the principal Act,—

(a) for sub-section (I), the following sub-section shall be
substituted, namely: —

“(1) Save as provided in sub-section (2), no compauny
shall aft%r the commencement of this Act, appoint or employ

711(B) LS—4.
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any firm or body corporate to or in any office or place of
profit under the company, other than the office of managing

agent, secretaries and treasurers or trustee for the holders of
debentures of the company, for a term exceeding five years

at a time: 5

Provided that the initial appointment or employment of
a firm or body corporate to or in any office or place of profit
as aforesaid may, with the approval of the Central Govern-
ment, be made for @ term not exceeding ten years.”;

(b) in sub-section (5), for the words “obtains anything”, 10
the words ‘“obtains from the company anything” shall be
substituted.

57. For section 205 of the principal Act, the following section
shall be substituted, namely:—

‘205. (1) No dividend shall be declared or paid by a company ;¢
for any financial year except out of the profits of the company
for that year arrived at efter providing for depreciation in accord-
ance with the provisions of sub-section (2) or out of the profits-
of the company for any previous financial year or years arrived
at after providing for depreciation in accordance with those pro- ,,
visions and remaining undistributed or out of both or out of
moneys provided by the Central Government or a State Gov-
ernment for the payment of dividend in pursuance of a guaran-
tee given by that Government:

Provided that— 25
(a) if the company has not provided for depre-
ciation for any previous financial year or years which
falls or fall after the commencement of the Companies
(Amendment) Act, 1960, it shall, before declaring - or
paying dividend for any financial year provide for such 30
depreciation out of the profits of that financial year or
out of the profits of any other previous financial year or
. years; ‘

(b) if the company has incurred any loss in any
previous financial year or years, which falls or fall after 35
the commencement of the Companies (Amendment)
Act, 1960, then, the amount of the loss or an amount
which is equal to the amount provided for depreciation
for that year or those years whichever is less, shall be
set off against the profits of the company for the year 40

for which dividend is proposed to be decla;'ed or peid or
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against the profits of the company for any previous finan-
cial year or years, arrived at in both cases after provid-
ing for depreciation in accordance with the provisions
of sub-section (2) or against both;

(c) the Central Government may, if it thinks
necessary so to do in the public interest, allow any com-
pany to declare or pay dividend for any financial year
out of the profits of the company for that year or any
previous financial year or years without providing for
depreciation:

Provided further that it shall not be necessary for a
company to provide for depreciation as aforesaid where
dividend for any financial year is declared or paid out of
the profits of any previous financial year or years which falls
or fall before the commencement of the Companies (Amend-
ment) Act, 1960.

(2) For the purpose of sub-section (1), depreciation shall be
provided either—

(a) to the extent specified in section 350; or

(b) in respect of each item of depreciable asset, for such
an amount as is arrived at by dividing ninety-five per cent.
of the original cost there of to the company by the specified
period in respect of such asset; or

(c) on any other basis approved by the Central Govern-
ment which has the effect of writing off by way of depre-
ciation ninety-five per cent. of the original cost to the com-
pany of each such depreciable asset on the expiry of the
specified period; or

(d) as regards any other depreciable asset for which
no rate of depreciation has been laid down by the Indian
Income-Tax Act, 1922 or the rules made thereunder, on
such basis as may be approved by the Central Government
by any general order published in the Official Gazette or
by any special order in any particular case:

Provided that where depreciation is provided for in the
manner laid down in clause (b) or clause (c), then, in the event
of the depreciable asset being sold, discarded, demolished or
destroyed the written down value thereof at the end of the
financial year in which the asset is sold, discarded, demolished
or destroyed, shall be written off in accordanc« with the proviso
to section 850.
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(3) No dividend shall be payable except in cash:

Provided that nothing in this sub-section shall be deemed
to prohibit the capitalization of profits or reserves of a com-
pany for the purpose of issuing fully paid-up bonus shares
or paying up any amount for the time being unpaid on any 5
shares held by the members of the company.

(4) Nothing in this section shell be deemed to affect in any
manner the operation of section 208.

(5) For the purposes of this section—

(a) “specified period” in respect of any depreciable asset 10
shall mean the number of years at the end of which at least
ninety-five per cent. of the original cost of that asset to the
company will have been provided for by way of deprecia-
tion if depreciation were to be calculated in accordance with
the provisions of section 350; 15

(b) any dividend payable in cash may be paid by
cheque or warrant sent through the post directed to the
registered address of the shareholder entitled to the pay-
ment of the dividend or in the case of joint shareholders,
to the registered address of that one of the joint sharehold- 5,
ers which is first named on the register of members, or to
such person and to such address as the shareholder or the
joint shareholders may in writing direct.’.

m&?‘ 58. In section 207 of the principal Act, for the words “three

207. months”, the words “forty-two days’ shall be substituted. 25
Atgnendment 59. In section 209 of the principal Act,—

section —
209. ! (a) for sub-section (1), the following sub-section shall be

substituted, namely: —

“(1) Every company shall keep at its registered office
proper books of account with respect to— 30

(a) all sums of money received and expended by
the company and the matters in respect of which the
receipt and expenditure take place;

(b) all sales and purchases of goods by the com- 35
pany; and

(c) the assets and liabilities of the company:

Provided that all or any of the books of account afore-
said may be kept at such other place in India as the Board
of directors may :lacid~ and when the Board of directors so 40
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decides, the company shall, within seven days of the deci-
sion, file with the Registrar a notice in writing giving the
full address of that other pla?.”;
(b) in sub-section (4), the following proviso shall be insert-

ed, namely: —

E——

“Provided that the books of accounts shall also be open
to inspection by the Registrar or by any officer of Govern-

ment authorised by the Central Government In this behall

if in the opinion of the Registrar or such officer suficient

cause exists for the mspection of the books of accounts.’;

(c) after sub-section (4), the following sub-section shall

be inserted, namely: —

“(4A) The books of account nf every company relating
to a period of not less than eight years immediately preced-
ing the current year shall be preserved in good order:

Provided that in the case of a company incorporated
less than eight years before the current year, the books of
account for the entire period preceding the current year
shall be so preserved.”;

(d) in sub-section (5),—

(i) for the words “fine which may extend to one
thousand rupees”, the words “imprisonment for a term which
may extend to six months, or with fine which may extend
to one thousand rupees, or with both” shall be substituted;

(i) in the proviso, the words “that he had reasonable
ground to believe, and did believe” shall be omitted;

(iii) after the proviso, the following further proviso
shall be inserted; namely: —

“Provided further that no person shall be sentenced
to imprisonment for any such offence unless it was com-
mitted wilfully.”;

(e) in sub-section (6),—

(i) in clause (a), for the words “or secretaries and trea-
surers” occurring at both the places, the words “secretaries
and treasurers or managing director or manager” shall be
substituted;

(i) in clause (d), for the words “secretaries and trea-
surers, every director of the company”, the words ‘“secretar-
ies and treasurers nor managing director nor manager,
every director of the company" shall be substituted;
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30
(f) in sub-section (7),—

(i) after the words “secretaries and treasurers”, the
words “managing director, manager” shall be inserted;

(it) for the words “fine which may extend to one
thousand rupees”, the words “imprisonment for a term which 5
may extend to six months, or with fine which may extend to
one thousand rupees, or with both” shall be substituted.

60. In section 210 of the principal Act,—

(a) in sub-section (3), for clause (b), the following clause

shall be substituted, namely: — Io

“(b) in the case of any subsequent annual general meet-
ing of the company, to the period beginning with the day
immediately after the period for which the account was last
submitted and ending with a day which shall not precede
the day of the meeting by more than six months, or in cases 15
where an extension of time has been granted for holding
the meeting under the second proviso to sub-section (1) of
section 166, by more than six months and the extension so
granted.”;

(b) in sub-section (5), in the first proviso, the words 20

“that he had reasonable ground to believe, and did believe,”
shall be omitted.

61. In section 211 of the principal Act,—

(a) for sub-section (1), the following sub-section shall be

substituted, namely:— 25

‘(1) Every balance-sheet of a company shall give a true
and fair view of the state of affairs of the company as at
the end of the financial year and shall, subject to the provi-
sions of this section, be in the form set out in Part I of
Schedule VI, or as near thereto as circumstances admit or 30
in such other form as may be approved by the Central Gov-
ernment either generally or in any particular case; and in
preparing the balance-sheet due regard shall be had, as far
as may be, to the general instructions for preparation of
balance-sheet under the heading “Notes” at the end of that 35
Part:

Provided that nothing contained in this sub-section shall
apply to any insurance or banking company or any company
engaged in the generation or supply of electricity or to any

40
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has been specified in or under the Act governing such class

of company.’; *

(b) in sub-section (2), in the proviso, after the words
“banking company”, the words “or any company engaged in
the generation or supply of electricity” shall be inserted;

(¢) in sub-section (3), for the words “rmtional interest”, the
words “public interest” shall be substituted;

(d) in sub-section (5), in clause (iii), for the words and
figures “the Electricity Supply Act, 1948”, the words, figures
and brackets “both the Indian Electricity Act, 1910, and the
Electricity (Supply) Act, 1948” shall be substituted;

(e) in sub-section (7), in the first proviso, the words “that
he had reasonable ground to believe and did believe” shall be
omitted;

(f) in sub-section (8), after the words “secretaries and
treasurers,”, the words, “managing director or manager,” shall
be inserted.

62. In section 212 of the principal Act,—

(a) in sub-section (2),—

(i) for clause (a), the following clause shall be substi-
tuted, namely: —
“(a) The balance-sheet referred to in clause (a)
of sub-section (1) shall be made out in accordance with
the requirements of this Act,—

(i) as at the end of the financial year of the
subsidiary, where such financial year coincides with
the financial year of the holding company;

(ii)) as at the end of the financial year of the
subsidiary last before that of the holding company
where the financial year of the subsidiary does not
coincide with that of the holding company;”;

(i) in clause (c), for the words “The financial year
aforesaid”, the words “Where the financial year of the sub-
sidiary does not coincide with that of the holding company,
the financial year aforesaid” shall be substituted;

(b) in sub-section (9), in the first proviso, the words “that
he had reasonable ground to believe, and did believe,” shall be
omitted;

Amendment
of section
212.
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(c) in sub-section (10), after the words “secretaries and
treasurers,”; the words “managing director, manager,” shall be

inserted.
Amendment 63. In section 216 of the principal Act after the words “auditors’
of ection  report”, the brackets and words “(including the auditors’ separate, S

special or supplementary report, if any)” shall be inserted.

Amendment 64. In section 217 of the principal Act,—
of section S

7 (@) in sub-section (1),—

(i) in clause (b), the word “either” and the words “or
in a subsequent balance-sheet; and” shall be omitted; 10

(ii) after clause (c), the following clause shall be
inserted, namely:—
“(d) material changes and commitments, if any,
affecting the financial position of the company which
have occurred between the end of the financial year of 15

the company to which the balance-sheet relates and the
date of the report.”;**

* * * L J *

(b) in sub-section (5), in the second proviso, the words
“that he had reasonable ground to believe, and did believe,” shall 20

be omitted.
* * * *
Amendment 65, In section 220 of the principal Act,—
of section cmo—

220 (8) in sub-section (1), —

(¢) in clause (a),— 25

(1) the words “in the case of a public company”
shall be omitted;

(2) the following proviso shall be added at the end,
. namely: —

“Provided that in the case of a private company, 30
copies of the balance-sheet and copies of the profit
and loss account shall be filed with the R?gistrar
separately.”,

(i1) clause (b) shall be omitted;



(iii) the following proviso shall be added at the end,
mamely: —

“Provided that,—

, (i) in the case of a private company which i
5 not a subsidiary of a public company, or

(i) in the case of a private company of which
the entire paid-up share capital is held by one or
more bodies corporate incorporated outside India,
or

10 (i#1) in the case of a company which becomes a’
public company by virtue of section 43A, if the
Central Government directs that it is not in the
public interest that any person other than a member
of the company shall be entitled to inspect, or obtain
15 copies of, the profit and loss account of the company,

no person other than a member of the company con-
cerned shall be entitled to inspect, or obtain copies of,
the profit and loss account of that company under

section 610.”;
20 (b) in sub-section (2), the words “public or private” shall
be omitted.
66. In section 224 of the principal Act, for sub-section (1), the rAmendment
following sub-sections shall be substituted, namely: — :::cﬁ”

“(1) Every company shall, at each annual general meeting,

25 appoint an auditor or auditors to hold office from the conclusion
of that meeting until the conclusion of the next annual general
meeting and shall, within seven days of the appointment, give
intimation thereof to every auditor so appointed, unless he is a

retiring auditor.

(1A) Every auditor appointed under sub-section (1), unless

3 he is a retiring auditor, shall within thirty days of the receipt
from the company of the intimation of his appointment, inform
the Registrar in writing that he has accepted, or refused to accept
the appointment.”.
35  67. In section 226 of the principal Act, in sub-section (2), in A;nendment
section

clause (a), for the words “those territories”, the word “India” shall 3016,
be substituted.
711 (B) LS—S.
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68. In section 227 of the principal Act,—

(a) in sub-section (3), after clause (b), the following

clause shall be inserted, namely: —

“(bb) whether the report on the accounts of any branch
office audited under section 228 by a person other than the S
company’s auditor has been forwarded to him as required
by clause (c) of sub-section (3) of that section and how
he has dealt with the same in preparing the auditor’s
report;”;

(b) in sub-section (4), after the brackets and letter “(b)", 10

the brackets and letters “(bb)” shall be inserted;

(c) for sub-section (5), the following sub-section shall be

substituted, namely: —

“(5) The accounts of a company shall not be deemed
as not having been, and the auditor’s report shall not state 15
that those accounts have not been, properly drawn up on
the ground merely that the company has not disclosed cer-
tain matters if—

(a) those matters are such as the company is not
required to disclose by virtue of any provisions con- 30
tained in this or any other Act, and

(b) those provisions are specified in the balance-
sheet and profit and loss account of the company.”.

69. In section 228 of the principal Act,—

(a) in sub-section (1),— as

(i) for the words “unless the company in general meet-
ing decides otherwise, be audited”, the words and figures
“be audited by the company’s auditor appointed under
section 224 or” shall be substituted;

(i}) for the words “by a person qualified as aforesaid”, 3°
the words “by the company’s auditor or a person qualified
as aforesaid” shall be substituted;

(b) in sub-section (2), for the words “not so audited”, the

words “audited by a person other than the company’s auditor”
shall be substituted; 35

(c) after sub-section (2), the following sub-sections shall

be inserted, namely: —

“(3) (a) Where a company in general meeting decides
to have the accounts of a branch office audited otherwise
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than by the company’s auditor, the company in that meeting
shall for the audit of those accounts appoint a person quali-
fled for appointment as auditor of the company under sec-
tion 226, or where the branch office is situate in a country
outside India, a person who is either qualified as aforesaid
or an accountant duly qualified to act as an auditor of the
accounts of the branch-office in accordance with the laws of
that country, or authorise the Board of directors to appoint
such a person in consultation with the company’s auditor;

(b) the person so appointed (hereafter in this section
referred to as the branch auditor) shall have the same
powers and duties in respect of audit of the acceunts of the
branch office as the company’s auditor has in respect of the
same;

(¢) the branch auditor shall prepare a report on the
accounts of the branch office examined by him and forward
the same to the company’s auditor who shall in preparing
the auditor’s report, deal with the same in such manner as
he considers necessary;

(d) the branch auditor shall receive such remuneration
and shall hold his appointment subject to such terms and
conditions as may be fixed either by the company in general
meeting or by the Board of directors if so authorised by the
company in general meeting.

(4) Notwithstanding anything contained in the foregoing
provisions of this section, the Central Government may, by
rules made in this behalf, exempt any branch office from the
provisions of this section to the extent specified in the rules
and in making such rules the Central Government shall
have regard to all or any of the following matters, namely: —

(a) the arrangement made by the company for the
audit of accounts of the branch office by a person other-
wise qualified for appointment as branch auditor even
though such person may be an officer or employee of
the company;

(b) the nature and quantum of activity carried on
at the branch office during a period of three years imme-
diately preceding the date on which the branch office is
exempted from the provisions of this section;

(c) the availability at a reasonable cost of a branch
auditor for the audit of accounts of the branch office;
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(d) any other matter which in the opinion of the
Central Government justifies the grant of exemption
to the branch office from the provisions of this section.”.

70. After section 233 of the principal Act, tHe following section
shall be inserted, namely: — ]

“233A. (1) Where the Central Government is of the
opinion—

- (a) that the affairs of any company are not being
managed in accordance with sound business principles or
prudent commercial practices; or 10

(b) that any company is being managed in a manner
likely to cause serious injury or damage to the interests of
the trade, industry or business to which it pertains; or

(c) that the financial position of any company is such
as to endanger its solvency, 15

the Central Government may at any time by order direct that

a special audit of the company’s accounts for such period or

periods as may be specified in the order, shall be conducted and

may by the same or a different order appoint either a chartered

accountant as defined in clause (b) of sub-section (1) of section 20

2 of the Chartered Accountants Act, 1949, (whether or not such 38 of 1949,
chartered accountant is a chartered accountant in practice within

the meaning. of that Act) or the company’s auditor himself to

conduct such special audit.

(2) The chartered accountant or the company’s auditor 25
appointed under sub-section (1) to conduct a special audit as
aforesaid is hereafter in this section referred to as the special
auditor.

(3) The special auditor shall have the same powers and
duties in relation to the special audit as an auditor of a company 30
has under section 227:

Provided that the special auditor shall, instead of mak-
ing his report to the members of the company, make the
same to the Central Government.

(4) The report of the special auditor shall, as far as may be, 35
include all the matters required to be included in an auditor’s
report under section 227 and, if the Central Government so
directs, shall also include a statement on any other matter which

may be referred to him by that Government.
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(5) The Central Government may by order direct any
person specified in the order to furnish to the special auditor

within such time as may be specified therein such information|

or additional information as may be required by the special
auditor in connection with the special audit; and on failure to
comply with such order such person shall be punishable with fine
which may extend to five hundred rupees.

(6) On receipt of the report of the special auditor, the|

Central Government may take such action on the report as it
considers necessary in accordance with the provisions of this
Act or any other law for the time being in force:

Provided that if the Central Government does not take any
action en the report within four months from the date of its
receipt, that Government shall send to the company either a
copy of, or relevant extract from, the report with its comments
thereon and require the company either to circulate that copy

or those extracts to the members or to have such copy or extracts|

read before the company at its next general meeting.

(7) The expenses of, and incidental to, any special audit]

under this section (including the remuneration of the special
auditor) shall be determined by the Central Government (which
determination shall be final) and paid by the company and in
default of such payment shall be recoverable from the com-
pany as an arrear of land revenue.”

71. In section 234 of the principal Act,—

(a) in sub-section (1), for the words “in order that such
document may afford full particulars of the matter to which it”,
the words “with respect to any matter to which such document”

shall be substituted; i
(b) after sub-section (3), the following sub-section shall be
inserted, namely:— ‘

“(34) If no information or explanation is furnished
within the time specified or if the information or explanation
furnished is, in the opinion of the Registrar, inadequate, the
Registrar may by another written order call on the com-
pany to produce before him for his inspection such books
and papers as he considers necessary within such time as he
may specify in the order; and it shall be the duty of the

Amendment
of section

234

company, and of all persons who are officers of the com-
. pany, to produce such books and papers.”;
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(¢) in sub-section (4),—

(i) after the words “any such information or explana-
tion” the words “or if the company or any such person as is
referred to iri sub-section (34) refuses or neglects to produce
any such books and papers” shall be inserted; s

(i1) for clauses (a) and (b), the following clauses shall
be substituted, namely: —

“(a) the company and each such person shall be
punishable with fine which may extend to five hundred
rupees and in the case of a continuing offence, with an 10
additional fine which may extend to fifty rupees for
every day after the first during which the offence conti-
nues; and |

(b) the Court trying the offence may, on the appli-
cation of the Registrar and after notice to the company, 15
make an order on the company for production before the
Registrar of such books and papers as in the opinion of
the Court, may reasonably be required by the Registrar
for the purpose referred to in sub-section (1).”;

(d) for sub-section (5), the following sub-section shall be 20
substituted, namely: —

*(5) On receipt of any writing containing the informa-
tion or explanation referred to in sub-section (1), or of any
book or paper produced whether in pursuance of an order
of the Registrar under sub-section (34) or of an order of the 25
Court under sub-section (4), the Registrar may annex that
writing, book or paper, or where that book or paper is requir-
ed by the company, any copy cr extract thereof, to the
document referred to in sub-section (I); and any writing
or any book or paper or copy or extract thereof so annexed 30
shall be subject to the like provisions as to inspection, the
taking of extracts and the furnishing of copies, as that
document is subject.”;

(e) for sub-section (6), the following sub-section shall be

substituted, namely: — , . | 35

“(6) If such information or explanation is not furnished
within the specified time or if after perusal of such informa-
tion or explanation ar nf the books and papers produced
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whether in pursuance of an order of the Registrar under sub-
section (3A) or of an order of the Court under sub-section
(4), the Registrar is of opinion that the document referred
to in sub-section (1), together with such information or
explanation or such books and papers discloses an ursatis-
factory state of affairs or does not disclose a full and fair
statement of any matter to which the document purports to
relate, the Registrar shall report in writing the circumstances
of the case to the Central Government.”;

(f) in sub-section (7), after the brackets and figure “(3)"” the
brackets, figure and letter “(34)” shall be inserted.”.

72. After section 234 of the principal Act, the following section
shall be inserted, namely:—

“234A. (1) Where, upon information in his possession or
otherwise, the Registrar has reasonable ground to believe that**
books and papers of, or relating to, any company or other body
corporate, or any managing agent or secretaries and treasurers
or managing director or manager of such company or other body

corporate, or any associate of such managing agent or secre-
taries and treasurers, *** may be destroyed, mutilated, altered,

falsified or secreted, the Registrar may make an application to
the Magistrate of the First Class or, as the éase may be, the
Presidency Magistrate having jurisdiction for an order for the
seizure of such ** books and papers.

(2) After considering the application and hearing the
Registrar, if necessary, the Magistrate may, by order, authorise

the Registrar—

(a) to enter, with such assistance as may be required,
the place or places where such *** books and papers are
kept;

(b) to search that place or those places in the manner
specified in the order; and

(c) to seize such *** books and papers as he considers
necessary.

(3) The Registrar shall return the books and papers seized
under this section as soon as may be, and in any case not later
than the thirtieth day, after such seizure, to the company or the
other body corporate or, as the case may be, to the managing
agent or the secretaries and treasurers or the associate of such

Insertion of
new section
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by Registrar.
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managing agent or secretaries and treasurers or the managing
director or the manager or any other person, from whose custody
or power they were seized and inform the Magistrate of such

return:

Provided that the Registrar may, before returning such 5
books and papers as aforesaid, take copies of, or extracts from
them or deal with the same in such other manner as he con-
siders necessary.

(4) Save as otherwise provided in this section, every search made

under this section shall be carried out in accordance with the provi- 10
sions of the Code of Criminal Procedure, 1898, relating to searches ¢ of 1898,
made under that Code.”.

Substitution
of new sec-

73. For section 239 of the principal Act, the following section shall

tion for sec- |be substituted, namely: — ; ‘

,tion 239.

Power of
inspectors te
carry investi-
gation into
affairs of re-
lated compa-
nies or of
managing
agent or
associate, etc.

“239. (1) If an inspector appointed under section 235 or 237 15
to investigate the affairs of a company thinks it necessary for the
purposes of his investigation to investigate also the affairs of—

(a) any other body corporate which is, or has at any
relevant time been the company’s subsidiary or holding
company, or a subsidiary of its holding company, or a hold- 20
ing company of its subsidiary;

(b) any other body corporate which is, or has at any
relevant time been, managed—

(i) by any person as managing agent or as secreta-
ries and treasurers or as managing director or as manager, 25
who is, or was at the relevant time, either the managing
agent or the secretaries and treasurers or the managing
director or the manager of the company; or

(i1) by any person who is, or was at the relevant
time, an associate of the managing agent or secretaries 30
and treasurers of the company; or

(iit) by any person of whom the managing agent or
secretaries and treasurers of the company is, or was at
the relevant time, en associate;

(c) any other body corporate which is, or has at any 35
relevant time been, managed by the company or whose Board
of directors comprises of nominees of the company or is
accustomed to act in accordance with the directions or ins-
tructions of— |

(i) the company, or 40
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(ii) any of the directors of the company, or
(iii) any company any of whose directorships
is held by the employees or nominees of those having

the control and management of the first mentioned
company; or

(d) any person who is or has at any relevant time been
the company’s managing agent or secrétaries and treasurers
or managing director or manager or an associate of such
managing agent or secretaries and treasurers,

the inspector shall, subject to the provisions of sub-section
(2), have power so to do and shall report on the affairs of the
other body corporate or of the managing agent, secretaries and
treasurers, managing director, manager or associate of the
managing agent or secretaries and treasurers, so far as he thinks
that the results of his investigation thereof are relevant to the
investigation of the affairs of the first-mentiohed company.

(2y In the case of any body corporate or person referred to
in clause (b) (ii), (b) (#ii), (c) or (d) of sub-section (1), the
inspector shall not exercise his power of investigating into, and
reporting on, its or his affairs without first having obtained the
prior approval of the Central Government thereto:

Provided that before according approval under this sub-
section, the Central Government shall give the body corpo-
rate or person a reasonable opportunity to show cause why
such approval should not be accorded.”.

74. In section 240 of the principal Act,—

(a) in sub-section (1), for the words “all officers” wherever
they occur, the words “all officers and other employees” shail be
substituted;

(b). in sub-section (2), the words “and for that purpose may
require any of those persons to appear before him lpez‘m:;mﬂ;-‘

s}fa\lf ))e inserted at the end; .

(¢) for sub-section (3), the following sub-sections shall be
substituted, namely:—
“(3) If any such person fails without reasonable cause
or refuses—

(a) to produce to an inspector any book or paper
which it is his duty under sub-section (1) to produce;
er

711(B). LS—6.

Amendment
of section
240.



Insertion of
new section
240A.
Seizure of
documents
by inspector.

&

(b) to appear before the inspector personally when
1equired to do so under sub-section (2) or to answer
any question which is put to him by the inspector in
pursuance of that sub-section; _

the inspector may certify the failure or refusal under his
hand to the Court and make an application to the Court to

hold an enquiry into the case; and the Court may, thereupon,
after taking such evidence, if any, as may be produced against

or on behalf of the alleged offender and hearing his explana--
‘10

tion, if any, make an order for the production by him before
the inspector of all such books or papers within a date to be
specified in the order or requiring such person to answer
any question which may be put to him by the inspector.

(3A) Any such person who disobeys an order of the

Court under sub-section (3), shall be punishable with

imprisonment for a term which may extend to six months,

or with fine which may extend to two thousand rupees, or

with both and also with a further fine which may extend

to two hundred rupees for every day after the first during
which the disobedience continues.”.

(d) in sub-section (6), in clause (c), for the word “officers”

occurring at both the places, the words “oMicers and other

employees” shall be substituted.

75. After section 240 of the principal Act, the following section
shall be inserted, namely:—

“240A. (1) Where in the course of investigation under sec-
tion 235 or section 237 or section 239 or section 247, the inspector
has reasonable ground to believe that the books and papers of, or
relating to, any company or other body corporate or any manag-
ing agent or secretaries and treasurers or managing director or
manager of such company or other body corporate, or any asso-
ciate of such managing agent or secretaries and treasurers may
be destroyed, mutilated, altered, falsified or secreted, the inspec-
tor may make an application to the Magistrate of the First Class
or, as the case may be, the Presidency Magistrate, having juris-

diction for an order for the seizure of such books and papers.

(2) After considering the application and hearing the
inspector, if necessary, the Magistrate may by order authorise
the inspector—

5
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(a) to enter, with such assistance, as may be required, 40

the place or places where such books and papers are kept;
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(b) to search that place or those places in the manner
specified in the order; and

(c) to seize books and papers he considers necessary -
for the purposes of his investigation.

5 (3) The inspector shall keep in his custody the books and
papers seized under this section for such period not later than
the conclusion of the investigation as he considers necessary
and thereafter shell return the same to the company or *** the
other body corporate, or, as the case may be, to the managing

10 agent, or the secretaries and treasurers or the associate of such
manaﬁ??&ent or secretaries and treasurers or the managing
director or the manager or any other person, from whose custody
or power they were seized and inform the Magistrate of such
return.

(4) Save as otherwise provided in this section, every search
made under this section shall be carried out in accordance with
the provisions of the Code of Criminal Procedure, 1898, relating

to searches made under that Code."”.

1s

76. In section 242 of the principal Act, in sub-section (1), for the] Amendment
;of section

20 words “all officers”, the words “all officers and other employees’|iaqa.
shall be substituted. "

77. In section 245 of the principal Act— Amndmm
.of section

(a) in sub-section (1), in clause (c), for sub-clause (1),]a4s.

the following sub-clause shall be substituted, namely: — t

2§ “(i) any company, body corporate, managing agent}]

secretaries and treasurers associate, managing director or|

manager dealt with by the report of the inspector shall be|

liable to reimburse the Central Government in respect of}:
the whole of the expenses, unless and except in so far as,

the Central Government otherwise directs; and”;

(b) for sub-section (3), the following sub-section shall be
substituted, namely: — .

“(3) The amount of expenses in respect of which any

company, body corporate, managing agent, secretaries and]'

38 treasurers, associate, managing director or manager is liable]:
under sub-clause (i) of clause (¢) of sub-section (1) to
reimburse the Central Government shall be recoverable]
from that company, body corporate, managing agent.T'
secretaries and treasurers, associate, managing director or,
manager, as an arrear of land revenue.”. 1

30

40
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Amendment 71 In section 247 of the principal Act, in' sub-section (5), in the
;i,;f“‘” first proviso, for the words “officers and agents”, the words “officers

and other employees and agents” shall be substituted.

Subatinution | 79, For section 250 of the principal Act, the following section
tion for shall be substituted, namely: — 5
section 250.

I mposition of “250. (1) Where it appears to the Central Government,
me:. whether in connection with any investigation under section 247,
and deben- 248 or 240 or otherwise, that there is good reason to find out
t:,;‘;lb';?m the relevant facts about any shares (whether issued or to be
of transfer of issued) and the Central Government is of the opinion that I0
Z':i‘:,'n?,‘;e, such facts cannot be found out unless the restrictions specified

i!.l .'::rtlin in sub-section (2) are imposed, the Central Government may,

by order, direct that the shares shall be subject to the restric-
tions imposed by sub-section (2) for such period not exceeding
three years as may be specified in the order. 15

(2) So long as any shares are directed to be subject to
the restrictions imposed by this sub-section—

(a) any transfer of those shares shall be void;

(b) where those shares are to be issued, they shall not
? be issued; and any issue thereof or any transfer of : the 20
i right to be issued therewith, shall be void,

(c) no voting right shall be exercisable in respeet of
those shares;

(@) no further shares shall be issued in right of those
shares or in pursuance of any offer made to the holder 25
thereof; and any issue of such shares or any transfer of the
right to be issued therewith, shall be void; and

(e) except in a liquidation, no payment shall be made
of any sums due from the company on those shares, whether
in respect of dividend, capital or otherwise. 30

(3) Where a transfer of shares in'a company has taken place
and as a result thereof a change—
(a) in the composition of the Board of directors, or

(b) where the managing agent is an individual, of the
; managing agent, or 35

AN

(c) where the managing agent is 8 firmor a body
corperate, in the constitution of the managing agent,

of the compeny is likely to take place and the Central Gov-

ernment is of the opimion that any such- change would be

oo iAo
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prejudicial to the public interest, that Government may, by

order, direct that—

(i) the voting rights in respect of those shares shall not
be exercisable for such period not exceeding three years as
may be specified in the order; '

(i}) no resolution passed or action taken to effect a
change in the composition of the Board of directors or of,|
or in the constitution of, the managing agent before the date
of the order shall have effect unless confirmed by the Central
Government.
(4) Where the Central Government: has reasonable ground|

to believe that a transfer of shares in a company is likely to
take place whereby a change— :

(a) in the composition of the Board of directors, or

(b) where the managing agent is an individual, of the|’
managing agent, or ‘

(c) where the managing agent is a firm or a body cor-] .
porate, in the constitution of the managing agent, .

of the company is likely to take place and the Central Govern-|.
ment is of the opinion that any such change would be prejudicial] -
to the public interest, that Government may by order direct
that any transfer of shares in the company during such periodH
not exceeding three years as may be specified im the order

shall be wvoid.

(5) The Central Government may, by order at any time,|
vary or rescind any order made by it under sub-section (I) or
sub-section (3) or sub-section (4).

(6) Where the Central Government makes an order under,
sub-section (1) or sub-section (3) or sub-section (4) or sub-|’
section (5) or refuses to rescind any such order, any person
aggrieved thereby may apply to the Court and the Court may,
if it thinks fit, by order, vacate any such order of the Central

Government:
Provided that no order, whether interim or final, shall
be made by the Court without giving the Central Govemn-|
ment an opportunity of being heard.

(7) Any order of the Central Government rescinding an|
order under sub-section (1), or any order of the Court vacating
any such order, which is expressed to be made with a view to
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permitting a transfer of any shares, may continue the restric-
tions mentioned in clauses (d) and (e) of sub-section (2), either
in whole or in part, so far as they relate to any right acquired,
or offer made, before the transfer.

(8) Any order made by the Central Government under sub- s
section (§) shall be served on the company within fourteen days
of the making of the order.

(9) Any person who—

(a) exercises or purports to exercise any right to
dispose of any shares or of any right to be issued with any o
such shares when to his knowledge he is not entitled to do
so by reason of any of the said restrictions applicable to the
case under sub-section (2); or

(b) votes in respect of any shares whether as holder
or proxy, or appoints a proxy to vote in respect thereof,
when to his knowledge he is not entitled to do so by reason
of any of the said restrictions applicable to the case under
sub-section (2) or by reason of any order made under sub-
section (3); or

(c) transfers any shares in contravention of any order 20
made under sub-section (4); or

(d) being the holder of any shares in respect of which
an order under sub-section (2) or sub-section (3) has been
made, fails to give notice of the fact of their being subject
to any such order to any person whom he dges not know 25
to be aware of that fact but whom he knows to be otherwise
entitled to vote in respect of those shares, whether as holder
Oor as proxy,

shall be punishable with imprisonment for a term which may
extend to six months or with fine which may extend to five 30
thousand rupees or with both.

(10) Where shares in any company are issued in contra-
vention of such of the restrictions as may be applicable to the
case under sub-section (2), the company, and every officer of
the company who is in default, shall be punishable with fine 35
which may extend to five thousand rupees.

(11) A prosecution shall not be instituted under this section
except by, or with the consent of, the Central Government.

(12) This section shall apply in relation to debentures as it
applies in relation to shares.”. 40
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EO: In section 252 of the principal Act— Améndment

(a) in sub-section (I), the words “ and every private ;’;;‘“"'
company which is a subsidiary of a public company,” shall be
omitted;

5. (b) in sub-section (2), the words “which is not a sub-
sidiary of a public company” shall be omitted.

81. In section 253 of the principal Act, the words “public or Amendment

private” shall be omitted. oty

82. In section 255 of the principal Act, in sub-section (1), for gw:m
10 the words “Not less than two-thirds”, the words “Unless the articles ass.

provide for the retirement of all directors at every annual general
meeting, not less than two-thirds® shall be substituted.

' 83. In section 256 of the principal Act, after sub-section "(5), Amendment
the following Explanation. shall be inserted, namely: — of section

256.
15 ‘Explanation.—In this section and in section 257, the expression
“retiring director” means a director retiring by rotation.’.

- 84 In section 257 of the principal Act, after sub-section (1), Am'::gmm
the following sub-section shall be inserted, namely:— of section

287.
“(1A) The company shall inform its members of the candi-

20 dature of a person for the office of director or the intention of
a member to propose such person as a candidate for that office,
by serving individual notices on the members not less than
seven days before the meeting:

Provided that it shall not be necessary for the company to

26 serve individual notices upon the members as aforesaid if the

. company advertises such candidature or intention not less than

seven days before the meeting in at least two newspapers cir-

culating in the place where the registered office of the company

s located, of which one is published in the English language and
the other in the regional language of that place.”.

30
85. In section 261 of the principal Act,— Amendment

' f section
(a) in sub-section (1), for the words “none of the follow- 261,

ing persons shall be appointed as a director of the company
whose perfod of office is liable to determination by retirement
of directors by rotation, except by a special resolution passed
by the company:—", the following words and figures shall be
substituted, namely:—
“none of the following persons shall be appointed—
X ' (i) as a director of the company whose period of
4© office is liable to determination by retirement of direc-
tors by rotation, or

35
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(i) to fill a casual vacancy in the office of a dire¢-
tor under section 262, or

(iii) as an additional director under section 260,
or

(iv) as an alternate direetor under section 313, s
except by a special resolution passed by the company:—";

(b) in sub-section (2), for the words “as a director of the
company”, the words and figures “as a director or an additional
or alternate director of the company or to fill a casual vacancy
in the office of a director under section 262” shall be substitiited. 10

86. In section 263 of the principal Act, in sub-section (2), in the

promo, for the words “retiring directors”, the words “the director
retiring by rotation” shall be substituted.

87. After section 263 of the principal Act, the following section
shall be inserted, namely: — 1S

“263A. Nothing contained in sections 177, 255, 256 and 263
shall affect any provision in the articles of a company for the
election by ballot of all its directors at each annual general
meeting if such company does not carry on business for profit
or prohibits the payment of a dividend to its members.”. 20

88. For section 264 of the principal Act, the following section

shall be substituted, namely: —

“264. (1) Every person (other than a person who has left
at the office of the company a notice under section 257 signify-
ing his candidature for the office of a director) proposed as a 2§
candidate for the office of a director shall sign, and file with the
company, his consent in writing to act as a director, if appointed.

(2) A person other than a director re-appointed after
retirement by rotation shall not act as a director of a company
unless he has within thirty days of his appointment signed, 30
and filed with the Reg:l'strar, his consent in writing to act as such
director.

(3) This section shall not apply to a private company
unless it is a subsidiary of a public company.”.

~ 89. In section 267 of the principal Act, in clause (c), the words
“iry India” shall be omitted. 35
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'90. For section 269 of the principal Act, the following section Substitution

shall be substituted, namely: — ‘t’ifox??:r :2:

tion 269.
“269. (1) In the case of a public company or a private Appointment
company which is a subsidiary of a public company, whether op;inur:e‘:t.of
such public company or private company is an existing com- managing or
pany or not, the appointment of a person for the first time as }folc-tme
a managing or whole-time director shall not have any effect require Go-

unless approved by the Central Government: :;m‘f:l' in

. certain cases.

Provided that in the case of a public company, or a private
company which is a subsidiary of a public company, incor-
porated after the commencement of the Companies (Amend-
ment) Act, 1860, the appointment of a person as a managing or
whole-time director for the first time after such incorporation
may be made without the approval of the Central Government
but such appointment shall cease to have effect after the expiry
of three months from the date of such incorporation unless
the appointment has been approved by that Government.

(2) Where a public company or a private company which
is a subsidiary of a public company, is an existing company, the
re-appointment of a person as a managing or whole-time
director for the first time after the commencement of the Com-
panies (Amendment) Act, 1960, shall not have any effect unless

approved by the Central &overnment.”.

91. In section 271 of the principal Act, for the words “this Act”, Amendment
the words, brackets and figures “the Companies (Amendment) Act, ;;,'.”“”

1960,” and for the words “file with the company”, the words “file
With the Registrar” shall be substituted.

92. In section 274 of the principal Act, in sub-section (1), In pAmendment

clause (d), the words “in India” shall be omitted. g; :ection
93. In section 280 of the principal Act,— Amendment

(a) in sub-section (2), after the existing proviso, the follow- ‘,’{o‘f““"

ing further proviso shall be inserted, namely:—

“Provided further that where a person has been ap-
pointed . * * as a director
of a public company or of a private company which is a
subsidiary of a public company, before he has attained the
age of sixty-five years, he shall not be required to vacate
his office within a period cf three years after his appoint-
ment merely on the ground that he has attained that age

“Within that period.”;
711(B) LS—-17.
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(b) in sub-section (3), for the words ‘“retiring directors”,

the words “a director retiring by rotation” shall be substituted.

94. In section 283 of the principal Act,—

(a) in sub-section (1),--

(i) for the word;v. “The office of a director shall be 5
vacated if—", the words “The office of a director shall
become vacant if—" shall be substituted;

(ii) for clause (e), the following clause shall be sub-
stituted, namely:—

“(e) he is convicted by a Court of any offence 10
involving moral turpitude and sentenced in respect
thereof to imprisonment for not less than six months;”;

(iii) in clause (f), the words *“unless the Central
Government has, by notification in the Official Gazette,
removed the disqualification incurred by such failure” shall 15
be added at the end;

(iv) in clause (h), for the words “he, or any firm in
which”, the words and brackets “he (whether by himself
or by any person for his benefit or on his account), or any
firm in which” shall be substituted; 20

(v) the word “or” at the end of clause (j) shall be
omitted and the word “; or” shall be added at the end of
clause (k) and after that clause, the following clause shall

be inserted, namely: —

“(l) having been appointed a director by virtue as
of his holding any office or other employment in the
company, or as a nominee of the managing agent of
the company, he ceases to hold such office or other
employment in the company or, as the case may be.
the managing agency comes to an end.”; 30

(b) after sub-section (2), the following sub-section shall

ba inserted, namely:—

“(2A) Subject to the provisions of sub-sections (1)
and (2), if a person functions as a director when he
knows that the office of director held by him has become 35
vacant on account of any of the disqualifications, specified
in the several clauses of sub-section (I), he shall be
punishable with fine which may extend to five hundred
rupees for each day on which he so functions as a director.”.
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95. For section 285 of the principal Act, the following section Substitution
of new sec-

shall be substituted, namely: — tion for scc-

tion 285s.

its Board te
meet at Jeast

“285. In the case of every company, a meeting of
Board of directors shall be held at least once in every three gnc.

b calendar months; and not more than two

such meeting is held and the date of the next meeting:

Provided that the Central Government may, by notifica-

tion in the Official Gazette, direct that the provisions of this

To section shall not apply in relation to any class of companies or
shall apply in relation thereto subject to such exceptions,
modifications or conditions as may be specified in the notifica-

tion.”.

* three
months shall gvery th

intervene between the last day of the calendar month in which x?mnths.

n

96. In section 287 of the principal Act, in sub-section (2), in the Amendment

of section

15 proviso, after the words “who are not interested”, the words “present ,g-.
at the meeting being not less than two” shall be inserted.

Amendment

97. In section 292 of the principal Act,— of scction

(a) in sub-section (1), for the proviso, the following pro- **

visos and Explanations shall be substituted, namely: —

“Provided that the Board may, by a resolution passed
at a meeting, delegate to any committee of directors, the
managing director, the managing agent, secretaries and
treasurers, the manager or any other principal officer of the
company or in the case of a branch office of the company, a
25, principal officer of the branch office, the powers specified in

clauses (c), (d) and (e) to the extent specified in sub-
sections (2), (3) and (4) respectively, on such conditions
as the Board may prescribe:

Provided further that the acceptance by a banking
30 company in the ordinary course of its business of deposits
of money from the public repayable on demand or other-
wise and withdrawable by cheque, draft, order or otherwise,
or the placing of moneys on deposit by a banking company
with another banking company on such conditions as the
Board may prescribe, shall not be deemed to be a borrowing
of moneys or, as the case may be, a making of loans by a
banking company within the meaning of this section.

20

35

Explanation I.—Nothing in clause (c¢) of sub-section (1)
shall apply to borrowings by a banking company from other
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banking companies or from the Reserve Bank of India, the

State Bank of India nr any other banks established by or
under any Act.

Explanation II.—In respect of dealings between a com-
pany and its bankers, the exercise by the company of the 5
power specified in clause (c) of sub-section (1) shall mean
the arrangement made by the company with its bankers for
the borrowing of money by way of overdraft or cash credit
or otherwise and not the actual day to day operation on
overdraft, cash credit or other accounts by means of which 10
the arrangement so made is actually availed of.”;

(b) in sub-section (2), after the words “the total amount”,

the words “outstanding at any one time” shall be inserted.
98. In section 293 of the principal Act,—

(a) in sub-section (1),— 15

() in clause (b), the words “except - in the case of
renewal or continuance of an advance made by a banking

company to its director in the ordinary course of business”
shall be added at the end;

(i) in clause (c), for the words “the sale proceeds 2°
resulting from the acquisition, after the commencement of
this Act, without the consent of the company”, the words
“the amount of compensation received by the company in
respect of the compulsory acquisition, after the commence-
ment of this Act” shall be substituted: 25

(iii) the existing Explanation shall be numbered as
Explanation III and before the Explanation as so numbered, '
the following Explanations shall be inserted, namely:—

‘Explanation I.—Every resolution passed by the com-
pany in general meeting in relation to the exercise of the
power referred to in clause (d) or in clause (e) shall
specify the total amount up to which moneys may be
borrowed by the Board of directors under clause (d) or,
as the case may be, the total amount which may be
contributed to charitable and other funds in any finan- 33
cial year under clause (e).

Explanation II.—The expression “temporary loans”
in clause (d) means loans repayable on demand or with-
in six months from the date of the loan such as short
term, cash credit arrangements, the discounting of bills 40
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and the issue of other short term loans of a seasonal

character, but does not include loans raised for the pur-
pose of financing expenditure of a capital nature.’;

(b) after sub-section (5), the following sub-sections shall

be inserted, namely: —

“(6) Every company shall disclose in its profit and loss
account any amount contributed by it under clause (e) oi
sub-section (1) to any political party or for any political
purpose to any individual or body during the financial year
to which that account relates, giving particulars of the total
amount contributed and the name of the party, individual
or body to which or to whom such amount has been contri-

buted.

(7) The provisions of this section in so far as they relate
to contributions made by a company to any political party
or for any political purpose to any individual or body shall
also apply to a private company which is not a subsidiary of
a public company.”.

99. In section 204 of the principal Act,— Ameadment
— 294.

(a) for sub-sections (1) and (2), the following sub-sections
shall be substituted, namely: —

25

30

35

“Appointment of sole selling agents.

(1) No company shall, after the commencement of the
Companies (Amendment) Act, 1960, appoint a sole selling
agent for any area for a term exceeding five years at a time:

Provided thet nothing in this sub-section shall be deem-
ed to prohibit the re-appointment, or the extension of the
term of office, of any sole selling agent by further pericds
not exceeding five years on each occasion.

(2) After the commencement of the Companies (Amend-
ment) Act, 1960, the Board of directors of a company shall
not appoint a sole selling agent for any area except subject
to the condition that the appointment shall cease to be valid
it it is not approved by the company in the first general meet-
ing held after the date on which the appointment is made.

(24) If the company in general meeting as aforesaid
disapproves the appointment, it shall cease to be valid with
effect from the date of that general meeting.”;
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(b) after sub-section (3), the following sub-sections shall
be inserted, namely: —

“(4) Notwithstanding anything contained in the fore-
going provisions of this section—

(a) where at any time during the period beginning ¢
on the 1st day of April, 1956 and ending on the com-
mencement of the Companies (Amendment) Act, 1960,

a managing agent has ceased to hold office as such and
has been appointed as the sole selling agent of the com-
pany whose managing agent he was, the sole selling 10
agency agreement whether taken in his own name or
in association with, or in the name of, any other person
for his benefit or on his own account, shall unless
approved by the Central Government within a period cf
six months from such commencemen:, become void and 15
inoperative and the appointment as sole selling agent
shall, unless it has terminated by efflux of time, come to
an end on the expiry of that period;

(b) no managing agent—

(i) who has ceased to hold office as such before 20
the commencement of the Companies (Amendment)
Act, 1960, but has not been appointed before such
commencement as the sole selling agent of the com-
pany whose managing agent he was, or

(i1) who has ceased to hold office as such after 54
the commencement of the Companies (Amendment)
Act, 1960,

shall be appointed after such commencement during a period

of three years from the date of such cesser as the sole selling
agent of the company whose managing agent he was except 30
with the approval of the Central Government obtained in
this behalf.”.

(5) (a) Where a company has a sole selling agent (by
whatever name called) for an area and it appears to the
Central Government that there is good reason so to do, the 35
Central Government may require the company to furnish to
it such information regarding the terms and conditions of
the appointment of the sole selling agent as it considers
necessary for the purpose of determining whether or not such
terms and conditions are prejudicial to the interests of the 40
company;
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(b) if the company refuses or neglects to furnish any
such information, the Central Government may appoint a
suitable person to investigate and report on the terms and
conditions of appointment of the sole selling agent;

(c) if after perusal of the information furnished by the
company or, as the case may be, the report submitted by
person appointed under clause (b), the Central Government
is of the opinion that the terms and conditions of appoint-
ment of the sole selling agent are prejudicial to the interests
of the company, the Central Government may, by order,
make such variations in those terms and conditions as would
in its opinion make them no longer prejudicial to the
interests of the company;

(d) as from such date as may be specified by the Central
Government in the order aforesaid, the appointment of the
sole selling agent shall be regulated by the terms and condi-
tions as varied by the Central Government.

(6) (a) Where a company has more selling agents than
one (by whatever name called) in any area or areas and it
appears to the Central Government that there is good reason
so to do, the Central Government may require the company
to furnish to it such information regarding the terms and
conditions of appointment of all the selling agents as it
considers necessary for the purpose of determining whether
any of those selling agents should be declared to be the sole
selling agent for such area or any of such areas;

(b) if the company refuses or neglects to furnish any
such information, the Central Government may appoint a
suitable person to investigate and report on the terms and
conditions of appointment of all the selling agents;

(c) if after perusal of the information furnished by
the company or, as the case may be, the report submitted
by the person appointed - under clause (b), the Central
Government is of the opinion that having regard to the
terms and conditions of appointment of any of the selling
agents and to any other relevant factors, that selling agent
is to all intents and purposes the sole selling agent for such
area, although there may be one or more other selling agents
of the company operating in that area, the Central Govern-
ment may by order declare that selling agent to be the sole
selling agent of the company for that area with effect from
such date as may be specified in the order and may make
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suitable variations in such of the terms and conditions of
appointment of that selling agent as are in the opinion of

the Central Government prejudicial to the interests of the
company;

(d) as from the date specified in clause (c) the appoint- ¢
ment 0f the selling agent declared to be the sole selling agent
shall be regulated by the terms and conditions as varied by
the Central Government.

(7) It shall be the duty of the company—

(a) to produce to the person appointed under clause 1o
(b) of sub-section (5) or clause (b) of sub-section
(6), all books and papers of, or relating to, the company
which are in its custody or power; and

(b) otherwise to give to that person all assistance
in connection with the investigation which the company 1s
is reasonably able to give.

(8) If a company refuses or neglects—

(a) to furnish the information required by the
Central Government under clause (a) of sub-section
(5) or clause (a) of sub-section (6), or 20

(b) to produce to the person appointed under clause
(b) of sub-section (5) or clause (b) of sub-section
(6) any books and papers which are in its custody or
power or otherwise to give to that person any assistance
which it is reasonably able to give, 25§

the company and every officer of the company who is in
default shall be punishable with fine which may
extend to five thousand rupees and with a further fine of not
less than fifty rupees for every day after the first during
which such refusal or neglect continues.”. 30

100. In section 285 of the principal Act,—

(a) in sub-section (1), for the words “shall, without obtain-

ing the previous approval of the Central Government in that
behalf,”, the words “without obtaining the previous approval of
the Central Government in that behalf shall, directly or indirec- 3¢
tly,” shall be substituted;

(b) for sub-scction (2), the following sub-section shall be
substituted, namely: —
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“(2) Sub-section (1) shall not apply to—

(a) any loan made, guarantee given or security
provided—

-
(i) by a private company unless it is a suluidiary #*
5 of a public company, or . &
N R

(ii) by a banking company;
(b) any loan made—
(i) by a holding company to its subsidiary, or

(ii) by a company which is the managing agent
10 or secretaries and treasurers of another company to
that other company;

{c) any guarantee given or security provided—

(i) by a holding company in respect of any loan
made to its subsidiary, or

15 (ii) by a company which is the managing agent
or secretaries and treasurers of another company in
respect of any loan made to that other company.”;

(c) in sub-section (6), after the words “or security provid-
ed”, the words, letters and figures “after the 1st day of April,
20 1956,” shall be inserted.

101. For section 296 of the principal Act, the following section gg:g‘“:c":‘

shall be substituted, namely: — t:on fq’; sec-
° tion 296.

“296. Section 295 shall apply to any transaction reprelented llci::on
by a book debt which was from its inception in the nature of a 5o

25 loan or an advance.”. fm in cer-
nin cases

102. In section 297 of the principal Act, for sub-sections (2), (3), Amendment
(4) and (5), the following sub-sections shall be substituted, name- ‘,’27.
ly:—
“(2) Nothing contained in clause (a) of sub-section (1) shall
30 affect—

(a) the purchase of goods ‘and materials from the com-
pany, or the sale of goods and materials to the company, by
any director, relative, firm, partner or private company as
aforesaid for cash at prevailing market prices; or

35 (b) any contract or contracts between the company om
one side and any such director, relative, firm, partner or pri-
vate company on the other for sale, purchase or supply of

711(B) LS—8. . b



58

any goods, materials and services in which either the
company or the director, relative, firm, partner or private
company, as the case may be, regularly trades or does
business:

Provided that such contract or contracts do not relate to
goods and materials the value cf which, or services the cost of
which, exceeds five thousand rupees in the aggregate in any
year comprised in the period of the contract or contracts; or

(c) in the case of a banking or insurance company any
transaction in the ordinary course of business of such com-
pany with any director, relative, firm, partner or private
company as aforesaid.

(3) Notwithstanding anything contained in sub-sections (1)
and (2), a director, relative, firm, partner or private company as
aforesaid may, in circumstances of urgent necessity, enter, without
obtaining the consent of the Board, into any contract with the
company for the sale, purchase or supply of any goods, materials
or services even if the value of such goods or cost of such services
exceeds five thousand rupees in the aggregate in any year com-
prised in the period of the contract; but in such a case, the con-
sent of the Board shall be obtained at a meeting within three
months of the date on which the contract was entered into,

(4) Every consent of the Board required under this section
shall be accorded by a resolution passed at a meeting of the
Board and not otherwise; and the consent of the Board required
under sub-section (1) shall not be deemed to have been given
within the meaning of that sub-section unless the consent is ac-
corded before the contract is entered into or within three months
of the date on which it was entered into.

(5) If consent is not accorded to any contract under this
section, anything done in pursuance of the contract shall be
voidable at the option of the Board.

(6) Nothing in this section shall apply to any case where
the consent has been accorded to the contract before the com-
mencement of the Companies (Amendment) Act, 1960.”.

103. In section 298 of the principal Act, the words “notwithstand-

ing anything contained in this Act,” shall be omitted.

104. In section 299 of the principal Act, after sub-section (5), the

following sub-section shall be inserted, namely: —

25

30

35

“(6) Nothing in this section shall apply to any contract 4°

or arrangement entered into or to be entered into between



two ¢ompanies where any of the directors of the one com-
pany or two or more of them together holds or hold not

more than two per cent. of the paid-up share capital in
the other company.”.

5  105. In section 300 of the principal Act, in sub-section (2), in
clause (d), for the words, brackets and figure “consists solely in his
being a director of such company and the holder of not more than
shares of such number or value therein as is requisite to qualify
him for appointment as a director thereof, he having been nominated

10 as such director by the company referred to in sub-section (1)”, the
following words, brackets and figures shall be substituted, namely: —

“consists solely—

() in his being a director of such company and the
holder of not more than shares of such number or value
IS therein as is requisite to qualify him for appointment as a
director thereof, he having been nominated as such director
by the company referred to in sub-section (1), or

(i1) in his being a member holding not more than two
per cent. of its paid-up share capital”.

20  106. In section 301 of the principal Act, for sub-sections (1), (2)
and (3), the following sub-sections shall be substituted, namely: —

“(1) Every company shall keep one or more registers in
which shall be entered separately particulars of all contracts or
arrangements to which section 297 or section 299 applies,

25 including the following particulars to the extent they are appli-
cable in each case, namely:—

(a) the date of the contract or arrangement;
(b) the names of the parties thereto;
(c) the principal terms and conditions thereof;

30 (d) in the case of a contract to which section 297 applies
or in the case of a contract or arrangement to which sub-
section (2) of section 289 applies, the date on which it was
placed before the Board;

(e) the names of the directors voting for and against
the contract or arrangement and the names of those remain-

35
ing neutral.

(2) Particulars of every such contract or arrangement to
which section 287 or, as the case may be, sub-section (2)

Amendment
of section
300.
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of section 200 applies, shall be entered in the relevant register
aforesaid—

(a) in the case of a contract or arrangement requiring
the Board’s approval, within seven days (exclusive of pub-
lic holidays) of the meeting of the Board at which the
contract or arrangement is approved,

(b) in the case of any other contract or arrangement,
within seven days of the receipt at the registered office of
the company of the particulars of such other contract or
arrangement or within thirty days of the date of such
other contract or arrangement whichever is later;

and the register shall be placed before the next meeting of the
Board and shall then be signed by all the directors present at
the meeting.

(3) The register aforesaid shall also specify, in relation to
each director of the company, the names of the firms and bodies
corporate of which notice has been given by him under sub-
section (3) of section 299.

(34) Nothing in sub-sections (1), (2) and (3) shall apply—

10

15

(e) to any contract or arrangement for the sale, 2°

purchase or supply of any goods, materials or services if
the value of such goods and materials or the cost of such
services does not exceed one thousand rupees in the aggre-
gate in any year; or

(b) to any contract or arrangement (to which section 25

297 or, as the case may be, section 299 applies) by a banking
company for the collection of bills in the ordinary course
of its business or to any transaction referred to in clause (c)
of sub-section (2) of section 297.”.

107. In section 302 of the principal Act, in sub-section (7), the 30

words “or proposed resolution” and the words “or proposed contract”
shall be omitted.

108. In section 303 of the principal Act,—
(a) in sub-section (1),—

(i) in clause (a), after the words “any former name or 35

surname in full”, the words “his father’s name and sur-
name in full or where the individual is a married woman,
the husband’s name and surname in full”, shall be inserted;

(it) in clause (b), after the words “that nationality”,

the words “the father’s name or where a director is a
married woman, the husband’s name”, shall be inserted;
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(iti) in clause (c), after the words “that nationality”,

the words “the father's name or where a partner is a
married woman, the husband’s name” shall be inserted;

(iv) in clause (1) of the Explanation for the words
“whose instructions”, the words “whose directions or
instructions” shall be substituted;

(b) in sub-section (2),—

(i) for the words “a return in the prescribed form”,
the words “a return in duplicate in the prescribed form"
shall be substituted;

(i) for the words “a notification in the prescribed
form”, the words “a notification in duplicate in the prescribed
form” shall be substituted;

(iit) the following proviso shall be added at the end,
namely: —

“Provided that the notification of any change in any
of the particulars contained in the register shall be sent
within twenty-eight days of the close of the year during
which the change occurred.”.

109. For section 305 of the principal Act, the following section
shall be substituted, namely: —

“305. (I) Every director, managing director, managing
agent, secretaries and treasurers, manager or secretary of any
company, who is appointed to, or relinquishes, the office of
director, managing director, managing agent, secretaries and
treasurers, manager or secretary of any other body corporate,
shall, within twenty days of his appointment to, or ag the case
may be, relinquishment of, such office, disclose to the company
aforesaid the particulars relating to the office in the other body
corporate which are required to be specified under sub-section (1)
of section 303; and if he fails to do so, he shall be punishable
with fine which may extend to five hundred rupees.

(2) The provisions of sub-section (I) shall also apply to a
person deemed to be a director of the company by virtue of the
Explanation to sub-section (1) of section 303 when such person

is appointed to, or relinquishes, any of the offices in the other
body corporate referred to in sub-section (1).”,

Substitution
of new sec-
tion for sec-
tion 308.
Duty of
directors,
etc., to maks
disclosure.
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f,“'?n:!mm 110. In section 307 of the principal Act, after sub-section (10), the
307 °®  following sub-section shall be inserted, namely:—

“(11) The provisions of this section and section 308 shall
apply to managing agents, secretaries and treasurers and
managers as they apply to directors.”.

Amendment 111. In section 309 of the principal Act,—
of section ——
309 (a) for sub-sections (2) and (3), the following sub-sections

shall be substituted, namely:—

“(2) A director may receive i-emuneration by way of a 10
fee for each meeting of the Board, or a committee thereof,
attended by him:

Provided that where immediately before the commence-
ment of the Companies (Amendment) Act, 1960, fees for
meetings of the Board and any committee thereof, attended ;g
by a director are paid on a monthly basis, such fees may
continue to be paid on that basis for a period of two years
after such commencement or for the remainder of the term
of office of such director, whichever is less, but no longer.

(3) A director who is either in the whole-time employ- 20
ment of the company or a managing director may be paid
remuneration either by way of a monthly payment or at a
specified percentage of the net profits of the company or
partly by one way and partly by the other:

Provided that except with the approval of the Central 25
Government such remuneration shall not exceed five per

cent. of the net profits for one such director, and if there
is more than one such director, ten per cent. for all of them

together.”;
(b) in sub-section (4), the following proviso shall be added 30

at the end, namely:—

(‘Provided that the company in general meeting may,
with the approval of the Central Government, authorise
the payment of commission at a rate exceeding one per cent.,
or as the case may Dbe, three per cent. of its net profts.”;

) (c) after sub-section (5), the following sub-secticns shall 35

be Inserted, namely: —
“(54) If any director draws or receives, directly or
indirectly, by way of remuneration any such sums in excess



n‘
of tht.e limit prescribed by this section or without the prior
sanction of the Central Government, where it is required, he

fhall refund such sums to the company and until such sum
is refunded, hold it in trust for the company.

5 (5B) The company shall not waive the recovery of any
sum refundable to it under sub-section (5A) unless per-
mitted by the Central Government.”.

112. In section 310 of the principal Act, for the words “In the Amendment
of section

case of a public company, or a private company which is a subsidiary 31o.

10 of a public company, an amendment of any provision relating to the
remuneration of any director including a managing or whole-time
director, which purports to increase”, the words “In the case of a
public company, or a private company which is a subsidiary of a
public company, any provision relating to the remuneration of any

15 director including a managing or whole-time director, or any amend-
ment thereof, which purports to increase” shall be substituted.

113. In section 313 of the.principal Act, for sub-section (2), the Amendment
following sub-section shall be substituted, namely: — ;’f," crion
“(2) An alternate director appointed under sub-section (1)

20 shall not hold office as such for a period longer than that permis-

sible to the original director in whose place he has been appoint-
ed and shall vacate cffice if and when the original director
returns to the State in which meetings of the Board are ordinarily
held.”.
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