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REPORT OF THE JOINT COMMITTEE

On behalf of the Joint Committee to which the Bill* further to
amend the Companies Act, 1956, was referred, I, having been
authorised by the Committee, present on their behalf, their report,
with the Bill as amended by the Committee annexed thereto.

2. The Bill was introduced in the Lok Sabha on the 1st May, 1859.
The motion for reference of the Bill to a Joint Committee of the
Houses was moved in the Lok Sabha by Shri Nityanand Kanungo,
the Minister of Commerce, on the 6th May, 1959 and was discussed
and adopted on the same day (Appendix I).

3. The Rajya Sabha discussed the motion on the 7th and 8th May,
1959 and concurred in the said motion on the 8th May, 1959
(Appendix II). '

4. The message from the Rajya Sabha was read out to the Lok
Sabha on the 9th May, 1959.

5. The Committee held twenty-seven sittings in all.

8. The first sitting of the Committee was held on the 8th May,
1959 to draw up a programme of work. The Committee at this
sitting decided to hear evidence from associations, public bodies and
individuals desirous of presenting their suggestions or views before
the Committee and to issue a press communique inviting memo-
randa for the purpose. The Chairman was authorised to decide,
after examining the memoranda submitted by them, as to which of
the associations, public bodies etc. should be called to give oral evi-
dence before the Committee.

7. 64 memoranda/representations on the Bill were received by the
Committee from different associations, public bodies and individuals
as mentioned in Appendix III

8. At their second sitting held on the 6th July, 1959, the Com-
mittee had a preliminary discussion. At their third, fourth, fifth,
sixth and seventh sittings held on the 7th, 8th, 9th, 10th end 11th
July, 1959, respectively, the Committee heard the evidence given by
fourteen associations etc. specified in Appendix IV.

9. The Committee have decided that the whole of the evidence
given before them should be laid on the Table of the House,

*Published in Part II, Section 2 of the Gazette of India, Extraordinary, dated the
18t May, 1959.
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10. At their eighth, ninth and tenth sittings held on the 13th, 14th

and 15th July, 1959, respectively, the Committee had a general dis-
cussion on the important provisions of the Bill.

11. The Committee considered the Bill clause by clause at their
sittings held from 14th to 17th October, 1959, 25th and 27th to 20th
Jenuary, 1960, and 16th and 18th to 21st July, 1960.

12. The report of the Committee was to be presented by the last
day of the first week of the Eighth Session of Second Lok Sabha.
The Committee were granted four extensions of time; for the first
time on the 3rd August, 1959 upto the last day of the first week of
the Ninth Session, again on the 16th November, 1959, upto the last
day of the first week of the Tenth Session, again on the 8th February,
1960 upto the last day of the first week of the Eleventh Session and
lestly, on the 5th August, 1960, upto the 16th August, 1960.

13. The Committee considered and adopted the Report on the 10th
August, 1960.

14. The observations of the Committee with regard to the princi-
pal changes proposed in the Bill are detailed in the succeeding para-
graphs.

15. Clause 2—The Committee feel that in order to avoid practical
hardships where the managing agent body corporate is also the
managing agent of an associate body corporate referred to in para-
graph (ii) of sub-clause (c) of clause 3 of section 2 of the Companies
Act, 1956 (hereinafter referred to as the Act), a subsidiary of the

associate body corporate should not be an associate of the managing
agent.

The Committee further feel that similar provision should be made-
in respect of secretaries and treasurers.

The Committee consider that in the definition of “managing
director” a specific provision should be made to the effect that the
power to do administrative acts of a routine nature when so au-
thorised by the Board, such as, the power to affix the common seal

of the company to a document etc. should not be included within
substantial powers of management.

The clause has been amended accordingly.
The other changes made in this clause are of drafting nature.

16. Clause 3.—The amendments made in the clause are clarifi-
catory in nature. The Committee consider it unnecessary to treat
an Indian private company, the entire share capital of which is held
by one or more bodies corporate incorporated outside India, as a

private company which is a subsidiary of a public company for the
purposes of the Act.
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17. Clause 4 —The clause has been recast to make the intention
clear. ’

18. Clause 5.—The Committee are of the view that the power of
the Central Government to declare an establishment not to be a
branch office in relation to a company for all or any of the purposes
of the Act should also extend to a banking or an insurance company.

They are further of the view that the provisions of section 8 of the
Act should conform with the new definition of ‘branch office’, con-
tained in clause 2(d) of this Bill.

The clause has been amended accordingly.

19. Clause 9.—The Committee feel that the Central Government
should have a general power to grant exemption to companies licen-
sed under section 25 of the Act from any provisions of the Act
according to the circumstances and exigencies of each case and that
the power need not be conﬁned only to the sections mentioned in
the clause.

The clause has been amended accordingly.

20. Clause 12.—The amendment made in this clause is clarificatory
in nature. f

21. (Original clause 13).—The Committee consider that the period
of seven days laid down in section 39 of the Act is quite sufficient
for supplying copies of documents specified therein to members of
the company and ought not to be raised to fourteen days. Also the
existing fee of one rupee for supplymg copies of documents should
not be raised.

The clause has, therefore, been omitted.

22. Clause 14 (Original clause 15).—In respect of this clause it
was contended that there was no justification for deeming a private
company as a public one when twenty-five percent or more of its
shares were held by one or more private companies, because such a
company might not employ any public money directly or indirectly,
particularly when the aggregate individual membership of the
concerned company including the individual members of the share-
holding private companies did not exceed 50. The Committee think
that this contention is not without substance. They, therefore, feel
that the restriction imposed under this clause should not apply to
any private company if (i) the body corporate or each of the bodies
corporate holding shares in the private company is itself a private
company, (ii) no body corporate holds any share in any of the share-
holding companies and (iii) the total number of individual share-
holders of the share-holding company or companies together with the
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individual shareholders of the private company does not exceed 50,
which number should be computed in the same manner as is done in

the case of a private company under section 3(1) (iii) (b) of the
Act.

The Committee further feel that in computing the relevant per-
centage, no account should be taken of any shares in the private
company held by a banking company either as a trustee for any in-
dividual or as an executor or as an administrator of a deceased
person.

The Committee also consider it unpecessary to require a private
company which has become a public company to pass a resolution for
the change of its name. The purpose will be served if the company
informs the Registrar about the conversion within a period of three
months.

The clause has been recast accordingly.

23. Clause 15 (Original clause 16).—The Committee consider
that where a company transfers any shares to a Bank to facilitate
the disposal of these shares, then, if the shares are not disposed of
within six months, the Bank should retransfer them to the company.

The clause has been amended accordingly.

24. Clauses 18 and 19 (New clauses).—These new clauses have
been inserted to carry out changes in sections 62 and 63 of the Act,
respectively, necessxtated by the adoption of clause 17 (original clause
18).

25. Clause 21 (Orzgmal clause 20).—The clause has been recast
to make the intention clear.

26. Clause 24 (Original clause 23).—The Committee feel that
where the Board of Directors decides to increase the subscribed
capital of a company by allotment of further shares, the further
shares should oridinarily be offered to existing holders of equity
shares pro rata; but these further shares may also be offered to any
persons in any manner irrespective of the existing equity share-
holders if a special resolution is passed by the company in general
meeting or although no such special resolution is passed in'that
general meeting, if the proposal has been carried out by a majority
of votes and the Central Government is satisfied on the application

of the Board of Directors that the proposal is most beneficial to the
company.

The Committee also feel that the provision; of section 81 should
apply when the Board of Directors proposes to increase the sub-
scribed capital of a company by allotment of further shares after the
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expiry of two years from the formation of the company or after the
expiry of one year from the first allotment of shares whichever is
earlier. ‘

The Committee further consider that the provisions of this section
should not apply in relation to convertible loans or debentures i.e.,
in relation to the increased subscribed capital caused by the conver-
sion of debentures or loans into shares of the company if the follow-
ing two conditions are satisfied: namely, that the terms of issue of
debentures or loans has been approved by the company by a special
resolution and also has been approved by the Central Government
before such issue, or such terms are in conformity with the rules
made by the Central Government.

The clause has been recast accordingly.

27. Clause 25 (Original clause 24).—The Committee are of the
view that a penalty of a fine upto one thousand rupees is not a
sufficient deterrent to prevent fraudulent duplication of shares espe-
cially when shares involving large amounts are concerned. They,
therefore, feel that where such duplicates are issued for a fraudulent
purpose, the penalty should extend upto a fine of ten thousand rupees
in the case of the company issuing the duplicates and in respect of
every officer of the company who is responsible for it, the penalty
should be a fine upto the extent mentioned above or imprisonment
upto six months or both.

They further feel that manner of issue or renewal of a certificate
or issue of a duplicate thereof etc., payment of fees for the same,
should be regulated by rules to be prescribed by the Central Gov-
ernment. ‘

The clause has been amended accordingly.

28. (Original clause 25).—In the opinion of the Committee diffi-
culty has not been experienced in applying the existing section 89
of the Act. The Committee feel that no useful purpose will be
served by providing for readjustment of voting rights attached to
different classes of shareholders at this stage when the period of
one year mentioned in the section has already long passed. Further,
as defaults in compliance with the provisions of the section must
have been dealt with on the expiry of the prescribed period of one
year, it would be invidious to make a change at this stage which
might confer un-intended benefits on those whose defaults have not
yet been detected.

The clause has been omitted accordingly.

29. Clause 26 (Original clause 26).—The clause has been recast
to make the intention clear. ,
613(B) L.S.—B
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30. Clause 30 (Original clause 30).—Amendment made in this
clause is of a verbal nature.

31. (Original clauses 31 and 32).—The Committee feel that the
sower of the Registrar to accept notice of part satisfaction should be
etained to enable the company to notify such part satisfaction to
the Registrar when it considers it necessary to do so.

Clauses 31 and 32 have accordingly been omitted.

32. Clause 31 (Original clause 33).—The Committee think that
the scope of the clause should be made more comprehensive so as

to include all cases of failure or omission to take action under part
V of the Act. i

The clause has been amended accordingly.

33. Clause 34 (Original clause 36).—The Committee consider that
besides the name of the company, the address of its registered office
should also be painted or affixed outside every office or place in
which its business is carried on.

This has been provided in the amended clause.

34. (Original clause 38).—Under section 27 of the Securities Con-
tracts (Regulation) Act, 1956, the transferee of a share claiming
dividend thereon is required to lodge the share together with the ins-
trument of transfer etc. with the company for registration in his
name within fifteen days of the date when the dividend becomes
due. But if a company closes its register of members under section
154 of the Act during that period of fifteen days, then the transferee
cannot lodge the share with the instrument of transfer etc. and there-
fore, cannot get dividend thereon.

The clause sought to provide that the register of members should
not be closed within the aforesaid period of fifteen days. The Com-
mittee axe of the view that the provision to this effect should more
appropriately be made in the Securities Contracts (Regulation) Act,
than in the Companies Act.

The clause has been omitted accordingly.

35. Clause 37 (Original clause 40).—The amendment made in this
clause is consequential upon the adoption of sub-clause (b) of clause
36 (Original clause 39).

36. Clause 38 (Original clause 41).—Amendments made in this
clause are of clarificatory nature and also intended to remove certain
practical difficulties.

37. (Original clause 44).—The Committee feel that the copying
fees as laid down in clause (b) of sub-section (3) of section 163 of
the Act ought not to be raised. The Committee further consider

" that the period of ten days specifiéd in sub-section (4) of that section
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for supplying a copy of register, index etc. is reasonable and heed
not be raised to fourteen days. ,
The clause has been omitted accordingly.
38. Clause 42 (Original clause 46).—The Committee think that

the Registrar should be empowdered to grant extension of time for
holding annual general meeting upto a period of three months.

The clause has been amended accordingly.

39. (Original clause 48).—The Committee are of the view that
twenty-one days’ notice for calling a general meeting of a company
is adequate and need not be raised to twenty-eight days.

The clause has, therefore, been omitted.

40. Clause 45 (New clause) .—The Committee think that the phra-
seology of section 173(2) of the Act should be brought in line with
that of section 299 thereof. The Committee further feel that the
disclosure of the extent of share-holding interest in the company
of a director, managing agent, if any, secretaries and treasurers,
under section 173 (2) of the Act need be set out in the statement only
where the extent of share-holding is twenty per-cent or more.

The new clause provides for the same.

41. Clause 47 (New clause) —The Committee are of the view that
the words “if it were a member” occurring in section 187 of the
Act are unhappy and inappropriate since the body corporate referred
to in the section is a member and the words should, therefore, be
substituted by the words “if it were an individual member”.

The new clause has been inserted accordingly.

42. Clause 49 (Original clause 52) —Since the period of notice
for calling a general meeting has been retained as twenty-one days
(by omission of original clause 48) the Committee consider that the
period of special notice required to be given by the shareholders to
the company for intention to move a resolution mentioned in
gection 190 of the Act should be reduced to fourteen days.

Similarly, the period of notice of fourteen days required under
the proposed sub-sectxon (2) of section 190 should be reduced to
seven days. 1

The clause has been amended accordingly.

43. Clause 50 (Original clause 53) —The Committee feel that the
filing of the Board’s resolution according consent to contracts speci-
fied in section 297 of the Act with the Registrar as contemplated in
the original clause would entail a good deal of expense for com-
panies and would also throw an undue burden on the Registrars.
The item has, therefore, been omitted.
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The clause has been amended accordingly.

The other amendments made in this clause are of a clarificatory
or consequential nature. '

44, Clause 51 (Original clause 54).—The Committee are of opinion
that some definite period should be prescribed within which the
minutes of proceedings of every general meeting and that of the
Board of Directors or of its Committee should be entered in books
kept for that purpose and they have accordingly suggested four-
teen days as the period for doing so.

They also feel that it would be reasonable if each page of such
books is initialled or signed.

In the case of the minutes of the proceedings of a general meeting,
it has been specified that either they should be signed within four-
teen days of the meeting by the Chairman of the meeting or, in the
event of his inability to do so, by a director duly authorised by the
Board for the purpose.

The Committee strongly feel that minutes of proceedings should
in no case be attached to the minutes books referred to above by
pasting or otherwise.

This has been provided in the amended clause.

45.. (Original clause 57) .—The Committee consider that the period
of seven days prescribed by sub-section (2) of section 196 of the Act
should be enough for supplying copies of minutes and it need not
be raised to fourteen days. The existing provision of this sub-section
relating to the payment of fees should also stand.

The. clause has been omitted accordingly.

46. (Original clause 58) —The object of the amendment proposed
in this clause was that the Chairman’s speech which forms a part of
the proceedings of a general meeting of the company should not be
circulated or advertised at the expense of the company unless it is
accompanied by a summary of proceedings of the meetings.

The Committee feel that the Chairman’s speech by itself serves
a useful purpose and any provision requiring Chairman’s speech to
be accompanied by a summary of the proceedings of the general
meeting will entail unnecessary expenditure to the company.

The clause has, therefore, been omitted.

47. Clause 55 (Ori_ginal clause 60).—The amendments made in
ithls clause are clarificatory 'in nature,
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48. Clause 57 (Original clause 62).—The Committee are of opi-
nion that the original clause involved an element of rigidity as it
contemplated ‘that depreciation should be deducted only in accord-
ance with the method prescribed for provision of normal deprecia-
tion under the Indian Income Tax Act, 1922. They feel that a com-
pany should be allowed to provide for depreciation subject to cer-
tain safeguards, also in accordance with other recognised methods.
In order to cover cases calling for special treatment a company
should also be permitted with the approval of the Central Govern-
ment to declare and pay dividends to its shareholders without pro-
viding for depreciation.

The clause has been recast accordingly.

49. Clause 58 (Original clause 63).—The Committee feel that de-
lay in payment of dividends is not widely prevalent. They, there-
fore, consider that section 207 of the Act should be retained as it is
with the modification that for the period of three months specified
in the section within which dividends are to be paid, or dividend
warrants posted a period of 42 days should be substituted.

The clause has been recast accordingly.

50. Clause 59 (Original clause 64).—The Committee are of opi-
nion that besides the right of inspection of books of accounts to be
conferred upon the Registrar, any officer of the Government au-
thorised by the Central Government in this behalf should also be
competent to inspect books if in the opinion of the Central Govern-
ment inspection by an officer other than the Registrar is considered
necessary.

Further, they are of opinion that punishment for failure to take
all reasonable steps to secure compliance by the company with the
requirements of section 209 as laid down in sub-sect‘on (5) thereof
should be more deterrent than merely fine. Therefore, in this sub-
section, the Committee have now provided for imprisonment extend-
ing upto six months or fine extending upto one thousand rupees or
both.

The Committee, however, feel that the sentence of imprisonment
should not be awarded unless the act proceeded against was com-
mitted wilfully.

The Committee are of the view that the managing director
should also be included amongst the managerial personnel charged
by sub-section (6) with the duty of ensuring compliance with the
requirements of section 209. ’
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The provision of punishment under sub-section (7) has been
brought in line with that sub-section (5) as now amended by the
Committee.

The clause has been amended accordingly.
The other amendments are of a verbal or clarificatory nature.

51. Clause 60 (Original clause 65).—The Committee feel it to be
necessary and desirable that normally the shareholders and the
public should be informed of the affairs of the company within six
months of the end of its financial year.

The clause has been amended accordingly.

52. Clause 61 (Original clause 66).—The Committee are of opi-
nion that the balance sheet of a company may be drawn up either
in the form set out in schedule VI or in such other form as may be
approved by the Central Government either generally or in any
particular case. This is to enable progressive companies to adopt
advanced methods in the matter of presentation of their accounts.

Provision has been made accordingly in the clause.

The other amendments made in the clause are of a consequential
or drafting nature.

53. (Original clause 70).— In view of omission of original clause
48, this clause has also been omitted.

54, Clause 65 (Original clause 71).—The Committee feel that
when the Registrar of companies allows inspection of the balance
sheet of a private company by a person other than a member, the
profit and loss account should not be shown along with the balance
sheet. This would not be possible if the two are printed and filed
together.

Therefore, the Committee feel that the copies of the balance
sheet and the copies of the profit and loss account of a private com-
pany should be filed separately with the Registrar.

The clause has been amended accordingly.

55. Clause 66 (Original clause 72) —The Committee consider that
when a company appo‘nts an auditor other than the retiring auditor
at the annual general meeting, it should send intimation about such
appointment to the auditor concerned within seven days of his
appointment. The Committee further think that the period within
which the auditor so appointed should inform the Registrar of his
acceptance or rejection of the appointment should be extended from

7 days to 30 days.
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The clause has been recast accordingly.

56. Clause 68 (Original clause 74). —The amendments made in
this clause are consequential upon an amendment accepted to clause
69 (Original clause 75). -

57. Clause 69 (Original clause 75).—The Committee are of opi-
nion that the provisions relating to branch audit might cause some
hardship particularly to companies whose branches are spread all
over the country or where the branch concerned is a small one.
They, therefore, feel that the Central Government should be authc-
rised to make rules for exempting any branch office from the require-
ment of compulsory audit to the extent to be specified in the rules.
While making such rules, the Central Government should have re-
gard to the arrangements made by the company for the audit of the
accounts of the branch office and the nature and quantum of acti-
vity carried on at that branch during a period of three years im-
mediately preceding the date on which the branch office is exempted
etc. and any other matter which in the opinion of the Central Gov-
ernment justifies the grant of exemption.

The clause has been amended accordingly.

Some other changes of clarificatory nature have also been made
in the clause.

58. Clause 70 (New clause).—The Committee think that where
the Central Government has reason to believe that the affairs of a
company are not being managed in accordance with sound business
principles or prudent commercial practices or they are being manag-
ed in a way likely to cause serious injury or damage to the interests
of the trade, industry or business tc which it pertains or the finan-
cial position of the company is such as to endanger its solvency, it
should be entitled to order a special audit of the company’s' ac-
counts, so that a critical appreciation of the company’s working and
the state of its affairs may be available to the Government.

The new clause has been inserted accordingly.

59. Clause 71 (Original clause 76).—The Committee feel that the
scope of sub-section (1) of section 234 of the Act should be widened
to empower the Registrar to call for information and explanation
with respect to any matter to which the document submitted to him
purports to relate. They also feel that the penalty for failure to
supply the ‘nformation and explanation asked for by the Registrar
should be enhanced from a fine of rupees fifty to rupees five hun-
dred and that an additional daily fine of rupees fifty should be pro-
vided in case of a continuing offence.
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It has also been provided that where the Registrar has obtained
the books and papers which are required by the company, he may
retain copies or extracts therefrom and attach those copies or
extracts to the original documents filed under sub-section (1) of
sect'on 234 of the Act before returning those books and papers to
the company.

The clause has been amended accordingly.
Other changes are of a clarificatory nature.

60. Clause 72 (Original clause 77).—The Committee are of the
view that an obligation should be cast on the Registrar to return the
books and papers within thirty days after seizure to the comnpany
or the other body corporate or the person concerned, so that the
normal business or working of the company is not hampered. In
order that subsequent enquiry or follow-up action is not impeded,
the Registrar has been empowered to take copies or extracts from
the seized documents before returning them.

The clause has been amended accordingly.

Some changes of a consequential or drafting nature have also
been made.

61. Clause 73 (Original clause 78).—The clauser has been re-
drafted. The additions in the clause are consequential upon the
adoption of clause 59 (original clause 64).

62. Clause 74 (Original clause 79).—The Committee feel that in
order that the inspector may examine on oath any officer, agent or
other employee of the company as provided for in sub-section (2) of
section 240 of the Act the inspector should be given power to re-
quire such officer, agent or other employee to appear before him
personally.

The clause has been amended accordingly.

The other changes are clarificatory in nature.

63. Clauses 75 and 77 (Original clauses 80 and 82 respectively).—
The clauses have been amended to make the intention clear.

64. Clause 79 (Original clause 84).—The Committee are of opi-
nion that the scope of sub-section (1) of section 250 should be
widened so as to enable the Central Government to impose restric-
tions in suitable cases although there may not be any investigaticn
nnder sect'ons 247, 248 or 249 of the Act.
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They further feel that the Central Government should be au-
thorised to vary or rescind any order made by it under sub-sections
1), 3) or (4.

The Committee also feel that no order of the Court whether in-

terim or final under sub-section (6) should be made without giving
the Central Government an opportunity of being heard.

It has also been provided that an order of the Central Govern-

ment shall be served on the company within fourteen days after the
making of the order.

The clause has been redrafted accordingly.

65. Clause 84 (Original clause 89).—The Committee are of the
view that the company should have the option of informing their
members of the candidature of a person or the intention of a mem-
ber to propose a person as a candidate by serving individual notices
upon members not less than seven days before the meeting indivi-
dually or through advertisement in two newspapers, one in English
and the other in the regional language, not less than seven days
before the meeting.

The clause has been amended accordingly.

66. Clause 88 (Original clause 93).—The clause has been amend-
ed so as to enable a director to file his consent after appointment
within a period of thirty days instead of seven days under sub-sec-
tion (2) of the proposed section 264.

67. Clause 99 (Original clause 104).—Where the sole selling agent
is a firm or a body corporate, the term of its office is regulated by
section 204 of the Act. But where the sole selling agent is an in-
dividual there is no express provision in the Act relating to his term
of office. The Committee feel that section 204 should regulate the
term of office of the sole selling agent whether he is an individual
or a firm or a body corporate.

The Committee think that instead of banning the appointment of
an erstwhile managing agent as a sole selling agent of the company
whose managing agent he was within three years of the cesser of
the managing agency, it will be sufficient if such appointments are
allowed to be made during that period with the approval of the
Central Government.

The Committee also consider that the Central Government
should have the power to call for information from a company
having a sole selling agent by whatever name called in erder to
satisfy itself whether or not the terms and conditions of appoint-
ment of the sole selling agent are prejudieial to the interests of the
company and, if necessary, to vary them.

613(B) L.S.—C
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In the opinion of the Committee, power should also be given to
the Central Government to call for information regarding the terms
and conditions of appointment of selling agents of a company where
it has more selling agents than one for any area or areas in order
to see whether any of those selling agents may not be for all intents
and purposes sole selling agent of the company for such area or
areas. In such a case also the Central Government should have the
power to vary the terms and conditions of appointment of the sell-
ing agent declared by the Central Government to be the sole selling
agent of the company.

The clause has been recast accordingly.

68. Clause 111 (Original clause 116).—The Committee consider
that where before coming into force of this amending legislation,
companies have been making monthly payments to their directors
for attending meetings of the Board or a Committee thereof, such
arrangements should not be disturbed till the term of the present
incumbents cease or for a period of two years after coming into
force of this legislation, whichever is earlier.

The Committee further consider that the ceiling on the remunera-
tion of a whole-time director or a managing director prescribed as
percentages of the net profits by the proviso to the propnsed sub-
section (3) should not be rigidly applied, but be waived at the dis-
cretion of the Central Government. Similarly, the percentage ceil-
ing on the remuneration of directors other than whole-time or
managing directors laid down in sub-section (4) of thc existing.
section should be relaxable by the Central Government in suitable
cases.

The clause has been amended accordingly.

69. Clause 114 (Original clause 119).—The Committee are of the
view that the restrictions imposed by section 314(1) of the Act’
should not apply in a case where a relative of a director or a firm
in which such relative is a partner has been holding a place or
office of profit in the company before such person was appointed as

a director thereof.
]

A provision has been made in the clause accordingly.

70. Clause 119 (Original clause 124).—Although the Committee
agree with the proposal that no company should appoint or employ
as its manpaging agent any body corporate which is a subsidiary of
itself qr of any other body corporate, after the eommencement of the
present amending Act, they are of ths view that the subsidiary-



(xix)
companies which have been acting as managing agents uptill now
should not be prevented in future from acting as the managing

agents of the companies at present managed by them as it may
cause hardship in certain cases.

The clause has been amended accordingly.

71. Clause 120 (New clause).—The Committee feel that attempts
to circumvent the provision contained in section 332 of the Act tc
the effect that after the 15th August, 1960, no managing agent shall
manage more than ten companies through the device of a managing
agency company ‘transferring’ managed companies in excess of ten
to other managing agency companies which are really in the same
group and which manage less than ten companies each, should be
forestalled.

This new clause has been added to make such evasions more
difficult by plugging the loopholes in section 332(4) of the Act.

72. Clause 123 (Original clause 127).—The Committee consider
that where a managing agent, being a body corporate, is a subsi-
diary of another body ccrporate and the shares of the other body
corporate are dealt in, or quoted on a recognised stock exchange, no
change in the ownership of the shares of the other body corporate
should be deemed tc be a change in the constitution of the manag-
ing agent for the purposes of section 346 of the Act.

The clause has been amended accordingly.

The other amendments made in the clause are of a clarificatory
nature.

73. Clause 130 (Original clause 133).—The Committees are of
opinion that in the case of a contract for supply or rendering any
service other than that of managing agent, the management of a
company besides obtaining the approval of the general body of
share-holders by a special resolution should obtain the approval of
the Central Government so that there may be a check on any
tendency on the part of the managing agents to obtain extra remu-
neration by contracts for the supply or rendering of service.

The other amendment is of a drafting nature.

74. Clause 132 (Original clause 135) —The Committee are of the
view that it should be made clear that the prohibition in section 369
of the Act against the grant of loans to managing agents or their
associates should not apply when the loanee is the subsidiarv of the
lending company. )

The clause has been amended accordingly.
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75. Clause 133 (Original clause 136).—The Committee feel that
it should be made clear that section 370 of the Act would be attract-
ed also in the case of a loan made or guarantee given by a company
to a partnership firm, any partner of which is a body corporate
under the same management as the lending company. The Committee
further feel that every lending company should keep a register
showing the names of all bodies corporate under the same manage-
ment as the lending company and the name of every firm in which
a partner is a body corporate under the same management as the
lending company and detailed particulars regarding the loans made,
guarantees given etc. should be entered in the register, which shall
be open to inspection by the members of the company. Failure to
maintain the register has been made punishable with fine.

The clause has been redrafted also with some other consequen-
tial or verbal amendments.

76. Clause 135 (New clause).—Amendment of section 371 was
necessitated by the introduction of sub-section (1C) to (IF) in
section 370 of the Act as the Committee have recommended in
clause 133 (Original clause 136).

A new clause amending section 371 of the Act has accordingly
been inserted.

77. Clause 136 (Original clause 138).—The Committee feel that
in applying the restrictions imposed on investments in companies
outside the same group, investments in the shape of debentures of
those companies (which do not help in the acquisition of control
over those companies) should be left out of account.

As the investment in rights shares does not normally mean
acquisition of a greater degree of control over the ‘investee’
company and are sometimes absolutely necessary if the investing
company is to maintain its existing position in relation to the
conduct of affairs of the other company, the Committee feel that
investments in rights shares should not be subject to percentage
ceilings. It has, however, been made clear that investments made
in rights shares must be taken into account for the purpose of
applying the limits when further investments are to be made in
shares, other than rights shares.

The Committee feel that infringement of the provisions of sub-
section (6) or (7) of the proposed secticn may be punishable addi-
tionally with a fine of rupees fifty for every day during which the
default continues.

The Committee consider that investment companies should
attach to their balance sheets a statement showing only the invest-
ments existing on the date on which the balance sheet is made out.

The clause has been amended accordingly.
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78. Clause 138 (New clause).—The proposed sub-section (8) of
section 372 provides for a penalty for contravention of sub-sections
(6) and (7) of that section. This has necessitated a slight verbal
alteration in section 374 of the Act.

A new clause amending section 374 has, therefore, been inserted.

79. Clause 145 (Original clause 146).—The Committee are of
opinion that in order to avoid possible hardship particularly to
smaller companies, it should be provided that the ceiling of five
per cent of net profits on the remuneration of managers may be
exceeded with the approval of the Central Government.

The clause has been amended accordingly.

80. Clause 154 (Original clause 155).—The Committee feel that
applications about frivolous or minor matters under sections 408
and 409 of the Act need not be referred to the Advisory Comnission
but Gevernment might deal with them independently.

They are also of the view that Government might pass interim
orders on those applications but before passing final orders the
opinion of the Advisory Commission ought to be obtained.

The clause has been amended accordingly.

81. Clause 157 (New clause).—The Committee consider that the
present penalty of a fine of rupees five hundred as provided under
section 420 of the Act is not an adequate deterrent. In their opinion
offences under that section should be punishable with imprisonment
for a term which may extend to six months or with fine which may
extend to one thousand rupees.

A new clause amending section 420 has been inserted accord-
ingly.

82. Clause 160 (New clause) —The Committee are of the opinion
that intimation of an order made by the Court for the winding up
of a company under section 444 of the Act should also be sent to
the Registrar. '

The new clause amending section 444 has been inserted accord-
ingly.

83. Clause 164 (Original clause 163).—The Committee feel that
penalty under sub-section (5) of section 454 of the Act for failure
to draw up and furnish the statement of affairs to the Official
Liquidator should in appropriate cases be more deterrent and
should, therefore, also include imprisonment which may extend to
two years, or fine as at present or both.

The clause has been amended accordingly.
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84. Clause 168 (New clause).—The Committee feel that in com-
puting the period of limitation prescribed for any suit cr applica-
ticn in the name and on behalf of a company which is being wound
up by the Court, the period from the date of commencement of the
winding up of the company to the date on which the winding up
order is made (both inclusive) and a period of one year immediately
following the date of the winding up order should be excluded.
This should hold good irrespective of anything to the contrary

contained in any other law.

A new clause inserting a new section 458A has been inserted
accordingly.

e 85. Clause 169 (Original clause 167).—The Committee feel that

power should be conferred upon the Government to move the

Court for replacement of a liquidator appointed by the Court under
the Indian Companies Act of 1913 by Official Liquidator referred to

in section 448 of the Act.
The clause has been amended accordingly.

86. Clause 185 (New clause) —The Committee are of the view
that the Supreme Court shculd be given power to make rules pro-
viding that a liquidator may exercise any of the powers referred to
in sub-clause (ii) or sub-clause (iii)' of sub-section (1) of section
546 without the sanction of the Court but subject to such conditions
as may be specified in the rules.

A new clause amending section 546 has been inserted accord-

ingly.

87. Clause 188 (Original clause 185).—The Committee feel that
in order to avoid any undue hardship the Central Government may
be empowered to remit in any proper case either in part or in
whole the amount of interest which the liquidator is liable to pay
under sub-section (9) of section 555 of the Act.

The clause has been amended accordingly.

88. Clause 193 (Original clause 190).—The Committee think that
the penalty for non-compliance with an order of the Court under
sub-section (1) of proposed new section 614A should be fine -or

imprisonment or both."

The clause has been amended accordingly.

The other amendment is consequential in nature.
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89. (Original clause 197).—The Committee feel that a specific
provision as contained in section 622 of the Act relating to jurisdic-
tion to try offences should be retained.

The clause has, therefore, been omitted.

90. Clause 202 (Original clause 200).—The clause has been re-
drafted to make the intention clear.

91, Clause 203 (Original clause 201).—The Committee think that
in a criminal proceeding under sub-section (1) of section 633, the
Court should not grant relief from a civil liability which may
attach to an office in respect of any negligence, default etc. mention-
ed in the said sub-section. ’

Drafting improvement has been carried out in sub-section (2) of
the section to make the intention clear.

92. Clause 204 (Original clause 202).—The Committee consider
that the Government should be authorised to prescribe fees which
may be different for different matters not exceeding one hundred
rupees to be paid along with applications made by a company for
approval, sanction, consent etc. under the provisions of this Act.

The clause has been amended accordingly.

93. Clause 206 (New clause).—The Committee feel that it is
desirable in order to avoid .possible hardships to make a general
provisiocn that, excepting in cases where it is expressly provided,
in computing the period within which any order of the Court js
required to be filed with the Registrar or company or any other
person, the time taken in drawing up the order and in obtaining
a copy thereof should be excluded.

A new clause incorporating new secticn 640A has been inserted
accordingly.

94. Clauses 207 and 208 (Original clauses 204 and 205 respecti-
vely) . —The Committee feel that sub-sections (3) of sections 641
and 642 should be redrafted to incorporate the new formula which
has been agreed to by the Committee on Subordinate Legislation for
laying notifications before the Houses of Parliament.

This has now been provided for in the amended clauses.

95. Clause 210 (Original clause 207).—The amendment made in
the clause is of a drafting nature.
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96. Clause 213 (Original clause 210).—The Committee consider
that the list of relatives enumerated in the proposed schedule 1A
should include a son’s daughter’s husband but omit the words
“including step father” in item 1 and the categories mentioned in
the original items 24 to 27, 31 to 34, 51, 58 and 59.

The list has been revised accordingly.

97. Clause 214 (Original clause 211) . —The Committee feel that
footnote (L) to the form of the Balance Sheet in part I of Schedule
VI should be modified to accord with section 372 as proposed to be
amended and tc make the intention clear and the explanation pro-
posed to be inserted by the clause in para 3(x) of Part II of the
Schedule relating to the profit and loss acccunts should be omitted
in order to avoid practical difficulties. The words “and any other
person” occurring in the substantive part of the proposed para 4 of
Part II of the Schedule should be omitted as they are inappropriate
and may cause practical difficulty. The word “percentages” in the
proposed para 4A in the same Part should also be omitted as no
auditor received his remuneration by way of a percentage.

The clause has been amended accordingly.

98. The Joint Committee recommend that the Bill as amended
be passed.

New DeLHI; ARUN CHANDRA GUHA.
12th August, 1960.



Note

1 would like to make a suggestion for amendment of section 153
of the Companies Act, 1956, though there is no amendment proposed
to that section in the Bill. I note that the Joint Committee also had
introduced some new provisions which are not covered in the Bill.
Section 153 provides that no notice of any trust express, implied or
constructive, shall be entered on the register of members or deben-
ture holders or be receivable by the Registrar. Though the osten-
sible purpese of the provision is that the company should not take
notice of any equitable interests in the shares of the company, it has
given rise to a lot of practical difficulties in the matter of purchase
and sale of shares by the trust and collection of dividends. I .do not
see any objection in recognising trusts and their entry in the share
register as members. One or two trustees may be authorised by a
resolution of the trustees where there are more than two trustees to
sign. and act on behalf of the trust. The trustees can then easily
act on behalf of the trust in respect of its investments, namely, pur-
chase and sale of shares and collection of dividends.

There is also another good reason why a company should recog-
nise trusts as members. That is the necessity to avoid abuse or
fraud. The shares of a trust have necessarily to be registered now
in the names of one or two trustees in their individual names and
those persons can deal with the income or sell the shares in fraud
of the trust. Of course, later on, action may be taken against the
erring trustees, but meanwhile the mischief would have been done.
In grder to avoid that and also make it easy for well-established and
recognised trusts to function without being put to inconvenience in
the matter of purchase and sale of shares and collection of dividend
I strongly feel that it is necessary that trusts should be recogniseg
under Company Law and their entry in the share register as
members permitted.

New DELHI; P. D. HIMATSINGKA
310th August, 1960.
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MINUTES OF DISSENT
I

In its order of the 15th May, 1957, constituting the Sastri Com-
mittee to consider the working of the Companies Act, 1956, the

Government of India had laid down certain wholesome objectives,
namely,

(i) to overcome certain practical difficulties in its working as
may have been encountered since it came into force;

(ii) to remove such drafting defects and obscurities as may
have interfered with the working of the Act; and

(iii) to consider what changes in the form or structure of the
Act, if any, were necessary or desirable to simplify it.

On the basis of these directives the Committee, after an exhaus-
tive enquiry, including the examination of many witnesses, made
their Report and the present Bill was framed, containing many
substantial amendments of the law. The Select Committee in its
report has, however, gone a good deal further. The tenor of the
amendments which have been introduced in the Select Committee,
most of them by Government, would suggest that Government had
second thoughts and @ number of amendments have been introduced
which cannot, by any stretch of imagination, be considered as neces-
sary to “overcome practical difficulties”, “remove drafting defects”
or to “simplify” the form or structure of the Act of 1956.

Encroachments on management in the interests of the share-
holders and by the shareholders are understandable, but it is diffi-
cult to understand how the interference of the governmental
bureaucracy in the day to day affairs of @ Company either safe-
guards the interests of the shareholders, even when it is unwanted
by the shareholders, or promotes development and expansion of
industries. Unfortunately, I was not able to convince the majority
of my colleagues in the Select Committee about the unfair dis-
crimination which is sought to be practised on a section of the
industrial and business community represented by joint stock
companies through these excessive regulations which bureau-
cratic zeal has sought to impose. 1 am opposed to this measure of
over-regulation because I believe that the economic development of
the country would be advanced if the entrepreneurs who are repre-
sented in large measure by joint stock enterprise in this country are
given a fair chance to live and to expand, to run their businesses

(xxvi)
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using their own judgement subject to the control which is exercised
by the investors, namely, the shareholders and subject only to mini-
mum interference by Government.

I shall proceed to illustrate this general consideration by a refer-
ence to certain of the provisions inserted in the Bill:

1. New Clause 70;

The first of these is the provision for the appointment of a
Special Auditor. This provision is remarkable for the sweeping
powers conferred on what might ultimately turn out to be a Deputy
Secretary of Government in directing a special audit of a Company’s
affairs. The Central Government is given power under this section
to appoint a special auditor where the Government is of opinion,

(a) that the affairs of any Company are not being managed
in accordance with sound business principles or prudent
commercial practices (it is difficult to find a power vested
in vaguer and more general language than this);

(b) that any Company is being managed in a manner likely
to cause serious injury or damage to the interest of the
trade, industry or business to which it pertains;

(c) that the financial position of any Company is such as to
endanger its solvency.

A greater inroad on the autonomy of joint stock enterprise or in
fact on the freedom which is given by the Constitution to people to
carry on trade and businesses in their own interest it is difficult to
find. The test applied is completely subjective. It is all a matter of
Government’s opinion without even the corrective powers which
could be exercised judicially and impartially by a court of law.
Government cannot be unaware that a decision to appoint a special
auditor by itself would imperil the financial position of a Company
and might even endanger its solvency. The good name and reputa-
tion of companies are plants of delicate growth, hard to build, easy
to destroy. What is sound business principle or prudent commercial
practice cannot surely be the prerogative of a Government depart-
ment. There can be more than one view on the subject and those
who are actually running industries with the help of presumably
competent Boards of Directors and with the safeguards which already
exist in the law are far better judges than the bureaucracy of what
sound business principles are or prudent commercial practices should
be in thetr particular class of business. The appointment of a special
auditor is also a slur on the regular auditors of the Company.
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This power to appoint a Special Auditor is, in my view, completely
unnecessary, apart from being unjustified, beeause under various
sections of the Act, as confirmed and strengthened by this Bill, the
powers of investigation of Companies, the right of minority of share-
holders to approach Government in matters of management and
finally the very wide powers conferred on Registrars, coupled with
the audit by the Company’s own auditors, fully safeguard the busi-
ness interests of Companies as entities and of the shareholders as
primarily interested in the equity.

The powers conferred on the Special Auditor appear to go much
further than the powers conferred on the auditors of the Company.
I refer to sub-clause (5) of the new clause where, in the widest possi-
ble terms, there is an obligation cast on every person called upon to
furnish such information “as may be required by the special auditor”
in connection with the special audit upon pain of a penalty of Rs. 500
if the information is not given. Here again, a subjective test is
applied and the special auditor can call for any information, relevant

or irrelevant, so long as he thinks it is required in connection with
his audit.

I am .opposed to the whole clause but, if a provision an the lines
mentioned in the clause is to be incorporated in our Company Law,
certain suitable safeguards should be provided.

First, before the Government directs a special audit, it should
communicate to the Company broadly why they consider there has
been a breach of either (a), (b) or (c) which has led the Govern-
ment to decide on taking steps for appointing a Special Auditor. This
will enable the Central Government, aufter hearing the Company, to

withhold the appointment of a Special Auditor if they are satisfied
with the Company’s representation.

Secondly, the Company should be entitled to call for a copy of the
report and make its representations on it.

Thirdly, in keeping with the spirit .of the Constitution, the

Company should be at liberty to appeal against Government’s deci-
sion to a Court of Law.

2. Clause 79:

The terms of the original Clause in the Bill were exproprietory
in character since they conferred on Government powers to veto the
transfer of shares and even the exercise of voting rights. The
amendments made in Select Committee go substantially further since
they extend to shares which have not yet been issued but which may
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be issued in the future so that the shareholder against whom the
order is passed will be deprived of his quota in a “rights” issue. Such
a prohibition over a period of three years must be considered a wio-
lation of Article 81 of the Constitution. The benefit of a rights issue
can be very valuable property and, as Companies’ issues have to be
made within a limited period of time, very much less than three
years, it follows that the exercise of the veto in regard to such shares
means for all practical purposes a cancellation of the benefit vested
in the shareholder. There is no provision in the clause which en-
ables a shareholder to claim damages if ultimately it is established
that Government’s orders were unnecessary, nor could such a shares
holder ask for a postponement of the “rights” issue pending a review
of the proceedings under the clause in a Court of Law.

Under new sub-clause (3), the powers conferred by the Section
become exercisable when the Central Government is of the opinion
that a change in management would be prejudicial to the “public
interest”. It is really the interests of the shareholders, or minority
interests of shareholders, that should be involved. Therefore the
powers should be exercised by the Government at the instance of at
least minority interests in a Company in much the same way as the
parallel powers given to Government under Section 398 (1) (b) are
exercisable where there is danger of control oppressive to such minor-
ity interests or prejudicial to the Company and its shareholders.

The minority interests in this case might be the same as provided
in Section 399 (1), namely, shareholders holding 10 per cent. of the
capital or 100 in number or one-tenth of the total number of share-
holders.

As in Section 398, there should be the safeguard of inviting a
Court’s order before action is taken under the Clause.

Further, the power under the Clause should not extend to the
receipt of “rights” shares.

3. Clause 99:

The amendments moved by Government and accepted by the
Select Committee in regard to the appointment of sole selling agents
represent perhaps a greater inroad into the internal management of
a Company than any of he other amendments. Applying the now
familiar subjective test, the Central Government is given the widest
possible powers to write new agreements with selling agents, and



(xxx)

even cancel certain selling agencies by declaring sole selling agents
for areas where there is more than one selling agent, all upon terms
which the bureaucracy dictates. This is really a form of bureaucracy
run amuck and places Indian industry in an unenviable position,
particularly as foreign competitors may appoint selling agents on
more realistic terms and thus be able thereby to capture the trade to
the loss of Indian manufacturing interests.

As the power apparently is exercisable where the Central Govern-
ment is of opinion that the terms and conditions of appointment of
the selling agents are “prejudicial to the interests of the Company”,
it is surprising that no consultation with the Board of Directors of
the Company, or even with the shareholders who are the owners of
the Company, is provided for. One can well imagine how the sales
of products of a Company against whom the power is exercised will
suffer during such period as is needed for the Government to under-
take examination of the existing selling agency terms and conditions.
No cogent reason has been given for the introduction of such sweep-
ing powers at the eleventh hour. It might even be suspected that
these powers have been introduced to make it easier for the State
Trading Corporation to enter by the backdoor the field of sales of the
products of a particular industry.

4. Clause 136:

An objectionable type of interference by Government in the work-
ing of a Company is illustrated by the provisions of sub-section (4)
of the new section 372 proposed by this clause. The normal business
of an investment Company is to buy and sell shares. Proviso 2 to
sub-section (2), however, unlike proviso 1, applies to investment
Companies so that no investment Company is entitled to make in-
vestments in other bodies corporate in the “same group” beyond
twenty per cent. of the subscribed capital. If it has already done
so by the date of the coming into force of this Act, any investment
in that group has to receive the approval of the Central Government.
Obviously, it will take time for a Company to receive that sanction.
It is plain that the shareholders are the best people to judge whether
or not a further investment in the “same group” beyond {wenty per
cent. should be agreed to. Therefore, the additional requirement
that, besides a resolution of the investment Company in general
meeting, the approval of the Central Government is obtained is un-
justified.

The proposed new sub-section (3) under this clause is objection-
able, because it is retroactive in application. The restrospective
character of the clause is such as to cover all investments made by a
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Company from the commencement of its existence so that, reading
it with the proviso to sub-section (2), if the Company has already,
before the commencement of the proposed Amendment Act of 1960,
exceeded the prescribed percentages under provisos 1 and 2 of the
proposed sub-section (2), it cannot invest in a single share unless both
the sanction of the shareholders and the Central Government is
received. This might even prohibit variations investments even
though no additional fresh funds are invested, because at the time
of making an investment the Company will have already exceeded
the prescribed percentages. These rigorous and somewhat harsh
provisions seem to be quite unnecessary, and there is no reason why
the provisions of the proposed sub-section (3) should have retrospec-
tive operation. In my view, therefore, the following amendments
should be made in this clause:

(i) The approval of the Central Government should be deleted
as unnecessary under the proposed sub-section (4); and

(ii) Sub-section (3) should not have retrospective effect before
the commencement of the Amendment Act of 1960 or at
the earliest before the commencement of the Companies
Act, 1956.

Corporate Finance for Political Funds

It is a matter for regret that the Joint Select Committee turned
down certain amendments to clause 103 of the Bill and to section 13
of the Act the effect of which would have been to prohibit contri-
butions from Joint Stock Company finances to any political party or
fund.

The issue is one of considerable importance for the effective func-
tioning of our nascent democracy. While the influence of money
power cannot be eliminated altogether in a free society any more
than the influence of labour, of landed interests or of other numeri-
cally large agglomerations of individuals with common economic
interests, it is important that its influence should be limited as far as
possible.  Political parties are necessary for the functioning of
parliamentary democracy end they naturally need finance for their
functioning and for their election campaigns but such funds should
come from those individual citizens who are their members on
supporters. Fortunately, there are in most cases natural limits to
such contributions but permitting contributions by joint stock enter-
prises opens the door to contributions of a magnitude which are nor-
mally not within the capacity of most citizens. They also have the
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serious demerit that those at whose instance they are made are not

spending their own money but are utilising the funds of shareholders
which were never intended for such a purpose.

It has been argued that a collective entity like a joint stock
Company should not be prevented from giving support to that party
with whose ideology its members have sympathy. It is obvious,
however, that all shareholders of any Company cennot possibly be ex-
pected to have the same ideological bias. Members of different
political parties and those holding different political views subscribe
to @ Company’s shares without any thought of political implications.
The decision of the Joint Select Committee to permit such contri-
butions unquestionably has the effect of accentuating party and poli-
tical warfare in the ranks of joint stock Companies. Rival groups of
shareholders will press for contributions to this or that political party
and the minority will rightly complain that their money is being
used to advance a political cause which is repugnant to them. A
suggestion made for enabling minority shareholders to contract out
of such contributions, as in the case of the political levy imposed on
members of British trade unions, was also turned down. At a time
when Shri Jayaprakash Narayan is campaigning for a non-party
democracy and most parties are prepared to agree that party influence
and strife should be withdrawn from panchayat and district bodies,
it is lamentable that partisanship and factionalism should thus be
encouraged in a fleld which has hitherto been relatively free from it.

There are two other serious objections to this decision. In a
controlled economy, the Government of the day has virtually the
power of life and death over the fortunes of business and industrial
enterprises. The possibility of business houses being coerced into
making contributions to a political party whose policy may even be
opposed to that of business and industry as a whole cannot therefore
be ruled out. At the time of the last general elections, several
businessmen complained of undue pressure being exercised upon
them by leaders of the ruling party, and in between elections there
are numerous calls for contributions to purses and advertisements for
souvenirs published on the occasion of party meetings. The other
objection is that selfish end unscrupulous elements in business seek
advantages for themselves by getting into the good books of the
ruling party in the hope of compensation in the months and years
to come. If there is one vested interest in India today, it is that of
those in office along with their satellites and hangers-on in business
who profess to support the policies of the ruling party in order to
feather their own nests. Since every control is potentially a source
of corruption, the Joint Select Committee’s decision pushes the doar
wide open to corruption of this nature.
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In this context, the fact that the majority in the Joint Select
Committee turned down the salutary proposals presented to them
makes it quite clear which party in this country is dependent on big
business for filling its coffers and supporting its candidates for public
office.

New DELHI; M. R- MASANI.
10th August, 1960. .

1|

While I am not a Director or connected directly or indirectly
with the management of any Joint Stock Company I feel im-
pelled to write this minute of dissent on some of the con-
troversial aspects of the Bill as it has emerged from the Joint Select
Committee. I would first like to record my strong protest against
some new clauses of a drastic and far-reaching character which have
been introduced by the Joint Select Committee and which did not
even find a place in the draft Bill. Usually a Select Committee con-
fines itself to making such changes as are incidental or relevant to
the clauses of the Bill, unless the terms of reference to them include
making recommendations or proposals outside the clauses of the Bill
as well. In this amendment of the Company Law which has gone
through several stages of Committees, parliamentary debates, etc.
no drastic changes should have been introduced at this stage. It
should also be noted that these new proposals have not been con-
sidered by the interests concerned nor have they been put to the
witnesses who gave evidence before the Joint Committee, It is,
therefore, objectionable, in my opinion at the Joint Committee stage
to introduce important and controversial changes in the law in this

manner.

It is possible to write a dissenting minute on many clauses of the
Bill which are either unnecessary or irksome. But I am confining
myself to some important clauses. I may, however, refer to some
general aspects of the Bill. The powers of Government and other
authorities under the Companies Act are already large. Here again,
as was the case with Life Insurance business, the failure of high
Government officials to use the wide and drastic powers that they
had under the existing law has been used as an excuse or argu-
ment to give still wider powers to the same system if not the same
officers of Government. How that will improve matters, it is diffi-
cult to understand. They are being further enlarged by this Bill,
The Government, the Registrar and the Inspector investigating the
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affairs of companies are being given much larger powers. Further
in respect of many more matters of company management and ad-
ministration, it has been provided that the approval or sanction of
the Central Government must be obtained. I cannot find a parallel
in the Company Law of any other country which requires the
approval of Government in respect of so many matters of internal
day to day administration. It would appear that the Department of
Company Law Administration would lke to have its finger, or rather
active hand in the activities of all Corporations and have a say in
the functioning of the entire corporate sector.

I feel that the law has already gone too far and prescribed too
many restrictions which in actual practice would make difficult, if
not impossible the smooth and efficient management of business.
The sum total of all the restrictive provisions creates an impracti-
cable situation, from the point of view of the practical working of
business concerns. This, I know, has been found to be so in many
instances,

Further, there is such an unnecessary amount of forms filling, sub-
mission of returns to the Registrar and of applications to Govern-
ment. The present Bill adds further to the list of such requirements.
All these mean a tremendous cost to companies and no return to its
shareholders, workers or consumers. I wonder whether during the
three years and more the new Act has been in force, Government
have found anything fundamentally wrong in the management and
administration of companies or whether there have been attempts
generally by companies to defraud the shareholders or the public.
There may be such rare instances but to take such large and blanket
powers over the entire field of corporate sector is certainly not justi-
fied. Forms filling, making of applications, sending of returns etec.
only entail @ colossal waste of national effort, time and material.
That much of paper used in the preparation of unnecessary forms
and returns could have been put to much better use, what with the
present shortage of paper.

It is not merely in the companies sector which is managed by
managing agents that these formalities of consents and approvals are
required but also in the case of other companies as well. While
attempts are being made to simplify, rationalise and streamline the
laws, procedures and formalities under the various laws, those under
Company Law have however, been made unnecessarily more com-
plicated and expensive to companies. In my opinion, the time has
come to scrap the entire law and re-enact the corporate law to make
it more simple and understandable to the public and enable big as
well as small entrepreneurs to start numercus factories all over India
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to rapidly industrialise and develop the country. Company Law is
the mechanism through which the private sector operates and when
the private sector has been assigned a role which it has to fulfil,
nothing should be done which will come in the way of its free func-
tioning. There is today a climate which is favourable for invest-
ment and for the floatation of new companies largely because of cer-
tain factors operating in the issue market. The new Bill as it has
emerged from the Joint Committee will however, dampen enthusiasm
of entrepreneurs and make difficult the successful floatation of new
companies. I may add that this piece of legislation which gives such
large regulatory powers to Government to interfere in the internal
affairs and administration of companies will also retard foreign col-
laboration and investment in India.

Special Audit: Clause 70: i

This is an instance where Government have taken more powers.
They can appoint a special auditor if they are of the opinion that
the affairs of the company are not being managed on sound business
principles, that the company is being managed in a manner likely
to cause injury to the interests of the trade or industry to which it
pertains or that the financial position of the company is such as to
endanger its solvency. The special auditor may be asked to audit
the companies account for any period, notwithstanding that the com-
pany’s statutory auditor has already completed the audit of the
accounts for the same period.

I do not understand the necessity for the provision inasmuch as
the Companies Act already provides ample remedies to deal with
companies which are not functioning properly or are mismanaged.
Government can launch en investigation into its affairs. Minority
shareholders can seek relief in Court for oppression or mismanage-
ment, Government can appoint Directors on the Board and they can
prevent a change in the Board of Directors on an application by
shareholders. Apart from these remedies under Company Law,
recourse can also be had to the provisions of the Industries (Develop-
ment and Regulation) Act, 1951, under which investigation can be
ordered. Therefore, this provision is clearly not called for. More-
over, it is not fair to the statutory auditor of the company who has
already audited the accounts of the company for the same period.
The clause also provides that the expenses of such special audits will
be borne by the Company. It is unjust and unfair to throw addi-
tional financial burden on the company by appointing a special
auditor against its wishes and making the expenses of the audit pay-

able by it,
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Sole Selling Agents: Clause 99:

The provision regarding sole selling agency is another instance of
interference by Government in the internal affairs of the company.
Government have taken power under this clause to require informa-
tion regarding the terms and conditions of appointment of the sole
selling agents. They can vary them if in their opinion they are pre-
judicial to the interests of the company. Where there are more than
one selling agent for a company in any area they may after requiring
like information appoint one person as sole selling agent.

The appointment of a sole selling agent is done by the directors
of a company after considering the qualifications and the suitability
of a person to push the sales of the company’s products. His busi-
ness experience and contacts and his integrity and suitability other-
wise are all taken into consideration. If a person is not found satis-
factory another person may have to be appointed. The considera-
tions' which weigh in the appointment of sole selling agents differ
from company to company depending upon their peculiar sales
techniques. It is, thus, a purely internal matter of administration
and no public policy is involved requiring the intervention of Gov-
ernment. Even now the law provides that the appointment of a sole
selling agent by the directors, is to be approved by the company in
general meeting which is sufficient safeguard. There is absolutely
no reason, therefore, for Government to take this power.

It must also be remembered that all big manufacturing companies
will have to appoint sole selling .agents. If all the applications are
to be considered by Government, they will have their hands full
and consequently the company’s work will be delayed. This in turn
will interfere with the smooth functioning of companies.

Inter-Company Investment: Clause 136:

Under this clause, a company cannot normally make investments

in other companies or bodies corporate, exceeding 30 per cent. of its
subscribed capital.

This, in my opinion, will be a retrograde step. Particularly dur-
ing present times, there is a paucity of investible savings by indivi-
duals as a result of high taxation and cost of living. Therefore, the
internal resources of companies have largely been helpful in financing
the floatation of new companies. This has been the history of cor-
porate development in every country. One has merely to look at
the practice and experience in this respect in this as well as in other
countries. In our country, many new companies in new lines of
industries have been brought into existence by the investments of
the established or conventional industries. Intercorporate invest-
ments as they are called have been recognised as useful and it is not
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uncommon for incentives to be granted to promote such investments
by way of relief in taxation and by other methods. Such incentives
in taxation are given in India, also. I am, therefore, strongly opposed
to this new restriction on the development of corporate enterprises.
Of course, it is possible for a company to exceed this prescribed
limit by a resolution in general meeting and by obtaining the ap-
proval of Government. I cannot, however, agree to Government in-
tervention in a purely internal matter.

Payment of Dividends: Clause 57:

Under this clause, a company before it declares dividends for any
year must provide not merely depreciation for that year but also
all arears of depreciation.

The position today is that companies can declare dividends out
of profits without providing for depreciation if it is so thought de-
sirable. It being so, I can appreciate if it is only made necessary
that a company can declare dividends out of profits after it provides
for the depreciation of that year. To go further and enact that if
there are arrears of depreciation which have not been provided
for against profits of the previous years, they should also be pro-
vided for in the current years profits, will make impossible the
declaration of dividends for a fairly long period of time by a new
company or even an existing company which has embarked upon
a large scheme of expansion. In heavy industries particularly, the
period will be much longer. The emphasis today is on the setting
up of basic and heavy industries. I may take an example. Suppos-
ing a company engaged in a heavy industry after five years of
working, makes sufficient profits in the fifth year to enable it to
pay some dividend in that year after providing for depreciation in
that year. In the previous four years there have not been sufficient
profits and, therefore, depreciation has not been provided for in the
previous years. After its fifth year, it will make increasing profits
each year which will be sufficient not only to provide for current as
well as a good deal of all the arrears of past depreciation and also
pay dividends continuously from the fifth year onwards. But if this
clause is put on the statute book, it may not be possible for such a
company to pay dividends even up to a period of ten years. This
will make it pretty difficult for attracting capital to new floatations
or for financing the expansion of existing industries.

The clause makes a similar provision for making allowances for
losses sustained in previous years which is objectionable for the same
reasons. I must also point out that if a company does not declare
dividend for a fairly long period its credit will be affected. Such a
situation will retard the formation of new .companies, There are
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certain favourable market conditions today for bringing into existence
new companies and industries. But I am apprehensive that this
position will be entirely changed if the proposal is accepted.

Imposition of Restrictions on shares: Clause 79:

This clause provides that if as a result of transfer of shares in a
company, a change taken place in the composition of the Board or
constitution of the managing agency, the Central Governfnent may
if it is of the opinion that it is prejudicial to public interest restrict
voting rights in respect of those shares for a period not exceeding
three years. Also, if Government is of the opinion that as a result
of transfer of shares a change in the Board or managing agency is
likely to take place and that it will be prejudicial to public interest,
they may prohibit the transfer of shares for a period not exceeding
three years.

The fundamental principle of Company Law is that a company’s
affairs should be carried on according to the wishes of the majority
of the shareholders. Accordingly, if the majority of shareholders
whose majority holding is due to transfers of large blocks of shares
or otherwise, desire a change in the management, they should be per-
mitted to have it. It is not desirable that Government should interfere
with the voting rights or transfer of shares, which will have adverse
repercussions on the companies. If the change of management will
not be in the interests of the company, there are other safeguards
available to prevent it. Firstly, the new management has to be
approved by Government. Secondly, the old management if it has a
grievance has the power under section 398 of the Act to apply to
Court for suitable relief. In the circumstances, I am opposed to this
clause which gives more powers to Government to interfere in the
affairs of a company.

Donations to Political Parties; Clause 98:

I em strongly opposed to this provision which gives legal sanc-
tion for companies to make donations to the political funds of politi-
cal parties. This matter has been the subject of controversy in many
countries. Recently, our courts had also occasion to discuss the pros
and cons of this matter. It will be sufficient for my purpose if I refer
to some of the objections which are discussed in the judgement itself.
“To induce the Government of the day by contributing money to
the political funds of the political parties is to adopt the most sinister
principle fraught with grave dangers to commercial as well as public
standards of administration. Persuasion by contribution of money
lowers the standard of administration even in a welfare State op
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democracy. To convert convictions and conscience by money is to
pervert both democracy and administration. Joint Stock Companies
are not intended to be adjuncts to political parties and possible
sources of revenues for these parties. It will induce the most un-
wholesome competition between business companies by introducing
the race who could pay more to the political funds of political parties.
In that competition business is bound to suffer in the long run. In
the bid for political favouritism by the bid of money, the company
who will be highest bidder may secure the most unfair advantage
over its rival trader companies. It will mark the advent and entry
of the voice of the big business in politics and in the political life of
the country. The tune of political life is liable in the long run to
become the tune of the big trading companies and concerns. They
will be bad both for business and for politics. It will be alike bad
for public life as well as commercial life.”

That such a prohibitory sectipn was in the Act till it was amended
by the present ruling party is significant. It may be thought that
there is some safeguard if publicity is given to the donations made.
The amendment provides that such donations should be made public
and not kept secret. It no doubt looks very wise and harmless. But
it should also be borne in mind that the publication of payments to’
the ruling party may carry no danger with it but publication of any
payment to parties that oppose the ruling party may carry with it
consequences which are too obvious to need dwelling upon. I may
add that such a proposal which is fully put to advantage by the rul-
ing party and which has been opposed in the Joint Committee should
not be carried through with the majority of the ruling party. It is
unfair to the other parties and will also be a blow to democracy.

NEw DELHI; DAHYABHAI V. PATEL
10th August, 1960. .

m

We are in general agreement with the recommendations of the
Joint Committee. We believe that they constitute one more step
forward in the direction of realising the aims and objects of the
Companies Act, 1956. They provide for greater and more effective
control over and voice in the management for share-holders, a higher
standard of accounting and auditing and a greater control by the
Government over the management of the Company with a view to
safeguard the interests of the minority shareholders. We, however,

feel that some of the recommendations fall short of the objectives in
view and need to be amended.
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We regret that the Joint Committee did not accept the prineiple
of prohibiting the corporate bodies from contributing out of their
resources to the funds of a political party. Even the countries where
common man is in a better position to contribute to the funds of
the party of his choice than in India, the corporate bodies are not
permitted to contribute to the election funds of a political party.
Under conditions prevailing in India any contribution by a pros-
perous corporate body to the funds of a political party would give
an immense advantage in terms of resources to that party and would
generate a legitimate fear that money power might be able to
influence the results of elections in the country. This fear would
all the more be strengthened if a corporate body advances, as a legi-
timate argument in favour of such contributions out of its funds, a
plea that it is necessary to do so in safeguarding and furthering the
interests of that corporate body. It is immaterial whether its inter-
ests are in fact safeguarded and furthered or not. If the policy of
the party to the funds of which contributions are made is not safe-
guarding the interests of the contributing corporate body and yet
- that body continues to make the contributions the inferences one
may legitimately draw from the action of the corporate body would
not be flattering either to the contributing corporate body or to the
party that continues to receive such contributions. In the interest
of establishing healthy democratic traditions in the country and
to give a sense of confidence to the common man that he has an
effective voice in choosing the rulers of the land it is very desirable
that such contributions are prohibited.

This is necessary also from the point of view of safeguarding
the interests of the minority shareholders. Why should even one
shareholder be compelled to contribute an amount to the fund of a
political party against his will which would have been his but
for the decision of the corporate body to make such a contribution?
Even the prestige of the political party concerned demands that
it should not receive any contribution, howsoever small the amount
may be, from any one who is compelled to make that contribution
against his will.

The Bill provides that the compensation that may be due to
workmen under provisions of Chapter VA of the Industrial Dis-
putes Act, 1947, should be included within the scope of the term
“wages” for purposes of Section 530(1)(b) of the principal Act.
This sub-section provides that wages should be considered as a pre-
ferential charge in case of a winding up. This is a step in the
right direction. As long as the workmen have no effective say
in the management of the Company it is not fair to put his dues
accruing to him under the law in the category of an ordinary debt.
But this laudable purpose of the provision in the Bill is likely to
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be defeated in many cases unless the maximum limit of these
dues to be considered as a preferential charges is not raised simul-
taneously with the inclusion of compensation in the term wages.
We, therefore, believe that in Sub-section (2) of section 530 of
the principal Act, the limit should be raised from one thousand
rupees to two thousand and five hundred rupees.

We strongly feel that the Government should exercise the
powers it possesses under the Companies Act, 1956 to end the
managing agency system. The disadvantage in its continuation far
outweigh the advantages in its retention. The present trends in
the stocks and capital markets seem to indicate developments that
are prejudicial to sound promotional activities. The managing
agency system is at the root of these developments.

If, however, it is not possible to end this system forthwith, at
least steps should be taken to see that there are no loopholes in
the provisions in the principal Act limiting the number of com-
panies that can be managed by a managing agent to ten. This
principle is accepted by the Joint Committee and accordingly clause
120, a new clause, has been added. According to section 332(4) (b)
of the principal Act every member of a managing company whether
public or private who is entitled to exercise not less than twenty
per cent of the total voting power therein is to be deemed to hold
office as managing agent of the managed company. Experience
of the working of the Act however indicates that this provision can
be and, in fact, is circumvented in certain cases by arrangements
whereby an effective control can be exercised by a member of the
managing company in that company without holding twenty per
cent of the total voting power therein. Such a contingency would
defeat the purpose of keeping interlocking of companies within
limits. The new clause 120 accordingly reduces the limit of the
voting power held from twenty per cent to ten per cent in case of a
public company and five per cent in case of @ private company.

We are of the view that the limit of ten per cent in the case
of a public company is quite safe because the share holdings in
such a company are widely dispersed and therefore it is not easy to
keep an effective voice in the management of a public company
while holding less than ten p=r cent of the voting power therein.
In the case of the private company, however, the situation is differ-
ent. In private companies shares are held by a closed group of
persons, normally the friends and relatives of a key member. It
is, therefore, possible for him to so distribute the holdings that
even by holding a very nominal percentage of total voting power
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in that company he may be able to exercise an effective control
over its management. It is, therefore, desirable to provide that a
person holding even a nominal voting power in the company should
be deemed to hold the office of managing agent of the managed
company. We, therefore, recommend that the new clause 120
should be suitably amended to make such a provision.

Clause 9 of the Bill as amended by the Joint Committee em-
powers the Central Government to grant exemptions to the com-
panies licensed under section 25 of the principal Act from any
provisions of the Act. We cannot accept the view that such a
general power of exemption is necessary. As the law stands at
present non-profit making associations licensed under section 23
of the principal Act have to comply with most of the obligations
placed on the company under the Act. We agree that this is not
necessary and that the scope of sub-section (6) of section 25 of the
principal Act needs to be widened. We are, however, of the view
that if these bodies are exempted from the operation of all or any
of the sections mentioned in clause 9, lines 28 and 29 on page 5 of
the original Bill that would be sufficient for the purpose in view.
We, therefore, urge that the power of the Central Government to
grant exemptions to the licensed companies should be confined
only to the sections mentioned in clause 9, lines 28 and 29 on page
5 of the original Bill. '

New DELHI; ROHIT M. DAVE
10th August, 1960. MULKA GOVINDA REDDY
Y. N. JADHAV
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We regret that we have to submit this minute of dissent to the
Report of the Joint Committee. We very much wished to avoid
taking this step. But the points at issue are so important that we
will be failing in our duty if we did not place our point of view on
record.

The Joint Committee have made some major changes in the draft
Bill. These are of a substantive character and also of a highly con-
troversial nature. Our understanding of the terms of reference of
the Joint Committee is that it considers the provisions of the Bill,
and after reconciling various conflicting views, hammers out a piece
of legislation more acceptable to all the sections of the House, but
on the basis of the main provisions of the Bill. It is generally out-
side the scope of the Select Committee to introduce new provisions
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which are substantive in c¢haracter. Inesmuch as during the reéfer.
ence stage the Parliament has had no time to discuss these new
clauses, the Select Committee, howsoever representative it may be,
is generally not supposed to take upon itself the task of anticipating
the views of Parliament on such new clauses. We are, therefore,
of opinion that important changes should not have been introduced
in the Bill at the Select Committee stage.

Though we have confined our minute of dissent to a few clauses,
we have our differences on some other clauses of the Bill also. We
note that very wide powers have been taken by Government and
other authorities under the Act. In our opinion, the frequency and
the multiplicity of sanctions and formalities under company law
involve considerable waste of time both of businessmen and of the
administration to an extent that is wholly unnecessary. These
regulatory provisions do not exist in the company law of any other
country. While attempts are being made to simplify, rationalise
and streamline other laws and procedures, the position in regard to
the company law is that it is getting unnecessarily more complicat-
ed. The Companies Act, as it finally emerged from Parliament in
1956, contains 658 sections. @ While many of these provisions are no
doubt more in the nature of prescribing a ritualistic behaviour, it
cannot be denied that they constitute hardship and expense to the
companies in their day-to-day working. The amendments proposed
now, which deal with more than 200 sections, contain some directed
to ease the situation. On the other hand, the amendments, on the
whole, will tend to make the company law more irksome. We should
not also forget that such a piece of massive legislation with such
large regulatory powers to Government is bound to come in the way
of foreign collaboration and investment in India.

Clause 5T:

This clause provides that before a dividend can be dec-
lared for any year not merely depreciation for that year
but also all arrears of depreciation must be provided.

We are apprehensive that if this provision is passed, new com-
panies and existing companies which embark on schemes of expan-
sion would be unable to declare any dividends during the first few
years of incorporation or expansion as the case may be. It is-per-
haps reasonable to provide that a company should provide out of
the current profits of any year for which dividends are to be dec-
lared, depreciation of that year, though even that will make it
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