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INTRODUCTION

I, the Chairman of Estimates Committee having been authorised by
the Committee to submit the Report on their behalf present this Thirty-
first Report - on the Ministry of Law and Justice-—(Department of Justice)
—Pendency of Cases in Supreme Court and High Courts.

2. The Committee took evidence of the representatives of the Ministry
of Law aad Justice (Department of Justice) on 4th and 5th February,
1986. The Committee wish to express their thanks to the Officers of the
Ministry fer placing before them the material and information they desired
in conneetion with the examination of the subject and for giving evidence
before the Committee.

3. The Committee also wish to thank the Chairman—Bar Council of
Rajastham amd Shri V. R. Krishna Iyer, Former Judge of Supreme Court
for giving evidence and making valuable suggestions before the Committoe.

4. The Committee also wish to express their thanks to all other institu-
tions, asseemtions, bodies and individuals who furnished memoranda on
the subjeet to the Committee.

5. The Report was considered and adopted by the Committee on 15th
April, 1986.

6. Fer facility of reference the recommendations/observations of the
Committee have been printed in thick type in the body of the Report and
have also been reproduced in a consolidated form in Appendix to the
Report.

CHINTAMANI PANIGRAHI
Chairman
Estimates Commiittee.

New DELHI;
April 16, 1986
Chditra 26, 1908 (Saka) L




CHAPTER 1

MAGNITUDE OF THE PROBLEM
A. Introduction

-

1.1 The standard of development in a modern organised Society can
be gauged by the speed with which it is able to dispense justice to its
members. Due and timely dispensation of justice is one of the most essen-
tial functions and obligations of the State. The State cannot evade or
shirk its responsibilities in this behalf on sheer grounds of economy. Tt is
in the interest, both of the State and the citizen that disputes which are taken
to Law Courts are adjudicated and decided within the shortest possible
time. It is well known saying that justice delayed is justice denied. Delay
in the disposal of cases, particularly in the Superior Courts, causes untold
hardship to the parties to the dispute. It is not unusual to hear that litiga-
tion started by the ancestors has been continued by the succeeding genera-
tions without the cases having been decided for decades.

1.2 At the same time it is necessary that to speed up the decisions of
cases, the requisite basic norms for ensuring justice are not dispensed with.
While maintaining fairness, impartiality and fearlessness the Superior Courts
have also to ensure an element of certainity and uniformity in the inter-
pretation of laws for the guidance of subordinate courts and the litigants.
These aspects of the judicial process do make for delay in disposal of
cases. However, a sound balance between the considerations of speed and
demands of justice has to be kept. This casts onerous responsibility on.
the persons and the institutions entrusted with the task to secure elimination
of delays and speedy clearance of arrears in courts.

1.3 The very fact that the problem of arrears in Courts has been
examined by various Commissions, Committees and discussed at Con-
ference of Bar Associations and other forums over the decades and yet it
continues bears ample testimony to the magnitude and complexity of the
problem and that it is not easy of solution. Increase in population; greater
awareness among the people of their rights; enactment of too many and
complicated laws and rapid industrialisation are some of the causes for
increase in the number of cases being instituted in the Supreme Court and
the High Courts year after year. Obviously, disposal of cases has not been
keeping pace with the institution, resulting in accumulation of arrears in
Courts. The Law Commission of India, in its 14th Report summarised
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the reasons for the accumulation of work in the High Courts as follows:—

“(1) The arrears can be partly attributed to the increase in both
the normal work of the High Court and also the expansion
of its special jurisdiction under various Acts.

(2) The coming into force of the Constitution has also greaily
added to the work of the High Courts.

(3) The strength of the High Courts was not increased in time to
prevent the arrears from accumulating,

(4) There has been large increase: of arrears in the High Courts
and disposals have fallen short of what they should be in a
properly regulated oourt,

(5) Many unsatisfactory appointments  have been made to the
:‘High Courts on political, regional and commumal or other
grounds with the result that the fittest men have not been

- appointed. This has resulted in a diminution in thc outturn
of -work of the judges.

(6) These unsatisfactory appointments have been made notwith-
standing the fact that in the vast mmajority of cases appoint-
ments have been concurred in by the 'Chief Justice of the
High Court and by the Chief Justice of India.”

1.4 The problem of arrears in Superior Courts has been there for long,
but by passage of time the enormity of the problem got accentuated as
could be assessed by the following observation made in their informsal
Report made by a Commaittee of Three Chief Justices of High Comets
which was set up to e¢xamine the problem of arrears in High Courts and
suggest remedial measures ;—

“Over the years there has been consistent increase in the institution

, of cases in the High Courts. On the other hand, disposal has mot
" kept pace, leading to accumulation of arrears. If in the past the
" vacancies in the High Court Bench had been filled promptly, after
raising the strength realistically the arrcars may not have accumu-
lated to such a large extent. Today the position is that if the entire
existing strength of the High Court is exclusively applied to dis-
posing of the cases in arreas, it is likely to take 10 or more

years to clear them up.”

B. Earlier Reports on Arrears of Cases

1.5 In the recent past the following Committees/Commissions have
examined and reported on dclays and arrears in High Courts :—

(i) Informal Committee (Shah Committee) Report 1972,
(ii) Law Commission—79th Report.
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(iii) Informal Committee of Chief Justices constituted in February,
1984.

1.6 In reply to the question whether any of the recommendations . of
the above Committee/Commission were accepted and if so whether Ministry
of Law and Justice was regularly monitoring the implementation of these
recommendations and what was the latest position of each of the recom-
mendations, the Mxmstry in a written note furnished to the Committee has
stated :—

“Shah Commitiee Report recommended the follbwing —

(i) Streamlining of procedure in the Courts having bearing on the
Criminal Procedure Code and Civil Procedure Code.

(ii) Measures to increase efficiency and working in the High Courts
not related to any Acts, but with the rules of State Govern-
ments/High Courts and administrative -orders, etc.

(iii) Streamlining of certain specific Acts/Laws and working thereof
like Income-Tax Act, Psterits and Designs Act, Succession
Act, Divorce Act, Lunacy Act, etc. and working of various
Tribunals like Income-Tax Tribunal and Labour Tribunal.

(iv) Improvement in the service conditions of Judges.

The recommendations of the Committee concerning amendments in
Civil Procedure Code and Criminal Procedure Code were brought to the
notice of the Law Commission which in turn submitted its report taking
into -consideration these recommendations., Based on this, a new Code
of Criminal Procedure was enacted in 1973 and the Civil Procedure Cede
was extensively amended in 1976.

The measures to increase efficiency and working in the High Cowrts
not related to any Acts pertained mainly to arcas in which not only the
State Governments, but the High Courts and Chief Justice of India were
concerned. Accordingly, the views of the Committee were brought to the
notice of Chief Justice of India, the High Courts and the State Govern-
ments with a request to consider these recommendations.

The matter relating to streamlining of certain specific laws and Acts.
was the concern of the other Ministries and Departments. Accordingly,
the same was brought to their notice for appropriatc action.

The question of improving the conditions of service of judges was the
subject of this department (Department of Justice). The matter was con-
sidered and improvement in service conditions were made from time to
time.

79th Report of Law Commission.—The report was sent in 1979 to
State Governments/High Courts as the recommendations required action
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by them mainly by way of appropriate supervisory control and other ad-
ministrative measures by issue of orders/amendments of rules, etc. An
Inter-Departmental Committee of 3 Officers representing the Legislative
Department, the Department of Legal Affairs and the Department of Justice
was also constituted by the then Law Minister in 1979 to examine these
recommendations and formulate concrete proposals for Governments’
approval. These recommendations were again sent to the State Govern-
ment/High Courts in Junc 1982 and followed up in the Conference of Law
Ministers in June 1982. The Law Ministers were impressed upon the need
for their effective implementation and were specifically requested to con-
sult the Chief Justice of their High Courts frequently in this regard. The
matter was again discussed in the Joint Conference of Chief Justices, Chief
Ministers and Law Ministers of States held on 31st August—I1st Septem-
ber, 1985. Several High Courts/State Governments have convecyed that
they agreed with the recommendations and are being given effect to and
that the recommendations contained in the 79th Report are being followed
up ”

1.7 In reply to the question as to in what way the implementation of
certain recommendations contained in these reports contributed in bringing
down the pendency of cases in Courts, Ministry of Law and Justice in a
note furnished to the Committee has stated :

“It is not possible to quantify the impact of the reports on the

pendency in each Court since the pendency is due to scveral comp-
lex factors.”

1.8 When asked to spell out the outcome of the Inter-Departmental
Committee of three officers representing the Legislative Department, the
Department of Legal Affairs and the Department of Justice constituted by
the then Law Minister in 1979 to examine the recommendations of Shah
Committee Report and 79th Report of Law Commission, Additional Secre-
tary Ministry of Law and Justice during his evidence stated, that ‘“‘these
proposals were sent to the State Governments.”

'1.9 The Law Commission, in its 79th Report, May 1979, had obser-
ved :

“any report that deals with the question of delay in the dis-
posal of judicial cases and the heavy backlog of arrears can bear
fruit only if prompt action is taken on the report and thecre is
speedy implementation of such of the recommendations contained
therein as are found to be acceptable. A report dealing with the
question of delay must be distinguished from a report dealing
with the review of a particular enactment or code. A report of
the former kind has an urgency of its own, and it is but impera-
tive that there should be no undue delay in taking -action on re-
port which itself deals with the question of eliminating delay.”
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1.10 The Committee note that several Committees and Commissions
have been set up in the past to examine the problem of mounting arrears
of cases in the Supreme Court and High Courts. The Committee farther
note that the Report of one such Committee viz. Inter Departmental
Committee which was constituted in 1979 to examine the recommendation
made in the 79th Report of the Law Commission, received in 1980, was
sent for taking appropriate action in two batches to State Governments/
High Courts, one in May 1981 and the second in April, 1982. This leads
the Committee to the inescapable conclusion that Ministry have not taken
any serious view of the reports of such Committees and Commissions inspite
of the observation of the Law Commission that a report dealing with arrears
and delay could bear fruit only if prompt action was taken thereon and
that sach report had to be distinguished from other reports dealing with
review of a_ particular enactment. It was also the responsibility of the
Department of Justice to have continued to impress upon other Ministries/!
Departments of the Government of India to streamline the Acts/Laws
administered by them in accordance with the recommendations of the Law
Commission, 1979, on delay and arrears in High Courts so as to provide
speedy justice to the people affected thereby.

1.11 The reply of the Ministry that it was not possible to quantify
the impact of the action taken on the reports of these Committees/Com-
missions over the pendency of cases in High Courts/Supreme Court on
the plea that pendency was due to “several complex factors”, gives the
inevitable impression that the Ministry has not been serious in making
any objective assessment of the impact of implementing recommendations
of various Committees/Commissions on the pendency of cases in Superior
Appellate Courts. The Committee cannot but deprecate this lassitude on
the part of the Ministry. The Committee are firmly of the view that the
Department of Justice must play a positive role and deal with this serious
and cancerous problem of mounting arrears in Superior Appellate Courts
effectively if Government are serious that people should not lose -faith in
the administration of justice in the country. The Committee recommead
that a proper monitoring cell with adequate manpower headed by a semior
officer be set up in the Ministry forthwith to pursue with the State Govts./
High Courts the progress of implementation of the recommendations com-
tained in the reports on arrears in Superior Appellate Courts, analyse the
feedback, identify the problems and bottlenecks and take effective steps
promptly to correct the procedural deficiencies, if any, in the system of
monitoring the information regarding implementation of recommendations
as well as any other bottlenecks.

1.12 Since the Law Commission has been asked to go into this matter
again, the Committee hope that action taken on the recommendations
made by various Committees/Commissions in the past and the results of
jmplementation thereof would be of great help to the Commission in re-
commending solutions to tackle the problem\eﬁactively.



CHAPTER 11

ORGANISATIONAL SET-UP
A. High Court and their Benches

2.1 For 22 States and 9 Union Territories in the country therc are at
present 18 High Courts. The jurisdiction of the following High Courts
extends to more than one State/Union territory :

Sl. No. High Court i State/Union Territory

1. Bombay . . Maharashtra and Goa, Daman and Diu,
Dadra and Nagar Haveli.

2. Calcutta West Bengal and Andaman and Nico bar
Islands.

3, Guwahati . Assam, Meghalaya, Nagaland, Manipur,
Tripura, Mizoram and Arunachal
Pradesh.

4. Madras . . . . Tamil Nadu & Pondicherry.

5. Punjab and Haryana . Punjab, Haryana and Chandigarh.

6. Kera{a . . . . . Kerala and Lakshadweep Islands.

2.2 Besidcs, therec are permanent Benches of certain High Courts at
places away from their principal seat indicated as below :

Name of the State/ Name of the Bench and the Date from which the
Uaion Territory High Court Bench began functioning
Uttar P radesh . Lucknow (Allahabad) The Bench started functioming

consequent on the pro-
mulgation of the Uaited
Provinces High Court
(Amalgamation)  Order
dated 19th July, 1948.

Madhya Pradesh Gwalior & Indore (M.P.) 1-11-1956.

Matarashtra Nagpur and Aurangabad 1.5-1960 to 27-8-1984
(Bombay)

Bihar . . Ranchi (Patna) 19-4-1976

Rajasthan . Jaipur (Rajasthan) 31-1-1977

Goa, Daman and Diu  Panaji (Bombay) 30-10-1982.

2.3 Except for the Bench at Ranchi, Aurangabad and Panaji all these
Benches are an old legacy. The Benches at Lucknow, Gwalior, Indore,
Jaipur and Nagpur exist at these places, benches of the High Courts had
been sitting even before the reorganisation of the States. The Jaipur Bench
was abolished in 1958 and revived in January 1977. °
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2.4 Apart from these permanent Benches, Circuit Courts of certain
High Courts also exist at certain places “Details there-of are as follows :

High Court . Placcs of Clrcun Couxt
Calcutta . . Port Blair
-Guwahati . Agartala, ITmphal, Kohima and Shillong.

2.5 In reply to a question whether the Ministry, looking at the moun-
ting arrears of cases in all High Courts, had ever considered the desira-
bility of increasing the number of High Courts, if necessary, by amending
the Constitution, Ministry of Law in a written note furnished to the
Committee stated ‘the Constitution has provided a High Court to each
State and also a common High Court for two or more States/Union
Territories and as such amendment to the Constitution is not necessary”.

2.6 In this regard, the representative of the Ministry of Law and Jus-
tice, during his evidence before the Committee stated “The Constitution
has laid down provision for one High Court in one Statc. There is no thin-
king till today to have more than one High Court in any State. There will
be two different benches but there cannot be more than one High Court
in a State”. The witness further stated *..We are at the moment con-
sidering the possibility of having a High Court in the North Fastern
Region. For that we have been trying to collect the figure. . . .. Some of the.
figures show that there is no justification of having any High Court because
the number of cases is very small. It may therefore be just adequate to
have a Circuit Bench or a permanent Bench of the High Court. ... There-
fore the Government has not yet made up its mind whether there should
be a High Court in each State or there should be a High Court for'a few
States. For other Union Territory regarding Goa our figures show that
the existence of the Bench of the High Court has worked satisfactorily.
There are not many problems in Goa and Andaman and Nicobar Islands.”

2.7 It was pointed out by the Committce that even if figures did not
justify there could be the justifications for working on the principle of
one High Court in one State because of geographical reasons. Also a High
peadency of cases in the neighbouring courts. It was better to con-
sider to have one High Court in each Statt and each Union terri-
tory rather than having a High Coust for two or more States and Union
territories and further benches of the same High Count within those

. States and Union, Territories. In reply- the Additionsl Secretary of the Mimis-
try stated, “we ge looking into. those aspects. This is seriously engaging our
attention. particularly in the North Eestern: region.”
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B. Setting up of Additional Bench/Circuit. Court

2.8 The statement furnished by the Ministry of Law & Justice shows
the mumbcer of pending cases in some of the High Courts as follows :

Name of High Court Pendency as on Pendency as on
31.12-84 30-6-85

Allahabad . . . . . . . . 2,28,952 2,42,379
AndhraPradesh . . . . . . . 81,256 88,349
Bombay . . . . . . . . 1,07,587 1,06,657
Calcutta . . . e 1,36,641 1,842,757
Delhi . L. 63,157 74,226
Kerala . . . L 1,00,373 1,14,122
Karnataka . . . . 96,764 91,510
Madras . . . . ... 1,23,987 1,49,460

2.9 As to the role of Ministry of Law and Justice in the matter of
setting up of new Benches of High Courts or Circuit Courts, the Ministry
in a note furnished to the Committee have stated : “On the question of
setting up of new Benches of High Courts or Circuit Courts, the Ministry
having Benches the Government had set up a Commission headed by Jus-
tico Jaswant Singh, retired Judge of Supreme Court. His report has been
received and is under examination.” The Committee were also informed
that the report of the said Commission was received towards the end of
April, 1985 and was being examined. When asked as to how long will it
take to examine the report, the Additional Secretary stated. “I cannot
say, it is before the Cabinet.”

2.10 Regarding setting up of a permanent Bench of Calcutta High
Court in Andaman and Nicobar Islands, the Ministry of Law in a state-
ment furnished to the Committec have stated as follows :—

“As per the observations made by the then AS (JUS) after a
visit to A&N in January, 1984, the institution of cases both before
the Circuit Bench and before the mainseat at Calcutta pertaining
to A&N Islands was very meagre, being between 20-30 per year
apart from the writ petitions. The institution of writ petitions also
was between 20—30 per year.

The A & N Islands Administration agreed that there was no need
for a permanent Bench of the Calcutta High Court at Port Blair.

A representation was received in April, 1981 suggesting the
establishment of a permanent Bench of the High Court at
Port Blair. It was mentioned that the A & N Administration
-was facing difficulties in carrying out their normal functions on
account of the writ petitions on service matters pending in the
High Court; it was stated that even for petty matters the
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aggricved persons were filing writ petitions in Calcutta and
obtaining interim orders. It was further pointed out that the
writ petitions filed in Calcufta were not transferred to the Circuit
Bench of the Calcutta High Court sitting at Port Blair.

At the instance of the Government, the Calutta High Court
agreed that. its Circuit Bench would sit in Port Blair for a
longer duration and more frequently with a view to solving
the difficulties of the people of the Islands. The High Court
also amended its Rules in 1982 to permit transfer of the writ
petitions pending in Calcutta to the Circuit Bench at Port Blair
and also to provide for prior notice being served before issue
of interim orders. Having regard to the workload, a perma-
nent Bench of High Court at Port Blair is not considercd justified.”

2.11 The Constitution of India provides that there shall be a High
Court for each State and that Parliament may by law establish a common
High Court for two or more States or for two or more States and a Union
Territory. In pursuance of this provision there are at present 18 High
Courts for 22 States and 9 Union Territories. Out of them only § High
Courts, namely, the High Courts of Allahabad, Madhya Pradesh, Patna,
Rajasthan and Bombay have 8 permanent Benches at other places in the
respective States. Bombay and Madhya Pradesh High Courts have two
permanent Benches each while Allahabad, Patna and Rajasthan bave onc
Bench each. From the available statistics the Committee find that in
almost all the High Courts there is heavy accumulation of pending cases
that have piled up over the years. At least, in § High Courts the magmi-
tude of pendency has crossed over the figure of one lakh which is net
only alarming but distressing. The position in Allahabad High Court
particularly is a record of its own as more than 2,42,000 cases were pend-
ing there as on 30-6-1985. The Committee are distressed to note that
very little has been done by the Government to tackle this problem which
by now has assumed serious proportions. What is worse is that eaclr year
there is increase in the pendency. Except for Karnataka where the pend-
ency decreased from 96,764 as on 31-12-1984 to 91,510 as on 30-6-1985,
and Bombay where the pendency went down by about 1,000 in the same
period, the pendency has increased by more than 13,000 in Allababad,
nearly 7,000 in Andhra Pradesh, 5000 in Calcutta, 6,000 in Delhi, 14,000
in Xerala and a little less than 26,000 in Madras High Courts. No doubt
the Government has been appointing Committees and Commissions periodi-
cally to go into this matter which have been making various recommenda-
tions. The fact that there has been no improvement in the situation makes
the Committee to believe that either there has been tardy implementation
of the recommendations of these Committees/Commission or the root of
the disease has not yet been diagnosed. The Committee are firmly of the
view that if the present trend of accumulation of arrears is not arrested,
the situation will completely go out of control and shake the very roets
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of rule of law in the country whose survival depends upon the spcedy ad-
ministration of justice. Therefore, to meet the situation as it stands at present
seme drastic steps are necessary. The Committee feel that as a first step
it is necessary to ensure that disposal of cases in each High Court keeps
pace with the number of cases instituted cach year. The second step needed
is to clear the arrears. In the opinion of the Committee there is meed
for having more High Courts and if that is done, there would at least be
no addition to the pendency of cases.

2.12 The Committee nnderstand that Justice Jaswant Singh Commis-
sion which went into the question of “setting up of Benches of High Courts
‘and on the general question of having Benches” has submitted its report
in April, 1985 and its report is still under consideration of the Cabinet.
The Committee feel that a very early decision should be taken on the re-
commendations contained in the report of Justice Jaswant Singh Commis-
sion and concrete action taken to set up more Benches at the earliest.

2.13 The Commiitee also feel that in case delay in setting up benches
is unavoidable due to procedural or financial considerations, arrangements
for Circuit Benches of High Courts at suitable places be made at least to
tackle the institution of current cases and thereby arrest cases falling in
arrears.

C. Shortage of staff in High Courts

2.14 From the preliminary material furnished to the Committee it
transpired that request by certain High Courts for increase in staff commen-
surate with increasc in work load had often not been fully met by State
Governments,

2.15 In reply to a question whether it was feasible to empower the
Chief Justice of High Courts to create the required number of posts hav-
ing regard to the exigencies of workload, in the manner the Chief Justice
of India has been empowered under article 146 of the Constitution, the
Ministry, in a note furnished to the Committee, have stated :

“We have commended to the State Governments that the Chief
Justices of the High Courts should be conferred the same financial
powers as are being enjoyed by the Chief Justice of India vide
the Department of Justice letter No. 24/85/85-JUS dated 15-11-
1985.”

2.16 During the evidence it was pointed out by the Committee that
so far the Judiciary in the Union Territories, was concerned, they were the
direct responsibility of the Central Government and in that case . the
approval regarding the creation of posts had to be given by the Ministry.
On a specific question put by the Committee that in how many cases the
proposal of Union territory of Andaman and Nicobar for. creation of posts
had been turned down or no action had been taken thereon by the Ministry,
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the representative of Ministry of Law and Justice replied : “....As far as
the Uniop territories are concerned we are concerned with certain broad
issues. Right now there is an order of the Central Government baaning
creation of any posts. They will also apply to Union territories.” He further
stated in this regard that the ban was not total on every thing and wher-
ever it was felt that ban had to be relaxed, Cabinet’s approval was sought.
In the case of Andaman the proposal had been rejected by the Cabinet.

2.17 On being asked whether without affecting any change in the Consti-
tution, was it not possible to empower the Chief Justices of the respective
High Courts to recruit their own staff the witness stated, “the relevant rules
including the ome in M. P. (Madhya Pradesh) empower the Chicf Justice
to make appointment on his own.” It was also stated that about other
States wherein it was not applicable, the issue had not been posed before
the Ministry.

2.18 To emable Higher Appellate Courts to clear cases expeditiomsly
and within the minimum time. it is necessary that there should be mno
constraint in the matter of adequate staff in the High Court/Supreme Court.
While the Chief Justice of the Supreme Court has been empowered to
increase the staff, the High Courts have mat been vested with the power
to increase thelr staff strength and they have to look up to the State Gov-
ernments in the matter. The Committee have noted that in certain cases
the State Governments have not been able tp increase the strength of the
staff to be commensurate with the increase in the cases instituted in the
High €Court. In the case of the Union Territory of Andaman & Nicobar
Islands, the Central Government have themselves turmed down the request
for additional staff on the ground that there is a ban on ‘creation of mew
posts. The Cemmittee desire that the Ministry of Law and Justice should
undertake a sarvey to find out what is the shortage of staff in various High
Courts and what are the financial implications thereof. The Committee
would also like the Ministry of Law amd Justice to comsider the feasibility
and advisability of making a special grant to such States as have not been
able to meet the demands made by their High Courts for augmentation of
their staff strengths. The Committee also desire that the ban om recruit-
ment of stafi should not apply to the supporting staff needed for the higher
judicisry and Central Government- should make a relaxation in this regard,

2—83LSS/86



CHAPTER III -
STRENGTH OF JUDGES AND VACANCIES

A. Supreme Court

3.1 According to the information furnished to the Committee the posi-
tion regarding the sanctioned and actual strength of Judges of the Supreme

Court of India (excluding Chief Justice of India) during the last five years
was as follows : '

As on Actual Sanctioned Vacancies Date of

strength  strength " occurrence

111981 4 & o o e 13 17 4 1-8-80

12-9:F0

15-10-80

. 15-11-80

1-1-1982 . . . ° 14 17 3 15-11.F0

16-1-R81

1-1.82

1-1-1983 . . . . 13 17 4 15-11-80

16-1-81

- 1-1.82

. . 7-3-82

1-1.1984 . . . . 16 17 1 13-1-1983
111985 . .. . . . 17 17 NIL

3.2 The Committee were informed during evidence that as on 4-2-1986
there were three vacancies in the Supreme Court.

3.3 As to the necessity of increasing the number of Supreme Court
Judges in view of the growing pendency of cases, the representative of the
Ministry of Law and Justice during evidence stated :

“Regarding the increase in the strength of the Supreme Court, we
have received a proposal from the Chief Justice for the increase in
the strength from 17 to 25 excluding the Chief Justice. A Bill to
this effect has already been brought into Parliament. It has already
been passed by Lok Sabha and now it is pending in Rajya Sabha.
As regards the other arrangements, the Chief Justice himself has
suggested that appointment of ad hoc judges or other arrangements
could be considered after the sanctioned strength is increased and
vacancics are filed.”

12
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3.4 On a suggestion that the proposed increase in strength of judges
from 17 to 25 appeared to be some sort of an ad hoc arrangement and
seeing the pendency of cases in the Supreme Court which was 1,66,319 as

on 31-12-1985 this increase might not solve the problem, the witness
seplied :

“When the Chief Justice proposed 26 he gave us cogent reasons
which explained the background of this increase. He had in his
mind creation of certain Benches. His idea was that there should
be a permanent constitution bench of five judges, a bench consisting
of three )udges for labour and service cases, a bench of three judges
for tax, excise and custom cases, .two benches of three judges cach
for civil cases and election appeals, a bench of three judges for
criminal cases and two benches of three Judges each for admission
purposes. This will make up 26.”

He added that pendency of cases had also been taken into
account by the Chief Justice of India. Certain matters such as
Labour matters, excise matters, customs matters and so-on, being
of the specialised nature required creation of specialised Benches.”

3.5 Explaining the proposed increase in the strength of Supreme Court
Judges, the Ministry have, in a note furnished to the Committee stated as
below :

“The former Chief Justice of India proposed that the strength of Judges
of the Supreme Court may be increased from 17 to 25. He suggested the

following pattern of sittings of the Supreme Court for expeditious disposab
of cases :

No. of Judges

‘1. One Constitution Bench 5

2. A Bench for Labour and Service 3
cases

3. A Bench for Tax, Excise and 3
Customs cases

4. Two Benches of 3 Judges each 6
for Civil cases ‘and Election
appeals

5. A Bench for Criminal Cases 3

6. Two Benches of three Judges 6

cach for admissions

Total : 26
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The former Chicf Justice of India stated that this would ensure that the
curresnt rate of disposal maiches the curreat rate of {resh institutioa of cases.
There are no fixed criteria for determining the Judge strepgth of the
Supreme Court. Hoawever, having regard to the anaual institution of fresh
cases and the annual disposals, the proposal for raising the judge-streagth
of the Supreme Court by 8 Judges was considered reasonable. The present
Chiet Justice of India also agreed with the views of his predecessor that
the strength of the SBupreme Court should be increased to 26 Judges (inclu-
sive of the C.J.I.).”

B. High Courss

3.7 According to the information furnished to the Committee following
was the position in regard to the sanctioned/actual strength aed vacancles
of judges in various High Courts as on 1-1-1985 :—

S High Court Sanctigned Actusl Vacancies
Neo. strongth strength .
1. Alahabad . . . . . . 60 52 8
2. Amllrs Pradesh . . . . . 26 20 6
3. Bombay " . . . . . 43 T 6
4. Calcutta . . . . . . . 39 36 3
S. Palbi . . . " . . . 27 26 1
6. Gamhati . . . . . . 9 7 2
7. Gujarat . . . . . . . 21 18 3
8. Himachal Pradesh . . . . . 6 6 —-
9. Jammu & Kashmir . . . . . 7 5 2
10. Karmataka . . . . . 24 24 -
11. Kessla . . . . . . . 18 14 4
12. Madhya Pradesh . . . . . 29 27 2
13. Madras . . . . . . . 25 20 s
14, Orissa . . . . . . . 11 10 1
15. Patna G 35 33 2
16. Pumtb&l-laryana . . . . . 23 17 6
17. Rajasthan . . . . . . 18 15 -3
18. Sikkim . . . . . . . 3 3 —_

424 370 54

3.8 The Committee were informed that as on 1-1-1986 there were sixty
vacancies of Judges in the High Courts. It was observed from the data
furnished to the Committee that these vacancies had not been filled up on
an average for 1-2 years, and in respect of some High Courts e.g. Bombay
and Madras the vacancies have not been filled even for four years. On
being asked as to the action taken in regard to the filling up of vacancies,
the representative of the Ministry stated, “we are continually writing to the
State Governments to write to us or send us the proposals so that these
vacancies could be filled up quickly.” In reply to a question that if a pro-
vision was made in the Constitution by amending it that if within a specified
period the proposals are not filled the President shall fill those vacancies.
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the witness stated, “there is a provision in the Constitution which has
worked well and we find no other better alternative at the present moment.
The omly thing which we are suggesting is that this should be fully and duly
implemepted. This is a kind of urgency which we are bringing about. This
was one of the points before the Conference of the Chief Justices and
Chief Ministers that the proposal must come well before the vacancies
arise. This has been approved by the Conference.” )

3.9 The statement below gives the details of vacancies of Judges to be
filed in various High Courts as on 15th July, 1985 :

SI. High Court Vacancies Date from which
No. vacanciés have
arisen 3

0 @ ® &

1. Allahabad . . . . . . 13 15-10-1984
15-10-1984

15.10-1984

15-10-1984

15-10-1984

06-11-1984

15-11-1984

16-01-198S5

07-02-1985

29.06-1985

01.07-1985

01-07-198

‘ 07-07-198%
Andhra Pradesh . . . . . 7 26-11-1982
29.11-1982

01.07-1983

08-04-1984

05-07-1984

10-10-1984

08-04.1985

3. Bombay . . . 7 28-11-1983
29.11-1983
20-01-1984
24.05-1984
08.07-1984
03-10-1984
18.03-1985
4, Calcutta . . . 4 06-09-1984
01-10-1984
01-11-1984
01-07-1985
. . 12-03-1985
6. Gauhati 4 ' 12-01-1984
21.11-1984
15-11.1984
14031985

——

~

w
4
4
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o ® @

11,

12,

13,
14,

15.

16.

Gujarat . . . . . . . 3 07-06-1984
' 26-06-1984
and
- 02-04-1985
Jammu & Kashmir . 1 10-09-1984

Karnataka . . . 1 January 1985

Kerala . . . 2 28-04-1984
’ 13-06-1984

Madhya Pradesh . . . 2 02-11-1982
15-06-1985

Madras . 7 29.12-1981

09-02-1982
12-09-1983
15-09-198%
22-10-19%83
25-01-19¢24
and

01-06-1985

Orissa 1 16-07-1984

Patna . 3 09-09-1984
28-11-1984
12-01-198§

Punjab & Haryana 7 01-03-1983
29-11-1983
16-01-1984
26-03-1984
14-05-1984
01.-08-1984
24-05-1985

‘Sikkim . . 1 04-01-1985

(In the High Courts of Himachal Pradesh and Rajasthan, there is 110 vacancy).

3.10 The Law Commission of India, in its 79th report on “Delay and

Arrears in High Courts”, while referring to the disparity between the sanc-
tioned strength and the number of judges in position, has observed :—

“Leaving aside the judges who were entrusted with work outside
. their normal duties, the fact remains that the number of judges in
position in both the years was less than the sanctioned strength.
This disparity between the sanctioned strength and the number
of judges in position was apparently due to the fact that vacancies
in the posts were not filled in as soon as they occurred. It is our
considered opinion that delay in filling in the vacancies is one of
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the major contributing factors responsible for the piling accumulation
of arrears. In our opinion, when a vacancy is expected to arise
out of the retirement of a judge, steps for filling in the vacancy should
be initiated six months in advance. The date en which such a
vacancy will normally arise is always known to the Chief Justice
of the High Court and also to others concerned. It should be en-
sured that necessary formalities for the appointment of a judge

to fill the vacancy are completed by the date on which the vacancy
occurs.”

3.11 The Committee note that the strength of the Judges of the Supreme
Court, is at present 17 (excluding the Chief Justice of India). This
number is now sought to be increased by 8 Judges by the Supreme Court
(Number of Judges) Amendment Bill, 1985. This Bill was introduced
in Lok Sabha on 19-8-1985 on the recommendations of the Chief Justice
of India. It was passed by the Lok Sabha on 22-8-1985 and is now pend-
ing in Rajya Sabha. The Committee also note that there is no fixed criteria
for determining the Judges strength of the Supreme Court. As stated by
the Chief Justice of India, the proposed increase of 8 Judges would ensure
that the current rate of disposal matches the current rate of fresh institution
of cases. The Committee are not aware whether in fixing the strength of
the Judges, notice has also been taken of the fact that frequently Supreme
Court Judges are required to preside over one or the other Committee/
Commission appointed by the Government and during that period their
normal work is disrupted. The Committee, joining with the Chief Justice
of India, hope that the desired results would follow after the augmentation
of strength of Judges in Supreme Court. The Committee also feel that
the Department of Law and Justice should have impressed npon the
Department of Parliamentary Affairs to arrange priority of legislative
business in such a way that the Supreme Court (Number of Judges) Amend-
ment Bill was enacted into law soon after it was passed by Lok Sabha.

3.12 The Committee also take note that the Law Commission had re-
commended that the permanent strength of each High Court should be
fixed and reviewed keeping in view the average institution during the
preceding three years. The Committee, however, recommend that the
permanent strength of Judges of the Supreme Court/High Courts should
in the normal course be re-fixed after a five-yearly review of average number
of cases instituted and disposed of. Action should also be taken simuitane-
ously to review the strength of supporting staff and providing other facilities
to the Judges.

3.13 The Commiitee note that for years together the Supreme Court
did not have the full complement of Judges as per sanctioned sirength and
the position improved only in 1985 when it had the full strength of 17
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Judges. However, as on 1-2-1986 out of the sanctioned strength of 17
Judges, emly 14 were In’ pesition. Sinee the filing up of vacancies in the
Sspreme Court is done by the Central Government in consultation with
Chief Justice of India, the Committee feel that appointment of judges to
fill the vacancies in the Supreme Court hrad not been receiving the urgent
consideration it deserved and Government camnot escape the responsibility
for a situation where a large number of cases have piled up in the Supreme
€oart during these years, the vacancies of judges being a contributory
factor for that. In fact now a Bill is pending before Rajya Sabha for in-
creasing the strength of Supreme Court Judges to 25 excluding the Chief
Justice to cope up with the increased work. The Law Commission in its
79th Report had suggested certain measures to fill up the vacancies in
High Courts immediately they arose. On the same lines proposals for filling
up vacancies which were to arise on retirement of judges of Supreme Court
could have been initiated six months in advance of the occurrenee of the
vacancy and appointment of new incumbent effected from the day following
the occurrence of vacancy.

3.14 As regards vacancies in High Courts, the Cemmiitee note that
although the sanctioned strength of the High Courts during the year 1985
was 424. the number of Judges in position was only 370. As on 1-1-1986
there were sixty vacancies of Judges in High Courts. This disparity
between the sanctioned strength and the number of Judges in position is
apparently due to the fact that vacancies have not been filled up as soon
as they occurred. What is more distressing is that on am average it takes
about one to two years in filling the vacancies and in some cases even as
long as 4 years. The Law Commission has already opined that delay in
filling the vacancies is one of the major contributing factors responsible for
the piling accumulation of arrears and therefore the Commission had re-
commended that when a vacancy was expected to arise due to the retire-
ment of Judges, steps for filling up the vacancy should be initiated six
months in advance. The date on which such vacancy will arise in the
normal course is always known to the Chicf Justice of the respective High
Court/Supreme Court and also to others concerned. The Commission had
recommended that it should be ensured that the necessary formalities for
the appointment of the Judges to fill up the vacancy were completed by
the date on which vacancy occurs. The Committee regret to note that in
spite of this specific recommendation of the Law Commission made as
early as 1979 the position has been allowed to worsen further in as much
as the vacancies in Supreme Court/High Courts have not been filled up
for as long as two to four years. The facts reveal that the recommenda-
tion has remained almost a dead letter. No wonder then if inaction or
delayed action on the part of the concerned authorities responsible for
processing and appointment of Judges has comtribwted to the enormous

increase im the accumulation of arrears.
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3.15 This aspect of the matter, if allowed to continue, could be inter-
preted as deliberate denial of speedy and less costly justice to the litigamts.
Therefore, in Committee’s opinion, ways and means have to be foeund
out to replace the present procedure for appointment of Judges if it results
in inordinate delay in their selection and appoimtment.

3.16 The Committee hope that in view of the proposed increase in the
strength of the Judges of the Supreme Court, 8Bill for which as passed by
Lok Sabha is already with Rajya Sabha, Government have already drawn
out a plan to il up the newly created vacancies without any foss of time.



CHAPTER 1V

SELECT ION AND APPOINTMENT OF JUDGES

A. Selection of Judges

4.1 The Ministry of Law and Justice, in a note furnished to the Com-
mittee, have described the procedure for filling up the vacancies of judgcs
in the Supreme Court and High Courts as indicated below :

“Vacancies of Judges in the Supreme Court

1. Appointment of Judges in the Supreme Court are made in accor-
dance with the provisions of Article 124(2) of the Constitution.

2. Vacancies that are to arise by way of retirement are brought to
the notice of the Minister of Law & Justice much in advance of
their actual occurrence. The Minister of Law & Justice also dis-
cusses the matter with the Chief Justice of India. The formal pro-
postal for filling up a vacancy is initiated by the Chief Justice of
India. The Minister of Law and Justice may convey his own sug-
gestions to the Chief Justice of India orally or by personal corres-
pondence.

3. The Minister of Law & Justice makes recommendation regarding
appointment of a judge in the Supreme Court to the Prime Minister
and the President for approval. ‘

4. After the appointment hag been approved by the President, the
Chief Justice of India is informed and a Medical Certificate of
Fitness is obtained from the person selected. Thereafter the Warrant
of Appointment is got signed by the President, and the appointment
is notified in the Gazette.

Vacancies of Judges in High Courts

5. Appointments of Judges of High Courts are made in accordance
with the provisions of Article 217 of the Constitution.

6. The vacancies of permanent Judges likely to arise by way of
retirement are known to the Chief Justice in advance. The vacan-
cies which are likely to arise on the expiry of the period of appoint-
ment of Additional Judges are also known in advance. The Chief
Justice of the High Court initiates a proposal for appointment of
a permanent Judge or Additional Judge and sends his recommenda-
tion in writing to the Chief Minister concerned; a copy of his letter
20
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is.sent by him to the Union Minister of Law & Justice also. The
. Chief Minister, in consultation with the Governor, sends his pro-
posal to the Minister of Law & Justice along with copies of corres-
pondence exchanged by him with the Governor and the Chiet
Justice. The Department of Justice regularly sends reminders to
the Chief Minister and the Chief Justice whenever proposals have
not been received from them. Such reminders are sent through d.o.
letters and wireless messages as from the Minister of Law & Justice.

7. On receipt of a proposal from the Chief Minister, all the papers
are referred by the Minister of Law and Justice to the Chief Justice
of India for obtaining his advice.

8. After the advice of the Chief Justice of India has been received,
the Minister of Law & Justice makes his recommendation to the
Prime Minister. After the Prime Minister has approved, the file is
submitted to the President for approval.

9. After the proposal has been approved, the Chief Minister and
the Chief Justice of High Court are informed by wireless message
and they are requested to obtain from the person selected, his certi-
ficate regarding his date of birth and a Medical Certiticate of Fitness
(in the case of appointment of a permanent Judge). On receipt
of these documents, the Warrant of Appointment is got signed by
the President and the requisite Notification for the person’s appoint-
ment is issued.”

4.2 To a question whether the present system of selection and criteria
being observed for the selection of judges of High Courts and Supreme
Court; threw up adequate talent for manning those high offices, the Minis-
try, in a written reply stated :—

“The appointment to Supreme Court/High Courts is done in accor-
dancc with the procedures laid down in article 124(2), article 217
(1) and article 224 of the Constitution and the criteria laid down.
in these articles is being observed.

It is the view of the Government that the present Constitutional
scheme as to the method of appointment of judges is basically
sound; it has on the whole worked satisfactorily and does not call
for any radical change.”

4.3 Expressing his views regarding the suggestion for appointing a
Commission for the selection of names for inclusion in the panel out of
which appointments of Judges of the High Courts and Supreme Court could
be made, the representative of the Ministry of Law and Justice in his
evidence before the Committee stated :—

“As far as Supreme Court, is concerned, here again the Chief Justice
of India has before him not only the judges of the Supreme Court;
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the Constitusion provides that even a distinguished jurist can also be
& judge of the Supreme Court. Now in these mautters where the
procedure lays down that it is the Chief Justice of India who will
propose the names, the preparation of panel by the Ministry hardly
serves any purpose because it is for him to draft the list with his
experience, his knowledge and his idea of the people appearing be-
fore the Court, because the various judges’ appeals come up to him.
He has to assess the work of the judges. This is a matter which is
left totally to the discretion of the Chief Justice.”

4.4 During the evidence before the Commitiece the representatives of
#he Ministry, explaining the procedure for filling of the vacancy of a Judge
stated that “there is a certain procedure for filling up of vacancy. We have
given the note. The Chief Justice of India initiates the proposal. The
action gets started before & vacancy arises or after the vacancy arise. Then
the entire process gets into motion. Sometimes there may be disagreement
on name or there may be a need for having some time to meke up his mind.
Whatever reasons are there it may take some time.”

4.5 Explaining the system and method of appointment of judges, the
irepresentative of the Ministry during his evidence stated :—

“As far as the system of method of appointment is concerned,
various ideas have been thrown across from time to time. One such
idea earlier was to have a panel of names, then a coliege of names
and then there was an idea of Chief Justice of the High Courts
suggesting the names or the authority to appoint judges should go
only to the Chief Justice of India and so on and so forth, This
matter has been gone into in great depth by the Law Commission.
They had the opportunity to interrogate and interview a wide range
of persons both in the judiciary, the bar, the executive and the
people from the collegiate and other sources. It may sound that 1
-am repeating the same thing; but ultimately it is the question ot
matching the various constitutional provisions for appointment to
a very dignified post which holds sanctity in the constitution and
even in the common life of an individual. If you leave it as an
isolated system in which you say that only the Chief Justice of India
will appoint without consulting others, there are bound to be in-
‘herent weaknesses in such a system. Then you search for a system
in which therc is a wide ranging consultation, coordination in which
‘many aspects are taken into account. Unless you have something
/better which is absolutely fool proof, which absolutely ensures cent
per cent impartiality in selection, which is free from subjectivity, we
.cannot think of an alternative to the prevailing system. The system
prevailing Soday may have a certain amount of delay, certain con-
‘tradictions, but when you come down to it, you will find that it is
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the system that has worked, which has nevertheless drawn up names
which are acceptable and which are considered appropriate. Because
‘in’ this system the selection is examined by a wider number of people
and has a greater objectivity in its selection. Therefore, I feel that
it is adequate because it has met the challenge of time. The ques-
tion is only of time as to how quickly we follow the system to save
delay. On the mode of selection I think what is taid down in the
Coanstitution is certainly quite adequate and fool proof.”

4.6 Asked to give his views on the present method of selection and

appointment of Judges, a former Judge of the Supreme Court of Incha in
his evidence before the Committee deposed :—

“At the present Chief Justice of the State is one man who triggers
off the operation and is the sole Judge to decide as to the appro-
priateness of a particular person (for being appointed a Judge).
There should be sn inter-state Council or a Judicial Selection body
comprising of Governors, Chief Ministers, Chief Justice and the
retired judges. They should consider the names out of which selec-
tion should be made. Criteria of selection should not be income,
community etc., sex may be a criteria. We must have more women

judges.”

4.7 The position regarding the vacancies of Judges in the Supreme

Court and the proposals received for filing them has been indicated in a
note farnished to the Committee in March, 1986 as follows : —

'S, No. of .vacancies Clit's proposal and ~ No. of appointed and date of o
No. and date of date of receipt notification
eccrence
1 2 S ¢
1. 2 One name
————— 7-3-1981
15-11-1980
16-1-1981
2, 2 Four names None approved
—— 25-6-81
15-11-1980 —
16-1-1981 (including one name proposed
Two more to arise earlier)
oni-1-82 & 7-3-82
3. 5 Five names 17-1-83 4 names approved notified on
e 9-3-83
15-11-80 One name withdrawn on
16-1-81
1-1-82 1.2-83
7-3-82

13-1-%3
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1 2 ' 3 4

4, 1 One name Name approved Notified on
T 26-4-84 21-6-84
13.1-83

5. 1 One name Views of new C.J.I. sought on
———— 21-3-85 16-7-85 regarding this name
One vacancy to arise asalso another name for the
on9-5-85 vacancy to arise on 12-7-8§

6. The new CJI sent his viesw on 26-7-85 regarding these two names.

7. The Law Minister requested the CJI in his letter  dated 11.9-1985 to send-propdsals
for filling in 5 vacancies namely those which had arisen on9-5-85, 12-7-85, 17-.8-85 and
20-8-85 as also the vacancy due to arise on 1-10-1985.

8. 4 Two names Names approved and notified
———— 26-9-85 on 25.10-85 and 28-10-85.
9.5.85
12.7-85
17-8-88
20-8-85

9. 3 Two names The matter is to be discussed -
e e 10-12-85 by the Law Minister with the
17-8-85 One name withdrawn on CJL
20-8-85 20-12-85 CJI stated that more
1-10-85 names will be sent later,

Note | : During1986, 4 vacancies will arise in the Supreme Court by way of retiremen;
on9-3-86, 7-4-86, 15-6-86 and 21-12-86. The proposals for filling up
these vacancies are awaited from the CJI. ’

Note 2 : The appointment of the new CJI was notified in advance on 23-5-85,
to be eifoctive from 12-7-85. ¢ .

4.8 About the inordinate delay in filling up of vacancies in Madras
High Court, the Ministry of Law and Justice in a note furnished to the
Committee in March, 1966, have explained the positon as below :—

“From our 1982 file, it is learnt that the Chief Minister, Tamil
Nadu was requested on 9-6-1982 to send proposals for filling up
of a tota] of 4 vacancies of permanent Judges and one vacancy of
Additional Judge. One of these permanent vacancies had arisen on
29-12-1981. A copy of this letter was sent to the Chief Justice of
'Madras High Court also. (The old file of 1981 could not be
obtained teadily).

2. Four existing posts of Additional Judges in the Madras High
' LCourt were converted into those of permanent Judges with. effect
from the dates they were filled in vide sanction dated 22-7-1982.



25

3, The Chief Justice in his letter dated 4-7-1982 addressed to the
-Chief Minister recommcndcd the .1ppomtmcm of 3 Ad,dntlonal
Judges then in position as permanent Judges against 3 vacancies of
permanent Judges. He also recommended two names for fresh
appointment against the 4th vacancy of permanent Judge and the
one vacancy of Additional Judge.

" The Chief Minister sent his views along with the views of the
Governor in his letter dated 22-10-1982 addressed to the Union
Minister of Law and Justice in which he proposed thc appointment
of 3 Additional Judges as pcrmancnt Judges and the fresh appomt-
ment of 2 permanent Judges.

4. From the proposals received, the appointment of 3 existiﬁg Addi-
tional Judges as permanent Judges was notified on 15-12-1982. The
appointment of 4th person as permanent Judge was notified on

5-3-1983 and the appointment of 5th persun was also notified on
24-7-1983.

Four of these appointments were shown against the posts of
Additional Judges which had been converted into those of perma-
ment Judges from the dates they werc filled in. Thus, the earlier 3
vacancies of permanent Judges, including the one which had arisen
.on 29-12-1981, remained unfilled.

5. The Chief Justice, Madras High Court recommended 3 names in
December, 1982 (agpinst 3 vacancies then existing), one name in
January, 1983 to be selected out of three (for one vacancy which
was to arise on 9-2-1983), and one name in October, 1983 (against’
one vacancy which arose on 15-9-83), and one name in December,

1983 (against a vacancy which was to arise on 25-1- 1984 on his
retirement).

6. The Chief Minister gave his views and thosc of Governor in
April, 1983 on one person out of 3 recommended in December,
1982. His appointment was notified in Junc, 1984,

7. The Chief Minister then gave his views and thosc of the Governor
on 1-9-1983 in respect of the proposal made by the Chief Justice

in January, 1983. The proposal was not accepted and the decision
was intimated in November, 1983.

8. The Acting Chief Justice, Madras, recommended 3 names of
Judicial Officers in March, 1984,

9. The Chief Minister gave his views and those of the Governor in
May-June, 1984 in respect of recommendations made by Acting
Chief Justice in March, 1984 regarding the Judicial Officers. He
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was requested several times to give his views gnd those of thc
Governor on the proposals made by the Chief Justice in 1982-83,
so that decision could be taken on all names simultaneously.
Reminders were sent on 16-1-1984, 18-2-1984, 6-3-1984, 2-4-1984,
17-5-1984, 3-9-1984, 24-11-1984, 12-2-1985 and 13-2-1985. The
Chief Minister did not do so. He kept on insisting that persons
recommended by the Chief Justice in March, 1984 and by him and
the Governor in May-June, 1984 may be appointed. It was ulti-
mately decided to refer those names to Chief Justice of India for
advice in February, 1985.

10. The Chief Justice of India desired that the views of mew Chief
Justice of the High Court be obtained. Views of new Chief Justice,
Madras, were received in June-July, 1985. These names were then
referred to thg new Chief Justice of India who gave his advice in
September, 198S. The appointments of 3 Judicial Officers were
notified in November, 1985,

11. Thus, the vacancy which arose on 29-12-198] was filled on
¥2-11-1985.

12. Now there are four vacancies in the High Court cxisting from
22-10-1983, 25-1-1984, 21-3-1985, and 1-6-1985. D.O. letters
from the Union Law Minister and wireless messages have been sent
to the Chief Minister, Tamil Nadu on 18-4-1985, 16-5-1985,
6-6-1985, 11-7-1985, 10-10-1985 and 14-11-1985, requesting him
to send his views and those of the (Governor regarding the persons
recommended by the Chief Justice. Last reminder has gone on
17-1-1986.

13. The Governor of Tamil Nadu has also been addrassed on
17-1-1986 to use his good office with the Chief Minister so thgt he
may send his views regarding these persons urgently.

14. The Governor has in his reply dated 12-2-86 stated that he is
trying to evolve a consensus on the names for appointment as Judges
of the Madras High Court. The Chief Minister, Tamil Nadu has
since sent his views and those of the Governor on 17-2-1986 and
has proposed one name for appointment to the High Court which

{s being processed.”

4.9 The Constitution of India lays down that every Judge of the
Supreme: Court shall be appointed by the President by warrant under his
hand and seal after consultation with sach of the Judges of the Supreme
Court and of the High Courts in the States as the President may deem
necessary for the purpose and shall hold office unmtil he attains the age of
sixty-five years : Provided that in the case of appointment of a Judge other
than thee Chief Justice the Chief Justice of India should always be consuited.
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Similarly in regard to judges ot High Courts, the Constitution provides that
every Judge of a High Court shall be appointed by the President by warramnt
under his hand and seal after consuitation with the Chief Justice of India,

the Governor of the State and in case of appointment of the judge other
than the Chief Justice, the Chief Justice of the High Court.

4.10 The Committee were informed that in the past several methods
of selection of Judges were considered but the present Constitutional scheme
and the method of appointment of Judges has been found to be basically
sound,

4.11 The Committee however note that the actual appointment of
Judges .of Supreme Court/High Courts has been taking unduly long time.
For example in the Supreme Court where agencies involved for consuita-
tion are comparatively less, the names for vacancies occurring on 15-11-80
and 16-1-1981, were approved and notified only cn 9-3-1983 i.e. after
a period of more than two years. In case of High Ccuris the position is
even worse, e.g. in Madras High Court the vacancy which occurred on
29-12-1981 was filled only on 12-11-1985 i.e. after a period of almost
four ycars. The position in other High Courts is no better. -

4.12 The Committee recommend that the matter be considered at the
appropriate highest level (viz., Chief Justice of India, Chief Justices of
High Courts, Chief Ministers and Law Ministers) in order to simplify the
procedural formalities. The procedure be so streamlined that the selection
and the appointment of the Supreme Court/High Courts Judges is syn-
chronized with the actual occurrance of the vacancies.

B. Appointment of Retired Tudges

4.13 Article 128 of the Constitution regarding attendance of rctired
Judges at sittings of the Supreme Court provides :

oL, the Chief Justice of India may at any time, with the pre-
vious consent of the President, request any person who has held the
office of thé Judge of the Supreme Court or of the Federal Court
(or who has held the office of a Judge cf a High Court and is duly
qualified for appointment as a Judge of the Supreme Court) to- sit

and act as a Judge of the Supreme Court......

4.14 When asked specifically why the provisions of article 128 of the
Constitution had not been used to reduce pendency in the Supreme Court,
the representative of the Ministry during evidence, stated :

*“.«.... we have considered this aspect of article 128, but here the

proposal if any has to come from the Chief Justice of India. Only

then article 128 gets invoked. And if he is of the viecw that thig

can be done only after the vacancies arc filled, the position rcmains

as it is.” ‘
3--83LSS/86



28

~4.15 In response to a question, the Ministry of Law and Justice have
furnished a List of Judges of the Supreme Court of India who were appoint-
ed as ad hoc after their retirement under Article 128 of the constitution, as
indicated below : ' o

SL. Name of Hon'ble Judge " From TTo
No.

,,1 Hon'ble Mr, Justice N. (?ér.mdrashékerﬁ "A—i;ar“ 7 —5:;-]';55 o ‘“31 -iO—TQ?S

1-12-1955 29.2-1956

2. Hon'ble Mr. Justics Viviin Bose . 9.9-1957 30.9.1958

3. Hon’ble Mr. Jusiicz T. L. Venkatarama Ayyar 1-3-1961 31-5-1961

20-12-1961 31-5-1962

4. Hon'ble Mr. Justice Raghubar Dayal . 4-4-1966 7-5-1966

8-8-1966 10-10-1966

5. Hon'ble Mr. Justice V. Bhargava . 3.2-1971 7-5-1972

6. Hon’ble Mr. Justice G. K. Mittar . 24.9-1971 6-5-1972

7. Hon’ble Mr. Justice C.A. Vaidialingam . . 23-10-1972 31-5-1973

8

. Hon’ble Mr. Justice 1. D. Dua

4-10-1972 May, 1973

4.16 The Commiittee have been informed that the Chief Yustice of
India has suggestcd that the appointment of ad hoc Judges in the Supreme
Court could be considered later after the mew vacancies have been filled
up. The Committec note that provisions of Article 128 of the Constitation
regarding appointment of retired Judges in the Supreme Court were invok-

ed during the period between 1955 to 1973 only. when 8 judges were
appointed as ad hoc judges under this Article after their retirement. The

Committee are surprised to find that although the number of cases pending
in the Supreme Court has gone up from 36,293 in December, 1980 to
1,66,319 in December, 1985 i.c., by more than 458 per cent, yet Govern-
ment have not heen able to impress upon the Supreme Court the necessity
to appoint retired judges after 1973 to clear the arrears. The Com-
mittee are of the view that had the provisions of Article 128 been invoked
after 1973, apart from taking other action the state of arrears would not
have been as dismal as it is today. The Commitice recommend that after
appointment of additional judges with the incremse in the strength of the
Supreme Court, the position regardipg pendency of the cases should be
reviewed and if the position shows a little improvement provisions of
Article 128 of the Constitution for utilising the experience and expertise of
the retired judges for clearing the existing arrears be imvoked rather liberally
till the disposal of cases becomes equal to the institution and the pesdency
is completely eliminated. In the light of guidelines laid down by the Law
Commission, in case amy difficulty is experienced il the selection and
appintment of retired judges, the mames of judges who kave retired recemtly
and had the reputation for eﬁcifncy and quick disposal may be coasidered
and appointments made at the earliest.
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C, Appointment of ad hoc Judges

4.17 Article 224A incorporated in the Constitution in 1962, to provndo
for appointment of retired judges -at sxttmgs of High Courts, lays dowd''—

RPUTRN the Chief Justice of a- -High Court for any State may at any
time, with thg previous consent of the President, request any petson
who has held the office of a Judge of the Court or of any other
High Court to sit and act as a Judge of the High Court for that
State...... ”

4.18 'The Law Commission of India in its 79th Report had recom-
mended :—

“We would like to stress that in taking. recourse to amclc 224A,
only those retired judges may be appointerd under that article as
are known for efficiency and quickness in disposal. It is also, in
our view, nécesary to ensure that only these persons may be ‘ap~
pointed under that article who retired within a period of three years
of their appointment. This would prevent persons who have got
out of touch with the court work being appointed.

The choice in making an appointment under article 224A to a
particular High Court should not be confined to the persons who
havo retired as judges from that-very court., For this purposc, the
Chief Justice can look also to persons from that very court. For™
this purpose, the Chief Justice can look also to persons who have
retired as judges from other High Courts. Suchya course is per-
missible under article 224A. Initially, the appointment should nor-
mally be for a period of one year, to be extended by further periods
of one year each, upto total threc years, In making the recommen-
dation for extension, the performance of the retired judge appointed
under article 224A during the preceding ycar can be taken mto
account.”

4.19 From the data furnished in respect of pendency of cases in High
Courts it is observed that there had been phenomenal increase in the cases
pending in High Courts year after year on account of ipstitution of fresh
cases being far larger than those disposed of. One of the steps tuken by
‘Government- was that it had addressed the Chief Ministers of Stafes and
Chief Justices of High Courts in which there was heavy pendency of civil
cases over 5 years old to consider appointment of High Court J udges under
article 224A of the. Constitution.

4.20 On the question as to when the communication was sent to the
Chief Ministers of States and Chief Justices of High Courts and whether
there had been any follow-up action since then, the Ministry in a note fur-
nished to the Committce have stated “The communication was sent to the
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Chief Justices/Chief Ministers of certain States in 1980. Proposals for
appointment of ad hoc Judges have been received from certain High Courts
and these bave been considered from time to time.”

421 It was further stated that in the following High Courts the num-
ber of Judge appointed under article 224A has been as under :

Si. Name of the High Court No. of adhoc judges —
No.
1. Allahabad HighCourt . . T
2. Madras High Court . 3
3. Patna High Court 5
1

4. Andhra Pradesh High Court

— e e ———— e —

422 Asked whether any specific monitoring as to the reduction of
arrears had been done after the appointment of the ad hoc judges, the repre~
sentative of the Ministry stated “we have not done any specific monitoring
as such. We have not called for any information regarding the number of
cases they disposed of....Frankly, Sir, we have not been monitoring this
aspect so far.” “

4.23 Subsequently the Ministry furnished the following information
in respect of retired judges appointed on ad hoc basis in different High
Courts :—

w’i'*.l'i—élbr—C;u;t— Date, on which Num- Number Number of cases to Rem-
proposal ber agreed to and be disposed of by arks
received pro- when notified  the Adhoc Judge
from Chief  posed
Minister
1 2 3 4 5 6

1981

.Xll—ahabad . Fileundersub- 2 2 27-6-21 21845 over 5 year old
mission to the

Counsel ‘in
Lucknow,
1982
Madras . — 1 1 22-4-82 1476 over S year old
Patna . 14482 1 1 14.7-82 5951 over 5 year old
1983
“Madras . 23483 1 | 30783 1156 over 5 year old
Patna . 3.583 2 2 238-9.83 5913 over 5 year old
Patna . 14.6-83 2 1 28-9-83 2368 over 5 year old
Andhra , .
‘Pradash . 25683 2 1 20-12-83 2909 over S year old

and 9533 Land Acquisition
cases.




31

1 2 3 4 5 6

Kerala 30-9-82 3 3 17-8-33 CJ did not consider it nece-
ssary to request them to sit
and act as judges as sub-
stantial portion of the cases
for the disposal for which
the appointment had been

suggested had beendisposed

1984 of. bee
Patna . 2-7-84 1 | 5-9-84 1377 over § year old
Alla'habad . 24.2-84° | Not approved —
Alklahabad | 16-11-34 I Not approved —_
Patna . 19-9-34 2 Not approved —
Patna . 19-11-84 I Not approved —_—

1985
Dethi . 6-9-85 I Not approved —_—
Delhi . 19-12-85 1 Not approved —
Calcutta File under I Not approved -

submission

4.24 The Committee note that one of the steps recommended by the
Law Commission in its 79th Report for clearing arrears in Migh Cenrts
‘was appointment of retired judges under article 224 A of the Constitution
from amongst those who had a reputation of efficiency and quick dispossal
and who had retired within a period of three years, The Department of
Law and Justice had accordingly written in 1980 to the Chiet Ministers of
States and Chief Justices of High Courts in which there was heavy pendency
-of civil cases for over five years to consider appointment of High Court Judges
under Article 224 A of the Constitution. The Committee are distressed
to note that the proposals received in pursuance of this communication in
the later half of 1984 for appointment of retired judges in the High Courts
of Allahabad and Patna and for Delhi and Calcutta High Courts in 198§
kave not yet been agreed to by the Union Government despite the accumula-
tion of huge arrears in these Courts, The Committee are also surprised
that although ad hoc judges have been assigned to dispose of specific mum-
ber of cases during their fixed tenure yet the Mimistry of Law and Justice
have not been monitoring the impact of appointment of ad hoc judges in
different High Courts on the actual clearance of arrears. Such an assess-
meat is very necessary it previous experience about appointment of ad hoc
Judgea in High Courts under article 224 A of the Constitution is to be
any guide in future. The Committee recommend that the provisions of
Article 224 A of the Constitution be invoked more frequently for utilising
the services of retired judges as recommended by the Law Commission
for clearing the arrears. The Committee also emphasise that the Monitor-
ing Cell in the Ministry of Law and Justice should be adequately stremg-
thened to emable it to be in touch with the High Courts where judges have
becn appointed under article 224A and get regularly statistics as to the
number of cases actually disposed of by the ad hoc judges. The informa-~
tion so collected should be periodically reviewed and a real assessment
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made of the efficacy of the procedure for appointment of retired judges
under article 224 A,

D. Appointment of Permanent/Additional Judges

4.25 Article 224 of. the Constitution lays down :
“If by reason of any temporary increase in the business of 2 High
Court or by reason of arrears of work therein, it appears to the
President that the number of the Judges of that Court should be
_ for the time being increased, the President may appoint duly
qualified persons to be additional Judges of the Court for such
period.not exceeding two years as he may specify.”

4.26 Explaining the working norms for the appointment of Additional
Judges, the Ministry of Law and Justice, in a notc have stated that the
strength of Judges in a High Court was determined with reference to the
institution anid pendency of main cases and a working norm of average
annual disposal per judge. The working norm adopted was a disposal of
650 main cases per judge per year, or the average actual disposal of main
cases per year per judge over the preceding three years, whichever was
higher. The strength of permanent judges was calculated taking into
dccount this norm of disposal and the average number of main cases insti-
tuted over the preceding three years. The posts of Additional Judges were
sanctioned for clearing arrears using the same working norm of disposal.
Main cases pending pver 2 years were treated as “Arrears” for the pur-
pose.

.. 4.27 During the evidence the Committec were informed that apart from.

GO posts of Judges lying vacant in various High Courts 33 posts of Addi-
tional Judges had been approved, santioned and communicated to the.
States and those posts would be filled up as and when proposals from
States were received and that State Governments were being constantly
remmded to give their recommendations.

4.28 On the question as to how the process of consultation which-
caused undue delay in filling up the vacancies could be made easy;”
representative of Ministry of Law and Justice stated, .... One suggestiont’
ig that yop fix the time-limit on the proposals to come from the Siates;
andl if the proposal from the State does not come within  that  particular’
time-limit, then the President is free to appeint  somebady,  These suyges-
tions prima-facie look attractive or even acceptable, but the point is that
we are  speaking of a judiciary which has to be strong, effective and
totally independent. Thc moment Exccutive or any other authority tries to
impose itself, then the whole subject becomes a matter of criticism. There
is a question of checks and balances and it has to be maintained. It is
trie that delay is taking place. There are alternatives open but when you
consider the major question of the independence of the judiciary and the
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safeguards, you want to keep, then ultimately you come to this type of
suggestion.” ‘

4.29 Citing various- difficulties -encountered in filling up of vacancies-
in time the witness added” . ... The delay occurred in the names being
suggested or recommended by the people in the States whether it is the
Chief Justice or the Chief Minister or the Governor of the States. Some-
times the names are not acceptable here. This is a matter on which there
can be a dialogue. It is a question where sometimes the entire proposals
are held up at the level of the States. In that case the only alternative
open is to keep writing to the Chief Minister concerned and ask him to
expedite the matter.”

4.30 On the views expressed by the Committee that number of judges
to be recommended at the level of the States should not only coinc in
time but should also be in a large number, the witness agreed that it was
a good suggestion. He added : “You say that for one vacancy 2 or 3
names can be sent. Always that is not the experience. Very often it so
happens that the names come in driblets. There is no element of choice in
that, One should go for consideration of the names sent to him. That
is the ideal situation which you mentioned. 1f vacancy arises, they should
comé with names well in time. They should come with a panel of names.
But this has not always been possible. What you say is all right but this
is some-how not happening. That is what I would like to say.”

4.31 The Ministry have furnished the following information regarding
number of Additional Judges appointed in High Court since 1956.

J— S S enemede

Si.. High Court App.nntcd lwm Total .
No, - v
c I‘)ﬂf to Sr-pmnbu
August 7F 108 o :
Dacember 1986
1. Allahabad . . . . 102 14 116
2. Andhra Pradesh . . . 34 < 39..
3. Bombay . . . . o1 10 101,
4. Calcutta . . . . 20 | ot
5. Gauhati . . . . | o k]
6. Delhi . ; . . . , 3t 7 32
7. Gujarat . . XN B 43
%, Himachal Pradesh’ . } i 4
v, Jame m & Kashmir . . 7 3 10
10, Kuar 0 . . . ER] 33
1. Ker: . . . R 7 37
12, M ‘J.\)J Pradesh . . . Iy 7 36»
13, Osa . . . .. “
14 Mol '.h . . . . . 20 ) ’?(
i, Puana . . . “ 2 39
6, Punjab & Haryam . . 45 3 48
7. Rap.sthan . . . . 27 t 28
18, Sikkim . . . . . — —

- —— - — [ — e e —

Total ... 631 71 702
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4.33 The Committee note that there were 60 vacancies (as on 3-2-1986)-
of Judges in various High Courts lying unfilled. - In addition Government:
had sanctioned 83 additional posts on different dates from October, 1982
to Janvary, 1986 but these posts were also lying vacant. The Committee
were informed that a working norm of 650 main cases per judge per year
or average actual disposal during the preceeding three years, whichever was
higher was the basis adopted for determining strength of ad hoc judges..
The Committee note that apart from the sanctioned strength of Judges
which some High Courts have lesser number than the required, a major
factor contributing to accumulation of arrears was unduly long delays in
filling up the vacancies of judges. The Committee further note that the
most important reasons for long delays in filling the vacancies of Judges.
Permanent or Additional, in High Courts was due to delay taking place in.
the process of consultation and time taken by concerned authorities in
sending the proposals to the Ministry of Law and Justice and also in their
actual acceptance for appointment. 'The Commitiee cannot but deprecatc
the lackadaisical attitude and scant respect being shown to the whole process
of administration of Justice by the concerned authorities. Had the 143
vacancies been filled in time, then according to the nmorms laid down, it
would have resulted in reduction of pending cases by about 92,950 per
year. The Committee recommend that Ministry of Law and Justice should
hold discussions with all concerned at the highest level and lay down strict
time schedules for various stages right from intimation about the vacancy
and inviting names for filling it up (which should be at least six months
in advance of occurrence of the vacancy), sending of proposal by the State
Government (which should be at least three months in advance of the
occurrence of vacancy) consideration of the proposal and notifying the:
appointment (which should be latest by the eud of the first week after
occurrence of the vacancy) so that the vacancies in High Courts are. filled
up within one week of occurrence of the vacancies. The Committee are
of the firm view that unless the present process of consultation which looks
so simple by plain reading of articles 127 and 217 of the Constitution, but
which has been made very complex and time consuming for finalising the
names of Judges for appointment is reorientated with rigid periods laid
down for completion of various stages things arc not likely to improve, In
case of failure of the State Govermments to send the proposals within the
fixed time schedule, the Fresident should have the power to mrnke the
appointment on the advice of the Ceniral Goverivncsit. 'The Cermniltee
recommend that the Minisivy of ¥ avv and Justice should Lorange the matier
being seriously discussed a! the ki test Jevel of the Union Govermment in
associaiion with cther sgescies involved so thai the seriousness of this
matter which it deserves, is brought home to alt concerned for evolving a
process of consultation that eliminates the present delays eflectively.



CHAPTER V
ARREARS OF CASES IN SUPREME COURT & HIGH COURTS

5.1 The position in regard to the institution, disposal and pendency
of cases in Supreme Courts as on 31st December each year was as follows :

Year Instituted i)xsposed of Pendency
1980 Ce e 26365 - 16953 36293
1981 . . 31040 18690 43643
1982 43510 29112 63041
1983 . 55902 45824 73206
1984 e 49074 35547 86733

5.2 In reply to the question whether the Ministry of Law and Justice:
had ever given thought to the problem of mounting arrears year after year
-and what special measures had been thought of either to arrest the tendency
for larger institution or creation of conditions so that larger number of
cases could be disposed of than hither to, the Ministry in a written reply
have siated that “the position is reviewed constantly. The steps taken in
this regard have already been indicated. As per information furnished by
the Registry of the Suprcme Court the position on 31-12-1985 is as.
under ;—

Institution Disposal ' Pendency

51,592 51,078 87,247
(Regular and
Admission Matters)

P

In addition, 79,072 Miscellaneous Petitions are pending as on this
date.

The former Chicf Justice of India had also proposed increase in the
present strength to tackle the problem effectively. A Bill proposing in-
crease in the sfrength of the Supreme Court from 17 to 25 (excluding the
Chief Justice) passed by the Lok Sabha is pending for consnderat:on in
Ra;ya Sabha.”

37
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5.3 The statement below gives the detail of cases of various types

instituted, disposcd of and
1985 . —

e e e ey ——— e 1

pending in Supreme Court during the year

. Pending as  Institution Dlgc;sed ' Ml";:ndins
Particulars on 1-1-85  during the of during as on
year 1985 the year 31-12-85
e m—— s < e . 1985
A. Regular Hearing Matters
1. Ordinary Civil Appeals . 28197 5724 7304 26617
2. Constitutional Civil appeals 749 27 105 671
3. Ordinary Criminal Appeals 3650 896 523 4023
-4. Constitutional Criminal appeals — —- - —_
5. Art, 32 Petitions for final hearing
(a) Civil 14120 8696 7134 15682
(b) Criminal . . 152 6 8 150
TOTAL . 46868 15349 15074 47143
B. Admission Matters
-6. Special Leave Petitions
(a) Civil 18337 17579 10569 25347
(b) Criminal 2069 3907 2416 3560
7. Art. 32 Petitions for Preliminary
hearing :
(a) Civil 17238 13064 20755 9547
(b) Criminal 221 1693 2264 1650
TOTAL 39865 36243 36004 40104
GRAND TOTAL 86733 51592 51078 87247
*C. Miscellaneous Petitions
(a) Civil Misc. Petitions 59987 50817 35sN7 75087
tb) Criminal Misc. Petitions 21N 7256 5442 3985
TOTAL s 073 41 7072

e e kb 1. 4 e i i <
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The statement showing the details of cases instituted, disposed of and pending
during the year 19801984

Court Cases Instituted
1980 1981 1982 1983 1984

Altahabad . . 78408 108590 86407 85136 85627
A P . . . 55593 59405 63497 41845 79484
Bombay . . . 26610 23194 25024 28609 34716
Calcutta . . . 36433 41708 38834 41086 43871
Delhi . . . 27408 29451 32719 ¢ 32674 34665
Gauhati . . 2989 4411 5260 6729 —
Gujarat . . . 18716 20830 24302 24884 24737
H.P. . . . 4140 6357 8891 6203 5940
J&K. . . . 6221 7973 9455 10751 . 10107
Karnataka . . 37341 50666 61858 41114 36764
Kerala . . . 37631 45114 53245 57802 57494
M.P. . . . 16590 18637 19343 21635 23304
Madras . . . 51024 64845 66319 74892 76351
Orissa . . . 6102 7498 6559 7411 12640
Patna . . . 23778 26545 26452 32163 41109
Punjab & Haryana . 37996 37690 42415 42269 43955
Rajasthan . . 12615 12632 12795 14827 14825
Sikkim . . . 191 146 172 106 195

479686 555702 583547 570136 625084

Cases Disposed Pendency

» 1980 - 1981 1982 1983 1984 1980 1981 1982 1983 1984

- 69269 62955 87757 61206 54191 129301 174936 173586 197516 228952
143082 38966 60717 41462 67943 37565 58075 60001 16128 81256
20418 19387 20435 24817 25682 66906 73362 82331 93410 107587
20338 35804 28348 25457 24051 79178 89730 101192 116821 136641
26842 17335 29113 21493 23397 30987 43103 46709 57889 68)S7
1739 2227 3655 5500 — 8385 10569 12174 134035
15114 15735 21115 20480 19947 19473 24568 27755 32159 36949
4274 %019 7183 6191 6590 5995 7333 9041 9053 9059
4148 3945 4755 6015 5934 8826 12854 17554 22290 25807
26038 22993 30064 45937 56564 66920 94593 121387 116564 96764
39179 40882 37668 35003 29894 30164 34396 49973 72773 100373
18410 18317 18137 19983 18151 25876 26196 27402 29054 34210
50251 50225 50176 56776 554310 54127 68747 84850 103066 123987
4558  S176 5168 4410 6017 10877 13199 14590 17591 24214
20806 18756 22348 26928 48979 37454 45243 49347 54602 57048
38198 38456 41546 42994 43532 33915 33149 34018 33285 33708
9849 9645 9025 10645 12293 22530 25517 29287 33469 36001
83 121 63 106 230 37 62 7 7 36

419596 405934 477373 455403 498825 668516 895829 906168 1019143 1200749
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5.5 The statement below gives the details of number of cases pending
in various High Courts as on 30-6-1985 :—

Number of cases pending over

" Total number

Name of the High Court of cases
: 5years 10 years pending
Civil Crimi- Civil Criminal Civil Crimi- Total
nal nal :

1 2 3 4 5 6 7 8
Allahabad . 49156 9020 7316 86 190852 51527 242379
Andhra Pradesh 4462 — 2 — 85819 2530 88,349
Bombay 24508 478 6 99945 6712 106657
Calcutta 49561 1871 13560 125 129845 12912 142757
Delhi 11331 823 3515 — 70248 3978 74226
Gauhati £ 2496 292 17 — 11737 2642 14379
Gujarat 4641 27 46 —. 34695 5164 39859
Hlmachal Pradeoh 2525 37 325 —_ 9263 505 9768
Jammu & Kashmir 3554 432 268 2 24845 2670 27515
Karnataka . 9986 — 58 — 89591 1919 91510
Kerala 2810 — 2 —— 106990 7132 114122
Madhya Pradesh 5920 312 1359 15 39192 13271 . 52463
Madras . 12204 349 14 — 138134 11335 149469
Orissa . 4465 67 233 — 23650 3273 26923
Patna 8010 2431 1604 2 38999 17391 56390
Punjab and Haryana 7396 5 87 2 34891 2909 37800
Raaasthan . 8023 3320 950 50 37526 11576 49102

Si —_ —_ — -— 50 1 51
TOTAL : 213028 19464 32556 15744 7 ]12%71"

288 1166272

£ Pending as on 31-12-1984,

5.6 The following

statement gives the number of regular hcaring
matters pending in Supreme Court as on 1-1-1986, Age-wisc :

Description of Non-constitutional Matters anmal
Cases - Appeals
(Year) Tax Labour Election Others Total

' (Col. 2
34+4+5)

1 2 3 4 5 6 7
1969 . _ —_ — 4 4 —_
1970 . —_ — — 40 40 —_
197 . . — 2 —_ 155 157 —_
1972 B . 4 — —_— 495 499 —_
1973 . . 34 6 — 524 564 2
1974 . . 184 4 —_ 446 634 25
1975 . 328 7 — 435 766 27
1976 . 302 11 —_— 396 709 45
1977 . 553 36 —_ 1069 1658 66
1978 . . 291 42 1 612 946 261
1979 . 538 74 — 1228 1840 442
1980 . . 597 53 — 1365 2015 522
1981 . . n 48 - 1813 2138 591
1982 . - 466 68 3 2258 2795 377
1983 . 1109 94 8 2193 3404 512
1984 . 1384 123 35 6 3765 433
1985 . 429 385 14 55 4683 720

TOTAL . 6493 953 61 19110 26617 4023.
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CONSTITUTIONAL MATTERS

Year Tax  Service  Others Total WRIT PETITIONS
. (Col. ——m e .
N 24+ Civil Criminal
3+4)
1 2 3 4 5 6 7
1968 — — 4 4 — —_—
1969 —_ —_ 4 4 —_ —
1970 2 - 1 3 1 —
1971 1 1 1 3 4 —_—
1972 . 1 — 11 12 62 —
1973 . 10 —_ 41 51 84 -
1974 . . . 16 13 18 47 21

1975 . . . 2 3 16 21 16 —
1976 . 2 —_— 13 15 111 -
1977 , . 1 3 238 2 137 —
1978 . 1 3 83 87 683 —
1979 ' 24 5 22 51 111 13
1980 21 —_ 78 99 632 5
1981 . 3 4 24 31 889 52
1982 ’ . 23 1 33 57 3401 40
1983 . 5 — 42 47 2069 24
1984 B . 1 — 93 94 2512 6
1985 —_ . - 13 13 4969 6
TOTAL . . 113 33 525 671 15682 150

5.7 On being asked whether besides increasing the strength of Judges,
had there been any proposal with the Ministry to simplify laws and pro-
cedures which would further reduce the pcnduncy, the representative of
Ministry of Law and Justice stated :—

“We have, of course, been considering the question of increasing
the strength of judges, but that would be attacking the problem in
a small way. It is a mulli-dimensional problem. It is not possible
to isolate to find out what particular aspects contributes to what
extent, On the basis of the Law Commission reports, the Shah Com-
mittee and other reports, there are many factors which go to contri-
bute to this position. One of the measure suggested is new codi-
fication of the Cr.P.C.. certain amendments in the CPC and certain
amendments in other specialised Acts. Then, the recommendation
is that there should be tribunals for particular types of cases,
shortening of court procedures etc. The Chief Justice of India
had laid dowa an embargo on the time to be taken on oral argu-
ments, written arguments etc. All these are continuing measures
based on experience, practice and other considerations which have
been implemented from time to time.
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As far as matters of law are concerned, we in the Ministry have:
brought about Icgislations for improvements in the Cr.P.C., CPC
etc. We have also suggested creation of special magistrates’ courts,
Lok Adalat, family courts etc. Some States have already establish-
ed such courts. These will certainly help in reducing the workload

on the courts.

As far as the functional aspects are concerned, how the Supreme
Court or the High Courts should bc managed or run, that is mot
strictly within our province. It is for them to consider. Some of
the courls have set up internal working committees and they have
suggested certain mcasures for improvement. Totality of these
measures will bring about some improvement.

Then, the Government have decided to set up a Judicial
Reforms Commission very soon. This Commission will go into
the entire aspects and suggest legislative measures for improvement
in the working of the courts. This problem has been a legacy
from the past. Even matters concerning reduction of cases will
have to be followed in a sequence of time. 1 do not think any
court will accept the proposition today that 77,000 cases will be
-disposed ¢f in two years. We have to work out some mathemati-
cal norms. Then, therc are some problems with regard to appoint-

ment of judges.

These constraints and restraints put together do not make a
total picture where onc can speak in terms of time {rame.”

5.8 The Committee are perturbed to noie that namber of cases pending.
in Supreme Court has risen from 36,293 as on 31 December, 1980 to
1,66,319 as on 31 December, 1985 i.e. by 458 per cent. The number of
cases pending in all High Courts which was 6,68.516 at the end of 1980
has risen to the astronomical figure of 13,23,719 as on 30 June, 1985 i.e.
by 198 per cent. The Committee further noie that the number of cases
pending in the Supreme Court for over a period of 15 years was more
than hundred. The Committee also note that in the High Courts out of a
total of 13,23,719 cases pending as on 30-6-1985, 2,32,492 cases were
peading for more than 5 years and 32,844 were pending for more than

ten years.

5.9 The Committee are pained to note that the problem.of pendency
of cases has acquired diabolical proportions in the Supreme Court as well
as in the High Courts despite various steps claimed to have heen taken by
the Govermment to reduce the arrears in superior Courts. The Committee
were informed that Government proposed to set up a Judicial Reforms
Commission which would go into various facts of the problems of arrears

in courts. The Committee, however, learn that Government have since
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referred the matter of Judicial reforms to the Lad Commission which would
inter alia go into the matter of elimination of delay, speedy clearance of
arrears and reduction in cost so as to secure quick and economic disposal
of cases without affecting the cardinal principle of Justice. The Committee
hope that the Law Commission will be able to give its report as early as
possible. The Committee will await with interest the report of the Law
Commiission and action taken by Government on its recommendations for
removal of pendency in Supreme Court and High Courts,

4—83LSS/86



CHAPTER Vi ¥
CONDITIONS OF SERVICE OF JUDGES AW

6.1 In a memorandum submitted by a non-official organisation to the

Committee it has been stated :—

“Service conditions of Judges should be revised at all levels so as
to make judgeship fairly attractive. 1f a sitting Judge had to face
financial strain, his quality of work was bound to be affected in
spite of his sincerity and devotion to the cause. If possible,
salaries should be made tax free. When the Constitution of India
came into force, the High Court Judges were already getting salary
to the extent of Rs. 4,000/- p.m. These salaries were reduced to
Rs. 3,500/- p.m. as set out in the Constitution. It is common
knowledge that cost of living has gone up by several times since
1950. The rganisation was aware of the fact that in addition
to Rs. 3,500/- Judges of the High Court of Bombay got fixed
dearness allowance to the extent of Rs. 1500/- residential accom-
modation and conveyance allowance to the extent of Rs. 400/-
with all that the pay packet in hand would be about Rs. 3,000/-
after deduction of taxes etc. It was high time that the salaries are
at least doubled or made tax free.”

6.2 The Law Commission in its 79th Report made thc following

observations for improving the service conditions of Judges :

AR N

[at)

“Also, with a view to attracting persons of the right calibre to the
Bench, something may have to be done to improve the service
conditions. This might also take into account the benefits, includ-
ing pension, to which they would be entitled after retirement. While
it is true that the pay scales of the judges cannot be wholly divorced
from the general pattern of pay structure of the country at the
higher levels, it has also to be borne in mind that bright and cap-
able members of the Bar by sticking to the profession can earn
much more. In the eyes of some there may be a halo aroupd the
office of judgeship. The halo has, however, been getting dimmer
and dimmer with the eflux of time, the rising spiral of prices and
the disparity between the professional income and the salary of
judges. We must take note of the fact that some measures have
recently teen adopted to improve the servics conditions of the High
Court Judges by providing them rentfree house and giving them a
conveyance allowance. However, having regard to the existing tax
laws, the steps taken in this respect may perhaps not provide ade-

quate relief.”
44
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6.3 In reply to a ‘question whezhcr there were agg' rules, guxdehqcs
regiitding attendance, hours of ' work, leave and othet facllmcs and pcrqut-
sites of Judges of High Courts/Supreme Court and whethér those were
uniformally applicable’ to alf the High Coutts, the Ministry have staled

“Supreme Court/High Courts have been empowered to frame rules
with regard to their functioning' under Article 145/22§ of the
Constitution.  Accordingly, separate set of rules have been framed
by them. In so far as leave, other facilitics and perquisites of
judges of Supreme Court/High Courts are concerned they are regu-
lated under the provisions of :—

(i) Supreme Court Judges (Conditions of Service) Act, 1954;

(ii) High Court Judges (Conditions of Service) Act, 1954;
and the rules framed there under ag amended from time to time.”

0.4 When asked during evidence whether there was uniformity in the
rules regarding conditions of services of Judges, the representative replied
“our information is that they have separate rules.” On being asked further
whether Ministry considered that ‘there should be uniformity of rules in
different High Courts, the representative of thie Ministry replied in the
negative. On the question whether the Chief Justice of India or Chief Justice
of High Court had any role to play in ensuring compliance of service rules
the representative stated, “they have a role to play since the rules have
been framed by them in consultation with the Governor,” To the question
whether the Ministry had any say in those orders he replied that, “the
Ministry of Law has nothing to do with the scrvice rules because it is an
affair between them and the State Government. The State Government
may have certain say in respect of service matters and appointment. But
I do not know about the position exactly.”

6.5 There is no denying the fact that the conditions of service of the
Judges of the Supreme Court/High Courts arc not attractive enough to
attract talented persons with long experience in legal field to accept judge-
ship. In this regard the Committee note the statement made and published
in a number of newspapers by the Chairman of the recently appointed Law
Commission that the list of people saying “no” to offers of High Court
Judgeship was far more than those saying “yes”. The Committee are of
the considered view that the sdlaries and conditions of service of the higher
Judiciary should be commensurate with the dignity of the august offices
occapied by them. The Committee recommend that the salaries and con-
ditions ef service of the judges of the Supreme Court and High Courts
should be reviewed keeping all aspects in view so that these do not act as
a deterrent to attract the best available talent in the country. The Com-
mittee also recommend that to relieve the judges of the avoidable work-load
the services of the Research Assistants/Officers having specialised knowledge
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of law may be made available to them to assist the judges in the discharge
of their onerous duties. The Committee need hardly stress that there
shounld be uniformity in the rules governing the conditions of service etc.
of the judges in various High Courts and in order to achieve this the
Ministry of Law and Justice should frame model rules and impress the
need for uniformity of such rules4n the Joint Conference of Chief Justices,
Chief Ministers and Law Ministers of States,



: CHAPTER VIi =

OTHER SUGGESTIONS

A. Specialised Tribunals

7.1 A non-cfficial witness -who appeared before the Committee ex-
pressed the view that setting up of Specialised Tribunals like Administrative
Tribunais would help in speedier disposal of cases and that Tax Tribunals,
Industrial Iribunals, Matrimonial Tribunals ctc. should be set up. These
tribunals, he felt, should have people who had expertise in that particular
field. As the High Courts were a sort of generalists and not specialists,
it was neccssary to have special tribunals for special type of cases.

7.2 When asked whether Ministry agreed with this view the Ministry,
in a note, have stated, “the Constitution in articles 323-A and 323-B has
provided for setting up of such specialised tribunals.” Duting evidence tlle'
representative of the Ministry stated, “there is already a Constitutional
provision and we would certainly encourage the concerned Ministries to
set up such types of tribunals if they want.”

7.3 The witness further added that the Administrative Tribunals
would perform the functions which “were being performed by the High
Courts, from the decision of which only one appeal would lie to the
Supreme Court.

7.4 On being asked that in the event of a decision being taken for
having specialised tribunals what would be the criteria for appointment to
these tribunals, the witnesg stated :—

“As far as Administrative Tribunals are concerned, the Suprcme
Court has insisted that there should be a retired judge of the High
Court or Supreme Court as the Chairman of the Tribunal plus one
administrative member and also some other members,”

7.5 During the course of discussion in Lok Sabha on the Administrative
Tribuml (Amendment) Bill, as passed by Rajya Sabha (secking to replace
the said Ordinance), the Minister of State in the Ministry of Personnel,
Public Grievances and Pension—clarified that as most service cases were
about dismissal, retrenchment, removal, seniority, promotion and superses-
sion it was not felt necessary to take away the jurisdiction of the Supreme
Court under article 32 of Constitution. However, after these tribunals had
worked for 5 to 10 years the Act could be amended to take away the power
of the Supreme Court under article 32. Asg regards the jurisdiction of thesé

47
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tribunals vis-a-vis the jurisdiction of the High Court, the tribunals have alf
the powers of the High Court under article 226 of the Constitution. About
the question whether the High Court would still continue to exercise
superintendence over the tribunals, he clarified that the result of the amend--
ment was to make the orders of the tribunal final, and to make it beyond
interference by any court.

7.6 In the written reply furnished to the Committee, the Ministry has
stated the following position in regard to the setting up of Tribunals under
Article 323 A of the Constitution :—

“Setting up of Tribunals Under Article 323 A of the Constitution :

[ 1. Article 323A(1) of the Constitution states that Parliament may,
by law, provide for the adjudication or trial by Administrative
Tribunals of disputes and complaints with respect of recruitment and
conditions of service of persons appointed to public services and
posts in connection with the affairs of the Union or of any Statc or
of any local or other authority within the territory of India or under
the control of the Government of India or of any corporation under
-or controlled by the Government. By virtue of these provisions the
Parliament enacted the Administrative Tribumals Act, 1985 in
January, 1985. The Act provides for the establishment of a Central
Administrative Tribuna] and State Administrative Tribunals for each
State or for Joint Administrative Tribunals for two or more States.
The provisions of the Act in so far as they relate to the Central
Administrative Tribunal came into effect from 1-7-1985. The
Central Administrative Tribunal was established under section 4(1)
_of the Act with effect from 1-11-1985 with the Principal Bench
and Additional Bench I and Additional Bench IT at Delhi and Addi-
tional Benches at Allahabad, Calcutta, Madras and New Bombay.
Three more Benches of the Tribunal at Bangalore, Chandngarh and
Guwahati are to be established before 31-3-1986 and further 7
Benches at Ahmedabad, Cuttack, Ernakulam, Hyderabad, Jabalpur,
Jodhpur and Patna before 30-6-1986.

2. The provisions of the Administrative Tribunals Act have been
extended to the States of Guijarat, Himachal Pradesh, Karnataka,
Kerala Madhya Pradesh, Maharashtra and Orissa w:th eﬁea from
1-1:1986. The Admmistrat1Ve Tribunals in these States have not
been estabhshed 80 far

3. Section 5 of the Administrative Tribunals Act as amended by the
‘Administrative Tribynals (Ondinance) 1986 promulgatcd on
22-1-1986 provides that each Bench shall consist of two Members
out of which one shall be judicial Member and one an Adminisira-
_tive Member,
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! 4. Chairman of the Central Administrative Tribumal is stationed at
Dethi. Each other Bench has a Vice-Chairman and one or more
Members. The registry in each Bench is headed by a Registrar who
has a number of Deputy Registrars and other supporting stafl.

5. The Central Administrative Tribunal has jurisdiction, powers
and authority in relation to recruitment and matters concerning re-
cruitment to any All India Service or to any civil Service of the
Union or a civil post under the Union or to a post connected with
defence or in the Defence Services, being, in either case, a post filled
by a civilian and of service matters concerning a Member of any
All India Service or a person appointed to any civil service of the
Union or any post under the Union or a civilian appointed to any
Defence Service or a post cornected with defence. The Administra-
tive Tribunals Act is applicable to the local or other authoritics or
to corporations or societies under or controlled by Government.
However, the jurisdiction of thc Central Administrative Tribunal

. could be extended to such local bodies, corporations and socicties
etc. after a notification to that effect is issued by the Central
Government. No such notificafion has so far been issued. It is
proposed to bring the local bodies, corporations etc. within the pur-
view of the Central Administrative Tribunal shortly. The disputes
and complaints in respect of employees working in such bodies are
at present being dealt with through the normal forums available to
them.”

7.7 The Committee note that specialised tribunals such as Administra-
tive tribunals, Tax tribunals and Industri:l tribunals would certainly help
in substamtially relieving the burden of High Courts and result in expedi-
tiows disposal of cases. The Committce accordincly recommend that
similar specialised tribunals in the fields not already covered be set up.

R. Training and modernisation of equipment

7.8 On being asked by the Commitiee whether the Ministry had ever
commended to the Supreme Court and the ‘High Coums the need for
madernising office management and use of modern office equipment in-
cludipg data processors/Computers, the Ministry in a nate furnished to nhe
Commitice have stated :

‘“The Joint Conference of Chicf Justices, Chief Ministers and Law
Ministers of States held on 31st August—Ist Scptember, 1985 had
resolved for providing telex facilities, modern electronic or electrical
appliances such as photocopying machines. It also rccommended
that where the strength of judges in a High Court is more than 20
sufficient word processors shall be supplied to the High Court and
where the strength is less than 20, two word processors shall be
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supplied. This resolution has been forwarded to State Governments
.and High Courts for taking necessary action.”

7.9 As regard the feasibility of the Central Government initiating
scheme for capital grants to the High Courts for acquiring modern office
equipment and training of staff, it was stated :

“There is no such scheme. 1t is felt that necessary funds in this
regard could be provided by the State Governments.”

7.10 During the evidence before the Committee the representative of
Ministry of l.aw and Justice added :

“As a matter of fact, this was onc of the resolutions—No. 13—of
our meeiing and this has been communicated to all the Chicf Minis-~
ters and we have got a response from most of them for accepting
that fact iike telex communications and for other things, we are
examining them. As regards the Supreme Court, I may inform you
that the Chicf Justice is himsell very kecpq about this thing and
he had set up a task force and they are coming wuwp with certain
proposals for computerisation in the Supreme Court. As soon as we
get those proposals, we shall examine them and take up necessary
follow-up action. But we have agreed in certain maiters like Word

" Processors, Electronic Typewriters, All these things have been
decided.”

7.11 Describing the benefits to be derived from Computerisation, he
turther stated :—

“One of the aspects behind the computerisation was that the deci-
sions given were fed on the computer. The existing cases are
grouped and bunched together according to the subjects or cate-
gories or State or Age and fed on the minimum relief tests.
These are going to be three or four main objectives of the computer-
isation techniques.”

7.12 Benefits of installation of Computers, Data Processors and other
modern electronic equipments for disposal of cases in Courts cannot be
over emphasised. However, installation of the modern equipments would
require more funds by State Governments and the Committee are not sure
whether all the States would be in' a position to meet this burden from their
own resources. The Committee, therefore, recommend that the Ministry of
Law and Justice should conmsider the feasibility of giving capital grants in
deserving cases to States for installation of modern office equipments inclad-
fng data processors/computers in the High Courts. Committee desire that
a beginning be made in this regard by providing financial assistance by the
Central Government for installation of Computers etc. in High Courts
having very high pendency of cases and computers may be similarly installed
fn other High Courts within a limited time frome.
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C. Reduction in number of Appeals

7.13 In a published article on Judicial Reforms, by a former Judge
of the Supreme Court it has been stated, that “too many appeals are in-
jurious to justice and shake the credibility in system.” He suggested that
only one appeal on a question of fact and one appeal on a question of law
should be allowed.

7.14 On the question if such a system was feasible and whether it
would really make any dent in the problem of pendency of cases and lead
to speedicr justice to the litigants, the Ministry of Law and Justice have
in a note stated :—

“The Government has decided to set up a judicial commission and
that commission it is felt would examine all procedural aspects in-
cluding the reduction in the number of appeals etc.”

7.15 The Committee are of the view that too many appeals are being
filed pn High Courts and Supreme Court which increase the burden of the
Courts manifold. The Committee, therefore, desire thut a serious thought
be given for reduction in number of appeals. The Committee learn that
this procedural reform which was proposed to be referred to a judicial
Reforms Commission has since been assigned to the Law Commission.
The Committee are sure that the matter will be gone into in depth and
expeditiously by the Law Commission. The Commiitee hope that the
Government would take prompt and positive action on the recommenda-
ions of the Commission as soon as the same are received and apprise the
Lommittee of the action taken in due course.

D. Original Jurisdiction of High Courts

7.16 In regard to original jurisdiction of High Courts, the Committec
of three Chief Justices of High Courts sct up to examine the problem of
arrears in High Courts has stated in a report informally given to the Ministry
of law and Justice that, “the High Courts of Calcutta, Madras and Bom-
‘bay as well as High Courts of Delhi, Himachal Pradesh, Jammu & Kashmir
have ordinary original civil Jurisdiction. Suits above the stated value are
tried by the High Court and there is an appeal of facts of law to the Divi-
sion Bench of the same High Court. The ordinary original civil jurisdic-
tion is an accident of history. If the view point that the High Court. in
view of its difficulties, should be confined to deciding question of law is
acceptcd, the ordinary original civil jurisdiction of the High Court should
be abolish

717 In a note furnished to the Committee, the Ministry of Law and
Justice have stuted in this regard :—

“The Law Commission in its 79th Report on delay and arrears in
High Courts and other appellate courts had suggested no change
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with regard to original civil jurisdiction in the High Courts of
Calcutta, Bombay, Madras, Delhi, Himachal Pradesh and
Jammu & Kashmir by weighing in favour of the view
- that the administration of justice at this higher level is of a better
quality and that it also inspires more confidence in the litigent
public. But an inter-departmental Committee of the Officers of
the Legislative Department, the Department of Legal Affairs and
the Department of Justice of the Ministry of Law and Justice has
suggested its abolition. The Committce is of the view that con--
ferring of unlimited pecuniary jurisdiction on the District and Sub-
ordinatc Judges stood the test of time in other High Courts and
seem to have worked well. The Committee also opined that this.
would decrease the work load on the High Courts and would enable -
them to reduce the arrears. The recommendations of Law Com--
mission and the view of the Committee have been communicated
to State Governments, High Courts for their consideration,

7.18 When asked to give his views on the aforesaid suggestion, the.
represcnta;twe of the Ministry of Law and Justice stated :—

“The Law Commission was not in favour of this suggestion. The
inter-departmental Committee took a view that this would help to
reduce the burden on the High Courts. This is again a matter
which can create a lot of controversy either way because the general
feeling is that there is special expertise in the High Court to deal’
with this type of cases and the District Court may not be really
competent to dcal with such complex matters, say, customs or tax
or many other monzy suits. We have made our suggestions, but
some of thc High Courts have not responded. There is also some:
resistance from the local Bar.”

%19 It was further stated by the representative of the Ministry that
the wiew of .inter-departmental -Committee was communicated to Stat¢. Goy--
erngments in 1982, but no High Court had come .up with a proposal apd
that the matter was being pursued with State Governments.

- 420 On being asked how Ministry was monitoring the follow up actien,
the representative of thc Ministry stated :—

“We must remind them. We will let you know about it. We are
periodically reminding them both at the level of the Minister and’
the Sccretary. This is a matter which the High Courts will them-
selves have to consider becausc it involves an amendment of the
Act; it also involves an amcndment of the jurisdiction of the High
Courts. Unless there is a complete consent of the High Courts,.
the Statc Governments cannot do anything.”
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7.21 He further added that the catire matter was discussed in the Con--
ference of Chief Justices of High Courts, Law Ministers and Chief Ministers
of the States on the 31st August, 1985; but no fecd-back had been receiv-
ed on this matter. '

7.22 The ordinary original civil jurisdiction of some of the High Courts
i< an accident of history. It takes away considerable time of the superior
appellate courts in processing the cases originally filed before them. The
Committee note that the 79th Report of the Law Commission and the
report of inter Departmental Committee of the officers of the Legislative
Department, the Department of Legal Affairs and the Department of
Justice of the Ministry of Law and Justice expressed divergent views on
tire original jurisdiction of the High Courts. The mere fact that the Minis--
iry of Law and Justice had communicated these views to the State Govern-
ments for their consideration does not solve the problem by itself. The
work-load of the High Courts with original jurisdiction requires to he
reduced in order to enable them to attend to the arrears of cases. The
Committee feel that this matter may again be referred to the present Law
Commission for an indepth study and recommendation so that a final view
is taken on this question once and for all.

E. Training for Registry Staff

7.23 An article by a retired Judge of the Supreme Court in ‘Judicial
Reforms’ stated that “colleges for the higher judiciary are functionally neces-
sary” and that “National Colleges for Judges as in the US. serve a pur-
pose”

7.24 On the question whether the setting up of a training college for
Judges would improve the functioning of High Courts and Supreme Court
and what were the views of the Ministry rcgarding the need for training
of the stafl of the Registrics of the High Courts and Supreme Court, the
Ministry in a note furnishcd to the Committec have stated, *“the Joint
Conference of Chief Justices, Chief Ministers and Law Ministers of States.
hs,ld on 31st Augmt——lqt September, 1985 unanimously resolvcd for sett-
ing up an institute or academy for the training of Judicjal -officers to be
sct up by Central Government with the Chief Justice of India as the Chair-
myn. The functioning of the Institute or academy would be uhdcr the
supervision of a governing body to .be constituted in consultation with the
Chief Justice of India.” It was further stated that “all training, it is felt,
would lead to efficient and .effective functioning. It is for the respective:
Chief Justice for arranging the necessary training.”

7.25 When asked that reference in USA experiment was to the National
College for Judges and not Julicial Officers, the representatives of the:
Ministry stated during evidence :—

“The question is who is going to teach them and so qn. It is
better to have seminars, discussions; that could be a differcnt scheme.
altogether. We bave no details about it.”
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7.26 The Committee agree with the view of the representative of the
‘Ministry that the Supreme Court and High Courts Judges who are legal
lumaniries should have frequent seminars and conferences to exchange views
-om common problems and legal points of mutual interests. The Committee
however feel that since the type of work in the registries of different High
“Courts is of similar nature, the Ministry of Law and Justice should have
{training programmes for officers and staff of the registries of Supreme Court
.and High Courts arranged for the more efficient functioning of the registries.

F. Court Holidays

7.27 To a question whether any study had been made about the num-
Jber of court holidays in Superior Courts in other major countries of the
world and whether it would be helpful to make such a study and review
the number of court holidays during a year in our High C urts/Supreme
Court in the light of findings of the Study, the Ministry replied thati no
.such study had been made and since economic, social and political condi-

tions varied from country to country such a study might not be quite help-
ful.

7.28 In reply to another question whether number of holidays to be

-observed by High Courts/Supreme Court could be statutorily fixed, the
.Ministry stated :—

“The sittings and vacation of Supreme Court are fixed under Ordcr
I1 of the Supreme Court Rules 1966. The information with r2gard
to High Courts is not readily available. The High Courts have
been observing vacation in such a way that the number of working
days may not fall below 210.”

7.29 During evidepce, the representative of the Ministry of Law and
Justice, informed the Committee that a detailed study bad been made in
1959 and at that time instructions were issued by the Ministry that the num-
ber of working days in the High Courts should not be less than 210 and
these instructions were followed by all the High Courts. To a suggestion
that keeping in view the enormous increase in pendency of cases the
-orders of 1959 needed review, the witness replied that 210 working days
was quite adequate as judges heard arguments on a particular day but they
required time to study various materials, as such, even Saturdays or Sundays
wére also not really holidays for them. The Ministry was of the view
that increasing the number of working days for Courts would not help.

7.30 The Committee are surprised to note that review of thc number
of Court holidays/working days being observed in superior Courts had not
been conmsidered mnecessary for the last almost 27 years. They were in-
formed that it was only in 1959 that some study was last conducted and
Anstructions issued that the number of working days of High Courts may
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not fall below 210. The Committee need hardly stress that the position:
of pendency has since acquired gigantic proportions and multi-pronged
attack is required to be made to liquidate the arrears. The Commiitee feel
that in the present day context an immediate review of the number of
working days of the Supreme Court and High Courts may be undertaken
in consultation with all concerned and to bring about uniformity in this
regard in various High Courts, the number of working days may be incor--
porated in the statute.

NEwW DELHI; CHINTA MANI PANIGRAHI,.
April 16, 1986 Chairman.
Chaitra 26, 1908 (Saka) Estimates Committee, .
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Statement of Reconiniendations| O bservations

Recommenda:ion/observation

3

The Committee note that several Comiaittees and
Commissions have been set up in the past to examine the
problem of mounting arrears of cases in the Supreme Court
and High Courts, The Committee further note that the
Report of one such Committee viz. Inter-Departmental
Committee which was constituted in 1979 to examine the
recommendation made in the 79th Report of the Law
Commission, received in 1980, was sent for taking appro-
priate action in two batches to State Governments /High
Courts, one in May 1981 and the sccond in April, 1982.
This leads the Committee to the inescapable conclusion
that Ministry have not taken any serious view of the
reports of such Committee and Commissions in spite of the
observation of the Law Commission that a report dealing
with arrears and delay could bear fruit only if prompt
action was taken thereon and that such rcport had to be
distinguished from other reports dealing with review of a
particular enactment. It was also the responsibilily of the
Department of Justice to have continued to impress upon
wother Ministries /Departments of the Government of India
to streamline the Acts/Laws administered by them
in accordance with the recommendations of the Law Com-
mission, 1979, on delay and arrears in High Courts so as
to provide speedy justice to the people affected thereby.

The reply of the Ministry that it was rnot possible
‘to quantify the impact of the action taken on the reports of
these Committees/Commissions over the pendency of. cascs
in High Courts/Supreme Court on the plea that pendency
was due to “several complex factors”, gives the imevitable
impression that the Ministry has not been serious in mak-
ing any objective assessment of the impact of implement-
ing recommendations of various' Committecs/Commissions
‘on the pendency of cases in Superior Appellate Courts. The
Committee cannot but deprecate this lassitude on the part
-of the Ministry. The Committee are firmly of the view that
the Department of Justice must play a positive role and
deal with this serious and cancerous problem of mounting
arrears in Superior Appellate Courts effectively if Govern-
ment are serious that people should not lose faith in the
administration of justice in the country. The Committce
recommend that a proper monitoring cell with adequate
rmanpower headed by a senior officer be set up in the
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Ministry forthwith to pursue with the State Gowvts. /High
Courts the progress of implementation of the recommenda-
tions con'ained in the reports on arrears in Superior
Appellate Courts, analyse the feedback, identify the prob-
lems and bottlenecks and take effective steps promptly to
correct the procedural deficiencies, if any, in the system of
monitoring. the information regarding implementation of
recommendations as well as any other bottlenecks,

Since the Law Commission has been asked to go into
this matter again, the Committee hope that action taken
on the recommendations made by various Committees/Com-
missions in the past and the results of implementation
thereof would be of great help to the Commission in re-
commending solutions to tackle the problem effcctively.

The Constitution of India provides that thcre shall be
a High Court for each State and that Parliament may by
law establish a common High Court for two or more States
or for two or more States and a Union Territory. In pur-
suance of this provision there are ut present 18 High
Courts for 22 States and 9 Union Territories. Out of them
only § High Courts, namely, the High Courts of Allahabad,
Madhya Pradesh, Patna, Rajasthan and Bombay have 8
permanent Benches at other places in the respective States.
Bombay and Madhya Pradesh High Courts have two perma-
nent Benches each while Allahabad, Patna and Rajasthan
have one Bench cach. From the available stalistics the
Committee find that in almost all the High Courts there is
heavy accumulation of pending cases that have piled up
over the years. At least, in 5§ High Courts the magnitude of
pendency has crossed over the figure of one lakh which is
not only alarming but distressing. The position in Allahabad
High Court particulauly is a record of its own as more than
242,000 cases were pending there as on 30-6-1985. The
Committee are distressed to note that very little has been
done by the Government to tackle this problem which by
now has assumed serious proportions. What is worse is that
each yenr there is increasd in the pendency. Except for
Karnataka where the pendency decreased from 96,764 as
on 31-12-1984 to 91,510 as on 30-6-1985, and Bombay
where the pendency went down by about 1,000 in the same
period, the pendency has increased by more than 13,000 in
Allahabad; nearly 7,000 in Andhra Pradesh, $000 in
Calcutta, 6,000 in Delhi, 14,000 in Kerala and a little less

‘than 26,000 in Madras High Couirts. No doubt the Govern-

mernt has been appointing Committees and Commissions
periodically to go ihto this matter which have been making
various recommendations. The fact that there has been no
‘improvement in the situation makes the Committee to
belicve that either there hns been tardy implementation of
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the recommendations of these Committees /Commission or
the root of the disease has not yet been diagnosed. The
Committec are firmly of the view that if the present trend
of accumulation of arrears is not arrested, the situation will
completely. go out of control and shako the very roots
of rule of law in the country whose survival depends upon
the speedy administration of justice. Therefore, to meet the
situation as it stands at present some drastic steps are neves-
sary. The Committee feel that as a first step it is necessary
to ensure that disposal of cases in each High Court keeps.
pace with the number of cases instituted each year. The
second step needed is to cleur the arrears. In the opinion of
the Committee there is need for having more high Courts
and if that is done, there would at least be no addition to the
pendency of cases.

The Committee understand that Justice Jaswant Singh
Commission which went into the question of “setting up of
Benches of High Courts and om the general question of
having Benches” has submitted its report in April, 1985 and
its report is still under conmsideration of the Cabinet. The
Committee feel that a very early decision should be taken
on the recommendations contained in tha report of Justice
Jaswant Singh Commission and concrete action taken to set
up more Benches at the earliest,

The Committee atso fcel that in case delay in setting up
benches is unavoidable due to procedurak or financial con-
siderations, errangements for Circuit Benches of High Courts
at suitable place be made at least to tackle the institution
of current cases and thereby arrest cases falling in arrears.

To enable Higher Appellate Courts to clear cases expedi-
tiously and within the minimum timc, it is necessary that there
should be no constraint in the matter of adequate staff in the
High Court/Supreme Court. While the Chief Justice of the
Supreme Court has been cmpowered to increase the staff,
the High Courts have not been vested with the power to in-
crease their staff strength and they have to look up to the
State Governments in the matter. The Committee have noted
that in certain cases the State Governments have not been able
to increase the strength of the staff to be commensurate with
the increasc in the cascs instituted in the High Court. In
the case of the Union Territory of Andaman & Nicobar
Islands, the Central Government have themselves turned
down the request for additional staff on the ground
that there is a ban on creation of new posts. The Committee
desire that the Ministry of Law and Justice should undertake
a survey to find out what is the shortage of staff in various
High Courts and what are the financial implications there-
of. The Committee would also like the Ministry of Law and
Justice to consider the fgmsibility and advisability of making
a special grant to such S‘s as have not been able to meet
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the demands made by their High Courts for augmentation
of their staff strengths, The Committec also desire that the
ban on recruitment of staff should not apply to the support-
ing staff needed for the higher judiciary and Central Govern-
ment should make a relaxation in this regard.

The Committee note that the strength of the Judges of the
Supreme Court, is at present 17 (excluding the Chief Justice
of India). This number is now sought to be increased by 8
Judges by the Supreme Court (Number of Judges) Amend-
ment Bill, 1985. This Bill was introduced in Lok Sabha on
19-8-1985 on the recommendations of the Chief Justice of
India. It was passed by the Lok Sabha on 22-8-1985 and is
now pending in Rajya Sabna. 'The Committee also note that
there is no fixed criterin for determining the Judges strength
of the Supreme Court. As stated by the Chief Justice of
India, the proposed increase of 8 Judges would ensure that
the current rate of disposal matches the current rate of
fresh institution of cases. The Committec are not aware
whether in fixing the strength of the Judges, notice has also
been taken of the fact that frequently Supreme Court Judges
are required to preside over one or the other Committee/
Commission appointed by the Government and during that
period their normal work is disrupted. The Comnmittee, join-
ing’ with the Chief Justice of Indiy, hope that the desired results
would follow after the augmentation of streggth of Judges
in Supreme Court. The Committee also feel that the Depart-
ment of Law and Justice should have impressed upon the
Department of Parliamentary Affairs to arrange priority of
legislative business in sach a way that the Supremc Court
(Number of Judges) Amendment Bill was enacted into law
soon after it was passed by Lok Sabha.

The Committee also take note that the Law Commission
had recommended that the permanent strength of each High
Court should be fixed and reviewed keeping in view the
average institution during the preceding three years. The
Committee, however, recommend that the permanent strength
of Judges of the Supreme Court/High Courts should in the
normal course be re-fixed after a five-yearly review of aver-
age number of cases instituted and disposed of. Action should
also be taken simultancously to review the strength of sup-
porting staff and providing other facilities to the Judges.

The Committee note that for years together the Supreme
Court did not have the full complement of Judges as per
sanctioned strength and the position improved only in 1985
when it had the full strength of 17 Judges. However, as on
1-2-1986 out of the sanctioned strength of 17 Judges, only
14 wero in position. Since the filling up of vacancies in the
Supreme Court is done by the Central Government in consul-
tation with Chief Justice of India, the Committee feel that

5__83L55/86
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appointment of Judges to fill the vacancies in the Supreme
Court had not been receiving the urgent consideration it
deserved and Government cannot escape the responsibility
for a situation where a large number of cases have piled up
in the Supreme Court during these years, the vacancies of
judges being a contributory factor for that. In fact now a
Bill is pending before Rajya Sabha for increasing the strength
of Supreme Court Judges to 25 excluding the Chief Justice
to cope up with the increased work. The Law Commission
in its 79th Report had suggested certain measures to fill up
the vacancies in High Courts immediately they arose. On
the same lines proposals for filling up vacancies which were
to arise on retirement of judges of Supreme Court could
have been imitiated six months in advance of the occurrence
of the vacancy and appointment of new incymbent effected
from the day following the occurrence of vacancy.

As regards vacancies in High Courts, the Committee note
that although the sanctioned strength of the High Courts
during the year 1985 was 424, the number of Judges in posi-
tion was only 370. As on 1-1-1986 there were sixty vacan-
cies of Judges in High Courts. This disparity between the
sanctioned strength and the number of Judges in position is
apparently due to the fact that vacancies have not been fil-
led up as soon as they occurred. What is more distressing is
that on an average it takes about one to two years in filling
the vacancies and in some cases even as long as 4 years. The
Law Commission has already opined that delay in filling the
vacancies is one of the major contributing factor responsible
for the piling accumulation of arrears and therefore the
Commission had recommended that when a vacancy was
expected to arise due to the retirement of Judges, steps for
filling up the vacancy should be initiated six months in
advance. The date on which such vacancy will arise in the
normal course is always known to the Chief Justice of the
respective High Court /Supreme Court and also to others
cofit8itied. The Commission had recommended that it should,
be ensured that the neccessary formalities for the appoint-
ment of the Judges to fill up the vacancy were completed
by the date on which vancancy occurs. The Committee regret
to note that in spite of this specific recommendation of the
Law Commission made as early as 1979 the position has
been allowed to worscn further inasmuch as the vacancies
in Supreme Court/High Courts have not been filled up for
as long as two to four years. The faots reveal that the recom-
mendation has remained almost a dead letter. No wonder
then if inaction or delayed action on the part of the concer-
ned authorities responsible for processing and appointment
of Judges has contributed to the enormous increase in the
accumulation of arrears.
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This aspect of the matter, i allowed to cogtinue, could be
interpreted as deliberate denial of speedy and less Gcostly
justice to the litigants. Therefore, in Committee's opinion,
ways and means have to be found out to replace the pre-
sent procedure for appointment of Judges if it results in
inordinats delay in their selection and appointmett.

The Committee hope that in view of the proposed increase
in the strength of the Judges of the Supreme Court, Bill for
which as passed by Lok Sabha is already with Rajya Sabha,
Government have already drawn out a plan to fill up the
newly created vacancies without any loss of time.

The Constitution of Ipdia lays down that every Judge of
the Supreme Court shall be appointed by the President by
warrant under his hand and scal after consultation with such
of the Judges of the Supreme Court and of the High Courts
in the States as tho President may deem necessary for the

sixty-five years : Provided
a Judge other than the Chief Justice the Chief Justice of
India should always be consulted.

ges of High Courts, the Constitution provides that every
Judge of a High Court shall be appointed by tho President
by warrant under his hand and seal after consultation with
the Chief Justice of India, the Qovernor of the State and in
case of appointment of the judge other than the Chief Jus-
tice, the Chief Justice of the High Court. ’

The Committee were informed that in the past several
methods of selection of Tudges were considered but the pre-
sent Constitutional scheme and the method of appointment
of Judges -has been found to be basically sound.

The Committee however note that the actual appointment
of judges of Supreme Court/High Courts has been taking un-
duly long time. For example in the Supreme Court where
egencies involved for consultation are comparatively less, the
names for vacangies occurring on 15-11-80 and 16-1-1981,
were approved and notified only on 9-3-1983 i.e. after a period
of more than two vears. In case of High Courts the position
is even worse, e.g. in Madras High Coust the vacamcy which
occurred on 29-12-1981 was filled only on 12-11-1985 i.e.
after a period of almost four years. The position in other
High Courts is no better.

The Committee recommend that the wintter be considered
at the appropriate highest level (viz., Chief Justice of India,
Chief Justices of High Courts, Chief Ministers and Law
Ministers) in order to simplify the procedural formalities.
The procedure be so strcamlined that the selection and the
appointment of the Supreme Court/High Court Judges is
synchronized with the actual occurrence of the vacancies.
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" The Commitiee have been informed that the Chicf Justice
of India has suggested that the appointment of ad hoc Judges
in the Supreme Court could be considered later after the

.new vacancies have been filled .up. The Committee note
-that nmvmons of Article 128 of the Constitution regarding

appointment of retired Judges in the Supreme Court were
invoked during the period between 1955 to 1973 only, when
8. inddges were appointed as ad hoc judes under this Article

after their retirement, The. Committee are surprised to find

that although the number of cases pending in the Supreme
Court has gone up from 36,293 in December, 1980 to
1,66,319 in December, 1985 i.e. by more than 458 per cent,
yet ‘Government have not been able to impress upon the
Supreme Coust the necessity to .appoint retired judges after
1973 to clear the arrears. The Committee are of the view
that had the provisions of Asticle 128 been invoked after
1973, apart from .i4aking othey agtion the state. of arrear’s
would mot have been as dismal as it is today. The Committee
teoommend that after appointment of additional judges with
the increase in the strongth of the §upreme Court, the posi-
tion roganding pendency of the cases should be reviewed
and if the position shows a little improvement provisions of
Article 128- of the Coustitution for utilising the experience
and expertise of the retired Judges for clearing the existing
arreqrs; be invoked rather liberally till the disposal of cases
becames equal to the institution and the pendency i com-
pletely eliminated. In the light of guidelines laid down by
the Law Commission, in case any difficulty is’ experienced in
the selection and appointment of retired judges, the names
of judges who have retired recently and had the reputation
for efficiency and quick disposal may be considered end ap-
pointments made at the earfiest, ;

The Committee note that onc of the steps recommended
by the Law Commission in its 79th Report for clearing
arrears in High Courts was appointment of retired judges
under article 224A of the Constitution from amongst those
who had a reputation of efficiency and quick disposal and
who had retired within a period of three years. The Depert-
ment of Law and Justice had accordingly written in 1980
to the Chief Ministers of States and Chief Justices of High
Courts in which there was heavy pendency of civil cases over
five years to consider appointment of High Court Judges
under Article 224A of the Constitution. The Committee are
distressed to note that the proposals received in pursuance
of this communication in the later half of 1984 for appoint-
ment of retired judges in the High Courts of Allahabad and
Patna and for Delhi and Calcutta High Courts in 1985 have
not yet been agreed to by the Union Government despite the
accumulation of huge arrears in these Courts; The Com-
mittee are also surprised that aslthough ad hoc judges have
been assigned to dispose of specific number of cases during
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their fixed tenure yet the Ministry of Law and Justice Bave
not been momitoring the impact of appointment of ad hoc
jwdges in different High Courts on the actual clearance of
arrears, ' Such an assessment is very necessary if previous
experience about appointment of ad hoc Judges in High
Courts under article 224A of the Coastitution is to be any
guide in future, The Committee recommend that the pro-
visions of Article 224A of the Comstitution be invoked more
frequently for utilising the services of retired judges as re-
commended by the Law Commission for clearing the arrears.
The Committee also emphasise that the Monitoring Cell in
the Ministry of Law and Justice should be adequately
strenpthened to enable it to be in touch with the High Oourts
where judges have been appoimted under article 224A and
get regularly stafistics as to the number of cases actually .
disposed of by the ad hoc judges. The information so col-
lected should be periodically reviewed and a yeal assessment
made of the efficacy of the procedure for appointment of
retired judges under article R24 A, o '

The Committee note that there were 60 vacancies (as on
3-2-1986) of Judges in various High Courts lying unfilled.
In addition Government had sanctioned 83 additional posts
on different dates from October, 1982 to Janmuary, 1986 but
these posts were also lying vacant. The Committee were in-
formed that a working norm of 650 main cases per Judge
per year or average actual disposal during the preceding
three years whichever was higher was the basis adopted for
determining strength of ad hoc judges. The Committee note
that apart from the sanctioned strength of Judges which some
High Courts have lesser number than the required, a major
factor contributing to atcumulation of arrears was unduly
long delays in filling up the vacancies of Judges. The Com-
mittec further note that the most important reasons for long
delays in filling the wacencies of Judges, Permanent or Ad-
ditional, in High Courts was due to delay taking place in
the process of consultation and time takem-by concemmed
authorities in sending the proposals to the Ministry of Law
and Justice and also in their actual acceptance for appoint-
ment. The Committee cannot but deprecate the lackadaisical
attitude and scant respect being shown to the whole process
of administration of Justice by the concerned authorities.
Had the 143 vacancies been filled in time, then according to
‘the norms laid down, it would have resulted in reduction of
pending cases by about 92.950 per year. The Committee re-
commend that Ministry of Law and Justice should hold dis-
cussions with all concerned at the highest level and lay down
strict time schedules for various stages right from intima-
tion about the vacancy and inviting names for filling it up
(which should be at least six months in advance of occur-
rence of the vacancy), sending of proposal by the State Gov-
emment (which should be at least three months in advance
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of the occurrence of vacancy) consideration of the proposal
and notifying the appointment (which should be latest by
the end of the first week after occurrence of the vacancy)
20 that the vacancies in High Courts are filled up within one
week of occurrence of the vacancies. The Committee are of
the firm view that unless the present process of consultation
which looks so simple by plain rending of articles 127 and
217 of the Constitution, but which has been made very com-
plex and time consuming for finaliging the names of Judges
for appointment is reorientated with, rigid periods laid down
for completion of various stages bl are not likely to
improve. In case of failure of the Sihe Governments to send
the proposals within the fixed timg schgdule, the President
should have the power to make the appointment on the advice
of the Central Government. The Commitiee recommend that
the Ministry of Law and Justice shoudd artange the matter
being seriously discussed at the highest level of the Union
Government in association with other agencies involved so
thit the seriousness of this matter which it deserves, is

home to all concerned for evolving a process of consultat
that climinates the present delays effectively.

The Committee are perturbed to note that number of cases

‘pending in Supreme Court has risen from 36,293 as on 31

December, 1980 to 1,66,319 as on 31 December, 1985 i.e.
by 458 per cent. The number of cases pending in all High
Courts which was 6,68,516 at the end of 1980 has risen to
the astronomical figure of 13,23,719 as on 30 June, 1985 ie.
by 198 per cent. The Committee further note that the num-
ber of cases pending in the Supreme Court for over a period
of 15 years was more than hundred. The Committee also
note that in the High Courts out of a total of 13,23,719
cases pending as on 30-6-1985, 2,32,492 cases were pending
for more than 5 years and 32,844 were pendlna for more
than ten yearm. !

The Committee ace pained to note that the problem of
pendency of cases has acquired diabolical proportions in the
Supreme Court as well as in the High Courts despite various
steps claimed to have been taken by the Government to Te-
duce the arrears in superior Courts. The Committee were
informed that Government proposed to set up a Judicial Re-
forms Commission which would go into various facts of the
vroblems of arrears in courts. The Committee, however,
learn that Government have since referred the matter of
Judicial reforms to the Law Commission which would inter
alia go into the matter of elimination of delay, speedy clear-
ance of arrears and reduction in cost so as to secure quick
and economic disposal of cases without affecting the cardinal
principle of Justice. The Committce hope that the Law
Commission will be able to give its report as early as possi-

. ble. The Committee ‘will await with interest the report of
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the Law Commissions and action taken by Government on
its recommendations for removal of Pendency in Supreme

‘Court -and - High Courts,

There is no denying the fact that the conditions
of service of the Judges of the Supreme Court/High

~«Courts are not attractive enough to attract talented per-

sons with long experience in legal field to accept judgeship.
In this regard the Committee note the statement made and
published in a number of newspapers by the Chairman of
the recently appointed Law Commission that the list of
peopls saying “no” to offers of High Court Judgeship was
far more than those saying “yes”. The Committee are of
the comsidered view that the salaries and conditions of ser-

~vice of the higher Judiciary should be commensurate with
‘the dignity of the august offices occupied by them.

The Committee recommend that the salaries and conditions
of eervico of the judges of the Supreme Court and High
Courts should be reviewed keepiny all aspects in view so
that these do not act as deterrent to attract the best avail-
able talent in the counry. The Committee also recommend
that to' relieve the judges of the avoidable work-load the
services of the Research Assistants/Officers having specialised

" knowledge of law may be made available to them to assist

the judges in the discharge of their onerous duties. The

‘Committee need hardly stress that there should be unifor-

mity in the rules governing the conditions of service etc. of
the judges in various High Courts and in order to achieve

‘this the Ministry of Law and Justice should frame model

rules and impress the need for uniformity of such rules
in ‘the Joint Conference of Chief Justices, Chief Ministers
end Law Ministers of States.

- The. Committee note that specialised tribunals such as
Administrative tribunals, Tax tribunals, and Industrial tri-
bunals would certainly help in substantially relieving the
burden of High Courts and resplts in  expeditious disposal
of cases.. The Committee accordingly recommend that
similar specialised tribunals in the fields not already covered
be set up.

‘Benefits of installation of Computers, Data Processors and
other modern electronic equipments for disposal of cases in
Courts cannot be over emphasised. However, installation of
the modern equipments would require more funds by State
Governments and the Committee are not sure whether all the
States would be in a position to teet this burden from their
own resources. The Committee, therefore, recommend that
the Ministry’ of Law and Justice should consider the feasi-
bility of  giving capital grants in deserving cases to States for

" installation 'of modern  office equipment including data pro-

cessors/computers in the High Courts. Committee desire

mpap——
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that a beginaing be made -in this regard by providing finan-
cial assistance by the Central Govetnment for installation of
Computers ete. in High :Oowurts having very high pendency
of cases and computers may be similarly jnstalled in other
High Courts within a limited thme frame.

The Committee are of the view that too many appeals
are being flled in High Courts and Supreme Court which
increase the burden of the Ooutts manifold. The Com-
mittee, therefore, desire that a serious thought be given for
refuction in numtber of appeils. The Committee learn that

matter will be gone iato in depth and expeditiously by the
Law Commission. The Committse hope that the Govern-
ment would take prompt and positive action on the
recotimendations of the Conmmission as soon as the same

The ordinary original civil jurisdiction of some of the High
Courts is an accident of history. It takes away considerable
time of the superior eppellste courts in processing the cases
originally fled before them. The ‘Committee note that the
79th Report of the Law Comunissicn and the report of inter-
Departmental Committee of the officers of the Legislative
Department, the Deopartment of Legal Affairs and the Depart-
ment of Justice of the Ministry 6f Law and Justice expressed
divergent views on the otiginal jurbadiction of the High
Courts. The mere fact that the Ministry of Law and Justice
had communicated thess views to the State Governments for
their consideration does not solve the problem -by itself. The
work-load of the High Courts with original jurisdiction
requires 10 be reduced in order to enable them to
attend to the arrears of cases. "“The committee feel that this
matter may again be referred to the present Law Com-
mission for an indepth study and recommendation so that
a financial view is taken on this question once and for
‘ll. 1

The Committee agree with the view of the representative
of the Ministry that the Supreme Court and High Courts
Judges who are legal lumanries should have frequent semi-
nars and conferonoes to exchange views on common problems
and legal points of mutnal interests. The Committee how-
ever feel that since the type of work in the registeries of
different High Courts i8 of similar nature, the Ministry of
I.aw and Justice should hawe truinihg programmes for officers
wrd  staff of the registeries of Supreme Court and High
Courn wmrimged for the ‘'mowe eofficient functioning of
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7.30 The Committee are surprised to note that review of the
number of Court holidays/working days being observed in
superior Courts had not been considered necessary for the
last almost 27 years. They were informed that it was only
in 1959 that some study was last conducted and instructions
issued that the number of working days of High Courts may
not fall below 210. The Committes need hardly stress that
the position of pendency has since acquired gigantic
tions and multi-pronged attack is required to be made to
liquidate the arrears. The Committee feel that in the pre-
sent day context an immediate review of the number of work-
ing days of the Supreme Court and High Courts may be
undertaken in consultation with all concerned and to bring
about uniformity in this regard in various High Courts, the
number of working days may be incorporated in the
statute.
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