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' CORRIGENDA
to

EVIDENCE VOLWE TO THE REPORT OF THE JOINT
COMMITTEE ON THE COMPANIES BILL, 1953,

(1) At page 9, left hand column, line 12 from bottom,
for "should ot be" read '"should not be",

(2) At page 11, right hand column, line 8,
for "purchase" read "purchases",

(3) At page 11, right hand column, line 23 from bottam,
for "got" read "get".

(4) At page 15, left hand column, line 15,
for "say" read "saps'.

(5) At page 21, right hand column, line 22 from bottom,
for "There" read "These',

(6) At page 25, left hand column, line 8,
for "enligatement" read "enlighterment".

(7 At page 25, left hand column, line 9,
for "that" read "what!,

(8) At page 27, right hand column, line 26,
for "orf read Mof".

(9) At page 39, right hand column, line 4 fram bottam,
for "workinf" read "working".

(10) At page 53, right hand column, line 1,
for "es" read "is".

(11) At page 5, left hand oolumn, line 20,
for "proper" read "public".

(12) At page 54, left hand column, line 2 from bottcm,

for "being taken directly by the corpora-"
read "Pandit Upadhyay: You have made" o

(13) At page 57, left hand column, line 6 from bottaom,
for "Gurupadasyamy" read "Gurupadaswany",

(14) At page 58, left hand column, line 1,
delete the word "/Shri Vasavada/".

(15) At page 59, ﬁgxt hand column, line 15 from bottom,

.after the word "it" insert the word "in",.
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(16)

(17)

4

(18)

(19)

(20)

(21)

(22)°

(23)

(%)

(25)

(26)

(27)

(28)

(29)

(30)

(31)

(32)
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At page 61, line 4,
after "July," add "1954".
At page €1, left hand column, line 5,
for "Venkatreman" read "Venkataraman".
At page 61, right hand column, line 7,
for "Chowdari" @ "Chowdary".
At page 62, line 1,
for "OFFICE‘S" read "OFFICERS".
At page 63, rlght hand column, line 24,
for "36:9" read "36.9"
At page 76, right hand column, line 1,
delete the words "[Q’lri Dube/" .
At page 83, left hand doluniri, line 14,
for "aquire" ;g_g "acquire",
At page 84, right };and colunn, line 21,
- for "on" read "or".
At page 84, right hand column, line 4 from bottam,
for "investigating" read "investigation'.
At page 87, right iuand column, line 22,
for "malpratices" read "malpractic;s".
At page 88, left hand column, line 16 from bottam,
for "dustrialsation" read "dustrit;ﬁsation".
Ab page 102, right hand column, line 16 from bottom,
for "ding" read "ing". - .- 5
& page 105, left hand column, 1ine 5 from bottom,

for "Shri Maganlal: Yes" read "Pandit Upadhyay:
You stick to the".

& page 106, left hand column, line 8,
for "Moraka" read "Morarka',
At page 119, right hand column, line 10, from bottaom,

insort the whole line after the line 9 fram
bottaom,

At page 122, left hand column, line 23 from bottam,
for "equaliy" regd "equally".
At page 122, left hand column, line 7 from bottom,

. for "dimissed" prgad "dismissed".



(33)

(34)

(35)

(36)

(37)

(38)

(39)

(40)

(41)

(42)

(43)

(4k)

(45)

(46)

(&7

(48)

(49)

At page
for
At page
for
At page
for
At page
for
At page
for
At page
for
At page
for
At page
for
At page
for
At page
for

At page
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124, right. hand oolumn, line 19° fram bottaom,
"gentlemen" read "gentleman",
127, left hand column, line 1 from bottom,
"cient" read "ent".
128, left hand column, line 2, from bottam,
"pepple" read "people'.
129, right hand column, line 13,
"no" read "on".
129, right hand column, line 14,
"fidese" read "fides".
129, right hand column, line 12 from bottom,
"Aticles" read "fArticles®, .
134, left hand column, line 7,
" pousands" read "thousands".
137, .left hand column, line 2,
"eirm" read "limit",
145, right hand column, line 2 from bottam,
Myithdraw" read "withdrew!. ‘
157, left hand column,, line 5 from bottam,
"bena" rcod "bona".

163, right hand column, line 14 from bottom,

after the word "mind?" add "'hat".

At page

181, right hand column, line 2 from bottom,

for "agricumetas.pgad “agrioulturigte®s
At page 184, left hand column, line 1,

delgkg the words "Shri Chaimman®.

At page 190, right hand column, line 18,

for "Chambers" read "Chambers".

At page 199, left hand column, line 24,

for "We are told you" rcad "In what type of",

A page 20§, left hand column, line 22,

for "in" read "it".
At page 216, #hght hand colump, line 16,
Jor "exemple" read "example'.
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(50)
(57)

(58)
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At page 217, left hand column, line 20 from bottom,
delete the word "simple".

it page 219, left hand column, line 21 from bottom,
for "gvien" pead "given',

it page 223, right hand column, line 2, from bottam,
for "sugested" read "suggested".

it page 223, right hand golumn, line 17 from bottom,
for "wae" rsad "was".

At page 237, left hamd column, line 4,
for "show-" read "chow-",

it page 241, left hand colu:.nn, line 24,
for "exteremely" read "extremely"

it page 276, left hand c'éiumn, line 24,
for "K.V. Dhage" read "V.K. Dhage",

At page 277, right hand column, line 15,
for "are" reed "say".

At page 278, lsft hand column, line 13,

for "or" read N M,
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1. Shri K. Rama Rao.
2. Shri S. A. Shastri.
3. Shri C. Raghavan.
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WiITNESSES EXAMINED

1. The Employers’ Federation of India, Bombay.

Spokesman:
Shri J. D. Choksi.

1I. The Associated Chambers of Com merce of India, Calcutta

Spokesmen:
Shri G. M., Mackinlay—Leader
Shri G. A. S. Sim
Shri A. S. Officer
Shri Vaidyanath Aiyar

Shri K. M. Wilcox
Shri R, Adam Brown
Shri R. U. Fuller
Shri C. J. B. Palmer.

III. The Indian National Trade Union Congress, New Delhi.

Spokesmen:
Shri S. R. Vasavada
Shri G. D. Ambedkar

Shri Deben Babu.
Shri Sumant Desai.

_1. The Employers’ Federation of India, Bombay.

Spokesman: Shri J. D. Choksi.

(Witness was called in and he took
his seat)
Chairman : You are Shri Choksi?
Shri J. D. Choksi: Yes.

Chairman: You
Employers’ Federation?

Shri Choksi: Yes, and the Bombay
Millowners’ Association also.

represent the

Chairman: You have come to-day
on behalf of the Employers’ Federa-
tion of India?

Shri Choksi: Yes.

Chairman: I find that there is no
memorandum submitted by you.

Shri Choksi: The memorandum of
the Bombay Millowners’ Association
has been adopted by the Employers’
Federation, and that has been circu-
lated to this Committee.

Chairman: Do you want to make
any preliminary suggestions generally
about the Bill, regarding some of the
new provisions—not with respect to
the technical wording etc; that is
different.

Shri Choksi: I would like to make
a few observations on the Bill as a
whole and I would also like to refer

to some of the important provisions,
if I may. I shall do it in brief.

As this Bill is a very comprehensive
measure—it has over 600 clauses—the
parties I represent would prefer the
Government had first brought forward,
as they did in England, an amending
Act incorporating the amendments to
the Companies Act and allowed that
Act to remain on the Statute Book
for a period of six months to a year,
so that any deficiency or even
grammatical errors which may escape
our attention would have come to the
surface and could then be incorporated
in the consolidated Act to be passed
later. In fact, that is the practice
followed in England. It is not follow-
ed in India, but when we have a
comprehensive measure of this
character, it might with some
advantage have been followed. The
reason why I say that is this. The
broad principle of the Bill we all
support. We think it is an excellent
measure, but I think in framing the
Bill quite naturally a certain number
of inaccuracies have crept in, and
some of them are rather important
and fundamental.

For instance, Clause 44 says:
“All investments made or held

by a company shall be registered
or held by it in its own name..”



There are a number of practical and
legal difficulties in giving effect to
this clause. For instance, a company
may pledge its investments to a bank
and may have to transfer them. The
bank then has a pledgee’s interest, and
the company retains its ownership of
the shares, but the shares would be
registered in the name of the bank.

Then again, you have this position
in some of the companies which I am
connected with. You have wholly-
owned subsidiary companies of public
companies. The Bill, as I will
presently refer if it is needed, pro-
vides that a company can be a hundred
per cent subsidiary of another com-
pany. When that is so, what normally
happens is that the company which is
the holding company allows two or
three or may be half a dozen shares
to remain in the name of its officers
to enable general meetings to be held
of the subsidiary company. Other-
wise, it would not be possible to con-
duct the affairs of the subsidiary
company because the law requires that
every company must have at least
two shareholders. In that case, the
principal company would be the bene-
ficial owner of all the shares, but
naturally one or two or three or four
shares would remain in the names of
nominees of the principal company to
enable the normal business required
by the company law to be carried on
by the subsidiary company.

These are two important instances.
I am myself connected with the Tata
Steel Co., which has coal companies
that are one hundred per cent
subsidiaries. We hold 99 per cent of
the shares in the name of the princi-
pal company, but about one per cent
is transferred to the names of officers
of our companies and they manage
these companies and they take part
in general meetings of the subsidiary
company. That, for instance, is an
omission in the Bill.

Then again, we have this position
that in many firms of managing
agencies and many private companies
which are managing agents, the
individual members of those firms and
the directors of the managing agents,

where it is a private company, put all
their resources into the private com-
pany. And therefore, the shares of
the principal company which are
owned by the firm or by the members
of the private company are all in-
vested in the name of the private
company which is the managing
agency. Under such conditions, it is
quite normal for a managing agency
member or a director to get a transfer
of some shares to his name to qualify
him as an ordinary director of one of
the managed companies. There is
nothing wrong in it in principle
because he gets his qualification from
his own firm. The proviso in the
clause does not cover such a case,

So, my submission to this Joint
Committee would be that what is
required is disclosure of all nominee
holdings. I respectfully suggest that
the clause instead of its reading in
the form it does, should contain a
provision that shares held by a com-
pany through a nominee should be
disclosed through a note, because all
investments of a company appear in
the balance sheet. Once it appears as
a note everyone will notice and en-
quire into it. Otherwise, you would
have to put a number of exceptions in
the Clause itself saying that shares
may be held by nominees under the
following conditions; and I am not
sure that I can think of all the con-
ditions or even this Committee can
do so.

Chairman: Are there any points
from the memorandum which you
particularly want to bring to the
notice of this Committee?

Shri Choksi: There are a few points
which I would like to bring to the
notice of this Committee, but before
I deal with the memorandum, there
are one or two other clauses which 1
should deal with because they are of
fundamental importance. Clause 80
relates to voting rights of preference
shareholdars.

Shri C. D. Deshmukh: It 1s not
referred to in the memorandum,

Shri Choksi: Several sub-committees
of the Federation were appointed to



[Shri Choksi]

go into portions of the Bill. Un-
fortunately, the sub-committee which
dealt with the first 150 clauses of the
Bill did not submit the report in time.
So, we could not submit it.

Shri C. D. Deshmukh: Then, you are
adding a codicil to the memorandum?

Shri Choksi: Yes.

Shri C. D. Deshmukh: We have not
had the advantage of studying it.

Shri Choksi: I will only take up
what 1 consider a very important
point.

Shri C. D. Deshmukh: A point
which has been left out cannot be a
very important one.

Shri Choksi: That is quite true
normally, but you will notice on the
first 150 clauses we have made no
comments.

The suggestion under Clause 80, if
I may say so with great respect, is
quite reactionary. The proposal is
that preference shareholders should
not be entitled to any voting rights
except when their dividends are in
arrears. It follows as a corollary that
so long as the dividends are paid, the
company can embark on any specula-
tive enterprise and probably lose the
whole of its capital. May I say that
it completely ignores the history of
joint stock development at least on
the Bombay side. We have some
companies in which the Government
have large holdings of preference
shares such as our Tata Group, and
we do not want to deprive Govern-
ment of the voting right. In the Tata
Locomotive company Government
hold Rs. 2 crores of preference capi-
tal. I do not see why they should be
deprived of the voting right at all. I
wish to give particular instances be-
cause they are necessary to establish
the point I am making.

The Tata Iron & Steel Co., had a
capital of Rs. 10 crores. Out of the
capital of Rs. 10 crores, Rs. 7 crores
were subscribed by preference share-
holders. They made it possible for

the company to develop and expand
and that company did pass through
critical days. I certainly consider
that we cannot take away the voting
rights of preference shareholders
which have been established over a
long period of time and which have
made the development of individual
companies and the expansion of their
businesses possible. I suggest that we
give a positive right to preference
shareholders to vote where they have
no votes—in cases where their divi-
dends are in arrears, but at the same
time if the constitution of the com-
pany or the rights and conditions at-
tached to the issue of preference
shares give them any other voting
right, that has to be maintained. For
instance, some companies have given
the right of one vote for every five
preference shares. That right may
be maintained, and in addition, we
may provide that when the dividends
are in arrears, this statutory right
should be enforceable by the prefer-
ence shareholders, viz., they should
have a right to appear and vote at
general meetings when their dividends
are in arrears or for any of the pur-
poses that are mentioned in clause 80
(2) (b). That way you are not tak-
ing away the rights which are estab-
lished in favour of preference shares,
but you are protecting them against
the possibility of being deprived of all
rights given under the constitution of
an individual company.

Shri T. S. A. Chettiar: That means
it will vary from company to com-
pany. You want to leave a certain
amount of mobility in the memoranda
of companies?

Shri Choksi: Yes.

Shri G. L. Bansal: May I know
what is the nature of preference share
capital? Does it not partake of the
nature of loan capital? If so, why
should preference shareholders have
voting rights? After all, why should
you assume that ordinary share-
holders will always enter into specu-
lative activity, and not the prefer-
ence shareholder?

Shri Choksi: The answer to that
point is that preference shares are



capital and nothing more; they are not
loans. If the company is in difficulties,
the preference capital can be reduced.
There is no difference between an
ordinary share and a preference share
in that at all. All that a preference
"share normally provides is that it has
priority.

Chairman: In so far as they are
entitled to a particular amount of
interest on the money advanced, is it
not more or less in the nature of
loan capital?

Shri Choksi: With great respect, I
submit that it is not loan capital. All
that happens is that their profits are
limited, There must be profits before
they can be paid. In the case of a
debenture or a loan, whether you
make profit or not, you have got to
pay the interest and you have got to
repay the capital. That is not so in
preference capital. In the case of pre-
ference capital you only pay dividends
out of profits, if there are profits.
Secondly, you only repay the corpus
if you have funds available. There-
fore, it is quite plain that share
capital is share capital and preference
capital as much as equity capital is
share capital. So, frankly I do not
follow that point. I am not suggest-
ing that in every company ordinary
shareholders will embark on specula-
tive enterprises; all 1 am saying is
that there must be protective provi-
sions in the law which the preference
shareholders should be entitled to
exercise. I cannot see why if as a
result of the bargain between the
various members of the company pre-
ference shareholders are given a vote,
that vote should be taken away by
statute.

Shri C. D. Deshmukh: Does jt hap-
pen that a preference shareholder has
a voting right disproportionately
large as compared to the money he
has put in?

Shri Choksi: I have never had that
experience. That also can be safe-
guarded.

Shri C. D. Deshmukh: For a capital
of equal amount, you would say that

there should be a vote where the
articles provide for such a vote?

Shri Choksi: Yes. That is an impor-
tant point. We may provide a further
condition under the section that no
preference shareholder should have a
vote disproportionate to his holding
compared to the total holding. In
other words, he must not get a more
favourable vote than an ordinary
shareholder. It seems to me if you
have those safeguards, then you may
allow preference shareholders to
exercise normal voting rights where
the constitution of individual com-
panies permits them.

Shri C. D. Deshmukh: In addition,
you would give rights to those whose
dividends are in arrears where those
rights are not provided?

Shri Choksi: That is right.

Shri Bansal: There is a slight diffe-
rence. There is the venturesome aspect
of capital and inasmuch as that
venturesome aspect of preference
share capital is slightly less, some
obligations have to be placed on them.

Shri C. D. Deshmukh: I am speak-
ing now on behalf of our own shares
in TELCO. They were in difficulties
and they approached us for a loan of
Rs. 2 crores. After consideration in
the Standing Finance Committee, we
decided that we should give them
Rs. 2 crores in the form of preference
capital. Now, there was no venture or
other thing. They ventured; we ven-
tured. There were not very many
other shareholders there. But it was
part of the conditions on which we
came to their assistance. Actually our
capital is larger than the capital. ..

Shri Choksi: No.

Shri C. D. Deshmukh: ...that was
at that time.

Shri Choksi: Possibly.

S8hri C. D. Deshmukh; It was
1} crores. You had 14 crores and we
supplied 2 crcres. Now, we did not
ask for any other rights. We had only



[Shri C. D. Deshmukh]

one director. Then we sent two direc-
tors; we have these voting rights. By
and large we are getting on all right
without any question of their want-
ing to be speculative or our wanting
to be not venturesome gnd so on and
so forth. What he is saying is that
there is no reason why purely on
economic theory arrangements like
these which are working well, should
be disturbed.

Shri Choksi: Yes.

Shri Bansal: In that case, I will ex-
clude such arrangements from the
purview of this Bill. You can make
any safeguards. It is public money.
As far as the share capital of ordi-
nary shareholders js concerned, inas-
much as a preference shareholder has
a right to have the first charge over
the capital, his right should be some-
what more limited than that of an
ordinary shareholder.

Shri K. K. Desal: We are now
examining a witness. I think it will
be better if we reserve our discussion
among ourselves to some later date.

shri B. C. Ghose: Is it the intention
that in principle there is no difference
between ordinary and preference
shareholders? If so, then why have
two classes of shares?

Shri N. C. Chatterjee: I wanted to
put the same question, I am quoting
from Palmer’s Company Law which
says:

“The interests of the two classes
of shoreholders i.e. preference
shareholders and ordinary share-
holders, are very commonly more
or less in conflict. The interest of
preference shareholders is to pre-
serve the business on a safe basis
sufficient to produce the prefer-
ence dividend, but the interest of
the ordinary shareholders is to
increase it and for that purpose
incur some risk.”™

That was the point which weighed
with the Company Law Committee
and, therefore, they recommended that

there should be a discrimination made
and so clause 80 has been put in that
form. Now, do you agree that there
may be an interest of ordinary share-
holders in conflict generally with the
interest of preference shareholders?
Ordinary shareholders may like to
take some risk whereas preference
shareholders may not take the risk
and may wait for a few years till
the company is on a proper footing.

Shri Choksi: The first question, as
I understand it, is: Am I putting for-
ward a plea that there is no difference
between ordinary and preference
shareholders? I certainly am not.
There is quite a distinction between
ordinary and preference shareholders.
But the point which had been pre-
viously made was that a preference
share was not a share at all; it was
a loan. That was the point I was
contesting.

Shri Bansal: What I said was that
it partook of the nature of a loan.

Shri Choksi: That again I contest.
It is share capital and nothing more
and nothing less. Now the Bill has
limited the share capital of a company
to two main categories—equity capital
and preference capital. It seems to be
a wise limitation. So I admit there is
a difference between ordinary and
preference capital. I see no objection
to preference capital being given
voting rights at all. The hon.
Shri Deshmukh has referred to the
TELCO case. Similarly, in the case of
the Tata Steel, if the preference capital
had not come forward and agreed to
subscribe a further three crores of
capital in the year 1923 or 1924, that
company would have had to shut
down. I do not see why the bargain
that the company has come to with
the preference shareholders at that

date should be destroyed by legisla-
tion.

Now a quotation has been given
from Palmer suggesting that there
may be a conflict of interest. I quite
admit that in many companies it is
possible that the preference share-
holders would be less venturesome and



the ordinary shareholders more ven-
turesome. When you have got two
parties of fairly equal strength, they
suggest: ‘We come to an arrangement
as to our rights’. Voting right is a
proprietary right; it is just as much
a right as, for instance, the right to
dividend. It is an advantage of voting
rights which are attached to a share.
I do not see why if a bargain is made
between two classes of shareholders
where you balance a larger equitable
right to share higher profits in the
ordinary shareholders by giving a
protective right to the preference
shareholder to vote, that cannot be
done. In fact, there are many com-
panies which provide that preference
shareholders have 1/5th of the voting
rights. I do not see why that should
not be preserved, so long as prefer-
ence capital does not have prepon-
derating voting rights, namely, voting
rights which are in excess for the same
quantity of capital of those of ordi-
nary shareholders.

8Shri C. D. Deshmukh: We may con-
sider this point ourselves. His point
of view is clear.

Shri N. C. Chatterjee: Supposing we
agree with Mr. Choksi and redraft a
clause suitably saying that in cases
where there is no provision made in
the articles to that effect, preference
shareholders would be given voting
rights only when dividends are unpaid,
in that case would it be fair to give
them voting rights on all sorts of
Resolutions or only in the case of
Resolutions affecting that right?

Shri Choksi: I thought I answered
that. If by a bargain between the two
parties you have given that, if it is
already there, there is no reason why
¥t should be taken away.

Shri C. D. Deshmukh: For the
future what sort of arrangement would
you advocate?

Shri Choksi: I would frankly advo-
cate leaving the company itself to
provide for rights subject to this
limitation that preference capital
should net have a disproportionate
right.

Shri B. C. Ghose: Unless we make
certain restrictions, will there not be
the likelihoud of preference capital
having the upper hand? Nowadays in
Insurance companies we usually pro-
vide the preference capital. When-
ever a company may be in difficulty,
if we have only the arrangement that
subject to the provision that they
will not have a disproportionate right,
they will have those powers, then it
may be acting in this case to the
detriment of the ordinary share-
holders.

Shri Choksi: I do not see that at
all. If companies are in difficulties
and they want further capital, and
they can get preference capital, I do
not see why they should not take it
on terms which can be arranged.

Shri C. D. Deshmukh: The only
term, as far as Mr. Choksi is con-
cerned, is that if 100 is the existing
capital and if 200 is wanted, all that
the preference shareholders require
is proper voting power. There does
not seem anything very wrong in that;
that is to say, those who provide the
200 say: ‘Let us have voting power
according to 200’

Shri R. R. Morarka: In view of
what you have suggested about pre-
ference shareholders, would you also
say that debenture holders should also
be given voting rights?

Shri Choksi: No, no. That is a very
big question. There are two or three
points of some importance in our
memorandum which, I hope, you will
allow me to deal with.

Shri N. C. Chatterjee: We can deal
with clause 44 later on.

Shri C. D. Deshmukh: We are going
to have a small amendment ourselves
to clause 44.

Shri Choksi: I would like to deal
with clauses 331, 340 and 341. Now,
we accept in principle the definition
of ‘net profits’ on which a managing
agent is to be granted a commission.



Chairman: In the course of your
statement, you referred to certain
associations and bodies also, for in-
stance, the Tatas. I would only like
to point out that whatever evidence
that you give and statements that
you make are likely to be treated as
public statements.

Shri Choksi: Yes. They are public
companies,

We have not been able to understand
the significance of the proviso after
clause 331(c). I want that to be de-

leted. The proviso says that in the

first year of calculating the managing
agent’s commission, any arrears of
depreciation which have not been taken
into account in arriving at net profits
of any year or years preceding the
first year may be taken into account.
Frankly speaking, I feel that this gives
retrospective effect. It means this.
Suppose in the past, the remuneration
of a managing agency was calculated
on an entirely different basis, and had
nothing to do with profits—there are
managing agencies, the remuneration
for which has been calculated on the
basis of sales, gross receipts etc. But
now, the proviso says that any depre-
ciation which has not been taken into
account in the previous years may be
taken into account in the first of the
financial years. It is difficult to under-
stand the meaning of this provision.
Does it mean that in cases where
depreciation has not been taken into
account in the past, while paying re-
muneration to managing agencies, it
will be taken into account in the first
year? Does it not come to saying that
there should be a completely different
type of calculation? We have a
managing agency agreement, according
to which we have only taken Rs. 250
a month in the past. According to this
proviso, when a new managing agency
agreement is framed, you have to find
out what are the arrears of deprecia-
tion, and take them into account in
calculating the managing agency’'s re-
muneration, as if this new contract
had been in force, I think we are going
to get into a lot of difficulties there.
My humble suggestion is that there is
no reason for that proviso. We have

a clean slate from the date the Act
comes into force, and you say that all
new managing agency contracts should
be on a new basis; and you have laid
down the basis. In fact, I would say
that under the old Act, there was a
permissive basis under which net pro-
fits could be calculated, and there was
a provision for deduction of depre-
ciation.

Shri C. D. Deshmukh: There was.

Shri Choksit But that was interpret-
ed by most lawyers as meaning depre-
ciation as provided in the accounts,
because it does happen that in the year
in which a company has large profits,
it takes a larger sum for depreciation,
while for income-tax purposes, it all
depends on the formula under the in-
come-tax rules, and those rules may be
quite at variance with the depreciation
provided in the accounts. In the long
run, it works out to the same thing,
because ultimately the full amount of
depreciation is taken.

1 would strongly recommend that
this proviso be deleted. Otherwise, it
will put some of the managing agencies
in an unfair position; in some cases the
managing agencies will be untairly
penalised. I have known managing
agents in the past give up all their
remuneration, because the companies
were not doing well. It may be that in
those cases also, there would be ar-
rears of depreciation, and we would
have to find out what they are.

Frankly speaking, the term:

“ may be taken into account
in the first of the financial years
referred to in section 328, in so
far as these arrears have not been
taken into account in arriving at
the net profits of any year or
years, preceding the first year
aforesaid.”

is difficult to interpret.

Shri C. D. Deshmukh: In so far as
net profits are relevant for calculations
under the existing Act.

Shri Choksi: But as you see, the
fallacy there is that we are talking of



an existing Act, and calculating fur
the future. How can it be x_'elevant in
respect of a past period?

Shri C. D. Deshmukh: But the sum
to be taken into account is what is de-
find as depreciation. The fact to ke
found out is whether depreciation as
defined has been taken into account in
calculating net profits, if managing
agency remuneration is payable on a
basis which involves the calculation
of net profits. To the extent to which
such depreciation has not been taken
into account, and only to that extent,
it has to be taken into account now,
and shall not be excluded.

Shri Choksi: That means you are
dealing with past managing .agency
contracts, and there may well be a
completely different basis for calculat-
ing the managing agency remunern-
tion. So, that is where the difficulty
arises. Really, it means giving retros-
pective effect to managing agency con-
tracts. In other words, you will re-
calculate the managing agency re-
muneration for past periods, in effect.
That is what you are doing.

Shri V. K, Dhage: Do you feel that
there have been managing agency re-
munerations in the past paid without
taking into consideration any depre-
ciation at all?

Shri Choksi: There have been manag-
ing agencies paid remunertion in the
past, without taking into consideration
depreciation. For instance, there are
instances where a managing agency,
instead of taking ten per cent. as com-
mission, may have taken five per cent.
as commission, but stipulated that
Geineciation should ot be a charge.
That has happened .4 the past.

Skri Dhage: Suppose they have
taken remuneration that was payable
to them according to the contract,
without providing for depreciation and
without......

Shri Choksi: But I say, the contract
itself has provided in the past for a
reduced commission, but excluded
depreciation from it in arriving at the
net profits.

Shri Dhage: The commission to be
paid without taking into account
depreciation?

Shri Choksi: What you propose to
do, if I may say so with all respect, is
this. You want to recalculate the
past remuneration paid to the manag-
ing agents under this proviso. I agree
that for the future, it has to be there.
But I am talking of the past here.

Shri Dhage: In order to see that
there is a fair distribution of the re-
muneration to them?

Shri Choksi: Yes.

Shri Chatterjee: The Company Law
Committee have recommended that
proviso. I would invite your atten-
tion to pages 364 and 365 of their Re-
port. They have given a redraft of
clause 87C. I think our Draftsman
has pointed out that in making that
proviso, he has tried to adopt the re-
commendation made in clause (2)
which reads:

“The amount of depreciation to
be deducted as stated above shall
be the amount of normal depre-
ciation allowable under the In-
come-Tax Act and special, initial
or other allowance or arrears of
depreciation shall not be taken
into account, provided however
that the written down value of
every asset for the purposes of
this section shall be calculated
after deducting such normal de-
preciation only...... ”

Shri Choksi: 1 agree with this.
But the proviso to section 831 (c) is
somewhat different.

Shri Chatterjee: Do you think that
this proviso goes much beyond that?

Shri Choksi: Yes. This merely
says that you calculate for the future
depreciation, after taking down the
written value of the assets, while the
proviso says that in case past depre-
ciation has not been provided for, you
must deduct it from the managing
agency remuneration or the net pro-
fits in the first year,

Shri Chatterjee: You are objecting
to the retrospective nature of it?



Shri Choksi: Yes.

Shri C. D. Deshmukh: Today, it
is not compulsory to deduct deprecia-
tion. Therefore, it was left entirely
to the company; sometimes they de-
ducted depreciation, and sometimes
they did not, and so a position arose
in which the capital was eaten into,
and there was no provision made.
What Shri Choksi means to say is
that this situation should have been
dealt with as it arose, but so far as
the new arrangements are concerned,
you have a managing agency on which
you have now imposed this obligation
to have a defined depreciation to be
deducted every year. Having done
that, in addition, why do you impose
the deduction of arrears of deprecia-
tion even as defined now—it might
not have been deducted for, the
Lord knows, how many years in the
past. In other words, what is an
arrear of depreciation for an arrange-
ment in which it is not compulsory
to deduct depreciation? I think that
is a valuable point.

Shri B. K. P. Sinha: But it operates
only for one year, i.e. the year in
which the Act comes into force.

Shri Choksi: It makes it operative
in respect of the last twenty years, in
the first year. In other words, sup-
posing there are arrears of deprecia-
tion covering a period of twenty years,
all that will have to be deducted from
the net profits of the first year.

Shri Sinha: But it is all covered in
the first year.

Shri Choksi: It will go on. If there
are losses, they may be carried for-
ward to the next year.

Shri K. K. Desai: In that case, they
will get the minimum.

Shri Choksi: With great respect, I
would say that the minimum is too
low.

As regards clause 340, the principle
1s unexceptionable, but I should say
that we think there has been a slight
drafting error. The first sub-clause
reads:

10

“Save as provided in this sec-
tion, no managing agent of a com-
pany, and no associate of a manag-
ing agent, shall receive any pay-
ment, whether by way of ex-
penses, commission or otherwise,
from the company in respect of
purchases of goods made on its
behalf.”

The second sub-clause reads:

“Where purchases of goods are
made on behalf of a company by
the managing agent or an asso-
ciate of the managing agent, at
any place outside the State in
which the goods so purchased are
to be used by the company, then,
if the managing agent or associate
maintains an office at such place
for his own business, that is to
say, for any business not connect-
ed with that of the company, he
may receive, at the option of the
company...."”

either the expenses or the remunera-
tion, by way of commission in res-
pect of that work,

Now, there is a third alternative.
The managing agent may only ask for
the actual out of pocket expenses in-
curred by him in making this pur-
chase. It is not unknown that when a
large quantity of stores, or other
equipment or plant is purchased it is
for the managing agencies to depute
someone to negotiate that contract,
subject to the approval of the Board
of Directors. Surely, it is not sug-
gested that the expenses incurred for
that purpose are not a legitimate
charge on the principal company.
Sub-clause 2(a) covers the case of an
office which the managing agent
maintains outside the State—for in-
stance, it may be abroad. But it is
conceivable that the managing agent
may have no such office. In such a
case, he himself may proceed to this
place and carry out the purchases. I
can see no objection to his actual ex-
penses being met. My suggestion
would be that to sub-clauses 2(a) and
2(b), you ad@ a third item 2(c) on
the following lines:

“the actual expenses or the out
of pocket expenses incurred by the
[ ]



managing agent in carrying out
the purchase.”

Question: This refers only to the
appointment of a managing agent or
associate as a buying agent, in respect
of small transactions.

Shri Choksi: I am not talking of a
regular contract. I am merely refer-
ring to clause 340, which in sub-clause
(1) enables expenses to be charged,
actual expenses incurred in relation
to the purchase of goods. But it says
that it must be charged to the extent
that it is provided for in the latter
sub-clause; and the latter sub-clause
provides two methods of charging.
One method gives the expenses of an
office maintained by the managing
agent outside the state. The other is
the remuneration.

I am now suggesting a third alter-
native, that the managing agent
should be paid the actual out of pocket
expenses incurred in relation to that
purchase.

Question: Am I to understand that
where the managing agent has no
office or associate and he prefers to
make the purchase on his own, then
actual expenses cannot be charged?

Shri Choksi: That is quite correct;
under this clause actual expenses can-
not be charged. It makes the differ-

ence.
Question: Under the contract of
managing agency, the managing

agents are entitled to buy and sell.
Mr. Chairman, there is one point
which I would like Shri Choksi to
consider. The whole idea of the Bill
is that the managing agents shall be
given a certain remuneration as pro-
vided in the Bill and all that the
managing agents do for the company
should be treated as being included
in the remuneration. Buying on
behalf of the company is also a func-
tion of the managing agent and there-
fore what I thought was that it was
also included in the remuneration.
That is to say, whatever the remu-
neration provided in the Bill comes
to, the idea must have been that un-
less you make that provision there is

I

a loophole which may be taken ad-
vantage of by unscrupulous people.
The idea is that once you say that the
managing agents shall get some
remuneration, that remuneration is
clusive of all the work that the
managing agent does. Therefore, the
idea of the Bill is that purchase that
may be done on behalf of the com-
pany—for the conduct of the business
of the company—should be included
in the remuneration that is paid. That
is what I conceive. .

Chairman: As far as I have been
able to follow you, your con-
tention is that the actual expenses in-
curred by a managing agent for effect-
ing a purchase outside the country or
elsewhere, he should be entitled to
have?

Shri Choksi: Yes, as one of the three
alternatives.

Chairman: My hon. friend just now
said that the remuneration which the
managing agent gets for his work—
which includes buying and selling—
is all inclusive and therefore he
should not get anything extra for
buying and selling.

Shri Choksi: I agree that he should
not got remuneration for it. But, it
so happened in one of our group of
companies, where we had to go to
Germany to buy a lot of equipment.
If he goes abroad and incurs expendi-
ture in going there and buying, cer-
tainly it must be a legitimate charge.

Shri C. D. Deshmukh: Here this
clause makes a distinction between
purchases inside the State and pur-
chases outside the State, not neces-
sarily inside and outside the country.
Where the purchase is made outside
the country, office expenses or com-
mission, as alternative, becomes pos-
sible and commission, certainly in-
cludes expenses.

Shri Choks!: I agree to that

Shri C. D. Deshmukh: Therefore,
there seems to be no reason why a
separate provision should be made for
payment of expenses. That is one
thing.
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[Shri C. D. Deshmukh]

My difficulty is this. Is there
really such a big difference between
purchase inside a State and purchase
outside the State, if our broad object-
ive, which you seem to accept, is that
commission should not be paid to the
managing agent for purchases made
because commission includes actual
expenses and it becomes another form
of adding to the remuneration? If
that is not permissible inside the
State why should it be permissible
outside th® State? In other words, I
am questioning the desirability of sub-
clause (2) (b). In business practice,
is there such a big difference between
purchases inside the State and pur-
chases outside the State? Suppose a
company’s headquarters is in Delhi.
Then, for all practical purposes, they
will be getting a commission on all
things they would 'be wanting to buy,
because most of them would be from
outside the Delhi State.  Therefore,
the managing agent would always be
getting a commission. Can you shed
some light on it?

Shri Choksi: You will see that sub-
clause (2) refers to purchases by a
managing agent or associate where an
office abroad is maintained. I say we
have in my group offices both in
London and New York and it is con-
venient to pay those associates a com-
mission based on the purchases—it may
be 2 per cent. or a bare minimum—
rather than find out the actual ex-
penses attributable to the purchase.
It is not simple to find out. Then 1
can understand why (2)(b) is put in.
It is really intended to cover the com-
mission agency charges. Instead of
having some other body to carry out
the purchases for you, this associate
of the managing agent can carry it out.
I do submit that any contract of that
type should be approved by the Board
unanimously. I think there is a pro-
vision for it. If that is so, it seems
to me to meet the objections you have
just raised.

In places like the Continent and
South America, it may be that there
are certain associates of a managing
agent and he may have to incur
actually certain out of pocket expens-

es to carry out a purchase. I do not
think it is intended to deprive him
of the actual expenses,

Shri C. D, Deshmukh: You are
asking for payment of expenses for
purchases made outside the State
where regular arrangements for pur-
chase through associates are not
possible and also where there is no
office.

Shri Choksi: Yes.

Shri C. D. Deshmukh: So far as
purchases inside the State are con-
cerned, you are content with sub-
clause (1)?

Shri Choksi: I am quite content for
all purchases in India, not only the
State.

Shri C. D. Deshmukh: The clause
limits it to the State,

Shri Choksi: I agree that it should
be India.

Shri C. D. Deshmukh: Otherwise, 1
cannot see much use in this clause.
You can always make purchases out-
side the State and therefore get
commission.

Shri Choksi: I would strongly urge
that sub-clause (2) should only be
limite@ to purchases abroad.

Shri C. D. Deshmukh: You suggest
that there may be a third method; be-
sides maintaining an office or paying
an associate, you may incur some ex
penditure which should be approved
by the company by a resolution,

Answer: Yes.

Question: In Schedule VII, part I,
power is given to the managing agents
to purchase, obtain, or acquire all
machinery, stores, goods and@ mate-
rials of any kind whatever which
are necessary for the purpose of the
company, and to sell the same when
no longer required for these purposes.
Does it mean that the managing
agents, for effecting this, can incur
legitimate expenses wherever they
may purchase?



Answer: Yes, if it stood by itself;
but it #s over-ridden by clause 340,
Clause 340 would over-ride the pro-
vision of the Schedule because it pre-
vents the taking of any remuneration
for all purchases. It is that difference
which matters,

Question: You mean buying with-
out incurring expenses?

Answer: They can buy; but the
difference is the managing agent ia-
curs certain expenses to purchase the
goods that are purchased.

Chairman: He js naturally anxious
that whatever expenses are incurred
in carrying out the business of pur-
chasing material from outside India,
should be reimbursed.

Shri Choksi: That is all.
Clause 341.

Shri Choksi: As I read it, it means
this. If I am the managing agent of
an Electric Supply Company and 1
supply electricity to a company which
is also under my managing agency,
I cannot charge the managing agency
remuneration which I can get for my-
self from the electricity company. I
must pass it on to the Textiles for
whom also I am managing. It seems
to me to have never been the inten-
tion. The clause reads this way.

“The company in general meet-
ing may, by resolution, authorise
its managing agent or any asso-
ciate of its managing sagent to
retain any commission or other
remureration earned by such agent
or associate as the managing agent,
manager, agent, secretary or selling
or buying agent of any firm, body
corporate or other concern in res-
pect of any goods, power, freight,
repairs or other services, for the
sale, purchase, supply or rendering
of which a contract has been enter-
ed into by such firm, body or con-
cern with the company, provided
the prices or amounts charged to
or received by the company are at
market rates or are otherwise
reasonable,”

It seems to me it is wrong in prin-
ciple that 1 should go to company A
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to get the sanction of A’s shareholders
to enable me to retain my managing
agency remuneration for services
which I perform to company B, be-
cause company B happens to have
dealings with company A. It seems
to me that the principle is wrong. Al
1 suggest ig that the clause should be
limited only to buying and selling. It
is a general principle of lew that if
I act as an agent for company A, I
cannot take a selling commission from
company B for goods sold to company
A unless I disclose my position to
company A and get their approval,
That I accept. There is no point in
trying to extend it.

Shri Chatterjee: Have you gone
through the Company Law Committee
Report?

Shri Choksi: I am afraid the report
is rather confusing though it is a very
lucid document.

Shri Chatterjee: I think the Drafts-
man has tried to embody in that clause
paragraph 143......

Shri Choksi: 1 fing that the Company
Law Committee Report is rather con-
fusing on that point.

Shri Chatterjee: Have you anything
to say with regard to their recommen-
dation on page 110 of the book, where
they say—

“We would, however, recommenc

that—

(i) no managing agent should be
permitted to receive such commis-
sion from third parties, unless he
is expressly authorised to do so by
an ordinary resolution of the
managed company;”

Shri Choksi: If you refer to page
109, it only refers to selling, He can-
not receive any commission on the sale
price of goods supplied.

My point simply is this. It is not
correct for the Legislature to provide
that if I am a managing agent of two
companies and one company sells
goods or sells power to the other com-



[Shri Choksi]

pany, I must go to the purchasing com-
pany and get their sanction to retain
any managing agency remuneration
which I get from company A (selling
company). That seems to be wrong in
principle, Because, it !neans every
time I promote a new company and
agree to be managing agent for it I
will have to go to all the companies
in my group and get their sanction
to my holding an appointment and re-
taining that remuneration. And, 1
see that under the clause it holds good
only for three years.

Shri C. D. Deshmukh: The company
does not pay to its managing agent
on the sale of its products,

Shri Choksi: It ¥ not allowed to
pay under the new law. Under the
clause only remuneration asa manag-
ing agent he can get.

Shri C. D. Deshmukh: Under which
clause?

Shri Choksi: Clause 329. ‘“Save as
otherwise expressly provided in this
Act,...... profits of the company.”

Shri C. D. Deshmukh: That ¥ remu-
neration. In other words, a maraging
agent is not to be appointed as the
selling agent for a company.

Shri Choksi: Except under condi-
_tions which have been dealt with just
now.

Shri C. D. Deshmukh: We have a
section to prevent the managing agent
from being a selling agent and we
have a section to prevent the managing
agent from Dbeing a buying agent.
Then clause 341 is really unnecessary.
1f you want the managing agent not
to receive selling or buying commis-
sion, that is provided for in clauses
338 and 340. There should be no con-
nection between the business of one
managing agent and the other.

Shri D. L. Masumdar: What we try
to provide here is something outside
clause 338. How do you meet a situa-
tion where a managing agent is a
managing agent of two companies: one
is an electricity supply company and

14

the other is a cement company. In
regard to the purchase of power from
the electricity supply company for
the use of the cement company he gets
some commission. Is that point cover-
ed by the other two sections? We
venture to think, not.

I am giving you a specific case.
The managing agency company gets
some commission from the electricity
company for purchasing power in bulk
for sale to the cement company. Will
it be entitled to this commission or
not? That is, purchase made rot on
behalf of the electricity company, but
purchase for another company of the
managing company. That is not
covered either by clause 338 cr clause
340,

Shri Choksi: May I
point?.

answer that

Shri Deshmukh has raised a very
fundamental point. By having clause
341 you will enable a number cf manag-
ing agents by getting resolutions passed
to get all kinds of sales and purchase
commissions which are otherwise pro-
hibited by clause 340, sub-clause(l),
because clause 340 clearly says:

“(1) Save as provided in this sec-
tion, no managing agent of a com-
pany, and no associate of a inanag-
ing agent, shall receive any pay-
ment whether by way of expenses,
commission or otherwise, from the
company in respect of purchases
of goods made on its behalf.”

It strikes me that if you heave
another clause, 341, which says that
in conrection with purchase of goods
which are sold by another company
of which the managing agert Is either
a selling agent or a managing agent,
this company can authorise his taking
a commission, 1 have np objection to
your retaining clause 341......

Shri Mazumdar: The crucial words
of clause 340 are ‘“from the company
in respect of purchases of goods made
on its behalf”. We consider that those
words do not cover the case which
gave you, that is when you purchase



power in bulk from your managing
agent electricty supply company for
use at your managed cement company,
you are not roped in by clause 340,

Shri Choksi: I have no objection to
clause: 341 remaining provided the
words “remuneration earned as manag-
ing agent” is taken away.

Shri C. D, Deshmukh: Now, A is the
managing agent. He is paid a com-
mission by the power company, It
can be argued that A is paid the
commission as the selling commissfon,
in which case it is barred. But what
Mr. Mazumdar say is that it can be
argued that A gets neither a buying
commission under clause 340, ror a
selling commission, but A, as the
managing agent of the cement com-
pany gets some commission from the
electric company, of which he is the
managing agent.

Shri  Choksi: I  follow Shri
Mazumdar to say that he is against a
managing agent of a cement company
Teceiving a selling commission for
electricity sold to the cement com-
pany, from the selling company. So
far as the states the bare fact I am
entirely with him. I may say, first of
all,—what I think., you yourself said
earlier—that that position is barred
by 338 and 340. So long as it is pro-
hibited to the managing agent under
some other section, the mere fact that
it is not paid by the particular com-
pany does not matter.

Shri C. D. Deshmukh: Clause 341
provides for a person arguing that he
has not received it as a buying com-
mission he has not received it as a
selling commission but he has received
# as a commission, because he has
bought it. He has not received the
buying commission from the company.

But there may be cases where a
power company may give some re-
muneration to the managing agent of
a cement company for placing con-
tract with them. How do we deal
with those cases? That is what clause
341 seems to provide for.

168 LS
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Shri Choksi: Sir, first of all, under
the general law, if I am a managing
agent of company A, I cannot receiv.
a selling commission from compan-
B, unless I disclose it to company A
and get it sanctioned.

Shri C. D. Deshmukh: But clause
341 seems to be necessary to deal
with cases of the kind pointed out by
Shri Mazumdar.

All that Shri Choksi seems to be
particular about is that receipt of
managing agency commission should
not be covered by this, and if drafting
changes are made he would have no
objection.

Shri 8. C, Karayalar: There can-
not be any question of selling power
by an electric company to another
company except under a licence, and
rates are laid down in the licence
itself.

Shri C. D. Deshmukh: Of course,
power appears to be a bad example.

Shri Khandubhai Desai: So, Shri
Choksi, you would like to exclude the

words ‘‘managing agency commis-
sion”?
Shri Choksi: Yes, that is provid-

ed by the contract of the managing
agency and that is perfectly legiti-
mate.

If I may crave the indulgence of
the Committee there is only one other
matter of some importance to which
I would like to refer and that is in
connection with the balance sheet. It
is set out in Sehedule VI. The whole
intention of the framers of this mea-
sure is that the balance sheet should
be produced in such a form as to be
intelligible to, and understood by the
shareholders of a company. I am
afraid that in case of practically
every item, there are half a dozen
foot-note annexures. Most of the
shareholders will not be able to see
the wood for the trees. I see no
objection in principle to the foot-
notes, but it adds to the confusion of
the document. It might be far better
to have a simple balance ‘sheet and
have a separate document, where



[Shri Choksi]

subsidiary information can be given
regarding certain items of the bal-
ance-sheet. With this general obser-
vation, I would like you to refer to
the first item “fixed assets”.

In the last column there is a note:
“Under each head the original cost,
and the additions thereto and deduc-
tions therefrom during the year, and
the total depreciation written off or
provided, to be stated.” My quarrel
is with the words “or provided”. In
the past it is known that many com-
panies did not write off the deprecia-
tion under each particular head.
What they did was, they created a
depreciation fund which appeared on
the other side of the balance-sheet
and they merely deducted the whole
amount of that depreciation from the
fixed block. As far as I understand
.nis note, it means that under each of
these seven heads (a) to (k) you have
to provide for depreciation individual-
ly; and in addition, you have to give
retrospective effect to it from the
commencement of the acquisition of
that particular asset. Frankly speak-
ing, many companies who have de-
preciation funds have made en bloc
contributions every year and they
have not allocated it to all these
seven or eight heads., You are now
asking them to go back on it and re-
allocate it. My suggestion is that if
you drop off the words “or provided”
it meets the whole situation. Why
should you write off depreciation
under each head when you consider
that in the long run it may be that a
particular asset has not depreciated.
So long as you create an adequate
depreciation fund it is enough.

Take for instance, the case of vehi-
cles, patents, trade marks etc. I may
have a general provision for deprecia-
tion which I think will cover every-
thing, but I am not prepared to ear-
mark it for the twelve items. It may
be that my assmuption this year may
not be borne out three years hence.
So long as I have my depreciation
fund which is a pool for depreciation
of all my assets, in general, there can
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be no objection. It does not require
any specific depreciation.

Shri C. D. Deshmukh: Would there
be no rational process by which you
can arrive at a lump sum figure?

Shri Choksti: There would be,
but not always. If this year I am
making a very large profit, I would
provide a higher amount for deprecia-
tion. Next year I would provide a
lower amount. What is the objection?
I may not have sufficient profits.
Many companies have arrears of de-
preciation which they know they can-
not provide for because they have no
profit, but if they have higher profits,
they will provide higher depreciation.
Frankly, this is interfering with the
autonomy of management in a com-
pany. My objection is only to the
words “or provided”, and if you are
going to apply it retrospectively, it
creates lot of difficulty.

Shri C, D. Deshmukh: That is an-
other difficulty.

Shri Choksi: In the written memo-
randum we have drawn your atten-
tion to a number of points. I cannot
go into them now. I would earnestly
request the Joint Committee to go into
them as each and every one of them
has been considered in great detair
and the points we have made are
really in connection with the practi-
cal working of companies.

Shri Chatterjee: If clause 44 stands
as it is, will a company be prevented
from holding shares on blank trans-
fer?

Shri Choksi: If the clause stands
as it is, a company will be prevented
from holding shares on blank trans-
fer.

Shri Chatterjee: Will that make
arranging overdrafts from banks im-
possible?

Shri Choksi: It might. I am in
favour of full disclosure of all the
assets. So long as a note is affixed
to the balance sheet showing how
the assets are held, either in the name
of the company or in the name of
nominees and giving particulars, that
is all that is needed.



Shri Chatterjee: In actual practice
you think retention of that clause will
make business operation difficult?

Shri Choksi: Yes, I think so.

Shri Chatterjee: Would you look at
page 291 of the Company Law Com-
mittee Report? Their recommend-
ation is:

“A new section should be in-
serted after section 88 to provide
that all investments held by a
company should be registered in
the name of the company, the
only exception being the quali-
fication shares required to qualify
a nominated director of a com-
pany, but such shares should be
in the possession of company or
its bankers.”

In the Remarks
say:

“The Committee considers this
specific provision in the Act neces-
sary as it would reduce the tem-
ptation to misuse the investment
of the company.”

From your experience, do you think
deletion of clause 44 would meet the
situation provided we accept your
ether recommendation of compulsory
disclosure of all the assets?

Shri Choksi: My answer is that if
you carry out the suggestion of
mine, you will provide adequate safe-
guards which clause 44 is intended to
provide and at the same time you will
allow that flexibility of holdings
which is essential in the ordinary day-
to-day management and running of a
company. That is the point.

Shri T. S. A. Chettiar: Would you
like to place any limitation on that?

Shri Choksi: You may say it must
not exceed certain limits.

Shri Chettiar: Have you experience
of any companies in which nominal
holdings have gone beyond limits that
can be considered safe?

Shri Choksi: Frankly, I do not know
personally, but I am prepared to
believe there may be companies where

column, they

17

nominal holdings go beyond  safe

limits.
Shri Chettiar: If people hold nomi-

nal holdings, what happens to the
emoluments such as sitting fees
etc, which are attached to the
shares?

Shri Choksi: A director earns his
sitting fees not for the shareholding
he brings in but for the service he
performs. So. there is no point in the
sitting fees being transferred to the
company. In the case of any other
remuneration, I agree it should be
transferred.

Shri K. K. Basu: If the transfer of
a certain percentage can be made in
the name of the bank or in the name
of the nominees of the controlling
company with the sanction of Govern.
ment. do you think the difficulty
visualised will be solved to some ex.
tent?

Shri Choksi: It will only mean de-
lay and difficulty. For instance, com-
panies need emergent borrowing. A
change in the economic policy of the
country may result in companies hav-
ing to go overnight to banks for
accommodation.  Surely if you have
to refer all these cases to Govern-
ment and get their sanction, it will
necessarily take up time, and certain-
ly it means that banks will not be so
easy to deal with. Banks would pre-
fer not to deal with companies. That
is the difficulty.

Shri Chettiar: In page 300 of the
Bill, Schedule VI, Part II, 8(ii) (a),
they want certain particulars:

“In the case of manufacturing
concerns, the purchases of raw
material, and the opening and the

closing stocks of the goods pro-
duced.”
Certain commercial concerns have
represented to me that such a  dis-

closure will adversely affect them in
the market. Do you think there is
any reason for such apprehension?

Shri Choksi: I see no point in this.
I think it should be disclosed.



Shri Chettiar: You think the mar-
ket will not be affected?

Shri Choksi: No, because you dis-
close it only in the aggregate.

Shri Chettiar: No, No.
For instance, in the case of a Spin-
ning Mill, cotton should be dis-
closed separately and the yarn should
be disclosed separately. The dis-
closure of the existence of large
stocks will itself be a tendency to
bring down prices in. the market. .

Shri Choksi: 1 am against non-
disclosure. I am strongly in favour
of disclosure. As I said earlier, we
have only covereqd very little of the
ground. But a number of the sug-
gestions that appear in our written
memoranda deal with what we con-
sider minor defects or inaccuracies,
which naturally arise in drafting so
comprehensive a Bill. I should, be
obliged if due attention could be paid
to them.

Chairman: They will be duly taken
into account. On behalf of the Com-
mittee, I thank you for this expres-
sion of your views, and the help that
you have given us by putting some
points of view before us.

Shri Choksi: Thank you very
much. I am very grateful to the
Committee for the opportunity given
to present our view points.

(Witness then withdrew).

II. The Associateq Chambers of Com-
merce of India, Calcutta—

Spokesmen:

(1) Shri G. M. Mackinlay.
(2) shri G. A. S. Sim.
(3) Shri A. S. Officer.

(4) Shri Vaidyanath Aijyar.
(3) sShri K. M. Wilcox.
(6) Shri R. Adam Brown,
(7) sKri R. U. Fuller.

(8) shri C. J. B. Palmer.

(Witnesses were called in and they
took their seats).
Chairman: On behalf
Associated Chambers

of the
of Commerce,

Separately.
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you have submitted us three memo-
randa. I would like some one of you
as the head of this group to place
before us some of the important
aspects of this question. On all the
questions which have been  raised
by you, we shall go through the
memoranda very carefully, when we
deal with the clauses. But now, we
would like to have the pleasure of
knowing from some one of you as the
leader of this group, the most im-
portant points which you would like
to present before this Committee.

Shri Mackinlay: We would like
first to deal with the commencement
of the Act. We hope that there will
be no question of retrospective effect
being given to the Act. The very
comprehensive differences between
the existing Act and the new Bill
will make it necessary for all com-
panies to review their position. It
will entail substantial alterations to
articles of association and agreements.
And moreover, the accountancy pro-
visions  will require very careful
study. There are big differences be- ,
tween the existing Act and the new
Bill, and if any retrospective effect
is given to the Act, it will merely en-
tail delay in producing accounts.

Shri B. K. P. Sinha: May I exactly
know ‘what you mean by retrospective
operation? Do you mean to suggest
that it should not apply to old com-
panies?

Shri Bansal: Which particular pro-
visions you have in view when you
say retrospective effect should not
be given?

Shri Mackinlay: I am referring to
the date on which the Act will come
into force.

Shri Bansal: That is not my point.
I want to know what particular pro-
visions you have in view, when you
say that they should not be given
retrospective effect?

Chalrman: His point is that the
Act itself should not be retrospective
in its effect. That is the short point.

Shri Bansal: But it is not.



Chairman: Probably, you are re-
ferring to clause 1 (2), where it is
said that the Act will come into
force on the first day of April, 1954,
We have passed that date since, and
a suitable date will be provided. Is
that your precise objection?

Shri Mackinlay: Yes. But we
should have sufficient time jin order
to enable the companies to review
their position, before they have to
conform to the new Act.

My next point deals with the de-
finition of a Branch Office, and Mr.
R. A. Brown will explain the position.

Shri R. A. Brown: The definition of
a Branch Office is given in clause 2
(6). The position here is that the
Company Law Committee made cer-
tain recommendations with regard to
the definition of a Branch. In the
Bill, a definition has been given, and
in the notes on clauses, it is stated
that this definition has been slightly
altered from that recommended by
the Company Law Committee, in
order to clarify the position. In the
view of the Associated Chambers of
Commerce, the deflnition adopted in
the Bill far from clarifying the
position makes it complicated and
obscure. The Company Law Com-
mittee recommended that places of
manufacture should not be considered
to be Branches. The deflnition does
not make it clear whether that is
intended or not. But whatever the
final  definition adopted may be
Associated Chambers of Commerce,
would like to suggest that places of
manufacture should be Branches. The
reason for this is that under the
regulations of clause 194 regarding
books to be maintained all the records
of the company have to be maintained
at the Head Office. In the case of
Branches, periodical returns might be
sent in. Now. in places of manu-
facture or of production, factories,
tea gardens etc., a great many {rans-
actions take place in the first in-
stance, and it is essential that these
should be recorded at the place wnere
they take place. If it is necessary
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for these to be maintained at the
¥Head Office, then that involves dupli-
cation of records. It involves
additional staff to be employed in the
head office, additional office accom-
modation being made available ete.
That is from the point of view of the
company.

From the point of view of the
auditor, where a place other than the
Head Office is a Branch, the accounts
must be audited by the auditor him-
self or by a local auditor, unless the
company pass a resolution to the
effect that they need not be audited
by a local auditor. but in such cases,
the auditor must either go himself
and audit them or be fully satisfled
with regard to the returns that are
received. Therefore, a very adequate
check must be imposed on accounts
maintained by a Branch. Where it
is not a Branch, then it more or less
devolves upon the auditor to go and
audit the accounts. There is no
provision for him for incorporating in
his report that returns adequate for
the purpose of the audit have been
received. Therefore, he must go
there. which would involve visiting
tea gardens and factories all over
India, and this will delay the pro-
duction of accounts and place very

great strain on the present limited
supplies of qualified auditors. There-
fore, in the opinion of Associated

Chambers of Commerce, all such
places, places of production, factories,
gardens. etc. should all come within
the scope of the definition of a
Branch.

Shri N. C. Chatterfjee: How do you
want to alter the deflnition?

Shri Brown: We are not trying to
suggest a deflnition; we leave that to
the Drafismen. We only propound
the suggestion as to what we o7
sider ought to be incorporated 7The
Draftsmen are more capabie ftbhan we
are.

Shri Chettiar: In certain firms
where such activities are going on, it
is usual for daily accounts to be
transferred to the Head Office. I



[Shri Chettiar]

know of cases where this is being
done. May I know whether such a
system may not be feasible so that
one need not go to every office where
manufacture is going on?

Shri Brown: For the purpose of
carrying out business at the various
places, they would have to be re-
tained there for reference. If they
are retained there, it is not possible
to verify unless the place is visited.
Again, stores records are vitally
necessary on the spot, at the factory,
and cannot be maintained except in
duplicate, at Head Office.

Shri C. J. B. Palmer: The next
point is with regard to clause 2(9),
definition of debenture. It is in the
second memorandum. The point is
of very great importance in respect
of Insurance companies being able
to invest in debenture issues. The
Insurance Act severely restricts de-
bentures which can be invested in
by Insurance companies. If we keep
the definition as it is in the Bill, we
might have that possibility of In-
surance companies cut right out. If
I may refer to a House of Lords
decision—the definition in the English
Act, is in exactly the same form as
we have in the Bill, and I understand
it is borrowed from there—it was
decided that a mortgage of land fell
within the definition of debentures.
In this country, it would mean that
not only mortgages of land but almost
any form of charge, and even of un-
secured debt, would fall within the
definition. If, therefore, there was a
debenture issue and there was such
a thing as hypothecation in favour of
bankers of book debts or stocks, it
would mean that that debenture
could never be an approved invest-
ment for the purpose of being taken
up by Insurance companies.

Chairman: Was it a recent
cision?

Shri Palmer: 1940.

Shri C. D. Deshmukh: We will look
into it.

de-
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shri Brown: The next point we
would like to take up is with regard
to clause 44—this is in the first
memorandum. This clause provides
that companies shall maintain all in-
vestments which they have registered
in their own names. ‘l'his is not in .
accordance with the recommendations
of the Company Law Committee. In
the second place, it raises difficulties.
If this is adhered to. it is impossible
for any company to have a 100 per
cent. subsidiary company. Also, diffi-
culties might arise in connection with
obtaining overdrafts from banks
against securities or pledging securi-

ties for any other purpose. These
points have been mentioned in our
memorandum. One further point

which has not been mentioned and
which we would like to raise is:
The information which will be
divulged by this means is, in our
opinion, deflnitely undesirable to be
divulged, and that is the number of
shares held by managing agents in
managed companies. This point, 1
would mention, was considered in
connection with the point regarding
investments held by companies and
there it has been decided that it
should not be necessary for managing
agents to reveal the shares which they
hold in managed companies. That
decision is nullified by the effect of
clause 44. It would only by neces-
sary for anyone having any interest
to write to the Registrar of Joint
Stock Companies and obtain a copy
of the list of shareholders.

Shri Mackinlay: The next point is
regarding clause 273—page 7 of the
first memorandum—loans tp directors.
We have had considerable difficulty
in interpreting the clause as it stands.
But we are apprehensive that it may
be taken to mean that in effect a
managing agent may not be permitted
to loan money to its managed com-
pany, which would appear to cut right
across one of the main facilities pro-
vided by managing agents

Shri Ghose: Which particular
clause can have this effect?

sub-



Shri C. D. Deshmukh: Sub-clause
(1) (c) and (d) might come in the
way of managing agents lending to 8
managed company.

shri Mackinlay: Yes.

Chairman: The only thing is that
it is made obligatory there that they
must obtain the sanction of the
Central Government.

Shri C. D. Deshmukh: What he
says is that such sanction should not
be required in the case of a managing
agent lending to the managed com-
pany. That is one of the main
functions of managing agents. What
we have to see is whether the langu-*
age of (c) and (d) is capable of being
construed that way; if it can be con-
strued that way, they would suggest
that it should be taken out of the
mischief of that clause by making a
special provision under sub-clause (2)
provided that it shall not apply to a
loan by a managing agent to a managed
company.

Chairman: Is there any other im-
portant point on which you have any-
thing more to urge?

Shri Brown: The next point is with
regard to clause 285. The effect here
is the same as of the point I referred
to as additional point under clause 44.
It is referred to in page 7 of the first
memorandum. Clause 285 imposes an
obligation to keep registers in which
the share-holdings of the directors
shall be entered. For the purposes of
this clause, managing agents are in-
cluded as directors. Therefore, you
would have to maintain a register in
which all the share-holdings of the
managing agents are recorded in de-
tail. In our opinion, that is most un-
desirable.

Shri Bansal: Why is it undesirable?

Shri Brown: Because there can be
various parties interested in obtaining
control, for their own ends, of certain
companies and if they can obtain in-
formation with regard to the share-
holdings of the managing agents, they
can make an attack on a company in
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which the position may not be secure-
ly held.

Shri Mackinlay: The next point is
clause 287, the remuneration of direc-
tors. We feel that the proviso to sub-
clause (3), as at present drafted, is
inequitable. We feel that the whole-
time director of a company that has
no managing agent bears the whole
responsibility for the conduct and ad-
ministration of that company on his
shoulders. We do not see why it
should be necessary to limit the extent
to which he can derive commission.
We should think that it is a matter to
be dealt with by the company at its
annual general meeting. A number of
companies give a larger commission
and a smaller salary to their managing
directors so that the directors concern-
ed shal] be interested in the prosperity
and adversity of the company. If a
restriction is placed on the extent to
which he can draw commission, it will
mean that the salary will be increased
and the commission reduced. We
think it is undesirable.

Chairman: I would like you to say
anything on which you want to stress..
We will go through your memorandum .
It is already there.

Shri Mackinlay: There are the point
that we think are important.

Chairman: If you have anything
more to say than what is contained in
the memorandum, we would like to
hear you.

Shri Mackinlay: I will make a re-
ference to the clauses that we think
are important and to which we want
to draw special attention, They are
clause 309—page 8 of the first
memorandum and clause 329 on which
we would like to elaborate.

Shri Brown: The additional point
is further, a very important example
of what has been illustrated in the
memorandum; to limit the extent. This
ciause limits the amount payable to
managing agents as remuneration for
their services as managing agents or
in any other capacity. The limit plac-
ed on it is 123 per cent. of the net



profits. Clauses 338, 339 and 340 of
the Bill provide that the managing
agents, in addition to acting as manag-
ing agents may act as purchasing or sel-
ling agents for the company at places
outside the State where the headquar-
ters VUt the managing agents exists
Under these clauses, provision has heen
made for remuneration being paid to the
managing agents for this service. But,
by clause 329, the payment of that re-
muneration for services is absolutely
nullified, because the managing agents
are not to be allowed to receive more
than 12} per cent. of the profits of the
company for their services as manag-
ing agents or in any other capacity. For
this reason, we consider that the words
‘or in any other capacity’ should be eli-
minated, as it would prevent the
managing agents carrying out any ser-
vice such as the selling or buying,
whereas, under the Bill as it stands—
but for 329—they are entitled to such
remuneration.

Chairman: In your opinion, the
words ‘in any other capacity’ conflicts
with the other provisions?

Shri Brown: That is correct, Sir.

Chairman: This will be considered
at the time we consider the clauses.

Shri C .D. Deshmukh: We have a
maximum on the remuneration and
other things. He wants that there
should be no limit to remuneration on
business done in any other capacity.
We can consider it on merits when we
consider the clauses.

Shri Chatterjee: If there is anything
else which requires specific mention it
may also be stated.

Shri Brown: I will give two examples
of services rendered by managing
agents where it is reasonable that
they should be entitled to remuneration
other than as managing agents. They
are (i) where the managing agents
guarantee a loan. It has been custo-
mary in the past for a small commis-
as.on to be allowed for guaranteeing
the loan granted. Then there is the
commission paid to the managing
agent as clearing agent. This is some-
thing quite outside the normal dutjes
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of any managing agent and it is rea-
sonable in such circumstances that
remuneration should be paid for the
services rendered. These are two ex-
amples.

Shri C. D .Deshmukh: What are the
customary payments for guaranteeing?

Shri Brown: I think it is about one-
fourth per cent,

Shri C. D. Deshmukh: As shipping
and clearing agents?

Shri Brown:
would be paid by a
clearing agency.

 Shri Palmer: Another point deals
with clause 314. We would like to ela-
borate a little what we have referred
to in our second memorandum, page 4.

In the Company Law Committee's
recommendations, it is suggested that
as an inducement to the managing
agents to bring their remuneration in-
to line’ with the new provisions, they
should be given an opportunity to use
an option. As the clause now stands,
it seems to us that the option, if exe=-
cised, does not put them in a very fa-
vourable position. It may be stated
that they shall be eligible for re-ap-
pointment for period not exceeding ten
years. The terminology now used is
rather vague and does not show whe-
ther it shall necessarily be a period at
all. The word, ‘eligible’ also appears
to us to be not sufficiently specific to
have any effect as far as the clause is
conceraed. The existing managing
agents would exercise the option with
no certainty that by doing so they
would get an extended period.

We refer to the earlier clauses in
the Bill. It would seem from the word-
ing used in clause 311, that, in any
event, on a certain date in 1959 all
managing agency agreements are to
expire unless before that date there
has been a re-appointment under the
specific clauses 309, 310 or 314, the
clause about which I am talking. It
pre-supposes that in drafting clause
311, the Draftsman had in mind that
clause 314 would result in a re-appojnt-
ment. It may be said that in some
instances it would be undesirable not

Normal charges which
shipping and



[Shri Palmer]

to allow the full period of 10 years.
That, I think, can be taken care of by
other provisions which exist in the Bill.
In one of the Schedules of the existing
Indian Companies Act the provision is
to go on for some while so that in
case where clause 314 will apply, it
will be necessary to obtain government
approval. So, if there is any particu-
lar case, where it is not desirable to
allow a managing agent to carry on,
Government would be able to have
that restraining influence and put in
a condition for a shorter period.

Shri Chettiar: What is your recom-
mendation?
4

Shri Palmer: We suggest that the
word ‘eligible’ should be replaced by
the word ‘entitled’, to have a safe-
guard which I mentioned just now.

Chairman: Have you
points to make,

Shri Mackinlay: We have no points
to make other than those already cov-
ered by our memorandum.

Chairman: I thank you gentle-
men, on behalf of the Committee, for
having placed your valuable views be-
fore this Committee.

Shri Mackinlay: We are grateful to
you, Sir, for having given us this op-
portunity of appearing before you.

(Witnessegs then withdrew)
III. The Indian National Trade Union
Congress, New Delhi.
Spokesmen:

(1) Shri S. R. Vasavada
(2) Shri G. D. Ambedkar

any other
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(3) Shri Deben Babu
(4) Shri Sumant Desal.

(Witnesses were called in and they-
took their seats).

Chairman; I realise that in the case-
of the INTUC, though the memorandum.
has been circulated, the members have:
not had enough time to study it.

Shri C. D. Deshmukh: As in the
other cases, we may ask them which.
point of the memorandum they wish.
to enlarge upon.

Shri Vasavada: I am very sorry for
the inconvenience that has been caused.
to the hon. Members of the Joint Com-
mittee. In fact, I owe an explanation.
Our memorandum was despatched.
from Ahmedabad as early as the 25th
ultimo by registered post. Only yes-
terday we learnt that somehow, because-
of postal difficulty or whatever it may
be, the memorandum has not reached
this office. So, yesterday, we supplied
the office with some extra copies. If
the hon. Members feel that before we
are examined they should like to go
through the memorandum, you may
postpone our examination for tomorrow.

Shri Morarka: I think it is a very
fair suggestion made by Shri Vasavada.

Chairman: Now that the leader of
the delegation himself is prepared to-
come tomorrow, I have no objection.
We will take you up tomorrow at 9 A.M..

(Witnesses then withdrew)

(The Commiitee then adjourned).
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(Witnesses were called in and they
took their seats)
Chairman: We will begin now.
Shri Vasavada: In the first instance,
‘T would like to thank the Chairman
‘and the hon. members of the Joint
Committee for allowing our organisa-
tion to place our views on this very
‘important subject. We as the national
organisation of labour have come in
«contact with the managing agents

Shri Deben Babu
Shri Sumant Desai

who have run, practically speaking,
the entire private sector of the in-
dustry for a considerable period and
being directly connected with the in-
dustry, we have come to know a num-
ber of things,—the difficulties experienc.
ed by the industry, difficulties ex-
perienced by some others, by the Gov-
ernment and by the workers. Natural-
ly being the other side of the industry,
namely, the working classes, most of
our sources of information and the
background under which I am plac-
ing these views will be those of the
working classes. We h~ve been feel-
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ing the difficulties arising out of the
managing agency system for a very
long time, but after the country
attained independence that is in 1947
we began to consider seriou:ly whether
public opinion could be educated and
our views could be placed berore the
public so that enligatenment could
spread as to that are the difficulties
and evils of the managing agency
system.

When I am talking about the system,
T want to make it very clear that my-
self personally and my organisation
have got very great regard for those
-entrepreneurs, those leaders of the in-
dustry and pioneers who started all
these industries in the country, and
when I am talking and placing my
wiews about the system, I do not want
to convey for a minute that I want to
minimise the importance and value
which may be attached to the talents
of the Iindustrialists. We in this
country do not want to lose any
talents., We want to harness their
talent for service of the society.

With these preliminary remarks, I
would submit that since 1948, we be-
gan to consider whether the system
could be rectified. We passed resolu-
tions, we pointed out to Government
as to what amendments we would like
to have in the system and, practically
speaking, in the entire company law.
Some amendments also took place in
the Companies Act. Then  Govern-
ment appointed a Committee. We
placed our views before that Commit-
tee also. And when we find today
that after the Committee’s report, a
draft Bill is before the House, and the
Joint Committee is examining it, we
feel that there are a number of short-
comings in the Bill, and we feel that
the objective that our organisation is
trying to attain is not attained because
of the draft Bill and we have, very
humbly come before you to place our
views.

Chairman: May I ask whether your
association is in favour of the manag-
ing agency system or you want the
abolition of the system or you want
improvement of the system?
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Shri Vasavada:
system.

Abolition of the
I will explain what I mean.

Chairman: In case, you advocate
abolition, I think the members would
like to know what is the other alter-
native. If we confine ourselves that
way. we will have a useful discussion.

Shri Vasavada: I am very thankful
to you for guiding me. That would
be the most correct approach to the
subject. I was just going to explain
what we mean by the system.

Chairman; The third point which
we would like to be informed about
will be the pericd of transition. Sup-
pose we decide to abolish that and to
have some other alternative system,
then what is to be the period of
transition?

Shri C. D. Deshmukh: And how is
the transition to be brought about?
Supposing we were to do away with
managing agency at the end of the
year, then do you think that the tran-
sition to the new system will be easy
or some time must necessarily elapse
before one system can merge into the
other? Also about loss of economic
production, industrial production ard
SO on.

Shri Vasavada: I will try to place
our views on all these three subjects
during the course of the time at my
disposal. As I was explaining, we are
not against the managing agents, the
personnel of the managing agency.
We are against the system. But what
is the system after all? So long as
the system and the chapter about
managing agency is there on the
Statute-book, the system merely means
this: that the son of the managing
agent becomes the managing agent.
He can transfer his shares, he can
sell away his shares and there are
various other evils which are inherent
in the system. If you want to do
away with all these evils and if you
still want that the system should be
there, we have no quarrel with words.
Today we find that there are a num-
ber of evils known evils.—I do not
know, Sir, how many unknown evils
are there, but if a research is madg



[Shri Vasavada]

in every direction, we may even add
to the list, Even my list is rather a
long one. For example, because of
the system, we filnd there are cases of
mismanagement; we find that the re-
muneration charge is rather very ex-
traordinary, I will with your per-
mission develop all these points. But
I have prepared a list of the evils
which are there because of the manag-
ing agency system. If all these evils
are removed, I want to make it very
clear that we have no quarrel with
the system. After all, what is the
system of marriage in Hindu society?
We do not find fault with marriage it-
self, but the dowry and so many other
practices which have entered the
system are the evils attendant upon
that system. We quarrel with that.
Therefore, I would emphasise this
point that if all the evils that have
come into the picture as a result of
the system are rectified, we do not
mind whether you call it managing
agency system or the system of run-
ning the industry by managing clirec-
tors (or personnel who run the manag-
ing agency or whatever it may be),

I will place before you the objective
with which we are approaching the
subject. I do not consider this merely
an economic Bill. This BillThas got
far-reaching effects on the social
structure of this country and if I read
before you the fundamental objective
of the constitution of my organisa-
tion, it will explain why I am here
with certain suggestions which I want
to place before this Committee. The
main objectives of my organisation is
the establishment of an order of society
which is free from hinderances in the
way of an all round development of all
its individual members, which fosters
growth of human personality in all its
aspects and goes to the utmost limit
in progressively eliminating social,
political or economic exploitation and
inequality, the profit motive in the
economic activity and organisation of
society and the anti-social concentra-
tion of power in any form. I want to
concentrate only on this one objective
which is nothing but a paraphrase of
the directive principles of the Consti-
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tution of our country. This idea has
been introduced in the Constitution as
a directive principle of State policy.

Now, let us examine the various
evils which we find in the managing
agency system.

Shri Amolakh Chand: Can we have a
copy of the list of the evils which he
has prepared?

Shri Vasavada: I will submit a copy
of the list of the evils arising out of
the managing agency system to the
Secretariat.

In fact, I have jotted down all these
points; I merely want to develop and
explain some of them; otherwise, they
are there iIn my memorandum. We
have come across a number of cases of
mis-management, varticularly during
the post-war period, with regard to
companies run by managing agents.
The reason is the hereditary nature of
the system, because there are no quali-
fications attached......

Shri C. D. Deshmukh: May I ask a
question to clear it up? By ‘heredi-
tary’ you mean transfer of shares by
inheritance?

Shri Vasavada: Two ways. By the
hereditary system, as Shri G. L. Mehta
has once put it and Shri Vakil has
quoted in his book, that if the son of
a doctor cannot be a doctor and the
son of a Minister cannot be a Minis-
ter, he is.........

Chairman: That is not the point
which Shri Deshmukh was putting.
Even under the present law, the
managing agency system is to last for
a period of 20 years and then the
shareholders will decide whether they
should continue the same managing
agency or they should have some
other arrangement.

Shri C. D, Deshmukh: So far as pri-
vate limited companies and public
limited companies of managing agency
are concerned, that follows according
to the law of inheritance. It is no

_more hereditary than any other thing

is hereditary.

Shri Vasavada: My conclusion is
that the existing law satisfies the



position that it would not be heredit-
ary and shareholders will have the
right to decide as to who becomes the
managing agent. ,

But, unfortunately, as a layman I
have found that the provision has been
circumvented. I have come across
several instances where it is circum-
vented even though the shareholders
have the right to elect.

Chairman: It is circumvented by the
fact that the election is to be decided
by the shareholders and the shares can
be inherited. Supposing the father
owns shares worth Rs. 5 lakhs, the son
naturally inherits and probably, Shri
Deshmukh'’s difficulty is that to that
extent it is circumvented because there
is no limitation in the law. On account
of the law of inheritance, the shares
are inherited by the son.

Shri C. D. Deshmukh: Even if it is
a managing director, by the same pro-
cess it becomes hereditary.

Chairman: I would like you to sug-
Best how you would get over the diffi-
culty. There is inheritance not only to
shares but alsc to other kinds of pro-
perties.

Shri Vasavada: Had I approached
the Finance Ministry at any other time
requesting then: to do something which
is ultra vires of this Act or which is
not in consonance with this Act, I
would certainly have been prepared to
hear this. Naturally this thing hap-
pens, because that is a provision of the
Act. But, today, we are here before
this Committee to change that natural
thing.

I am explaining this. Because a
managing agent has promoted a com-
pany and run a company, it does not
necessarily mean or naturally mean
that his son or heir is going to be
quite competent to do the same thing.
I want an amendment to the effect
that somebody, central authority, gov-
ernment or somebody or even the
shareholders should have the right to
decide whether he shall be the manag-
ing agent not only because he has got
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the shares but decide whether he has

got the competence or not. This is
what I am saying.
Chairman; So that the managing

agency depends not on the holding of
shares alone but upon competency also?

Shri Vasavada: That is the main
plank on which we are standing.

Shri G. L. Bansal: Mr. Chairman, I
would like to ask Shri Vasavada this.
Who is going to decide whether a
particular individual is competent or

not?

Chairman: 1 hope the witness would
be allowed to proceed.

Shri Vasavada: Mis-management
arises, as I told you, because of inheri~
tance and the incompetence of the
person who is entrusted with the
affairs of the company. The result is
that it ultimately culminates in closure,
stoppages, curtailment of production
and so on . A number of instances can
be quoted where firms have come to
grief because of mis-management
even in times or great crisis wh~n the
coun‘ry required every little bit of
production for the good of society.

Next comes the gquestion of commis-
sion; that is, what is called remunera-
tion. If it is really said to be re-
muneration, I would not have objected
to it at all. If a managing agent works
for 8 hours a day as every other social
being in this country is supposed to, I
do-not see why he should not be re-
munerated. But, what is called the
remuneration of the managing agents
today is known under the company law
as commission and the methods by
which this commission is charged are
rather very astonishing. In some cases
commissions are charged on sales; in

Shri R. R. Morarka: In the Bill there
is a deflnite provision that the commis-
sion would be chargeable only on the
net profits and all these old methods
would be abolished by this Bill.

Shri Vasavada: I am thankful to the
Draftsman of the Bill for that.



[Shri Vasavada]

I was on the question of the evils of
the managing agency system. One of
the evils of the system is commission.
I am happy that the Draftsman has
provided that it will be on the net pro-
fit. 1 want to make it very clear that
remuneration shall be remuneration;
that is, it will be something which the
managing agent may draw in lieu of
the services which he might render.
The amount that has been fixed is
really more objectionable from my
point of view. My organisation has
got strict views on the subject.

Shri M. C. Shah: What is your sug-
gestion?

An Hon. Member: Can I suggest one
thing? All these are covered by the
memorandum submitted to us. Would
it not be better to take some points
out of the memorandum and elaborate
on them?

Chairman: When he has finished, I
will ask the Members to put whatever
questions they have to put.

Shri Vasavada: I am now talking on
commission. I have made a definite
suggestion as to what should be the
commission. 1 want to develop that.
All that I have mentioned in the
memorandum is not sufficient. When
I have finished my points, I would
certainly request that Members may
put questions.

The amount earned by the managing
agents by way of commission—I would
quote from flgures—is something like
70 to 75 per cent. of the total divi-
dends paid during the last five years,
particularly in the textile industry. I
have got it from the balance sheets.

Shri Bansal: Is it for the whole of
India?

Shri Vasavada: No; it is only for
Bombay and Ahmedabad.

Shri Bansal: Is it related to the
shareholdings of the managing agents?

Shri Vasavada: Only commission re-
lating to dividends declareq and paid
to shareholders.
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Shri G. D. Somani: Are you referring
to the average or to individual cases?

Shri Vasavada: The average.
Shri G. D. Somani: Are you sure?
Shri Vasavada: I am quite sure.

Chairman: Can you give us a copy?

-Shrl Vasavada: ] am quite sure
and I will forward a copy of the
note prepared by the organisation to
the Committee. If my calculation is.
correct, the commission drawn by
the managing agent comes to rough-
ly Rs. 2,100 lakhs, which comes to the
entire block capital—I am sorry,
paid up capital—of the industry
during the last five years. In Bom-
bay and Ahmedabad, the industry
have a paid up capital of about
‘Rs. 2,200 lakhs or Rs. 22 crores. And,
the amount which the managing
agents have drawn from the industry
during the last five years by way of
commission is nearly the same.

Shri Bansal: You said block
capital.

Shri Vasavada: I have corrected
myself. I later said paid up capital.

Shri Bansal: You must be very
careful.

Shri Vasavada: I am already care-
ful. It does not include allowances;
it includes all legal allowances under
the contracts........

Chairman: He is going to supply a
copy of the figures and I will see
that it is circulated to all the Mem-
bers.

Shri V. B. Gandhi: Can you possi-
bly give us some figures for any other
industry, other than textile?

Shri Vasavada: Iron and steel, and
tea and jute, if you want. I will
send them all in my note. It is
related to the dividend paid, 70 to 71
per cent. of the total dividends and
100 per cent. of the paid up capital

Shri Bansal: May I know from
Shri Vasavada as to how these figures



in regard to the jute and textile in-
dustries have been arrived at? Has
he taken them on the basis of a
sample survey or had he taken some
units and the figures arrived at?

Shri Vasavada: I would not give the
figures of a sample survey. We know
what these figures are. It may be 200
per cent. also. Naturally, all the
balance sheets have been studied;
otherwise, they do not mean anything.
If I have to make a sample survey it
will be a big thing and I cannot study
all the balance sheets.

Shri Bansal; All the units in that
particular industry?

Shri Vasavada: Practically speaking
all the units which publish balance

sheets.

~
Shri Tulsidas Kilachand: You have
not based these figures on the total
profits of the year. It is better these
are given on the total profits than on
the paid up capital or on the dividend
declared.

Shri B. K. P. Sinha: Supposing the
limit put in the Bill is strictly en-
forced, by what amount will the re-
muneration of the managing agents
be cut short by accepting your sugges-
tion?

Shri Vasavada: It is a matter of
calculation and if the Committee want
it, my organisation will do it.

Shri B. P. K. Sinha: That will be
helpful to us also.

Shri Vasavada: I will submit the
flgures based on the calculation
suggested by my organisation as to
what amount would have been drawn
on the basis of 7§ per cent. and what
would be the difference frar\ that
drawn on the basis of 12} per cent.

Shri C. D. Deshmukh: Have you got
the figure for net profit for this period?

Shri Vasavada: Yes, Sir.

Shri C. D. Deshmukh: Then one
can easily calculate 12§ per cent. on
the net profits and compare that with
the Rs. 22 crores which you suggested,
have been drawn by them.
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Shri Vasavada: Gross minus depre~
ciation; but is depreciation statutory
or actual?

Shri C. D. Deshmukh: Statutory.

Shri Vasavada: As to statutory,.
nobody knows; it should be actually-
charged. Statutory depreciation is.
something known only to the Income-
tax Authorities and the manufacturer.
If it is actuals, then we can calculate.
It is the only figure anybody will have.
On that we will calculate what wilb
be 124 per cent. and what will be 7§
per cent.

While talking on commission, I
merely want to say that we have limit-
ed it to 74 per cent. both for the
managing director and the managing
agent. I have been asked what is
going to be my alternative for the
managing agency system. I do not
mind anybody calling himself a.
managing agent, provided his re-
muneration is only 7§ per cent. of net
profit. I am concerned only with that;
or it may be Rs. 2,250, whichever is
higher. I merely want to stipulate
that it should be limited to the highest:
pay now allowed by the Government
of India. I do not wish that the
managing agent should be drawing
any salary higher than the Minister of"
the State or the Minister of this
country.

Sir, this also brings me to the other
vital fact. The greatest difficulty to-
day is the setting right of the social
order. There is inequality. If this
Bill does not make an attempt to bring:
about the correct ratio between the-
maximum and the minimum-——at least
if there is not an attempt made—I'
think we will be failing in our duty
to bring about a just order in this
country. The correct ratio according:
to my organisation will be 1 to 10.
If the minimum is Rs. 100 the maxi-
mum should be Rs. 1,000 or at the most
Rs. 1,200. I also want that this should
come slowly and therefore I am.
putting it at 73 per cent. of the net
profit for the time being or Rs. 2,250,
which would be the correct re-
muneration for services rendered by-
the managing agents.
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[Shri Vasavada]

Sir, I do want to bring out one or
“two points about the managing agents.
‘I do not want the managing agent to
be connected with more than two
companies, as suggested about
‘the managing director. It does not
.apply to the managing agent also.
During the last 27 years, I have found
.a managing agent who was attending
to 20 companies. He is drawing the
commission from all these 20 com-
panies; sometimes 20, sometimes 15
.and so on. I can quote figures which
will be staggering. We are beating
hollow the foreigners in this respect.
A managing agent is attending to more
than one company and he is drawing
about Rs. 120,000 or Rs. 150,000. My
feeling is that he is drawing practical-
ly more than what the Viceroy in the
-old regime was drawing. But, is he
not supposed to work for 8 hours for

drawing Rs. 10,000 How can he
.attend to every company and also
draw this Rs. 10,000 from each of

them? I suggest that there is always
a limitation to the capacity of a man.
It is possible that mis-management
may arise because the managing agent
tries to take over the responsibility of
too many companies on himself.
Therefore, we should limit his attend-
ance to not more than two companies
at a time as you have done in the
-case of managing directors.

Sir, the next point is with regara
to nepotism and corruption. I have
.already said something about com-
mission. No doubt commission is
legal remuneration; it is provided for
in the contract itself. But those of
us who have come in very close con-
tact—consequently, we have also
-suffered very much due to this sys-
tem—know that there are a number
-of other ways by which money can be
earned. Money can be earned on sale
transactions; money can be earned on
purchase transactions. It is a well
known fact that friends and relations
-of the Managing Agents enter into a
number of trades connected with the
industry; it is a matter of common
‘knowledge that relatives of managing
;agents are appointed as officers in the
company. Sir, I have been connected

with some of the committees appoint-
ed by Government. 1 have very close-
ly studied the various aspects of pre-
paring balance sheets, I find that
the managing agent is capable of
doing away with a company’s money
in more than "hundred ways. You
will find that the bungalow which
he may have in some distant hill
station may happen to be the com-
pany’s bungalow; you will find that
the motor cars which he is using are
office motor cars. I have received
complaints that people on the com-
pany’s pay rolls have to cook the food
of the managing agent and have to
work as gardeners and servants.

My relations with these managing
agents and industrialists in the private
sector are so amicable that outside
this Committee, I may not consider it
proper or decent to talk about these
things. But my heart is heavy and I
consider this a good opportunity to
try to lessen at any rate the evils
arising out of the concentration of
wealth in the hands of a few. I have
no quarrel with individuals as such.
We want that industrialist should be
permitted some scope. I do not mind
their taking their share of the profits.
I know that some incentive has got to
be given; nobody is going to live on
air. My only appeal to the manufac-
turers and industrialists outside and
hon. Members of this Joint Committee
is to give people an incentive of na-
tional service also to serve the coun-
try under the Companies Act. The in-
centive of profit must be made sub-
servient to the sense of national ser-
vice. This is the overall background
to the facts which I am just going to
place before you.

We have made definite suggestions
to combat nepotism. No doubt it is
very difficult to find out as to how
many crores of rupees are going into
the pockets of the managing agents
and what equality we are creating in

- the field of purchasing power. Omn

the one hand we are talking that we
want to create purchasing power in
the masses so that we may improve
the standard of living and bring about
a better social order. On the other



hand, we find that we are widening
the gulf between the purchasing power
of one man, or a few men at the top
and the large millions at the bottom.

The other evil of this system is the
diverting of the company’s money
from one company to another. This
comes about because a man, or group
of men are connected with various
other companies. Several instances
have been cited in the note prepared
by my office, where one company’s
money has been diverted to another
company, and the former one has come
to grief, because the new company
has failed.

Shri Morarka: There are provisions”

in the Bill in regard to inter-locking
of capital; do you want to make any
further suggestions for tightening up
these provisions, or do you consider
them satisfactory?

Shri Vasavada: I will deal with that
question later on.

A Member: What are your sugges-
tions for eliminating illegal gains of
the managing agents?

Chairman: The witness may go
ahead with his submission. I wanted
to suggest one thing to you, Shri Vasa-
vada. I have no desire to come in
your way. It appears that many peo-
ple are anxious to put so many
questions because they have gone
through your memorandum. I would,
therefore, suggest that you may men-
tion only those points which are not
covered by your memorandum.

Shri Vasavada: I shall be as brief
as possible.

To check nepotism, corruption and
illegal transactions, we have suggest-
ed in our memorandum that all sales,
even speculation, should be registered
immediately. Of course, we have to
create an atmosphere whereby our
borrowing power can go up, but that
will have to be left to social agencies.
We can certainly provide that all
transactions whether of purchase or
sale, should immediately be register-
ed and no forms should be left blank
so that the managing agent may buy
a thing and if he finds it is profitable

168 LSD.
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he may pocket the profits, and if it is
a loss, he may debit it to the company.

As a citizen of this country I consi-
der it my duty to bring it to the
notice of this Committee that evasion
of tax has become a regular method
of earning illegal monies. We have
come 'across so many cases. Again
in my capacity as a member of a com-
mittee appointed by Government, I
have come across cases where income-
tax has been evaded like anything.
When detected by the Income-tax De-
partment, personal dues are shifted to
the shoulders of the company. If
Government could give us the actual
amount of income-tax evaded, it will
give us an idea of the illegal money
earned by these people.

Sir, I have dealt with the subject of
inefficiency which brings mismanage-
ment and the ruin of the company, I
have also dealt with speculation. The
Finance Minister has put me a ques-
tion: what is the alternative, and how
does my organisation propose to check
this evil. My reply to the first ques-
tion is that to run a company is not
the job of the son of a father. We,
therefore, have to specify the quali-
fications of a managing agent and a
managing director.

In the interests of production, in the
interests of the consumer, people who
manage the companies must be men
of integrity, men with a sense of res-
ponsibility, people who have the
technical know-how and experience.
What is it we are finding today? We
find that the wife of a managing agent
also becomes a director or a managing
agent. I have come to grief because
a managing agent happened to know
nothing about the company. When I
went to talk to him, he pointed out
to me a person with whom normally
nobody will talk, and we have to talk
with such people. Therefore, I say let
there be some qualifications prescrib-
ed regarding experience, education,
knowledge of finance, technical know-
how etc. 1 fail to understand how a
person simply because he has inherit-
ed shares from his father or is born
in a family, becomes a managing
agent. It is a highly undemocratic
method which should not be allowed
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to be continued in the industrial and
economic sector of our country.

I have laid stress on qualifications,
but I want to urge, and urge very
emphatically, that we will be doing
the greatest disservice to the share-
holders of the company if we do not
specifically mention the disqualifica-
tions of the managing agents. People
who have evaded taxes, people who
have brought ruin to a company,
people who have speculated and who
have sold away the company’s assets
like scrap—all such persons should be
disqualified and they should not be
put in charge of any company.

There should be no firm of manag-
ing agency, but an individual manag-
ing agent. How can a firm have ex-
perience or technical knowledge? 1
insist and I want that the managing
agent should only be a person. There
is no sense in saying there is a
managing agency firm. A firm does
not know how to manage. We are
of opinion that, just like the manag-
ing director, there should be one per-
son only as managing agent, and he
should not be in charge of more than
two units.

Have we_taken sufficient care to see
that there are managing agents in
which at least one director is an
Indian national, i.e., not all of them
are foreigners. I think it may be-
come the duty of the Government to
see to this as they also suggest that
production in the private sector has
to be controlled. Otherwise, mixed
economy has no sense or value. What
will be the most effective way of con-
trolling the production in the private
sector? My suggestion is that Gov-
ernment should be empowered under
this law to nominate their own direc-
tors. This power will also secure the
other thing, which is very important
from the Government’'s and country’s
point of view, that we must have at
least one national in all companies as
a director.

I want to remind you that the back-
ground of the whole thing is the suf-
fering of the labour. If we want to
inspire confidence in the workers, if
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we want them to be responsible to
the industry, seciety and the State, I
think they will also have to be given
some incentive. They will have to be
trained and equipped with knowledge
so that they can become directors.
My suggestion is that labour should
have at least one director of their
choice in the Board. I am very em-
phatic on that point.

Shri C. D. Deshmukh: Without
any financial stake, is it?

Shri Vasavada: Yes. Both the re-
presentatives of the Government and
labour (both should be nominated by
Government) should have no financial
qualifications. The other qualification
regarding experience etc. should
remain,

There is also another suggestion
which I have put in our memoran-
dum. That is with regard to auditors.
I may tell you that I came across the
balance sheet of a very big company,
audited by a reputed firm of auditors.
I found something wrong in the bal-
ance sheet, and brought it to the
notice of the auditors. They had
taken the opinion of a very great
counsel in the country who said that
the auditor need not teach the share-
holders how to read a balance-sheet.
The balance-sheet is before the share-
holders. If they know how toread it,
well and good. The auditor will not
teach them. He will simply certify that
everything is according to the books,
according to the vouchers and so on
and so forth. Many an industry in the
private sector today is run under the
shelter of the various Ministries in
the Government of India. Can they
remove their goods from one part of
the country to another if thousands of
wagons are not put at their disposal?
Then there are the export and im-
port licences. I also, as an employee
of those employers, approach these
Ministries, and therefore 1 know. The
fact which I want to bring out is that
industries are run today with the as-
sistance of Government. It is not
sufficient to say that the companies
are responsible to the shareholders.
I say that the financing of the indus-
try and the maintaining of the pro-
duction and the distribution is all



done to a very great extent with the
belp ¢f Government, and
the auditors should also be responsible
10 the Government. They must give
an account of their actions and inac-
tions to the Government;' ahd my de-
finite suggestion is that the auditors
should be appomted by the Govern-
Jnhent, © -

Shri C. D. Deahmnkh Do you not
make a distinction between -industries
which are helped financially and in-
dustries which, as you say, are run-
ning with the. .assistance of Govern-
ment—you used the word “shelter’.
"Then you - gave two instances—of
removing goods by railway and im-
port and export licences, by way of
illustration. It seems to-me that in
any economic system any State, if it
takes over public utilities, has fo
provide the services. _ In other coun-
tries there are private concerns, which
Tun transport. In that case it can be
their responsibility, and .you might
figuratively say qne industry._is run-
ning under the shelter of another in-
dustry.

So far as import and export restric-
‘tions are concerned, " since * Govern-
ment themselves impose those restric-
tions, they owe it to industry to see
that those restrictions are properly
operated, There again, would it not
be wrong to say that they are running
under the shelter of Government? In
other words, Government have creat-
ed a nuisance which it is - Govern-
‘ment’s business to remove. I do not
see how, because of. the furnishing of
‘those services or because of the re-
moving of those obstacles, a right. ac-
<rues to Government te nominate an
auditor. Conceivably there is a dif-
ference between this and the other
case I mentioned where Govermnent
or an agenty of Government gives
finance to a company, in which case
it might be proper. I say it might
‘be arguable that an auditor should be
appointed by Government, to see, that
the monies that have been advanced
to that particular industry are proper-
1y utilised.

Shr! Vasavada: 1 can catch the
point. A distinction is made between
industries which are directly financed

therefore
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by Government and those to which
shelter is given according to me. The
Finance Minister has pointed out to
me that the shelter .has ‘got to be
given ‘because the Government have
created all these obstacles.

My approach is slightly different.
These .nuisances are there because we
have accepted the principle of mixed
economy. While accepting mixed
economy, we have allowed the private
sector tq continue only on certain con-
ditions. I will not use the word ‘nui-
sance’; I wi]l say that we have impos-
ed condmons We have Jimposed con-
ditions on the private sector, that for
rynning these industries they will
have to fulfil so. many conditions. I
want to export so much; I am getting
a higher price. The Government will
come in the way and say: ‘No, no.
We want to import this machinery
etc. Government have to take an
overall picture of the position in the
country, whether we want it 6r not.
Can any individual employer -~ or
manufacturer be in a position to de-
cide what ‘is good for the country? I
think, therefore, it is perfectly right
that Government have created all
these checks. Government impose all
these cheeks on the industry. I want
one more check. It is perfectly logi-
cal—if you do not call it ‘nuisance’—
if-you say that people working in the
private sector have mecessarily to ac-
cept these checks, check about im-
port, about export, about this and
that. Have we not made a condition
that there  should be a balance sheet
presented? Does not the Companies
Act say that there shall be an annual
general meeting held at such and such
time and balance sheet will have to
be produced? What is the sort of
feeling among the consumers? 1 do
beliéve ‘that shareholders have paid
their money, but I-do not want any-
body to forget that but for the consu-

mers in this country, shareholders
would also lase their money: 1f “this
shelter—1 do not want to
use the- word ‘protection’—

had not been there, what would have
been the position of this industry.
This shelter is- at the expense of the
consumers; therefore, the consumers
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want to know whether Government
are satisfied that the company’s ac-
counts are properly maintained and
are properly regulated and properly
placed before the public. The only
effective way of doing it is to make
auditors responsible to the Govern-
ment. While entering this room I re-
membered that there is an Act, the
Companies Act, I know that the Act
is there outside. But this Committee
is sitting to make changes, whatever
changes they may think proper in
order to attain the objective which I
am placing before you and which you
find is the very correct objective. The
right of the shareholders to appoint
auditors is there under the Act, no
doubt. I want to say that that right
should be with Government. The Act
is before you to amend and we may
amend it accordingly.

These are only one or two points
more. One is about the winding up
proces ;—the last thing,—which, accord-
ing to me, should be the first thing
which I should have placed—about
the workers’ lot. When the question
of winding up comes, what happens to
the shareholders, what happens to the
country and what happens to the em-
ployees? I look at the question from
these three angles. So far as share-
holders are concerned, I do not know
what happens to them, because years
are spent before they know whether
they are going to get 4 annas or 8
annas or 8 annas in the rupee. And
there is always a person called Liqui-
dator who is always interested in
prolongation of the proceedings. So
far as consumers are concerned, in 99
cases out of 100 whenever the question
of winding up of a company comes,
production comes to a standstill. The
country loses the production. About
the workers’ lot, mention has been
made in the last paragraph of my
memorandum. It is really very piti-
able. He does not know when the
work will resume. His earned wages,
everything that he has earned, also
becomes uncertain—~whether he will
get it or not. And finally, there is no
guarantee whether he will be retain-
ed as an employee by the new man

34

who comes in charge of the company.
In a society, in a country where we
say that we have a Welfare State, I
think this company law should also
have provisions to safeguard the in-
terests of the workers. I will not
take the time of the committee be-
cause I have enumerated it in the last
paragraph of my memorandum and I
would request the Committee to take
note of it very carefully.

There is only one thing—about the
central authority. While drafting the
memorandum, we had not made up
our mind as to what should be that
central authority. I congratulate the
Bhabha Committee that they have
thought it very proper that the entire
supervision and conduct of the Com-
panies Act should 'be entrusted to the
Central Government. In our opinion,
that central authority should be a
Statutory Board to be appointed by
the Government, because a number of
objections are always raised whether
it will be an authority under the
Ministry, whether it will be under the
system of bureaucratic arrangement
of Registrars with delays, red-tapism,
lack of experience and so on. But if
there is a Statutory Board—the coun-
try has got good experience of these
Boards in various other directions, E
think it will be a satisfactory arrange-
ment to administer the Act.

The Finance Minister had put me a
very important question, as to what
is to happen to the existing arrange-
ment about managing agents if we
want to abolish or change the system
fundamentally. On page 10 of our
memorandum, we have said:

‘“All contracts, pguarantees and
obligations arising from previously
approved articles of association or
memorandom of association of the
company or decisions taken in gene-
ral meetings or meetings of the
Board of Directors shall be null and
void to the extent they contravene
the provisions of the mnew legisla~
tion”.

The first line says:

“It is our considered view that by
15th August 1955, all . companies
must make arrangements to make



suitable alterations to comply with
‘the provisions of the new Act, irres-
pective of the existing contracts”.

We hold that view because we feel
that the Bill will be passed and will
be put on the Statute book long be-
fore that time. It may become neces-
sary to call extraordinary general
meetings of the company to pass the
mecessary resolutions. All our sugges-
tions with regard to the question are
given in that paragraph on page 10.

Chairman: I would like to summa-
rise what you have said. When you
suggested that auditors should be
appointed by Government, naturally a
question was put to you ‘well, it the
shareholders are there?’ and you sug-
gested that Government give protec-
tion or shelter or whatever it was.
Looking to all your proposals and
Jooking to the evils as I find, if I
might summarise, your view is that
you cannot leave industries to be
managed by private capital in the in-
terest of that capital itself. You do
mot exactly want that we should en-
tirely nationalise it; you do not
&o to that extent. You would suggest
that there should be something like
controlled industry run by private
<apital.

Shri Vasavada: We know that share-
tholders are .there all along and even
then we know that companies have
<ome to grief.

Chairman: I agree on that peint......

Shri Vasavada: I was making out a
point that we were making too much
of 'the shapeholders. These shareholders
thave been there since the Companies
Act came into force. They, poor
<reatures, have not been......

Chairman; They also need protec-
tion.

Shri Chettiar: He has promised to
®ive certain flgures about managing
agents' profits, commissions etc. I pre-
sume he will submit the figures to you
and they will be circulated to us.

Shri Vasavada: I will send as many
copies of the note as I have sent copies
©of the memorandum, namely, 70.

Sbri Chettiar: He has enumerated
wmany of the defects in the managing
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agency system most of which we know,
and he has said that he would like fo
avoid inefficiency etc. That is all true.
But how does he expect to get this
done? What is the machinery, and
how does he propose to have ths sort
of thing implemented in a Bill like
this?

Chairman: He has suggested the ap-
pointment of auditors......

Shri Vasavada: Just as we have got
qualifications for directors, we should
have qualifications for managing
agents.

Shri Chettiar: Does he propose some-
thing like a Public Service Commission
where people will be examined and
recommended for] managing agency?
What is the machinery he envisages?

Shri Vasavada: I will amplify what
I said. In order to get the right sort
of people to become managing agents
or managing directors, the only thing
that the Act can do is to prescribe the
qualifications of the managing agent,
as we have prescribed qualifications for
directors. Then the shareholders, of
course, will have to find from amony
them as to who is the most qualified
man and the check will be exerciccd
by the central authority.

Chairman: The question is, what is
the machinery suggested?

Shri Vasavada: The central
authority, I have very categorically
said that a firm is something which I
do not understand. A firm cannot
have any qualifications; it is only the
single individual who would be the
managing agent.

Shri Chettiar: He has suggested that
firms sheuld not be managing agents,
but only individuals. One of the
reasons why managing agency firmg
are there, is because of the financial
backing the various partners can give
to the management. That is so in the
case of firms in the area from which
I come—mills in Coimbatore etc. So
how does he propose to have this fin-
ancial backing?

Shri Vasavada: I was asked to be
brief, but I am now being put quaes
tions. It is ‘a my note also as to wnag
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has been the actual contribution of
the managing agents in the past.

I have got figures collected from the
balance sheets of two places. In one
place the capital furnished by the
managing agents varies from 2 to 11
per cent. ‘

Shri Achuthan: What is the highest?

Shri Vasavada: From 4 to 12 per
cent.

Shri C. D. Deshmukh: What is the
highest percentage? = )

Shri Vapavada: It is 12; in one in-
dmdual jute concern it was 27 per
cent, Otherwxse, xt is only 11.5 and
12 and so on.

Shri C. D. Deshmukh Apart from
this particular case of 27 per cent. in
no case of an industry has the capital
furnished by the managing agent been
more than 2 to 12 ‘per cent?

. Shri Vasavada: In some case, it may
be. o

Shri C. D. Deshmukh: Are you refer-
ring to the jute industry only? .

Shri Vasavada: No, Sir; I say of all
industries, mostly jute agd textile.

I have got other figures also, Loans
by managing agents in Bombay are 21
per cent., banks 9 per cent. public
deposits 11 per cent., share capital 49
per cent. and debenture issue 10 per
cent. In Ahmedabad, loars by the
managmg agent 24, by banks 4, by
public interests 39, share capxtal 32
and debentures 1 per cent.,

Shri Chatterjee: Is it about a- parti-
cular industry?

Shri Vasavada: Yes, Sir. Apart irom
that, he has got the shelter of the gqv-
ernment m var:ous respec S,

I was once ask,e}d‘ whether I will be
able to collect Rs. 2 creres for running
a company which may come to grief
very sbon. My reply was that if gov-
ernment would afford the same shelter
to me, I could also develop.

Shri Bansal: What do you mean by
shelter?

Shri Vasavada: I mean shelter that
is given to private entérprise.

Shri Chatterjee: You are not suggest-
1¥%g that there is discrimination between

36

‘individuals.

X you are to start . =
company you will have the same faci-
lities.

Shri Vasavada: What I mean to say
is that the Imperlal Bank will not give
me Rs. 2 crores.

Shri Jain: What are the shelters you
object to? '

Shri Vasavada: I do not object to
any. I may make it vety clear here:
that it is the duty of the Gavernment
and also the duty ef.the industrialists.
to respond and to be magnanimous
enough to accommodate the various.
needs and demands of society. There
is no question of anybody complaining
about it. There may be concessions.
and.restrictions abeout exports and im-
ports. That is certainly government's
duty. I congratulate the private
sector that they have nat revolted.
against that. But I merely want to
add ‘that the next step has to  be:
taken now, whereby we may be-able
to create a society where inequality
may disappear and exploitation may
be absent and where we can work for
the aplift of “gociety.
_ Chairman: All the statements that
you are now making before the Joint
Committee are public statements. They
should be accurate as far as possible.

Shri Vasavada: I am merely quoting.
All' 'these are taken from published
reports. I do not refer to this
quotation but this is exactly the feel-
ing of the Finance Ministry and the
Government of India today. This is-
what Shri Subedar says in his Enquiry
Committee Report. “The managing
agency system does not encourage.
but checks the flow of capital from :
the industry.” The Finance Ministry
of the Government of India feels that.
even though in the Five Year Plan a
proper place has been given to the
private” enterprise, the flow of capital
has not been what it should be. This
is what I have been hearing in season
and out of season.

Shri Chatterjee: May [ put a few
questions? We are cognisant of the
many defects and shortcomings of
the mdnaging agency system. We are
deeply perturbed about the hereditary '



character of the managing agents. Do
you think that it is directly due to
Indian managing agents? Take for
instance, the British managing agents.
They always take outsiders. It is not
always the relative. In that sense is
it really confined to the Indian
system?

Shri Vasavada: So far as my in-
formation goes, the managing agency
system as such is not to be found
anywhere outside this country.

Shri Chatterjee: Take for instance
the British managing agency flrms’ in

Calcutta. There you will find out-
siders also being taken, not merely
sons and sons-in-law as in Indian

houses. What I am pointing out is
that this difficulty is ‘really confined
to the Indian : managing agency
houses.

_ 8Shri Vasavada: I have placed ‘before

you not only one phase of the thing.

Immediately after the hereditary thing

which I have pointed out, I have-also

said that there should be - ' quali-

fications. If the British managing,
agency firms are including in their

Boards of Directors, directors who are

properly qualified, well, to-that ex-
tent my purpose is served.

Shri Chatterjee: Let us ‘see’ how to
eliminate this devolution by inherit-
ance. What kind of qualification are
you thinking of so that’ by legislation
we can eliminate this devolutxon by
inheritance? . o

Shri Vasavada: On page 7 of our

memorandum we have given the
qualifications ‘of- directors etc: I have
spécified, quallﬁed persons, having

a minimum education’ up to a certain
degree or administrative experience
in business and industrial management
in' approved instxtutxonc followed by
practical experience for a reasonable
period.’

Shri Chatterjee: Do you mean to
say that e shall legislate that the
managing agent should be B.Com.,
ete?

Shri Vasavada: We have to prescribe
a qualification.

Shri Chatterjee: That is, you want
10 eliminate others? What kind of
qualification do you want? An M.A.
cannot be a good managing agent.

Shri Vasavada: If it helps the Com-
mittee, I will mention the qualificafions
according to me. I will submit a note
regarding  the qualificatipns of a
managing director and a managing
agent. I have indicated the lines on
which they can be selected.

Shri Chatterjee: I am quite suré my
colleagues would be obliged if you
can give specific instances of qualifica-
tions so that we can think about it.
Apart from academic qualifications
what do you want? You know quali-
ﬁcations go a little way only.

Shri Vasavada: I do not want
&cademic qualifications at all. I have
described them. It is so very difficult
to get' a managing agent. They do not
know how the industries run; they do
not know what the population of a-
State is, what are the municipal"
affairs of a certain place etc. Some’
academic qualifications are also neces-’
sary. Some general knowledge. ~'*= -

A Member: What would .., pe
the mxmmum qualification, ,requxrei‘f,.,_

:Shri Vasavada: I have given them:
in the memorandum. If the - Com:
mittee desires, I will be happy!'to serd
them a list of the qualifications, which
are necessary accordmg to my organis-
ation.’ v

Shri C. D. Deshmu'klr Under the
existing law—the témporary amend-
ment of 1951—Government has the
power on the advice of a Commission
to approve .of:chdnges in managing
agencies. Are you not satisfled with
that arrangement? If not, wh‘y not?

Shri Vasavada: That power is
vested in the Centfe and the Govern-
ment is ‘not able to exercise _ that
power and it does not provxde for any
qualification. That is, also applicable |
only in cases of changes of managing
agency.



Shri C. D. Deshmukh: In regard to
composition of managing agencies my
difficulty is this. Hereditary nature
and incompetency and all these things
are there. The power vested in gov-
ernment is this. Somebody makes a
transfer of his shares. Naturally he
would try to transfer the managing
agency and government would have to
say yes or no. That is the only re-
medy.

Chairman: That is only for existing
managing agents.

Shri C. D. Deshmukh: Changes of
managing agencies out of inheritance.

Shri Vasavada: That is without any
qualification.

Shri Chatterjee: May 1 put another
question? May I draw the attention
of the witness to Schedule VII? 1
am drawing his attention to para 2
on page 307. You will notice that the
Bill is providing certain restrictions
(page 306) on the powers of manag-
ing agents to appoint a relative of
the managing agent etc. in (2)(b).
Certain safeguards have been intro-
duced. Can you suggest any other
steps? ’

Shri Vasavada: We have applied our
mind to this particular clause; when
we have a managing agent or manag-
ing director of the type we want, then
what will be the posiiion or effad of
this clause? This clause may remain
as it is. If he is an honest and res-
ponsible managing agent he will go
by this clause, and I would not like
to suggest any amendment to the
clause.

Shri Chatterjee: So this is accept-
able to you?

Shri Vasavada: Provided the per-
son appointed is a fairly satisfactory
person. I would in this connection
draw your attention to the last sen-
tence of the first paragraph at page 9
of our memorandum which says:

“We also suggest in this con-
nection that power to employ
officers of the company, above a
salary of Rs. 500 per month should
be vested in the general meeting
or some other suitable arrange-
ment should be made by creating
a  Recruiting Board from the
shareholders for the purpose.”

I may inform the members of this
Committee that this is the practice
generally followed in the case of
Government-run industries.

Shri Chatterjee: You know the
Bhabha Committee has pointed out
various defects and shortcomings in
the Managing Agency system....

Shri Vasavada: Without coming to
the correct conclusion.

Shri Chatterjee: They have pointed
out that they consider that in the
present economic structure of the
country it will be an advantage to
continue to rely on the managing
agency system.

Shri Vasavada: I have read this
statement so many times. I fail to

‘understand as to how, after having

found out all these defects, they can
reach this conclusion: otherwise 1
would not have been here at all.

Shri Chatterjee: The main  point
which that Committee has emphasised
is  that the lack of an organised
capital market in this country is
responsible for the development of
the managing agency system.

Shri Vasavada: I have already paid
my homage to the entrepreneurs whe
have started the industries.

Shri Chatterjee: May I ask yau
whether you agree that there is still
lack of an organised capital market
in India today?

Shri Vasavada: Everything depends
upon the view which the Government,
representing the entire popuiation of
this country, take about the expansion
of the industry. It is really a very
serious and Wy Epatmt point—

whether we want large scale industries.



or whether we want cottage or small
scale industries. If the managing
agency system really wants to serve
the needs of this country, I  would
appeal to them to migrate to the
villages and employ their talents and
their organisational skill in develop-
ing the cottage industries.

Really speaking, today we do not
want a capital market for expanding
any large scale industry. From what
1 have been noticing, I find that all
basic and key industries are run today
by Government. Government have
brought into existence more than a
dozen industries of a basic and key

mature. The capital required in the
case of these industries ranges from
Rs. 3 crores to Rs. 70 crores. Who
has found out this money? Which

«capital market has produced money
to the extent of Rs. 33 crores for a
Ppenicillin factory, or Rs. 70 crores for
a steel plant in this country? It is
the Government which has found out
the money. It is now a fundamental
«question for the Government to decide
whether these key and basic industries
are to be run by the public sector or
by the private sector.

So far as consumer goods are con-
«cerned, I would humbly suggest that
these things may better be left to the
«cottage industries and village indus-
‘tries. This will in a way relieve the
concentration of wealth in the hands
of a few; it will also obviate the diffi-
culties of distribution, which are con-
fronting us every now and then.

This is a question on which I can
talk for half an hour if the Com-
mittee so desires. So far as textiles
are concerned, the field may be left
to the handloom.

Shkri Amjad Ali: At page eight of
Your memorandum you have fixed the
tenure of office of a Managing Agent
at seven years. Is there any particular
Teason behind that?

Sbri Vasavada: You should allow a
fairly reasonable time to a person to
wmake his contribution to a company.

Shri Somani: Even the establishment
of an industry will take from four to
five years: then there is the period ol
teething trouble. Do you consider
that a period of seven years would be
enough to attract anybody to invest
his capital in it?

Shri Vasavada: It can be further ex-
tended by another seven years. But
if a person cannot do it in seven years
there is really something wrong with
him.

Shri Amjad Ali: With regard to the
Central Authority for the Adminis-
tration of this measure, the Bhabha
Committee had reported that there
ought to be a Central authority. The
Bill provides for the setting up _.of
three regional offices at Madras, Bom-
bay, and Calcutta. You seem to
favour the Bhabha Committee's view
and the draft Bill does not appear to
satisfy you?

Shri Vasavada: There is a lot to be
said on both sides of the question. A
statutory board with adequate powers
and proper personnel is as good as
any departmental authority. There
would be no red-tape or interference
by the officialdom and the body will
reflect the views of the mercantile and
business community.

Shri Basu: In regard to your sug-
gestion in connection with the oper-
ation of the law of inheritance, such
a change cannot take place, unless and
until the Central Government approves
of the change.

Shri Vasavada: That is the very
amendment that I am seeking that
merely on account of the law of in-
heritance he should not become the
managing agent. The succeeding
managing agent should possess the
qulifications which will be prescribed.

Shri Basu: Is it your intention that
the succeeding managing agent should
be from among the persons who are
already workinf? I take it you would
not rule out an independent outsider
who is brought in to replace the
managing agent.



Shri Vasavada: I would not object
even to the son becoming the mana-
ging agent, if he is fully qualified:
there is no question of his being a
partner in that firm.

. Chairman: In other .words, mere
inheritance by .itself should not entitle
him to be a managing agent. He must
in addition possess some qualifica-
tions.

Shri K. K. Basu: You have said
something regarding the capabilities
of the managing agents in organising
capital requn'ements of the .concern.
Is it your case, that so far as the
managing agency system has worked
in ‘our covuntry, they have not to a
large extent been helpful in organising
the capital required for the partlcular
concern?

Shri Vasavada: I have relied upon
the quotation whiech I have read -out
and also on the day to day expression
of views of the spokesmen of the
Finance Ministry and of the Govern-
ment of India that capital is not
coming forth freely.

Shri K. K. Basu: Is it your sugges-
tion that by better organisation of
industrial banking it is possible to fill
up the gap in the establishment of
new industries?

Shri Vasavada: Banking is also an
industry.

shri. C. D. Deshmukh: His point
seems to be that whereas in Ahmeda-
bad the managing agents find a part
of the capital on loan, if you were to
do away with managing agents, will
it be possible for -banks, in your view,
to take over thdt function of financing
the industry?

Shri Vasavada: That is being done
in other ways. In Ahmedabad they
have relied for their capital formation
on private depositors and to some ex-
tent on banks. In Bombay and other
places they are relying mostly on
banks.
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Shri 'K. K. Basu: Do you consider
that the existing banking arrange-
ments are enough or there should be
better organisation of industrial bank-
ing, or a better type of commercial
banking to supply the finance?

Shri Vasavada: The Government.
should also be alive to the question
of creating new facilities.

Shri K. K. Basu: In regard to your
suggestion about the appointment of
auditors, don’t you think that the
clause which enables Government to
initiate mvestxzation is enough to pre-
vent malpractices?

Shri Vasavada: My dlfﬁculty is that
I have not been able to explain to
the Members that I represent really
the other side of industry. I know
that there have been defections, mis-
management, misaccounting and all
sorts of things. I have moved the
Central Government and State Gov-—
ernments a number of times. Why
talk about the shareholders moving.
the Government? Even the Govern-
ment have themselves got the power,.
but it is really very .unfortunate that
those powers are found to be either
ineffective or it takes so much time
that they have not satisfied firstly the:
other side of industry, secondly the
shareholders, and thirdly the con-
sumers. After-all,- everi under the Bill
what are the powers today? Govern-
ment will send for the records imme-
diately. So far as auditing is concern-
ed. you know the cancer starts years
before, and if we want to really save
the industry and the assets, we should
see that the first boil should not take
place, arrd only the auditor can check
it at that stage. When the matter
comes before Goverhment, it is a

-declared cancer and just on the eve

of liquidation:.

Shri Bas\l: It a provision is put in,
that not only the shareholders, but
either the workers or the employees
of the concern /may put their case
before the statutory body that you
suggest, and that they, irrespective of
the provisions of the Companies Act,
may appoint an auditor to look into



[Shri Basu]
the matter, will that be acceptable to
you in preference to your suggestion
for an auditor being appointed by
Government,

Shri Vasavada: I will be satisfled if
an .additional .check is put that the
workers can also approach the Gov-
ernment complaining against the
auditors appointed by Government.
That will be really an additional and
necessary check. Government auditors
also may commit mistakes and this
check is necessary.

Shri Basu: You have suggested that
at the time of winding up, the claims
of workers as to their arrears and
wages or provident fund should be the
the first charge. Do you mean to say
it should be the first charge even
over the dues of Government?

Shri Vasavada: I am not 4 lawyer.
If the Government s of a welfare
state, 1 would expect Government to
forego their due. So far 4s’secured
debts -are concerned, it is a legal
matter, and I would request the Joint
Committee to find out some way
whereby priority ‘may be given to
workers’ wages. B

Shri C. D.” Deshmukh: Do you put
the welfare of the community below
the welfare of the workers?

Shri Vasavada: I do not' represent
any sectarian interest at all. What-
ever 1 have been saying is -deflnitely
with the intention of serving the
society and the community at large.

Shri C. D. Deshmukh: Therefore, it
follows that the dues of the com-
munity should be paid before the dues
of the workers.

Shri Vasavada; The community
would be very unhappy if a section
of the community is vstarving.

Shri Basu: Is it not your suggestion
that the workers should be paid first
on the principle that they have the
least capacity to bear suffering?
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Shri C. D.- -Deshmukh: This is a

leading question!

Shri T. K. Chaudburl: The INTUC
wants the managing agency system
to go and the Finance Minister wanted
to know thereon what is the alter-
native form of organisation or institu-
tion that they want to introduce. It
seems from the memorandum and the-
discussions that we have had, that
they are only seeking to replace the:
present system of managing agency by
an alternative system of the manag-
ing agency, viz., only an individual as.
managing agent. They suggest that in.
future only an individual should be
the managing agent. But the manag-
ing agency system has a specific mean-.
ing, that a certain individual or body
of persons separate from the Board
of Directors, exercise powers of the-
Board of Directors under a contract.
Do they want to replace that system
or want to retain that system?

Shri Vasavada: I have described
the evils of the system. It is a sys-
tem which brings power arising out
of the concentration of wealth in the-
hands of a few people. I want that
system to be abolished entirely.

Shri C. D. Deshmukh: This is what
Yyou say, but the suggestions that you
have made seem to indicate that what
you want is mending of the manag-
jng agency system to an extent
further than what the Bill has pro-
vided for. Shri Chaudhuri’'s point is:
do you want ‘it to be abolished
altogether?

Shri Vasavada: If the evils of the
system are ended, I do not mind
whatever remains, if it is called
managing agency. I have no quarrel:
with the name.

Shri V. K. Dhage: He hds stated that
the appointment of the auditor must
be made by the Government. With-
out disputing - that, may I know
whether he wou!d like to put a limi-
tation on the audit that' a particular
person may be able to conduct, just
as directors are required to limit the-
number of directorships to 20t



Shri Vasavada: When the auditor is
-appointed by Government, I think
they will take care to see that he is
entrusted with only such work as he
~can do.

Shri Dhage: A managing agency
firm is supposed to continue from
_year to year. The auditors are also
required to practice under the law in
their firm's name. Under the provi-
.sions of the present Bill, an auditor
.or an auditor firm shall be reappoint-
ed ordinarily. May I know whether
e would like to put a restriction
upon that kind of appointment, be-
.cause it might happen that a firm
.might continue to be an auditor of a
.particular company irrespective of the
fact that those who started practising
jn that name might have died years
ago?

Shri Vasavada: Auditors are quali-
‘fied persons. They are members of the
Chartered Accountants’ Institute. A
firm started long ago may not have
the same status and reputation today.
‘*That is why I said the Government
:should appoint the auditor, and not
‘the company or ‘the shareholders.

Shri Dhage:
favour of the auditors’
‘being conducted in the
-firm?

shri Vasavada: 1 have not thought
‘over that question.

Would you not be in
profession
name of a

Shri Dhage: He ‘has said that per-
sons known to have evaded taxes etc.,
-should be disqualified for the appoint-
ment of directors. I would like him
‘to amplify as to how this can be
done?

‘Shrli Vasavada: It is being carried
.out ‘at so many places; say, any per-
‘son who has been convicted as being
guilty .of moral turpitude or income-
‘tax evasion, shall not be a director...

Shri Dhage: How will you know
that somebody has evaded tax?

Shri Vasavada: When found...

Shri C. D. Deshmukh: Arising out
«of that question, there is a difficulty

»
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which perhaps Shri Vasavada may not
have thought of, and that would be
for us to consider. So far as evasion
of income-tax is concerned, under
section 54 of the Income-tax Act, it
is not possible for the Income-tax
Department to divulge the names of
those who have evaded tax. There-
fore, it will not be possible for either
the central department or the central
statutory body to have the informa-
tion on the basis of which they could
disqualify directors.

Shri Vasavada: Quite right. My
feeling is that we will come across
so many other things where some-
thing or the other may come in our
way. All these lacunae will have to
be rectified.

Shri B. C. Ghose: I should like clari-
fication on three points. First, I am
rather confused about the attitude of
the organisation to the managing
agency system. First, I should like to
know whether the defects which they
say attach to the managing agents,
also attach to other forms of manage-
ment, whether by managing director
or managers or secretaries. Secondly,
if they want to abolish the managing
agency system, why do they say that
there may be a seven year period and
7% per cent. for managing agents
and 5 per cent. for managing director?
Thirdly, is it their contention that
with regard to the inheritance sys-
tem—of course, the whole problem
will not be considered in connection
with company law; it will have to be
done otherwise—there is no objection
to the managing agency system pro-
vided the hereditary system is abolish-
ed.

Chalrman: I think the witness is
not likely to say anything in regard
to such doubts which should naturally
arise. We will consider them, unless
you point anything which......

Shri Vasavada: On page 8 of my
memorandum, I have discussed the
ques‘ion of remuneration and period
of tenure. In the last paragraph I have
distinguished between a managing
agent who promotes a company and



then becomes the managing agent so
far as production is concerned and
the other....

Shri B. C. Ghose: All right. I shall
not pursue it.

The second point was in respect of
capital furnished by the managing
agent. The managing agency people
say that even in regard to bank loans
and public deposits apart from capital
directly come to the company either
by way of loan or share capital con-
tributed, it is their name which brings
in capital from the banks, and from
the depositors. They put forward the
argument that if their names were
not there, then deposit would not be
forthcoming and advances from banks
also would not be available. Is there
any truth in that statement?

Shri Vasavada: That is so. But that
is exactly what we are doing. At
present we are trying to change the
values—whether the bank will respect
the black-marketeer, the evader of
tax, the defrauder or it will respect
the honest director who has wide
experience. If the Act says that the
Banks will respect only honest people,
only people who are compe’ent to deal
with companies, naturally, the banks
will. ...

Shri Ghose: What has been your
experience so far—do they respect
honest pedple or dishonest people?

Shri C. D. Deshmukh: Arising out
of that, do you make a distinction
between managing agents and pro-
moters of companies? Apart from tax
evaders, defrauders and others, there
must be some good people among
them, the benefit of whose competence
we wish to have for the progress of
the country. Would you say that those
very people could promote industries
and, if they were found to be pro-
moters, then the public would come
forward with their deposits and so
on?

Shri Vasavada: I am sure we can
change the values and we have to
change them.
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Shri G. D. Somani: So far as banks.
are concerned, the first thing is about
the resources and credit-worthiness.
of the firm or individual to whom
advances are made. Or is it omy be-
cause of its honesty or competence?

Shri Vasavada: The bank represen-
tative can reply to that question..
Obviously they must also have come-
to grief because of dishonest manag-
ing agents.

Shri Ghose: The third point is this:-
Is it correct to say that so far as the-
hereditary principle is concerned, the
witnesses agree that if certain quali-.
fications—of which a list will be
furnished—are provided, they see no.
objection to it.

Chairman: He has already explain-
ed. We will pursue it later.

Shri Ghose: I was not quite clear
whether they have no objection to the.
principle being in operation.

Chairman: He says that mere in-
heritance should not entitle a person
to be a managing agent. There must
be something else.

Shri Ghose: Then about auditors.
There is a provision even in the Bill.
prescribing qualifications for auditors.
If auditors do something wrong or if
they attach their signature to a wrong
statement, then they are also liable
under the Act. I take it that witnesses
are satisfled with these provisions. If"
they are not, is it their contention that
there should be a panel of auditors
from whom each company may select
an auditor or that a particular auditor
should be deputed by Government for
a particular company.

Chairman: His suggestion is that
there should be an auditor appointed-
by Government.

Shri Vasavada: I do not want to
use the word, but in short, I want te.
nationalise the auditors’ profession.

Shri Ghose: It will not be from a.
panel.

Shri Vasavada: Yes.



Shri Racdhelal Vyas: There are many
.undertakings in the private sector in
this country, e.g. Insurance companies.
What have you to say about the evils
dthat you might have found in such
undertzkings also? Are they equally
_prevalent in insurance companies apd
other companies where there is no
managing agency system?

shri Vasavada: So far as my
-worganisation is concerned, we are
-deflnitely of the opinion that..Insur-
ance companies should immediately
~be‘ nationalised.

shri Vyas: As regards pay of the
managing agent, profit, commission
-etc., you have recommended that it
.should be Rs. 2,250 or 7% per cent. of
net profit, whichever is higher. May
I know t{o what extent this higher
-limit can go? Can it exceed Rs. 2,250
and if so to what extent, and how that
will compare with the recommenda-
‘4ion of the Company Law Committee
which fixed Rs. 20,000 as the mini-
:mum, and also with the provision
under clause 329 which fixes it at

12} per cent. of the net annual pro-
. fits?

Shri Vasavada: If we have got a
.properly qualified managing agent or
managing director, I have no objec-
tion in fixing up a minimum salary
for that gentleman for doing 8 hours
work, and I do not mind if a mini-
‘mum salary, say, Rs. 1,000 to 1,200
per month is fixed. Regarding the
‘gnaximum, of course, I know. ...

Chairman: You have said ‘which-
«ever is higher’. ‘Higher’ may be Rs. 2
takhs or Rs. 3 lakhs.

Shrl Vasavada: I know the limita-
“tions under which we are all working.
"We have been accustomed to charge,
as I nmentioned, anywhere from
Rs. 1,50,000 to Rs. 3,00,000 as remu-
meration for running a company. I
'have suggested this thing so that things
may be slowed; one has to go slow.
It 7} per cent. is found to be high, we
“will take the next step and reduce it
iater on. So far as my organisation
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is concerned, when the actual date is
supplied, as I have been asked, as to
what will be 74 per cent. and what
will be 12} per cent. it will be known,
and if a reasonable maximum is also
fixed, I will be really very happy.

Shri Vyas: You must be aware that
in some of the State undertakings,
e.g. Sindri, Chittaranjan Locomotive
Works and Damodar Valley Corpora-
tion, the General Manager’s pay is in
excess of Rs. 2,250.

Shri Vasavada: This is really a very
important factor. After we gained
Independence, T think there was a
view in this country that our maxi-
mum should be reduced so far as
government officers are concerned.
What do we find? As soon as even the
idea or talk of reduction started, it
was the private sector who began to
induce away these people. So the
correct approach will be to prevail
upon the private sector- to first fix up
the maximum and then of course
Government machinery will also start.

Chairman: May I request honourable

-members that as the witness has very

exhaustively dealt with almost every
aspect of the question and viewpoints
which he wanted to place before us,
if there is any elucidation oaly, then
it may be asked. Otherwise, we need
not discuss these things.

Shri Amolakh Chand: On page 9
of your memorandum under the head-
ing ‘Check favouritism and nepotism’,
you suggest a Recruitment Board from
among the shareholders to employ all
officers drawing salary over Rs. 500.
If there is to be a Recruitment Board,
should it not be by the proposed
government officers in charge of the
company?

Shri Vasavada: The Recruitment
Board, according to my notion, will be
a sort of committee from the Board of
directors.

Shri Venkataraman: You find in
clause 253 about a person being
director of not more than 20 com-
paniegs? Are you in favour of that or
would you like to restrict the number
of companies?



Shri Vasavada: The Act now pro-
wides only two.

Shri Venkataraman: No, directors.
You find in clause 253 that a person
<can be the director of 20 companies
at a time. What are your views
about it?

Shri Vasavada: I think the Bill pro-
wvides only for two companies.

Shri Venkataraman: Not for manag-
ing director but for being a director.
“What are your views about that?

Shri Vasavada: I have a note pre-
‘pared wherein I say I find that there
is no limit to the number of com-
panies on which a man can be a
director. 1 subscribe to the view that
it may be twenty.

Shri Venkataraman: You said that
the managing agency system may
continue  with some restrictions.
“‘Would you like some ceiling to be fixed
with regard to the number of com-
panies that can be managed by a
Inanaging agent?

Shri Vasavada: I said two.

Shri Mulchand Dube: Is it your case
that the managing agency system
should be abolished altogether?

Shri Vasavada: I have placed my
views before the Committee.

Question: 1 want you to say, ‘Yes’ or
“No’.

Answer: Yes; the scheme should be
abolished as I have described.

Question: Do you suggest that a law
should be enacted declaring the
managing agency system to be illegal
or that it should be prohibited?

Answer: That is what I am here for.
1 want all these provisions to be in-
cluded in this Act so that the scheme
may be prohibited.

Question: Do you mean to say that
it should be prohibited in this Bill
3tself? '

Answer: Yes.
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Question: Do you mean that the
business of the managing agents is an
illegal purpose?

Answer: 1 have already said that.
I have not used that word.

Question: May I draw your attention
to the definition contained in page 3
of the Bill? It includes any firm or
company. A company is not bound to
employ a firm or a company. It may
employ an individual?

Answer: That is what I have
suggested; the managing agent should
mean an individual and not a irm or
a company.

Shri Dube: So, there is no harm if
the words, ‘irm or company’ remain
there because a company has the
option to employ a firm or an indivi-
dual or a company?

Shri Vasavada: My submission to
the Committee is that the managing
agent should mean only an individual
and not a firm or a company.

Question: You do not seem to attach
sufficient importance to the fact that
the company has the option in the
matter?

Answer: I do not want the company
to have. any option in the matter.

Question: The next point is this.
The relationship between the manag-
ing agent and the company is fiduciary
as declared in the Bill. Will it help
you in the position that you take up?
It means that he is in the position of
a trustee. Will that meet your wishes?

Answer: 1 want that the managing
agent should be a real trustee.’

Question: If the relationship is de-
clared to be that of a trustee, then
will it ultimately meet your wishes?

Answer: It may be - described as
trustee; but then what will be his
qualifications and liabilities?,

Question: There is another law on
the point.

Answer: Yes, the Trusts Act. But
may 1 suggest that there is another



law which may be considered; there
is the law of the Co-operative
Societies. If we do away with the
companies and have all the business
transacted by co-operative societies. .

Chairman: Let us not go away from
the Bill.

Shri Dube: Supposing the managing
agency is a company and the com-
pany has a managing director. The
managing company relying upon the
qualifications of the managing director
enters into an agreement of managing
agency with the company. Supposing
it is provided in the agreement that is
entered into that after the death or
retirement of the managing director
the agreement should be revised. Will
that meet your wishes?

Shri Vasavada: I know of managing
agency firms where the husband, wife
and child are the partners......

Question: Reply to the question.
Are you agreeable to the suggestion?

Shri G. Ranga: You talked about
qualifications that should be insisted
upon for the managing director or the
managing agent. Would you like to
suggest that Government should be
empowered to say that the candidates
for the managing directorship or
managing agency should have certain
qualifications and thereafter only the
shareholders of companies will be able
to select their men or elect them from
out of those having the minimum
qualifications?

Shri Vasavada: I think so.

Question: Whenever government
appoints managing directors for any
of their own concerns, they fix a
maximum period of flve years and the
time limit you suggest—that is seven
years—is a concession. Do you mean
that this should be a concession to
them?

Answer: In fact I would like the
government also to appoint these
managing directors for 7 years, which
they do not do today.

Question: As a result of their good
names, some of the managing agents
are able to command influence in the
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market and they get the public to
contribute more than what they
contribute to the companies. Have
you not come across a number of
managing agents who have exploited
their so-called goodwill, especially in
the post-war years and floated a num-
ber of companies and collected lots of
money from the public without them-
selves making any large contribution
to the industrial development of the
country?

Answer: I have described as many
of these instances as have come to my
notice in my note.

Question: If the managing agency
system has been as successful as it
has been made out and in spite of
their defects they have been able to
induce the investors to invest money
for the industrial development of the
country, would there have been any
necessity for the Industrial Finance
Corporation at the Centre and in the
States?

Answer: Certainly n~t. That is why
Government have brought in the
Industrial Finance Corpora.ion to see
that the industries of the country are
properly financed. I want to make it
clear that by all this these people
should be made to do what they ought
to do. The Corporation will also serve
as a model to them for what you and
I want them to do.

Shri B. K. P. Sinha: You have
suggested the appointment of auditors
by the Government. That means that
Government should pick and choose
from the auditors and assign them to
each and every company. Would it
not be better if Government were to
establish a regular department of
Company Audit?

Shri Vasavada: It does not appeal
to me. :

Question: You want that Govern-
ment should pick and choose from the
present auditors. All right.

About capital market, Shri
Chatterjee read out something from
some book that this system came into
existence because there was no de-
velopment of capital market in this



country. Don’t you feel that since a
sort of capital market has developed
in this country—though it is nat well
organised—there is no need now?

Answer: I think so, Sir; and it is
coming up.

Question: Talking about basic
industries you said that huge basic_
industries requiring huge capital are
started by government. That means
that the private sector is dealing only
with middling industries. Do you not
think that the capital market is
organised enough for the purpose of
establishing these industries?

Answer: It is good enough for the
purpose of starting new industries and
running existing industries.

Question: Now the banks invest
money in these companies becalse of
the association of these managing
agents. Now, after the law comes
into force and the companies become
well settled, do you think that even
if these managing agents do not take
greater interest in them banks will
develop greater confidence in those
companies and will give them more
loans?

Answer: Yes; really speaklﬁz, banks
should pay only on the assets of the
company.

Questlon: I do not want to know
what they should do, but only what
they do?

Answer: They will be doing it. But
the only thing that is required is that
you should insist on the State Banks
that they should come in when neces-

sary.

Question: Will not the supply of
capital dry up?

Aaswer: No, Sir.

Question: You say about qualifica-
tions, that is, for choosing persons
with proper qualifications. I can very
well understand your prescribing the
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disqualifications. That is a method
of condemnation. But so far as pres-
cribing positive qualifications are
concerned, I feel it would not be
workable in practice, because then
Government will have to maintain a
list as voluminous as the voters list.

Answer: Government need not do
it. I will submit my note as promised.
The Committee will be able to judge
what are the qualifications that might
be incorporated in the provisions of
the Act and y then the shareholders
will decide. ‘If there is any dispute
then the central authority may inter-
fere. There will be no necessity to
prepare a list because after all we are
dealing only with about 18 crores of
rupees.

Sinha: One question more
positive qualifications. You
emphasis on academic
qualifications. My experience has
been that people with academic
qualifications do not get along while
others with less qualifications have.

Shri
about
seem to lay

Question: I have not said anything
about educational qualifications.

Shri Vasavada: Experience of the
industry, technical knowledge, know-
how of the industry—these are the
qualifications.

Shri 8. P. Jain: You have advocated
that the son should not be appointed
as the managing agent. Suppose he
engages experienced persons—one may
be a technical person, the other may
be well-versed in accounts, the third
may be experienced in the administra-
tive side—what would be your re-
action if some sort of such arrange-
ment is made?

Shri Vasavada: I have no objection
it they become directors, one may be
a technical director, the other a
financial director, the third an
administrative director.



Shri Jain: It means you have no
objection if they are appointed as
directors and form managing agents
of a firm?

Shri Vasavada: If they want to give
their services to the country, they can
certainly become directors: they need
not become the managing agents.

Shri Jain: It means you want to
split the managing agency into groups.

Shri Vasavada: I have still to sée
such a firm. .

Shri Somani: Shri Vasavada, I
should like to take up the question of
finding finance. You have been
repeatedly saying that a man of
honesty and integrity, desiring to do
service to the community should be
eligible to loans either from the
depositors or from the banks. Do you
think that a depositor or a banker
would agree to give any loan to a
managing agent, however efficient and
honest he may be since in case of
difficulties, which are bound to arise
in any industry, he will not be able,
as a guarantor or as a borrower, to
pay back the money to the depositors
or to the bank?

Shri Vasavada: Therefore, for the
stability of the banks as well as the
stability of the company, banks should
give loans only on the assets. The
other question does not arise.

Shri Somani: Even after raising
loans on assets, a margin has to be
found from somewhere by a party
of means. Unless you associate with
your remarks that the party receiving
the money must have adequate means
to satisfy the lender, do you think
seriously that any bank or any lender
would come forward to give loan only
because a man is honest or is capable
of doing service to the community.

Shri Vasavada: The only reply I can
give to your question is that, the
sooner we do away with gentlemen
who can procure money from the
banks because banks are accepting
their guarantee, however corrupt they
may be, however, much they may
defraud a company, or cheat the
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Government, the better it is for the
community at large. I would not
object to your calling a gentleman
big, provided he is honest, he is com-

" petent, and provided he is actuated by

a sense of service to the company and
the community.

Shri Somani: I would draw your
attention to the resolution that was
passed by your organisation at Rajkot
in April 1954 in the course of which
you said: “It (the managing agency
system) leads to concentration of
power over means of production
without corresponding responsibility”.
You are aware of the picture of well
established industries functioning in
the country, in the case of which the
managing agency houses have given
their valuable contribution in the
shape' of administration and technical
management. Will your organisation
be -<justified in making a sweeping
observation of this nature?

Shri Vasavada: In my preliminary
remarks I myself have said that I have
got a high regard for the pioneers of
industry. When Christopher Columbus
discovered new land he got a name
in history. It cannot be said of the
captain of every ship that crosses the
Atlantic.

There “is absolutely no comparison
between people who have pioneered
new industries after taking so many

risks and the present managing
agents. The question put to me is
how 1 can pass such a resolution

Well, we have passed this resolution
after due deliberation and deep con-
sideration with many instances ot
people mismanaging the companies,
defrauding the shareholders, evading
taxes and bringing workers to grief.
If the honourable Member wants I am
prepared to give a whole list of such
companies. If only he will care to
go through the innumerable letters
we receive, he will not differ from
me. .

Shri Somani: In this memorandum
you say: “The Managing Agent, how-
ever, almost uses the authority of the
owner and suppresses the Directors
who really ought to direct him. This
has come to happen due to his being



in the position of authority. It is due
primarily to this fact that the reso-
lution demands the abolition of the
existing system of management.”

In view of the fact that the powers
of the managing agents are being
sought to be restricted drastically, and
the directors’ powers are being In-
creased, the state of affairs that you
have contemplated in your memo-
randum is not likely to exist any more.

Shri Vasavada: The Resolution was
passed after the Draft Bill was publish-
ed and after studying the various
speeches made in the House. I have
here a summary of the speeches of the
various honourable Members in the
House.

Shri Somani: In your memorandum
you have said: “Government can even
prepare lists of panels of eligible
persons, who in their opinion are
qualified to be Directors in companies
in different industries.  Retired
Judges, accountants, solicitors, ex-
perienced lawyers, persons in public
life or high administrative services of
the State, bankers etc., can serve as
Directors and would inspire confidence
of the public and the investors also.”
But nowhere have you said that the
businessman who has got experience
of industry should find a place as a
director.

Shri Vasavada: In my scheme of
things the managing agent is going to
have a certain number of directors. If
the Government were to ask me where
they are going to find so many
directors, I have suggested the way.
I have no objection to including the
Members of Parliament also in the list
I have given.

Shri C. D. Deshmukh: Have you got
statistics as to the number of com-
panies managed by one managing
agent?

Shri Vasavada: Among the British
companies, Macleod & Company
manage about 60 companies; the
minimum is B. N. Elias & Company
with ten. Among the Indian Com-
panies, Birla Brothers manage 128
companies; Surajmal Nagarmal 11.
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Between 11 and 128, there aye 16
other companies, some of them manag-
ing 14, some 15 and so on.

Shri C. D. Deshmukh: When you
say that a managing agent should not
manage more than two companies, do
you contemplate that the composition
of the managing agency company may
be slightly changed and yet the same
persons may continue to manage, or
do you mean to say that the same
person must not have shares in more
than two companies?

Shri Vasavada: In fact, I have been
considering as to what should be the
position during the transition period.
If you would permit me, I will sub-
mit a note on the composition of the
managing agency companies, and if
an individual is to be permitted to
manage only two companies, as to how
it should be given effect to during the
transition period.

Shri C. D. Deshmukh: This is
assuming that it does not offend
against the provisions of the Consti-
tution. What you are saying in effect
is that it might in that alternative be
that a person shall not hold shares in
more than two managing agency com-
panies.

Shri Vasavada: Not necessarily,

Shri C. D. Deshmukh: It might or
might not be. If you do not insist on
that, then you will probably force the
present managing agency companies to
split themselves up into a large num-
ber of groups—in the case of Birlas
into 64 groups. How they will do it,
I cannot say, but it will not be beyond
their intellectual resources to be the
same and yet be different. I only want
you to consider this possibility, be-
cause in the light of i, it might strike
you that two perhaps is too low a
figure and the interest we all have in
mind might as well be served if we
have a reasonable figure of say 10 or
20. You may say that the Directors
should not attend to more than 20
companies. I want you to consider
whether two is not too low a number
in the interest of carrying on the
business of the country.



Shri Vasavada: We will certainly
have to take that into account. I also
concede that whatever suggestions we
make should not offend the important
prcvisions of the Constitution.

Shri C. D. Deshmukh: Even if you
have all these suggestions about the
choice of directors and so on, Govern-
ments are not infallible and they can
easily make mistakes in the choice of
lawyers, judges, or even public men,

Shri Vasavada: Government in a
democracy are amenable to public
opinion.

Shri C. D. Deshmukh: I am saying
that mistakes might be committed in
the attempt to implement this re-
duction from this large number to
two and you might on reconsideration
say that it is going too far and you
might have 10 or 12.

Chairman: You said Birla Brothers
were managing agents of 128 com-
panjes. Each one of these managing
agents may have a different compo-
sition. Is that so?

Shri Vasavada: It is possible there
may be three brothers in one group
and four in another.

Shri Bansal: It is the name of a
group. It is not the name of a manag-
ing agency.

Shri Tulsidas: The witness has
repeatedly told us that he represents
a particular body, and therefore I will
confine my questions to that interest.

He has suggested that the managing
agency system should be restricted to
individuals. Probably he does not
know that in other countries there is
a system by which “Managers” are
appointed, not as individuals, but as
firms, acting more or less on the lines
of managing agents.

I do not know why there should be
-any qualification, educational or pro-
fessional for directors, when there are
none for members of equally or nore
important bodies such as Parliament
or the executive of the Labour Unions.

Chairman: We are not concerned
with it.
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Shri Tulsidas: Some of the
suggestions made by him, if accepted,
would require the amendment of
different Acts. Does he suggest that
this Bill should wait till the amend-
ments of those Acts are made?

Shri Vasavada: I do not want this
Bill to be deferred. Let this be
passed, and the other Acts will also
be amended'

Shri Tulsidas: Does the company
law of any democratic country provide
for the appointment of Government-
nominated directors to represent
labour, consumers and minority share-
holders?

Shri Vasavada: It all depends upon
the constitution of the democratic
country concerned. We have pledged
ourselves in our Constitution by a
directive that we shall not have any
concentration of wealth in a few
hands.

Shri Tulsidas: Does he suggest that
the function of the company law is
also to regulate the relations between
labour and management, as otherwise,
there seems to be no need for a
representative of labour to sit on the
Board of Directors?

Shri Vasavada: When a company
comes to grief, lakhs and lakhs of
employees come to grief. I am appeal-
ing to the people elected by the com-
munity to please take care of the
interests of these people. It is worth
trying.

Shri Tulsidas: How will Govern-
ment-appointed auditors be better
than those appointed by the share-
holders, particularly since they will
have a particular qualification under
the new Bill?

Shri Vasavada: Auditors are under
the impression, which is probably
correct, that they need not teach the
shareholders as to how to read the
balance sheet. They are not going to
show to the shareholders what are the
flaws, what are the manipulations etc.
For this reason, I want the auditors
to be responsible to Government.

»



Shri Tulsidas: On the one hand, the
witness has no confidence in the
Government, and on the other hand
he wants Government to appoint the
auditors?

Shri Vasavada: I never said I have
no faith in this Government,.

Shri Tulsidas: How will the appoint-
ment of an individual instead of a firm
as managing agent remove the here-
ditary nature of the managing agency
if the controlling interest remains only
in one family?

Shri C. D. Deshmukh: The point
here is: in other countries you have

holding  companies, not managing
agencies, apart from Managers and
Secretaries and so on. That may be

separate, but there is another firm
which is very common in other
countries, and that is holding com-
panies, and one holding company may
direct the operations of a hundred
other companies. There is a difference
between them and managing agents.
They will, in order to keep their hold

on those companies, have to have a

reasonable proportion of tlze shares.
Now, in such a case—supposing our
system were to be replaced by a
system of holding companies—we
would have no control over the
passing on of shares by inheritance as
we would have no control over the
passing on of shares by any other
means. I think that is what the
honourable Member has in mind when
he says that power may still be exer-
cised by a privileged few. Only they
will not have certain of the advantages
which accrue to them wunder the
present law as managing agents, but
they can convert themselves by buy-
ing a sufficient number of shares of
the holding companies, into holding
companies, in which case, I take it, his
question is: would you still want to
interfere with the transfer of shares
in the holding companies?

Shri Vasavada: Suppose we decide
that managing agents will be only the
individual, will still the holding com-
wanies be protected?
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Shri C. D. Deshmukh: There is
nothing to stop the formation of hold-
ing companies. In other words, you
cannot convert all managing agency
companies into individual managing
agents. That is your view, but it
may not be accepted. When there is
the other alternative, people might
think in terms of the holding com-
panies. When there are holding com-
panies of this kind, there is nothing
contained in the suggestion that you
have made which will come in the way
of transfer of inheritance. That is
what he means.

Shri Vasavada: If the holding com-
panies are going to be there and if
transfer is going to be permitted,
legally or with the knowledge of the
Government, I think it will create a
problem. We may have some other
type of cartels in this country and the
company law will have to provide for
that also.

Chairman: Probably cartels of larger
dimensions.

Shri C. D. Deshmukh: They are
there. That is provided for.

Shri Vasavada: That is provided for
but we are of opinion that that shoul&
not be permitted.

Pandit Munishwar Dutt Upadhyay:
You have told us very valuable things,
and I was really considering one point
very seriously, after hearing you on
this subject. Do you want to main-
tain the supremacy of the real owners
of the shares, i.e., the body of the
shareholders in the company, or you
want to disturb it? Let us be clear on
that point, before we go further. As
a matter of fact, I think you are aware
that the real owners of the company
are the shareholders, and if you really
mean to give supremacy to the real
owners of the property of the com-
pany, I think we cannot disturb it.
That was my trouble.

Shri Vasavada: I do not think so.
In another connection, I have made
it amply clear that just as I object to
the unwarranted supremacy of the
managing agents, I also object to the
supremacy of the shareholders.



Pandit Upoadhyay: As a matter of
fact, the managing agent has been
created by the real owners of the
company,; he is not the real proprietor,
he is not the person who should really
control things, but the company has
been managed somehow or other by
that person. Therefore, his position
is absoluiely different from that of the
shareholders. How do you put that
category of shareholders along with
that of the managing agents?

Shri Vasavada: You want to know
whether I want to disturb the supre-
macy of the shareholders. ‘I under-
stand that is your question. My reply
was that I have already objected to
the supremacy of the managing agent.

Question: That is very right, and I
quite agree with it.

Answer: I have objected because of
the power given to them. The share-
holders are also likely to exercise
their power in a misdirected manner,
i.e, they are likely to misuse their
power—I feel there is possibility for
that. Therefore, I want Government'’s
intervention there also.

Question: Don’t you think that we
shall not then be upholding the demo-
cratic principles that the Constitution
has adopted? Should we not interfere
then with the electorate also, if the
electorate is an ignorant one, and is
not in a position to make the right
choice?

Answer: Quite right. But if eighteen
crores of the electorate in this
country were to sit together some day
at some time, then you may not re-
quire all the laws of the government.

Question: That is my difficulty. You
might also be realising that. I wanted
to be clear on that point, before pro-
ceeding to further questions. Now, I
come to the other question.

Answer: Yes. We have enacted the
laws, we are creating governments,
and giving them powers.

Question: What do you say on that?
Should we allow the supremacy of the
real owners of the company or not?

Answer: That is only a theoretical
matter. They. never exercised their
supremacy. There is nothing like a
supremacy.

Question: If they are not in a
position to manage their affairs, if
they are not competent to do it, they
shall become competent in course of
time, and in fact you have to make
them competent. But that is a
different question altogether. f they
are the owners of the shares, should
they have supremacy or not, i.e. con-
trol over the company or not?

Answer: That is the main objective
of the Act, and I think you have
correctly struck the right and correct
point. The most important point is
this. If the shareholders are not
competent, we want a company law
which will create a feeling of trustee-
ship among the managing agents.

Question: Then, if you take away
the rights of the real owners of the
company....... .

Answer: It is not a question of
taking away, but it is trusteeship. All
the rights will be utilised in  their
interests.

Question: Who shall be the trustees
of it?

Answer: The managing directors or
managing agents,—by whatever name
you want to call them.

Question: You want the managing o
agents to be the trustees of the real
owners, Don't you think that by this
suggestion, you want the same system
which you have condemned, with
certain modifications, so that the’
managing agents could be brought
into the position of trustees of such
ignorant people as the shareholders,
who cannot manage their own affairs?
What will be the result of it? I be-
lieve you remember the cases of those
talukdars and landlords, who appoint-
ed managers, because they were
incompetent, and you know to what
fate they have been driven ultimately.



Answer: What is the other way out
then? The Government should take
OVEr..........

Question: You say that you feel the
need of entrepreneurs?

Answer: 1 did not say so.

Question: You have said in one of
the memoranda. I have gone through
them, and you will find it, if you read
it.

Answer: I have paid homage to
those entrepreneurs. I want all these
industrialists to be the real servants
of society.

Question: You want these pro-
moters. But then, after promotion, if
they are not needed, you have suggest-
ed that they should be given a certain
amount of compensation, and be
allowed to go. But do you not think
that this will be no encouragement to
entrepreneurs to come forward, and
promote industries?

Answer: If 1 understand the
dictionary meaning of ‘entrepreneur’
correctly, he will be qualified for be-
coming a managing agent or a manag-
ing director. He need not go away.

Question: I absolutely agree with
you, when you condemn the system,
when you condemn these people who
have really been managing affairs,
when you say that these managing
agents have been so corrupt, and so
on.

Answer: How is it that an incompe-
tent man is able to manage the
industry? It is because of the system.
I am merely correcting the system.

Question: So, you are not in favour
of abolishing it altogether. You want
that after some modifications, this
system should remain, and you find
that in this Bill, a number of modi-
fications have been made, and that the
additional things that it has said are
of course very valuable.

Answer: It comes to this. Remove
the eyes, remove the ears, remove
the nose, remove the hands, and so
on, and if you still want to say that
it is the same thing I have no objec-
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tion. Anything that ies objectionable
may be removed. Let us please our-
selves by calling it by the same namse,

Question: You have also suggested
that with certain modifications and
variations, you have no objection to
the name “managing agent” remain-
ing there.

Answer: What is there in a name?
Let them be called managing agents,

Chairman: Somebody should be
there to manage ‘hings.

Question: As regards the appoint-
ment of officers drawing a salary of
over Rs. 500 p.m., sale and purchase
agents, etc,, you have said that they
should be appointed by the general
body. Do you think that that will be
manageable really?

Answer: Because I find that as soon
as a man becomes the brother-in-law
of a managing agent.........

Question: I have not completeq my
question yet. You say that these res-
ponsible people should be appointed by
the general body of shareholders in
their general meeting. D> you think
that in thig big meeting, it shall be
possible to have proper persons ap-
pointed? Of course, the other sug-
gestion regarding recruiting boards
might, however, be of some use.

Answer: I accept that.

Question: Do you want io leave such
important things to the general body
of persons who are not in a position
to manage and control their own in-
dustries and affairs, and are incom-
petent?

Answer: If that does not appeal to
the Committee, then the appointment
may rest with Government. 1 have
put it before the Planning Commission,
and 1 have raised this question in the
Central Advisory Committee also, that
Government must have a list of people
who can serve these industries, And
the industrialists should be persuaded



[Shri Vasavada]
to select their officers, technicians,
managerial personnel etc, from among
that list, That will be the fittest
manner to equip the industry with the
proper type of personnel,

Question: But there is one lacuna
in that.

Shri C. D. Deshmukh: You are
aware that most government appoint
ments are made with the advice of
the UPSC. Would you want the same
system to be operative in regard to
these other appointments? It will take
seven years to have one appointment
made on this basis.

Shri Vasavada: I have never said
that. You are aware that you are not
making all your appointments in the
industries in the proper sector, thr-

ough the UPSC.

Shri C. D. Deshmukh: Mostly, we
are.

All new appointments
through the UPSC.

Answer: Not in the public sector of
industry.

Question: If people are in the ser-
vice already, they are promoted, but
when new appointments have to be
made, they have to be made through

the UPSC.
Answer: No,

Shri M. C. Shah: Yes.

Answer: What about the public cor-
porations and companies?

Shri C. D. Deshmukh: They are
already in the service.

Shri Vasavada: Even outsiders are
being taken directly by the ocorpora-

tions, for posts of managers, techni-
clang etc,

Shri C. D. Deshmukh: That is be-
cause they are companies.

Shri Vasavada: It applies to these
companies also. They need not go to
the UPSC.

being taken directly by the corpora-
in your memorandum one suggestion.

are made
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But I find one lacuna in that regard.
The managing agents enter into cer-
tain transactions, and if they find that
a transaction is not profitable, they
put it in the accounts of the company,
You said that they should be register-
ed immediately after the transaction...
those forms

Shri Vasavada: And

should be filled.

Pandit Upadhyay: After the trans-
action is entered into. I would suggest
that by the time they go for registra-
tion, they must make up their mind
whether it is profitable or not. So,
there should be some other way. It
is not satisfactory to say that imme-
diately after a transaction, they should
register it. Probably they might be
asked to declare it beforehan@ that
they were either entering into the
transaction on behalf of their own
selves, or that they were entering into
the transaction on behalf of the com-

pany.
Shr1 Vasavada:

transaction, it is

If they enter into a
certainly on behalf
of the company. A managing agent,
according to me, is not supposed to
do any other work.

Chatrman: What is suggested by
Shri Vasavada is that as soon as a
transaction takes place, it should be
entered in the register.

Shri Vasavada: Simultaneously, and
not after that. I have never said
after. Not only that. If it helps the
Committee, I would suggest that a
managing agent drawing remuneration
from the company should not do his
own transactions. He is paid for by
the company, and he can exercise his
talents and intelligence only on be-
half of the company.

Shri Achuthan: You have paid
homage to the pioneers in industry.
You have also said that among the
managing agents, there are dishonest,
tax-evading ang useless people. Am
I right in believing that ninety per
cent. of those people belong to the
undesirable section, and only ten per



cent. to the desirable section? You
should give us some percentage.

Shri Vasavada; While placing these
facts before the Committee, I said......

Shri Achuthan: Your personal expe-
rience also—some percentage roughly.

Shri Vasavada: I have said that the
Income Tax Investigation Commission
alone can say, what is the exact per-
centage of such dishonest people and
what #s the exact amount actually
defalcated by way of black-marketing.

Shri Achuthan: Do you believe that
the majority are the yood section or
the undesirable section? You say
something about it; it must be carried
to our mind.

Shri Vasavada: We can find out a
rough idea, and at one time or the
other 99 per cent. will be guilty of
that. But if the standard is to be
fixed, 1 think 50 per cent. belong to
that category.

Pandit C. N. Malviya: There is a
suggestion that a workers’ representa-
tive should be on the board of direc-
tors. Is it because his bonus, incre-
ment, wages etc. depend upon the
balance sheet? Do you want to sug-
gest that he should be on the board
because he will be able to check the
balance sheet and know the existing
capacity of the industry to pay?

Shri Vasavada: I believe that indus-
try has to be democratised. I also
believe that workers are partners in
the industry. I further believe that
they must know all the tachnique about
running of the industry. This can
be achieved only with their represen-
tation in the management of the indus-
try. I wonder why the question of
bonus or wages is introduced. I want
to inform this Committee that if the
workers know, the exact position of
the industry, they will also begin to
think as to what should be their wages
and bonus, It is in the interests of
the industrialists to enable the wcrkers
to judge what i{s the condition of the
industry and how it has to be rum
effectively and it is also in the inte

55

rest of the consumers. Any prolonga-
tion of the present system may pro-
voke sectarian interests to combine.
Sir, as a representative of labour, I
was actually once approached by the
industrialists of this country io enter
into an unholy alliance whereby 1 may
curtail the production of the industry
so that prices may go up. Such a
thing can happen only when the board
of directors does not contain a repre-
sentative of labour and when things
are not placed before the public. I
do not want any such mishap f{o
happen to the industry, where such ac
unholy alliance can take place.

Pandit Malviya: May I draw your
attention to page 10 of your memoran-
dum under the heading ‘Existing
arrangements’?

Shri Vasavada: I am going to sub-
mit a note as required by the Finance
Minister. It will come in time, be-
fore the Committee finishes its lebours.

Pandit Malviya: I want light to be
thrown on one particular portion—para
4—where you say ‘Certain arrange-
ments made prior to 1st Junuary 1937
...... etc.’. Will you please tell us
what arrangements you refer to and
what are your fears about those
arrangements?

Shri Vasavada: Regarding commis-
sion and contract that the managing
agency system will continue. You
know, just on the eve of the amend-
ment of the Companies Act, some of
the managing agency firms had ac-
tually entered into contracts with
their shareholders which would last
for another 20 years. All such steps
taken to contravene or circumvent the
provisions of the amended Act have
to be considered null anq void. Any-
thing that comes Tn the way of the
implementation of the new Act i3 to
be considered as null and void.

Shri Kanungo: I want to know whe-
ther all the points which are now plac-
ed before this Committee by you were
placed before the Bhabha Committee.



Shri Vasavada: We have. Actually
in our memorandum, we have men-
tioned some of the suggestions and
recommendations made before the
Bhabha  Committee. As  regards
others, as 1 told you, more light
dawned upon us and hecause of our
close proximity with t{he managing
agency system, we have found but
something more and therefore, these
suggestions have been given.

Shri Kanungo: Do you envisage that
the company-form of organisation will
be helpful in the cottage industry
sector? Do you visualise that the
joint stock company method of orga-
nisation will help?

Shri Vasavada: I will be very
happy to learn by experi#ence. 1
would therefore appeal to them to
leave the urban areas and go to the
villages and apply their talents, organi-
sational skill and experience for the

development of cottage industries. We
will learn by experience.
Shri Kanungo: Do you think that

more flnance or less finance will be
required to organise cottage industries
taking the nation as a whole?

Shri Vasavada: If I have learnt how
to read the balance sheets, 1 find that
there has been so much waste of
finance in the large scale industries
that I think in cottage irdustries we
may not require all these finances.

Shri M, 8. Gurupadaswamy: Could
the witness tell us how raany manag-
ing agency firms are operating in the
country today?

Shri Vasavada: I cannot give the
total number. 1 can give you some
idea about certain industries. But if
government records are made available
to me, I will find out for the Com-
mittee as to how many firms are
actually in existence.

Shri Gurupadaswamy: Could you tell
us as to how many managing agencies
have failed to run industries properly
since the war?
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Shri Vasavada: The question was
put to me: how many managing agen-
cy firms are actually today in exis-
tence? I will be very grateful to give
it, if the Committee is interested. It
is all a question of seeing the govern-
ment records.

Chairman: We will collect the infor-
mation.

Shri Gurupadaswamy: lle suggested
that some qualification should be
prescribed for managing agents. So
far he has not suggested anything as
to how to deal with delinquent manag-
ing agents. For example, if certair
managing agents go wrong in managing
the concerns properly, would he pres
cribe any penalty? Should there be a
penal clause in the legislation similar
to the one that prevails in England?

Shri Vasavada: There will have to
be a penal clause.

Shri Gurupadaswamy: What is the
method you suggest? Will you pres-
cribe any penalty, would you say that
the shareholders should proceed and
prosecute the managing agent?

Chairman: The memorandum deals
with the prevention of such things,
rather than dealing with them.

Shri Gurupadaswamy: Suppose...

Chairman: That is for us to decide
So far as he is concerned, he wants
to prevent it.

Shri Gurupadaswamy: You suggest
that there should be a representative
of labour in the Board of Cirectors—
at least one to represent Labour, and
the question was raised by Shri Upa.
dhyay— )

Shri Vasavada: And 3—consumers, -

Shrl Gurupadaswamy: Shri Upa-
dhyaya pointed out that shareholders
were the owners of the company and
he wanted to know whether it was
appropriate to have labour represen-
tation in the board. May I &sk whe-
ther it would be proper, if a labourer
puts in a service of five or seven years



in a particular concern and he becomes
entitled to certain amount of shares
and becomes a shareholder?

Shri Vasavada: I have said that so
far as the consumers’ directors who

are to be nominated by the Govern-

ment as well as the labour director
are concerned, there should be no
shareholding qualifications,

Shri Gurupadaswamy: You say that
the managing agency system may be
there provided certain evils attached
to it are removed. Am I to understand
that since you already made a state-
ment that the managing agency sys-
tem has permitted monopolies in
finance capital and if you still hold
that view...

Shri Vasavada: I do not hold that
view. I have made it amply clear
that it is not now performing that
function.

Shri Gurupadaswamy: You say that
the managing agencies encourage
monopolies in the fleld of tinance capi-
tal. If you hold that view, is it
advisable to have the system even
afier eliminating certain other evils?
Concentration of power in the hands
of a few, is itself a major evil,

Shri Vasavada: You are assuming
certain things. I never said all these
things about monopoly.

Shri Gurupadaswamy: Concentra-
tion of power in the hands of a few
is bad.

Shri Vasavada: Yes. I am therefore
attempting to see that even though
there is money, there is no power, and
money is utilised in the interest of
society. If money and power have to
go together, then I am afraid demo-
cracy will not survive.

Chairman: You are asking gereral
questions and he is giving general
answers,

Shri Gurupadasyamy: Would you
advocate the right of shareholders to
proseeute the managing agents in a
court of law in case there is any spe-
cific case of mismanagement? Will
you also advocate that the Board of

.
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Directors should be prosecuted in e
criminal court for gross mismanage-
ment.

Shri Vasavada: It must be the
managing agent or managing director
who should be prosecuted.

Shri Bansal: You have suggested
that the term of the agreement should
be for seven years, There are cer-
tain industries of a basic type which
take a long time before coming into
being. For example, the Sindri took
about six or seven years and similarly
the Tata Chemicals took a number
of years. Do you think that for cer-
tain specific cases of this type there
should be a relaxation of this period,
say up to ten or fifteen years?

Shri Vasavada: I have aiready said
that it is from the time they come
into production. I sald seven years
from the date of production.

Incidentally, I may also say that
Sindri did not take seven years, It
came into production ufter only four
years and I do not know about the
Tatas but so far as the contract enter-
ed into by the Government of India
for the Steel Company is concerned, 1
do know that within four years they
came into production.

Question: You say that the company
should be managed by managing direc-
tors or managers, I can uaderstand
that once the company comes into be-

ing, but before it comes into being,
during the time of promotion, there
have to be certain entrepreneurs. For

that purpose do you think that the
managing director will be the proper
person?

Answer: Whatever name you may
give them, provided all the qualifica-
tions that I have suggested are ful-
filled, I do not mind whether it is the
managing director or the manager or
the managing agent,

Question: The managing agent at
the promotion stage has different func-
tions—other than management. What
sort of machinery would you prefer so
that industrial promotion does not
suffer? What is the proper agency in
your opinion for the promotion of the
industries?
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Answer: 1 do not understand why
industriai promotion should suffex at
all,

Question: 1 can give you a small
instance. We have no industry in my
constituency. We can establish a
sugarcane factory. I collected a num-
ber of businessmen ang asked them
why should they not start one. They
say that they have the money, the
courage and all that, but they do not
know the knowhow. They want some
industrial entrepreneur to come there.
It is not merely lack of management
that stands in the way but it is lack
of industrial entrepreneurs. Have you
any more suggestions to make in addi-
tion to what you have already said?

Answer: I am accepting the illus-
tration. My only suggestion will be
this. You mentioned the sugar indus-
try. If he is a real entrepreneur he
should know what is going to be the
sugar percentage and all that. The
Government protection is there., I do
not understand what is the meaning of
risk there. He (Shri Bansal) can
certainly float a company and having
floated the company, if he actually
wants to get into the process, he can
become the managing director or
managing agent,

Question: My other question is about
auditors. You have suggested that the
auditors may be appointed by the
Government. I suppose you are aware
that there is the Institute ¢f Chartered
Accountants now.

Chairman: His objection s that be-
cause the auditors are appointed by
the shareholders or the managing
agents they are under a sort of cbliga-
tion which does not enable them to
work as freely as they should. That
‘s why he wants that Government

ould appoint them.

Shri Vasavada: I want them to be
.esponsible to the company, The
situation today is not as it was some-
time back.

Question: Today there is the Asso-
ciation of Chartered Accountants to

4
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check competition, Will that not be
a sufficient safeguard?

Answer: It is not because the
managing agent ©f the company has
got complete freedom to select the one
or the other auditor. As the Chairman
very well put it, it is the obligation
under which the auditor is that pre
vents him from being as independent
as he ought to be. His continuance or
re-election depends upon the good
wishes of the managing agent.

Shri Bansal: I do not agree with
that.

Shri Vasavada: I do not want him to
agree. I want him as a member of
the Joint Committee to go through
the Chopra Report—who was appcint-
=d by the Government of India under
the Industrial Development and Regu-
lation Act to investigate into the
affairs of certain companies,

Shri Morarka: You said something
about the qualifications of managing
agents. Besides this, would you like
the idea of prescribing some share
qualification for them? That is, during
the managing agent’s office, the manag-
ing agency firm must hold a minimum
number of shares of the company they
manage.

Answer: I will not say anything
about the share-holding qualification of
the firm,

Question: If an individual is ap-
pointed as managing agent, would you
prescribe such a qualification?

Answer: I think something has been
prescribed. Whatever is provided for
in the Act is acceptable to me.

Question: Under clause 310, the re-
appointment of the managing agent is
by an ordinary resolution, Do you
agree with that provision or would
you suggest that it should ke by spe-
cial resolution?

Answer: I will refer you to my me-
morandum,

Shri T. Subrahmanyam: There 1is
nothing Jn that,



Shri Vasavada: 1 am not aware of
the loopholes of the Companies Act.
If some of them are pointed out to me
I will apply my mind to them.

Chairman: It is for the Joint Com-
mittee to find out.

Shri Morarka: You have gore
through the Bill. May I enquire whe-
ther the existing provisions are suffi-
cient or whether you like to make any
additions to them?

Answer: What you want 1 am going
to say in my note which I will submit
to the Committee,

Question: Would you like to pres-
cribe the maximum commission pay-
able either for byying or for selling
of different commodities?

Answer: I do not want,

Chairman: It is his view that 1t is
the duty of the managing agent.

Shri Morarka: I want to know whe-
ther he is against the appointment of
any buying or selling agents, or only
against the managing agents being so
appointed.

Answer: I am against them. 1 want
all selling agents to be abolished im-
mediately.

Question: Under the Bill, a company
is authorised to give Ilcans to its
workers and officers to the extent of
three month's salary for purchasing
shares of the company. Do you think
that this is enough or do you want
to increase it to six months’ salary?

Answer: I am very indifferent to
that,

Shri Subrahmanyam: On page 9 of
your memorandum you say with strong
feelings—

“We must refer here to c«ne
known abuse of the powers of the
Managing Agents and suggest a
remedy for its removal. Iastances
have been found of mill-agents spe-
culating In cotton or shares on a
large scale, If the transaction is
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profitable, the margin is pocketed
by the agent and not credited to
the concern, but if it entails a loss
the purchases is transferred to the
company.”

Do you approve of the provisions of
clauses 351 to 359 in the present Bill
regarding the restrictions placed on
the managing agent on making any
purchases either directly or otherwise
that are likely to compete with the
business of the company? If the
managing agent is prohibited from
carrying on any trade or making any
purchase directly will it serve your
purpose?

Answer: Normally it is all right. If
you see the Chopra Report you will
find that all these provisions are not
going to help us.

Shri Vasavada: We have crme to
the conclusion that the only effective
suggestion that can be made before
the Committee is that all iransactions
should immediately be recorded in the
register of firms.

My second suggestion is that as sug-
gested in our memorandum, Govern-
ment can prepare a list or panel of
eligible persons who, in the nature of
things, are qualifled to be directors
of companies in different industries.

Shri Subrahmanyam: Do you think
that a manageable list can be prepar-
ed and is there any parallel to it any
other country?

Shri Vasavada: Yes, Sir, it can be
done and this Government will have to
do it because we are starting more
and more industries in the public sec-
tor where you have. to flnd directors.
Today we are drawing them only from
the Civil Service but we will soon have
to go outside the governmental sphere
to ind out directors. What is good for
the public sector is bound to be good
for the private sector.

Shri-Subrahmanyam: Is there any
parallel to it in any other country?



Shri Vasavada: I think in thé nationa-
lised industries in other countries pub-
lic men are being appointed on the
Board of Directors.

Shri Subrahmanyam: Have other
Governments prepared a list like the
one you suggest?

Shri Vasavada: This is only a phy-
sical process. 1 think, in this respect
we may set an example to other coun-

tries,

Chairman: Shri Vasavada, you have
been subjected to a very long and
severe examination for which the Com-
mittee is really thankful to you. It
was very good of you to have stayed
over for today; yesterday it was almost
impossible for us to examine you. I
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really appreciate the patience with
which you tried to answer our ques-
tions and on behalf of the Committee
I thank you,

Shri Vasavada: My thanks wre due
to you, Mr, Chairman, as well as to
the other honourable Members of the
Committee for having given me so
much of latitude. As I made it clear
at the beginning, my background is
that of a labour leader, and as such,
I am aware of my shortcomings to
guide this August Committce. I am
particularly thankful to the Finance
Minister who has made certain cons-
tructive suggestions, which we shall
certainly take note of.

(witnesses then withdrew)
(The committee then adjourned)
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took their Seats.)

Chairman: I would first of all like
to ask you & question with respect to
some information which you have sup-
plied in para. 2 of your memorandum.
You mention there that at the present
moment there are ihdividual manag-
ing agents, there are firms of manag-
ing agency, there are private limited
companies who are managing agents
and there are some public limited cem-
panies also who are managing agents.
Can you give us an idea of the ver-
rentage in each category?

Shri Maganlal: We have no statisti-
cal data worked out for this purpose.
But private firms as managing agents
are very few, private limited com-
panies are in greater number and
public limited companies, except for
two or three which are in Bombay,
are largely in Calcutta.

Chairman: Is the number of indi-
viduals who are managing agents
larger than the rest or smaller?

8Shri Maganlal: I believe they are
very few,

Chairman: Firms are the largest in
number?

Shri Maganlal: Private limited com-
panies.

Shri Dhage: I suggest that we fnllow
the same procedure as we followed for
the last two days. We ask witness to
state the maiu points which he has to
make out before us and we shall go
into details later.

Chairman: That would be better, I
only wanted to know the information
about the numbers which are avail-
able with them.

Now, before we go into a detailed
examinaticn of this memorandum, you
may emphasise any of these points or
state points in addition. Then mem-
bers will ask questions about the con-
tents of this memorandum.

Shri Maganlal: In our memorandum,
we have first dealt with the question
of the managing agency system. As
already stated in the memorandum,
we are for mending the ranaging
agency system at present and not
ending it. The reasons which we
have for this are that in India today,
there is an absence of an organised
investing class. There is an absence
of an integrated capital market and
there are no issue houses as there are
in other Western and more indus-
trially advanced countries, and the
investor in India has to be led into
making investment and then only he
is able to take a decision for himself.
For these reasons—as India requires
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today rapid industrialisation, it is in
the interest of the country to con-
tinue the managing agency for the
time being and particularly upto the
year 1959 when, it is provided in the
Act, the managing agency contracts
will come up for renewal. At that
time, we would urge that an inquiry
as to the services rendered by the
managing agency system may be
launched and after such inauiry, the
system may ¢r may not be allowed to
be continued. If anyone is against the
managing agency system, it is largly
because in the last few years, after
the war, evils and abuses have crept
into the system. Malpractices have
been reoorted from different places In
regard to working of joint stock com-
panies and examples are quoted. It
was once reported in the year 1951
that 40 groups of managing agencies
were involved in malpractices involv-
ing 80 crores of ruvees of capital, 1If
we are at all against the managing
agency system, it is also because of
the high remuneration that is paid to
them in this country. We have some
figures to substantiate this. The
remuneration of managing agents as
compared to that of other -countrles
also is very high, and compared to
what even the shareholders get, the
remuneration is very high in this
country, Here I am referring to a
memorandum of the Bombay Share-
holders  Association on managing
agents that we submitted in 1949.
We have taken out certain statistical
figures in regard to the various manag-
ing agencies.

Shri N. C. Chatterjee: You sub-
mitted them to the Bhabha Com-

mittee?

Shri Maganlal: Yes. Here we have
made an analysis of the working of
39 Bombay cotton textile concerns
under representative firms of manag-
ing agents, most of whom are re-
munerated on the basis of commis-
sion on profits plus an office allowance
in some cases. Here we have found
that the percentage of managing
agents’ commission and office allow-
ance to net profits works out at 388
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per cent. These are flgures from
1940—47 ie., for 8 years. Inregard
to another grouo taken from Ahmeda-
bad—22 Ahmedabad cotton textile con-
cerns—under representative firms of
managing agents, most of whom are
remunerated on the basis of commis-
sion on sales, the percentage or manag-
ing agents commission «nd office allow-
ance to net profits comes to 70-5 per-

cent. The period is 1940—47 in this
case alsc.

Shri K. K. Desai: Is 1t average
fron: 1940—4¢?

Shri Maganlal: Yes.

Shri Desal: That would be main-

tainea even now?

Shri Maganlal: I have one statement
which I will read later. Then in re-
gard to %0 jute mills in Calcutta under
representative flrms of  managing
agents, the percentage of managing
agents’ commission and office allowance
to net profits comes to 36:9 per cent—
same period. We have also worked
out figures to gross profit. The per-
centage of managing agency commis-
sion and office allowance to gross pro-
fits 1n the case of the Bombay textile
concerns is 9:14 per cent. in the case
of the Ahmedabad textile mills 13-71
per cent. and in the case of another
18 Calcutta jute mills 12-3 per cent.
and m regard to another set of 14
Calcutia concerns on sales it works
out to 15:05 per cent.

Shrl Desai: Is it in relation to divi-
dend?

Shri Dhage: Would you give us
copies ¢f that memorandum?

Chalrman: You supply wus 60
copies of more so that we can circu-
late it.

Shri Maganial: I will try to supply
as many as I have at Bombay. If
you so desire, I can have the sta-
tistical portion cyclostyled and sent
over.

Members: Yes.
Shri Maganlal: The anomaly of
the whole thing is this. In regard

to remuneration to managing agents
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in some cases it is provided that the
commission is on sales. Now, this
commission amounting to a few lakhs
—3 or 4 lakhs—in some cases has been
taken even when the company has
incurred less. 1 have got some cases
anj if you desire to have them, 1
can give the balance sheets.

Shri K. T. Achuthan: Give at least
a few cases.

Shri Maganlal: Here I have the
balance sheet of the Nutan Mills Ltd.,
Ahmedabad where the managing
agents have taken a commission of
Rs. 4,56,807 for the year ended 31st
December, 1953 and the company has
shown a loss of Rs. 3,289.

Shri Tulsidas Kilachand: Possibly
you know that if this commission
was not taken, even then the income-

tax department would not have
waived the tax.
Shri Maganlal: I am referring to

the relation of the shareholders of
the company; as such, some provision
ought to be made to safeguard their
interests.

Shri Tulsidas Kilachand: In many
cases the managing agents would be
prepared to waive the commission
but the income-tax authorities would
not allow them. They would be tax-
ed.

Chairman: The witness may pro-
ceed. I would like that he puts forth
all his important points. Afterwards
I will allow the members to put
questions. Let there be no discus-
sion across the table.

Shri Maganlal: First I referred to
the points against the managing
agents in the shape of malpractices
which are contemplated to be largely
restricted by the present Bill. Then
I come to the question of remunera-
tion.

Under section 338 to 340, the manag-
ing agents are debarred from having
any selling or buying commission,
unless they have their organisation
outside the State and secondly, un-
less they have it passed by a special
‘Tesolution.
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Here we have to submit that this
is likely to create a cleavage be-
tween the owners of the company and
the managing agents, because this
will provide a lacuna for the manag-
ing agents to take some commission
by keeping offices outside the State.
Therefore, our submission in this
matter is that the Bill must provide
that no commission on sales or pur-

- chases should be payable to the
‘managing agents in any form either
sin or outside the State. 1 have
“examples where as soon as people
‘have been appointed managing
agents, they have appointed their
companies as nominees in England or
other places or some other companies
for the purpose of purchasing goods
and similarly also for selling. If an
industry is situated at Ahmedabad
they would create a selling agency in
another State and sell the goods
through that particular agency. This
will again create a position wherein
the interests of the shareholders
would be jeopardised. No selling or
buying commission should be allowed
in or outside the State.

Shri H. T. Parekh: The Bill itself
provides that there shall be no buy-
ing or selling commission within the
State. We will go further and say
even outside the State.

Shri Maganlal: In the case of the
managing agency, inefficiency creeps
in when the managing agents are
hereditary. ¥ We have seen irefficien-
cy creeping in some of the con-
cerns where on account of the pre-
vious managing agents not being
there, those who came after them
have mismanaged the concerns.

As regard managing agents and the
issue of prospectuses, in some of tha
prospectuses it is provided that the
promoters get a particular perma-
nent and perpetual interest in the
profits of the company. In the arti-
cles of the Chand Deva Sugar Com-
pany, it has been provided that the
promoters will perpetually get 6%



~per cent. out of the profits of the
-company over and above the manag-
ing agency commission that the
managing agents would get. This is
-also one of the things that I would
-like to be amended.

Shri Dhage: Were the managing
-agents different from the promoters?

Shri Parekh: Different in all these
cases.

Shri Chettiar: Have you got many
‘companies where the promoters’ in-
terests are provided in perpetuity?

™y oram: Let the witness bring
~out his points and let us ask questions
later on.

Shri Maganlal: I would like to state
that we are at the moment not
‘doing away with the managing
agency system. We would prefer the
systom to continue in the present
e-oarmic context for the period up
4o 1950 when all managing agency
agreements will be due for renewal.
At that time a fuller enquiry may
take place and a decision arrived at
@8 to whether the system should
continue or not.

1 next refer to paragraph seven of
our memorandum; about, remunera-
tion to the managing agents.

I now come to the-question of the
<Central Authority. It is proposed
that the administration of this Act
will be under a Government Depart-
ment. We are in favour of an inde-
pendent commission to act as the
+«Central Authority for certain reasons.
If an independent commission con-
sisting of various people from the
trade and profession is there, the ap-
‘plication of the Act would require
some relaxation from time to time in
suitable cases. Frfom time to time, as
the evils become apparent and there
is a desire to change the provisions
of the law, if an independent com-
mission is there, they would be better
judges of the various evils which
come to light and they might be able
to suggest immediately the various
<hanges that may be necessary. One
«©f the functions to be performed
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would be to examine the prospectu-
ses issued by new companies. In
that case also, an independent com-
mission, with its vast experience and
probably with an insight of business
might be able to find out things
better for the investing public and
might create greater confidence in
the investing public by asking for
suitable amendments in the prospec-
tuses, if they are found necessary.

Under the Bill it is provided that
the question of refusal of transfers
should also be referred to the Central
authority., Refusals of transfers are
done by various companies under two
heads. One is that in the last few
years after the war some people
captured the shares of the various
companies and ultimately brought
about a change in the management.
To stop that, transfers are rejected.
But there are cases where the manag-
ing agents or the managers of the
companies refuse transfer for reasons
best known to themselves. They
want to get all the control to them-
selves and to some extent they des-
troy the negotiability of shares.
Therefore, it is desirable, even if the
Central Authority which has got to
determine this question of refusal of
transfer would be the Government,
that red tape should not creep in,
since the result would be delay
which destroys the negotiability of
shares. It will take time and there-
fore impair the flow of capital.

The next point that will have to
be looked into is minimum subscrip-
tion. In various cases, on account
of this fizive being kept at a very
low amount, the result has been that
companies started in the years be-
ween 1947 and 1951, have found
themselves faced with dearth of capi-
tal. This is also a very important
aspect- which has got to be looked
into and the Central Authority—an
independent commission—constitu-
ted with independent people might
be able to look into this matter
better than a Government Depart-
ment. These are the reasons for
which we would prefer an indepen-
dent comission than a Government
Department.
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Under section 105, there is a power
to refuse transfer. The power has been
given to refuse transfer by the manag-
ment subject to a right being given
in the articles of association. If a
transfer is refused a shareholder has
got a right to make an appeal to the
Central Government and get a deci-
sion within two months. I would
here like to refer to paragraph 43 of
the Company Law Committee Re-
port.

“We are aware that in some
cases the right to refuse to re-
gister transfer has been misused
by the Directors and the argu-
ment about the negotiability of
shares is not without force. We’
would also add that the London
Stock Exchange and the leading
Stock Exchanges in India them-
selves, Calcutta, Bombay and
Madras, do not wish to grant pro-
tection........ in favour of re-
taining the directors’ power fo
refuse transfer of fully paid up
shares is not strong.”

Shri Dhage: Please read the next
sentence.

Shri Maganlal: Their opinion has
been, of course, according to the
Bill. What they say is that the argu-
ment in favour of refusal to transfer
fully paid-up shares is not strong.

Shri Desal: You say that they do
not come to the logical conclusion.

I have got a few instances here, where
transfers have been refused for no
reason, except that none should have
any large, or even a little interest in
the company.

The first is the Warden Insurance.
The shareholders of this company
have told us that the management of
this company does not transfer shares
and keep on buying shares in the
market. As they would not transfer
the buyer has tosell shares in the
market at lower prices. The other is the
case of the Khandesh Spinning and
Weaving Company, where the same
practice is being followed. The
third is the case of Western India
Insurance Company. A share-

holder of this company has got nine
shares. Ownership of twenty shares
is the qualification for a Director-
ship of the company, but the com-
pany would not transfer 11 shares
to the name of the same party who
has got nine shares, because the
Directors are afraid that he might be-
come a Director. The same is the
case with Maharashtra Sugar Co. I
know from authentic sources that
this company does not allow transfer
of shares to people outside, or who
are not within the circle of the

management.

Therefore, our proposal in this
paragraph is this that the onus of
refusing the transfer should not be
on the company itself. If the com-
pany refuses a transfer they should
approach the Central Government,
and Government may give a decision.
If they are convinced with the ex-
planation of the company then the
share may not be transferred. A
single small shareholder is not in
position to fight out for his rights.

Under the articles of association the
managing agents are not expected to
give the reasons for refusal of trans-
fer. In these circumstances the onus
of refusal should not be on the manag-
ing agents and they should approach
the Government if they want ¢to
refuse transfer.

Pandit Upadhyay: Why not suggest
that they should give the reasons?

Shri Maganlal: I now come to

_section 199, regarding rights of mem-

bers of Holding Companies. We
have cases where a holding company
is a hundred per cent. holder of equity
capital of a subsidiary one. In the
meeting of the holding company,
shareholders require the managing
agents to give explanation about
the hundred per cent. investment of
their capital in subsidiaries and cases
have happened where such explana-
tions have been refused. I have be-
fore me a suit filed by a shareholder
of a holding company, Mr. R. K.
Motishah against the Premier Cons-
truction Comp-n where, in 1952, he



says the Chairman refused to supply
dinformation relating to 1952. In the
year 1953 the Chairman of the same

<company in his opening remarks told .

the shareholders that he would not
£ive any information beyoned what is
.given in the annexed balance sheets
of the subsidiaries. I may add, for
the information of the Committee
ghat\ Shri Parekh, my colleague, was
Dresent at the meeting when this
refusal to give information was made.

We, therefore, submit, that it should
sbe provided that it should be within
the rigitls of the shareholders of a hol-
«ding company to ask for information
from the managing agents at the
time of the annual general meeting
-about the subsidiaries and the manag-
.ing agents should be bound to give
‘this information to the shareholders.
1 think this is a legitimate right. If
%his hundred per cent. subsidiary of
the holding company was not a sepa-
xate unit and had been a part and
parcel of the parent company, any
information asked for would have
dbeen given. If the device is used to
«create subsidiaries with a view to
give no information to the parent
company shareholders, I think it
‘would defeat the very object of
annual general meetings, where the
wowners of the company are to be sup-
plied information about the working
-of various concerns. We have, there-
fore, suggested that a provision
:should be made to the effect that the
holding company should give all
‘information about the subsidiaries to
‘the shareholders of their parent com-
‘pany.

‘Clause 220: Investigation of affairs of
a company by members.

We have only asked for a small
wchange. We have suggested that the
number should be reduced to 100.

Clause 307: Managing Agency of a
subsidiary.

‘1 wish to submit here that the main
function of the managing agents is,
besides management, to provide
finance to the company. When a
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holding company starts a subsidiary
company, a large part of the finance
is procured by the holding company
for the subsidiary company. So,
the main function of the managing
agents acting as flnancier ends.
Therefore, we have submitted
that the managing agent of a subsi-
diary should be the holding company
and not a separate managing agency
firm.

To cite a small case, a company
called the Premier Construction
Company has a number of subsidia-
ries. The managing agents in the
year 1953 have drawn from all the
subsidiary companies a commission
to the extent of Rs. 7 to 8 lakhs,
Besides that, it is provided that they
get one-third out of the reserves
which are provided in the companies.
While the managing agents get such
a large amount, the shareholders of
the Premier Construction Company on
their equity capital do not get even
3% to 4 lakhs of rupees. That point
aside, I want to emphasise that loans
given to Hindustan Construction and
Indian Hume Pipe Companies which
are subsidiaries of this company, are
given by banks on the guarantee of the
Premier Construction Company. A
sum of Rs. 80 lakhs have been bor-
rowed by the subsidiary companies
of this holding company and the
finance procured is by a guarantee of
the holding company. Therefore, we
want to submit that the managing
agents of subsidiary companies should
be the holding company itself and not
another set of managing agents.

Shri Gandhi: What commission do
they charge for this guarantee? Do
they charge any commission on it?

Shri Maganlal: They charge no
commission on it, but they are manag-
ing agents of the subsidiaries and w8
such they get 10% commission ol
profits.

Clause 296: Calculation of Commigplen.

The period provided is two years,
we want it to be reduced to six
months.

e



[Shri Maganlal]

Clauses 338 and 340.

We have the strongest objection to
these sections.

Special Resolutions

In various sections it has been
provided that special resolutions are
a necessity, Our firm view ig that
as these refer to very vital matters
like appointment of directors, con-
tracts between a company and direc-
tors, holding offices of profit, etc,
the provisions in these clauses should
not be whittled down.

Clause 44 requires the bholding com-
pany to hold shares in its own name.
In some companies, shares are held in
the name of the directors ot the com-
pany, and this is sometimes abused
in the sense that the votes are used
for personal purposes. I would not
be able to give you a concrete example
where this misuse has been done, but
I can indicate to you how it could be
misused.

In the case of the Premier Cons-
truction Co., and its subsidiaries,
there is a very large holding of shares
in respect of the Scindia Steam Navi-
gation Co. If the shares are not held
in the name of the holding company,
i.e.,, the Premier Construction Co,,
and if the shares are held in the name
of the directors of the Premier Con-
struction Co., the directors may be
able to use these votes otherwise than
for the interests of the Premier
Construction Co., and therefore we
believe that the holding company
should have the shares in its own
name except for qualification purposes
which is provided in clause 44.

Clause 330 of the Bill provides that
excess profits tax and business profits
tax should be deducted for the pur-
pose of calculation of net profit.
From certain quarters it has been
contended that this should be deleted.
We are strongly of the view that these
should be deducted. Of course, the
excess profits<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>