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INTRODUCTION

I, the Chairman, Committce on Subordinate Legislation having been
authorised by the Committee to submit the report on their behalf, present
this Sccond Report.

2. The matters covered by this Report were considered by the
Committce at their sittings held on 28 October, 1993, 7 Sepiember, 1994,
5 September, 1995 and 16 October, 1996.

3. The Committee took oral evidence of the reprcsentatives of the
Ministry of Law, Justice and Company Affairs (Legislative Department)
and Ministry of Surface Transport. The Committee wish to express its
thanks to the representatives of the Legislative Department and Ministry
of Surface Transport for furnishing the desired information.

4. The Committce considered and adopted this Report at their sitting
held on 16 October. 1996. The Minutes of the sittings relevant to this
Report are appended to it.

5. For facility of reference and convenience. recommendations/observa-
tions of the Committee have been printed in thick type in the body of the
Recport and have also been reproduced in consolidated form in Appendix I
to thc Report.

New Denr: KRISHAN LAL SHARMA.
October. 1996 Chairman,
Commiree on Subordinate

. Legislarion.

(v)



CHAPTER 1

NEW MANGALORE PORT TRUST EMPLOYEES (RECRUITMENT,
SENIORITY AND PROMOTION) REGULATIONS, 1980

(A)
PROMOTION AVENUES FOR CLASS IV EMPLOYEES

As per the cxisting provisions in thc New Mangalore Port Trust
Employces (Recruitment, Scniority and Promotion) Regulations, 1980,
90% of thc posts in class III like LDC, Cashicr, Tclephone Operator,
Teleclerk are provided to be filled up by transfer or promotion from
amongst the work Assistants and Workmates of the port with 3 years’
scrvice in the respective grade, failing which by direct recruitment and
remaining 10% of the posts arc provided to be filled up by departmcntal
limited examination for class IV cmployces of the port. It was secn that no
provision for promotion of the class IV employces were made in the
rcgulations in respect of thosc cmployecs who did not fulfill the qualifica-
tion and cxpcricnce prescribed for departmental cxamination or who would
not pass that dcpartmental cxamination. As a result many class IV
cmployccs who had rendered cven 15 ycars of service got deprived of any
promotion. With a vicw to clarify the mattcr, the Committce took oral
cvidence of the Ministry of Surface Transport on 5 Septcmber, 1995.

1.2 During oral cvidence, Captain A.N.M. Kishore, Chairman of the
Ncw Mangalorc Port Trust statcd that promotional avcnucs are open in
thc New Mangalore Port Trust Employces Regulations for class IV
cmployccs for promotion to class 11l as 10% rescrvation has been made for
class 1V catcgorics on the basis of departncntal test. He stated that these
10% rescrved posts for class [V cmployecs are generally on clerical sidc.

1.3 On bceing asked whether there was any proposal made by Port Trust
to thc Government for automatic promotion to Class III from Class IV,
aftcr putting in a particular period of scrvice, Shri C. S. Khairwal, Joint
Sccrctary (Ports) informed that the proposai received from the NMP Trust
for giving promotion to thosc class IV cmployces who have completed
15 ycars of scrvicc. The Ministry of Finance, who was consulted in the
mattcr, has agreed that class IV cmployces who have put in 15 years of
scrvice may be given onc promotion on personal basis as a onc time
cxception. As a rcsult, those class IV cmployces who have now complcted
15 ycars of scrvicc would be promotcd to class III posts.

1.4 The rcprescntative of the Ministry informed the Committee that
giving of one time promotion mcant that Ministry of Finance would have
to be approachcd every time for giving such promotions to the class IV
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cmployces who have complcted more than 15 ycars of scrvice, as there is
no such cxpress provision of automatic promotion in the cntirc NMPT
rcgulations. Shri Khairwal thc Joint Sercrctary (Ports) further stated that a
general criteria is that a person should get atleast two promotions in a
carcer of 32 ycars of service. Spcaking about trcating the promotion to
class III catcgorics aftcr complection of 15 ycars scrvice as one timc
promotion, Shri Khairwal stated that the Finance Ministry have bcen
insisting that whenever any exception is made, it has to be referred to
thcm because it is not only the port trust but other Public Undcrtakings
and Governmental Departments also where they have to sce the repercus-
sions. That is why, last ycar thcy had agrced that whosocver has completed
15 ycars of service can be given the next promotion. Now they have again
agrced to give onc time promotion as an cxception.

1.5 The Committee feel that in"the absence of any provision for automatic
promotion of class IV employees in the Regulations of 1980, the fate of class
1V staff who have completed 15 years of service in the post would entirely
depend upon the Port Authority who may or may not send the proposal for
promotion of class IV staff in time to the Ministry. The Committee also feel
that the existing procedure followed by Ministry for promotion of class 1V
staff is an ad hoc arrangement and is not a solution to the problem of lack
of promotional opportunities for these categories of employees. The Com-
mittee agree with the view of the representative of the Ministry that a class
IV employee should get at least two promotions in a career of 32 years.

1.6 The Committee, therefore, recommend that the New Mangalore Port
Trust Employees (Recruitment, Seniority and Promotion) Regulations, 1980
should be suitably amended so as to include an express provision for time
bound promotion for those class IV employees who have put in 15 years of
service in the port trust.

(B)

1.7 Rcgulation 10 of the Ncw Mangalore Port Trust Employces
(Recruitment, Scniority and Promotion) Regulations, 1980 recad as
under:—

“10. Discharge or rcversion of cmployees on Probation.— (1) An
employec on probation who has no lien on any post shall be
liable to be discharged from scrvice at any time without
notice if—

(a) on the basis of his pcrformance or conduct during the period of
probation, he is considercd unfit for further retention in service; or

(b) if on the reccipt of any information relating to his nationality,
age, hcalth, cducation and other qualifications or antecedents, the appoint-
ing authority is satisficd that he is incligible or otherwise unfit for being
continucd in scrvice.



(2) An employee on probation who holds a licn on a post may be
reverted to such post at any time in any of the circumstances specified in
sub-regulation (1).

(3) An employee on probation who is not considered suitable for
confirmation at the end of the period of probation prescribed in regulation
8, shall be discharged or reverted in accordance with sub-regulation (1) or
sub regulation (2), as the case may be.

1.8 It was noticed from the aforesaid regulation that the appointing
authority has been vested with the power to discharge or revert an
employce to the post held by him prior to appointment in the service in
case he is not found fit for permanent appointment. However, there was
no provision in the regulation for recording of reasons in writing by the
appointing authority before taking such action against an employee. It was
felt that lack of such safeguard may result in an arbitrary. use of
discretionary power by the appointing authority. The matter was, there-
fore, taken up with the representative of the Ministry of Surface Transport
who appcared before the Committee for oral evidence on 5 September,
1995.

1.9 During the evidence, on being asked whether any opportunity of
being heard was given to a person in case he was not considered suitable
for confirmation at the end of the probation period and whether such
rcasons were recorded in writing and conveyed to the affected person, the
Joint Sccretary (Ports) stated that there is a Departmental Committee of
the Port Trust consisting of three ta five persons which goes into the aspect
of the performance of the probationers. For this purpose, the Committee
considers the report given by different officials in respect of these
probationers and if the Committee does not find a probationer to be
suitable, the probation period is extended and the person concerned is
informed in the matter. The probationer can represent his case to the
appointing authority. He also informed that though there are no rules as
such but there are the instructions issued by the Department of Personnel
in this regard.

1.10 The Committee note that the existing provisions in the New
Mangalore Port Trust Employees (Recruitment, Senlority and Promotion)
Regulations, 1980 dealing with probation of employees do not provide far
recording of reasons by the appointing authority before discharging a
probationer who has no lien on any post or reverting an employee to the
post held by him prior to his appointment in the extant service, in case he is
not found fit for permanent appointment. The Committee are not satisfled
with the plea taken by the Ministry that such an affected probationer can
represent his case to the appointing authority, as it has been accepted by the
Ministry that such provision is not in the rules but only mentioned In the
Instructions issued by the Department of Personnel and Training.

1.11 The Committee are of the view that guidelires are ao substitute for
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the statutory rules. Further, in the absence of a provision in the regulation,
a probationer is unlikely to know the right given to him to represent his
case before the appointing authority in case of adverse action against him.
The Committee are further of the view that a person on probation, who is
being discharged or reverted as the case may be or whose probation period
is being extended has a right to know about the reasons for such an action
against him. Further more, such reasons should also be recorded in writing
by the appointing authority to avoid any arbitrary use of such discretionary
power being exercised by the appointing authority.

1.12 The Committee, therefore, recommend that the New Mangalore Port
Trust Employees (Recruitment, Seniority and Promotion) Regulations, 1980
should be amended to include a provision therein that where it is proposed
to terminate the employment of a probationer whether during or at the end
of the period of probation, for any specific fault or on account of his
unsuitability for the service, the probationer shall be apprised of the
grounds of such proposal and given an opportunity to show cause against it,
before orders are passed by the competent authority. It must also be
ensured that his explanation in reply thereto is given due consideration.



CHAPTER II

THE MINISTRY OF DEFENCE ARMED FORCES HEADQUAR-
TERS AND INTER-SERVICE ORGANISATIONS (LIBRARY AND
INFORMATION OFFICER, ASSISTANT LIBRARY AND INFORMA-
TION OFFICER AND SENIOR LIBRARY AND INFORMATION
ASSISTANT) RECRUITMENT RULES, 1994 (SRO 166 OF 1994)

The Ministry of Defence Armed Forces Headquarters and Inter-Service
Organisation (Library and Information Officer, Assistant Library and
Information Officer and Senior Library and Information Assistant)
Recruitment Rules, 1994 were published in the Gazette of India, Part II,
Scction 4, dated 8 October, 1994. It was observed therefrom that as per
scheme of column 10 of the schedule in case of library and information
officer, the probation period for direct recruits was only one year whereas
it was two years for promotees with equal qualification. The matter was
rcferred to the concerned Ministry of Defence for ascertaining the
rationale behind prescribing a longer probation period for promotees as
compared with that of the direct recruits and for treating the candidates at
two different footings in thc matter of probation. In their reply dated 17
Fcbruary, 1995, the Ministry stated as under:—

“that as per instructions contained in Department of Personnel and
Training O.M.No. AB 14017/12/87-Estt. (RR) dated 18 March,
1988 (Para 3.11.2, Part III of guidelines on frammg/amcndmcnt/
relaxation of recruitment rules)—

(a) when promotion is made from one Group to another, two
years’ probation period is to be prescribed; and

(b) for direct recruits to posts carrying a pay scale the minimum of
which is Rs. 5000~ or above or to posts for which the maximum
age limit is 35 years or above and where no training is involved,
period of probation to be prescribed one year.”

2.2 In the case of Library and Information Officer, the Ministry~of
Dcfence stated as under:

“...the age limit for direct recruits is forty years, no training is
involved and promotion is from Group B (viz., Assistant Library
and Information Officer) to Group A. The period of probation
prescribed in the recruitment rules is, therefore, in accordance with
the above mentioned guxdclmcs of the DOPT. It may also be
mentioned that the provisions made in the recruitment rules
in regard to period of probation are in confirmity with the
Model Recruitment Rules issued by DOPT, vide their

5
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O.M. No. AB 14017/43/91-Estt. (RR) dated 22 February, 1993 for
adoption by all the Ministries’/Departments.”

2.3 On 8 March, 1995, the attention of the Ministry of Personnel, P.G.
& Pensions (Department of Personnel and Training) was drawn to the
following recommendations contained in para 7 of their Twelfth Report
(Tenth Lok Sabha) and were requested to suitably revise their guide-
lines:—

“The Committee note from the reply of the Ministry of Personnel,
Public Grievances and Pensions (Department of Personnel and
Training) that their instructions do not cover a situation where
recruitment rules for any post simultancously provide for direct
recruitment as well as promotion in regard to prescribing the
period of probation. However, the Ministry are of the view that
ordinarily, the period of probation prescribed for appointees to a
post should be same whether they are appointed by direct
recruitment or promotion. In the light of the above clarifications,
the Committee hope that there should be no difficulty for the
Ministry of Health and Family Welfare to amending the recruit-
ment rules to prescribe a uniform period of probation both for
direct recruits as well as the promotees in all fairness. The
Committee desire the Ministry to bringforth the requisite amend-
ment at an early date. The Committee would also like the Ministry
of Personnel to suitably revise their instructions to make them
unambiguous fdor facility of the administrative Ministries/Depart-
ments.” *

2.4 On 17 May, 1995, the Ministry of Personnel, Public Grievances and
Pensions (Department of Personnel & Training) revised their guidelines for
framing of Recruitment Rules vide O.M. dated 20 April, 1995 prescribing
the uniform period of probation for both promotees and direct recruts.

2.5 On 19 May, 1995, the Ministry of Defence were again requested to
amend the rules accordingly on the basis of the revised instructions issued
by the Department of Personnel and Training regarding uniform period of
probation where recruitment is made both by promotion and direct
recruitment.

2.6 The Committee note that on being pointed out the Ministry of Defence
have issued an amendment vide SRO 227 published in the Gazette of India,
Part II, Section 4, dated 25 November, 1995 prescribing a uniform period
of probation to one year for both direct recruits and promotees in column
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10 of the Schedule appended to the Ministry of Defence Armed Forces
Headquarters and Inter-Service Organisations (Library and Information
Officer, Assistant Library and Information Officer and Senior Library and
Information Assistant) Recruitment Rules, 1994.



CHAPTER Il

RECOVERY OF DEBTS DUE TO BANKS AND FINANCIAL
INSTITUTIONS BILL, 1993. (BILL NO. 59 OF 1993)

The Recovery of Debts Due to Banks and Financial Institutions Bill,
1993 (Bill No. 59 of 1993) was introduced in Lok Sabha on 13 May, 1993.
It was observed from the Memorandum of Delegated Legislation appended
to the Bill that certain matters were to be regulated by issue of
notifications and certain other matters were to be provided by issue of
rules by the Central Government in accordance with the provisions of the
Bill. Whereas the Bill contemplated to lay the rules before the Houses and
to subject them to modification by the two Houses of Parliament as per
provisions contained in Clause 36, no such provisions were made for laying
and modification of the Notifications to be issued in exercise of the powers
of delegated legislation under the Bill.

3.2 The matter was referred to the Ministry of Finance on 25 May, 1993
for sceking clarification as to what actions were contemplated to be taken
for placing such notifications before the two Houses of Parliament for
modification etc.

3.3 The Ministry of Finance in consultation with the Ministry of Law,
Justice and Company Affairs furnished a reply on 14 September, 1993
clarifying the basis for adopting the laying formula as indicated in Clause
36 of the Bill as under:—

“The Lok Sabha Secretariat have mentioned that whereas clause 36
of the said Bill makes a provision to lay the rules before the Houses
of Parliament which will make such rules subject to modifications by
both the Houses of Parliament, no similar provision has been made
for laying the notifications to be issued undcr the various provisions
of the said Bill. In this connection, it may be mentioned that
according to model clauses approved by the Committee on Subordi-
nate Legislation vide paragraphs 33-34 of ine Second Report (Fifth
Lok Sabha), only rules are required to be laid before both the
Houses of Parliament. The said model clause is being incorporated
generally in all the Bills which are introduced in Parliament. It may
also be added that in order to give effect to the recommendations
made by the Committee on Subordinate Legislation [Kindly refer
paragraph 320 of the 18th Report (7th Lok Sabha)] approximately
200 Acts have been amended by the Delegated Legislation Provisions
(Amendment) Act, 1983 (20 of 1983) and the Delegated Legislation
Provisions Amendment Act, 1985 (4 -of 1986) to bring the laying
provisions in the said Acts in conformity with the said model clause.
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Thus it will be observed that generally the laying formula only deals
with laying of rules before both the Houses of Parliament. However,
depending on the nature of the powers delegated to the executive to
issue notifications of orders, various types of laying provisions are
incorporated in Parliamentary Legislation. For example, Section 118
of the Industries (Development and Regulation) Act, 1951 provides
that a copy of every order proposed to be notified shall be laid in
draft beforc cach House of Parliament, while it is in session for a
total pcriod of 30 days. The proposed order shall not be made or, as
the casc may be, shall be made only in such modified form as may be
agreed upon by both the Houses. Under section 7 of the Customs
Tariff Act, 1975 power has been conferred on the Central Govern-
ment to increase or reduce the duty specified in the First Schedule of
the said Act by notification. Under sub-section (3) of that section the
said notification is rcquircd to be laid before each House of
Parliament, if it is sitting, as soon as may be after the issue of the
notification, and if it is not sitting, within 7 days of its re-assembly.
Under the said sub-scction the Central Government shall seck the
approval to the said notification by a resolution moved within a
period of 15 days begining with the day on which the notification is
so laid before the House of the People and the notification will be
subject to any modification made by the House. A similar provision is
also contained in scction 3 of the Central Excise Tariff Act, 1985 (5
of 1986). Similarly section 159 of the Customs Act, 1962, relating to
laying of rules and certain notifications, provides that every notifca-
tion issued under Section 11 (prohibiting importation or exportation
of goods) scction 118 (notifying goods for the purpose of checking
illcgal import, circulation or disposal of such goods) section 14
(fixation of tariff values for any class of imported goods or export
goods), Section 25 (granting exemption from duty of customs) etc.,
shall be laid before each House of Parliament. Thus it will be
obscrved that the requirement for laying certain notifications before
cach House of Parliament under the said Acts is because the nature
of powcer delcgated to the exccutive in these cases is legislative in
characicr.,

In the light of above, a scrutiny of provisions of the Recovery of
Dcbts Duc to Banks and Financial Institutions Bill, 1993 under which
the notifications can be issued, indicates that such notifications only
dcal with the matters of administrative detail.

Under Clause 1(4), the Central Government has been empowered
to specifiy the amount within the parameters laid down in that clause
by Parliamcnt and such amount cannot be less than Rs. 1 lakh.
Under Clause 2(h), the Central Government can specify certain other
financial institutions which upon such notification can file cascs
for rccovery of loans under the provisions of the Bill. The said
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notification can only be issued having regard to the guidelines
indicated in the clause. Further, clauses 3 and 8 of the Bill enable the
Central Government to ecstablish Debts Recovery Tribunals and
Debts Recovery Appellate Tribunals for the purpose of hearing and
deciding cases which will be filed under the said Bill. Such notifica-
tions will also specify the territorial jurisdiction of the said Tribunals.
Clauses 4 and 9 of the Bill empower the Central Government to
appoint the Presiding Officers of the said Tribunals. As the notifica-
tions to be issucd under the aforesaid provisions will be issued within
the parameters or guidelines indicated in the relevant provisions or
will deal purely with administrative matters, it may not be necessary
to lay the said notification before Parliament.

It may, therefore, be seen that while incorporating the laying
formula in Clause 36 of the Bill, the matter had becn examined in the
light of existing recommendations of the Committee on Subordinate
Legislation. We are not aware of any recommendations made by the
Committee on Subordinate Legislation whereunder all the notifica-
tions to be issucd under an Act are required to be laid before
Parliament.”

3.4 The Committce considered the aforesaid rcply of thec Ministry at
their sitting held on 28 October, 1993 and decided to hear oral evidence of
thc representatives of the Ministry of Law, Jusitce and Company Affairs
for further clucidation of the facts;

3.5 On 7 Scptember, 1994 the representatives of the Ministry of Law,
Justice and Company Affairs (Legislative Department) appeared before
the Committee for oral evidence. During the course of evidence, the
Committee desired the Ministry to furnish a written clarificatory note
rcgarding the critarion being followed by them to determine whether an
‘order’ is an ‘“Administrative Order” or a “Legislative Order” and also
obtain the opinion of the Attorncy General of India in this regard.

3.6 In a communication dated 25 April, 1995, the Ministry Informed
that the matter has alrcady been referred to the Attorney General of India
to obtain his opinion in the matter by the Department of Lcgal Affairs and
thc opinion is awaited. Pending reccipt of the opinion of the Attorney-
Gceneral of India, the Ministry enclosed a clarificatory note on the issue.
(Plcase see Appendix III).

3.7 In a subsequent communication dated 23 may, 1995, the Ministry
cnclosed the opinion of the Attorncy-General of India regarding the
critcria under law to be followed to dectermine whether an order is
administrative or legislative in nature and whether the notifications to be
issucd under the Recovery of Debts duc to Banks and Financial Institu-
tions Act, 1993 are legislative or administrative in nature. (Plcase see
Appendix IV).

3.8 The Committee note that as per the opinion of Attorney-General of
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India Sections 1(4), 3 and 8 of the Act are legislative In nature whereas
Section 2(h), the Attorney-General has opined that such notification would
be an administrative in nature because it would involved issue of specific
direction to bring a particular institution within the purview of the Act,
having regard to the business activity and the area of operation of that
particular institution.

3.9 The Committee, after going through the opinion of the Attorney-
General of India, observed that it is functionally a composite phenomenon
to distinguish between Administrative and Legislative Orders. If looked in
microscopically, its spectrum shows varied shades of Legislative and
Administrative Orders. But this type of examination is not possible in day to
day working, because Administrative functions includes a bit of all the
three, and is an admixture of Executive, Legislative and Judicial. The
distinction between Legislative and Administrative is often not clear, the
distinction between the Legistator and Administrator is much more obvious.
Whether the order of Government falls within Legislative or Administrative,
it depends on the type and quantum of Administrative discretion vested in
the Administrative authority and also on the condition of procedural
conformity. In the instant case, Attorney-General opined that notification
issued under Section 2(h) would be an administrative order are not
required to be laid on the Table of both the Houses.

3.10 The Committee, therefore, recommend that the notifications issued
under Sections 1(4), 3 and 8 of the Recovery of Debts Due to Banks and
Financial Institution Act, 1993 should be laid before the two Houses of the
Parliament. The Committee desire the Ministry of Finance/Ministry of
Law, Justice and Company affairs to take appropriate action to ensure the
laying of the aforesaid notifications before the two Houses of Parliament.

New DEeLH1; KRISHAN LAL SHARMA,
October, 1996 Chairman,
Committee on Subordinate

Legislation.
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APPENDIX-I

(Vide para 5 of the Introduction)

Summary of Recommendations made in the Report of the Committee on
Subordinate Legislation (Eleventh Lok Sabha)

SL.

No.

1

Reference

to para
No. in the
Report

2

Summary of Recommendations

3

1.5

1.6

New Mangalore Port Trust Employees (Recruitment,
Seniority and Promotion) Regulations, 1980.

The Committce fecl that in the abscnce of any
provision for automatic promotion of class IV
cmployces in the Regulations of 1980, the fate of
class IV staff who have complcted 15 ycars of service
in the post would entirely dcpend upon the Port
Authority who may or may not scnd the proposal for
promotion of class IV staff in time to the Ministry.
The Committec also fcel that the cxisting procedure
followed by Ministry for promotion of class IV staff is
an adhoc arrangement and is not a solution to thc
problem of lack of promotional opportunitics for
these categorise of cmployees. The Committee agree
with thc view of the rcpresentative of the Ministry
that a class IV employcec should gct at icast two
promotions in a career of 32 ycars.

The Committce thercforc, recommend that the
Ncw Mangalore Port Turst Employces (Recruitment,
Scniority and Promotion) Rcgulations, 1980 should
bc suitably amended so as to include an cexpress
provision for time bound promotion for thosc class
IV employees who have put in 15 ycars of scrvice in
thc port trust.

15
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1.10

1.12

The Committcc note that the existing provisions in
the New Mangalore Port Trust Employees (Recruit-
ment, Scniority and Promotion) Regulations, 1980
dcaling with probation of employees do not provide
for rccording of rcasons by the appointing authority
before discharging a probationer who has no lien on
any post or reverting an employee to the post held by
him prior to his appointment in the extant service, in
case hc is not found fit for permanent appointment.
The Committce arc not satisfied with the plea taken
by the Ministry that such an affected probationer can
represent his case to the appointing authority, as it
has been accepted by the Ministry that such provision
is not in the rules but only mentioned in the
instructions issued by the Department of Personnel
and Training.

The Committec are of the view that guidclines are
no substitutc for the statutory rules. Further, in the
absencc of a provision in the regulation, a proba-
tioner is unlikely to know the right given to him to
represent his case before the appointing authority in
case of adversc action against him. The Committee
arc further of the view that a person on probation,
who is being discharged or reverted as the case may
be or whose probation period is being extended has a
right to know about the reasons for such an action
against him. Further more, such reasons should also
be rccorded in writing by the appointing authority to
avoid any arbitrary use of such discretionary power
being cxercised by the appointing authority.

The Committee, thercfore, recommend that the
New Mangalore Port Trust Employees (Recruitment,
Seniority and Promotion) Regulations, 1980
should be amended to include a provision therein
that whcre it is proposed to terminate the employ-
ment of a probationer whether during or at the end
of the period of probation, for any specific fault or
on account of his unsuitability for the service, the
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———

3

2.6

3.8

39

probationcr shall be appriscd of the grounds of such
proposal and given an opportunity to show causc
against it, before orders arc passcd by the competent
authority. It must also be cnsurcd that his explana-
tion in reply thercto is given duc consideration.

The Ministry of Defence Armed Forces Headquarters

and Inter-service Organisations (Librarv and Informa-

tion Officer, Assistant Library and Information officer

and Senior Library and Information Assistant)
Recruitment Rules, 1994,

The Committce note that on being pointed out the
Ministry of Defence have issucd an amendment vide
SRO 227 published in the Gazette of India, Part II,
Section 4, dated 25 November, 1995 prescribing a
uniform period of probation to one year for both
direct recruits and promotees in column 10 of the
Schedule appended to the Ministry of Defence
Armcd Forces Hcadquarters and  Inter-Scrvice
Organisations (Library and Information Officer,
Assistant Library and Information Officer and Scnior
Library and Information Assistant) Rccruitment
Rules, 1994.

Recovery of Debts due to Banks and Financial
Institutions, Bill, 1993

The Committcc note that as per the opinion of
Attorney-General of India Sections 1(4), 3 and 8 of
the Act are lcgislativc in nature whereas Section 2(h),
the Attorncy-Genceral has opincd that such notifica-
tion would be an administrative in nature because it
would involve issue of specific dircction to bring a
particular institution within the purview of the Act,
having regard to thc business activity and the arca of
operation of that particular institution.

The Committee, aftcr going through thc opinion of
the Attorney-General of India, obscrved that it is
functionally a composite phenomcnon to distinguish
between Administrative and Legislative Orders. If
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looked in microscopically. its spcetrum shows varied
shadcs of Legislative and Adminsstrative Orders. But
this typc of cxamination is not possiblc in day to day
working, bccausc Administrative functions includes a
bit of all the three, and is an admixturc of Exccutive,
Legislative and Judicial. Thc distinction bctween
Icgislative and Administrative is often not clear, the
distinction between the legistator and Administrator
is much morc obvious. Whether the order of Govern-
ment falls within Legislative or Administrative, it
depends on the type and quantum of Administrative
discrction vested in the Administrative authority and
also on the condition of procedural conformity. In
the instant casc, Attorney-Gencral opined that notifi-
cation issucd, Attorncy-General opined that notifica-
tion issucd undcr Scction 2(h) would be an adminis-
trative order, arc not required to be laid on the Table
of both the House.

The Committce, thercfore, rccommend that the
notifications issucd undcr Scctions 1(4), 3 and 8 of
thc Rccovery of Debts Duc to Banks and Financial
Institution Act, 1993 should be laid before the two
Houscs of thc Parliament. The Committce desire the
Ministry of Financc/Ministry of Law, Justicc and
Company affairs to take appropriatc action to cnsure
the laying of the aforcsaid notifications before the
two Houscs of Parliamcnt.
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APPENDIX-II
[Vide para 4 of the Introduction)
MINUTES OF THE TWENTY-EIGHTH SITTING OF THE
COMMITTEE ON SUBORDINATE LEGISLATION

(TENTH LOK SABHA)
(1992-93)

The Committce met on Thursday, 28 October, 1993 from 15.30 to
16.1S5 hrs.
PRESENT
Shri Amal Datta — Chairman
MEMBERS
Shri R. Dhanuskodi Athithan
Shri Ram Niwas Mirdha
Shri Shravan Kumar Patcl
Shri Mohan Singh
Kumari Frida Topno

S va v

SECRETARIAT
1. Shri S.C. Gupta — Joint Secretary
2. Shri R.K. Chatterjec — Deputy Secretary
3. Shri Ram Kumar — Under Secretary.

2. The Committce considcred Mcmoranda Nos. 72 to 77 as
follows:—

'3_9 T e
(vi) THE RECOVERY OF DEBTS DUE TO BANKS AND

FINANCIAL INSTITUTIONS BILL, 1993 (BILL No. 59 of 1993)
(MEMORANDUM No. 77)

10. The Committee noted from the Memorandum of Delegated
Legislation appended to the Recovery of Debts due to Banks and
Financial Institutions Bill that certain matters were to be regulated by
issuc of notifications and certain other matters were to be provided
by issue of rules by the Central Government in accordance with the
provisions of the Bill and whereas the Bill contemplated to lay the
rules before the two Houses and to subject them to modification by
dclcgated legislation under the Bill though the same were of

*Omitted portion of the minutes are not covered in the Report.
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the two Houses of Parliament as per provisions contained in clause 36, no
such provisions were made for laying and modification of the so called
notifications to be issued in excrcise of tht powers of lcgislative character
as per thc memorandum of delegated legislation appended to the Bill.
Sincc a lcgislative power was being exercised in issue of such notifications,
thc Committce saw no rcason as to why the Parliament should be deprived
of their lcgitimate right of supervision in the case of such notifications.

Since thc matter was of far reaching consequences, the Committee
decided to discuss it in rather some detail with the representatives of the
Ministry of Law, Justicc and Company Affairs (Legislative Department) to
scttle it oncc for all.

The Committee then adjourned.



XLV
MINUTES OF THE FORTY EIGHTH SITTING OF THE COMMITTEE ON
SUBORDINATE LEGISLATION (TENTH LOK SABHA)
(1993-94)

The Committec on Subordinate Legislation met on Wedncsday, 7
September, 1994 from 1500 to 1600 hours.

PRESENT

Shri Amal Datta — Chairman

MEMBERS

2. Shri M.VV.S. Murthy
3. Shri Rajendra Kumar Sharma
4. Shri K.G. Shivappa
5. Shri Umrao Singh
SECRETARIAT
1. Shni P.D.T. Achary — Director
2. Shri Ram Autar Ram — Under Secretary

REPRESENTATIVES OF THE MINISTRY OF LAW (LEGISLATIVE DEPARTMENT)

1. Shn K.L. Mohanpuria —  Secretary
2. Shri K.N. Chaturvedi —  Additional Legislative Counscl
3. Shri TK. Vishwanathan  —  Joint Secretary and

Legislative Counsel

2. The Committee took oral evidence of the representatives of the Ministry
of Law (Legislative Department) with regard to the Recovery of Debts due to
Banks and Financial Institutions Bill, 1993.

23



24

3. During evidence, the Committee pointed out that the Recovery of
Debts due to Banks and Financial Institutions Bill contemplates laying the
rules before Parliament and subject them to modification by the two Houses
of Parliament as per the provisions contained in clause 36 of the said Bill. No
such provisions were made in the Bill for laying and modification of the
notifications to be issued in exercise of the powers of delegated legislation on
the ground that such notifications were administrative in character. The
Committee desired to know the criteria being followed to determine whether
an 'Order’ is an 'Administrative Order' or a 'Legislative Order' in so far as
their being laid before the two Houses of Parliament for modification was
concerned.

4. In response the Secretary, Legislative Department stated that
Parliament is Supreme and can scrutinise every order whether it was an
administrative order or a legislative order. Regarding the distinction between
a'legislative order' and an administrative order the Secretary stated that making
of rules, bye-laws etc. were all legislative functions. The notifications etc. are
administrative orders under delegated legislation, for facilitating the executive.

5.  The Committee, however, pointed out that it was not clear as to where
to draw a line between a rule or a regulation or a simple exercise of power
given by the legislature through notification and where it ceased to be legislative
power and became purely an administrative power. The Committee desired
the Law Ministry to make an indepth study of the matter and also to elicit the
opinion of Attorney-General in that regard and furnish it to the Committee at
the earliest. The suggestion was agreed to by the Sccretary, Legislative
Department of the Ministry of Law, Justice and Company Affairs.

[The witnesses then withdraw]

The Committee then adjourned.
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MINUTES OF THE SIXTY-SECOND SITTING OF THE COMMITTEE
ON SUBORDINATE LEGISLATION (TENTH LOK SABHA) (1995-96)

The Committec mct on Tuesday, 5 September, 1995 from 15.00 to 16.30
hours.

PRESENT
Shri Amal Datta—Chairman
MEMBERS

2. Shri V. Dhananjaya Kumar
3. Shri D. Pandian
4. Shri Rajendra Kumar Sharma
S. Shri Pratap Singh
SECRETARIAT
1. Shri S.N. Mishra — _ Additional Secretary
2. Shri Ram Autar Ram  — Deputy Secretary
3. Shri B.D. Swan —  Assistant Director

REPRESENTATIVES OF TIHE MINISTRY OF SURFACE TRANSPORT (PORTS)

1. Shri C.S. Khairwal, Joint Sccrctary, (Ports)
2. Capt. A.N.M. Kishore, Chairman, New Mangalore Port Trust
3. Shri K. Kalyanasundram, Under Secrctary (Ports)

2. The Committee took oral evidence of the representatives of the
Ministry of Surface Transport (Ports) regarding some points arising out of
thc New Mangalore Port Trust Employees (Recruitment, Seniority and
Promotion) Regulations, 1980.

3. During the ‘evidcnce, Joint Secretary, Ministry of Surface Transport
explained in brief about the New Mangalore Port Trust Employees
(Recruitment, Seniority and Promotion) Regulations which came into
bcing only in 1980 under Section 126 of the Major Port Trusts Act, 1963.
It is a new Port. There have been certain changes cven after 1980
dcpending upon the requirement of particular Port or whenever certain
changes arc required to be done then these are sent to the Government of
India for their considcration. Only aftcr approval, thesc are issued as
rcgulations.

4. On being asked whether these changes were made from time to time
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on the proposals made by the Port Trust and whether the similar changes
were also made in all the major ports or they differ, Joint Secretary stated
ihat it would differ from category to category. When there is one particular
category having same qualifications and requirements of duty, the changes
will be similar. But when the responsibilities and duties differ, the changes
may differ. In respect of Class IV and Class III categories, there are not
much of variations in different Port Trusts.

5. To a question as to what were the promotional avenues for Class III
and Class IV employees in the Port, the representative stated that there
arc 10% rcservation in promotion for Class IV to Class III category. In the
casc of office staff, typing test is held. Sometimes, even the educational
standards are rclaxed, and it is not necessary that they should possess
higher standards. In certain technical areas, qualification upto X standard
is rcquired but their experience is considered for the purposes of
promotion. He further stated that scniority is not alone the criteria but
there is a small trade test. Normally, for a peon to become a clerk, he
should have the minimum qualification of X standard and he would be
given thrce ycars time to pass the typing test.

6. On being asked whether any opportunity, for learning typing was
provided by thc Port Authority, the Chairman of the Port informed that
there is no such provision but for other catcgories there is a training
institutc in cach of the Ports. Normally, technical skills are being imparted
to thcm at these training institutes according to their skills and ability to
pcrform.

7. On bcing cnquired whcther there was any proposal made by the Port
Trust to thc Government so as to include a provision to the effect that
cmployce in Group C and Group D posts become cligible for promotion
on personal basis aftcr putting in 15 years of service, the representative
stated that the proposal was reccived from various Port Trusts for giving
promotion to cmployces who have completed 15 years of service. The
Ministry of Financc have also agrecd that as a one time personal
promotion may be given to those who have put in 15 years of service.

8. With rcgard to the question of time scale promotion, the
rcprescntative stated that normally everyone gets two promotions in a
carricr of 32 ycars of scrvice. The Finance Ministry have been insisting that
whencver any exception is made, it has to be referrcd to them because it is
not only the Port Trust but there are other public sector undertakings and
othcr Government Departments where the Government have to sece the
repercussions. That is why, last year also they had agreed to give
promotion to next catcgory after completion of 15 ycars of service in one
grade. Again thcy have agrecd that they should be given promotion as one
timc cxception.

9. On becing asked whether there was such provision in any public sector
undcrtakings, the rcprescntative stated that there is a provision for
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promotion in the recruitment rules after putting five years of service,
subject to the availability of vacancy. But there are cases where
discrcpancies are still there even after putting 15 years of service. As in the
casc of Mangalore Port Trust, thcre are 78 cases where the employees
have not becn promoted even after rendering 15 years of service.

10. Regarding consultation with the employees’ associations with regard
to service matters, the represcntative of the Ministry informed that the
views of the representatives of the labour unions are considered by the
Board. Regarding filling up of the posts, he informed that the reasons for
keeping the post in abeyance are explained in the booklet form, which is
reviewed every year and a copy of the same is also sent tu the Government
as per the provisions of the Act.

11. On the question of the procedure followed by the Port Trust
cmployees for seeking redressal of their grievances, the representative
informed the Committce that in each Port, one person is designated as
Director of Grievances to look into the matter whenever any
rcpresentation is made to him.

12. On being asked whether any opportunity of being heard was given
to a probationer in case an employee on probation who was not considered
suitable for confirmation at the end of the probation period and whether
such reasons were recorded in writing and conveyed to the affected person,
the representative stated that there is a committee consisting of three to
five persons which goes into the work done by those persons who have
been on probation and this committce considers the report which is given
by different officials in respect of these persons and if the committee does
not find him to be suitable, the probation period is extended and the
person concerned is informed in the matter. The probationer can represent
his case to the appointing authority. He informed that there is no rules as
such but there are the instructions issued by the Departmenf of Personnel
in this regard. The Committee suggested that these provisions should be
incorporated in the rules/regulations to obviate any arbitrary use of given
discretion.

[ Witnesses then withdrew ]
The Committee then adjourned.



MINUTES OF THE FOURTH SITTING OF THE COMMITTEE ON
SUBORDINATE LEGISLATION (ELEVENTH LOK SABHA)
(1996-97)

The Committee met on Wednesday, 16 October, 1996 from
11.00 hours to 12.00 hours.
PRESENT

1. Shri Krishan Lal Sharma — Chairman

MEMBERS

2. Shri V. Alagirisamy
3. Shri Vijay Kumar Khandelwal
4. Shri Thota Gopala Krishna
5. Shri V. Dhananjaya Kumar
6. Shri K.H. Muniyappa
7. Shri M. Baga Reddy
8. Shri Balai Roy

SECRETARIAT
1. Shri P.D.T. Achary — Director
2. Shri Ram Autar Ram — Deputy Secretary
3. Shri B.D. Swan — Assistant Director

2. The Committee considercd and adopted thc draft First and Second
Rcports with slight modifications.

3. The Committee thereafter decided to postpone thcir study tour
scheduled to be undertaken from 2 November, 1996+

4. The Committec also decided to hold thcir ncxt sitting at 15.00 hours
on 7 November, 1996.

The Committee then adjourncd.
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APPENDIX III
(Please see para 3.6 of the Report)

CLARIFICATORY NOTE FURNISHED BY THE MINISTRY OF

LAW RE: CRITERION BEING FOLLOWED BY THEM TO

DETERMINE WHETHER AN ‘ORDER’ IS AN ‘ADMINISTRATIVE
ORDER’ OR THE ‘LEGISLATIVE ORDER’

“Modern Statutes in addition to conferring powers on subordinate
authorities for making rules (popularly known as ‘delegated legislation’)
also confer power to make ‘Orders’. As a learned author on
Administrative Law has observed “There is no more characteristic
administrative activity than legislation” (H.W.R. Wade ‘‘Administrative
Law"” Sixth Edn., p. 848). Broadly stated while a rule is gencral in scope,
an order is specific in its application and its functions relate more
particularly to the execution or enforcement of some rules previously made
or of some provisions of the statute itself, to particular cases or classes of
cascs.

2. Since an order is specific in its application, further question arises as
to whether a particular order is ‘legislative’ or merely ‘executive’ in nature.
Generally speaking, it can be stated that if any order embodies the
decision in an individual case, it is an executive order. On the other hand,
if the order lays down a norm or standard according to which cases of the
same nature are to be disposed of, it would partake of the character of a
‘legislative’ order.

3. The distinction between an executive order and a legislative order is
thus one of degree and centers around the question whether the general or
individual aspect is predominant in the applicability of the order, that is to
say, whether the order seeks to determine the existing rights and liabilities
of named parties or is directed at future situations rather than particular
situations or persons.

4. The Chief characteristics of a legislative order are its generally and
prospectivity. Unlike an executive order which is binding on specific
persons only, a valid exercise of delegated legislation only, valid exercise
of delegated legislation (legislative order) by the administration is
addressed to, and sets standards of conduct for all to whom its terms
apply. It operates in advance and does not impose sanctions upon any
particular individual. A rule or regulation made by a delegated authority in
exercise of its powers of delegated legislation is addressed to indicated but
unnamed and unspecified persons or situations.

S. Power to give orders in specific cases is gencrally an executive power
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and an administrative function. The distinction between legislative order
and cxecutive order may. be briefly summed up as follows:—

(1) A legislative order formulates a general rule of conduct without
reference to particular cases and usually operates in future.

(2) An executive order regulates the performing of particular acts or
making of particular decisions involving the application of the
statute or rules made under it in particular cases.

6. However, a note of caution may be added. Mere generality may not
be the sole criterion for distinguishing a legislative order from an executive
order. For example, executive directions’Administrative instructions issued
by a supcrior authority to a subordinate authority for the guidance as to
how power is to be excrcised may be general, cut still such orders would
bc executive in nature. Scction 119 of the Iacome-tax Act, 1961 for
cxample, empowers the Central Board of Direct Taxes to issue such
orders, instructions etc. to Income Tax Authoritics Subordinate to it for
thc proper administration of the Income-tax Act.

7. Orders issued under section 3 of the Essential Commodities Act, 1955
have bcen held to be legislative orders. The Supreme Court in the Union
of India Vs, Cyanamide India Limited (AIR 1987 SC 1802) has expressed
the vicw that “price fixation” under the Essential Commodities Act which
has been done by means of Orders is a “legislative activity.” Hence, such
Orders would be legislative. But an order issued under section 19(1) of the
Motor Vchicles Act, 1988 revoking a driving licence would be considered
to be an executive order.

8. In another case, the Supreme Court while_dealing with section 3 of
the Imports and Exports (Control) Act, 1947, Union of India Vs. Anglo
Afghan Agencies (AIR 1968, SC P. 718) has held that the Import Trade
Central Policy containing a ‘Scheme’ was executive in nature. The
Suprcme Court observed:—

“that it is not the form of the order or the method of its publication or
the source of its authority which determines its true character, out its
substance.”(p. 723)

9. As a former Parliamentary Counsel of the United Kingdom has
observed, “The term ‘Order’ is used for instruments which have an
exccutive flavour aad express and obvious command. Very often their
effect is limited to a particular moment in time, rathcr than being
continuing” (Francis Bennion *‘Statutory Intcrpretation” 1954. (Page 150)

10. Thus, the distinction between legislative and cxccutive ovders does
not turn on the use of terminology. The words “rules, orders. rotifications
and regulations’” are used often times interchangeably.



APPENDIX 1V
(Please see para 3.7 of thc Report)

OPINION OF THE ATTORNEY-GENERAL OF INDIA RE:

CRITERIA UNDER LAW TO BE FOLLOWED TO DETERMINE

WHETHER AN ORDER IS ADMINISTRATIVE OR LEGISLATIVE
IN NATURE

I have perused the Statcment of Case dated 28.3.1995 prepared by
Dr. Y.P.C. Dangay, Addl. Legal Adviscr and also have had the benefit of
valuable opinion of Shri K. Parasaran, one of my predecessors, which has
been anncxed to the Statement of Case.

The querics have arisen, as it appears from the opening paragraph of the
Statement of case, because of the Significance of requirement of laying
down the rules before the Parliament, whercas in some cases notifications
issucd are not requircd to be laid down before thc Parliament. In this
background I have bcen asked to identify the criteria to distinguish
between Icgislative and administrative orders. The task is difficult for there
is a only ‘hazy bordcrline’ between the said two kinds of orders, vide
Administrative Law by Wade & Forsyth, 7th Ed. (1994, Intcrnational
Student Edition), page 859:

“There is only a hazy borderline bctween legislation and
administration, and the assumption that they are two fundamentally
diffcrent forms of power is misleading.”

Chinnappa Reddy, J In UOI Vs. Cyanamide India Ltd., (AIR 1987 SC
1802) has said:

M It is truc that, with the proliferation of delegated legislation,
there is a tendency for the line between legislation and administration
to vanish into an illusion. Administrative, quasi-judicial decisions tend
to merge in legislative activity and, conversely, legislative activity
tends to fade into and present an appearance of an administrative or
quasi-judicial activity. Any attempt to draw a distinct line between
legislative and administrative functions, it has been said, is difficult in
thcory and impossible in practice”.

Wadc says:

“There are some obvious general differences, but the idea that a
clcar division can be made.... is a legacy fiom ar older era of
political thcory. It is casy to see that legislative power is the power to
lay down the law of pcople in gencral, whereas administrative power
is the power to lay down the law for them, or apply the law to them,

k)|
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in somc particular situation.” (Vide Administrative Law, rcferred to
abovc).

Thus, the purpose, situation and application, gencral or specific, appear
to bc some of the factors hclpful in drawing a distinction between the
delegated powers, legislative or administrative. Howcever, to quote Wade
again:

*“...there is an infinite scrics of gradations, with a large arca of overlap,

between what is mainly lcgislation and what is plainly administration.”

Despitc hazy bordcerline or overlapping between administrative and
legislative orders, a distinction is to be attempted to some extent.

The legislaturc normally does not follow a particular policy in choosing
forms of dclegated lcgislation, they are known by diffcrent nomenclature
‘rules’, ‘rcgulations’, ‘orders’ ctc. These statutory instruments, the
subordinatc Icgislation, very not only according to the nature of the
authority vested with the power to make them but also according to the
naturc of the instrumcnt so made. The Committcc on Ministers’ powcrs
rccommended that the cxpressions ‘regulations’, ‘rule’ and ‘order’ should
not bc uscd indiscriminatcly, but that ‘rule’ should be confined to
provisions about proccdurc and ‘order’ should be uscd only for exccutive
acts and legal dccisions. But the nomenclature in practice honours these
distinctions ncarly as much in the brcach as in the obscrvance
(Administrative Law by Wade, 7th Ed. p. 867). Confusion arises in regard
to distinction bctween ‘rules’ and administrative ordcrs since both are
madc by the samc authority.

Dr. D.D. Basu in his book Administrative Law, 3rd Ed. at page 72,
after having referred to various case laws, has summarised the distinction
between the legislative orders and administrative orders in the following
manncr:

“Whilc an administrative order rclates to a particular pcrson or
objcct, c.g., an ordcr granting or rcfusing a licence, a rule lays down
as much a gencral rule of conduct as the statute under which it is
madc. If a supcrior administrative authority issucs an order as to how
his subordinate should disposc of an individual case, it is an
administrative dircction. If, however, the order lays down the rule
according to which cascs of the same nature are to be disposcd of, it
becomes legislative in character and such order assumcs the form of
subordinatc lcgislation, if it is issued in cxercisc of a power conferred
by statute.”

It would be apposite to refer to some further decisions on the subject. A
Division Bench of the Gujarat High Court in the case of Vora Fiddali Vs.
Statc, AIR 1961 Guj. 151 (para 21) has referred to a passage from the
Trcatise on Constitutional Law by Will is and has culled out some test:

(i) Although the classification of functions does not normally depend



(ii)

(iii)

3

upon the classification of the authority by which it is exercised, the
naturc of the function is somctimes determined by a consideration of
the authority cxcrcising the function.

Somctimes distinction between legislative and administrative acts is
identificd with the distinctions between acts which do and acts which
do not affcct the legal rights of members of the public.

Sometimes distinction between legislative and administrative acts is
cxpresscd as being a distinction between the general and the
particular. It is said that a lcgislative act is thc crcation and
promulgation of a gencral rule of conduct without refcrence to
particular cascs, whilc an cxecutive act is the making and issuc of a
specific dircction, or the application of a gencral rule to a particular
case in accordance with the requirement of policy.

In the Cyanamide casc the distinction between the two has been pointed

out

in the following words:

“Distinction between the two has usually been expressed as ‘one
between the gencral and the particular’. A legislative act is the
crcation and promulgation of a general rule of conduct without
reference to particular cases; an administrative act is the making and
issuc of a spccific dircction or the application of a gencral rule to a
particular casc in accordance with the requirements of policy.
‘Legislation is the process of formulating a gencral rule of conduct
without reference to particular cases and usually opcrating in future;
administration is the process of performing particular acts, of issuing
particular orders or of making dccisions which apply general rules to
particular cascs.” It has also bcen said ‘Rule making is normally
dirccted toward the formulation of requircments having a general
application to all members of a broadly identifiable class’ whilc, ‘an
adjudication, on the other hand, applics to specific individuals or
situation’. But, this is only a broad distinction, nor necessarily always
true.”

Bernard Schwartz in his book Administrative Law (3rd Ed. P. 164-165)
has referred to two tests viz., “Holmes time test” and ‘‘Applicability test”.

Homes time test:

A fcderal court points out that there is no “bright line”. between
rulcmaking and adjudication. The most famous pre-APA attcmpt to
cxplain the diffcrence between legislative and judicial functions was
made by Justice Holmes in Prentis V. Atlantic Coast Line Co.
“A judicial inquiry”, said he, “invcstigates, dcclares and cnforces
liabilitics as thcy exist. That is its purposc and end. Legislation on the
other hand looks to the futurc and changes cxisting conditions by
making a ncw rule to be applied thercafter io all or some part of
those subjects to its power.” The key factor in the Holmes analysis is
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time: A rule prescribes future patterns of conduct; a decision
determines liabilities upon the basis of present or past facts. As
Justicc Scalc has recently put it. “Adjudication deals with what the
law was; rulemaking dcals with what the law will be”.

Applicability test:

“The element of applicability has been emphasized by others as the
key in diffcrentiating legislative from judicial functions. According to
Chicf Justicc Burger, “Rulemaking is normally directed toward the
formulation of rcquircment having a general application to all
members of a broadly identifiable class”. An adjudication, on the
other hand, applics to spccific individuals or situations. To dctermine
whether an action is rulemaking or adjudication, courts should
consider whether the action is generalized in nature (i.e., whether it
applics to specific individuals or to unnamed and unspecificd
persons); whether the agency considered general facts or adjudicated
a particular set of disputed facts; and whether the action detcrmines
policy issucs or resolves a specific dispute between parties.”

The ‘Holmes time test’ has been quoted with approval by our Supreme
Court in the Cyanamide Case.

The Cyanamide Casc as well as the said two tests of Bernard Schwartz
have referred to with approval by the Supreme Court in a later judgement
in the case of Sitaram Sugar Co. Ltd. Vs. UOI, AIR 1990 SC 1276, 1293.

A practical difficulty arises in making distinction betwcen a legislative,
cxccutive and judicial function of an administrative agency, for the
functions pcrformed by administrative agencies do not fall within water
tight compartments. This difficulty is sometimes solved by applying the test
of prcdominance, that is, whcther the administrative agency performs a
prcdominantly legislative or judicial or administrative function and
dctcrmining its character accordingly, vide Express Newspapers (Pvt.) Ltd.
Vs. UOI, 1959 SCR 12, 109.

This opinion would remain incomplcte without a discussion on the
requirement of laying of the rules framed under clause 36 of the Recovery
of Dcbts duc to Banks and Financial Institutions Bill, 1993 (now replaced
by an Act), before the Houscs of the Parliament, for, as pointed out at the
beginning of this opinion, genesis of the queries raised sccms to be the
significance of laying of the rules before Parliament.

The requircment as to laying before Parliament is considered to be
statutory safeguard against the dangers of dclegated legislation. In England
in carlier cases, this condition was held to be mercly directory. However,
after cnactment of the Statutory Instruments Act, 1964 it scems that rules
arc required to be laid down before Parliament unless the requirement has
been obviated. In India this depends upon the interpretation of the statute
whether the requircment is directory or mandatory. (Narinder Vs. UOI,
AIR 1960 SC 430; Jan Mohd Vs. State of Gujrat, AIR 1966 SC 365).



35

At lcast in two reccnt judgements of the Supreme Court viz. Sarofini
Ramaswami Vs. UOI, (1992) 4 SCC 506 and S.R. Bommai Vs. UOI,
(1994) 3 SCC 1 the affect of Parliamentary approval of an action or report
vis-a-vis scope of judicial review has bcen examined. It has been held that
mercly because an administrative order or regulation is required by statute
to bc approved by Parliament would not protect the order or regulation
from being struck down by Court on the doctrine of ultra vires.

Thus, the fact that the rules in the instant case are laid before the
Parliament would not save them from judicial scrutiny and thcy do not
stand on any higher footing in this respect.

In the light of the aforesaid discussion, the queries raised here are being
answcred with a warning that since the distinction between an exccutive
order and a legislative order lies on a “hazy borderline”, and it is also
somctimes overlapping, another view is always possible.

My opinion with regard to the question posed is as follows:
Question(i):  What are the criteria under law to be followed to
determine whether an order is administrative or lcgislative
in nature?

Answer: As discusscd above.

Question(ii):  Whether the notification that may be issucd under Scction
1 (4) of the Act would be of gencral character and partake
of thc charactcristic of a notification of a legislative
naturc?

Answcr: The purpose of a notification under S. 1 (4) is to give
effcct to applicability of the provisions of the Act with
reference toamount of debt. A notification under this
provision would be of gencral character and govern cases
of a class of debtors with refercnce to the amount of debt
due. Thercfore, it would be legislative in character.

Qucstion(iii)  Whcther the notification to be issued under Section 2(h) of
the Act would be more of a non-lcgislative nature as it
would envisage cxamination of cach institution?

Answcr: A notification under Scction 2(h) would be an
administrative act because it would involve issue of a
specific direction tobring a particular financial institution
within the purview of the Act, having regard to the
busincss activity and the arca of operation of that

particular institution.



Question(iv):

Answer:
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Whcther notification issued under Scction 3 of the Act
cstablishing a Tribunal and Scction 8 of the Act spccifying
the Territorial jurisdiction of the Tribunal(s) would partake
of the characteristic of a notifiction of non-lcgislative
nature?

No, it would be morc legislative in naturc, for the cffcct of
such notification would be cstablishment of a Tribunal, the
purpose for which the Act has been cnacted.

Sd-
(MILON K. BANERII)
ATTORNEY GENERAL FOR INDIA
MAY 12, 1995.
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