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INTRODUCTION

I, the Chairman of the Public Accounts Committee as authorised by
the Committee, do present on their behalf, this Hundredth Report of the
Public Accounts Committee (Seventh Lok Sabha) on Paragraphs 2.05(i)
and 3.15 Jii) of the Report of the Comptroller & Auditor General of India

for the year 1979-80—(Revenue Receipts) Direct Taxes regarding Provi-
sional Assessments and Refunds.

2. The Report of the Comptroller & Auditor Genera] of India for the
year 1979-80, Union Government (Civil) Revenue Receipts, Vol K,
Direct Taxes was laid on the Table of the House on 17 March, 1981.

3. With a view to avoidicg payment of interest under Section 214 of the
Income-tax Act instruction; have been issued by the Central Boand. of
Direct Taxes that in cases where there is no claim from the assessee for
provisiona] assessment the.  lncome-tax officers should Suo mofo mmke
provisional assessment if the return income exceeds Rs. 50,000. The Com-
wittee are of the view thar the question of incorporating this salutary pro-
vision in the Act itself may be examined so that a statutory duty is cost

on the ITO to complete al! the provisional assessments within a fixed time
schedule. '

4. Referring to the deci<ion of the Kerala High  Court in N. Devaki
Amma and others Vs. ITQ A ward, Quilon to the effect that under sub-
section 1 of Section 214, interest on the amount refunded could be and
should be paid on regular assessment rather than at the provisional assess-
ment stage itself, the Comunittee have desired the Board to bring forward a
clarificatorv amendment te Section 214 at an early date.

5. The Committee havs further pointed out that under Secion 215,
where the advance tax paid by an assessee is less than 75 per cent of the
assessed tax (as determined op regular assessment) simple interest@ 12 per
cent per annum is payabie o the shortfall for the period from 1 April next
following the relevant financiai year to the date of regular assessment. Where,
however, the initial payment of advance tax is not less than 75 per cent of
assessed tax, but the residual amount after allowing refund on provisional
assessment is so short, no interest is chargeable under Section 215 even if
the shortfall is more than 25 per cent. This is apparently an anomalous
situation which calls for a suitable amendment of the law to remove the
lacama. The Committee have therefore recommended that Government

(v)



(vi)

should examine this question and bring forth suitable amendment to the
Act forthwith.

6. The Committee examined para 2.05(i) on the basis of the written
information furnished by the Ministry of Finance (Deptt. of Revenue).
The Committee took ora] evidence on para 3.15(ii) at their sitting held on
2 January, 1982. The Committee considered and finalised this report at
their sitting held on 11 June, 1982. The Minutes of the sitting of the
Committce form Part II* of the Report.

7. A statement showing the conclusions/recommendations of the Com-
mittee is appended to the Report (Appendix IIT). For fucility of reference,
these have been printed in thick type in the body of the Report.

8. The Committee place on record their appreciation of the assistance
tendered to them in the examination of the subject by the office of the
Comptroller and Auditor General of India.

9. The Committee would also like to cxpress their ihanks to the offi-
cers of the Ministry of Finance (Department of Revenuc) for the coopera-
tion extended by them in giving information to the Committee.

New DELHI; SATISH AGARWAL
June 21, 1982 Chairman
Jysishtha 31, 1904 (TS'.)—‘ Public Accounts Committee.

1t printed.  Oae cyclostyled ¢opy laid on the Table on the Housce ard five copi
" placed in Parliament Library).



REPORT
L. AVOIDABLE MISTAKES IN THE COMPUTATION OF TAX
_¥ndit Paragraph

1.1 Under-assessment of taxes of substantia] amounts have been noticed,
wwear after year, on account of avoidable mistakes resulting from carelessness
ew pegligence.  The position of such cases reported by Audit in the Audit
-Reports for the years 1963 to 1971-72 was reviewed by the Public Accounts
Ulommittee in 1975 and their recommendations are contained in their 186th
Report (Fifth Lok Sabha).

+ 2 In spite of remedial action taken by the department such mistakes
uepnnue to occur.  Ag already pointed out in paragraph 1.16(i) of Chap-
wes ¥, 2,304 cases of avoidable mistakes involving short levy of tax of
R 74.95 lakhs were noticed in test audit during the year 1979-80 under
i peravon wx and Income-tax.  Some of the important mistakes relating
te, corporation Tax are given below:

1.3. Under the provisions of the Income-tax Act, 1961, the Income-tax
MMicer is authorised to make provisional assessment of the sum refundable
i the assessee when tax paid in advance and collected at source exceeds the
tax payable on the basis of income returned. After a regular assessment
Hwe been made ihe sum so refunded on provisional assessment shall be
Jemed to be tax payable by the assessee to the extent it exceeds the amount
nefundable on regular assessment.

In two cases, the assessce companies furnished their returns of income
fsor the asscssment year 1976-77 in September 1976 declaring incomes of
Ws 21,10,390 and Rs. 7,81,310 and claiming credits of Rs. 17,74,000 and
Rs 16,55,000 ag advance tax and Rs. 17,74,000 and Rs, 21,486 as tax
Jdeducted at source respectively. As the amounts of advance tax paid
wogether with tax deducted at source exceeded the tax payable on the basis
of income returned, the department made provisional assessmentg in April
%977 and refunded in May 1977 sums of Rs. 5,70,140 and Rs. 12,23,652
respectively, being the excess tax paid.

The regular assessments were completed Jater in September 1979 on total
wcomes of Rs. 38,60,970 and Rs, 43,17,930 and tax demands aggregating
R=. 12,66955 were raised against the assessees after adjustment of the
entire advance tax of Rs. 34,29,000. The fact that sums amounting to
Rs 17,93,792 had already been refunded to the assessees through the pro-
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visional asscssments made earlier in April 1977 was lost sight of. As a.

result, there was an agreegate tax undercharge of Rs. 17,93,792 for the
assessment year 1976-77.

1.4, While accepting the objection, the Ministry of Finance have stated
that the assessments in question have been revised raising additional de-
wands of tax amounting to Rs. 17,93,792.

[Paragraph 2.05(i) of the Report of C&AG of India for the year 1979-
#0—Union Government (Civil), Revenue Receipts—Vol. 11, Direct Taxes].

L5. The assessees in the two cases referred to in the Audit paragraph
were (i) M/s. Dishergarh Power Supply Co. Ltd, and (ii) M/s. Associated
Power Co, Ltd. Both the companies were engaged in the business of gene-
ration and distribution of electric energy. As to the nature of audit objec-
tions and the chronological sequence of events, the Ministry of Finance have,
in a note, stated:

“Audit objection in the case of M/s. Dishergarh Power Supply Co.
Ltd. is as under :—

Under the Income-tax Act, 1961 the Income-tax Officer is authoris-
ed to make provisiona] assessment of the sum refundable to
the assessec when tax paid in advance and collected at scurce
exceeds the tax pavable on the basiy of the return. After a
regular assessment has been made, the sum so refunded on pro-
visional assessment shall be deemed to be tax payable by the
assessee to the extent it exceeds the amount refundable on rgu-
Jar asessment.

The Ceompany furnished its return of income for the assessment
vear 1976-77 in September 1976 declaring at income of Rs. 7,81,
310 and showing payment of advance tax of Rs. 1655000
and also Rs. 21,486|- as tax deducted at source. As the
amount of advance tax paid together with tax dedusing at
source exceeded the tax payable on the basis of incoms vctur
ned, the department made a provisiona] assessment in April,
1977 and refunded in May 1977 a sum of Rs.12,23,652|-being,
the excess tax paid. The regular assessment was completed later
in September 1979 on a total income of Rs.43,17,930}-and
the department raised a tax demand of Rs. 8.16,504]-after
adjusting credit for the entirc udvance tax of Rs.16,55.000}-
and Rs. 19,856/- as tax collected at source overlooking the fact
that a sum of Rs.12,23,652|-has already been refunded fo the
assessee in the provisional assessment made in April, 1977.
The mistake resulted in tax undercharge of Rs. 12:23,652 in
the assessment year 1976-77.
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Audit objection in the case of M|s. Associated Power Co. Lid., is
ag under :

The company furnished its return of income for the assessment year
1976-77 in September 1976 declaring an income of Rs.21,10,
390|- and showing payment of Rs.17,74,000|- as advance tax
and Rs. 1-.089]- as tax deducted at source. As the amount
of advance 1.~ Haid together with tax  deducted at source
cxceeded the tan puyable on the basis of income returned, the
department made a provisional assessment in April 1977 and
tefunded in May, 1977 a sum of Rs. 5,70,140/- beicg the
excess tax paid. The regular asessment was completed later
in September 1979 on a total income of Rs.38,60,970|- and
a demand of Rs.4,50,451)-wag raised against the assessce after
adjustment of the entire advance tax of Rs, 17,74,000|- over-
looking the fact thay a sum of Rs.5,70,140|-was already refun-
ded to the assessee through the provisional assessment made
carlier in April 1977. The mistake resulted in tax undercharge
of Rs. §5,70,140{-for the assessment year 1976-77,

Yhe mistake occurred inspite of the fact that the refund ajlowed
op provisional assessment shou!d have been varified and entered
m the relevant columng in the assessmentirefund form (YINS-
i 500, The Income-tax Officer hag explained that the mistake
was a clerical error committed through oversight in the rush of
work. The clerk concerned “as also attributed the mistzke to
aversight,  The mastake hug since been rectified and additional
dicmand raised.  The case was not checked either by the Head
yerk /Supervisor gr the Income-tax Officer. 1t was not chack-
:3 by the internai cudit party 2lso. The Income-tax Cfficer and
the official concerned have been cautioned to be more careful
in future.”

- % The Committee enguired what were the procedures and -yufems
dssi=ned to prevent such mistakes as pointed out by audit and how did they
f2% 1 +hese cases. The Ministry of Finance have replied:

“The. assessment/refund form (ITNS-150) contains columns which
read ag under:

(F) Tax paid or refunded as per original assessment or prior re-
assessment (date........ )

{G) Additiona) Tux payablejrefundable (E-F)



(H) Deduct:—
(i) Tax paid in advance Sl, No. in adjustment register
(i) Tax paid on provisional|self assessment.

These columns have been designed to prevent mistakes of the type
as pointed out in the present case.

In addition the register required to be maintained for provisional
assessments has a separate colump for amount of refunds and
date of issue of refund (. :ference Instruction No. 1078 dated
22-7-77).

With a view to avoiding mistakes in tax calculations etc. the goard
and its Directors have issued instructions from time to tinc
prescribing the procedure for the checking of the tax calculations
in respect of various types of cases.

"¢ culculation, in thig case, should have been checked by the Head
Clerk as also by the Income-tax Officer himself. Howcver,
this was ncither done by the Head Clerk|nor the Income-tax
Officer. The reason given is that it is a clerical error through
oversight in the rush of work.”

1.7 Asked about the respective roles of the assessing officers, [LA.Cs
and Internal Audit in these cases. the Ministry of Finance have stated:

“Ag regards the respective roles of the assessing officers. 1AC und
Internal Audit. it mayv be stated that although as per the Board's
instructions on the subject the tax calculations in this case had
to be checked both by the Head Clerk as also the I. T. O. him-
self. it was not done by cither of them.

A< the difference be:ween the income  returned and the incuin?
assessed way over g lakh of rupees, the draft assessment order
would have been sent to the I.A.C, for approval under section
144B of the Income-tax Act. However, the tax calculations
are not made at that stage and are not sent to thec LA.C. The
tax calculations arc made only at the time of the issue of the
final order of assessment to the assessee. Thus, the LA.C. had
no occassion to see the tax calculations and check them up.
No inspection seems to have been carried out by the LA.C.
in which this case would have figured for checking up the tax
calculations. '

A, regands the internal audit, the case was not checked up by the
internal audit party also.”
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1.8 The Committee desired to know whether the prescribed records
were posted in regard to these two provisional assessment cases, The Com-
mittee also enquired whether the reasons as to why the regular assessments

would take more time in these cases, were on record. In reply, the Ministry
have stated:

“The register of provisional assessments does not apear to have been
maintained at that time. No specific reasons appear to have
also been rccorded that the regular assessments would take
time. However, it could be reasonably assumed with reference

to the assessments made that complicated issues were invloved.”

1.9 In reply to a question as to how at nope of the levels from Inspect-
ing Assistant Commissioner and Internal Audit down to Income-tax Officer
and Head Clerk no check was exercised in these  cases, as required, the
Ministry have stated:

“The ITO and the clerk have attributed the mistake due to oversight.
Ag far as internal audit i< concerned. the reasons for not check-
ing was that the file was requisitioned by the Revenue Audit, i
the first weck of December, 1979 when thc assessment was
itself completed only in September, 1979.™

1.10 The Committee desired to know why no inspection was carried
out by the Inspecting Assistant Commissioner and what the CBDT proposec
to do to make this level really effective.  In a note, the Ministry have stated:

“Revenue Audit ha, inspected the case soon after the assessments
were completed. Ordinarily, the IAC prepares a programme of
inspection to be carried out for fulfilling the targets fixed by the
Board. The Inspection is confined to few cases, partly to
ITO’s choice and partly to IAC's choice. Guidelines exist as to
the manner in which inspection is to be carried out, It cannot.
therefore, be possible to say whether the cases in question would
have been taken up for inspection, even if the inspection of the
said ITO's work was proposed 1o be taken up. In cases in-
volving proposed addition of over Rs. 1 lakh the law itself
stipulates that IAC's prior approval is necessary, where the
assessce objects to such-order (section 11A). Section 144A

also provides for issue of instruction by the TAC either on his
own motion or at the assessees request or on a reference from
the ITO. Section 119(3) also enables the IAC to issue as-
tructions to ITOs. Some IACs have also been vested with
original jurisdiction over some important assessments with
ITOs. Instruction exists for use of these provisions so that there
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is more effective involvement. The span of contro1 of IAC with
reference to number of ITOs has also been reduced so that
there is more effective control. Cs.L.T. are also expected fo yvc
necessary leadership in this connection.”

1.11 As stated by the Ministry, the provisional assessments were made
in May, 1977 whereas the regular assessments could be finalised only in
September 1979. On being asked how far the delay in making the regular
assessmentg in these two cases wag justified, the Ministry stated:

“Various aspects had to be gone into before a final assessment could

‘ be made. Some of the issues were also complex. These

cumulatively contributed to the time taken for comp'eting the

regular assessment. It could be reasonably presumed that
there wag no avoidable delay.”

1.12. The Committes enquired whether the subsequent investigations had
brought to light the precise rcasons why Income-tax Officer in these two cases
did not or could not ferret out the information about the refund at the fime
of making regular assessment. In reply, the Ministry have stated:

“Ag stated earlier, the mistake did not occur duc to any Jeiec:]
deficiencv in the systems and checks provided. The case also
does not appear to be one, where any malafides were involves.
It appears to be just a case of lack of alertness and perspective
on the part of.the 1.T.O.”

1.13 In regard to the latest position of the two cases, the Ministrg bave
intimated:

“In the case of both the Companies, substantial additions wure made
in the trading account as well as under the head ‘other sources’
The asscssces have preferred appeals to the Commissicnier of
Income-tax (Appeals-VII) | These appeals arce still pending fos
disposal, When the assessees were asked to make the payment
they objected io it on the ground that the additions were dis-
puted in appea! before the Commissioner of Income-tax (Ap-
peals). Thereafter they approached the Commissione; of
Income Tax for the stay of the demands who asked them to
pay a consolidated sum of Rs. 5 lakhs. This amount was
paid and the balance demand has been delayed till the disposal
of appeal. It may be mentioned herc that the two companies
were amalgamated with effect from 1 April, 1977."

1.14, Taking into account the frequent changes of Income-tax Officers
in » ward, the Committee enquired whether systematic revision of formg and
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registers which alone provides continuity, had been given adequate itapor-
tance by the Board. The Committee also wanted to know how many forms
(and perceatage) were still to be revised|updated so as to conform to the
Income-tax Act ag amended by and upto Finance Act, 1981. In a note the

Ministry have

stated:

“The present position as far as review of .Statutory and Non-statu-
tory forms is concerned is given in the table bejow:

Position as on 19 January, 1082

Oescription of Form No.of Reviewed Tobe Percentu or
Forms reviewed  reree— c———
Done To be
done

Non-Siatutry
Intome-tax 203 142 61 70%, 50%
Wealth-tax 24 15 389% 62%,
Gift-tax 22 16 279, 73%
Estate-duty 39 39 Nil 1009, Nil
Sur-tax 15 14 1 949, 6%

TOTAL 303 210 93 67% 33%
Statutory
{ncome-tax 108 Nil Nil Nil 100%,
Wealth-tax 27 . . .
Gift-tax 9 " T} » )
¥state Duty 23 " ”» »
Sur-Tax 15 s 13
I.T.C-P. . 31 y (2] »n ’
Interest-tax 7 ’”» 3

220

1.15 The Committee desired to know whether any time and motion
stady had been conducted with regard to the work load of an Income-tax
Officer and the staff subordinate to him in an annual cycle and whether the
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prectica] aspect of the ITO being able to carry out the numerous instruc-
tions emanating from the Board, had been reviewed in the light of such a
tme and motion study. The Ministry have stated:

“ Np time and motion study as such hag been conducted on the
work of Income-tax Officer and supporting staff of an Income-
tax Officer in an annual cycle. The concept of time and
motion study as is commonly understood relates to various in-
dustrial activities involving both manual and machine operations.
The work in the Income-tax Department does not fall in this
category and as such, studies to evolve norms|yardsticks have
been made by adopting other recognised work measurcment
techniques.

Studies to evolve norms|yardsticks for officers and staff of the In-
come-tax Department were conducted by the S.J.U. of the
Ministry of Finance in 1968-69 and work norms, yardsticks for
various types and jobs were laid down by adopting such recog-
nised work measurement techniques ag self-logging, time studies
and case studies,

In 1978, DOMS(II) conducted a further studv to review the norms
prescribed in 1969 to determine the clerical requircments in
the field of assessment and collect: )n work in view of several
changes introduced in work procedurcs both due to executive
instructions and statutory amendmecnts.

In the study, the change in the composition of the work clements
in‘er-alia as a result of complex legislative changes was taken
into consideration.  This study revealed shortage of around
18,000 clerks on the basis of the disposal of 1976-77. The
SIU after testcheck and p runing agreed that there was a short-
age of 5000 but this was further reduced to 3,930 on the basis
of the actual disposals in later years even though the reduction
in disposal was partly due to shortage of staff. This was fur-
ther reduced to 3,474 by setting off certain surplus posts in
other areas. Formal proposals for sanction of these posts have
been sent and are awaiting approval/sanction.

In the study conducted by D.O.M.S. in 1978, in projecting the unc
for incidental items of work, the time spent by an official in
reading circulars and orders was taken into account. This
pre-supposes adequate provision for time to study the Law,
Rules and instrucitions, relevant to the task to be performud.
The need for providing time for getting oneself updated with
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instructions is a pre-requisite for systematic and methodical
functioning.”

Refunds on the basis of provisional assessments

1.16 In regard to the provisions of the Income-Tax Act in respect of
telunds on the basis of provisional assessments, the Ministry of Finance have,
in a note, stated: .

“Section 141A of the I.T. Act authorises the Income-Tax Ofticer to
make a provisional assessment and grant refund to the assessee
of the excesg tax paid in cases where the regular assessment is
likely to be deleyed. This section was initially introduced by
the Finance Act, 1968 w.c.f. 1-4-68. Later on, amend:.cnts
were made in it by the Taxation Laws (Amendment) Act, 1970
w.ef. 1-4-71 when it was provided that, in a case where the
assessce claimg that the tax paid or deemed to have been paid
under the provisions of Chapter XVII B or Chapter XVII C
exceeds the tax payable on the basis of the return and the ac-
counts and documents accompanying it the Income-Tax Officer
may, if he is of the opinion that the regular assessment of the
assessee is likely to be delayed, proceed to make, in a summary
manner @ provisional assessment of the sum refundable to the
assessee after making certain adjustments to the income or loss
declared in the return as per sub-section (2). It was further
provided that in a case where the rcgular assessment was not
likely to be completed within 6 months from the rectipt of the
return, the ITO shall proceed to make the provisional] assess-
ment under this Section. Further amendments were made to
this Section by the Taxation Laws (Amendment) Act, 1975
w.ef. 1-4-76. Thig provision, as it now stands, makes it obli-
gatory on the Income-tax Officer to complete the provisional
assessment within 6 months if he is of the opinion that the
regular assessment is not likely to be completed within 6 months
from the date of the furnishing of the return. As per proviso to
Scction 214(1), interest on refund is payable till the date of
provisional assessment only.”

1.17 The object of Section 141A was to avoid inconvenience and
hardship to tax payers on account of money likely to become refundable o
them, lying locked up with the department till the completion of the regular
assessment. In reply to 5 question, whether there were still any cases where
such provisional assessments were not made causing harassment to
assessces and avoidable payment of interest bv Government, the Ministry
have stated:

“The Board do occasionally come across cases where provisional
assessments were not made within time.”
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1.18 The Central Board of Direct Taxes in their circular instruction
No. 277 dated 17-3-1971 directed the Income Tax Officers that in the
interest of equity and justice, they should take prompt action on claimg for
provisional assessment made by the assessees and grant refunds where due.
under Section 141A. In their Instruction No. 755 dated 5-9-1974, the
Board reiterated these instructions stating that provisiona)] assessments -under
Section 141A should invariably be made promptly, in all appropriate cases,
wheze regular assessments are likely to be delayed so that unnecessary pay-
ment of interest by Government on the refundable sum, payable under
Section 214, is avoided. It was also emphasised that the returns should
be scrutinised promptly on their reccipt with 1 view to seeing whether pro-
visiona] assessment under Section 141A is attracted. All such cases were
to be noted in a separate register by the Income Tax Officer and kept in bis
personal custody and he was to give priority to the making of provisional
assessment in cases where regular assessment was likely to be delayed by
more than six months from the date of filing of the return. He was to
make the provisional assessment under Section 141A as also the refund, if

any due, after leaving a note in the file us to why regular assessmnet coule
not be made within six months.

1.19 Again in their Instruction No, 1078 dated 22-7-1977, the Board
directed that even in cases where there is no claim from the assessee for
the provisional assessment, if the returned income exceeded Rs, 50,000, pro-
visional assessments should be made suo moto by the Income Tax Officer
kceping in view the above instructions (even though the Act provided for
provisional assessment being made only when assessee makes a claim for it).

1.20 Referring to the Imstruction No. 1078 dated 22-7-1977 which
stipulated that ITOs should make provisional assessments on their owp
even there was no claim from the assessee, the Committee desired to know
i it would not be better to incorporate this salutary provision in the law
ftself The Ministry of Finance have replied:

“The Board has issued instruction that provisional assessments should
be made and refund due granted in all cases wherc the assessee
specifically requests for the making of such provisional ‘assess-
ment. The Board have also urged that even in those cases
where no request is reccived and where the returned income
exceeds Rs. 50,000, the returns must be scrutinised with zofer-
ence to the tax on returmed income and pre-assessment taxes
paid with a view to decide whether the provisional assessment
would result in refund. If it is found that the provisional assess-
ment would result in a refund and the ITO is of the opinion
that regular assessment is not likely to be made within six
months of the date of furnishing of the return, the provisional
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assessment should be made and refund issued promptly, These
instructions were issued with a view to avoiding the payment
of interest under Section 214 of the Income-tax Act.

As regards the suggestion as to why such a provision be not incor-
porated in the Act itself, it may be stated that the position has
to be flexible. The casting of any statutory liability to com-
plete provisiomal assessments in all cases, within a stipulated
time limit would result in creating a further additional load.
In bigger cases where higher amount of interest might become
payable on refunds arising on account of excesg pre-assessment
taxes having been paid, due care has to be taken by the ITOs
to make provisional assessments as per existing instructions.”

1.21 The Committee required whether the provision in the Act for
meaking provisional assessments to give refund was not proving to be of
disadvantage to thc Government. In a note, the Ministry of Finance stated:

“The Board have not separately examined whether the working of
section 141 is proving disadvantageous to the Government.
The intention behind making 4  provisional assessment for
refund js to reduce the Government’s liability to pay interest
under section 214 on the making of a regular assessment.”

1.22 The Committec enquired whether the assessee derived any benefit

if tax refund on regular assessment turned out to be less than determined on
provisiomal assessment. To this the Ministry of Finance have replied:

“The question of what turns out ultimately on a regular assessment
depends on a variety of factors. There could be difference of
opinion between the admissibility of certain expenses resulting
in the assessment being framed on income higher than returned.
These are the matters which are finally settled in appeal. It
would be difficult to arrive at a value judgement as to whether
the assessee could be assumed to have benefited in a case where
provisional assessment has been made under section 141 and
the regular assessment ends in a demand.”

1.23 In reply to a further question if the provision was to be retained
should it not provide for levy of interest in the excess refued to prevent
abuse of the concession and whether this inequitous situation which was
to the disadvantage of the Government, had been examined by the Ministry
with a view amending Section 214 of the Act, the Ministry of Finance have
stated:

“The Economic Administration Reformg Commission is at present
engaged in the task of simplification and rationalisation of the
831 LS—2.



12

direct tax laws. The recommendationg made by the PAC re- -
garding the provisiong of Section 215 will be examined in the
light of recommendations which might be made by the Com-
mission regarding the provisions relating to advance tax includ-
ing those contained in Section 215 of the Income-tax Act.”

1.24 Under Section 215, where the advance tax paid by the assessee is -
less than 75 per cent of the assessed tax (as determined on regular assess-
ment) simple interest @ 12 per cent per annum for the period from 1st
April next following the relevant financial year and upto the date of regular
assessment is payable by the assessee upon the amount which the advance
tax so paid falls short of the assessed tax. However, where refund had
been made on the basis of provisional assessment and on the regular assess-
ment the assessed tax is determined to be more than the balance of advance
tax with Government (i.e. less amount refunded under Section 141A) no
interest would be charged by the Government under Section 215 even if
shortfall is more than 25 per cent. Also  Government has little power 10
withhold the refund based essentially on what the assessee has declared in
his retura.

1.25 The Committec enquired whether the Ministry of Law were con-
sulted before taking a decision to the effect that interest on excess advance
tax deducted at source will be payable for the period it was held prior to
refund but payment of interest will be made only after regular assessment
is done. In a note, the Ministry have stated:

“Board have issued Instruction No. 91 dated 2-9-69 to the effect
that interest should be paid alnog with the refund on provisional
assessment. Ministry of Law do not apear to have been con-
sulted in this behalf so far on  the point as to whether the
interest is to be paid at the timc of provisional assessment or
regular assessment. However the Kerala High Court in its
judgement in N. Devaki Amma and Others Vs. Income-tax
Officer, A-Ward, Quilon 1980 (122 ITR 272) have held that
.no interest ig payable at the time of  provisional assessment.
This is contrary to the instruction of the Board referred to above
and the question of withdrawal of Board’s instructions is under
cansideration.”

In a further note, the Ministry have stated

“The matter stands referred to the Ministry of Law and on receipt
of their advice, final decision regarding withdrawal of instruc-
tions of the Board will be taken.”

L]
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1.26 The Committee desired to know the number of cases during the
assessment years 1978-79 and 1979-80 -in which interest was paid on the
refunded amount immediately after provisiona] assessment and prior to
regular assessment together with the amounts so paid; the number of cases
(with amounts) in which these refunds later proved excessive and whether
the interest on such excess refunds was later adjusted. In their reply, the
Ministry of Finance have stated:

“The information sought for is not readily available from any of the
prescribed registers maintained. Interest on refunds is reduced
at the time of completion of regular assessment when the amount
refund is reduced as per section 214(A) of the 1T, Act.”

1.27. The Committee called for information on the following points,
namely:

(a) In law when does the payment of interest by Government on
the amount refunded become due for payment to assessee?

(b) If interest on the cxcess tax refunded is paid alongwith the
refund immediately after provisional assessment how was audit
informed in Ministry’s letter of 19th July 1980 that interest on
the refund of tax is to be paid only whep the .regular assess-
ment is completed?

(c) What is the opinion of the Ministry of Law on the interpre-
tation of the words ‘regular assessment’ in Section 214 (IA)
of the Income-tax Act?

The Ministry of Finance have, in a note, stated:

“As rcgards the lega] position as to when does the payment of in-
terest by Government on the amount refunded become due to
the assessee, a copy of the opinion of the Ministry of Law on

the subject is appended (Appendix 1). This is being examined,

The position as to whether the interest on the excess tax refunded
is to be paid alonwith the refund immediately after the
provisional assessment is completed or after the regular as-
sessment is completed, is still not clear. Instruction No. 91
dated 2-9-69 was issued with reference to the interpretation
as made by the CBDT. As regards the later communication
in Ministry’s letter of 19th July, 1980, it appears that the
Kerala High Court in Devaki Amma’s case, was in the
background. The High Court  pointed out that Circular
No. 91 cannot be treated as an authortiy for the proposition
that interest has to be refunded when the provisional assess-
ment is made.”
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1.28 The phenomenon of under-assessment of taxes of substantial

amounts has been noticed, year after year, on account of avoidable mis-
takes resulting from carelessness or megligence on the part of the asses-
sing officers and the supervisory staff...The Committee regret to observe
. that in spife of repetitive instructions issued by the Board from time to
time, such mistakes continue to occur. The Committee note with con-
cern that during the year 1979-80 alone, as many as 2,304 cases of
avoidable mistakes involving short levy of taxes of the order of Rs, 74.95
lakhs were noticed by Revenue Audit under Corporation tax amd In-
come-tax. As Revenue Audit is only a test audit, the number of soch
mistakes and the amount involved are bound to be much higher It
would, therefore, appear that the Board have failed to secure compliance
with their instructions with regard to maintenance of records, emsuring
close supervision of work at various levels and periodic inspections by
superior officers 50 as to obviate patent mistakes.

1.29 In the paragraph under examination, Audit has brought to
notice two instances (M/s. Dishergarh Power Supply Co. Ltd. and
M|s. Associated Power Supply Co. Ltd.) where there was an agregate
tax undercharge of nearly Rs. 18 lakhs due to failure of the Assessing
Officer to take into account at the time of regular assessment the refunds
already allowed in the provisional assessment made under Section 141A.
Although the Department has claimed that procedures and systems had
been so designed as to prevent mistakes of the type pointed out by
Audit in the two cases, the fact stands out that in these two cases there
was a complete failure of the system- As per Board’s instructions on
the subject, the tax calculations in these cases had to be checked both
by the Head Clerk as well as by the Income-tax Officer himself but it
was not done by either of them. The reason given is that it is a clerical
error that occurred through oversight in the rush of work. This is hardly
convincing.

1.30. The Committee find that the mistake went unnoticed despite the
fact that the refund allowed on provisional assessment was required
to be verified and entered in the relevant columns in the assessment/re-
fund from ITNS-150A. Apparently, the entries in the relevant form were

1.31 The Committee further find that these cases escaped t
tion both of the Internal Aundit as well as the Inspecting Assistance
. missioner. But for the vigilance on the part of Revenue Audit, the State
would have been put to a loss of about Rs. 18 lakbs in these two cases
only. This is indeed a very sad reflection on the working of the Circle
concerned. The Committee would like to be apprised of the specific

i
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. steps since taken to tone up the working of this Circle, particularly with
regard to the maintenance of relevant records and their scrutiny st
higher levels. The Committee further desire that the responsibiity fori
the failure in these cases should be fixed and appropriate follow up action
should be taken,

1.32 The Committee have been informed that none of the 220
statutory forms in use under various tax emactments have been reviewed
so far. However, 67 per cent of the 303 non-statutory forms in use
have been reviewed. The Ministry have claimed that colummns in the as-
sessment|refund form (ITNS--150) have been so designed as to prevent
mistakes of the type pointed out in the instant case. In columns (FNG)
and (H) in Part II of the form, attention is invited to the adjustment of
any amount already refunded. The form has apparently not been revised
on the introduction of Section 141A in 1968, The Committee therefore
desire that the work of reviewing all the forms, both statutory and aon-
statutory, should be taken up on a priority basis so as to bring them up-
to-date keeping in view the amendments made in the Income Tax Act
over the years. Opportunity may also be taken to simplify these forms
to the extent possible and to reduce their numbers to the minimum extent
possible. The Committee would like to be apprised of the precise
steps taken in this regard,

1.33 The object of Section 141A, which lays down the procedure for
provisional assessments, was to avoid inconvenience and hardship to tax
payers on account of money likely to become refundable to them, lying
locked up with the Department till the completion of the regular assess-
ment, When asked whether there were stil cases where such provisional
assessments were not made @hus causing harassment to assessees and
avoidable payment of interest by Government, the Ministry stated that
the Board did occasionaly come across cases where provisional assess-
ments were not made in time.

1.34 Detailed procedure for finalising provisional assessments by the
Assessing Officers has been laid down through various instructions issued
by the CBDT. In their instruction No. 1078 dated 22-7-1977, the Board
directed that even in cases where there is no claim from the assessee for
the provisional assessment, the Income Tax Officers shoold suo moto
make the provisional assessment if the retomed income exceéds Rs.
50,000. This instruction was apparently issved with a view to avoiding
the payment of interest under Section 214 of the Income Tax Act. The
@mﬁtﬁeefedthatﬂleqmsﬁonofincorponﬁngﬂissalmypmm
in the law itsell may be examined so that a statutory duty is cast on the

Income Tax Officer to complete all the provisional assessments within
a fixed time schedule.
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1.35 Under Section 214 of the Incom-Tax Act, 1961, where the

advance tax paid by the assessee during a financial year exceeds the
amount of tax determined on regular assessment, the Government is liable
to pay interest at the rate of 12 per cent on such amount of advance tax
~as is found to be in excess and the interest is computed in respect of
the period from 1st of April mext following the said financial year upto
the date of regular assessment, In respect of any amount refunded om
the basis of provisional assessment made under Section 141A, no interest
is payable for any period after the date of such provisional assessment.
However the Board in their Instruction No. 91 dated 2-8-1969 had
clarified that interest should be paid alongwith the refund made on the
basis of the provisional assessment. The Kerala High Court in N. Devaki
Amma and others Vs. LT.0. A Ward, Quilon (1980) (122 ITR 272)
have held that the Circular cannot be treated as an authority for the pro-
position that interest is payable on the amount of refund ordered under
Section 141A at the provisional assessment stage. The court have held that
under Sub-Section (1) of Section 214, interest on such amount refunded
could be and should be paid on regular assessment.

1.36 As the position is not entirely free from doubt and in view of
the observations of the Kerala High Court in the above case, the Ministry
of Law have advised that the position may be clarified by g suitable amend-
ment. The Committee would therefore like the Board to bring forward
a clarificatory amendment to Section 214 at an carly date.

1.37 Under Section 215 of the Income-tax Act whenever amount on
which interest was payable by the assessee is reduced, intercst demanded
is reduced accordingly and the excess interest paid, if any, is refunded.
However, such is not the position in respect of interest paid by the Gov-
ernment to the assessee under Section 2}4. Where tax due from the
assessee subsequently increases as compared to what was determined as per
provisional assessment or as per regular assessment in practice interest on
additional amount due is not levied from the 1st of April next following
the relevant financial year, to the date of re-assessment or even the regular
assessment. As early as in 1972-73, the Public Accounts Committee in
their 51st Report hagd drawn attention to this inequitous situation. The
Commiftee find that the Law Ministry are of the view that in the absence
of a specific provision in Section 214 on the lines of the ‘provision con~
tained in Section 215(3) of the Act it is not permissible for the Income-
tax Officer to reduce the quantum of interest payable by Government as
a result of an order of rectification or an order in appeal or revision which
has the effect of increasing the tax payable by the assessee for the relevant
years and that the anomaly pointed out by the Committee could be removed
only by a suitable amendment of the Act. The Ministry of Finance have
now informed the Committee that the recommendation made by the Public
Accounts Committee wounld be examined in the light of recommendations
which might be made by the Economic Administration Reforms Commission
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wﬂmhnsatpresentengagedhthemkoismqﬂﬁmﬁonmdmmhn-
tion of the direct taxes laws. The Committee regret to poing out that the
Ministry of Finance have failed to take any action on the recommenda-
tions made by this Committee as far back as in 1972-73 to rectify the
inequitous situation which was to be disadvantage of Government. The
Committee would now like the attention of the Economic Administration
Reforms Commission to be specifically drawn to this situation. They would
like to be informed of the views of the Commission in this regard as soom
as available.

- 1.38 Under Section 215, where the advance tax paid by an assessee
is less than 75 per cent of the assessed tax (as determined on regular assess-
ment) simple interest @ 12 per cent per annum is payable on the short-
fall for the period from 1 April next following the relevant fmancial year
to the date of regular assessment. Where, however, the initial payment
of advance tax is not less than 75 per cent of assessed tax, but the residual
amount after allowing refund on provisional assessment is so short, no
interest is chargeable under Section 215 even if the shortfall is more than
25 per cent. This is apparently an anomalous situation which calls for a
suitable amendment of the law to remove the lacuma. The Committee
recommend that Government should examine this question and bring forth
suitable amendment to the Act forthwith,



II. AVOIDABLE OR INCORRECT PAYMENT OF IN'i'EREST BY
GOVERNMENT

Audit Paragraph

2.1 Under the provisions of the Income-tax Act, 1961, where as a.
result of any order passed in appeal or other proceeding under the Act,
refund of any amount becomes due to the assessee and if the Income-tax.
Officer does not grant the refund within a period of 3 months from the
end of the month in which such order is passed, the Central Government
shall pay to the assessee simple interest at 12 per cent per annum on the
amount of the refund due from the date immediately following the expiry
of the period of 3 months aforesaid to the date on which the refund is
granted. Instructions were also issued by the Central Board of Direct
Taxes in July, 1962 to the effect that the Income-tax Officer shall dis-

pose of the refund cases within a fortnight of the receipt of appellate
orders.

2.2. An individual assessee went in appecal against the assessments
completed by the Income-tax Officer for eleven assessment year, 1959-60
and 1961-62 to 1970-71. The appellate authority passed orders thereon
in January 1974 and February 1975. On the basis of those orders a
refund of Rs. 1,48,670 became due to the assessee. This refund was
allowed by the department only in September, 1978. As a result of delay
of about four years in giving effect to the aforesaid appellate orders, the
assessee had also to be paid interest of Rs. 81,758.

2.3. The Ministry of Finance have accepted the objection.

[Paragraph 3.15(ii) of the Report of the Comptroller and Auditor
General of India for the year 1979-80—Union Government (Civil),
Revenue Receipts—Vol. TI, Direct Taxes]

2.4. The Committee were informed that the assessee in this case was
Shri Raja Ram Jaipuria of Calcutta. Explaining the audit objection as
also the chronological sequence of events in the case, the Ministry of
Finance have, in a note, stated:

“The audit objection in this case is that due to delay in giving
effect of appellate orders of Income-tax Appellate Tribunal
for more than 3 years for 11 assessment years the Department
had to pay interest of Rs. 81,758/~ under section 244 of the
Income-tax Act, 1961,
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2. The assessment file of the assessee was earlier in Central Circle, .
Calcutta from where it was transferred to ITO, A—Ward,
District V(I) Calcutta. The orders of the Income-tax
Appellate Tribunal for assessment years 1959-60 and 1960-
61 were received in Central Circle on 26th March 1974 and
passed on to Distt,, V(1) on 23rd April, 1974. For assess-
ment year 1961-62 and 1962-63, appellate orders were re-
ceived in Distt. V(1) on 6th November, 1974. The appellate
orders for 1963-64 to 1970-71 were received in Central Circle

on 10th April, 1975 and were passed on to Distt. V(1) on
21st June, 1975.

3. There has been change in the incumbent of ITO, A—Ward,
Distt. V(1) Calcutta on 16.12.1974, 16.4.1975, 16.5.1975,

June 1975, 6th May, 1977, 21.12.1967 and 14th January,
1978.

4. A search was also conducted at the premises of the assessec
from 23rd December, 1975 to 3rd January, 1976 and order

under section 132(5) for retaining the assets seized was
passed on 19th March, 1976.

5. The effect to the appellate order of ITAT for assessment years
1959-60, 1963-64, 1964-65, 1965-66, was given on 14.9.1977,
for assessment years 1961-62 and 1962-63 on 21.9.1977 for
assessment years 1966-67, 1967-68 on 15.9.77, and for
assessment years 1968-69 to 1970-71 on 19.9.77. The
refund was given on 30th September, 1978 after adjusting
demand for assessment years 1960-61, 1968-69 and 1971-72
to 1974-75 wherein interest under section 220(2) was also
charged in respect of outstanding demands.

6. The delay in giving effect to the appellate orders has arisen
primarily on account of the frequent change of incumbents and
partly on account of search and seizure operations.”

" 25. The delay in the casc has been attributed mainly to frequent
transfers of Income Tax Officers dealing with the case. In
this context, the Committee desired to know about the policy
constraints imposed by the CBDT against frequent transfers
of Income Tax Officers in key wards and frequent transfer by
marked assessees of their records from one station to another.
In reply, the Ministry of Finance have stated:

*Board’s Instructions on transfer policy regarding officers of the
Income-tax Department contained in letter No. 22013/13/
79-Ad. VI dated 17th March, 1980 is enclosed. (Appendix
m)
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2. The question of transfer of records either under section 124
or under section 127 is gone into particularly at the ITO’s
level in order to ensure that the transfer of records is justi-
fied. In case where the assessee shifts his residence or his
business it is natural for the assessee’s convenience to have
the records transferred to the new station. The transfer is
justified from the Department’s stand point also as local
knowledge is essentia] to do a proper assessment.

3. Coming to section 127, this is an artificial jurisdiction very
often resorted to by the Department to facilitate its convenience
both from the administrative and investigative angles. When
the provisions of section 127 are involved, the Department is
well aware of the circumstances that dictate such a course of
action. Even where an order under section 127(1) is passed,
at the instance of the assessee, the Department is fully alive
to the needs of the case.

4. It cannot be said that the transfer of records by itself is res-
ponsible for the failure highlighted by the PAC. It is actually
the failure to observe prescribed procedures such as correct
and systematic filling up of the transfer memoranda that is
the cause of lapses such as the one that has attracted the
adverse notice of the PAC.”

2.6. Since some transfers of Income Tax Officers were unavoidable
and search and seizure operations were part of the administration of the
Income Tax Act, the Committee enquired about the steps taken by the
CBDT for suitably moulding the system on the ground to provide con-
tinuity in work through a well designed system of maintenance of records
in Income Tax Offices. So as to avoid delay and harassment to tax
payers in the matter of refund. The Ministry of Finance, have replied:

“Though transfer of Income-tax Officers are incidental to the
administration, care has been taken to ensure that transfers
normally do not result in any major dislocation of work in-
cluding incorrect maintenance of registers etc. At the time
of normal|routine transfers, the ITO has also to hand over
his successor a handling over note focussing attention on certain
important items of work like time-baring matters, stages of
investigation etc. In this particular case, it unfortunately hap-
pended that the entry relating to the appellate order was also
not made in the appeal register; the delay, therefore, occurred.
It cannot be attributed to any defect in the system.
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Search and seizure operations do not also cause any major dis-
location of work, except in a very minimal way like postpone-
ment and adjournment of hearing etc. fixed for a day if the
concerned officer has been drafted for search duties. By and
large, subordinate staff viz. tax assistants, UDCs and LDCs
and supervisory staff are not drafted for duties in search and
seizure operations; the normal office work including prepara-
tion and issue of refunds etc. to the assessees cannot ordinarily
get dislocated: The endeavour always is to restrict such
inroads into their working hours by other duties to the very
minimum.”

2.7. It has been stated that since in the present case the refund arose
under section 240 as a result of appellate orders, the assessee was not
required to apply for refund and the refund was to be allowed by the
Department on its own. It has been further stated that control registers
are prescribed and a time limit of 2 months has been laid down for granting
refunds in cases arising out of appellate orders. Pointing out that in the
present case the refund took 4 years instead of 2 months, the Committee
enquired whether necessary entries in any of the control registers had been
made. To this the Ministry have replied:

“Neccessary eptries in the appeal register were not made in this
case resudng in delay in the issue of refund consequent upon
giving effect to appellate orders.”

2.8. In reply to a question whether this case revealed that the control
systems laid down were not adequate or that these were not actually worked
by the field formations, the Ministry of Finance have, in a note, stated:

“The controls provided by way of (a) maintenance of the appeal
registers, (b) making entries in the said registers regarding
every appellate order and (c) the issue of the instructions
that effect should be given to appellate orders within a period
of two months appear to be quite adequate. The failure
appears to be ineffective follow-up of such instructions by
the field formations. Severa] further steps have been devised
in the latter few years, which could enable a further monitor-
ing like (i) setting apart the first quarter of the year for
completing house keeping jobs, which include inter alia (a)
making the registers upto date (b) giving effect to rectificatory,
revisionary and appellate orders etc. (ii) observance of
refund weeks, arrear clearance and reduction fortnights etc.
(iii) entry in separate registers at the receipt counter itself of
assessees appeals in regard to such matters. These should
also help in removing bottlenecks.”
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2.9, Explaining the reasons for the delay in giving  effect to the

appellate orders in the case, a representative of the CBDT stated in
evidence:

“In this particular case, there was a lot of litigation, and the Tribunal
giving effect to the appellate order, varying from May, 1974
to June, 1975. In this particular case, wpto the first appellate
orders. They should have been given effect to, according to
the provisions of the law, within three months from the date
of receipt of those orders. There has been delay, but there
were some circumstances which had probably caused this
type of delay. One was that some time in December, 1975 a
search was carried out in te premises of the assessee, and it
continued for about a couple of weeks, upto 3rd January, 1976.
As a result of an order passed under section 132(5) of the
Income Tax Act, there were some seizures etc. The ITO
had apparently taken it into account in not giving effect to
this particular order. This is seen from the letter which the
assessec himself has written some time in 1978. The actual
effect was given on 14th September, 1977, in respect of some
orders; and in respect of certain others, it was done on
19.9.77 and 21.9.77. Interest became due from the date of
giving effect to the appellate order, varying from May, 1974
to June, 1975. In this particular case, upto the first appellate
stage, he had no relief due. There was some relief which
was adjusted against outstanding dues for other years. But
when he went to the Tribunal, certain relief were there. But
in respect of certain payments, corresponding challans were
not on record. In this particular case, it had a chequered
career, because it had gone though various income tax
authorities—first in an ordinary circle, then to a different
Central circle and then to a different Central Officer. When
refund had to be given it had come to another ITO. Thus
there was a lot of inter-action. Confusion was created. They
passed through various officers situated in different bui]di
ingS-”

The witness further stated:

“On 14th September, 1977, the assessee wrote to the ITO saying
that there wag a payment of Rs. 58,000/- which he made in
-June, 1965. There is a procedure which Government have
settled upon, in consultation with C&AG in regard to giving
relief, wherever challans are not traceable. This procedure is
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being extended year after year, because refund presupposes
that it has been brought into the Consolidated Fund of India.
One has to verify whether it hag really gone into the Treasury,
and the challan is an index of this. In this particular case,
the challan was not available on record. Because the assessee
was also in arrears, he had also not pointed it out, except on
14th September 1977—and this had to be verified. So, on
15th September it was verified by going through a different
register of a different ITO. So, credit was given. Thereafter,

. one year’s delay was there—till the date on which refund was
given. There is absolutely nothing available on record to
show why the delay occurred. But from the letter of the
assessee to the Commissioner, it is seen that this has been
wrongly held over on the ground that as a result of the search
and seizure, a certain amount of money might become due;
and so, the refund could not be given.

There is a delay of nearly one year. But if you reckon it from the
date on which the order should have been given effect to, it
ranges from 3 years in some cases to 4 years in some other
cases. The Commissioner has called for his explanation
and has found his explanation unsatisfactory; he has asked him
to be more careful in future.”

2.10. In regard to the procedure followed in these cases, the witness
stated:

“We have set a certain procedure in this matter. There are a
number of instructions which have been issued by the Govern-
ment from time to time in regard to giving prompt effect to
an appellate order. There has been a delay in the payment
of interest. Then we have introduced through the action plan
two sets of house-keeping tasks (1) They should do it in the
months of April, May and June where the disposal is regulated
so that all pending papers could be properly brought on record
and action taken thereon; (2) In respect of rectification/revision
appellate orders where due to some reason or other action has
not been taken; thc assessee can get it separately entered in a
separate register maintained at the Income Tax Office. In
the Chairman’s office in Delhi and in all the Commissioner’s
offices a cell has been set up to see that this is monitored.
We have been having since 1977-78 a method of giving effect
to revisionary orders apart from the instructions which are
there. We also observe a.couple of fortnightlies spread over
the year from where. the Income Tax Officer will be able to
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take note of any delay in this matter and see that the decisions
taken are given effect to, appellate orders are given effect to
etc.. .We have made a special study about grant of refunds.
A report had been submitted only a couple of days back by
the Director Incharge of Organisation Methods and Services.
They have found that in some cases delays are taking place.
They have studied 267 cases. The total number of cases
studied by them covering section 215 are 215 of which the
number of cases attracting provision of section 243 are 210.
Only in 5 cases there was delay. In the case of appellate
revision, 52 cases were studied. In 12 cases the interest has
been granted and interest has not been given in the remaining
cases. There has becn a change in the law from 1975. The
point is that the instant case is one where delay has occurred.
The permission of the Commissioner should have been taken
under the Income Tax Act which has not been done. We
have taken various measures. We have introduced a method
of paying taxes into the treasury. We have given a better
customers’ service. We have opened noda] points in
nationalised banks where payment could be made. The
system is being streamlined to see that such situations do not
recur.”

2.11. The Committee pointed out that quite often the Department
refused to give refund on the plea that some appreheneded liability would
come up and therefore it was not prudent to divest the Department of
those funds. In this context, the Committec enquired whether it would
not be desirable to make a law to the effect that there could be no appre-
hended liability and that all liability should crystalise within a period of
six months, during which no interest need be paid. To this, a representa-
tive of the CBDT replied:

“The suggestion can be examined. But if there is a conditionable
delay, naturally it will be examined.”

Refunds

2.12. According to the Ministry the following can be the situations
under which refunds become due to the assessees under thc Income Tax
Act.

(i) the tax deducted at source from salary, interest on sécurities
or debentures or any other payment is higher than the amount
of tax payable as determined on provisional/regular assess-
‘ment.
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(ii) the amount of advance tax paid or the tax paid on the basis
of self-assessment exceeds the tax payable as determined on
provisional/regular assessment.

(iii) the tax originally determined and paid on the basis of regular
assessment is reduced as a result of rectification of a mistake
which had crept in the assessment.

(iv) the tax originally determined and paid gets reduced on regular
assessment or is reduced through appellate or revision order
of the higher authorities.

(v) the same income is taxed both in India and in a foreign coun-
try with which Government of India has not entered into an
agreement for avoidance of double taxation.

(vi) on account of tax credit Certificates.

2.13. The provisions of the Act governing refunds are contained in
Sections 141A (1), 143(1), 143(3), 144, 237 and 240. These are as
under: '

“Section 141A(1) provides that where a return has been furnished
u/s 139 and the assessee claims that the advance tax paid
by him and/or the tax deducted at source and deemed to
have been paid on his behalf exceeds the tax payable on the
basis of the return and the accounts and documents accom-
panying it, the ITO, if he is of the opinion that the regular
assessment is not likely to be completed within 6 months from
the date of the filling of the return, shall make a provisional
assessment within 6 months and grant refund to the assessee
of the excess amount of tax paid.

Section 143 (1) provides that where a return has been made u/s
139, the ITO may without requiring the presence of the
assessee or the production of any evidence in support of the
return make ap assessment of the total income or loss of the
assessee after making certain routine adjustments to the income
or loss declared in the return and determine the sum payable
by the assesseec or refundable to him on the basis of such
assessment.

Section 143(3): After taking into account all relevant material
which the ITO has gathered and the evidence etc. produced by
the assessee the ITO shall make an order of assessment in
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writing wu|s 143(3) of the LT. Act of the total income or loss
of the assessee and determine the sum payable by him or
refundable to him on the basis of such assessment.

Section 144 authorises the ITO to make an exparte assessment to
the best of his judgement if the assessee has failed either to
file a return or to comply with a notice issued u/s 142(1) or
142 (2A) or 143(2), of the total income or loss of the assessee
and determine the sum payable by him or refundable to him on
the basis of such best judgement assessment.

Section 237: If any person satisfied the ITO that the amount of tax
paid by him or on his behalf or treated as paid by him or on his
behalf for any assessment year exceeds the amount with which
he is properly chargeable under this Act for that year, he shall
be entitled to a refund or the excess on such a claim being
filed by the assessee within the prescribed time and in the pres-
cribed manner. The ITO shall make an assessment of the total
income/loss of the assessee and determine the amount of refund,
if any, due to the assessee, '

Section 240 provides that where, as a result of any order passed
in appeal or other proceeding under this Act (e.g. an order of
rectification w|s 154|155) refund of any amount becomes due
to the assessee, the ITO shall refund the amount to the assessee
without the assessee making any claim in this behalf.

2.14 The Committee desired to be furnished details of the procedures
and systems designed to prevent any delay in the payment of refunds beyond
the prescribed period. In a note, the Ministry of Finance have stated:

“Board have always attached great importance to the issue of re-
funds promptly. With a view to achieving this end, various
instructions have been issued from time to time., Some of the
measures taken for ensuring prompt issue of refunds are given
below:

(i) ITOs have been asked not to sign notices of demands- and

' computation sheets unless the refund order is put up along
with it.

(ii) ITOs have been asked to ensure that in all cases refund orders

are invariably sent to the assessees within 7 days of the pass-
ing of the order resulting in refund.

(iii) Refund orders have to be sent by Registered Post.
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(iv) Advice notes in case of refunds upto Rs, 999/- have beeg
dispensed with.

I3

(v) 1f the refund order is not issued within 7 days of the passing
of the assessment order and the delay is not properly ex-
plained, an adversc entry is required to be recorder in the
confidentia] rol} of the dealing official.

(vi) If an official gets 3 such adverse entries, any further lapse

on his part will entail disciplinary action and levy of suitable
penalty,

(vii() A monthly certificate is required to be sent by the ITO to
the CIT certifying that no refund voucher has been delayed
beyond 7 days and wherever it has been delayed, the delay

has to be explained.

fviit) The 1TOs, 1ACs, and Cs, 1. T. have been asked to carry out
regular check in this regard by way of surprise inspections
and also during the course of regular and vigilance inspec-
tions.

(ix) It hag been impressed upon the oflicers that repeated lapses
in this beha'l will be viewed scriously in the case of super-
visory officers as well.

(x) Arrcar clearance fortnights are observed during which parti-
cular attention is given to the issue of refunds,

ixi) Exclusive Refunds Circles  have been created in the metro-
politan cities for expeditious disposal of direct refund claims.

(xii) The appeal register, rectification register,  direct refund
register and provisional assessment register is required to be
maintained for keeping a proper watch in that behalf;

(xiii) Effect to Appe'late orders and rectification claims are re-
quired to be disposed of within two months.

(xiv) Instructions have been issued to ITOs that whenever there
is delay in issue of refunds the interest due thercon in
accordance with the provisions of law must be given.

‘(xv) A study is being undertaken of a few charges of Delhi in
pursuance of the rccommendation of the Estimates Com-
mittce to further evolve measures for tightening the adminis-
trative machinery in this behalf.”
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2.15. There is no time limit provided in the Act or rules for the grant
of the refund. However, if the refunds are not granted within a certain
prescribed period as given in the I.T. Act, interest @ 12 per cent per month
is payable to the assessee on the amount of refund for the period of delay.
The relevant provisions of the Income tax Act, 1961 for grant of interest
by the Government are as under:

Section 214: Where in a case, the aggregate sum of advance tax
paid by the asscssee during any Financial year exceeds the
amount of the tax determined on regular assessment, the Central
Government shal] pay simple interest at the rate of 12 per cent
annum on such excess amount of tax from the first day of
April next following the said financial year to the date of the
regular assessment for the assessment year immediately
following the said Financial Year.

Section 243 (1) (a): if the ITQO does not grant refund in a casc
where the total income of the assessee does not comsist so'ely
of income from interest on securities or dividends, within 3
monthg from the end of the month in which the total income is
determined under this Act, the Centra] Government shall pay
simple interest at the rate of 12 per cent per annum of  the
amount of refund after three months from the end of the month
in which the income is detcrmined.

Section 243(1) (b): in cases other than those covered us 243(1) (),
if the 1TO does not grant the refund within three months from
the end of the month in which the claim for refund is made,
the Central Government shall pay simple interest at the rate of
12 per cent per annum on the amount of the refund after the
expiry of the period of 3 months from the end of the month
in which the return was filed.

Section 244(1): provides that where a refund is due to the assessee
in pursuance of an order referred to in Section 240 viz. appel'ate
order, revision order or rectification order etc, and the ITO does
not grant refund within a period of 3 months from the end of
the month in which such order is passed, the Central Govern-
ment shall pay simple interest at the rate of 12 per cent  per
annum on the amount of the refund due from the expiry of the
said 3 months.

Section 244 (IA) where the whole or any part of the refund duc to
the assessee has arisen as a result of appellate order, revision
order or rectification order, and the amount of tax had been
paid after the 31st day of March, 1975 in pursuance of an
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order of assessment of penalty and such .amount or any part
thercof is found in appeal or other proceeding under this Act
to be in excess of the amount which such assessee is liable to
pay tax or penalty under this Act, the Central Government
shall pay to such an assessee simplc interest at the rate of
12 per cent per annum on the amount of the refund from the
datc on which such amount was paid to the date on which
such amount is refunded excluding one month.

Section 241: In cases where the order giving rise to a refund is the
subject matter of appeal or further proceeding or any other
proceeding under this Act is pending against an asscssce and
the ITO is of the view that the grant of the refund is likely
to adversely affect the revenue. he may with the previous ap-
prova! of the CIT withhold the refund till such time as the
Commissioner may determine.  Further in all such cases the
assessce shall be entitled (o the payment of interest at the rate
of 12 per cent per annum from end of three months in which
order under section 241 iy passed to the date of refund.

132B: Where the aggrepate of the money scized u/s 132 and/or
the sale proceeds of the asscts seized u/s 132 cxceeds the
ageregate amouny of the tax liabilities, the Government shall
pav simple interest at the rate of 12 per cent on such excess
from the dawe immediately following the expiry of the order
s 132(5) to the date of regular assessment or roassessment.

2.16 During the course of discussion on the Income-tax Bill, 1961
the thcn Finance Minister made certain observations to the effect that no
undie difliculties should be experience by the tax payers with regard to
certain procedural and other matters arising out of the working of the
Income-tax Act. One such observation was regarding prompt issue of
refunds, The erstwhile ‘Central  Board of Revenue in their instructions
dated 18-7-1962 directed the assessing officers  that  every precaution
should be taken to sec that no avoidable delay occurred in the granting of
refunds in any case. Even though the law permits an interest free period
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of three months, every attempt should be made to. dlspose of refunds
within the time limits ag given below:

(i) Gasescovered u/s 243(1)(a) . . . . within a week of thcdate on
which the totalincome is
determined. .

(ii) Gase covered u/s24g(1)(b) . . . . within a month of the datc on
whi(ti:h the refund claim is
made.

(iii) refund falling due as a result of rectification etc.  within a wecek of the date of
rectification order.

(iv) refund falling due as a result of appeal orre- within afortnight of the date
vision procecdings. of receipt by ITO of appeal
or revision order,

2.17 The Direct Taxcs Enquiry Committee (Wanchoo Committee) in
para 6.142 of its report recommended that disciplinary action may be
initiated in all cases where the refund voucher is not issued within seven

days of the passing of the order. This recommendation was acccpted by
the Government in principle.

2.18 Accordingly the Board in their Instn. No. 912 dated 14-1-1976
directed that disciplinary action may be initiated where the refund vouchers
are not issued within seven days of passing of order except under excep-
tional circumstances warranting delay beyond 7 days. The Board made
it the responsibility of the T.A.Cs to ensure that these instructions are
strictly adhered to,

2.19 Para 1.10 of the Audit Report for the year 1979-80 gives the
following data regarding refund applications:

Refunds under Section 237
1. No. of applications pending on 1-4-1979 . . . 10,843
2. No. of refund applications received during the year 1979-80 1,25,927
3. No. and amoun' of refunds made during 1979-80
(a) Out of (1) above 3

(i) Number . . . . . . . 10,838
(ii) Amount (in thousands ofrupeces) . . . 3,799

(b) Out of (2) above :
(i) Number . . . . . . . 1,10,663

(ii) Amount (in thousands of rupees) . . .. 94,059
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4. No. of refunds in which intcrest was paid under Section 243,
the amount of such interest, and the amount of refund, on
which such interest was paid during 1979-80 :
() Outof (1) above ;
(i) Number
(ii) Amount ofrefund (in thousands ofrupees)

(iii) Amount ofinterest paid (in thousands ofrupees)

(b) Out of (2) above ;
(i) Number . . .
(ii) Amount ofrefund (in thousands o frupees)
(ii1) Amount ofinterest paid (in thousands of rupé es)
5. No. and amount of refunds made during 1979-80 on which
no interest was paid : '
{a) Number
(b) Amount (in thousands ofrupees)

6. N. of refund applications pending on 31-3-11980
7. Break-up ofapplications mentioned at (6) above :
(a) Refund applications for less than a year . '

(b) Between 1 year and 2 years

(c) For 2 ycars and more

446
- 453
41

2,442
1,955
63

1,18,613
95,450

15,269

15,264

2.20. The particulars of special‘revision etc., effects,

refunds

under Section 240 and payment of interest under 'Section 244, as
furnishtd by the Ministry for the year 1979-80 are given below:

1. No. of assessments which were pending revision on accouunt
ofappellate/revision etc. ordersas on 1-4-79

2. No. of assessments which are sefor sumlar revision in 1979-80
3. No. of assessments v.vhich were revised during 1979-80.

(a) Out of those pending as on 1-4-79.

(b) Out of tiose that arosc during 1-4-79 to 31-3-80

4. No. of assessments which resulted in  refunds as a result of

revision and total amount of refund given:

*6,528
1,13,926

5,725
1,05,407

D

.# The Ministry of Finance have revised the closing figure of 6,511 furnished for the year

1978-79.
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Number Amount

of refund
(in thous~
ands of
rupees)
{a) Under item g (a) above. . . . . . . 1,745 1,47,27
(b) Underitem g {b) abave . . . . 49,146  38,57,21
5. No. of assessments in which intecest bc(.amc payablc under
Sectitm 244 and amount ofinterest:
(a) Underitem4 (2) above . . . . . . 260 6,23
(b) Underitem 4 (b) above . . . . . . 3,839 95,91
6. No. of assessments pending revision as on 1-4-80 ;
(a) Out of (1) abave . . . . . . . 803
{b) Out of (2) above . . . . . 8,519
7. Break-up of assesments mentioned at (6) abovc
(a) Pending for Jeas than 1 year . . . 8,519
(b) Pending for more than 1 year and less Lha.n 2 years . 802
(() Pending for more lhan 2 ycam . . . . . I

2”! It is seen from thc figures quoted above that the numbcer of
pending refund claims under Section 237 has recorded an increase from
10843 at the beginning of 1979-80 to 15269 at the end of March, 1980.
Likewise. pending refund claims under Section 240 also rose from 6528
at the end of March, 1979 to 9322 at the end of March, 1980. When
asked to indicate the reasons for this increasc, the Ministry of Finance
have in a note stated:

“Age-wise break up of 15269 refund claims pending under section

237, as on 31 March_ 1980, is as under:

6420 . . . Pending for less than ane month
6132 . . . One to 3 months
2589 . . . Three to six months
1ty . . . Six to 12 months
5 . e More than 12 months
15269

In direct refund claims sometimes inquiries arc needed in cascs of
fresh claims which do take some time.

1t may alsp be mentioned that during March, 1980, there were
10063 refund claims filed as against 7987 during March.
1979 which also accounts for higher carried forward pendency.

The number of appellate orders added during the month of March,
1980 arec 10989 against 10370 during March, 1979. The
reasons for higher pendency of appcllatc orders to be given
cffect to for more than one year is being ascertained from the
concerned Commissioncrs of Income-tax.”
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The charge-wisc break up of the 802 cases pending for more

than one ycar (as gwen in the Audit Report 1979-80) furnished by the

2.23 In a subsequent note the Ministry have explained:

Ministry of - Fm'mce is as’ under:
S. No. C.1.T. Charge : Number of pending
cases
1. Allahabad . . . . . . . . 28
2. Assam . . . . . . . | . . 14
3. Bombay Gity o . . . . . . 5
4. Dethi . . . 22
5. Delhi (C) . . . . . . . | . . 8 '
6. Jaipur . . . . . . . . . r
7. Kanpwr . . . . . . . . . 120
6. Karnataka-I . . . . . .. . 4
q. Madhya Pradesh. . . . . . . . 1
10. Nagpwr . . . . . . . . . 2
. Navik | 583
12 West Bengal . . . . . . . . 14

“From the chargewisc break-up of pendency of appellate orders

for more than onc year for giving effect to it would be seen
that the maximum pendency out of 802 cases was in Nasik
(583) and Kanpur (Central) (120). On further reference to
them. thesc two charges have revised the figures saying that
the dealing official concerned inadvertently gave the figure of
pendency of appeal rather than pendency of appellate orders
to be given effect to in the relevant column. The figure of
pendency of appellatc orders to be given effect to in the rele-
vant column. The figure of pendency of appellate orders to
be given effect to in Nasik charge as on 31-3-80 is nil and in
Kanpur (Central) charge it is only 10. The revised all-India
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figures to be substituted in place of figures given in phra' 1.1¢
(ii) of the C&AG Report, 1979-80 would be as under:

-

-

Appeal/Revision etc. effects and Refunds u/s 240 and payment of interest u/s 244.

(®

(2)
(3

)

No of assesments which were pcn dmg revisionson account of appdlnte/
_revision etc. orders . . 5945%

No. of assessments which arose for similar revision in 1979-80 . . 113926
No. of assessments which were revised during 1979-80 -

(a) Outof those pending ason 14-79 . . R . . 5844
(b) Outo’ those that arose during 1-4-1979 to 31-3-1980 . . . 105370

No, of assessm-nts which resulted in refund as a result of re-
vision, and total amount of soundd given :

No. Amotnt
. of * re-
fund (o00)
(i) Under item 3(i) above . . . . . 1745 14727
(n) Under item g(ii) above . . . . . . 49146 388721

——

¢The figure does not tally with the closing balance of last year’s report (Special

Reparts) as GsIT, Nagpur, West Bengal and Nasik have revised their figures.

5. No. of assessments in which interest became payable ujs 244
and amount of interest:

-

(6)

€

No. Amount
of inte-
rest
(o00)
(i) Under item 4(i) above . . . . . . 260 629
(ii) Out of 4(ii) above . . . . . . 3839 9591
No. of assessments pending revision on 1-4-1980
(i) Outof1 above . . . . . . . 101
(ii) Out cf2 above . . . . . . . 8556
Break-up of assessments mentioned ot 6 above
(i) Pending for less than 1 year . . . . . 8556
(ii) Pending for more than 1 year and lcss than 2 years . 101

(iii) Pending for more than 2 years

A,
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There was one case shown originally pending for more than 2 years .

- . which was in the charge of CIT(C), Delhi. On further veri-
- fication it has been confirmed that this reporting was also by
mistake as it related to pendency of appeals rather than pen-
dency of appellate orders to be given effect to. CIT, Nasik,
Kanpur (C) and Delhi (C) have been asked to obtain the

explanation of the dealing officials for incorrect reporting of
figures.

The reasons for pendency for 101 appellate orders to be given.
effect to for more than one year is being ascertained from 10
Commissioners. Sometimes, there are certain directions given
by the appellate authorities for making further enquiries or
ascertaining facts through records or from the assessees also
before giving effect to his directions. In such cases, there is
likely to be some time taken for giving effect to appellate

orders. The detailed reasons are, however, being ascertajncd
from the CsIT individually.”

2.2 During evidence, the Committee drew the attention of the re-
presentative of the Ministry to the fact that figures pertaining to disposal
of refund cases given earlier by the CBDT and printed in the Audit Report
1979-80 had' been rewised in certain materia] respects on the plea that the
officials concerned had inadvertently given the figurcs of pendency of
appeals rather than pendency of appellate orders to be given effect to, in
*he re'cvant column. The Committee therefore, desired to know about the
steps taken by the Board to build up a sound management information
system. In a note, the Ministry have stated:

“The need for a sound Managemeny Information system in the L.T:
Department is well recognised. In the past, several efforts
were also made in this direction. For example, the CB.D.T.
set up a coordination Committee of Directors to review and
rationalise the statistica] statements and reports prepared in
this Department. The report of the Committee (January,

1979) has streamlined the statistical reports and reduced their
number to 78 from an carlier 181,

However, it may be noted that the design installation and opera-
tion of a Management Information System is contingent upon
the availability of minimum supporting staff in the field level
of operation. Today there are serious short-falls of long
standing naturc which are seriously blocking any such effort.
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Keeping in view the present size and complexity of the. department,
it will be necessary to have a machine oriented (preferably
clectronic) management information system as against the pre-
sent manual system. Preliminary studies in this direction are
cxpected to be undertaken by DI (Systems) as soon as he is
opcrational] with a minimum contingent of staff. The post of
DI (Systems) has been newly created for this purpose.”

The Committee enquired whether the Board had conducted any study
ol « refund ward or special ward dealing with search and seizure cases to
see if modern methods and table top computerised memory systems could
be usefully made available to Income-tax Officers in such wards and if so,
with what results. To this, the Ministry have replied in the negative.

2.25 The.Committee further enquired about the Action Plan target, if
any, in regard to disposal of refund cases during 1979-80. 1In a notc, the

Ministry have stated:

“In the Action-Plan for 1979-80, the Board had issued the icllowing
instructions to the Commissioners of Income-tax regarding
giving effect to the appellate/revision orders: '

1t has been observed that there is a practice prevalent in the field
not to make contemporaneous record of the rectification
claims and appellate/revisionary orders when received. For
remedying thig situation, you should issue instructions to
your officers for keeping a separatc register at the Central
Receipt Counter at each place so that all claims for recti-
fication, etc. are entcred therein and the register serves as a
Control Register for ensuring the disposal of these claime.
In regard to appc'late/revisionary orders, a scparatc Cell
should be created in your office to prepare lists of all cascs
of reduction of tax by appellate/revisionary authorities. This
Cell should ask the I1TOs to report back after giving appeal
effect. You may alsp issuc instructions that the 1TOs
should introduce appropriate columns in the appeal Register
(TTNS 61) for recording refund voucher number and datc
of its service. so that from this Register also the timely issue

of refunds could be controlled.”

Monitoring of progress in this behalf was to be done at Commis-
sioner’s level. Administrative instructions were to the effect
that the appellate orders should be given cffect within  two

months of their reccipt.”
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226 Asked whether the instructions with regard to maintenance of
a separate reglster at thc Cemral Receipt counters for all claims for recti-
fication etc. and creation of separate cells to prepare lists of all cases of
reducnon of tax by appellate/rev:sxonaty authorities had been implemen-
tqd_ the Ministry of Finance have replied:

“No feed back reports regarding the maintenance of separate regis-
ters for rectification applications etc. at the Central Receipt
Counters and the creation of a cell in CIT’s Office for moni-
toring of giving effect to appellate/revisionary orders as en-
visaged in the Action Plan for 1979-80 were called for. How-
ever, a sample check made in respect of metropolitan charges
has revealed that whereas separatc registers at Central Receipt
Counters for rectification application etc. are generally being
maintained no scparate cells for the monitoring of giving eflcct
to appellate|revisionary orders have been created in the offices
of the Commissioners of Income-tax, Instructions have becn
issued to all the Cs, I.T. vide Instruction No, 1452 (F. No. 225/
46/81-1TA-IT) dated 3-2-1982 reiterating that all these mca-
sures should be introduced immediatcly and a report sent to
the Board by 15-3-1982.”

2.27 The Committeec desired to know why such control systems werc
-not embodied in public circulars for the benefit of the tax payers. The
Ministry have explained:

“The maintenance of the registers at the Central Receipt Counters
and creation of monitoring cells in the CIT's Offices arc in-
tended to be internal controls, devised by the department for
its own proper functioning. Ag such, it is not clear whether
any useful purpose could be served if information about the
existence of such controls is brought to the public notice
through circulars. Instead, Grievances Cells have been crecated
in all CIT's offices. Adequate publicity has been given to the
creation of these Grievances Cells and the assessces are
requested to bring their grievances including delay in issue of
refunds to the notice of thig Cell. Similarly refund weeks’
fortnights are obscrved from year to year and wide publicity
is given to these refund weeks/fortnights.”

2.28 Under the provisions of the Income-tax Act, 1961, where as a
result of any order passed in appeal or other proceeding under the Act,
refund of any amount becomes due to the assessee and if the Income-tax
Officer does not grant the refund within a period of 3 months from the
end of the month in which the order is passed, the Central Government
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isrequimedtopayhtheassesseesimpleinterestatnpetéeitpermlﬁ.
on the amount of refund due from the date immediately following ‘the
expiry of the period of 3 months aforesaid to the daté on which the refund -
is granted. Instructions were also issned by the CBDT in July 1962 to the
effect that the Income-tax Officer shall dispose of the refund cases within
A fortnight of receipt of appellate orders. Audit has brought to motice a.
case where the'orders passed by the Appellate authority in January, 1974 and
February 1975 granting a refund of Rs. 1.49 lakhs were given .effect to
only in September, 1978. As a result of the abnormal.delay of about four
years im giving effect to the appellate orders, the assessee had to be paid
: Il'ug: 98;!;!! of Rs. 81,758 as interest under Section 244 of the Income Tax

ct, . : |

2.29 According to the Ministry, the delay in giving effect to the
appellate orders was primarily on account of the frequent change of 1TOs
dealing with the case. It is seen that in a period of 4 years there were 7
changes in the incumbency of Income Tax Officer dealing with the case
under reference. The delay has also been partly attributed to the search
and seizure operations conducted at the premises of the assessee from 23rd
December, 1975'to 3rd January, 1976 and order under Section 132(5)
passed on 19 March, 1976 for retaining the assets seized.

2.30 Though too frequent transfers must be avoided im the interest of
work, the Committee are not convinced with the plea of transfer of ITOs
as a reason for the inordinate delay in this case. The Ccmmittee wonld
like to be apprised of the reasons for transfer of each ITO during the peried
in question. The Committee would also like to point out that any System
to be effective must provide adequate inbeult safeguardsichecks so as to
guard against any dislocation of work on this account. As admitted by
the Ministry, it is actually the fallure to observe the prescribed procedures
such as correct and systematic filling up of transfer memoranda which is
the cavse of such lapses. The Committee consider it unfortunate that in
spite of this admission, the only action taken against the erring official
was a homely advice by the Commissioner to be more careful in futuve,
The Committee are of the view that stern action is called for in this case
so as to act as a deterrent to others and to minimise occurrence of such
failores. The matter should therefore be reviewed and the Committeel

apprised of the action taken,

2.31 So far as the plea that the search and seizure operations were also
partly responsible for the delay in granting refund in this case is concern-
ed, the Committee consider that the department should devise ways and
1meams to ensure that any apprehended lability in such cades gets crystalis-
ed within a specified period, say, six months during which no interest need
be peid, so that the assessing officers do not take the easy course of re-
fusing or unduly delaying the grant of refund. The question whether this
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_objective can be achieved through amendment of the Act or by executive
. instructions, may therefore be examined and the Committee apprised of
the outcome, '

2.32 The Committee find that despife elaborate instructions issued by
the Board from time to time and various measures devised for prompt
issue of refund orders, the number of pending applications for refumds
under Section 237 recorded an increase from 10843 as on 31 March, 1979
to 15269 as on 31 Mach, 1980. Likewise, the applications for refund under
Section 240 rose from 6582 to 9322 during the same period. The con-
tention of the Ministry that 10063 refund claims under Section 237 were
filed in Mach, 1980 ag against 7987 during March, 1979 explains the
position only partly. On the other hand the Committec expect disposal of
larger number of the pending cases through improved performance from
year to year. The Committee understand that a study is being undertaken
of a few ‘charges in Delhi to further evolve measures for tightening the ad-
ministrative machinery in this behalf. The Committee desire that such
a study should not be confined to a few charges in Delhi alone but .it
should bz extended to other charges also where the position is not satis-

factory so that their functioning can be streamlined and the clearance of
refund applications expedited.

2.33 The Committee note with concera that the figures regarding dis-
posal of refund applications given earlier by the CBDT and printed im
the Audit Reports for 1979-80 were incorrect. The Ministry have offered
the exlanation that officers concerned inadvertently gave figures of pen-
dency of appeals rather than pendency of appellate orders to be given effect
to. The Commiltee are not- satisfied with this explanation. The Com-
mittee consider it very unfortunate that the data given to Committee for
incorporation in the Audit Report which is required to be presented to
Parliament was furnished in a casual manner and without proper care
and scrutiny. The Committee consider it to be a serious lapse and would
like the matter to be enquired into with a view to fixing responsibility.
This is clear illustrations of the haphazard manner of maintenance of records
and their scrutiny at higher levels. Such wrong reporting of data would
necessarily affect the managerial efficiency of the Board itself. The Com-
mittee urge that effective steps should be taken to avoid recurrence of such
mistakes.

2.34 In this connection, the Committee regret to observe that the ims-
tructions of the Board in regard to the setting up of a separate Cell for
preparing lists of all cases of reduction of tax by appellate/revisionay
authorities so as to ensure expeditious compliance of such orders, have
not been taken seriously by the Commissioners of Income-tax. The Board
should secure compliance of these jinstructions without delay and lapses
on this ascount should be taken serious note of.



40

2.35 In the light of the foregoing, the Committee comsider that it is
* of peramount importance for the Board to build up a sound maaagement
information system. The question of computerising the data processl-g
system should therefore be gone into in dapth without much delay. The
Committee would like to be apprised of the decision taken in the matter.

NEw DELHI; SATISH AGARWAL
June 21, 1982 Chairman,
Jv—a—tzﬁ;&h?l_,wlb—(m—(Sj " Public Accounts Committee.



APPENDIX 1

(Vide para 1.26)

NOT CONTAINING THE OPINION OF THE MINY, OF LAW ON
THE INTERPRETATION OF SEC. 214 (1A) OF THE INCOME
TAX ACT.

The question for consideration is whether under section 214 of the
Income-tax Act, interest is payable on the amount of refund determined on
provisional assessment under section 141A at the time of the provisional
assessment itself or only 2t the time of regular assessment.

2. The above question was discussed at a tripartite meeting held in
my room on 20-10-198] which was also attended by Shri Chickermanc.
Director, and Shri Venkataraman, Director of the CBDT and by Shri N.
Sivasubramanian, Joint Dircclor, Receipt Audit, of the office of the
C.&A.G. Subscquent to the said mecting, I had also the advantage of
perusing a copy of a comprehensive note sent by Shri Sivasubramanian
to Shri Chickermane on 24-10-1981, which also touches upon the above
question.

3. Section 141A provides, inter alia, that where a rcturn has been
furnished under section 139 and the assessee claims that the tax paid or
deemed to have been paid under the provisions of Chapter XVII-B  or
Chapter XVII-C exceeds the tax payable. the ITO may make a provision:!
assessment of the sum refundable to the assessce. Tt is further provided
that after a regular assessment has been made. any amount refundable on
provisiona! assessment shall be dealt with as follows:—

(a) where the sum refundable on regular assessment is equal to or
exceeds the amount refunded. the amount so refunded <hall
be deemed to have been refunded towards the regular assess-
ment: '

(b) where no refund is due on rcgular asscssment or the amount
refunded exceeds the amount refundable on regular assessment,
the wholc or the cxcess amount so refunded shall be deemed
to be tax poyable by the assessce.

4. Scction 214 dea's with the interest payable by Government, Under
sub-section (1) of this section, the Central Government shall pay interest
on the amount by which the aggregate sum of any instalments of advance:

41
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.tax paid during any fimancial year in which they are payable exceeds the
amount of the tax determined on regular assessment from the first day
.of April next following the said financial year to the date of the regular
assessment for the assessment immediately following the said financial
vear. Where any such instalment is paid after the expiry of the financial
ycar during which it is payable interest shall also be payable on that
instalment from the date of itg payment to the date of the regular assess-
ment. According to the proviso under this sub-section, in respect of any
amount refunded on a provisiona] assessment under section 141-A, no
interest shall be paid for any period after the date of such provisional
assessment.  Sub-section (1A) provides that where on the completion o
the regular assessment the amount on which interest was paid under sub-
section (1) has been reduced, the interest shal] be reduced accordingly and
the excess, if any, paid shall bc decmed to be tax payable by the assessec.

5. It may be pointed out that section 141A, the proviso to sub-section

(1) of section 214 and sub-section (1A) of section 214 were inserted by
the Finance Act, 1968.

6. The Board had issued p circular No. 91 of 2nd August, 1969 to
the effect that any refund to tax on the provisional assessment will be
deemed to have been granted in respect of the regular assessment when
such assessment is completed. Where, on completion of the regular
assessment, it is found that the refund already granted on provisional
assessment is in cxcess of the refund actually duc, the excess amount.

-together with interest, if any, paid thereon. is deemed to be tax payable by
the tax-payer.

7. In Devaki Amma Vs. ITO (122 1TR 272), the Kerala High Court
had occasion to consider the purport of the aforesaid circular. According
to the court, this circular cannot be treated as an authority for the proposi-
fion that interest is payable on the amount of refund ordered under section
141A at that stage or that the reference in sub-section (1A) of section 214
to interest paid is to the interest paid under section 141A. The provision
in the proviso to sub-section (1) of section 214 also cannot lend any
support to the argument that interest paid referred to in sub-section (1A)
of section 214 is interest paid under section 141A as the proviso only says
that in respect of any amount refunded on provisional assessment made
nnder section 141A. no interest shall be payable for any period after the
date of such nrovisional assessment. implying that under sub-section (1)
of <ection 214, interest on such amount refunded could be and should be
paid on rceular assessment ti'l that date.

R The Kerala High Court has also observed that they have not been
shown any provision in scction 141A mertainine ta pavment of interest on
the amount ordercd to be refunded on provisional assessment.
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9. As already pointed out, sub-section (1A) of section 214 provides
that where on completion of the regular assessment, the amount on which
_ interest was paid under sub-section (1) of section 214 has been reduced,
the interest shall be reduced accordingly and the excess, if any, paid shall
be deemed to be tax pﬁayable. If it is considered that interest under sec-
tdon 214(I) has to be allowed only 6n the completion of regular assess-
meut, the provisions of sub-section (1A) would be refundant, However,
there is no specific provision in section 141A pertaining to payment of
interést on the amount ordered to be refunded on provisional assessment.
Sut-section (4) of Section 141A also provides that after a regular assess- A
ment has been made, where the sum refundable is equal to or exceeds the
amount refunded under sub-section (1), the amount so refunded shall be
desmed to have been refunded towards the regular assessment.

. 10. As the position is noi entirely free from doubt and in view of the
observations of the Kerala High Court'in Devaki Amma’s case, it may
ne: advisable to clarify the position by a suitable amendment.

11. The decision in Devaki Amma’'s case hag also brought out the
difference between section 214 and 215 of the Act. While the liability
of the assessee to pay interest under sub-scction (1) of section 215 of
the Act is subject to corrections, amendments or results on appeal, revision
or reference, the liability of the Government to pay interest under section
214(1) is not extended by any other provision. On the other hand, the
provisions of the proviso to sub-section (1) and the provisions of sub-
sections (1A) and (2) of section 214 are incorporated to safeguard the
interest of the Centra] Government by reducing its Liability in the circums-
tances mentioned therein.

12. In this context, it is relevant to point out that the PAC in their
5ist Report (1972-73) has observed that while section 215(3) of the
Act provides for reduction of interest payable by an assessee as a8 result
of variation of the amount on which the interest was payable on rectifica-
tion or revision, section 214 does not have a similar provision. Further.
neithor under section 214 nor under section 215 there is a provision for
the enhancement of interest payable,

‘831 1.S—4
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13. With regard to the above observatiofis, it may be peinted out that
' ia the absence of a specific provision in section 214 on the lines of the
provision contained in section 215(3) of the Act, it is not permissible
for the Income-tax Officer to reduce the quantum of interest payable by
the Government ag a result of an order of rectification or an order in
appeal or revision which has the effect of increasing the tax payable by
the assessee for the relevant assessment year.

14. The anomaly pointed out by the public accounts committee could
be removed only by a suitable amendment of the Act.

sd/-
(P. K. KARTHA)

JOINT SECRETARY & LEGAL ADVISER
30-12-1981



APPENDIX II
(Vide Paragraph 2.5)

COPY INSTRUCTIONS ISSUED BY CBDT REGARDING POLICY
OF TRANSFER OF OFFICIES OF THE INCOME TAX DEPTT.
F. No. A-22013/17/79-Ad. VI

Government of India

Central Board of Direct Taxes, New Delhi, the 17th March, 1980.
Te,

All Commissioners/Directors of Inspection/Director, O&M Services
(IT), New Delhi/Director, IRS (DT) Staff College, Nagpur.

Subject:—Transfer policy regarding officers of Income-tax Department.
Sir,

General guidelines governing the transfers of the officers of the Income-
tax Department were issued in the Board’s letter F. No. 5§7/34/69-Ad. VI
dated the 17th February, 1969 on the basis of the decisions taken in the
Commissioners’ conference held in July, 1968. The matter was again
discussed in the Commissioners’ conference held in May, 1979. The view
generally held was that clear cut transfer policy requires to be re-stated
for the information of all so that the officers concerned may plan the
education of their children and other persona] affairs well in advance and
they also become mentally prepared to accept transfers when made.

2. Any scheme of transfers will necessarily have to be linked with
the career planning and development of individual officers. For this
purpose, the type of experience an officer is expected to attain within a
service length of upto 6 years, between 6—10 years and so on has to be
kept in view. Tt has to be ensured that the postings of officers during the
various periods of service do aim at equipping them for assumption of
higher resnonsibilities in due course, as well as to enable them to perform
the functions assicned to them more efficiently and effecfively. For
transfers. other erounds would be avoidance of possibility of vested in-
tereste bv lonoet stav in a nost/station. or administrative ground and
also on requests of individual officers made on compassionate gtounds
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3. Keeping in view the above background and also the decisions taken
in the Commissioners’ conference, the followmg guidelines are laxd down
for transfers: — ST

(i) ITOs (Group ‘B’):

ITOs (Group ‘B’) are borne on a chargewise cadre, They are qot
normally transferable from one charge to ‘another, except on_ grounds, o ’
exterme compassion or for administrative reasons. Even if t}iey are to \)e
transferred on administrative grounds, transfers will ordinarily be made om
zonal basis. The zones will be comprised of the Commissioners charges
ag indicated below:—

{(a Zone I . . . . . . Pataila, Amritsar, Jullundur, Rohtak, Delhi,
. Raja« 1an (Jaipur & Jodhpur), Agra, Meerut

and Kanpur. ‘

(b) Zoue II . . . . . Allahabad, Lucknow, Pataa, Ranchi and
Bhopal.

(c) Zone III . . . . . Orissa, West Brngal and Assam,

{(d} Zone IV . . . . . Bombay, Pune, Nagpur, Nasik and Gujrat.

{¢) Zone~ V . . . . . Karnataka, Andhra Pradesh, Tamil Nadu
and Kerala.

A Group (‘B’) officer may not, however, be allowed to stay at a parti-
cular station for more than 5-6 years. During hig stay at the particular
station, the officer should not be allowed to stay in the same ward for more
than 3 vears and should be shifted to another ward/circle at the same
station. Tn city Charges, where the officer cannot be shifted to another
station, it should be ensured that they are not allowed to remain in the
same ward/circle etc. for a period of more than 3 years. The career
planning of Group ‘B’ officers should be arranged in such a manner that
the officers are enable to acquire not only assessment experience, but also
are rotaizd to various other jobs.

(1) 'ITO.s (Group ‘A’)

(a) In the Commissioners’ conference it was decided that the direct
recruits on initial appointment should be so dispersed that they are posted
away from their home States. At the initial stage if they are conditioned
%o accept transfers, there may be no opposition in subsequent years ¢o
accept a cross country posting. This will be kept in view by the Board
while making postings of the direct recruits in various charges,

(b) A promotee officer would normally be liable to transfer to another
charge after he has rendered five years regular service as ITO (Group

‘A)) in a particular charge. ¥,
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~ (¢) The directly recruited ITQs (Group ‘A’) will be shifted to another
charge after 6 years stay in a charge. During their stay in a charge, the
Group ‘A’ ITOs whether promotees or direct recruits should not be allow-
ed to stay in the same ward for a period beyond 3 years,

(d) Presently Group ‘A’ officers take 8—10 years to become Assistans
Commissioners of Incorae-tax. Within this period, the officers should be
given postings at different jobs. Upto 4th year of service, Class I officers
(direct recruits) are generally posted to less important Circles/Wards. As
soon as a Class I officer is placed in the senior scale he should invariably
be posted to Company Circles, Special Investigation Circles and other im-
portant Business Circles and Interna] Audit, During the 7th—10th years
service, he should be posted as ADI/Central Circles and JARSs etc.

(iii) Assistant Commissioners of Income-tax.

An Assistant Commissioner who hag stayed in a particular charge for
8 years including the period as ITO (Group ‘A’) will be liable for transfer
to another charge in a State other thap the State where he is presently
posted.

Presently, Assistant Commissioners of Income-tax generally render 14~
15 years service at that leve] before promotion as Commissioner of Income-
tax. During the first 8 years of this period, they would be given postings
on work such as IAC (Asstt.), IAC (Acq), AAC and Range TAC (Com-
pany Circle). During the 9th to 14th years they would be expected to hold
senior posts like that of Deputy Director, IAC (Audit) and Sr. A. R.
They would also be encouraged to go on deputation to Public Sector
Undertakings and various Ministries/Departments of the Govt. of India
A suitable professiona] or management training either in the country or
sbroad will also be aimed at during this period.

(iv) Commissioners of Incomestax:

The Commissioners of Income-tax would be liable for transfer ar amy
time to any station in India.

4. If an officer is working or hag worked on deputation at the same
station, the period spent on deputation will not be taken into acoount for
the purpose of counting his stay at a particular station.

5. Notwithstanding what hag been stated above, the Board can, for
administrative reasons, transfer any officer at any time to any place in
India.
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6. On promotion, any officer can be transferred from one charge to
another regardless of stay. Ad hoc promotion will not be treated as
promotion for this purpose.

7. As far ag possible, no ITO will be transferred to ‘another charge
during the last three years of his service and an Assistant Commissioner
within the last two years of his service.

8. Certain stations are considered unpopular for various reasons and
officers are unwilling to continue there for normal periods of posting. An
officer posted to such an unpopular station wil] be eligible for transfer to
another place after a stay of 2 years at that station. A list of stationg as
are treated unpopular will be circulated separately.

9. It has been noticed that some officers resort to the undesirable prac-
tice of applying outside pressure in matter of securing, modifying or cancell-
ing transfer orders. Attention is drawn to Rule 20 of the CCS (Conduct)
Rules 1964 under ‘which no Govt. servant shall bring or attempt to bring
any political or other influence to bear upon any superior authority to
further his interests in respect of matters pertaining to his service under
the Govt. The Board will be prepared to consider genuine cases of hard-
ship if representations are sent through proper official channels. How-
ever, any violation of Rule 20 of the CCS(C) Rules 1964, will be taken
serious note of and severely dealt with.

10. The contents of this letter may please be brought to the notice
of officers working in your charge-

Yours faithfully,
sd/-
(N. L. Duggal)
Secretary,
Central Board of Direct Taxes.



STATEMENT OF

APPENDIX 111
(Vide Introduction)
CONCLUSIONS/RECOMMENDATIONS

Para‘

S. Ministry/Department Recommendation
No. No.

1 2 3 4

I 1.28 Financs (Revenue)

The phenomenon of under-assessment of taxes of substantial amounts
has been noticed, year after year, on account of avoidable mistakes result-
ing from carelessness or negligence on the part of the assessing officers and
the supervisory staff. The Committee regret to observe that in spite of
repetitive instructions issued by the Board from time to time, such mistakes
continue to occur, The Committee note with concern that during the

year 1979-80 alone, as many as 2,304 cases of avoidable mistakes involv-

ing short 'evy of taxes of the order of Rs. 74.95 lakhs were noticed by
Revenue Audit under Corporation tax and Income-tax. As Revenue
Audit is only a test audit, the number of such mistakes. and the amount
involved are bound to be much higher. It would, therefore, appear that
the Board have failed to secure compliance with their instructions. with
regard to maintenance of records, ensuring close supervision of work at
various levels and periodic inspections by superior officers so as to obviate
patent mistakes.

&
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1" 29 Finance (Revenue) In the paragraph under examination, Audit has brought o notice two
instances (M/s. Dishergarh Power Supply Co, Ltd. and M/s, Associated
Power Supply Co. Ltd.) where there was an aggregate tax undercharge of
nearly Rs. 18 lakhs due to failure of the Assessing Officer to take into
account at the time of regular assessment the refunds already allowed in
the provisional assessment made under Section 141A. Although the De-
partment has claimed that procedures and systems had been so designed as
to prevent mistakes of the type pointed out by Audit in the two cases, the
fact stands out that in these two cases there was a complete failure of the
system. As per Board’s instructions on the subject, the tax calculations
in these cases had to be checked both by the Head Clerk as well as by the
TIncome-tax Officer himself but it was not done by either of them. The
reason given is that it is a clerical error that occurred through oversight
in the rush of work. This is bardly convincing.

1 g0 Deo. The Committee tind that the mistake went unnoticed despite the fact
that the refund allowed on provisional assessment was required 0 be
verified and entered in the relevant columns in the assessment/refund form
[TNS—150A. Apparently, the entries in the relevant form. were not
made. The Ministry have also admitted that the register of provisional
assessments  which is supposed ta provide anoth-r chxck in the system
Jesigned prevent such mistaks: “dce: 1.or appear © hive been maiutained
«i that tme”
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The Committee further find that these cases escaped the attention both
of the Internal Audit as well as the Inspecting Assistant Commissioner.
But for the vigilance on the par: of Revenue Audit, the State would have
been put to a loss of about Rs, 18 lakhs in these two cases only. -“This is
indeed a very sad reflection on the working of the Circle concerned. The
Committes would like to be apnrised of the specific steps since taken to tone
up the working of this Circle, particularly with regard to the maintenance
of relevant records and their scrutiny at higer levels. The Committee fur-
ther desire that the responsibility for the failure in thes cases should be
fixed and appropriate follow up action should be taken.

The Commitice have been informed that nor: ot the 220 starutory
forms in use under various tax enactinents have been reviewed so far.
However, 67 per cent of the 303 non-statutory. forms in use have been
reviewcd. The Ministry have claimed that columns in the assessment/
refund form (ITNS-150) have been so designed as to prevent mistakes of
the type pointed out in the instant case. In columnsg (F) (G) and (H)
in Part IT of the form, attention is invited to the adjustment of any amount
already refunded. The form has apparently not been revised oa the in- ~
troduction of Section 141A in 1968. The Committee therefore desire that
the work of reviewing all the forms both statutory and non-statutory,
should be taken up on a priority basis so as to bring them up-to-date
keeping in view the amendments made in the Income Tax Act over the
years. Opportunity may also be taken to simplify these forms to the
extent possible and to reduce their number to the minimum extent possible
The Committee would like to be apprised of the precise steps taken in this

regard,

—— — = s

cameve
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1.34

Finance (Revenue)

The object of Section 141A, which lJays down the procedure for provi-
sional assessments, was to avoid inconvenience and hardship to tax payers
on account of money likely to become refundable to them, lying locked up
with the Department till the completion of the regular assessment. When
asked whether there were still cases where such provisional assessments
were not made thus causing harassment to assessees and avoidable pay-
ment of interest by Government, the Ministry stated that the Board did
occasionaly come acrose cases where provisional assessments were not
made in time.

Detailed procedure for finalising provisional assessments by the Assess-
ing Officers has been laid down through various instructions issued by the
CBDT. In their instruction No, 1078 dated 22-7-1977, the Board direc-
ted that even in cases where there is no claim from the assessee for the
provisioanl assessment, the Income Tax Officers should Sno mofo make the
provicional assessment if the returned income excéeds Rs. 50,000. - This
instruction was apparently issued with a view to avoiding the payment of
interest under Section 214 of the Income Tax Act. The Cominittee feel
that the question of incorporating this salutary provision in the law itself
may be examined so that a statutory duty is cast on the Income Tax Officer
to complete all the provisional assessments within a fited time schedule.

Under Section 214 of the Income-Tax Act 1961 where the advance
tax paid by the assessee during a financia] year exceeds the amount of tax

s
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' determined on regular assessment, the Govemment 18 liable to pay mtarest

at the rate of 12 per cent on such amount of advance tax as is found to be
in excess and the interest is computed in respect of the period from Ist
of April next following the said financiaj year upto the date of reguler
assessment. In respect of any amount refunded on the basis of prowi-
sional assessment made under Section 141A, no interest is payable for any
period after the date of such provisional assessment, However, the Board
in their Instruction No. 91 dated 2-8-1969 had clarified that interest should
be paid alongwith the refund made on the basis of the provisional assess-
ment. The Kerala High Court in N. Devaki Amma and others Vs. 1.T.O.
A Ward, Quilon (1980) (122 ITR 272) have held that the Circular ean-
not be treated as an authority for the proposition that interest is payable
on the amount of refund ordered under Section 141A at the provisional
assessment stage. The court have held that under Sub-Section (1) of |
Section 214, interest on such amount refunded cou'd be and should be

paid on regular assessment.

As the position is not entirely frec from doubt and in view of the ob-
servations of the Kerala High Court in the above case, the Ministry of
Law have advised that the position may be clarified by a suitable amend-
ment. The Committee would therefore like the Board to bring forward
a clarificatory amendment to Section 214 at an eatly date.

Under Section 215 of the Income-tax Act whenever amount on which
interest was payable by the assessee is reduced, interest demanded is re-
duced accordingly and the excess interest paid, if any, is refunded. How-

" . ever, such is not the position in respect of interest paid by the Government
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to the assessee under Section 214. Where tax due from the assessee subse-

quently increases as compared to what was determined as per provisional

assessment or as per regular assessment, in practice interest on additional

amount due is not levied from the Ist of April next following the relevant -

financial year, to the date of re-assessment or even the regular assessment.
As early as in 1972-73, the Public Accounts Committee in their S1st
Report had drawn attention to this inequitous situation. The Committee
find that the Law Ministry are of the view that in the absence of a specific
provision in Section 214 on the lines of the provision contained in Section

215(3) of the Act it is not permissible for the Income-tax Officer to re- .
duce the quantum of interest payable by Government as a result of an

order of rectification or an order in appeal or revision which has the effect
of increasing the tax payable by the assessee for the relevant years and
that the anomaly pointed out by the Committee covld be removed only by
a suitable amendment of the Act. The Ministry of Finance have now
informed the Committee that the recommendation made by the Public
Accounts Committee would be sxamined in the light of recommendafions
which might be made by thc Economic Administration Reforms Commis-
sion which is at present engaged in the task of simplification and rationaliv
sation of the direct taxes laws. The Committee regret to point out that
the Ministry of Finance have failed to take any action on the recommenda-
tions mads by this Committee 3= far back as in 1972-73 to rectify the in-
equitious sitwation which was t> he disadvantage of Government, The

2 4
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Finance (Revenue)

Committee would now like the attention of the Economic Administration
Reforms Commission to be specifically drawn to ‘this situation. sv./Fhey
would like to be informed of the views of the Commxssiom*ixr i ivgard
as soon as available. Tt Gy
IO A S I AN

Under Section 215, where the advance tax pald by an asscsses;is-less
than 75 per cent of the assessed tax (as-determined-on regular assespment)
simple interest @ 12 per cent annum is payable. on. the shortfall for
the pcriod from 1 April next following the relevant financial year to the
date of regular assessment. Where, however, the initial payment of advance
tax is not Jess than 75 per cent of assessed tax but the residual amount
after allowing refund on provisional assessment is so short, no interest is
chargeable under Section 215 even if the shortfal] is more than 25 per cent.
This is apparently an anomalous situation which calls for a suitable amend-
ment of the law to remove the lacuna. The Committee recommend that
Government should examine this question and bring forth suitable amend-
meat to the Act forthwith,

Under the provisions of the Income-tax Act, 1961, where as a result
of any order passed in eppeal or other proceeding under the Act, refund
of any amount becomes due to the ass:ssee and if the Income-tax Officer
does not grant the refund within a period of 3 months from the end of
the month in which the onder is passed. the Central Government is required
to pay to the assessee simple interest at 12 percent per annum on the
amount of refund due from the date immediately following the expiry
of the period of 3 months aforesaid to the date on which the refund is
granted, Instructions were also issued by the CBDT in July 1962 to
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the effeet that the Income-tax Obfficer shall dispose of the refund cases
within g fortnight of receipt of appllate orders. Audit has brought to
notice a case where the orderg passed by the Appellate authority in Janu-
ary, 1974 and February, 1975 granting a refund of Rs. 1.49 lakhg were
given effect to only in September, 1978. As a result of the abnormal
delay of about four years in giving effect to the appellate orders, the
@assessee had to be paid a huge sum of Rs, 81,758 as interest under Sec-
tion 244 of the Income Tax Act, 1961.

According to the Ministry, the delay in giving effect to the appellate
orders wag primarily on account of the frequent change of ITOs dealing
with the case. It is seen that in a period of 4 years there were 7 changes
in the incumbency of Income Tax Officer dealing with the case under
reference, The delay has also been partly attributed to the search and
seizurc operations conducted at the premises of the assessec from 23rd
December, 1975 to 3rd January, 1976 and order under Section 132(5)
passed on 19 March, 1976 for retaining the assets seized.

Though too frequent transfers must bs avoided in the interest of
work, the Committee are not convinced with the plea of transfer of
ETOs as a reason for the inordinate delay in this case. The Commitéee
would like to be apprised of the reasong for transfer.of each ITO during
the period in question. The Committee would also like to point out
that any system to be effective must provide adequate inbuilt safeguards/
cthecks so as to guard against any dislocation of work on this agcount,
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As admitted by the Ministry, it is actually the failure to observe the pre-
scribed procedures such as correct and systematic filling up of transfer

- memoranda which is the cause of such lapses. The Committee con-

sider it unfortunate that inspite of this admission, the only action. taken
mgainst the erring official was a homely advice by the Commissioner
to be more careful in future, The Committee are of the view that stern
ction is called for in this case so as to act as a deterrent to others and
to minimise occurrence of such failuress The matter should therefore
be reviewed and the Committee apprised of the action taken.

So far as the plea that the search and seizure operations were also
partly responsible for the delay in granting refund in this case is
concerned, the Committec consider that the department should devise
ways and means to ensure that any apprehended liability in such cases
gets crystalised within a specified period, say six months during which
no interest need be paid, so that the asscssing officers do not take the:
gasy course of refusing or unduly delaying the grant of refund The
question whether this objective can be achieved through amendment of
the Act or by executive instructions, may therefore be examined and
the Committee apprised of the outcome.

The Committee find that dispite elaborate instructions issued by the
Board from time to time and various measures devised for prompt
issue of refund orders, the number of pending applications for refunds
has been going up. The number of pending applications for refunds
under Section 237 recorded an increase from 10843 on 31 March, 1979
to 15269 as 31st March, 1980. Likewise the applications for refund
under Section 240 rose from 6582 to 9322 during the same period. The
contention of the anstry that 10063 refund claims under Section 237

L
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were filed in March 1980 as against 7987 dwting March 1979 explains
the position only partly. “Op the other hand, the Committee expect
disposal of larger number of the pending cases through improved per-
formance from year to year.” The Committee understand that a study
is being undertaken of a few charges in Delhi to further evolve measures
for tightening the administrative machinery in this bchalf. The Com-
mittee desire that such a study should not be confined to a few charges
in Delhj alone but it should be extended to otier charges also where
the position js not satisfactory so that their functioning can be stream-
lined and the clearance of refund applications expedited.

The Committee note with concern that the figures regarding disposal
of refund applications given earlier by the CBDT and printed in the
Audit Reports for 1979-80 were incorrect. The Ministry have offered
the explanation that officers concerned inadvertently gave figures of pen-
dency of appeals rather than pendency of appellate orders to be given
effect to. The Committee are not satisfied with this explanation, The
Committee consider it very unfortunate that the date given to Committee
for incorporation in the Audit Report which is required to be presented
to Parliament was furnished in a casual manner and without proper care
and scrutiny. The Committee consider it to be a serious lapse and would
like the matter to be enquired into with 2 view to fixing responsibility.
This is a clear illustration of the haphazard manner of maintenance of re-
cords and their scrutiny at higher levels. Such wrong reporting of data
would necessarily affect the managerial efficiency of the Board itself. The
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Committee urge that effective steps should be taken to avoid recurrence
of such mistakes. '

In this connection, the Committee regret to observe that the instructions
of the Board in regard to the setting up of a separate Cell for preparing
lists of all cases of reduction of tax by appellate/revisionary authorities so
as to ensure expsditious compliance of such orders. have not been taken
seriously by the Commissioners of Income-tax, The Board should secure
compliance of these instructions without delay and lapses on this account
should be taken serious note of. '

In the light of the foregoing, the Committee consider that it is of
paramount importance for the Board to build up a sound management
information system. The question of computerising the data processing
system should therefore be gone into in depth without much delay. The
Committee would like to be apprised of the decision taken.in the matter.

w
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