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INTRODUCTION 

I the Chairman of the Public Accounts Committee, as authorised 
by the Committee, do present on their behalf this Hundred. and 
Seventy-eighth Report of the Committee on paragraph 4.35 (1} of 
the Report of the Comptroller and Auditor General of ~ndia for the 
year 1930-81, Union Government (Civil), Revenue Rece1pts, Volw:ne 
11, Direct Taxes relating to Incorrect Valuation of Unquoted Eqmty 
Shares. 

2. The Report of the Comptroller and Auditor General of India 
for the year 19&0-81, Union Government (Civil), Revenue Receipts, 
Volume· II, Direct Taxes was laid on the Table of the 11ouse on 31 
March, 1982. 

3. In regard to unquoted shares of private companies, a special 
provision e>..1sts in Section 37 of the Estate Duty Act which provides 
for two alternative modes of valuation viz., (i) by reference to the 
value of the total assets of the company; and (ii) the price which 
the shares "would fetch if they could be sold in. the open market.'' 
The second mode of valuation has to be resorted to only in cases 
where the value of shar(O's is not ascertainable under the first mode 
of valuation. 

Th£' Central Board of Direct Taxes. in their ins~ructions dated 
26 March, 19§E, extended the method of valuation prescribed under 
the wealth-tax law based on book vahle of assets to Estate Duty 
assessments. It was pointed out in para 72 of the Audit Report. 
1972-73 that this was not correct, because of the special provisions of 
Section 37 of the F..state Duty Act. The matter was referred to tht:' 
Ministry of Law who gave their opinion in July, 1974 and the same 
was accepted by the Ministry of Finance with the approval of the 
Finance Mlnister. In the wake of this and in pursuance of the re-
commendations of lhe Public Account.:> Committee contained in 
para 5.51 of their 211th Report (Fifth Lok Sabha) the Board cancelled 
the instruction of 26 March, 1968 and directed the Estate Duty Offi-
cers to revie\v the estate duty. assessments completed during the 
period from 1 November, 1973 to 29 October. 1974 and reetifv the 
same under Section 59 (b) of the Estate Duty Act. One of the ~ss­
ments re-opened pursuant to the afore-mentioned instructions relate!' 

[vJ 
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to the estate duty case of Shri Hemant B. Mafat Lal who died on 
16-8-1971. In this case, even according to the company's own balance 
sheet as on 31-3-1971, the market value of the assets was Rs. 18.17 
crores against its book value of Rs. 4.43 crores. A short levy of 
Rs. 175.43 lakhs was pointed out in this case. When a notice 
for re-opening the assessment was issued in 1976, the accountable 
person made a representation to the Assistant Controller of Estate 
Duty a11 well as to the Board saying that the re-opening was not 
valid. 

4. In March 1978, the Ministry of Finance referred the case to 
the Ministry of Law with two legal opinions. •£be Ministry of Law 
were requested to advise whether in the instant case 'it would be 
possible to say that the value of the shares could not be ascertainable 
by a reference to the value of the total assets of the company'. In 
May 1978, the Ministry of Law gave a detailed opinion as to the 
meaning of the expression 'if not ascertainable by reference to the 
value of the tota~ assets of the company'. In June 1979 and in 
March 1980, the case was referred again by the Min=stry of Finance 
to the Ministry of Law with the same two legal opinions. On both 
these occasions, the Ministry of Law reiterated their earrer views. 
Although there were no fresh cases and no new evidence, the 
Ministry of Finance referred the case again to the Ministry of Law 
in July 1980. On this occasion, the Deputy Legal Adviser with the 
concurrence of the Joint Secretary expressed an opinion which was 
totally inconsistent with all earlier opinions. This opin;on was sub-
sequently reversed by the Ministry of Law who reiterated their 
earlier opin;on held by them all along. It is not clear to the Commit~ 
when in May 1978, the Ministry of Law after consider:ng all the 
relevant factors, had given their considered opinion as to the mean-
ing of the expression 'if not ascertainable by reference to the value of 
the total asse:s of the company' t why the M:nistry of Finance should 
have persisted in referring the same matter again and again to the 
Ministry of Law for the next 3! years without adducing any new 
facts or evidence till the notice for reopen !ng the assessment was 
quashed by the Bombay High Court. 

The Committee have also observed that although the Assistant 
Controller had issued a notice for reopening the assessment of Shri 
Hemant B. Mafat Lal under Section 59(b) prompt act:on was not 
taken to complete thp reassessment nor were later t:mely eft'orts 
made to ~t thE" stay order issued by the Bombay High Court vacated. 
'l;'he Committee have expressed a doubt if Government's case was 
properly represented before the High Court. 
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The Committee have desired the Ministry of Fii1ance to ill'¥.-,. 
~~= -

(i) whether there was any deliberate move in the Ministry/ 
Board to delay the finalisation of the re-assessment in the 
instant case with a view to benefit the accountable person; 

(ii) whether there was any slacknessjlaxity in the Ministry/ 
Board to safeguard the interest of revenue in this case; 
and ~ 

(iii) If so, to fix responsibility therefor. 

5. The Committee have also expressed concern over the heavy 
pendency of estate duty assessment cases. The number of such cases 
as on 31-3-1982 was 37578. The Committee have observed that while 
1n absolute terms there is a heavy pendency of estate duty assess-
ments taken as a whole, the pendency relating to the assessments 
made in a year is very high in the case of bigger assessments. For 
each case of assessment of over Rs. 20 lakhs disposed of during 1981-
32, as many as 3 cases were pending and for each case of assessment in 
the range between Rs. 10 lakhs and Rs. 20 lakhs disposed of during 
19&1-82 as many as 5 were pending. The Committee have desired 
lhe Ministry to give a serious thought as how to quicken the pace 
of disposal of bigger assessment cases. They have also desired that 
the special cell which has been created with the specific purpose ot 
looking af~er bigger cases should play a mere effective and meaning-
ful role than. hithertofore. 

6. The Public Accounts Committee (1982-83) examined this 
paragraph at their sitt;ng held on 16 December, 1982. The Com-
mittee (1983-84) considered and finaljsed this Report at their sitting 
held on 31 December, 1983. Minu~es of the sittings form Part II* of 
the Report. 

7. A statement containing conclusions and recommendations of 
the Committee is appended to this Report (Appendix VI). For 
facil!ty of reference these have been printed in thick type in the 
body of the Report. 

8. The Committee plaee on record their appreciation of the 
assistance rendered to them in the examination of this paragraph by 
the office of the Comptroller and Auditor General of India. 
····---·---- ·-·--------------

•Not printed. One cyclostyled copy laid on the Table ~f the 
House and ftve copies placed in Parliament Library. 
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: 9,. ,The Committee would also like to express their thanks to the 
•·J.: ~.'-

officers of the Ministry of Finance (Department of Revenue) for 
the. coope~ation extended. by them in giving information to the 
Committee. 

NE\V DELHI; SUNIL MAITRA 
Jamta!'y 31, 198-l Chairman, 

.Magha 11, 1905 (Sa!\a). Public Accounts Committee. 



REPORT 

IncoTTect Va.1ua.tion of Unquoted Equity Shares 

Audit Paragraph: 

According to the .Provisions of the Estate Duty Act, 1953 and the 
executive instructions issued by the Central Board of Direct Taxes 
(No. 774 of 29 October, 1974 and 83S dated 23 May, 1975) the un-

~quoted shares in a private limi•ed company should. be valued for 
the purpose of levy of estate duty by reference to the market value 
of the assets of the company, including goodwill, as on the date of 
death. Where the market value of the various asse~s cannot be 
readily ascertained, the value of the assets as shown in the balance 
sheet of the company as on the date nearest to the date of death is 
to be taken allowing suitable appreciation to provide for the increase 
in value of the assets. The valuation of shares for estate duty pur-
poses· is to be done independently as per the proVisions of the Estate 
Duty Act, 19'53 and the Rules framed thereunder; the provisions re-
lating to the valuation of shares under the Wealth-tax Act, 1957 
and Rules thereunder are not applicable to estate duty assessments. 

1.2. (i) While computing the value of the estate of a deceased 
person, who died on 2 August, 1978, the value of such equity shares 
held by the deceased was determined as per instructions issued by 
the Board, taking goodwill also into account. However a deduction 
of 15 per cent was allowed on the basis of a provision in the Wealth-
tax Rules 1957, in arriving at the market value. Such deduction 
•.vas not admissible under the Estate Duty Act and the Rules. The 
erroneous abatement resulted in w1der-assessment of the principal 
value of the estate by Rs. 1,10.000 and short levv of estate dutv by 
Rs. 44,000. · · · 

1.3 The Ministry of Finance have accepted the objection. 

[Paragraph 4.35 (i) of the Report of the Comptroller and 
Auditor General of India for the year 1980-81, Union Gov-
ernment (Civil). Revenue Receipts. Vol. II-Direct Taxes 
(pp. 235-236) l 

1.4 In the present case the assessee late Shri J airambhai D. 
Chauhan died on 2-8-1978•. The date of filing of Estate Duty return 
was ?.1-4-1979 and the date of assesEment 1-1-1980. The principal 



value of the estate as returned is Rs. 3,32,6191- and the usessed value 
under Section 58 (3) of the Estate Duty Act, is Rs. 12,59,7201-· While 
computing the principal value of the Estate of the deceased the value 
of 1,000 unquoted equity' shares of Mjs. j_ D. Bytco Cosmetics Pvt. 
Ltd. held by the deceased was arrived at by the Assistant Controller 
of Estate Duty, Nasik as per the iru;tructions issued by the Board, 
taking goodwill also into account. However, a deduction of 15 per 
cent was allowed for arrivmg at the market value of these shares. 
The Audit raised the object.on on 6-12-1980 that such deduction was 
not admissible tmder the Estate Duty Act and the Rules and that 
the wrong deduction resulted in under-assessment of pr ncipal value 
of the Esta~ by Rs. 1,10,0001- and short levy of Estate Duty by 
Rs. 44,000j-. 

1.5 The Audit objection was accepted by the Ministry of Finance 
in Fsbruary 1982. 

1.6 AB to the remedial action taken in pursuance of audit objec-
tion, the Ministry oi Finance (Department of Revenue) has stated 
(in September 1982): 

"The accountable person has filed an appeal to the CIT (Ap-
peal), Nasik on the ground of valuation of shares. The 
ACED has requested ·v1de his le ter dated t> November, 
1981 to CIT (Appeals) for enhancement of the assess-
ment by withdrawing 15 per cent deduction allowed 
following Rule lD of the Wealth-tax Rules. Remedial 
act :on is yet to be taken. 

The CIT (Appeals) Nas:k has also served a notice of enhan-
cement in this behalf on the accountable persons. The 
order of CIT (Appeals) is pending." 

1.7 The basic rule of valuation of property contained in the 
direct tax laws is .he principle of market value i.e., the value that 
the property will fetch if sold in the open market on the relevant 
date. This rule it:t embodied in Section 36 of the Estate Duty Act, 
1953 which reads: 

"The principal value of any property, shall be estimated to 
be tne price which, in the opinion of the Controller, it 
would fetch if sold in the open market at the time of 
the deceased's death. 
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In e&timating the principal value under this Section the Con 
troller shall fix the price of the· property according to the 
market price at the time of the deceased's death and 
shall not make any reduction in the est.ma 1;e on account 
of the estimate being made on the assumption that the 
whole property is to be placed on the market at one and 
the same time; provided that where it is proved to the 
satisfaction of the Controller that the value of the pro-
perty bas deprecia~ed by reason of the death of the 
deceased the depreciation shall be taken into account in 
fixing the price." 

For purposes of Estate Duty the valuation of unquoted equity 
shares in a private company where the articles of association con-
tain restrictive provisions as to the alienation of shares,. is gover-
ned by Section 37 of the Estate Duty Act, which reads as under: 

"Valuation of shares in a private company where alienation 
is restricted: Where the articles of association of a pri-
vate company contain restrictive provisions as to the 
alienation of shares, the value of the shares, if not as-
certainable by reference to the value of the total assets 
of the company, shall be estimated to be what they 
would fetch if they could be sold in the open market 
on the terms of the purchaser being entitled to be regis-
tered as holder subject to the articles, but the fact that 
a special buyer would for his own special reasons give a 
h;gher price than the price in the open market shall be 
disregarded.'' 

No rules have been framed ·under this section for valuation of 
such shares. 

1.& The langnage of Rule 10 (2) of Gift Tax Rules is identical to 
the language of Section 37 of the Estate Duty Act. 

1.9 The provisions relating to the valuation of similar shares 
under the Wealth-tax Act, 1957 and Rules thereunder are not appli-
cable to estate duty assessments. For the valuation of unquoted 
equity shares of companies othe!' than investmen ~ companies and 
managing agency companies the method is laid down in Rule lD 
of Wealth-tax Rules. As per this rule the break-up value method 
js adopted and for this purpose the value of the assets of the 
company is taken as per its balance sheet. This rule further provides 
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that the market value of the shares shall be 85 per cent of the break-
up value as determined Wlder Rule lD. This rule also provides fot> 
a further discount in those cases where dividend has not been paid 
and a sliding scale has been prescribed for discount in such cases 
depending upon the number of years for which dividend has not 
been declared. 

As per the existing instructions of the Board the provisions of 
Rules lD of . the Wealth Tax Rules differ from the provisions of 
Section 37 of the Estate Duty Act' in two respects: 

(i) for the purpose of determining the value of such shares 
under the Estate Duty Act the market value of the assets 
shown in the balance sheet of the company has to be 
taken into account except in cases where the valUe of 
shares is not ascertaina~le by reference to the value of 
the total assets of the company. While taking the market 
value of the assets goodwill whether shown in the balan-
ce sheet or not is also taken into account. 

Under Rule ID of Vlealth 'fax Rules it is only the value as 
shown in the balance sheet which has to be taken into 
account while determining the value of the unquoted 
shares under tlie break-up value method. 

(ii) Rule lD of the Wealth Tax Rules prescribes a discount 
which has to be given from the break-up value in cases 
where dividend has not been paid and a sliding scale 
has been prescribed depending upon the number of years 
for which such dividend has not been declared by the 
company. 

Under Section 37 of the Estate Duty Act no discount is to 
be given in such cases where the shares have been valued 
according to break.JUp value method except in cases where 
the value of· theSe shares is not ascertainable by referen-
ce to the value of the total assets of the company. 

1.10 The Central Board of Direct Taxes, in their Instructions No. 
25A/3f65-ED dated 3 May, 1965 and 5 July, 1965 reproduced in full 
as Appendices I & IT had clarified that in applying the break-up 
value method for calculation of unquoted shares under Section 37 
of the Estate Duty Act, 1953, the market value, and not the book 
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value of the assets was to be taken into account. In a note, the 
Ministry of Finance (Department of Revenue) has explained the 
provisions of these instructions as follows: 

"As per Board's Instructions No. 25A!3i65 dated 3-5-65 it 
was laid down that for the purpose of valuation of un-
quoted shares uls 37 of the Estate Duty Act the value to 
be taken into consideration should be based on the break-
up value taking the market valUe of the assets of the 
company and not the book value if that does not happen 
to bt' their market value. 

Vide Board's Instruction No. ~5A;3j65 dated 5-7-65 it was 
laid down that, for tHe purpose of Section 37 of the ED 
Act, while valuing unquoted shares of private limited 
company whose Articles of Association contain restric-
tive provisions as to the alienation of its shares the fol-
lowing procedure is to be followed: 

(a). firstly it should be seen whether the value of shares is 
ascertainable by referencP to the value of the total as-
sets of the company; and 

(b) if it is not so ascertainable, then it shall be estimated 
to be what it wcruld fetch if sold in the open market on 
the terms of the purchaser being entitled to be regis-
tered as holder subject to the articles, disregarding 
any special price that might be paid by a special 
buyer. 

It was therefore clarified in these instructions that earlier 
Instructions dated 3·5-1965 were only with regard to the . 
first part as at (a) above and intended to restrict the ap-
plication of the second part at (b) above." 

1.11 In a subseqruent Circular No. I-DIED of 1968 issued on 26 
March. 1968, the Central Board of Direct Taxes, however, extend-
ed the method of valuation prescribed under the Wealth-tax Law 
based on book value of assets, to estate dutv assessments. These 
instructions inteT alig read as under: ~ 

·~rn the ninth meeting of the Direct Tax Advisory Conunit-
t~, it was suggested that suitable rules should be made 
under the E. D. Act for applvin~ the Wealth-tax Rules 
relating to the valuation of unquoted shares of companies 



6 

Suggestions llave also been received from various SdUX'CeS 
that the value of the assets forming part of the dufable 
estate of a deceased individual should, for the purpose of 
Esta~e Duty, be taken at the same value as was determin-
ed for the purpose of Wealth-tax. 

* * 
The yaluation of asset£ for the purposes of Wealth-tax is 

made on the valuation date i.e. that last date of financial 
year or any other corresponding accounting year for which 
the tax payer ma:ntains his account. The value of assets 
for the purpose of Estate Duty is determined on the date 
of death of the individual. The maximum interval 
between the two dates can be one year, except in regard 
to assets which were gifted by the deceased within two 
years before the date of death. There is little likelihood 
of any substantial variation in the value of the asset-; 
within an interval of one year. It has, therefore, been de-
cided that the basis of valuing an asset for Estate Duty 
should be the same as the basis adopted for the Wealth-
tax assessment in respect of the year immediately pre-
ceding the death of an individual provided the account-
able persons agree ~o it. 

* * 
The above procedure may be followed in all pending cases 

and n~cessary instructions be issued to the Assistant 
Controllers of Estate Duty working in your charge.'' 

1.12 Extension of the method of valuation prescribed under the 
Wealth-tax law ~o estate duty assessments was not correct because 
these were governed by special provisions of Section 37 of the 
Estate Duty Act. This fact was pointed out in para 72 of the Audit 
Report, 1972-73. The Ministry of Law had alsO supported the views 
of Audit. In their advice dated 23j24 July, 1974 the Ministry of Law 
inte-r alia stated as under: 

Section 37 provides for the valuation of shares whose aliena-
tion is r~tricted on the basis of an estimate of what they 
would fetch if they could be sold in the open market 
subject to certain other qualifications. But this method is 
to be applied, as the Section itself makes it clear only if 
the value of the shares is not ascertainable by a reference 
to the value of the total asse~s of the company. The 



, 
value of the total assets of the company can only mean 
the actual value and not a not;onal value. The book 
val'Ue -cannot necessarily be regarded as representing the 
value of the total assets of the company.'' 

The Law Ministry also advised that the appropriate course 
would aPpear to be to fr.ame rules which would give the 
necessary guidance to the Controllers and that such a 
step would be in accordance with the suggestions made 
by the Audit. 

The above advice of the Ministry of Law was accepted by the 
Ministry of Finance with the approval of the Finance Minister. 
Accordingly, the Central Board of Direct Taxes issued further ins-
tructions d;-lted 29-10-1974 ca11cell'ng their Jnstructio:1 of 26-3-1968 
and restoring the earlier instructions of 1965. 

1.13 The Committee desired to know the circ•ttms .ance::; under 
which the extension of the application of Rule lD of the Wealth-
tax Rules, 1957, made in March, 1968 to valuation of unquoted equity 
shares in companies for levy of estate duty and gift tax, was can-
celled. 

1.14 The Ministry of Finance (Department of Revenue) have 
explained: 

"Board's Instructions No. 771 and 722 dated 29-10-1974 modi-
fying Board's circular No. 10 of 1008 were issued in the 
light of paragraph 72 of the audit report for 1972-73 which 
stated inter alia as under: 

·'It was pointed out in audit in April, 1972 that the relevant 
language of the Estate Du~y Act being altogether dif-
ferent from that of the Wealth-tax Act, the extension 
of the Rule framed under the Wealth-tax Act, by execu-
tive ins-l:ructions, to the Estate Duty Act would not 
appear to be legal. The value on the basis of the book 
value of the assets instead the marke~ value thereof. 
can lead to anomalous results leading some times to 
unqervaluation and hence loss of revenue.'' 

Under these instructions it was laid down that valuation of 
unquoted equity shares of companies where alienation 
is restricted would not be governed by Board's circular 
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10 of 1968 for the purposes of estate duty and gift tax 
respectively, but would be governed by earlier instruc-
tions 25A!3-65-ED dated 3-5-65/' 

1.15 On the effect of restoration of earlier instruction;; issued in 
1!)65, the Ministry of Finance (Department of Revenue) have stated: 

''The effect of restoration of these earlier instructions is that 
valuation of unquoted equity shares of private limited 
companies for the purposes of gift tax and estate duty 
wo·u.ld not be governed by Board's circular No. 10 of 1968." 

1.16 ln their further instructions dated 24-5-1975 (Reproduced 
as Appendix III) the Central Board of Direct Taxes clarified that 
the spedal rule of valuation of unquoted shares of private companies 
contained in the first part of Section 37, and discussed above, has to 
be applied in all cases in the first instance, it is only in cases where 
the value cannC't be ascertained by the application of the special 
rule that, under the second part of Section 37, recourse could be had 
tc the normal market value principle contain in Section 36. 

1.17 The Public Accounts Committee had, in paragraphs 5.50 and 
5.51 of their 2llth Report (Fifth Lok Sabha) commP.nted as under: 

The Con;mittee are surprised to note that though the provi-
sions relating to the valuation of a private company in the 
Estate Duty and Wealth Tax Acts are not in pari materia 
and despite the clear difference in the relevant 
phraseology of the two Acts, the Central Board of 
Direct Taxes had, in March 1968, extended by 
executive instructions, the application of the Rule 
framed in this regard under the Wealth-tax Act 
to the valuation of such shares for purposes of Estate 
Duty under the Estate Duty Act. While the Committee 
can understand the need for securing uniformity and 
simplicity in the valuation of assets for the purpose of 
Wealth-tax and &;tate Duty, they would emphasise that 
theSe objectives should not have been achieved in a man-
ner that apparentJy ignored the difference in language, 
matter aBd context of the statutory provisions governing 
the methods of valuation under the two Acts. Prima 
Facie} it would seem that the Central Board of Direct 
Taxes had adopted a simplistic approach in dealing with 
the issue and the Committee are doubtful how far execu-
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tive instructions issued in this regard could be cons~ered 
legal. The Committee note that perhaps on more careful 
thought these instructi<m have now been modified and 
the Rule framed under the Wealth-tax Act will no longer 
apply to the valuation of shares covered by Section 37 
of the Estate Duty Act. The Committee trust that in 
future such decisions would be arrived at only after a 
comprehensive consideration of all legal ,and other 
aspects.'' 

1.18 In purs•uance of the above recommendations of the Public 
Accounts Committee (1975-76), the Central Board of Direct Taxes, 
in their instructjons No. 309116!76-ED dated 5--11-1976, directed the 
Estate Duty officers to review the estate d·uty assessments completed 
during the period from 1-11-1973 to 29-10-1974, and rectify the same 
under Section 59 (b) of the Estate Duty Act, treating the Boards 
instruction No. 771 of 29-10-1974 as ''information'' with Estate Duty 
.Officer. 

1.19 In their action taken note dated 23 August, 1976, in reply 
to recommendations contained in 211th Report (5th Lok Sabha) the 
Ministry of Finance had informed the Committee as under: 

"The observations made by the Committee have been noted. 
A further report will be submitted.'' 

1.20 Again, in paragraph 4.32 of their 77th Repor: (S~xth Lok 
Sabha), the Public Accounts Commit:ee (1977-78) had observed as 
.follows: 

"According to a review conducted by the Central Board of 
Direct Taxes it has been found that out of 16,945 estate 

' duty assessments completed during the period 1 Novem-
ber, 1973 •o the date of receipt of Board's instructions of 
29 October, 19.'74, there were 91 cases where Board's Cir-
cular of 26 March, 1968 was applied. Of these 91 cases, 
assessments are stated to have been re-opened under 
Section r_;.g (b) of the Estate Duty Act in 80 cases. As 
regards the balance of 11 cases, the Committee have been 
inlormed tha+ no action is contemplated because the value 
of shares included in the assessments were very small. 
The Committee would like to know in due course the total 
amount of additional duty realised in the aforesaid 80 
cases.'' 

2629 LS-2. 

• 
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1.21 The Ministry of Finance (Department of Revenue) inform-
ed the Committee (1978-79) in January, 1978 that: 

·'Total amount of additional duty realised in 80 cases where 
asses~ments had been reopened under Sect: on 59 (b) of 
the Estate Duty Act would be intimated in due course. 
The Cs.E.D. were requested in January, 1978· to get the 
assessments under review completed expeditiously and to 
report the additional duty. They have also been reminded.'' 

1.22 During evidence, the Committee enq·uired whether any re-
view of the estate duty assessments completed during the period 
from 1-11-1973 to 29-10-74 for rectificaton under Section 59 (b) of 
the Estate Duty Act has been undertaken. In reply. the Member. 
CBDT stated: 

··subseq'uent the earlier instructions given by PAC. we have 
undertaken a revie\v of cases between 1968 and 1974. We 
have given some statistics. We have found about 95 cases, 
out of which 45 have been completed and 33 are pending 
at different stages." 

1.23 Subsequently, the Committee enqu:red whether the review 
as envisaged in Board's instruction No. 309 1

1 16'76 ED dated 5-11-1976 
had been completed and what \Vas the duty effect of cornp1~ted 

cases. The Ministry of Finance (Department of Revenue) wh:le 
affirming that 'the review has been completed' stated: 

"The total number of cases liable for action as a result of the 
review has been reported to be 91 out of which reopening 
was not considered necessa.ry in 10 ·cases on account of 
very small value of the shares. In 1 case the enhancement 
was made by the Appellate Controller of Es~te Duty.'' 

1.24 The number of cases re-opened pursuant to the review, 
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assessmen1.s completed and the duty effect of completed cases, as 
given out by the Ministry is as follows: 

ST.\TEJ\!El\T SfTO\Vl :'\G THE LATEST POSJTJO:"i OF THE CASES RE-OPI:'-'-
ED Pn{Sl '.\1'\T TO THE REVIEW_ ORDERED VIDE BOARD'S LETfLI~ 
D.\ TED 6-t r-197fi. 

( )n tlw basi~ of n'port~ n·n:i vt·d frorn tlw CommissimH·rs of [ ncorw· Tax up to ')I st 0 l ,!w r • 
r~JI!:.~, the positiou l~ a' liiHkr : · 

(a) :'\il!lliH'r of ;t>;-;!-~\lll<'rJ(S lT•!If>f:JJ!'d ll!IC!<-r s.·nioll y) of tlw Est.ttr- DHI.y 
.\ct 

li 

'' · The arnouiJt of additional dc:nand raisr-d from tlu· ;bV"S'I11'"llh f'1t'll· 
tionnl a! (1, 1 ahnV~' H .. <. r.:!J-7 1 •-, j3 

d) Tlw anwunl .,["additional cJqnalld n·al:~nl••ur ,,f '! ;ttJ.I\'t" . K-. 17-''1'.1 ,3 

1.:..::;:;· To a pointed quc~tion whether any of the assessments had 
become time-ba:Ted. ·.he Ministry of Finance repLed: 

''The Bodrd ha\'c not come ;:tcross any instance of reopening 
of any liable as5essment completed during the period 
having become time-barred.'' 

1.~6 Incorrect valu<ltion of unquoted equity shares in private 
companies or compa'1ies which restrict the transfer of their shares 
has been pointed ou: in several Audit Reports. Two such instances 
have been highlighted ;n the Audit Report for the year 1980-81. The 
Committee_ therefore. enquired if the Central Board of Direct Taxef 
had looked into the reasons for repented mistakes in the application 
of Sec~ion 37 of the Estate Duty Act despite :nstructions of the Board 
holding the field (after restoration of status qllO) since at least 
Octob~r. 1974 for t:-~king effective stl'ps to avoid reC'Urrence thereof. 
In a note. the Ministr:-· of Finance (Departmen~ of Revenue) has 
stated: 

'•In thf'! .~udit reports for the years 1976-77 to 1980-81 cases 
of such under-assessment hnTe been pointed out in respect 
of assessments done after the issue of ins:ructions dated 
29-10-74. A reference was made to Audit in F.No.241181 
A&P AC-I dated 12-3-82 to inform us the number of cases 
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of this type audited and the number in which mistakes 
were found. Their reply is awaited. From the number 
of such mistakes pointed out in ~he Audit Reports it can-
not be said that Board's instructions of October 1974 are 
not being generally followed. 

In view of what has been stated above, no fu.rther steps are 
considered necessary.'' 

1.27 The Committee enquired whether all cases continued to be 
governed by Board's instructions dated 3-5-65 and 5-7-65, restored 
vide Board's Instructions Nos. 771 and 772 of 29-10-1974. The Mem-
ber, CBDT stated in reply: 

" ...... We made a general reference in 1978. '' 

1.28 He added: 

''Out of 90 cases, in 47 cases the assessments have been com-
pleted. But the revenue effect is no: much (it is) about 
Rs. 1,25,000. The assessees probably might have accepted 
them because of less amount involved." 

1.29 The Estate Duty case of late Hemant B. Mafatlal was 
reported in paragraph 112 (i) of the Audit Report, 1975-76. It 
was pointed out that the valuation of unquoted equity shares of 
private limited companies in this case was made on the basis of the 
Board'l' Instructions of March, 1968 and that this valuation was not 
revised on the basis of the subsequent instructions of October 1974 
and May 1975. A short levy of Estate Duty of Rs. 1.80,90,526 was 
reported on account of that omission. 

1.30 After their examination of the above Audit para the Public 
Accounts Committee, in para 4.30 of their 77th Report (Sixth Lok 
Sabha) recommended as under:-

"The Committee view with c::erious concern the fact that 
despite the issue of executive instructions in October, 
1974 and May, 1975, which indicated clearly the correct 
manner of valuation of unquoted equity shares under 
the Estate Duty Act, the original assessment in this case 
of two Companies had not been re-opened upto April, 
1876, ·so as to recompute the value of the shares by tak-
ing assets at market value which even according to 
Company's own balance sheet as on 31-3-1971 was Rs. 18.17 
crores again~t its book value of Rs. 4.43 crores. The 
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• Department informed Audit that the objection raised by 

Audit was accepted in principle, but not the tax effect. 
The Department have stated that assessment had been 
reopened under Section 59 (b) of the Estate Duty Act and 
that the actual quantum of under-assessment can be 
determined only after re-assessment proceedings were 
completed. The Committee recommend that the circum-
stances in which this inordinate delay in re-opening the 
origmal assessment occurred should be ilnves~igated. 
The Committee would also like that suitable steps may 
be taken to ensure that such delays do not .recur in 
future." 

1.31 In 1977, the Ministry of Finance, with the approval of the 
Member, CBDT, made a reference to the Ministry of Law seeking 
advice on a general question "as to what are the types of cases or 
the circumstances under which we can say that the shares cannot 
be valued by reference to the total val'lle of the assets of the com-
pany as laid down in Section 37 of the Estate Duty Act, 1953." 

1.32 The Ministry of Law returned the file on 5 August, 1977 
with a note that "the question raised on this file is hypothetical 
one ........ if the Department feels any difficulty in any particular 
estate duty ca·.se regarding the valuation in terms of Section 37 of 
the Estate Duty Act 1953 the same may be referred to us for· 
advice." 

1.33 On 22 December, 1977 the Ministry of Finance specifically 
referred the estate duty case of late Shri Hemant B. Mafatlal (who 
died on 16-8-1971) to the Ministry of Law. seeking an advice as to 
whether in the instant case ....... .it would be possible to say that 
the value of the shares could not be ascertained by reference to the 
value of the total asse•s of the company.'' The file was later 
withdrnwn on 16-1-1978 a~ the same was required in connection with 
the PAC meeting scheduled in the first week of February, 1978. 

1.34 Since the withdrawal of the said file. two legal opiniODS 
filed on behalf of the accountable person had also been received 
and made available to the Ministry of Law on 9-3-1978. The two 
legal opinions were to the effect that the special rule of valuation 
contained in the first part of Section 37 of the Estate Duy Act 
would apply not to all private companies but only to controlled 
companies. 



1.35 One of the two l-egal opinions filed by on behalf of the 
accountable person on 9 March, 1978 contended inte1· alia as 
follows: 

-

'"ln my opinion, the expression "if not ascertainable by 
refepence to the value of the total assets of the company" 
means '·not liable to be asoerta:ned by reference to the 
value of the total. assets of the comapny.'' To give any 
other meaning to th :~ clause will render the method pres-
cribed under Section 37 meaningl.::ss. for there can be no 
conceivable case of shares m~ld in ;:.t private trading 
company in which valuation of shares cannot be made 
by reference to the total assets of the company. The 
exp.ression "if not ascertainable by reference to the total 
value of assets''; and in such a case the method prescrib-
ed by determining the value of shares if sold in ope·n 
mJ.rket subject to ignoring the conditions of non-trans-
ferability shall apply.'' 

1.36 After considering the said two legal opinions the Ministry 
of Law reiterated their original views about the application of the 
special rule in the first part of Section 37. In tj1eir opinion dated 
31-5-1978 they -;:;tated. inter a1ia. as under: 

"We feel that the meaning of the words 'if not ascertainable 
by reference to the value of the total assets of the 
company' means that effort should be made in the first 
instance. to ascertain the value of the shares by refer-
ence to the \·alue of the total asse~.': of the rompan:v. In 
determining the value of the assets it would be necessary 
to determine the market value of the assets of the 
company. This could be done in accordance with the 
procedure o.r the rules prescri-bed. if any. It is only 
after that the value of the shares could not be ascertained 
bv reference to the value of the total assets of the 
company that their market value may have to be deter-
mined in accordance with the later part of Section 37.'' 

1.37 Once again the Ministry of Finance referred the case to the 
Ministry of Law on 21-6-1979 with the following concluding note: 

"In the light of the opinions of the two (legal authorities) .... 
we may request the Ministry of Law to advise on the 

meaning of the words 'if not ascerta ;nable by reference 
to the value of the total assets of the company' as also 



the situation where the shares of private limited com-
panies cannot be valued with ref-erence to the value of 
the total assets of the company." 

1.38 On 4-7-1979 the Ministry of Law returned the file with the 
remarks that: 

"This Ministry has given a detailed and elaborate opinion 
on the question involved. 'If the Department was still 
not s<1tisfied,; the matter might be discussed personally 
on a mutuaLly convenient dat·e and time to be fixed on 
telephone." 

1.3f:l On 5 July, 1980 the M·nistry of Law reitera'.ed their earlier 
opinion as under: 

"This Ministry has already examined this matte.r an:l detailed 
opinion ha~: been g.ven. It may. however. further be 
added that Section 37 of the E.:;tate Duty Act. 1953 pro-
vides two dternJ.th·c modes of \·aluntion. The first is by 
reference to the total assets of 1lle cornp:my. · The other 
method is open market price. One method is not the 
~ubstitutP nf the other. In all cases initially the valuation 
of shares of a private company should be done by refer-
ence t\) the total asset;:; of the company. The words used 
in this clause art 'if not ascertainable' thus. the second 
method has to be adopted only when the first method is 
not applicable. If in aU cases the valuation can be done 
by follov .. ·ing the first method. the second method need 
not be followed. The second method has been provided 
only as an alternative to first method. I~ may be possible 
that in any rare case for some reasons. the first method 
cannot be applied. Hence in an cases. the valuation of 
the shares of a private company \vhere alienation is 
restricted may have to be done by reference to the 
total assets of the company. 

·2. It would not be eo.rrect to say that if valuation cannot be 
done in accordance with Rule 15. the other method of 
valuation will apply. Th~ reason is that the rules cannot 
override the statutory provision. Rule 15 only supple-
wents the first method of valuation. It could by no means 
be exhaustive ........ The test should be that if in any 
('.1SP i! ~:;:; not possible to applv the first method then onh 
1he SE'C'otd nwthnd will ::\p~l~. · . 
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3. In this respect we understand that some cases a.re also· 
pending in the Supreme Court. It would be advisable to· 
await the decision of the Court." 

1.40 The Under Secretary (E.D.) in the Ministry of Finance 
minuted the following note on. 2.1 July, 1980 in the background of 
the earlier reference: 

"From this it is once again not clear as to what would be the 
circumstances where first method would not be appli-
cable. We are, therefore, back at the stage on which the 
original reference was made on 16 July, 1977." 

1.41 Thus with the approval of the Director (E.D.), the Under 
Secretary in the Ministry of Finance once again referred the case 
to the Ministry of Law seeking the latter's advice specifically on the 
circumstances under which first part of Section 37 wou1d not be 
applicable and whether in the caSe of Hemant B. Mafat Lal it could 
be said that the first part of Section 37 was not applicable. 

1.42 The · subject of all these references to the Ministry of 
Finance was the scope of the exclusion clause starting with the 
words "if not ascertainable" in Section 37 of the Estate Duty Act. 
In their advice dated 5-8-1977 (para 1.30 above) the Ministry of 
Law had interpreted this cl.ause to exclude from the application of 
the special rule contained in Section 37 only individual cases where 
on the facts and circumstances of a case it was found that the 
special rule was not workable. In the two legal opinions filed 
before the C.B.D.T. (para 1.31 above) the exclusion clause was 
interpreted to exclude all non-controlled private companies as a 
class. In other words, according to these opinions the special rule 
of valuation contained in Section 37 was of application not to all 
pl'ivate companies but only to such of them as are controlled 
companies. (A 'controlled company' is separately and specifically 
defined in Section 17 of the Estate Duty Act). In all the three 
opinions of 31-5-1978 (para 1.36 above), 4-7-1979 (para 1.38 above) 
and S-7-1980 (para 1.39 abo~), the Ministry of Law reiterated their 
view that the exclusion clause in Section 37 would exclude only 
rare individual cases where on the facts and ci.rcumstances of the 
case. the special rule of valuation was not found workable and but 
for that the special rule of valuation in Section 37 would apply to 
all private companies. The Ministry of Finance were. however. 
still not ·satisfied and the fil-e was refe.rred back to the Ministry of 
Law again on 23-7-1980 with the same query about the exact scope 
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of the excLusion clause. There were no fresh cases or new evidence 
or further legal opinions before the Ministry of Finance. 

1.43 The Ministry of Law this time sugg·ested a reference being 
made to the Department of Company Affairs. The Department of 
Company Affairs stated that 'they were not directly dealing Wlth 
the valuation of shares as such'. Finally, the Ministry of Law gave 
a fresh opinion on 29-12-1981/1-1-1982 changing their earlier views 
and agreeing to the proposition that the exclusion clause in Section 
37 had the effect of excluding .non-controUed companies as a class 
so that the special rule of valuation contained in that Section was 
of application only to controlled private companies and not to all 
private companies. (The private companies in Mafat Lal's case 
were not controlled companies). 

1.44 On the basis of the above revised opinion of the Mini~try 
of Law the Central Board of Direct Taxes considered the question 
of revising their instructions of 29-10-1974 and 24-5-1975 so as to 
revert to the 1968 instructions in respect of non-controlled private 
companies. Before actually doing so the Board made a reference 
to Audit on 4-3-1982 to invite their comments, if any. 

1.45 In reply to the Board's reference the Director of Receipt 
Audit. in his letter dated 29-3-1982 (Reproduced as Appendix IV) 
pointed out that the revised opinion of the Ministry of Law had 
the effect of subordinating Section 37 to the rules framed under 
the Act and suggested that considering the revenue implications 
involved. the case may be referred to the Ministry of Law again for 
reconsidera~ion at the level of the Law Secretary and :or the Attorney 
General of India. 

1.46 The comments made by Audit were sent by 
of Finance to the Ministry of Law on 18-6-1982. 
meeting was finally fixed in November 1982. 

the Ministry 
A tripartite 

1.47 After the tripartite meeting the Minist.r;-.· of L3w recorded 
a further opinion on 1-12-1982 reversing their opinion of 29-12-19811 
1-1-1982. reiterating thei.r earlier views and pointing out that in 
their reference made in 1980 the C.B.D.T. had not brought to their 
notice the earlier views of the Ministry of La\v or the instructions· 
issued on the ba'Sis the.reof. The Ministry of Law stated, inter alia: 

''The matter has been considered further. While interpreting 
Section 37 of the Estate Duty Act. the concept of the 
controlled company does not come into the picture. The 
reason is that special provisions regarding the valuation 
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of cont:J.·olled companies have been made in Sections 17 
to 20 of the Estate Duty Act. Section 37 requires that 
the value of the total assets of the company should be 
ascertained in the first instance. failing wh1ch the value 
has to be estimated on the open market method. 

In view of tl1e above it is felt that reference to the valuation . 
in the case of controlled companies is not relevant in the 
context of interpretation of Section 37 of the Estate Duty 
Act. It appears that on the basis of the advice given by 
his I\linistry in 1974. the Department had issued general 
instTuctions on 29-10-1974 and 24-5-1976. Our earlier 
advice and aforesaid instructions issued were not brought 
to our notice when the Department made a reference to 
us in 198-0. pursuant to which we gave our opinion on 
29-12-1981. We have gone through these instructions 
again and there is no warrant to cancel these instructions 
in the light of what '5 stated above.'' 

1..13 Asked \\·hether it was ~·. i~lct that the Ministry of Law 
had g~\~en opinion on ~4-7 -1974 with regard to this appli~:abiLty of 
Section 37 of the Estate Duty Ac't. the Law Secretary .replied: 

''That is eorrect." 

1.49 In reply to another question whether it was a fact ~that 

the opinion gi\·en by the Law Ministry on 24-7-1974 was accepted 
by the Finance Ministry witlh the approval of the then Finan~ 
Finance Min;ster. Thp Member CBDT stated: 

"Probably it was :1ccepted........ Instructions were issued 
in October. 1974 and May. 1975... t• 

1.50 The Committee enquired whether in the referral notes of 
9-3-1978 and 21-6-1979 which were conclusively replied to by the 
Ministry of Finance tnde their note of 5-7-1980. a reference to the 
two legal opinions filed on behalf of the accountable person in 
Estate Duty case of late Hemant B. Mafatlal, had been made. The 
Member. CBDT replied: 

''\Ve hnd already referred it.'' 

1.51 Tl1P Committ~E' rlesi .. Prl to know abou• the need ft1'' referring 
thf· rase to the L<t'.\' Ministr;.· for f~Psh op'nion wh~n their earlier 



.opinion of 24-4-1974 was accepted with the approval of the then 
Finance Ministe:c. The Member CBDT stated: 

'The matter was referred to the Law Ministry not on the 
application of Section 37 but if it applied, what was the 
total value of the assets of the company. The Law 
Ministry gave an advice that it applied to the real value 
of the assets. So, that was the context in which the 
earlier 74 reference was made. In ~his case the first 
reference to the Law Ministry was made on 16th July, 
HJ77, because there was an audit oLject ion in the Bombay 
case. Before accepting the audit objection. we referre:l 
the matter to the Law Ministry on 16th July, 1977. Then 
the reply of the Law Ministry was received on 5th 
August. ·1977 cont:linin.t::: general observat:ons that the 
qu·~stion \Vas hypothetical. They said. ''We will not 
give you the answer since the que~;tion is hypothetical.'. 
Then, there is a letter to the Law Ministry dated 22nd 
December. 1977 making specific reference. Then there 
Is a referral note. Meanwhile the audit objection was 
accepted and the Assistant Controller issued a notice to 
the assessees for reopening the cases. The~· made a re-
presentation to the Board as well as to the A.<;;sistant 
Controller opposing the issue of the notice. Then there 
is another referral note dated 9th March. 1978 to the Law 
Ministry drawing their specific attention to the Board's 
circulars issued in 1965, 1968 and 1974. It also asked for 
clarification of certain words. Then there was an advicE' 
by the Deputy Legal Adviser which did not meet \Vith 
our point. Therefore, we made another reference to the 
Law Ministry. The ouinion of the Law Ministry was . . . 
examined. But we accepted it in 1976 askincr for the 
Commissioners to ;review cases; becau!5e of audit objec-
tion. W.? had directed the Commissioners to review cases 
and issued notices under Section 59. Then another 
referral note dated 18th June. 1979, wa~:; made to the Law 
Ministry. 

In this note. we raised specific instances. When \\'e issued a 
notice to the assessees. they said that the notice was 
invalid. So, all these questions we referred to the Law 
Ministry f0r advice. I will also send to you copies of 
these notes, if ~·ou want. This is the opinion bY two 
(legal authorities). This reply i~ dat~d 6-7-1979: i.t is r~ 

· IPttcr from thP I .:1\\' Mini::;trv "skin~' for pt'rsonrll discus-
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sion and refer.ring to their earlier note of 31-5-1978. The· 
advice dated 5-7-1980 ·~ven by them wa3 non-commital." 

1.52 The Committee enquired as ,to when the matter was again 
referred to the Ministry of Law. The Member, CBDT replied: 

"On the 23rd July (1980). The question was whether the 
first limb or second limb of Section 37 will apply. 
Specific attention was drawn to the Bombay case. The 
advice was dated 28th March, 1981 and it was by the 
Assistant Legal Advi·ser. This agreed with the opinion 
of one of the (legal authority) and also the opinion of 
Nanavati, who has published a book on Estate Duty, 
that the second limb of Section 37 will apply. It was also 
mentioned about th:e specific instance that for the appli-
cation of the first limb of Section 37, a referl"ence may 
be made to the Department of Company Affairs. Thi·s i_q 
signed by the Assistant Legal Officer." 

1.53 He added: 

"Then we made a reference to the Department of Company 
Affairs on the 18th April. The Department of Company 
Affairs replied on the 29th May, 1981. Without giving any 
specific advice in the matter, it was stated that the ques-
tion of giving interpretation on estate du.ty was within 
the competence of the Board., 

1.54 Since the. advice given by the Law Ministry in 1974 wa'S 
accept~ with the approval of Hre Finance Minister, the Committee 
enquired how the lower functionaries in the Ministry of Finance 
continued to entertain doubts on the question and why did these 
doubts persist even after the Law Ministry had taken note of the 
two legal opinions filed in 1978. In a note. furnished in January, 
1983 the Minis~ry of Finance (Department of Revenue) stated 
that the "advice given by the Ministry of Law in 1974 has not been 
at any stage doubted or questioned in the Ministry of Finance. This 
advice given on 23/24 Jul~'. 1974 was neither sought nor did it 
finalise the issue on which the advice of the Law Ministry was 
sought in our references from July 1977 onwards... . . . . The 
purpose of these references was to have a clear exposition of the 
provisions of Section 37 with refer~nce to the two alternative modes 
of valuation provided in Section 37". 

1.55 In this context, when asked to elucidate the reason for 
referring the case again and again to the Law Ministry although 

' 
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"othe.r cases were being decided according to the Board's instructions, 
the Member, CBDT stated: 

"Wheth,er there are sulJ.stantial investments, the procedUre 
cannot be the same where the investment is only 5 or 10 
shares, where it may have one value. But if it is going 
to be substantial, the market value cannot be computed 
by just taking the market report. These are matters of 
controversy." 

In this context, the Finance Secretary stated: 

"The Board cannot take such a stand on a point which has 
been dealt with in the Audit Report." 

1.56 The Committee desired to have the views of the Law 
Secretary on the opinion rendered by that Ministry on 1-12-1982. 
The Law Secretary stated: 

"My predecessor, the Secretary, who was then the Joint 
Secretary in the Ministry of Law had given interpretation 
of Section 37 of this Act and that has been reiterated 
here. We feel that the evaluations which were made 
were wroing. That is to say, we do not accept the 
principle that a private company will be able to take 
advantage of the provisions of Sections 17 and 20 (con-
trolled companies) respectively." 

1.57 Asked whether differing views were expressed earlier, the 
Law Secretary replied: 

"It was a different opinion earlier." 

1.58 The Committee desired to know if there was any material 
change in the op:nicn renderer1 by ~he Ministry of Law on the first 
occasion on 23-24 July, 1974 and the one expressed on 1st December, 
1982. The Law Secretary replied: 

"While interpreting Section 37 of the Estate Duty Act the . ' concept of "Controlled Company" does not come into the 
picture. The reason is that there are special provisions 
regarding controlled companies in Sections 17 and 20 of 
the Estate Duty Act. Section 37 requires that the value 
of the total assets of the company should be ascertained 
in the first instance. failing which the value has to be 
estimated on the open market rate.'' 
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1.59 Asked whether in substance·, the Law Ministry's opinion· 
reiterated the opinion given in 1974, the Law Secretary stated: 

"One lapse on the part of the Deputy Legal Adviser was 
there." 

1.60 Asked if the two legal opinion filed on behalf of the 
assessee were rejected by the Law Ministry, the Law Secretary 
replied: 

"On one occasion we were bamboozled in some way. There-
fore. we did say that." 

1.61 The Comm~ttee enquired whether in a case in which the 
earlier opinion (24-7-1974) of Joint Secretary (who had since be-
come La\v Secretary) was sought to he reversed. as was done by 
the Deputy Legal Adviser in the advice rendered on 29-12-1981. the 
Law Secretary should have been consulted the Law Secretary 
stated: 

"You arc absolute~y right that whenever the Law Secretary 
or any senior officer has given opinion on the subject. it 
is brought to the notice of the juniors. Then the method 
is that when n reference about it comes later on. they 
should consult the officer concerned. In this particulnr 
case the Deputy LcgClJ 1\ci\'iser did not know •he previ-
ous opinions on this subject.'' 

1.62 Subsequently\ the Committee desired to know how the 
opinion recorded by a junior officer on 29 December. 1981/1 Janu-
ary, 1982 over-ruled the opinion rendered on 24 July. 1974 by an 
officer who was L.:nv Secretary on 1 January, 1982. In a written 
note, the Ministry of Finance has stated: 

''The opinion in 1974 was recorded by the then Joint Secretary 
and Legal Adviser in the Ministrv of Law. Subsequentlv. 
the opinion was recorded by th~ Deputy Legal Advis;r 
on 29 December. 1981. Vide note dated 1 January, 1982 
the Joint Secretary and Legal Adviser in the Ministry of 
Law had minuted: 

"I agree with the above conclusions." 

Thus in both instances the opinion was finalised at the level 
of Joint Secretary. 

Vide this opinion. Ministry of Law ha:i opined that the first 
method indicated in Section 37 was to be applie·-:1 only in> 



those cases where valuation is to be done under Rule 15 
of the Controlled. Company Rules. Since no opinion was 
expressed in 1974 on the question when the first method 
given in Section 37 is to ,be made applicable, there is no 
question of over-ruling of an earlier opinion." 

1.63 In reply to another 'pointed question if the earlier 
of the Law Ministry were not linked when the two legal 
were discussed, the Law Secretary stated: 

opinions 
opinions 

J" 

''It was not linked up. In the reference note. there was no 
mention of that opinion. i.e. 1974 opinion." 

1.64 On being asked about the propriet~r of making a r-eference 
without linkjng the connected papers. the Finance Secretary, 
stated: 

"1 will check it up ... I do not want to elaborate but I gathered 
that it was felt that the point \\·as different. This il 
something which. as I ~aid. I will consult. Otherwise. if 
the M :nistry of Law have ::ent an opinion to the Adminis-
1rative Ministry six months ago, the same point ... (need 
no1) go back. We would refer to the last point. I will 
inform the Committee on this matter later.'' 

1.65 In a further no'e on the subiect the :\1inistn· of Finance 
have explained: 

''It would not be correct t > sa~· that all the relevant papers 
were not l :nked. The reference was made to the Ministry 
of Law in June 1981 in the same file (i.e. F.No. 309 8 77-
ED) in which the original reference was made in 1977. 
This file contained all the previous notings of the Min strv 
of Law as well as the notings of the Mi~i"tn· of Finane~ 
on this issue right from April 1977 fll June J9e.l. It may 
further be stated that six relevant files were linked with 
this file at the time of making he reference in June 1981 
vide acknowledgement of the M'nistry of Law dated B 
June, 1981. These files include, inter alia file No. 313\881 
74-ED in \vhich Board's instruction No. 771 was issued 
after obtaining the approval of the then Finance M:nister. 
This file also included all the other relevant files dealing 
with the case of late Hemant B. Mafatlal from the audit 
point of view in the Ministry of Finance.'' 



24 

1.66 The Committee desired to have a detailed note containing 
Finance Secretary's assessment of the facts of the case as promised 
to the Committee during evidence. The note furnished in January, 
1983 concludes by saying: 

''Secretary (Revenue) feels that in June, 1978 it would have 
been appropriate, viewing the matter in retrospect, 
for the Under Secretary and the Director (ED) to have 
taken the matter upto the Member concerned. This 
would probably have facilitated a m·uch quicker and 
tidier disposal of the matter, by ensurmg attention at a 
sufficiently high level in the CBDT as well as in the Law 
Ministry." 

1.67. The Committee enquired if the question of valuation of 
·shares of private limited companies had been examined a fresh by 
the 1-Lnistry of l'inance and Ministry of Law. In reply, the Ministry 
·of Finance (Department of Revenue) have inter alia stated as 
follows: 

"Ministry of Law's opinion dated 1-1-82 above was sent to 
the C&AG for their comments, stating that in the light of 
the opinion, Instruction No. 771 dated 29 October, 1974 
and Instruction No. 835 dated 24 May, 1975 shall have to 
be revised and that necessary steps were being taken 
accordingly. The C&AG vide their letter dated 29 March, 
1982 commented inter alia, that the Ministry of Law be 
requested to have another look at this case and place this 
matter before the Law Secretaryjor the At~orney General 
of India. 

Accordingly another reference has been made to the Ministry 
of Law requesting them to re-examine their opinion given 
vide their note dated 1-1-82. Ministry of Law's react'!on 
on the point is still awaited. In another case viz. F. No. 
309 16 1ED (Vol. II) wherein in pursuance to the recom-
mend~tions contained in Para 5.51 of the 211 th Report of 
the PAC (relating to Estate Duty included in Chapter IV 
of the Reports of the Cll!.tAG for the year 1971-72 and 1972-
73 Union Government (Civil) Revenue Receipt, Volume-11, 
Direct Taxes. The Board vide its instructions F. No. 3091 
16!76 dated 5 November, 1976 had asked all the Commis-
sioners of Jncome-taxlcontrollers of Estate Duty to re-open 
and review under Section 59 (b) of the Estate Duty Act, 
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all the estate duty asseSBments which were completed 
during the period from 1st November, 19',13 to the date of 
receipt of instruction No. 771 dated 29 October, 1974. The 
Controller of Estate Duty, Bombay vide his letter No. ED! 
PACI76-77 dated 25 November, 1981 brought to the notice 
of the Board that the re-opening could not be held valid 
in the light of the decision of the Supreme Court in the 
case of Indian and Eastern Newspapers Society (119 ITR 
996). The matter was accordingly referred to the Ministry 
of Law for their advice. In this respect the Ministry of 
Lav.r vide thelr note dated 24-6-1982 advised the Board 
that Boards instructions of 5th November, 1976 directing 
the re-opening of the assessments already concluded, were 
counter to the decision of the Supreme CO'Urt. 

In view of the opinion of the Ministry of Law, the Board 
wrote to the C&AG for the:r information and comments 
that it proposed to issue instructions to drop the proceed-
ings for re-assessment in those cases where assessments 
have been re-opened or are proposed to be re-opened. 
C&AG's reply to this communication is still awaited.'' 

1.68 During evidence. the Member. CBDT stated in this connec-
llon: 

'·On the 31 December 198111 January 1982 the final opm1on 
of the Ministry of Law was rendered. This was at the 
level of the Jt. Sr-cretary. It was clarified that the first 
limb of Section 37 refers only to 'controlled companies' 
and in other cases the second limb w~ll apply. We were 
not happy. On the 4 March. 1982 this opinion of the Law 
Ministry was forwarded to the Comptroller & Auditor 
General with a request for reconsidei:ation. The C&AG on 
30 March, 1982 asked for a further reference to the Law 
Ministry. to be put. up to the Law Secretary or the Attor-
m•y-General, and also asking for a tripartite meeting. A 
reference was made to the Law Ministry on the 5 March, 
1982 whether in view of the advice given in December 
1981, the earlier circulars issued by the Board .call for a 
modification and whether the advice of the Ministry of . 
Law regarding the provisions of Section 37 also apply to 
gift tax proceedings, because in the Gift Tax Act we havP 
an identical provision as Section 37. The suggestion of 
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the CltAG was also forwarded to the Ministry of Law on 
the 13 June 1~ The reply of the Ministry of Law came 
on 22 September, asking .for personal discussion. It was 
also clarified that the earlier advice will apply to the 
prov1sions of the Estate Duty Act but will not apply to 
the Gift Tax Act. Then steps were taken for tripartite di:i-
cussion, which took place on the 29 November, 1982, fol-
lowing which the opinion of 2 December was obtained.·· 

1.69 In a note on the subject. the Ministry of Finance have 
~tated: 

''A tripartite meeting is held between the administrative 
Ministry, Ministry of Law and the aud:t on such cases 
where is a disput.e or dffierence on the interpretation of 
law between the audit ~nd the administrative . ministry. 
In the present case there was no clifference of opinion 
between the Ministry of Finance and Audit for the sim-
ple reason that Ministry of Finance had not fanned any 
opinion at all but only sought the advice and opinion of 
the Ministry of Law so as to formulate its own stand in 
respect of the provisions of Section 37. Mo.reov-er, in the 
present case the question that was referred to the Minis-
try of Law had not been the subj!:'ct matter of any dispute 
between the administrative ministry and the audit. It 
was an entirely new issue which had not been ex~d 
either in any earlier instructions of the Board or in any 
matter raised by the Audit. The reference to the Minis-
try of Law was with a view to identify the various cir-
cumstances in which the two different methods of valua-
tion provided in Section 37 woUld be respectively appli-
cable. The earlier instructions of the Board were on 
the question as to how the first method of valuation pro-
vided in Section 37 was to be interpreted. The Audit 
objection in the case of Hemant B. Mafatlal was on a 
still different issue. The audit objection was that tht' 
assessment :n that case h:td not been re-opened in the 
light of Board's Instruction of 1976. The Board had al-
ready accepted this objection in principle. If on reeeipt 
of the advice of the Ministry of Law, any change in this 
position would have been necessitated, then only could 
there be a difl'erence of opinion which would have re-
quired consideration in a tripartite meeting. 
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We may ~phasise here that in none of our refe.rences :m.a.de 

to· the Miilistry of Law from 1976 onw~ the Board 
~xpressed any opinion or endorse any legal proposition. 

It would be apprecfated that the advice of the Ministry of 
Law dated Z9 December, 1981/lst January, 1982 was for-
warded to receipt Audit. The Board did not form any 
final opinion on receipt of this advice. Beyond indicating 
to the Audit that in the light of this advice the Board's 
earlier Instruc~ions may have to be revised, the Board 
also did not take any steps whatsoever to change the 
existing position in the case of Shri H. B. Mafatlal. 

• 
ln the present case the views ,received by Ministry of Law on 

29 December 1981/lst January, 1982 were forwarded to , 
the Receipt Audit before any further action thereon was 
taken by the Administrative Ministry." 

1.70 The lan{,ruage of Rule 10 (2) of the Gift Tax Rules is identi-
cal to the language of Section 37 of the Estate Duty Act, but there 
js no concept of controlled companies under the Gift Tax Act. So 
br as case law on the subject is concerned, in Gift Tax Officer Vs. 
Kastur Chand Jain (53 I. T. R 411), the Calcutta High Court had 
held that "if the value of shares is ascertainable by reference to the 
value of the total assets of the company, the value must be so as-
certained.' Th(~ aforesaid judgment was pronounced on 16 March. 
1964. The Department had, however, pointed out only OJl 5 March, 
1982 that the Law Ministry's opinion of 1 January, 1982 was 
likely to create problems in Gift Tax cases. In this context. 
when ru:ked for reasons why this was not pointed out earlier to the 
Law Minish;.·. ~he Dep:1rtment of Revenue has, in a note stated: 

'"Th1s is J:ot th(' e·)rrcct position. The Board had already made 
a 1 f:'fercncc b the Ministry of Law on 5th March 1982 in 
regard to the difficulty in applying the Ministry of Law's 
advice dated 29th :December, 1981/lst January, 1982 to 
the provisions of gift tax. This was done simultaneously 
with the forwarding of Ministry of Law's opinion to audit 
for their comments. It can be said that the reconsidera-
tion of the opinion had already been initiated bv the 
Board even before Receipt Audit suggested it." • 

1. 71 A gist of references made by the Ministry of Finance 
(Department of Revenue) to the Ministry of Law as to the interpre~ 
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tation of Section 37 of the ~tate .Duty Act, ~8,53- together with 
the opinions of the Ministry of Law the~rt iS ·given in Appendix 
v. 

1. 72 In the caSe of under-assessment of esta !.e duty of Rs. 1.81 
crores pointed out in paragraph 112 (i). of the Audit Report, 1975-76,. 
(Hemant B. Mafat Lal's case) as stated earlier the audit objection 
was accepted in principle and assessments were re-opened under 
Section 59 (h) of the Estate Duty Act, 1953. In reply to a question if 
the re-assessment had since been completed, the tfnistry of Finance 
(Department of Revenue) stated (September, 1982) in a note: 

·'The re-assessment has not yet been completed (September. 
1982) as a writ has been filed in the High Court against 
the re-assessment proceedings. The High Court have gran-
ted a stay of proceedings initiated under Section 59. AB 
per the l~tter dated 4-8-1982 from the Controller of Estate 
Duty, Bombay the stay has been vacated." 

1.73 During evidence, the Committee enquired abo'.J.t the posi-
tion on rectification of the assessments. The Member CBDT stated: 

"When we issued the notice in 1976, they made a represen-
tation to the Assistant Controller as well o..tS to the Board 
saying that the action is not warranted. on the fac~s of the 
case. Regarding that point ~e were consult;ng the Minis-
try and the proceedings were pending. They have filed 
a petition in the Bombay High Court." 

He added: 

··.,.He (~he Assistant Controller) ref(."t'red the matter to ·u~. 

And in April, 1979, assessee fLied a writ petition in the 
Bombay High Court. The Court gave a stay but recentl:'r· 
they quashed it." 

1.74 He further added: 

''The assessee filed a petition before the Assistant Controller 
saying that the re-opening is invalid. He has made detail-
ed statements and representations to the Board also say-
ing that the re-opening is not valid. We were consulti~g 
the Law Ministry and proceeding aCcordingly." 
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1.75 Asked to indicate the respective stands of the assessee and 
the Departme~t 9n the question of ~a5sessrrient in this case, the 
Department ha..o;; stated: 

' 1 According to the assessee the re-opening ·was not in accor-
dance with the provisions of Section 59 (b) of the Estate 
Duty Act, while according to the Department the re-as-
sessme:nt was validly initiated." 

1.76 Asken 'f tht~ Department had filed a petition for vacation 
of lhe stay orders the witness replied in the negative, and added: 

''When WP issued the notice, the assessee approached the 
Born bay High Court and the High Court gave a stay of 
operation. RE'<'ently on 8-10-1982, they quashed the notice 
under Section ~.g. The notice was issued on 5-ll-1976.-

: '7"7 Sub~:cqtH·ntl.s !tie Committee desired to know about the 
action jn iti.1ted ll~ get the stay vacated as soon as the stay proceE-<1-
ings initiated under Section 59 of the Esta~e Duty Act 53 \"~(~1s 

gran1Pd b~,· t!w High Court. ThP Ministry of Finance has. ,, :t 
,,_.,.;ite-r:~·(·:, f11rn:shed m .January 198:3 :;tated: 

·';·J-,,. jJI o!;rt·: ~ 1·1 the case was being dosdy morutored or; ~~ 

~w,r:odiud h:-J~j~ in the Board. Reports were regularl,\' 
e;llled ~(,r from ~he Commissioner of Income-tax. A re-
port ha~~ ;:l_so been called for from the Commiss:oner uf 
lnPome-tax tn let the Board know the various steps takt~n 
by him 1o expedite the disposal of tlw \\Tit petition. The 
rt•pl~· ol the Commissioner of Income-tax is awai:ed ... 

l.IC: Thl' L~l w Seeretary. read out the following relevant para-
~~raph from the aforesaid High Court j"..ldgement: 

·Tht· rP-opening of tlu• assessment is sought to be done on 
two grounds. The first ground is that the provisions of 
Sec~-ion :n of the Act should havt' been applied in valuing 
thp sh:~res of the two private limited companies. The 
Supreme Court has in its judgement in the case of Indian 
and Eastern Newspaper Society V s. Commiss.ioner 
of Income-tax. New Delhi. 119 T.TR. 996, held that the 
\)pinion of an internal audit party of the income-tax de-
partrm•nt on a point of law would not be regarded as 
'·information'' within the meaning of Section 147(b) of 
the Income-tax Act, 1961. The part which embodied the 
opinion of the audit party in regard to the application or 



interpretation of the law could not be taken into account. 
by the I. T. 0. The true evaluation of the law in its 
bearing on the assessment had to be made directly and 
solely by the I. T. 0 .... 

The jud~ment of the Supreme Co'l.l.rt was considered by this 
court in Commissioner of Income-tax, Bombay City III 
V s. H.D. Donnia and others, 135 I.T. R.I. The court set 
out the law in the form of propositions. The last propo-
sition stated that an opinion expressed by the tax depart-
ment o.r by the Central Board of Revenue was not law, 
the law was that which was laid down e ~ ther by the legis-
lature or judicial decisions and it was a change in such 
law which constituted fresh or subsequent information. 

The provisions Of Section 59 of the Act are similar to those 
of Section 147 (b) of the Income-tax Act." 

1.79 The member, C.B.D.T. informed during -evidence: 
·'We will challenge this (order). We will not accept it. 

(December 1982). It was decided on 8 Oc'.ober, (1982). 
Now, we have to see whether the appe:1l should be made 
before the Division Bench or to t:w h;gl1c:· court. The 
certified copy of the order is not. yet available. I jw>t got 
it Wl-officially from the appellant. w(' nave to g'{'t a 
certified copy and then decide the course of action." 

l 80 The advice given on 24 June, 1982 by the Deputy Legal 
Ad,·!ser in the Ministry of Law was to the following effect: 

"The Supreme Court held in Indian and Eastern Newspaper 
Society V. C. I. T. that the opinion of the Internal Audit 
Party of Income Tax Department on a point of law can-
not be regarded a::; 'infonnation' within the meaning of 
Section 147 (b) of the Income. Tax Act. It was further 
held that the view taken by the Delhi High Court and the 
Kerala High Court in th~ case of C.I.T. ~'. H. H. Smt. C.K. 
(84 ITR p. 584), C. I. T. 1~. Kelukutty (85 ITR p. 102). 
Vishist Bhargava v. I. T. 0. (99 ITR p. 14.8) is wrong. 
As regards the decision~ of the Delhi High Court in 
C.I.T. v. H.H. Smt. C. K. and C .I. T.v. Kel·ukutty both 
the High Courts took the view that the note put up by the 
audit is 'information' within the meaning of Section 147 (b) 
of the Act. As regards the decision in Vishist Bhargava 
the Delhi Hieh Cou.rt held that the note of the Revenue 
Audit and the Ministryt of Law is information within the 
meaning of Section 147 (b). 
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In view of the decision of the Supreme Court now the audit 
obj~tion as well as the note of the Ministry of Law can-
not be the basis for the re--opening ~ the assessments 
under Section 59 of the Estate Duty Act. Therefore, the 
instructions referred to by the Department in para (a) of 
their note based on the wdit objection directing the re-
opening of the assessments already concluded runs coun-
ter to the decision of the Supreme Court referred to 
above.'' 

1.81 When this opm10n was referred 'by the CBDT to Audit in 
July 1982, the Revenue Audit sdggested recons~deration on this 
point also. The views of •he Revenue Audit on the subject are re-
.produced below: 

··A point has also been made that the assessment cannot be 
re-opened because of the Supreme Court decision in the 
Indian and Eastern Newspaper Society case (119 I. T. R. 
996) according to which an opinion given by Revenue 
Audit on a point of law is not 'information on a point of 
Law·. The ratio of that decision is that ;t is the content 
and not the source of the commlll'lication that matters: 
the content should be 'law' in the sense that it should 
have its origin in a formal source of law, such as a 
statu:e or a judic!al determination. An opinion given by 
an administrative authorit~· like the Central Board of, 
Direct Taxes or the Ministry of Law or Revenue Audit 
is not 'law' in that sense and hence not 'information·. If 
however the conten~ is law, a communication does not 
cease to be information merel)· because it comes from 
any of these authorities. In the present case Revenue 
Audit had merely pointed out that the Estate Duty Act 
contained a special provision in Section 37 for the valua-
tion of unquoted shares of private companies and that 
provision had been overlooked, the department having 
gone on the basis merely of the general principle of 
valuation contained in Section 36 of the Estate Duty Act 
analogous to Section 7 of the Wealth Tax Act. A commu-
nication pointing ou~ a statutory provision which had been 
overlooked1 would constitute 'information on a point of 
law', from wheresoever it comes in accordance -with the 
decision in the Indian and Ea..~tent Newspapers Socie".l. 
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,~The 'aSSeSSment could be re-opened on the basis of this 
infOrmation, . the question of ~e inter-pretation of the 
provisions of Section 37 would arise only· thereafter." 

1.82 As .a result of: the tripartit2 meeting between the Audit and 
the representatives of Ministry of Law and ·Finance, the Ministry of 
Law again recorded their considered views inte-r alia on the point 
as to the circumstances in which an assessment could be re-opened 
in the light of the observations made by the Supreme Court in the 
case of Indian and Eas:ern Newspaper Society (119 ITR 996). The 
Law Ministry's views on these points are reproduced below: 

"Another point which has .een raised is as to the circurn..c:;t-
ances jn which an assessment can be re-opened in the 
light of the observations of the Supreme Court in Indinn 
and Eastern Newspaper Society vs. CIT (119 ITR 996 at 
1004 and 1007). In tha: case, the Supreme Court hel(i 
that the opinion of an internal audit party of the Income 
Tax Deoartment on a point of law cannot be regarded as 
information within the meaning of Section 147 (b) of the 
Income Tax Act. However, the Court had observed th~r( 

"That part alone of the note of an audit party which men-
tions the law which ascaped the notice of the I. T. 0. 
constitutes 'information' ·within the meaning of Section 
147 (b)··. In the instant case. the Revenue Audit had 
merely pointed out that thP Estate Duty Ac~ contain.s r: 
special provisjon in Section 37 for the valuation of un-
quoted shares of private companies and that provision 
had been overlooked by the Department, having gone on 
the basis of merely the general principles of valuation 
contained in Section 36 of the Estate Duty Act analogou~ 
to Section 7 of the Wealth Tax Act. A communication 
pointing out a statutory provision which has been over-
looked might constitute 'information' on a point of law 
and the fact that the communication has emanated from 
tl'be Revenue Audit would not make any difference." 

1.83 The Committee enquired (December 1982) about the v:iews 
of the Department after the pronouncement of the judgement of 
Bombay High Court in case No. 941 of 1979 on 8-10-82. The Membe-r. 
C'R'DT stated:· 

''We have not yet decided. We received the opinion of thr 
Law Ministry on 1st December after that· we haW" got 
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the H;gh Com·• judgement though it was. delivered ear-
lier. ·We have to consider all the implications and take 
action if necessary." 

1.84 The Law Secretary concluded thus: 

"That is the point on which we lost before a :,;ingle j·udge.'· 

1.85 The Finance Secretary supplementeJ by saying: 

"On this basis, the Law Secretary is saying that i: is a fit case 
for going un :n challenge.'' 

1.86 Subsequently. the Ministry of Finance (Depar tmenL of 
Revenue) indicatE'd (J<l71uar:.r 1983) the latP<:t. position of the case 
a:- follows: 

"'fh€' re-a~sc·.s~ment notice jn the ca:-e of Heman·. B. Maiatial 
tcommPn:•.·:) clpon in paragraph :1:-. (i) has been quashEd 
,·ide Bcmbay High Court order d<..ted 8th October, lfrU.: 
'copy enc!osed) '~ The Controller cf Estate Duty h~,s i::>er:n 
asked :., · send <l copy of the opin.ion :)f the Standing 
Counst·! r egardmg appeal to the Division Bench. along-
"ri th hi: ('OTnment~· ·· 

i .81 ~._·1,, anotr~t·:· rdf','"Ctl(.\' dated lo-6-1H8~ fron1 :_ne Mlllislr:·· nt 

}"inaner·. 1l1~· :VLi11 'r:· ,f ~j;.·,v had also ~•dv1sed on 24-6-1982 t.h~Jt: 

Mafat L<il ·~ c..:, ~l ,,,;nll r,, could not be re-o pence: on lechnical grounds. 
Thi>: J.civin: \.\'~1:::. ;,; .• ,u . enriered by thP same t•fficer who h;1.d giv(':: 
opinion (ln 29-l:)_:;l 1- 1 -198:~. Tn thi~ context, when asked i:' thi~ 

mai ~er w;:.c; n<1l b.: ;dice• n Bomba:,· High Court. the Minist!""· of 
FinD.l'r>e. in a r:oi · :~· ated: 

''It ma~· !)L• n·c·ntioned that our reference to the Ministry ,)f 
Law w:1~ not spc>cifically in respect of the estate dut:·• 
assessrnf'nt of b~e Shri Hemant B. Mnfatlal. The Board 
had e:1rlier on the advice of Ministry of Law iss--Jed !n~­

trucl!ot~.:; on 5th Nnvember. 1976 directing the review nf 
the e::>tatt · duty as~;essmen~s completed on the basis of 
1968 :nst rud.ions and :1dvising re-op~ning of the procero-
:ng,· 11 !': f).q of 'he Ec;;tate Duty Act. In the rnc>antime there 
was a legal development of considerable importance hav-
ing a direct bearing on thC' matter. Supreme Court ,~idf> 

its judg£'men1 dated 31st Angust. Hl79 in thP case of Indian 

*Not .reproduced. 



and. Eastern Newspapers Society vs. C.I.T. (119 ITR 
996) changed the legal position in respect of re-opening 
of assessmen~s as was then prevailing in view of the 
earlier decisions of Supreme Court in the case of Kalyanji 
Mavji and Company (102 ITR 287) and R. K. Malhotra 
vs. K.asturbhai Lalbhai (109 ITR 537). The Controller 
of Estate Duty, Bombay accordingly made a reference to 
the Board pointing out that in view of the latest decision 
of the Supreme Cour~ the assessments which had been 
re-opened under Board's Instructions dated 5th Novem-
ber, 1976 did not appear to have been validly reopened. 
The Controller of Estate Duty, Bombay requested that an 
opinion may be obtained from the :Ministry of Law on 
this aspec'.. Hence a reference was made to the Ministry 
of Law in February, 1982 to give their advice. It would 
thus be seen that the opinicn of the Ministry of Law was 
not sought spec:ficaJly on the case of late Shri Hemant 
B. Mcfat1al. It was sought wi 'h a view to examine the 
applicability of the Board's Instructions dated 5th Novem-
ber, 1n6 after the Supreme Court judgement in Indian 
anrl Eastern Newspaper~ Soci<:>ty's case. 

It is true that a• the time of rocking of the r~ference in Feb-
ruary. 19E·2, the accountable person ·s writ petition agains1 
re-opening of assesc:ment in Mafatlal 's case was pending 
before Bombav HiC"h Court. But the reference to tht· ,, C> 

Ministry of L<lw arose on account 0f a S·upreme Cour 1 

.iudge-ment. 

It rna~· be- emphas;sed that Board did not take any steps on 
receipt of this advice in June. 1982 in so far as the cast-
of Mafatlal was concerned.'' 

1.88 The Committee enquired about the latest position in regard 
to applicability of Section 37 of the F..state Duty Act to the valuation 
of unquoted equit~, shares in privaie companies. In reply, the Mem-
her. CBDT stated: 

"The Law Ministry gave advice on 1 December. 1982. This 
ha~ to be considered in the Board's meeting. Whatever 
action is necessary. we have to take. We have to consider 
thl?' implications. whether H is practicable to be imple-
mented and how it is tn be implemented.'' 



.Arrears of As-s£:-;sments!Demands 

L89 The total number of estate duty asaessmen.ts completed 
during the years 1979-80 and 1980--81 was as under: 

I c,Bo-n I 

1.90 The break-up of the estate duty assessments completed 
during the year 1980..81 according to certain slabs of principal value 
of estate is given below: 

II 

'!J 

IY 

~um~ of 
~o;eumenL~ 

completed 

ti.o 11, 

1.91 Assessment y-ear-wise details of estate duty assessments 
pl'nding as on 31 March. 192·1 are given below: 

Tolal 

:\ lllllber ~·f a.'-'c:s:;menLo; pcndiHg 
Estntr Dut, 

1.92 According to the Ministry of Finance, the number of estate 
dut:y assessmen1s pt'nding as on 31-3-1982 was 37,578. 
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(ii) Other Direct Ta.res (Estate Duty) 

1.93 The :following table gives the year-wise arrears of demands 
outstanding and the number of _cases relating thereto under estate 
duty as on 31 March, 1981: 

----.. ---------- --·----- -----·--··----- --

---------·- -----------···----

197~77 and earlier )Tar~ 

1977·?8 

1978-79 

1979-& 

xgBo-81 

(In crores ofrupef'~) 

JiJitt' .~ Duly 

Number of Amount 
ca.'le!l 

6,g8J 

:.:,6-+g 

3,811) 

9,4!:\:: 

----------------.. ------- . - ---~---- _, ------ -- -
[Audit paras 1.08 (ii) (c) (d) and 1.09 (H) of the Report of C&AG 

of India for the year 1980-81] 

1.94 The Committee desired to know the reasons in regaru -, o 
increasing pendency of assessments of arrears of demands in estate 
duty cases. Conceding that it was so, the Member. CBDT stated: 

"We are seized of the matter and we are reviewing the posi-
tion as to what are the causes for the increase in pendency 
of assessment and demand cases." 

1.95 He added: 

"We will examine the matter and give you a note on that. We 
are making review and in another months' time, we will 
complete the review. We will give you a note on that." 

1.96 In the same context, the Finance Secretary supplemented 
the statement stating: 

''\Ve are concerned about the collections. From the point of 
view of collection drives, there are action plans wruch 
would coincide with the objective of reducing the number 
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of c~es of arrears in tenns of percea.tage and all that. 
Naturally, the stress will be on high value cases· I want 
to submit to the Committee that it is not t~t this is 
taken up in fits and starts. There is an annual action plan 
on an alJ. India basis. As' I mentioned, the stress is on the 
revenue intake and, therefore, much more attention is 
paid to the heavy revenue items of income tax and corpo-
rate tax than to estate duty and gift tax which are much 
smaller items., 

1.97 The Member, CBDT added: 

"Most of the cases are covered by provisional payment of 
duty. Not much of revenue is involved in the pending 
assessments. Where there is a much variation, it will 
have an effect on revenue. Otherwise, it is not much." 

1.98 Asked to indicate the estimates of estate duty collections 
dur:ng the current year, the Member, CBDT replied: 

''This year, we expect about Rs. 18 crores as against Rs. 13 
crores to Rs. 14 crores in earlier years." 

1.99 On the basis of arriving at the above estimate, the FinancP 
Se-cretary stated: 

''The cost of everything is going up. Our estimate is that 
it will be <tbout Rs. 19 crores.'' 

1.10 Sub~equently, the Ministry of Finance has outlined the 
steps taken from time to time to reduce the arrears of Estate Duty 
:t~sessment in n written stat~ment as reproduced below: 

'· ( i) Th~ comments of tbe Public Accounts Conunittee in 
para 6.11 of their 50th Report were communicated to the 
Commissioners and they were requested to look into the 
pendency personally and draw up a time bound program-
me for the liquidation of the Wealth tax Gift-tax and , 
Estate Duty arrears of assessments. [Member (WT) 's 
DO :F'No. 326113172-WT dated 12-1-73]. The Commissioners 
of Income-tax were instructed in the same letter to ensure 
completion of aU Wealth tax assessments for and up to ttx-
assessment ~·pars 196.Q-70 h~· the end of th£' 31st March. 
1973. 

(ii) The Board ag-c1in requested the Comm.i.s&oners of Income-
tax by their letter F.No. 305157172-ED dated 9-4-73 to 

2521 LS-1-3. 



draw up a time bound programme for the liquidation of 
pendency of Wealth-tax, Gift-tax and Estate Duty assess-

ments. 

(iii) The Board also issued Instruction 00 F. No. 305154!75-ED 
dated 30-6-76 to the effect that a time bound programme 
should be drawn up for the disposal of Estate Duty cases 
which had bt::-en pending on 1-1-1976 for more than four 
years. 

(iv) Board's D.O. letter F.No. 305jl3I77-ED dated 7-5-77 to all 
Controllers of Estate Duty for disposal of old Estate Duty 
cases pending on 1-4-77 (i.e. cases registered before 1-4-74) 
by 30-9-77 and requesting them to draw up a time bound 
.programme. 

(v) V~ Boa:rd's letter F. No. 305138180-ED dated 24-S..l980 
Controllers of Estate Duty were requested to draw up 
time bound programme for disposal of Estate Duty assess-
ments relating to 1974-75 and e~lier years. 

(vi) Vide Board's letter F. No. :~05117132-ED dated I(}..fr1982 
I • 

the- Controller of ~tate Duty have been asked to draw up 
a detailed time bound programme for disposal of Estate 
Duty assessments pending as on 1-4-1978 and furnish 

reports showing the progress achieved during the half 
year ending 30-9-1982 and 31-3-1983. Emphasis has 
also been . placed by the Department in its annual action 
plans for disposal of assessments relating to Estate Duty 
from year to year." 

1.101 The following is the sta1ement fu.mlshed by the Ministry 
of ~ (January 1983) showing the details of 16 Estate Duty 



39 

caSt.>s where outstanding demand -was over Rs. 10 1akhs as on 31·3-82, 
nut of top 50 assessments: 

S!nlemtmt showi"'! the dermis of Estat1 Duty ca.m wltt11 ~n~tltantliag ~ W4U ~tr 
. Rs. ro laklu as on 31·3-1g82 

Sl. 
No. 

CIT' 
Chargr. 

Name of the a.'ISess~e Status 

--~------

1. B.C. XrJ 

' [)o. 

1· I ln. 

1· 

(j_ 

,. 

" (). 

~'. 

I(). 

II. 

l ,, 
_)· 

1 .... 

I f). 

I )o. 

Cochin 

Do. 

J)o. 

1\I.P.I. 
Bhopal 

Raikot 

Do. 

W.H. XII 

Do. 

Do. 

Do. 

Edulji F. Dimhaw 

l\Jorarji P.R. 

:"l"awab of Bhopal 
(Ex-ruler) 

Vimladcvi Sighania 

Indl. 

Indl. 

lndl. 

.'\.P. Amarapali Singhania. Indl. 

K.C. Manavikraman 
alias Ettan Thampuran. 

K.P. Mol.deenkutty 

Kavalappara 
Kechunny Mopil Nair 

Mansingh A,IP 
~Jhawani Singh 
:Ex-ruler) 

l.att' l\fir Osman 
.\likhan A/P Mir 
llarkat Ali Khan 
Ex-ruin of Hvdaabad \ 

\nand Rao I'awar 
Ex -rulf"r) 

I>igvijaya.~inghji \Ex-
ruler) 

.\layurdhwaj ~in!{hji 
i_.Ex-nder) 

llullt"r D.W. \Mrs.) 
(alia~ H.W. Bullror) 

li.C. Law 

Mazda S.F. 

Bhup Bahadur J .:'\. 

Indl. 

Indl. 

lndl. 

lndl. 

lndl. 

Indl. 

Indl . 

lndl. 

lndl. 

lndl. 

lndl. 

lndl. 

Asstt. year• 
for whicb 

the «» 
mand is 
oubtand-

ing 

5 

A!nount 

Gr011 
arrean 

Net 
arrear~ 

(R.s. in Jakh<~) 

r 6(i) 6(ii: 

------
1979"8o 

J979-8o 

1974•75 

1979·80 

N.A. 
N.A. 

~.A. 

:--:.A. 

12·2U 

t6·~6 

4 I • ':'J 

"7'06 

13'99 

12"03 

'·I· li 

) t.t • I )( ~ 

1i'94 

'"'9.:. 

:'\il 

I I· lo! 

.\:i I 

"il 

-, . .!:.!' 

"il. 

1 i"!H 

~il. 
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1.102 The Mini'stry has alsq stated: 

''The information in respect of remaining 34 cases where 
arrear demand up to Rs. 10 lakhs is outstanding is being 
called for from the field (January, 1982) and will take 
sometime before it is compiled." 

1.102A In a further note furnished ·on '27 September, 1983 by the 
Ministry of Finance (Department of Finance), the details of the 
remaining 34 cases which are covered in the top 50 estate duty 
assessment wherein arrears of demands were outstanding as on 
1-4-1982 have been given are reproduced below: 

Sl4tnnmt showir1~ thE tkt,zw of the remaining 34 Estau Duty cases out of /of>'>'' ,tl.lf· 
whrrt the demtmd was outsttmtiing as on 1-4-1982 

------------·-·---·-- . ·- ·- -

Sl. CIT'~ 
"\o. Char~r 

I. 

:; . 

t. 

Emakul..-!111 J.:uc R:unavarma 
J•arikshit Thampuran. 

\ladura: A.~L !\hdul Rahman 

Pat,al..l Baba Daulta Nandji 
\'ill Mahant Jogi 
Pangra, Di~tt. Una. 

lklht-111 

!.ate Karamingh 
!"warup~ingh \Valvi · 
\/P :-.mt. Rani !';anda 

dt:\"i, Rai.singhpur 
~,tatt·. :\H:allc.uwa, 
l>i~tt. D!ault-

Lat.-: Sh. \ .K. Lujral 

))I, 'imt. I'. lhhpandt 

. . I lyd1:ra! ... d Latr Sh. Awad Bin 
Saleh. Hyderabad 

,, f{ajkol !.ate H.H. Maharaj 
I'iatwaninghji of 
Porbaodar. 

1 • '· B .. :nb.n \.K. Kdachand .\/}' 
H .. \. Kilachand 

1 : Bangalore \' . .Jayaran• 
Karaataka-1 · 

I ~. llo t'. \'. 1\tnba.ram 

Status 

lndl. 

Do. 

Do. 

Do. 

Do. 

Do 

Do. 

Do. 

Do. 

Do. 

Indl. 

Do. 
--~--·h .. 

A~~cssmcnt 
Y~r for :\m!lunt 
which - --- . - -- . 
the de- Gr0111 ~ct 
mand is arrcan arrear' 
outstand- -------·-- ·· -·-
in~ (Jh. in lakhs i 

1972·7:~ 

198o-8t 

1975•7t1 

•979~11 ' 

a981-H:.! 

1977•7l: 

I g8o-!J I 

a98o-Bt 

rq8o-H1 

l . (I" 
.I 

·,·m: 
"{. (J .: 

I I • H!~ 

·I. q; 

. ~. ·~.-, 

:J,.:.!: 

·,· :;H 

h· :l7 

:,·hq 

' .. . . . 

-,· nl: 

·~.b.· 

I I" 8l\ 

·i. '17 

I. ~ -, 

'). 6fl 

&· T7 

:,· (x, 



81. CIT's 
No. Char~ 

Name of the a.~~~s~ee 

Do. K.H. Sriniva.;an 

~1 

14· Do. Latt' Oamodar Pai .\/P 
Smt. Lalitha D. Pai 

tG. 

I C). 

20. 

21. 

:z8. 

jO. 

:!1 

Do. Srnt. ~;walben 
S Uosalia 

\1ath-as Estate of .J. :\1. 
Abdul Az~~.r.. 

Do. Estate of I.atC' 
R.!\1'. Kim: 

Do. Estate of Late 
V.P. Kasirn Haie~ 

Du. Estate of F.D. 
Batliwala 

Do. E~lal" of Latl", 
( ~owri Balran 

Do. 1-:..State of Latl" 
M.O. !\lathai 

Do. £qare of Latl" 
K. Sretharama Rao 

Calcutta G.\f. Tah~r 
·'\\'.B. XI 11 

Do. H.K. Surava 

Do. Moni !\(ohan Khan 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

. Jagabandhn Roy 
Chowdhury 

K.C. Thapa 

P. C. Bhanjdl"n 

Ram Gh. Sur 

Shibal 

!\lukla"' .\hmed 

''l· Bhopal Lat!~ !\awahjad•L 
Rashid .Jalfar Kh•ul. 
Bhopal. 

H· Do. 

%521LS--4 

Late H.H. Tol\.nji 
rao Holkar. ( ndm·l" 

Statui Asstt. Years 

lndl. 

Do. 

Do. 

Do. 

Indl. 

Dn. 

'Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do . 

Do. 

Do. 

Indl. 

Do. 

Do. 

Do. 

for which Amount 
the de- -------~----
mand is Gross ~et 
outstand- arrears arrears 
ing (R~. in lakhs) 

Provisional 
Demand 

Do. 

Do. 

D··· 

Do.j 

l>o.J 

'9i9·80 

4 ·o~ :> 

n·~~ 
, l I 

-4:' 10 

~\. 53 

3'/i 

-;·oo 

I;)' 99 

11'30 

3'02 

3'22 

3' I.) 

3'i9 

yo8 

I' 23 

7'00 

II' 30 
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1.103 'fhe Corrunittee desired to have a statement showing the 
break-up of the Estate Duty assessments completed during the year 
1981-82 according to the slabs of p.rincipal value of the estate duty 
exceeding Rs. 20 lakhs, between Rs. 10 lakhs and Rs. 20 lakhs etc. 
The number of estate duty assessment appeal cases and revision 
petition pending ]n Courts or before various Appellate autti6rities 
together with the total duty effect involved in such pending cases 
wag also called for from the MinistrY: In a written note (January 
1983). the Ministry has stated: 

''This information is not readily· available and is being com-
piled from the records in office of vario'lls Controllers and 
Assistant Control1ers of Estate Duty all over the country. 
It will, therefore. take some time to collect and compile 
and ·will be furnished to the Hon'ble Committee as soon 
as it is received from the field officers. '• 

1.103A Infonnation the above lines was furnished subsequently 
(27 September. 1983) by the Ministry of Finance (Department of 
Revenue). The same is reproduced below: 

A statement showing the break-up of the Estate duty assess-
mentE completed during the year 1981-82 according to the 
slabs of principal value of the estate duty exceeding 
Hs. 20 lakhs. between Rs. 10 lakhs and Rs. 20 lakhs etc. 
and the number of assessments pending as on 31<~-198! 

as appended below: 

( i 'i Htfal. -Ill' of tlu L<talr D111; a1 <~.11//lttu: romf,lrtr duri"t: I hr i rtlr 1 qR 1 -:L.' arrmrlinl! 

AhOVI"' 
R,. 20 lakh' 

ru 

/\ hov.-
R<. :10 lal.:.h~ 

i4 

/r, tltr dt~b• of 11,, ,lirinrif,al i'fl/11r n( rtlalr r/,i/; : 

Jkt Wl"'l"'n llr•t ,._.,.,..!, 
"' H•. rn and R·.. J{,_ r, ami R~. 

}C1 Ja~dt' J(o lak],-; 

JktW/'1'11 lktWI"I'l1 

R~. ro and H~. }{, '> and R~. 
:.!O lakbs r r 1 lakh~ 

.,,,, 

.) 'J 

l'p1o 
R~. ~, 

lakl" 

I; P'" 
R~. 'i 
lakh~ 

Totl'l 
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1.1038 The Ministry of Finance has also furnished (September, 
1983), figures of estate dut.y assessment appeal cases and revision 
petihons pending in courts and before vario·c.~s appellate authorities, 
which are appended below: 

No. of Estatr· Duty appeal cas(·s aud n·vi~ion petitions 
pending in Courts and bdrm~ variow .. -\pprlat~ 

Authorities 

Total r:~tatc duty invulved 
in such pending cases 
(AnJr,unl in lakh·' of Rs.) 

-----------

I .I 04 The Cummittee enquired if the ratio of cost of col'lection 
and ~~ctual collce ons justified the continuance of this piece of 
legislaLion on llH.: statute book. The Finance Secretary stated; 

"So long as we have the Act, \Ve will have that.'' 

l. i 05 He added: 

"I do r''lt th:nk that the estate duty ;s a piece of legi::ilation 
which we need tn conti:Jue and it hangs together with the 
direct tax laws. . . . It is possible to simplify it. Different 
people have different v iev,'s. '' 

I .I 06 In re~al"(l to unquoted shares of privatr- companies. a 
special provision has been made in S,'.!ction 37 of the Estate Duty Act 
which provides for two alternative modes of valuation viz. (i) by 
reference to the value of the total assets of the company; and (ii) the 
price which the shares "would fetch if they could be sold in the open 
market." The second mode· of valuation has to be resort,ed to only ia 
cases where the value of the share is not ascertainable under 'the 
.fin.t mode of valuation. 

In the ca.~te ci~'.!d in Audit paragrdpb. the det.·eased held 1 000 
unquott~d equity share~; in a private limited compan~· named Mjs. J. D. 
Bytoo Cosmetics Pvt. Ud. The 'Estate Duty Ofticer. while l'aluing 
these shares under Section 37 of the Estate Dub Act. 1953. mad,e 
an incorrect allowance of I 5 per cent from the break up value arrived 
at by him at Rs. 732 per share followinJ! the principle enuncia~ 
under Wealth Tax Rules which "'ere not applicable to F.-State Duty. 
This incorrect aUow-.am.~ resulted in under-assessment of the .estate 
daty b~· R-.. 44,000. The Committee have infomu~d that the Audit 
objection had been accepted by the Minis~· (F.ebn1a11· 1982). 'Ibe 
Assistant Controll~r of •:state Duty had requ~ed the Comm~ner 
of locome-tu (Appeals) for enhaocemeat of the assessmoent b~ witla-
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drawing 15 per l-en·-.. deduction allowed. The Commissioner of 
Income-tax (Appeals) ha.4i; also served a notice of enhancem.ent in this 
behaH on the accountable person(s). The accountable person has 
filed an appeal to the Commissioner of Income·tax (Appeals), Nru,ik. 
Tly! order of C.I.T. (Appeals) is pending (January, 1983). The Com-
mittee would like to be informed of the latest position in the matter. 

1.107 The Committee find that (he Board. in their instmction 
No. 25A/3/65-ED dated 3 Ma)'. 1965 and 5 July, 1965 bad clarified 
that in appl)·ing the break-up value method unl\~r Section 37 of the 
Estate Duty Act the market Yalue. and not book ''aim\ of assets were 
to be taken. lu a subsequent instruction dated 26 March 1968 the 
Board. howe,·er. ,~xtendcd the method of valuation prescribed under"' 
the Wealth-tax law based on book value of as.~l'ts to estate duty 
assessments. It was pointed out in para 72 of tht· Audit Report 
1972-7 3 that this was not correct. because of the spt.·cial prm:h;ions 
of Section 37 of th,e Estate Dut~· Ad. The matter was referred to 
the Millist~· of Law who gan their opinion in July 1974 supporting 
the ,·iews of Audit. The advice of the Ministl)· of Law was accepted 
b~· the Ministry· of Finance with the appro,·al of the Finance Minister. 
In the wake of this and in pursuance of th.~ recommendations of the 
Public Accounh Committee contained in para 5.51 of their 211th 
Report (Fifth Lok Sabha). the Board. in their instructions dated 29 
October. 197 4. cancelled the instructions if 26 March. 1968 aad 
restored those of Ma~', 1965 and July. 1965. In their further in~1ruc­
tion No. 309/16/76-ED dated 5 November, 1976 the Board directed 
the Estate DutJ Officers to re,·iew the estate duty assessments com-
pleted during the period from 1 November. 1973 to 29 October. 
1974. and rectify the same und,er Section 59(b) of the Estate Du~ 

Act, treating the Board's instruction No. 771 of 29 October. 197 4 a~ 
''information~ with F~~te Duty Officer. 

1.1 08 One of the as.sessments re-open,~d pursuant to the iRstrac-
tlons i\."iUed by the Central Board of Direct Ta~:~s on 29-1 0-197 4 
relates tu the case of Shri Hemant B. Mafatlal who died on 16-8-1971. 
ln this ca.~. which was the subject-matter of an Audit para of 1975-
76 Report. e\'·cn according to the company's own balance she,et a" on 
31-3-1971. the market value of the assets was Rs. 18.17 crores a~ainst 
its book value of Rlii. 4.43 crorcs. ln the estate duty asSt..-ssment 
(28-3-74), the shar,•:s were valued on ~·ield basis. One of the com-
panies in which the deceased held shares ·was M/s. Mafatlal Gagalbbai 
& Co. Private Ltd. The face value of a share of this company was 
Rs. 100 /·· The Assistant Controller of Estate Duty ~tdopted the value 
as retu~ at R4;. 161/- per share on the ;vield basis. On the basi~ 
of the value of the total a.~ts of the comtymy, the valuation came to 



Rs. 1033 per share. Audit pointed out that under Section 37 of the 
.Estate Duty Act, these shares had to be valued on th,e basis of market 
"Yalue of the totar:~ts of the company. On that ba~is, a short levy 
of ·R~.~. 175.43 lakhs was pointed out. The Audit objection was 
act."epted by the Mini~1ry in principle and they issued a notic,e for re-
opening the assessment under Section 59(b) of the Act on 5-11-1976. 
Thereupon. the act·ountnbh~ person m<tdl' a repr,esentation to the 
Assistant. Controller (as well as to the Board). sayin~ that the re-opening 
was not valid. Later, the assessee tiled two legal opinion.., h,dorc the 
Central Board of Direct Taxes to the effect that the special rule of 
valuation in Section 37 of the Estate Duty Act was applicable only 
to such privat,e companies as are controlled t:nmpanies and not t9 
noD·l'Ontrolled private companies of the type involved in the instant 
case. 

1.1 (19 In Mart."h 1978. the \1inistn of Finance f'cferred the case 
to th(• Ministry of I~aw. In the referenc,e. ,~·ith which the two afore-
said le~al opinions were forwarded. the \1inistr~ of Finance expres..~d 
a doubt a~ to the applicabilit~' of the first method laid down in Section 
37 of th,(.' Fstall' llut~ Act to the instant case a~ J\fjs. Mafatlal Gagal-
bhai & ('o l,rivate Ltd. was an investment t."ompan~ and a.-. such it. 
would he holdin~ shares in other private companie~ which in tum 
would he holdin~ shares of other companies: and thus it nas virtuall~ 
impossible to work out the value of the shares of the d.t'ceased in the 
LSaid <.·ompan~ 'b~, rcferem·e to the l·alue of the total a'Ssets of the 
comp-.an~·· Tbe Minist11 nf Law wcrf' requested to a<h"i..,e whether in 
tht• ins1ant case 'it would lx· possible to sa~ that the l·aluc of tht> shares 
could not he as<.~erhtinable h~ a reference to th~ value of the total 
a-...,cts of the company'. In 1\fa,y 1978 the 'Iinistr~· of Law gave a 
detailed opinion as to the meaning of tht• expre.,.;;inn 'if nnt ast·ertain-
abh- hv r,d"en·rH:c.· to thr value of the total assets of the company~. In 
thtir opinion which the~ recorded :1fter taking into account the 
aforesaid two h.'gal OJ>ininns the \1inh1n of Law in effect rrikrated 
thdr earlk·r 'i<·w that :m {'ffort ':hnnlrl h,<.· m:ulc in ~h;· f;r•:t instance to 
~~'~:erttin tht· Y~thH' nf •.;Jwn.'~: h~ refcrenc~· :o •h~· • :lh•t' rpf fh'.' total 
a'.•t'h of HH' "·omp:m~. It i- onh· :1ft1~r ~b:l: ~!~" , .. 1 : ,. the '•hare.;: 
cc>~,;(~ !W( h(• :tq·ert;Jincr! In rdcn:r.wc to t 1 •• t• , .'~" "f ·: ,. Hl,a.! :lt,;wt.; 

of •he ''omp:'m th~ll !!wlr •narJ.:,•t '·~~h!r· m ,. !q• ·· n ".-· h·'·rnqined 
iu .~n.·ordmu·e ,,·ith tlw later par·t .·)f S:·::tiH~· . . n. 

Jn June J. 'l79 and in M:~rl'h 19RO t•w c:l''-' "' ·h ~,.rr!"~rrl 1~.1in h~ 
tlu• Ministl)· of Finan<.'l' to tht• 'fi11i..:tr: of 1 . .:.1w with tht~ '-:1mr two 
)fgal opinions. On bote the~· cl<"l'a~iono;; :tP.::-~in tJ.w 'Hnkt-rv of L::n' 
rf.'iterah.'<l their earlier view~. 
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1.110 Although thtie were no fresh cases and no new eviden'-"' 
or further legal opinion before the Ministry of Financ::e, they nev'er· 
tbeless referred tht" cas.e again to the Ministry of Law in July 1980. 
On this or«'asiou, a Depu(v Legal Adviser with the concurrence of a 
Joint Secretary, cxpres&ed an opinion which was totally inconsi~tent 
with all earlier opinions. An·ordiuJ?, to this opinion. Section 37 ap· 
plied only to controlled companies and not to all private companies. 
The Ministry of Finance then considered the question of revising; th,eir 
instruction of October 1974 so as to revert to the 1968 instruction in 
respect of non~controlled private companies. The Board asked for 
the comm,enl.,. if an)'. of Revenue Audit before actually doing so. 
Audit suggested :1 reconsideration of the last opinion of the Law Min-
im'y (29~12·81/l:t.82) at a more senior Jevel. The views of Audit 
were considered in a tripartite meetinv, runonJ?, tl\~~ Minist11· o[ Finance, 
Min.istJ1' of Law and Audit on 29~1{~82. The Minist11· of Law 
thereaftE"r rerorded a further opinion on 1-12-82 reversing their 
opinion of 29-12-8lil-l-82 and reiterating· the view held by them all 
along from 197 4 to 1980. The opinion e:\.-pressed b~' the Deputy 
Legal Adviser (29-Uo~St:t-1-82) was reve~d on the gllOWld that 
"bile interpreting Section 37 of tlu: J•:state Dutl Act the concept 
of the contr<\lled companies did not come into the picture as special 
provisions regarding the valuation of t.'Ontrolled companies had 
been made in SE"ctions 17 to 20 of the Estate Duty Act. 

\-Yhi\c testiry·ilig before the Committee in t.•,·idt.'l1l'l' the Sccr('lal), 
Ministry of I..a" stated that the Ministr~ of I ,an had bet•n uniform 
in their opinion except nnl.~ on one oecasion ~I -1-82) when the~ were 
'bamboozled in somt· "a.,··. 

1.11 I It j.., not rkar to Hw CommiHtt.' \\hen in '\lay 197ti tit,~ 
Ministry of Law. aft.er ~o:nnr..idt.·ring aU the reknmt factors. had given 
their considered ()pinion a~o, to tht- meaniitg of thl' l~xprt..,,ion ·;r not 
a~ertait,abie h~ reft~n.~tlce to the- \aim· of the total a\isets of 1 he com~ 
pan)·, ~vb~· the n,eparhnl'Dt 'hould han· IWT"-iSft'd in referring the 
same matter ~•gain 'and again to thl' Ministr~ of La'' O\'t.'r the m·xt 
3 ~ ~ears ''rithout adducing any JH:W fact!; or t''<·idencc. 'll1c Commit-
tee fee] that if the llepartment still continu,·~d tn h~IH~ an~ doubt~. 

which in the opinion of the ('nmmittce tfic~ had no \'alid reasons to 
haVe, even after the l\1inistry· of I .. aw had ~ivcn their consid.t>rcd 
opinion in Ma_y J 978, the prop{•r course for them was to reqm.•st for 
a tripartite meetin~ between the Board. Audit (who had rai~d the 
point) and the Ministr)' of Law. lJnfortunately. however, the Depart-
ment did not adopt this course and went on making references to th,f! 
Minary of I~aw till the notice for_ re·opeoin~ the assessment of Shri 
Hemaot B. Mafatlal wa~ quashed. The mt.wn given by the Board 



for not holding tJJ.e tripartite meeting to resolve their doubiS, viz., 
'there were no difference between the Mktistry and Audit as the De-
partment of Revenue had formed no opinion at aU, is totally uncon .. 
vincing to the Committt;e. 

1.112 Another point which has surprised the Committee is that 
while the reference in March 1977 \\;as made with the approval of a 
Member of the Board, subsequent references wer_e made at a fairly 
junior level-level of an Under Secretary with the approval of a 
Director. The Committee in this connection note the view expressed 
by the Secretary, Department of Revenue, "It would have been ap-
proDrklte, viewing the matter in retrospect. for the Under Secre-
tary and the Director, to have taken up the matter to the Miember 
concerned. This would probably have facilitated a much quicker 
and tidier disposal of the math~r by t.~nsuring attention at a suffici-
e-ntly highe-r level in the Central Board df Direct Taxes as well as 
in the Law Ministry''. The Committee trust that ·in future such 
<~ases would he dealt with in a manner that would carry conviction 
with all <'om~crned and not g-enerate a cloud of suspicion. 

I .113 The Committee also note that although the Assistant 
Controller had issued a notice for re-opening the a~essment of Sbri 
Hemant 8. :\:tafatlal nndt.•r Section 59(b), prompt nction was not 
taken to comple~~ the rcYised assessm~ent nor were later time~· efforts 
made to J?;et the stay ordt.•r i..ssued b~· the Uomha) High Court vacated. 
The Committee further note that the notice for re-opening, of the 
assessment has heen quashed hy the Bomba;\· High Court in October 
19"'1. Ir is doubtful if (;overnment's ca.,e· was proper]~ represented 
hdon· the High eourt. 

l.ll-' In tlw opinion of the Conunitt,et.·. the Dt·Jmt~ Lt•gal Ad,·i· 
.-...•r. who had ;..:h'Pll tlw opinion on 29-12-81l-l-S2 and the Joint 
St·nctar~. Ministr~ uf Lm "ho had nl.ncurn.~d Vt ith the Ot•puty Legal 
Advis<'r had :1bo not ru·quitted themsdves credit:tlll~·. Apart from 
the fac1 that the legal opinion gh'en h~ her w:1' tni:11ly inconsistent 
with tht• opinion ,C,J)rcsscd b~· thl' Mimst~ of ! .aw all a1on~. she had 
failed to set: that in tlu.' interprdation of Section 37 the concept of 
t.·ontrolled cmupanies did not come into the picture a~ there were 
spcdal provisions r,egardin~ the ·raluation of shares of ('Ontrolled COlli· 

panit-s in Sedions 1 7 to 20 of the Estate Duty Act. Also, the Jangu~ 
age ol~ Rule 1 0(2) of the (;ift Tax Rules was identical to the lan~uaf!_e 
of Section 37 of the Est£tte Duty Act. Howe,·er. there was no con~pt 
of controlled companies under the Gift Ta..~ Act. The le-..ast which 
<'OUid have been done in this case Was t'•'lt as the opinion exp~ 
on .1·1·82 was at total variance with all earlier opinions. it shoalcl 



have been put up to the Secretary of the Min~try who incidentally had 
... given the original opinion in 1974 as th,e then Joint Secretary. But, • 

IIDfortunately, this was not done. 

1.115 In view of what has been stated above, the Committee 
would like the Min~try to investigate-

(i) whether there was any d~tiberate move in the Ministry I 
Board to delay the finaliSation of the re-assessment in the 
instant case ,vith a view to benefit the accountable 
person; 

(ii) whether th.ere was any slackness/laxity in the Ministry I 
Board to safeguard the interest of revenue in this case~ 
and 

(ii) if so, to fix responsibility tHereof. 
t, 

1.116 During evid,ence. the .J<"'inance Secretary stated that accordr 
ing to the view of the Law Secretary "it is a fit case for going up in 
challenge". The Committee would like to be inform,ed of. the further 
action taken in th~ matter. 

1.117 The Committee also note that while giving their opinion 
as to the meaning of the expr,ession by reference to the value of the 
total ~ts of the company' as far back as July 1974. the Mini~· 
of Law had suggested to the Ministry of Finance to f.rame rules on 
matters coming within the purview of Section 3 7. The Ministry of 
Law had also pointed out that such action would be in accordanr.~ 
with the suggestions m·ade by Audit. The Committee regret to observe 
that although 9 years have elapsed. rufes relating to valuation of shares 
of the compan~s coming within the purview of Section 37 Of the 
Estate Duty Act have not yet been framed. The Committee desire 
that roles in the matfer should be framed without any further loss of 
time. t:~ 

1.118 l}nder Section 59(b) of the Estate Duh" Act an assessment 
can be reopened if the Controller of Estate Duty· has. in conseqnence 
of an~· information in his possession. reason to believe that there ha!ll 
been smn~ escapement of Estate Duty. This prm·ision i.,. analogous to 
the prm·ision contained in Section 147(b) of the Income Tax Act 
lt has been held that 'Information• may h(• ns to a fact or as to the 
state of the Jaw (35 ITR.l.SC). In the context of the Board's instn1c· 
dons of November 1976 about the rpopeninJ! of the Estate Dut:y 
assessments a plea wa~ also raised that the assessments could not be 
reopened because the Supreme Courf bad held in t)\e Indian and 
Eastern Newspaper Society's cafie (119.ITR.996) that opinion of an 
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audit party would not be 'infonnation' on a point of Jaw. Actually, 
in that case the Supreme Court had drrawn a disti!nction betweP..n 
the source of the commWiication and the content of the communi-
cation and held "fo1r a communication to be 'information• on a point 
of law its content must be law", which means a legislative enact-
ment or a determination by a judicial or a quasi-judicial body. In 
other words :commtm1icationS1 from non-judicial bodie$ like the 
Ministry of Law, the C.B.D.T. or the Revenue Audit, would be 
'information' on a point of law only if· the content was Law. The 
Ministry of Law to whom this point was referred also drew atten-
tion to the Supreme Court's observation in that case that "that part 
of the note of an audit party which mentions the law which escaped 
the notice of the I.T.O. constitutes 'information' within the meaning 
of Section 147(b)". A communication pointing out a statutory pro· 
vision which has been overlooked might constitute 'information' on 
a point of law and the fact that the communicatio:p has emanated 
from the Revenue Audit would not make any difference. 

1.119 The Committee understand that a larf~ number of cases . 
reopened on the basis of audit objections are being set a..;ide palpably 
on the authority of the Indian and Ea.~tem Newspaper Socie~·~s case 
without really undertaking the enquiry called for by that case as to 
whether the content of the audit objection is fact or law. in which case 
it would be 'information~. The distinction drawn by the Supreme· 
{~ourt is l'ery important~ and it would sa,·e a lot of litigation to Revenue 
as w,ell as the taxpayers if the relevant provisions of the law were 
~mitably amended to m'ake the position clear beyond doubt. The 
Committee recommend ·that action may be taken accordingly. 

1.120 The eommittee find that in pursuance of the earlier recom-
mendation" of the Committee contained in their 211th Report (5th 
IAk Sabha) and 77th Report (6th l~k Sabha). the Minis!~· of Finance 
had conducted a review of 16.945 csta~e du~· as.,essments completed 
durii~~ the period 1-11-1973 to 29-10-1974. The total number of 
case'; liable fur action as a result of tbl' review h:nin~! bPt•n assessed 
b~· ntension of Rule 1 f) of the 'Yealth Tax Act. was reported to be 
91 out of which Tcopening was not <·onsidt•n·d neCl'"'~lr~ in 1 0 t·ases 
on account of wry small nllut> of the shares. ht one ca•'"'. the en-
h~m{·cmcnt was mach.• b~· tht Appellate Controlkr af ~\state Out)'. 
The Committee have been informed (.Januar~ 1983) t!ult out of the 
balance 80 cases. aso;;cs~mcnts ban• bt•cn rompll'ted in 47 t'H~t>~ and 
an additional demand of Rs. 1~23.765 has been raised. Howe,·er, 
the ~tdrlitional demand realised is onl~· Rs. 27,199. The Committ.ce 
are- ,·oncemed over the abnormal delay in completinJ: the re-assess-
ments. The Commi«ee- desir,e that the remainin~ 33 cases should be 
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finalised early. They further d~sire that the outstanding demand ia 
completed cases-- amounting to R'\. 96.566 should be realised with-
out delay. 

1.121 Tht~ Committt'e find that the number of cases of estate 
dot) assessments pendin~ was 35.862 as at the end of 1980-81 and 
37,578 as on 31 March. 1982 as against 32607 and 32.428 assess-
ment" completed in the respective years. The arrears of demand 
locked up in 25.270 assessments as on 31 March 1981 11ggr~gates to 
R.4i. 27.65 crores. lnc Committee ha,·e been informed that apart 
from issuin~ circulars to the Controllers of Estate Outy. emphasis has 
also been placed b~· the I>epartm:mt in its annual ~•ction plans on di~;­
posal of a'isessments from year to year. In spite of this the number 
of pending asses"ments (35.~62 Nos.) exceeds the assessments com-
pleted (32.428 Nos.) during the ~·ear 1980-81. The Committee had 
exp(Cssed concern at this phenom.enon in the pas1 also.* The <:om-
mittee cannot emphasise too strong)~· the urgent need for dearing the 
backlog of assessments under a time-bound programme. 

1.122 From the data of completed and pending Estate lluty 
assessments furnished b~· the 'Ministry. the Committl-e find that in 
respect of estate duty ext.·eeding Rs. 20 lakhs as against 25 assessments 
completed during 1981-82~ 7 4 assessments were pending a~ on 31-3-
1982. Likewise. as against 67 a~essments bcrn·e,~n Rs. 10 lakhs and 
R~. 20 Jakhs completed durinJ?, 1981-82. 335 assessment~ "ere pend-
inJl, as on 31-3-1982. The corresponding fi~ur<' for tht• asst'S">mcnh 
betw#!cn Rs. S lakbs and Rs. 1 0 Jakhs ucre 534 and 1 I 62 and for the 
asses.~ments upto Rs. 5 Jakhs 25663 and 31517 rcspedhel~. Tht• 
Committee ohsen·c thnt wbilt· in absolute tC'rm~ there is hcav~ pcn-
dcnc~ of Es1ate Dut~ ass,~ssment"' taken as a whole. tilt• pt·ndt·m:~ rela-
tht: to the assessm(•nts mad<: io 11 ~·ear i" 'n~ high in tlu.' t·asc of 
bigger asses..~ments. For each case of assessment of un~r Rs. 20 lakh~ 
dispoMd of durin!! l981-R2. a ... man~ a ... 3 t'a\{'S were pt•ndin~ and f~>r 

each case of assessment in tht: rmt1-!t ht:rn t•cn Rs 1 0 lakh-. and Rs. 20 
lal;:hs disposed of (Juring 1981-M 2. a.., m!m~ .-, 5 wt·rc pending. The 
Comntittec desire the ~1inis1Q to gh,<' ~t scriou" thought a.., hn\\ to 
quicken the pace of di<;posal of hi~~er as;.;cssmcnt t·ases. ·nw~, ~also 

clesin that while chalking out a timl·-bnund programme for dcarin~ 
the ba('k)og of Estat,oe Du~' a~4!oessmenfs. as su~gested in the pn·cedin~ 
paragraph. particular attention should be paid to bigger ca..:;es. They 
alw desire that the Special Cell. which has been created with the 
specific purpose of looking after b~er <·ast~s. should pial a more 
etfecth·e and meaningful role than hitherto£ or~. 

•34th RPport (7~h Lok Sabha) (Para:; 1.32 t(J 1.39). 
101st ReprJrt (7th Lok Sabha i (Pf.lras 2.58-2.59). 
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1.123 Similarly, from the data of Estate Duty appeal and revision 
pedtion cases, the' Committee find that as many as 4,963 ca~es witlt 
a total estate duty'effect of Rs. 810.51 lakhs are pending. The Com-
mitt~ desire that effective steps should be taken to reduce the num-
ber of such cases so tJ:tat large amounts of revenue do not remain 
locked up in appeal and revision petition cases for unduly long periods. 
They will also like the Ministry to make an indepth stud)' of such 
heavy J¥!ndency of appeal and revision petition cases and take such. 
measures, administrative as well as legal, as may be necessary, with 
a view to reducing the pendency of such cases to the bare~1 minimum. 

Nnv DELlll~ 
J Qrl UtlTlj 31, 198~ 
---·-~-- -•••w--·- --•·-' 

Ma~1hn 11. 190:" (Soka) 

SUNIL :MAITRA, 
Chairman, 

P .·1 t;f ::· .. -1(·c·o11·rt.t\3 Co}nTtz.i.ttee. 



APPENDIX I 

(Vide paragraph 1.10) 
' 

Copy of Instruction No. 25A/3/65-ED dated 3 May, 1965 from th~ 
Secretary~ Central Board of Direct Taxes to all Controllers of 
Estate Duty 

SUBJECT: Estate Duty Act, 1953-Section 37-Valuation of unquoted: 
shares-Instructions regarding. 

Attention is invited to th,e instructions on the valuation of 
shares, not quoted on the stock exchange, detailed in paragraph 1 (c) 
of the Board's Circular No. 3-W.T. of 1957 dated the 28th September, 
1957. According to these instructions, the value of such -shares is 
to be determined ~n the basis of the ·value of assets. i.e. break-up 
value. The method of valuation of shares in the cases of investment 
companies for the purposes Of Wealth-tax Act has been explained 
in Board's Circulr r No. 6-D (WT) of 1960 dated the 8th August, 1960. 

2. Under the Estate Duty Act, Section 37 governs the mode of 
valuation of shares in a private limited company where alienation is 
restricted. The Board desire that no uniform practice is being 
followed by the officers on the Estate Dutv side in tms matter. In . . 
this connection, the Board would like to point out that for purposes 
of valuation of unquoted shares under Section 37 of the Estate Duty 
Act, 1953, the value to be taken into consideration should be based 
on the break-up value by taking the market value of the assets of 
the compan~ and not the book value if that does not happen to be 
their market value. 
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APPENDIX II 

(Vide paragraph 1.10) 

Copy of Instruction No. F. 2f)A/3/65-ED dated 5 July, 1965 from the 
Secretary, Central Board of Direct Taxes. 

SuBJECT: Estate Duty Act, 1953-Section 37-Valuation of unquoted 
shares-Clarification regarding. 

A reference hs invited to your d.o. letter No.-6 217 I (16) /65 dated 
::he 5th June, 1965 seeking Board's clarification regarding para 2 of 
:heir Circular letter of even number dated the 3rd May, 1965 (add.res-
~ed to all Controllers of Estate Duty) on the above subject. 

Section 37 of the Estate Duty Act, 1953, which governs the mode 
-•f valuation of shares in a private limited company whose Articles 
~)f Association contain restrictive provisions as to the alienation of 
it~ shares, contemplates: 

(a) firstly, it should be seen whether the value of shares is 
ascertainable by reference to the value of the total assets 
of the company; and 

(b) If it is not so ascertainable, then it shall be. estimatad to 
be what it would fetch if sold in the open market on the 
terms of the purchaser being entitled to be registered as 
holder subject to the articles, disregarding any special 
price that might be paid by a special buyer. 

3. The instructions issued by the Board in their Circular letter 
referred to in para; 1 above were only with regard to the first part 
contemptded by Section 37 o! the Act. They do not and were not 
intended to restrict the application of the second part of Section 'ST 
Jor \Vhidt purpose it would be open to the assessing officer to adopt 
·-nm1 other method of valuation based on the yield of pronts etc. 
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APPENDIX III 

(Vi.de paragraph 1.16) 

Copy of Instruction No. 835 (F. No. 313/88 74-ED) dated 24 May, 
1975 f.rom the Central Board of Direct Taxes to all Commissioners 
of Income Tax/Controllers of Estate Duty. 

SuBJECT: Valuation of Shares under Section :37 of the E.D. Act-
Instruction regarding. 

Section 37 of the Estate Duty Act deals with valuation ot sh.aree 
in a private company where alienation of shares iS! rest.ricted. The 
Section reads as under: 

"Where thr articles of associati5>n of a private company contain 
restrictive provisions as to the alienation of shares, the 
value of the shares, if not ascertainable by reference to the 
value of the total assets of the company, shall be estimated 
to be what they would fetch if they could be sold in the 
open market on the terms of the purchasLT being entitled 
to be registered as holder subject to the arti'cles. but the 
fact that a special buyer would for his own special reasons 
give a higher price than the price in the open market shall 
be disregarded." 

The Board in their letters dated 3rd May, 1965 and 5th July, 1965 
issued from F. No. 25A/3/65-ED clarified the scope of thjs Section. 
Briefly. the clarjfication runs as follows: 

Section 37 of the Estate Duty Act which governs the mode of 
valuation of shares in a private limited company whm;e 
Ar1ic1es o.f Association contain restrictive provisions as 
to the alienation of its shares, contemplates: 

(a) firstly.. it should be seen whether the value or shares 
is ascertainable hv reference to the value of the total 
assets of the company; and 

(b) if :t is not so ascertainable, then it shall be t>stimated 
to be what it would fetch if sold in the open market on 
the terms of the purchaser being entitled to be .registered 
as holder subject to the articles. disregarding any special 
price that might he paid by a special buyer. 



55 

If rl&use (a) applies the value of shares should be determined by 
break-np method taking· the market value of the assets of the 
company and not the book value, if that does not happen to be their 
market value. If clause (b) applies then the assessing Officer need 
not necessarily adopt the break-up method but may also adopt some 
other method of valuation based on the yield or profits etc. 

2. These instructions appeared to have been impliedly modified 
by Circular No. 1-D/ED of 1968 which extended the method of valuac 
tion prescribed by W calth-tax Rules- to valuation of shares fo.r pur-
poses of E~;la1·e Duty Act. On a reference from the Revenue Audit, 
the Board, after consultation with Ministry of Law on the scope of 
Section :n of the Esbtc Duty Act. issued instruction No. 771 dated 
29th Odober 1974 directing that contents of circulav No. lD/ED of 

' 1968 d<lted the 26th March, 1968 will not apply to'valuation of shares 
covered b.v Section 37 of the Estate Duty Act but that· the valuation · 
Of such shares \\·ill be governed by Board's earlier letters dated 3rd 
May. 1965 and 5th July', 1965 i~ued tram F. No. 25A/3/65-ED. Thus, 
the expression "value of the total a-ssets of the company" in Section 
37 of the Estate Duty Act would mean market value of the assets 
and not the book value of the assets; further. the expression "total 
assets of the company'· would include goodwill al'So. whether or no~ 
shown as such in the balance-sheet. 

3. An allied issue is valuation of shares in a case where tv.-o or 
more private cmi!panies hold shares of each other and valuation of 
such sharPS to bC' made b~· the break-up method. The Board are 
of ~he \·iew that in such cases the value of the shares can be deter-
min-ed b~· frarnin~ and solving simple equations. Illustrations which· 
full~· explain the TJosition are given below•. 

*Not reproduced. 



APPENDIX IV 

(Vide paragraph 1.45) 

Copy of D.O. No. 508-Rec. A. IIT/205-76 Vol. II dated 29th March, 
1982 from Shri R S. Gupta, Director of Receipt Audit, C/o the 
Comptroll-er and Auditor General of India, New Delhi to Shri 
Jagdish Chand, Chairman, Central Board of Direct Taxes, Gov-
ernment of India, Mini':;try of Finance, New Delhi. 

Kindly refer to the Board's letter No. F. 309/8/77-ED dated 4th 
March 1982, regarding para 112 (1) of the Audit Repo.rt 1975-76, in 
connection with the valuaticm of the shares of a private company for 
purposes of Estate Duty. 

::!. The above Audit Para was examined by the Public Accounts 
Conunittee and their recommendations thereon are contained in 
paragraphs 4.27 to 4.33 of the Public Accounts Committee's 77th 
Report (6th Lok Sabha). The objection was accepted by the 
Ministry of Finance and paragraphs 1.7 to 1.10 of the Public Accounts 
Committt.~'s 133rd Report (6th Lok Sabha) contain further obser-
vations of the Committee on the Action Taken Notes submitted by 
the 1finistry of Finance to the Committee. 

3. The Board's letter of the 4th March 1982 is now accompanied 
by a copy of the opinion recorded by the Ministry of Law to the 
effect that Section 37 of the Estate Duty Act applies only to the 
shares of controlled companies and not to the shares of other private 
companies where alienation is restricted. The action so far taken 
by the Board is proposed to be reversed on the basis of this opinioa 
of the Ministry of Law. 

4. In para ~ of the Law Ministry's op1ruon the provisions of 
Section 37 have been analysed. This analysis brings out clearly the 
fact that Section 37 contains a special provision in respect of the 
valuation of shares of private companies in which alienation is res-
tricted. and this provision is to tht· effect that such shares are tc be 
valuec'i Wl the general open market principle only where their value 
is not o.scertainable with reference to "the total m;sets of the 
company'. There is no ambiguit:'-' about this provision and there i1 
rH) qualification either. Subsequently. however, the Ministry of 
Law have analysed the provision of Rule 15 (1) of the Controlled 
Compan:v Rules and come to the conclusion that the said Rule 15(1) 
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would have the effect of restricting application of Section 37 to the 
shares of controlled companies only. It is clearly difficult for us 
to understand the proposition that a rule framed under the Act 
could control or curtail the clear and unambiguous provisions of 
the Act itself. Since the revenue implications of this as well as 
similar other cases are of very big magnitude 11 would suggest that 
the Ministry of Law may kindly be requested to have another look 
at this case and the matter may be placed before the Law SecretarY 
and/or the Attorney General of India. 

5. Incidentally, although this is a case which is subject to not 
only an Audit Para, but also of the Reports Of the Public Accounts 
Committee the usual procedure of holding a tripartite discussion ha! 
not been follow-ed in this case. · 

6. Considering the revenue implications and the importance of 
the subject, which the Public Accounts Committee ha~ already 
dealt with, we may have to report the further developments of this 
case to the Public Accounts Committee for their further consideration 
:and examination. 



APPENDIX V 

(Vide paragraph 1.71) 

Gist of reft•renn.·s made by the Ministry of Finance (Department of Revenue) to the 
Ministry of Law as to the interprelation of Section 37 of the Estate Duty Act, 1953 toge-
ther witl1 the opiniom of thf" Ministry of Law thrreon. 

Datt- of reference 

22 December 1977 

Gist of refacnce made hv thf" 
Department of Rcven~t" 

2 

Advice on tht" general fJu<.:stion 
"as to the types uf cases or the 
circumstances under which"' it 
can be said that the shart"S can-
not be valued bv rr:ference to 
the total value o( the assets of 
the company as laid down in 
Section 37 of tlle ~:State Dutv 
Act. 1953. 

The Ministry of Financt' s~cifi­
cally referred the Estate Duty 
case of late Shri Hemant B. 
Mafatlal (who died on 16-8-71) 
seeking advi~ a.~ to whf'ther in 
the instant case. . . . it would 
be pollible to aay that the value 
of shares could not be ascertaint'd 
by reference to the value of the 
total useu of the company. 

Since the withdrawal of the ~~aid 
file, two legal opinioru filled 
on behalf of the accountable 
penon had abo been received 
and made available to the 
Ministry of Law. The two legal 
opiniona were to the effect that 
the apec:ial rule of valuation 
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Gist of opinion of the Ministry 

of Law and datt" on which givr·n 

The ~1inistrv of Law returrwd the 
file on .1 ·,\ugust. 1<:)77 with a 
note that "the- C]Uesti0n raised or. 
this fik is hvpothetical otw. 
Further. it is also not practi· 
r:ally po~~ible to give an cxhau,;-
tiv!" li~t of thr tvpcs of Cl5t"!: 
or the circumstances under 
which it can h1· said that tiw 
shares cannot bt· 'valul"d lw 
reference to the total valu1· of 
thr assets of the companv'. 
:\!so. thr· question of value of 
~hares is a rnix1·d question of 
law and fact L:ndt"r the cir-
cumstances no grnt"ral or special 
cases can tx- indicat('{! and each 
case has to be- decid1~d on i tg 
own fact~. Hcnn· if the ])r:part-
rnent feels anv diHicultY ir. any 
particular ca~e rcgardin~ the 
\'aluation in tl"rrns of Section 
:~7 of the Estate Dutv Act, 1~))3· 
the sarrw mav bt: rcft·rred to 
us for advice.;, 

Th(' file was withdrawn on 16-1-71\ 
as the same wa.. required in 
connr'ction with the PAC m•·r·!· 
ing sd1('duJt'd in tlH: tint "· • , 
of f•:bruary 1978. 

On 31-.)-1978 the ~finistry of Law 
gave the following opinion : 
"We fed that the meaning of 
tht' words' if no1 ucertainable 
by reference to the value of rhc 
total aueu of the cumpaoy' 
meana that efforta abould be 
made in the tint ioatanoc to. 
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contained in the first part of 
Section 37 of the Estate Duty 
Act would apply nut to all pri-
vatf~ compani~s but onlv tn 
controlled companie.,. 1 n the 
context of the instant case and 
the two lc~al opinions filled on 
behalf of the accountable per-
~on. the Ministry of Financ1 
sought to know the intcrpre-
ta lion of the cxpre;;sion 
"if not asccrtainabk bv 
refcn·ncc to the value uf th~ 
total as~et~ of the company'" 
app!'arin!l in Srction ~~i of thf" 
Estate Dutv :\ct and whf'thn 
it could ~·said that in the in:.-
tant ca.~(· it "·ould be possihk tn 
~av that tlw value of tfw 'hare~ 
Cl;uld not br a'n~nainablc bY 
rcfercn<.'e to thr value of th~ 
t<>tal a~'>t't~ of tll!' cumpanv. 

The \1ini~tn of Finauco rckrrcd 
tlw c;l't' oncr- aJ,!;ain to tht 
\lllmtrv of Law wllh ttw fol-
lowing rond11ding no!f· : 

.. In thr- ligbt \If the opinion of""' 
kc:al authuritit''J ... we mav 

n· q tw~t thc:- Ministry of Law to 
.1d~· i"· 011 the meaning • ,f thl" 
word~ 'if not a~ccrtainahk bv 
n·fernJet· t.o th(· \·aluc: of th.< 
total assets (If the <11m pan)· 
a_, ab11 thl" situations what· the 
.'hart'S of private l.irnited cuw-
panie:. cannot be vahwd with 
rd(.:rencr. tv the value of the 
lotai a~.,rt, of d1<· C<mapany." 

asct'rtain the value of tht" sharo; 
by refer(~ncc to the value of the 
total a.\seL~ of the company. In 
determining the value of the 
as$els it would be nece~~ary to 
determine the market value of 
the assets of the company. This 
1ould he done in accordance 
with the procedure or the rules 
prescribed, if any. It i> r,nJy 
after that the value of the 
·.harr:- could not be ascertained 
hv reference to the value of thr 
l<;tal assets of the company that 
their markf"t value mav have to 
bt· determined in accordance 
witiJ the latta part of Seo-

< ln -1-i·';~l dw ~1inistry of Law 
n·turnr-:cl the file with the remarks 
that "1hi~ ~linistrv ha~ given 
a d('taikd and elaborate opi·. 
nion on the question in· 
n>lwd''. If the department was 
<till not ~nti,fied, 'the matter 
nm.d1t he di,cm~ed personally 
on a rnutualh· convenient date 
and time to tw fixed on trle-
ph(lllt' .. 

On 5 _I nh , Hj(_l< 1 tLe ~finistry of 
Law rcit•-rated their earlier 
<>pinion with the following note: 

"nu.~ ~linistn b~-' alreadv exa-
mined this ;natter and d~tailed 
opinion has bct~n given. It may, 
hown-er. furtllt:r be added that 
Section 3i of the Estate Duty 
Act 1953 provides two modes 
of ,·aluation. 'fbt: first ~ bv 
reft"rence to the total assets Or 
tilt' company. The other method 
i! o~n market p1·ice. One method 
ia not the suhstitute of the other. 
lu all c.4.~t'~ initially the \'alua-
tion of shares by pri"·ate com-
pany should be done by re-
ference to the total aaeCJ ot 
the company, the secxmd me-
thod has to be adopt:ed only 
when the first method is DOt 
applicable. 
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The Ministry of Law's advice was 
sought specific 1lly on t~1 ~· c:ir-
curw;tances under which first 
put of Section 37 would not be 
applicable and whether in the 
case of Heml.nd B. Mafatla\, it 
could be said that the first part 
of Section 37 was not applicable. 

3 

If in all cases the valuation can 
be done by following the first 
method, the ~econd method 
need not be followed. The se-
cond method has been provi-
ded only a~ an alternative to 
first method. It may be possible 
that in any rare case for some 
reasons, th!" first method can-
not be applied, in such ca~es 
alone. th1· second method may 
have to be applied. Hence, in 
all cases. the valuation of the 
shares of a privat!" company 
where alienation is restricted 
may have to be done by re-
ference to the total assN~ of 
the company. 

It would not be correct to sav 
that if valuation cannot ~ 
done in accordance with rule 
15, the other method of valua· 
tion will apply. The reason 
is that the rules can not over-
ride the statutory provas10ns. 
Rule 15 on\ y !lupplcmt"nU thl" 
first method of valuation. It 
could bv no meam be exhau,. 
tive. The test should be that 
if in any case it i.\ not possibl!· 
to apply the first method, then 
only the second method will 
apply. 

In thi.~ rf:\pect we understand that 
some cases are also pr:ndin~ in 
the Supreme Court. It would 
al\o be advisable to await the 
decision of the Court." 

The Ministry of Law sugge<~ted 
that :\ reference be m 1df' to 
the Department of Comp my 
Aff.1irs. 

The Department of C·>mpany 
Affain ob.~rved th 't "thrv 
w-:re not directly dealin~ with 
the valuation of share> a~ me h." 

The Ministry of L:sw gavl" a 
fn·,h opinion on 29 0:-r~mb,.r, 
tg8t/l January, 1g!h changing 
thdr f"adir:r viewi. This opi· 
nion wa, " ........ The valua· 
tion of property by opr-n mar-
ket method i~ provided by the 
Act it~elf. Therefore, we have 
to see whether the other alter. 
native method i.e. the valua. 
tion by reference to the value 
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of the total ssets of the com-
pany is also provided by the 
Act it.~elf. The Act does not 
provide for the valuation of 
~hares by reference to the 
asset'! of the company. How-
ever, Rule 15(1) of th·~ C-:.n-
trolloo Company Rule<~ pro-
vide for the valuation of sharts 
by reference to the net a-1~ets 
of the company .... 

}<'rom a reading of Rule 15 it 
is clear that in the ca~e of a 
controlled company the prin-
cipal value of the shares or 
debenture~ arc to be enima~ed 
on the basi~ of net value of the 
assets in lieu of being estimated 
in accordance with the provi-
sions of sub-section 1 of sec-
tion '36 of the Act. The ex-
pression used under Rule I;; 
is 'in lieu of being e-;tinnted in 
accordance with the provisions 
of sub-section ( r) of Scctioa 
36 of the Act'. Then·fore. it is 
clear that the intention of the 
I~islature i~ that in the ca.~e of 
a controlled companv tht: shares 
should be valued by reference to 
the total a~set.~ of the company 
and not in accordance with 
Srction 36, and It 1s only ;n 
casei where it is not o. con-
trolled company, tht~ a'set' have 
to b('" valut.-d on the b:.-;i, of 
market value method. Except 
Rule I5 (I) there i"' no other 
provision either in the rule! 
in the Act providing for the 
valuation of 'hare, by reference 
to the total a~ct~ of th~ com-
pany. Therefore. the Act cun-
tcmplates the determination of 
the principal value of the pro-
perty on the basis of open mar-
ket method and in the case 
of shares held by a private limi-
te-d company the share; ha~·e 
to be valm-d by a reference to 
the total as.~et~ of the company 
provided tlw company ii o1 
controlled company, in accor· 
dance with the Rule ( 15) 1 of Lbo 
Act, and if it is not a controlled 
company, the shares have ID 
be valued according to thc ra.ar-
ket method. Therefore. we aft 
uf 1 he view that the expr~ 
'ascertainable by reference CO 
the value of the total as<~ets ol 
the company' refers to the valua-
tion of shares in accordance wi6 
Ruk 15 of th{· controlled com-
pany rules relating to con .. 
rolled company .•.•.....•.• " 
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5 March 1982 The lloard madt" a reference to 

the Ministry of Law in regard 
to the diHiculty in applying tht> 
.Ministry of Law's advis'~ dated 
:29 Dec'cmber. 1981,' 1 January 
198:2 to tlw pt-cwi~inns of Rul1· 
10(2) of Gift Tax, since its lan-
guage i~ idcutic.al to tht" languagc 
of Section 37 of the Estatr Duty 
Act. 'Tiu:rc is no concept of con-
trolled nJmpani!">- lliHkr 1111' 
Gift Tax Act. 

The contmcnts made hv ,\udll 
were sent b\ the !\lini<trv ,..,f 
Financt" to tht: !\fini·arv of Law. 
A tripartitc m!'ctin~ ~\'"' fix<'d 
in ~ovemlwr 1982 

----- ------·-· 

{ )n 1- 1.! -1 qB2 l ht· _:... fini.,trv <>l 
Law n<·cn1·d th•·ir opini•u 
of :29 lktTmbn 1 (tH 1 I r .J anuarv. 
l()B:.!. T'hc npini•111 t:in•n ''" 
1- r 2- r gH:.! was. 

·· ........ The nn•u·~· [;,; h·· 
con.;idl'red furthc·r. \\'hi k in t<T-

preting s,~ction :~7 of th•· E;ta~· 
Dutv .\ct. tlw concl"pt of t},, 
nmtrollcd companv dot'> not 
comt: inttl the picture. T<w 
rea,;ons is that spn:ial prov]~ion~ 
rq;ardmg the valuation ol 
c<•ntrollcd companic~s havt· bf'cn 
1nadc in section~ 1 7 to :20 ol 
the Estat•· DulY .-\ct. Scctio11 
]i requirN that the valnt' of tilt' 
total asset' ol' tbr· comt)a•w 
shnuld be aKt"··tained in th•: 
first instancr. failinl.l" which 
the value has t<.• lw e-;tiulalcd 
on thr opl"n rnarkt>t nwthod. 

In \-in..- of the abo\T, 11 b f.-!1 
that rtoferrnce t" th·~ \':J!uati'm 
in tlw ca~•· of controllt•d con'-
pani•~ i~ not n:levaut in ti11· cou-
text of interpr~:tatioa of Secti011 
37 of thr E~tate Dutv Act. 

...... on the ba!lis of the ad vic·~ 
given by this ~finistry in 1~}7-}. 
thc Department h:td L'l'>ued 
grneral in.~tructions nn :.?Q-1 n-
1974 and 24·5-1976 ...... - .. . 
We haw· gonr through thew 
innructiuus again and there i..., 
no warrant to cancel thoe in.'t-
tructions in the light of wllat 
i~ st:ltcd al){)lfl". . " 
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In regard to unquoh~d ~.hare~ of private companies. J special pro-
vision has been made~ in Section 37 of the Estate Duty Act which 
provides fM two alternative moues of valuation d~. ( i) by reference 
to the value of the total assets nf the comp~ny: and (ii) tltc price which 
thd shares ··would fetch if they could be sold in the open market." 
The second mode of valuation has to be resorted to onlv in cases where 
the value of the share is not ascertainable under th·~ first model of 
valuation. 

In the l·ase cited in Audit r'aragraph. the deceased he:J 1000 un-
quotcd equity shares in a private limited company named M:s. J. D. 
Bytco Cosmetics Pvt. Ltd. The Estate Duty Ollic~r. while valuing 
these shares under Scctio:1 37 of the Estate Duty Act. I 953, made an 
incorred allowance of 15 per c~t from the break up value arrived 
at by him at Rs. 7 32 per share following the princ:ple enunciated 
t!ndcr Wealth Tax Rule" which were not applicable to Estate Duty. 
This incorrect allowance resulted in under-assessment of the estate duly 
hy Rs. 44,000. The Committee have been informed that the Audit ------------ --- ~---- -~~ -----

c:» 
~ 
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objection had been accepted by the Ministry (February 1982): . The 
Assistant Controlleu- of Estate Duty had requested the Commtsstoner 
of In co-ne-tax (Appeals) for enhancement of the assessment by with-
drawing 15 per cent deduction allowed. The Commissioner of Income-
tax (Appeals) has also served a notice of enhancement in this behalf 
on the accountable person(s). The accountable person has filed an 
appeal to the Commissioner of Income-tax (Appeals) , Nasik. The 
order of CIT (Appeals) is pending (January, 1983). The Committee 
would like to be informed of tht! latest position in the matter. 

The Committee find that the Board, in their instruction No. 25A13! 
65-ED dated 3 May, 1965 and 5 July, 1965 had clarified that in ap-
plying the break-up value method under Section 37 of the Est(ltte Duty ~ 
Act the market value, and not book value, of assets were to be taken. 
In a subsequent instruction dated 26 March, 1968 the Board, however, 
extemded the method of valuati('fl prescribed under the \Vealth-tax law 
based on book value of assets to estate duty assessment5. It was point-
ed out in para 72 of the Audit Report 1972-73 that this was not 
correct. because of the special provisions of Section 37 of the Estate 
Duty Act. The matter was referred to the Ministry of Law who gave' 
their opinion in July 1974 supp0rting the views of Audit. The advica 
of the Ministry of Law was accepted by the Ministry of Finance with 
the approval of the Finance Minister. In the wake of this and in pur-
suance of the recommendations of the Public Accounts Committee 
co11tained in para 5. 51 of their 21 lth Report (Fifth Lok Sabha), the 
Board, in their instructions dated 29 October_ 1974, cancelled the 
instructions of 26 March. 1968 and restored those of May_ 1965 an<;l 
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July, 1965. In their further instruction No. 309116176-ED dated 
5 November, 1976 the Board directed the Estate Duty Officers to 
review the estate duty assessments completed during the period from 
1 November, 1973 to 29 October, 1974, and rectify the same under 
Section 59(b) of the Estate Duty Act. treating the Board's instruction 
No. 771 of 29 October. 197 4 as "information" with Estate Duty 
Officer. 

One of the a~sessments re-opened pursuant to the instructions issu-
ed by the Central Board of Direct Taxes on 29-10-1974 rehites to the 
case, of Shri Hemant B. Mafatlal who died on 16-8-1971. In this 
case, which was the subject-matter of an Audit para 0f 1975-76 Re-
port, even according to the company's own balance sheet as on 
31-3-1971, the market value of the assets was Rs. 18.17 crores against 
its b\'Ok value of Rs. 4.43 crores. In the estate duty assessment 
(28-3-74), the shares were valued on yie.Jd basis. One of the com-
panies in which the deceased held shares was M!s. Mafatlal Gagalbhai 
& Co. Private Ltd. The face Yalue of a share of this company was 
Rs. 1001-. The Assistant Controller of Estate Duty adopted the 
value as returned at Rs. 16 J I- per share on the yield basis. On the 
basis of the value of the total assets of the company, the \aluation came 
to Rs. 1033 per share. Audit _pointed out that under Section 37 of 
the Estate Duty Act. these shares had to be valued on the basis of 
market value of the total assets of the company. On :hat basis. a 
short levy of Rs. 175.43 lakhs was pointed out. The t.udit objection 
was accented by the Ministry in principle and they issued a notice for 
re-ope:nin~ the assessment under Section 59 (b) of the Act on 
~-1 J -1976. l}lereupon. the accountable person made a representa-
ti<JD to the Assistant Controller (as well as to the Board) saying that 

............ - . ·---------· --------- -------------· 
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the re-opening was not valid. Latetr. the assessee filed two legal 
opinions before the Central Bom d of Direct Taxes to the effect that 
the special rule of valuation in Section .:.7 of the Estale Duty Act v..:as 
applicabk only to such private compamc~ as are contro!led coml?aates 
aud not to non-controlled privJtc compames of the type In\ olve1J 111 the 
instant case. 

In March, IY7R the Ministry of Finance referred the case to the 
Ministry of Law. Jn the reference, with which the two aforesaid 
legal opinions were forwarded. the Ministry of Finance expressed a 
dl)ubt as to the applicability of the first method laid <hw.:n in Section 
37 of the Estate. Duty Act to the instant case as Ms. Mafatlal Gaga:bhai 
& (\). Private Ltd. was an investment company and a:; such it would 
be holding shares in otht>r private companies which in turn would be 
holding shares of other companies: and thus it was virtually impossible 
to work <'Ut the value of the share; of the deceased in the said company 
'by rcft!n'nce to the value of the total assets of the company'. The 
Ministry of Law were requesteJj to advise whether in the instant case 
'it would be possible to "ay that the value of the shan~s could not be 
ascertainable by a ·reference to the' va:uc of the total assets of the com-
pany'. In May 197R the Ministrv of Law gave a d.:tailed opinion as 
to the n:~aning of the expres~ion ·j[ not ascertainable hy reference to 
the val uc of the total assets of the company. In their opinion, which 
they recorded after taking into account the aforesaid twJ legal opinions, 
the Mini'>try of Law in effect reiterated their earlier view that an 
effort should be made in the' first instance to ascertain the valu~ of 
shares 'by reference to the value of the total assets of the company.' It 

0:: 
0:: 
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1s only atter that the value of the sharas couh.1 not be ascertained by 
reference to the value of the total <;ssets of the company that their 
market value may have to be determined in accordance with the 
later part of Section 3 7. 

In .I une 1979 and in March 19HO the case was rc 'erred again by 
th(.; Mini~try of Finance to the Ministry of Law with the same two 
legal opinions. On both thtt;;e occasions again the Ministry of Law 
reiterated their earlier views. 

Although there were no fresh cases and no new evidence or 
further kgal opinion before the Ministry o·I Finance, they nevertheless 
referred the case again to the Ministry of Law in July 1980. On this 
occasion, a Deputy Legal Adviser with the concurrence of a Joint Se-
cretary, expressed an opmion which was totally inco11sistent with all 
earlier opinions. According to this opinion. Section 37 applied only 
to controlled companies and not to all private companies. The Minis-
try of Finance then considered the question of revising their instruc-
tion of October 1974 so as to revert to the 1968 instruction in respect of 
non-controlled private companies. The Board askt.:ri for the com-
ments. if any, of Revenue Audit bcfoer actually doing so. Audit sug-
gested a reconsideration of the .last opinion of the Law Ministry 
(29-12-81/l-l-S2) at a more senior level. The Yie\vs of Audit were 
cvnsidcred in a tripartite meeting among the Ministry of Finance, 
Ministry of Law and Audit on 29-ll-82. The Ministry of Law there-
after recorded a further opinion on 1- I 2-82 reversing their l'pinion of 
29-12-R 1 I 1-1-82 and reiterating the view held by them all along from 
1974 to 1980. The opinion expressed by the Deputy Legal Adviser 
(29-12-81/1-1-82) was reversed on the ground tha~ \vhile interpreting 

0) 
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Section 3 7 of the Estate Duty Act the concept of the controlled com-
panies did not come into the picture as special provisions regarding 
the valuation of controlled companies had been made in Sections 17 to 
20 of the Estate Duty Act. 

While testifying before the Committee in evidence, the Secretary, 
Ministry of Law statetd that the Ministry of Law had been uniform in 
their opinion except only on one occasion ( 1-1-82) when they were 
'bamboozled in some way'. 

It is not clear to the Committee when in May 197X the Ministry of ~ 
Law, after considering all the relevant •factors, had given their considered 
opinion as to the meaning of the expression 'if not ascertainable by 
reference to the value of the total assets of the company', why the1 

Deprc:«tment should have persisted in referring the same matter again 
and again to the Ministry of Law over the next 3-1/2 years without 
adducing any new facts or evidence. The Committee feel that if the 
Department still continued to have any doubts, which in the opinion of 
the Committee they had no valid reason to have, evem after the Minis-
try of Law !lad given their considered opinion in May 1978, the proper 
course for them was to request for a tripartite meeting between the 
Board, .<\udit (who had raised the point) and the fvfinistry of Law. 
Unfortunately, however, the Department did not adopt this course and 
went on making references to the Ministry of Law till the notice for 
rc-openin!! the assessment rlf Shri Hemant B. Mafatlal was quashed. 
The reason given by the Board for not holding the tripartite m~ting to 

. -
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resolve their doubts, viz., there were no differences between the Minis-
try and Audit as the Department of Revenue had formed no opinion 
at all, is totally un-convincing to the Committee. 

Another point which h~ surprised the Committee is that while the 
reference in March 1977 was made with the approval of a Member of 
the Board, subsequent references were made at a fairly junior level-
level of an Under Secretary with the approval of a Director. The Com-
mitt<::t- in this connection note the view expressd by the Secretary, De-
partment of Revenue, ''It would h&ve been appropriate, viewing the 
matter in retrospect, for the Under Secretary and the Director, to have 
taken up the matter to the Member concerned. This would probably 
have facilitated a much quicker and tidier disposal of the matter by 
ensuring attention at a sufficiently higher level in the Central Board of 
Direct Taxes as well as in the Law Ministry.'' The Committee trust 
that in future such cases would be dealt with in a mmmer that would 
carry conviction with all concerned and not generate a cloud of suspi-
cion. 

The Committee also note that although the AssistCibt Controller 
had issued a notice for re-opening the assessment of Shri Hemant B. 
Mafatlal under Section 59(b), prompt action was not taken to com-
plete the revised assessment nor ~ere later timely efforts made to get 
the stay order issue-d by the Bombay High Court vacated. The Com-
mittee further note that the notice for re-opening of tl¥ assessment has 
been quashed by the Bombay High Court in October 1982. It is 
doubtful if Government's case was properly represented before the 
High Court. 

In the opinion of the Committee, the Deputy Legal Adviser. who 
had given the opinion on 29-12-81/1-1-82 and the Joint Secretary, 
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Ministry of Law who had concurred with the Deputy Legal Adviser 
had also not acquired themselves creditably. Apart f.rom the fact that 
the legal opinion given by her was totally inconsistent with the opinion 
expressed by the Ministry of Law all along, she had faited to see that 
in the interpretation of Sertion 37 the concept of controliP-d companies 
did n0t ccme into the picture as the're were special provir.;ions regarding 
the valuation of shares of controlled companies in Sections 17 to 20 
of the Estate Duty Act. Also. the language of Rule 1 0(2) of the Gift 
T<!\. Ru!f's was identical to the language· of Section· 37 of the Estate 
Dtl!y Act. However, there was no concept of contnlled companies 
under the Gift Tax Act. The least which could have been done- in this 
case was that as the opinion expressed on 1-1-82 was at total variance ~ 
with all earlier opinions. it should have been put up to the Secretary 
of the T\finistry who incidentally had given the original ~~pinion in 197 4 
as the then Joint Secretary. Rut. unfortunately. this was not done. 

In view of what has been stated above. the Commi~tce would like 
th~ Ministry to investigate:-

( i) whether there \'>·as any deliberate move in the Ministry 1 
Board to delav the finalisation o1 the re-assessment in the 
instant case with a vie\'>' to benefit the ~::countable person; 

(ii) whether there was any slackness/laxity in the Ministry: 
Board to safeguard the intC'rest of revenue in this ca~;e; and 

(iii) if c.,o! tu fix re'iponsibility therefor, 
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During evidence, the Finance Secretary stated that according to 
the view of the Law Secretary ''it is a fit case for going up in challenge". 
The Committee would like to be informed of the further action taken 
in the matter. 

1he Committee also note that while giving their C'pini0n as tL) the 
meaning ,)f the expression 'by reference to the value of the tntal assets 
of the company' as far back ~l-; July 1974, the Ministry of Law had 
suggested to the Ministry of Finance to frame rules on matters coming 
within the purview of Section 37. The Ministry of Law had also 
pointed (1ut that such action would be in accordance with the sugges-
tions made by Audit. The Committee regret to observe that although 9 
years have elapsed, rules relatin)! to valuati011 of shares of the com-
nanie~ coming within the purview of Section 37 of the Estate Duty 
Act have not yet been framed. The Committee desire that rules in 
the matter should be framed withnut any further lnss of time. 

Under Section 59 ( o) of the Estate Duty Act, an assessment can 
be reopcDed if the Controller of Estate Duty has. in CtHlsequence of 
any information in his possession. reason to believe that there has been 
some escapement of Estate Duty. This provision is :malogous tL) the 
provision contained in Sec;tion 147(b) of the Income Tax Act. It has 
been held that 'information' lllay be as to a fact or as to the state of 
the Jaw 05. ITR. I SC). 1ln the context of the Board\ instructions of 
November 1976 about the reopening of the Estate Duty assessments a 
plea w<Js also raised that the asses~nwnts could not be reopened because 
the Supreme Court had held in the: Indian and Eastern Newspaper 
Society's case ( 119. ITR. 996) that opinion of an audit party would 
not he ·information' on a point nf law. Actually. in that case the 

- ----·------ ----~ ------------------------ ··-------------- - ---- -·--- -------
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Supreme Court had drawn a distinction between the ~ource of the 
communication and the content of the communication and held "for 
a communication to be 'information' on a point of law its content must 
be law," which means a legislative enactment or a.determination by a 
judicial or a quasi-judici~l body. )n other words, cvmmunications 
from non-judicial bodies like the Ministry of Law, the CBDT or the 
Revenue Audit, would ber 'information' on a point of law only if the 
content was Law. Th~ Ministry of Law to whom this point was 
referred also drew attention to the Supreme Court's obse.n ation in that 
case that "that part of the note of an audit party which mentions the 
law which escaped the notice of the ITO constitutes 'information' 
within the meaning of Section 147(b)". A communication pointing out 
a statutory provision which has been overlooked might constitute 'in- ~ 
formation' on a point of law and the fact that the communication has 
e!P.anated from the R~venue Audit would not make any difference. 

The Committee understand that a large number of cases reopened 
on the basis of audit objections are being set aside palpably on the 
authority of the Indian and Eastern Newspaper Soc_iety's case without 
really undertaking the enquiry called for by that case as to whether 
the content of the audit objection is fact or law, in whi<.~h case it would 
b~ 'information'. The distinction drawn by the Supreme Court is 
very important, and it would save a lot of litigation to Revenue as well 
as the taxpayers if the relevant provisions <Ji the law were suitably 
amended to make the position clear beyond doubt. The Committee 
re~vmmend that action may be taken accordingly. 
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The Committee find that in pursuance of the earlier re-
commendations of the Committee contained in their 211 th Report 
(5th Lok Sabha) and 77th Report (6th Lok Sabha), the Ministry of 
Finance had conducted a review of 16,945 estate duty assessments 
completed during the period l-11-1973 to 29-10-1974. The total 
number of cases liable for action as a result of the 
review having been assesse:d by extension of R~e lD of the Wealth 
Tax Act, was repoUed to be 91 out of which reopening was not con-
sidered necessary in 10 cases on account of very small value of the 
share'. In one case, the enhancement was made by the Appellate Con-
troJler of Estate Duty. The Committee have been informed (January 
pleted in 47 cases and an additional demand of Rs. 1,23,765 has been 
pleted ni 47 cases and an additional demand of Rs. 1,23,765 h~ been 
raised. However. the additional demand realised is only Rs. 27,199. 
The Ctlmmittee arc concerned over the abnormal del:Jy in completing 
the re-assessments. The Committee desire that the remaining 33 cases 
"hould be finalised eai'ly. They further desire that the outstanding 
demand in completed cases ammmting to Rs. 96.566 should be realised 
without delay. 

The Committee find that the number of cases of estate duty assess-
ments pending was 35,862 as at the end of 19R0-81 and 37,578 as on 
31 March, 1982 as against 32,607 and 32,428 assessments completed 
in the rt'spective years. The arrears of demand locked up in 25.270 
assessments as on 31 MaTch. 1981 aggregates to Rs. 27.65 crores. The 
Committee have been informed that apart from issuing circulars to 
the Controllers of Estate Dutv. emphasis has also been placed by the 
Department in its annual action plans on disposal of assessments from 
year to year. In spite of this the number of pending assessments 
(358.62 nos.) exceeds the a~ssments completed (32,428 nos.) during 
the year 1980-81. The Committee had expressed concern at this 

------~--- - -- -- -----------------------------
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phenomenon in the past also. The Committee camiot emphasise tQo 
strongly the urgent need for dearing the backlog of aSsessments under a 
t i flit?- hwmd programme. · 

· . t-·rom the data of completed and pC'nding Estate Du.ty assessments 
furnished by the Ministry, the Committee find that in respect of estate 
duty cxcecdnig Rs. 20 Jakhs as against 25 assessments completed .during 
ll)8l-82. 74 assessment~ were pending as on 31-3-19fl2. Likewise. 
a~ again'it 67 assessment<. between Rs. I 0 lakhs and R'>. 20 lakhs com-
pleted duri•1g 1981-82. 333 assessmenh were pending as on 31-3-19~2. 
The corresponding figure for the assessments between Rs. 5 lakhs and 
Rs. l () lakhs were 534 and 1162 and for the assessments upto Rs. 5 -~ 
lakhs 15663 and 31517 respectively. The Committee t1bserve that 
while in absolute terms there is heavy pendency of Estate Duty assess-
men.ts taken as a whole. the pendency relative to the assessments made 
in a year is very high in the c_a~e of bigger assessments. For each ca~e . 
of a'i.""-'""IHcnt of over Rs. 20 lakhs disposed of during 198 l-82, as many 
as ] cas~ were pending and for each case of asse..,'imcnt in the range 
between Rs. I 0 ]akhs and Rs. 20 lakhs disposed ai during 1981-82~ as 
many .as 5 were pending. The Committee desire the J\1inistry to give 
a serillll" thought as how to quicken the pac~ of disposal of bigger 
assessr:1ent cases. They also desire that while chalking out a tbne-
hot.md programme for clearing the backlog of Estate duty ass~ssm.cilts. 
a-. sugg~ted in the preceding paragraph, particular attention should be 
paid to bigger cases. They also desire that the Special Cell, which has 

· been created with the specific purpose of looking after bigger caS~, 
should play a more effective and meaningful role than hithertofore. · 



1H J·I:2J .J Financr (Rt'Vt·nw·. Similarly. from the data of Estate Duty appeal and rt!vision petition 
cases. the Committee lind that as many as 4.96.3 cases with a tot'J.~ 
estate duty effect of Rs. R 10.51 lakhs are pending. The Committee 
desi;e that effective steps should be taken to reduce the number of 
such c..ascs so that large amounts of revenue do not remain locked up 
in appeal and revision petition cases for unduly long periods. They 
will also like the Ministry to make an indepth study of such heavy pen-
dency 0f appeal and revision petition cases and take such measures. 
administrative as well as legal. a<; may be necessary. with a view to 
reducing the pendency of such cases to the barest minimum. 
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