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Street, C a l c u ~ ~ a  
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CORRIGENDA TO 80rH kEPORT OF PUBLIC ACCOUNTS 
C O M ~ T E E '  ( S ~ x r u  LOK SABHA]. 

P a r a  - L i n g  ...- . F o r  - PLea 3 - 
1 must e must be 

1.65 16 s e c t i o n  4 S e c t i o n  4 
1.67 31 t h a t  t h a n  
2.28 2 t h e r e f  o r e  t h e r e f o r  
2.56 3 I n s e r t  'in1 b e f o r e  

d u t y  
3.13 1 now know 
3.19 2 s t r u c t r e  s t r u c t u r e  
3.43 6 E x c i s e s  E x c i s e  

Xf i m p l i e s  It i m p l i e s  
3.44 8 t h e r e f  o r e  t h e r e f o r  

6 c n o r t e d  c h a r t e r e d  
23 a l u a t i o n  v a l u a t i o n  

( Under 
column 4) 



C O N T E N T S  

(I) Statement showing cffective ratrr of basic, special auxilia~y and 
additional duties on cigarettes in force time to time since 1970 

(11) Departmental instructions on thr pricr lists filed by an assessee 
working undrr Self Removal Plocrdure 

[,M.F.D.(I.C.C.E.) F. No. 509/1,172 dated 10-2-1g721 

(111) Copy of Central Board of Excise & Custom's letter F. No. 202/35/ 
75-CX-6 datcd 2 I -6- I 9 76 

(IV) Copy of letter F. No. 314/2/75-CX-xo dated 13-12-1976 from 
the Drpartmrnt of Revenur & Banking 

(V)'  Statement showing the details of the claims for refund of Rs. lo  
lakhs and above for the period from 1-2-1971 to 1-10-1975 

(VI) Extract of Supplement 'of Manual Departmental Instructions 
'Footwear' 

(VII) Copv of letter F. No. 36/2/70/-CX-8 dated 7-+1g71 from the 
Central Board of Excise and Customs, New Delhi 

)(VIII) Copv of letter F. KO. 261/36/3/77-XC-8 dated 30-1 1-197;. from 
the Central Board of Excise and Customs, New Delhi 

(IX): Copy of letter F. No. rr61/3/77-CX-8 d a d  '8-12-1977 from the 
Central Board of Excire and Customs, New Delhi. 

(X) Copy of letter No. PRN /KG/1527 dated 19-4-1973 from the Plant 
Manager, Chcsebrough Pond's Inc . Indian Bmnch to the 
Superintendent ofCentra1 Excise, Guindy Mixed Range 
Madraa, 

(XI) Copy of letter No. P&N/Venk8g1 dated 4-4-8974 from the 
Plant Manager, Chmbmugh Pond'u Inc. to the Supcrintcn - 
dent of Central EXC~K, Guindy, Madrao. 

PAW 

(iii) 

(9 

I 



P*or 
(XIII) Copy of letter dated 23-1 1-1973 from Chabrough Pmd'r Inc. 

indicating the &&-up of poat manufacturing expuma . 1n 

'(XIV) Actual cost sheet of Dream Flower Talc (Mini Pack) 139 

(XV) Conclusiom/Recommendations, 

PART II* 

Minuta of the sitting of PAC held on 

19-12-1977 (AN) 
10-12-1977 (AN) 
5-1-1978 (FN & AN) 

27-I-rgR(AK) 

*Not printed. One cyclortyled copy laid on the Table of the House and five oopia 
p l d  in the, Parliament Libtary. 
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Lok Sabha 

"2. Shri Halimuddin Ahmed 

3. Shri Balak Ram 

4. Shri Brij Raj Sing,h 
-5. Shri Tulsidas Dasappa 

6. Shri Asoke Krishna Dutt 
-7. Shri Kanwar La1 Gupta 

8. Shri P. K. Kodiyan 

.*9. Shri Vijay Kumar Malhotra 

10. Shri B. P. Mandal 

'11, Shri R. K. Mhalgi 
12.  Dr. Laxminarayan Pandeya 

13. Shri Gauri Shankar Rai 

'14. Shri M. Satyanarayan Rao 

15. Shri Vasant Sathe 

Rajqa Sabha 

**16. Smt. Sushila Shanker Adivarekar 
**17. Shri Sardar Amjad Ali -- 

18. Shri M. Kadershah 
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20. Shri S. A. Khaja Mohideen 

* d l e c t e i  with nTtct from 2 3  Nwernb-r, 1977 vier Saw& S h ~ ~ N r r i  -1 I a ~ h m b '  
P C I P P ~  ' Y I . ~ L v  C 4 1 i P  I tt) h: bf=nl>-rq of thc C )nnittee on their appda- u # i m k t m  
of State. 

**Ccared to M-~nben of the C3rnmittee consequent oa retiremeat (kP kbL 
w.r.f. n-&)-rg78. 

(iii) 



(iv) 

+* W.  Shri Bezawada Papireddi 
***22 Shri Zawar Hussain 

I. Shri B. K. M u e e r j e d o i n t  -- Secretry, 

2. S k i  H. G. Paranjpe-Chief Finamial Cbmmittee Oficel-.. 
3. Shri T. R. Ghai-Senior Financial Committee Officer. 



11, thevChairman -of .the Public Accounts Committee, as authorised 
iby the Committee, do present on their behalf this Eightieth Rep& 
.of the Public Accounts Committee (Sixth Lok Sabha) on paragraphs 
k48, 90 and 94 of the Repart df the Comptroller and Audihr General 
of India for the year 1975-76, Snion Government (Civil), Revenue 
Weip t s ,  Volume I, Indirect Taxes relating to Union Excise Duties. 

2. *-Report of the Comptrdller and Auditor General of India 
'for the year 1975-76, Union Government (Civil), Revenue Receipts, 
Volume 3, Indirect Taxes wasTlai:d on the Table of the House on 
15th June 1977. The Public Amomits Committee (1977-78) examined 
-these paragraPhs at their sittings'held on 19th December 1977 (AN), 
20th December '1977 (AN) and 5th Tanuary (FN & AN). This Report 

-was considered and finalised -at 'their sitting held on 27th April 1978 
(AN) based on the evidence taken and further written Mormtion 

-*furnished'by the Miriistry df Finance (Department of Revenue). The 
'Minutes 0-f the sittings Torm 'Part 11* of tKe Report. 

3. A statement containing main conclusions/recommen~tions of 
'the Committee is appended to this Report. For facility of reference 
these have been printed in thick type in the body of the Keport. 

4. The Committee place on recora their appreciation of the assist- 
ranee rendered to them in the examination of the Audit Report by 
.the Comptroller and Auditor General of India. 

5. The Committee would also like to express their thanks to the 
afiicers of the Ministry of Finance (Department of Revenue) and 
Ministry of Industry (Department of Industrial Development) for 
*he cooperation extended by them in giving information to the 
ICommi ttee. f 

-NEW 'DELHI; 
Apri l  27, 1878. 
v z k T 7 :  1Md(s) . 

C. M. STEPHEN, 
Chairman, 

Public Accounts Committee. 

'Not printed. (One cyclostyled copy laid on'the Table of the House and five copia placed 
dn 'the Patliament Library). 



UNDERASSESSMENT DUE TO ADOPTION OF INCORRECT 
ASSESSABLE VALUE 

Audit Paragraph 

1.1. Cigarettes falling under tariff item No. 4-11 (2) are assessable 
to central excise duty on ad valorem basis. Consequent upon revision 
of rates of central excise duty on cigarettes in the Finance Act 1974, 
a factory manufacturing cigarette revised the prices of its products 
with effect from 1st March, 1974. The revised price list was submit- 
ted by the factory on 10th March 1974 to the collectorate for appro- 
val, which was accorded on 12th Mamh 1974. The factory, however, 
cleared some of its brands of cigarettes for the period 1st March 1974 
to 12th March 1974. .on payment of duty at the revised rate but the 
assessable value was calculated on the basis of price prevailing 
prior to 1st March 1974. The adoption of old price towards assessable 
value resulted in under-assessment of central excise duty to the 
extent of Rs. 1,22,473. 

1.2. While confirming the facts, the Department of Revenue and 
Banking have stated that the differential duty has been recovered. 

[Paragraph 48 of the Report of the Comptroller & Auditor 
General of India for the year 1975-76, Union Government 

(Civil), Revenue Receipts, Volume I, Indirect Taxes] 

1.3. Excise duty on cigarettes was imposed from 27th February, 
1948. Cigarettes were assessabe under Item 4--II(2) of the Tariff 
Schedule at  specific rates of duty based on their value as defined in 
Section 4 of the Act till it was changed to ad v a l m e m  The essential 
elements of such value are: 

(i) I t  must be a wholesale price; 
(ii) It must be a cash price; 
(iii) It must be the price ruling at the place of manufacture 

and at  the time of removal of goods from such place. 

The manufacturw is required to furnish the appropriate officers 
with price lists for approval at the end of March, June. September 
and December each year. The manufacturer is also required to 
report changes in prices of each brand of cigarettes before such 
changes are made. 



Approved changes must e duly carried out in tho approved lists 
as and when 4hay arq notified by the appropriate oflcer, who 
happens to be Superintendent (Technical) of Central Excise in this 
case. 

A F i x u t h  of rate of &ty on ad valorem basis 
1.4. In this case, the percentage rate of ad valarem of duty on 

cigarettes had been raised with e&t from 1st March, 1974 as a result 
of Finance Act, 1974. Asked on what basis the overall rates had been 
fixed, the representative of the Central Board of Excise and Customs 
has stated: 

"In 1974 the structure was like this-it was based on the value 
of the cigarettes but it was a sort of ascending rate not 
strictly proportional to the value." 

1.5. The Committee were informed during evidence that so far as 
cigarettes are concerned, the rate of duty had been basically ad 
vcrlo7en; but the actual rates had been changed quite frequently 
almost from year to year usually in an upwad direction. 

1.6. Asked to furnish a brief history of the levy of excise duty OD 
cigarettes since 1971 indicating therein the hanges made from time to 
time, the Ministry in a note furnished to the Committee have stated: 

"Cigarettee are liable to basic excise duty (BED) undm item 
G I I ( 2 )  of the First Schedule to the Central Excises and 
Salt Act, 1944. The additional excise duty (AED) in lieu 
of sales tax is also leviale on cigarettes under the Addi- 
tional Duties of Excise (Goods of Special Importance) 
Act, 1957. At the relevant time in 1971, special excise duty 
(SED) was leviable on cigarettes which continued up to 
16th March, 1972. The Auxiliary duty as a percentage of 
the basis excise duty was imposed on cigarettes with ef- 
fect from 1st March, 1973 which continued up to 17-6-1977. 

The tariff rates of basic, special, auxiliary and additional duties 
in force prior to the Budget of 1971 and thereafter are 
given below : - 

- - -- -- - 

Date B.E.D. S.E.D. A.E.D. AurtlEx Reamnr for 
duty ahaagc 

u pacar- 
w e  
R.E.D. 

, . 150~6 to?; 25 f',, . . To r u u  the 
crilin~ rat? of . . 154% l a o ,  75Ok . . sdditional excise 
duty ( in  lieu d 
nk, (tax). 



117 .p72 .  . Q O O ~ ~ A V  . . toox . . To raise the 
ceiling rate of 
buir: and ad- 
ditiond a c k  
dutis. 

1-8-74 . . 250°/D AV . . rooyo no?.; of RED 

. . 27000 AV . . roo?; . . To raiu the 
niling rate d 

BED a a cow- 
qumce of ma- 
g a  dAuxiliary 
dvty with 
BEV. 

The effective rat= of duty aa revised from time to time since 197: are given in the 
Appendix -I " 

1.7. Asked whether in 1974 the Excise Duty leviable under the 
"Central Excise and Salt Act showed 250 per cent ad valorem plus an 
additional duty of 100 per cent ad valorem the Chairman, CBEC has 

explained: - 
"The effective rate of duty was different. They were lower. 

Under Rule 8(1) Central Excise Rules, rates of duty as in the 
schedule can be reduced by notification by the Central 
Government and this is done usually. In fact it is done. 
The notifications are placed before Parliament and in the 
case of Budget these notifications are issued at  the time of 
the Bill itself." 

1.8. Asked as to who made the notifications, the witness has added: 
'"Central Government, normally with the approval and at  the level 
,of the Minister." In this context, €he witness has clarified:- 

"If there are certain set pattern of exemptions, then Secreta* 
might do it but if the exemptions involve new principle, if 
the revenue is much, then papers are to be put up to the 
Finance Minister and notifications after &sue are placed 
on the table of the Houses of Parliament." 

Elaborating the rates of duty payable, the witness deposed in 
*evidence: - 

''In 1974, the effective rates of duty which were actually pay- 
able, they were not exactly the statutory rates but they 
were on a different pattern- 



(1) of which value did not exceed Rs. 10 per thousand; 

(2) of which value exceeds Rs. 10 per thousand. 

In the case of those whose value per thousand did not exceed 
Rs. 10, the effective basic duty (under the Central Excises 
and Salt Act) was 75 per cent ad wb~em. Subsequently, 
w.e.f. 1-8-1974, it was raised ta 85 per cent ad valorem." 

1.9. In reply to a question, Chairman, Central Board of Excise 
and Customs has stated that additional levy proceeds went to the 
State Government because it was in lieu of the Sales Tax. He has 
added: - 

"Auxiliary duty was introduced on 1-3-74, and the proceeds 
were entirely to go to the Centre. The basic duty is 
shared by the Centre and the States according to the 
formula 80 per cent Centre and 20 per cent States. Addi- 
tional duty went to the States. Auxiliary duty came to  
the Centre. It is not shareable. 

75 per cent was basic duty. Additional duty was 25 per cent. 
Auxiliary duty was 10 per cent. 

This 10 per cent question which is pertaining to this particular 
para, the net addition was 10 per cent of the auxiliary 
duty. Otherwise the rate was same as in the earlier year. 
This 10 per cent of basic duty was the addition which 
was to be made w.e.f. 1-3-74 when the new Finance Bill 
was introduced." 

In this context, another representative of the Board has further 
explained thus: 

"Where the value exceeded Rs. 10 there was an ascending 
scale. The incidence went upon the higher priced brands, 
where the basic duty was 75 per cent ad valmem plus 3 
per cent ad valmem for e v e v  additional rupee or part 
thereof in excess of the value of Rs. 10 per thousand. In 
other words, if  it was Rs. 11 per thousand, then the rate 
itself would go up to 78 per c ~ n t .  If the value per thou- 
sand was Rs. 12, the rate would go up to 81 per cent, not 
only a pure pro ratu increase but an increase in the rate - itself." 



Aakd whether theamtically tbie imreese for every segment at  a 
subsequent higher level could not exceed 250 per cent, the Chaiaman, 
CBEC has stated:- 

"No, Sir. That .is the sltatutory rats fixed by the Parliament." 

B. Submissiun of revised priced lists and checks exercised thereon. 

1.10. The Audit para points out that consequent upon the revision 
of rates of Central excise duty on cigarettes in the Finance Act 1974, 
India Tobacco Company revised the prices of its products with effect 
from 1 March, 1974. The revised price list was submitted by the 
factory on 10 March, 1974 to the Collectorate for approval which 
was accorded on the 12 March. 1974. 

1.11. Asked to explain the procedure involved in the assessees 
filing a revised price list to the collectorate for approval and the 
checks exercised by the Central Excise Department before giving its 
approval for the revision, the Minisq in a note, furnished to the 
Committee have stated:- 

"The procedure involved in the filing of the revised price list 
and its approval is basically the same as that in regard to 
a fresh price list as it stood prior to 1 October, 1975. 

The broad procedure has been laid down in Ministry's instruc- 
tions M.F (DICCE) F. No. 50911i72 dated 10 February, 1972 
and a copy of the same is enclosed (Appendix II)." 

1.12. Enquired whether the officers who exercised the check had 
the powers to go into the reasons for the revision and to satisfy 
themselves about the genuineness of the proposal by calling for 
records etc. from the assessees for inspection, the Ministry have 
stated: - 

"The Central Excise OScers do have the power to look into 
the genuineness of the proposal for any revision of the 
prices declared by the assessee before approving the same. 
Sub Rule 2 of Rule 173C of the Central Excise Rules, 1944 
states-"The proper W c e r s  shall appmve the price list 
after making such modifications as he may consider neces- 
sary so as to bring the value shown En the said list to the 
correct value, for the purpose of assessment as provided 
in Section4 of the Act." For this purpose the proper 
oficer has to satisfy himself about the geneuineness and, 



while so doing, may also go .into the r e a m  for the W- 
dons though it  is not Encumbent under the existing Cen- 
tral Excise Rules for the officers to go into the reasons for  
the revision. To be satisfied regarding the genuineness of 
the price dezlared, checks laid down in Ministry's instruc- 
tions (Appendix 11) will have to be carried out with 
reference to the relevant documents like invices, sale& 
journals, documentary proof of discounts allowed, revised 
contracts, the corresptmdence between the assessee and 
the customers, Cost Accountant'sJChartered Accountant's 
certificate etc." 

'1.13. Enquired at what level the price lists were approved and 
-whether there was any system by which higher officers reviewed 
such approvals with a view to safeguarding revenue, the Ministry, 
3n a note have stated:- 

"The proper officer for approval of the price list is the Assist- 
ant Collector. However, in simple cases which do not 
involve disputed discounts or are easily verifiable with the 
wholesale prices, the Assistant Collector, atter a ptelimi- 
nary study of the pattern of marketing of particular unit, 
may a u t h o a  the Supdt. .for verification of the prices 
with the help of field staff and app'roval of the value. In 
all the 0%- cases, tbe Assistant Collector himself should 
take up the work of according the approval. However, 
even in cases where the Assistant Collector authorises 
the Range Supdt., in the event of the assessable value as 

,determined by the Supdt., the Supdt. should refrain from 
passing any appellate order and refer the cases to the 
Assistant Collector who should apply his mind to arrive 
at  a decision. 

'It has further been clarified in the Board's letter I?. No. 2021 
35/75-CX-6 dated 21-6-1976 (Appendix 111) that in all 
cases where the price lists have been submitted by the 
assessees for the first time, the approval should be accord- 
ed by the Assistant Col lecto~ themselvn. Subsequent 
price lists in respect of that unit, so long as there is no 
change in the marketing and sales pattern, can be appmv- 
ed by the Rvlge Supdts if they have been authorised to 
do so by the Assistant Collector. In any case where there 
is a reduction in the price or where there is a change in 
sales and marketing pattern, the price list should be aP- 
proved by the Assistant Collfftor even though after the 
preliminary study and initial approval of the pdce list by 

.the Assistant Colle~tor, the Range Supdt. hPI beao 



autholised to accord the approval. Cap& of the approv- 
ed price list are required to be sent to the Valuation Cell 
of the Collectorate where further necessary checks are, 
made. In case there is no Valuation Cell in the Head 
Quarters CMce, copies are to be sent to the Assistant Col- 
lector (Audit), who may conduct such checks as may be 
necessary. In cases of defects they are brought to the 
notice of the higher officers for taking remedial measures." 

1.14. The Committee desired to know the special checks exercised 
by the Central Excise Department in granting approvals to the price 
lists specially in cases where there was a downwad revision in the 
prices and how the Department satisfies itself that the downward 
revision in prices was as a result of cost deduction or otherwise. 
The Minishy in a note have informed the Committee thus:- 

"There axe no special guidelines or instructions in regard to 
checks to be exercised in the course of downward revision 
of prices. The checks to be exercised in case of any revi- 
sion either upward or downward are uniform and would 
by and large be adequate to verify the genuineness of the 
revision, whether it be due to market fluctuations, com- 
petition in the prices between the manufacturers of the 
same class of goods, change in the relations of the supplier 
with his customerse, fluctuations in the cost of production 
or any other factors." 

I .15. Explaining funher  that the checks by Inspection Groups 
and Internal audit party also provided the normal mechanism to 
detect incorrect values, the Ministry have added that "whole evasion 
of duty takes place as a result of declara.tion of incorrect values, 
information may also be received from cornpktitofi, informers or 
other sources." 

1.16. The Committee enquired whether the Indian Tobacco Com- 
pany sometime in 1975, reduced the prices of its two popular brands 
substantially by adjusting its price structure so as to avail of the  
consequential substantial relief in excise duty and if so, whether 
any checks were exercised by the officers before granting approval' 
for the revised prices. In a note furnished to them, the Ministry 
bave stated: - 

"Prom the psition repor td  by Colle~tontes of Centnl' 
Excise, Pa.tna, Bangalore, Calcutta and Bombay wherein 
M/s. I.T.C. have factories, it is seen that there were more 
t h n  two b a n d s  in which price reductions took place. 
Since the Committee has enquired only regaang t- 



8 
popular brands in which subtaatial reduction took place 
in 1975, it is presumed that the two such brands referred 
to would be Captan (Medium) and Gold Flake plain." 

"There are no s w i a l  guidelines or instmctions in regard to 
the checks to be exercised in the case of downward revi- 
sion. The checks to be applied in the case of any revision 
in the prices either upward or downward are uniform and 
they would be, by and large, adequate to verify the genu- 
ineness of the revision. However, in the instructions 
issued under Board's letter F. No. 202/35/75-CX-6 dated 
21-6-76 (i.e. after the relevant period), indicating the types 
of cases of price lists which should go to the Assistant 
Collector for app~oval, i t  has been stated that in any case 
where there is a decrease in price or where there is a 
change in sales and marketing pattern, the price list 
should be approved by the Assistant Collector even though 
after the preliminary check and initial approval of the 
psice list by the Assistant Collector, the Range Supdt. has 
been authorised to accord approval. I t  has been reported 
by the Collector of Central Excise, Bangalore in whose 
jurisdiction both these brands were manufactured in the 
factory of M/s. I.T.C. where the price was reduced with 
effect from 14 April, 1975, that no enquiry was made before 
according approval to these assessable values since the 
approvals were given provisionally. However, investiga- 
tion was made subsequently and invoice prices were also 
fied with the invoices raised bv the manufacturers i.e. 
I.T.C. against the local distributors. The Collector of 
Central Excise, Petna has stated that on check with the 
invoices it has been found that the price of a p o w r  
brand (Capstan Medium) of cigarettes which was Rs. 162 
per mille according to the price list of ~ u l y ,  1974 was 
reduced to Rs. 89.43 per mille on 14 April, 1975. Except 
that the quality of the brand denigrated (sic.), there 
could be no source at  this end to ascertain the cause for 
such reduction as the price structure is framed a t  their 
head office a t  Calcutta. The Collector of Central Excise, 
Bombay has that while the brand Gold F l a b  
had not at  all been manufactured in  the f ac t09  of M/s. 
I.T.C. at Bombay the brand 'Capstan' had also not been 
manufactured in Bombay factofy after the price reduc- 
tion and upto ~ugust, 1876. Therefore, the* was, no 
occasion to exercise m y  checlrs bdort grantfng the W 
p v a l  for the revised r e d u d  p d ~  of th- mds* 



The CoIlesAor of Central Excise, Calcutta has reported that 
the reduction in the price of Capstan (Medium) brand 
was made effective from 14-4-1975 and it is understood 
that such reduction in the price list was done with a view 
to boost the demand for that brand. I t  is further reported 
that in effect the demand was consderably increased in 
respect of Capstan (Medium) brand and the revenue re- 
alised from this brand increased to Rs. 7.04 crores during 
1975-76 as compared to Rs. 1.41 crores during 1974-75, not- 
withstanding the reduction of the assessable value of the 
brand." 

1.1'1. Asked to indicate the norma,l time taken by the Central 
Excise Officers in according approval to a price list, the Ministry 
in a note furnished to the Committee have stated:- 

"It is difficult to quantify and indicate the normal time taken 
by the Central Excise Officers in accmding the  approval 
to a price list. Instructions have, however, been issued 
that care should be taken to approve such values at the 
earliest, without any possible delay. In this context. a 
copy of the Department's instructions F. No. 3.14/2/75CX- 
10 dated 13 December 1976 is enclosed (Appendix IV) 
which prescribes that in no case should more than 3 
months be taken for the approval of the price list." 

1.18. Enquired further whether such price lists and connected 
approvals were offered for scrutiny by Revenue Audit, the Ministry 
have stated:- 

"It has been reported by the Collector of Central Excise, 
Patna. who is concerned with the unit referred to in the 
audit para, that the Accountant General's audit party 
checks the cmectness of the approved price lists in the 
course of their visit to the factories, 

The files dealing with the approval of the prices for the pur- 
pose of assessment are available for examination of 
Revenue Audit." 

1.19. Asked whether it was the practice during the relev- 
'period that the Department never entered into the manufacturers' 



eaclting system, the Chairman, Central Board of Excise m d  Customos 
hPIl replied in evidence:- 

"Yes sir. That is true." 

1.20. When pointed out that though in the instant case the. 
amount involved was small, the valuation aspect was over-looked, 
the Chairman, CBEC has stated:- 

"The valuation was applied all right, but it was not applied 
~etrospectively. That was an omission on the part of the 
Inspector. One other thing which is relevant is that 
if the margin between the price given by the manufac- 
turer to the wholesaler and the price given by the whole- 
saler to the retailer is very wide, it becomes suspect." 

C. Failure to pay differential duty on all clearances made from 
1 March, 1974. 

1.21. As pointed out in the Audit Report the Monghyr factory 
had cleared some of the brands of cigarettes for the period 1 March 
1974 to 12 March 1974 on payment of duty at the revised rate but the 
assessable value was calculated on the basis of price prevailing prior 
to 1 March 1974. The adoption of old p ice  towards assessable value 
had resulted in under assessment of Central Excise duty to the ex- 
tent of Rs. 1,22,473. The Committee have learnt from audit that 
the amount of under assessment i.e. Rs. 1,22,473 had since been re- 
covered from the party on 6 August, 1975 by adjustment in the 
Personal Ledger Account. The Ministry had further stated that 
action had been initiated to fix responsibility f o r  the lapses. 

1.22. Asked to explain how this short levy went undetected, the 
CBEX have in a written note stated as Under:- 

"The Collector of Central Excise, Patna has reported that on 
receipt of the objection regarding short assessment, all 
the connected papers were called for them the Assistant 
Collector, Patna Division, along with his comments on 
the issue. The Assistant Collector is reported to have 
intimated that while checking the RT-12 returns for the 
month of March, 1974, the assessing ofRcer should have 
detected the short payment and that there was a lapee on 
the part of the said Inspector to thk extent. The Inapec- 
tor was thereupon asked to explain the l a p .  The Ins- 
pector admjtted the mistnke which he explained occurred* 



d u e  to his ignorance on account of inexperience in the 
Self Removal Procedure system. No explanation was 
reportedly called for from other ofRcers as it was the 
Inspector who had made the assessment. Besides, while 
.finally approving the price list on 12 July 1974, Superin- 
tendent, Monghyr had asked for realisation of the differ- 
ential duty and the Superintendent (Tech.), Patna had 
only permitted provisional assessment. It  is reported that 
as such no action was initiated against the two Superin- 
tendents." 

1.23. Asked whether in this particular case anybody visited the 
Sactory, the representative of the CBEC has stated: 

"In this particular case, there was a visit by an Inspection 
Group. But this particular discrepancy did not come to 
the notice." 

1.24. The Committee desired to know when the factmy was visit- 
ed  by the officers of the Department and what were their ranks and 
w h y  the discrepancy could not be detected by them. In 2 note fur- 
mished by the Ministry. i t  has been stated:- 

"The factory mentioned in the Audit para was visited by the 
Internal Audit party of the Collectorate from 15 April 
1975 to 20 April, 1975. Thev could not, however detect 
the irregularity as the period covered by them was only 
from October. 1974 to December, 1974. It is also report- 
ed that the Assistant Collector of Central Excise, Patna, 
visited the unit on 6-8-1974 while the Deputy Collector 
of Central Excise, Patna, paid a surprise visit on 3-6-1975. 
Since the visit of the Deputy Collector was not a visit for 
regular inspedion, this had not come to his notice. It 
has further been reported that the Assistant Collector 
and Deputy Collector who visited the factory have since 
retired." 

1.25. Enquired as to whv relatively low-ranking officers were 
being d v e n  the responsibility of assessing the values involving huge 
amount, the representative of CBEC has stated in evidence:- 

"At that particular point of time, the instructions contemp 
late that there would be two levels of offlcers who would 
be legallv responsible for assessment. One was the Supdt. 
and the other was the Asistant Collector who is r Clam 
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I OfBcer and fairly a: senior. ofiker. h facg so- crii 
teria have also been given. For instance, in 1970, ins- 
tructions were issued that in respect.of each type of asses- 
sees, the Assistant Collector should examine the princi-- 
ples of valuation particularly regarding the admissibility 
of discounts, packing charges and so, on.. He would also. 
see that market enquiries are made with, the help of t h e  
Inspectors. Here again, some senior officer should be 
associated. In most cases, the basic decisian, whether a 
particular type of relationship is accepted4 or. not, is. 
normally taken by the Assistant Cbllector.. Small details 
could be left to t h e  Superintendent. In the.later instruc-. 
tions also we were trying to,stress,that the-Assistant Col- 
lector should come more in the picture. In one case, we. 
have said where there is a change in the marketing pat- 
tern or reduction in the price, the- Assistant Collector 
should pay attention to it. These are part of the frame- 
work of control because the structure of the whole S.R.U. 
system contemplates compliance with the Valuation sec- 
tion. But in case of doubts, he can refer it upto t h e  
Collector and copies of the orders go to the different 
branches of the Collectmate which exercises a separate 
check with the help of the valuation branch or audit 
branch. There are also inspection staff who are rewired' 
to go to the factories from time t o  time an& satisfy them& 
selves whatsoever values are made are correct. But  there^ 
may be some stray cases which manage to escape the. 
check." 

D. Assessment of the wholesale price by  t h ~  Excise Department. 

1.26. The Committee learnt from Audit that in their price list 
issued from 1-3-1973 onwards, the India Tobacco Company had de- 
ducted from the wholesale price of cigarettes certain percentage 
thereof as per certification by the company's Auditurs cn account 
of post-manufacturing and selling expenses and duty war assessed 
on the net amount. As, however, this practice was not approved 
by the Central Excise authorities, the manufacturer filed writ petf- 
tions in the Patna High Court and obtained stay orders. Pending 
decision of the court, all price lists from 1-3-1973 onwards were 
approved by the Department on a provisional basis; the price list 
effective from 1-3-1974 was also approved provisionally for the same 
laason. The decision of the High Court in the matter of exclusion 
d post-manufacturing end selling expen= from the wholesale v d b t  



for the purpose of d e t m i n i n g  the assessable value of the products 
of M/s India Tobacco Company Ltd. was still pending in the court. 

1.27. Asked how the assessable value was arrived at, the Mem- 
ber Ekcise replied in  evidence:- 

"This was under the old Section of Central Excise and Salt  
Act. There is a legal definition in section 4 of the Central 
Excise and Salt  Act. I t  is mentioned here about the 
wholesale cash price. I t  is basically the price between 
the assessee and a wholesale dealer who is independent 
of him. So, this is the open market price, the @ce a t  
arms length between the assessee and the wholesale 
dealer to whom he sells." 

1.28. Explaining the difference in the new Section of the Act, he 
has added:- 

"The difference in the new section is mainly a matter of defi- 
tion. The amendment to the section is in effect the re- 
placement of the old section by the new section which 
was necessitated by an adverse judgement in a particular 
case of M/s. Voltas who were selling air-conditioners. They 
went up to the Supreme Court. Two points were held 
against the Department-that is, the Department had been 
prone to take a price between a manufacturer and a sole 
distributor as a price not at arms length and therefore not 
to form th? criterion for assessment of duty. But. here, 
in this case the Court held that sale to a distributor could 
also constitute transactions in the wholesale market and 
they could not be disregarded unless it was established 
that there was some relationship between them and the 
sales were not a t  arms length. The court held against 
the Department's view. They said that under the law. 
the valuation of the goods for excise duties would include 
only the manufacturing cost and the manufacturers' pro- 
fits, because the excise duty is a tax of manufacture. Now 
this gave an opportunity to certain assessees to say that 
that part of the total expenses which was spent in main- 
taining a sdes  organisation and so on was in regard to 
the activities which according to them were post-manu- 
facturing activities. But that portion of the price a t  
which they sold their goods which could not be attributed 
to these so called post-manufacturing activities should be 



included in the value for purposes of assessment and 
therefme i t  was not entitled to deduction. So, these two 
adverse points were held against the Department by the 
Supreme Court in ' the case of Voltas. To put the matter 
beyond doubt and also to stop any loophole for avoidance 
o r  evasion of duty, it was considered necessary to re- 
enact Section 4 and make it very specific to say in what 
circumstances prices could be accepted and to classify 
the various situations so that those defects could be got 
over." 

1.29. The witness however admitted that in this particular case, 
"the Department had to be guided by the provisions of the old Sec- 
tion which talked of the wholesale cash price for which an article 
af the like kind and quality is sold or is capable of being sold in the 
whole-sale market." 

1.30. Asked what action would be taken by the Department when 
the  margin between the price given by the manufacturer to the 
wholesaler and the price given by the wholesaler to the retailer 
w a s  very wide, the Chairman, CBEC has stated: 

"We question the whole thing. In this sort of case, one way 
would be to search the premises and see which documen- 
tation is going on properly." 

Subsequently in this connection, the Ministry have informed the 
Committee as under:- 

"According to Section 4 of the Central Excises & Salt Act, 
1944, duty is assessable on the wholesale price, at the time 
of the removal of the article chargeable with dutv from 
the factory. provided the transactions are at  arms length. 
In such cases the difference between the price of the 
manufacturer to the wholesaler and the price subsequent- 
ly charged by the wholesaler to the retailer would not 
affect the acceptability of the price of the manufacturer 
to the wholesaler and there would, therefore, be no neces- 
sity normally to verify the same. I t  has been reported 
by two of the Collectorates of Central Excise namely 
Collectorates of Central Excise Patna, & Kanpur out of 
the five Collectorates of Central Excise wherein MIS 
I.T.C. have factories that no case of wide margin between 
the  price charged by the manufacturer to the wholesaler 
and the price charged by the wholesaler to the retailer h d  



been noticed by them. However, if i t  comes to notice 
that there is a wide margin between the two prices this 
would justify a probe to determine whether there is any 
flowback of the wholesaler's profit to the manufacturer, 
sz~ that the price of the manufacturer to wholesaler eases 
to be a price a t  arm's length. In that case the value f o r  
purposes of assessment would have to be determined im 
terms of the Central Excise and Salt Act and the valua- 
tion rules taking all relevant factors into account." 

1.31. The Committee pointed out that so fay as this particular 
case of assessment was concerned since the new Act had not come 
into being at the time of assessment the Excise Department was: 
a t  liberty to go into the manufacturer's cost to determine the assess- 
able value. 

The representative of the Central Board of Excise & Customs; 
stated in this connection:- 

"There is some history to this. So far as this particular fac- 
tory is concerned: there has been even micr to this i e .  
1 March, 1974--a dispute going on between the assessees 
and the department as to whether the price at which they 
sold their cigarettes to their dealers or distributors should 
be taken as the open market price or wholesale p i c e  ac- 
ceptable for the purpose of assessment. The Department 
was inclined to the view that the price st which the. 
cigarettes were sold by the dealers for further sale should' 
from the basis for assessable value whereas the manufac- 
t u r e ~ ' ~ '  contention was that the price at which they thern- 
selves sold to their dealers or distributors shordd form t h e  
basis. The manufacturers had further claimed. basing 
themselves on the Voltas judgement, that even a portiom 
of the price at which thev sold to their dealers or distri- 
butors should be excluded from the value i.e. roughly 
about 3 per cent of what could be the value." 

1.32. When asked whether the assessable value was taken as that 
value for which the assessee was selling to the distributor an& 
whether the Department was not going into the manufacturing cost 
of the assessee at  all, the Chairman, CBEC deposed:- 

"That is true. The department. generally speaking, does not 
go into that and the yard-stick to assess the veracity o r  



the correctness of the price is the price at  which they 
are  finally sold. For instance, in the case of cigarettes, 
there is the price of the manufacturer i.e. the assessee to 
his distributor or dealer and I believe they also fix their 
consumer price, at which they are going to be finally sold 
and this is an all-India price. We are collecting all these. 
The entire thing will become unmanageable if we are to 
assess the value after computing the cost of the raw- 
material and things like that. Therefore, the Act itself 
provided for the determination of the wholesale cash 
price, and this is by and large, the determining factor." 

1.33. Enquired what the Department would do in the case of an 
assessee who literallv monopolised i dominated the market, the 
witness has stated in evidence:- 

"One of the objects of the new section or the section as 
amended was to take care of the situation where the as- 
sessee arranges to sell the majority of his goods only 
through his own dealers." 

1.34. Asked about the method by which assessment was made 
prior to coming into force the new Section 4, the Chairman, CBEC 
has stat2d:- 

"There was a suspicion that the price was urrduly suppressed 
by the manufacturer because he was selling to his related 
people. That is why, this trouble arose because the 
Department would not accept this price and then they 
went to the court. So, we had to revise this Section." 

1.35. Pointing out that in a company producing a number of 
brands of cigarettes, the question of finding out the cost of production/ 
assessable values fcr each brand involved not only determination of 
the extent of superior and inferior quality of tobacco but also correct 
allocation of various overhead expenses including post-manufacturing 
expenses, the Committee enquired how these aspects were studied 
and the Department satisfied itself about the correctness of the factor 
leading to the determination of assessable values for each brand of 
cigarettes. In  a note furnished to them, the Ministry have stated:- 

"The determination of the assessable value/cost of production, 
on the basis of the extent of superior and inferior quality 

of tobacco, correct allacation of various overhead expenses. 
etc., would arise cnly in case the goods manufactured by 



an assessee are m t  sdld due to whicfi the department is 
n0.t able to ve~ i fy  the sale price of the product." 

In this context, the representative of the Central Board of Excise 
rand Customs has stated during evidence: - 

"If the assessing officer was samfied that the price at  which the 
assessee claimed to have sold the goods was in fact the price 
at  which he was selling them and there was no other con- 
sideration passing, then he was not called upon to go into 
the breakup of the costs." 

1.36. Asked whether the Ispection Group of the Department dur- 
ing its visit checked the price basis, the Ministry in a note furnished 
l o  the Committee, have stated that "the Inspection Group during its 
visit to the units is required to check up the price lists and verify 
'the same against the invoices/bills of the party as well with the 
.copies of such bills and invoices lying with the buyers, if necessary." 

1.37. During evidence, the representative of the Central Board of 
'Excise & Customs stated further: 

"After all, the assessing officer is not the only officer but there 
are preventive intelligence officers also. They can find out 
the ac!ual price in the market through the machinery of 
the Department." 

1.38. Asked whether the assessing officer wouId not be suspicious 
if the assessee sells two different brands of cigarettes and the distri- 
'butor buys both these items and in the lower duty value they show 
relatively higher cost and for the higher duty value relatively low 
(cost, the witness deposed in the evidence:- 

"That depends very much on the officer. If he thinks that 
there is something fishy, he is expected to pursue it." 

Elaborating, .the Chairman CBES has stated in this context: -* 

"Our basic yardstick is, is he maintaining the usual percentage 
whtn he sells to the dealers and to the consumers? It 
tnala fide comes to our notice, that is investigated. I am 
suggesting because of the higher rates of duty they might 
price certain things to a lower extent but all along the line 
'they will be sold at  that particular rate. 

Zn other words, we cannot bind the manufacturer fo sell at  a 
,pa'rticular price. The guiding principle will be the way 



he values his products and prices them. I t  should ben- 
right down to the line as if they a re  i n  the ordinary course- 
of business. If that is answered, in the. armative; .  
Department is not going to make any enquiry." 

1.39. Stating that "if the margin given by the distributor to the- 
dealer becomes abnormal compared to what tKe manufacturer liaa 
given to the distributor it becomes a suspect, the Chairman, C.B.E.C. 
added: - 

"In the case of cigarettes it has not come to our notice in that 
form, but if it becomes necessary we might have to go inb 
the question of costing." 

1.40. Asked if there was any machinery to go into the cost, the  
witness has stated: - 

"We have no expert Cost Accountants to go into it. We will' 
have to have assistance. That is precisely the type of 
handicap from which this Department has been suffering. 
Excise has become so large that. by and large, our machi- 
nery is not adequately provided with technical taIent, 
which on the Customs side we have because it is a very 
old Department, but not on the Excise side. We are 
therefore proposing to have direct entry to Class I1 of 
experts in different discipline such as sugar technology, 
metallurgy, textile technology, mineral technology and a 
few others. Hundred posts are going to be filled on that 
basis." 

He has added: 

"It has been decided to have cost accountants also. I must 
confess that the technical competence of our officers at the 
basic levels is not at pesent  what it ought to be." 

1.41. The Cotnmittee in this context desired to know wliat remedia  
steps were proposed to be taken to overcome this difficulty. In a. 
note furnished to them, the Ministry have stated: - 

"A Directorate of Training has already been set up comprising 
a Central Training Institute at New Delhi and Regional' 
Training Institute at Bombay, Calcutta and Madras. The 
General 'Raining imparts initial training to Group-'A* 
direct secruits, arranges for refresher courses for  Assistant 

a Collectbrs of Customs & Central Excise and provides for 
initial training and refresher courses for Group 'B' and" 



Group 'C' Executive Staff of  the North Zone. The Regionapii 
Training Institutes at  Bombay, Calcut'ta & Madras provide- 
for initial training to Appraisers of Customs & Supdts. of 
Central Excise, Preventive Officers & Examiners of Customs 
and h p e c t o r s  of Central Excise and tb anrange for 
refresher courses for Group 'B' & Group 'C' Executive StaR' 
in the two Departments." 

1.42. Pointing out that 2 company of the size of I.T.C. which 
dominated the market coul 1 easily compel its distributors to agree to. 
manipulations which result in huge loss of revenue to the country, 
the Committee enquired about the steps taken by the Department to  
avoid such situations. The representative of the Board has s t a W  
in  evidence: - 

"There was a dispute going on between the Department and 
the Company as to the acceptability of the assessable 
values declared by them. A little while ago.fie question 
was put as to who approved this price list. This particular 
price list was approved by the Superintendent but the 
principles of valuation on the basis of which this was to be 
assessed had been in dispute for about a year. Finally 
on the 4th April, 1974 the Assistant Collector passed an 
order. He too a view on the two points- 

On the basis of that certain demands were raised by the 
Department for past clearance. Thereafter the Company 
went to the Patna High Court. Thev filed three petitions- 
and ul t imatel~ they got a judgemen< from the Patna High 
Court to the'effect that the Department should base its 
assessment on the wholesale prices. That is, on the prices 
on which they were sold to the distributors but excluding: 
what was claimed as post-manufacturing expenses." 

He has added:- 

Under the direction of the High Court they had to make assess- 
ment on a particular basis. I t  was a matter for appeal and' 
it is being pursued. But this has not come to the AnaI 
stage. At the moment thev are precluded by the High, 
Court order from revising the assessment in anv other 
manner. ITC made their case for the assessable ;slue on 
the basis of their price list. The writ petition was after 
the decision of the Assistant Collector. We have conceded 
that the Inspector should have not noticed the differenct 



between the approved price list and the prices whicli were 
actually shown for assessment." 

1.43. Intimating the latest position to the Committee the Ministry 
3n a subsequent note have stated:- 

"The Collector of Central Excise, Patna has applied to the 
Patna High Court for leave to appeal to the Supreme Court. 
The orders of the High Court are still awaited." 

1.44. Asked as to which collectorate of the Central Excise Depart- 
ment  conducts a scrutiny of the assessable value of the cigarettes 
manufactured by the I.T.C. Ltd. and whether this Collectorate com- 
municates its findings to the other Collectors in other parts of the 
country where the actual clearances and duty payment takes place, 
t he  Ministry in a written note furnished to the Committee have 

s ta ted :  - 
"It is reported that a comprehensive price list prepared by the 

Head Office of M/s. ITC Lti .  at Calcutta is filed by their 
various branches to their respective Central Excise autho- 
rities for their approval. However, no single Collectorate 
takes up verification of the p~ices  required before approval 
c~n behalf of all the other collectorates wherein the said 
factory has units. However. it is also reported that if 
anything adverse comes to notice which is of interest to 
other Collectorates necessary infarmation is communicated. 
It may be mentioned that in terms of rule 173-C legal 
approval to the price list (with modifications if necessary) 
has to be given by the "proper officer", who, in terms of 
rule 2(xi) ibid is the officer in whose jurisdiction the pre- 
mises of the prc;ducer of excisable goods are situated. 
although this would not preclude consultation at the 
executive level between the "proper officers" in respect 
of different factories.'' 

1.45. During the visit of the Study Group I of the PAC to 
'Bombay in January, 1978, they were informed by the Carona Sahu 
Company that although the Supreme Court had in the case of 
Voltas Ltd. upheld the view that the duties leviable on production 
and that post manufacturing expenses including trade discount 

-have  to be deducted in arriving at the assessable value, Depart- 
ment did not follow the same. In their Memorandum the Carona 

Company had stated as under: 

"In the case of Bata Shoe Company, Calcutta, the Central 
Board of Revenue issued an order on the 16th October, 



1957, (Appeal No. 12-A13 A.M.P. of 1957--Order by 
Mr. B. M. Banerjee, Member C.B.R.) that the price at 
which duty is to be assessed is the ex-factory price and 
therefore, expenses incurred for distribution which a re  
included in the wholesale price a re  to  be deducted. In 
1957 they allowed Bata Shoe Company a deduction of 
15.93 per cent to 16.43 per cent from their wholesale 
price. The company had brought to the attention of the 
Bombay Collectorate of this decision and claimed similar 
allowance to the company. The department, Ihowever, 
did not agree with the company's request. Not only that 
even the trade discount allowed by the company to the 
wholesalers was also denied to the company from end of 
1966. The company had, therefore, filed writ applications 
in the Bombay High Court. In  the matter of trade dis- 
count the High Court decided that the company is entitled 
to the discount and that in the case of post manufacturing 
expenses the court directed that the department should 
hear the p3int.s of the company and decide the issue. 
Even though the department knew thst Bata Shoe Com- 
pany was receiving all the above benefits, still they did 
not allow the same benefits to the company and preferred 
appeals to the Division Bench of the High Court. The  
appeals have still not come up for hearing and the matter 
is pending for the last more than 10 years in the court. 
Whereas a big company like Batas are e n j q i n g  the benc- 
fits the same benefits were denied to a much smaller com- 
pany like ours which affects the company's capacity to 
compete in the market. 

On the basis of the decision in the Bata's matter as stated 
above, Voltas Limited and I.T.C. Ltd., went to Supreme 
Court and High Court respectively. Both the High Court 
(in the case of I.T.C. Ltd.) and the Supreme Court (in the 
case of Voltas Ltd.) upheld the view that the duty is levi- 
able on production and that post manufacturing expenses 
including trade discount have to be deducted in arriving 
a t  the assessable value. In  spite of these decisions, parti- 
cularly that of the Supreme Court which is the highest 
Court of the land the assessees a re  oppressed so much SO 
that the matters ere kept hanging in courts for several 
years without getting any benefits of the decisions men- 
tioned above because the departments do not follow the 
same." 



1.46. The Parle Products Pvt. Ltd. and the Parle Bottling Co, 
Ltd. had also complained of the manner in which the wholesale 
pdce was determined for determining the excisable values. The 
Department held the view that the price charged to various whole- 
salers all over the country should be taken into account whereas the 
company felt that excisable value under Section 4 of the Acts should 
be the price which the company charge to the wholesalers in Bombay 
who were nearest to the place of removal of goods. The company 
had contended that if the interpretation of the Department was 
accepted it would tentamount to recovery of duty not only on the 
excisable value but also on the freight. The company is stated to 
have submitted a representation to the Central Excise Department 
on 23 July 1977 but till January 1978 no decision had been taken. 

Loss of Revenue due to delay in the enforcement of amended 
Section 4 

1.47. One more aspect of the assessable value which figured in 
this connection during the discussions with the representatives of 
the Ministry of Finance was the delay in the enforcement of 
amended Section 4. A reference to this has been made in the 
Audit Report (Indirect Taxes) in para 100. According to that 
para although the Central Excise and Salt Act 1944 was amended 
in May 1973 the notification was issued on 8 August, 1975 appoint- 
ing 1st October 1975 as the date for bringing the new Section into 
force. There was thus a delay of more than 24 years in enforcement 
of the revised provision. 

1.48. The audit para has pointed out that this delay had caused ' 

a loss of about Rs. 17 crores as indicated below:- 

Category Amount of C ~ O ~ ~ C ~ O T ~ ~ C S  
R rvcn ur 
forgonr (Rq in 

/ R t ~ p c c s  in crorrs) 
1 ~ I . I C S )  

- -- - ----- - 

--- - ---" ---- --- 
I. Undcr auessment due to Calcutta and M'mt 

interpretation on the lints &ngal 3'97 
of L'oltas ' caw. 4' 19 Chchin 0' 22 

2. Non-indmkm of packing Chandigarh . . 0.76 
charges in a r s ~ b l e  valur. 6-91 Orissa . 2'34 

Nagpur . . . . 0.05 
Barrda . 0 . 2 7  

Hydrrabad . 1 ' 34 
Madrac . 0'75 

Jaipur . , . 1.40 
-. -- . 



3. Non-inclusion of post manu- 
facturing expenses. . . 5-49 Calcutta and West Bengal . 2.62 

Bombay . . . . 2.09 
Orissa . . . . 0.03 
Baroda . . 0.70 

1. Other Reasons. . . 0 . 4 1  Chandigarh . . 0.32 
Bombay . 0.01 
Delhi . 0.08 

1.49. Asked about reasons for the delay of nearly two and a 
quarter years in bringing into force the provisions of Section 4, 
the Secretary, Finance has stated in evidence: 

"First of all. let me say, without hesitatim that there was 
delay. When an Act provides that Government shall 
bring a particular clause into force from a particular 
date. i t  is assumed that certain period of time is required 
in the beginning. What would be a reasonable time? 
In some cases it may be a short time; sometimes, it may 
be 5-6 months to clear tho riiles Therefore, Prima 
facie the period of ::bout t w ~  years is unreasonably long 
in that context as it happened in this case." 

Explaining the position elaborately, the Department of Revenue 
have in a note stated thus: 

"It may be observed that the amending Act itself provided 
for the provisions of the new section 4 to be brought into 
force from a subsequent date. The new provision in- 
volved substantial changes in the law and therefore a 
reasonable period of time was necessary for the rules 
and instructions to be drafted and notified and for the 
assessees to familiarise themselves with these provisions 
and take action to file revised price lists in advance. 
Some time gap between the amending Act being passed 
and the new provision being brought into force was, 
therefore. inevitable. It  is, however, a fact that there 
was an un-anticipated delay in bringing the amended 
section into force. This resulted mainly from the efforb 



made to ensure that the valuation rules framed unde r  
the amended secton were as comprehensive and clear as 
possible and adequately met the various situations likely 
to be met with. I t  was, therefore, necessary to draft 
clear and detailed instructions to guide the field forma- 
tions. Apart from this certain doubts arose about the 
legal and practical implications of some of the provisions 
in the amended section. Extensive discussions both with- 
in the Ministry and with the Ministry of Law were found 
necessary before rules and instructions which were felt 
to be sufficiently complete and clear could be framed. 
This proved to be more difficult than had been anticipat- 
ed before the section was amended. I t  might be obser- 
ed, however, that issuing rules and instructions which 
were not sufficiently clear or complete would in its turn 
have led to disputes and delays in clearance which 
would not have been in conformity with the objective of 
enacting the amended section." 

1.50. The Committee pojnted out that the judgement of the 
Supreme C o u ~ t  in the case of Voltas Ltd. came in December 1972 
and the amending Bill was introduced in May 1973 after a period 
of about 6 months. They wanted to know if this period was not 
sufficient for the Department to give due consideration to all as- 
pects before introduction of the Bill. The Finance Secretary has. 
explained in evidence: 

"As subsequent events show, as subsequent discussions with 
the Law Ministry and even in the Board show, there 
were considerable doubts about the interpretation of new 
Section 4. Possibility it might have been much better. 
if the Ministry had taken a longer time to dispose of all  
these matters before going to Parliament. 

You will notice that, in the amending BX, there were two  
major provisions; amendment of Section 4 and amend- 
ment of Section 40, and both arose out of court cases. 
Amendment of section 40 was required to be done im- 
mediately. I am not suggesting for a moment that sec- 
tion 4 was less important. Section 40 had created an im- 
portant problem for Government and, therefore, the 
Bill could not be held up. If the matter about section 40 
was not there, then this Bill would not have been taken 
to Parliament in such a great haste. Because this was 
there, a composite Bill was brought." 



1.51. Asked if i t  was the contention of the witness that the not* 
cation was not issued immediately because the law passed by Par- 
liament was wrong, the witness has clarified: 

"I do not say that the law was wrong. Immediately after i t  
was passed, when discussions went on about framing 
rules and preparing instructions, questions were being 
raised by senior Members of the Board and others whe- 
ther or not the new provisions of the law would in fact 
meet the situation which was sought to be met." 

1.52. The Committee asked how the matter was ultimately re- 
solved. The witness has stated: 

"Ultimately the Finance Secretary called on meeting a d  
said that the matter had been delayed long enough and 
that we might take the risk. I t  might have gone on even 
longer, had he not intervened at that stage, called a meet- 
ing and insisted that it should be done.'' 

1.53. The Committee wanted to know as to why in the notifica- 
tion issued on 8 August 1975, it was mentioned that the same would 
become effective from 1 October 1975. The Member (Excise) has 
stated: 

"The section contemplated a partiular procedure whereby 
if the normal price of the goods is not ascertainable for 
the reason that such goods are not sold or for any other  
reason, the nearest ascertainable equivalent determined 
in such manner as may 6e prescribed. And Section 37 
was amended to provide for the rule-making power for 
determining under Section 4 the nearest ascertainabIe 
equivalent. 4(1) gives the nature of the rules for deter- 
mining the nearest ascertainable equivalent. And in order 
that Section 4 can be given effect to. the rules also had t o  
accompany." 

1.54. Explaining further as to why the amended Section 4 could 
not be given immediate effect from the date 01 notification. the 
Member (Excise) has stated: 

"Because the section could not have effect unless the rules 
are framed. The rules were promulgated on the same 
day but the time was given for the trade to consider 
their position in the light of the new rules and to file 
their price-lists and for the department also be provi- 
sionally approved those price lists. The scheme was that 



the assessee should file them by 15th September 1975 so 
that the proper ofacer may, in the light ot  the principles 
enunciated, approve the values and the values so appro- 
ved be made known to the assessees well in advance of 
1st October 1975. If the wh'3le thing has been brought 
into force on the 1st October, 1975 without previous 
warning and intimation, certainly there would have been a 
gap when the new provisions came into force, the assessees 
would not have aware, of this, the price lists would not 
have been filed and there would have been provisional 
assessments." 

155. The Committee wanted to know if some inanufacturers had 
.mtilised the intervening period of about 2112 years to avail them- 
se lves  of the beneficial provkions of old Section to the detriment of 
revenues. The Department of Revenue have in a note stated:- 

"The provisions of the section before its amendments had 
the force of law until they were superseded. Hence they 
were applicable to all assessees and the question of some 
particular manufacturers having availed themselves of 
the old provisions to the detriment of revenue would not 
appear to arise." 

1.56. Asked whether the delay In the issue of notification had re- 
sulted in a loss of revenue to the tune of Rs. 17 crores as pointed 
.but  by Audit. The Finance Secretary has explained in evidence: 

"The use of this phrase 'loss of revenue' cannot be accepted. 
Loss of revenue arises only if there is a liability to pay 
taxes. Until the notifications were issued, there was no 
liability. Loss of revenue could arise only when there is 
a law and the law is not being enforced by us or is evad- 
ed by others." 

1.57. Asked if more revenue could have been realised had the  
notification been issued earlier, the witness has stated: 

"Yes, if the notification had been made earlier". 

1.58. The Committee wanted to know the details of the specific 
claims for refund of Rs. 10 lakhs and above during the period from 
-#he date of Supreme Court judgement on 1-12-1972 till 1-10-1975 
when amended Section 4 had the val'dity of law. The Department 

.rot Revenue have in a note stated as under:- 
"The particulars giving the details of claims for refund 04 

Rs. 10 lakhs and above (Rs. 10 lakhs & above not only in 
individual claim, but also all the claims preferred by a 



'single party put together) preferred consequent to the 
'Supreme Court judgement on 1-12-72 in the case of M/s. 
A. K. Roy and another Vs. Voltas Ltd. till 1-10-1975 are 
furnished (Appendix V) (The figures are provisional sub- 
ject to further verification with the Collectors)." 

i t  will be seen from Appendix V that as many as 166 claims were 
filed by the various parties for the refund of Rs. 10 lakhs or more 
In each case consequent another judgement of the Supreme Court 
delivered in December, 1972. 

1.59. The Committee find that the Monghyr factory of Indian Tobac- 
co Company Ltd., Calcutta had cleared certain brands of cigarettes 
manufactured by it during 1st March 1974 to 12 March 1974 on pay- 
ment of duty at the revised rates prevalent from 1-3-1974 but the 
assessable value was calculated on the basis of price prevalent betore 
f-3-1974. The adoption of old price towards assessable value had 
kesulted in under-assessment to the extent of Rs. 122,473. The Central 
Board of Excise and Customs have conceded "while checking the RT- 
12 returns for the month of March, 1974, the assessing officer should 
have detected the short payment and that there was a lapse on the 
part of the said Iuspector to this extent." What is more distressing 
is the fact that this discrepancy could not be detected by the Inspec- 
tion Group which visited the factory subsequently. This goes to 
prove that the check exercised in this regard \ras perfunctory and not 
done in the right earnest. The plea that "the mistake in this case ' 
had occurred due to the ignorance of the Inspector on account of 
incxpcrience in the Self Removal Procedure system and that no ex- 
planation was called for from other officers as it was the Inspector 
who had made the assessment" is not convincing. A review of the 
whole procedure of selection of suitable personnel for the job and 
ftxing the accountability of the supervisory officers is urgently called 
for. Since provisions already exist for the Inspection group and In- 
ternal Audit Party to check the assessment from time to time, it is 
rather strange that such costly lapses should occur and thereby de- 
prive the Exchequer of the revenue which would 0th- have 
accrued to it. The Committee are also unable to unders-tand why in 
this case the question of assessment was left merely at the discretion 
of an Inspector who was inexperienced. A counter-check should have 
been emisaged by his higher authority who was authorised to do it. 
According to the Committee, this was all the more necessw, espe- 
cially wlren thqr were aware that a revision in the rate had taken 
place in the relevant period. The Committee would. like the m a t t e  
to bs iovat@ted thoroughly with a view to 8xhg ~ ~ o n s i b i l i b  and 
t a n g  m!tion against the derelict offtcers. 



1.66. Another disquieting feature which has c o w  to the notice of 
the committee during evidence is that although under sub-&ule 2 
of Rule 173 C the Central Excise officers have the power to look into 
the genuineness ob the proposal for any revision of the prices declared 
by assessee, they lack expertbe particularly where knowledge of 
costing is required. The Chairman, Central Board of Excise and 
Customs has conceded that "the technical competence of our officers 
a t  the brisk levels is not at present what it ought to be". In such 
circumstances it is difficult to agree with the Department" view that 
had this case not been detected by Audit, this would have remained 
as one of the "stray cases which manage to escape the check". It is 
difficult to accept the observation of the Department that the ques- 
tion of suspicion of an assessment value "depends very much on the 
05cer". The Chairman, Central Board of Excise and Customs, how- 
ever, informed the Committee about the decision to have a Cost 
Accountant in the Department. The Committee have also seen that 
a Directorate of Training has been set up to impart training to direct 
recruits. While the Committee welcome these proposals they are a t  
a loss to understand how in the existing situations. the authorities 
concerned managed to assess correctly for duty the different valuas 
of items from time to time without detriment to the interest of Gov- 
ernment. In para 18 of Chapter 16 of their recommendation, the Self 
Removal Procedure Review Committee had rerommcnded that servic- 
es of suitable experts might also he obtained on deputation from 
other Government Departments. This was accepted in principle by 
the Government at the Group A level of officers. The Committee 
would like to know how far this decision has heen implemented and 
what the present position is. 

1.61. In the instant case the revised price list submitted by the 
Company was approved by a Superintendent of Central Excise. The 
Committee have, however, been informed that "the proper ofRcer for 
approval of the price list is the Asiistant Collector. Hawever in 
simple cases which do not involve disputed discounts or are easily 
verifiable with the wholesale prices, the Asst. Collector after a pre- 
timinary study of the pattern of marketing of a particular unit may 
autborise the Superintendent for verification of the prices with the 
help of field staff and approval of the value''. In this case dispute was 
going on even prior to 1 March 1974 between the asscsser and the 
Depar tmat  as to whether the price a t  wbicb they sold tbeir cigarettm 
to their dealers or distributors should be taken as the opcn market 
price d price, That inspite of this backmound t6e approv- 
al of tbe price list sboald have been left to the Suporfntcn- 
debt b serious l a p  on the part of the Department. Tbc Corn- 



mittee desire that  the circumstances in which it was ledt to be ap- 
proved by a Superintendent should be examined and responsibility 
flxed. 

1.62. The Committee are  concerned to note that the exer- 
cised by the Department in case of cigarettes do not make any dis- 
tinction between upward revision of prices and downward revbions. 
They feel that in cases of downward revision of prices, greater check 
should be exercised so that it is ensured that the Public Exchequer 
is  not put to a loss by unscrupulous activities of companies dominat- 
ing a particular field. From the evidence it appears that large com- 
panies having a number of units and brands may manipulate by both 
raising or lowering the prices of different brands of cigarettes in a 
manner which can bring substantial loss to the public exchequer. 
The Committee would like the Department to examine bow far the  
present tariff structure of manufactured tobacco has acted as an in- 
centive or otherwise to such manipulations. 

1.63. The Committee have also been informed that there is no 
regular system for communica~ing the assessable values determined 
by one Collectorate to other Collectorates unless occasion arises to d o  
so. They feel that there should be regular coordination between the 
different Collectorates dealing with a particular company during a 
particular time. This would eliminate the wide fluctuations in the  
rates of assessmeat values quoted by the firm at their various units- 

1.64. The Committee learnt from Audit that in their price list 
issued from 1-3-1973 onwards. a large tobacco Company had deducted 
from the wholesale price of cigarettes certain percentage thereof as 
per certification hv the company's auditors on account of post-manu- 
facturing and selling expenses and duty was assessed on the net 
anlount. This practice  as not approved by the Central Excise au- 
thorities because the "Department was inclined to the view that 
the price at which the cigarettes were sold by the dealers for further 
sale should form the basis for assessment value". On the  other hand 
"manufacturers' contention was that the   rice a t  which they them- 
selves sold to their dealers or distributors should form the basis. The 
manufacturers had further claimed basing themselves on the Voltas 
judgment* that even a portion of the price at which they sold to 
their dealers or distributors shotdd he excluded from the value viz. 
roughly .bout 3 per cent of what could be the value." The manufac- 
turer had filed writ in the Patna High Court and obtained 



shy  ode^. Pending dedsim of the court, all price lists from 1-3-1973 
were approved by the Department on a provisional basis; 

the price list effective from 1-3-1974 was also approved provisionally 
for the same reason. The Committee have been further told during 
evidence that the Patna High Court has since decided that the De- 
partment should base their assessment on the wholesale price i.e. the 
price oa wbich they were sold to the distributors but excluding what 
w a  claimed as postLmanufacturing expenses. The Committee were 
also told that the Collector of Central Excise, Patna bad applied to 
the Patna High Court for leave to appeal to the Supreme Court. The 
Committee would like this dispute to be settled expeditiously. 

1.65. Seetion 4 of the Central Excise & salt Act, 1944 was amended 
by Central Excise & Salt Act, 1973 with a view to overcome various 
dilficulties experienced! in valuation of excisable goods for purposes 
of Excise Duty-some af which got highlighted in the judgement of 
the Supreme Court in A. K. Roy and others vs. Voltas Ltd. The 
new Section 4 of the Act provides as far as practicable for assess- 
ment of duty on excisable goods on the basis of the normal price, 
that is to say, the price at which such goods are ordinarily sold by 
the assessee to a buyer in the course of wholesale trade for delivery 
at the time and place of removal, where the buyer is not related 
person and the price is the sole consideration for the sale. Further, 
it makes specific provisions with respect to certain situations wbich 
were not provided fo readier and which are frequently encountered 
in the sphere of valuation. It also contains euablinR powers for Cen- 
tral Government to frame rules for situatiolls where value cannot be 
determined in the manner laid down in clause (a) of sub-section (1) 
of tbe new section 4. 

The Committee are distressed to note that despite the amendment 
of the Act, disputes continue to arise in the matter of determination 
of the assessable value. 

Ln several cases, the matters have been taken to the Courts. The 
Committee desire that this problem should be studied in depth and 
a solution found w that while the manufacturers do not face harass- 
ment, tbe interests of the Exchequer are also protected. 

1.68. The Government of India had brought forward a Bill to 
amend Stetion 4 of the Central Excine and Salt Act, t944 in May, 
1973 which was passed by the Parliament with the stipulation that 
the w shall come into force from such date as may be notified by 
Governlasot. Tbe Government issued a notillcation on 8 A u ~ t .  
197s stattog that the amended ~ H o n  4 &.ll bcnnc eiliwtin fmrn 
I Oct.brr U T S  4.e. .bmt Z$ y@r. dtrr tb ameadw Ad w a s  4 

P.rlirmsnt. 



1.67. The Department of Revenue have intimated that when a 
new provision involves substantial changes in the law, a reasonable 
period of time is necessary for drafting the rules and instructions to 
familiarise the assessee with these provisions to enable them to file 
revised price lists in advance. The Finance Scretary has however 
conceded that prima facie the period of about two years was unrea- 
sonably long in that context as it happened in this case. The Com- 
mittee find that the judgment of the Supreme Court came in Decem- 
1972 and the amending Bill was introduced in May 1973 to overcome 
the ditficulties which were encountered by the Department conse- 
quent on that judgement. This period of about 6 months was reason- 
blg sufficient for the Department to give full consideration to all 
operational aspects and it was not necessary to take long spell of 
about 24 years to bring into effect the operation of the amended 
section. Audit has pointed out that the delay has caused a loss in 
revenue of about Rs. 17 crotes. Even if it is not treated as a loss 
technically, it cannot be denied that if the notification had been issued 
earlier, as it ought to have been, more revenues could have been 
realized. From the information furnished by the Department the 
Committee find that there have been as many as 166 claims which 
were filed by the various parties for the refund of Rs. lo/- iakh or 
more in each case consequent on the judgement of the Supreme 
Court delivered in December, 1972. These claims had started pour- 
ing in from February 1973 onwards themselves and the Department 
should have alerted themselves and realised the urgency of the 
situation for the enforcement of the amended Section which remained 
inoperative till 1 October, 1975. 

The Parliament had enacted the amendment to ensure that the 
exchequer will not suffer loss of revenue as a result of the judge- 
ment of the Supreme Court. All that had to be done was to issue 
the notification enforcing the amendment. The lapse of 24 rears 
for this notification resulting in loss of revenue to the tune of more 
that Rs. 17 is a circumstance for which the Committee can 
not find any justification. Whoever caused this delay had in effect 
defeated the purpose and inteatmeat of the Parliament in enacting 
the amendment. That the delay was allowed even in face of the 
pouring claims for refund from a large number of assessees adds to 
the seriousness of the situation. Taking everything into considera 
tion, the Cammitt- feels that a greater probe with a view to fixing 

r t spon~ ib i l i t~  for the delay is called for. 
Nodev!, of duhl  on footu~ear cleared for testing 

Audit Paragraph 

2.1. Footwear is chargeable to duty under tariff item 36 at the W e  
of 10 per cent ad valorem. Samples taken out in pairs are required 



to be cleared on payment of duty. However, whe;e the sample of 
left foot is sent out for examination and the right foot remains in 
the sample room, the departmental instructions require that the Ieft 
foot of each pair should be punched with a hole in the sole. On 
return of the left foot, the pair, if approved, is shown as part of the 
daily production or destroyed if the pair is not applroved. 

2.2. A leading footwear factory manufactured one to two pairs 
of different brands of footwear for testing and sample purposes. 
Such pairs were known as odd p~ i r s .  The assessee usually sent 
samples of the left foot of each odd pair outside the factory for test- 
ing etc. The samples were not punched in sole as the departmental 
manual provided that the punching requirement need not be insisted 
upon in respect of this assessee as a special case. Nevertheless. the 
samples were rquired to be returned to the factory either for ac- 
countal in the dialy production or destruction. However, the sampl- 
es were never received back in the factory. The remaining right 
foot of each odd pair was kept in the factory a s  specimen. The 
assessee did not pay any duty on such sample footwear. The matter 
was brought to the notice of the collectorate by Audit in December 
1974 for investigation and remedial measures. 

The Department of Revenue and Banking have confirmed the 
facts and stated that a show cause notice was issued for an amount of 
Rs. 1.01,548. 

[Paragraph 90 of the Report of the Comptroller and Auditor Generd 
of India for the year 1975-76-Union Government (Civil) 

Vol. I Indirect Taxes]. 

2.3. M/s Bata India Ltd., Batanagar. the leading footwear factory' 
referred to in the Audit Para under Collectorate of Central Excise, 
Calcutta manufactured inter-alia, one or two pairs of different 
varieties of footwears for testing and sample purposes. Those pairs 
are known as odd pairs. The assessee usually removed, from the 
factory, the left-foot of epch such odd pair and sent thcm to its sales 
ofEice at  Calcutta for the purpose of testing, examination and ap- 
proval by the experts. The remaining right foot of such odd pairs 
was retained as specimen in the ssmgle room of the factory. The 
assessee did not pay any duty on such sample footwear and the 
Department of Revenue also did not take any action to recover 
duty on such samples, In c a r  where the footwear for left 
foot is sent out for examination, and the footwear for right foot re- 
mains in the sample room, the dcpartmenbl instsvctions generally 
require that the footwear fur left foot of each pair should be ~unched  
with a hob in the sole and on its return, the palr, if n~provcd, R 
shown nr part of the daily production or datmyed if the palr is not 



approved. The departmental instructions specially provide that the 
aforesaid punching of the sole need not be insisted upon in the case 
of MIS. Bata India Ltd. Accordingly, the sole of the Footwear of the 
left foot of the sample turned out by M/s. Bata India Ltd. was not 
punched at the time of its removal from the factory for testing pur- 
poses. The footwear for left foot was nevertheless required to be 
returned to the factory. But this was never done Non-poayment 
of duty on these sample footwear was, therefore, held irregular by 
Audit. 

2.4. This irregularity was originally pointed out by Audit to the 
Department of Revenue on 16-12-1974 and subsequently reported 
to them through the inspection report on 7-8-1975 with a suggestion 
t o  investigate the matter. The Department in their letter C. No. V(1) 
-194-OA/75/3547 dated 25-6-1976 replied to Audit as under: 

"A show cause notice for realisation of duty on the samples 
in odd pairs cleared without payment of duty to their sales 
office for the purpose of test etc. is under process. The 
total quantity of such odd pairs of shoes cleared along- 
with their duty liability is furnished below: 

N o ,  of t d d  pain clearrd t i l l  June. 7-, \'slue 'Rs. 8 Dutv Rs \ 

2.5. The Committee wanted to know the procedure prescribed for 
taking out of sampjes of footwear for testing purposes within factory 
o r  outside in  the case of footwear manufactured for home consurnp- 
tion The Department of Revenue have in a note furnished the fol- 
lowing information: 

"The general procedure for taking out samples of footwear 
within factory as well as outside the fsctory has been 
prescribed in Section B "Removals of samples" in Paras 
15 to 26 of "The Supplement to the Manual of deprtmen- 
t:11 instructions on excisable manufactured products-Foot- 
wear" (extracts of the Paras 15 to 26 enclosed as Appen- 
dix VT. Some modifications in the procedure were made to 
the said instructions in the context of the Self-Removal 



procedure Scheme under Board's letter F. No. 36/2/70-CX- 
8 dated 7-41971 (Appendix VII). These instructions d o  
not appear to have undergone any change recently, parti- 
cularly during the year 1977 except by the issue of the 
Notification No. 3/77-CE dated 22-1-1977 restricting the 
clearance of samples drawn for test purpose within the  
factory p~emises." 

2.6. Asked why the Departmental Instructions regasding punch- 
ing of the sole were waived in the case of Batas, the Member (Ex- 
cise) has replied in evidence: 

".It was on executive instruction. The procedure to be follow- 
ed is set out in the Manual issued by the Central Board 
of Revenue. At that time (as it is even now) B:ta hap- 
Fened to be the largest footwear manufacturer in the 
country and a supplement to the Footwear Manual was 
issued because of this reason. This supplement wrs issued 
in order that central excise controls can, as far as practi- 
cable, be fitted into the organised system of manufacture, 
storage. maintenance and clearance followed by this corn- 
pany at the three different places. To this end, it was 
found necessary to modify some of the existing Manual 
instructions, and one of the modifications made is that 
the punching of the sole is not being insisted upon in this 
case." 

2.7. Later in a note. the Department of Revenue have furnished 
a copy of para 12 of the "Bata (Footwear) Supplement to the Manual 
Departmental Instructions on Excisable Manufactured Products" the 
contents of which are reproduced below: 

"Samples taken out in parrs are cleared on payment of duty, 
and are accounted for in the ordinary course in the RC-I 
and EB-4 accts. In addition to the above, however, new 
types of footwear are continually being designed in the 
Designs Section of the factory as samples. These samples 
are in complete pairs. but only the left foot is sent for exa- 
mination canvasing, etc. The right foot of each pair 
remains in the sample room. 

An account is maintained in the Designs Section of all sample 
pairs made, and the right of each pair is always present 
in the Sample Section. The left foot goes out undm a 
special type of gate pass which must be duly checked 
and countersigned by our oPRcer. 

4 



When the left foot is returned, if the article has been approv- 
ed for manufacture, the pair is sent to the Supply Section 
and appears as part of the daily production. If manufac- 
ture is not approved, the pair is destroyed. 

Manual insfxuctions require that the left foot of each pair 
of each footwear going out as a sample should be punched 
with a hole in the sole. This is not done in this factory, 
and need not be insisted on." 

2.8. The Committee wanted to know the position of punching of 
shoes in factories other than that of Bata. The Member (Excise) 
has stated in evidence: 

"Certain factories manufacture a single shoe, instead of a pair, 
for the purposes of test examination or approval by their 
experts. The actual tests are carried out by these ex- 
perts outside the factory. These single shoes have no  
commercial value. They may be cleared free from all 
duties provided thev have been punched in the sole. The 
manufacture of such shoes is confined to one type of shoes, 
that is, the left foot or the right foot. This is a single 
piece of foot-wear manufactured and the sample would 
not figure in the production figu~es." 

2.9. Since the other producers manufactured only one foot for 
sample, the Committee wanted to knxv the raison d'etre for t h e  
stipulation of punching of left shoe, the witness has explained: 

"If it is taken out of the factory, for this purpose. it should 
be punched. This is what the provision in the General 
Manual savs. It  does not say whether it should be left 
or right foot. It so happened that the odd shoe left was 
cleared by the Bata." 

2.10. Asked since when Batas were clearing samples without 
punching, the Department of Revenue have in a note stated: 

"The practice of the clearance of one odd piece of footwear 
from the factory as sample without punching is in vogue 
in Bata factory, Batanagar, since its inception." 

2.11. Enquired whv Batas were given this particular advantaw 
the Member (Excise) has replied: 



"'Actually when a new line of shoe was introduced Bata 
manufactured two right foot and one left foot of a parti- 
cular design initially. One right foot is kept for the 
manufacturer of the general line. The other right foot is 
kept in the sample room-to be used if approved inside 
or  outside the country. The left foot goes out. More 
numbers of left foot are prepared and sent out. Such left 
.foot are taken out of factory either for  soliciting business 
inside the country or for soliciting business abroad or 
.for other purpose. 

I may even venture to suggest that it is because of that. . . . 
Sometimes left foot goes and sometimes the right foot goes. 

In an  organised factory like Bata second check may not 
be necessary." 

212. Asked why this privilege was not enjoyed by the organised 
manufacturers like Carona and Flex. the Chairman; Central Board 
of Excise and Cus tom has replied: 

"These are instructions issued bv the Central Board of Fkve- 
nue in 1959. It is possible that Batas might have made 
such a request to the Board or the Government at  that 
stage." 

2.13. The Committee wanted to know the reason for the grant of 
this special concession to Batas and whether this position was re- 
viewed at any time. In a note, the Department of Revenue have 
-stated as under: 

"The file in which deliberations took place about the issue of 
Bata Supplement in the year 1959 is not available now. 
Hence it  is difficult to list out the reasons which were 
taken into account for giving the  spccial procedure to 
Bata factories It however appears that the roncession 
was granted due to their organised svstem of accounting 
and maintenance of different hooks of account I t  is not 
known whether any review of these instructions was car- 
ried out in the sixties or subsequently. However, the 
position was reviewed in the year, 1977 and undor Board's 
letter F. No. 261/36/3/77-CX-8 dated the 30th November. 
1977 and 8th December, 1977 (Appendix VfII & 1x1, . 
instructions were issued to all the Collectors that removal 
of samples of footwear from the factarks should be gav- 



erned by the relevant notification namely 171/70 dated 
21-11-1970 when the clearance is for export and 336/77 
dated 31-12-1977 when the clearance of samples of foot- 
wear is for soliciting business within the country. With 
the issue of these instructions, the instructions contained 
in the supplements have become otiose." 

2.14. In regard to the total number of samples which were sent 
*out of the country by Batas, the Department of Revenue have in a 
note stated: 

"The total number of samples (odd pieces) sent out of the 
country for approval during November, 1970 to March, 
1977 is 26327 pieces. These samples were not returned 
back." 

2.15. Giving the percentage of the samples which went out of 
the country, the Member (Excise) has stated in evidence: 

"November to March, 1971-54 per cent went out of the coun- 
try. 

rg;r-72 . . p.8" , 

1972-73 . . . . 2 6 . j m ' ,  

1!)73-74 . jF. j ',, 

1974-75 . 5.5'9.' > 

tq;S-;fi . . 63,s'; 

1976-77 . n4.c) ' 
- . ". .- . . . -- .--- 

The average comes to about 53 per cent from 1970 to 1977." 

2.16. Asked about the source of this data, the witness has replied: 

"I have had this compiled from a sample register which the 
company have been maintaining." 

2.17. Enquired if it was physically verified with the register by 
anybody from the Department, the witness has replied: 

"No, actually they are worlii~lg under the self-removal pro- 
cedure. We do not have any check on clearances as such, 
much less the esporl thereafter." 



2.18. The Committee wanted to know the control exercised by 
the Department over the clearance of samples. The Department of 
Revenue in a note stated that:- 

"Prior to S.R.P., removal of footwelrr samples was under 
Excise Control. All Gate Passes (i.e. Commercial Gate 
Passes) issued for clearance of such samcples were coun- 
tersigned by the Excise Officer but no duty was charged 
on samples cleared but not returned. This procedure was 
dispensed with on the introduction of S.R.P. from June, 
1968." 

2.19. The Committee wanted to know the experience of the De- 
partment in respect of Batas vis-a-vis Caronas in the matter r~f 
maintenance of records of samples. The Department of Revenue 
have in a note given the following information: 

"MIS Bata India Ltd. are reported to have factories at Bata- 
nagar, West Bengal, falling under the Collectorate of 
Central Excise. Calcutta, Bataganj in Patna Central Ex- 
cise Collectorate and Faridabad in Chandigarh Collecto- 
rate. In regard to M/s Bata India Ltd.. Batanagar, the 
Collector of Central Excise, Calcutta, has reported that 
they are maintaining records of samples of foot wear with 
effect from 1-4-1973 and that the records maintained by 
them prior to that date are not available. With reference 
to the Bataganj unit of this assessee, the Collector of Cen- 
tral Excise. Patna has reported that they do not send any 
samples without pavment of duty due thereon. Whatever 
samples are despatched are from duty paid premises and 
they, therefore, do not maintain any sample register in 
the statutory form. The Collector of Central Excise, 
Chandigarh has reported that M/s Bata India Ltd., Fari- 
dabad do not clear any samples and hence do not main- 
tain any register for sampies. As against thig, the Col- 
lector of Central Excise, Bombay. in whose jurisdiction 
the factory of M/s Carona Sahu Co. falls, has reported 
that the assessee records the sample pieces and regular 
pairs in their R.G.I. account and that the samples a re  
cleared on payment of duty only." 

2.20. The Committee were informed by the Member (Excise) 
that according to Batas the left  feet, taken out as samples were 



destroyed in their local office without any supervision by Excise 
officers. Asked about the factual position according to the records, 
the Member (Excise) has added: 

"Their record does not seem to be there. That is what the 
assessee claims. These records relate to older periods." 

2.21. Asked if the Department accepted, whatever Batas told 
them, the witness has stated: 

"The case is adjudicated and the demand is confirmed. In 
fact, we have not accepted the plea that they destroyed 
these things." 

2.22. In the same context the Chairman, Central Board of Excise 
and  Customs has stated:- 

"It is a question of whether thev have actually destroyed it 
or not. Roughly more than 50 per cent of the shoes 
actually were sent out of the country for approval in 
connection with the exports programme. I t  is anybody's 
guess whether they came back from outside. But they 
have no commercial value." 

2.23. Enquired whether it was assessed to duty if not destroyed, 
the Member (Excise) has stated: 

"There is a provision in this Supplement." 

Please see page 12 of the Supplement-Special Instructions- 

"When the left foot is returned-if the article has been 
approved for manufacture, the pair is sent to the Sup- 
ply Section and appears as part of the daily production. 
If the manufacture is not approved, the pair is destroy- 
ed." 

This esistcd in 1959 when the book was issued." 

2.24. The Commit tee wanted to know the mechanism available 
with the Dep~rtment  to verify the statement of Batas in regard 
t o  the destruction of the shoes. The Department of Revenue have 
in  a note stated thus: 

"It is reported by the Collector of Central Excise, Calcutta 
in whose jurisdiction the assessee's unit referred to the 
Audit Para is located that no record is kept by Bata for 



such destruction; that no mechanism is available with 
the Department to verify the statement of the assessee in  
regard to such destructions of samples." 

2.25. The Committee wanted to knBw when did the Department 
first come to know about the non-receipt of the footwear cleared 
as samples for tesvexamination. The Department of Revenue have 
'in a note stated:- 

"The Department first came to know about the non-receipt 
of footwear in the factory, cleared as sample for test/ex- 
aminatitm in June. 1973 when the factory at Batanagar 
was inspected by the Departmental Internal Audit of the 
Collectorate." 

2.26. Asked about the action taken on the findings of the Internai 
Audit and whether these findings were brought to the notice of the 
Audit at the time of their visit to the factory, the Department of 
Revenue have intimated in a note as follows:- 

"The issue was brought to the notice of the Deputy Collector 
(Headquarter) on 16-10-1973. The findings were however 
not communicated to the Audit at the time of their v j s~ t  
to the factory. The issue was followed up from the Col- 
lector's office and ultimately the Asstt. Collector con- 
cerned issued orders on 19-10-1974 for realisation of duty 
on samples so cleared from the factory. It was intimated 
to Audit under the Collectorate letter C.  No. V (I )  19.1- 
OA 75 3574 dated 26-6-1976 that show cause notice in 
this connection was under process. Audit. however, did 
not contact the department an this issue." 

2.27. Enquired if there was any laxity on the part of. any officcr 
in the follow-up action and if so, the action taken against him, the 
Department of Revenue have stated in a note:- 

"The Collector of Central Exc:sc, Calcutta has reported that 
there was no laxity on the part of any omcer of the De- 
partment in the follow up action, Therefore, there w . s  
no cause to initiate action against any of the officers." 

2.28. Asked whether the matter was brought to the notice of 
the Government/Board and if not, the reasons therefore, the De- 
partment of Revenue have informed in a note:- 

'The matter was not brought to the notice of the Govern- 
ment/Board. There is nothing 9 n  record to show the 



reasons for not making any reference ta the higher 
authorities." 

2.29. The Committee wanted to know the totaIity of the samples 
cleared by Batas every year since the time they were not required 
to punch the same. The Department of Revenue in a note have furn- 
nished the following information: - 

"The account for clearance of samples maintained by Messrs 
Bata prior to 1-4-1973 is not available. An account of 
samples is available from 1-4-1973 onwards. 

The total number of samples (odd units) cleared, from Kovem- 
ber, 1970 till 1976. is as below:- 

2.30. Asked about the estimated loss of. revenue for the abo1.e 
period, the Department of Revenue have stated:- 

"A total amount of Rs. 1.21.643.00 has been demanded from 
* cv-  M/s Bnta ,In the samples cleared during the period U 

ember> 1970 to ?une 1977. The details of the demands are  
as below: - 



2.31. Later in a note, the Department have furnished the latest 
position in regard to the demand against Batas as under:- 

"The show cause notice demanding Rs. 1,01,548.00 refer'ring 
to the sub-para (iii) of the Audit Para relates to the 
samples cleared during the period November, 1970 to June, 
1975. This dqnand was confirmed on 4-7-1977 and the 
assessee has filed an appeal to the Appellate Collector on 
1-10-1977. i 

The demand for Rs. 8234.04 for the period 1-7-1975 to 30-6-1976 
has been confirmed by Assistant Collector in 4-7-1977. 

For  the period 1-7-76 to 30-6-77 .show cause notice has been 
issued on 31-10-1977; the demand has not yet been con- 
firmed by the Assistant Collector." 

2.32. The Committee referred to specific provisions under Sec- 
tion IV, Central Excise Checks in paragraph 9(vi) of Batas Foct- 
wear Supplement which read as under:- 

"Checks in the Design and Sample Section-This section 
should be visited 3 or 4 times a month by surprise, and the 
stocks of complete pairs and right feet compared against 
the record of designs made. and Gate Passes issued. Dur- 
ing that visit, accounts of unapproved footwear destroy- 
ed. and approved footwear brought to account, should 
also be verified with reference to the factory's accounts.'' 

2.33. Enquired whether the checks detailed were being scrupu- 
lously made, the Member (Excise) has replied in evidence: - 

"This refers to a situation when there was physical control 
on the clearapces of goods from the factory. After 1968 
the Self Fkmoval Procedure came into vogue; under this 
scheme, this sort of thmg would not apply. At the end of 
the month clearances made under the self-assessment 
procedure are catalogued and a statement Aled with the 
Department. That statement is checked. The clearance 
itself is not checked physically, but the statement is 
checked." 

2.34. Asked if any surprise checks were done, the witness hns 
replied: "It should have been done." 
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2.35. Explaining the features of SRP, the witness has stated:- 

. . - .*. r ?!,.;,. - . 
"SRP scheme is statutory i6 the' sense that it:kas' introduced 

by means of; rules made under the ~en t r a lExc i se s  and 
Salt Act and the new feature introduced was that it did 
away with the need for a number of physical controls 
that were done earlier." 

2.36. Askedif there was no physical check at all after the intro- 
duction of SPlf Removal Procedure w.e.f: 1-6-1968, the Member 
(Excise) has replied: - 

"Yes, under SRP there can be no physical check." 

2.37. Supplementing further, the Finance secretary has stated 
in evidence: 

"The SRP procedure was devised as a result of a Committee 
headed by Shri Venkatappaiah. They said that in the 
case of certain factories which are maintaining accounts 
whose production figures are being reported to various 
authorities, that car\ ,be kept under check without physi- 
cal contact. In  the case of fertiliser factories or other 
organised factories the danger of such a thing happening 
was rare. It is of course *mediately reflectea in the pro- 
duction figures and their collections from that factory. 
These would of course be subjected to checks from time 
to t~me .  I concede your point if no check as such is 
made at all. then the SRP procedure would not be valid 
at all." 

2.38. Enquired about the action taken to provide for the checks, 
the witness has re:)Hed: 

"Staff was given for this purpose. I concede that it may not 
be hundred percent check. They did not stay at the 
gate for the clearance check." 

2.39. Enquried if the special provisions for surprise checks of at 
least 3-4 times a month in regard to Batas also gat superseded 
after introduction of SRP with effect from 1st June. 1968, the 
Finance Secretary has replied: 

"If you permit me to clarify. it is true that there are special 
rules made in respect of Bata. They were made at a 
time prior to the introduction of SRP. When the SRP 
was introduced which made rather massive changes in 

928 U-4. , , . 



the whole question of removal procedures, those instruc- 
tions at  that time, frankly speaking, should have been 
revised." 

2.40. In the same context, he has added: 

"Even under the SRP although there is no regular physical 
check of all clearances, the provision for surprise check 
also exists. I t  is not that the SRP has created a situation 
where there is no surprise check. Therefore, to that ex- 
tent, even under the SRP procedure checks cmld be done. 
Now, the question is: how many physical checks were 
actually done during the period after the SRP was in- 
troduced. I assure the Committee that we will get you 
this information." 

2.41. Later in a note. the Department of Revenue have intimated 
a s  under: 

"In regard to Batanagar unit of M/s Bata India Ltd.. the Col- 
lector of Central Excise, Calcutta, has reported that there 
is n >  mention of surprise visits in the available records. 
The Collector of Central Excise. Patna. in whose jurisdic- 
tion also another unit of M/s Bata India Ltd., comes, has 
reported that the surprise checks were conducted by the 
Inspection Group on 17th August, 1970, 6th September, 
1971, 21st July, 1972 to 31st July, 1972, 15th Februarv. 
1973, 16th October, 1973 to 19th October, 1973. 23rd 
September. 1974 to 30th September. 1974. Details of 
instruction prior to 1970 are not available as r e p :  ted by 
the Asstt. Cdlector. No major discrepancy had, however, 
come to notice during these checks except some mistakes 
of technical nature. Similar information in respect of 
MIS. Bata India Ltd., falling in the jurisdiction of the 
Chandigarh Collectorate is awaited." 

2.42. The Committee wanted to know why the special Rules made 
for Bat- did not undergo change consequent on the introduction 
of S.R.P. The Member (Excise) has replied:- 

"Having no physical control, BATAS included, now we have 
made a distinction between what is  rtrictly provided 
under the law and what are the exemlive instructions 
which are issued by the Board or by the gavunment t? 
carry out the intention of low but, of courre, whkh did 



not have exactly the force of law. Now SRP was intro- 
duced. There are certain rules which did away with the 
earlier legal provision that physical checks should be 
there. Along with that, certain instructions were issued 
which provided, inte? alia, for one surprise visit by an 
inspection group once a year for all factories under SRP. 
Now BATAs were also included under the SRP scheme. 
So, in the normal course, these instructions would have 
been deemed to apply to BATAs also." 

2.43. Asked if the checks made by the Collector were reported t o  
the Board, the witness has replied: 

"As per instructions one check once a year was obligatory on 
the Colletcor. Now. it is not obligatory on the part of 
the Collectx to report to us, that is, to the Board, the 
result of every check carried out unless he finds some 
subject matter deserving the attention of the Board." 

2.44. The Committee desired t.o know whether in the absence of 
physical check. anv statement given by Batas was relied upon. 
The Finance Secretary has replied- 

"There is a distinction made between the small scale units 
and highly organised companies. Highlv organised com- 
panies are subjected to Government regulatisns and. 
therefo-e the possibility of leakage is less." 

2.45. The Committee wanted to know the category of factories 
which were granted exemption from pavment of excise duty. The 
Member (Excise) has replied in evidence: 

"There is an exemption in respect of factories employing 
v..-!.kc.~.< n .it esceeding 19 and using not more than 
2 H.P. . .Both of these conditions. 

Not more than 49 workers are working or were working 
on any date preceding 12 months and the total equi- 
valent of power used in the manufacture of such foot- 
wear d x s  not exceed two horse powers." 

2.46. Asked if exemption was granted in any other case. the 
witness has replied- 

'There is one other exemption-footwear of value not ex- 
ceeding Rs. 5 per pair. There is a chmper type of shoes." 



2.47. The Committee were informed during evidence that there 
was no price control on footwear and that the retail prices which 
included the element of duty were Axed by the manufacturers 
themselves. Asked if there was any check by the Department to 
emure  that excise duty was paid on the footwear, the Finance 
Secretary has stated: 

"The shoes cannot leave the premises of the factory without 
payment of duty. Unless they are smuggled out of the 
factory. the question of their not paying the excise duty 
does not arise at  all." 

2.48. The Committee were given to understand that the Batas 
were having their products also manufactured by the Small Scale 
Units which came within the category of exemption from duty. 
Asked why they were allowed to do so, the Finance Secretiry has 
stated: 

"It is true that BATA is sub-contracting and certain shoes are 
made by small sacle units in places like Agra, etc. 
Originally. i t  was our intention that these shoes which 
were made for and on behalf of BATA should be liable 
to excise duty. This was the intention last year and the 
nstification was issued accordingly on 9th May. 1977. 
The reason whv the small scale units were subsequentlv 
exempted from this duty was that even though they were 
supplying to BATA. our original intention last year was 
to make it leviable. Thereafter there was a considerable 
agitation and the small scale units made a strong rc- 
presentation to the Government, to the Finance Minister 
saying that they would be completely ruined if thev 
were also liable to pay excise duty. To that extent. 
they were likely to lose their business. In fact. Batas 
withdrew the orders. At that point of time. we felt that 
in the interest of small scale units, same concession had 
t 3  be made. They are having that concession. As a 
matter of fact, they have got these orders and are able 
to manufacture these items in their own factories." 

2.49. Explaining the position further, the Member (Excise) has 
stated in evidence:- 

Y believe that there ate two diirsrznt wb of cfrcumstances. 
One ir where there ir a contract betwem Bat8 and the 



mall factory to produce the shoe, to make the shoe, b u t  
~ 4 t h  Bata's name. They supply them to Ba'ta. It is a 
sale by the small factory. There is the other process. 
Bata itself s u p p k ~  some parts of the shoes t~ the sm& 
factory. They assemble it and they give it back to 
Bata. In the la.tter case the shoes are regarded as having 
been manufactured on behalf of Bata, and as not eligible 
to the exemption given to small scale manufacturers. 
In the former case shoes are made completely by the 
small scale unit and marketed with Bata or any other 
brand name, because there are others also in the field. 
In that case it is regarded as a manufacture of the small 
unit and entitled to the exemption." 

2.50. Asked about the legal aspect in this behalf, the witness has 
stated:- 

"The notification is there. It applies where the footwear is 
being made by or on behalf of the manufacturer who is 
employing nct more than 49 persons. The latest noti- 
fication issued makes only one change. Even in such 
cases, for the purpose of the notification where the foot- 
wear is affixed with the brand or trade name of another 
manufacturer, it sha!l not. merely by reason of that fact, 
be deemed to have been made by or on behalf of such 
other manufacturer." 

2.51. The Committee wanted to know whether the shoes manu- 
factured by a bigger factor\. could be passed on to small units and 
declared as having been manufactured by small units. The Finance 
Secretary has replied: - 

"If this were done. then i t  would have been an evasion." 

2.52. Asked about the difference between the sale price of the 
shoes manufactured by Batas in their own factories and those 
manufactured in small scale units on behalf of Bata. the Filiance 
Secretary has replied: - 

4 1  . . . .whether a pair of shoes is produced in the original 
factory in the BATA or in the small scale units, the price 
for the consumer remains the same." 



2.55. The Committee wanted to know the mwhaatm available 
with the Government to check that the amdl acde unita were bmur 
jkk and were not subsidiaries of bigger ones. The representative 
elf the Department of Industrial Dcvelopmcerrt has atated in 
evidence: - 

"The small scale units are registered with the State Directo- 
rate of Industries. In the case of Agra, specifically, we 
have got the U.P. Leather Development Corporation. 
We have also got the Directorate of Small Scale Industries. 
We know most of these units. A large number of them 
are subcontracted to STC. We do know them; they are 
not the offshoots of Bata; tFiis much is certain." 

2.54. Since registration itself was not a conclusive proof, the 
Committee wanted to know what checks the Government exercised 
to ensure that a registered small factury was not benami. The 
Finance Secretary has replied: - 

"The provisions of the exemption notification itself specify the 
conditions under which the exemption is available. If 
these conditions are not met or if there is an attempt to 
have a benami transaction, it wculd be offensive to the 
law. So far as the present case is concerned, we Fiave no 
evidence or reason to believe that Bata are holding these 
as benumi factories; there is no evidence of any sort." 

2.55. Enquired if some registered Arms could ik benumi of big 
concerns, the witness has said- 

"There is a possibility." 

258. Asked if the Batas had small units within their factory 
premises at  Batanagar who enjoyed the concession of exemption 
duty, the witness has stated: - 

"We are not quite aware of it." 

He has added: 

USo tar as we are aware, the sub-contracts are largely in U.P. 
But if there is an attempt, within the B a h  factory prc- 
m b ,  to do this. there would be prim facie, grounds to 
beUwe that there is something to be Investigated." 

257. Asked if there was any machinery to verffy speciAcally 
wbether the unit within the premises of   at an agar factory or 



whether there were small un ib  elsewhere which were enjoying the 
exemption, the Member (Excise) has stated: 

"Tht would be for the assessing o5cer  or the inspecting 
omcer on the spot to go and see that and to satisfy himself 
after the physical inspection!' 

2.58. Subsequently in a note, the Department of Revenue have 
intimated: 

"It has been reported by the Collector of Central Excise, 
Calcutta, that so far as if could be ascertained no small 
scale unit manubcturing footwear exists within the 
compound of the factory of MIS. Bata India a t  Batanagar 
and the question of taking advantage of the exemption 
pr~visions does not, therefore, arise." 

2.59. The Committee desired to know whether it was not neces- 
sary to make investigations to ensure that the small units were not 
benumis of big manufacturer. The Finance Secretary has replied:- 

"Since the matter has been raised, specific checks could be  
done. Till now we have no reasons to believe so." 

2.60. Later, the Department of Revenue. have in a note elaborated 
the position regarding the checks exercised on the small scale units 
which were exempted from payment of duty. Tne position stated 
is as under: - 

"According to Notification 191173 dated 3rd November, 1973, 
fully exempted footwear and parts thereof are exempted 
under Rule 174A from f i e  licensing control applicable 
under Rule 174 9f the Cenfral Excise Rules, 1944. Foot- 
wear produced by or on behalf of a manufacturer in one 
or more factories. including the precincts thereof, wherein 
not more than 49 workers are working or were working 
on any day of the preceeding 12 months and the total 
quivalent  of power used in the manufacture of such foot- 
wear by or on behalf of a manufacturer in one or more 
factorie does not exceed 2 H(-rse Power are exempted by 
Notiflcat:on No. 88/77 dated 9-5-1977 as amended by Noti- 
fication No. 269/77 dated 9-8-1977 from payment of the 
whole of the duty of excise leviable thereon and hence 
the units production such footwear would fall outside the 
licensing control vide Notification 191173. 



m: " 3Wearl);er of sthe unite which &ill- outside the licensing eontrd? 
the preventive p&k attdh'ed to the Collectorate head- 
quarters and Divisional OfRces maintain surveillance on 
&& units, collect information on the possibRitfes of 
Qenanai -transactions to evade the payment of excise duty 
and to exercise cheeks on the admissibility of exemption 
from excise duty." 

'! : - .<  I!' ' 

2.61. The Committee wanted to know the total production of 
footwear by Bata during the last 5 years an4 the quantity got manu- 
actrlml by €h&n through 'the*small scale units. The Department of 
&venue have in a note stated as under:- 

* I 

"The total number of. footwear marketed by M e w s  Bata 
during the last five calendar years i.e. 1972-1976, the 
quantity manufacture4 b g - ~ e s s r s  Bata in their own 
factories, and the quantity got manufactured through 
small @e manufacturers and the percentage that it (the 
qqaptig . . .  got manufactured by them through small scale 
manufacturers) forms to f i e  total quantity marketed by 
Messrs Bata are reported below: 

2.62. Asked if Government had made any independent study of 
the &mate of escapement c f  duty by big manufacturers, the 
Department of Revenue have, in a nate, stated as under:- 



"Yes. R study was got conduoted by the MMWy through 
I +.the DkectoE~of inspection & Audit, &stoms & Central 

Excise, New Delhi who report& that during 1975-76, the 
purchases of Leather Footwear by M/s. Batas and Carona- 
Sahu were valued at Rs. 3,94,58,000/- and Rs. 1,44,17,827/- 
respectively. At the rate of 10 per cent ad valorem, the 
duty on the ~ b o v e  purchases would amount to Rs. 54 
lakhs." 

2.63. Asked whether it was evasion or avoidance, the Finance 
Secretary has stated: 

"We have not concedeh that this is either evasion or avoid- 
ance. If they were liable, it would amount to this sum." 

. . . > - .  

2.64. When pointed out that if it was legal avoidance, what ac- 
tion was taken or pxoposed to be taken by Government. the repre- 
sentative of the bpa r tmen t  of Industrial Development has replied 
in evidence:- 2 . 

"What we are really concerned with is that there are a large 
number of small units which are being provided with 
marketing outlet by the larger units. It is unfortunate 
that on the small scale sector, they have no marketine 
outlet. Therefore, Batas, Carona and STC are providing 
that outlet. In May, 1977, the Ministry of Finance issu- 
ed this notification and as a result of. that notification 
withln two or three mmths a large number of small units 
closed down. We got reports that large number of people 
became pnemploy4. ' h e  Mmisuy of Industry and others 
took up the matter with the Ministry of Finance and as 
a result of that finally this exemption was given w.e.f. 
August, 19'77." 

2.65. The Committee wanted to know as to how it could be en- 
sured that benefit granted to small units was not reaped by big- 
ger manufacurers. The witness has repl:ed:- 

"This could be done by checks." 

2.66. Asked about the consequences which followed as a result 
of withdrawal of exemption notification, the witness has stated: - 

'When the notification was issued in May, 1977, the intention 
was that Bate should pay the duty on the total chunk of 
sales. Unfortunately, the excise is levied at the point of 



pmductioa and, t b d o m ,  i t  went down to the smaller 
unita That b by the very deflnition d "excisew. The 
duty should have been paid by Bata. But it became liable 
to be poId'by the am.lln u d k "  

2.67. Asked whether the s m a h r  units could not pass on the 
duty to Batas, the witness has replied:- 

"Because the smaller units are totally dependent on Bata, 
they had to close down and we were faced with a situa- 
tion where so many people were rendered unemployed." 

2.68. Since Batas were in a dictating and dominating position, 
the Committee enquired about the remedy which was available to 
counter such situation. The witness has stated: 

"The answer to that is that the State should develop market- 
ting of its own." 

2.69. Asked if there was any proposal within the tramework of 
the existing policy whereby it could be ensured that the benefit ac- 
crued only to the small scale units or to the consumers and not to 
Batas, the Finance Secretary has replied in the negative. 

2.70. Enquired if any other arrangement was possible, the wit- 
ness has replied: - 

"If these small scale units sell their products directly." 
2.7 1. Supplementing further, the representative of the Depart- 

ment of Industrial Development has stated:- 

"The small scale sector is now being looked after by another 
Corporation which has been set up, namely, the Bharat 
Leather Corporation. One of the functions of the Bharat 
Leather Corporation is to provide marketing facilities 
solely for the small scale sector, internally as well as for 
exports. The BLC is embarking upon a detailed scheme 
for providing marketing facilities. In fact, we have pro- 
vided in the Annual Plan this year large sums of money 
for building up a marketing network." 

2.72. The Committee wanted to know whether the Government 
owned big manufacturing unit of Kanpur the Tannery and Foot- 
wear Corporation of India, Ltd., got the footwear manufactured 
from smaller units. The repregexhtative of the Department of Indus- 
t r  'a1 Development has replied: - 

"In TAFCO, originally, they used to make shoes themselves. 
Then for some period of time, prior to 1975, they started 
procuring does h m  the small scale sector and putting 



the brand name and them selling. Them we fouad that, 
while they were doing thia and since the system had not 
been perfected, corruption had crept into the system. 
The Board of Directors then took the decision that there 
would no more procurements. For a very brief period of 
time, the TAFCO did embark upon that, but they had 
to abandon it because of the inherent deficiency in the 
system. Placing orders with parties asking them to sup- 
ply directly to a third party without having any quality 
control and the third party rejecting them.. . .  

2.73. Asked why could not Government set up its own quality 
control like BatadCarona, the witness has replied:- 

"Frankly, Sir, it did not succeed because of rampant corruq- 
tion." 

2.74. Subsequently, the Department of Industrial Development 
have in a note intimated the practice followed by TAFCO vis-a-vis 
Bata in the matter of getting their supplies manufactured from 
factories exempted from duty. The contents of the note are repro- 
duced below: - 

"The Tannery and Footwear Corporation of India Limited, 
Kanpur (TAFCO) manufacture only Gents' shoes and 
sandals. In order to have a complete range of products, 
such as Ladies' and Children's shoes, chappals, etc. TAF'CO 
was getting these products manufactured from units 
exempted from payment of Excise Duty. 

The details of TAFCO's purchases from the units referred to 
above during the years 1974-75 to 1975-76 were as 
follows: - 

Purchua made Perm t .gr  
v d w  of 

C$$ty V d w  purchase in 
(RE. in &tion to 

I J h s )  vrrlucof 
TAFCO'r 
own PO- 
duction 



The unouot;of Ex& Duty that would n o d 1  have been paid by TAFCO had tb 
oo& pr001prSd fhm ouraide been muiuhcturcd by T J ~ B G O  tbcmrtlva h~ u follow, :e- 

-- - 

TAFCO have practically stopped procurement of shoes 
fir the civilian market from the small scale units after 
1976, as the procedure adopted did not ensure procure- 
ment of products of the required quality standard. TAFCO 
are, however, in the process of re-organising their Sales 
Department and might resume procurement of footwear 
from the small scale units if found necessary. 

The practice generally followed by Batas in the matt9:r cf 
procurement of footwear from the small scale sector, 

, and that adopted by TAFCO in the past, is a under:- 

Practice fallowed by BATAS Practice followcd by TAFCXI 
* - --- -----.- 

I 2 

(a) Thc dl scale fmtwrar manufacturing TAFCO had no rigid prcrcdurc o i  
uniu are examined by Barn rrgarding their Prrasmcnt of the wcbnical ct mpc - 
tcchntcal cornpetance and advices arc givrn trncc of the $mall r d c  f c w t ~ r u  
to modify certain methods d production manufacturin~ unirs. Ihr normal 
if they hnd it necessary for imprming the practicr followrd i, that of buyrr- 
quality of the products. wlltr arrangrmmt a d  thr rapabilitv 

of :be uniu to meet TAFCO's 
requirements was aswswd by thew 
S : l a  Dcpulmat. 

No icchnical ~ ~ c r  was norn~dly 
given bv TMCQ rn tbt  small scalr 
units un lm such adstancr war cansi. 
drrrd to be nccmsuy for the dwtlcp 
mrnt of thr p r d w t .  

(b) Anrr txing satisfied a b u t  the qualsr\ of Nnrnlallv thr rmall scalr unit* dwrlc~p 
tk pnduct m d  heir u p c i t y ,  the units urn 1- of thrir nwn. or agatrtst 
IUC a k d  to produce a few vmpirs according 7AflCO.r urnplo. which i s  rhrchrd 
ta Ltu daign d i e d  by Bat- or accurding by TAFC:O in orclrr to dctrrminr 
to tbr t'niu' own design. t h r r a p a b i l ~ ~ )  ofthr unit. 

(c) Who sunpla arc a p p r w d ,  thm the cmting TAFCX) normdly umu thr cvrtin(r 
d tbc ptodwt n made d procurement fm the ptlrpou of rrcrruin~np tlrr 
pria u negotiated and f i n d i d .  Or- m l g i n  h r m  thr prwuttrnrnr 
&n then p l d  wilh tbr units urd tht pricr and rhr wtling prirr. Rrrmn- 
f o ( r ~ ~  L mmdactwed by the m a l l  units abtr marpin in t hrcwnn thr 

htim Npplicd by htu. 
"R a m d i n g  to the ciesigm, p t t m u  and spcci- uliing pricr and t r procurtmrnt 

pin ta cmw thr camnir ian of 
dimibuton md rcuilcn m d  rontri- 
bution t w u d s  thr investmat ma&. 



I 2 

(d) In certain uses the raw materials, ouch as TAFCO d o a  not normally lupply 
leather, rubber, rinderies, adhesives, etc. raw material, components, etc. At 
are a h  ~upplicd f y  Batas. times, however, TAFCO rpeci6a 

that their raw material M to be rwd 
which is supplied at  the list price. 

(e) The footwar u manufactured and brand TAFCO allow brand name o o  
name and sclling price affixed and des- their behalf and ve dcsptach im- 
patched to diRcrent Bata?hop, according tructionr for un& the finished 
to the despatch note given by Batas. material directly to their different 

depots in the country wherefirom 
the material is supplied to distri 
buton/dealen. TAFCO n d  - 
depend on feed back informatioy 
from the depots about the q m  
etc. of material procured. 

- - 

2.75. The Committee note that samples of footwear taken out in 
pairs are required to be cleared on payment of duty. However, 
where the sample of left foot is sent out for examination and the 
right foot remains in the sample room, the departmental instractions 
require that the left foot of each pair should he punched with a hole 
in the sole. The Committee are, however, surprised to learn that 
the mquirement of punching the sole of left foot is not enforced in 
the case of shoes produced by M/s. Bate India Ltd. From the in- 
formation furnished by the Department the explanation for this 
exemption is that "This is not being done in this factory and (there- 
lore) n e ~ d  not be insisted upon.'' The Committee are  amazed by 
this reasoning. What is distressing is the fact that the file pertain- 
ing to gear 1959 leading to the issue of Bata Supplement which 
inter alia provides for this specific exemption, is not traceable in 
the Department who have expressed their inability to list out the 
reasons for giving this special concession to Bata factories. This 
concession was given some time in the gear 1959 and since then it 
has not been subjected to any review so far. The committee are 
unable to comprehend the rationale behind such discriminatory pro- 
visions which afford preferential treatment to M/s. Bata India vis-a- 
vb others in the line. 

2.76. Tbe Department's admission that "it is net known whether 
any review of these instructions was carried oat in tbe sixties M 
4mequently" is all the more deplorable. I t  is obvious tbat only 
after the PAC decided to examine this matter, tbe Deputarent had 
reviewed tbe matter and issued Instructions on 30-11-7'1 and 8-1Z-77 
rtrswhrg ths instruttian8 iseued in 1970. The Committee would 
Ults the rsmm for grantha exemption t e  8.h~ to be fully in@- 



gated and rejponsibility fixed for lapse if any. That such exemption 
should have not been reviewed earlier than 1977 is most reprehend- 
ble. 

2.77. The Committee find that M/e. Bata India Ltd., Batanagar 
undea the Collectorate of Calcutta manufactured inter alia one or 
two d h n t  varieties of footwear for testing and sample purposes. 
The assessee usually removed the left foot of such odd pair from 
the factory and sent them to its Salcs Of6ce both in India and abroad 
for the purpose of testing, examination and approval by the experts. 
The remaining right foot of such odd pairs was retained as speci- 
men in the sample room of the factory. The Departmental instruc- 
tions provide that these samples are required to be returned to the 
factory unused because they are issued without payment of duty 
in the first instance. The duty is. however, liable to be paid in case 
the samples are not returned to the factory within 3 months from 
the date of issue. When the factory at Batanagar was inspected by 
the Departmental Internal Audit in June, 1973, it was noticed that 
the footwear cleared as samples on test/examination purposes were 
neither received back in the factory nor duty was paid on them. 
The Committee have been informed that a total duty amount of 
Rs. 1,21,648.00 has been demanded from MIS. Beta on the samples 
cleared during the period from November, 1970 to June 1977 which 
is still pending recovery at various stages. The Commitbee would 
like to be appdsed of the progress made in the realisation of the 
dues in the action taken notes. The Committee? regret that infor- 
mation prior to the period of November 1970 is not available with 
the Department. 

2.78 The Committee note that M/s. Bata India Ltd. have three 
factories a t  Batanagar falling under the Collectorate of Central Ex- 
cise Calcutta, Bataganj in Patna Central Excise Collectorate and 
Faribbad in Chandigarh Collectorate. lIn regard to tbc factory 
a t  Batanagar, the Collector of Central Excise, Calcutta has reported 
that they are maintaining samples of footwear w.e.f. 1-4-1973 and 
the records of samplea of footwear prior to that date are not avail- 
able. WiSb reference to the Batagaaj unit of this amwsee, the Col- 
lector of Central IBrdse, Patna has rsported that they do not d 
any sanpk wfthoclt payment of duty therson. Whatever mmples 
am deqmttW are fromn duty pahl premirws and they therefore do 
not malabin any sample register ta tbe stattltatg form. In tire 
cue of Cdector of Ceotral Exctae, Chendigub it brs besn reparted 
tka M/s. B a b  kadh Ud. da hot elscrr any sampler and hence ds 
not maintain m y  m t c r  for ~ m p l e ~ .  



Tba Commitbe .re at a lass to understand why thc, m o r d  4 the 
samplm Jmered by MIS. Bah India Ltd. from their Batanagar fac- 
tory should not be available to the Committee. A manufacturm is 
required to maintain a register of samples and this is required to be 
scrutiuised by the Department periodically. The Committee ap- 
prehend that neither such a record was maintained by the firm nor 
was it insisted upon by the Department. They would t h e d o r e  like 
the matter to be investigated thoroughly with a view to identify 
the persons responsible for the lapse, fix responsibility and start 
proceedings against them under the law. 

2.79. The Committee understand that one of the pleas put forward 
by MIS. Bata India Ltd. in reply to the demand raised by the Depart- 
ment for the non-receipt back of the samp1.e~~ of footwear is that the 
same were destroyed. In the absence of the record of samples, it 
has not been possible for the Jhpartment to verify the authenticity 
of this statement even though they have not accepted the plea of the 
firm. The omission was first brought to the notice of the Depart- 
ment in July 1973 by the Internal Audit Department of the Calcutta 
Collectorate. But only after 1) years the Asgtt. Collector concern- 
ed had issued orders for realization of duty on samples so cleared 
from the factory. Even then such an important omission was not 
brought to the notice of the Board. What is worse is that the 
account of clearance of samples prior to 1-4-1973 is not available 
with the factory. The Committee desire that the manufacturer 
should be required to maintain all records of clearance in future 
and that systematic and continuous checking of such records should 
be undertaken by the Department. In order to avoid such situa- 
tions in future, the Committee also desire that the samples from 
Batanagar factory may be allowed clearance only on payment of 
duty. This will ensure uniformity of procedure in both the factories 
at Batanagar and Bataganj and also plug the loophole existing at 
presmt for tbe avoidance of duty. According to the information 
furnished, the Collector of Central Excise Bombay in whose juris- 
diction M/s. Carona Saha Co. Bombay falls, had reported that the 
assessee recorded the sample pieces and regular pairs in tbeir RGI 
account and samples were cleared on payment of duty only. If tbe 
procedure could be followed in respect of Camna S&u Co. there is 
no masons why it could not be fallowed in respect d Pkt.a 

EM. TBs Committee &Dd that Batas Footwear Supplement pro- 
vikr t h t  the Dsrign and Sample sectiog abould be visited 3 to 4 
t b a  r month by m r p r t e  amd the stocks of complete pairs and right 
foot compued against the record of designs made and Gate Passes 



brued. Rruring that vhib verifiertPtbi is to be made with rehrence 
to factory's accounts ik regard to the unapproved foetwar destroy- 
ed and approved footwerrr beought to account. 

The Committee have been informed that there is no mention of 
surprise visits in the available records in regard tp Batanngar Unit 
of M/s Bota India Ltd. although such surprise checks -re conduct- 
ed by the Inspection Group of the other Unit at Bahganj on 
17-8-1910, 6-9-1971, 21-7-1972, to 31-7-1972, 154-1973, 16-10-I873 to 
19-10-1973, 23-9-1974 to 30-9-1974. 7. 

2.81. The Committee are unable to understand the reasons for 
non-availability of the records of inspection made in respect of 
Batanagar Unit for 4 years from 1970 to 1974 WBep. the procedure 
provided for one ckeck in a year and the same was done in respect 
of one unit at Bataganj there is no valid reason for not conducting 
such a check in respect of Batanagar unit. The Member Central 
Excise had admitted that "this should have been done". This is a 
serious !apse. The Committee deprecate this lapse and desire that 
appropriate action should be taken against the officials for their 
failure to observe the Department@ instructions in letter and spirit. 

2.82. The Committee find that footwear produced in any factory 
wherein not more than 49 workers are working or working on any 
day of tbe preceding 12 months or the total equivalent of power 
used in the process of manufacturing footwear does not exceed 
2 H.P. are exempted from the whole of duty of excise leviahle 
thereon. These are small scale units which are required to register 
themselves with the States' Directorates of Industries. This exemp- 
tion is also available to those manufacturing units whose footwear 
are d x e d  with the brand or trade name (registered or not) of 
another manufacturer or trader. In other woods, footwear manu- 
fartared by Small Scale Units and amxed with the brand name of 
Butm or any other big footwear manufacturer, will not be treated 
as the product of Batas or any other big footwear manufacturer and 
as such will not be liable to duty. The intention of this exemption 
fir primtrily to help the m a l l  scale manufacturers to market their 
prodrretiaa easily and efficiently. Whfle tba Committee appreciate 
and e n d m  tfie intention of the Govemmsat ts belp theb smalI 
manafacturef, they at the time want that the Covunmcnt 
sbonld be alert to ensure that the provisions of thh  exemption are 
m d  ribused by big mraufacttnsrr by virtue of tWr d o m k n t  '$088- 
tioe. Tbey rrupect that nith thb cremptim, the bigqm prltr =a 
& up d bsnrmi unjb which though .cturlly owned by tlraa 

C - 



a r e  not so shown on the records. The Committee would like the 
Department to e x e r b  more effective vigilance and devise ways 
and  mhrns for maintaining complete surveillance on such units to 
satisfy that none of the units enjoying exemption from duty is 
henami of any big manufactumr. The Committee also desire that 
a thorough investigation may be made by the Department about 
Benami units of large manufacturers and a report submitted to 
.them at an early date. 

2.83. The Committee find that there are a large number of small 
units which are totally dependent on big manufacturers like Batas 
and  Caronas etc. which provide them with marketing outlet. But 
the Small Scale Units can derive the real bendit of the exemption 
from duty granted to them if they have proper marketing outlets 
and are ahle to sell their products directly without the help of larger 
units. The Committee are given to understand that the Govern- 
ment have set up Bharat Leather Corporation whose function inter 
alia is to provide marketing facilities solely for the small scale 
sector internally as well as for exports. This Corporation is said to 
be embarking upon a detailed scheme for providinq marketing 
facilities and the Government have provided a large sun1 of money 
in the Ann~ial Plan for the building up of a marketing net-work. 
The Committee appreciate this step which is in the right direction 
a r ~ d  desire that the Government should make incessant efforts to 
ensure that the desired objectives are achieved in letter and spirit 

2.84. The Committee note that the Government have set up the 
Tannery and Footwear Corporation of India Ltd. Kanpur (TAFCO) 
who manufacture only Gent's Shoes and Sandals. In order to have 
a complete range of products, such as Ladies and Children's shoes, 
Chappals etc. they were getting for sometime these products manu- 
lactured from units which are exempted from payment of excise 
duty. However, they had to abandon this practice of procurement 
because of imperfect system of placement of orders with pafties 
and asking them to supply directly to third party without having 
any quality control and the third party rejecting them. From the 
information furnished by the Government in regard to the compara- 
tive practice followed by M/s Bats India Ltd. vis-a-vis T-. the 
'Committee find that the imperfection was caused inter alia due to 
lack at adequate appraisal of the technical competence of the small 
scale fr.lotwear manufacturing concerns, absence of technical assis- 
tance by T H C 0  to small scale units and non-supply of raw mate- 
rial, comyanents etc. by T A W 0  to thcse units invariably in all 
ceeefi. Committee fail to comprehend the reasons which have 
preve,,tcd TAFCO from all the pre-requisites n*cc'WW 
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for the warktting of the piedvcts of m a l l  scale units when a private 
concorn iiho Aata has been tlh'ln tu do 11 wcorsesfully. Tho Ct~mmit- 
b e  ore convinced that with a closer watch and periodic re+iews of 
functioning TAFCO can show better results. 

LOSS OF REVENUE 
Audit Paragraph 

A manufacturm of cosmetics produced 'mini' talcum powder tins 
of 30 grams capacity and initially cleared them all to a single party 
adopting a nominal assessable value of Rs. 4.62 per dczen tins. The 
powder tins were issued free of cost by the latter to the consumers 
of the latter's products as a sales promotion device. 

3.2. A review of the value of these 'mini' tins adopted for assess- 
ment disclosed that the assessable value adopted was understated 
for the reasons set out below: - 

(i) The cost of the container in which 30 grams of powder 
was packed was itself more than 43 paise per tin while 
the assessable value adopted for tins with powder was only 
39 paise per tin. 

(ii) The licensee had a proposal to export the 'mini' tins 
abroad and had fileil a separate price list of them in 1973 
where in #e ex-factory cost was indicated as Rs. 15.93 per 
dozen which was nearly thrice the r a t  adopted for 
assemmen t. 

3.3. The undervaluation of the product resulted in a loss Of 
revenue estimated at Rs. 1,02,532 on a quantfty of 29,179 dozen tins 
cleared during the period August 1973 to March 1974. 

3.4. The Department of Revenue and Banking have stated that 
the sale price did not fully cover the cost of manufacture of'mini- 
packs. They have added that the supplier having incurred a loss 
on the sale of mini-packs, was paid an ex gratia amount of 
Rs. 84,201 out of the profits earned by the latter company. An 
m o u n t  of Rs. 26,131 being the duty involved on this additional- 
cum-duty value has been recovered by the Assistant Collector. 

paragraph 94 of the Report of the Comptroller-& Auditor 
General of India for the 1975-76-Union Government 

(Civil) Vol. I-Indirect Taxes] 
3.5. MIS. Chesebrough Ponds (Inc.) Madras who are not an 

I d a n  ~ o m b a n v  but come under FERA produced Pond's Dream - " 
Plower Talcum powder in mini tins each containing SO grams of 
powder for clearance to MIS. Brooke Bond India Ltd., Calcutta, who 



in turn, distributed them free of cost alongwl'th th& own przilluct 
'Bru'. The tins bore the inscription 'nee with Bru'. 

3.6. During the local audit of the unit (May, 1974), it was noticed 
that the assessable value of the mini tins of 30 grams each sold to 
MIS. Brooke Bond (I) Ltd. in pursuance of an arrangement was 
worked out at 'Rs. 4.82 per dozen i.e. 38.5 paise per tin. The cost of 
the container in which 30 gms of powder was packed was itself 
more than 43 paise per tin while the assessable value adopted 
for tins with powder was only 39 paise per tin. I t  was also 
observed that some of these mini packs were proposed to be exported 
and the ex-factory price declared by the manufacturer in 1973 for 
these 30 grams tins and approved by tlie department was Rs. 15.93 
per dozen. Based on the value approved by the Department for 
export purposes, the loss of 'revenue due to undervaluation in respect 
of clearances of 29,179 dozens of mini tins to MIS. Brooke Bond India 
during the period August 1973 to March 1974 was estimated at  
Rs. 1,02,532. In reply to an objection initially raised in audit, the 
Assistant Collector of Central Excise Madras 11, Division in his letter 
dated 20-12-74 stated: 4 

"This price of mini Dream Flower Talcum (30 gms, net) was 
agreed to by MIS. Chesebrough Ponds in the wake of 
their 'tie up proposal' materialising with MIS. Brooke Bond 
India Ltd.. . . . I am satisfied that this r a b  contract price 
was based on trade considerations alone and does not 
involve any special relationship between the buyer and 
the seller.. . . . In view of this, there is no necessity to go 
into the 'cost construction' for anriving at the assessable 
value." 

3.7. According to Audit Paragraph, the nominal assessable value 
was adopted at Rs. 4.62 per d a e n .  When asked how this value 
was adopted, the Member (Excise) has replied:- 

"It is not really 4.62. It was Rs, 3.93 per dozen tins. It was 
even less than Rs. 4.62. I will give the details. It was 
actually Rs. 3.93 for a part of the consignment and Rs. 3.23 
for the other part. This actually arose consequent to a 
change in the duty. To begin with, they had a price list 
where they skwed the ex-factory price inclusive of 
excise duty as Rs. 6 per dozen tins. On that there is 
30 per cent discount which amount to Rs. 1.80. That comes 
to Rs. 4.20. This was the price inclusive of duty i.e. after 
payment of duty. Therefore taking the duty element 
which comes to Rs. 0.97, it comes to Rs. 3.23 per dozen." 



3.8. Enquired about the reasons for the different prices of Rs. 3.93 
and Rs. 3.23, the witness has explained: - 

"Subsequently, after some sales had taken place they fled a 
fresh price list in which they, had allowed a discount of 
5 per cent only and shown the duty applicable from 
1-3-1974 when an auxiliary duty which is equal to 50 per 
cent of the basic duty was levied. And they still kept 
their list price at Rs. 6 per dozen. Then they reduced 
their discount to 5 per cent. By making the same type of 
calculation, the assessable value came to Rs. 3.93. Part 
of it was at that price. and the other at Rs. 3.23. The 
total quantity cleared was 29,170 dozens. I t  was 23,647 
dozens a t  the assessable value of Rs. 3.23 per dozen, and 
the balance at Rs. 3.93 per dozen." 

3.9. At the instance of the Committee, the Department of 
Revenue have in a note furnished copies of letters dated 194-1973 
and 44-1974 under which the price list No. 2/73 and 10174 were 
submitted to them by M/s. Chesebrough Ponds' (Appendices X and 
XI) 

- 

3.10. Asked if the goods were also sold by them in the market a t  
that price, the witness has stated: - 

"So far as this was concerned, it was a special consign- 
ment.. . . .of "free with Bru". I t  was specially ordered 
brooke Bond giving it as an added attraction i.e. as a 
gift along with their jars of Bru Coffee. These were not 
meant for sale in the market." 

3.11. Enquired if they themselves sold similar products directly 
to consumers, the witness has replied: - 

"Earlier, they cleared about 5,000 tins in the market. But 
they were not marked 'free with Bru'. Otherwise they 
were the same. It  was again given as a free sample. But 
in an earlier price list, the price was declared as Rs. 61- 
per dozen, with a discount. i.e. a t  Rs. 3.23 per dozen. At 
that time, the facts were not known to the Collectorats. 
Thqr then knew that thev had filed a price list and a 
letter. The letter is dated 1941973." 

3.12. Elucidating the position in this connection, the Finance 
Secretary has added: - 

"In k t ,  the Audit paragraph refers to the Brooke Bond case. 
The Brooke Ebnd case started in Septembr 1973. In April 
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1973 i.e. about 5 months earlier, they had established 
price in respect of certain samples identical to this. In 
this earlier case, they declared to the Excise authorities 
that this was intended to given free, by their dealers; but 
that they would be invoicinng their dealers a t  this price. 
So, the transaction value of Rs. W- per dozen was accept 
ed a t  that stage, and the price was established, because 
at  this stage, the Excise authorities were given the im- 

pression that it was being sold to the Chesebrough Pond 
dealers, at  Rs. 6/- a dozen. It  was accepted by the Excise 
authorities. And, therefore, when the September trans- 
action came on the basis of the earlier transaction, the 

same price list was accepted. A question may be raised 
in respect of the first transaction, rather than in respect 
of the second transaction.'' 

3.13. The Committee further desired to know the special consi- 
deration which led the assessee company to supply mini tins to 
Brooke Bond. In a written note, the Department of Revenue have 
stated: - 

"M/s Chesebrough Pond's had brought out the mini tins of 
Dream Flower Talc for supplying it free with their 
own products to selected potential consumers as samples 
(especially of the Dream Flower Talcum Powder family 
size). On being approached, they agreed to sell these mini 
tins of Dream Flower Talc to M/s Brooke Bond India Ltd. 
manufacturer of Bru Instant Coffee, who wanted to give 
one mini tin of talcum powder as a free 'premium' with 
one of their quality tea lines or with their 'Instant' coffee." 

3.14. In regard to the contract price agreed to bc!.;.een the two, 
the Department of Revenue have in a written note stated:- 

'The price of Rs. 61- per dozen less 30 per cent discount was 
agreed to between M/s Chesebrough Pond and MIS. 
Brooke Bond India Ltd. for supply of two lakhs tins of 
minipack containing 30 grams of talcum powder." 

3.15. Asked whether there was some common interest between 
the two, the Department of Revenue have in a note dated:- 

"One reason for the low price could be what has been ad- 
vanced by M/s Chesebrough Pond's Inc. themselves, name- 
ly that the scheme also helped to promote sales of their 



own product, viz., Dream Flower Talc. Therefore it'would 
not appear to be correct to draw the condusion, based 
only on the fact of the low price at which the tins were 
sold, that there was some other common interest between 
the two firms." 

3.16. The Committee asked about the procedure for determina- 
tion of the assessable value and the checks exercised by the Depart- 
ment before approval of such values. The Department of Revenue 
have in a note furnished the following details:- 

''The broad procedure for determining the assessable value 
under w t i o n  4 of the Central Excises & Salt Act, 1944 
as it stood prior to 1-10-1975, i.e. the period involved in 
the present audit para and the checks to be exercised by 
the 'Department while approving such values has been 
laid down in the Ministry's instruction, Ministry of Fi- 
nance (Directorate of Inspection, Customs & Central 
Excise) F. No. 509/1/727 dated 10-2-1972 (Appendix II)." 

3.17. The Committee wanted to know the instructions of the 
Board on the subject of furnishing break-up of the cost of a pro- 
duct. In a written note, the Department of Revenue have intimat- 
ed as under: - 

"The Ministry's Board's instructions in this connection are 
contained in the Ministry's letter F. No. 36/45/6&CX-I 
dated 14-11-1988 (Appendix XII). As seen from these in- 
structions the break-up of the cost etc. would become re- 
levant only when there was no sale oP an article." 

3.18. The Committee wanted to now whether break-up of the 
assessable value of the products manufactured by Chesebrough 
Pond$ such as cost of container, cost of the main product i.e. Tal- 
cum Powder, cost of packing and post-manufacturing expenses, was 
available with the Department. The Department of Revenue have 
in a note stated as follows:- 

"It is reported by the Collector concerned that the break-up of 
the assessable value is not available with the Department. 
I t  is, however, reported that while filing the price list 
No. 3/73, the assessee in their letter dated 23rd November, 
1973 (Appendix XIII) had furnished a statement indi- 
cating the break-up of the postmanufacturing expenses, 
duly certified by the auditorrr. According to the same, the 



post-manufacturing expenses worked out to 30.34 per cent. 
But the abatement toward$ these cost manufacturing 
charges was not finally allowed." 

3.19. Enquired whether any proExma had been devised to indi- 
cate the details of cost structre etc. to avoid omissions in the deter- 
mination of assessable value, the Department of Revenue have in a 
note stated: - 

"According to section 4 of the Central Excises and Salt Act, 
1944 as  it stood a t  the material time, the assessable value 
for the purpose of Central Excise levy should be deter- 
mined with reference to the ex-fact03 wholesale cash 
price, if any, if the wholesale cash price is available, it 
would constitute the assessable value, and it would not be 
necessary to go into the cost structure etc. Only when 
the goods are not sold, e.g. used for the captive oonsump- 
tion, etc. and when the actual sale price is not available, 
would the assessable value have to be determined with 
refernce to the cost of manufacture and addition of the 
reasonable margin of profit. Hence the question of giving 
details 'sf cost structure did not arise, where the actual 
wholesale prices were available and no proforma was 
prescribed for the purpose. When the goods were not 
actually sold but used for captive consumption, the 
manufacturers were required to file statements of the 
cost structure duly certified by an independent Chartered 
Accountant or Cost Acwuntant. No proforma was pres- 
cribed for this purpose." 

3.20. The Committee wanted to know whether the Department 
could reject the assessable value furnished by any firm and if there 
were instances of such type. The Department of Revenue have in 
a note stated:- 

"Sub-rule (2) of rule 173C of the Central Excise Rules, 1944 
states. 'The proper officer shall approve the price list after 
making such modifications as he may wnsider necessary 
so as to bring the value shown in the said list to the 
correct value, for the purpose of assessment as provided 
in Section 4 of the Act.' It  implies therefore that the 
officer does have the power to modify the price list to 
the extent as considered necessary. While carrying out 
the modifications, the oficer can refuse to accept the 
assessable value declared by the bsessee in the price list 
submitted for approval, after following the principles of 



natural justice by affording an opportunity to the assessee. 
to explain either in writing or in person why the value 
declared by him shoiuld not be rejected and a different 
value approved. In the event of his price list not being 
approved, the assesse can avail himself of the remedy of 
appeal and revision under sections 35 and 36 of the Central 
Excise and Salt Act, 1444 There would be quite a num- 
ber of instances t3f non-acceptance of values declared in. 
the price list submitted by the assessees for approval." 

3.21. he Committee wanted to know how the price quoted initial- 
ly by the manufacturer was accepted in April 1973. The Finance 
Secretary has stated in evidence: - 

"If no price had been established, it would have been the 
duty of the department to assess the price, and they would 
have assessed it correctly. Since they reported that 
transactions had been established a t  Rs. 6 per dozen, this 
was treated as a sale and the price had to be accepted." 

3.22. The Committee are given t3  understand that the Depart- 
ment of Revene and Banking in their letter No. F.232/224/76-CX 7 
dated 21st February. 1977 read with letter No. 233/73/77-CX 7 dated 
5th Novmber, 1977 addressed to Audit, had accepted that the sale 
price which was lower than even the cost of container, did not 
fully cover the cost of manufacture of minipacks. The Department 
stated that there was no relationship between Chesebrough Ponds 
(Inc) Ltd. and Bmoke Bond India Ltd, and that the latter were not 

favoured buyers, the sale having been contracted in  the normal 
course at  a m ' s  length on principal to principal basis. It was also 
stated that the supply of mini packs with 'Bru' coffee would serve 
the purpose of advertisement of M/s Chesebrough Ponds Product, 
and that it was possible that because of this they sacrificed a portion 
of their cost of manufacture. It was further pointed out that 
where there was an actual sale at  arm's length, the sale price 
necessarily had to be reckoned for the assessable value even if 
the product was sold at a loss. 

3.23. The Committee wanted to know if any action was taken b) 
the Department to ascertain the reasms for the fixation of the 
unduly low prices in this case. The Department of Revenue have, 
in a note stated:- 

"The price of %. 6/- per dozen less 30 per cent Trade Dis- 
count for the Pond's Dream Flower Talc mini packs was 
initially approved on the basis of price list No. 2/73 file&' 
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by M/s Chesebrough Ponds together with a covering 
letter of the same date. This price list was not with 
reference to sales to MIS Brooke Bond. The letter stated 
that the minipack will be invoiced to all dealers a t  
Rs. 61- per dozen and a trade discount of 30 per cent 
(However it came bo light subsequently that the actual 
arrangement was that the dealers did not ultimately bear 
het cost of these tins. As explained by the assessee 
subsequently, the dealer was invoiced in accordance 
with the price list and the amount was "charged" t:, the 
dealer's current account. Subsequently when the dealer 
had completed free delivery of the goods to the con- 
sumers, he was given a reimbursment by a credit to his 
current account for the full value of the goods involved). 
The Department was at that time accepting the price a t  
which M/s Chesebrough Pond's were selling their pro- 
ducts to this dealer. The price quoted for the mini- 
packs viz.; Rs. 61- per dozen with 30 per cent discount 
was also accepted without investigating whether it 
could be considered unduly low. Subsequently, when 
sales started to be made to Brooke Bond from 6th 
September, 1973, there was no need for M/s Chese- 
brough Pond to file a fresh price list as the price had 
already been apprned  and the occasion for investigating 
into the transaction did not arise at that stage." 

3.24. According to Audit Paragraph the licencee had a proposal to  
export the 'mini' tins abroad and they had filed a separate list of 
them in 1973 wherein the ex-factory cost was indicated as Rs. 15.93 
per dozen which was nearly thrice the rate adopted for assess- 
ment in this case. Asked why that price was not taken into ac- 
count fsr the determination of the value in this case, the Member 
(Excise) has replied : - 

"We pointed out that this is not correct. This export price 
list was not for Talcum powder. It was for face powder, 
n different commodity. They have been selling both 
face pourder and talcum powder. Weight for weight the 
price for face pswder has been higher than t h 4  of talcum 
powder. The tins would be the same. In their price 
lists one type is face powder and another talcum powder. 
The difference in price can be attributed largely to the 
fact that one is face powder and the other talcum 
powder." 



3.25. Asked about the extent of difference in the prices of 
&Icum and face powder, the witness has replied: 

"With regard to the list of 1974 $or talcum dream flower of 
196 grams the selling price is shown as Rs. 62 per dozen; 
for faee powder for 82 grams is shown as Rs. 60 per 
dozen; it is more than double. Actually most of the 
price was due tomthe tin, the actual cost of the powder 
was only 10 lor 12 per cent. So pro data calculation on 
the basis of the weight would not be strictly accurate." 

3.26 Explaining the position further in this omnection, the De- 
p r t m e n t  of Revenue have in a note stated: 

"What the licensee had proposed to export were not mini 
tins of talcum powder but mini tins of face powder 
which was a different product. The ex-factory price of 
Rs. 15.93 per dozen indicated by the assessee for the 
purpose of export of face powder of 30 grams pack, can- 
not be applied to talcum powder of 30 grams. pack and 
therefwe the comparison with the export price of face 
powder was not justified." 

3.27. The Committee wanted to know why the Department did 
.not compare the prices when 90 per cent of the total cost consti- 
.tuted the cost of the tins and it was identical. The Finance Secrc- 
rtary has replied: - 

"In the month of April, 1973, these facts were not known. 
At the next stage, they did not think that it was such a 
transactfm which attracted their attention." 

3.28. The price adopted for the initial clearance was Rs. 3.93 
-per dozen for a part of consignment and Rs. 3.23 per dozen for 
another part of the consignment which worked out to 27 paise per 
tin. Asked whether it would not arouse suspicion in case a tin of 
t h e  type was supplied at below cost for 27 paise only, the Member 
(Excise) has replied: - 

"The company had said this would serve the purpose of 
developing their product also h a u s e  in the process of 
developing Bru, samples of Ws would get distributed 
to consumers and possibly have a positive effect on the 
sale of Ponds' products. Each was interested in deve- 
loping its own product." 



3.29. Further asked whether a party could be allowed to sell an 
item costing Rs. lo/- at Rs. 2/- only, the Finance Secretary has 
stated:- 

"They can do whatever they like. The point is that the 
Department accepts the first transaction as the bonafide 
sale transaction because there are a large number of 
dealers and they were not dealing with one sole distri- 
butor." 

3.30. The Committee wanted to know the alternatives available 
to the Department in case an assessee declared a ridiculously low 
figure as assessable value. The Department of Revenue have in a 
.written note stated:- 

'If the excisable goods are actually sold, the assessable value 
has to be determined according to Section 4 of the Cen- 
tral Excises & Salt Act, 1944 on the basis of the actual 
sale price. If the manufacturer chooses to sell the goods 
at a loss (below the actual cost of manufacture) because 
of any reasms such as distress sale or glut in the market 
or as a trade sample, such a price if genuine and open 
to any buyer would have to be accepted for the purpose 
of assessment even if it is less than the cost of manu- 
facture, however, where it appears that the sale price 
declared by the manufacturer is not a genuine open 
market price, it would not be accepted for assessment 
and the assessable value would have to be determined 
under Secti.on 4(b) as it stood prior to amendment of 
Section 4 of Central Excises and Salt Act, 1944." 

3.31. When asked as to how the concept of relationship between 
two firms was assessed, the Finance Secretary has replied:- 

"The relationship would come in wben the profit made by 
the one is enjoyed by the other, that is the concept." 

3.32. On being asked as to when the Department would accept 
the price quoted by the firms without any questioning, the Member 
(Excise) has replied: - 

"If they are not directly or indirectly related, there is no 
financial link between them and there is no suspicion of ,' 
any surreptitious transaction or underhand passage or 
money." 
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3.33. The Committee were informed during evidence that there 

was no assessment made of the second transaction. The acceptance 
of the price of Rs. 6/- was on the Arst transactilon with their own 
dealers. In this context the Committee wanted to know whether 
the manufacturer had masterminded the first transaction in order 
to prepare ground for the other. The Finance Secretary has 
stated:- 

"But the size would not justify it at all. According to their 
letter, the packet was not for sale, i t  would be distri- 
buted to select potential consumers. I t  was an ambigu- 
ous letter. We have interpreted it to mean that they 
would sell to their dealers. They are now claiming that 
they meant it as part of sales promotion." 

3.34. Asked if a transaction without consideration was not bona 
fide, the witness has replied:- 

"We are taking that view now." 
3.35. In the same context he added:- 

"Today it is not an uncommon practice that you try to pro- 
mote one produce which is new to the market by offering 
another product which is not new. Dream Flower Talc 
was alreadv a well known product, Bru was new. Thev 
are pushing Bru and they give away a better known 
product. That does not establish necessarily that the two 
companies are inter-related. We have other examples of 
people giving away glasses, spoons, vacuum flasks etc. 
when there is necessarily no relationship between the 
two companies." 

3.36. Since the second transaction was stated t o  have been 
accepted because of the first one, the Committee wanted to know 
whether the first transaction with the dealers was not master- 
minded to prepare the ground for the second transaction as a 
handle to get a bigger transaction sanctioned. The witness has 
informed during evidence: - 

"In his case it has now been established after adjudication 
that in respect of the first transaction Chesebrough Pond 
had made some inaccurate statements to the depart- 
ment, and in the second case they did not disclose that 
Brooke Bond had subsequently paid them a higher sum 
of money. This has come to light now and so act im 
is being taken to recover the duty from them, 'and we 
are a h  considering prosecution." 
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3.37. Asked about the result of the verification of the relevant 

documents, the Department of Revenue have in a fiote stated as 
under: - 

"It was found that MIS Chesebrough Pond's had actually 
invoiced the mini tins of Dream Flower talc powder sold 
to M/s Brooke Bond India Ltd., a t  the declared price of 
Rs. 6/- per dozen less 30 per cent discount and subse- 
quently at  the same price less 5 per cent discount. Later 
on it came Do light that M/s Chesebrough Pond's had 
been paid on additional amount of Rs. 84,201.06 by M/s 
Brooke Bond." 

3.38. Asked about the special circumstances for this payment 
over and above the sales price approved earlier, the Department 
of Revenue in a note have stated thus: - 

"From the available documents and in the explanations given 
by the M/s. Chesebrough Pond, it is seen that they had 
initially agreed to sell the mini tins to M/s. Brooke Bond 
India LM. at Rs. 6/- per dozen less 30 per cent discount. 
M/s. Chesebrough Pond's however incurred a loss in the 
transaction as the sale price was less than the cost of 
manufacture. I t  appears that as a result of the tie-up 
programme of supplying one mini tin of talcum powder 
free with one bottle or jar of Bru, M/s. Brooke Bond 
India had bumper sales of the product "Bru Coffee" and 
were considerably benefited by this scheme. It is report- 
ed that M / s  Chesebrough Pond had approached M/s. 
Brooke Bond India Ltd. for compensating their loss at  
least to some extent, in view of the considerable benefits 
which MIS. Broske Bond India had gained as a result of 
the tie-up programme and M/s. Brooke Bond agreed to 
compensa.te them to the extent of about half of the 1 0 s  
of about Rs. 1,70,000/- incurred by M/s. ~hesebrough 
PondVs Inc. Thg. actually paid an additional amount of 
Rs. 84.201.06 to M/s  Chesebrough Pond's Inc, in June 
1974." 

3.39. While disputing that the export price of Rs. 15.93 per dozen 
should be adopted as the assessable value, the Department of Reve- 
nue had themselves informed Audit tha.t by adopting the basis of 
cost of manufacture plus the margin of profit, the cost of manufac- 
ture duly certified by the Chartered Accountant came to Rs. 6.81 
and with the addition of margin of profit of 15.72 per cent the assess- 
able value would work out to Rs. 7.88 per dozen. A show cause 



notice had been issued far the differential duty on the basis of 
Rs. 7.88 per dozen on 29170 dozens cleared to MIS. Brooke Bond. The 
Committee wanted to know how the under valuation came to the 
notice of the Department and the action taken by them in the 
matter. The Department of Revenue have in a note furnished the 
following information:- 

"The fact of under valuation came to the notice of the Depart- 
ment as a result of the audit objection. A show cause 
notice was issued demanding the differential duty of 
Rs. 49,793.72 based on the revised assessable value of 
Rs. 7.88 per dozen which was determined on the basis of 
the cost of production of Rs. 6.81 per dozen as given in a 
cost sheet verified by a Chartered Accountant and fur- 
nished by the company (Appendix XIV) with the addi- 
tion of a margin of profit at the rate of Rs. 15.72 per cent 
which was the overall profit margin of the company dur- 
ing 1973. M/s. Chesebrough Pond have paid the short 
levy of Rs. 49,793.72. No prosecution has so far been 
launched in this case." 

3.40. Asked if the Department had come across any such cases, 
the Department of Revenue have in a note stated as under:- 

"All the Collectors of Central Excise were requested to report 
similar cases where a manufacturer of a particular excis- 
able product manufactured and cleared during April 1972 
to March 1977, the same product in quantities/ sizes vary- 
ing from the one normally manufactured, cleared and 
marketed by him, for supply to another manufacturer, for 
free distribution or otherwise alongwith the product of 
the latter. According to the reports of the all the collec- 
tors of Central Excise, except Kanpur there was no such 
case in their Collectorates. 

The Collector of Central Excise, Kanpur has, however, report- 
ed tha.t M/s. Unichem Laboratories Ltd.; manufacturing 
'Uni-protein' powder falling under T.I. 1-B dealing with 
P or P Food, were supplying 50 grams pack to their cus- 
tomers free. From 10-S74 the assessable value of 200 
grams, 100 grams and 50 grams packs of uni-protein 
powder were Fb. 9.09, Rs. 5.45 and Rs. 2.75 respectively. 
Reportedly, the as~essa~ble values were enhanced on 
22-10-74 in regard to 200 grams and 100 grams packs to 
Rs. 11.36 and 6.73 respectively, though the assessable 
value of 50 grams pack continued to remain the same. 
Though the Accountant General Uttar Pradesh, has con- 



sidered this as a case of loss of Rs. 14,701.00 ih respect of 
50 grams pack upto 31-1-1975, on the basis of pro-rata calcu- 
latilons from 100 and 200 grams packs, the Collector haa 
reported thalt the lower price declared by the party is 
based on the cost of manufacture plus margin of profit of 

' 4  per cent which was considered reasonable keeping in 
view of the fact that the party is not charging any price 
for the smaller pack (50 grams). Consequently the Col- 
lector has not admitted the loss alleged by the A.G. Uttar 
Pradesh and the issue is reported to be under correspon- 
dence. However, strictly this is also not a case where 
a manufacturer of a particular excisable product manu- 
factured and cleared during April 1972 to March, 1977 the 
same product in quantitieslsizes varying from the one 
normally manufactured, cleared and marketed by him, 
for supply to another manufacturer for free distribution 
or otherwise alongwith the product of the latter, as re- 
ported by the other Collectors.'" 

3.41. The Committee find that Chesebrough Pond (Inc) Madras 
produced Pond's Dream Flower Talcum Powder in mini tins each 
containing 30 grams of powder. In April 1973 they declared to the. 
Excise authorities that it was intended to be given free by their 
dealers but that they would be invoicing their dealers at Re. 6/- 
per dozen. The transaction value af Rs. 6/- per d e n  less 30 per 
cent trade discount was initially approved on the basis of price list 
No. 2/73 fded by M/s Chesebrough Pond on 194-1973. It  was accep- 
ted at that skge  by the authorities under the impression that i t  
was being sold to the Chesebrough dealers at Rs. 6/- per dozen. 
Subsequently, it came to light that according to actual arrangement 
the dealers did not ultimately bear the cost of these tins. The dealers 
were invoiced in accordance with the price list and the amount was 
"charged" to the dealer's account. When the dealer iventually com- 
pleted free delivery of the goods to the consumars, be was given a 
reimbursement by a credit to his current account for the full value 
of the goods involved so that, in effect, there was no sale between 
tbem and their dealers. The Committee would like it to be examin- 
ed whether this was permissible under Section 4 of the Excise & 
Salt Act. 

3 4  Later on M/s Chesebrough Ponds manufactured the same 
mioiFtins and supplied to M/s Brooke Bond India Ltd., Calcutta 
from September 1973 onwards who in turn distributed them f r m  
of cost alongwith thdr  own coffee product 'Bru'. The tins bore the 
inscription 'free with Bru'. The entire transaction was a tie up 
arrangement and was obviously meant to promote the sale of each 



#other's product. The supply was made at the rate approved on the 
'basis of the price list No. 2/73 filed in April, 1973 and no fresh price 
'list was filed for this purpose. . . 
. . 3.43. According to Sub-Rule (2) of the Rule 173(c) of the Central 
Excise Rules, 194% the proper Officer has to approve the price list 
after making such modifications as he may consider necessery so 
a s  to bring the value shown in the said list to the current value, 
for the purpose of assessment as provided in Section 4 of the Cen- 
tral Excises & Salt Act, 1944. If implies therefore that the OtRcer 
does have the power to modify the price list to the extent as consi- 
dered necessary. While carrying out the modifications, the Ofiicer 
can refuse or accept the assessable value declared by the assessee 
'in the price list submitted for approval, after following the princi- 
ples of natural justice by affording an opportunity to the assessee 
t o  explain either in writing or in person as to why the value dec- 
lared by him should not be rejected and a different value approved. 
Price lists for contract ~ r i c e s  are to be checked witli the price wnge 
of that type of article with reference to contract deeds and where 
-the prices quoted in the contract deeds under check are abnormally 
'low, Sector Officer has to take up the matter with the factory and 
ensure that the prices are genuine. The assessable value under Sec- 
tion 4 may either be deduced on the basis of market prices for the 
articles of like kind and quality or by means of the ~rinciple d 
costing. 

3.44. The Committee regret to note that even when the Depart- 
ment had come to know that the mini packs were being supplied 
to the Brooke Bond Co. under what could be termed as a 'contract 
deal' the aforesaid elaborate and comprehensive procedure for 
determination of assessable value was given a go byq and the 
price qpoted for mini-packs viz. Rs. 61- per damn 'with 30 per tent  
discount was accepted without investigation whether it could he 
considered unduly low. Explaining the reasons, therefore, the FI- 
name Secretary informed during evidence that "if no price had been 
established, it would have been the duty d the department to assess 
the price and they would have assessed it correctly. Since they 
reported that transaction had been established at Rg. a/- per dam), 
this mag be treated as a sale and the price had to be accepted." In 
regard to the supplies made to Brooke Bond at that price the De- 
partment has intimated W h e n  d o l l  started to be made to Brooke 
Bond from 6-9-73, there was no need for M/s cheeebroudr Pond 
to file a fresh list as the price has already been approvad and the 
occasion fm investigating into the transaction did not arise at tl-t 
stage." I b e  Committee! feel that the Excise authoritia should 
have waken up in time nnd asked the caopany to submit h a h  
price fist. 



3.45. The Department has conceded that the sale price which w9s 
lower than even the cost of container did not fully cover the coet 
of manufacture J mini-packs. I t  means that the department had 
knowledge of under-valuation ab-initio but they refrained from 
making any investigation in regard to the proper valuation ar to 
take remedial steps necessary for the upward revision of the price 
quoted by the manufacturer. The fact that because the sale was 
made otherwise than for monetary considerations should not have 
made the Department so complacent as to ignore the observance of 
departmental instructions in this regard. The Committee desire that 
a probe should be made with a view to fix the responsibility a t  
vafious levels for appropriate action. 

3.45. According to the Finance Secretary "as subsequent events 
have revealed the manufacturer had made inaccurate statements 
to the department in respert of the first transaction when ,there 
was actually no sale to the dealers. In regard to the second trans- 
action they did not disclose to the Department the fact of having 
received a higher sum of money." The Committee greatly deplore 
the lack of vigilance which resulted in heavy loss of revenue to the 
tune of more than one lakh of rupees. 

3.47. The Committee have been further informed that the manu- 
f a~ tu re r  had a proposal for the export of mini tins abroad for which 
they had filed a separate price list in J973 wherein the ex-factory 
cmt was indicated as Rs. 15.93 per dozen which was two and half 
time, the rate viz. Rs. 61- adopted for assessment in this case. The 
minhtins for export however contained face powder which was 
different from talcum powder and the Department had come for- 
ward with the plea that "the ex-factory price of Rs. 15.93 per dozen 
indicated by the assessee for the purpose of export of face powder 
of 38 gms. pack cannot be applied to talcum powder of 30 gms. 
pack and therefore the comparision with the export price of face 
powder was not justified." The Member (Excise) has, however, in- 
formed the Committee during evidence that the actuai cost of the 
powder in both the containers was 10 or 12 per cent only. He fur- 
ther stated that the price of talcum dream flower of 196 gms. was 
shown as Rs. 62/L per dozen in 1974 and that of face powder for 
82 ?ins. as Rs. 60/- per dozen. Assuminq. therefore, that the cost of 
talcum p w d e r  was less than double of face ~ o w d e r ,  the Committee 
find it difficult to agree that 10 to 12 per cent contents of the mini 
tinq have led to the determination of assessable value for 
Talrum Powder tin at such low level as Us. 6/- per dozen. The Com- 
mitte feel that the price list for the export of mini-tins available 
w:th the Department should have been compared with the  rice list 



filed by the manufacturer in April, 1973 for adolption of the correct 
asswable value. That after disputing the aaoption of export price 
of Rs, 15.S per dozen for determination of assessable value suggest- 
ed by audit, the Department had themselves re-assessed the value 
at Rs. 6.81 per dcnen on the basis of cost of manufacture etc. certi- 
fied by charted accountant shows that the scrutiny needed was 
lacking initially. The Committee, however, note that the Chese- 
brough Ponds have promptly paid the short levy df differential duty 
of Rs. 49,793.72 demanded by the Department. The Committee 
would however like the Department to make a thorough probe with 
a view to ascertain the reasons for this initial lapse and issue neces- 
sary instructions to make the procedure foolLproof to obviate the 
chances for recurrence of such instances in future. 

3-48. The Committee would also like to draw attention to their 
earlier recommendation made in paragraph 1.29-30 of their 90th 
Report (5th Lok Sabha- wherein they had desired that with a view 
to avoiding omissions in determining assessable values a suitable 
proforma indicating various details should be devised so rts to make 
the assessee furnish break up of the cost. The Committee are dis- 
tressed to find that no such p r ~ f o m a  has been devised so far with 
the result that the break-up of the cost of the products of M/s 
Chesebrough Pond are also not available. Had such a proforma 
been. devised the break-up of the cost of the product would have 
heen available to the Department and the omission of the type, as 
has happened in the instant case for the determination of the proper 
assessable value, would not have occurred. The Committee desire 
that the Department should move \wiftly in the matter and ensure 
that the proforma for the purpose is devised without any further 
delay. 

27th April, 1978 
7th Vaisakhcr, 1900 ( S ) .  

C. M. STEPHEN, 
Chairmnn, 

Pubtk Accounts Committee. 



APPENDIX I 
(Vide Para  I .6) 

Statement showing effective r a t a  of basic, special auxiliary and additional dutics on ciga- 
rettes in force from time to time since 1970 

. - - - - - - 
Effective rates H 

Cigarettes of which the value per thousand - 
Basic Spl. (As O/b of additional 

BED) 

1970 (with effect from 1-3-70) 
(i) Exceeds rupees z j . . 125% 10% 24% 

ad valorem ad  valorem 

(ii) Excrrds rupees 9 .50  but does not rxceed 80 Oj, 109; 15% 
rujxes 25 ad  valorem ad  valorem 

1 : ; )  Does not exceed Rs. g 50 42112% 10% 5 %  
ad valorem ad valorem 

rq71 (with effrct from 29-5-71) 

(ii) Excrc*ds rupt-es 3n but clors not rxrrrd Rs.40 13s0,,  20?,, G o y : ,  
ad valnrrm a d  valorem 

(iii) Eurrwi.; rupt-cs 2 0  but docs not rxrr rd  qsO, 20°;, 30°,, 
Ks. 30. ad va l~~r r rn  ad valortm~ 

(iv) Ex~.c.rrl rulwc.~ 20 bat do?:: not cxcrwl q5",, 20°,., vn0 
Ks. 30. ad valorrm ad valorem 

(v! ExcrrcL r~cprtv t o  b11t ducu nr b -xcercl y~" , ,  2(ln,,  2 5 O , ,  
Rb. P O .  at! \ . a lo~mi  at! \.alnrrni 

Ciqarc.rtrs c~f which \ d u r  1x.r one 
thousand 

1972 (with effcct from I 7-3-72) 

ti) Exccrd rupees forty. . . 1 6 5 ~ ;  adv. 751, ad\  

(ii) Exc& rupees thirty but docs not rxcrrd 16oo, adv. 65yu adv. 
rupcrs forty. 

(iii) Excecds ruprcs twenty but does not cxcccd I look adv. 35"" adv. 
rupees thirty. 

(iv) Excmla rupees trn but d m  not cxcrrd log:;, adv. soyo ad\.  
Rs. twcnty. 

(v) Doca not exceed Us. ten . 7oS,;,adv. rgy!&adv. 



78 
-----.-- .-- -. -- -- - -------- 
Cigarrttcs of which the valur pcr one thousand Basic Additional Auxiliary 

---------- ------- ---- 
1973 (with effect from 1-3-73) 

(i) doer not exceed rupees ten 

(ii I cxcccds rupee  ten . 

1974 (wit11 

i i )  d m  not rxccd rupMs tcn 

i i :  rxcr& r u p r a  trn . . 

fii) E x c e r b  rup rn  trn . 

. 7576 adv. 

. 75% adv. 
plus ?no(, 
adv. for 
every actdl. 
rupcr or 
part 
t l~rrrof in 
in rxcms of 
a-\value or 
rupcrs lm 
prr one 
t houband. 

. 7s0,, adv. 

. 7s0,, ad\' 
go,, ad-va- 
111rc.m for 
rvrrty addi- 
tional ruprc 
or part t h-rc 
of in rxccs\ 
of a valuc 
of rupcrs 
ten prr rmv 
ttroubantl 

25% adv. Exemptrd 

21" a$. Excmptrd 
p ur no ,, 
adv. for 
rvrry addl. 
ruprr  or 
part 
thrrrof in 
in rxrrss of 
r value of 
rupres tc-n 
prr onr 
~l~ousand?;.  

2s0,, adv. r c , q , ,  a h  prr 
crnlegr c~f  
BED 

cffrrt from 1-3-76) 

. grn, adv. 
pluc 39:, 
adv. for 

eve :y 
Atidl. rrtprr 
or part 
tlwrrnf in 
e x r m  uf a 
valur nf 
rufm trn 
pcr onr 
thousand 

25'7, ad\.. 
plus 2";  

ad\.. for 
evrry a d 4 .  
rlqwr or part 
thrrrrtf in 
rxcrrr of n 
\,a111r of 
r u p m  trn 
per one 
thousand 



Cigarettes of which the valur per one thousand Basic Additional Auxiliary 
---- -. .--.. -.- --- 

1976 (with rffect from 16-3-76) 
percentage of 
BED 

(i) dore not excwd rupcrs fiftwn . I I 5% adv. 10% 35% adv. 

(ii) Excreds rupees fiftrrn but doe not rxcerd 1 16% adv. 10% 56% adv. 
ruprrs aixtcrn 

(iii) Excrcds r.uprrs sixteen hut dors not rxrrrd I 17% adv, 10% 77% ad". 
rupees srvcntrcn. 

(iv) E x v r r d ~  rupees scwmtrrn but does not I 18% ad". 10% 38% adv. 
rupres rightrrn. 

(v )  E ~ r r r d s  rupet-r rightern but dors not rrgo,', adv. 1096 39% adv. 
rxcrrd ruprcr ninrtrrn. 

(vi) E x c r r d  ruprrs ninrtren !but doer not rzoyb adv. 1091 40~/1 adv. 
cxc,rrcl rupre twrnty. 

(vii) Excrrdu rupecs twrnty . 120°,, adv. 
PIUS 4 %  
adv. for 
rvt'ry 
addi- 
tional rupcr 
or part 
thereof in 
rxv r s  of a 
valur of 
ruprrs 
twrnty prr 
one thousand. 

qoyb adv. 
IXI19 3'. 
ad\. for 
rvrry addi- 
tional rupw 
or part 
thrrorof 
rn r x c m  
of a value 
of rupees 
twenty per 
one t l~ou- 
sand. 

Ciqarc~ttrs of' which thv valuc prr o w  thot~sand Baic  Exciw Dutr 

1 9 7 7  (with rffrct from 18-6-77) 

- - ~ . " 

(i) 1)omnot rxcrcd rupees fiftcrn . . . 115"; adv. 

(ii! Excrrd* r u p r r ~  fiftrcn but not ex& rupws I 150y adv. plulr adv. for every 
twrtltb. add~tional r u m  or  part t h c ~ f  in 

exrrsq of a valw of r u p w  f i f t m  per 
onr thouurnd. 

(iii) Exceeds ruprrr twenty . . 1 3 ( 9 , ~  adv. pluq:; adv. for cwry 
additional ruprc or a part thrrruf in 
excm of a value of r u p w  rwrnty 
per one thousnd.  

Additional Facie Duty 
B.E.D. 

(i) Does not exceed rupccr fifteen . 35% d v .  

(ii) Exceeds rupcca fiftccn but dors not exct .d 360; adv. 
rupee sixteen. 



Cigarettes of which the value per thousand B ~ i c  Excise Duty 

me------- ----- - - --- 
(iii) Exceeds rupees sixteen but does not exceed 37% a d ~ .  

rupees seventeen. 

(iv) Exceeds rupees seventeen but doe not 38% adv. 
exceed rupees eighteen. 

(v) Exceeds rupees eighteen but docs not 39% adv. 
exceed rupees nineteen. 

(vi) Exceeds rupees ninetccn but docs not 40% adv. 
rupees twenty. 

(vii) Exceeds ruprrs twrnty . 40% adv. plus 3% adv. for cvery 
additional rupee for part therrofin ' 
excess of a value of rupees twenty Ixr  
one thousand. 



APPENDIX I1 

(Vide Paras 1.11 & 3.16) 

M.F. (D.T. C. C .E.) F. No. 509/1/72, dated 10-12-1972 

DEPARTMENT& INSTRUCTIONS ON THE PRICE LISTS 
FILED BY AN ASSESSEE WORKING UNDER SELF 
REMOVAL PROCEDURE. 

Under Rule 173-C of the Central Excise Rules, 1944, an assessee 
who produces, manufactures or warehouses goods chargeable with 
duty at  a rate dependent on their value is required to file with the 
proper officer for approval a price list, in such form and.in such 
manner as may be prescribed by the Collector. The proper Officer 
for purposes of this rule is a Superintendent of Central ,Excise or 
Asstt. Collector of Central Excise in case of complicated excises 
where so ordered by he Collector. The list is required to be sub- 
mitted by the assessee in quadruplicate. 

Preliminary Scrutiny by the Sector Olgicer or Inspector Dealing 
with the Commodity: 

Immediately on receipt of the valuation List the sector Officer or 
the Inspector dealing with the commodity, as the case may be, 
should examine: - 

(i) whether a detailed description of each and every variety 
of the goods produced, manufactured or warehoused by 
the assessee has been furnished, indicating particular 
specifications of the commodity having a bearing on its 
value; 

(ii) whether the list shows the price of each variety of the 
commodity produced, manufactured or warehoused by him 
in his factory or warehouse; 

(iii) whether the various trade discounts allowed by him to 
buyers and other deductions are correctly mentioned; 

(iv) whether two attested copies of the contract deeds pertain- 
ing to the price list for goods intended to be cleared on 
contract basis are attached to it; 



(v) whether the assessee availing exemption under Notifica- 
tion No. 144/70, dated 11-7-70 has specifically mentioned 
his declaration of contract prices that all the conditions 
laid down in the above Notification have been fulfilled. 

If the price list is found to be deficient in any material informa- 
tion, it should be got completed by the manufacturer or assessee and 
put up to or sent to the Supdt. In-charge of the range or juris- 
dictional Assistant Collector as the case may be for approval. 

Action by Sector Officer on Lists Containing Contract Prices: 

The Sector Officer should check the price lists for contract prices 
as follows: - 

(i) check prices with reference to the contract deeds and 
satisfy that they are genuine and compare well with 
others for like items or sorts: 

(ii) check the price range of that type of article with reference 
to the contract deeds (or price lists received on previous 
occasions) and where the prices quoted in the contract 
deeds under check are abnormally low, take up the matter 
with the factory and ensure that the prices are genuine; 

(iii) bring to the notice c,f the Supdt. cases where f i e  verifica- 
tion of contract deeds reveals that the prices quoted in the 
contract deeds are not genuine or bonafide; 

(iv) ensure that the contracting parties in the contract deeds 
are mutually independent with no special relationship; 

(v) ensure that the prices settled between the contracting 
parties are bonafide ones; 

(vi) submit the lists alongwith the contract deeds to the 
Supdt./Assistant Collector for further action and approval. 

Action by Superintendent/Assistant Collector: 

After satisfying himself about the completion of the valuation 
list and the accompanying documents the Supdt. or Assistant 
Collector, as the case may be, should: 

(1) wnduct verification himself or through the Inspectors of 

the values declared in the light of the instructions issued 
Erom time to time and in accordance with the instructions 
laid down in the Basic Manual, viz., verify th6 prices and 
discounts with reference to: 



(i) 10 per cent of the factories and sole selling agents' or 
distributors' more recent invoices, sale journals, led- 

gers and other relevant records; 
(ii) the prices prevailing in the wholesale market a t  

the place of manufacture or, if such wholesale mar- 
ket does not exist there,, at the nearest wholesale mar- 
ket for such goods; 

(iii) such collateral evidence a s  is available in the asses- 
see's records, in case the price list relates to products 
manufactured for the first time. 

(2) not accept any change in prices already approved which 
ha.ve the effect of lowering the existing approved assess- 
able values, unless they have been carefully checked and 
finally accepted; 

(3) make necessary changes, if warranted; in the list already 
a.pproved; 

(4) accord approval to the prlce list after maing such 
modifications as may be considered necessary so as to 
bring the value shown therein to the correct value and 
suitably endorse the checks actually car'ried out on all 
copies of the list except the one meant for the assessee 
and dispse them of as under; 

(5) communiate to the assessee to take clearances on pro- 
visional assessment as set out in Rule 9 if the verifica- 
tion and approval of first list is likely to take some time. 

A. Price Lists General: 

(i) send one copy to the assessee; 

(ii) retain one copy in t h e  Range/Divisional Ofice; (in case 
the Supdt. happens to be a Circle Officer and the valua- 
tion list has to be approved in respect of a manufactuW 
under the charge of an Inspector and the Range is not 
located in the Circle Ofiice, he should retain an attested 
copy of the list in the Circle OfRce and send the approv- 
ed copy to the Inspector Incharge of the Range). 

(iii) send one copy to the assistant Collector (Audit); 

(iv) send one copy to the jurisdictional Assistant Collector. 
In case the approving OfRcer is an Assistant Collector, 
he would send on copy to the Range Ofacer for his use. 



B. Price Lists showing Contract Prices between the Mills and 
the Contract Merchants: 

(i) return the original to the assessee mentioning thereon 
the fact of having received two attested copies of the 
contract deed(s) and also initialling them true cop9es as 
evidence of having seen the original contract deed (s) ; 

(ii) forward one copy of the contract deed(s) to the Jurisdic- 
tional Assistant Collector for information and use by 
Inspection Group; 

(iii) intimate the factory about the rejection of the contract 
price in writing together with reasons theroefore in case 
the prices quoted in the contract deed(s) are reported to 
be not genuine or bonafide. In such cases assessments 
have automa.tically to be made under Section 4 of Cen- 
tral Excise and Salt Act, 1944; 

(iv) check at least 25 per cent of the contract prices to ensure 
that they are bonafide; correct and are between two in- 
dep'endent contracting parties; 

(v) elsure that the quantity cleared on the basis of a parti- 
cular contract does not exceed the quantity contracted 
for; 

(vi) for purpose of checks a t  (iv) above ask the assessee to 
keep a running account of gate pass-wise issues on the 
back of the contract form or on a separate sheet attached 
thereto and also incorporate therein the detailed parti- 
culars of the invoices, i.e. number, date, quantity and 
arnoun t ; 

(vii) file the approved copy of the price list retained by him 
factory-wise and commodity-wise. In case more than one 
commodity is manufactured in a factory, a separate file 
for each commodity should be opened. Subsequent cor- 
rections or fresh supplementary lists should be filed in 
the same file with proper remarks in the remarks column 
to indicate the current price list, and where the number 
of price lists is too big, a record of the approval of price 
lists in the prescribed form (Appendix VII to BEM) 
should be maintained. 

Action by the Jurisdictional Asgistant Collector: 

(i) on receipt of the price lists in the Divisional OWce the 
Assistant Collector should scrutinise those approved b' 
the Supdt. to see whether the approval has been given 



85 
after proper scrutiny and che:ks and whether he has 
recorded his observations on each such list; 

(ii) during the course of his normal inspections of range re- 
cords, satisfy himself that the instructions for approval 
of contract prices have been strictly carried out by the 
Sector/Range Officer and Inspection Groups; 

(iii) carry out a ptercenta.ge check of the values approved by 
the Supdt,, the number of checks being decided by him 
at his own discretion; 

(iv) make a detailed mention of the checks carried out by him 
in his inspection note or diary; 

Action by Inspection Group: 

During the course of their inspections the Inspection Group 
should: 

(i) check at least 25 per cent of the items assessable at ad 
valorem rates in each ptrice list; 

(ii) check at least 25 per cent of the contract prices with 
reference to the contract deed (s) on price lists received 
for early periods; 

(iii) carry out percentage checks with reference to factory 
invoices and original contract documents available with 
the assessee. 

Action by Collectorate Headquarter's. 

In the matter of ad valorem assessments and furnishing of valua- 
tion lists by the assessees and their approval of the Officers, the 
Collectora te will; 

(i) issue executive instructions for the guidance of officers 
on ad valorem assessments and approval of valuatiol; 
lists, whenever necessary; 

(ii) issue clear local instructions with regard to the manner 
of verification of contract prices depenCling upon the 
peculiar circumstances prevailing in the Collectorate on 
the matter of approval of contract prices; 

(iii) ensure that the valuation cells, if any, undertake the 
various checks on the valuation lists to bring about uni- 
formity of assessable values in respect of items of like 
kind and quality; 

(iv) obtain approval of the Board while extending the con- 
cession envisaged under rule 173-C allowing the manu- 



facturers of some goods to declare the transacted price 
on the gate passes after taking into account the nature of 
the goods and frequency of their market fluctuations; 

(v) arrange training d Supdts. at Headquarters in valuation 
ma.tters and other matters. 

Action by Assistant Collector (Audit) . 
The Assistant Collector (Audit) will: 

(i) examine the valuation lists to see that there has been no 
delay in approval of prices; 

(ii) ensure examination of valuation lists for purposes of 
study of the organisations of sale and the admissibility 
of the various deductions made by the assessees on ac- 
count of trade discounts, packing charges etc. from the 
wholesale cash price; 

(iii) ensure that the principles relating to valuation of goods 
under Section 4(a) and 4(b) of the Central Excise Rules, 
19U have been correctly applied. 

(iv) examine if the contract prices have been correctly ap- 
proved and the principles for approval have been uni- 
formly applied throughout the Collectorate; 

(vi) guide the valuation cells at Collectorate Headquarters 
in carrying out their functions; 

(vi) take up the disparities noticed in the prices of goods of 
identical nature with the concerned formations for recti- 
Scation; 

(vii) ensure uniformity of valuation of goods in the Collec- 
torate; 

(viii) file the valuation lists in a systematic manner rmgewise 
and commodi ty-wise. 

These i n s t r u d o ~  should be read in conjunction with those 
which have so far been issued or may be issued by the Government1 
Board/Collectorat on this subject. However, they are supplement- 
nl in matters not provided for earlier." 



(Vide Para 1.13) 
Copy d Central Bl3ard of Excise & Custom's letter F. No. 202/ 
35/75-CX-6 dated 21-6-76. 

All Collectors of Central Excise, 
Deputy Collector of Central Excise, Silliguri. 

Subject :-Cen tral Excise-Classifica tion list and price list--Ques- 
tion of review of instructions as observed by the Member 
(CX) in his note rehting to his visit to Delhi Collecto- 
rate, MOD. I:-Instructions regarding. 

Sir, 

Your attention is invited to the instructions contained in Board's 
letter F. No. 223/16/71-CX-6 dated 26-7-72 wherein i t  was desired 
that the Assistant Collectors should ensure that the correct prin- 
ciples of valuation are followed. The intention was that price 
lists in most of the cases should be approved by the Assistant Col- 
lectors. In simple cases, however, the Assistant Collector, after 
a preliminary study of the pattern of marketing of a particula~' 
unit, could authorise the Range Supwintendent to accord approval 
to the price lists. I t  was clearly indicated that only in those cases 
where no disputed trade discount was involved or where there was 
clearlv verifiable wholesale price, could the Range Superintendents 
be auihorized to approve the price lists. 

Member (Central Excise) sometime back during his visit to a 
Collectorate noticed that the Assistant Collector had issued orders 
specifying certain tariff item in resp'ect of which classification and 
price lists were to be approved by the Range Superintendents. 
Such a practice is quite contrary to the intention of the Board so 
far  as it relates to the approval of ptice lists. Under para 4 or' 
the B o a r d w e t t e r  referred to above, i t  was not contemplated to 
distribute the work of approval of price lisQ between the Assistant 
Collector and the Superintendent commodity-wise. The Assistant 
Collector was empowered to delegate this function to Range Super- 
intendent after preliminary study of the marketing pattern in 
respect of a particular unit. I t  is, therefore, reiterated that in all 



cases where the price lists have been submitted by the aasesaees 
for the first time, the approval should be accorded by the Assistant 
Collectors. However, subsequent p ~ i c e  lists in respect of that unit, 
so long as there is no change in the marketing and sales pattern, 
can be approved by Range Supdts, if they have been author'ised 
to do so by the Assistant Collector. In any case where there is a 
decrease in prices or where there is a change in sales and marketing 
pattern, the price lists should be appToved by the Assistant Collec- 
tor, even though after the preliminary study and initial approval 
of the price lists by the Assistant Collector, the Range Supdt. has 
been authorised to accord approval. 

After introduction of new Section 4, the valuation aspect has 
assumed an added importance. It is necessary that in any case 
where the operation 'of the new provisions results in an increase 
in the assessable value or rejection of the price lists which were 
earlier accepted, the matter should be put up at least to Assistant 
Collectors, and if there is any doubt at that level. then to the 
Collector. In line with instructions, in  case of dispute 
concerning valuation or classification, the appealable order should 
be passed by the Assistant Collector or even by the Deputy Col- 
lector or Collector, if the imp'ortance of the case deserves it. 

Please acknowledge this letter 
Yours faithfully. 

Sd/- (KRISHNA KANT) 
Under Secretarv to the Government of India. 

Copy forwarded to:- 

1. Director of Inspection. Customs and Central Excise New 
Delhi. 

2. Director, Statistics & Intelligence, New Delhi. 
3. Director, Central Exchange, 21 Range Road Lala Lajpatrai 

Nagar, New Delhi. 
4. All Appellate Collectors of Central Excise. 
5. Director of Training, New Delhi. 

Sd/- (KRISHNA KANT) 
Under Secretary to the Government of India. 



APPENDIX IV 

(Vide Para 1.17) 
Copy of letter F. No. 3'14/2/75-CX-10 dated 13-11-76 from the GIs, 
Deptt. 'of Revenue & Banking. 

All Collectors of Centr'al Excise. 

Subject:-Central Excise (SRP) Review Committee Recommenb  
tions-regarding-Approval of classification/Price l i s t s  

Sir, 

The Self Removal procedure (Review) Committee has referred 
in its report to a widespr'ead complaint concerning delays in ap- 
proval of classification and price lists and the considerable incon- 
venience and uncertainty thereby caused to the assessees. While 
recommending that the classification lists should be approved by 
the proper officer within a stipulated period, the Committee also 
recognised that in cert2in cases appt'oval of clasification/price 
lists may be subjezt to delays due to circumstances beyond the 
proper o f f i~e r '~  control. It, however. has observed that it did not 
see any justification for keeping such approval open for an inde- 
finite length of time and recommended that the Government could 
provide for such contingencies by prescribing tw or more stipula- 
provide for such contingencies by prescribing two or more stipula- 
ed period should ordinarily he n matter of days and in no case 
m w e  than three months. 

2. The recommendation of the Committee has been accepted in  
principle. The Government has, however, come to the conclusion 
that instead of such a time limit being provided in the statute the 
same object should be achieved by executive instructions. In this 
context a view has been expressed that the time necessarily taken 
by outside agencies (ie, agencies not under' the control of the De- 
p'artment) as also the time taken by the assessees for furnishing 
full and complete information, should be excluded in computing 
the stipulated period. 

3. The matter has been further examined in consultation with 



the Directorate of Inspection (Customs and Central Excise) re- 
garding- 

(i) the size of the time limits and types of cases to which 
these should apply; and 

(ii) the drill for ensuring that the proposed time limit(s) is/ 
are observed. 

With regard to the time limit the Board are of the view that for nor- 
mal cases, where all the necessary inhrmation/details have been fur-. 
nished by the assessee a period of fifteen days should be adequate 
within which the proper officer must accord approval to the classi- 
fication/price lists except: 

(i) in cases where Chemical Examiner's Report is required, 
the time limit should be one month; 

(ii) where a certain article is put to more than one use and 
the question of deciding its excisabiIity under one or 
another item may require a personal hearing to be given 
to the party to explain his views and stand or where on 
the spot studies are called for* or consultations with ex- 
perts may be required, the time limit should be two 
months; 

(iii) in cases of new products involving varification of goods/ 
invoices, the period should not exceed three months. 

Thus in no case should approval of classification/price lists take 
more than 3 months and it has to be ensured that consultations, 
wher'e nezessary, are completed within the stipulated period. You 
may issue suitable instructions in the matter for observance by 
the officers in the field. It would also be necessary to issue trade 
notices calling upon the assessees to extend their cooperation in 
filing the classification/price lists with complete and correct 
details. 

4. As soon as a classification/price list is received a time chart 
should be attached to it to watch the time taken at different stages. 
The Officer incharge of the Range, having jurisdiction over the 
Ifcensee, receiving the ciassifiaction/p*rice list should, in cases 
where he cannot take a decision himself, submit the same to the 
Divisional Assistant Colleztor within three days of its receipt after 
making necessary verification where as  requifed. Where it is 
necessary to draw a sample, the same should be drawn and sent 
to the Chemical Examiner within this period with a request to 
send the test report to the concerned officer within a fortnight. In 



9 , 
"the qvisional Office, the classiflcation/price list should be submit,- 
ted to the Assistant Collector within three days of its receipt. In 
vase the Divisional OfHcer finds further enquiries or consultations 
Wemary,  the same should be completed in time to enable the 
lb#isation of the list within the time stipulated in the preceding 
mragraph. 

5. The record prescribed vide Board's letter F. 'No. 202/16/72- 
'CX-VI, dated 8-4-74 bo show the date of receipt and approval etc. 
(of the clasaification/price lists should continue to be maintained in 
'addition to the time chart The Collectors and Deputy Collectors 
*should, during their visits to, or inspections of the Divlsion/Range 
d c e s ,  make it a point to examine this record to satisfy themselves 
'that the classiflcation/price lists are being approved in time. The 
Divisional Onicers should report every month to the Collector facts 
af cases relating to their charge in which the prescribed time limit 
.could not be adhered to, giving precise reasons therefor. Such 
cases should be analysed at the Collectorate headquarters not only 
30 render necessary advice to the Divisional OfRcers but also to 
*enusre that there was no uncalled for delay at any stage, 

8. Receipt of this letter may please be acknowledged. 

Yours faithfully,: 
Sd/- (K. D. TAYAL) 

Distribution: (As usual). Unalet Secretary. 



9 Do.. - . 1-10-73 DO. 
to 

31-7-74 

Do. Do. 

9 Do. . . . . )I-1-74 47.981.74 DO DO, DO. Jb 





1 I AM/~ Vuir SuItm Tobacco~o.,  ;8-;-74 
Hydaahd 

Do. 

Do.. . . . 

Do.. . . . 

Do.. . . . 

i 7.9-72 The amount being Chim whn rejmted Ma* h parti- im 
to duty on port m u -  by the Antt. Col- A p p d  More the 

91-1-73 factwing e x p ~  lector. Appellate Collector, 
was included ~n M r u  
the auauble value 
Cot cigarata clear- 
ed by them. 

Do. 

1-9-73 Do. The claim were 
to rejected by the 

31-3-73 k a t .  Colleaar. 
Appeals allowed 

1-4-73 by the Appellate 
to Collector and 

18-7-73 amountc paid under 
protat were 
refunded. 

186-73 Do. The claims were rej- Refund Saction 
10 ectcd by h t t .  COI- 

11-7-73 leaor. Appellate 
Collector hru dir- 

12-7-73 Do. ected the Iowa au- Do. 
to thority to a a u ~  the 
7-2-74 good, at 140% tak- 

ing into account 
selling price as Rs. 
40-ng. The Collec- 
tor has rdmed the 
matter to the 
Board for review of 
the appellate Col- 



lector order Govt. 
of India have canfir- 
mcd the order iu 
a@ 00 1-77. 

16 M/r. Premier Tyra . . . 25-5-74 3,og, 107.88 Aug. 73 Conqumt on Sup Claim rejected by the 
reme Court Judge- Asstt. Collector. 
ment in Volta's 
care, the party filed 
a price list claiming 
deduction of port 
manubrcturi~ u- 
pcnrcr from m- 
able d u e .  This wan 
not allowed and 
they approached High 
Court who issued 
interim bray. 

17 Do. . . . . 21-8-74 o,35.ogg- 74 S~P. 73 DO. DO. Do. s 
r8 Do. . . . .  24-9-74 7.39.061.50 Ocf. 73" Do.1 Do. Do. 

19 Do. . . . . 1 8 - 1 ~ 7 4  3,46,136-86 Nov.73' Do. Do. Do 
a0 Do. . . . . 30-10-74 3,++,140,13 Dm. 73 Do. Do. DO. 

11 Do. . . . . 26-1 1-74 1,77,863.06 Jan. 74 Do. Do. Do. 

Do. 

Do. 

Do. 

Do. - 









D o .  . . 4-7-73 3,219937'25 

D o .  4-7-73 98.qo8.93 

47 Mla IT C Ltd . 

48 I)o. . . . 16-1-73 6,07,248.27 

4 D o .  27-2-73 29.72~544.h 

1-3-71 Do. 
to 

29-2-72 

I 7-3-72 The rtfund claimrd The Appchatc Calk- Department issued a 
to c tor, Central Excise show cause notice 

31-1-13 t d Madras in order for repayment of 
dt 12-7-76 rdundcd amount. 

( -  i$?g the order The party filed a 
Add1 ) paid by the in original passed writ paition in 
partyon theprim bythe originalau- theHighCourt. The 
at which the 1st thority allowing the Court ordcrcd that 
stage whoksrle appealand directing the Deptt can . 
dealer (formerely for grant of refund p r d  with 
known as dktribu- on such claims the matts and 8 
ton) sold the cigar- within one year of no final orda  should 
cttcs to the and stage the payment of be p d  without 
wholesale dralm duty as prcxribcd the leave of thb 
and that leviable under rule 11 of Court 
on the price at Central Excise 
which the cigarettm Rule Acrordingly 
were sold by thr Rs 51,85,674' 16 
asscsxc to the forthc period 
1st stage wholcsalr 17-2-72 to 22-1-73 
dcalen has been refunded 

on 28-2-77 



50 MP r. T. C. ~ t d .  ~7-el3 

5 1 D o . .  . . 13-3-73 

55 M/r. Hind Lunp. 

53 MIS. I.T.C. Ltd. . . . 

I ,48,54,686. In  Jan. 70 Dierent id duty on Not yet decided. 
to Bulh/Fluoreant 
8-4-73 Tuba .  The refund 

arose consequent 
to thr judgement 
by the Allahabad 
Hqh Court on the 
writ perition filed 

Court judgement m 
Voltas' w c .  

98,59,576.81 17-7-73 The party claimed Not yet decided. 
to the refund on ac- 

2-8-74 count of excm 
duty allegedly 
paid on mtain 
p a t  manufncturing 
c h ~ / c c n t  which 
were included in 
the ascoable 
d u e .  Writ Pe- 

Proposal for spcci.l 
leave petition unda  
article 186 of the 
Constitution i~ 
u n d a  the eonrid- 
tian of Board. 

I 



tion filed by the 
party w u  decided 
in their iavour. 

Mlr. Dunlop India Ltd. . 16-5-73 3,85,781.62 Jm. 70 Port manufacturing Not given by Collcct- 
apensa .  tor. wing iunrta- 

ined. 

55 Do.. . . . Do. 3,85,31iV 51 Feb., 70 Do. Do. 

56 Do. . . . . Do. 4.71~254- 3 I March. 70 Do. Do. 

57 D o . .  . . . DO. 4.30.838.45 April, 70 Do. Do. 

58 DO. . . . . Do. 2 ~82,439' 76 May 70 D. I Do. 

59 Do. . . , , DO. 4,39,618.08 June 70 Do. Do. 

60 DO. . . . no. 516,757.49 July 70 DO. DO. 

6r Do. . . . . Do. 4~22,364' 46 AW., 70 Do. Do. 

61 DO. . . . . Do. 3,709976' 35 ST. 70 Do. Do. 

63 Do. . . . . Do. 4,74,806.18 Oct., 70 Do, Do. 





Do. 

Do. . 
Do. 

Do. . 
Do. 

Do. . 
Do. . 
Do. . 
Do. . 

Do. . 
Do. . 
Do. . 
Do. . 
Do. . 
Do. . 
Do. . 
Do. . 
Do. . 

, Uo. 

. Do. 

. Do. 

. Do. 

. 4-2-74 

. Do. 

. Do. 

. Do. 

. Do. 

. Do. 

, Do. 

. Do. 

. Do. 

. 110. 

. Do. 

. Do. 

. Do. 

. Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 



103 Mls. Dunlop India Ltd. . 4-2-74 11,53,438.78 Aug, 74 Post manufacturing Not given . . 
expence. CoIIector. &g 

ascertained. 
IW MIS. India Tym & Rubbar Co. 16-5-74 1o,q7,146.60 March 73 Do. Do. . . 

( I )  P. Ltd. to 

105 hfls. hladras Rubber Factory 2-3-73 16,@,245.24 1-10-72 Do. Unda appeal by . . 
Ltd. to the Deptt. with 

31-1-73 the Supreme 
Court. 

Do. . . . . 

Do. . 

Do. . . 

Do. . 

Do 

Do. 

Do. 

Do. 

Do. . . 

Do. 

Do. Do. 

Do. Not given by Col- 
lector. 
pwrtaieed, 

f i g  





Iar MIS. I.O.C. h a u n i  Oil Refiner~ 27-1 -73 2.03.502' 59 1/73 to 9\73 For exclu~ionofpo~t Rejected by Asstt. Appelhte CoUecto, 
manufacturing cost Collector. rejected the appeal- 
and omt manufac- 

Do. 

m. 

Du. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

turini profit. 

27-45-74 31 -6l7.95 1/73 to 9/73 Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 
- 

Do. 

Do. 

Do. 

Do. 



1% Mi*. I.T.C. Ltd. 

136 Do. 

Bar& CiIIrctornte 

138 M/a. Atic Indlstrir9 

Do. 

I 7-2-73 I 4 I I - 2  t Rl-tma~~ufart t~r in~ DO. - -  exprnw- and p u ~ t  
manufacturing protit. 

12-3-77 I .%;.f)~q. 35 1-2-73 to Do. 
28-2-79 

Do. 

Do. 

' f i r  Appellate Collcc- 
tor ordered for denovo 
adjudication in thr.w 
cases on ground of  
natural justice. 
Thr party was heard 
and thcclaim.~ have 
km rejectrd in de- 
novo cam. 

Do. 

rkl. Do. 

Do. Do. 

'Thr party "a< qcllinq Rrftmd sanctioncrl Party ha9 be11 show 
thrir d y t  to 3 buy- on; 6-10-75 and caturcl for Rs. . , c w .  I hr pricm at  !x~-to-75. 2.0585@&!434 and 
which thr buyrm the matter IS under 
sold t hr dym werr Examination of 
taken for rhr pur- Board. 
IXW 01' a.tsr~ablr 
valr~r. Suprrnw 
Court allowed the 
appcal filrd by the 
party and hmcr rr- 
fund allowed. 



r 39 MIS. Golden Tobacco Co. . 27-9-72 53,86,474' 79 1-3-71 to Misconstrued the 
3 1-8-72 messable value. 

Price chargcd by 
the party to their 
distributor was the 
v s ~ a h l e  value. 

140 MIS. Godmy Phillips India Ltd. 1-10-72 12,16,2~7.50 1-4-72 to 
23-9-72 

141 Do. 18-4-72 435.976.47 19-4-71 to 
617 I 

142 Do. 

143 W!. Indian Tobacco Co. . 23-1-73 13.20,083' 47 25-9-71 to 
14-2-72 

Claim rejected by Appeal allowed for 
the h t t .  Collector period of one y a r  
on 25-2-74. under rule I I by the 

Appeallate CoUector.* 

Original asscsrnrnt Sanctioned 
wa5 bard on prices 
charged by the dis- 
tributon to wholc- 
raler and as a ruult Sanctioned 
of Volta's case the Rs. 4,05,1oo.qo 
party filcd claimon 
the bask for prica 
chargcd by the 
manufacturer to 
distributor. 

Accordingly claim 
was sanctioned for 
Rs. 32,5z,@1-87. 

The party has gone in 
appeal for b a b e  
amount. Y 

n 
m 

Do. 

Do. Sanctimrd Do. 
Rs. 9,01,887- 65 

Assessable value in- Rrjcctcd as time bar- Upheld by Hi& Court. 
clu&~e of markrting red under rule I I .  The party has gone 
and distribution ex- in appeal before 
penm, advertisement Division Bench. 
fmght & interest. 







APPENDIX VI 

(Vide Para 2.5) 

Eatract of Supplement of Manual Departme,t~tal Instructio?~, 
'Footwear' Paras 15 to 26. 

Section 'B'-Removal of Samples 

15. General:-Samples drawn from fodtwear factwies may Irr 
broadly classified under the  following types: - 

1. Samples for test inside the  factory; 
2. Samples of new brands sent to the firm's agents or e x p e S  

for test or approval; 
3. Trial shoes; 
4. Samples sent against tenders by Government buying orgabs?, 

sations; 
5. Samples for display in industrial exhibitions, fairs etc.: 
6. Trade samples for canvassing orders; 
7. Departmental samples; 
8. Samples shoes in odd pairs. 

All footwear, whether they are issued from a factory as samples 
or as research shoes or for any other purpose. are likely to e n t t  
consumptiorl like anv others cleared as merchandise unless they are 
destroyed in test. Once they leave the factccry. i t  is also difficult to' 
track their further use. Dutv free issues of footwear as samples 
should, therefore, geneidly be confine3 to issues within the factory 
for tests. 

Some of the samples issued are, however, returned to the factory 
unused. To provide facilities to the industry to issue such returnable 
samples, they may be issued without payment of duiy  in the  first 
instance, provided the manufactu~er undertakes to pay duty on them 
if not returned t:, the factory within 3 months f'rom the date of issue 
and the procedwe prescribed hereunder is followed. (See para 21). 

16. Samples for  test inside the factory:--Such samples are d r a m  
to determine if the manufacture has gone according to specification 
and standards prescribed. 



A manufacturer may draw such samples under intimation to the 
Factory Officer, entering particulars thereof in the register of 
samples maintained in the factory (see paragraph 25). If such 
samples are destroyed during test, they should be shown in the R.G. 
I as re-issued for manufacture. 

17. Samplm of new brands sent for test or approval:-The need 
for such samples arises only when a new pattern of shoe is contem- 
plated. One single or a couple of pairs at  most would have been 
manufactured at that stage. These are sent [to the firm's marketing 
agents or experts stationed outside the factory for test or for ascer- 
taining their views as to its prospects in the market and its appeal to 
the public taste. Such samples involving a single or a couple of 
pairs may be passed after due entry in the )register of samples pro- 
vided the manufacturer makes a separate application for permission 
b issue the sample without paymernt of duty and undertakes to pay 
duty therein if net returned to the factory within 3 months. 

18. Trial shoes:-Some factories issue trial shoes to their 
employees and school children in their labour colony, the purpose 
being 'to conduct service tests as to the wearing qualities of the 
material used. These shoes are brought to the factory for inspection 
by the t,echnica experts at specified intervals. 

As these shoes enter consumption like any other shoes'cleared on 
payment of duly, and are not re turned to the factory unused, they 
should be cleared on payment of duty. 

19. Samples sent against tenders by Government buying organi- 
satirms: 4 a m p l e s  sent to the Military, Police and other Government 
Departments are said to be supplied free of cost by the Factories 
and are not always returned since they are destroyed in test. 
Nevertheless, as the disposal of these samples by Government 
departments cannot be watched a d  there is every likelihood of 
such footwear entering consumption, they cannot be issued duty 
free. As, however, only one pair will be sen't against each tender, 
such samples also may be issued under entry in the register of samples 
and on the undertaking to pay duty if not returned to the factory 
within 3 months. 

20. Samples fw display in industrial exhibitions, fairs etrc.:-These 
me usually not sold but are rdturned after the exhibitions are over. 
One pair of footwear under each brand may, -therefore, be permitted 
under the same terms as samples falling under Paras 17 & 19. 
=-A. Trade Samples for c a n v d n g  orders:-Trade samples are 

I sent by factories to their marketing agents for canvassing orders on 
particular brands already manufactured. Such samples may not be 



limited to a single pair but may consist of many pairs according to 
the number of agents or depots the firm has. Such samples may 
not also return to the factory and should be cleared on payment of 
duty. 

21-B. Samples intended for export: -Such samples may be allowed 
&I be cleared without payment of dulty provided Sat- 

(a) the quantity of such samples cIeared does not exceed three 
pairs or t h e e  odd pieces of each variety at a Cme; and 

(b) such samples are punched in the sole so that the sole and, 
thus, the footwear is really rendered ,unsuitable for 
actual use as such yet it is not renderea valueless for 
purposes of use as samples. 

" (c) There should be a prior application in writing by way of 
intimation to the Central Excise Officer-in-charge p d  the 
manufacturer should be asked to produce evidence within 
a reasonable 'time-limit that such samples have actually 
been exported out of the country." 

22. Departmental samples:-The need for drawing samples by 
Central Excise Officers may arise when the inspection of .a shoe is 
necessary for price fixation or for disposing of an appeal on price 
fixation. Such samples may, on the authority of the orders issued by 
the Superintendent or Assistant Collector, be drawn by the fact- 
Officer with the consent of the manufacturer, the latter making 
necessary entries thereof in his register of samples at the time of 
issue of samples from the factory. Duty is vot to be levied on such 
samples, but they should be returned to the factory within 3 months - - -  .of issue. ? . #I 

23. Sample s lms  in odd pieces:--Certain factories, manufacture a 
single shoe instead of a pair far purposes of test, examination or 
approval by their experts. Occasionally it may be thaLsuch tests 
are carried out by these experts stationed outside the factory. As 
these shoes have no commercial value, they may be cleared free of 
duty provided they are punched in the sole and manufacture of such 
.shoes is confined to one type of such shoe only i.e. the left fo& or the 
right foot. These single pieces of footwear manufactured and issued 
.as samples need not figure in the KG. 1. They sliould be accounted 
for separately. 

24. Procedure for issue and re-entmy o? samples: -A manufacturer 
who intends to clear sarnlrles without payment of du@ for any of the 
gurpose enumerated in Paras 17, 19 & 20 must apply in writing to 



the factory Omcer in the following form at least not less than 2 hour& 
before the intended removal of the samples: - 

S. No. 

Date 

The Factory Officer 

Sir, 

Please permit the renloval of the undermentioned pairs of: 
footwear as samples without payment of duty. 

1. Brand and size. 
2. No. of pairs under each with identification marks and 

numbers. 
3. Value for purposes of assessment. 
4. Excise duty leviable. 
5. Date and time of remo\val. 
6. P u r p ~ s e  for which removed. 

I/We undertake to pay the excise duty on the ,?bow in the, 
event of the goods n3t being brought back to the factory 
within 3 months of date of removal. 

Manufacture or authorized Agent. 

25. Register of samples:-A manufacturer who intends to issue 
samples of fooltwear without payment o.i duty must maintain a 
register in the form shown in Appendix J. ~ a d h  time for permission 
to issue samples out of the factory he should complete columns 1 to 
7 of the register and forward it alongwith the relevant gate passes 
to the faatcry officers, who should sign column 8 of the register when 
permitting removal. The rest of the columns in the register should 
be filled up when the samples are returned or when duty is levied 
on samples not, returned to the factory. 

26. Levy of dutlg on samples not retwned:-On the 1st and 15th 
of each month the Factory Office; should scrutmize the entries in 
the above register and issue a demand for duty on all samples not 
brought back to the factory within three months of the date of* 
removal. . 4 



APPENDIX VII 
(Vide Para 2.5) 

Copy of letter F. No. 3812170-CX-8 dated 741971 from the Centd' 
Board of Excise and Customs, New Delhi. 

All Collectors of Central Excise, 

(including Cochin/Goa) 

The Deputy Collector of Central Excise, 

Amri tsar/JaipurfI'richy. 

SUBJECT:-Footweor-Renzoz-al of non-dul?l paid, samples of f o o t i o e o r  
for  test. a p p r o v a l  or display-Procedure under the Setf 
Romoval Procedure. 

Sir, 

I am directed to refer to paras 17. 19 6. 20 of the  Supplement ta 
the Manual of Departmental Instructions or, Excisable hianufactured 
Products-Footwear, dealing with the procedure for removal of 
samples of fooiwear for p u r p s e s  of test, approval or display without 
payment of duty and the duty being paid thereon if these are d 
returned to thc factory w:thin the specified period. The matter  has 
been reviewed in the context of Self Removal Procedure and it hss 
been decided that samples c,f footwear for the said purposes may be 
continued to be removed under the existing ~nstructions in the  F& 
wear Supplement with the following changes:- 

(a) Instead of obtaining prior permission of the C e n t d  
Excise Oficer for the removal of samples. the manufacturer 
should send in intimation to the  Range Officer regarding 
his intention to remcjve samples of footwear a t  least 48 
hours in advance of the actual removaI. The letfer prea 
cribed in para 34 of the S~lpplement may be suitably 
worded. 

(b) The samplcs are to be removed wCthout >nv counter 
signature of Central Excise Officer of the gate p s i  in Farm* 



G.P. 2. The gate-pass should be prepared in triplicate 
as provided in rule 524(2) of the Cenbral Excise Rules, 
1944 from a separate b o ~ k  set apart for tfiis purpose marked 
prominentely "Non-duty-paid, for test/approval/display" 
on each foil. The description of the footwear in t'he gate- 
pass should invariably include the name of the brand and 
the size number. Originany copy of the gate pass should 
accompany the foot-wear, the duplicate shouId be sent to 
the range Officer on the same day by hand or under certi- 
ficate of posting and the triplicate kept in record. On 
return of the footwear, the original copy of the gate pass 
should be filed alongwith the triplicate copy noting thereon 
the date of rdturn. 

(c) The register f o ~  samples mentioned in para 25 of the 
Supplement, will, needless to say, not require to be signed 
by a Central Excise Officer and Column 8 thereof may 
therefore be omitted and other Columns renumbered. 

Suitable detailed instruations in the matter may please be issued 
to the lower formation. 

[This disposes of letter No. VI (a) (21)215-Tech./68/45167, dated the 
lst November, 19681. 

F o r  CCE, Kanpur only] 

Yours faithlully, 
Sd/- 

(K. L. MUKHERJI) 
.Copy of the above forwarded to:- 

1. Dte. of Inspection (Cus. & Central Excise), New Delhi with 
reference Lo their U.O. F. No. 772/2/68, dt.  5-2-71. 



(Vide Para 2.13) 

Copy of letter F. N,o. 26113613177-CX-8 dated 30-11-1977 from the 
Central Board of Excise and Customs, New Delhi. 

All Collectors of Central Excise. 

SUBJECT: -Instructions regarding drawal of samples for test purposes 
in respect of Footwear. 

Sir, 

I am directed to say that detailed instructions relating to removal 
of samples of footwear from the factories are contained in Section W, 
paras 15 to 26 cf the Sitpplement to the Manual of Departmental 
Instructions on Excisable manufacture Products (Footwear). In 
respect of the Bata Shoe Company the procedure for drawal of 
samples of footwear is contained in Section V para 12 of the Bata 
(Footwear) Supplement to the Manual of Departmental Instructions 
on Excisable Manufactured Plroducts. However, subsequently the 
Government have issued notification No. 171 170-C.E. dated 21-11-1970 
which provides for drawal of samples of footwear for export purposes, 
and notification No. 3177-C.E. dated 2-1-77 providing for samples of 
tfodwear for lest purposes within thc factory premises without pay- 
ment of duty. With the issue of the above two notifications the 
instructior.~ contained in  the two Supplements referred to above 
have became otiose to the extent of the provisions made in the 
said two notifications. I t  is, therefore, desired that the crearance of 
the samples of footwear for export purposes and for test ydthin the 
factory may be governed by the relevant notifications instead of the 
instructions referred to above. 

Yours faithfully, 
Sdl- 

(S. K. BHARADWAJ) 
Under SecreCaty. 

Copy forwarded to:- 
(As per list) 



APPENDIX IX 
(Vide Para 2.13) 

Copy of let!ter F. No. 261)3613/77-CX-8 Dated 8-12-1977 $ram t h e  
Central Boanil of Excise and Customs, New. Delhi. 
To 

All CoLlectors of Central Excise. 

Smmcr:-Instructions regarding drawal of samples for test purposes 
in respect of footwear. 

I am directed to invite a reference to Board's Ietter.,of even 
number dated the 30th November, 1977 on the above subject and to 
say that with the issue of notification No. 336/77-CE dated 3-12-1977, 
instruckions re.gar,ding drawal of samples of footwear for soliciting 
business within the country contained in Supplemen!t to the Mannual 
of Departmental ~nstructibns on Excisable Manufactwed Products 
(Foctwear) and the Bata (Footwear) Supplement have become, 
otiose. It is, therefore, desired that clearances of samples of footwear 
for soliciting business within the country. may hencefc;rth, be 
governed in terms of notification No. 336/ST-CE dated 13-12-1977. 

Please acknowledge receipt of this letter along u i ~ h  the letter 
referred t o  above. 

Yours faithfury, 
Sd/- 

(S. K. BHAZADWAJ) 
Under Secretavy. 

Copy forwarded to :  - 
Directorate of Inspection (C. & C.E.) is requested to carry out 

necessary amendments to the Mannual. 
Directorate of Revenue Intelligence, New DeIhi. 
Directorate of Statistics & Intelligence, New DeIhi. 
Directorate of Training (Custonis and Central Excise), New 

Delhi. 
The Chief Chemist, C.R.C.L., New Delhi. 



APPENDIX X 

(Vide Para 3.9) 
CHESEBROUGH-PONDS INC. 

PRN/KG/1527 
April 19, 1973. 

The  Superintendent of Central Excise, 
Guindv Mixed Range, 
~ a d r & - 3 2 .  
Dear Sir, 

Approval of Price List and Classification of Pond's Dreamflower 
Talc--Mint Pack 

Enclosed please find in quadruplicate, price List and Classifica- 
tion List of Pond's Dreamfiower Talc-Mini Pack, falling under 
Tariff item 14 (f) in cosmetics for approval. 

The pack is not for sale and will be distributed FREE to selected 
potential consumers as samples for increasing the brand awareness. 

The Mini Pack will be invoiced to all dealers at  Rs. 6.00 per 
dozen and a trade discount of 30 per cent will be allowed on the 
invoice. The total quantity to be released initially will be 10,000 
Dozens. 

The price list furnish,ed will remain in force. until further 
revision. We undertake not to make any change in the price with- 
out prior intimation and approval by !.cu 

We shall thank you to approve the Price list and Classification 
at an early date, enabling us to launch the compaign shortly. 

Very truely yours, 

CHESEBROUGH-POND'S INC., 
INDIAN BRANCH 

sd /- 
K. VISVANATHAN 

PLANT MANAGER. 
Submitted to the Assistant Collector of Central Excise, Madrm 

11 Division. Madras-34 for favour of approval. 
Sd/- 

M. RAMACHANDMN 
Sul~eri~itendent of Central E.rcise, 

Guindy Mixed Range, 
.. .. Madras-32. 



I Name of the manufacturer : Chaehrough Ponds Ltd. Chmmpt, Price list No. 2/73 Guindy Range 
Madras-44 Madrm I.D.O. 

Full Addrcas : G.S.T. Road. L. 4: No. (Cometics 2/67) 
Commodity : Cosmeticm 

-- 
Period of the Price list : 

sI. NO. Nrunc of the Commodity (varirty and type Ex-factory Pricc Solr srllirig A~cntr  Trade AIIwcd &assable Remarks 
to br given) Inclusive Exclusive wholesale price discount on sole value BED $- Total BE 

of rxcisc of excisr ------ onex- selling perdoz. 
duty per duty per Inclusivr Excl~aive factory ager~t's ED@ 30% ad. val. 
dozen dozen of rxcisc of excise price per wholesale 

tiutv dutv dozen prlce p .r 
per dozcn per doz doz. 

Y 

POSDS DRCL%3fFI.0\VER T:\IK hlini Pack 
( I  doz. in an outer) 30 pnls 6-00 5.m .. . . 3o0k 1.80 .. 3'23 0' 97 

I:We declare the above particulars to be truc and correctly atatrl 

IlWe enclosed the prices arc inclusive of parking chargcslir .Imrice chargrs/frright chargrs. 

Verified Sd/- Inspector of Central Excise, Guindy Sdf- Suprrintcndrnt I# Crntral Excisc.Guindy For Chuebrough Ponds Ltd, 
Mixed Range, Guindy. PO Madras-32 &fixed Range. Guindy PO rfadras-3% Sd/- K. VISWANATHAii 
Station : hladrasdoooqt Plant Manager 
Date : 19-4-73 Signature of the Mandicturer. 
PL 2\73 



ENDORSEMENT BY CENTRAL EXCISE OFFICER 

I approve the a s s a ~ b l e  value as mentioned in thislist (subject to such modification therein by me) in respect of Cometicsand ToiletRq=ation 
manufactured by M m n  Chaebrough Pond's Inc. Ltd. GST Road, Chrornpet, Madras-6000+& at their factory situated in Chromopet Msdras. 600044. 
Thia npproval is dfective from Inc. 3-5-1973. 

C. No. V/lqE/17-7-73 Sd/- Asstt. Collector of C. Ex. Madras I1 Dn. 
To the assessee Ma&-34- 
Copy to the Supdt. of C. Ex. Cuindy MOR 
Copy to the A. C. (Audit) Madras-34. 

Received prim list Sd/- M. CHANDRAN 
of MIS. Chesebrough Ponds. 







APPENDIX XI 
\ (Vide Para 3.9) 

CHESEBROUGH POND'S INC. 
Ref: P&N Ven j 2891 

April 4, 1974. 
The Superintendent of Central Excise, 
Guindy, Madras. 
Dear Sir, 

Approvnl of price of tar@ (f )  (i) commodity. 

Enclosed please f h d  in quintuplicate, price ligt of commodity 
under tariff (f) (i) cosmetics containing full information regarding 
the wholesale cash price which this commodity is sold, together wi th  
trade discount allowed thereon, for approval. The price list fur- 
nished will remain in force until further revision. We undertake 
not to make any invoices till the price approval is received from 
you. We also undertake not to make any changes in the prices 
without prior intimation and approval by you. 

Very truely yours, 

Chesebrough Pond's Inc. 
Indian Branch 

Sdi - K. Visvanathan 
Plant Manager. 



ru'ntne d thelhufilctura :. . . . . CHESEBROUGH POND'S LTD. 

Full Addrar . . . G S T Road, CHROMEPET, MADRAS-600044 

L. 4 No. (Cametics 1/67 
Commodity . . . . . Counetia 

Period of the price list 

Price List No ~ol jq  , C. .  
-w 

Guindy Range 

kid Name of theCommodity Ex-factory price Sole selling Agent's Trade Discount Assessable 
NO. (Variety & type to be given) - - wholnale price 

REMARKS 
allowed value BED @ ABD@ Total 

Inclusive Exclusive - - - - - -  --- - -- per dm. 30% 50% incidence 
of of Inclusive Exclusive On Ex- On sale on A.V. on BED of duty 

excise excise of cxcisr of excise factory selling 
duty duty duty duty duty Agents' 
per doz. per doz. per doz. per doz. per doz. wholmle 

price 
E cn 

per doz. 

RE. P R a . P  Rs. P Rs. P R s . P  Rs. P R s . P  Rs. P Rs. P. Rs. P 

Pond% D r d o w c r  TALC- 
Mini Pack (2 da in 
an outer) 30 g m s  6.00 4-23 . . (5%)0'?0 . . 3'93 1-18 0'59 1.77 



Car~tnwrd Prim List No. to174 

I/We declare the above particulan to be true and correctly slatd. 

I/We declared the prices are/incluuive of packing chrrgcs!insurancc charges!freight charga. 

Sd/- 
Inspector of Central Excire 
94- 74 

ANNEXURE I-contd. 

For CHESEBROUGH POND'S IKC. 

.%I/- Syxrintendent of Central 
Excrse Guindy Mixed Range 

w- 
(K. VISVANATHAN) 

9-4- '974 Plant Manager 

INDORSEMENT BY CENTRAL EXCISE OFFICER 

I approw the -ble value ru mentioned in this1 ist (subject to such modification made therein by mein respect of Cosmetics & Toilet preparations 
manufactured by Puf? C h ~ b u g h  Pond's Inc., G ST Road, Chromepet, bladrao 600044, at their factory situated at Chromepet, Madras 600044 
nus approval is rffectlw from 10-4-1g7q. 

MADRAS 

DATED : 10-4-1974 

Sd/- 1+4-74 
Assistant Collector of Cmtral E x c i ~ ,  

1.4 b) Madras I1 Division, Madras-44 OI 



APPENDIX XI1 
(Vide Para 3.17) 

'Departmental instmctions in regard ;o the break-up of the cash 
of various products 

73. Central Excise-Determination of assessable value under Sec- 
tion 4 in respect of articles chargeable to duty ad-valorem- 
regarding. 

Attention is invited to section 4 of the Central Excise and Salt 
.Act, 1944 which provides for determination of value of excisable 
articles which are chargeable to auty ad zlalorem and for which 
no tariff value has been fixed by the Central Government. Section 
4 consists of two separate sub-sections (a) and (b). Tn addition, 
there is an Explanation a t  the end of the section which is common 
to both the silb-sections. For tne sake of convenience, the principles 
of valuation under section t are explained in four parts as follows:-- 

PART I-MEANING OF CERTAIN WORDS USED IN SECTION 

2 (i) "Wholesale." The price of an article can be said to be 
"wholesale" when the article is sold in wholesale lots and not in 
retail quantities. Central Excise OfIicers should be guided by trade 
practice and sales recognised in the trade as wholesale should ordi- 
narily be treated as wholesale for puposes of valuation under 
section 4 (a) .  

(Ji) "Cash price." The price can be said to be cash price w h ~ n  
the buyer is required to pay for the goods on deli~.ery. However, 
ascertainment of a wholesale cash price from a wholesale credit 
price of the same goods by allowing for the normal rate of discount 
'for the period of credit would be in order under section 4 ( a ) .  

(iii) "Of the likekind and quality." This phrase means exactly 
similar goods or identical goods. Thus. the same class of goods 
manufactured by two different manufacturers are not goods of the 
likekind and quality. W e r e  wholesale cash price is not ascertain- 
able for any class or quality of an artkle. it is not permissible to 
deduce a wholesale cash wrice for it frcm transactions in other 
classes or qualities of the article. 4 8  

(iv) "Is capable of being sold." This clause will cover those 
.cases where either there is no sale or because of the natuw of the 



transaction the sale price is not acceptable for purposes oL assessb 
ment. For exampl- 

(a) cases where owing to special relationship between seller 
and buyer transactions between them do not take place 
in genuine "open market" conditions or in the- ordinary 
course of business and cannot, therefore, be accepted for 
purposes of assessment to duty; 

(b) cases where there is no sale d the gaods and the goods 
are entirely consumed by the manufacturer himself in the 
manufacture of other goods; 

(c) cases under section 4(a) where, aIthoug11 a substantial 
and rewonably continuous market for the goods is estab- 
lished, there are on the date of clearance fro mthe factory 
no similar goods in the market so that the wholesale cash 
price has to be determined bv referen- not to actual 
sales on that date but to the p&ce which buyers would be 
willing to offer and sellers accept for the goods. 

(v) "Market." Market for purposes of valuation under section 
4(a) means an "open" market in which dealings are conducted in 
the ordinary course of business and at known and generally recog- 
nised rate and i t  is open for any independent wholesale buyer to 
purchase the goods at such rates. If a manufacturer sdls his goods 
from his factory to an independent wholesale buyer, the market 
can be said to exit at the factory gate. If, on the contrary, he con- 
signs his goods to his own storage depot or sells them to a sole sel- 
ling agent and such depot or sole selling agent at the place nearest 
to the factory sells the goods to independent wholesale buyers, the 
market can be said to exist at such nearest place provided the sales 
are substantial and reasonably continuous ones. Sporadic sales to 
independent wholesale buyers do not constitute a market. 

PART 'II-VALUE UNDER SECTION 4 ia)  

3. The essential element of value under section 4 (a) for the 
purpose of assessment are- 

(i) i t  must be a wholesale price; 
(ii) it must be a cat# price [deduction of cash price from a 

credit price being permissible as already explained in 
para 2(ii) above]; 

(iii) it must be the price ruling in the market at the place of 
manufacture or if a wholesale market d m  not exist for 



a factory's product at the place of manufacture, the price 
ruling at  a place nearest to the factory where such, mar- 
ket exists; 

(iv) it must be the price ruling on the date of actual removal 
of the goods from the factory or other premises of manu- 
facture or production. 

4. The wholesale cash price acceptable for assessment represent 
transactions conducted in the ordinary course of business at known 
and generally recognised rates at or near the place of manufacture 
in e contemporary open market condition; that is to say, the price 
must be one a t  which any independent buyer of a normal wholesale 
lot can procure it  for cash on delivery and must not be dependent 
on any special relationship between the seller and the buyer of 
such a nature as to vitiate the representative character of the  
transaction. Thus the price charged by the manufacturer from an 
associate firm, a sole selling agentldistributor or favoured dealers 
by itself is not acceptable under section 4(a). 

5. In  the case of proprietary articles which are sold at listed 
wholesale prices and are available to any independent wholesale 
buyer at such listed prices, assessment can be made under section 
4(a) on the basis of such listed prices. 

6. The words "independent wholesale purchaser" should be inter- 
preted liberally. I t  is quite common for manufacturers or their 
agents/distributors to sell proprietary articles to authorised dealers 
only who are bound with them with some sort of trade agreement 
regarding purchase, stocking, display, sale and after sale service of 
the articles. So long as it is open to any independent wholesale 
buyer to become an authorised dealer upon fulfilment of conditions 
uniformly applicable to all authorised dealers and to purchase the 
goods at prices available to all authorised dealers, the transaction 
shoud be treated as a transaction in the ordinary course of business 
and the non-discriminatory price available to all authorised dealers 
should be accepted as the basis for assessment. However, where 
the authorised dealership is not open to any independent wholesale 
dealer but is restricted to a limited number, as for example in a case 
where a specified area is assigned to each dealer and no other 
authorised dealer would be appointed in that area, the transactions 
are not an acceptable basis under section 4(a) as an "open" market 
for the goods does not exist. I t  would depend upon facts and cir- 
cumlstances of each case and terms and conditions of the agreement 



entered into between the manufacturer and the dealers whether the 
dealers are independent buyers or favoured buyers. For deciding 
this point the agreement should be read as a whole. The number 
.of dealers to whom the manufacturer accords equal treatment is 
also a ma,terial factor. If the number is very large, it would point 
to independent character of the dealers. If on a perusal of a parti- 
cular agreement or arrangement it can be said that they are favour- 
e d  buyers, the price at  which the manufacturer sells to such 
dealers should be discarded and the price at which such dealers 
would sell in wholesale market should be taken into consideration. 

7. If there is a market in existence for a manufacturer's products 
and i t  is possible to ascertain their wholesale cash price, all of his 
products of the like kind and quality should be assessed on the 
basis of such price, regardless of the fact that a portion of the said 
.products is sold direct to consumers or is sold at reduced rates to  
a chosen few or is sold at. rate contract prices or is consumed by 
the manufacturer himself in the manufacture of other goods. A 
manufacturer mav try to create shadow 'market' for his goods by 
dispesing of a small percentage of his output a t  lower prices to a 
few independent wholesale buyers at  or near the place of manufac- 
ture. Officers should guard against such use. Unless a substantial 
portion of the manufacturer's output is sold at such lower price 
under open market conditions. such lower price should not be ac- 
cepted for purposes of assessment. 

PART III-VALUE UNDER SECTION 4(b) 

8. Resort to section 4(b) can be had only if wholesale cash price 
under section 4(a) is not ascertainable. The essential test for a value 
acceptable under section 4(b) is that it should be a genuine price 
charged under ordinary course of business. Some of the cases 
which would involve valuation under section 4(b) are discussed 
below:- 

(i) Sale to a sole selling agentldistributor. Where the 
manufacturer sells his entire output to a sole selling 
agentldistributw, such agentldistributor is clearly a favour- 
ed buyer and prices charged from him and discounts given 
to him are not admissible. Assessment should in such a 
case be made on the basis of the price at which such agent/ 
distributor sells the product to others who are not favour- 
ed buyers provided a wholesale cash price under section 
4 (a) is not ascertainable. 



(ii) Sale to a number of distributors or dealers each of whom 
is sole selling agent for a specified area.-This pattern of 
sale is quite common in the case of many proprietary 
articles, particularly machinery articles. There are good 
and legitimate trade reasons why a manufacturer would 
not sell such articles to any number of independent whole- 
sale purchasers. He is interested in pro2er show-room 
fac'lities, after-sale service and customer goodwill for 
his products. In r e t u ~ n  for these facilities, he assigns 
exclusive rights of sale of his products in a particular area 
to a particular dealer. The agreement entered into by 
the regional or zonal distributor or the dealer with the 
manufacturer should be examined. If on reading the 
agreement as a whole, it can be concluded that they 
are not favoured buyers but are independent parties 
having no special relationship with the manufacturer, 
prices uniformly charged from and discounts uniformly 
given to them should be accepted provided a wholesale 
cash price under section 4(a) is not ascertainable. 
Extra caution should, however, be exercised by Central 
Excise Officers in admitting such prices and discounts and 
the possibilitv of the manufacturer appointing a few as- 
sociate firms or creating shadow concerns as a ruse to 
undervalue the goods should be carefully investigated. 
It  should also be investigated whether the dealers/distri- 
butors are performing some of the functions (like ad- 
verting, warranty etc. in respect of the goods) which 
appropriatelv belong to the manufacturer. Any discounts 
or reduction in price in consideration of the distributors 
performing such functions are not admissible. If there 
is a large number of regional distributors or dealers and 
all of them are charged a uniform price. the possibility 
of the price being a bona fide one is greater. I 

'(iii) Sales at rate contract prices.-Individual rate contract 
prices may be accepted for the purposes of as,wsment 
subject to the following conditions:- 

(a) No wholesale market exists for the article for ascertain- 
ing the value under section 4(a). 

(b) Rate contract prices are based on trade considerations 
alone and do not involve any special relationship bet- 
ween the buyer and the seller. 

(c) The contract documents are produced for inspection. 



(d) The contracts on critical examination are found to be  
genuine. 

(iv) Sales are nrostly direct to consumers.-Price charged from 
and discount granted to all consumers uniformly by the 
manufacturer are acceptable provided no wholesale mar- 
ket is in existence for the goods. 

(v) No sale.--Goods are entirely consumed by tfie manufac- 
turer himself in the manufactu~e of other goods. 

(a) When there is no sale of an article, it is necessary to 
find out the price a t  which articles of the like kind and 
quality are capable of being sold. In such cases, assess- 
able value should be arrived at  on the basis of cost 
accounting. After determining the total cost incurred 
by the manufacturer in manufacturing tha,? article-- 
which will include cost of raw-materials, components 
manufacturing expenses and overheads-a suitable ad- 
dition for margin of profit should also be made. A 
reasonable margin of profit is the addition which the 
manufacturer would have ordinarily made to his cost 
of ~ o d u c t i o n  had he chosen to sell the article to others. 

(b) As Central Excise Officers do not, by and large, know 
cost accounting techniques the manufacturer should be 
asked in writing to furnish the information regarding 
his cost of production, with break-up details under 
various heads like the cost of raw material, manufac- 
turing expenses, overheads, etc. duty certified by a 
Chartered Accountant or Cost Accountant. The manu- 
facturer should also be called upon to declare the 
average profit (as a percentage of his cost of product- 
tion) which he is at  that time adding 't'o fix the sale 
price of his finished products (made out of the excisa- 
able raw material or components in question) which he 
offers for sale. If the manufacturer does not cooperate 
by furnishing the requisite information on a written 
request being made to him, resort should be had to 
section 14 of the Central Excises and Salt Act, 1944. In 
the case of small scale units, certification by a Charter- 
ed Accountant need not be insisted upon. For purposes 
of checking, the margin of profit declared by the manu- 
facturer should be compared with the gross profit dis- 
closed in his latest balance-sheet, where available, and 
the total price (including profit) declared by him should 



be compared with the price of articles of comparaoie 
quality sold by o'ther manufacturers. If found reason- 
able, the declared price should be approved by the  
S'uperintendent. The price so approved should hold 
good for that calendar year unless major fluctuations 
in the price of raw materials or in the profit margin 
of the ma,nufacturer warrant a fresh determination of 
price during the same calendar year. 

(c) Another method to determine the assessable value of 
an article which is not sold could be to deduce its value 
from the price of the finished product in the manufac- 
ture of which the said article has been used, after 
ma,king due allowance for the cost of other materials 
added and the manufacturing expenses incurred bet- 
ween the manufacture of the said article and the finish- 
ed product. This method would, however be suitable 
only in these cases where further processes after the 
manufacture of the said article as well as the number 
of other materials etc. added are not very significant 
from the cost point of view. 

PART IV-ABATMENT OR DEDUCTION FROM PRICE 

9. In determining the price of any article under section 4, no 
abatrnent or deduction should be allowed except in respect of trade 
discount and the duty assessable. Under section 4(a), the admissi- 
ble trade discounts are those which are allowed uniformity to all 
independent wholesale dealers under open market conditions. Under 
section 4(b), the admissible trade discounts are those which are 
actually and uniformly allowed to all buyers satisfying the same 
conditions. Subject to these general principles, the following types 
of discounts are admissible for deduction:- 

(i) Quantity discounts. Actual quantity discounts, that is 
to say, discounts granted in the ordinary course of busi- 
ness, which are based on the quantity of goods supplied, 
should be allowed. provided that such discounts- 

(a) are uniformlv admissible to all independent buyers of 
the same quantity, and 

(b) are proved to have been granted outright a t  the time 
of removal of the goods from the factory. 

I t  should be carefully noted that only the actual quantity dis- 
count appropriate to the size of the lot sold is admissible under sec- 
tion 4(a) as well as 4(b). However, where the higher discount is 



based on the sise of the lot purchased, it may be pointed out that 
the law does not preclude grant of such discounts for the en- 
clearance of the goods in one or  more lots, or spread over a period 
of time, whatever the size of the individual consignments cleared, 
provided that such a discount is not exceptional and it is allowed 
t o  all dealers in the normal course of business and such a discount 
is or would be open to all purchasers in similar situations. 

However, if order is placed for a bigger lot but due to any reason 
i t  is not fully supplied, quantity discount appropriate to the quan- 
tity actually supplied should be allowed and no: the discount a p  
propriate to the quantity for which the mder was placed. 

(ii) Cash discounts. Cash discounts. i.e., discounts for prompt 
payment of price of goods on delivery are admissible in 
arriving at the assessable value, if they are available to 
all buyers. 

10. The following types of discounts are not admissible:- 

(i) Discounts allowed under a particular contract. Any dis- 
count which has been allowed only under a particular 
contract, and is not generally available to all indepen- 
dent buyers is not admissible. 

Example.-A discount allowed to a buyer in consideration of 
an arrangement by which he takes the whole output of 
a factory is inadmissible. 

(ii) Conditional discounts.-Anv discount which is. in any 
sense conditional at the time of delivery of the goods from 
the factory, that is to say, anv discount which can be 
earned onlv in consideration of the fulfilment of certain 
conditions either before or after such deliver" is not ad- 
missible. 

Example.-A discount is inadmissible if it is alloived in con- 
sideration of the pavment of the sale price being m'ade 
in advance of the actual delivery from the factory. 

(iii) Discount in kind.-If anv discounts are given i n  kind, full 
duty should be charged on the extra quantity allowed as - 
discount. 

(iv) Sample discount.-A sample discount, that is to say, a 
special discount given for a sample supply of goods if the 



samples are of the saleable kind or quality ordinarily 
offered for sale is not admisqible. 

(v) Advertising discount.-Discount of the nature of remune- 
ration for pushing or advertising a particular line of goods 
is not admissible. 

11. Other deductions: - 
(i) Local taxes.-All local taxes such as sales-tax, octroi etc. 

should be excluded in determining the value for assess- 
ment. 

(ii) Cost of distribution. No deduction from price on account 
of cost of distribution can be allowed on the ground that 
such prices are loaded with the average cost of distribu- 
tion of the goods up-country from ithe place of removal. 

(iii) Freight charges. No abatment on account of expenses 
incurred by the manufacturer on freight charges should 
be allowed. 

(iv) Packing charges.-Attention is invited t o  Ministry of 
Law's advice forwarded to all Collectors under Board's 
letter F. No. 2/11/67-CXI dated the 2!Nh April, 1967. As 
advised therein. packing cannot be regarded as part of 
the process of manufacture if the article is such as could 
have been delivered to the customers without packing. 
Consequently, packing charges cannot be included in the 
assessable value of such an article. It  can be said that 
an article could be delivered with.out packing if there are 
substantial actual sales of the article without packing. If 
packing is required before the article could be delivered 
to the customers, then packing is a process incidental to 
the completion of the manufactured article and the cost 
for such packing should be included in the assessable 
value. No distinction should be made between ordinary 
and special packing in such cases. Gost of the actual 
packing in which the article is delivered from the factory 
should be included in the assessable value. 

NoTE.-T~~ Forgoing list of admissible and inadmissible discounts 
and deductions given in paras. 9 to 11 is not intended to 
be exhaustive. 

12. Whether discount should be calculated on cum-duty price or 
ex-duty price.-Under section 4, trade discount is what is actually 



given to the buyer. Calculation of discount, that is, whether it 
should be a percentage of tumduty price or ex-duty price, should 
depend upon the practice which the seller actually adopts in giving 
the discount to the buyer, The important point is that the quantum 
*of trade discount, in absolute terms, should not, if  otherwise ad- 
missible be more lor less than the quantum which is actually allow- 
ed to the buyer. 

13. Instructions laid down in Government of India's General 
Order (Central Excise) No. 4 of 1955 and Board's letter F. No. 91311 
56CXMII dated the 14th November, 1957 and all other orders 
regarding valuation under section 4 issued so far are hereby can- 
celled. 

14. These orders should be given effect to immediately. Past 
assessments which have already been dosed should not be reopened. 
Assessment practices in individual cases which are contrary to these 
instructions but which have arisen because of orders-in-appeal or 
,orders-in-revision, under section 35 or 36 of the Central Excise and 
Salt Act, 1944 should, however, continue as there is no power of 
review under the Central Excise Law at present. There may also 
be individual cases in which valuation is being dme at present in 
accordance with a court judgment. If the Collector feels that the 
existing practice in such cases is not in accordance with these 
instructions he should make a detailed report to the Board and 
.await Board's orders before changing the existing practice. 

[M.F. (D.R.&I) F. No. 36145168-CX.1, dated 14-11-1968) 
(Circular letter Misc. No. 68/68-CX.I.)] 



APPENDIX XnI 
(Vi& Para 3.18) 

Copy of the letter dated 23-11-73 from Chesebrough Ponds' indi- 
cating the break up of poet manufact~uing expenses. 

Chesebrough Pond's Inc. 
Ref; PRN IVSZJ j 2198 
November 23, 1973. 

To 
The Superintendent of Central Excise 
Guindy Mixed Range, 
Guindy, 
Madras-600032. 

Dear Sir, 
Central Excis~Cosmettics ant 3 Toilet preparation-Price list- 

approval of-Regarding 

We have for acknowledgment your letter No. 5885173 dated 31st 
October, 1973, and furnish behw the details called for- 

(I)  A revised price list, showing the price, exclusive of 
excise duty in Col. 2(b) is sent herewith. 

(2) The post manufacturing expenses inculde items like, 
Distribution, selling, Media, Merchandising etc. as shown 
separately in a statement. 

(3) Our products are sold on F.O.R. destination basis. We 
have warehouses all over India and distribution of our 
products is done tn dealers on an uniform trade discount 
of 5 per cent. 

We are enclosing a statement showing the break up of post 
manufacturing expenses, duly certified by our Auditors. 

We trust that the above information will meet with your re- 
quirqments and look forward to the early refund order of our 
claims. 

Thanking you, 

End: 

Very trhly yours, 
Chesebrough Pond's Tnc 

Indian Branch. 
Sd/- K. Visvanathan, 

Plant Manager. 



CHESEBROUGH POND'S INC. (INDIAN BRANCH) 

POST MANUFACTURING EXPENSES . . . . . . .  x. Dictri~ution 7'15% on Crou sale value 

4. Merchandising . . .  4'51% Y y  > .  

5. Marketing Contra1 & Supervision . . g . o p %  Y 7 1, 
-c- 

Total . 27.04% 
6. Selling profits . . 4 3 ' 3 %  ?I 

7. Post manufacturing expcnses plus selling profits . 30'34% ), 9 ,  
-7 

Place : Madras For Chesebrough Pond's Inc. 
dated November 17, 1973. Indian Branch 

Sdl- General Manager. 11 . 
We have verifitd the above statement with books and records 

produced tro us and have found the same to be correct. 

Sd/- S. R. BATLIBOI & CO. 
CHARTERED ACCOUNTANTS 

36, Ganesh Chandra Avenue 
Calcutta-700013. 
dt. Nwember, 17, 1973. 



APPENDIX XIV 
(Vide Para 3.39) 

3T- of manufacturer: 
Chesebrough Pond's Inc. 

Indian Branch, Madras-44, 
A H  cost sheet of Dneam Flower Talc (Mini Pack) Unit: Dozen 

I. Bngredients cost per dozen Rs. 0.74 
.'2. Metal Containers Rs. 3.41 
.3. Caps Rs. 0.27 
4. Tops Rs. 1.91 
5- Outers Rs. 0.28 
a. Breakage and wastage Rs. 0.07 
7. Labour Rs. 0.13 

Rs. 6.81 

:CRs, Six and Paise eighty one only) 
Sd/- For Sankaranth & Co. 

M. Sankaran 
Partner 

N. N3. 12573 
M. Sankaran. B.Com.C.11 
Chartered Accountant 
No. 4, Tilk Street Extn. 
T. Nagar, Madras-47. 

.w- 
G e n d  Manager 
far CBesebrough Ponds Inc. 



APPENDIX XV 

Ministry/ 
SI. Para Department 
No. No. 

I 1-59 M inisty of Finan~e The Committee find that fhe Monghyr factory of Indian Tobac- 
(Deptt. of Revenue) co Company Ltd., Calcutta had cleared certain brands of cigarettes $ 

manufactured by i t  during 1st March 1974 to 12 March 1974 on pay- ' 

ment of duty a t  the revised rates prevalent from 1-3-1974 but the 
assessable value was calculated on the basis of price prevalent before 
1-3-1974. The adoption of old price towards assessable value had 
resulted in under-assessment to the extent of Rs. 1,22,473. The Central 
Board of Excise and Customs have conceded "while checking the RT- 
12 returns for the month of March, 1974, the assessing officer should 
have detected the short pnyment and that there was a lapse on thq 
part of the said Inspector to this extent." What is more distressing 
is the fact that this discrepancy could not be detected by the I n s m -  
tion Group which visited the factory subsequently. This goes to  
prove that the check exercised in this regard was p e m c t o ~  and not 
&ne In the right mest, The plea that "the d&tk@ in thla c8yl 



had occurred due to the ignorance of the Inspector on account of 
inexperience in the Self Removal Procedure system and that no ex- 
planation was called for from other officers as it was the Inspector 
who h:.d made the assessment" is not convincing. A review of the 
whole procedure of selection of suitable personnel for the job and 
fixing the accountability of the supervisory officers is urgently called 
for. Since provisions already exist for the Inspection group and In- 
ternal Audit Party to check the assessment from time to time, it is 
rather strange that such costly lapses should occur and thereby de- 
prive the Exchequer of the revenue which would otherwise have 
accrued to it. m e  Committee are also unable to understand why in 
this case the question of assessment was left merely at the discretim 
of an Inspector who w;s inexperienced. A counter-check should have 
been envisaged by his higher authority who was authorised to do it. 
According to the Committee, this was all the more necessary, e S P  
cially when they were aware that a revision in  the rate had taken 
place in the relevant period. The Committee would like the matter 
to he  investigated thoroughly with a view to fixing responsibility and 
taking action a.gainst the derelict officers. 

Another disquieting feature which has come to the notice of 
the Committee during evidence is that although under subRule 2 
of Rule 173 C the central Excise officers have the power to look into 
the genuineness of the proplosal for any revision of the prices declared 
by assessee, they lark expertise particularly where knowledge of 
costing is required. The Chairman, Central Board of Excise and 
Customs has conceded that "the technical competence of our officers 
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at the basic levels is not at present what it  ought to be". In such 
circumstances it  is difficult to agree with the Department's view that 
had this case not been detected by Audit, this would have remained 
as one of the "stray cases which manage to escape the check"'. It is 
difficult to acceptt the observation of the Department that the ques- 
tion of suspicion of an assessment value "depends very much on the 
officer". The Chairman, Central Board of Excise and Customs, how- 
ever, informed the Committee about the decision to have a Cost 
Accountant in the Department. The Committee have also seen that 
a Directorate of Training has been set up to impart training to direct 
recruits. While the Committee welcome these proposals they are a t  
a loss to understand how in the existing situations, the authorities 
concerned managed to assess correctly for duty the different values 
of items from time to time without detriment to the interest of GOv- 
ernment. In para 18 of Chapter 16 of their recommendation, the self 
Rcmoval Procedure Review Committee had ~ecornmended that servic- 
es of suitable experts might also be obtained on deputation from 
t ;  l.wr Government Departments. This was accepted in principle by 
the Goverhment at the Group A level of officers. The committee 
would like to know how far this decision has been implemented and 
what the present position is. 

Ministry of Finance In the instant case the revised price list submitted by the 
( D e ~ t t .  of Revenuekompany was approved by a Superintendent of Central Excise. The 

Committee hawe, however, been informed that "the proper officer for 



approval of the price list is the Assistant Collector. However in 
simple cases which do not involve disputed discounts or are easily 
verifiable with the wholesale prices, the Asst. Collector after a pre- 
liminary study of the pattern of marketing of a particular unit may 
authorise the Superintendent for verification of the prices with the 
help of field staff and approval of the value". In this case dispute was 
going on even prior to 1 March 1974 between the assessee and the 
Department as to whether the price at which they sold their cigerettes 
to their dealers or distributoI's should be taken as the open market 
price of wholesale price. That inspite of this background the approv- 
al of the revised price list should have been left to the Superinten- 
dent is a serious lapse on the part of the Department. The Com- 
mittee desire that the circumstances in which it was left to be a p  
proved by a Superintendent should be examined and responsibility 
fixed. w 

The Committee are concerned to note that the checks exer- 
cised by the Department in case of cigarettes do not make any dis- 
tinction between upward revision of prices and downward revisions. 
They feel that in cases of downward revision of prices, greater check 
should be exercised so that it is ensured th?Q the Public Exchequer 
is not put to a loss by unscrupulous activities of compnies dominat- 
ing a particular field. From the evidence it appears that large com- 
panies having a number of units and brands may manipulate by both 
raising or lowering the prices of different brands of cigarettes in a 
manner which can bring substantial loss to the public exchequer- 



--- . ------ -- .- 

The Committee would like the Department to examine how far the 
present tariff structure of manufactured tobacco has g t e d  as an in- 
centive or otherwise to such manipulations. 

5 I .63 Ministry of Finance The Committee have also been informed that there is no 
( D e ~ t t .  of Revenue) regular system for ~mmunica~t ing  the assessable values determined 

by one ColIectorate to other Collectorates unless occasion arises to do 
so. They feel that there should be regular coordination between the 
different Collectorates dealing with a particular company during a 
particular time. This would eliminate the wide fluctuations in the 
rates of assessment values quoted by the firm a t  their various units. 

The Committee learnt from Audit that in their price list 
issued from 1-3-1973 onwards, a large tobacco Company had deducted 
from the wholesale price of cigarettes certain percentage thereof as 
per certification by the company's auditors on accouqt of post-rnanu- 
facturing and selling expenses and duty was assessed on the net 
amount. This practice was not approved by the Central Excise a 1- 

thorities because the "Department was inclined to the view that 
the price at  which the cigarettes were sold by the dealers for further 
sale should form the basis for assessment value". On the other hand 
"manufacturers' contention was that the price at  which they them- 
selves sold to their dealers or distributors should form the basis. The 
manufacturers had further claimed b2sing themselves on the Voltas 
judgment* that even a portion of the price at  which they sold to 



their dealers or distributors should be excluded from the value us., 
roughly about 3 per cent of what could be the value." The manufac- 
turer had filed writ petitions in the Patna High Court and obtained 
Stay orders. Pending decision of the court, all price lists from 1-3-1973 
onwards were approved by the Department on a provisional basis; 
the price list effective from 1-3-1974 was also approved pmvisionally 
for the same reason. The Committee hawe been further told during 
evidence that the Patha High Court has since decided that the De- 
partment should base their assessment on the wholesale price i.e. the 
price on which they were sold to the distributors but excluding what 
was claimed a s  post-manufacturing expenses. The Committee were 

i also told that the Collector of Central Excise, Patna had applied to 
the Patna High Court for leave to appeal to the Supreme Coui't. The 
Committee would like this dispute to be settled expeditiously, z 

VI 

Section 4 of the Central Excise & Salt Act, 1944 was amended 
by Central Excise & Salt Act, 1973 with a view to overcome variods 
difficulties experienced in valuation of excisable goods for purposes 
of Excise Duty some of which got highlighted in the judgement of 
the Supreme Court in A. K. Roy and others vs. Voltas Ltd. The 
new Section 4 of the Act provides as far as practicable for assess- 
ment of duty on excisable goods on the basis of the normal price, 
that is to say, the price at  which such goods are ordinarily sold by 
the assessee to a buyer in the course of wholesale trade for delivery _ _  _- - - _ -  ._ _ _ _ I  - -  

*The Supreme Court in its judgcmcnt in the case of A.K. Roy and others Vs. Voltas Ltd 
hcld in December, 1972 that the sale to the distributor constituted transactions in the 
wholesale markct and that the valuation for purposes of Excise Duty would include only 
manufacturing cost plus the manufacturers' profit. 
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at the time and place of removal, where the buyer is not related 
wrson and the price is the sole consideration for the sale. Further, 
it makes specific provisions with respect to certain situations which 
were not provided for earlier and which are frequently ctncountered 
in the sphere of valuation. It  also contains enalbling powers for Cen- 
tral Government to frame rules for situations where value cannot be 
determined in the manner laid down in clause (a) of sub-section (1) 
of the new section 4. 

The Committee are distressed to note that despite the amendment 
of the Act, disputes continue to arise in the matter of determination 
of the assessable value. g 

In several cases, the matter's have been taken to the Courts. The 
Committee desire that this problem should be studied in depth and 
a solution found so that while the manufacturers do not face harass- 
ment, the interests of the Exchequer are also protected. 

8 I .66 Ministvof Finance The Gover'nment of India had brought forward a Bill to 
(Deptt. of Revenue) amend Section 4 of the Central Excise and Salt Act, 1944 in May, 

1973 which was passed by the ParIiament with the stipulation that 
the same shall come into force from such date as may be notified by 
Government. The Government issued a notification on 8 August, 
1975 stating that the amended Section 4 shall become effective from 
1 October 1975 i,e. $bq~t 33 yean after the ampndinq Act was p w  
by PwUament, 



do The Department of Revenue have intimated that when a 
new provision involves substantial changes in the law, a reasonable 
period of time is necessary for drafting the rules and instructions to 
familiarise the assessee with there provisions to enable them to file 
revised price lists in advance. The Finance Secretary has however 
conceded that prima facie the period of about two years was unrea- 
sonably long in that context as it happened in this case. The Com- 
mittee find that the judgment of the Supreme Court came in Decem- b 

ber 1972 and the amending Bill was introduced in May 1973 to over- I 

come the difficulties which were encountered by the Department con- 
sequent on that judgment. This period of about 6 months was reason- 
blv sufficient for the Department to give full consideration to all 
operational ~spec ts  and it was not necessary to take long spell of 
about 2+ years to bring into effect the operation of the amended 
section. Audit has pointed out that the delay has caused a loss in 
revenue of about Bs. 17 crores. Even if it is not treated as a loss 
technically. it cannot be denied that if the notification had been issued 
earlier, as i t  ought to have been, more revenues could have been 
realized. From the information furnished by the Department the 
Committee find that there have been as many as 166 claims which 
were filed by the various parties for the refund of Rs. lo/- lakh or 
mope in each case consequent on the judgement of the Supeme  
Court delivered in December, 1972. These claims had started pour- 
ing in from February 1973 onwards themselves and the Department 
should have alerted themselves and realised the urgency of the 
situation for the enforcenlent of the amended Section which remain- 
ed inoperative till 1 October, 1975. 
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The Parliament had enacted the amendment to ensure that the 
exchequer will not suffer loss of revenue as a result of the judge- 
ment of the Supreme Court. All that had to be done was to issue 
the notification enforcing the amendment. The lapse of 25 years 
for this notification resulting in loss of revenue to the tune of more 
that Rs. 17 crores is a circumstance for which the Committee can 
not find any justification. Whoever caused this delay had in  effect 
defeated the purpose and intentment of the Parliament in enacting 
the amendment. That the delay was allowed even in face of the 
pouring claims for refund from a large number of assessees adds to 
the seriousness of the situation. Taking everything into considera- 

w tion, the Committee feels that a greater probe with a view to fixing $ 
the responsibility for the delay is called for. 

10 2.75 Ministry of Finance The Committee note that samples of footwear taken out in 
(Deptt. Itevenue) pairs are required to be cleared on payment of duty. However, 

where the sample of left foot is sent out for examination and the 
right foot remains in the sample room, the departmental instructions 
require that the left foot of each pair should be punched with a hole 
in the sole. The Committee are, however, surprised to learn that 
the requirement of punching the sole of left foot is not enforced in  
the case of shoes produced by M/s. Bata India Ltd. From the in- 
formation furnished by the Department the explanation for this 
exemption is that "This is not being done in this factory and (there- 
fore) need not be insisted upon." The Committee are amazed by 



this reasoning. What is distressing is the fact that the file 
ing to year 1959 leading to the issue of Bata Supplement which 
inter alia provides for this specific exemption, is not traceable in 
the Department who have expressed their inability to list out the 
reasons for giving this special concession to Bata factories. This 
concession was given some time in the year 1959 and since then i t  
has not been subjected to any review so far. The Committee are 
unable to comprehend the rationale behind such discriminatory pro- 
visions which afford preferential treatment to M/s. Bata India vis-a- 
vis others in the line. 

The Department's admission that "it is not known whether 
any review of these instructions was carried out in the sixties or 
subsequently" is all the more deplorable. It  is obvious that only 

(0 after the PAC decided to examine this matter, the Department had 
reviewed the matter and issued instructions on 30-11-77 and 8-12-77 
stressing the instructions issued in 1970. The Committee would 
like the reasons for granting exemption to Bata's to be fully investi- 
gated and responsibility fixed for lapse if any. That such exemption 
should have not been reviewed earlier than 1977 is most reprehensi- 
ble. 

The Committee find that MIS. Bata India Ltd., Batanagar 
under the Collectorate of Calcutta manufactured inter aEia one or 
two different varieties of footwear for testirig and sample puTposes. 
The assessee usually removed the left foot of each odd pair from 
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the factory and sent them to its Sales Office both in India and abroad 
for the purpose of testing, examination and approval by the experts. 
The remaining right foot of such odd pairs was retained as speci- 
men in the sample room of the factory. The Departmental instruc- 
tions provide that these samples are required to be returned to the 
factory unused because they are issued without payment of duty 
in the f i s t  instance. The duty is, however, liable to be paid in case 
the samples are not returned to the factory within 3 months from 
the date of issue. When the factory at Batanagar was inspected by 
the Departmental Internal Audit in June, 1973, it was noticed that 

w the footwear cleared as samples on test/examination purposes were g 
neither received back in the factory nor duty was paid on them. 
The Committee have been informed that a total duty amount of 
Rs. 1,21,648.00 has been demanded from M/s. Bata on the samples 
cleared during the period from November, 1970 to June 1977 whicli 
is still pending recovery at various stages. The Committee would 
like to be apprised of the progress made in the realisation of the 
dues in the action taken notes. The Committee regret that infor- 
mation prior to the period of November 1970 is not available with 
the Department. 

13 2.78 Ministry of Finance The Committee note that MIS. Bata India Ltd. have three 
(De~tt-  Revenue) factories at Batanagw falling under the Collectorate of Central Ex- 

cise Calcutta, Bataganj in Patna Central Excise Collectorate aqq 



Faridabad in Chandigarh Collectorate. Ifn regard to the factory 
at Batanagar, the Collector of Central Excise, Calcutta has reported 
that they are maintaining samples of footwear w.e.f. 1-4-1973 and 
the recards of samples of footwear prior to that date are not avail- 
able. With reference to the Bataganj unit of this assessee, the Col- 
lector of Central Excise, Patna has reported that they do not send 
any samples without payment of duty thereon. Whatever samples 
are despatched are from duty paid premises and they therefore do 
not maintain any sample register in the statutary form. In  the 
casc of Collector of Central Excise, Chandigarh it has been reported 
that MIS. Bata India Ltd. do not clear any samples and hence do 
not maintain any register for samples. 

The Committee are at a loss to understand why the record of the 
samples cleered by M/s. Bata India Ltd. from their Batanagar fac- 
tory should not be available to the Committee. A manufacturer is 
required to maintain a register of samples and this is required to be 
scrutinised by the Department periodically. The Committee a p  
prehend that neither such a record was maintained by the firm nor 
was it insisted upon by the Department. They would therefore like 
the matter to be investigated thoroughly with a view to identify 
the persons responsible for the lapse, fix responsibility and start 
proceedings against them under the law. 

14 2.79 do The Committee understand that one of the pleas put forward 
by MIS. Bata India Ltd. in reply to the demand raised by the Depart- 
ment for the non-receipt back of the samples of footwear is that the - 



same were destroyed. In the absence of the record of samples, it 
has not been possible for the Department to verify the authenticity 
of this statement even though they have not accepted the plea of the 
firm. The omission was first brought to the notice of the Depart- 
ment in July 1973 by the Internal Audit Department of the Calcutta 
Collectorate. But only after 14 years the Asstt. Collector concern- 
ed had issued ordms for realization of duty on samples so cleared 
from the factory. Even then such an important omission was not 
brought to the notice of the Board. What is worse is that the 
account of clearance of samples prior to 1-4-1973 is not available 

VI with the factory. The Committee desire that the manufacturer N 

should be required to maintain all records of clearance in future 
and that systematic and continuous checking of such records should 
be undertaken by the Department. In order to avoid such situa- 
tions in future, the Committee also desire that the samples from 
Batanagar factory may be allowed clearance only on payment of 
duty. This will ensure uniformity of procedure in both the factories a 

at Batanagar and Bataganj and also plug the loophole existing a t  
present for the avoidance of duty. According to the information 
furnished, the Collector of Central Excise Bombay in whose juris- 
diction Mfs. Carona Sahu Co. Bombay falls, had reported that the 
assessee recorded the sample pieces and regulrrr pairs in their RGI 
?$count and samples were cleared on payment of duty only- If the 



procedure could be followed in respect of Carona Sahu Co. there is 
no reason why it could not be followed in respect of Batas. 

The Committee find that Bata's Footwear Supplement pro- 
vides that the Design and Sample Section should be visited 3 to 4 
times a month by surprise and the stocks of complete pairs and right 
foot compared against the record of designs made and Gate Passes 
issued. During that visit verification is to be made with reference 
to factory's accounts in regard to the unapproved footwear destroy- 
ed and approved footwear brought to account. 

The Committee have been info~rned that there is no mention of 
surprise visits in the available records in regard to Batanagar Unit 
of M/s. Bata India Ltd. although such surprise checks were conduct- - 

ul ed by the Inspection Group of the other Unit at  Bataganj on w 
17-8-1970, &!I-1971, 21-7-1972 to 31-7-1972, 15-2-1973, 16-10-1973 to 
19-10-1973, 23-9-1974 to 30-9-1974. 

The Committee are m~able to understand the reasms fw 
non-availability of the records of inspection made in respect af 
Batanagar Unit for 4 years from 1970 to 1974. When the procedure 
provided for one check in a year and the same was done in respect 
of one unit at  Bataganj there is no valid reasons for not conducting 
such a check in respect of Batanagar unit. The b ember Central 
Excise had admitted that "this should have been done." This is a 
serious lapse. The Committee deprecate this lapse and desire that 
appropriate action should be taken against the officials for tMr 
failure to observe the Departmental instrnctions in letter and spirit. - --- -- - - 



-- -- - - 
17 2.82 Ministry of Finance The Committee find that footwear produced in any factory 

(Deptt. of Revenue) wherein not more than 49 workers are working or working on any 
day of the preceding 12 months or the total equivalent of power 
used in the process of manufacturing footwear does not exceed 
2 H.P. are exempted from the whole of duty of excise leviable 
thereon. These are small scale units which are required to register 
themselves with the States' Directorates of Industries. This exemp- 
tion is also available to those manufacturing units whose footwear 
are affixed with the brand or trade name (registered or not) of 
another manufacturer or trader. In  other words, footwear manu- 
factured by Small Scale Units and affixed with the brand name of 
Batas or any other big footwear manufacturer, will not be treated 
as the product of Batas or any other big footwear manufacturer and 
as such will not be liable to duty. The intention of this exemption 
is primarily to help the small scale manufacturers to market their 
production easily and efficiently. While the Committee appreciate 
and endorse the intention of the Government to help the small 
manufacturer, they a t  the same time want that the Government 
should be alert to ensure that the provisions of this exemption are 
not abused by big manufacturers by virtue of their dominant posi- 
tion. They suspect that with this exemption, the bigger units can 
set up small bena~ni units which though adually owned by them 
are not so shown on the records. The Committee would like the 



Department to exercise more effective vigilance and devise ways 
and means for maintaining complete surveillance on such units to 
satisfy that none of the units enjoying exemption frcm duty is 
benami of any big manufacturer. The Committee also desire that 
a thorough investigation may be made by the Department about 
Renami mi's of large manufacturer and a report submitted to them 

. at an early date. 
The Committee find that there are a large number of small 

units wl:lch are totallv dependent on big manufacturers like Batas 
and Caronas r ic .  which provide them with marketing outlet. But 
the Small scale Units can derive the real benefit of the esemption 
from duty granted to them if they have proper marketing outlets 
snd are anle to sell their products directlv without the hclp of iarger 
units. The Committee are given to understand that the Govxn- 
ment have set up Bharat Leather Corporation whose function inter 
alia is to provide marketing facilities solely for the small scale 
sector internally as well as for exports. This Corporation is said to 
lw embarking upon a detailed scheme for providing marketing 
facilit~es and the Government have provided a large sum of m lney 
in the Annual Plan for the building up of a marketing net-work. 
The Committee appreciate this step which is in the right direction 
and desire that the Government should make incessant efforts to 
ensure that the desired ~Sjectives are achieved in letter and spirit. 

I 9  2.84 Ministry of Industry The Committee note that the Government have ser UP the 
(Deptt. of Industrial Tannery and Footwear Corporation of India Ltd. Kanpur (TAFCO) 

Development) who manufacture only Gents' Shoes and Sandals. In order to have 
- -  -- 

928 LS-11. 
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a complete range of products, such as Ladies and Children's shoes, 
Cha~pals etc. they were getting for sometime these products manu- 
factured from, units which are exempted from payment of excise 
duty. However, they had to abandon this practice ~f ixocmement 
because of imperfect system of placement of orders with parties 
and asking them to supply directly to third party without having 
any quality control and the third party rejecting them. From the 
irlforrnation furnished by the Government in regard to the compara- 
tive practice followed by Mls Beta India LM. vis-a-vis TAFCO, the 
Committee find that the imperfection was cauded inter alia due to 

I 

lack of adequate appraisal of the technical competence of the small '$, 
scale footwear manufacturing concerns, absence of techqical assis- 
tance by T A W 0  to small scale units and non-supply of raw mate- 
rial, components etc. by TAFCO to these units invariabiy in all 
cases. The Committee fail to comprehend the reasons w!~ich have 
prevented TAFCO from perfecting all the pre-requisites necessary 
for the making of the products of small scale units when a private 
concern like Bata has been able to do it successfully. The Commit- 
tee are convinced that with a closer watch and periodic reviews of 
iunctioning 1 AFCO can show better results. 

20 3.41 Ministry of Finance The Committee find that Chesebrough Pond (Inc.) Madras 
(DWt- of Revenue) produced Pond's Dream Flower Talcum Powder in mini tins each 



cm'.airlling 30 grams of powder. In April, 1973 they declared to the 
Excise authorities that it was intended to be given free by their 
dealers but tha.t they would be invoicing their dealers at  Rs. 61- 
per dozen. The transaction value of Rs. 6/- per dozen less 30 per 
cent trade discount was initially appl'oved on the basis of price list 
No. 2/73 filed by M/s Chesebrough Pond on 19-4-1973. I t  was accep- 
ted at that stage by the authorities under the impression that it 
was being sold to the Chesebrough dealers at  Rs. 61- per dozen 
Subsequently, it came to light that according to actual arrangement 
the dealers did not ultimately bear the cost of these tins. The dealers 

, ,q uc i ( 4 were inmced  in accordance with the price list and the amount was 
*- 7 "charged' to the dealer's account. When the dealer eventually com- 

pleted free delivery of the goods to the consumers, he was given a , 
cn reimbursement by a. credit to his current account for the full value -.I 

of the goods involved so that, in effect. there was no sale between 
them and their dealers. The Committee would like it to be examin- 
ed whether this was permissible under Section 4 of the Excise & 
Salt Act. 

Later on M/s Chesebrough Ponds manufactured the same 
mini-tins and supplied to M/s Brooke Bond India Ltd., Calcutta 
from September, 1973 onwards who in turn distributed them f ~ e e  
of cost alongwith their own coffee product 'Bru'. The tins bore the 
inscription 'free with Bru'. The entire transaction was a tie UP 

arrangement and was obviously meant to promote the sale of each 
other's product. The supply was made at t.he rate approvd on the 
basis of the price list No. 2\73 filed in April, 1W3 and no fresh price 
list was fled for this purpose. - ---- 



- - -- - 
According to sub-Rule(2) of the Rule 173(c) of the Central Ex- 

cise Rules, 1944, the proper OfFicer has to approve the price list 
after making such modifications as he may consider n e c e s s q  so 
as to bring the value shown in the said list to the current value, 
for the purpose of assessment as provided in Section 4 of the Cen- 
tral Excises & Salt Act, 1944. It implies therefore that the Officer 
does have the power to modify the price list to the extent as consi- 
dered necessary. While carrying out the modifications, the Officer 
can refuse or accept the assessable value declared by the assessee 
in the price list submitted for appmval, after following the princi- 
ples of natural justice by affording an opportunity tc, the assessee G 

00 
to explain either in writing or in person as to why the value declar- 
ed bv him should not be rejected and a different value approved. 
~ r i &  1ia:s for contract prices are to t e  checked with the price range 
of that type of article with reference to 'contract deeds and where 
lhe prices quoted in the contract deeds under check are abnormally 
low, Sector 04icer has to take up the matter with the factory and 
ensure that the prices are genuine. The assessable value under Sec- 
tion 4 may either be deduced on the basis of market prices for the 
articles of like kind and quality or by means of the ~rinciple  of 
costing. 

22 3-44 hlinistry of Finance The Committee regret to note that even when the Depart- 
(Deptt. of Revenue) ment had come to know that the mini-packs were being supplied 



to the Brooke Bond Co. under what could be termed as a 'contract 
deal', despite the aforesaid elaborate and comprehensive procedure 
for determination of assesse.ble value was given a go bye and the 
price quoted for mini-packs viz. Rs. 6!- per dozen with ';U) per cent 
discount was accepted without investigation whether it could be 
considered unduly low. Explaining the reasons therefor the Finance 
Secretary informed during evidence that "if no p i c e  had been 
established, it would have been the duty of the Department to assess 
the p ~ i c e  and they would have assessed it correctly. Since they 
repor'ted that transaction had been established at Rs. 61- per dozen, 
this may be treated as a. sale and the price had to be accepted." In 
regard to the supplies made to Brooke Bond at that price the De- 
partment has intimated "When sales started to be made to Brooke 
Bond from 6-9-73, there was no need for M/s Chesebrough Pond g 
to file a. fresh list as the p ~ i c e  has already been approved and the 'O 

oxasion for investigating into the transaction did not arise at  that 
stage." The Committee feel that the Excise authorities should 
have woken up in time and asked the company to submit a, fresh 
price list. 

The Department has conceded that the sale price which was 
lower then even the cost of container did not fully cover the cost 
of manufacture of mini-packs. It  means that the Department had 
knowledge of under aluation ctb-initio but they refrained from mak- 
ing any investigation in regard to the proper valua'ion or to take 
remedial steps necessary for the upward revision of the p i c e  quoted 
by the manufacturer. The fact that because the sale was made 
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otherwise than for monetary considerations should not have made 
the Depantment so complacen;: as to ignore the observance of depart- 
mental instructions in this regard. The Commitdee desire that a 

I 

probe should be made with a view to fix the responsibility at various 
levels for appropriate action. 

24 3 - 46 Ministry of I'i nance According to the Finance Secretary "as subsequent events 
(Deptt. have revealed the manufacturer had made inaccurate statements 

to the Department in respect of the first transaction when there 
was actually no sale to the dealers. In regard to the second trans- 
action they did not disclose to the Department the fact of having - 
received a higher sum of money." The Committee greatly deplore 8 
the lack of vigilance which resulted in heavy loss of revenue to the 
tune of more than one lakh of rupees. 

do. The Committee have been further informed that the manu- 
facturer had a proposal for the export of mini-tins abroad for which 
thev had filed a separate price list in 1973 wherein the e x - f a c t o ~  
cw; was indicated as Rs. 15.93 per dozen which was two 2nd half 
time, the rate viz. Rs. 61- adopted for assessment in this case. The 
mini-tins for export however contained face powder which was 
different from talcum powder and the Department hFd come for- 
ward wlth the plea that "the ex-factory price of Rs. 15.93 per dozen 
indicated by the assessee for the purpose of e x p ' t  of face powder 
of 30 grns. pack cannot be applied to talcum powder of 30 gms. 
pack and therefore the comparison with the export price of face 



polvder was not justified." The Member (Excise) has, however, in- 
tormed the Committee during evidence that the actual cost of the 
powder in both the containers was 10 or  12 per cent only. He fur- 
ther stated that the price of talcum dream flower of 196 gms. was 
shown as Rs. 62/- per dozen in 1974 and that of face powder for 
82 gms as Rs. 60/- per dozen. Assuming, therefore, that the cost of 
talcum powder was less than double of face power, the Committee 
find it- difficult to agree that 10 to 12 per cent contents of the mini 
tins should have led to the determination of assessable value for 
Talcum Powder tin at  such low level as Rs. 6/- per dozen. The Com- 
mittee feel that the price list for the export of mini-tins available 
with the Department should have been compared with the price list 
filed by the manufmturer in April, 1973 for adoption of the correct 
assessable value. That after disputing the adoption of export price - 
of Rs. 15.93 per dozen for detemination of assessable value suggest- 2 

*od by audit, the Department had themselves re-assessed the value 
at  R s  6.81 per dozen on the basis of cost of manufacture etc. certi- 
fied by chartered accountant ~ h o w s  that the scrutiny needed was 
lacking initially. The Committee, however, note that the Chese- 
brough Ponds have promptly paid the S o r t  levy of differential duty 
of Rs. 49,793.72 demanded by the Depar'tment. The Committee 
would however like the Department to make a thorough probe with 
a view to ascertain the reasons for this initial lapse and issue neces- 
sary instructions to make the procedure fool-proof to obviate the 
chances for recurrence of such instances in future. 

26 3.48 do. The Committee would also like to draw attention to their 
earlier recommendation made in paragraph 1.29-30 of their 90th 

--- - - ~- - .. -.--- .- 



- - -- - _ 
Report (5th Lok Sabha) wherein they had desired that with a view 
to avoiding omissions in determining assessable values a, suitable 
proforma indicating various details should be devised so as to make 
the assessee furnish break up' of the cost. The Committee are dis- 
tressed to find that no such proforma. has been devised so far with 
the result that the break-up of the cost of the products of M/s. 
Chesebrough Pond are also not available. Had such a proforma 
been devised the break-up of the cost of Ithe product would have 
been available to the Department and the mission of the type, as 
has happened in the instant case for the determination of the proper 
assessable value, would not have occurred. The Committee desire 
that the Department should move swiftly in the matter and ensure 
that the proforma for the purpose is devised without any further 
delay. 
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