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I, the Chairman of the Public Accounts Committee, as authorised 
by the Committee, do present on their behalf this Ninety-First 
Report of the Public Accounts Committee (Sixth Lok Sabha) on 
paragraph 9 of the Report of the Comptroller and Auditor General 
of India for the year 1974-75, Union Government (Railways) 
relating to Collaboration Agreement for manufacture of diesel 
engines for shunters. 

2. The Report of the Comptroller and Auditor General of India 
for the year 1974-75, Union Government (Railways) was laid on 
the Table of the House on 6 May, 1976. The Public Accounts Com- 
mittee (1976-77) examined this paragraph a t  their sitting held on 
27 August, 1976. The Committee (197677) could not finalise the 
Report on account of the dissolution of the Lok Sabha on 18 January, 
1977. When the draft Report was placed before the Public Accounts 
Committee (1977-78) on 5 December, 1977, it was decided that a s  
desired by the Railway Board, an opportunity may be given to them 
for furnishing some additional information. The Public Accounts 
Committee (1977-78) then took further evidence on the paragraph 
on 31 March, 1978 and also obtained additional written information 
from the Ministry of Railways (Railway Board). The Committep 
(1977-78), however, decided on 18 April, 1978 that the draft Report 
may be placed before the next Committee, when the new members 
from Rajya Sabha will also be associated. 

The Committee (1978-79) considered and finalised this Report 
at their sitting held on 24 August, 1973. The Minutes of the sittings 
form Part 11* of the Report. 

3. A statement containing conclusions/recommendations of the 
Committee is appended to this Report (Appendix VI). For facility 
of reference these have been printed in thick type in the body of 
the Report. 

4. The Committee place on record their appreciation of the 
commendable work done by the Chairmen and Members of the 
Public Accounts Committee (1976-77) and (1977-78) in taking 
evidence and obtaining information for this Report. 
-.- -- ..-- -.--- -- .- ---- ----.- -- - - 

*Not printed. One cyclostfled copy laid on the Table of the House 
and five copies placed in Parliament Library. 



5. The Committee also place on record their appreciation of the 
assistance rendered to them in the examination {of the paragraph 
by the Comptroller and Auditor General of India. 

6. The Committee would also like to express their thanks to the 
Chairmen and Members of the Railway Board for the cooperation 
extended by them in giving information to the Committee. 

NEW DELM; 
August 26, 1978. --. ~ h a d r a  4, 1900 (S) . 

P. V. NARASIMHA RAO, 
Chaimnan, 

Public Accounts Committee, 



CHITTARANJAN LOCOMOTIVE. WORKS--COLLABORATION 
AGREEMENT FOR MANUFACTURE OF DIESEL ENGINES 

FOR SHUNTERS 

Audit Paragraph 

1.1. In 1967, the Railway Board negotiated with a West German 
firm (Mak) for technical collaboration for indigenous manufacture 
of diesel engines for shunters in Chittaranjan Locomotive Works. 
The terms and conditions regulating payment of royalty and engi- 
neering fees agreed to by the firm and approved by the Foreign 
Agreements Committee, Ministry of Industrial Development and 
Company Affairs, in December 1967, provided that: 

(i) these would be operative for a period of 8 years plus 2 
years; 

(ii) engineering fees at 3 per cent and royalty at 2 per cent 
on the value of Mak engine and component (to be deter- 
mined as per the agreement) would be payable for the 
first 8 years for the first 400 engines built at Chittaranjan 
Locomotive Works; and 

(iii) during subsequent two years only engineering fees at 2 
per cent would be payable for 60 engines per year. 

1.2. As per the clause approved by the Foreign Agreements 
Committee, royalty is not payable during the 9th and 10th years of 
the agreement irrespective of the fact whether 400 engines are pro- 
duced during the first 8 years or not. 

1.3. However, on the basis of a revised proposal of the firm re- 
ceived in April 1968, it was provided in the agreement executed in 
June 1968, that both royalty and engineering fees at stipulated per- 
centages would be payable for a period of 10 years, the payment of 
royalty being limited to 400 engines only. 

1.4. Therefore, according to the agreement actually executed, 
if 400 engines were not produced during the first 8 years royalty 
would be payable during the 9th and 10th years also but limited to 



royalty on 400 engines. 

1.5. This material variation was agreed to by the Flailway Board 
without obtaining the approval of the Foreign Agreements Com- 
mittee. In 1969, an effort was made by the Chittaranjan Locomo- 
tive Works Administration to persuade the Arm to accept the word- 
ing of the clause pertaining to royalties and engineering fees a s  
approved by the Foreign Agreements Committee, but it did not 
succeed. Thereafter, the Railway Board approached (April 1974) 
the Ministry of Industrial Development to ratify the variations 
made in the final agreement. While according ex p a t  facto Bp 
proval (June 1974) to the deviation, the Ministry of Industrial 
Development observed that the matter should be brought to the 
notice of both the Chairman, Railway Board, and the Minister for 
Railways so that an enquiry could be made as to who was responsi- 
ble for the unauthorised deviation at the time of signing the agree- 
ment. 

1.6. The variation in the terms of the agreement would involve 
avoidable payment of royalty to the firm during the 9th and 10th 
years estimated as DM 1.29 lakhs (Rs. 4.55 lakhs) as according to 
the Administration, there is likelihood of completing production of 
200 engines only in a period of eight years and 60 to 70 engines 
during the remaining two years of the currency of the agreement. 

1.7. The Chittaranjan Locomotive Works Administration stated 
(December 1975) that the variation in the terms of the agreement 
was due to error on the part of the Administration in interpreting 
the decision of the Foreign Agreements Committee and the action 
for the deviation in the collaboration agreement had been initiated. 
In March 1976, the Railway Board stated that the circumstances 
leading to the deviation were also under examination. 

[Paragraph 9 of the Report of the Comptroller and Auditor General 
of India for the year 197475, Union Government (Railways)]. 

1.8. I t  would be seen from the Audit Paragraph that in 1967 
negotiations were conducted by the Railway Board with a West 
German firm (Mak) for technical collaboration for indigenous 
manufacture of diesel engines for shunters in Chittaranjan Locomo- 
tive Works. As a result of these negotiations, the terms and condi- 



tions regulating payment of royalty and engineering fees were 
mutually agreed upon and the same were subsequently got approv- 
ed from the Foreign Agreements Committee of the Ministry of In- 
dustrial Development and Company Affairs in December, 1967. 
However, in April 1968, the firm sent a revised draft making some 
changes in the scale of engineering fees and royalty and conse- 
quently the terms and conditions regulating payment of royalty 
and engineering fees as incorpomted in the agreement executed in 
June, 1968 were different from those approved by the Foreign 
Agreements Committee. 

1.9. At the instance of the Committee, the Railway Board fur- 
nished a note indicating the terms and conditions in regard to the 
payment of royalty and engineering fees approved initially by the 
Foreign Agreements Committee in December, 1967, and as incor- 
porated by Chittaranjan Locomotive Works in the agreement final- 
ly ex'ecuted with M/s. Mak in June, 1968, bringing out, inter alia, 
the financial implications of the modified terms and conditions. In 
the note referred to above, the position has been explained thus: 

"In the first draft agreement sent by Mis. Mak in June, 1966, 
the provisions in regard to payment of engineering fees 
and royalty were as under:- 

(a) The Government shall pay to Mak by way of engineer- 
ing fees and royalties the following remunerations for 
exploitation of the licence: 

Engineering Royalty 
Fee 

( i )  for thc first  400 rngines built by the 
Government. . 37;, 2^; 

( i i )  for following enqinrs built by the Covrmmrnt 
upto 50 units per year . . .  25; , 0,' 

0 

( i i i i  for I'ollowinq tmqin-s built by the Cowrnmrnt 
b-ymd 50 units per year . . , . 39: so' . 0 

(it,) for componrn t s  producrd or procurrd elscu~hrrc 
than from hlak, not rmployrd to asscmble new 
cngmcs . . . . . . .  3 O  4 2'; 

( v )  for compmcnts produced or procurrd elsrwhrrr 
than from Mak, not e~nplovcd to assemblr new 
rnqlnrs, aftcr 400 enginrs hnve actually kc11 
built . . . . . . . .  3",> so;, 

(b) These rates apply for the first 8 years after the licence 
agreement is effective. Afterwards, in the following 



3 years, only the engineering fee of 3 per cent or 2 per 
cent respectively is to be paid. 

2. After discussions with the firm, these terms were revised as 
under:- 

Engineering 
Fee 

Royalty 

( i )  For the first 400 engines built by the 
Government . . . . . 3% 2% 

( i i )  for followin engines built by the Govern- 
ment upto & units per year . . 2 '% 

( i i i )  For components produc~d or procured 
elsewhere than fmm MIS. Mrk not ern- 
ployed to assemble new engine . . 37; 2 % 

( i c )  For components produced or procured 
elsewhere than from MIS. Mak, not em- 
ployed to assemble new enginrs, after 400 
engines have actually been built. . . ZO.' /o 

The validity of the Agreement is for a period of 8 years plus 
2 years, both Engineering fee and Royalty being paid for the first 
8 years according to the percentages stipulated but limiting the pay- 
ment to engineering fee of 3 per cent (up to 400 engines) or 2 per 
cent (for the first 60 engines in each year beyond 400 engines) only 
for the subsequent two years. After 10 years, no engineering fee 
or Royalty will be paid. 

3. These revised terms were confirmed by M/s. Mak under their 
letter dated July 20, 1967, to Additional Member (Mechanical) 
(Appendix-I). 

4. The terms for payment of engineering fees and roya.lty as 
approved by the Foreign Agreements Committee in December, 1967 
were in accordance with the revised terms agreed to between Rail- 
ways and M/s. Mak, as indicated in para 2. 

5. After the Foreign Agreements Committee in their meeting 
held on 13-11-67, recommended acceptance of the proposal forward- 
ed by the Railways, the General Manager, Chittaranjan Locomotive 
Works, Chittaranjan, was advised on 21-11-67, to negotiate with 
M/s. Mak and go ahead with the revision of the draft agreement 
on the basis of the proposal received from M/s. Mak with varioua 
modikations agreed to during discussions and set down in the 
memorandum approved by the Foreign Agreements Committee. 
M/s. Mak under their letter No. VO/ROK/Sch. dated 26-4-68, to 
General Manager, Chittaranjan Locomotive Works, Chittaranjan, 



endorsing copies to the Ministry of Railways, forwarded their corn- 
ments on the licence agreement in regard to the engineering fee 
a n d  royalty. They stated as under: - 

"Especially, however, we faced difficulties with our authori- 
ties due to the restrictions in payment of engineering fees 
and royalties which had been introduced as compared to 
our original proposition of June, 1966. A special proce- 
dure was required to receive approval for the present 
solution, which basically is in line with your intentions. 

We trust you will find our new draft acceptable since i t  still 
follows closely the lines discussed between you and our 
Mr. Kunath in New Delhi on Jan. 15." 

6. The details of the engineering fees and royalties as given in 
the Annexure to this letter are extracted at Appendix 11. 

7. The General Manager, Chittaranjan Locomotive Works, Chitta- 
ranjan, forwarded his comments in this regard to the Railway Board 
under his letters No. DL13306 dated 7-6-68 and 11-6-68. In the let- 
ter dated 11-6-68, the General Manager, Chittaranjan Locomotive 
Works, has given his comments against clause 16 as under:- 

"Clause 16: At the end of the table, a paragraph has been 
added amending the relevant para in the draft as sub- 
mitted by Mak. This is in accordance with the details 
as furnished in the memorandum submitted by the Board 
to the Committee of Secretaries. At the discussion held 
in the Board's office on 5th, 6th and 7th June, Mak had 
certain reservations in amending the clause as indicated 
by us but from our side we indicated to them that these 
were the exact terms which had been approved by the 
Committee of Secretaries and are clear and explicit. 
Board may kindly have this matter clearly established 
with Mak." 

8. Para 16 of the draft agreement as suggested by Chittaranjan 
Locomotive Works is extracted and placed at Appendix 111. 

9. These letters dated 7-6-68 and 11-6-68 were put up by the 
Joint Director Mech. Engg. (W) to Additional Member Mechanical 
through Director Mechanical Engg. (P) on 18-6-68. His notings 
were as at Appendix IV. 



10. Joint Director Mech. Engg. (W) has concluded his notings 
as under: 

"Boud may kindly approve and indicate if General Managed 
Chittaranjan Locomotive Works may be advised on the 
lines of the draft reply placed below.. . . . . Is 

This note of Joint Director Mech. Fhgg. (W) was seen by the 
Director Mech. Engg. (P) and the Additional Member Mechanical, 
on the same date. The letter to Chittaranjan was also issued on 
the same date. 

11. A copy of the Board's letter No. 67/M (L) /466/7 dated 18-6-68 
addressed to the General Manager, Chittaranjan Locomotive Works, 
is given at Appendix-V. 

Board's letter No. 67-M(L)/466/7 dated 18-6-68 does not speci- 
fically refer to clause 16 of the draft agreement, while all other 
relevant clauses have been specified. 

12. I t  will thus be seen that in terms of the conditions set out 
in the memorandum, as initially approved by the Foreign Agree- 
ments Committee, no royalty is payable for engines manufactured 
under the licence for the last two years of the Licence Agreement 
period, jrrespective of whether 400 engines have been built or not, 
during the first 8 years of the agreement. 

12.1. In terms of the conditions regarding payment of royalty 
and Engineering Fee, as incorporated in the Agreement with M/s. 
Mak in June, 68, here also no royalty is payable for engines made 
in the last 2 years (9th and 10th years) of the licence agreement 
period, if 400 engines could have been made in the first 8 years of 
the Agreement. 

12.2. Thus there would have been no financial implications, in 
regard to the payment of Engineering fees and royalty, under 
either sets of terms and conditions, if 400 engines were made with- 
in the first 8 years of the Agreement. 

12.3. Financial implications have now only arisen as 400 engines 
have not been produced in the first 8 years and royalty for the 9th 
and 10th years has now become payable. 

13. As a result of the modified terms and conditions it is estimat- 
ed that the Indian Railways will have to pay a sum of DM 2.51 
lakhs as royalty in the 9th and 10th years of the Agreement." 

1.10. I t  would be seen from the Audit Paragraph as well as from 
as from Railway Board's aforesaid communication that the terms 



and conditions regulating payment of royalty and engineering fees 
agreed to by the Ann and approved by the Foreign Agreements 
Committee, Ministry of Industrial Development and Company 
Affairs, in December, 1967, provided ae followe:, 

(i) these would be operative for a period of 8 years plus 2 
years; 

(ii) engineering fees at  3 per cent and royalty at 2 per cent 
on the value of Mak engine and component (to be deter- 
mined as per the agreement) would be payable for the 
first 8 years for the first 400 engines built at  Chittaran- 
jan Locomotive Works; and 

(iii) during subsequent two years only engineering fees at 2 
per cent would be payable for 60 engines per year. 

As per the clause approved by the Foreign Agreements Commit- 
tee, royalty is not payable during the 9th and 10th years of the 
agreement irrespective of the fact whether 400 engines are produc- 
ed during the first. 8 years or nct. 

1.11. As indicated in the Audit Paragraph and further elaborat- 
ed by Audit, in April, 1968, the firm sent a revised draft making 
some changes in the scale of engineering fees and royalty. The 
revised scales of engineering fees and royalties proposed for Mak 
engines were as follows: 

Engineering Royalty 
Fre 

( i )  On each of thr fimt 400 Mak engines . 3% 2% 

( i i )  On following Mak engines . 276 . . 

The above rates shall apply for a period of 10 years, the 
payment of royalties of 2 per cent being limited to 400 
Mak engines only. After 400 Mak engines have been 
built, only engineering fees shall be payable." 

1.12. I t  would thus be seen that as per the clause approved by 
the Foreign Agreements Committee, royalty is payable in respect of 
engines produced during the period of 8 years or till the production 
of 400 engines is achieved, whichever is earlier, whereas according 
to the clause as actually incorporated in the Agreement the royal- 
ties are payable up to a period of 10 years limiting i t  to 400 Mak 
engines. In  other words, as per the clause approved by the Foreign 



Agreement. Committee, no royalty is payable during the 9th and 
10th gears of the Agreement, irrespective of the fact whether 4001 
engines are produced during the first 8 years, or not, whereas ac- 
cording to the clause incorporated in the agreement, if 400 engines 
are not produced during the Arst 8 years, royalties will still be 
payable during the 9th end 10th years also till 400 engines are pro- 
duced. 

1.13. The Audit Paragraph further indicates that the aforesaid 
variation was agreed to without obtaining the app~oval of the 
Foreign Agreements Committee. 

1.14 During the course of evidence (Augwt, 1976) the Chairman, 
Railway Board concerned that there was material modification in 
the final agreement. He said: 

"Negotiations were conducted with a West German for the 
manufacture of diesel engines in India at  the Chittaranjan 
Locomotive' Works and the final agreemelrt was entered 
into some time in June, 1968. The question here is that 
when the agreement was earlier proposed, some of the 
terms as agreed to by the Foreign Agreements Com- 
mittee provided for engineering fees and royalty only 
for eight years for 400 engines-eight years being the 
l i m i t a n d  engineering fees for two years more; but when 
the agreement was concluded, there was a change and 
that change has resulted finally in some extra payment to 
the West German firm. It  is true that the agreement as 
concluded with the West German firm provided for terms 
slightly different from wha.t were agreed to by the Foreign 
Agreements Committee and this extra payment has cer- 
tainly come to be paid, and we have no difference on that 
particular point." 

1.15. The Committee desired to know whether there was any 
correspondence in which the firm might have given some reasons 
for modifications in the terms and conditions with regard to the 
payment of royalty. The representative of the Ministry of Railways 
has stated (August, 1976): 

"There is no correspondence available on the file to show why 
the change was made. . ." 

1.16. Expressing their surprise on the fact that there was nothing 
on record to show as to wha.t happened between April, 1967 (when 
the negotiations took place between the firm and the Railways) anb 
December, 1967 (when the terms and conditions were approved by 
tbe Foreign Agreements Committee), the Committee sought to know 



as to who was in touch with the German Ann when the agreement 
was finabed in December 1967 and thereafter in April 1968 when 
the Ann made another set of proposals. The representative of the 
Ministry informed (August, 1976) that Shri Chatterjee was the 
Additional Member (Mechanical) at  that time, and that he had re- 
tired in 1973. 

1.17. Explaining as to what happened in the period between the 
finalisation of the terms and execution of the agreement, the Chair- 
man, Railway Board, has stated (August, 1976): 
, - ". . . .long negotiations had been held with this particular firm 

right from 1966 to end of 1967, when finally the terms had 
been agreed to by them and a draft agreement was sent to 
them for acceptance. Then up to that point of time there 
is correspondence in the file. Then what we see is that 
the firm's representative had come to Delhi, certain d i e  
cussions were held by him both at Chittaranjan with the 
General Manager and with the Additional Member 
(Mechanical) here and they wrote to us saying that cer- 
tain changes were required in the Engineering fee and 
royalty terms." 

1.18. When enquired as to whether the aforesaid discussions had 
taken place after December, 1967, the Chairman, Railway Board, 
has stated (August, 1976): 

"Thge record shows that the firm's representative had dis- 
cussions at  Chittaranjan." 

1.19. On enquhy, the Committee have been informed that at that 
time, one Shri Chalapati Rao was the General Manager of Chitta- 
ranjan Unit. Shri Chatterjee also remained on this post later on. 

1.20. Ab0u.t the aforesaid discussions, the Chairman, Railway 
Board, has further stated (August, 1976) : 

'The discussions was held at  Chi'ttaranjan, as far as I can 
see, on 6-1-1968; then he came to Delhi and held discussions 
on 15-1-68 at Delhi. Then they wrote a letter on 26-4-08 
and forwarded a revised draft of the agreement." 

The witness has added:- 
"There are no minutes of the.discussion. I t  is only a men- 

tion in a noting that these discussions were held." 
1.21. Explaining the possible reasons for effecting modifications 

in the negotiated terms of the agreement, the representative of the 
Ministry of Railways has stated (August, 1976). 



"The only fact which I can quote is that when the discusdon 
'took place, the record shows that there was not going to 
be any change in the production of 400 locomotives. 
Therefore, it would not make any difference." 

He has further added- 

"It was the thinking then. After the agreement was signed 
in 1968, the initial work had to be done to commence the 
production. It  took some time. There was every chance 
that in the fist two years, there would be no production, 
because immediately , after the agreement, we cannot 
start producing straightaway; it takes considerable time 
to set up the manufacturing processes and reorganise a 
workshop. At Chittaranjan, at  that time, there was a 
change in production from steam locomotives to diesel 
locomotives. So, there was every possibility about it, and 
in fact, it happened like that that in the first two years, 
there was no production of these locomotives under the 
collaboration agreement." 

1.22. When the Committee enquired as to whether the discus- 
sion was held with the authority of the Railway Board. The Chair- 
man, Railway Board, has stated (August, 1976). 

"There is no record to show that there was any authority 
from the Board. But the fact that discussions were held 
in the Board shows that it had the approval of the Addi- 
tional Member (Mechanical) ." 

1.23. The witness has, however, confirmed in reply to a query 
that "modification of the agreement was agreed to, and acted upon 
later without the prior knowledge of the Railway Board as such." 

1.24. When the Committee enquired whether the Additional 
Member (Mechanical) was empowered to commit on his own, the 
Chairman, Railway Board, has stated (August, 1976) 

"No, Sir, absolutely not." 

1.25. The Committee desired to know whether the financial impli- 
cations of the revised terms were examined on consultation with the 
Finance before the proposal was accepted. The Ministry of Rail- 
ways have intimated as follows: 

"The Associate Finance in Board's Ofice were not consulted 
before the revised term were accepted." 



1.26. The Committee further enquired whether the original tenns 
:and conditions of the agreement, as approved by the Foreign Agree- 
.merits Board in December, 1967, were finalised in consultation with 
the Finance Directorate. In their note, the Ministry of Railways 
have  stated: 

''The original terms and conditions of the agreement as re- 
commended by the Foreign Agreemedts Committee in 
November, 1967 were finalised in consultation with the 
Finance Directorate of the Ministry of Railways." 

1.27. Asked if any reference was made to the Foreign Agree- 
ments Ccmmittee about the change, the Chairman, Railway Board 
has stated (August, 1976): 

"There was a reference saying that they proposed to make 
this change. That reference was made some time in 
June 1968 ( i .e .  xfter the change had been made)." 

l.28. The Committee asked whether modfications proposed i n  
such agreements normally require financial concurrence and if so, 
what are the reasons for the Mechanical Directorate not consulting 
the Finance Directorate before instructing the Chittaranjan Loco- 
motive Works to accept the revised terms and conditions. In a 
note, the Ministry of Railways have intimated: 

"Modlfications proposed in such agreements require financial 
c~ncurrence.  . . .The reason for the Mechanical Directo- 
rate not consulting the Finance Directorate before ins- 
tructing the Chittaranjan Locomotive Works to accept 
the revised terms and conditions has not been explicitly 
recorded in the files available with €he Ministry of Rail- 
ways." 

1.29. The Committee enquired as to how many engines have 
.actually been produced so far  and what is the latest estimate of 
production in the final two years of the currency of the agreement. 
The Committee also desired to know the actual amount of avoid- 
able payment of royalty based on the  original vis-a-vis revised 
terms regulating payment of royalty and engineering fees. In  a 
note, the Ministry of Railways have stated: 

"209 engines have been produced in the first 8 years of t h e  
collaboration agreement. I t  is estimated that 70 engines 
will be manufactured in the final twb years of the  c* 
rency of the agreement. 

3453 LS-2. 



The avoidable payment of royalty based on the original vk- 
a-vis revised terms regulating payment of royalty and! 
engineering fee is estimated a t  DM 2.50 lakhs." 

1.30. 1.n a supplementary memorandum furnished to the Corn- 
mittee in February 1978, the Ministry of Railways have informed: 

"Amount of avoidable payment of Royalty: 

Revised figures in the light of actual outturn of MAK engines. 
from CLW is as under: 

252 engines have been produced till September 1977. I t  is. 
estimated that a total of 37 engines will be produced 
from October 1977 to June, 1978, the remaining period of '  
the currency of the agreement. 

The estimated am3unt of avoidable payment of Royalty 
during the 9th and 10th years of the agreement is DM 
2.31 lakhs." J 

1.31. According to the Audit Paragraph, the Railway Board 
approached the Ministry of Industrial Development only in April. 
1974, for ratification of the variations made in the final agreement 
in  June,1968. The Committee, thecefore, desired to know as to why 
the Railway Board took about 6 years to approach the Ministry of 
Industrial Development for ratifying the variations. In  a n o t e  
explaining in a chronological order the development o,f the case the 
Railway Board have stated:- 

"On 21-6-68 the Joint Director (DeveIopment) , Railway Board 
addressed the Deputy Secretary, Ministry of Industrial 
Development and Company Affairs (Deptt, of Industrial 
Development) asking for confirmation for going ahead on 
the basis of the substituted para in lieu of that in t h e  
original, as according to him the sum total of both the, 
paras was the same and only the language used in the  
revised para conveyed the meaning quite clearly. 

On 29-7-1968 the Under Secretary from that Ministry replied' 
stating that the proposed rewording would substantially 
alter the financial implications and as such the Foreign. 
Agreements Committee would have to be approached' 
afresh. A self contained note in 50 copies was asked for.. 

Thereafter in August 1968, Joint Director (Dev.) discussed t h e  
t matter with the Joint Secretary in the Ministry of In- 
1 



trial Development and Company Affairs. During discus- 
sions i t  emerged that modifications involved financia 
implications. 

In August 1968 the then Joint Director (Dev.) also discuss& 
the matter with the General Manager, C.L.W. and the 
latter desired that Shri K. S. Ramaswamy, the Chief' 
Design and Pr3duction Engineer, C.L.W. who was in West 
Germany at that time be contacted to get Mak to agree3 
to the original clause. The letter to Shri Ramaswamy 
was issued on 12.8.1968. On 26.8.1968 the Director Mecha- 
nical Engineering (P&D) , Rail way Board addressed! 
General Manager, C.L.W. that in view of the importance 
of the matter the subject should be followed up with Shri 
Ramaswamy. General Manager, C.L.W. also addressed' 
Shri Ramaswamy on the subject on 288.1968 on 8.9.68 Shrf 
Ramaswamy replied to state that Sh. Kunath of Mak was 
not agreeable to any change. On 17-9-1968 the Genera1 
Manager. C.L.W. wrote to Joint Director (Development) 
that in one of his conversations with the then Director 
Mechanical Engg. (P&D) it had been indicated that 60 
engines would be manufactured in one year and as such 
there should be on difficulty in getting the collabxa- 
tion contract approved by the Ministry of Industria1 
Development. 

On 17.10.68 the Joint Director (Dev.) forwarded a d ra f t  
memolandum to the General Manager. C.L.W. for the. 
Foreign Agreements Committee's approval with the requ- 
est that this should be checked and amended by G.M., 
C.L.W. The latter returned the memorandum on 30.11.68 
stating that as it will not be feasible to complete 400 
engines within 8 years from the date of signing the. 
agreement. the draft memorandum should be revised 
accordingly. On 18.12.68. Director Mech. Engineering 
(P&D) requested G.M., C.L.W. to take up the issue with 
Mis. Mak and advise them that the clause relating to 
engineering fee and royalty in the Collaboration Agree- 
ment as signed was at variance with that as approved by 
the Foreign Agreements Committee. He should therefore 
advise M, s. Mak that the changed position was n o t  
acceptable,and a certain degree of tact and persuasion. 
will have to be exercised on MIS. Mak to make them 
agree to the original wording. On 27.12.68 General 
Manager, C.L.W. wrote to the Director Mechanic& 



Engineering, Railway Board stating that the Director 
Mechanical Engineering and the Joint Director (Develop'- 
ment) were understood to have held discussions with 
Shri Kunath of M/s. M2k and that the Director Mech- 
anical Engineering, Railway Board should handle the 
matter. Besides, the agreement had already been effected 
and M/s. Mak had supplied Chittaranjan manufacturing 
drawings and other technical documentations. 

T h e  Director Mechanical Engg. then addressed G.M., C.L.W. on 
2'3.6.1969 and 30.6.69 drawing his attention t 3  the discus- 
sions between them at Chittaranjan during. the former's 
visit to Chittaranjan and to the effect that as per the 
agreement as signed royalty payment becomes pay able 
in the 9th and 10th Yesr of the Agreement. Since every 
effort is to be made to get M,:s. Mak to agrec to the 
clause as approved by the Foreign Agreements Committee 
he (G.M., CLW) should di'scuss this matter with Shri 
Kunath who was expected to he at Chittaranjan in July, 
1969. 

Shri Kunath did not visit India in J u l y  but was expected in 
October 1969. On 5.9.1969 Director Mechanical Engg. 
addressed the General Manager, CLW who was abroad at 
that time that on his return journey he should discuss 
with M/s. Mak with a vjew to getting theil approval. On 
25-10-1969 the Dir. Mech. Engg, remil~ded G.M., C . L . W .  
that he should discuss with S h r i  Kunath and make him 
agree t3 the terms that werc ap~r'oved by the Foreign 
Agreements Commit.tee. 

On 1-11-1969 G.M., C.L.W. ~dvised Director Mech. Engg. (P&D) 
that he had discussed this with Shri Kunath but i t  had 
not been possible to persuade him in regard to the revi- 
sion of the relevant clause. He further stated that in case 
the proposal to manufacture more locos was accepted 
by Railway Board, C.L.W. would produce more than 400 
engines within 8 years of the agreement resulting in there 
being on financial implications. In February 1970, 
Joint Director (Dev.) put up the file to the Member Mech. 
The file was seen by the Additional Member, Mechanical 
who discussed this with G.M., C.L.W. A note was 
prepared and put up by the Joint Director (Dev.) 
to the Member Mechanical on 4.5.1!?70. This note was 
seen by the Member Mechanical on 19.6.1970. He desir- 



. . ed that this should be processed for clearance by t h e  
Foreign Agreements C smmittee. On 26-6-1970 the draf t  
memorandum was sent to Finance Directorate for v e t t  
ing. Thereafter the file moved between Joint Director 
Finsnce (Stores), Joint Director Finance (Loan and Fore- 
ign Exch.) and th. Director Finance. On 31-?-I970 Direc- 
tor Finance put up the file for discussions with Director 
Mechanical Engg. (p&D), Discussions were held on 
8-12-1970 between M/s. Mak's representative and the Addl, 
Member Mechanical but this did not prove fruitful. 
Dirertor Mechanical Eilgineering (P&D) and Director 
Finance discussed this on 16-12-1970 and i t  was 
decided to revise the memorandum in the light of t h e  
Joint Director Finance (L&F)'s advise but before this 
was done, CLW was asked to explain the position inclu- 
ding the financial implications duly verified by thei r  
F.A.&C.A.O. 

Thereafter General Manager, C.L.W. was advised on 2412- 
1970 that during th? 4t!2 Plan the productim of Shunters 
had been revised frnm 274 to 193 and the full financial 
implications of the change in the clause regarding pay- 
ment of engineering fee and royalty should be examined 
in consultation with the F.A.&C .A. 0 .  Reminders were 
sent on 19-1-1971 and 8-3-1971. Director Mechanical 
Engineering (P&D) sent D.0, reminder to G.hl., C.L.W. 
on 20-5-1971. This was followed by reminders to t h e  
F.A. & C.A.O. on 18-6-1971, 9-7-1971 and 29-7-1971 and to 
the Chief Mechanical Engineer sn 19-8-1971, 7-9-1971, 
21-9-1971, 4-11-1971 and 18-11-1971. 

Finally the General Manager, CLW replied on 2-12-1971. 
The Joint Director (Dev.) asked for the files from t h e  
Joint Director Mechanical Engineering (W) . The file 
was received back in the Branch only on 18-1-1973, 

In the meantime the Financial Commissioner called for the 
file on 21-1-1971 and desired that the Addl. Member 
Mechanical put up a detailed note to the Board. This 
note of the Financial Commissioner was seen by the  
Chairqan, Railway Board on 21-1-1971. This was the first 
time that the variation in the clause was specifically 
brought to the notice of the Chairman. Railway Board 
and the Financial Comrnissisner. 

After the file was received in the Section (after a lapse of 13 . .. 
I months) a note was put up on 5.3,1973 to the OSD (P&PU) 



by Joint Director ( v . )  On 9-3-1973 the O.S.D. 
(P&PU) discussed this with Member Mechanical who 
desired a draft letter to the Ministry of Industrial Deve- 
lopment be put up explaining the position. On 21-4-1973 
the  draft was approved by 0. S.D. ( P W U )  and on 23- 
41973 by Member Mechanical. Member Mechanical 
howwer,  suggested certain changes and desired that the 
note be put up through Finance. On 22-$1973, the 
note was submitted to the Joint Director Finance (Stores) 
and  he wanted that the basis and sources of figures adop- 
ted should be confirmed by Chittaranjan. This was done 
on 22-6-1973 and the reply was received from Chittalmjan 
on 16-11-1973. The revised estimate of the royalty pay- 
ment was forwarded by on 20-3-1974 and on 30-3-1974 
the  draft memorandum was put up to thp  Board which 
was approved by the Member Mechanical gn 19-4-1974 
and the Financial Commissioner on 22-4-1974. 

It will thus be seen that as soon as i t  wn!: j-,:.oufr4t to the 
notice of the Railway Board that the ch-rlges in the re- 
vised terms had financial implications, efforts were made 
to get M/s Mak to agree to the old terms. When i t  was 
finally observed that M/s Mali would not agree. t:, go back 
to their original terms, a Memorandum for submission 19 
the Foreign Agreements Committee was prepared and sub- 
mitted to the Member Mechanical in May 1970. There- 
after attempts were made to get the F~ctual infor'mation 
verified from C.L.W. and in between the file unfortuna- 
tely remained undisposed for 13 months. As such it was 
possible only in 1971 to approach the Forcip Agreements 
Committee after getting the position verified by the Chit- 
taranjan Locomotive Works." 

'1.32. In  a supplementary Memorandum furnished to the Commit- 
tee in February 1978 by the  Ministry of Railways, the position 
xegarding the delay in approaching the Ministry of Industrid Deve- 
lopment for ratification of the variations made in  the final agreement 
%as been summarised as under: 

"Immediately after authorising CLW to finalise the agreement 
with Mak, Ministry of Industrial Development and Com- 
pany Affairs were approached for confirming the Railways 
may go a head on the basis of the proposed para. Ministry 
of Industrial Development and Company Affairs however 
pointed out that since the proposed reworchng would sub- 



atantially alter the financial implications, the change caR- 
not  be agreed to without placing the matter again before 
%he Foreign Agreements Committee. Follo.~ing this, at- 
tempts were made at different stages to try to persuade 
MAK bo accept the original terms and conditions, to which 
they did not agree. It  had become clear that no financial 
implications would be involved if 400 engines could be pro- 
duced in the first 8 years of the Agreement. The plan for 
production of diesel shunters at CLW therefore was exa- 
mined in detail time and again from various angles and it 
was held that production of 400 engines by CLW during 
the first 8 years might be feasible. Keeping this aspect in 
view, draft memoranda for submission tc! Foreign Agree- 
ments Committee through Railway Board were prepared 
at various stages and were processed but could not be fina- 
lised. It  was only in December 1971 that estimated figures 
of financial implications were worked out by CLW in the 

light of the approved production plan for the 4th Five Year 
Plan. At this stage, the file was mislaid and remained un- 
traced till January 1973. Subsequently, on availability of 
the file, another draft memorandum after approval of the 
Railway Board was submitted to the Ministry of Industrial 
Development and Company Af'fairs in April 1974. Ex-post- 
fact0 approval of the proposal by the Foreign Investment 
Board was received in June 1974." 

1.33. In the same memorandum the Railway B x ~ r d  have further 
stated: 

"Despite repeated attempts to take up tkn question with 
Foreign Agreements Committee and preparation of 3 
separate memoranda from time to time, FAC/FIB were not 
approached for a period of over five years. This was 
therefore a clear case of procedural lapse despite clear ins- 
trucBions to the effect that approval of the FAC should be  
obtained." 

1.34. S'ubseqi~entl~ giving evidence before the Comrni+!ee on 
31st March, 1978, the Member Mechanical has stated: 

"The main point is the failure of the Railway Minist.ry to have 
obtained the Foreign Agreements Committee's approval to 
the modifications in the a,mement. To that, we have no 
reservation and wc entirely accept that that was a com- 
plete error." 



1.35. It is seen from the A W  Paragraph that while according, 
cs post facto approval, in June, 1974, to the deviation in the agree- 
ment, !the Ministry nf Industrial Development had observed that the 
matter should be brought to the notice of both the Chairman, Rail- 
way Board and the Minister of Railways so that an enquiry cwld  
m&de as t~ who was responsible for the unauthorised deviation at 
the time of signing the agreement. The Committee, therefore, desired 
to know the date on which unauthorised deviation in the final agree- 
ment was brought to the notice of Chairman, Railway Board/Minis- 
ter of Railways; the date on which the Railway Board became aware 
of the deviation in the terms of the agreement; and the level at which 
the revised proposal of the firm for modification was disposed of in 
April, 1968. 

In a note, the Railway Board have stated:- 

"(a) The unauthorised deviation in the agreement as 
signed was brought to the notice of the Chairman, 
Railway Board on 21-1-1971. After the ex post facto ap- 
proval had been given by the Foreign dnvestrnen,? Board, 
this was brought to the Chairman's n3tice on 19-6-1974. 
Thc deviation in the agreement was brought to the notice 
of the Minister of Railways on 11-8-1976. 

(h) The Railway Board (Member Mechanical) became aware 
of the unauthorised deviation in the terms of the agree- 
ment entered into by the Chi,taranjan L~corno~ive Works 
Adninistra+ir?n on 19-6-1970. 

(c) The approval to the revised proposal made by the firm in 
April 1968 and forwarded to the Railway Board by Chit- 
taranjan in June 1968 was given at the level of the Addi- 
tional Member Mechanical. The modified agreement as 
signed on 29-6-1968 was put up to the B3ard for informa- 
tion on 19-7-1968 by the Deputy Director Mech. Engg. and 
no specific attention was drawn to the modified terms in 
the note put up." 

Control over Chittaranjan Locomotive Works 

1.36. ?he Cornmitree desired to know the type of control exercis- 
ed by the Railway Board on the working of the Railway Workshops 
like Chittaranjan Locomotive Works. The Chairma,n, Railway. 
Board, has stated (August, 1976). 



"In regard to foreign collaboration, although the agreement 
has finally tn be concluded at the Chittaranjan level, it has 
to get the full approval of the Railway Board. The Rail- 
way Board's approval means that it has to be cleared by 
the Associate Finance. It will have to be approved by the 
Financial Commissioner and the terms will have to be got 
approved by the Foreign Investment Board. Without that, 
no foreign agreement can be approved. These instructions 
are htrictly laid down and the powers of the respective 
officers are well defined. What had happened in this case 
was that these changes were approved by the Add~,!ional 
Member Mechanical. I t  is unfortunate that these changes 
were not shown by him either to the Associate Finance 
o;r to the Chairman. The approval,was given by the end 
of June, 1968. After that had been agreed to, the firm did 
not agree to further change." 

Functioning of the Railway Board 

1.37. In order to mderstand the functioning of the Railway Board, 
the Committee enquired whether the Members of 'he Bowd have 
!independent responsibility. The Chairman, Railway Board, has in- 
formed (August, 1976) that in 'the matter of rtont~acts, no member 
could enter into any contract. The Chairman, Railway Board, has 
furlher stated that in this particular case, the Additional Member 
approved all these modifications. The witness has further added:- 

"And it had to go to the Foreign Investment Eoard but that 
did not happen because instructions were issued to CLW. 
So, it was a lapse." 

1.38. The Committee sought clarification to the effec: whether in  
this case, both the General Manager of the CLW and the Additional 
Member were in league wirh each other. The Chairman, Railway 
Board, has informed (August, 1976) : 

"The General Manager of the CLW will not know. Once he 
receives the letter from the Railway Board, he thinks that 
all the formalities have been complied with in the Railway 
Board." 

1.39. Regarding the position of the Chakman of the Railway 
Board, the Committee have been informed during evidence ( A u p t ,  
1976) that- 

"Normally, the change in the agreement does not come to the 
Chairman. That should go to the Associate Finance and 



the Member (Mechanical). On behalf of the Board, they 
function. Any modification does not go to the Chairman.' 

1.40. Looking at the fact that an important contract with a foreign 
collaborator could be modified to the disadvantage of ,the country 
and to the advantage of lthe foreign collaborator without th know- 
ledge of the Railway Board, the Committee enquired how this could 

happen. The representative of the Railway Board has stated 
4August, 1976) : 

"Between November, 1967 when the Foreign Agreements 
Committee approved it and June, 1968 when irt was sign- 
ed, the file remained in the Mechanical Directorate here 
and they went on negotiating with the GM, CLW. When a 
reference was made by the AMM to the GM, CLW, the 
FA % CAO there elso s?w the file and wrote tha t  by mak- 
ing these changes, there would be financial implications 
and that they 'were not prepared lo sign it and that they 
would like to have a definite directive from the Board 
whetner they should sign the revised thing. Jn spite of 
that objection, sent by the GM, CLW in consultation with 
his FA & CAO, the AMM said that there was not muc' 
difference between the two, dnd no financial implications 
would be there and we may go ahead with this. On l&!h 
June. 1968 he wrote a definite order to the CLW to go 
ahead with signing of the revised agreement and on 21-6- 
1968 a letter was written to the Ministry of Industrial 
Development that as the wording of the clause as accepted 
by the Foreign Agreements Committee seems to be confus- 
ing, this should be changed as such and jf they agree4 
they would make this change. But without waiting for 
the reply, k a u s e  on the 18?h June, AMM had already 
written to GM, CLW, the revised agreement was signed on 
the 29th June. It  was after three weeks, i.e. on 26th July, 
1968 that the Ministry of Industrial Development said 
that this would have financial implications and unless the 
Foreign Agreements Committee's revised approval was 
taken, it could nat be accepted, and that fifty copies of the 
revised ~ncmorandum might be sent to them. In fact, the 
GM, CLW office and the Financial Adviser of the GM 
had indicated earlier that there would be financial impli- 
cqtions. This was even before the agreement was simed 
and ihey had asked for defkite instructions from the Rail- 
way Board. The AMPI however said that there was no 
difference and said that they might go ahead." 



1.41. It is seen that Government realised that it was wrong to have 
accepted the amended form of the contract and efforts were made to 
persuade the German firm to accept the negotiated agreement, but 
the Railway Board came to know of it three years later. The Com- 
mittees sought specific explanation for this. The Chairman, Rail- 
way hoard, has stated (August, 1976) : 

"The Additional Member, Mechanical, should have put up the 
case to the Railway Board at 'that time." 

1-42. The Committee enquired as to how long the Additional 
Member had continued in this position. The Chairman, Railway 
Board, has stated (August, 1976): 

"He went as General Manager, N.F.  Railway and CLW and 
then came back to the Railway Board as Member, 
Mechanical in 1971. I t  was only at that t h e  that one 
Joint Director, Finance put up the papers to the Financial 
Commi'ssioner. Till then it was being dealt with in the 
Mechanical Directorate and they were trying to get thL 
firm to agree in which they failed." 

The witness has further added:- 

"He became Member in 1971 and he retired from the Rail- 
way Board in  1973. In 1971, when the Financial Com- 
missioner and the Chairman came to know about it, they 
asked the Member Mechanical to look into the matter 
and put up a report." 

1.43. Explaining the reasons as to why the Additional Member 
who was once associated with the case regarding the modification 
was asked to look into it, the Chairman, Railway Board, has stated 
(August, 1976) : 

"As far as I can see, by the time he had become a Member 
in the Railway Board, the fact that this was a definite 
error or lapse and that he was personally responsible for 
it, had not come to the notice of either the Chairman, the 
Financial Commi'ssioner, or the Minister for Railways." 

1.44. The Chairman, Railway Board, has further (August, 1976) 
elucidated the position as follows:- 

"The entire file relating to this was not available to the 
Chairman or the Financial Commissioner. I t  was 

- .  
brought to their notice by one of the Financial Officers 



when certain variations in this aqreement had been done.. 
So, the concerned person was the Member (Mechanical). . 
They did not know that the same person had done the 
vari'ations. They also did not know to what extent the  
variations were. So, they asked the Member (Mechani- 
cal) to look into this. He was responsible for the whole- 
thing. They naturally asked hiin to lo3k into it. It so 
happened that the file did not come to surface till h? 
retired." 

1.45. The Committee enquired how the file came to the notice of 
the Financial Commissioner. The Chairman, Railway Board, has 
stated (August, 1976) : . .. 

"The revised Memonandr-lm was being prepared by the 
Mechanical Directorate. Then it was routed through the 
Joint Director. (Finance). That was the time when that 
gentleman said that this case has financial implication, 
and there was going to be a loss. That is why they 
brought it to his notice." 

1.46. 'I'he Committee enquircd what happened between 1968-70. 
The  Chairman, Railway Board, has slated '(August, 1976) : 

"Between 1968 and almost upto the end of 1970, efforts were 
made by the General Manager. Chittaranjan and by 
Mr. Chatterjee*, whcn he was abroad. to persuade these 
people to agree t3 the old clauses; and persuasion did not 
prove to be cf any avail; and finally CLW was asked to 
assess what are the financial implications and a t  that 
point of time, Mr. Chatterjee was the Geheral Manager 
of CLW. When this reference was made to CLW, it also 
happened that the reply to that refcrence dia take about 
a year to come. By the time, reply came here, he had 
als) come here as Member Mechanical and this subject 
was handled by him." 

I'oqt held.  

Arlrliticmal hlrrnbcr Mrchanicnl. 

Ccrlrral M a n a p ,  h'. I.'. R a i l w a y  

General hfanaqrr, Chittarar~jan 
~,ocomntivc 12 'r~ks .  

Drputatinn to 1I.S.A. 
General Mannqrr, C1:ittaronJan 1.1 ro. 

motiv "'orkr. 



1.47. The Committee desired to know the complete details of 
,the posts held by Shri Chatterjee the then Additional Member 
(Mechanical), between 196'7 and the date of his retirement. The 
Committee also asked for details of the manner in which the official 
was employed after his retirement from Government service and 
whether the prior approval of the competent authority had been 
obtained befve accepting re-err~ployment on superannuation and 
whether the firm (s) in which the official had been employed 
waslwere in any way connected with or relating to the foreign firms 
with which the official might have had dealings while helding 
senior positions in t:?e R a i l w ~ ~ r  Board, or the Zonal Railways. In a 
note, the Railway Board have stated:- 

"(a) ,The details of the post held by the then Additional 
Member Mechanical, Shri H. M, Chatterjee between 1967 
and the'date of his retirement are as under:- 

( i x )  . U - m k r  Sf-rhaniral . Frwn I 7-6-  197 I 10 I[)-5-73 ( R ~ t i r c d )  

(b) It  is understood that Shri Chatterjee has been working, 
after his retirement, for the YMCA Institue of Enginer- 
ing, Faridabad and the Technological Consultants Centre 
at  Faridabad which are sponsored by Haryana State and 
the YMCA of India. Enquiries are being made of the 
Haryana State Government as to the nature of the em- 
ployment id Shri H. M. Chatterjee and as to whether any 
West German firms are involved in any of these two 
undertakings." 



1.48. The Committee have been subsequently informed by the 
Ministry of Railways that the Haryana State Government had inti- 
mated as under:- 

"Shri H. M. Chatterjee was first appointed as Vice Chairman 
of the YMCA Institute of Engineering, Faridabad with 
effect from 17-8-1973 for a period cf one year. This ins- 
titute had been jointly sponsored in 1966 by the Govern- 
ment and the National Council of YMCA of India. 

Concurrently with effect from 1-3-1974 Shri Chatterjee was 
appointed Managing Director of the Technological Consul- 
tants Centre, a training oriented production unit, which 
post he continues to occupy. This Centre is an adjunct 
to the Institute and also set up as a rqsult of an agree- 
ment between the Government and the National Council 
of YMCA of India. Both the Projects are under the 
Technical Education Department of the Government 
which has no agreement with any foreign Government 
for them. 

As stipulated in the agreement, the National Council have 
obtained funds for the projects in 1966 and 1976 from the 
Central Agency for development Aid, Bcnn, West 
Germany. We understand that these are Government 
funds channelled through the Church Organisation of 
West Germany for projects abroad. Neither the YMCA 
Institute of Engineering nor the T . C .  C .  are sponsored by 
the Government of West Germany. In fact both these 
projects are apprwed plan projects of the Government of 
Haryana." 

Apprising of the Railway Minister 

1.49. The Committee asked whether after the matter came to 
the notice of the Chairman. Railway Board in January, 1971, it was 
brought to the nctice of the Railway Minister since a particular 
Member of the Board had violated the norms of the Board. The 
Chairman, Railway Board, has stated (August, 1976) : 

"It was not brought to the notice of Minister at that stage. 
The Financial Commissioner had written that he wanted 
to know the complete history of the case and how the re- 
vision was done and he marked it to the Chairman. The 
Chairman also wrote that we must get a d e t d e d  report. 
That paper, unfortunately, was delayed again." 



1.50. Referring to file Nol. 67M(L) 4Sb-7 whtch indicated ' that -  
after the agreement had been signed between CLW and MAK o n  
29 June, 1968, a copy of the agreement as concluded had been sub- 
mitted to the Member (Mechanical) on 20 July, 1968 and to the  
Financial Commissioner on 23 July, 1968, the Committee enquired 
the  action taken by the Financial Commissioner on this. The re- 
presentative of the Railway Board has stated (August, 1976): 

"After i t  was signed, the final copy was received in the Rail- 
way Board office and it was put u p  to the Member, 
Mehanical and he said that FC might also like to see tha t  
this had been signed which the FC saw . . . But h e  
did not go int3 the details." 

The witness has added:- 

"The papers simply said that the agreement had been signed. 
And it was taken to mean that the way it had been ap- 
proved by the Board and the Foreign Agreements Com- 
mittee, i t  had now been signed accordjngly and it w a s  
final. At that stage, it was not noticed that a deviation 
had been made by the Mechanical Directorate." 

1.51. Elucidating the position, the Chairman, Railkvay Board. has, 
stated (August, 1976) : 

"According to the rules, no change in the agreement could be 
done without the approval of the Financial Commissisner 
and the Chairman. This was put up for information and  
they must have taken that no change would have been 
made without their specific concurrence. There was no 
indication that the csntract was being amended." 

Fixing of Re~po?tsibilit?~ 

1.52. The Committee enquired whether  an^ enquiry was under- 
taken in the whole matter with n view to fixi& responsibility. T h e  
Chairman, Railway Board, has stated (August, 1976) : 

"Yes, w e  did look into this whole question to find out who  
was responsible for taking such a decision which had l e a  
us into some difRculty . . . We have fixed the res- 
ponsibility on the Additional Member. Mechanical." 



1.53. The Committee further desired to know whether any action 
bad been initiated against the person held responsible. The Chair- 
man, Railway Board stated August, 1976): 

"This was a person who retired in May 1973. All his ac- 
counts had been settled." 

1.54. To a question as to when was the question of fixing of res- 
ponsibiliy considered, the Chairman, Railway Board, has stated 
(August, 1976): 

"It is only after June, 1974 that the entire ramifications came 
to the sotice of the full Board and by that time he  had 
retired. When we had looked into the whole matter, 
we found that he was responsible." 

1.55. In reply to a question whether the Home Ministry was 
consulted far  taking their ad\.icbe in the matter, the Chairman, Rail- 
way Board, has stated (August, 1976): 

"We had brought it  to ?!?c notice of our Minister and the 
Minister also wanted to know what further action could 
be taken since hc had retired. TVc are in touch with our 
legal adviser as to what can be dcne and then we will be 
taking further stcyx." 

1.56. The Committee cfc+iw:i to Itnow whc?tl-:er the matter has 
since been referred to the Li:i;al Adviser and i~ so, what are the 
specific points on which his advice has been mught. The Chair- 
man, Railway Board, has statcd (August, 1976): 

"We went through the whole file and wrote to the retired 
Membcr because first we had to write to him in order to 
find out what exp!anatio:? he had to offer. When his 
reply came, we went into the whole background, studied 
the files and then we came to the conclusion that Mr. 
Chatterjee, as Addl. Member (Mechanical) was respon- 
sible for this variation. Then, we have put i s  up to our 
Minister and also enquired from the Establishment whe- 
ther any action csn be taken. That has taken some time. 
Then, we have asked our Legal Adviser as to what steps 
could be taken in respect of a person who has finally 
retired." 

1.57. The Committee were informed by the Railway Board in 
J a n u a r y ,  1977 that the explanation of the Addl. Member(Mechanica1) 



was sought in July, 1976, i e . ,  just before the matter came up before 
the PAC for oral evidence. Alongwith his letter dated 3 July, 1976, 
addressed to Shri H, M. Chatte rjee, the then Chairman, Railway 
Board, had forwarded the following note showing the points on 
which clarification was required: 

"It is seen from the records that before the agreement was 
fmalised, CLW had made a pointed reference to the Rail- 
way Board indicating the variations in the clause as a p  
proved by the Foreign Agreements Committee and the 
one which was being insisted upon for incorporation by 
MAK. CLW had also asked for a clear directive from 
the Board on this issue. 

From the notings on Board's file extracted below, AMM 
(Mr. H. M. Chatterjet) had asked the then JDRS(D) to 
take up thc'qiwstion of correcting thc copy of memoran- 
dum received from the Ministry of Industrial Develop 
ment and Company Affairs: 

'A re-examination of Board's Memo. inhcates that the 
wording of this portion is rather confusing and in actual 
fact does not reduce the contract period below 10 years. 
AMM has, therefore, asked JDRS(1)) to take up the 
question of correc-ting the copv of the memorandum re- 
ceived from Minlstry of Industrial Development and 
Company Affairs. Meanwhile. the para in the proposed 
agreement may be allowed to stand, 

Sdj- K.P.J. 
JDME(W) 

Sd/- J.M. 
DME (P&D) 

Sd - H.M.C. 
,\RIM' 

<),I AMM's instructions. the then JDRS(D) addressed the Dy. 
Secretary. Ministry of Industrial Development and Co. 
Afihi1q.j to substituk the relevant clause. A month later the 
Under Secretary of that Ministry replied to JDRS(D) in- 
forming that substitution of the existing paragraph will 
substantially alter thc financial implications of this colla- 
boration and the same cannot be agreed to without placing 
the matter again b e f ~ r e  the Foreim Agreements Com- 
mittee. Without wniting for a reply from that Ministry, 
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AMM (Mr. Chatterjee) permitted the altered clause in 
the proposed agreement to be incorporated. 

Further, it appears from the notings that it was under Mr. 
Chatterjee's direction and approval as AMM, that GM/ 
CLW was advised to conclude the agreement with Mls 
MAK incorporating the clauses insisted upon by them. It  
is also noticed that this was done without consulting the 
associate finance and that Board was not kept advised 
of the changes, on which in the normal course their prior 
app~,oval should have been obtained. 

In December. 197t. the then F.C. had marked the file to Mr. 
Chatberjee when he was M.M: requedting MM for an 
early settlement of the case. The papers thereafter re- 
mained undisposed and untraced for over a year." 

1.58. In his reply, Shri H. M, Chatterjee stated that: 

"1. As far as he can recollect the change 8 plus 2 years was 
suggested by the Ministry of Industrial Development. 

2. No financial difference could be provided in 1967 or 1968 
as it was envisaged that 400 engines would be manufac- 
tured in 8 years. 

3. The MAK agreement is the cheapest collaboration by wav 
of royalty and engineering fees. 

4. The delay in disposal could be traced by the file markings 
with the P.As." 

1.59. The Committee called for information on the following .. - 
points: 

"(a)  Wh?t is the advice. if any. given by the Legal Adviser 
in this regard? 

(b) What is the present position of the case? 

(c) jk it not possible to initiate civil/criminal proceedings 
against the official in a court of law? Was this possibility 
ever explored and what is the legal position in this re- 
gard particul ad  y when irregularities fmalafide actions 
are found to have been committed by an offkial, only 
after his retirement from Government service?" 



1.80. The Committee were informed that a self-contained note 
had been sent to the Secretary, Ministry of Law seeking his opinion 
and no reply had yet been received. 

1.61. However, in the Supplementary Memorandum furnished to 
the Committee in February 1978, the Ministry of Railways have 
stated in this connection as under: 

"Ministry of Railways (Railway Board) had solicited opinion 
of the Ministry of Law, Justice and CA as to action that 
could be taken against Sh. H. M. Chatterjee, ex-Member 
Mechanical. Railway Board, who retired &om service 'in 
May 1973. The specific points on which the Legal Opi- 
nion was sought are given below:- 

(a) What action can, in the facts and circumstances of the 
case. be taken now against Sh. H. M. Chatterjee who 
had retired from serivce in May 1973 to recover the loss 
sustained. 

(b) Whether this would be a fit and proper case to file a 
suit against Sh. C!tat'tc~jee for the loss sustained. 

(c) If so, whether there axe fair chances o! success in ob- 
taining a $ ~ c r c e  from the court keeping in mind the 
huge expenditure which mav be involved in filing the 
suit." 

The Secretary. Ministry of Law, Justice and Company Affairs 
in para 4 of his opinion dated the 7th May, 1977 has consi- 
dered the question on the footing that Sh. Chatterjee 
failed tii obtain the concurrence of the Foreign Agree- 
ments Committee to the mcrdified terms and has observed 
as follows: 

"Even assuming that there was admittedly negligence on 
the part of Sh. Chatterjee to ensure that no modification 
was effected without the prior approval of the Foreign 
Agreements Committee, the question is what is the 
loss sustained by the Government on that account. 
Admittedly the Government had to pay, as indicated 
above, the amount of royalty due under the Agreement 
as modified for 9th and 10th year. The question, there- 
fore, that has to be considered is whether if tFi m d i -  
Aed agreement w~ts  taken up for approval with the 
Foreign Agreements Committee, that Committee at 
that stage would not have concurred. I do not know 



what is the evidence in this regard; whether the mem- 
bers of the Committee a.re available who can depose to 

ray that the Foreign Agreements Committee would not 
have approved the modified terms. If there is evidence, 
then as stated earlier, the only remedy available to the 
Government is to file a suit Now the question whe- 
ther even if the suit is filed and a decree obtained, the 
Government would be able to realise the amount of 
the decree is a matter for administrative consiaeration. 
One has to consider what is the financial position of 
Shri Chatterjee. Whether he is a man of worth and 
it would be possible having regard to his financial posi- 
tion that the Government mav be able fo recover the 
amount of the decree that may be obtained. 

According to  he Law Secretan. the  only remeciy av 111dblc 
to the Government is to file a suit if there is evidence 
and this evidence sh'uld be the evidenre of the mem- 
bers of the Committw durinr: t he  period 67 and 68 if 
they would depose that f h c  Foreiqn Agreements Com- 
mittee would not have approved of the modified terms. 

Accordingl?-, hl inist,r> of Indas .rial r)cvc?lo;~inmt. !-.:ere n?- 
que ..., ed 5y :he h/linictr!: of Ha!lway: (Railwa;: Hn:~vi )  
to supply a list c:f Members of the Foreifrn Agreements 
Committee during 67 and G!3 alonq with their addrmq- 
es. The IlZlnistry of Incl~istv (Department of Indus- 
.trial Development) vide their 0 M. No. FC. II(1) (77) 
d:~ted 19th Ocfohcr 1977 have ~ t a t ed  that inspit11 ~ ) f  
their best efforts. :he: n , . ~  11: ' ,!hlc to 1r)cate the orders 
constituting tji.. Fort-!lgn ..lg:-crmen!s Committee. The 
Department of Ecmomic Affairs, according to them, 
were also not a i . 1 ~  to  lnca lc  thcjr old rec~mis contain- 
jng the orders c.onstituting t h ~  Committee. 

From ;he reply ~ - w e i \ ~ ~ d  from - I  hf!,i istq'  , ) f  ~ t ~ c j ~ ~ s t r y  
(Department of industrial D~velopment) it is gathered 
that the evidence on which !he suit can be, sustained 
against Shri Chatterjee is not available and in the 
absence of this evidence, it would be riskv to venture 
upon any litigation against Shri Chatterjee." 

(2. The Ministry of Railways hnve funther 9:at.d: 

Z a w  Secretary was requested to give liis further advice in 
the light of the development espl:i!ne:l a?;ove. Minia- 



try of Law (Department of Legal Affairs) vide their 
U.O. No. 26619/77 Advice (B) dated 16-12-77, repro- 
duced below have advised tEat they agree with the 
opinion of the Ministry of Railways that it would not 
be desirable to venture upon any litigation against 
Ski Chatterjee in these circumstances. The point 
raised in our nste dated the 7th May, 1977 was whether 
there was any evidence to show that if the modified 
Agreement was taken up for approval to the Foreign 
Agreements C , ! m ~ n i t t t ~ ,  t h ~ t  Committee, at that stage, 

wuld nut. have concurred in the suggested nmdifica- 
tionu. In this connection, it was necessary to find out 
whether the members of the Comm;ttw were availabIe 
who would depose to say '.'lat that t h , ~  Foreigr! Agree- 
ments Committee would not have approved the modi- 
fied terms. The Ministry of Industrv has now stated 
that they have not heen able to 1::cate the orders cons- 
tituting the Foreign Ageements Committee. They 
have however, obtained a copy of a note of the Depart- 
ment of Economic Affairs outlining the procedure that 
was followed prior t :)  69 1 7 - t t  that note does not bear 
any date and al t luueh it mentions the designations of 
the seven members of t ve  Fore ip  Agreements Com- 
mitk?, it is !lot clear whether t h y  fornlcd the Com- 
mittee at the time r4cvan: fnr the purposp r!f this case. 
that is, 1967-68. The h4ini~f.r:~. of Industry have fur- 
ther stated that while ' they ?13rr he a!,)lc to qive the 
nnmcs c f  t h e  rifIic.:rs who nttended certain meetings. 
thev would no: be able to indicate the namcs of . iw 
members who constituted the Cornrnittoc. 

The note of Department of E m v r n i c  Affqirs docs not clear- 
ly indicate the nrocedu-P cr th ,> Committee in dealing 
with th? proposals contained in foreign a-greements and 
also docs not Iny down the dctnilc? criteria for the pur- 
pose of rea~hing de,-isioris ;n r arh r l s ~ .  Therefore, even 
assuming we muld get [he names of the members of 
the Committee, it would be impossible for them to sav 
with certainty, at this distance of time, whether they 
would or would not have agreed to the modifications 
in the terms of the agreement Further, tlieir indivi- 
dual views a t  this staqe would also be of little signi- 
ficance, because normally decisions of a Committee 
are taken collectively a h  a dku$on .  Hence, as- 
suming the names of the members of the Committee 



are available and they are in a position to make a state- 
ment on the merits of the case, one way OT the other, 
their individual statements, at tWs stage, will hardly 
have any evidentiary value. 

In view of these uncertainties. we agree with the opinion 
of the Consultant that it would not be desirable to ven- 
ture upon any litigation against Shri Chatterjee in 

, . these circumstances." 

1.63 The self-contained note sent by  the Ministry of Railways 
to the Law Secretary for seeking his opinion is reproduced below: 

"The Railway Board have solicited opinion on the question 
as to what action can be taken against Shri H. M. Chatter- 
jee. who retired from service as Member (Mechanical) in 
May. 1973. 

The reference has arisen under the following circums- 
tances: - 

In the year 1966, the Railway Board took a decision 
to go in for collaboration with M/s MaK of West Ger- 
many for the manufacture ct f  enpines for Diesel Shun- 
ters in India at Chittrtranjan. Negotiations are held with 
the firm and a draft Memorandum embodying all the rele- 
vant terms, particularl~ with reference to the period as 
well as the Royalty akd Enpjneering fees, payable was 
drawn and submitted to the  Railway Board which ap- 
proved of the same on 15.9 1967. A self-contained Memo- 
randum thereafter was submitted to the Ministrv of Indus- 
trial Development 6i Cornpan\? Affairs for clearance. 

The Foreign Agreements Committee also approved 
the Memorandum on 13.11.1967. 

The material terms and conditions as approved by the 
said Committee were these:- 

The engineering fee and royalty payable to M/s. 
MaK for the exploitation of the licence would be on 
the following scale: - 

' 2 ,  For fdlowinq engines built by thc Govt. upto 
6 1  units prr year . I?!, . , 



The validity of the Agreement is for a p l e d  of 8 
years plus 2 years. Both Engineering fee and R q u l t ~  
being paid fm the first 8 years according to the percen- 
tages stipulated but limiting the payment to Engineer- 
ing fee of 3 per cent (upto 400 Engines) or 2 per cent 
(for the first 60 engines in each year beyond 400 en- 
gines) only for the subsequent two years. I t  is obvious 
that this system of payment of Royalties is much more 
advantageous than that done on the lump sum basis. 
After 10 years, no engineering fees or royalty will be 
paid. 
In this cc.tnnection, it may be useful to mention that 

the firm eariler by thek letter of 20th July, 1967 had 
agreed to the above terms as would be evident from 
para 4 of the said letter which reads as follows:- 

' ' .  . . . Validity of Agreement Clause 11 ( b )  : Consi- 
dering that the normal validity of such agreements 
is minimum 13 years, we had already proposed as a 
special case 8x3 years as per this clause. However, the 
best we can now do is to further redure i t  to 8x2 yews. 

As regards Engineering & Royalty fees. we have 
carefully examined this. M:e agree to waive Royalty 
against 11 (a)  ( i i )  . However, the engineering fee stipu- 
lated in this clause must hold good. This is as per offi- 
cial German Guide on licence agreements with India." 

On 31-11-67, the Rallwav Baud advised the General 
Manager.. C L, W that t he  proposal for MAK Collaboration 
1 ~ 1 t h  :' L W lor the manufacture of dresel engines had 
been approved bv the Board as well as by the Foreign 
Agreements Comnl~ttee and that he should go ahead with 
the drawing up of the agreement Though the Arm had 
agreed to the terms by their letter d-ited 20th July, 1967 
and it was on that account that the Railway Board ad- 
viced the Generdl Manager. C L.W. to go ahead with the 
dlxwmg up of the agrrement. MAK would appear to have 
approached C.L W for the modifications of tlie terms. 
particularly with reference t o  Rovaltv and Engineering 
fees C.L.W. under cover of its letter' dated 11-6-68 for- 
waded  the modifications proposed b~ the firm to the 
Railwav Board. On 18-6-68, a note as per instructions of 
Shri Chatterjee, the then Additional Member re: tEe 
modification of the terms suapsted by the flnn. was pat 
up In the said note, it was, tnter arw, reoarded thus: 



"MAK pmposed dmft agreement. 

The a b v e  rates shall apply for a period of 10 years, the 
payment of Royalties of 2 per cent bzing limited to 
400 MAK engines only. After 400 MAK engines have 
been built, only engineering fees shall he payable." 

"Working in Board's Memorandum to the Foreign Agreements 
Committee. 

* * ' A re-examination of Board's Mento. indicates that 
the wordings of 'this portion is rather cmfusing and in 
actual fact does not reduce the contract period below 
10 years. A.M.M. has, therefore. a q k ~ d  JDRS(D) to 
take up the question of correcting the ( opy of the Memo- 
randum received from Ministry of Industrial Develop- 
ment and Company Affairs. Meanwhile, the par([ iv. the 
proposed agreement m y  be allowed to stand." 

Thus i t  wc)u!d Se SWTI that the modifications aforesaid were 
approi.~ul by Shri H. M. Chattejee ov 18-6-lM8 without 
the same k i n g  seen and approved by r.i! hit7 the Financial 
Commissioner or 'the Chairman, Railway Board. Fu:.,fher. 
he also approved of the instruction: Seinq isstued to the  
Gmeral Manager, C.L.W., based on h is  appmwnl. of the  
changes in Royalty and Engineering fees. Accordinglv, a 
letter was issued from the Board ,to General Manager, 
C.L.W. to go ahead with the si<ning of 'the .\g~-r!t?rnent 
based on the revised terms for Royaltv and Engineering 
fees. The General Manager. C.L.W. signed the agreement 
OR 29-6-1968. 

Under para 20G of the Mnnunl of Oflike Pro~edure (1956 edi- 
tion), the powers of the Financial Cornmission~r are as 
under : - 

"The Financial Commissioner for Railways is vested with 
full powers of the Government of India to sanction 
Railway Expenditure. * + No proposals involv- 
ing ezpcnditure afecting Railwlry Revenues can he 
randcaned witbut his prim PO-cncc." 



It would, thasefm, be obmmed that all proposals in .dv ing  
expenditure should have prior canaumence of the Fjnan- 
cia1 Commissioner. 

Besides, the procedure and inetmdtiosls laid down in Office 
Order No. P-24(2)/60 d a W  9th January, 1960 of the 
Miniatry of Commerce and Industry will have to be fol- 
Inwed. IvZoreover, the instructions laid down in para 2 of 
Circular No. IP&FC-6 (8) 165, dated 15-11-1965 laid down 
by the MinLstry of IndULry and Supply (Depar:ment of 
Industry) w5~mmder the approval of the Foreign Agree- 
ments Comr~rittee is a sine quo non to modify the terms 
once approved by the said Committee. 

Thus Shri Cha'tterjee failed to ensure that before the modified 
terms W L L T  agreed to and the agreemen$ esecuted, the 
matter was braught up before the Foreign Agreements 
Commi~tee and their approval obiained as prescribed in 
the Office Order dated 9th January, 1960 of tha Ministry 
of Commerce and Industry and also relevant instn~ctions 
issued in the Circular d e k d  13th November, 1965 by the 
Ministry of I n d ~ i r y  and Supply (Department of Industry), 

It is stated that the modified t e r n  in the A p e m e n *  con- 
cluded under the instructions issued to the General 
Manager. C.L.W., by Shri Chatberjee, has f agmed  on the 
Gc,v~mnm-tt nv -id lition21 frnanc n l  li,~hi'itr. This IS b I- 
cause under the original t e m s  - consented to bv +he firm, 
the neriod of Aqreemmt was 8-12 years Both Engineer- 
in? Fee a r ~ l  Royalt\, was payable onlv for tie firg. 8 vears 
In  the 1no4ified tcrmq, fees were made applicable for a 
n~!-iod of 10 ?cars an4 payment of rovalty was linked to 
or l imted  to 400 MAK engines. As it has not been possi- 
ble i n -  C L.W t r :  pT lducc 400 e n g i ~ e s  within the first 
8 years period, an  mount of DM 2.50 lakhs has become 
payable by way of royalty to the firm during the 9th 
and 10th years of the Agreement on the 70 machines 
which are to he built during these two years. 

The Railway Board have, therefore, come to the conclusion 
that the responsibility for carrying out the change without 
consulting "e Financial CaIIYniSGjoner and the Chairman, 
Railw& Board, and further not obtaining thz prior con- 
currence from the Foreign Agreements Committee should 
xw€ wholly on Shrt Chatterfee. Tf the appropriate autho- 



had been consulted by Shri ~ h a t t h e e ,  ' the ad&- 
tional financial liability fastened on the Govenuneert 
would not have arisen. 

As against these allegations, Shri H. M. Chatterjee in his letter 
oi 19th July, 1976, addressed it0 'the Chairman, Railway 
Board, has sought to offer his explanation in the following 
manner. Briefly stated, he has urged that at  the material 
time, namely, in the year 1968, admstedly there was a 
great demand for shunters and the mak.facturing capacity 
of C.L.W. was 60 locomotives per month and (that in the 
o d n q  course. C L W .  but for the unexpecled develop- 
ments in the subsequent years. would have pmduced 400 
diesel shunters within a pried of 8 ye'zrs. In such a case, 
no royalty wro~~ld have become,payable during 9th and 10th 
vears of the Agreement. It. was also not possible #to 
reasonably anticipate that there would be a large scale 
pruning down of 5 years  plan for \?arious O ~ \ ~ O U S  reasons 
wlvch brought aown the generating capacity co~widerably, 
Thus, while in retrosped there may seem to he  a financial 
diflerence in payment of Royalties. no such difference 
could be predicted in 1967 or 1968. 

Mr. J .  Matthan, ex-General Manager. I n t ~ g r a l  Coach Factorv 
and Mr. K. P. Jayaram, the then Chief R'lcc:h.mirral Engi- 
neer who uvere also nasocisted with thc~ negotiation.;. held 
with the firm, h:ivc fiinnis!led thckir rcmarks mar* or less 
on similar lines. It, however, appears that a t  the material 
tirnc. name!g i ~ i  the year 1968. General Mawger .  C.L.W. 
!Shri C. Chalapathi Rno) had expressed the  view that it 

was rather not possible for C.L.W. to m;ini~fnrture 4:)O 
engines within a period of 8 years  (?:irk his le'tctr doted 
30th Novemlxr, 1968). This on ly  shows ~)LY! on the capa- 
city of C.L.W. to manufacture 400 engines wit,hin a period 
of 8 years. there was s differenci: of opinion hot.ween Shri 
C. Chalapathi Rao and Shri Chat!erjw, w!~o himself had 
functioned as General Manager, C.L.W. which concluded 
the Agreemertt under ,the instructions o f  Shri Chatte rjw. 

Regarding iaihire on the part af SIhri Chatterjee to obtain the 
apprwal either of the Financial Ccrmmimioner crr  the 
Chairman, Railway Board. my atitention has not been 
drawn to any provision under which he should have 
obtained the approval of the Chairman, Railway Board. 



& regards, however, his failure to keep the Financial 
Commissioner in the picture, attention has already been 
invited to para 206 of the Manual of Office Procedure, 1956 
edition, under which all proposals involving ex1:enditure 
should have prior concurrence of the Financial Cornrnis- 
sione~. Even when Shri Chatterjee tonu jide thought tnat 
no financial difference in payment of royalty could be pre- 
dicted in 1367 or 1968, he should have, as a senior top level 
executive in the Railway Board, obtained prior concur- 
rence of the Financial Comiss ior~er .  However, while it 
is true thai he did not specifically obtain the prior concur- 
rence of the Financial Commissioner to the changes pm- 
posctl by him. there is of course this fact that as soon 
as a copy of  the Agreemelit was received from the General 
Rfanager, C.L.W., Shri M. K. Khosla. the then Dv. Direc- 
tor concerned duly subrnitkd the same to Shri Sahai, the 
then Member. Mechanical. and also to Shri B. Mukherji, 
the then  Financial Commissiuner. both of whom signed on 
23-7-1968 on the filv in token of having seen i!. He could, 
therefore. possibly rely on this to show !hat the Financial 
Commissioner did stbc the copy of the Aryevment r w s i v d  
from t h e  Ceneral %Tanager. C.L.W. I? uroi~ld. however. 
i)c notired 'ha: no rsp1and:ion has 'hew. furnished or is 
I o:.t hcoming fro711 Shri  Chatierjw as  rcgiuuls his omission 
to  submit t h e  niod1fit.d terms to t,hc Foreip .4~reelr.e?~s 
Commit ' r~ ,~  ;!nd (.'-t.ain :heir prior concurrence nc rcquired 
~ ~ n d e r .  the relevan: procedure and in';tructions laid down 
bv the Mini~try  1 1 f  I n d u , d n  and Supplv (Department oE 
Industry) 75dr their Circular No. lP&FC-6(.9) 165, tla'ed 
15-1 1-1965. 

Shri F!. M. Chsrkl-jer retired fnm service as 3fe:ntnl.r Aicrha- 
nical o n  19-5-1978. HI, is an officer who had o ~ ~ d  for 
Provident Fuqd nud ns such Pension Rules are not appli- 
c~ahlc ti: him. Resides. hc has nlreadv drnw-n amounts due 
to him from the Provident Fund. T h t ~ a  e\:Ctr i f  i t  sho~.:ld 
Lc held that Shri Chatterjcc wili; g u i t ~ s  trf nerrlicence. 
there can be no question of recmwrinq the loss ;~~atained 
by the C;o!.ernment from his Provident Fund. 

Tlre only question that would, therefore, remain to be consider. 
r?d is whether filing, of a suit to reccnw thc I n s  would b~ a 



writable remedy. The efficiency of this remedy is not free 
from douM for the reason that besides being too expensive 
and time consuming, the outcome of any litig$tion cannot 
be predicted with certainby in view of .the peculiar fact9 
and circumstances of the case. 

The opinion of the Law Ministry is solicited on t;he following 
questions: -- 

(i) What  action can, in the faots and circumstances of t.hr 
case, be taken now against Shri H. M. Chatterjee who 
retirecl from.service in May. 1973 to recover the loss 
sustained ? 

(ii) Whether this wo11'l hc a fit a11,i propw case to file ;I 

suit against Shri Chalterjee for the loss sustained? 

(iii) If  so. whe,her there are fair cl~nnces of success i:7 nhtain- 
i!lg a ;'IPC~CE f!.mn the court k s e p i n ~  in mir:,l the h u e  
cxpendit,ure \f,hicii lnny br involved in filinq the  suit? 

Since the mat te r  rcistes to an action takm hy an oflici 11 highlv 
placed, namely a Mcmber of the Railwnv Board, thp 
\vllrerl. c?~in10,7 nf 'hn L:I\T~ Secrr a r 7  i c  so1ici;t.d " 

1.64, The Law hliq!strv's advice reprding the disciplinary action 
against the retired Adrlit~anal Rflemhcr (Mec11an;csl) 3.; ronveved t c  
the Committee by the Ministry of Railways on 2nd August, 1977, AS 
conhined in the follov,inn n.r41n:<s of the I,nur Si.crctsr\. r~corde -1 in 
the relevant file of thr. Ministry of Railwavs. 

"I have ;M-LI~A t b r  referrin? note of the Legal Adviser, Rai l  - 
wav Board A T  the outwt i t  m l v  bc date? t h q t  t l v  rsf- 
erence does n o t  raise any specific legal issues. The first 
general q u r d i o n  posed for consideration is what  actior: 
a.gainst Shri H. M. Chdterjee, who re+imd Prom service as 
Member (Mechanical) in May, 1973, could ht. taken t o  re- 
cover the loss sustained by th.e Government on account d 
negligence on his part, and secondlv whekher 9 suit col!ld 
be filed for the purpose and, if so, with what success. 

Shri Chdteriee. it is stated, retired from service in Mas, 1973 
Obviou~ly, ,therefore. no departmental action can be taken 
against him and i f  +'w Governrnen!t has suffered any loss 
on account d negl' of Shri Chatterjee while in ser- 
vice, in periORnin.1 his duties, then of course, the only 



remedy available to the Goverrunent is to file a suit againso. 
Wi Cha&rjee for recovery of damagee sustained by the 
Government, damages being the extra expenditure incur- 
red by the Governmexdt on account of the modification of 
thq Agreement. I have also considered the authorities 
referred :to above, but in my opinion they are not relevant 
here. The test laid down in determining liability for the 
consequence of a tortiow act of negligence is whether the 
damage is of such a kind as  the rea-ble man should 
have foreseen. The negligence in the instant case is the 
failure to consul: and get the approval of the Foreign 
Agreements Committee to the modification of  he Agree- 
ment. It could be clear that if the modified Agreement 
had ndt the approval of the Committee, the extra ex- 
penditure by way of royalty during the '9th and lOih year 
of the Agreement would not have been required to be in- 
curred. 

It is allleged that the modified terms of the Agreement has fasten; 
cd on the Government :In addi:jonal financial liability because where- 
:is under the original .2.zreemcn: hot11 engineering fee :~nd the 
royalty was payable onlv for the first 8 years; in modified terms, 
fees were made applicallc for a period of 10 years and payment of 
the royalty was linked to or limited to 400 MAK engines. It is 
iilleged that the Government has 1.0 pay by way of royalty to the 
f ~ r m  an arnnunt of DM 2.5!\ lakh~: during the 9th and 10th year of 
tire Agreement. Thc ncgligyncc allt-bqcd on the pan: of Shrl C-ha:ter- 
, i c ~  is that he carried out the chs:,g~> without ~lor~sulLin;( the Fmmcial  
C'ornmissioner and the Chairman. Railwa;: Hoard, an:d ti~!,~nt.i. in not 
t!biaininc the prior concurrence. from +he Foreisq A.peements Corn 
tnittor:. I t  appears to be an adn:itted position that before ,the Agree- 
: x w ?  was modified. the Foreign Agreements Committee was not 
cVo!~.-,\ilicd at all. -4s regards, consulting the Chairman is concerned. 
i l  :lppcnrs from t.he referrinq note ! h t  there wns no provision under 
which  Shri Chatterjee should haw1 ob:.ained the appro~.'al of the 
Chairm:in, Railway Board. As regarmls mnsultation with the Finan- 
calal Cornmissioner, it appears that akhough no previous conclllrence 
on the Financial Commissioner was obkained, eventuall-.? he approv- 
ed the modifica+ion. J t  is not clear whether he had applied his mind 
andlor consiidered thc  sptrrifk changes made in the original A p e -  
ment. Assuming, however, that he noted the changes and then 
approved, the fact remains wt no approval of the Folceign Agree- 
ments Committee was obtained for modification and on this aspect 
dhere appears to  be no explanation. We, therefore, consider the 



question on the fodbing that Hwi Chatterjee hiled to obtain the con- 
currence of the Fmeign, Agreements Committee to be modified terms. 
Even assuming that there was admittedly negligence on the part of 
Shri Chatterjee to ensure that no modification was efPected without 
the prior approval of the Foreign Agreements Committee, the ques. 
tion is what is the loss sustained by the Government on that account, 
Admitteclly the Government had to pay, as indicated above the 
amount of royaktv due under the agreement as modified for the 9 th  
and 10th year. The question, therefore, that has to be considered is 
whether if this modified Agreement was taken up for approval wiLh 
the Foreign Agreements Commi;tee, that Committed at that stago 
~vould not have concurred. I do not know what is the evidence i n  
this regard; whether the members of the Committee are available 
who can depose to say that the Foreign Agreements Comini ttcc 
would not have approved the modified terms. If there is evidence. 
then _as stated earlier the only remedy available to the Chwernment 
is to file a sutt. Now the question whether even if the .wit is fileti 
and a decree obtained, f he Government would be able to rcalise t h t ,  
amount of  he decree i s  a matter for adnlinistt-a tive r:on~id(:>.atio-. 
One has to consider wha: is the financial position of  Shri Chatterjee. 
Whether he is a man of worth and it would be possible having regard 
to his financial position that the Government may t c  ahlr. to recover 
the amount of the decree (hat may be obtained. Tf ? h f m  be an!: 
specific point for consideration the same mav bc referred lo  us." 

1.65. The Committee also souqht inform:\iion on thc foll(m*ing 
p i n t :  

"should not suitable penal provisions he included in the rele- 
v ~ m t  Conduct Rules applicable to Government servants 
under which miltable action could be taken against offi- 
cials. even after their retirement for ;heir defnul t s  while 
in service." 

"According 'to the Railway Service C~nduc!  Rulrs every scr- 
vant sha!l at all times: 

1. Maintain absolute integrity; 

2. Devotion to M y ;  and 

3. Do nothing which is ~ ~ n l w : ~ , r n i n q  of n Railway or Govern- 
ment servant. 



Railway servants who violate these pravisions may be ,taken 
up therefor and proceeded against departmentally. As re- 
gards $he provisions of Rules applicable to  Government 
servants under which suitable action can be taken against 
them even after 'their retirement for their default while in 
service, there exists already a provision in the Indian R a ~ l -  
way Establishment Code Volume 11. It has been laid down 
in Rule 2308 (CSR 351-A) that if a pensioner is f ~ u n d  guilty 
of grave misconduct or negligence during thc period of 
his service including the service rendered upon re-employ- 
melit after retiremen: the Governmen: havc.: the right of 
withholding or wlthct.av:lng a pension or a:1-,1 1::1rt of it, 
permanently or for specified period and right of ordering 
the recovery from a pensinn of tlw whole 0;. part. far any 
pecuniary loss caused to f!le Governmen:. Howe~w.  rhis 
would require President's sanction. Departmental pro- 
c d n g s  against a person who has retired from service, for 
his misconduct or negligence, omission and commission 
during his service period amounting to violation of Htile 
3 (1) of R.S. (Conduct) Rules, car? only be ini:ialLed with 
President's sanction; such departmental proceedings shall 
not include any event which took place more than 4 years 
before the date of initiating such departmental proceed- 
ings. In all such cases UPSC has to he consulted before 
h a 1  orders are pawed 

As regards t h e  railway sewanits governed hy SRPP' Rules. 
there seems to be no provirion in the Rules to take action 
against them ldter than the time of their final ret~rement 
and sdtlement of dues. The Provident Fund subvxiption 
of the employee ~ R S  to be paid to him at the time of his 
retirement. However, Government contribution /special 
wntribution to Provident Fund can be withheld/recluced 
as provided in the Providen: Fund Rules, vide Ruie 1313 
of Indian Railways Establishment Code Vol. I. before the 
account d the railway servant is finallv settled. 

Tt w& be seen from the above that in cases of pmsioners, 
provisions already exist in the Indian Railwav Establish- 
ment Code Volume 11. There seems no necesPCv to make 
any more provision in the Railway Senice (Conduct) 
Ruk,  1966." 



1.66. The Committee enqYired whether the explanation of &he 
other officials in the Mechanical ITirectoralfe a d  C L W .  who had 
handled the case at the relevant time was obtained with a view to 
eruuring that no nmla W e s  were involved on their park. The Minis- 
try of Railways in a note, stated: 

"Explanations have been obtained from the olIicers concerned, 
who had handled the case a; the relevant time and the 
Ministry of Railways ;we of rhe opinion that therc! was no 
nmla fide on the part of any &cia1 in &.he Mechanical 
Directorate of the Railway Board or at C.L.W." 

1.67. In the Supplementary Memorandum furnished to the Com- 
mittee in February! 1978. the Ministry of Railways have stated: 

"Further in order to verify, whether Shri H. M. Chatterjee 
had gained any pecuniary advantage in post-retirement 
employment, the facts were ascertained from the Haryana 
Government. The reply from the Haryana Government 
shows that Shri Chstterjce's employment is not related in 
any way to any foreign firm and he is managing a project 
under the Tcchnicd Education &partmen,: of tile Govern- 
ment (Ref. Board's memu No. 75/HC-ilF'/K. dated 13-5- 
1977). Ln ccrnplianre of P A C  I; qut~~t ionr~:~irc .  P o ~ n t  25 
th:it the L a w  Ministr:- Iw ctmmlted :r:- tn thr .tction that 
can 'ne 'taken aga in~t  Shn Chatt.ejee. ivferenw is invited 
to para 4.1 above of th i s  note. From +hi.. i t  will he seen 
that a prima facie r3:ise itgains. S h r i  Chattwice has not 
been establishec!. 9ht-i Cha;t.c-jw the then A.M.M. who 
had. as brough! out  earlier. nppfoved the change to exe- 
cute the agreement expeditiouslv and clirwted the same to 
be referred (to FAC for correction, vSr;\s transferred awav 
from the Railway R w d  within 2 d8yr of the sbqninq of the 
Atpeemen? 5y C.L.W. and was not nvsi1;)hle for the next 
3 years to pursue the matter fur ther .  Subsequently. SM 
Chdtterjee on being posted hack t i )  the Railwav Board ai 
Mem.ber Mechanical after a lapse o f  3 verm c d d  not be 
considered responsible fm r o u t j n ~  nnxtedng of the case, 
u-hi+ i c  not the function of :i Mc-mher d the Railwav 
Board. I t  is, therefore. not msdh'i. to attriburte anv maTn 
fide intentions ae;?inP: Shri H. M. Chatter&." 

1.6% In the Supplemen'ary Memorondurn ,himifid to ;\kc Com- 



mittee, the .Ministry of Railways have submitted the following points 
for the consideration of the Committee: 

"{i) It was not possible to forecast any financial implications 
on account of the modified t k s  of payment at the initial 
stages. Even when the modified (terms of payment were 
put up by C.L.W. to Railway Board, the matter was 
thoroughly discussed and authorisation to go ahead with 
finalising of the agreement was given by Shri H. M. 
Chatterjee on the basis of the facts available on the file. 
In this connection attention is invited to Paras 4, 4,1, fj.3 
and 7.2 of the Memorandum put up to the Railway Board 
for app'roval (Reference Annmure 2/A of replies to Point 
No. 2 of PAC's questionnaire, and Paras 1, 3.1, 4, 8.4 and 11 
of the Memorandum submitted to the Foreign Agreements 
Committee in November, 1967 (Reference Annexure 2/B 
of the replies to Point No. 2 of PAC's questionnaire). In 
both ,these Memoranda which obviously formed the b,asis 
of all future discussions and considerations, i t  has been 
clearly brought out that the production of Diesel Shunters 
a t  C.L.W. will be ' established st the rate of 5 locos per 
month or 60 locos per year by 1970-71, from where it fol- 
lowed that 400 shunters could have been manufactured in 
the first 8 years of collaboration. He had also clearly in- 
dicated directions for getting !the FAC's approval to the 
change. Having signed the note Shri Chatterjee was trans- 
ferred away from the Railway Board and was not avail- 
able for the next 3 years. 

fii) Routine processing of a case is the responsibility of the 
Directorate of personnel. But in such cases it is difficult 
to fix responsibility on any one person at this late date. 
Moreover it is not the function of ,the member concerned, 
who is responsible for decision taking and not for routine 
procedure. 

.a .  

fiii) The fact that this agreement as modified is a good one is 
not in question. Even in today's light it remains the best, 
cheapest and most successful. Therefore, the decision to 
accept the new terms was not incorrect. 

From the foregoing it will be seen that while on merits the 
agreement and extension of the &od from 8 to 10 years 
have not been disadvantageous there have been procedural 
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lapses, recurrence of whichl in future could be gudded 
against by strengthening adminitztrktive procedures," 

1.69. Subsequently during the course of further evidence tender- 
ed before the Committee on 31st March, 1978, the Chairman, Rail- 
way Board has stated: 

"There have been some lapses in following the procedure." 
He added: 

"It has resulted in the things which we could have avoided. 
The thinking in the Mechanical Directorate was that we 
would definitely finish 400 engines in eight years. Buf, 
strictly speaking we should fiave gone to the Foreign 
Agreements Committee immediately and within 10 days 
would have got it  done. There was no doubt that the For- 
eign Agreements Committee would have again approved it  
with slightly revised terms, with very marginal revised 
terms. But, somehow the Secretariat had failed in that. I 
would only submit this mucE to this august body. 

1.70. The Committee note that for implementing the proposal for 
technical collaboration between the Railways and a West German 
firm (Mak) for indigenous manufacture of diesel engines for shunters 
in Chittaranjan Locomotive Works, the firm had in June 1966 sent 
a draft agreement incorporating inter alia the ~rovision in regard to 
payment of engineering fees and Royalty to them. The terms and 
conditions regulating payment of royalty and engineering fees were 
further negotiated by the Railways with the firm and the confirma- 
tion to thus mutually agreed terms was formally conveyed by the 
firm under their letter dated 20th July, 1967 to Additional Member 
(Mechanical), Railway Board. The terms and conditions were 
subsequently got approved from the Foreign Agreements Committee 
of the Ministry 06 Industrial Development and Company Affairs, in 
-r 1967. According to the terms and conditions as approved, 
the agreement was to be operative for a period of 10 years and 
engineering fees at 3 per cent and royalty at 2 per cent on the value 
of Mak engine and components would be payable for the first 8 years 
for the first 400 engines built at Chittaranjan Locomotive Works and 
during subsequent two years only engineering fees at 2 per cent 
would be payable #or 60 engines per year. As per the clause approv- 
ed by the Foreign Agreements Committee, royalty was not payable 
duntrg 9th and 10th years of the qpwmeat irrespective of the fact 
whether 400 engines were produced during the first 8 years or not. 

1.71. Swprbingly enough, on the basis of a revised proposal of'the 
firm rectived in April 1968, a modification was hcorporabd k t h e  



agmawnt enecuted by the Chittarenj~n Lecomdve Waflu in W e  
i1868, Jn terms of this modMcatioa, the royalty at stipuLated peacent- 
age would be payable for a period of I0 ye-, the peymsat of royalty 
bedag Umited to 400 engines d y ,  wh- according to the clause 
earlier approved by the Foreign Agreements Committee, no royalty 
was payable during the 9th and 10th years d the agreement. The 
Committee have been given to understand that 209 Mak engines have 
been p d u c e d  in the first 8 y e w  ot the collaboration agreeaDent and 
according to Railways' own estimates, 80 Mak engines would be 
manufactured in the final two years ,(i.e. by June 1978) of the cur- 
rency of the agreement. The Committee learn that this modification 
in the agreement will cost the national exchequer DM 2.31 lakhs 
(about Rs. 9 l a . )  being an avoidable payment of royalty based on 
the original vis-a-vis revised terms regulating payment of royalty 
during the 9th and 10th years under the agreement. 

1.72. The manner in which the collaboration agreement was execut- 
ed, the unaiuthorised deviations that were made therein and the 
various omissions and commissions, deliberate or otherwise, are 
discussed in the succeeding paragraphs. The facts which have 
emerged are sufficient to convince the CotllllEittee about the need $or 
conducting a deeper enquiry to establish the bona fides of high rank- 
ing officials in the Railway Board. 

1.73. The Committee And that after the firm had conveyed their 
formal concurrence to the negotiated terms of the agreement, vide 
their letter of 20 July, 1967 addressed to the Additional Member 
(Mechanical), Railway Board in regard to the engineering fees and 
royalty, the firm's representative had conducted certain discussions 
in the matter in January 1868 both at Chittaranjam and at: Delhi witb 
the General Manager, Chittaranjan Locomotive Works and the Addi- 
tional Member (Mechanical). Subsequently, in April, 1968, the firm 
sent a revised draft making a change in the period over which royalty 
would be payable as mentioned above. The Committee regret that 
no bnna l  record of the doresaid discussions having an 'hportaat 
becning on the matter was kept. The Committee are led to believe 
that the unauthorised variations incorporated later on in the agree- 
ment at the time of its fonnal execution must have beern informally 
Analised at these discussions. The Committee do w t  agree with tbe 
m w n s  advanced by the Chittaranjan L o c W v e  Works Administra- 
tion that the variathn in the terms of the agreement was due to 
error on the part of the oamjnistration in interpreting tbt decisiaa 
of the F o ~ i g n  Ao?~amenb Committee as there wads no ambiguitg h 
the d~efdan of that Commfttee and thbn m no scepe for my mts- 
intsrpseta tion. 
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1.74. The Committee note that on receipt of the communication 
irom the fina in April 1968 the Additiotcal Member (M8chrnicd) 
Radway Board had written to the General Manager, Chittaranjan 
Locomotive Works for signing of the agreement with the changes 
suggested by the firm. However, the FA&CAO, Chittaranjan Loco- 
motive Works spedfically pointed out that by incorporating the 
changes, suggested by the firm, there would be financial implications 
.and as such they were not prepared to sign the agreement. Under the 
circumstances, the Chittaranjan Locomotive W,orks wrote to the 
Railway Board seeking definite directions. The Committee are sur- 
prised to note that in spite of this objection having been sent by the 
General Manager, Chittaranjan Locomotive Works in consultation 
with his FA&CAO, the then Additional Member (Mechanical) 
observed that there was not mu& difference between the two and 
that there were no financial implications and the Chittaranjan 
Locomotive Works should go ahead with the signing of the agreement. 
I t  may be noted that in coming to this decision, he did not consult 
the Finance Branch of the Raliway Board. 

1.75. On 18th June 1968, the Additional Member (MechanicaI), Rail- 
way Board gave final ~ r d e r s  to the Chittaranjan Locomotive Works 
for signing of the revised agreement. Subsequently, on 21 June 
1968, a communication was addressed to the Ministry of Industrial 
Development (Foreign Agreements Committee) seeking their appro- 
val to the modifications in the terms of the agreement earlier con- 
curred in by the Committee on the plea that "the sum total of both 
the paras (of the original and revised agreement)' was the same 
and only the language used in the revised para conveyed the meaning 
clearly" and "that as the wording of the clause as accepted by the 
Foreign Agreements Committee seems to be confusing, this should 
be changed as such and if they agreed, they would make this change.'' 
Further the revised agreement was exeeuted on 29th June 1968 
without waiting for the concurrence or comments of the Ministry of 
Industrial Development (Foreign Agreements Committee), since thc 
Additional Member (Mechanical) had already directed the Chittaran- 
3an Locomotive Works for signing of the agreement. 

1.76. The Committee further note that in their communication of 
26 July, 196% to the Railway Board, the Ministry of Industrial Deve- 
lopment had stated that the proposed revised terms would have 
financial implications and categorically stated that the revised terms 
a u l d  not be accepted, unless the Foreign Agreements Conmittee's 
revised approval was taken. The Ministry of Industrial Develop- 
ment, therefore, asked for 50 copi% of the revised memorandum for 
consideration by the Foreign Agreements Committm. The Com- 



mittee regret that no action was taken to send the revised memoran- 
dum to the Foreign Agrmmeats Committee but instead efforts were  
made, obviously to covar up  the lapses, to persuade the West German 
firm to agree to the original clause as approved by the Foreign A p e  
ments Committee. But the h did not oblige. 

1.77. According to the rules no change in the agreement could be 
effected without the approval of the Chairman, Railway Board and. 
the Financial Commissioner and also in this case the Foreign Agree- 
ments Committee. The Committee was greatly surprised by the 
revelations made by the Railway Board in the material furnished to 
them that an, important contract with a foreign firm had been un- 
authorisedly modified by the Additional Member (Mechanical) to the 
disadvantage of the country and in favour of the foreign collaborator 
even without the knowledge of the Chairman, Railway Board an& 
the Financial Commissioner and of the Foreign Agreements Com- 
mittee (the Ministry of Industrial Development) and disregarding 
the objection raised by the FA&CAO, CLW. It  is a matter of concern 
that in January 1971 the Chairman, Railway Board and the Financial' 
Commissioner knowing fully that the matter was earlier dealt with 
by the Additional Member, asked the same officer in his capacity a r  
Member (Mechanical) (as he had been promoted by then) to look 
into the matter and put up a report. Surprisingly the relevant file 
did not come to surface till the Member (Mechanical) concerned' 
retired in 1973. The Chairman, Railway Board and the Financial 
Commissioner do not appear to have pursued the matter after Jan- 
uary 1971. The reason for this lapse has not been adequately ex- 
plained. 

1.78. The Committee regret to note yet another important deviation 
from the prescribed procedure to the effect that the revision in the 
terms of the agreement having financial implications was accepted 
by the Additional Member (Mechanical) even without consulting the 
Associate Finance in the Board's ofice although the original terms 
and conditions of the agreement, as approved by the Foreign Agree- 
ments Committee in December 1967, were finalised in consultation 
with the Finance Directorate. 

1.79. Another disturbing feature of the case is that though the modi- 
fied agreement as executed was put up to the Financial Commissioner 
on 23 July 1968, unauthorised deviation went undetected as he did 
not go into the details. The Committee do not agree with the argu- 
ment that the agreement was put up to him just for his information. 
Had the Financial Commissioner gone into the details of the agree- 



m a t s ,  he might have wtdrosd tbe devwions made therein and could 
also take remedid measw6a in time. To the eztent that thh was 
not done is in the o$bion d ths Camnittee a positive lapse. 

1.80. The Committee nete that on 26 July 1968, the MinMry of 
Industrial D e v e b p a ~ ~ n t  had requested the W w a y  Board for SO 
copies d the revised m,emorandum for_reconsideration of the matter 
by the Fmign Agreements Committee. It is a mattw of mt eon- 
cern that the revised memorandum was held rrp in the H a c h d a l  
Mrectorate for a long period of about six years. It has come to the 
Committee's notice that the draft memorandum was approved by 
the Member Mechanical only on 19 April 1974. The Ministry af 
Industrial Development (Fareign Agreements Committee) accorded 
their ex-post-facto approval to the revised agreement in June 1974. 
While according their approval, the Ministry had, ihter alia, observed 
that the matter should be brought to the notice of both the Chairman, 
Railway Board and the Minister of Railways so that an enquiry 
could be made as to who was responsible for the unauthorised devior 
tion at the time of signing of the agreement. The Committee are 
deeply concerned to note that such an important development was 
brought to the notice of the Minister of Railways only on 11 Augast 
1976, i.e., a fortnight before the matter was scheduled to be discussed 
by this Committee, despite the fact that the Foreign Agreements 
Committee had very specifically asked for it as far back as Jane 1974. 
The officials of the Railway Board must be called to account for the 
w i h l  delay in putting up the case before the Minister almost after 
a period of two years. 

1.81. The Committee note that as a result of the enquiry conduct- 
ed by the Railway Board, the responsibility for the unauthorised 
modifications in the agreement with the West German firm resulting 
in an avoidable loss of about Rs. 9 lakhs to the exchequer has been 
fuced on the then Additional Member (Mechanical). But virtually, 
this fixation of responsibility has not served any purpose, since the 
Additional Member (Mechanical) had retired in 1973. All his 
accounts having been already settled, the Railway Board, according 
to the existing establishment rules, is helpless to take any action 
against him. The Committee note that the Ministry of Railways had 
sought the advice of the Ministry of Law as to what further action 
could be taken against the Additional Member (Mechanical) who 
wss held responsible for the loss d e r e d  by Government and who 
has since retire&from service. According to the Law Secretmy, the 
only remedy available to the Govblnrment was to file a suit against 
the then ~ddit ional  Member Mechanical if there was evidence. Ac- 
cording to him this evidence shodd be the evidence of the Mmbers 



of the Foreign Agrbem~llta Committee of the Mod 1967 and 1968 
qb could depom to rag that t b  Foreign Apeements Committee 
wpuld rsot have a p m e d  the mOdilied terms. hlrviaQ bad 
same correspondence with the Ministry af Industrial Devebpnleat 
asd Department of Economic Atfairs in regard to the non*vailaltlLuty 
of the m%mben, of the Foreign Agreement9 Cblamittee of 1967 and 
1968, the Railway Board concluded that the evidence on which the 
suit c d d  be sustained against the then Additional Member M&&a- 
nical was not available and in the absence of this evidence it .wodd 
be, risky to venture upon any litigation against the then Additional 
Member Mechanical. The Mnistry of Law to whom the matter was 
again referred expressed their agreement with the opinion of the 
Ministry of Railways that it woeld not be desirable to venture upon 
any litigation against the then Additional M e m k  M d d w a l  in 
these circumstances. 

1.82. The Committee feel that the advice given by the Ministry 
of Law, if accepted, would, give rise to seriaus administrative duB- 
cu!ties for Government. It would mot be possible in future to hold 
any official responsible for any unauthorised departure from the 
orders or decision of a Committee appointed by the Government if, 
after lapse of time, it could be pleaded that the unauthorimd depar- 
ture would have been ratified at a later point of time or the Members 
of that very Committee could have maintained that they would not 
have disapproved of the departure from the decision had the case 
been referred back b them. It would appear from the opinion of 
the Law Ministry that in such circumstances the onus for pmviag 
loss to Government arising from an unauthorised departure from 
the decision of the competent authority would lie on Government 
and not on the officer responsible for that departure. This will only 
encourage the corrupt officials to indulge in wilful departures from 
decisions in the hope that by the time their sins are discovered they 
would be retired and Government would be helpless in initia ting 
any action against them. Such a situation may raise a basic prob- 
lem in the smooth and day-to-day functioning of the administration. 

1.83. The Committee also find it interesting to note that at one 
stage the Railway Board had come to the conclusion that the respan- 
sibility for carrying out a change in the terms of the Collatioration 
Agreement without oonsulting the Financial Commissioner and the 
Chairman, Railway Board and for not obtaining the prior concur- 
rence from the Foreign Agreements Committee should rest whom 
on, They had also felt that if the appropriate authorities had be- 
consulted by the then Additional Member Mechanical, the additional, 
liability fastened on the Government wodd not have arisen, How- 



ever, after the legal opinion had been obtained, which suggested that 
it was risky to venture upon any litigation against the then Ad* 
tional M e m k  Mechanical, the Railway Board have shifted from 
their earlier stand and have come forward with the plea tbat 
"Routine processing of a case is the responsibllity of the Directorate 
Personnel. But in such cases it is difllcult to fix responsibility on any 
one person at this late date. Moreover it is not the function of the 
Member concerned, who is responsible for decision taking and not 
for routine procedure." The Committee cannot but take a serious 
note of this somersault and ambivalent attitude of the Railway Board 
in a matter which has involved an avoidable burden of about Rs. 9 
lakhs on the national exchequer. 

1.84. The Committee need hardly point out that three top officials 
of the Railway Board who tendered evidence before the Commitfee 
have admitted that there has been a srious lapse in the handling of 
the case for which there was no defence. The then Chairman, Rail- 
way Board, had in his evidence tendered before the Committee on 23 
Augugt 1976, inter alia, stated: 

"It is true that the agreement as concluded with the Wcsf 
German firm provided for terms slightly different from 
what were agreed t~ by the Foreign Agreements Com- 
mittee and this extra payment has certainly come to be 
paid, and we have no defence on that particular point." 

Again the Member Mechanical, Railway Board, while giving evi- 
dence before the Committee on 31 March 1978 deposed: 

'The main point is the failure of the Railway Ministry to 
have obtained the Foreign Agreements Committee's ap- 
proval to the modifications in the agreements. To that, we 
have no reservation and we entirely accept that that was 
a c~mplete error." 

The present Chairman, Railway Board, in his evidence before 
the Committee tendered on 31 March 1978, inter alia, stated: 

"There have been some lapses in following the procedure. It 
has resulted in the things which we could have avo iddm 

1.85. According to the rules, no change in the collaboration agree- 
ment could be made without the approval of the Financial C o m m b  
sioner and the Chairman, Railway Board, In  this case, the Additional 
Member Mechanical, Railway Board had, however, gone out of tbb 
way, disregarding flagrantly the prescribed procedure, in giving m 



uncalled for b e f i t  to a foreign firm. The pedunctory manner in 
which the whole case hag been dealt with a t  all levels creates doubts 
about the bona fides of the other persons as well. 

1.8% Having regard to the facts nartated in the foregoing para- 
graphs which strongly raise suspicion about bona fides and having 
regard to the avoidable payment of Rs. 9 lakhs to the foreign firm 
and an almost total indifference displayed by various authorities 
concerned despite their ,awareness of the unauthorised deviation 
right from the beginning, the Committee recommend that a thorough 
probe should be conducted by a Body independent of the Railway 
Board so that the part played by various officials a t  different points 
of time in this sordid episode could be clearly and fully brought out 
and those responsible for the lapses and for loss to the Government 
could be suitably brought to book. 

1.87. The Committe note that the opinion given by the Law 
Secretary as reproduced at pages 46-47 of the Report is qualified by 
many laboured assumptions. It  has been stated by the Law 
Secretary that the Financial Commissioner had eventually approved 
of the modifications of the agreement. In this connection attention 
is invited to the evidence of the Railway Board's representative as 
reproduced at page 30 wherein it has been pointed out that the paper 
put up to the Financial Commissioner merely stated that the agree- 
ment has been signed and it was taken to mean that it had been 
signed in accordance with the clearance given by the Railway Board 
and the Foreign Agreements Committee. The deviation made in the 
agreement was not brought to the notice of the Financial Commis- 
sioner. It  is, therefore, not understood as to how the Law Secretary 
can maintain or assume that the Financial Commissioner had approv- 
ed the modific'ations. In fact it would be far fetched even to assume, 
as done by the Law Secretary, that the Financial Commissioner 
had notcd the changes and then approved the agreement. 

1.88. Considering tl~erefore that the opinion of the Law Secretary 
is neither sound nor conclusive and in fact raises questions of funda- 
mental importance for the proper functioning of the administrative 
machinery and ensuring that officials of doubtful integrity do not de- 
feat Government's orders and cause avoidable loss to the Govern- 
ment and unlawful gain to private parties by successfully evading 
their responsibility for faithfully implementing Government's instruc- 
tions and orders, it is desirable that the independent inquiry is made 
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by the Central Vigilance Commission or the Central Bureau of 01- 
vmwtHoa so that no M i t y  k left in regard b the I-d 
liability of olcials who violate or depoat from Gmernmemt instrue 
tions and orders, as in this case. 

August 26, 1978 
~hn&ra 4, 1900 (S) 

P. V. NARASIMHA IUO, 
Chairman, 

Public Awounts Committee. 



(See Paragraph 1.9) 

Copy of the letter dated 20 July, 1967 from M/s. MaK to Additional 
M e m h  (Mechanical), Railway Board. 

Dear Sir, 

We refer to the meeting held in your office or, the 19th instant 
when we were asked to consider the following points and give our 
comments. 

We have now pleasure in appending below our comments:- 
1. Clause 11 (c) & (d)-Fees.-We agree that the Royalty as 

well as Engineering Fees will be calcuIated as per the 
specified percentage laid down in clause 11 (d) of our 
proposal. Both of these will be paid only on components 
manufactured in India. 

2. As a supplementary to the agreement we are prepared to 
licence our 8 cylinder engine type 8M282A.K. with 1500 
H.P. U.I.C. Rating. The documentation fee will be DM 
50,000, for this 8 cylinder engine. 

3. We confirm that the total price of components for one 
complete engine unpacked ex MaK factory will not 
exceed per cent of the F.O.B. price of one complete 
engine. 

4. Validity of agreement Clause 11 (b).-Considering that the 
normal validity of such agreement is minimum 13 years, 
we had already proposed as a special case 8+3 years as 
per this clause. However, the best we can now do is to 
further reduce it to 8+2 years. 

5. As regards Engineering & Royalty fees, we have carefully 
examined this. We agree to waive the Royalty against 
clause 11 (a) (ii). However, the engineering fee stipu- 
lated in this clause must hold good. This is as per ofRcial 
German Guide in licence agreements with India. 



6. As regards the ceiling on the price adjustment clause, we 
wish to point out that our Escalation Clause is complete 
and takes into account ofiicially documented indices for 
labour and material. This is more precise and scientific 
method of calculation than a negotiated price at stages. 

Thanking you, 

Yours faithfully, 
Atlas. MaK Maschinenbau Gmbh, 

Sd/- 
(R. 0. Kunath) 

(x) The basic price for one complete engine lot is that one quoted 
for at present against your tender fdr  WDS4 proposals. 

sa/- 
. .  . (R. 0. Kunath) 



APPENDIX I1 

(See paragraph 1.9) 

Extracts from Draft Agreement as proposed by M/S MaK 
"16. Engineering fees and royalties 

(a) As remuneration for the assistance rendered to the Govern- 
ment under this agreement, the Government shall pay to MaK by 
-way of engineering fees and royalties the following remuneration 
for exploitation of the licence: , 

Engineering Royalty 
Fee 

(i! On cach of the first 400 hiaK cnginw . 3% 2% 

iii) 011 following MaK Enqines . 29;) . . 
i i i i )  Oil \I IK components and MaK special corn- 

p:)ncnts produced indigennusly not rmploycd to 
awrnhle  new hIaK engirirs till 400 units ofthp 
h h K  rnginc. havr brcn h i l t .  3:; 20; 

( i o )  O n  MaK conlpon~nts and MaK spccial corn- 
p mmt '  prodr~crd indigrnou~ly not employed 
1, a*c mblr nrw hIdK rnginrs, aftrr 400 units 
ol' thr MaK emginr have actually becn built. 2% 

- - ---. 

The above rates shall apply for a period of 10 years, the pay- 
ment of royalties of 2 per cent being limited to 400 MaK engines 
only. After 400 MaK engines have beFn bum, only engineering 
fees shall be payable." 



APPENDIX I11 

(See paragraph 1.9) 
Extracts from Draft Agreement as suggested by Chittaranjan 

Locomotive Works 

"16. .Engineering fees and royalties 

(a) As remuneration for the manufacturing licence, supply of 
designs etc., to the Government under this Agreement, the Govern- 
ment shall pay to MaK by way of engineering fees'and royalties 
the following remuneration for exploitation of the licence:- 

Engineering Royalty 
Fee 

(i) On rach of the first 400 hlaK rngines 3",, 2 ,, 
(ii) On following MaK engines . . . 2% . . 
( i i i )  On MaK components and MaK sprcial rom- 

ponents produced indigmously not rmployrd 
to assemble new MaK mginrs, till 400 units 
of the MaK enqinr have bern built. 3 % 0 .  i rt 

(iv) On MaK components and MaK special compo- 
nents produced indigenously not employed to 
assemble new Mi& engines. after 400 Units of 
the MaK engine have actually k e n  built. a " ,  ,I, . . 

The above rates shall apply for a period of 8 years plus 2 years 
as described below:- 

(a) Both engineering fee and royalty shall be payable for 
the first 8 years according to the percentages stipulated. 
For the subsequent 2 years, only the engineering fees 
shall be payable to the extent of, 3 per cent (upto 400 
engines) of 2 per cent (for 60 engines in each year 
beyond the 400 engines). No royalty shall be payable 
beyond 8 years. 

(b) After 10 years, no engineering fee or royalty shall be 
paid." 



APPENDIX IV 
(See paragraph 1.9) 

Extracts from notings of pages 55-56/11 of Ale No. 67/M(L)466/7 of 
Railway Board 

" (ix) Enginee~ing fees and ~qa l tY-Clause  16 specifies the scales 
of engineering and royalty fees due to Mak as reimbursement for 
licensing, the manufacture of their engine. I t  also specifies that the 
rates shall apply for a period of 10 years. CLW drew attention to 
the wording on this aspect in the Board's Memorandum for discus- 
sions at the Foreign Agreements Committee and pointed out some 
variations. Relevant portions of the Mak proposed draft agreement 
and Board's Memorandum to the Foreign Agreement Committee 
are reproduced below: 

Mak proposed draft agreement 
"The above rates shall apply for a period of 10 years, the 

payment of royalties of 2 per cent being limited to 400 
Mak engines only. After 400 Ma'& engines have been 
built, only engineering fees shall be payable." 

Wording in Board's memorandum to  the Foreign Agreements 
Committee 

"The validity of the agreement is for a period 8 years 
plus 2 years. Both engineering fee and royalty being 
paid for the first 8 years according to the percentage 
stipulated but limiting the payment to Engineering fee 
of 3 per cent (upto 400 engines) or 2 per cent (for the 
first 60 engines in each year beyond 400 engines) only for 
the subsequent two years. It  is abvious that the system 
of payment of royalties is much more advantageous 
than that done on the lump sum basis. After 10 years no 
engineering fee or roymy will be paid." 

A re-examination of Board's memo, indicates that the wording 
of this portion is rather confusing and in actual fact d o a  not 
reduce the contract period below 10 years. AMM has, therefore, 
asked JDRS(D) to take up the question of correcting the copy of 
the memorandum received from Ministry of Industrial Development 
and Company Affairs. Meanwhile, the para in the proposed agree- 
ment may be allowed to stand." 

MI- 
J.D.M.E. (W) 

18-668 



APPENDIX V 
(See paragraph 1.9) 

Copy of the Railway Board's letter No. 67/M(L)466/7 dated 
18-6-68 addressed to the General Manager, Chittaranjan Locomotive 
Works. 

S u ~ ~ ~ c ~ . - C o l l a h o r a t i o n  with M/s Mak for the manufacture of diesel 
shunters. 

REFERENCE.-Your letter No. ~ ~ 1 3 0 0 6  dated 7-6-68 and 11-6-1968. 

Board have noted from your letter above that a certain measure 
of agreement was reached on a number of clauses in the proposed 
draft agreement received from Mak. Factors taken into Account 
in modifying some of the clauses after mutual discussions are also 
noted. 

2. In regard to the few points listed in the note enclosed with 
your letter dated 7th July, 1968, above for re-consideration by M/s 
Mak, the firm's representative, Mr. Kunath, held subsequent dis- 
cussions in the Board's office and the position emerging therefrom 
is as follows:- 

Clause 2 (i).-The firm have pointed out that the unsuitbility 
of the 6M 282 A(K) Mak engine for stationary power 
plants and marine vessels without modifications; they 
have also pointed out that clause 24 provides for extension 
of the agreement for other applications after mutual 
agreement in each case. They have indicated in writing 
vide their letter No. VO/ROK/LL, dated 17th June, 1968 
addressed to you that the terms would be substantially 
similar to the agreement presently under negotiation. I t  
has been agreed in discussions that the idea is to provide 
for only additional '40ut-of-pocket" expenses for draw- 
ings, technical data etc. In the light of these clarifications, 
the clause may now be allowed to stand. 

Clause 4.-An agreed dedraft of this clause spelling out the 
nature of technical assistance is enclosed. The Arm have 



a lso  indicated separately in ,writing that they will offer 
the services of two technicians, one for the foundry trade 
and the other for maching, for on-the-spot technical 
guidance to CLW on lines similar to the contract for sup- 
ply of power packs. The clause should now be acceptable. 

Clause 9 (ii).-The firm have since decided to delete the 
second sub-para. 

4 l n u s e  9 (iil).-The firm have since indicated in discussions 
that the paragraph may 'be amended as follows:- 

". . . . the gross rated horse power of such engine beyond 
1100 H;P., or which wodld enable the engine to run on 
lower grade liquid fuel or any gaseous fuel, shall be 
deemed +to be a new engine. . . ." 

Clause  '12.-The firm'have reiterated their earlier pxition and 
have clarified in a subsequent communication vide their 
letter No. VO/ROK/LL, dated 15th June '68 addressed to 
you, that the Mak engine and components (other than 
proprietary articles supplied by other firms) are not 
covered with patents. It is, therefore, considered that 
the eventuality of any patent rights and infringements in 
India would hardly arise, and the clause may be allowed 
to stand. 

..Anitemre I of the Draft Agreement.-In the course of subse- 
quent discussions. Mak have explained that a relatively 
short term duration contract for supply of power packs 
could not be viewed on par with a long te'rm agreement 
of 10 years like the present one for manufacture of Mak 
engines; some variations in escalation formulae are, 
therefore, necessitated. 'However, the firm are agreeable 

-to delete the inclusion of "other materials." Consiclering 
that the escalation formula for supply of power packs 
v f e r  only to prices of steel bar plates, it is a matter for 
.consideration whether a more broad based provision in- 
cluding steel and grey-iron castings may In the ultimate 
,analysis not prove more realistic. This aspect may be 
.re-examined. The firm a,re not agreeable to excluding 
supplementary social benefits in wage escalation, which 
has to be allowed t s  stand. 

Clause 23.-On informal consultations with the Law Ministry, 
it is understood that in ?he event of the contract g9hg 

s I 1 6 - Y  



into liquidation, the royalty and' engineering g e s -  wou181 
still be payable either to the liquidator or their successom 
At best, therefore, it is considered that government mighr 
seek to provide for the termbation of the aontract in the- 
event of liquidation. This is however, a different aspect 
which may not exactly be in aur interest f ~ c  continued 
manufacture of the engines. 

Clause 24.-In the subsequent discussions. MaK representatives: 
requested the inclusion of an additional pama reading: as; 
follows: - 

"If the agreement is not extended, MaK mav wquest the,. 
government to discontinue marking identification of alF 
Mak engines and Mak components as provided for. ink 
clause 18". 

As this does not materially alter the interests.of the govern- 
ment and may merely result in the discontinuance OF 
making the engines with the MaK trade mark;.thc addition& 
prop3sed may be agreed to. 

Clause 28.-The firm have agreed to its retention. 

The position has been re-examined by the Board and it has 
been decided to advice the Technical Agreements Com- 
mittee suitably revising the original wording of the memw- 
randum. As the contemplated overall period is ten years,. 
the para at the end of the tabIe may be a1lgwed to s t and .  

3. On the question of signing this,agreement, it is pointed out 
that the Alco agreement has been.signed by GM/DUW on behalf 
of the government. Board desire> that this agreement. should be. 
signed by you on behalf of the government. Board also,d&iie thab 
the finalisation of the agreememt sliould now be expeditedland"it ib; 
suggested that you may come: ww.- to Board's ofice next week f 6 r 2  

this purpme. 



APPENDIX VI  

Si Para ,Ministry 
No. No.  cc ncerned 

I I '  170 Railways The Committee note that for implementing the proposal for 
technical colleboration between the Railways and a West German 
firm (Mak) for indigenous manufacture of diesel engines for shunterS 
in Chittaranjan Locomotive Works. the firm had in June 1966 sent f2 
a draft ag~eement incorporating inter nlia the provision in regard to 
p yment of engineeting fees and Royalty to them. The terms and 
conditions regulating payment of royalty and engineering fees were 
f ~ ~ r t h e r  negotiated by the Railways with the firm and the confirma- 
tion to thus mutually agreed terms was formally conveyed by the 
firm under their letter dated 20th July, 1967 to Additional Member 
(Meohanical) , Railway Board. The terms and conditions were 
subsequently got approved from the Foreign Agreements Committee 
of the Ministry of Industrial Development and Company Affairs, in 
December 1967. According to the terms and conditions as approved, 
the agreement was to be operative for a period of 10 years and 
engineering fees at 3 per cent and royalty at  2 per cent on the value 
sf Ma,!! engins m d  compnentg m&l be pyabk for tbe Prst 8, yew% 



for the first 400 engines built at  Chittaranjan Locomotive Works and 
during subsequent two years only engineering fees a t  2 per cent 
would be payable for 60 engines per yesr: As per the clause approv- 
ed by the Foreign Agreement Committee, royalty was not payable 
during 9th 2nd 10th years of the agreement irrespective of the fact 
whether 400 engines were produced during the first 8 years or  not. 

Surprisingly enough, on the basis of a revised proposal of the 
firm received in Aptil 1968, a modification was incorporated in the 
agreement executed by the Chittaranjan Locomotive Works in June 
1968. In terms of this modifica.tion, the royalty at  stipulated percent 
age would be payable for a period of 10 years, the payment of royalty 
being limited to 400 engines only, whereas a?cording to the clause 
earlier approved by the Foreign Agreements Committee, no royalty 
was payable during the 9th and 10th years of the agreement. The 
Committee have been given to understand that 209 Mak engines have 
been produced in the first 8 years of the collaboration agreement and 
according to Railways' own estimztes. 80 Mak engines would be 
manufactured in the final two years (i.e. by June 1978) of the cur- 
rency of the agreement. The Committee learn that this modification 
in the agreement will cost the national exchequer DM 2.31 lakhs 
(about Rs. 9 lakhs) being an avoidable payment of royalty based on 
the original vis-a-vis revised terms regulating payment of royalty 
during *he 9th and 10th years under the agreement. 



Railways 

The manner in which the collabor tior, agreement w3s execut- 
ed, the unauthori~cd deviations that were made therein and the 
various  missions and commissions, deliberate or otherwise, are  
discussed in the suxeeding paragraphs. The facts which h x e  
emerged are sufficient to convince the Committee about the need for 
conducting a deeper enquiry to establish the bona fides of high rank- 
ing officials in the Railway Bo rd. 

-- 
The Committee find that after the firm had conveyed their 

formal concurrenTc to the negotiated terms of the agreement. vide 
their letter of 20 Ju'y, 1967 addressed to the Additional Member 
(Mechanical), Railway Board in regard to the engineering fees and 
royalty, the firm's representative had conducted certain discussions 
in the matter in January 1968 both at  Chittaranjan and at Delhi with 
the General Manager, Chittaranjan Locomotive Works and the Addi- 
tional Member (Mechanical). Subsequently, in  April, 1968, the firm 
sent a revised draft making a change in the period over which royalty 
would be payable as mentioned above. The Committee regret that 
no formal record of the aforesaid discyssions having an important 
bearing on the matter was kept. The Committee are led to believe 
that the unauthorised variations incorporated later on in the agre& 
ment a t  the time of its formal execution must have been informslly 
finalised at these discussions. The Committee do not agree with the 
reasons advanced by the Chittaranjan Locomotive Works Administra- 
tion that the variatian in the terms of the agreement was due fq 



. . 
error on the part of the administratidn in interpreting the decisiod 
of the Foreign Agreements Committee as  there was no ambiguity in 
the decision of that Committee and there was no scope for any misi 
interpretation. 

The Committee note that on receipt of the communication frorrl 
the firm in April 1968 the Additional Member (Mechanical), Railway 
Board had written to the General Manager, Chittar'anjan Locomotive 
Works for signing of the agreement with the changes suggested by 
the firm. However, the FA&CAO, Chittaranjan Locomotive Works 
specifically pointed out that by incorporating the changes, suggested 92 
by the firm, there would be financial implications and as such they 
were not pr'epared to sign the agreement. Under the circumstan-es, 
the Chittaranjan Locomotive Works wrote to the Railway Board 
seeking defnite directions. The Committee are surprised to note that 
in s ~ i t c  al' this objection having been sent by the General Manager, 
Chittarsnjnn Locomotive Works in consultation with his FA&CAO, 
the then Add:tional hIemher (Mechani2.-1) obsexed that there was 
not mu  h diffe:'ence belwce-I the two and t h ~ t  there were no financial 
implications and the Chittaranjail Loc~motive Works should go ahead 
with the signing of the agreement. It  may be noted thrt  in coming 
to this decision, he did not cons~llt the Finance Branch of the Railway 
Board. 



ijd ihih june J, ihe idditiond 2em& (f6ichadic$j, &i\: 
&:.y Board gave final orders to the Chittaranjan Locomotive WorkS 
for signing of the revised agreement. Subsequently, tin 21 June; 
1968, a co~hmunication was addressed t6 the Ministry of Industrial 
Developnient (Foreign Agreements Comhlittee) seekirig thefr apprd- 
+a1 to the modifications ili the terms of the agreement earlier c o d  
curred in by the Committee on the plea that "the sum tdt& bf €Mu 
the paras (df the original and revised agreement) was th& 
and on l j  the lsnguage dsed in the revised para conveyed the rdeafing 
klearly" and "that as the wording of the clausti as accepted by th& 
Foreign Agreeme~its Committee seems to be confusing, thiS should 
be changed as  such and if they agreed, they would make this change." 
Further the revised agreement was executed on 29th June 196d 
without waiting for the concurrence or comments of the Ministry of 

@ Industrial Development (Foreign Agreements Committee), since the 
Additional Member (Mechanical) had alt'eady directed the Chittarah- 
jan Locomotive Works for signing of the agreement. 

Railways The Committee further note that in their communication of 
26 July 1968 to the Railway Board, the Ministry of Industrial Deve- 
lopment had stated that the proposed revised terms would have 
financial implica.tions and categotically stated that the revised terms 
could not be accepted, unless the Foreign Agreements Committee's 
revised approval was taken. The Ministry of Industrial D e v e l q  
ment, therefore, asked for 50 copies of the- revised memorandum for 
consideration by the Foreign Agreements Committee. The Com- 
mittee regret that no action was taken to send the revised memoran- - - -. - _ -- 

I-.r 
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1 2 3 4 - - - - 
dum to the Foreign Agreements Committee but instead efforts were 
made, obviously to cover up the lapses, to persuade the West German . 
firm to agree to the original clause as approved by the Foreign Agfec 
ments committee. But the firm did not oblige. 

According to the rules no change in the agreement could be 
effected without the approval of the Chairman, Railway Board and 
the Financial Commissioner and also in this case the Fol'eign Agree- 
ments Committee The Committee was greatly surprised by the 
revelations made by the Railway Board in the material furnished to 
them that an important contract with a foreign firm had been un- 
authorisedly modified by the Additional Member (Mechanicsl) to the 
disadvantage of the country and in favour of the foreign collaborator 
even without the knowledge of the Chairman, Railway Board and 
the Financial Commissioner and of the Foreign Agreements Com- 
mittee (the Ministry of Industrial Development) and disregarding 
the objection raised by the FA&CAO, CLW. It  is a matter of concern 
that in January 1971 the Chairman, Railway Board and the Financial 
Commissioner knowing fully that the matter was earlier dealt with 
by the Additional Member, asked the same officer in his capacity as 
Member (Mechanical) (as he had been promoted by then) to look 
into the matter and put up a report. Surprisingly the relevant file 
did not come to surface till the Member (Mechanical) concerned 
rgtired in 1973, The Chairman, Railway Board and . .  the . Nnanqja # a  
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Commissioner do not appear to have pursued the matter after Jan- 
uary 1971. The reason for their lapse has not been adequately ex- 
plained. 

The Committee regret to note yet another important deviation 
from the prescribed procedure to the effect that the revision in the 
terms of the agreement having financial implications was accepted 
by the Additional Member (Mech~nical) even wit*.,-.!t consulting the 
Associate Finance in the Board's office although the original tex'rns 
and conditions of the agreement, as approved by the Foreign Agree- 
ments Committee in December 1967, were fin~lised in consultation 
with the Finance Directorate. 

Another disturbing feature of the case is that though the modi- 
fied agreement as executed was put up to the Financial Commissioner 
on 23 July, 1968. unauthorised deviation went undetected as he did 
not go into the details. The Committee do not agree with the argu- 
ment tha.t the agreement was put up to him just for his information. 
Had the Financial Commissioner gone into the details of the agree- 
ments, he might have noticed the deviations made therein and could 
also take remedial measures in time. To the extent that this was 
not done is in the opinion of the Committee a. positive lapse. 

I I 1.80 -do- The Committee note that on 23 July, 1968, the Ministry of 
Industrial Development had requested the Railway Board for 50 
copies of the revised memorandum for reconsideration of the matter 
by the Foreign Agreements Committee. It is a matter of great con- 
cern that the revised memorandum was held up in the Mechanical 
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Diikctotatc.! for e long period of about six years. It has cbnle tt) tht! 
Cbnimitte6's notide that the draft memorandum was approved by 
the Member Mechanical only on 19 Aplil, 1974. The Ministry of 
Industrial Development (Foreign Agreements Committee) accorded 
their ex-post-facto approval to the revised agreement in June 1974. 
While accordltlg Llwir approval. the Mmistry had inter alia. orbserved 
that the matter should he brought to the notice of both the Chairman, 
Railway Board and the Minister of Railways so that an enquiry 
could be made as to who was responsible for the unauthorised devia- 
tion at the time of signing of the agreement. The Committee are 
deeply conccrhed to note that such an important development was 8 brought to the notice of the Minister of Railways only on 11 August, 
1976, 1.e.. a fol tnight before the matter was scheduled to be discussed 
by this Committee. despite the fact that the Foreign Agreements 
Committee had very specifically asked for it as f - r  back as June 1974. 
The officials o f  the Railwav Board must be called to account for the 
wilful delay in putting up the case before the Minister almost after 
a period of two ye !IS. 

The Committee note that as a result of the enquiry conduct- 
ed by the Railway Board, the responsibi!ity for the unauthorised 
modifications in the agreement with the West German firm resulting 
in an rvoidable loss of about Rs. 9 lskhs to the exchequer has been 
fixed on the then Additional Member (Me:hanical). But virtually, 



this lixation of responsibility has not served any purpose, &nee the 
Additional Member (Mechanical) had retired in 1973. All his 
accounts having been alrerdy settled. the Railway Board, according 
to the existing establishment rules, is helpless to take any action 
against him. The Committee note that the Ministry of Railways had 
sought the advice of the Ministry of Law LS to what further action 
could be taken against the Additional Member (Mechanical) who 
was held responsible for the loss suffered by Government and who 
has since retired from service. According to the Law ~ e c r e t a r ~ ,  the 
only remedy available to the Government was to fi!e a suit against 
the then Additional Member (Mechanical) if there was evidence. Ac- 
cording to him this evidence should be the evidence of the Members 
of the Foreign Agreements Committee of the period 1967 and 1968 
who could d e p s e  to say that the Foreign Agreements Committee 3 
would not have approved the modified terms. After having had 
some correspondence with the Ministry of Industrial Development 
and Dep~rtment  of Economic Affairs in regard to the non-availability 
of the members of the Foreign Agreements Committee of 1967 and 
1968, the Railway Bcard concluded that the evidence on which the 
suit could be sustained against the then Additional Member (Mechani- 
cal) was not available and in the absence of this evidence it would 
be risky to venture upon any litigation against the then addi- 
tional Member (Mechanical). The Ministry of Law to whom the 
matter was again referred expressed their agreement with the 
opinion of the Ministry of Railways that it would not be desirable 
to venture upon any litigation against the then Additional Memba  
(Mechanical) in these circumstances. 

- -  -. ---- --.- - .- - - - --- _1- ---. 



Railways The Committee feel that the advice given by the Ministry 
of Law, if accepted, would give rise to serious administrative d i m  
culties for Government. I t  would not be possible in future to hold 
any official responsible for any unauthorised departure from the 
orders or decision of a Committee appointed by the Government if, 
after lapse of time, it could be pleaded that the unsuthorised depar- 
ture would have been ratified at  a 1atc.r point of time or the Members 
of that very Committee could have maintained that they would hot 
have disapproved of the departure from the decision had the case 
been referred back to them. It  would appear from the opinion of 
of the Law Ministry that in such circumstances the onus for proving 2 
loss to Government arising from an unauthorised departare from 
the decision of the competent authority would lie on Government 
and not on the officer responsible for that dep rture. This will only 
enmurage the corrupt officials to indulqe in wilful departures from 
decisions in the hope that by the time their sins are discovered they 
would be retired and Government would be helpless in initiating 
any action against them. Such a situation mzy raise a basic prob- 
lem in the smooth and day-to-day functioning of the administration. 

The Committee also find it interestin2 to note th7t at  one 
stage the Railway Board had come to the conclusion that the respon- 
sibility for carryin? out a chanya in the terms of the C~llaboration 
agreement without consulting the Financial C3mmissioner and the 



Chairman, Railway Board and for not obtaining the prior coficlir- 
rence from the Foreign Agreements Committee should rest wholly 
on the then Additions! Member (Mechanical). They had also feb: 
that i f  the appropriate authorities had been consulted by the then 
Additional Member (Mechanical), the additional liabSlity fastened 
on the Government would not have arisen. However, after the 
legal opinion had been obtained. which suggested that i t  was risky 
to venture upon any litigation against the then Additional Mem- 
ber (Mechanical), the Railway Board have shifted from their earlier 
stand and have come forward with the plea that "Routine proces- 
sing of a case is the responsibility of t!le Directorate Personnel. 
But in such cases it is difficult to fix responsibility on any one 
person at this late date. Moreover i t  is not the function of the 
Member concerned, who is responsible for decision taking and not 
for routine procedure." The Committee cannot but take a serious a 
note of this somersault and ambivalent attitude of the Railway 
Board in a matter which has involved an avoidable burden of about 
Rs. 9 lakhs on the nat;onal exchequer. 

The Committee need hardly point out that three top officals of 
the Railway Board who tendered evidence before the Committee have 
admitted that there has been 2 serious lapse in the handling of the 
case for which there was no defence. The then Chairman, Railway 
Board. had in his evidence tendered before the Committee on 27 
August, 19X iitter alia stated: 

"It is true that the agreement a s  concluded with the West 
German firm provided for terms slightly different from 
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what were agreed to by the Foreign Agreements Com- 
mittee and this extra payment has certainly come to be 
paid, and we have no defence on that par t icul~r  point." 

Do. 

Again the Member (Mechanical). Railway Board, while giving evi- 
dence before the Committee on 31 March, 1978 deposed: 

''The main point is the failure of the Railway Ministry to 
have obtained the Foreign Agreements Committee's ap- 
proval to the modifications in the agreement. To that, we 
have no reservation and we entirely accept that that was 
a complete error." 

The present  Chairman. Railway Board, in his evidence before 
the Committee tendered on 31 March. inter a h ,  stated: 

"There have been some lapses in following the procedure. It 
has resulted in the things which we could have avoided." 

According to the rules. no change in the collaboration agree- 
ment could be made without the approval of the Financial Commis- 
sioner and Chairman. Railwav Board. In this case the Additional 
Mcrnher (Mechanical). ~ a i l w &  Board had. ho\-iever, gone out of the 
way. disregarding flagrantly the pi'escribed procedure. in giving an 
uncalled for benefit to a foreign firm. The perfumtcry manner . . in 
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which the whole case has been dealt with a t  all levels creates doubts 
about the bona fides of the other persons as well. 

Having regard to the facts narrated in the foregoing paragraphs 
which strongly raise suspicion about bona j ides and having regard 
to the avoidable payment of Rs. 9 lakhs to the foreign firm and an 
almost total indifference displayed by various authorities concern- 
ed despite their awareness of the unauthorised deviation right from 
the beginning, the Committee recommend thst a thorough probe 
should be conducted by a Bodv independent of the Railway Board 
so that the part played by various officials a t  different points of time 
in this sordid episode could be clearly and fully brought out and 
those responsible for the lapses and for loss to the Government 
could be suitably brought to book. -1 

W 

The Committee note that the opinion given by the Law Secre- 
tary as reproduced at pages 46-47 of the Report is qualified by many 
laboured assumptions. It  has been stated by the Law Secretary 
that the Financial Commissioner had eventually approved of the 
modifications of the agreement. In this connection attention is in- 
vited to the evidence of the Railway Board's representative as re- 
produced at page 30 wherein it has been pointed out that the paper 
put up  to the Financial Cammissioner merely stated that the agree- , 

meqt has been signed and it was taken to mean that it had been 
signed in accur?ance with the qlearanoQ given by the Railway Board 
and the Foreign Agreements Committee. The deviation made in 
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the agreement was not brought to the notice of the Financial Com- 
missioner. It  is, therefore, not understood as to how the Law 
Secretary can maintain or assume that the Financial Commissioner 
had approved the modifications. In fact it would be far fetched 
even to assume, as done by the Law Secretary, that the Financial 
Co~nnlissioncr had noted the changes and then approved the agree- 
nlent. 

Considering therefore that the opinion of the Law Secretary is 
neither sound nor conclusive and in fact raises questions of funda- 
rnenta! importance for the proper functioning of the administrative 

4 machinery and ensuring that officials of doubtful integrity do not A 

defeat Government's orders and cause avoidable loss to the Govern- 
ment and unlawful gain to private parties by successfully evading 
their responsibility for faithfully implementing Government's ins- 
tructions and orders, it is desirable that the independent inquiry is 
made by the Central Vigilance Commission or the Central Bureau 
cf Investigation so that no ambiguity is left in regard to the leg.al 
- .  !lability of officials who violate or depart from Government instruc- 
tions and orders, as in this case. 




