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INTRODUCTION

1, the Chairman of the Public Accounts Committee, as authotised by
the Committee do present on their behalf this Hundred and Fifty-Finst
Report on Paragraph 3.42 of the Report of the Comptroller and Auditor
General of India for the year ended 31 March, 1987, No. 5 of 1988;
Union Government (Revenue Recceipts—Indirect Taxes) relating to Cus
toms Receipts-—Adoption of irregular procedure in recovery of duty on

vacation of stay order—loss of revenmue by way of interest on payment
of duty in instalments.

2. The Report of the C&AG of India for the year ended 31 March,
1987, No. 5 of 1988, Union Government (Revenue Receipts—Indircct
Taxes) was laid on the Table of the House on 10 May 1988.

3. This Report of the Committee deals with a case wherein a big
textile manufacturer (Reliance Industries Ltd.) had earlier obtained setay
from the Delhi High Court against payment of the disputed customs
duty on imported polyester and nylon filament yarn. However, on vaca-
tion of the stay order by the High Court, the illegal mode of payment
of the differential duty of Rs. 31.28 crores made by the party in 138
instalments spread over a period of two years was irregularly accepted
by the Customs department. There being no provision in the Customs
Act, 1962 to recover the duty in instalments the irregular action of the
department resulted in loss of revenue by way of interest amounting to
Rs. 3.03 crores calculated at the national rate of 12 per cent per annum.

4. The Committee have found that the Collectorate of Customs and
Central Excise, Ahmedabad sent repeated communications, consequent
on the vacation of the interim stay of 19 July, 1982 by the Delhi High
Court, to the Ministry of Finance, seeking clarification from the Central
Board of Excise and Customs as to whether duty, which was not paid
during the period in which the stay was operative, could now be recovered
in view of Delhi High Court’s order dated 10 Nov., 1982, The Ministry
could not furnish any evidence to show whether suitable advice was ten-
dered or not. The Committee’s examination, on the other hand, revealed
that the relevant papers were now found missing in the Ministry’s records.
According to the Committee, the issue was possibly prevented from being
considered and the Collectorate appropriately informed by the active in-
volvement of people within the department itself. It was therefore,
imperative that such elements, if any, were identified and stemly dealt
with.  Unfortunately, the Ministry of Finance have even now mot mrade:
any serious attempt to find out as to how and why the Collectoratc” was

(v)



(vi)

not suitably guided, the relevant papers became missing; who were responsi-
ble for the same and to what cxtent it was a bonrafide lapse. In the
opinion of the Committee, this gave an unmistakable impression that the
Ministry lack the will to bring to book such people who are undoubtedly
operating against the interests of revenue,

5. Tho Delhi High Court while granting the interim relief had no
prescribed the proforma of the bond/bank guarantees to be executed|furni-
shed. The proforma was prepared by the importer, The Committee have
noted that as per the terms and conditions of the bond executed and
bank guarantees furnished by the company in the case under
examination, the liability of the importer to pay the differential
duty was linked to the outcome of the Civil Writ Petition and that of the
banks to the refusal of the party to make the payment demanded. The
Committee have expressed their view that it was grossly irregular on the
part of the department to have accepted the bond/bank guarantees which
contained such conditions wh ch were totally against the interest of revenue
and which lent undue advantage to the importer. They have pointed
out that as opined by the Law Secretary at the instance of the Committee,
the payment obligation ought to have been linked to the vacation of the
stay. Recording their strong displeasure over this, the Committee have
desired that responsibility should be fixed for the lapses.

6. The Committee have further noted that notwithstanding the above,
no efforts were made by the department to examine whether the bond/
bank guarantees were capable of being enforced. During evidence, the
Committee were given the impression that the banks concerned had not
obliged to honour the guarantees after the party had refused to pay the
duty which the Committee found totally unsubstantiated. = The Committee
have expressed their hope that the Ministry of Finance would draw
necessary lessons and see to it that such lapses are not repeated.

7. The Committee have noted with shock that in a case totally identi-
cal to the one under examination with identical bond/bank guarantees on
vacation of the stay by the High Court, the department not only enforced
the bond and bank guarantees for realising the differential duty, but also
made a claim on nterest for the delayed payment. Pertinently, the same
Collector was in charge on both the occasions. Deploring the application
of double standards, the Committee have recommended that responsibi-
lity should be fixed for the same. The Committee have noted that the
financial accommodation provided by the Customs department to the
importer in the form of accepting the irregular payment of duty in instal-
ments spreading over a period of two years cost the exchequer a revenue
joss of Rs. 3.03 crores as interest at the nominal rate for violations of
the provisions of the Customs Act relating to warehousing. Deploring this
highty improper act, the Committee have recommended that the Ministry
of Finance should now take necessary action to issue a demand notice
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or move an application in the Court for recovering the legitimate dues
of Governmeat by way of interest from the importer on account of delay=d
payment of customs duty.

8. After pointing out several glaring irregularities in the case, the
Committee have arrived at the firm conclusion that the proper procedures
were not followed by the Customs department for want of either adequate
will, proper advice and/or other collateral reasons.  Expressing their great
concern over this, the Committee have recommended that the whole case
should be thoroughly investigated with a view to fixing responsibility for
the lapses and preventing recurrence in future.

9. The Public Accounts Committee (1988-89) examined the Audit
Paragraph at their sittings held on 17 November, 1988 (AN), 29 Decem-
ber, 1988 (FN) and 29 December, 1988 (AN).

10. The Committee considered and finalised this report at their sitting
held on 12 April, 1988. The Minutes of the sitting form Part II* of the
Report.

11. For facility of reference and convenience, the observations and
recommendations of the Committee have been printed in thick type in the
body of the Report and have also been reproduced in a consolidated form
in Appendix III to the Report.

12. The Committee would like to express their thanks to the officers
of the Ministry of Finance (Department of Revenue) and the Ministry
of Law for the cooperation extended by them in giv ng information to the
Committee.

13. The Committee also place on record their appreciation on the assis-
tance rendered to them in the matter by the Office of the Comptroller ana
Auditor General of India

New DeLHI; AMAL DATTA,
13 April, 1989 Chairman,
23 Chaitra, 1911 (S) Public Accounts Committee.

¢ Narasiyt 4. D19 2vzlastyls { 2y9v tiid 11 the Tible of the Houseland five copies
placad in Parliament Library



REPORT

CUSTOMS RECEIPTS—ADOPTION OF IRREGULAR PROCEDURE

IN RECOVERY OF DUTY ON VACATION OF STAY ORDER—

LOSS OF REVENUE BY WAY OF INTEREST ON PAYMENTS
OF DUTY IN INSTALMENTS

Audit para

This Report is based on paragraph 3.42 of the Report of the Com-
ptroller and Auditor General of India for the year ended 31 March 1987,

No. 5 of 1988, Union Government (Revenue Receipts—Indirect Taxes)
which is snown as Aprendix-L

Facts of the case

2. The Customs Act, 1962 provides the facility of warehousing to
the importers. As per the Scheme, the importers are allowsd to make
deferred payment of customs duty on the imported goods deposited in
warchouses for a period permissible under the Act or for a reduced
period or period extended to by the Collector of the Customs,
as the case may be, till their actual clearance from the warehouse for
home consumption on payment of appropriate duty or report without
payment of duty to any foreign port. The facility is given omly at the
place declared as warehouse under the Act and such warehouses have
been set up both in public and private sectors, According to Section
59(1) of the Act. the importer of the goods before depositing the goods
in the warehouse is required to execute a bond binding himself in a
sum equal to twice the amount of duty assessed on such goods and to
observe all provisions of the Act, Rules and Regulations in respect of
such goods. He is inter alia required to pay on or before a date speci-
fied in 3 notice of demand all duties, rent and charges claimable on such
goods together with interest on the same from the date so specified at the
rate of six per cent upto 12 May, 1983 and at 12 per cent for the sub-
sequent period. The importer is to discharge all penalties incurred for

violation of the Pprovisions of the Act, rules and regulations in respect
of such goods.

3. Reliance Industries Ltd. (formerly known as Reliance Textile
Industries 1td.) had been importitg polyester filament yarn and nylon
filament yarn in different consignments. depositing them in their bonded
warehouse situated under the jurisdiction of the Collectorate of Customs
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and Central Excise, Ahmedabad without payment of duty and clearing
them from time to time for home consumption after paying duty against a

general bond.

4. Polyester Filament Yarn and Nylon Filament Yarn were liable
to duty of customs under Tariff item 51.01/03—“man-made fibre (fila-
ment yarn)” at the rate of 200 per cent ad valorem plus Rs. 30/- per
kilogram under the Customs Tariff Act, 1975. In addition, these goods
werc also liable to auxiliary duty and additiona]l duty.

* 5. As per notification No. 38-Cus., dated 1 March, 1978, issued by
Government of Ind.a under Section 25(1) of the Custom Act, 1962, polyes-
ter filament yarn and nylon filament yarn were granted exemption from
the duty of customs in excess of 200 per cent and 100 per cent ad valo-
rem respectively.

6. The importer had been importing goods all along on payment of
the basic duty of customs in terms of the aforesaid notification, the addi-
tional duty and the auxiliary duty. On 13 July, 1982, the importer filed
a writ petition No. 2145 of 1982 before the High Court of Delh' claim-
ing that the aforesaid notification has the effect of granting exemption not
only from the basic duty of cusoms but also from the additional duty
and auxiliary duty. The company also petitioned the Court against the
department’s inclusion of “landing charges” in the assessable value for
levying customs duty on the ground that these were in the nature of post-
importation charges.

7. Simultaneously, a Civil Miscellaneous Petition No. 3146/%2 was also
filed by the importer claiming interim relief. In their Miscellaneous Peti-
tion, the company prayed for grant of a stay order restraining the depart-
ment from collecting duties of customs (including additional and auxiliary
duties) in excess of the rates specified under notification No. 38/78-Cus.
as amended and from including the bond for the disputed amount of duty
and bank guarantee to the extent of 50 per cent of the disputed amount
of duty.

8. On 19 July, 1982, the Delhi High Court granted intennm relief of
prayer mentioned in pursuance of which the importer was allowed to
clear the imported goods upon executing 3 bond for the disputed amount
of duty and bank guarantees to the extent of 50 per cent of the disputed
amount of duty.

9. The Delhi High Court dismissed the Clvil Miscellaneous Petition
on 10 November, 1982 in view of the opinion already expressed by it in
other similar matters. The Court recalled the interim order passed on
19 July, 1982, Therefore, for future clearances, the party had to pay the
sdditional duty, auxiliary duty and also the customs duty on landing



3
charges all of which had been earlier stayed. Accordingly, future con-
signments were cleared on payment of full duty.

10. Meanwh le, atter the Court passed the interim order un 19 July
1982, the importer executed a bond on 22 July 1982, which provided
that in the event of failing in the above civil writ, the petitioner shall pay
to the President of India the said duties of customs which the petitioner
was required to pay but for the stay, Ths bond was accepted by the
department.

11. In addition to the above bond, the importer also furnished bunk
guarantees at different times covering 50 per cent of the disputed amounts
of duty. :

12. In pumsuance of the aforesaid bond and the guarantees, the im~
porter effected clearances of goods during the period 22 July to 25 October,
1982. It cleared 4261 metric tonnes of filament yarn during that period on
payment of basic customs duty only. The total disputed duty in respect of
the above clearances amounted to Rs. 31.28 crores.

13. After the stay order dated 19 July 1982 was recalled by the Delhi
High Court by its order dated 10 November 1982, the Superintendent
of Customs issued a demand notice on 1/2 December 1982 for a sum
of Rs, 31.28 crores under Section 28 of the Customs Act. (Demand
Notices under Section 28 are issued against non-levy, short-levy or erroneous
refund of customs duty). Copies of the demand notice were also sent to the
various branches of Syndicate Bank, the Bank of Baroda and the Indian
Bank, who had furnished the bank guarantees requesting them to arrange
payment in terms of their guarantee.

14 The importer by letter dated 9 December 1982 addressed to the
Superintendent of Customs stated that the Court had only recalled the
interim order without disposing of the petition, that the liability ccm-
mences only after the disposal of the petition, and that the questicn of
discharging the payment against the guarantees or raising demand by the
department at that stage did not arise.

15. However, the party later paid the customs duty of Rs. 31.28 crores
of their own in 138 instalments over a period of two years starting from
17 December 1982 to 18 December 1984,

16. A list indicating the chronology of events is shown as Appendix
1.

Audit Objections
17. Audit have raised the following objections:

(1) There is no provision in the Customs Act 1962 to permit the
importer to pay duty on imported goods in instaiments:
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(2) Comsequent upon the vacation of the stay order by the Delhi
High Court, the importer’s liability to pay Government dues
in terms of the bond already executed under Section 59 of
the Act arose immediately, but the department did not take
action to enforce that liability by issuing a simple notice and
enclosing a challan for payment of duty;

(3) The Department acquiesced in the procedure followed by the
importer for paying the dues in 138 instalments;

(4) The incorrect procedure followed by the importer and ac-
quiesced in by the department resulted in postponement of
payment of duty of Rs. 31.28 crores:;

(5) Interest on delayed payment of duty, leviable as per the bond
executed under Section 59(2) was not collected, which resulted
in loss of Rs. 3.03 crores to the Government.

(6) The procedure followed in issuing a demand under Section 28

of the Customs Act consequent upon the vacation of stay was
clearly irregular.

18. The Committees’ examination of the Audit paragraph revealed
several irregularities in the case which are dealt with in the succeeding
paragraphs.

Wcrehousing bond executed f{or insufficient value

19. As stated earlier, an importer who desires to avail of the ware~
housing facility is required to execute a bond binding himself in a sum
equal to twice the amount of duty assessed on such goods. Such bonds
may bc either against a particular consignment or 3 general one. Accord-
ing to Section 59(2), the Assistant Collector may permit an importer
to enter into a general bond in such amount as the Assistant Collector
may approve in respect of the warehousing of goods to be imported by
him within a specified period.

20. During evidence the Committee were informed that the importer
concemed in the Audit paragraph under examination had executed a

general bond under Section 59(2) at the time of warehousing for Rs. 40
crores.

21. The Committee questioned the basis of arriving at the figure of
Rs. 40 crores and enquired about the provisions of law/executing instruc-
tions governing determination of the gemeral bond value and its- applica-
tion in the present case. An analysis of the information furnished by
the Ministry of Finance (Department of Revernue) after: evidence has re-
vealed the facts enumerated in the succeeding /paragraph.
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22. The bond was executed on 6 January 1982 for Rs. 40 crores in
respect of the warehousing of goods to be imported by the importer dur-
ing the period commencing from 1 February 1982 and ending on 31
January 1985. The amount of duty assessed at the time of execution
of the bond was Rs. 8.60 crores. However, the actual amount of duty
paid by the assessee in respect of the clearances made between 1 Feb-
ruary 1982 and 31 December, 1983 was Rs. 104.08 crores. The bond
amount of Rs. 40 crores was fixed broadly on the basis of twice the
duty involved in the maximum stock actually held at any one time dur-
ing the previous year. In their application for renewal of the licence for
their private bonded warehouse, Reliance Industries Ltd. stated that the
maximum stock held in the warehouse in 1981 was 1950 metric tonnes
involving duty of Rs. 21.45 crores approximately. The party had esti-
mated the same quantity as the maximum stock proposed to be held at
any one time for the year under application also. According to the Minis-
try, the bond amount of Rs. 40 crores was nearly double the duty amount
of maximum stock likely to be held at any one time in the warehouse.
The Ministry, however, did not produce any data indicating whether the

maximum stock declared by the party was departmentally verified at any
point of time at all.

23. The Committees’ enquiry revealed that there are, presently, no
specific instructions/guidelines issued by the Ministry of Finance/Central
Board of Excise and Customs laying down the criteria for determining
the value of the bonds executed under Section 59(2) of the Customs Act
1962. 1t is left to the discretion of the assessing Assistant Collector who
is also not required to obtain the orders of higher authorities at any time
howsocver large may be the amount involved.

24, The Committee pointed out that the present method of fixation
of bond value was totally detrimental to the interests of revenue. It was
also against both the letter and spirit of the Customs Act since Section
59(1) clearly stipulate that the value of bond executed against a parti-
cular consignment should be twice the amount of duty. The value of
the bond executed under Section 59(2) was, therefore, also expected to
have an equivalent meaning ful relationship with the amount of dutv in-
volved. In the instant case, while the bond value covering a period of
about three ycars was only Rs. 40 crores the disputed differential duty
alone for a period of mere three months exceeded Rs. 30 crores. Admitting

the deficiencv, the Secretary, Ministry of Finance (Department of Reveaue)
stated in evideace:

“We do concede that there is some need for some guidelines and
so far there has been a lacuna in this matter. Although
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general bonds can serve general purpose, it cannot take into
account the precise circumstances of a large scale .mport,
For this there is a need for some guidelines and we will be
addressing ourselves to this problem... There is a nced for
filling up the lacuna”.

25. In a subsequent note furnished to the Committee, the Min.stry of
Finance (Department of Revenue) stated that instructions will be issued
regarding fixation of bond value in case of general bonds to have a uni-
form approach.

26. The Committee asked during evidence whether the Ministry
would undertake a study to look into the enforcement operation of
Section 59(2) by different assessing officers and the exercise of their dis-
cretions so as to see whether the powers were properly used or otherwise.
The Member, Central Board of Excise and Customs stated that the work
would be undertaken. However, in a note furnished to the Committee
after evidence, the Ministry of Finance (Department of Revenue) stated
that the system of taking general bonds was operating satisfactorily; no
case has been reported where the customs duties or interest amount could
not be recovered from the importers because the bond amount was
insufficient.

27. The Committee note that as per Section 59(1) of the Customs
Act, 1962 an importer who deposits the imported goods in customs bond-
ed warehouse is required to execute a bond binding himself in a sum
equivalent to twice the amount of duty assessed on such goods. Section
59(2) of the Act provides that the Assistant Collector of Customs may
permit an importer to enter into a general bond in such amount as the
Assistant Collector may approve in respect of the warehousing of goods
to be imported by him within a specified period. Sub-section (2) of Section
59 does not lay down the criteria for fixing the valne of the bond to be
so executed. It can, however, legitimately be expected that the valne of
the bonds in such cases will have an equivalent relationship with the
samount of dutv as in the case of Section 59(1). The Committee are
surprised to note that in the present case whereas the importer had exe-
cuted a general ware-housing bond for Rs. 40 crores covering a period
of three years, the disputed differential duty alone in respect of the clear-
ances in inst three months had exceeded Rs. 30 crores. The daty actually
paid by fhe assessee for a period of less than two years had exceeded
even Rs. 100 crores. This clearlv indicates that value of the bond was
totally insufficient in this case to cover even the duty Hability.

28. It has been contended that the value of the bond was determined
en fhe basls of twice the duty imvolved om the maximum stock actuslly
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. held at any one time during the previous year. However, the Ministry of
Finance have not furnished any data suggesting whether the maximum
stock declared by the importer was departmentally ver.fied at all at any
point of time. The Committee cannot but conclude from the above that
the bond accepted in the present case was not in the best interests of
Government, . ‘e pe—

29. What is further astonishing is that although the provisions relating
to warebousing has been in existence for a fairly long period, there are
no specific instructions|guidelines issued by the Ministry of Iinance/
Central Board of Excise and Customs laying down the criteria for deter-
mining the value of the bond executed under Section 59(2). It is entirely
left to the discretion of the assessing Assistant Collector who is also not
required to obtain the orders of the higher authorities at any time, what-
ever be the financial implications. The efforts made by the Committee to
undertake a meaningful exercise of the application/operation of Section
59(2) over the vears, could not be carried out further due to the inade-
quate response of the Ministry. The Committee are constrained to observe
that adequate attention has not been paid so far to monitor and evaluate
the exercise of thc power by the assessing officers on this score and to
see whether governmental interests were duly protected. This is deplor-
able, to say thc least. During evidence, the Secretary, Ministry of Fin-
ance (Department of Revenue) admitted the lacuna and stated that the
general bonds carnot take into account the precise circumstances of
large scale import, The Committee, therefore, recommend that the Minis-
try of Finance should undertake a critical evaluation of the application/
operation of Section 59(2) of the Customs Act, 1962 and ‘ssue necessary
instructions to ensure that the value of the general warehousing bonds
are adequatelv and uniformly fixed, and that the assessing officers exer-
cised the'r discretionary powers properly with the involvement of saperior
authorities at appropriately laid down situations so that the financial
interests of Government are adequately protected.

Failure of the Ministry to respond to the specific clarification sought by
the Collectorate

30. The Committee asked whether the Collector of Customs and
Central Excise, Ahmedabad had referred the issue of recovery of the diffe-
rential duty in respect of the clearances made by the party during the
period of operation of the stay to the Central Board of Excise and Cus-
toms for tendering suitable clarification after the stay was vacated. The
Secretary, Ministry of Finance (Department of Revenue) replied in
evidence :

“T do not think it was referred to the Board. But I will look into
the matter”,



31. The Committee’s attention was drawn by Audit to an express
‘telegram seat by Shri M. K. Gupta, Assistant Collector, on behalf of the
Collector of Customs and Central Excise, Ahmedabad vide F. No.
Legal|Misc.-GMP/83/82 dated 23 November, 1982, consequent on the
vacation of the interim stay of 19 July 1982 by the Delhi High Court,
to the Ministry of Finance, New Delhi, the Central Government Pleader,
Delhi High Court and copies endorsed to the Assistant Collector of
Customs, Ahmedabad and the Customs Superintendent concerned. Clari-
fication was sought through the telegram from the Central Board of Ex-
cise and Customs as to whether duty, which was not paid during the
period in which the stay was operative, could be recovered in view of
Delhi High Court’s order dated 10 November 1982. It was also stated
in the communication that similar orders had also been passed in respect
of many other units and as such substantial blocked amount of revenue
was required to be recovered.

32. When enquired about the telegram referred to above, the Mem-
ber, Central Board of Excise and Customs admitted that the communica-
tion was issued by the Ahmedabad Collectorate. From the information
obtained by the Committee from the Ministry of Finance (Department of
Revenue) after evidence it was seen that the telegram dated 23 Novem-
ber 1982 was, in fact, followed by another telegram issued on 13 Decem-
ber 1982 from the Collector of Customs and Central Excise Ahmedabad
and a letter on 20 December 1982, The Ministry of Finance (Depart-

ment of Revenue) were repeatedly requestd by those communications to
issue the instructions on the matter.

33. Asked about the response from the Ministry, the witness stated
that the papers werc now not traceable in the relevant file. He added :

“While checking the record, we are not able to find the papers. I
am only looking into it. I will search for the papers, But I
am not able to locate the papers. This communication is not
found in the file. I am only mentioning the fact. I am not in
a position to say anything more”.

34. The Secretary, Ministry of Finance (Department of Revenue) in-
tervened and added:

“We will go into this as to whether this communication was re-
ceived and whether this was put up to the Board, whether
any formal decision taken on this and if not the responsibi-
lity will be fixed”.

35. In a written note furnished after evidence the Ministry of Fin-
aace (Department of Revenue) stated that the factual position could not
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be coafirmed as the references in question were not traceable in the re-
cords now available in the Board/Ministry. The officer in charge of the
concerned section in the Board/Ministry at the relevant time was called
upon to explain the position. The Ministry, in this connection, furnished
a copy of thc letter issued to him and his reply. The officer could not
recollect and in the absence of any evidence that the communication in

question reached him, it is not possible, in all fairness, to hold him
responsible.

36. The Committce enquired whether such references involving sub-
stantial revenue were required to be dealt with at the level of Member
or the Board collectively. In a note furnished after evidence, the Minis-
try of Finance (Department of Revenue) stated that the issue involved
in the reference in question was essentially a legal one about the interpre-
tation of the eflect of the order of the High Court recalling the stay.
Such legal issues are examined in consultation with the legal adviser and
decided in the light of the lega! advice received. There is no require-
ment, as such, that ali matters having revenue  mplications involving
particular amount of revenue and more should be decided only hy a
Member of the Board or by the full Board. In reply to a pointed ques-
tion of the Committee, the Ministry, in a ncie stated that as the records
were not traceable, it was not possible to ascerta’n whether the present
issue was considered at the level of anv Member of the Board. The
explanation given by the officer in charge. a copy of which was furnished
to the Committee, however revealed that. in the case under cxamination,
since instructions were solicited, it should, in the normal course, be put
up to the Member (Customs).

37. The Committee wanted to know about the details of the similar
cases referred to in the communication under reference. The Ministry
of Finance (Department of Revenue) in a5 note stated that these cases re-
lated to six other companies. One company had filed CPW 153082 on
the same grounds as Reliance Industries Ltd. in Delhi High Court. They
also obtained similar stay orders on 24 May 1982 on CMP No. 2297/82.
The stay order was vacated on 23 Aucgust 1982. However, that party
had not made anv transactions or cleared any goods under the terms of
the stay order. The case of another companv, viz.. Shres Sanand
Textile Industries (P) Ltd. is dealt with scparately in this Report. In
the remaining four other cases, the goods were warehoused in the juris-
diction of Bombay Customs House and not Ahmedabad Collactorate.

38. The Committec are inclined to mfer from the foregoing facts that
the clarification sought by the Collectorate of Customs and Central Excise,
Ahmedabad, on the issue of the recoverv of the disputed duty from the
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importcer after the interim stay was recalled by the Delhi High Court,
had mever engaged the attention of the Ministry of Finance. The Central
Bomxd of Excise and Customs have clearly been remiss in providing
saitable guidance to the subordinate formation. The fact that the re-
peated communications sent by the Ahmedabad Collectorate went un-
answered by the Ministry would seem to indicate that the issug was
possibly prevented from being considered and the Collectorate appro-
priately informed. by the active involvement of people within the depart-
ment, itself. It was, therefore, imperative that such elements, if any,
were identified and sternly dealt with. Unfortunately, the Ministrv of
Finance have even now not made any serious attempts to find out as to
how and why the Collectorate was not suitably guided, the relevant
papers were now found missing: who were responsible for the same and
to what extent it was a bonafide lapse. This would clearly seem to give
an unmistakable impression that the Ministry lack the will to bring to
book such people who are undoubtedly operating against the interests of
revenue. The Committee deplore this and are anxious that the tendency
should be checked forthwith. They strongly recommend that an inquiry
should be held to thoroughly look into the matter and action taken against
the guilty, The Committee would like to be apprised of the further
action taken.

39. The whole episode would also indicate clearly the fotally un-
satisfactory state of affairs in the Central Board of Excise and Customs
in respect of the svstem of records and the disposal of the clarification
sought by the Collectorates. It is a matter of great concern to the Com-
mitee that such a situation is allowed to prevail in the Central wing of
the organisation responsible for contributng the maximum revenne to the
nation’s exchequer. The Committee desire that the Ministry of Finance
should address themselves to the reality of the situation and take approp-
rigte measures for evolving a better system of records and promspt and
effective way of disposal of the queries from the field formations.

40. The Committee note that the subject matter was allowed to re.
by the Ahmedabad Collectorate after their reminder dateg 20 December
1982. The situation clearlv warranted the matter to be pursued by the
Collector at a higher level, say, th Member or Chairman, of the
Board. However, this was not done, The Committee are unhappy
over this. They recommend that the Ministry of Finance should issue
neeessary instructions and ensure that in such circumstances the relevant
issmes are brought to the notice of the right quarters through all availoble
channels of communications.

41. The Committee regret to note that the Ministry of Finance
have not furnished the requisite data in respect of the similar cases re-
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ported from Bombay Customs House which were referred to in the
Commanications sent by the Almedabad Collectorate, They would like to
be informeg of the complete details of such cases.

Failure ty enforce the warchousing bord

42. The demand notice issued by the Superintendent of Customs on
1/2 December 1982 towards the differentia) duty of Rs, 31.28 crores
against the clearances made by the importer during the currency of the
stay was not honoured by the party, The Committce enquired why the
warehousing bond cxecuted by the party under Section 59(2) was not
enforced. The representatives of the Ministry of Finance (Department
of Revenue) stated during cvidence that the bond could not be enforced
since thc party had not made any violations in respect of the provisions
in the Customs Act. 1962 relating to warchousing. When asked whether
the department had explored the feasibility of enforcing that bond at that

time, thc Member, Central Board of Fxcise and Customs stated during
evidence:

“This bond could not be invoked. If you like we can have the advice
of the Law Ministry on this.”

43. In a subsequent note furnished to the Committee the Ministry of
Finance (Department of Revenue) furnished a copv of the reference made
to the Ministry of Law on 29 November. 1988. It was. however, scen that
the reference made by the Ministry of Finance was limited only to the
issue of the levy of interest on warchouse goods for deferred payment
of duty (dealt with in another section of the Report). No specific opinion
was sovght on the issne of invoking of the original bond executed under
Section 59(2).  The opinion tendered bv the Ministry of Law which was
made available to the Committece on 29 December 1988 also touched
upon the limited question “whether the warchousing bond under Section
59 could have been invoked for claiming interest in the case”™ only which
was answered in the nceative.

44. In fact, while giving the advice referred to above. the Ministey
of Law in para 19 of their note stated irver dlia:

“Even if it is considered that the warchousing bond could be en-
forced following the vacation of the Court’s interim order. no
obligation appears to have been imposed by the provisions
of the Customs Act for pavment of interest on the facts of
the present casc”.

45. The Committee note with concern that no efforts were made by
the Customs department to enforce the warchousing bond executed under
Section 59(2) of the Customs Act. 1962 after the importer refused to
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honour the demand notice issued consequent upon the recail of the inferim
stay by the Dethi High Court, Disappointingly, no action was taken at
the level of the Ministry/Board also after the matter was brought to their
notice by Audit in July 1987, to examine whether it was legally possible
to have invoked the warehousing bond so that it would have provided use-
ful lessons for the future. What has greatly distressed the Com-
mittee is that even though they were informed that the opinion
of the Ministry of Law was now being sought on the matter,
the actoal reference made to that Ministry, in fact, did not
touch opon the specific issue at all, it only sought to elicit the views of
the Ministry of Law whether the bond could have been invoked for claim~
ing interest on delayed payments of duty. This clearly indicates the casual
approach of the Ministry of Finance to such a vital issue involving sub-
stantial revenue and the Committee strongly deprecate it. The Committee
desire that the Ministry should clinch the issue atleast for future guidance
of the field formations. The Committee would like to be informed of the
further action taken in the matter.

Enforcement of bond and benk guarantees

46. Reliance Industries Ltd. did not honour the demand notice issued
by the Superintendent of Customs on 1/2 December 1982 towards the
differential duty of Rs. 31.28 crores on the plea that they were not liable
to pay in view of the terms of the bond/bank guarantces. In thjs con-
text, the Committee examined the terms and conditions of the bond execu-
ted by the importer, the bank guarantees furnished in pursuance of the
orders of the Delhi High Court and the efforts made by the department,
if any, to enforce them consequent upon the party’s refusal to pay the
dispute( duty.

47. The bond was executed on 22 July, 1982 and stated that Reliance
Textile Industries were bound to the President of India as a result of stay
granted by the Delhi High Court against the recovery of the duty by the
said cofhpany.

48. It further provided as follows:

“The condition of this bond is that the obligor(s) and their legal
representatives shall, in the event of failing in the above Civil
Writ, pay to the President of India the said duties of customs
which the obligor(s) were required to pay but for the stay.”

49. Thus, as per the conditions of the bond, the party was required
to pay the duties only in the event of its failing in the writ petition.

50. The importer had furnished bank guarantees at different times
between 22 July, 1982 and 20 October, 1982 covering 50 per cent of the
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disputed amounts of duty. In all 25 bank guarantees for Rs. 15.68 crores
were furnished. Of these, 18 guarantees were given by the Syndicate Bank
for Rs, 11.69 crores, six by Indian Bank for Rs. 3.75 crores and one by
Bank of Baroda for Rs. 24 lakhs.

51. The terms and conditions contained in all the bank guarantees were
more or less similar. The crux of the conditions were:

(1) the bank guarantee remained in force for g period of one year;

(2) If the petition was not disposed of within that period of one
year, the bank undertook to renew the guarantee from year to
year until six months after the petition was disposed of;

(3) The liability of the bank was restricted to the sum indicated in
the bank guarantee;

(4) The bank was required to pay the guaranteed amount only if
the petition was disposed of in the aforesaid period and the
Union of India succeeded in the Writ Petition and the com-
pany failed to pay the amount demanded.

52. The Committee enquired about the efforts made by the depart-
ment, if any, to enforce the bank guarantees consequent upon the vacation
of the stay order by the Delhi High Court and the refusal of the party to
pay the duty demanded. The Member, Central Board of Excise and
Customs stated during evidence that attempts were made to enforce the
bank guarantee. When the bank was called upon to honour the guarantee
they reproduced the relevant portion of the guarantee and stated that it
would be done only if the condition mentioned therein was satisfied. In
that context, the Committee asked the Ministry to furnish copies of the
references made to the banks concerned and their replies refusing to
honour the guarantees.

53. On scrutiny of the papers, it is seen that on 1/2 December, 1982,
the Superintendent while issuing the demand notice to Reliance Industries
Ltd. also endorsed copies to all the three guarantor banks, viz., Syndicate
Bank, Bank of Baroda and Indian Bank requesting them to arrange pay-
ment in terms of their guaratees. The Indian Bank vide their reply dated
4 December, 1982 recalled the Bank Manager’s personal discussions with
the Superintendent in which the Superintendent was stated to have clarified
that the Company had been given 10 days time from the date of notice to
clear off the arrears and the bank’s liability under the guarantee would arise
only in the event of failure on the part of company to comply with the
terms of the notice, While requesting the Superintendent to confirm the
above position and keep them informed of the developments, the Bank had
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also added that the subject matter was under their active consideration.
In the reply dated 9 December, 1982 to the demand notice, Reliance
Industries Ltd. referred to the relevant conditions of the guarantee and
maintained that their liability commcenced only aiter the disposal of tie
petition and that the question of discharging the payment agamst the bank
guarantee or raising demand at that stage did not arise. Lhe party also
endorsed copies of their letter to all the three guarantee  bunks. Tie
Bank of Baroda on 11 December, 1982 stated that they had taken up the
matter with the importer who endersed to the bank a copy of their repty
dated 9 December, 1982 to the Superintendent of Customs. In view of
that the Bank requested the Superintendent of Customs to advise them to
enable them to take up the matter with the importer for payment of cus-
toms duty of Rs. 24 lakhs for which they had issued guarantee, The rest of
the copies of the correspondence furnished to the Committee related to the
discharge of the individual guarantees at different times by the banks
concerned. The Ministry of Finance (Department of Revenue), thus, did
nct produce any paper indicating refusal to honour the guarantees in clear
cut terms by any of the banks concerned.

54, Even after the refusal by the importer to honour the demand
notice, the question of enforcement of the bank guarantees was not re-
ferred to higher authorities or opinion sought for legal remedies. However,
the Ministry of Finance (Department of Revenue) vide a  written note
ma ntained thar no lapse appeared to have occurred on that score.

55. The Committee were informed by the Ministry during evidence that
the Dclhi High Court while granting the interim relief had not prescribed
the protorma of the bond/bank guarantees to be executed/furnished ana
that the proforma was prepared by the importer.

56. Referring to the conditions contained in the bond executed and
bank guarantees furnished by Reliance Industries Ltd., the Committee
pointed out that three vitaj expressions which ought to be contained in
any reasonable bond and bank guarantee viz. “unconditionally agreed™.
“without demur” and “without recourse to the party”, were missing in the
present case. Asked whether they could not be considered as serious
omissions, the Law Secretary opined in evidence:

“the proper thing would hav.: been to say in the bond that as soon
as the stay is vacated the payment obligation would commence.
Unfortunately, in this case, this has not been done”.

57. Th: Committee asked the Secretary, Law to examine and tend.r
the opinion of the Ministry of Law as to whether the conditions of the bond
executed and the bank guarantees furnished by the -importer in the cae>
under examination in pursuance of the orders of the Delhi High Court
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were adequate enougi for prompt recovery of dues and also for secue
rily protecting the hnancial interests of Government, in general, and
also with reference to the facts of the present case. The Ministry of
Finance (Department of Revenuc) subsequently made available the
opinion of the Ministry of Law (dated 20 February 1989) to the
Committce,

58. The Ministry of Law have stated that in their opinion, to protect
the interest of the Government, it was necessary to have incorporated
in the bond a clause to the following effect:

“The condition of this bond is that the obligor and their legal re-
presentatives shall. in the event of the aforesaid stay granted
by the Delhi High Court on i9th day of July, 1982 being
vacated cither on the applcation of the Union of India or
otherwisc or in the event of obligors failing in the above civil
writ, pay to the President of India the said duty of customs,
which the obligors were liable to pay but for the stay granted
by the High Court.”

59. On the issue of the adequacy of the bank guarantees, the Ministry
of Law tendered ther considered view as follows:

“As regards the bank guarantces, the same appear in the ordinary
form of surety and there is no unequivocal or unconditicnal
covenant to pay on demand without any demur. The
liability undertaken by the Bank is dependent upon
the failure and neglect of the obligors, viz., the said com-
pany to pay the amount mentioned in the guaranteces. Unless,
therefore, there is an adjudication as to whether the company
has failed to pay the said amount, the bank’s liability would
not be enforceable. 1t is for this reason that ordinarily now-
a-davs the bank guarantees are taken in a form, whercunder
the bark undertakes to make payment to the Government un-
conditionally on demand being made in that behalf and with-
out any reference to the company and to adjudicate whether
there is 2 failure or neglect to Government. The purpose of
obtaining bank guarantce in such form is that Government
should be able to recover the amount forthwith and there
should be no dispute or allegation as to whether in fact there
has been a failure or neglect on the part of the company to
pay the amount of duty”.

60. In their note, the Ministry of Law have added that the High Court
did not make any rcference as to the form in which the bond and bank



16

guarantee was to be executed. It was for the Government to consider
whether the bond and bank guarantee furnished by the company adequately
protected the interests of the Government,

61. The Committee enquired about the oificer responsible for appro-
val of the format of the bond/bank guarantees, their acceptance and
execution which gave undue benefit to the importer in the present case.
The Ministry of Finance (Department of Revenue) in a note furnished to
the Committee stated that the formats of the bond and bank guaraniees
were accepted by thc Assistant Collector of Customs, Customs Division,
Ahmedabad.

62. The Commiitiec asked whether the Ministry considered it adequate
that such powers are completely delegated to the level of Assistant Collec-
tor irrespective of the magnitude of financ:al implications and without
any check by higher authorities. The Member, Central Board of Excise
and Customs stated during evidence:

“At this stage, I can only submit that I will do it in future”.

63. On being asked whether any guidelines/instructions exist to that
effect, the witness replied:
\

“No Sir. In regard to a bank guarantee we will have to do it”.

64. Offering his comments on the issue, the Sccretary, Ministty of
Finance (Department of Revenue) deposed:

“I understand that there is a lacuna in the procedure. There are
a large number of cases pending in the court today. We w'll
try to look at it and try to look into the procedurc and also
at which level this can be taken up”.

65. The Committee sought to make an analysis of the cases relating
to the years 1986-87 and 1987-88 where the department could not enforce
bond/bank guarantees executed/furnished either pursuant to the orders
of the Court or otherwise. However, the exercise could not bz taken up
further due to non-receipt of adequate data from the Ministry.

66. Prescribed, standardised proforma bonds/guarantees are, presently,
in existence for execution by importers f or different purposes like fulfil-
ment of end use, provisional assessments, Import Trade Control purposes
etc. However, no such proforma has been prescribed for bonds, guaran-
tees executed/furnished in pursuance of the orders of the Court.

67. The Committee note that as per the terms and conditions of the
bond executed and bank guarantees furnished by the company in the case
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under examination, ihe liability of the imporier o pay the differential
duty was linked to the outcome of the Civili Writ Petstion and that of the
banks to the refusal of the party to make ihe payment demanded. The
Committee consider it grossly irregmar that the department accepted the
bond/bank guarantees which coniained such conditions which were totally
against the interest of revenue and which lent undue advantage to the
importer. As rightly pointed out by the Law Secretary, the payment obli-
gation ought to have been linked to the vacation of the stay, In the opinion
of the Committee, keeping in view the revenue at stake, inclusion of a
condition linking the payment obiigation to the outcome of the Civil Writ
Petition, in the Indian conditions where the inordinate time taken in such
cases is fairly known, was indeed a highly irresponsible act. The Committee
cannot but suspect the bonafides of the Oficer who approved the formats of
the bond/bank guarantee and accepied them in this case. They express their

strong displeasure over this and desire that responsibility should be fixed for
the lapses.

68. The Commiftee regret to note that notwithstanding the above, no
efforts were made by the department to examine whether the bond,bank
guarantees were capable of being enforced. During evidence, the Committee
were given the impression that the banks concerned had not obliged to
honour the guarantees after the party had refused to pay the duty. However,
from the copies of the correspondence scrutinised by the Committee later,
it was seen that the banks concerncd had, in fact, not refused to honour the
guarantees, On the other hand, two of the guarantee banks, copies of
whose correspondence were made available to the Committee, had requested
the department to confirm the position. Similarly, neither the refusal of
the party to pay the disputed duty nor the question whether the bond/
guarantee could have been enforced, was examined at higher levels, Even
at Ministry level, no exercise was done to find out the precise legal position
after the Audit objections were raised in July, 1987. The legal inade-
quacies/defects in the bond/bank guarantees had come to light ounly after
the matter was referred at the instance of the Committee to the Ministry of
Law. This is indeed, a very sorry state of affairs. The Committee trust that

the Ministry of Finance would draw necessary lessons and see to it that such
lapses are not repeated,

69. An unalysis sought to be made by the Committee of the cascs where
the department couid not enforce bond/bank guarantees due to similar
situations or otherwise could not be taken up further due to non-reccipt of
adequate data. The Committee are convinced that the procedure &nd prac-
tice relating to the acceptance of bonds/bank guarantees have to be examin-
ed and reviewed further and steps taken to streamline them so as to obviate
recurrence of such cases in future, Suitable guidelines shoulg also be issued
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for the effective involvement of higher officers in the acceptance of bonds/
guarantees and their enforcement.

70. The Committec hope that the iatest opinion given by the Ministry of
Law on 20 February, 1989 pointing out the deficiencies in the bond /bank
guarantees in the present case, will be circulated to all concerned for guid-
ance, Thiey further recommend that the Ministry of Finance in consultation
with the Ministry of Law should examine the feasibility of devising standard
forms for bonds/bank guarantees to be accepted in pursuance of the orders
of courty, The Committee would like to be apprised of the further action
taken in the matter.

Inconsistent treatment 10 two rdentical cases

71. In their 124th Report (Eighth Lok Sabha) the Committee had exa-
mined the working of the inland customs bonded warehouses on the basis of
paragraph 1.41 of the Report of the C&AG for the year 1985-86, Indirect
Taxes. Sub-para 1(c)(v) of that Audit Paragraph dealt with a casc identical
to the present Audit paragraph. There, the importer viz., Shree Sanund
Textiles Industries Pvt. Ltd., had executed a bond for the disputed amount
of Rs. 40.58 lakhs and had also furnished a bank guarantee for half of
this amount in terms of interim orders passed by Delhi High Court on 29
July 1982. The Ministry of Finance (Department of Revenue) had. then, in
a note furnished to thc Committec stated as follows :

“On vacation of the interim orders by thc High Court on 5-10-82,
the correct procedures for recovering the disputed amount
would be to enforce the bond and the bank guarantee. Instead
of following the above procedures, the department issucd a
notice of demand u/s 28 of the Customs Act, 1962. When
it was noticed that the importer was not willing to honour the
demand notice, the Bank guarantec was enforced and half
of the disputed amount recovered from the bank. The re-
maining half of the disputed amount was recovered from the
party in terms of the bond™.

72. The Committee pointed out the inconsistencies in the Ministry’s
approaches to the two cases. The Member, Central Board of Excise and
Customs admitted in evidence that in the case of Sanand Textiles, the
bank guarantees were enforced for half the amount of duty, i.e. Rs. 20
lakhs and the remaining amount was recovered from the party in instal-
ments from 5 July 1983 to 24 February 1985. 1In a note furnished after
evidence, the Ministry of Finance (Department of Revenue) stated that
the conditions of bonds and bank guarantees in both the cases were simi-
lar, When asked to reconcile the contradictory views taken by them
on two similar matters, the Ministry in a post-evidence note stated that
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efforts were muade to recover the differential duty in both cascs on the

vacat.on of the stay order and hence the basic approach in both cases
was the same.

73. Inconsistencies in the Ministry’s attitude were also secn on the
question of clainiing interest, On being asked whether it was not a fact
that the department had demanded interest from Sanand Textiles and if
so, why such a claim was not made against Reliance, the Ministry in
a note stated that the records of the Ahmedabad Collectorate do not show
why intercst was not demanded in the present case.

74. The Committee’s attention has been drawn to the fact that the
same Collector was in charge on both the occasions.

75. Dur'ng the course of the further evidence, the Member, Centrul
Bourd of Excise and Customs attempted to explain the inconsistency on
the issue of intcrest by stating
suance of an uudit objection
The issue relating to claiming
section,

that in the Suanand case it was done in pur-
and cven now the party has not paid it
of interest is being dealt with in u separate

76. The Committee are greatly shocked to note that in a ecase totally
identical to the one under examination on vacation of the stay by the
High Court, the department not only enforced the bond ang bank guaran-
fces for realising the differential duty, but also made a claim on interest
for the delayed payment. Pertinently, the same Collector was in charge
on both the occasions. Significantly, while the duty involved in the for-
mer case was Rs, 40.58 lakhs, the revenue at stake in the present one
was Rs. 31.28 creres. The Ministry of Finance have not made any satis-
factory explanation for this glaring inconsistency. This only reinforces
the apprehensions of the Committee that the importer in the present casc
received a preferential treatment at the hands of the Customs depart-
ment. The Commitiec deplore the application of double standards and
desire that responsibility should be fixed for the same.

Pavmenr of Customs duty in instaln.ents

77. Although Reliance Industries Ltd. refused to honour the demand
notice served on 1/2 December 1982 towards the dfferential duty of
Rs. 31.28 crores, later, they paid the entire duty of their own in 138
instalments over a period of two years from 17 December 1982 to 18
December 1984, The Committee desired to know whether there were
any provisions in the Customs Act for payment of Customs duty in instal-
ments. In reply, the Ministry of Finance (Department of Revenue) in
a note stated that though there was no specific provision in the Customs
Act itself for payment of duties in instalments. the “Duty of Customs



20

(Deferred Payment) Rules, 1966” issued under the rules making powers
in Section 156 ot the Customs Act provided that if the Collector of Cus-
toms, having regard to the circumstances of the case, is satisfied that
duty in respect of any goods on their importation or clearance for ex-
portation should not be demanded immediately, he may, by an order in
writing, permit the payment of duty within such time and in such instal-
ments and subject to such time and conditions (including the terms re-
lating to the date of payment of the first instalment thereof), as may be
specified by the Collector. This is subject to the importer or exporter as
the case may be executing a bond for the due fulfilment of ths terms
and conditions specified in the order.

78. Against the background of the present case, the Committee asked
whether the above mentioned rules could be invoked by the Collector
when an importer has gone to the Court challenging the assessment of
goods made by the department. In a note, the Ministry of Finance (De-
partment of Revenue) replied that the circumstances visualised were diffe-
rent. According to the Ministry, “Duty of Customs (Deferred Payment)
Rules, 1966” had been framed in the context of certain difficultics which
were being faced by groups of exporters of tea and jute to rupec cur-
rency areas in the months following the devaluation of the rupee in June
1966. Guidelines were issued to Collector of Customs laying down the
norms for granting the facility of deferred payment and for demanding
bank guarantees as a pre-condition for availing of the facility. The pro-
visions of these rules were not given  general application to all categories
of goods.

79. On being asked whether the department had permitted the party
to pay duty in instalments, the Member, Central Board of Excise and
Customs stated during evidence that the importer did it on his own. No
formal permission was granted by the department. The Ministry have
maintained that it was accepted in the interest of revenue.

80. The Committec note that there are no provisions in the Customs
Act whereby the importer could have been permitted to pay duty in instal-
ments in this case. However, the department acquiesced in the incorrect
procedure followed by the importer for the payment of duty of Rs. 31.28
crores in 138 insialments spread over a period of two years resulting in
postponement of the payment of the duty and loss of interest to Govern-
ment. Evidently, this provideq ample financial accommodation te the
party at the cost of the exchequer. The Ministry of Finance bhave merely
stated that no formal permission was granted by the department, the im-
porter had done it on his own and it was accepted in the interest of
revenue. The Committee express their severe displeasure over this. The
Committee desire that the Ministry of Finance should see 28 to how and
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why the irregular practice of the party was allowed to be followed, fix

responsibility for thc lapse and take adequate steps to prevent such cases
in future.

Loss of revenue by way of interes: due to delayed payments

81. According to Audit, the interest on delayed payment of duty,
deviable as per the bond executed under Section 59(2) of the Customs
Act which was not collected by the department resulted in loss of Rs.
3.03 crores to thc Government. The objection was raiseq by Audit in
November 1986.

82. The Committee wanted to know whether the department had
since issued notice to the importer towards interest against delayed pay-
ment of duty. The Member, Central Board of Excise and Customs dur-
ing the evidence held on 17 November, 1988 replied in the negative.

83. Asked whether it was not a fact that the department had earlier
demanded interest in an identical situation in the case of Shree Sanand
Textile Pvt. Ltd. towards interest, the witness replied that notice was issued
for interest in terms of Section 59 in pursuance of the audit gbjection
and it was not done according to the understanding of the department.
The amount has not been paid by that party so far.

84. On being asked as to what prevented the department from doing
so in the case of Reliance, particularly when it was the same Collector
who dealt with both the cases, the witness replied:

“I am nnt denying the logic of vour point”.

85. In a written note furnished to the Committee, the Ministry of
Finance (Department of Revenue) added:

“Records of the Ahmedabad Collectorate do not show why in-
terest was not demanded in the present case”.

86. When asked what the department intended to do now the Secre-
tary, Ministry of Finance (Department of Revenue) stated during the evi-
dence held on 17 November, 1988 that they would obtain the legal advice
now.

87. On 29 November 1988 the Ministry of Finance (Department of
Revenue) made a reference seeking the advise of the Ministry of Law
whether interest can be demanded in terms of the bond executed under
Section 59 of the Customs Act in respect of the delayed realisation of
the duty short paid by the warehouse licencee under the stay order passed
in his favour by the Delhi High Court.
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88. In their advice made available to the Committec on the day of
the evidence on 29 Deccember 1988, the Ministry of Law stated:

“....on the limited quest.on whether the warehousing bond under
Section 59 could have been invoked for claiming interest in
the present case, it appecars that the answer is in the negative™.

89. Elaborating the point, the Law Sccretary stated that  Section
59(1)(b) spoke in 1erms of payvment of interest stipulated in a notice of
demand. However. the cases 'n which such demangd could be issued ap-
pcared to have been covered in Section 72. The present casc does not
seem to fall within any of the cases mentioned in Section 72. He, how-
ever, made it clear that the opinion of the Ministry of Law was in res-
ponse to a limited point only.

90. The Committec questioned the logic of the Min'stry of Finance
limiting their query made to the Law Ministry to the chargeability of
interest in terms of the warchousing provis'ons only and withont referring
to the totality of facts. The Member. Central Board of Exc'sec and Cus-
toms stated during cvidence that as on date no duty was outstanding from
the party. The Committee pointed out that even though. no duty was

outstanding today. during the years 1982, 1983 and 1984, the position was
different.

91. The Committee drew attention of the Law Secretarv to the fact
that a similar case was dealt with by the department in a different way.
The witness replied in evidence:

“If the fucts of two cascs arc similar. then the two cases cannnt
be treated differently.”

92. Acked whether there was no legal right with the department to
turn back to the party and demand intercst for the delaved payments
now, the Law Sccrctary deposed:

“Fven now it is open to the Department to write to the party.
You can move the Court also, because the matter is still pend-
ing in the Court. Tt is for the Court to decide whether in-
terest should be awarded™.

93. On being askcd whether the Min'stry of Finance would now pro-

ceed on the lines suggested by the Law Secretary. the Secretary, Ministry
of Finance (Department of Revenue) stated:

“We will do that. Sir™.
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94. The Committee note that the financial accommodation provided
by the Customs department to the importer in the form of accepting the
irregular payment of duty in instalments spreading over 5 period of two
years cost the exchequer a revenue loss of Rs. 3.03 crores as inferest
at the nominal rates for violations of the provisions of the Custems Act
relating to warchousing, The amount of iaterest would have, indeed, been
far more at the market commercial rates. The Committee note with great
concern that c¢ven then, the Ministry of Finance have thus far not made
anv claim to realise the same.

95. The Ministry of Finance have been harping on two arguments,
viz., no duty is outstanding as on date and that the interest stipulations
in the warchousing provisions cannot be invoked in this case. In the
opinion of the Committee both the arguments are not ten:ble. Firstly,
though no duty is oatstanding today, it was in fact, outstanding duwring
all the vears 1982, 83 and 84, during the period that the party resorted
to irregular piecemeal payments., Secondly, the question involved is not
that of enforcement of the interest provisions relevant fo warchousing.
The department had illegally accepted the irregular payments of duty made
in instalments, It was therefore prudent on their part to claim interest
for the delaved payments by application of pure commercial principles.
The minimum that could have been done was to move an application
in thc Court where the Civil Writ Petition is still pendinz, Unfortu-

natcly, it was not done.

96. What is further actoniching is that in an earlier identical case,
the department had claimed interest from another party towards the de-
layed payment of duty in instalments. The Ministy of Finance have put
forth the plea that it was earlier done so in pursuance of the objections
raised by Audit. Had it been so, the same principle was applicable
mutatis mutandis in the present case as well. However, the department
did not choose io do so. Apparently, the department had hcen softer
in their attitude towards the present partv. To put it mildly is is,
highly improper and the Committee deplore it. The Committec recom-
mend that the Ministry of Finance should now take necessary action to
issue a demand netice or move an application in the Court for recover-
ing the legitimate dues of Government by way of interest from the im-
porter on actount of delaved payment of customs duty,

Charge in the Ministry’s stand after evidence

97. The Commiitec drew attention to the various irreguarities Joser-
ved in the casc under examination. Commenting on the same. the Secrc-
tary, Ministry of Finance (Dcpartment of Revenue) stated during evidence
held on 17 November 1988:
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“Hon’nle Member has raised some very important issues which
de¢ peint out a lot of inconsitencies in the proc:durc that has
been followed—if any procedure has been followed at all.
There are certainly some of missing links and very important
issued like the language used in the bond, the bank guarantee,
the type of bond and all that. I shall look into the whole
procedure, have a proper inquiry, made end try to fill up
the gaps wherever they exist, including the possibility of
standardising the forms, and also laying down the procedure.

We will submit a full report to you....We will fix up the res-
ponsibility for any failure™.

98. However, when askcd to indicate the action taken, in a note fur-
nished after the evidence the Min'stry of Finance (Department of Re-
venue) stated:

“The department is of the view that there is no loss of revenue
in the present case as no interest was leviable. As such no
lapse appears to have occurred.

99. The facis stated in the preceding paragraphs clearly bring out
several irregularities in the case. The Committee are of the firm view
that the proper pracednres were not followed by the Customs department
for want of either adeauate will, proper advice and/or other collateral
reasons. During cviderce, the Secretary, Ministry of Finance (Depart-
ment of Revenue) while admitting the inconsistencies in the procedures (in
his words, “if any precedure has been followed at all’) had assured the
Commiittee that a proper inquiry will be made for identifying and filling
up the gaps whcrever they existed and fixing responsibility for the lapses.
He also had stated that a foll report will be furnished to the Committee.
Strangely enough, when ashed for the action taken, the Ministry of Finance
have in a note furnished after evidence maintained that no lapse appears
to have occurred. The Ministry have not furnished any further facts so
as to controvert the position submitted earlier. In the opinion of the
Committee, apart from anvthing else, this would seem to indicate the
Ministry’s lack of seriousness to check such improper tendencies and
punish the guilty. This is indeed a matter of great concern to the Com-
mittee. They desire that the whole case should be thoroughly investigated
with a view to fixing responsibility for the lapses and preventing recur-
rence in fotnre. The Committee would like to be informed of the action
taken in the matter,
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&Present position of the Writ Petition

The Commitlee have been informed that the Writ Petition No. 2145/
‘82 of Reliance Indusvies L.td., is still to be decided by the Delhi High
Court. From the note furnished by the Ministry of Finance (Department
-of Revenue) indicating the progress of the case in its chronological order
gince filing of the petition, it is seen that in its order on 12 May 1983
the Court had inter alia obLserved that the casc will be listed in due course
for final hearing. The Member, Central Board of Excise and Customs
stated during evidence that the listing has not been done so far.

Dispute over inclusion of [anding charges

101. One cf the issues raised by the importer in their writ petition
beforc the Delhi High Court was that the landing charges ate in the
nature of post-importat.en charges and should not, therefore, be included
in the determination of assessable value of imported goods under Section
14 of the Customs Act. The Committee huve been inforined that ap-
proximately 1000 cases have been filed in High Courts all over the coun-
“try, disputing waong wther grounds relating to assessment of inpcrted
goods, the inclusion of landing charges in their assessable value. Some
of the cases are pending sinc: 1981, The total amount of ravenue bleekeqd
in thicse cases in the Heh Courts was approximately Rs. 10 crorcs.

102. The Commitiee desire that the Ministry of Finance sbould vigor-
ously pursue the present case as well as those others relating to the assess-
ment of imported goods mentioned above through the Ministry of Law
and Government Counsel for early listing and expeditious disposal in the
High Courts concerned. Thev would like to be informed of the further

-progress in the case under examiuation as aiso of the other cases referred’
te above.

New DELHI: AMAL DATTA
Aprii 13, 1989 Chairman,

Chauara 23. ' 19“1 >l "( S)_ Public 4ccounts Committece .



APPENDIX T
(Vide Para 1)

PARAGRAPH 3.32 OF THE REPORT OF THE COMPTROILLER
AND AUDITOR GENERAL OF INDIA FOR THE YFAR ENDED
31 MARCH 1987. NO. 5 OF 1988, UNJON GOVERNMENT
(REVENUE RECIEPTS—INDIRECT TAXES)

Customs Rceceipts—Adoption oi Jrregular procedure in recovery of dury
on vacation of siav order—I.oss of revenuc by way of intcrest or. pavments
of duty in instalments. o

According to sub-section (1) of Section 539 of the Customs Act, 1962.
an importer who deposits the imported goods in customs bonded ware-
houses, is required to execute a bond binding himself in a sum equal to
twice the amount of duty assessed on such goods and to pay on or before
a date specified in a notice of demand all duties. rent and charges claim-
able on such goods together with interest on the same from the date so
specified at the rate of 6 per cent upto 12 May 1983 and at 12 per cent
for the subsequent period. There is no provisions in the Act to permit
the importer to pay duty on imported goods in instalments.

A leading textile manufacturer, having bonded warehouse in a
Custom- Collectorate, imported polyester and nylon yarn during 1982 and
cleared the goods ex+bond for home consumption between 22 July 1982
and 25 October 1982. OQut cf the customs duties leviable on the im-
ported goods, the manufactures paid only duties leviable under notinca-
tion dated 1 March 1978 at the time of clearance of goods. In pursuance
of the High Court’s Stay Order dated 19 July 1982, the importer
executed a bond for the disputed amount of Rs. 31.28 crores not paid
by it and also furnished a bank guarantee. Though the Delhi High Court
vacated the stay order in Noveraber 1982 ang the importer’s liability to
pay Government dues in terms of the bond already executed under Section
59(1) of the Act arose immediately. the department did not take action
to enforce that liability by is: uing a simple noticc by enclosing a challan
for payment of duty. Instcad, the department issucd a demand under
Section 28 of the Customs Act, 1962 and acquiesced in the procedure
followed by thc importer for paying the dues in 138 instalments over 2
period of two years between j7 December 1982 and 18 December 1984,
although the Act did not permit payment of dues in instalments bv the
importer. The incorrect procedure followed by the importer and acquiesced

26
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in by the department resultcd in postponement of payment of duty of
Rs. 31.28 crores. Intercst on dclayed payments of duty, leviable as
per aforesaid bond was not collected which resulted in loss of Rs. 3.03
crores to the Government,

When this was pointed out in audit in November 1986, the department
stated (February 1987) that interest was not leviable because there was
no order to that effect from the Court.  The department’s reply is not
accentable because specific order of the court for charging interest was not
necessary and interest was chargeable by the department for the delayed
payment of duty in 138 instalments over a period of two years in pursu
ance of the bond executed under section 59 of the Act.

The Ministry of Finance stated (December 1987) that though stay
order given by the Delhi High Court was vacated, the matter was still
pending in the Delhi High Court.  The Ministry added that the Delhi
High Court did not require the importer to pay interest on the disputed
amount either at the time of granting stay or at the time of vacating it.

The Ministry’s reply is not acceptable because the court did not
order peyment of duty in 138 instaiments over a period of two vears. The
fact remains that there was no authority in the Custom Act, 1962 enabling
the Customs Officers to collect duty in instalments. Further. the procedure
followed in issuing a demand under Section 28 of Customs Act. 1962
conscquent upon the vacation of stay was also clearly irregular.



APPENDIX II

(Vide Para 16)

CHRONOLOGICAL LIST OF EVENTS

8. No. Date Event

1 1-3-1978 . . . . Notiﬁﬁ_tion No. 38 Cus. dated 1-3-1978 fixing the
effective rate of basic customs duty on Polyester
Filament Yarn and Nylon Filament Yarn.

2 July, 1982 . . Polyester Filament Yarn and Nylon Filament Yarn
imported and warechoused by Reliance Textile
Industries, Ahmedabad.

W.P. 2145/82 and CMP No. 3146/82 filed in Delhi
High Court.

3 19-7-1982 . . . Interim order by Delhi High Court allowing
clearance of goods on filling bond and 509
bank guarantee for the disputed amounts.

4 2]-7-82to 25-10-82 . Goods cleared by the petitioner from the warchouse
on execution of bond for Rs. 31- 28 crores and
bank guarantee for 50°, as per interim order
dated 19-7-82.

S 10-11-82. . . . Stay order vacated by Delthi High Court.

6 2-12-82 . . . . Department issued Notice to the party to pay the
differential amount for clearance made during the
period of operation of Stay order.

~

9-12-82 . . . . Party contested the departments Notice.

8 17-12-8210 18-12-84 . Party paid the differential amo int in 138 instalmants,

28
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Conslusion/ Recommendations

————— e m———— e e e

g. Para Ministry/Deptt. Concerned Conclusion/Recommendation
0.
1 2 3 4
1 27 Mxmstry of Fmancc(Departmcnt The Comm:ttee note that as per Secuon 59(1) of the Customs Act

of Revenue) 1962 an importer who deposits the imported goods in customs bonded

warehouse is required to cxecute a bond binding himself in a sum equi-
valent to twice the amount of duty assessed on such goods. Section 59(2)
of the Act provides that the Assistant Collector of Customs may permit
an importer to cnter into a general bond in such amount as the Assistant
Collector may approve in respect of the warehousing of goods to bz im-
ported by him within a specified period. Sub-section (2) of Section 59
does not lay down the criteria for fixing the value of the bond to be so
executed. It can, however. legitimately be cxpected that the value of the
bonds in such cases will have an equivalent relationship with the amount
of duty as in the case of Section 59(1). The Committee are surprised
to note that in the present case whereas the importer had executed a
general warehousing bond for Rs. 40 crores covering a period of three
years, the disputed differentinl duty alone in respect of the clearances in
just three months had exceeded Rs. 30 crores. The duty actually paid
by the assessee for a period of less than two years had exceeded even

-—— —
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Ministry of Finance

Rs. 100 crores, This clearly indicates that value of the bond was
totally insufficient in this case to cover even the duty liability.

It has been contended that the value of the bond was determined on

(Department of Revenue) thy basis of twice the duty involved on the maximum stock actually held

Do.

at aay one time during the previous year. However, the Ministry of
Finance have not furnished any data suggesting whether the maximum

stock declared by the importer was departmentally varified at all at any

point of time. The Committee cannot but conclude from the above
that the bond accepted in the present case was not in the best interests

of Government.

What is further astonishing is that although the provisions relating to
warehousing has been in existence for a fairly long period. there are no

specific instructions/guidelines issued by the Ministry of Finance|Central
Board of Excise and Customs laying down the criteria for determining

the value of the bond executed under Section 59(2). It is entirely left to the
discretion of the assessing Assistant Collector who is also not required
to obtain the orders of the higher authorities at any time, whatever be
the financial implications. The cfiorts made by the Committee to under-
take a meaningful exercise of the application/operation of Section 59(2)
over thc years, could not be carried out further due to the inadequate
response of the Ministry., The Committee are constrained to observe
that adequate attention has not been paid so far to monitor and evaluate
the exercise of the powr by the assessing officers on this score and to

W
o
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see whether governmental intercsts were duly protected.  This is deplo-
rable, to say the least.  During evidence, the Secretary, Ministry of
Finance (Department of Revenue) admitted the lacuna and stated that
the general bonds cannot takc into account the precise circumstances of
large scale import. The Committec, therctore, recommend that the
Ministry of Finance should undertake a critical evaluation of the applica-
tion/operation of Section 59{2) of the Customs Act, 1962 and issue
necessary instructions to cnsure that the value of the general warehousing
bonds are adequately and uniformaly fixed, and that the assessing officers
exercise their discretionary powers properly with the invelvement of
superior authoritics at appropriately  loid down  sitnations  so that the
Financial interests of Government are adequately protected. ‘

The Committee are inclined ty infer from the foregoing facts that the
clarification sought by the Collectorate of Customs and Central Excise.
Ahmedabad, on the issue of the recovery of the disputed duty from the
importer after the interim stay was recalled by the Delhi High Court,
had never engaged the attention of the Ministry of Finance. The Central
Board of Excise and Customs have clearly been remiss in providing suita-
bla guidance to the subordinate formation. The fact that the repeated
communications sent by the Ahmedabad Collectorate went unanswered
by the Ministry would seem to indicate that the issue was possibly pre-
vented from being considered and the Colleciorate appropriately informed,
by the active involvement of people within the department, itself. It was,
therefore, imperative that such elements if any, were identified and
sternly dealt with. Unfortunately, the Ministry of Finance have even now

It
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not made any serious attempts to find out as to how and why the Collecto-
rate was not suitably guided, the relevant papers were now found missing;
who were responsible for the same and to what extent it was a bonafide
lapsc. This would clearly seem to give an unmistakable impression that
the Ministry lack the will to bring to book such people who are undoubted-
ly operating against the interests of revenue. The Committee deplore
this and are anxious that the tendency should be checked forthwith. They
strongly recommend that an inquiry should be held to thoroughly look into
the matter and action taken against the guilty. The Committee would
like to be apprised of the further action taken.

The whole episode would also indicate clearly the totally unsatisfactory
state of affairs in the Central Board of Excise and Customs in respect of
the system of records and the disposal of the clarification sought by the
Coliectorates. It is a matter of great concern to the Committee that such
a situation is allowed to prevail in the central wing of the organisation res-
ponsible for contributing the maximum revenue to the nation’s exchequer.
The Committec desire that the Ministry of Finance should address them-
selves to the reality of the situation and take appropriate measures for
cvolving a better system of records and prompt and effective way of dis-
posal of the queries from the field formations,

The Committee note that the subject matter was allowed to rest by the
Ahmedabad Collectorate after their reminder dated 20 December  1982.
The Situation clewly warranted the matter to be pursued by the Collector



4]

45

Do.

Do.

C dee e v e v e e o el

at a higher icvel. say. the Member or Chairman, of the Board. However,
this was not done, The Committce are unhappy over this. They recom-
mend that the Ministry of Finance should issue necessary instructions and
cnsure that in such circumsiances the relevant issues are brought to the
notice of the right quarter; through all available channels of communica-

tions .

The Committes regret to note that the Ministry of Finance have not
furnished the requisite data in respect of the similar cases reported from
Bombay Customs House which were referred to in the communications sent

by the Ahmedabad Collectorate. They would like to be informed of the
complete details of such cases.

The Committee note with concern that no efforts were made by the
Customs department to enforce the warehousing bond executed under
Section 59(2) of the Customs Act. 1962 after the importer refused to
honour the demand notice issued consequent upon the recall of the interim
stay by the Delhi High Court.  Disappointingly, no action was taken at the
level of the Ministrv/Board also after the matter was brought to their notice
by Audit in Julv 1987. to examine whether it was legally possible to have
invoked the warchousing bond so that it would have provided useful lessons
for the future. What has greatly distressed the Committee is that even
though they were informed that the opinion of the Ministry of Law was now
keing sought on the matter, the actual reference made to that Ministry, in
fact. did not touch upon the specific issue at all, it only sought to elicit
the views of the Ministry of L.aw whether the bond could have been invok-
ed for claiming interest on delayed payments of duty. This clearly indi-
catcs the casual approach of the Ministry of Finance to such a vital issue

- —_— o o —— e e —— PO
- s - ~ — e e e— " v —

13



67

Do.

———— | — et s st = e 4 e i e ———— - -

involving substantial revenue and the Committee strongly deprecate it. The
Committee desire that the Ministry should clinch the issue atleast for future
guidance of the ficld formations. The Committee would like to be inform-
ed of the further action taken in the matter,

The Committee note that as per the terms and conditions of the bond
executed and bank guarantees furnished by the company in the case under
examination, the liability of the importer to pay the differential duty was
linked to the outcome of the Civil Writ Petition and that of the banks
to the refusal of the party to make the payment demanded. The Com-
mittee consider it grossly nregular that the department accepted the
bond/bank guarantees which contained such conditions which were totally
against the interest of revenuc and which lent undue advantage to the
importer, As rightly pointed out by the Law Secretary, the payment
obligation ought to have bcen linked to the vacation of the stay. In the
opinion of the Committee, keeping in view the revenue at stake inclu-
sion of a condition linking the payment obligation to the outcome of the
Civil Writ Petition, in the Indian conditions where the inordinate time
taken in such cases is fairly known. was indeed a highly irresponsibie act.
The Committee cannot bu. svspect the bonafides of the Officer who ap-
proved the formats of the bond /bank guarantee and accepted them in this
case. They express their strong displeasure over this and desire that res-
ponsibility should be fixed for the lapses.
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The Committee regret to note that notwithstanding the above, no efforts

were made by the department to exam.ne whether the bond/bank guaram-

tees were capable of being enforced. During evidence, the Committec were
given the impression that the banks concerned had not obiiged to honour
the guarantees after the party had refused to pay the duty, However, from
the copies of the coirespondence scrutinised by the Committee later, it
was seen that the banks concerned had, in fact, not refused to honour
the guarantees. On the other hand, two of the guarantee banks, copies
of whose ccrrespondence were made available to the Conupiitee, had
requested the department to confirm the position.  Similarly, neither the
refusal of the party to pa; the dispute duty nor the question whether
the bond/guarantee could have been enforced, was examined at higher
levels. Even at Ministry level, no exercise was done to find out the
precise legal position after the Audit objections were raised in July
1987. The legal inadequacies/defects in the bondlbank guarantee
had come to light only after the matter was referred at the instance of
the Committee to the Ministry of Law. This is indeed, a very sorry state

of affairs. The Comm-ttee trust that the Ministry of Finance would draw.

necessary lessons and sec to it thai such lapses are not repeated.

An analysis scught to be made by the Committee of the cases where
the department could not enforce bond/bank guaranfees due to similar
situations or otherwisc could not be taken up further due to non-receipt
of adequate data. The Committce are convinced that the procedure and
practice relating to the acceptance of bonds/bank guarantees have to be
examined and reviewed fuither and steps taken to streamline them so as

—— e e
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to obviate recurrence of such cases in future. Suitable guidelines should
also be issued for the citec'ive involvement of higher officers in the ac-
ceptance of bonds/guarantecs and their enforcement,

The Committce hope thit the latest opinion given by the Ministry of
Law on 20 February, 1989 pointing out the deficiencies in the bond/bank
guarantees in the present case, will be circula®d to all concerned for
guidance. They further recommend that the Ministry of Finance in con-
sultation with the Ministry of Law should examine the feasibility «f devis-
ing standard forms for bonds/bank guarantees to be accepted in pursuance
of the orders of courts. The Committee would like to be apprised of
the further action taken i the matter,

The Committce arc greatly shocked to note that in a case totally iden-
tical to the one under examination on vacation of the stay by the High
Court, the department not only enforced the bond and bank guarantees
for realising the diiferential duty. but also made a claim on interest for
the delayed pavment. Pertinently. the same Collector was in charge on
both the occasions. Significantly. while the duty involved in the former
case was Rs. 40.58 lakhs. the revenue at stake in the present one was
Rs. 31.28 crores. The Mimdstry of Finance have not made anv satisfac-
torv explanation for this glaring inconsistencv. This only reinforces the
apprehensions of the Committec that the importer in the present case
received a preferential treatment at the hands of the Customs department.

9¢
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The Committee deplore the application of double standards and desire
that responsibility should be fixed for the same.

The Committee note that there are mo provisions in the Customs Act
whereby the importer could have been permiited to pay duty in instalments
in this case. However. the department acquiesed in the incorrect proce-
dure followed by the importer for the payment of duty of Rs. 31.28
crores in 138 instalments spread over a period of two years resulting in
postponement of the payment of the duty and loss of interest to Govern-
ment. Evidently, this provided ample financial accommodation to the
pariy at the cost of the exchequer., The Ministry of Finance have merely
stated that no formal permission was granted by the department, the im-
potter had done it on his own and it was accepted in the interest of
revenue. The Committee express their severe displeasure over this. The
Committee desire that the Ministyy of Finance should see as to how and
why the irregular practices of the party was allowed to be followed, fix
responsibility for the lapse and i{ake adequate steps to prevent such cases
in future.

The Committee note that the financial accommodation provided by
the Customs department to the importer in the form of accepting the
irregular payment of duty in instalments spreading over 4 period of two
years cost the exchequer a revenue loss of Rs. 3.03 crores as interest at
the nominal rates for violations of the provisions of the Customs Act relat-
ing to warehousing. The amount of interest would have indeed, been far
more at the market commercial rates, The Committee note with great
concern that even then, the Ministry of Finance have thus far not made any
claim to realise the same.

L
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The Ministry of Finance have been harping on two arguments, viz., no
duty is outstanding as on datc ond that the interest stipulations in the
warehousing provisions cannot be invoked in this case. In the opinion
of the Committee both the arguments are not tenable. Firstly, though
no duty is outstanding today, it was in fact, outstanding during all the
years 1982 1983 and 1984, during the period that the party resorted to
irregular piecemeal payments. Secondly, the question involved is not that
of enforcement of the interest provisions relevant to warehousing, The
department had illegally accepted the irregular payments of dutv made in
mstaiments, It was thercfore prudent on their part to claim interest
for the delayed payments by application of pure commercial principles.
The minimum that could have been done was to move an application in
the Court where the Civil Writ Petition is still pending. Unfortunately it
was not done.

What is further astonishing is that in an earlier identical case, the
department had claimed terest from another party towards the delayed
paymerft of duty in instalments. The Ministry of Finance have put
forth the plea that it was earlier done so in pursuance of the objections
raised by Audit. Had it been so. the same principle was applicable
mutatis mutandis in the present case as well.  Flowever, the department
did not choose to do so. Apparently the department had been softer
in their attitude towards the present party. To put it mildly, this is.
highly improper and the Committee deplore it.  The Committee recom-
mend that the Ministry of Finance should now take necessary action to

8¢
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issue a demand notice or move an application in the Court for recovering
te legitimate dues of Government by way of interest from the importer
on account of delayed pavment of customs duty,

The facts stated in the preceding paragraphs clearly bring out several
irrecularities in the case.  The Committee are of the firm view that the
prorer procedures were not followed by the Customs department for
want of either adequate will, proper advice and/or other collateral reasons.
During evidence, the Secretary, M:nistry of Finance (Department of Re-
venue) while admitting the inconsistencies in the procedures (in his words.
‘tf any procedure has been iollowed at all’) had assured the Committee
that a proper inquiry will be made f or identifving and filling up the gaps
wherever they existed and fixing responsibility for the lapses.  He also
had stated that a full report will be furnished to the Committee. Strangely
enough, when asked for the action taken. the Ministry of Finance have
in a note furnished after evidence maintained that no lapse appears to
have occurred, The Ministry have not furnished any further facts so as
to controvert the position submitted carlier. In the opinion of the

Committee, apart from anvthing clse, this would seem to indicate the
Ministry’s lack of seriousness to check such improper tendencies and
punish the guilty. This is indeed a matter of great concern to the Com-
mittee. They desire that the whole case should be thoroughly investigated
with a view to fixing responsibility for the lapses and preventing recurrence
in future. The Committee would like to be informed of the action taken

in the matter.
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The Committee desire that the Ministry of Finance should vigorously
pursue the present case as well as those others relating to the assessment
of imported goods mentioned above through the Ministry of Law and
Government counsel for early listing and expeditious disposal in the
High Courts concerned. They would like to be informed of the further
progress in the case under cxamination ag alsg of the other cases referred

to above.
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