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INTRODUCTION

I, the Chairman of thc Public Accounts Committcc, as authorised by the
Committcc, do present on their behalf this Hundred and Sccond Report
on Paragraph 2.02 of thc Report of the Comptroller and Auditor General
of India for the ycar cnded 31 March, 1992, No. 5 of 1993, Union
Government (Revenue Receipts—Dircect Taxcs) relating to Systcm Apprai-
sal — Asscssment of Rcligious and Charitable Trusts.

2. The Rcport of thc Comptrollcr and Auditor General of India for the
ycar cnded 31 March, 1992, No.5 of 1993, Union Government (Revenuc
Reccipts — Direct Taxcs) was laid on thc Tablc of thc House on
30.4.1993.

3. In this Report thc Committec have found a number of inadcquacics
in the systcm of granting cxcmptions to income of rcligious and charitablc
trusts as wcll as dcficicncics in the cxisting law and its applicability. The
Committcc’s cxamination of thc cascs where the cxcmption have been
allowed to rcligious and charitable trusts has rcvcaled that various
conccssions arc allowed to trusts in rccognition to thc contributions made
by them towards social objcctives. Surprisingly, no cffort has becn madc to
monitor whether the trusts have been fulfilling the objcctives under which
thcy have been cstablished and also for cnsuring that there is no abusc of
the concessions which arc cnjoyed by such trusts. The Committcc have
also notcd that no proper systcmatic cvaluation study of thc working of
thesc institutions has been undertaken by the Ministry during the last tcn
ycars. In thc abscnce of cxistcnce of any cffective system cvolved for
scrutinising the functioning of a largc numbcr of trusts thc Committcc have
not been able to appreciate the rationale for allowing cxemptions to these
trusts, morc so when the amount of revenuc involved in such cxemption is
substantial and whcen the primary object behind grant of such cxemption is
to cnlarge the contributions madc by thesc trusts in supplementing the
work of the wclfarc statc by catcring to thc cducational., medical. socio-
cconomic and rcligious nceds of the people in the country. In the light of
the dcficicncics/shortcomings obscrved in this Report, the Committec have
desired that the Ministry should seriously ponder and look into thc wholc
issuc afrcsh with a vicw to devising a proccdurc for proper and systcmatic
cvaluation of rcligious and charitable trusts so that thosc trusts which arc
not discharging thcir functions in consonance with thc objectives under
which thcy have been cstablished do not cscape any tax liability.

4. The Committce cxamincd thc Audit paragréph at their sitting held on
11.7.1994. The Committcc considercd and finatised the report at their
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sitting held on 25.4.1995. Minutes of the sitting form Part-II" of thc
Report.

S. For facility of rcfercnce and convenience, the recommendations of
the Committee have been printed in thick type in the body of the Report
and have also been reproduced in a consolidated form in Appendix-II of
the Report.

6. The Committee would like to express their thanks to the Officers of
the Ministry of Finance for the co-operation extendcd to them in giving
information to the Committee.

7. The Committee place on record their appreciation of the assistance
rendered to them in the matter by thc Office of thc Comptrolicr and
Auditor General of India.

New Deuin; BHAGWAN SHANKAR RAWAT.
25 April, 1995 Chairman,
5 Vaisakha, 1917 (Saka) Public Accounts Committee.

* Not printed (oae cyclostyled copy laid on the Table of the House and five copies placed in
Parliament Library).



REPORT

ASSESSMENT OF RELIGIOUS AND CHARITABLE TRUSTS
I. Iotroductory

Religious and Charitable Trusts are a manifestation of the instinct of
picty and benevolence of the human race. Almost every country rccognise
the nced to encourage such philanthropy. This recognition has led to
propertics applied to religious and charitable purposes being excluded from
the rulc against perpctuity and cxcmption from Income Tax liabilities. In
India also traditionally philanthropy has played a prominent rolc in
supplcmenting the work of the Government of a ‘Wclfare State’ by
catcring to the socio-cconomic, cultural, medical, educational and rcligious
nceds of the socicty. To cncourage thc contributions of such Trusts in
catcring to the nceds of socicty, tax concessions have been granted to them
under the Indian taxation systcm. Undcr thc Incomc Tax Act, 1961 any
income of trusts and institutions crcated for charitable or rcligious
purposcs, when derived from property held under trust or reccived through
donation to thc corpus of thc trust, and applicd for such charitablc and
rcligious purposes, is cxcmpt from incomc tax subjcct to fulfilment of
certain conditions. Wcalth tax is also not charged on property hcld under
trust or other legal obligations for public purposcs of a rcligious and
charitablc nature. Donors arc given rclicf from incomc tax and gift tax in
respect of donations made to institutions cstablished in India for charitable
or rcligious purposcs.

2. The provisions of thc Incomc Tax Act which bcar upon the
asscssment of rcligious and charitable trusts arc contained in Scction 2(15),
11 to 13, 80(G) and 139(4A) thcrecof. Scctions 11 and 13 of thc Act dcal
with cxemptions available to thc incomc hcld for charitable or rcligious
purposcs on fulfilment of ccrtain conditions rcgarding application, sctting
apart and investment of such incomec.

3. Besides execmption under Scction 11, the Central Government has
statutorily and absolutcly cxcmpted under various sub scctions of
Scction 10 some spccific trusts, associations or institution as also ccrtain
typcs of income having rcgard to their objccts and importance.

4. The Income Tax Act docs not dcfinc a rcligious and charitablc trust.
However, the Indian Trust Act provides a dcfinition to a ‘trust’. Thc
Income Tax Act gives an inclusive dcfinition of thc tcrm ‘charitablc
purposc’ classifying it under four hcads, viz., relicf for the poor, cducation,
mcdical rclief and the advanccment of any other, object of gencral public
utility. As rcgards thc rcasons for not providing .a dcfinition of rcligious

1



2

trust in thc Incomc Tax Act, thc Committcc werc informed that the
conccpt of rcligion is absolutcly a mattcr of faith with individuals or
communitics and thcerrforc it was difficult to definc the rcligious purposc.

Audit Review

5. This Rcport is bascd on Paragraph 2.02 of thc Rcport of the
Comptroller and Auditor Genceral of India for the ycar cnded 31 March,
1992, No. 5 of 1993, Union Govcrnment. (Revenue Rceccipts — Direct
Taxcs) rclating to Systcm Appraisal—Asscssment of Rcligious and Charit-
ablc trusts (Appendix I). The Audit Review sccks to cvaluatc how far the
provisions of Incomc Tax Act, Wcalth Tax Act and Gift Tax Act have
been applicd correctly and whether there is any deficicncy in the provisions
of laws and thcir applicability which may bc taken advantage of to avoid
tax liability through thc dcvices of trusts.

6. The revicw is bascd on a test check of the asscssment rccords of
6133 public charitablc and rcligious trusts conductcd over asscssment ycars
1986-87 to 1990-91, to cxaminc thc grant of rcgistration for incomc tax
purposcs, thc quantum and thc manncr in which incomc had been derived,
applicd, accumulated and invested vis-a-vis the provisions of Income Tax
Act, 1961 and their liability to wcalth tax and gift tax. if any. Thc Audit
revicw revealed mistakes in asscssment, involving tax cffcct of Rs. 11.46
crorcs in 232 cascs.

II. Grant of Exemptions

7. The incomc of an institution, trust or a fund crcatcd for charitablc or
rcligious purposcs can be cxempted under Scction 10 (23C) (iv) and (v) or
Scction 11 of Incomc Tax Act. Somc of the conditionalitics in the two arc
common; but whilc sub-scction 4A of Scction 139 prescribed mandatory
filing of rcturn if thc total incomc of the assessec exempt under Scction 11
is taxablc without taking into account thc provisions of that scction scction,
filing of rcturn in the casc of asscssccs cxcmpted under Scction 10 (23C)
(iv) and (v) would not bc nccessary since the income docs not form part of
the total income. It has pointed out by Audit that in such a situation the
Dcpartment would have no opportunity to cxaminc whcther the con-
ditionalitics have been observed and whether the continuance of cxemption
is justificd. Thc Committcc desired to know thc rationalc in granting
cxemption under two diffcrent scctions, viz., 10(23C) (iv)&(v) and 11 of
Income Tax Act, 1961 to Charitablc and Rcligious Trusts. The Ministry of
Financc (Dcpartment of Revenuc) in a note stated:

“Thc provisions of scction 10(23C) (vi) and (v) covcr (a) funds and
institutions cstablishcd for charitablc purposcs and whihc arc of
importancc throughout India or throughout any Statc or Statcs and
(b) trusts or institutions wholly for public rcligious purposcs or wholly
for public rcligious and charitable purposcs. The purposc of having a
scparate provision for such institutions was perhaps that'thcsc should
not bc subjcct to the requircment of filing annual rcturns of income
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and there should be no time-limit for accumulation of funds in their
case. To begin with, there was no prescribed investment pattern for
the funds of these institutions but, it has been introduced with effect

from 1.4.1989.”

8. The Public Accounts Committee in their 144th Report (1982-83 7th
L.S.) had expressed the view that the institutions granted exemption under
section 10(23C) (iv) & (v) were free from all legislative, judicial and
administrative control of Income Tax law. The Chairman, CBDT had
admitted in evidence that this section should not exist on the statute book
and all trusts should come under the discipline and control of Sections 11
& 13 of the Income Tax Act. The Committee were informed that the
matter was under consideration of the Economic Administrative Reforms
Commission (Jha Commission) and that a decision will be taken in the
light of its reccommendations. PAC had recommended that the question of
deletion of section 10(23C) (iv) & (v) should be taken up without waiting
for the final report of the Jha Commission. However, both the provisions
continue to operate. On an enquiry of the Committee the recommenda-
tions of the Commission on the subject and the action taken thereon. the
Ministry stated:—

(1) “The recommendation of the Economic Administrative Reforms
Commission (E.A.R.C.) on the subject, was as under:—

‘The C.B.D.T. or other authority granting approval for tax
exemption purposes under various clauses of section 10 of the
Income-tax Act should be empowered to revoke the approval where
the circumstances so warrant.’

Elaborating the recommendation, para 36 of the report of the
E.A.R.C. states that”... it is also not possible to avoid giving
recognition to specified public purposes and the institutions set up for
these purposes, through the various clauses of section 10. In fact,
there may be advantage in having specific provisions for particular
categories of institutions, as their claims for exemption would be
carefully examined by the appropriate authorities before they are
recognised..... for the present, at any rate, it seems necessary and
desirable to retain both the sets of provisions” (i.e. both sections 10
and 11). “We will only add that the C.B.D.T. or other authority
which grants approval to an institutions or fund for tax exemption
purposes under one of the clauses of section 10, should be empo-
wered to revoke the approval, either on the basis of a periodical
review or otherwise when circumstances so warrant.”

(ii) On the basis of the observations of the Public Accounts
Committee and the aforesaid recommendation of the E.A.R.C.
clauses (iv) and (v) of section 10 (23C) were amended by the Direct
Tax Laws (Amendment) Act, 1989, with effect from 1st April, 1990,
to provide that a notification issued by the Central Government
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specifying a trust or institution for the purposes of these clauses shall
have effect for a maximum of three assessment years. An institution
has thus to approach the .authorities periodically for rcncwal of
excmption. The affairs of the institution are cxamined at different
stages before granting renewal of exemption.”

9. The Committee enquired how the fulfilment of conditions were
ensured in cases where exemptions had been grantcd under Section 10
(23C) (iv) and Section 10 (23C) (v), from filing of return. In a note
furnished to the Committee the Ministry stated that the approval for
granting excmption from filing of income was accorded only after thorough
cxamination at different levels of the applications made by any trust or
institution for the purpose. The application contains information of total
income of the rclevant assessment year, amount utilised or accumulated for
objects of the trust, dctails of investment and funds ctc. and is accom-
panicd by audited accounts.

10. When asked furthcr whether such excmption was allowed only
retrospcctively and in casc it was also granted prospcctively, how thc
fulfilment of conditions was cnsured in those years, the Min.itry informed
that the seventh proviso to Section 10 (23C) allowed the cxemption to be
granted retrospectively as well as prospcctivcly.

11. The Committcc wanted to know the rcmedics available to the
Department to detect and prevent abuse of tax concessions in such cascs.
In a note furnished, thc Ministry of Finance (Dcpartmcnt of Rcvenuc)
stated that for exemption u/s 10 (23C)(v). thc trust or institution should
be for wholly public religious purposcs or wholly for public rcligious and
charitable purposcs and its affairs should bc administcred or supcrviscd in
the manner so as to ensurc that thc incomc accrued is properly applicd for
objects.

12. According to the Ministry at thc time of granting excmption u/s
10 (23C)(iv) / (v), the objects of thc institution and conditions mcntioncd
above arc considered. The other requirements of law will operatc after
issuc of notification. For this rcason, the notification issucd is conditional
and not absolute. The Ministry ot Law, in its opinion dated 21-10-1992 in
the case of Exhibition Society, while cxamining thc applicability of Sixth
proviso in respect of business, observed that the said proviso will comc
into play only after an institution has bcen notificd and that too to a
limited extent of its business income. The same principle will be applicable
with respect to other conditions specified in Section 10 (23C). However, as
a matter of practice the applicability of all the conditions of Scction is
cxamined bcfore granting of exemption. The conditional notification is
issued to keep further check so that provisions of the Incomc Tax Act may
be invoked if on a later date misuse of trust property comes to thc noticc
of the dcpartment.

13. The Ministry also stated that at the timc of rcnewal of thc
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notification the case is thoroughly examincd at various stages to scc
whcether the trust/institution is complying with the rcquircments of law.

14. The Incame Tax Act provides a separatc exemption under Scction 10
(23A) for specificd income of professional bodies engaged in the control,
supcrvision, regulation or encouragement of professions of law, medicinc,
accountancy, engineering, architecture or such other profession as the
Central Government may notify from time to timec in official gazette.
Clause 23C of Section 10 grants excmption to any income reccived by any
person on behalf of any fund (other than Prime Minister Rclief Fund,
Primc Minister’s aid to students fund) or institution cstablished for
charitablc purposcs which may again bc notified by thc Central Govern-
ment having regard to the objects of thc fund or institution and its
importance through out India or Statc or States. The audit has pointed out
that inspite of this spccific provision, thc Board has been allowing a
general exemption under Scction 10(23c)(iv) to certain profcssional associ-
ations with the result that the income from housc property, incomc by way
of dividend and intcrest and income from rendcering specific scrvices were
additionally exempted. The Committece desired to know about thosc
professional bodics who had bencfitted through gencral cxemption and the
critcria followed in granting cxcmption to thesc bodics u/s 10(23C)(iv)
while cxcmpting others u/s 10(23A). In reply the Ministry stated that:

In the casc of following professional bodics cxcmption ws
10(23C)(iv) was grantcd:

(a) Institute of Chartecred Accountants of India;
(b) Institutc of Company Secrctarics.

The conditions prescribed for obtaining cxemption notification u/s
10(23C)(iv) werc applicd to sce whcther thesc professional bodics
were cntitled to such an cxemption beforc it was granted.

15. Thec Committce further desired to know why it was considercd
necessary to allow a general exemption to incomes of thesc profcssional
bodies w’s 10(23C)(iv) when the Act provides a spccific excmption u/s
10(23A) to ccrtain profcssional bodics. In reply thc Ministry stated:

“There is no cxpress prohibition against grant of Scction 10(23C)(iv)
bencfits to professional bodics covered by Section 10(23A) or other
trusts cxempt w's 10(21), 10(22), Section 10(22A) so long as thc trust
satisfies the conditions of Scction 10(23C)(iv) of thc Act. Sincc the
word “charity” as defined in Scction 2(15) has a very wide connota-
tion, as it includes any object of gencral public utility. Certain
organisations which arc covered by scction 10(23A) or 10(21) or
10(22) or 10(22A) will also be covcred by Scction 10(23C)(iv). The
organisation can choose whichever scction in the LT. Act it wants.
This is also thc judicial pronouncement vide C.ILT. Vs Bosotto
Brothers : 8-ITR-41(Mad.).”



16. Further, the Committce desircd to know the rational of having a
specific Scction 10(23A) for professional bodics alonc when the objects of
a profcssional bodics can bc considéred within the purview of a charitablc
purposc cntitling it to thc bencfit of Scction 10(23C)(iv). The Ministry
Stated:

Clausc (23A) of Scction 10 was inscricd by the Financc (No. 2) Act.
1965 with rctrospective cffect from 01-04-1962. Clausc (23C) was
inscrtcd with cffcct from 01-04-1976 by Taxation Laws (Taxation
Laws Amcndment) Act, 1975. The Ministry of Law in thcir carlicr
opinion, adviscd that the special provisions of Scction 10(23A) would
prevail over the gencral provisions of Scction 10(23C)(iv). Now the
Ministry of Law in its latcst opinion have obscrved as under:

“It is not difficult to cnvisagc a situation where the objects of an
institution may, in addition to bcing objccts of profcssion. be
rcgarded as charitablc purposc within thc mcaning of Scction
2(15). By pursuing such charitablc objcct. an institution bccausc
of its pursuing thc objccts rclating to that profcssion would be
governed ws 10(23A) as wcll as it might bc acovcred ws
10(23C)(iv). Thc fact that the institution is governed by Section
10(23A) may not takc it away from cxemption afforded by
Scction 10(23C)(iv)™.

The rationale of rataining thc carlicr spccific provision is that there
may bc profcssional bodics which do not come undcr the purview of
Scction 10(23C)(iv) on the grounds that thcy have not been cstab-
lished for charitablc purposcs.™

17. During thc coursc of cvidence the Committec desircd that an
authoritative opinion of thc Ministry of Law on the matter be sought.
Rcepresentative of the Board undertook to consult the Attorney-General in
this matter. In a subscquent note furnished to the Committce, the Ministry
statcd that the matter had been referred to the Ministry of Law for their
opinion and rcply was awaited.

III. Non-filing/Late-filing of Returns

18. Undcr Scction 139(4A) of thc Incomc Tax Act cvery person in
reccipt of income derived from property held under trust wholly for
charitable or rcligious purposcs is required to furnish a rcturn of such
incomc, if the total income, without giving cffect to the provisions of
Scctions 11 and 12, cxcceds the maximum of the amount which is not
chargcablc to income tax.

19. Audit has noticcd that in 3 cascs asscssable in Kcrala and Karnataka
charges involving 13 asscssment ycars, there was cvidence available with
thc dcpartment that the trust had asscssablc incomc. and yet they were
cither not furnishing their rcturns or their income had not been correctly
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assesscd. The department did not take any action to call for the rcturns/
revised return. in the absence of any such rcturns, it could not be cnsurcd
that the trusts had been correctly assesscd to tax. In casc of non-filing and
late of rcturns, penal provisions like charging of intcrest under scction 234-
A, lcvy of penalty undcr scction 272 A and prosccutions procceding undcr
section 276cc can be invoved under the Act.

20. On bcing askcd by thc Committce to furnish statistics rclating to the
total number of trusts rcgistcrcd with thc income tax authoritics and the
number of trusts filing rcturns in respect of cach charge during asscssment
ycar 1992-93, thc Ministry furnished thc following information:

S.No. CC/DIT Charge No. of Trusts No. of
Rcegistered Trusts filed

Rcturns

during

1992-93

1. DIT (Dclhi) 9305 2687
2. DIT (Bombay) 28861 8573
3. Hydcrabad 2191 1006
4. Cochin 1467 946
S. Lucknow 598 693
6. Chandigarh 2051 749
7. Kanpur 1442 856
8. Bhopal 441 322
9. Patna (NER) 569 693
10. Jaipur 161 340
11. Pune 9878 1823
12. Calcutta (DIT) on GIR 4772 3240
13. Bangalorc 13958 1794
14. CC Tamilnadu 1607 1546
15. Ahmcdabad 14773 11517
16. DIT (Madras) 4119 3265
17. DGIT (IVN.) Bombay 6 6
TOTAL: 96199 39756

21. From thc abovc statistics furnishcd by thc Ministry rclating to the
total numbcr of trusts rcgistcred and the number of thosc filing rcturns in
cach charge during 1992-93, thc Committcc could not asccrtain whether all
the trusts were filing rcturns or not or whcether unrcgistered trusts were
also filing rcturns as thc Committcc noticed that in some charges for
examplc Lucknow and Jaipur charges, thc number of rcturns filed had
been shown as much higher than the registered trusts under respective
charges. Similarly, in other charges thc numbcer of rcturns filed were much
less than the trust registcred under respective charges. On being asked by
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the Committee to givc thc cxact number of trusts rcgistcred and those
filing rcturns, the Sccrctary (Revenue) during cvidence stated that from
the look of thc data it appcarcd that either the number of trust registered
or the rcturns filed were not correct. It may be possiblc that more than
onc rcturn might have been filed by the trusts or thc number can be of
morc than one ycar. He further undertook to supply the cxact numbers
later on. The Ministry failed to furnish this information.

22. The Committee further cnquired to know the position about those
trusts which wcre not filing rcturns. In reply the represcntative of the
Board stated:—

‘There are certain cascs where trusts are not filing rcturns, where
they are not rcquired to do so. There are recognised under section
10 as they arc being cxempted. Therce is no obligation on their part
to filc the rcturn of income. Then there arc certain institutions
which do not have taxablc income which nced not file the return of
income. Most of thesc trusts may be small trusts which have an
incomc of less than Rs. 28,000 or 30,000/~

23. The Committcc also noticed that large number of trusts registered in
Metropolitan citics were not filing their rcturns. On being asked whether
thc dcpartment had conducted any enquiry on the rcasons thercfor, the
represcentative of the Board stated during cvidence that there were certain
catcgorics of trusts which were not filing their returns of income and it was
being looked after by the Chicf Commissioncrs. This information could be
furnishcd after getting it from thc Chicf Commissioncrs.

24. In their subscquent note furnished to the Committce, the Ministry
statcd:—

The factors for non-filing of rcturns arc:—

{a) The incomc of trusts solcly existing for cducational and mcdical
rclicf purposc is cxcmpt under section 10(22) aiid 10(22A) respec-
tivcly of thc Incomc-tax Act and are not rcquired to filc their
returns of incomc;

(b) A number of trusts though rcgistcred undcer scction 12A of the
Income-Tax Act, may not bec carrying on any activity and bcing
dormant do not file returns;

(c) Trusts whosc income is bclow taxable limit (beforc giving cffect
to Scction 11 & 12 of thc IT Act) arc not rcquired to file their
rcturns;

(d) Trusts notificd under Section 10(23C) (iv)/(v) of thc Income
Tax Act arc not rcquired to file rcturns.

25. On being asked whether un-registered trusts arc also filing returns
and if so, their number in cach charge and the procedurc adopted by the
Dcpartrucnt in entertaining the returns filed by these unrcgistered trusts.
thc Ministry replicd:—
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“A total of 1056 unregistered trusts have filed their returns. In most
charges they are being assessed in status of ‘Association of persons”
and no exemption ws 10 and 11 of the Income Tax Act is being
granted to them.” @

26. The Committee further desired to know the number of trusts
registered during 1993-94 and how many of them have filed the returns,
the Ministry stated:—

«*Total number of trusts registered during 1993-%......... 4323
Returns filed .....coovnvriiviiiiiiic e 1953

27. Under Section 10(22) exemption is granted to any income of a
university or other educational institutions existing solely for educational
purposes and not for purposes of profit. Likewise under section 10(22-A)
any income of a hospital or an institution which has been set up for the
reception, treatment, convalescence or rehabilitation of persons requiring
" medical attention is also exempt from income tax if such hospital or
institutions is existing solely for philanthropic purposes and not for
purposes of profit.

28. The Audit has mentioned a case of public charitable Trust in Tamil
Nadu charge which was formed with the main object of providing medical
relief to the poor & needy in and around a metropolitan city. However,
during the previous years relevant to the assessment years 1988-89 &
1989-90 only 19 & 143 poor patients were treated. The cost of treatment
provided to the poor patient during the previous year relevant to 1989-90
was reported to be Rs. 19.15 lakhs as against the total collection of
Rs. 342.43 lakhs. Till the assessment year 1987-88 the assessments were
completed after allowing exemptions of its income under section 11 & 12.
For the assessment years 1988-89 & 1989-90, the entire income of the trust
was treated as exempt under section 10(22A) & the assessments completed
accordingly. According to Audit since the institute was being run on a
commercial basis, the assessee trust could not be excluded under section
10(22A). Further as the conditions regarding application and accumulation
of income as laid down in under section 11(1)(a) & 11(2) were not satisfied
and in the absence of report of Audit of-its accounts as required under
section 12A (b) the income of the trust could not also be exempted under
section 11 & 12. Tax due on the income of the assessee after making
necessary adjustments of expenditure on depreciation and difference in
foreign exchange rate worked out to Rs. 57.96 lakhs for the assessment
years 1988-89 and 1989-90.

29. When the Ministry was asked to comment regarding the irregularity
mentioned above, they informed the Committee that there is no require-

*These figures do not include the statistics of CCIT, Chandigarh and DIT (Exemption),
Madras from where information is being collected.
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ment under the law for hospital or other institutions rcfcrred to in section
10(22A) to file their returns of income voluntarily. The trusts referred to in
section 11 have to file their returns of income on account of the specific
provisions to this effect contained in section 139(4-A). whcre a hospital or
institute does not satisfy the conditi®ns of section 10(22-A) and its income
is above the taxable limit the law requires such a hospital or institution to
file its return 6f income. Failure to file returns in such cascs attracts
charging of penal interest under section 234A and prosccution under
section 276 cc of Income Tax Act. If the institute makes false claim of
exemption under scction 10(22A), it is liablc to prosccution under section
277. These deterrent provisions arc meant to ensurc that thc concessions
provided under the IT Act arc not abuscd.

30. In the instant casc of Madras Mcdical Mission. thc bencfits were
grantcd under scction 10(22A) by thc Assessing officers. It was the
Revenue Audit which objected to grant to total cxcmptions to the trust
under section 10(22A). The audit objection was not accptcd on thc ground
that term philanthrophy as referred to in the section docs not mean frec
trcatment. Remedial action was taken undcr section 263 of IT Act, 1961
by thc Commissioncr of incomc tax only as a prccautionary mcasurc but
ITAT has restored the benefit of section 10(22A) to the trust.

31. When asked to elaborate as to whcther there were a large number of
such cases, the Ministry stated:—

“There arec a very large number of hospital trusts, convalcsccnce
homes, organizations offering medical treatmcnt/aid which prima-
facie enjoy benefits of section 10(22A) like thc casc of Madras
Medical Mission. Howcver, it was not possiblc to compilc a
comprehensive list of trusts cnjoying benefits of scction 10(22A) as
they are not liable-to file rcturns of income™.

32. Since it is not mandatory for the institutions mentioned under section
10(22) & 10(22-A) to file rcturns, thc Committec wantcd to know if the
Department did not considcr it fit to amcnd section 10 of thc Incomc Tax
Act. The representative of the CBDT stated:

“It is.one of the suggcstions which has been thought of. Every trust
which has been registered and which is recogniscd under Sections 11
and 12 is under compulsion to file this return of income. Trusts and
organisations which have been recogniscd under Section 10(23C)
(v) and (v) get their affairs looked into by a periodical cvaluation
that is once in threec years. The only arca whcre wc arc not in a
position to systcmatically cvaluatc the performance of the trusts is
thc educational institutions and the hospitals undcr Scction 10(22)
and Scction 10(22A). Even here the Act permits the Dcpartment to
issue notice under Section 142 and call for rcturns and dctails,
conduct a survey and insist on thc filing of a rcturn of incomc.
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Whether. we can also include these institutions covered under
Section 10(22) and Section 10(22A) alongwith those institutions
recognised under Section 11, to file returns is being examined.”

33. The Secretary (Revenue) added:—

“It certainly requires a second look, p. rticularly looking to the fact
that a number of institutions are comi..g forward for exemption.
Many of the Stock Exchanges are coming forward for this. They are
all saying that they are not distributing any dividend. As sometime
back some hon’ble Member mentioned that hospitals can also get
exemption. So, these are quite complex issues from the point of
view of tax laws which will have to be looked into. I do agree that
this will have to be looked into and examined.”

IV. Assessment of Religious and Charitable Trusts

34. Audit has pointed out that assessment of trusts carlier done as
scrutiny cases under section 143(3) were brought under the purview of
summary assessment scheme without any monetary restrictions from April,
1988. The statutory preconditions under sections 11, 12 and 13 of Income
Tax Act are necessary to be examined by the assessing authorities so as to
ensure that the legislative intent in giving tax relief to the public trusts are
not abused. However, the Department has, by and large, been processing
the trust asessments in a summary manner accepting the returned income
without independently applying the provisions of sections 11, 12 and 13 of
the Act, to the public religious and charitable trusts or institutions. Since
trusts can get immunity from taxation only on fulfilment of certain
statutory conditions, assessments done under the summary scheme leave
no scope for the asessing authorities to examine these aspects. Audit has
further pointed out that in West Bengal charge assessments completed
during assessment years 1989-90 and 1990-91 under summary assessment
scheme numbered 2513 & 4371 as against 282 & 328 done under scrutiny.
The percentage of scrutiny assessment was 7.6% in the assessment year
1989-90 & 5.7% in the assessment year 1990-91. The bulk of the
assessments (93 to 95%) was completed in a summary manner under
section 143(i) of Income Tax Act. Moreover, cases processed under section
143(i) were found to have been re-opened very sparingly for scrutiny.

35. The Committee desired to know the reasons that prompted the
Government to bring the assessmeats of trusts from scrutiny to summary
assessments from April, 1988 onwards, In a mnote furmslled to the
Committee, Ministry stated:—

“Inwewofthemcreadn;volu&eofworknnd!hem
manpower comstraints, a conscious decision was taken to include
assessments of trusts under Summary Asscssment Scheme. This was
within the object of paying more stteation to bigger cases of trusts.”
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36. The Committee further desired to know as to how do assessing
authorities ensure that the statutory conditions under Income Tax Act are
complied with by all the trusts for getting immunity from taxation while
assessing the trusts under Summary Assessments Scheme. In a written
reply, the Ministry stated:—

“Trusts having income more than Rs. 50,000~ before giving effect to
the provisions of section 11 and 12 are required to file audited
report in Form 10-B. The Audit Report, inter-alia, includes all
conditions and information which are necessary for allowing exemp-
tion. Similary, the Income Tax return Form 3-A in which person
claiming exemption under Section 11 contains columns seeking
information about the amount of income applied or accumulated for
charitable or religious purposes, amount if any, chargeable to tax
due to non- compliance to provisions of Sections 11 and 13 and
investment of Trust funds to show compliance to Section 11(5) and
Section 13 (1) (d). Thus, there are adequate safeguards to ensure
that eligible trusts have fulfilled all conditions for being given
benefits of Section 11 even were assessments are completed under
Section 143 (1) (a).”

37. The Committee were further informed that:—

“The Income Tax return Form 3A, in which person claiming
exemption under Section 11 files the return, contains columns
seeking following information:— )

(i) the amount of income applied or accumulated for charitable or
relgious purpose and amount, if any, chargeable to tax due to
non-compliance to provisions of Section 11 and Section 13.

(ii) Information regarding investment of trusts funds to show
compliance to Section 11 (5) and Section 13(1) (d).

(iii) The return to be accompanied by Audited report if the trust’s
income exceeds Rs. 25,000-*. The Audit report should be
furnished in prescribed Form 10-B certified by the Accountant
that accounts give a true and fair view of profit and loss and
the state of affair of the institution or trust.

(iv) The Auditor’s report in Form 10-B indicates application or use
of income or property for the benefits of persons referred to in
Section 13(3).

(v) Where trust seeks to accumulate its income, it has to give a
notice under Section 11(2) in Form 10 specifying the purpose
for which accumulation is sought and the period of accumula-
tion.

(vi) The person filing the return has to verify that information
given is complete and correct in all respects. If the person
makes a false statement in his return or its accompanying
form, he will be liable to be prosecuted under Section 277 of
the Income Tax Act.

*Increased to Rs. 50,000~ w.c.f. 1.4.1995 (AY 1995-96) by amending 12 A(b) to Finance Act,
1994,
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It was statcd that all the above provisions arc adcquatc to
monitor even cascs completed under Section 143 (1) (a) and an
Assessing Officer will not confer the benefits of Scction 11 unless
thc above conditions arc fulfilled. Thus, sufficient safcguards cxist
to cnsure that thc concessions arc not misused cven in cascs covered
under Section 143(1) (a).”

38. The Committcc further desired to know whether the scope of
Scction 143(1) (a) is widc cnough to takc care of all conditionalitics of
grant of cxcmption to charitable and religious trust. In a subsequent notc
furnishcd to the Committce, thc Ministry stated:—

“Regarding the scopc of scction 143(1) (a) Circular No. 689 dated
24.8.1994 has bcen issued by thc Board wherein it has becn
cxplained that an incorrect claim, if such incorrect claim is as
apparent from the existcnce of other information in the rcturn or
the accompanying account or documents can be disallowed under
Scction 143(1) (a). It can be scen that Form No. 3-A and
Anncxures thercto and also the format of Audit rcport viz. Form
10-B have bcen so designed as to bring out any violations of all
csscntial conditions for grant of cxcmption to charitablc and
rcligious trusts. It is, thercforc, felt that the scope of Section 143(1)
(a) will take in its ambit any claim which is not in accordancc with
law.”

39. The Committce turther asked during cvidence whether the Dcepart-
ment scrutinises all the trusts which have filed the rcturns. In reply the
represcntative of thc Board stated:—

“Every rcturn that comes in from a trust is subjccted to scrutiny
undecr Scction 143(1) (a) for prima facie assessment. A rcturn from
a trust is not complcte unless the Chartered Accountant’s rcport is
attached alongwith the rcturn of incomc. Previously, the limit was
25,000~. Now, it has becen increascd to 50.0004. The Chartered
Accountant’s rcport, which has to be encloscd, gives full dctails
rcgarding the functioning of thc trust; the investment pattern the
trust has followed; whether the trust has uscd its incomc for the
statcd objectives; whether there has been any dcfault ctc. All thesc
will enablc thc processing ITO to look into it and makc a prima
facie assessment. In casc there arc some variable fcatures noticed,
then that case would be picked up for scrutiny and an asscssment
made.”

40. On being asked further as to the number of rcturns that have been
scrutiniscd out of the 39756 returns filed by trusts during 1992-93 and the
yardsticks followed by the Dcpartment in scrutinising thcse rcturns, the
rcpresentative of the Board stated:—

“We have this corpus donation excceding Rs. five lakhs. There arc



14

casecs where forcign donations have come to the trust; thcre arc
cases where the donations exceed Rs. 25 lakhs: where the assets of
the trust arc more than Rs. 50 lakhs. There are cases whcre we
have conducted some scarch operations in rcspect of thc trust.
There are cascs involving accumulation of funds for 10 years and so
on. There are violations in the investment pattcrn under Scction 11
and in the administrative pattern under Section 13. In addition to all
these cases which are scrutinised, we pick up another five per cent
_of the cases for scrutiny.?

41. However, in thcir subsequent notc furnished to thc Committcc, the
Ministry have mentioned the guidelines formulated for sclection of trusts
cases for scrutiny during financial year 1994-95 as under:—

“Under the general guidelines for selection of cases for scrutiny

during the financial year 1994-95, as arc applicable to all cases

(including thc trust cascs), the following asscssments arc to bc

compulsorily scrutinised:—

(i) All assessments involving scarch and seizure and survey under
section 133 A;
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