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I, the Chairman of the Public Accounts Committee as authorised 
by the Committee, do present on their behalf this Forty-Fifth Re- 
port of the  Public Accounts Committee (Sixth Lok Sabha) on 
Paragraph 20(a) of the Report of the Comptroller & Auditor Gene- 
ral of India for the year 1973-74, Union Government (Civil), Reve- 
nue Receipts, Volume 11, Direct Taxes, relating to Incorrect Grant 
of Export Incentives. 

2. 'The Report of the Comptroller & Auditor General of India 
for the year 1973-74, Union Government (Civil), Revenue Receipts, 
Volume 11, Direct Taxes was laid on the Table of the House on 
9 May, 1975. The Public Accounts Committee (1976-77) examined 
the paragraph 20(a) relating to Incorrect Grant of Export Incen- 
tives at their sitting held on 17 November, 1976, but could not finalise 
the Report on account of. dissolution of the Lok Sabha on 
18 January, 1977. The Public Accounts Committee (1977-78) 
considered and finalised this Report a t  their sitting held on 
6 December, 1977. The Minutes of the sittings f o r b  Part 11" of 
the Report. 

3. A statem2nt containing conclusions/recommendations of the 
Committee is appended to this Report (Appendix). For facility of 
reference these have been printed in thick type in tha body of 
the Report. 

4. The Committee place on record their appreciation of the com- 
mendable work done by the Chairman and Members of the Pub- 
lic Accounts Committee (1976-77) in taking evidence and obtaining 
information on this Report. 

5. The Commit t~e  also place on record their appreciation of the 
assistance rendered to them in the examination of this paragraph by 
the Comptroller and Auditor General of India. 

6. The Committee would like to express their thanks to the 
Department of Revenue and Banking (now Department of Re- 
venue), Ministry of Finance for their cooperation extended by them 
in giving information to th? Committee. 

NEW DELHI; C. M. STEPHEN, 
December 9, 1977 Chairman, 

- -- -- . - - - -. 
Agrahayana 18, 1899 (S) Public Accounts Committee. 
-- -- 
*Not printrd. Onr Cyclostylrd copy laid on the Tablr of the H o w  and five ropics 

placrd in  Parliarncnt Library. 



REPORT 

INCORRECT GRANT OF EXPORT INCENTIVES 

Audit Paragraph 

1.1. As an incentive to the development of export markets for 
Indian goods on a long-term basis the Finance Act, 1968 introduced 
section 35-B in the Income-tax Act, 1961 with e fMt  from 1st April, 
1968 providing for a weighted deduction, in determining the taxable 
income from business, of one and one-third times the actual expen- 
ses incurred after 29th February, 1968 by domestic companies and 
other non-corporate tax payers resident in India, to promote the 
sale outside India, of any goods, services or facilities dealt in or 
provided by them in the course of their business. While introduc- 
ing the provision, the Finance Minister had stated: 

"As part of the measures designed primarily to assist export 
promotion,. . . . I  propose also to provide for the grant of 
an Export Markets Development Allowance to tax payers 
other than foreign companies at the rate of one and one- 
third of the revenue expenditure incurred for the deve- 
lopment of export markets." 

1.2. The expenditure qualifying for the weighted deduction is 
that incurred by the assessee on a long-term basis w h l l y  and 
exclusively on certain specified activities exercised outside India. 
The activities specjsed include, inter alba, diistribution, supply or 
provision outside India of such goods, services or facilities and main- 
tenance outside India of a Branch Office or agency for the promotion 
of the sale outside India of such goods, services or facilities. 

1.3. The concession was intended, primarily for development of 
export markets. Its benefit, however, was obtained also by cer- 
tain assessees who had not exported any goods or services but who 
by the nature of the operations of their business were operating in 
foreign stations long before the new section came into force. 

(a) Thus in the case of an air transport company, the 
weighted deduction was allowed in the assessment y w  
1970-71 in respect of commission paid to other international 



airlines for honouring the assessee company's tickets on 
sectors flown over their flights. The erroneous allowance 
resulted in excess computation of loss by Rs. 1,35,26,907. 

[Paragraph 20 (a) of the Report of the C&AG of India 
for the year 1973-74, Union Government (Civil, 

Revenue Receipts, Vnl. 11, Direct Taxes] 

1.4. According to Section 35-B (1) (a)  of the Income-tax Act, 
1961, introduced from 1 April, 1968, domestic companies and other 
non-corporate tax payers resident in India, who in our expenditure 
after 29 February, 1968 under specified heads for development of 
export markets for Indian goods on a long term basis are entitled 
to an allowance in t h  computation of their taxable profits. This 
allowance consists of a weighted deduction of an  amount equal to 
1-!/3rd times the amount of the expenditure incurred during the 
previous year (From 1973-71, it is 1 -  2 times the expenditure in- 
curred: after 28 February, 1973 in the case domestic companies in 
which public are substantially interested). 

1.5. The expenditure referred to above is that incurred wholly 
and exclusively, on: 

(i) advertisement or publicity outside India in respect of 
the goods, services or facilities which the assessee deals 
in or provides in the course of business; 

(ii) obtaining information regarding mark?ts outside India 
for such goods, services or facilities; 

(iii) distribution, supply or provision outside India of such 
goods, services or facilities, not being expenditure incur- 
red in  India in connection therewith or expenditure 
(wherever incurred) on the carriage of such goods to 
their destination outside India or on the insurance of such 
goods while in transit; substituted by Finan-e Act. 1970, 
19 of 1970 (retrospectively). 

(iv) maintenance outside India of a branch, office or agency 
for the promotion of the sale outside India of such goods, 
services o r  facilities; 

(v) preparation and submission of tenders for the sllpply or 
provision outside India of such goods, services or facilities, 
and activities incidental thereto; 

(vi) furnishing to a person outside India samples or technical 
information for the promotion of the sale of such goods, 
services o r  facilities; ... a 



(vii) travelling outside India for the promotion of the sale out- 
side India of such goods, services or facilities, including 
travelling outward from, and return to, India; 

(viii) performance of services outside India in connection with, 
or incidental to, the execution of any contract for the 
supply outside India of such goods, services or facilities; 

(ix) such other activities for the promotion of the sale outside 
India of such goods, services or facilities as may be pres- 
cribed. 

1.6. Section 35-B was amended by the Direct Taxes (Amendment) 
Act, 1974 to increase from 1-1/3 to 1 )  times the weighted deduction 
in respect of qualifying expenditur? incurred by widely-held domestic 
companies after 28 February, 19'73 The reasons for enlarging the 
scope of this concession were given by the then Finance Minister in  
his Budget Speech for the year 1973-74. An extract from the said 
speech is reproduced below: 

"Honourable Members will agree with me that it will be a 
playing proposition for sizeable develqpmcrll expenditure 
to be incurred in developing exports partic*~ltlrly of now 
traditional products. At pre;ent esp2nditdre on export 
market development is deductible for tax purposes to the 
extent of 133.3 per cent of actual costs. In view of the 
great importance of promoting our exports, 1 propose to 
increase the weighted deduction to 150 per cent in the 
case of widely held comp'anies." 

1.7. Giving reasons for  the aforesaid amendment under which the 
quantum of weightage deduction was increased. the Department of 
Revenue and Banking have stated in a note that: 

"The amendment was sponsored by Government as it was felt 
that a larger outlay on the development of foreign markets 
will help promote India's exports. This has been the 
experience of various agencies connected with export ppro- 
motion. India being a newcomer in the international 
market for manufactures has to face stiff competition from 
other already established exportel's. To familiarise the 
market with Indian products, it is necessary for each ex- 
porter to undertake expenditure on promotion, publicity, 
product adaption, etc. Such expenditure has to be substan- 
tial bezause of the nature of international competition. 
Since the total benefit in terms of export promotion accru- 
ing to the country would be much 1:irger than the benefit 



accruing to each individual exporter due to these expendi- 
tures, i t  was felt necessary to give a larger weighted al- 
lowance as a deduction." 

1.6. On being asked whether any detailed study was made before 
making the amendment in question, the Department of Revenue and 
Banking have intimated: 

"Measures for export promotion are under the continuous study 
of the Ministry of Commerce in cooperation with other 
concerned Ministries. Changes in the various concessions 
given for export promotion are made after careful consi- 
deration and exchange of views between the various 
Minis tries." 

1.3. Another change made by the Finance Act, 1973 was to ex- 
clude from the scope of Section 35B of the Income Tax Act, 1961 
r2trospectively from 1 April, 1968 the operational expenses of assesse- 
es engaged in shipping, air or other transport business. 

Facts of the Case 

1.10. The facts of this case as reported by Audit are that in the 
assessment year 1970-71, Air India International Ltd. (the assessee 
company) had claimed Export Market Development Allowance under 
Section 35B of the Income Tax Act, 1961 to the extent of Rs. 7,18.02,650 
representing 1/3rd of the expenditure of Rs. 21,5407,979 incurred 
on advertisement or publicity outside India (Rs. 2,76,48,832), obtain- 
ing information regarding markets outside India (Rs. 18,563), provi- 
sion of an International Air service (Rs. 16,75,34,364) and the main- 
tenance outside India of branch offices or agencies for the promotion 
of the sale outside India of Air India's services (Rs. 2,02,06,220). The 
allowance in respect of the said four items was claimed under sub- 
clauses (i), (ii), (iii) and (iv) respectively of Section 35B (i) (b). 
The original return containing this claim was filed on 13 December, 
1970. Subsequently in a revised return filed on 25 August 1972, the 
company claimed an additional allowance under this Section of 
Rs. 1,3526,907 representing 1/3rd of the expenditure of Rs. 4,05,80,693 
incurred on "booking agents' commission" paid to other International 
Airlines honouring Air India's tickets on sectors flown over their 
flights. This additional claim was made under sub-clause (iii) of 
Section 35B(i)(b). l t  was allowed by the Income Tax Officer in 
the assessment made on 17 March, 1973 under sub-clause (iv) of the 
said Section. .As the said sub-clause (iv) covers only the expenditure 
incuned on the maintenance, outside India, of a branch omce or 
agency and expenses incurred on that account by Air India had been 



taken into account in the original claim, the acceptance of the addi- 
tional claim which did not, in any case, represent expenditure in- 
curred on the maintenance, outside India, of any branch office or 
agency was not correct. The claim could not also be allowed under 
any other sub-clause of the Section as the Commission paid to other 
international Airlines was in the normal course of trade and was not 
any export promotion expenditure as specified. The incorrect allow- 
ance has resulted in an excess computation of loss of an equal amount 
viz. Rs. 1,35,26,907. 

1.11. In their reply dated 9 May, 1975 to Audit, the Ministry have 
stated that the audit objection has been accepted in principle. 

1.12. In their further reply dated 13 June, 1975, the Ministry have 
intimated that the assessment in question has been set aside by the 
Commissioner of Income T a s  under Section 263 of the Income-tcix 
Act, 1961 and the Income Tax Officer has been directed to frame the 
assessment d e  novo. 

Qualifying Expeptditzlre f o r  grant of Export Illarket Development 
Allowance 

1.13. Break-up of the expmditure in respect of which the Export 
Market DeveJopment Al1ov:ance (MEDA) had been granted, year- 
wise, to Air India is given below: 
-. .- . - ~. - .- - - . - . . - - - -. -- - --- - - . . - - 
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I tl) Figure rrpresmts u p c n d i t ~ ~ l  r ( J I ~  uaflrc a ~ r d  salts. 
;e) Includm booking agency comrniasiorl on which deduction not u l l o ~  cd. 



Weighted Deduction on Booking Agency Comn~ission 

1.14. The Committee were informed tha't under sub-clause (iv) of 
Section 35B of the Income Tax Act, 1961, Air India had claimed 
weighted deduction an the following expenditure incurred by them 
on booking agency comn~ission: 

Amount of 
expcnditurr 
(Ks.) 

1968-69 . . . . Nil 

1!)7o-71 . . . . . j.o~.Ho.tirj:3 \ \ ' i t l~d raw~ 1)) order datrcl t3-8-1c~j5 111 
pursuancr of C ~ o ~ ~ ~ ~ i ~ i s s i o ~ i r r ' s  c I (!( I 
~ ~ n d e ~ ,  Srction 263 dacrd I 3-3-1975. 

. , 5.~4.;1.500 Sot  all~wwi 10 lw adtlrd to\~ascls qua1ifyir.g 
r s p r ~ ~ d i n ~ r t  in a~crssrncm~ i 1t1t.1 datt cl 
30-:3-I rJi6 

Sil  Iktcnsiun of tinrr ihr fili11~ 11~. ~.c.turn 
allowrd till 20-1 1-1976. 

-- - - 

1.15. The Committee desired to know the number of new offices 
opened outside India by Air India since 1967-68. In reply, the Drpart- 
ment of Revenue and Banking have furnished the following figures: 

Financial .\sscss- XCJ. <)I. 
Year mrnt nrw I.ocat ion 

\-car 0flic.r-s 
opened 

r 970-7 I . . 1971-72 3 Baghdad. Arcla & Tannark?. 
1971-72 . . 1972-73 2 Coprnhagctn & Doha. 

'I'ripri, Chittagong. 
Hiroshima. 



1.16. Audit paragraph states that weighted deduction allowed to 
Air India under sub-clause (iv) of Section 35B (1) (b) in respect of 
commission paid to other interna.tiona1 Airlines for honouring the 
assessee company's tickeis on sectors flown over their flights was 
"erroneous" and had resulted in excess computation of loss by 
Rs. 1,35,26,907. In this context, the Committee desired to know whe- 
ther there was any ambigility or doubt in regard to the scope of sub- 
clause (iv) and if not how such a big claim for weighted deduction 
was allowed in this case. In reply, the Department have explained 
in a note that: 

"The import of sub-clause (iv) is quite clear. However, the 
Income-tax Officer comnlitted an error of judgement in 
allowing weighted deduction on booking agmcy commis- 
sion. The presence of the word 'agency' appearing 
in sub-clause was p'erhaps mis-understood by the I.T.O. to 
mean that booking agencv commission is entitled to weight- 
ed deduction. He failed to notice that in sub-clause (iv),  
the expenditure eligible for weighted deduction is the 
expenditure on maintenance of an agency, and not agency 
commission. The Income Tax Officer has been warned 
to be careful in future." 

1.17. Asked why this costly mistake could not be detected in Inter- 
nal Audit, the Department have replied: 

"This rase was checked by the Inspector of the Internal Audit 
Part>-. The Inspector appear. to have committed the same 
error, as committed by the Income Tax Officer. The Ins- 
pector has been warned to be more careful in future." 

1.18. The Committee desired to know if the conczssion under 
Section 35B of Income Tax Act, 1961 was at all admissible in the case 
of an assessee who, by the nature of his business. had been operating 
outside India even before the introduction of'that sec'ion as, for 
example, Air India. In reply. the Department of- Revenue and Bank- 
ing have stated in a note: 

"The weighted deduction under section 35B is admissible to 
domestic companies and non-corporate resident assessees in 
respect of qualifying expenditure incurred by them after 
29 February 1968. Hence even where an assessee had 
been operating outside India before the introduction of this 
section, he would get the weighted deduction under section 
35B in respect of the expenditure of the nature mentioned 
in section 35B (1) (b) aftex 29-2-1968.'' 



1.19. The Committee asked if a verification was made to make sure 
that t h e  expenditure on which weighted deduction was claimed by 
Air India in the assessment year 1970-71 was actu:dly spent for the 
purpose for which it was meant. The Chairman, Central Board of 
Direct Taxes, has said in evidence: 

"The review of the facts says i t  was not. I t  is a failure on the 
part of  he assessing officer." 

Rectifiratory Action 

1.20. It  would be seen from the Table in ilaragraph 1.14 that  
weighed deduction erroneously allowed to Air Indla on the cxpendi- 
ture of Rs. 4,05,80,G93 incurred by i~ nn bookinz agency commission 
had since been withdrawn 5 v  Order da!ed 8th August. 1975 in pursu- 
ance of Commissioner's Order dated 13th March, 1975 under Section 
263 of Income-tax Act. 

1.21. As regards expenditure incurred by Air India on booking 
agency Commission during the years relevan' to asst.ssnwn: years 
1971-72 and 1972-73, i t  has been stated: '.in order u ' s  I54  dalcd 24th 
October. 1975 this amount has not been taken into account for 35B". 

1.22 The Commltiee polntcd out that thouglt Sec t~on 35B was 
amended in 1973 and draf? aud i t  p ~ r a g r a p h  was received by the 
Ministry in November 1974 ~ t .c t~f ica t (~rv  action in the case of Air 
India was taken only in 1975 The Committee desired t o  know the 
reasons for this dela~. .  In rcply, t h e  reprcscnta t i~c  of the  Depart- 
ment of Revenue and Bankinq has said in evidence 

"The notice under Section 154 was i ~ s u e d  on 16th .Jsnuary. !975. 
On 20th January,  1975 this hp.s been completed. In fact 
there has been a delay in disposing of this and we have 
called for the explanation of the officrr cowerned and we 
have written to the Commissioner to  find out wha is res- 
ponsible and take appropriate action for the delay " 

1.23. In a note furnished after evidence, the Dzpartment of Reve- 
nue  and Banking. however, have intimated that: 

"The explanation of the Income-'ax Officer conccrncd has s inw 
been received by the  Board along with the recommenda- 
tions of the Commissioner of Income-tas, Eombav City-I 
for  its acceptance. On careful consideration t h ~  recom- 
mendation of the Commissioner of I n c o m e - t s ~  has been ac- 
cepted hy the Eoard and no further  action is being taken." 



1.24. The Committee enquired if the Central Board of Direct Taxes 
had brought to the  notice of the Commissioners of Income-tax the 
change in law made by the Finance Act of 1973 to see that concession 
was withdrawn not only in the case of Air India but also other 
assessees. In reply, representative of the Department of Revenue 
and Banking has said: 

"We have brought to the notice of the Commissioners the 
change in the law brought about by the Finance Actjon 
1973 and we have asked them to review all the cases where 
export mark& development allowance has been given. 
This letter from us is dated 31st August, 1973. We have 
received Reports saying that such a review has been done 
in a number of cases and action taken for rectifying the 
assessmen'ts." 

1.25. In a note furnished after evidence, the Department informed 
the Committee that: 

"As a result of the review of 2499 cases, mistakes have been 
noticed in 26 cases involving likely tax-effect of Rs. 2.31 411. 

Weighted Deduction on Expenditure on Advertisement and 
Publicity abroad. 

1.26. The amount of foreign exchange and revenue earned by Air 
India from assessment years 1966-67 to 1976-77 was as under: 

- - -- --- - 
Foreign Oprratlng 

h c s s m e n t  w a r  exchange revrnuc 
earned Rs  lalbs 
sax rd 
Rs laL1is 

Notes : ( I )  The  figures ~ i \ . e n  in ('01. 2 aboxc. rrflrct not forrip1 rsrhanpc carnrdisax-rd 
and w e  statcd to havc Ix-c.n workrd out on the basis of'a formula app. 
roved by thc Governnwnt oi' India. 

( 2 )  The figures givcr~ ill Col. 3 abovc reflect tlrt. to~a i  oprraring rcvrnur of  
.Air India during r11r resprrtiw lc ,  rs. Thrsr figir~cs a r r  onl? of rcvrnuc 
cnrnrd out uf carriage of pascngcrs, mail, frcigl~t. rxrcss kapga~c.. talpo 
handling charges end rharters. exclutlir~g rrvrrlur rarned on account of 
interest ctc. 



1.27. The expenditure incurred by Air India on advertisement 
or publicity outside India on which weighted deduction was allowed 
to Air India during the assessment years 1968-69 to 1973-74 under 
Section 35B of the Income-tax Act has been given in the Table at 
page 9. 

1.28. Th2 Committee desired to know if there were any ceilings 
on expenditure by Air India on advertisement and publicity abroad. 
In reply, the Department have intimated: 

"Air India is reported to be having blanket permission for in- 
curring adveriisement and publicity expenses out of its 
foreign exchange earnings, hence, they have not made any 
annual claim." 

1.29. Section 37(1) of Income Tax Act stipulates that "any ex- 
penditure (not being expenditure of the nature described in Sections 
30 to 36 [and Section 80 VV] and not being in the nature of capffal 
expenditure or personal expenses of the assessee), laid out or expend- 
ed wholly and exclusively for the purposes of the business or profes- 
sion shall be allowed in computing the income chargeable under the 
head "Profits and gains of business or profession". 

1.30. Rule 6B(1) of the Income Tax Rules 1962 stipulates that: 

"6B (1) The allowance in respect of expenditure on advertise- 
ment shall not in the following cases exceed- 

(a) in respect of articles intended for presentation. Rs. 50 on 
each such article; 

(b) in respect of any advertisement outside India invalving 
payment in foreign currency, the amount covered by 
foreign exchange granted to, or permitted to be acquired 
by, assessee for this purpose under the law relating 
to foreign exchange for the time being in force." 

1.31. According to intimation received from the Department of 
Revenue and Banking, the Income Tax Officer has confirmed that ex- 
pendi ture on advertisement (whether in India or abroad) and ior pre- 
sentation articles, incurred by Air India, did not excesd the limits 
prescribed under Rule 6B (I)  (a) or (b) of the Income Tax Rules. 1962. 

1.32. The Committee asked if the expenditure on which weighted 
deduction was allowed under Section 35B would be subject to Section 
37(1) of the Act. The Financz Secretary has stated in evidence: 

"CYbviously, there is no question of the two sections-applied 
conjointly, one is exclusive of the other." 



1.33. The Chairman, Central Board of Direct Taxes, has clarified 
the point in following terms: 

"It (ie. section 35B) will not be subject to 37 (1). This sec- 
tion is self-contained. I,t clearly enuciates what should 
be allowed and what should not be allowed. We do not 
have to go to any other section for allowing expendi'ture 
under this section." 

134. Asked that if Section 35R was independent of other Sections 
of the Act, did i t  mean that expenditure on advertisement or publi- 
city on which an assessee may claim weighted deduction was not 
subject to Rule 6B which was f r ~ ~ m e d  under another section, viz., 
Section 37, according to whxh  allowance in respect of expenditure 
on advertisement is not to exceed the ,.mount covered by foreign 
exchange granted to or permitted to be acquired by the nssesse?. In  
reply, the Finance Secretary has said in evidence: 

"It is not clear to us as to how Rule 6B comes in. Here the 
expenditure is purported to have been made under sec- 
tion 35B and I am at a loss to fihd out the nexus &tween 
section 35B and Rule 6B because on the face of it, it w o d d  
p r m a  jwie  appear that Rule 6R is in esercise of the 
ponTer under Section 37." 

1.35. The Committee pointed out that Rule 6B apparently re- 
flected policy of the Government that expenditure incurred in 
excess of the foreign eschange sanctioned would, apart from being 
e ~ l  not qualify for any tax concession. The Finance Secre- 
tary has obsen7ed: 

"I would respectfully submit that I don't think that the policy 
of the Government in regard to foreign exchange expen- 
diture should be enshrined in a minor Rule under the  
Income Tax. I would submit that the policy of the Gov- 
ernment should be enunciated in a more prominent 
way and not tucked amray in some obscure Rule in the 
Income Tax Manual." 

1.36. In order to put the point a t  issue in its perspective, repre- 
sentative of Audit has observed: 

"I am just trying to clarify the  issue. The point, raised is, 
whether the limitation ment~oned in rule 6R for the pur- 
pose of allowing advertisement expenditure be applica- 
ble to Section 35B or Sectaon 37 having regard ,to the 
policy of the  Government. Rule 6B says that any ex- 
penditure on advertisement shall not be allowed in excess 



of what fareign exchange has been allowed for that pur- 
pose. I t  is a very legfiimak rule implying that you can- 
not spend abroad more than what foreign exchange has 
been sanctioned to you. Therefore, apart from the tech- 
nicalities and legalities, whether it is Section 35B or Sec- 
tion 37 ( I ) ,  the basic question is if you have been sanc- 
tioned Rs. 1 crore for incurring expenditure apecifically 
for advertisement, could you claim that you have spent 
Rs. 1.5 crores? That is the basic question. That under- 
lines the policy of the Government as beLween Section 
35B and Section 37(1). It is not that the Audit contends 
that they alowed i t  twice. We do admit tha,t they have 
given it under Section 333. Having admitted that, we 
we= wondering whether even under Section 35B, you 
should not claim 1; times the a m o u n ~  sanctioned for you 
to be expended abroad for advertisement or you should 
be allowed more than that. Some other questions will 
also crop up. namely, if the expenditure has been some- 
thing more than what the Foreign Exchange Department 
has allowed, would it not be an offence under the Foreign 
Exchange Regulation Act? Now, we expect that any 
citizen, any company, any national would spwd only that 
amount which has been sanctioned under the Foreign 
Exchange Regulation Act. That is the basic question, 
and this question could probably have been answered by 
the Joint Secretary of Economic Affairs by giving the 
Committee the facts about what was the foreign ex- 
change claimed and allowed for these advertisement and 
publicity expenses in each of the areas. If these facts 
are given to the Committee, the Committee could give 
a judgement whether, under rule 35(B) the amount 
spent has been in excess of the permissible amount sanc- 
tioned to them for being incurred abroad." 

1.37. If Rule 6B did not reflect policy of the Government, the 
Committee asked whether weighted deduction under Section 35R 
could be allowed by income tax authorities on expenditure in- 
curred abroad on advertisement and publicity even if such ex- 
penditure was in excess of foreign exchange sanctioned by Govern- 
ment. The representative of the Department of Revenue and 
Banking has opined that: 

&Rule 6B is based on one pdicy of the Government, as 
Mr.. . . . . . (representative of Audit) has said, about res- 
tricting expenditure on advertisement and Section 3533 



is based on another policy of the Government to see that 
our exports are developed. So, it is a question of which 
policy should be given precedence. Government thought 
that the policy of restricting expenditure on advertise- 
ment should be subordinate to the other policy of en- 
couraging exports." 

1.38. The Committee pointed out that if export promotion were 
to get precedence over foreign exchange regulations, it would mean 
not only that these regulations could be violated with impunity in 
the name of export promotion but also that tax concession could be 
had under Section 35B on foreign exchange spent on advertisement 
or publicity in excess of the sanctioned limit. The Committee en- 
quired if the Central Board of Direct Taxes had given thought to 
this matter from that angle. In reply, the Chairman, Central Board 
of Direct Taxes, has said in evidence: 

"This aspect, I have not carefully examined." 

1.39. Asked if the Central Board of Direct Taxes would examine 
this aspect of the matter, the witness has said: 

"Yes, we will examine it." 

1.40. In a note furnished after evidence, the Committee have 
been informed that this matter has been referred to the Tax, Plan- 
ning and Legislation Branch of the Department of Revenue and 
Banking on 16th November, 1976. 

Effect of EMDA on Exports 

1.41. The Committee enquired whether any machinery was 
available to assess as to whether the expenditure on which weight- 
ed allowance was allowed under Section 35B had actually contri- 
buted towards export promotion or it was merely maintenance ex- 
penditure as hithertofore. The Dep'artment have admitted in a 
note that: 

"There is no machinery available in the Income-tax *pant- 
ment to assess as to whether the expenditure incurred 
has actually contributed to export promotion. In fact, 
the admissibility of weighted deduction is not dependent 
on the result of the expenditure incurred under specified 
heads. Moresoever, several measures have been taken in 
recent years to promote exports of Indian goods and 



materials, o t  which the Export Market Development Al- 
lowance is one. The results of these measures may be 
+seen from the increased earnings from exports year after 
year." 

1.42. As the main abject of introducing the Export Markei Deve- 
lopment Allowance by way of weighted deduction at ',he rate of 1-1 13 
(increased to It w.e.f. 28th February, 1973) of the qualifying ex- 
penditure was promotion of exports, the Committee desired to know 
how it was ensured that this concession was utilised by the assessees 
for the purpose for which it was given and did lead to higher 
exports. Chairman, Central Board of Direct Taxes has stated in 
evidence: 

"There are various types of concessions given by the Ministry 
of Foreign Trade for improving our exports. This is only 
one of such incentives. So it is no: possible for us to say 
that  because of this particular provision there has been 
improvement in export. To what extent the irnprove- 
ment has been caused by this incentive alone it is w r y  
difficult to say." 

1.43. Asked whether the Ministry of Foreign Trade gave any feed- 
back reports to the Department of Revenue and Banking on how far 
the export incentive given in the form of tax concession had been 
recompensated by improvement in the economy of our country, the 
witness has replied in the negative. 

1.44. The Committee wanted to know how the Department of 
Revenue and Banking could continue giving the Export Market 
Development Allowance without caring to find out its impact on 
country's exports. In reply. the witness has said in evidence: 

"My rale is limited to see that the expenditure claimed by the 
assessee falls within the four corners of the law. If some- 
body spends Rs. 10 lakhs which according to thc provision 
of the law is admissible and in the course of the next 
year o r  two he does not improve his quantum of exports, 
I cannot deny him the concession." 

l.&. The Committea note that in the present case Export Markets 
Development Allowance amounting to Rs. 1,35,%,907 representini: 
1/3rd of the of Rs. 4,05,80,693 incurred by Air India on 
booking agency commission paid by it to other Internaiional Airlines 
for honouring Air India's tickets on sectors flown over their flights 
was allowed by the assessing officer in the assessment year 1970-71 



under Clause (iv) of Section 35B of the Income Tax Act. Audit ob- 
jected to this allowance on the ground that sub-clause (iv) covers 
only the expenditure incurred on the maintemance outside India, of 
a branch offlce or agency and not on the booking agency commission 
as such. The objection has been accepted by Governmnt  and the 
aforesaid withdrawn. 

1.46. The Committee find that though sub-clause (iv) of Section 
35B(1) (b) of the Income Tax Act, 1961 had provided for weighted 
deduction to be given on expenditure incurred wholly and exclusive- 
ly on "Maintenance outside India of a Branch Office or Agency for 
the promotion of the sale outside India of such goods, services or 
facilities", the Income tax Officer misunderstood thc word "Agency" 
appearing in that sub-clause to mean booking agency Commission 
for entitlement to weighted deduction Obviously the Inconle Tax 
Officer concerned failed to notice that under the aforesaid clause the 
expenditure eligible for weighted deduction was the expenditure on 
maintenance of an agency and not Agency Commission. In para- 
graph 12 7 of their 186th Rrport (Fifth 1,ok Sabha), the Corninittee 
had expressed the hope that "if Assistant Commissioners of Income- 
tax are given assessment powers to assess directly cases of over Rs. 5 
lakhs, which are not too many. the standard of performance will 
improve and the possibility of mistakes reduced " The Committer 
feel that the misinterpretation of law in the present case could 
possibly have been avoided if the case had been handlcd at 3 senior 
level The Committee recommend that Government mav review the 
relevant provisions of the Income-tax Act. 1961 and if any amhiwit\. 
is found lending itself to mis-interpretation Government should take 
steps to amend the law to makp the position clear beyond doubt 

1.47. The Comn~itteo find that though Section 35B of the Xnromc 
Tau Act, 1961 was amended in 1972 and the draft Audit pararrraph 
containing the ohjcction to the grant of Esport Markets Devclonmenf 
Allowante to Air India 011 hook in^ agency comn~ission  aid h~ it to 
other Intcrtiatiot~al Airlines was rccei\led by the Ministry in Noveni- 
hcr 1974, rectificator-y actioll to withdraw this allowanre was initiated 
onlv in 1975. The Committcr have heen informed that the expima- 
tion of tho Tncomc Tax  office^ concerned for t h k  in or din at^ delay 
was rallcd fox 1 3 ~  thp Central Board of Direct Taxes and rercivcd hv  
i t  alonpwith thr recommendations of the Commissioner of lncomc 
TPV Ronihav Citv-1 The Commif te~  have alqo heen informed that 
011 careful consideration the Roard has decided to a ~ c e n t  the re- 
commerldation of the Commissioner ~ n d  accord;ncl\~ no fl,rther 
action is nroposed to he  taken   gain st thr  Inronw Tau Officer con- 
cerned. The Committee w e  unn~vare of the c i rc l~n~sfancp~  in which 



delay in regard to this particular case took place. They would, how- 
ever like to emphasise that cases of assessment1 reassessment should 
be dealt with ~rompt ly  and there should be an appropriate control 
mechanism to see that there is no slackness on the part of Income 
Tax Officets in dealing with cases. 

1.48. The Committee are concerned to note that while grallting 
Export f i rket  Development Allowance by way of weighted deduc- 
tion on the expellditure incurred by Air India on advertisement and 
publicity abroad under Section 35B of the Income Tax Act, 1%l, no 
attempts were made by the Income Tax Authorities to ensure that 
such expenditure was not in excess of the limits imposed by Rule 
GB of the Income Tax Rules 1962. It was explained to the Committee 
that this rule had been framed under another section of the Acl, 
namely. Section 37 and a? Section 35B was an independent provision 
Rule GB was not followed in such cases. However, the Chairman, 
Central Board of Direct Taxes has assured the Committee that he 
would re-examine the matter from this angle. According to a note 
furnished by the Board an 4 January 1977. the matter was referred 
to their Tax, Planning and Legislative Branch on 18 November 1976 
for reexamination. The Committee recommend that the re-examina- 
tion of this matter may be completed soon and intention and scopc 
of Sections 35B and 37 of the Income Tax Act, 1961 and Rule 6B of the 
Income Tax Rules, 1962 made clear beyond doubt. 

1.49. According to Section 35B of the Income Tax Act, 1961, in- 
troduced from 1 April 1%8, domestic companies and other non-cor- 
porate tax payers resident in India, who incurred expenditure after 
29 February 1968 under specified heads for development of export 
markets for Indian goods on a long term basis were granted an PI- 
lowance io the computation of their taxable profits. This allowance 
consisted of a weighted deduction of an amount equal to 1-113rd of 
the expenditure incurred. In view of the great importance of pron~nt- 
ing exports. the weighted deduction was raised from 1-1 '3 to I f  bv 
the Direct Taxes (Amendment) Act, 1974. This amendment was 
stated to have beem sponsored by Government as it was felt that 
India being a newcomer in the international market for manuf~c-  
turers had to face &iff competition from other already established 
exporters, and therefore. a larger outlay on the development of 
foreign markets would help promde India's exports. The Committoc 
find fiat thou& the concession was intended. primarily, for devc- 
looment of export markets, its benefit has gone) even to assessees 
like Air India who had not exported any goods or services but who 
hv the nature of the operations of their business were operatine in 
foreim stations long before the new section came into force. 



1.50. The Committee have been given to understand during evi- 
dence that no machinery is available in the Income Tax Department 
to assess as to  whether the tax concession has actually contributed 
to export promotion. The Chairman, Central Board of Direct Taxes 
has stated in evidence that it is not possible for them to indicate the 
extent to which improvement in exports has taken place because of 
the Export Market Development Allowance. The admissibility of 
weighted deduction, the Committee gather, is not depemdent on the 
results 'of the expenditure incurred. Further, there is no system of 
sending feedback reports to the Department of Revenue and Banking 
by the Ministry of Commerce, with the result that no idea can be 
had of the impact of this tax concession. 

The Committee, therefore, recommend that some system may he 
evolved whereby it may be possible to determine whether, and if so, 
to what extent, the incentive like Export Market ~eve lopment  Al- 
lowance given to domestic concerns has achieved the purpose under- 
lying it. 

1.51. For lack of time, the Committee have not been able to exa- 
mine paragraphs relating to Corporation Tax included in Chapter 
I1 of the Report of the Comptroller and Auditor General of India 
for the year 1974-75. Union Government (Civil). Revenue Receipts, 
Voiume 11. Direct Taxes. The Committee expect, however, that the 
Ministry of Finance (Department of Revenue) and the Central Board 
of Direct Taxes will take necessary remedial action in these cases, 
in consultation with the S!atutory Audit. 

NEW DELIH; 
December 9 ,  1977 
Agrahayana 18 ,  1899 ( S ) .  

C. M. STEPHEN, 
Chairman, 

Publ ic  Accounts  Committee. 



APPENDIX 

Statement of Conclt~sio~~: ; Recom 1rler~datio)ls 
-. 

- 

S.So Para S o   inis is try, [Department Condusic>n< Kccommendations 
- - -- - 

1 2  3 4 
- - - - 

I I 1 5  . \histry of liinmce The Committee note that in the present case Export Markets 
(Dep,lr~ment c d  Revenue) Development Allowance amounting to Rs. 1,35,26,907 representing 

1 3rd of the expenditure of Rs. 4,05.80,693 incmred by Air India on 
booking agency commission paid by it to other International Airlines 
for honouring Air India's ticlrets on sectors flown over their flights 

u was allowed by the assessing oficer In the assessment year 1970-71 m 
under Clause (iv) of Section 35B of the Income Tax :Yet. Audit 
objected to this allowance on the ground that sub-clause (iv) covers 
only the expenditure incurred on the inaintenance outside India, of 
a branch office or agency and not on the booking agency commission 
as such The objection has been accepted by Government and the 
aforesaid allowance withdrawn. 

The Committee find that though sub-clause (iv) of Section 35B 
(1) (b) of the  Income Tax Act, 1961 had provided for weighted de- 
duction to be given on expenditure incurred wholly and exclusively 
on "Maintenance outside India of a Branch t B c e  or  Agency for the 
promotion of the sale outside India of such goods, services or  facili- 
ties", the Income Tax Officer misunderstood the word "Agency" ap- 



pearing in that sub clause to mean booking agency Commission for 
entitlement to weighted deduction. Obviously the Income Tax 
Officer concerned failed to notice that under the aforesrrid clause the 
expenditure eligible for weighted deduction was the expenditure on 
maintenance of an agency and not Agency Commission. In para- 
graph 12.7 of their 186th Report (Fifth Lok Sabha), the Committee 
had expressed the hope that "if Assistant Commissioners of Income- 
tsx are given assessment powers to assess directly cases of over 
Rs.  5 lakhs, which are not too many, the standard of performance 
will improve and the possibility of mistakes reduced." The Commit- 
tee feel that the misinterpretation of law in the present case could 
possibly have been avoided. if the case had been handled at a senior 
level. The Committee recommend that Government may review the 
relevant provisions of the Income-tax Act, 1961 and if any ambiguity 
is found lending itself to mis-interpretation Government should take 
steps to amend the law to make the position clear beyond doubt. 

The Committee find that though Section 35B of the Income Tax 
Act, 1961 was amended in 1973 and the draft Audit paragraph con- 
taining the objection to the grant of Export Markets Development 
Allowance to Air India on booking agency commission paid by it to 
other International Airlines was received by the Ministry in Nov- 
ember 1974, rectificatory action to withdraw this allowance was hi- 
tiated only in 1975. The Committee have been informed that the ex- 
planation of the Income Tax Officer concerned for this inordinate 
delay was called for by the Central Board of Direct Taxes and re- 
ceived by it dongwith the recommendations of the Commissioner of 



Income Tax ,Bombay City-I. The Committee have also been inform- 
ed that on careful consideration, the Board has decided to accept the 
recommendation of the Commissioner and accordingly no f u r t k  
action is proposed to be taken against the Income Tax Ofllcer con- 
cerned. The Committee are unaware of the circumstances in which 
delay in regard to this particular case took place. They would, 
however, like to emphasise that cases of assessment/reassessment 
should be dealt with promptly and there should be an appropriate 
control mechanim to see that there is no slackness on the part of 
Income Tax Officers in dealing with cases. 

q I .48 Ministry of Finance The Committee are concerned to note that while granting Export 
(Department of Revenue) Market Development Allowance by way of weighted deduction on 

the expenditure incurred by Air India on advertisement and pub- 
licity abroad under Sedtion 35B of the Income Tax Act, 1961, no 
attempts were made by the Income Tax Authorities to ensure that 
such expenditure was not in excess of the limits i m p e d  by Rule 6B 
of the Income Tax Rules 1962. It was explained to the Committee 
that this rule had been framed under another section of the Act, 
namely, Section 37 and as Section 35B was an independent provision, 
Rule 6B was not foUowed in such cases. However, the Chairman, 
Central Board of Direct Taxes has assured the Committee that he 
would re-examine the matter from this angle. According to a note 
furnished by the Board on 4th January, 1977, the matter was refer- 
red to their Tax, Planning and Legislative Branch on 18th Novem- 



ber, 1976 for re-examination. The Committee recommend that the 
re-examination of this matter may be completed soon and intention 
and scope of Sections 35B and 37 of the Income Tax Act, I S 1  and 
Rule 6B of the Income Tax Rules, 1962 made clear beyond doubt. 

According to Section 35B of the Income Tax -Act, 1961, introduced 
from 1st April, 1968, domestic companies and other non-corpora% 
tax payers resident in India, who incurred expenditure after 29th 
February, 1968 under specified heads for development of export 
markets for Indian goods on a long term basis were granted an 
allowance in the computation of their taxable profits. This allow- 
ance consisted of a weighted deduction of an amount equal to 1-113rd 
of the expenditure incurred. In view of the great importance of 

N promoting expork, the weighted deduction was raised from 1-113 to Y 

11 by the Direct Taxes (Amendment) Act, 1974. This amendment 
was stated to have been sponsored by Government as it was felt that 
India being a newcomer in the international market for manufac- 
turers had to face stiff competition from other already established 
exporters. and therefore, a large outlay on the development of foreign 
markets would help promote India's exports. The Committee find that 
though the concession was intended. primarily, for development of 
export markets, its benefit has gone even to assessees like Air India 
who had not exported any goods or services but who by the nature 
of the operations of their business were operating in foreign stations 
long before the new section came into force. 



6 Ministry of Finance The Committee have been given to understand during evidence 
(De~artmenl of R ~ ~ n u e )  that no machinery is available in the Income Tax Department to 

assess as to whether the tax concession have actually contributed to 
export promotion. The Chairman, Central Board of Direct Taxes 
has stated in evidence that it is not possible for them to indicate 
the exten to which improvement in exports has taken place because 
of. the Export Market Development Allowance. The admissibility 
of weighted deduction, the Committee gather, is not dependent on 
the results of the expenditure incurred. Further, there is no system 
of sending feedback reports to the Department of Revenue and 
Banking by the Ministry of Commerce, with the result that no idea 
can be had of the impact of this tax concession. 

The Committee, therefore, recommend that some system may be 
evolved whereby it may be possible to determine whether, and if so, 
to what extent, the incentive like Export Market Development 
Allowance given to domestic concerns has achieved the purpose 
underlying it. 

For lack of time, the Committee have not been able to examine 
paragraphs relating to Corporation Tax included in Chapter I1 of 
the Report of the Comptroller and Auditor General of India for the 
year 1974-75, Union Government (Civil), Revenue Receipts, Volume 
11. Direct Taxes. The Committee expect, however, that the Ministry 



of Finance (Department of Revenue) and the Central a a r d  of 
Direct Taxes will take necessary remedial action in these cases, in 
consultation with Statutory Audit. 



9. I) Name of Agent ngcncy SI N a m e  U+ A ~ M I I  A g n r )  
No. Nu.  N o .  . N o  

> 

24. lain Book Agency. COD- 
aaught Place, N e w  I ) c h .  

35. Sec fieram & sons .  7 1 4 1 ,  
Mohd. All  Bnzar.Mori 
Gate. Drlh~ .  . s 

26. Atme Ram & Sorr.  Kaoh- 
mere Gwe,  Delhl-6. 

27. 1. M .  Jaina & Brorhcrs, 
h4011 G ~ c .  Delhi. 

28 .  Thc Central New.  Agency. 
z 190, Conneught Plocc, 

ow Dclhi .  J 
19. T h e  En lish Bwk S ~ o r e ,  

7-L,  C!onnau8br Circus, 
N e w  Delhl .  

30 L a k h m  Bmk Store, 42, 
Mun~clplrlMarker, Jan- 
parh, New D c l h ~ .  

3 1 .  Bahrer Brot hers. 18% Laj- 
pa~rai M ~ r k e t ,  Dett 14. 

)a. jeyana Book Cc pot. Clap- 
pPrwmla Kuan. Karol- 
Bagh, New DelL. 

.Oxford Hook K Star ~ , ~ r i c r v  
Company. S c ~ n d ~ a  House, 
Co~naughr Plaoe . N e w  
D e l h l - I .  

R ~ I  J h a ~ r i  R&, , N e w  
Delhi. 

The U o ~ ~ e d  Book Agency, 
48.  Amrit Kaur hlarket, 
Palror Ciaoj. Nc\v D e l h ~ .  

H ~ r d  Book Ilousc.  0 2 .  
Janpeth.  N e w  D ~ l h :  

Bookucll. 4 ,  Sant Naran- 
karr Celory.  Kinga\\oy 
Camp, Delhl-9. 

MANIPUR . 
Shri N ChPabv S ~ n g h ,  
News Agent. RemlntPaul 
High School Annexe. 
Imphal. 

AGENTS IN FOREIGN 
COUNTRIES 2 7 *.. 

3 9  Thc Secrrlary, E , s ~ a b l ~ s h -  59 
m-t Bepartmcn~, m e  

66 High C m m s s ~ o n  of India 
lrld~a Housc, Aldwvcb, 
LONDON. W .  C.-2. 



I*ClgL~ssm u r n  RULE 382 OF 'rq Rum QF P&PBURC AND CONDUCT b l ~  
BUSINBB~ k LOK SABHA (SIXTH EDITION) AND PRINTED BY THB GQYBIU 

N A N A ~ ,  Govmnmm OF INDIA PRw, MmTO ROAD, NEW D u .  




