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INTRODUCTION 

I, the Chairman of the Public Accounts Committee, as authorised 
by the Committee, do present on their behalf this Forty Sixth Re-
port of the Public Accounts ColllJD!ittee (Seventh Lok Sabha) on 
Paragraphs 82 and 35 of the Report of the Comptroller and Auditor 
General of India for the year 1978-79, Union Government (Civil), 
Revenue Receipts, Volume I, Indirect Taxes relating to Fortuitous 
benefits and Rubber products respectively. 

2. The Report of the Comptroller and Auditor General of India 
for the year 1978-79, Union Government (Civil), Revenue Receipts, 
Volume I, Indirect Taxes, was laid on the Table of the House on 
1 July, 1980. 

3. In Chapter I of this Report, the Committee have reiterated 
their earlier recommendation made in para 1.25 of their 95th Report 
(1969-70) (4th Lok Sabha) that a suitabl~ enabling provision should 
be 'incorporated in the Central Excise Act on the lines of Section 37 
of Bombay Sales Tax Act in order to ensure that a refund of excise 
duty does not result in an unjust enrichment of the assessee at the 
cost of the consumers. 

4. In Chapter II of this Report. the Commitee have desired that 
the Central Board of Excise and Customs should improve the effi-
ciency of the excise surveillance machinery to check evasion of duty 
effectively. - ' 

5. The Public Accounts Committee (1980-81) examined para-
grap 82 at their sitting held on 8 January, 1981. Written information 
was obtained in respect of paragraph 35. The Committee considered 
and finalised this Report at their sitting held on 28 March, 1981 and 
20 April, 1981. The Minutes of sittings of the Committee form 
Part II* of the Report. 

6. A statement containing observations and recommendations of 
the Committee is appended to this Report (Appendix VI). For faci--
lity of reference these h'ave been printed fn thick type in the body 
of the Report. 

•Not printed (One cyclostyled copy laid on the Table of the House and Five 
copies placed in Parliament Library). 



(vi) 

7. The Committee place on record their appreciation of the assis-
tance rendered to them in the examination of this paragraph by the 
Office of the Comptroller and Auditor General of India. 

8. The Committee would also like1 to express their thanks to the 
officers of the Ministry of Finance (Department of Revenue) for the 
cooperation extended by them in giving information to the Com-
mittee. 

NEW DELHI; 
April 23, 1981 

---:-: 
Vaisakha 3, 1903 (Saka) 

CHANDRAJIT YADAV, 
Chairman 

Public Accounts Committee .. 



Audit Paragraph 

CHAPTER I 

FORTUITOUS BENEFITS 

1.1. Manufacturers of excisable goods may become ent'tled to 
refunds of duty paid, if such goods are subsequently: 

(i) held to be non-excisable; or 
(ii) found elig:ble to concessional rate of duty with reference 

to: 
(a) production within the prescr:bed limits, or 
(b) clearance during specified periods, or 
(c) production jn small scale units. 

1.2. In such cases the refunds allowed to the manufacturers are 
retained by them an::l not returned to the buyers of the products 
in question from whom the duty element would have been collected 
at the time of sale. 

1.3. Instances of such fortuitous benefits accru'ng to manufac-
turers were commented upon in variou•3 reports of the Comptroller 
and Auditor General of India on Revenue Receipts (In<ii'rect Taxes); 
the latest being paragraph 87 of Audit Report 1977-78. The point 
engaged the attention of the Public Accounts Committee on a 
number of occasions. In Paragraph 1.25 of the'r 95th Report 
(Fourth Lok Sabha), the Public Accounts Committee recommended 
that Government may consider whether it would be possible to in-
corporate a suitable provision in the Central Excise Law on the 
lines of secti'on 37 (1) of Bombay Sales Tax Act, wh:ch permits 
forfeiture of the tax collected in excess by a dealer in contraven-
tion of the provisions of that Act. 

1.4. Government did not find it feasible to modify the Central 
Excise Law on the said lines, as according to the Ministry of Law 
such provision was not incidental to the power of levying duty. 
The Committee in paragraph 11-37 (13th Report-S'xth Lok Sabha) 
reiterated their view that the Government should re-examine the: 
matter so that the benefit of duty already recovered from the con-
sumers is not fortuitously enjoyed by the producers due to defi-
ciencies of Law, rules and regulations. Government again ex-
pressed their inability for the same reasons to amend the act on 
the lines suggested. 
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1.5. The aforesaid provisions of the Bombay Sales Tax Act came 
up before the Supreme Court in the Case of Sales Tax Omcer 
Gujarat us. Ajit Mills Limited and. another. In upholding the 
provisions (August 1977) the CG1.trt observed. inter alia: 

"(i) A welfare state has with its logos and legend as social 
justice, a sacred duty while it exercises its power of 
taxation to police the operation of the law in such manner 
as to protect the publfc from any extra burden thrown 
on it by merchants under cover of the statute. 

(ii) All real punitive measures, including the dissuasive 
penalty of confisC'ating the excess collect:ons, are valid, 
being within the range of ancillary powers of the legis-
lature competent to exact a sales tax levy. 

(iii) In a developing country, with the mass of the people 
illiterate and below the poverty line and most of the 
commodities concerned constitute their daily require-
ments there is sufficient nexus between the vower to tax 
and the incidenbl power to protect purchasers from 
be:ng subjected to an unlawful burden. Social justice 
clauses. integrally connected with the taxing provisions, 
cannot be viewed as a mere device or wanting in inciden-
tality. 

(iY) The meaning of the expression 'shall be forfeited' should 
be limited to 'shall be liable to be forfeited'. The for-
feiture should operate only to the extent, and not in 
excess of, the total collections less what has been return-
ed to the purchasers." 

1.6. Such cases of unintendedjfortuitous benefits continue to 
occur and some instances noticed in audit are given below: 

( ) A manufacturer of wir£'S and cables got in January, 1978, 
a refund of Rs. 1,47.308 representing the duly paid during 
the period April, 1976 to March, 1977 on account of in-
clusion of transportation charges in the value of goods 
suppl' ed to the customers including Government under-
takings in different parts of the country on contract 
basis. 

(ii) (a) Under a notification dated 13th December, 1973, 
chinawaTe and porcelainware cleared by a manufac-
turer for Home consumption upto a value of rupees three 
lakhs durin r; the financial year were exempt. 
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A manufacturer of chinaware and porocelainware, initially 
collected duty of Rs. 66,234 from the dealers on the 
ground that the value of clearances would exceed the 
aforesaid limit and paid it to Government during the 
year 1974-75. As the actual clearances did not exceed 
tne presCTibed limit, the manufacturer got refund in 
August, 1976. 

(b) Under another notification dated 1st March, 1975, china-
ware and porocelainware upto a value of rupees one 
lakh cleared on or after the 1st April du'l'ing a financial 
year were exempt from duty, provided the value of 
clearances made during the financial year did not exceed 
rupees five lakhs. 

A factory manufacturing chinware and porocelainware did 
not avail of the concession during the year 1976-77 on 
the plea that the value of clearances would exceed rupees 
five lakhs. Subsequently, the unit got a refund of 
Rs. 30,000 in June, 1978 as the clearances during the year 
were actually within the prescribed limits. 

(c) According to a notification dated 1st May, 1970, metal 
containeTs upto a value not exceeding rupees one lakh 
cleared during any financial year were exempt from duty, 
provided the total value of the clearances did not exceed 
rupees two lakhs. A Manufacturer paid duty on the en-
tire clearances of Rs. 31,905 and Rs. 1,97,390 duTing the 
years 1974-75 and 1975-76 respectively, but later obtain-
ed refunds of Rs. 19,664 in respect of duty paid on clear ... 
ances during these two years as clearances in each of 
these years did not ex~eed the said limits. 

(iii) UndeT a notification dated 15th July, 1977, Government 
exempted steel ingots manufactured from duty paid un-
used melting scrap or old iron scrap and steel castings 
made from steel ingots deared from the factory on pay-
ment of duty at the appropriate Tate, from the whole of 
the duty leviable thereon. 

Three manufacturers of steel ingots/steel castings, continued 
payment of duty on the goods cleared by them during the 
period 15th July, 1977 to 31st August, 1977. They subse-
quently got refunds of Rs. 39,318 on account of duty paid 
after 15th July, 1977. 
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[Paragraph 82 of the Report of the 
General of India for the year 
(Civil)-Revenue Receipts, Volume 

Comptroller and Auditor 
1978-79 Union Government 
I, Indirect Taxes.] 

1.7. The Audit has in the present paragraph pointed out certain 
cases of refunds of excise duty which had resulted in unintended/ 
fortuitous benefits to the manufacturers of excisable goods. They 
have also brought to the noti~e of the Committee several other 
cases involving such fortuitous benefits observed by them since the 
submission of the Audit Report under examination. 

1.8. In this connection the Committee desired to be furnished 
with details of cases where refunds of excise duty amounting to 
Rs. 50,000 and above were allowed to the manufactU'rers during the 
years 1977-78, 1978-79 and 1979-80. According to a statement fur-
nished by the Ministry of Finan-:-e such refunds were allowed in 
808 cases in 25 Collectorates. The total refunds made during the 
three years ending 31st MaTch. 1980 amounted to Rs. 46.05 crores. 
Out of these, the number of refund -cases of Rs. 10 lakhs and above 
each was 68. (Appendix I) In five cases the refund exceeded 
rupees one crore each. The follov.;ing table shO\vs refunds of duty, 
Colle:?tora te-wise:-

Table sho·vin~ rrjur1d.' of excise du(v amnuntin.e to Rs. so,' O! /· 1md r:bovr d11ring //,c rears 1 ~~77-7:1, 

S. No. 

1 Chandigarh 

3 Bombay-! 

4 Bomhay-II 

5 H ydera bar! 

6 Madras 

8 Pune 

I~J7!3·7CI and lf,7~J-~'<• 

·-----·---- ---·---·-·----

:\'arne of the Col kctora tr· :\'n. c•f 
rf'f!mds 

T.t:~J 
Amount 

--- ·------------
2 _______ , _____ _ 

3 

4 

4 

I.ti 

4 

1 .gB,o6o . 14 

13, 1'· .. i(;,!l(iB ·44 
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---- ·---- ·--·-·-

2 3 ... 

8 Ahmedabad 25 2 ,o6,49,975 .04 

9 Guntur 9 s8,47.i28 ·34 

10 Jaipur 37 2,39,17,359 ·51 

I I Allahabad 22 67,07,664 . 32 

12 Delhi 31 44,os,o65 . 52 

13 Meerut 12 !20,61 ,613 ·94 

14 Cochin 1,43,31<J.OO 

I ."1 Madurai '4 !.L39,45,8i4 .82 

IIi Shillong .p 6g,og,5 I I . 58 

li Kanpur 20 2,56,55,d.,H .24 

" lo Orissa ( (Bhub .. nt'swar,> I!J SLO:,.f·;.: + . 30 

I~) Patna 55 ;, . .'jg,3o,:;.:; S · ·~9 

20 )~aroda ~li I ,B4,E3, H•-t. di 

~~ \\"est lkngal g8,tlq. 10 

~'2 Han galore 21 59,01,01 I .85 

23 Indore 86 3,1 5,sB,326. 2 4 

2~ Calcutta 4 7.37.470.61 

2:l Goa !\il !\il 

Total 8o8 46,o5, 76,o:w. 18 

1.9. Asked about the reasons for the large number of cases for 
refunds and the stet;>s taken by Government to minimise such cases, 
the Ministry of Finance (Department of Revenue) have in a note 
stated: 

"In pursuance of the recommendations of the SRP Committee 
that exemption should be related not to the producer's 
performance in the current financial year but to preceding 
financial year, it was decided as a result of 1978 Budget 
proposals to rationalise the number 'of exemptions ap;>li-
cable to small manufacturers which were based to differ-
ent criteria like number of workers, value of clearances, 
horse power etc., for the purpose of granting exemption 
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to small manufacturers. According to Notification No. 
71/78-CE dated 1-3-1978, the eligibility of the small manu-
facturers for the exemption is now determined on the 
basis of the clearances during the Qreceding financial 
year .... 

(ii) Another cause which was largely responsible for a num-
ber of refund cases was the delay in receipt of notifications 
by the fielci formation. Effective steps have now been 
taken to ensure that the notifications reach the Divisional 
Office at the earliest. The Directorate of Publications 
which was rec::mtly formed has been entrusted with the 
job of ensuring that the notification reaches the 11eld for-
mations in the quickest possible time. 

(iii) (a) Earlier under the old rule 11 in the type of cases 
not covered thereunder the Limitation Act was applicable, 
and in such cases the assessees could claim refunds for 
past three years and as a matter of fact the department 
was sanctioning such refunds also. In respect of cases 
covered by self-removal procedure the time limit even 
under rule 11 read with rule 173-J was one year. The said 
rule was amended in 1977 by Notification 267/77 /CE dated 
6th August. 1977. Now a refund claim as to be made 
under rule 11 unrler all kind of situations and the time 
limit prescribed is six months only. Thus the limitation 
Act has been excluded from the purview, thereby reduc-
ing the period during which a person can claim a refund 
having a fortuitous effect. 

(b) Recently the Board has clarified that in the case of 
exemptions based on clearance in financial :vear the com-
putation of the time limit for purposes of rule 11 will run 
from the date of nayment of rlutv and not from the last 
day of the financial year. Thus the period for which the 
refund claim having a fortuitot~:s bC'nefit can be c:;ubmitted 
is reduced.'' 

1.10. The issue of accrual of fortuitous benefits to manufarturers 
of excisable goods arising out of refunds of duty and engaged the 
attenti::m of the Public Accounts Committee on various C'arlier 
occasion also. In paragraph 2.90-2.92 of their 72nci Report (1968-
69) (4th Lok Sabl-,a), the Puhlic Accounts Committee had observed:-

"The Committee also note that out of the amount of Rs. 54.!139 
collected by the manufacturers from customers in the 
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form of excise dutyt only an amount of Rs. 6,717 had so 
far been refunded to the c:ustomers, leaving a balance of 
Rs. 43,211. The manufacturers had stated that it may not 
be possible to locate the customers to whom the balance 
of refund is due. It appears inequitable that while the 
burden of excise nuty should have been borne by custo-
mers, the benefit of refund should accrue to manu-
facturers.'' 

"The Committee would like to stress that every effort should 
be made by Government to assess excise duty as accu-
rately as possible ab initio. The incidence of the duty 
ultimately devolves on the consumer and it may not be 
always possible to locate the consumer, if, following an 
over-Hsessment, Goernment decide to refund the amounts 
recovered in excess. In such cases a third ~arty gets a 
fortuitous benefit out of the refund made." 

"The Committee note that the Ministry of Finance are at 
present examining, in consultation with the Ministry of 
Law, the question whether excess collection of this nature 
should not more appropriately form part of the Govern-
ment revenues. The Committee would like to be apprised 
of the results of the examination. If it is legally permissi-
ble to retain such excess collections, Government could 
with advantage consider making the funds available in 
this regarci to a Government research organisation work-
ing for the benefit of Industry and the Public." 

1.11. The Ministry of Finance had in their Action Taken Not& 
stated as followS!-

'The Committee's observation that every effort should be 
made to assess excise duty as accurately as possible ab 
initio had also been noted and action has also been taken 
to make suitable administrative arrangements to ensure 
accurate assessments. In this connection, it may be 
r._:Jo'inted out that the work of initially r\etermining the 
tariff classification a'1-l rate of duty. which was done 
earlic:r by officers of the rank of Inspectors and sub-inspec-
tors of Central Excise. has now been entrusted to gazetted 
officers of the rank of Superintendent of Central Excise. 
All factories working under thE> self-removal procedure 
have to fil~ a classification list before the Superintendent 
showing the description of the ~oorl.s. their tariff classifi-
cation and the rate of duty applicable. This list is scruti-
nised by the Superintendent and after his a?proval a copy 
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is given to the factory concerned for determination of 
'duty on the goods removed in accordance with the 
appr·oved list. 

The Ministry agrees in principle with the Committee's observation 
that it is inequitable that while the burden of excise duty should 
have been borne by customers, the benefit of refund Ehould 
accrue to manufacturers. The Ministry has examinad the matter 
in consultation with the Ministry of Law in order to find whether 
this inequity could be removed. In this connection, the following 
two issues were referred to the Ministry of Law for advice: 

(1) Whether it is possible to make a provision in the Customs 
and Central Excise Acts refusing the grant of refund 
arising out of wrong assessment unless The claimant 
ensures to the satisfaction of the nepartment that the 
amount refunded would be passed on to the ultimate con-
sumer of the goods in question. 

(2) Kee;Jing in view the administrative difficulties involved 
in refunding the am~unt collected in excess to the ulti-
mate consumers or recovering from them the amounts 
short collected, whether it could be provided in law that 
where assessments have been made as a result of an 
established practice, there should be no refund of excess 
levy or recovery of short levy. The idea behind this 
suggestion was that the manufacturers should neither get 
an unintended benefit nor suffer an unintender\ hardship. 

Ministry of Law have advised that: 

(a) It is legally open to Parliament to make provision, some-
what on the lines of section 14-A of the Orissa Sales Tax 
Act, and Section 23-B of the Rajasthan Sales Tax Act, to 
the effect that refund of the excess collection can be claim-
ed only by the person from whom the manufacturer/im-
porter has actually realised it: 

(b) It is not legally feasible to deny the refund of any 
amount collected in excess of what has been prescribed 
by law; any provision denying such refund on the ground 
of established practice is liable to be struck down as not 
only arbitrary but unreasonable. 

A provision on the lines of section 14-A of the Orissa Sales Tax 
Act of section 23-B of Rajasthan Sales Tax Act would hardly meet 
the point which the PAC hac; in view. The manufacturer has tran-
sactions directly with the consumers only in limited types of cases 
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either in the case of producer goods which he sells directly to other 
processors or in the case of ,sales· to Government bodies, DGS&D 
etc. In a large majority of cases, where the common man is 
concernedt the distributive trade intervenes between the manu-
facturer and the ultimate consumer. A provision like the one in 
Orissa and Rajasthan Sales Tax Acts would enable the selling agents, 
whole:salers or retailers b get the refund instead of the manu-
facturer getting it. It would be no consolation to the GovernmE:nt 
or to the common man if instead of the manufacturer the distribu-
tive trade makes a fortuitous profit. 

Be:;ides, there are formidable administrative difficulties in refund-
ing the amounts to the actual consumers. It is not easy to loca+e the 
numerous ultimate consumers of the goods who have borne the 
incideince of the excise payment; apart from ·~he practical difficulties 
of locating them, the administrative cost of refunding small amounts 
to each of the numerous consumers would be quite disproportionate 
to the· amount of refund involved. Even the precise amount to be 
refunded to each consumer is difficult to work out. The situation 
in the case of excise duty is quite different from the one obtaining 
in the case of sales tax. In the case of sales tax, the transactions 
are a~, between tJhe dealer and the consumer and the amount of 
sales tax paid is distinctly shown on the cash memo. In the case 
of excise duty, the goods after clearance from the factory may lose 
identity because of subsequent processing or may be traded in 
through a chain transacti~n. At the stage of sale to ultimate con-
sumer,, it may not be possible in a majority of the cases to separate 
the duty element from the consumer price. 

Thtere is yet another aspect to be considered. Assuming that we 
may make a provision in the law that the excess colle:-tion should 
be retained by the Government and made over to the reserach 
organisations the amount that could be so made availahle would 
gradually dwindle as no manufacturer would have anv incenth·e 
for making and establishing a claim for refund. Where the rese::rch 
work is necessary, a better course would be that the Government 
should continue to provide for it from out of Consolidated Fund 
of India. 

Finally, the Ministry has to reckon with the possibility that if 
the suggestion to refuse refunds to the manufacturers in respect 
of higher duties erroneously paid is accepted, it may put enormous 
powers in the hands of assessing officers at comparatively lower 
level which might lead to corruption and harassment of the assesses. 
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No asaesaee would like to pay higher duty in the first instance and 
then l'i&k consequential refund being re~used if at a later sta·ge it 
is decided that lower rate of duty was actually payable. 

Considering all the forego·ing factbrs, the Ministry while ap-
preciating and in principle agreeing with the Committee's observa-
tions that a third party should not get a fortuitous benefit out of 
the re1~nd.s made, has come to the tentative conclusion that it is ad-
minist:tatively impracticable to insist on refunds of excise duty being 
passed on to the actual ~onsumers and in default thereof to appro-
priate the refunds and spend it for industrial research. Since in 
any ~ 1se the acceptance of the recommendation would involve a 
statute ry change in the Central Excise Vaw and the Central Excise 
Bill is already before the select Committee of the Lok Sabha, the 
MinistJ'y would like to place the Committee ·s suggestion before the 
Select Committee so that the latter can go into the matter further 
in comnlltation with the trade and industry and if necess:;~ry suggest 
a suitable provision for inclusion in the Bill." 

1.12. After comidering the views of the Government the Com-
mittee felt that reference to Section 14-A of Orissa Act and 23-B of 
Rajastllan Act was not germane to the Committee's suggestion which 
did no\ imply refund of excess collections to buyers. distributors or 
actual consumers. Reiterating their earlier suggestion the Com-
mittee, therefore, in paragraph 1.25 of their 95th Report (4tl-t Lok 
Sabha) had recommended:-

''The Committee would like Government to consider whether, 
as suggested by Audit, it would be possible to incor-
porate a suitable provision in Central Excise Bill on the 
lines of Section 37(1) of the Bombay Sales Tax Act, so 
tha.t Trade does not get fortuitous benefit of excess collec-
tions of tax realised from the consumers." 

1.12. The relevant provisions in the Bombay Sales Tax Ar:'t. 1959 
read a:: follows: 

'37 (1) (a) If any person not being a dealer liable to pay t~x 
under this Act. collects any such sum by way of tax m 
ex·ce-;;s of tax payable by him or otherwise collects tax in 
contravention of the provisions of Sect' on 46, he shall be 
liable tf'l pay. in addition to any tax for which he may be 
liable. a penalty as follows:-

(1) Where there has been a contravention referred to in 
c1ause (a), a penalty of an amount not exceeding two 



tl 
tJ1Qusan.d rupees ....... and in addition, any sum col-
leded by the persons by way of tax in contraventioa 
of Section 46 shall be forfeited to the State Government .. 

Section 46 {1}-No pers011 shall colJieci 8J\Y- by way of 
tax iD :respect ol sale of any goods on ..,.... by virtue 
of section 5 no tax is payable. 

(2) No person who is not a registered dealer and liable to 
pay tax in respect of sale or purchase shall collect on 
the sale of any goods, any sum by wey of tax from ay 
other person and no registered dealer shall collect 8D)" 
amount by way of tax in excess of the am.01mt of tax 
payable by him under the provisions of this Act." 

1.14. The Government had then not found it feasible to modify 
the Central Excise law on the above lines as according to the opi-
nion of the Ministry of Law such provision was not incidental to 
1he pcnnr of levying duty. It is understood that for aniving at this 
opinion, the Ministry of Law had relied on the decisions of the 
Supreme Court i'n R. Abdul Quadir & Co. V s. STO and Ashoka 
Marketing Ltd. Vs. the State of Bihar. In Abdul Quadir's case Sec-
tion 11 (2.) of the Hyderabad General Sales Tax Act providing for 
the amounts collected by a dealer as sales-tax which were not actual-
ly excisable ·under the law being paid over to Government, was 
struck down as going beyond the legislative competence of the 
State legislature. In Ashoka Marketing certain parts of Section 20A 
of the Bihar Sales Tax Act, 1959, providing for the excess amounts 
of sales-tax being not refunded to the dealer, but being held by the 
State for the benefit of the persons from whom these were impro-
perly collected, were struck down for the same reason. 

1.15. Recalling their earlier suggestion, the Committee in para-
traph 11-37 of their 13th Report (Sixth Lok Sabha) which was 
presented in December. 1977 had recommended: 

"It would be recalled that the Committee in paragraph 1.2S 
of their 95th Report (Fourth Lok Sabha-1969-7()) im-
pressed upon the Government to consider whether ''it 
would be possible to incorporate a suitable provision in 
the Central Excise Bill on the lines of Section 37(1) of 
the Bombay Sales Tax Act, so that Trade does not met 
fortuitous benefit of excess collections of tax realised 
from the consumers.'' Unfortunately, the Government 

430 LS--2. 
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had then in consultation with the Ministry of Law not 
found it feasible to modify the Central Excise Law on 
these lines. The Committee would like Government to 
re-examine the position in the light of subsequent deve-
lopments so that the benefit of excise duty already re-
covered from the consumers is not fortuitously misappro-
priated by the producers due to deficiencies in law, rules 
and regulations etc. etc." 

1.16. In their Action Taken Note furnished on 12th December, 
1978 the Ministry of Finance (Department of Revenue) had stated: 

"The difficulties pointed by the Ministry of Law in their 
advice contained in their note dated 30th October, 1970 
and 4th February, 1971, copies of which were forwa'l'ded 
as enclosure to this Ministry's Office Memorandum F. No. 
11/34170-CX-10 dated 26th June, 1971 sent in reply to the 
Recommendations contained in Para 1-25 of the 95th Re-
port of the Committee are still valid. Since the position 
between 1971 and now has not changed materially it 
may not be possible to incorporate in the Central Exdse 
Law, provisions analogous to Section 37 of the Bombay 
Sales Tax Act.'' 

Decision of Supreme Court 

1.17. The Committee, however, note from the instant Audit 
paragraph that the position, had in fact, undergone a material 
change during this period consequent upon the judgement of 
Supreme Court in the case of Sales Tax Officer Guj arat vs. Ajit 
1\lills Ltd. and another upholding the validity of Section 37(1) of 
the Bombay Sales Tax Act. The Committee therefore, desired to 
know the details of the decision of the Suprem Court in the afore-
stated case. The Ministry of Finance have in a note stated as 
tallows:-

"The Supreme Court has in the case of Sales Tax Officer Vs. 
Ajit Mills Ltd. and another upheld the validity of section 
37(1) and section 46 of the Bombay Sales Tax Act as 
made applicable in the State of Gujarat. Section 46 of 
the Sales Tax Act prohibits a person other than a dealer 
to collect any tax payable under the said Act and a 
!'egi.stered dealer from collecting any tax b:t excess of 
what is required under the Sales Tax Act. 



13 

Section 37(1) provided "that if any person not being a dealer 
liable to pay tax under this Act collects any sum by way 
of tax in excess of the tax payable by him or ot'berwise 
collects tax in contravention of the provision of Section 
46 he shall be liable to pay in addition to any tax far 
which he may be liable a penalty as follows: 

(i) Where there has been a contravention referred to in 
the clause (a) a penalty of an amount not exceeding 
2,000 rupees ...... and in addition ...... any sum col-
lected by the person by way of tax in contravention of 
section 46 shall be forfeited to the State Government. 

Simila'l"ly, where a registered dealer collects any amoWlt by 
way of tax in excess payable by him, section 37 provides 
for a penalty of an amount of these exceeding Rs. 2,000/-
and in addition any sum collected by the person by way 
of tax in contravention of sub-section 2 of Section 15-A-1 
of Section 46 shall be forfeited to the State Government. 

The assessee in the present case had challenged the constitu-
tionality of Section 37(1) in particular and had referred 
to this provision as a colourable legislation which was 
beyond the competence of the State legislate. 

The Supreme Court however upheld the constitutionality of 
the above legislation and allowed the appeals filed by the 
State Government." 

1.18. The reasons given by the Supreme Court while upholding 
·the validity of Section 37(1) of the Bombay Sales Tax Act as indi-
·cated by Ministry of Finance (Department of Revenue) in their note 
-are as under:-

.. 
'•',. 

''The assessee had contended that the forfeiture of the 
amount referred to in Section 37 of the Bombav Sales 
Tax Act was a device by the State to secuTe the ~amount 
unauthorisedly colle~ted by the assessee~ t~1ough the 
amount so collected is not exigible as tax. They conten-
ded that the forfeiture was for the purpose of collecting 
the a~ount whi-ch is wrongly collected by the assessees 
and th1s was beyond the power of the legislature as the 
intention of the State was to secure the amount whi~h 
has been collected by the assessees which is not exigible 
as a tax. It was further contended that the forleiture 
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r~terre'd to· ill section 3~ was not a penal provision and it: 
was only a collection of tax unauthorisedly re~overed by·· 
the dealers. 

However, on behalf of the State Government it was argued· 
that it was within the competence of the State legisla- · 
ture under List II, Entry 54 to impose an.y penalty in-
cluding forfeiture of the sum unauthorisedly collected by 
the assessees for the purpose of proper enforcement of 
the Act and was within the ambit of ancillary or inci-
dental power of the State to achieve the object of the· 
Acts. 

The Supreme Court after discussing a series of earlier deci-
sions of the High Courts and Supreme Court, pointed 
out the the courts have time and again held that it was 
competent for the legislatU're. to provide penalties for the 
contravention of the provision of the a~t for its better· 
enforcement, and provision in an enactment levying such 
a penalty cannot be challenged. The Supreme Court,, 
therefore, held that the only point for determination 
before them was whether the forfeiture provided under 
the Act was in the nature of penalty or not. Once it is 
held that the forfeitU're was in the nature of penalty for 
achieving the objects of the Act the State is competent 
to legislate the same and it is within the ambit of inci-
dental and ancillary power of the State to legislate on 
the subject. The fact that there was no 'mansrea' in this 
case is of' no relevance as in the matter of economic 
crimes 'mansrea' is of no consequence. Further once it 
is held that the legislature is competent to enact an Act,. 
the motive of the legislatll!'e is irrelevant to castigate an 
Act as a colourable advice. 

The Honourable Court further held that the forfeiture pro-
vided for in the impugned Act was in the nature of a 
penal provision with a view to prohibit the dealers from 
charging any tax which is not payable under the Act or 
charging tax in excess of what is required under the Act. 
The Court therefa.re upheld the constitutionality of the· 
Acts and allowed the appeal of the State.'' 

1.19. Emphasising the need for consumer protection and the 
necessity for having deterrent provisions with a view to prohibiting· 
the dealers from charging any tax which is not payable under the. 



15 
.Act or charging tax in excess of what is required under the Act, 
·the Supreme Court in paragraphs 5, 12, 13 and 24 of the judgement 
"ibad observed:-

5. We will now proceed to project preliminary the factual 
legal setting in order to appreciate whether the legicidal 
blow delivered by the High Court is merited or not. 
Fortunately, the f~~ts are few and not in dispute and 
lend themselves to sharp focus on the legal screen. The 
respondent, a registered dealer under the Act, was, by 
implication of the pTovisions, eligible to pass on sales tax 
leviable from him to the purchaser but several commo-
dities, especially the necessaries of life, were not liable 
to tax (S. 5). Other situations of non..exigibility also 
exist. Yet several dealers showed a tendency under the 
guise of sales tax levy, to collect from buyers such tax 
even in regard to tax free· items or sums in excess of the 
tax payable by them or where the dealers were not even 
assessable. The likelihood of such abuse of the sales-tax 
law induced the legislature to protect the public :&om this 
burden by enacting a prohibition under S. 46 against 
such collection from customers. A mere prohibitory 
provision may oremain a 'pious wish', unless to make it 
effective the statute puts teeth into it. Section 37(1)(a) 
and S. 63(1) (h) are the claws of S. 46 which go into action, 
departmentally or criminally, 'f/hen there is violation. 
E'ven here we mav read S. 46 (1) and (2): 

"46 (1) No person shall collect any sum by way of tax in 
respect .of sales of any goods on which by virtue of 
section 5 no tax is payable. · 

(2) No pet"son, who is not a Registered dealer and liable 
to pay tax in respect of any sale or PJlrChase shall col-
lect on the sale of any goods any sum by way of tax 
from any other person and no Registered dealer shall 
collect any amount by way of tax in .excess of the 
~motJnt .of tax payable by him under the provisions of 
this Act ..... " 

12. "He .who runs and TEt~<!~ get the fc:lcts with()ut difficulty 
since the ·:Revenue h_as 9o:qe nothing !Nlre than forfeit the 
sums recovered from c~torners by ciealers in the teeth 
of Section 4{J, less re~wu;l~p Sl.llnS, if .any. J:ven so, the 
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State, under our constitutional scheme, has limited legi~-­
lative powers restricted to list II and List III of the 
Seventh Schedule. If S. 37(l)(a) spills over the entries. 
in List II (Entries 54 and 64) and cannot be salivaged 
under the doctrine of ancillary power, the law must be 
bad, morally morality notwithstanding. The State has no 
divine right to rob the '!'obber. The money, if illegally 
gathered either by mistake or by mendacity, must go 
back to whom it belongs, and not to the State. Nor is 
there any legislative entry which arms the State to sweep 
all illegal levies connected with sales from the merchant 
community into its coffers. This is the kernel of the 
submission which has appealed to the High Court. The 
counter argument which has been urged by Shri S. T. 
Desai, for the State, reinforced by added glosses by Shri 
Narirnan, is that the State has the right not merely to 
impose tax on sales but to ensure that the sales tax law 
is not misused by the commercial community to f.o.b. off 
pseudofiscal burden upon the consumer community. It is 
elementary e~onomic theory that while the legal burden 
of sales tax falls upon the dealer, the fiscal impact is 
eventually on the consumer. A welfaore State, with its 
logos and legend as social justice, has a sacred duty while 
it exercises its power of taxation to police the operation 
of the law in such manner as to protect the public from 
any extra burden thrown on it by merchants under cover 
of statute.'' 

*13. Bearing in mind the quant-essential aspects of the rival 
contentions, let us stop and take stock. The facts, of the 
case are plain. The professed objection of the law is 
clear. The motive of the legislature is irrelevant to 
castigate an Act as a coloUTable device. The interdict on 
public mischief and the insurance of consumer interest 
against likely, albeit, unwitting or 'ex-abundanticautela' 
ex~esses in the working of a statute are not merely an 
ancillary power but surely a necessary obligation of a 
social welfaore State. One potent prohibitory process for 
the consumption is to penalise the trader by casting a 
non-fault or absolute liability to 'cough up' to the State 
the total 'unjust' takings snapped up and retained by 
him, 'by way of tax' where tax is not so due from him, 
apart from other punitive .impositions to deter and to 
so bar the merchants whose arts of dealing with customers 
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may include many a little makes miclde:. If these steps 
in reasoning have the necessary nexus w1th the power to 
tax under Entry 54 List II, it passes one's comprehensio• 
now the impugned legislation can be denounced as ex-
ceeding legislative competence or as a 'colourahl.e device~ 
or as 'supplementary, not complementary. But this is 
precisely what the High Court bas done, calling to its aid 
passages culled from the rulings of this Court and 
curiously distinguishing an earlier Division Bench deci-
sion of that very Court a procedure, which, moderately 
expressed, does not accord with comity, discipline and 
the rule of law. The puzzle is now minds trained to 
objectify law can reach fiercely opposing conclusions." 

"24. In a developing country, with the mass of the people 
illiterate and below the poverty line, and most of the 
commodities concerned constitute their daily require-
ments we see sufficient nexus between the power to tax 
and the incidental power to protect pu'l"chasers fro:ra 
being subjected to an unlawful burden. Social justice 
clauses, integrally connected with the taxing provisions, 
cannot be viewed as a mere device or wanting in inci-
dentality. Nor are we impressed with the contention 
turning on the dealer being an agent (or not) of the Sta1;e. 
vis-a-vis sales tax; and why should the State suspect 
when it obligates itself to return the moneys to the pur-
chasers? We do not think it is more feasible for ordi-
nary buyers to recoveT from the common run of dealers 
small sums than from government. We expect a sensi-
tive government not to bluff but to hand back. So, we 
largely disagree with Ashoka (AlR 1971 SC 946) while 
we generally agree with Abdul Quader (AIR 1964 SC 
922). We must mention that the question as to whether 
an amount which is illegally collected as sales tax can be 
fO'l"feited did not arise for consideration in. 1\shoka." 

Recommendation of the Jha Committee 
1.20. The issue of accrual of unintended/fortutious benefits te 

the miinufacturers of excisable goods as a result of refund of duty 
was also considered by the Indirect Taxes Enquiry Committee 
(Jha Colnmittee). In paragraph 15.23 of their 'report; the Jha Com-
mittee had re'::ommended:-

"15.23 Sometimes, the excise department revises the classi-
.. fication. of a product with retrospective effect as a result 
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of wblch the manufacturer is called upon to pay a bigher 
duty even ·for past clearances. Once the manufacturer 
has marketed his product, he cannot recover :frGm his 
customer the higher duty. We are of the considered 
view that unless forgery, fraud or collusion is involved, 
a change in the classification of a product should have 
r0nly prospective effect and the authorities should not 
d~and a higher duty for the past period. There are also 
cases where due to a revision in classification the duty 
liability gets reduced and the manufacturer may get a 
fortutious benefit which cannot be passed on to his 
customer. It would, therefore, be legitimate to hold that 
no refund in respect of past clearances should be permis-
'Sible to the manufacturer. A provision of this kind al-
ready exists in the sales tax law of Gujarat, the validity 
of which has been recently upheld by the Supreme 
Court. A similar provision should be made in the 
Central Excise Law." 

1.21. The Committee wanted to know the action talten by Gov-
emment on the recommendation of the Indirect Taxes Enquiry 
Committee (.tha Committee). In a note the Ministry of Finance 
(Department of Revenue) have stated:-

"The aforesaid recommendation was considered in consul ta-
tion with the Ministry of La.w. While the Ministry of 
Law has said that such provision will be constitutionally 
permissible, they have added that its feasibility will have 
to be elm1nined by the Department in the light of the 
following factors. 

{i) It might not be easy to disentangle the excise duty 
element from the price element. 

(1i) Revision arising as a result of appeal/revision appli-
CII.tion would not mean the initial recove~ of duty 
was illepl.. 

(iii) As refund will have to 
turers to the wholesale 
result in 8bifting of t'be 
fotnler te tbe latter. 

be passed by the manufac-
de'aler which will merely 

fortutious benefit !rOM the 

(iv) If it is decided not to accept the other part of iOJe re-
commendation, viz., demanding duty for .past period, 
then it witl Tesult in an inequitable status. 
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(v) Question of interest lost in respect of refundable amounts 
wm also have to be taken into consideration. 

The Board noted that there was a great force in the points 
.raised by the :Mini.Stry of Law against the feasibility of such a pro-
vision. Apart from the said factors there may also be cases where 
a part of the duty liability has already been absorbed by the manu-
facturer. In such ca.ses it would be difficult to ascertain the quan-
tum of duty passed on to or actually recovered from the buyer. 
Moreover, the basis of levy of sales tax and excise duty are dif .. 
ferent and hence the analogy sought to be high lighted is not quite 
appropriate. On the sales tax side there is no formal approval of the 
rates as in the case of Central Excise. Consequently, on the Central 
Excise side where the initial approval is itself incorrect, the 
assessee can hardly be blamed and it cannot be said that he had 
acted illegally as to warrant invoking of the penal provision as in 
the Sales Tax Law. 

The aforesaid decision of the Board bas been accepted by the 
·Government. 

1.22. During evidence the Public Accounts Committee asked why 
·the Government should not consider the question of not refunding 
·excise duty to the manufacturer concerned as he is not entitled to 
.receive it bac-k either in terms of equity or law. The Chairman, 
·Central Board of Excise and Customs stated: 

''Possibly, this has relation to a series of recommend:ttions 
which have been made by this Hon'ble Committee and its 
predecessor Committees in the past. As I recall it, it was 
in the 1968-69 report. Since 1968 expressions of this senti-
ment in one form or other have been coming before 
Government. Up to now we have had hesitation in accept-
ing this suggestion that legal steps should be taken to bar 
refunds in such cases. J would straightaway say that we 
·do 110t have- any sympathy with assessees who seek to 
exploit the consumers. Any such move whicli seeks to 
·give protection to the consumer is welcome from the point 
of view ·of Govermnent. Actually, such a stQp would 
pMSibly be beneficia1 to the revenue, and it would have 
possibly meant less work to us. Purely from tbe revenue 
mgle, ·it ·would be welcome .. We, however, had reasons 
'fJII!'tly legal, -parlly administrative which occurred to us. 

"NGW, so ·tar as '1ellft Te~ervations are concerned, the Law 
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Ministry on a number of occasions felt that such a pro-
visions may not be constitutionally feasible. Now, recently 
the Supreme Court has given the judgment in Ajit Mills 
case from which the conclusion may be inferred that 
between as in the case of Sales Tax and in the case of 
Excise such a provision is constitutionally feasible. It 
is not my province to give any views on this. The Law 
Ministry have given their views that such a provision may 
be feasible. So, that is the position, so far as the legal 
side is concerned. But we have had difficulties S'J far as 
the administrative aspect is concerned. And, Sir, I said, 
while I appreciate the reason for expressing the senti-
ment or the reasoning behind such a proposal, I would 
like to place them before this Hon'ble Committee so that 
in whatever final view they may take, they may be aware 
of these aspects. One thing, Sir, is this. Th2.t so far as 
the question of fortuitous gains is concerned, we have 
come up in the excise side a cnse where an assessee to 
begin with. submits a price li<:t, e!S well as a classification 
list and gets it approved by the Department before 
actually using it. There may be some error in the classi-

fication or the valuation according to tbe view that may 
finally be taken in that case but Sir, the fact would remain 
that the procedure, prescribed by law is followed. There-
fore, whether or not the realisation was under authority 
of Law is a question of opinion, where in the case may 
be one of an erroneous assessment. A similar distinction 
has been made between what is fiately illegal and what 
is legal but may be erroneous, in the case of an official 
exercising his jurisdiction. We have to distinguish bet-
ween what is incorrect according to law but in the exer-
cise of jurisdiction which is legal and where some one is 
acting in excess of jurisdiction and without authority. 
There are cases where the assessee has passed on the bur-
den to the consumer. Now it comes to a question of whe-
ther this should be appropriated. In the Supreme Court 
case, in the particular judgment referred to they have 
gfven certain views on it that if the provisions of law is a 
means of getting back a duty which should not have 
been collected, that would not . be within the fr-ope of the 
Entry. But if it was a penalty intended to be a penalty, 
to prevent the manufacturer from trading on his positioa, 
and from taking undue advantage, it should be taken as 
falling within the ancillary power of the legislature and 
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therefore, it would be valid. Therefore, they unheld the 
validity of this provision on the basis that it was essen-
tially meant as penal and ancillary measure. There may 
,be some diflicul ty if this is applied to an assessee on the 
Excise side who can very well say that he hu.s assessed 
on the basis of an approval given by the Excise Officert 
and why should he be subjected to a penalty. This will 
not be taken care of even if the law is amended. The other 
difficulty is, how can we say in which case the gain is 
fortuitous and in which case it is not fortuitous. In every 
case where a refund has been granted, it will not be 
possible for this refund to be ultimately passed on to the 
consumer because it must first be passed on to the whole 
saler and so on. Every case of refund will practically be 
a case of fortuitous gain to the manufacturer. Thereforet 
this is an important point to be considered in coming to 

a decision whether there is to be any refund at all. For 
every refund there must be a gain, since the refund can-
not be passed on. Then, Sir, we have to get into the 
position that every assessment will almost become final. 
Even if officers have decided erroneously, that would be 
final and the assessee will not be able to get b:ck the 
excess amount which he has paid and for this he would 
be put to a power of harassment or corruption in the 
hands of a large number of officers. We have been think-
ing whether such a hesitation should be allowed to pre-
vail. Another aspect which has not come out is whether 
on the same reasoning that the benefit cannot be passed 
or will not be passed on by the assessee, a contrary argu-
ment can also be raised by the assessee in the case of a 
short levy that he is not in a position to get back from 
the purchaser what is being demanded from him. From 
the Court's point of view also, therefore, there may be 
some logic in it. He may contend that once the goods 
have been sold he cannot demand back from his buyer. 
So, he may as well as say that we should not demand it 
from him. If that is the effect of the proposal. it has a 
far reaching effect and we would !'equest the Committee 
to kindly consider all this and whatever final view they 
may take, may be given." 

1.23. Elaborating his point further, the witness stated: 
•, ... whatever we do, there is no possibiilty of the refund 

, reaching the ultimate consumer, except in very few cases 
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like purchases by DGS&D where it is a direct purchaser. 
As I said, in a sense, any refund will be a fortuitous gain. 
If I understand the proposal as being that in no case 
should refund be given once the goods have been sold 
and the tax has been paid it become very sweeping 
where the point I mentioned about harrassment is very 
relevant. I am not clear about the other point, whether 
the converse will also follow, that we should not recover 
. . . Even then these difficulties are there to distinguish 

between fortuitous and otherwise; It is hardly possible. 
It may mean denying all refunds." 

1.24. Asked whether the Government would consider the incor-
·poration of a suitable provision in the Central Excise Law an:1logous 
to Section 37 of the Bomba~r Sales Tax Act in view of the Supreme 
·Court judgment in Ajit Mills case, the Chairman, Central Board o.f 
:Excise and Customs stated:-

"The reasons why in the last few years we have been hesi-
tant in accepting this are not one but two or three One 
was the legal difficulty which was anticipated and which 
has now been cleared by the Supreme Court's latest 
judgment and Law Ministry's rdvice based on it. We 
have other difficulties like placing more power in the 
hands of officers and increasing the possibilities of harrass-
ment and corruption. So, we would still find difficulty in 
recommending this to the Government." 

·1.25. The witness further shted: 

" ... there will be difficulties in applying it straightaway and 
relying on the COJ\stitutionality of such a provision on 
the Central Excise Aet, because the situ-tions on the 
Sales Tax and on the· Central Excise side are different. 
The whole basis of the judgment is that this is a power 
of punishing somebody for something which he should not 
have done. That argument is very difncult to apply on 
the Central Excise side." 

1.26. One of the administrative difficulties pu.t forward by Gov-
·ernment in enacting provisions in the Central Excise La:w on the 
"'lines of fhe ~:Bombav Sales ,Tax Act is that it would be,dlftJallt to 
·disentangle _the excise duty element frcnn .the ._price -.lemetat. The 
•Committee, therefore, enquired_ b.ow refunds were then q~ntified and 
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~- · a't p:tesent. ln: a note, t'he Nlln.istry af Fmance ·(Department 
of ~h'li'e) have stated: 

'"'Refunds are quantified with reference to the assessable value 
and the excise duty shown separately in the price-list, 
gate-passes and other documents submitted to t:he Depart-
ment while sale price is relevant for quantifying the· 
fortuitous benefits. For grant of refund relevant factors 
are the assessa.bl.e value and the amount of duty." 

1.27. To a question whether the assessable value of excisable 
goods as defined in ~he Law include the element of excise duty, 
the Ministry of Finance (Department of Revenue) have in their 
note replied in negative. 

1.28. Asked how is it then correct to say that it would be difficult 
to disentangle the duty element from the price element, the Ministry 
of Finance have in thei't" note stated: 

"While- for the purpose of assessment of Excise Duty a. manu-
facturer shows the assessable value and the excise duty 
separately in the Central Excise documents, he may not 
show them separately in his s:tle-invoice. The manufac-
turer may not pass on the entire excise duty paid to the 
Department, to the buyer and absorb part of it himself. 
For example, where a rate of duty has been increased, 
increase in the sale-price of the goods may not be to the 
corresponding extent of increase in the rate of duty. In 
such a situation it can be said that the manufacturer has 
absorbed part of excise dut~· and it would, therefore, be 
difficult to disentagle the duty element. A large number 
of manufacturers declare-cum-duty sale price and work 
backwards to determine the assessable value. In such a 
case also it will be difficult to say ~s to how much duty 
has been borne by the manufacturer rnd how much has 
been passed on to the consumer with reference to the sale-
price charged by the manufacturer." 

1.29. On enquiry the Ministry of Finance informed the Com-
mittee that under the existing practice. the duty element was 
shown separately in tl"le gate passes. The Committee also learnt 
that a duplicate copy of the gate pass was submitted by the manu-
facturer to the Range OfBce monthly with RT 12 return. 
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1.30. On being asked whether the prices were not approved by 
Government, the Ministry of Finance (Department of Revenue) tn 
their note have stated that the price submitted by the assessee w• 
approved by the Department in terms of rule 173 C read with rule 
173 cc. 

1.31. The Committee asked whether it would not be correct to 
s~ty that any refund arises solely because the initial collection was 
not in accordance with the law. The M'nistry of Finance in their 
note have stated:-

"The presumption that all refunds arise solely because of 
the initial collection not being in accordance w1th the 
law is not correct. A rebate of excise duty is given on 
goods exported even though the coDection at the initial 
stage is in accordance with the Law. Moreover, refund 
can arise on account of "Mistake of Law" as well as 
"mi~take of fact" which are two separate legal concepts!' 

1.32. While indicating the action taken on the recommendation 
of the Jha Committee to incorporate a prov'sion in the Central 
Excise Law on the lines of Sales Tax Law of Gujarat to the effect 
that no refund in respect of past clearances should be permissible 
tQ the manufAct'Urer. the Ministry of Finance had inter-alia stated 
that such a provision would merely result in shift:ng of the fortuit-
ous benefit from the manufacturers to the wholesale traders. The 
Committee wanted to know how the suggestion involved such a 
shifting of fortuitous benefits. The Ministry of Finance (Depart-
ment of Revenue) have in their note stated:-

·'The excisable goods are normally sold through a chain of a 
sole-distributors, distributors and dea1ers etc. ann not di-
rectly to the consumer. Before the goods actually reach the 
ultimate consumer they pass through a number of hands. 
It is not possible for the Department to ascertain the 
ultimate consumer and verify that the benefit has actually 
been passed on by the manufacturer to the ultimate 
consumer before grant of refund. The Deptt. can, at the 
mo~t. be concerned with the first buyer of the goods. If 
a manufacturer produces an evidence that he has passed 
on the benefit to the first b-uyer. who may be a sole-
distr;butor, distributary whole--sale dealers, etc. the 
Deptt. will not be justified in withholding the refund. 
In such a case the fortuitous benefit will merely shift 
from the manufacturer to the first buyer." 
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.Decision of M~d~as High Court: 
1.33. '!'he issue of fortuitous benefit to manufacturers of excisable 

goods as a result of refund of duty has also been decided recently 
(on 27 November,, 1979) by the Madras H; gh Court in a ease to 
which the Government was also a party. ·The Committee desired 
-to know the facts of the case. The Ministry of Finance (Depart-
··ment of Revenue) have in a note stated:-

''Messrs. Madras Aluminium Company Limited, Mettur Dam, 
Salem District are manufacturing C.E. Grade alamlnium 
wire rods of 3"-8" diameter popularly known as propersi 
rods. The process of manufacture is briefly mas below: 
Liquid aluminium produced in electroly1ic pots after 
degasification and fluxing, is fed through a cast iran tube 
into a rotating water cooled copper wheel. The east is 
approximately triangular in shape and is continuous and 
is fed into a series of rollers having reduced diameters. 
The cross section of the emerging rod has a diameter 3-8''. 
This is then wound into a cell-

This item was jnitially classified as extruded shapes under 
item 27 (d) of the Central Excise Tariff. Subsequently 
it was felt, on receipt of representation from the Com-
pany that propersi rods as such are not covered by the 
tariff 27(d) and that as the aluminium in crude form 
which comes into existence is utilised for the production 
of these rods. it should bear the duty under Tariff item 
27(a). Hence duty was levied on the aluminium content 
of these rods under tariff item 27 (a) of the Central 
ExciE"e Tar::ff. However1 in the budget for 1969, a sepa-
rate sub-item 27 (aa) was introduced in the Finance Act, 
1969' to include items-wire rods, wire bars and castings 
N.O.S. but bearing the same duty as under Tariff item 
27 (a). In March, 1972, the Gujarat High Court in the 
case of Prem Conductors P. Ltd .. Vs. The Asstt. Col-
lector of Customs had held that electrolytic aluminium 
rod::3 other than extruded ones were not dutiable under 
the Central Excise Tariff and hence they were not 
under section 2A of the Indian Tariff Act citing this 
decision. Messrs. Malco accordingly addressed the Asstt. 
Collector, Salem and requested him to refund the duty 
paid on the:;e propersi rods. Thereafter a refund claim 
in proper form was prepared and filed by the company 
on 24-11-1972 for the per;od prior to 1-3-1969. 
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The Assistant Collector Salem, issued a show cause not:l.ce and-
after taking into consideration the submissioDS· made by 
the company issued an order on 24-2-197f1 rejecting the 
refund claim as time-barred under rule 11 of the Central 
ExcisE: Rules, 1944. The .Asstt. Collector, Salem did DOt 
go into the merits of the levy on the CNde CO.Rten.t rX · 
aluminium in the rods manufactured by them. Agalaat 
this order of the Assistant .Coll~tor, the Company filed 
an appeal before the Appellate Collector of Central 
Excise, Madras . 

. In the appeal two specific points were raised: 

(i) that the time-limit under the Limitation Act should 
run from the date on which it had come to their 
knowledge that the aluminium propersi rods were not 
covered by any of the sub-items of item 27 of tlie Cen-
tral Excise Tariff in terms of the Gujarat High Court 
Jndgment referred to supra and that they came to 
know of th:s decision only in August, 1972 and there-
fore, the three years limitation should run from 
A'Ugust, 1972 only. 

(ii) and that the aluminium propersi rods were not covP.r- · 
ed by any of the sub-items of item 27 of the Central 
Excise Tariff and, therefore, the duty paid on the same 
should be refunded upto the period of Feb. 1969. The 
Appellate Collector in his order-in-appeal dated 20-1-1977 
accepted the contention of the Company with regard to 
the time limit and held that the claim for refund filed 
by them in Nov. 1972 was in time. In respect of point 
(H) the Appellate Collector had held that the· 
aluminium propersi rods manufactured by the appel-
lants upto the period 1-3-1969 were liable to duty on 
the crude aluminium content of the rods and had 
accordingly rejected their appeal. 

Against the said order of the Appellate Collector the Company 
filed a revision petition to the Government of India. 
Earlier they had also filed a writ petition challenging tht!' 
Asstt. Collector's order in the Madras High Court, but in 
the meanwhile their appeal was rejected on merits by the 
Appellate Collector while the writ petition was still pend-
ing before the High Court. The High Court therefore, 
directed that the revision application of the petitioners be 
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decided by the Government of India on 15~3-1978 before 
the High Court passes any orders on the writ petitioa. 
In connection with the revision ap?lication Shri Subra-
maniarn the advocate for tbe company· wa3 heard on 
27-2-78. At the time of personal hearing S~ui Subramaniam 
had urged that under section 3 of the Central Excises and 
Salt Act, 1944 duty is leviable on excisable goods produced 
and manufactured at the rates set forth in the first sche-
dule. Accordingly, since in this case the final produce is 
aluminium 'propersi rods' the levy under section 3 of the 
Central Excises and Salt Act, 1944 could only be on such 
'aluminium propersi rods' and since during the relevant 
period i.e. prior to 1-3..()9 alumjnium propersi rods did not 
stand induded in the Central Excise Tariff item 27 or in 
the First Schedule there could be no such 'propersi rods'. 
He further urged that since as per the Central Excise 
Tariff item 27(a) duty is leviable on crude aluminium 
which is produced and marketed as such and in this case 
what is manufactured and cleared is 'aluminium rod' and 
not 'crude aluminium'. Further, since 'aluminium rod• 
was not in the Central Excise Tariff it cannot be assessed 
as such either and hence the decison of the Appellate Col-
lector was wrong. 

The Government of India carefully considered the submission 
made by the company in their revision application and the 
points urged by the Advocate at the time of persenal 
hearlng and observed as follows:-

While on the question of classification the Government of 
India agree with the contention of the company that 
aluminium propersi rods 'perse' fall outside the tariff 
description of item 27(a) of the Central Excise Tariff 
as held by the Gujarat High Court Judgment while 
deciding the question of leviability of imported alumi-
nium propersi rods to countervailing duty under section 
2(a) of the Indian Tariff, the Government of India 
nevertheless cannot fail to appre~iate the argument put 
forth by the Appellate _Collector that in the process of 
manufacture of propersi rods. a stage is reached when 
molten aluminium is obtained but retained in the plant 
for captive consumption for the manufacture of pro-
persi rods. This molten aluminium being aluminium 

430 LS-3. 
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in crude form attracts duty under item 27(a) of the 
Central Excise Tariff as soon as it is produced and 
before it is removed for casting into propersi rods. But 
since strict application of the requirement of law in a 
case like this where the process of manufacture is con· 
tinuous and aluminium propersi '!'Ods are produced 
without first storing and accounting for the crude 
aluminium for purpose of payment of duty at the stage 
at which crude aluminium is obtained in the plant, all 
that was done by the Central Excise officers in this case 
was to collect duty on the excisable molten aluminium 
namely, aluminium in crude fonn as represented by the 
end-product, namely aluminium propersi rnds so as to 
save serious inconvenience to the manufacture which 
would have been caused by insisting on payment of 
duty at the stage at which crude aluminium came into 
existence. Naturally the manufacturer would not have 
found it feasible to account for and to pay duty on crude 
a1uminium at that stage before the manufacture of 
propersi rods. To other words it was a case of post-
ponement of duty from the stage of manufacture of 
c:-ude aluminium to stage of manufacture of propcrsi 
rods so as to suit the convenience of the company as 
well as the administration without any injury to either 
the revenue or the assessee from the point of view 
of equity. 

Having decided in the affi'l'mative on the question of leviability 
of duty in this case the Government of India also observed 
that the provisions of Limitation Ac'~ could not prevail 
vis-a-vis the pmv:iosions of rule 11 of the Central Excise 
Rules w!"'.ich are more specific in this case on t1:e question 
of time-limit for claiming refund. The Go\·ernment of 
India further observed that the company did not take up 
this question even when item 27(aa) was ins-erted jn the 
tariff as pointed by the Asstt. Collector, Salem after con-
sidering all aspect the Government rejected the claim of 
the company both on merits as well as on limitation under 
rule 11 of the Central Exdse Rules, 1944. 

The decision of revision authority was questioned by the 
assessee in the writ petition filed by it before the Madras 
High Court." 
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1.34. Asked about the stand taken by Government befare the 

High Court, the Ministry of Finance in their note have stated:-

''lt was contended on behalf of the Department-
(i) that the propersi rods manufactured by the assessee 

were excisable under item 27 (a) of the Central Excise 
Tariff. It was stated that though Aluminium propersi 
rods 'per se' fell outside the tariff description of item 
27(a), molten aluminium produced by Madras Alu-
minium Company during the pro~ess of manufacture 
of propersi rod was liable to duty under item 27 (a) as 
molten aluminium is aluminium in a crude form. After 
molten aluminium is cooled and is made to take a solid 

form that could definitely be alum:nium in crude form. 
Tne fact that the manufacturing process is a continuing 
one and that molten Temoved from the machine or that 
the molten aluminium is not stored separately will not 
mean that there is no actual produ':.'tion of crude alu-
minium. Thus though the end-product manufactured 
by Madras Aluminium Company is aluminium propersi 
rods, at the intermediate stage, aluminium is p'I"oduced 
in molten form, the same can be subjected to duty at 
that stage. In other words, if in the process of manu-
facture of dutiable goods another dutiable product is 
brought in existence at the intermediate stage, the same 
is liable to duty. even though the same is not sold or 
manufa':.'tured in that form at that stage. 

(ii) It was also informed that the refund claim filed by the 
assessee was time-barred under rule 11 read with rule 
173-J of the Central Excise Rules, 1944 as the claim was 
not filed within one year from the date of payment of 
duty. It was furthe-r pleaded that the provisions of 

the Limitation Act could not prevail vis-a-vis the pro-
vision of rule 11 of the Central Excise Rules which are 
more specific in this case on the question of time-limit 
for elaiming refund. 

(iii) It was further contended that the excise duty paid by 
the assessee had been charged from the customers and 
so the assessees cannot be allowed to have the refund 
as the same will result in unjust enrichment of the 
assessee.'' 

1.35. The High Court held in the aforestated case that even 
though the claim for refund of exicise duty paid was valid it should 
lbe refused on the grounds that such refu.nd would result in unjust 
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enrichment of the assessee manufacturer. In a note about the 
judgement furnished at the Committee's instance, the Ministry of 
Finance (Department of Revenue) have stated as under:-

4'The honourable High Court has upheld the decision of the· 
revision authority so far as the excisability of the crude· 
aluminium content of the propersi '!'ods was concerned, 
but at the same time the High Court has held that the 
assessees were entitled to refund of duty paid by them 
during the period 1st January, 1967 to 11th July, 1967, 
when the propersi rods were classified under item 27(d)· 
The Honourable High Court further held that the refund 
can be ordered by it in exer:ise of its writ jurisdiction 
under Article 226 of the Constitution of India or the· 
assessee can claim it in a civil court. Since the claim in 
the civil court would have been time-barred, the High 
Court observed that su~h a claim can be made by invok-
ing the writ jurisdiction of the High Court. The Honour-
able High Court however held that since the powers 
exercised by them under Article 226 of the Constitution 
of India directing the Government to refund the amount 
to the assessee were dis~retionary they had to see to 
another aspect of the issue that this refund does not result 
in unjust enrichment of the assessee at the cost of actual 
consumers to whom the refund is actuallv due. The High 
Court observed that since the excise duty was ultimately 
paid by the consumers who had in fact borne the excise 
duty, the court refused to direct the refund of the central 
excise duty to the petitioners but held that the amount 
can be retained by the State for payment to the ultimate 
consumers as and when the claims are made and estab-
lished by them.'' 

l.:J6. The Committee have been informeci. that an appeal has been 
filed by Messrs Madras Aluminium Company Limited in the Sup-
reme Court against the decision of the Madras High Court. 

1.37. The Committee enquired whether any part of the amount 
and duty in the aforesaid case has been refunded to the manufac-
turers I consumers. In a note the Ministry of Finance have stated: 

"The manufacturers have not been given any refund out of 
the amounts covered by the writ petitions. The consu-· 
mers as referred to below have claimed refund. 

(1) Messrs. Madras Electrical Conductors (P) 
Ltd. 

(2) Pran Conductors (P) Ltd., Ahmedabad 
(3) Pran Cables (P) Ltd., Rajasthan 

But so far no refund has been granted." 

1,38,819.62 
58,756.89 

1,23,961.05 
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· Ex-gratia. measure to waive the recovery of differential du.ty 

1.38. The Committee learnt from Audit that in the case of Messrs 
·Garware Plastics and Polyester (P) Ltd., whose produd was decided 
to be falling under Central Excise Tariff item No. 15 (A) (2) Gov-
ernment waived, as an ex-gratia measure, recovery of 'duty amount-
ing to Rs. 20.47 lakhs relating to the period from 11-11-1976 to 
17-6-1917 on the ground that the manufacturer had not taken any 
precaution to recover the amount of ci.uty from the customers during 
the said period when the tariff classification of the product was in 
.dispute. Explaining the facts of the case, the Ministry of Finance 
.. (Department of Revenue) have in a note stated:-

"The Government of India decided on 1-3-1978, as an ex-gratia 
measure, to waive the recovery of differential duty 
amounting to Rs. 20,47,352.44 from Messrs Garware Plas-
tics and Polyester P. Ltd., being the ctifference between 
the duty correctly leviable on polyester films under item 
15A (2) of the Central Excise Tariff and the duty actually 
pa'id by them under Item 68 ibid from 11-11-1976 to 
17-6-1977. 

2. The wording of the relevant entries under Item 15A during 
the material Qeriod, i.e. from 1-3-1964, when it was first 
introci.uced and prior ~o its amendment from lR-6-1977, 
was as follows: 

15A. ARTIFICIAL OR SYNTHETIC RESINS AND PLAS-
TICS MATERIALS AND ARTICLES THEREOF. 

1. Artificial or synthetic resins and plastic materials in any 
form whether solid, liquid or pasty, or as powder gra-
nules or flakes, or in the form of moulding p::>wders. the 
following namely 

(i) Condensation, Poly-condensation and polyaddition 
products, whether or not modifiecl or polymerised, in-
cluding Phenoplasts, Aminoplasts, Alkyds, Polyami-
des, Polyurethane, Polyallyl Esters and other un-

saturated polyesters; 
2. Articles made of plastirs, all sorts, including tubes. rods, 

sheets, foils, sticks, other rectangular or profile shapes, 
whether laminated or not, and whether rigid or flexible, 
inclurling lay flat tubings and polyvinyl chloride sheets 
not otherwise specified. 

Explanation-For the purpose of sub-item (2), 'Plastics' 
means the various artificial or synthetic resins or plastie 
materials included in sub-item (1). 
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The scope of item 15-A (1) was confined according to a clarifi-
cation given by the Law Ministry sometime before 17th 
February, 1965, to the articles mentioned ~recisely under 
the sub-item (i), (ii) and (iii). 

3. On 11-11-1976, the Superintendent of Central Excise having 
jurisdiction over the Aurangabad factory of Messrs Gar-
ware Plastics and Polyesters (P) Ltd., approven the classi-
fication of polyester film/sheets manufactured at that 
factory under Item No. 68 of the Central Excise Tariff. 
This was on the ground that as the polyester filmisheets 
were manufactured from saturated polyester polymer 
chips not falling under any of the sub-items of tariff Item 
15A (1), they fell outside the scope of tariff item 15A (2) 
in view of the explanatory note thereto. This classifica-
tion was 'in the light of the test rEQort dated 2-11-1976 of 
National Test House, Alipore, Calcutta, to Pffect that 
samples of polyester polymer chips were saturated pol-
yester polymer and that the polyester film was rigid 
plastic. 

4. The Collector of Central Excise, Poona, who entertained 
doubts regarding the correctness of the aforesairl classifi-
cation, advised the jurisdictional Assistant Collectcr to 
make provisional assessment of the subject goods. He 
also solicited the opinion of the National Chemical Labo-
ratory, Poona, who on 29~12-1976, stated that the Qolyester 
polymer chips fell under the category of "saturated poly-
ester and were a polymerised product. The matter was 
also referred to the Deputy Chief Chemist, Bombay, and 
on 28th January, 1977, the Deputy Chief Chemist clari-
fied that saturated polyestet" resins were covered under 
Item 15A(l) (i) of the Central Excise Tarifl.'. 

5. The Collector, Central Excise, Poona had also sought a 
clarification from the Board whether saturated polyester 
polymer was covered under Item 15A(l) or not. Mean-
while on 1-12-1976, Messrs. Garware Plastics (P) Ltd. 
represented to Government and the Board that the poly-
ester film manufactured by them had been classified under 
item 15A of the Central Excise Tariff by the Assistant 
Collector, Central Excise, Bombay, with referen('e to poly-
ester film prorluced by them in their Bombay factory, and 
that this order had been upheld by the .A4:Jpellate Collec-
tor; Central Excise Bombay. They, therefore, requested 



Government to determine the final classification of the 
product and also requested an exemption from Central 
Excise duty leviable under Item 15A (if the product was 
so classifiable, to enable them to compete with imported 
films. 

6. The question regarding the classification of the subject 
gooci.s was examined in the light of the advice given by 
the Ministry of Law on the scope of Item 15A (1). In 
their opinion dated 22-12-1976, the Ministry of Law had 
clarified that if an item could be said to be otherwise 
(i.e. irrespective of the enumeration) covered under the 
expression 'condensation, poly-condensation and poly-
addition products whether or not modified or polymerised', 
it would be included in the item. Thus, in view of the 
Law Ministry's opmwn, the saturated polyester were 
covered by sub-item 15A (1) (i) and polyester films made 
therefrom were co\·ered by sub-item 15A (2). 

7. The question now arose regarding assessments far the past 
period. The two assessees affected b~' this issue were 
Messrs. Rex or Inr1.ia Ltd., and Messrs. Garware Plastics 
and Polyesters (P) Ltd. Messrs. Rexor India Limited, 
who had been importing polyester films had been '?aying 
countervailing duty on the basis of classification under 
Item 15A (2). They wanted a clarification to issu~ that 
prior to the change in the tariff description in Item 15A 
(1) (i) from 18-6-1977, polyester films were not assessable, 
~') that refunds of the countervailing duty paid b:'-· them 
coulci be granted. Messrs. Garware Plastics and Poly-
esters (P) Ltd. had been manufacturing polyestPrs films 
out of saturated polyester chips. Roughlv from Decem-
ber. 1976 onwards. their goods had been provisionally 
assessed to Central Excise duty to cover the difference 
between the dutv under Item 68 CET and Item 15A (2). 
They rf(lresented that the Item 15A (1) (i) prior to the 
change with effect from 13-6-1977. as also accorci.ing to 
t:1e practice of the Department. "covered onlv those satu-
rated polyesters such as alkyds which \vas (sic) specifi-
cally mentioned in the description and not other ~<lturated . -
polyesters which were not mentioned.'' 

8. The aforesaid representations were considered by the Gov-
ernment. The request of Messrs. Rexor India Limited '''as 
founci acceptable since they had been assessed even in the 
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first instance to the higher duty on the basis of the correct 
classification. In the case of Messrs. Garware Plastics & 
Polyesters (P) Ltd., it was observed that the local Sup-
erintendent had specifically classified their product under 
Item No. 68 CET. Subsequently, when this assessment 
was made provisional, Messrs. Garware Plastics and Poly-
esters (P) Limited had taken any precaution to safeguard 
their interests for recovery of rlifferential duty, that is, 
the difference between the duty actually paid unaer Item 
No. 68 and the duty payable under Item 15A CET. A 
decision was accordingly taken with the approval of the 
F~nance Minister to waive, as an ex gratia measure, the 
recovery of the differential duty amounting to Rs. 
20,47,352.44 leviable on polyester films under Item 15A(2) 
of the Central Excise Tariff cleared by them on the basis 
of lower assessment unrler Item 68 ibid during the pedod 
from 11-11-1976 to 17-6-1977." 

1.39. The Committee wanted to know whether similar waivers 
have been allowed in any other cases. The Ministry of Finance 
have furnished a list of specific cases of waiver of excise duty on 
ex gratia basis (Appendix II). 

Refunds unde-r N otifica.tU>n No. 198176. 

1.40. According to the information furnished by the Ministry of 
Finance showing refunds of duty amounting toRs. 50,000/- and above 
made during the three years enrling 31st March, 1980, 189 out of 808 
refunds involving an amount of Rs. 10.71 crores in total were effected 
due to a notification No. 198176-CE dated 16th June, 1976. Under 
the aforesaid notification a scheme of duty relief to encourage higher 
Qroduction was introduced w.e.f. 1st July, 1976. It rema'inen in 
force till 31st March, 1979. Initially, the scheme applied to 43 com-
modities. Subsequently, as a result of additions to/deletions from 
the list it operated in respect of 51 items. The scheme envisaged 
exemption of 25 per cent from duty on the specified goods cleared 
in excess of clearance made during the base period. In this connec-
tion the Ministry of Finance, in a press note dated 19 February, 1977 
inter alia clarified that it was for the manutacturer to decide whether 
the benefit of duty exemption e~.rned by him should be retained by 
him or not. However, in the event of the manufacturer got ~~r:~·­
on the benefit in whole or in part to the buyer the assessable value 
and the amount of duty will be adjusted on the basis of a formula. 
The Committee wanted to know whether the assessments were 
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completed on the basis of the formula given in the press-note anc:l 
refund allowed in all the 189 cases. The Chairman, Central Board 
of Excise ami. Customs stated during evidence: 

"So far as this particlllar scheme is concerned, I would expect 
that the Collectors would have followed this method, 
except where they were restrained by court cases or 
otherwise." 

1.41. In a subsequent note furnished to the Committee, the Minis-
try of Finance have stated: 

"References have been made to the Collectors to intimate if 
the assessments have been completed on the basis of the 
formula given in the press-note 'dated 19-2-197'7 and re-
funci. allowed in all the 189 cases. . . . The concerned Col-
lectors have reported that the instructions contained in 
the press note dated 19-2-1977 have been followed and 
assessments con»;?leted in most of the cases." 

.Scrutiny of refund orders 

1.42. At the instance of the Committee, the Ministry of Finance 
-(Department of Revenue) have furnished a statement (Appendix-
III) classifying the refunds involving Rs. 50,000/- and above mane 
-during the years 1977-78, 1978-79 and 1979-80 into those ordered by 
Supreme Court, High Court, Appellate Collector, revisional authori-
ties etc. 

1.43. The Committee desired to know whether there was any 
standing practice in the Board whereby in respect of any refund 
allowed by any Appellate Collector or any other authority, at least 
in cases of refunds of more than Rs. 1 lakh, the Boarri or the Govern-
ment should review those orders. During evidence, the Chairman, 
Central Board of Excise and Customs stated:-

"There is one small problem here. In many of these cases 
where appeals are made in assessment matters, the 
amount is not quantified. What is decided is whether a 
particular item should be classifieri under one item of 
classification or another or valuation should be under one 
principle or not and even the appellate authority does not 
normally quantify the amount. He says only the assess-
ment should be on this basis and it is left to the lower 
authority to work out the amount which just by looking 
at the order, it may not be possible to say the exact 
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amount. But we do have a system whereby the Executive 
Collectors do refer to us those cases where it appears to 
them that the order :;>assed by the Appellate Collector 
was not legal or proper or correct, in which case the Gov-
ernment can intervene and, in many cases proceecUngs 
are initiated." 

1.44. In this context the witness added: 

"We have taken note ~f your observations. In fact such a 
system does work but, in a slightly different way. They 
do make reference to the cases which have hi.gh revenue 
implication and where it appears that there is a possibility 
of the Appellate Authority having gone wrong. we get 
references and we do go into them.'' 

1.45. Surolementing further on the procedure in vogue in the 
Department in this behalf. the Member, Central Board of Excise 
anrl Customs stated during evidence: 

" ...... Whenever any decision is taken by the Appellate 
Collector. a copy of the order do2s go to the adjuJica t ing 
Officer and the Collector also is involved with the review 
of the app.=llate decision and there is a machiner5'. The 
Collector scrutinises these orders passed by the Appellate 
Collector to see as to whether the matter should be taken 
UQ in the revision or not. This is irrespective of the 
amount of the duty. But with regarrl to the question of 
principle as to whether the decision is correct in law, 
correct or proper or legal there is a machinery in the 
Collectorate to see. irrespective of the amount, whether 
the appellate order has to be got reviewed or not. In 
my quasi-judicial capacity I have had many an occasion 
to review the decisions of the Appellate Collectors in 
different parts of the country and revise their orders.·· 

1.46. Asked whether there was any mechanism in the Department 
to scrutinize an order of refunrl of excise duty passed by the High 
Court for examining if it was fit case to go in for appeal in the 
Supreme Court particularly where the amount of refund involved 
was quite substantial. The Member, Central Board of Excise and 
Customs stated during evidence:-

"In regard to High Court decision, there is a machiner~t of 
scrutinising the judgement even at my level and where 
a decision is taken in consultation with the Ministry of 



37 

Law to see whether it is a fit case to go to Supreme-
Court. Invariably if the advice is to go in appeal, we do. 
take it up to the Supreme Court." 

1.47. Enquired whether there was any rule that the Collector 
should bring all cases of refunds ordered by High Courts involving 
·huge amounts of duty to the notice of the Board, the Chairman. 
Central Board of Excise and Customs stated during evidence: 

"The pTocedure is that whenever there is an adverse High 
Court judgement, it is reported to the Boar::l. If there is 
an adverse judgement we take legal advice.'' 

1.48. The witness further stated in this regard: 

"Every High Court judgement has _got its own importance. 
Therefore, all such judgement are expected to be report-
ed to the Board." 

1.49. In this connection the Committee wanted to know the 
details of the cases regarding duty on insulators where the MadTas 
High Court had ordered refund of' duty to certain parties. In a note 
Ministry of Finance (Department of Revenue) have stated: 

"M/s. Seshasayee Indust-ries, Vadalur have filed a \vrit peti-
tion No. 1854 of 1974 in the Madras High Court challeng-
ing the classification of insulators made of Porcelain with 
or without metal parts manufactured by them under 
tariff item 23B ( 4). This writ petition along with ano-
ther writ petition was allowed on 28th March 1977 by a 
sin~le judge following an earlier judgement dated 12th 
February, 1975 rendered by a Divisional Bench consisting 
of Judges oi same High Court in respect of writ petition 
No. 343 of 1974 filed by the English Electric Company. 
In that case the High Court has held that merely because· 
porcelain forms part of the finished article, viz. fuse 
links, it will not be porcelainware falling under Tariff 
Item 23B. 

A writ appeal No. 600178 was preferred against this judge-
ment dated 28th March, 1977 before a Divisional Ben::-h 
and the same was dismissed on 12th June, 1978. Mean-
while the SLP No. 317 of 1977 filed by the department 
before the Supreme Court against the &nch judgement 
of the Madras High Court dated 12th February, 1975 
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relating to English Electric Company referred to above 
was disposed of on 8th September, 1977 resulting in 
dismissal. 

In view of the above developments, the Additional Legal Ad-
visor, Ministry of Law, Justice and Company Affairs' 
Branch Sectt. Madras was consulted regarding the feasi-
bility of final S.L.P. before the Supreme CouTt on 27th 
September, 1978 against judgement relating to Mls. 
Seshasayee Industries, Vadalur. The Law Ministry in 
their opinion dated 29th Septembeor, 1978 expressed the 
view that in the light of the Supreme Court decision 
rendered in S.L.P. 317/77 involving identical issues, no 
useful purpose will be served in the department prefer-
ring a S.L. P. In these circumstances no further appeal 
was considered necessary against the dismissal of the 
writ appeals. The refunds were therefore sanctioned 
to Mls. Seshasayee Industries Vadalur consequent on the 
judgement of Madras High Court in favour of the 
assassee." 

1.50. On further enquiry, the Ministry of Finance (Department 
-of Revenue) have informed the Committee that refunds of excise 
duty were sanctioned by the department in the following cases conse-

·quent to the judgement of the Madras High Court: 

S. No. ~arne of the Unit Amo nt Sanctioned 

I. M/s Seshasayee Industries Rs. 4,6r ,2g8.22 
2. -d). Rs. t6.6g.275·14 
3· -do- Rs. 15,47.883.81 
4- -d ,_ Rs. 5,20,356.21 
5· -d)· R<~. 4,01,452 ·53 
.6. -do- Rs 8,02,737·1' 
7· M/s Mmra~ Rubber Fact )ry, Rs. 7,23,86,ooo.oo 

India Tyres and Mfs Dunlop 
8. M Id·.tn CJat~ Limitd Mod 1rai Rs. 2,00,161 ,63.20 

--------
Pendency of cases: 

1.51. The Committee desired to know the total number of cases 
relating to the Excise Department pending in the Supreme Court 
and in the High Courts. The Chairman, Central Board of Excise 
;and Customs stated: 

"At the rru>ment we are not equipped far this. In fact, some 
time ago, we did have a committee of senior officer's 



which went into this matter; and they felt there was a-
need to have a legal cell which could effe~tively follow 
all such cases." 

1.52. Asked whether the Department would consider setting up a 
Directorate of Prosecution in order to monitor the cases and defend 
the Government considering the large revenue potential of the 
Department and in view of the enormous amounts of money being 
spent on litigation, the Finance Secretary stated: 

"We shall have the suggestion examined:' 

Intimation of refunds of excise duty of Income-tax authorities: 
1.53. The Central Board of Excise and Customs vide their· 

F. No. 223172/72-cx.6 dated 2nd August, 1972 decided and issued 
instructions that whenever refunds exceeding. Rs. one lakh are 
granted to Central Excise assessees, particulars of such refunds 
should invaoriably be intimated to In~ome-tax authorities concerned 
by the Central Excise authorities. Subsequently, in 1975 these-
instructions were reviewed and revised confidential intsructions 
issued reducing the refund limit to Rs. 50,00() and above for the pur-· 
pose of intimating Income-tax authorities. It was also decided 
that a quaorterly statement of such refunds should be sent to the 
respective Commissioners of Income-tax to enable them to keep a 
watc-h over the utilisation of the information so furnished. 

1.54. The Committee desired to know whether the Income-tax 
authorities were informed of the reZunds granted to manufacturers 
of excisable goods involving an amount of Rs. 50,000 and above 
during the period of 3 years from 1977-78 lo 1979-80. According 
to the information furnished by the Ministry of Finance, in 193 such 
cases involving an amount of Rs. 5.32 crores in total. the Excise 
Department had not intimated the In:ome-tax authorities of the 
refunds. The amount of refund exceeded Rs. one lakh each in 110 
cases involving a total duty of Rs. 4.66 crores. 

1.55. Asked why the instructions were not complied with in such 
a large number of cases during a period of 3 years, the Member, 
Central Board of Excise and Customs stated during evidence: 

1.56. Offering his views on the non-compliance. of the specific 
been lapses ...... " 

1.56. Offering his views on the non-compliance of the specific 
instructions of the Board, the Finance Secretary deposed: 

"I agree that, in terms of the instnlctions issued by the 
Board, the Collectors concerned ought to have sent the 



40 

intimation to the income-tax authorities. If they had not 
done, we would take up the matter with them now ...... I 
certainly agree with you that, wh~'-'e clear instructions 
have been issued that intimation should be sent to the 
Income-tax Depa'l'tment, the Collectors concerned ought 
to have been alert and sent the information to the Income-
tax Department in time." 

1.57. The Committee wanted to know whet~1er the Department 
-have since ascertained the reasons for not intimating the Income-
tax authorities or have called for an explanatio:1 from the conce'I'n-
ed officials for not having complied with the instructions issued by 
·the Government in this behalf. The Member, Central Board of 
.Excise and Customs stated: 

"We have written to all the Colle:-tors that, in all such cases, 
intimation to the income-tax authO'l'ities should be sent 
immediately. As soon as the question was raised by the 
Committee we told the Collectors that this intimation must 
be sent to the income-tax authorities immediately, if not 
already done." 

1.58. In a subsequent note furnished to the Committee after the 
-evidence before the Committee, the Ministry of Finance (Depart-
ment of Revenue) have stated: 

"All cases of refunds as listed in Annexure A of our 'I"eply 
to point No. 2 of the list of points on advance informa-
tion have now been reported to the Income-tax authori-
ties.'' 

Treatment of refund of duty in the Income-tax: 

1.59. The Committee enquired how the refund of duty is dealt 
with in the Income-tax Ac-t. The Ministry of Finance (Depa'!'tment 
of Revenue) have in a note stated:-

"Section 41 (1) provides that where an allowance or deduc-
tion is granted in any year in respect of any loss expen-
diture or trading liability and subsequently during any 
previous yea-r the assessee receives, whether in cash or 
in any other manner, whatsoever any amount in respect 
of said loss or expenditure, or the assessee is benefited 
by the remission or cessation of the trading liabili.ty, the 
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amount received O'.r the amount of liability whi:h is ex-
tinguished is chargeable as business profits of that pre-
vious year. In view of tnese provisions where an allow-
ance oi: e:t':!ise duty is made under section 37(1) in any 
year is a business liabilih or expenditure, and in a sub-
sequent year the amount of excise duty is refunded by the 
Government or the liability is remitted, any amount in 
respect of such refund received or the amount of liability 
which is so remitted or extinguished, would be chargeable 
as business profit of that subsequent previous year. In 
other words, the excise duty refund would be assessed 
under section 41 (1), whereunder any trading liability 
recouped by way of remission or cessati:.m, shall be treat-
ed to be business income in the year in such remission 
or cessation takes place." 

1.60. Asked whether any deduction/allowance is admissible to 
the assessee in ~·espe:·t of excise duty, the Ministry of Finance have 
in their note stated: 

''Under the provision of section 145 of the Income-tax Act 
the choice of method ef accounting is left to the assessee 
who, if he follows the mercantile method of accounting, 
is entitled to claim deduction of any liability that has 
accrued or become payable during the relevant previous 
year, even though such lhbility may be in dispute. A 
duty, tax or other levy. e.g., sales-tax or excise, which is 
payable by these assessee does not become contingent 
merely because the assessee disputes the liability in fur-
ther pro::eedings; it may be still < llowed as an ascertained 
liability under mercantile system of accounting. In 
Kedarnath Jute Mfg. Co. Vs. CIT (82 ITR 363) the Supreme 
Court held that the liability to sales tax which arose on 
sales made by the aso;essee during the relevant previous 
~·ear did not cease to be a liability because the assessee 

had taken proceedings before higher authoritie'5 for get-
ting it reduced or wiped out, so long as the contention of 
the assesc;ee dir1 nn+ pre\·~iJ. The assessee was held to be 
entitled to deduct from the profits and g!linc; of its busi-
ness such disputed liabilitv to sales tax under section 
10(2) (xv) of 1922 Act fcor;esponding to section 37(1) of 
1961 Actl The rationale of the said dedsion was applied 
bv the All'ahabaif High Court 'n CIT Vs. Poonam Chand 
Trilok Chand (105 ITR 618) to hold that an assessee who 
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follows the mercantile system of accounting is entitled to 
claim a deduction even though the expenditure is not 
actually incurred and it is enough if the liability for such 
expenditure accrues. The fact that the assessee did not pay, 
the amount to the Government in the relevant accounting 
year did not alter the position. The Court held that the 
assessee is entitled to a deduction under section 37(1) 
when the liability accrues and the liability accrues as 
soon as a transaction of sale or purchase takes place. If 
the assessee should succeed in appeal action could be 
taken under section 41 of the I.T. Act. Some other deci-
siom; of the High Court are also to the same effect 105 
ITR 669, 108 ITR 136, 110 ITR 385 and 115 ITR 58." 

Taxation of refunds: 

1.61. The Committee wanted to know whether the refunds of 
excise duty made to the manufacturers of excisable goods were taken 
into account while assessing the income for t~x purpose during the 
relevant assessment years. The Finance Secretary stated during 
evidence: 

" we will certainly pursue the matter with them. Since 
these payments were made by a Government department 
and by cheques. there is no rlsk of these amounts not 
being brought to book. Even so, by way of abundant cau-
tion 2nd in view of the fact that a specific question has 
been raised by the Hon. Member in respect of these cases. 
I will alert them, the Central Be>ard of Direct Taxes and 
ask them to check whether the parties concerned have 
shown these figures in their returns." 

In this connection, he further added: 

" ... Even in the otner cases where intimation h::-s been sent 
I will ask them to check with the assessees concerned." 

1.62. In· a note furnished to the Committee, after evidence the· 
Ministry of Finance have stated: 

"Central Board of Direct Taxes have written to the Commis-
sioners having jurisdiction over the assessees to whom 
refunds of excise dutv have been issued, as per the details 
furnished by the CBE&C to the Public Accounts Com-
mittee, requiring the Commissioner to verify in the cases 
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of assessees in their charges whether the amount refunded 
to these assessees have been brought to account for the 
purpose of income tax u/s of the Income Tax Act. The 
Commissioners have been instructed to send a compliance 
report on or before 30-4-1981. Besides, a separate instruc-
tion has. also been issued to the Commissioners, to arrange 
to collect suo motu, the particulars of such refunds exceed 
ing Rs. 50000/- without waiting for statements to be sent 
to them by the officers of the CBE&C. (copy each of the 
Instruction No. 1376 dated 22-1-81 and Instructions No. 
1376A dated 2-2-81 is enclosed) (Appendix IV and V)." 

Case of J. K. Synthetics Ltd.: 

1.63. In this connection, the Committee drew attention to their 
recommendation in para 6.51 of their 8th Report (Sixth Lok Sabha): 

"The Committee also note that J.K. Synthetics Ltd., got a for-
tutious benefit of Rs. 1.37 crores by way of refund as the 
duty paid at the higher rates had already been passed on 
by the manufacturers to the consumers. The Committee 
understand from Audit that the Company has not return-
ed the sum of Rs. 1 . 37 crores as income in the Income 
Tax Return. This is a serious default, and the Committee 
wish that the matter is immediately investigated by the 
Government. Action taken against the company to recover 
the taxes due and impose penalty should be intimated to 
the C'Jmmittee within three months. 

The Committee would also like to know why Govern-
ment could not recover the amount from the balance 
lying in credit in the Personal Ledger Account as well as 
from securities furnished by the J .K. Synthetics Ltd. If 
this was done at le-:tst part of the amount in arrears could 
have been recovered. 

1.64. At the instance of the Committee, the Ministry of Finance 
have furnished a note indicating the position on the above recom-
mendations as under: 

''In this connection it may be stated t'hat the Public Accounts 
Committee had already made re~omrnendation in their 
187th Report {1975-76) at p!ira 4.29 while considering 
C&AG's Report 1972-73 relating to Direct Taxes. This re-
commendation was as under: 
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"The Committee had also had occasion to examine sepa-
rately the grant of a large refund of Central Excise duty 
amounting to Rs. 1.37 crores, on revision to J.K. Synthe-
tics Ltd. The Committee have been informed by the 
Central Board of Direct Taxes that the Commissioner 
of Income Tax had been instructed ori 7th May, 1974, 
to look into this matter and verify that the refund had 
been fully accounted for in the books and the returns 
of income. A long time has passed since then, and the 
Committee would like to be apprised immediately of 
the results of verification. 

The Honourable Committee had already been informed 
in the action taken note on the above recommendations 

vide F. No. 236/335173-A&PAC-II. dated the 28th June, 
1976, as follows: 

"The assessee company had re2eived a sum of Rs. 1,36,781459 
as refund of Central Excise Duty during September I 
December, 1972. A further sum of Rs. 68,84,365 became 
due to the company but was not paid by the Central 
Excise Department. These amounts were neither shown 
in the P&L a/c nor in the returns of income. The entire 
question of assessing these refunds to Income Tax is 
under examination in detail during the course of pend-
ing assessment proceedings for the assessment years 
1973-74." 

In fact, the above reply has also· be2n considered by 
the PAC in their 51st Report (1977-78) and they have 
made further recommendation at para 1.44, which is re-
produced below: 

"The Committee are surprised that a large sum of Rs. 1.37 
crores received by J.K. Synthetics Ltd. as refund of 
Central EXcise duty during September/December 1972 
as well as a further sum of Rs. '68.84 lakhs which be-
C~?me due to the company on this account had not been 
disclosed either in their profit and loss account or in 
the returns of income. The Committee expect that 
while examining in detail the question of assessing 
these refunds to Income Tax during the course of pend-
ing assessment proceedings for the assessment year 
1973-74, the question whether there has been deliberate 
concealment of income will also 'be gone into.·· 
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It may thus be seen that the point raised by the Com-
mittee in para 6.51 of their 8th Report has been covered 
by their recommendation at para 1.44 of 51st Report. 
Action taken note on this para has also been sent to the 
PAC vide C.II-F. No. 241J1J78-A&PAC-II dated 18-5-1978--
reproduced below: 

"It is true, that the sum of Rs. 1,36,78,459/- was not shown 
in the profit and loss accounts nor was it shown in the 
return of income. In the Balance-she2t, however, it 

was included in 'current liabilit:es and provisions", in 
this respect the auditors of the company made the 
following observations in tbeir notes: 

''15-other li:-.bilities Rs. 8,52,68,657 include Rs. 1,36,78.459 
being refund of excise duty in 1972 previously 3.ssessed 
in excess and kept in suspense A/C." 

The taxability of the two sums representing refund of 
excise dutv on crimped yarn receivable by the assessee 
company has been examined. The assessee company had 
re2eived a sum of Rs. 1,36,78.459 in September/December, 
1972, but the furthPr amount of Rs. 68,84,385 was not re-
ceived bv it during the calendar year 1972. In the course 
of assessment proceedings, the assessee company raised 
the following contentions to argue that the two amounts 
were not hxable: 

(i) that the provisions of section 41 (1) of the Income-tax 
Act, 1961 are not attracted; 

(ii) that the Central Excise Department has again issued 
notices saying that the excise duty was chargeable; 
and 

(iii) that in any case the assessee had a liability to refund 
the amount to the custome.rs. 

The Income Tax Officer has dealt with all the conten-
tions and made a detailed analysis of the legal issues 
involved and the facts giving rise to the refunds. But 
the ::>rder could not be issued because of the stay granted 
by the Supreme Court. Tre CIT has already directed the 
ITO to examine the case from concealment angle." 
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1.65. Intimating the latest position of the case of J.K. Synthetic!:~,. 
the Ministry of Finance (Department of Revenue) have in a note 
stated: 

·'It has now been further ascertained, after sending the Action 
taken Note, that J .K. Synthetics Ltd. had made a pro-
vision of Rs. 2,08,29·,436 in respect of its liability for 
Ex.cise Duty for the previous year relevant to the assess-
ment year 1972-73. The Company filed a writ petition in 
the Delhi High Court challenging the claim for Excise 
Duty on polymer chips and this petition was <\llowed by 
a single judge on August 28. 1980. On the basis of this 
judgement, the Income Tax Officer disallowed the deduc-
tion claimed in respect of the current liability and treat-
ed the sum of Rc;. 2,87, 60,108 on account of past liability 
is income u/s 41 of the Act. The Allahabad High Court 
in its decision reported in 105 ITR 864 held that section 
41 (1) of the Act was not attracted to levy tax on 
Rs. 2,81)60,109. It also held that same was the position re--
garding the current liability of Rs. 2,08,29,486. 

The Income Tax Department has not accepted the· 
above judgement of the Allahabad High Court and has 
moved the Supreme Court in a Special Leave Petition 
which is now numbered as Civil Appeal No. 1111 The· 
judgement of the Supreme Court is awaited:·· 

1.66. During the tour of Study Group of the Committee to 
Ahmedabad on 16 January 1981, the point with regard to the refund 
of Central Excise duty to Messrs. J.K. Syntheti~s Ltd. was also 
discussed with the Income Tax Authorities. After discuc;sion the 
Study Group desired that a note on the subject as also covering 
other similar situations might be furnished to them later. A note 
dated 17-1-1981. in this regard from the Competent Authority, 
Gujarat. Ahmedabad is reproduced below: 

Likely situations for which tax deductions are to be provided:-

(1) Where the Customs or Central Excise Authorities have 
levied and recovered du.ties or impositions then such 
amounts are deductible under the Income Tax Act. 
Later on when such amounts are refunded as a result 
of appeal decision or revi~ionarv a"tion then if the 
refunds are oaid off bv such authorities then there 
may be time-lag between such payments and recovery 
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of income tax on such payments. In some cases the re-
paym"nts may not .at all be subject to income-tax 

bec::.use of several reasons; 
1(2) Similar situations where a fine or ad hoc levy is 

recovered by the Customs, Central Excise or Enforce-
ment Authority; 

(3) Where interest on excess payments of direct taxes are 
paid and such interest will be liable to tax in a subse-
quent assessment year; 

.(4) Increased compensation payable on lands or other 
assets acquired by such authorities and additional com-
pensation ordered by revisionary or by Appellate 
Authorities. 

Remedies suggested: 

It is suggested that suitable provisions should be made 
in the Income Tax Act for deduction of tax at source of 
such payments. This is already covered by the general 
provisions .u 1s 190 of the Income-tax Act in Chapter XVII. 
There is not likely to be any hardship to the persons 
concerned because such parties are free to approach the 
Income Tax Officer for a suit::: ble certificate for deduction 
uf tax at source, at a lower rate or at Nil rate. 

Proposed amendment will be in the form of a sub-
section urs 195 of the Income-tax Act. A rough draft of 
the proposal will be as follows: 

"Any person respons:ble for paying to a person any amount 
which are likely to be liable for assessment under the 
Income Tax Act shall, at the time of such payment, 
deduct tax at the rate of 60 per cent on such payments." 

A suitable modification in sub-section (3) of section 
195 may also be made to enable the Income Tax Officer 
to issue certificates for deduction of tax at a lower r3.te 
or at Nil rate. 

Consequential modifications in Section 197 may also 
be necessary." 

1.67. Under the Central Excise Law excise duty is to be paid 
'before excisable goods are removed from the factories. The assessees 
Tealise from their customers a price which is inclusive of such 
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duties paid by them. Manufacturers of excisable goods nny 
become entitled to refunds of duty paid, if such goods are subse-
quently held to be non-excisable or found eligible to concessional' 
ra!e of duty. In such cases, the refunds allowed to the manu-
hcturers are retained by them and not returned to the buyers from· 
whom the duty element has been collected at the time of sale. 
These refunds thus constitute unintended/fortuitous benefits to the 
manufacturers. 

1.68. The Audit has in the present pa~agraph highlighted a num-
ber 01£ cases of fortuitous benefits ha·ving accrued to the manufac-
turers. They have informed tht" Committee that several other 
cases of fortuitow: beuefit~ werf' also noticed by them after the 
submission of the Audit Report under examination. 

1.f:9 During the course of examination of the issue of fortuitous 
benefits the Cornmit~ee desired to he furnished with details of cases 
of refund of excise duty involving Rs. 50,000 and above made during 
the yea-··s 1977-78 to 1979-80. From the figures furnished by the· 
Ministry of Finance, the Committee find that refunds of duty 
amounting to Rs. 50,000 and above were allowed in 808 cases in-
volving a total amount o.f Rs. 46.05 ('rores during the above period. 

1. 70. The accrual of fortuitous benefits to the manufat·turcrs 
arising out of refund of excise duty had engaged the attention of 
the Public Accounts Committee on several earlier occasions. The 
Committee recall their o1J'servation in paragraphs 2.90 to 2.91 of 
their 72nd Report (1968-69) (4th Lok Sabha). "It appears inequi-
table that while the bu~den of excise duty should have been borne 
by customers, the benefit of refund should accrue to manufacturers 
...... every effort should be made by Government to assess excise· 
duty as accurately as possible ........ The incidence of the duty ulti-
mately devolves on the consumer and it may not he always possible 
to locate the consumer, if, following an ove•-assessment Govern-
ment decide to refund the amounts recovered in excess. In such 
cases a third party gets a fortuitous benefit out of th~ refuv.d made.'' 
The Committee in paragraph 2.92 of the aforesaid Report had fur-
ther recommended that the Government should examine the feasi-
bility pf retaining such excess collections so that Government could 
with advantage consider making the refunds available in this re-
Prd to a Government research organisation working for the bene-
fit of Industry and the public. 

1.71. Government had in their reply while agreeing in principle 
that 11it is inequitable that while the burden of excise duty should' 
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have been home by the customer the benefit of refund should 
accrue to manufacturers'' had pointed out certain legal and adminis-
trative difficulties. The Committee did not agree with the reply and 
wanted the Government to consider whether it would be possible 
to incorporate a suitable provision in the Central Excise Law on 
the lines of Section 37(1) of the Bombay Sales Tax Act which 
permitted forfeiture of the tax collected in excess by a dealer in 
contravention of the provisions of that Act so that trade does not 
get fortuitous benefit of excess collections of tax reali.,ed from the 
consumers. 

1.72. Later in paragraph 11.37 of their 13th Repo'"'t (Sixth Lok 
Sabha) which was presented to the Parliament in December, 1977 
the Committee again recommended that the Government might re-
examine the question of amending the Central Excise Law on the 
lines of Section 37(1) of Bombay Sales Tax Act in the light of the 
subsequent developments. The Ministry of Finance had in their 
action taken note dated 12th December, 1978 stated that since the 
position between 1971 and then had not changed materially if might 
not be possible to incorporate such a provision in the Central 
Excise Law. 

1.73. The Committee arc constrained to point out that \vhile fur-
nishing the action taken reply in December 1978 the Ministry of 
Finance had overlooked an important decision of the Supreme 
Court in August 1977 given in the case o.f Sales Tax Officer, Gujarat 
Vs. Ajit Mills Ltd. where the Supreme Court ha5 held that the provi-
sions o·f Sections 37 and 46 of the Bombay Sales Tax Act which 
contemplated imposition of a penalty (equal to the amount of excess 
tax collected) were valid and within the legislative competence of 
the State Legislature. 

1.74. During evidenlle the Chairman, Central Board of Excise 
and Customs admitted that the question of constitutional validity 
which stood in the way of enacting a provision in the Central Ex-
cise law analogous to Section 37 of the Bombay Sales Tax Act has 
now been cleared by the Supreme Court by its decision in Ajit 
Mills case. The Ministry ol Law have also given their view that 
such a provision · would now be legally feasible. The Chairman, 
Central Board Olf Excise and Customs further stated that they did 
not have any sympathy with assessees who seek to exploit the con-
sumers and "any such move which seeks to give protection to the 
consumer is welcome from the point of view of Government''. How-
ever, the Board was still reluctant in recommending such a proposal 
to the Government mainly due to certain administrative diftlculties. 
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L 15. One of the administrative difficulties put forward by the 
Board of Indirect Taxes in enacting a provision in the CentTal Ex-
cise law on the lines of Section 37 of the Bombay Sales Tax Act is 
that it would be difficult to disentangle the excise duty elemeut 
from the price element. The Committee are of the view that it 
should not be diflicult to disentangle the excise duty element because 
under Section 4(4-)(d)(ii) of the Central Excise Act the assessable 
value of exeiseable goods does not include the amount of excise 
duty payable on such goods and the excise duty bas to be shown 
separately in the gate pass a duplicate copy of which is submitted 
by the manufacturer to the Excise Officer monthly with the pres-
cribed returns. Thus it is possible to know precisely the element 
of excise duty in any price. · 

1.16. Another argument adduced by the Government is that the 
suggested amendment would merely result in shifting o.f the for-
tuitous benefit from the manufacturers to the wholesale dealers in 
most cases. The Committee would like to point out that the sug-
gestion of the Committee in paragraph 1.25 of their 95th Report 
(4th Lok Sabha) was for the forfeiture of exc.ess collections and 
therefore the question of accrual of fortuitous benefits to another 
set of intermediaries does not arise at all. 

1. 77. The Government have also contended that the basis of levy 
of sales tax and excise duty are different and hence the analogy 
of incorporating a suitable provision (amounting to penalty) in the 
Central Excise Act on the lines of Section 37 of Bombay Sales Tax 
Act is not quite appropriate. The Ministry have stated that on the 
Sales tax side there is no formal approval of the rates as in the 
ease of Central Excise. Therefore, on the Central Excise side 
where the initial approval is itself incorrect, the assessee can hardly 
be blamed and it cannot be said that he had acted illegally to war-
rant invoking of the penal provision as in the Sales Tax Law. The 
Committee would like to point out that it is the consumer who bas 
ultimately to bear the incidence of levy in both the cases. There-
fore, the basic issue involved is whether a manufacturer, who has 
collected certain amounts on account of excise duty should be 
alto~ to retain for himself such of these amounts as are not 
ultimately found chargeable under the existing provisions of the 
Central Excise Law. 

1.78. The Committee note that the issue of accrual of fortuitous 
benefits to the manufacturers of exisable goods was also considered 
by the Indirect Taxes Enquiry Committee ( Jha Committee) which 
had reeommended that no refund in respect of past clearances should 
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lJe permissible to the manufacturer. The Jha Committee had in 
this connection referred to the judgement of the Supreme Court 
(quoted in the present report) upholding the relevant provision of 
the sales tax law oi Gujarat and had recommended that a similar 
provision should be made in the Central Excise Law. 

1. 79. The Committee also note that in a recent decision in Nov-
·ember 1979 under the Central Excise and Salt Act itself in the case 

' of Madras Aluminium Co. Ltd. Madras and M/s. International Alu-
minium Co. Ltd. Madras Vs. The Union of India, the Madras High 
Court held a claim for refund of excise duty as valid but neverthe-
less refused to grant the refund to the assessee on the ground that 
such refund would result in an unjust enrichment of the assessee 
manufacturer. Basing on the decisions of l•arious High Courts and 
the Supreme Court, the Madras High Court came to the conclusion 
that whHe exercising the court's power it has to see that the refund 
does not result in unjust en .. ichment of the assessee at the cost of 
actual consumers to whom the refund is due. 

1.80. Keeping in view the decision of the Supreme Court in the 
Ajit Mills rase the Committee feel that in the prevailing conditions 
otf a sellers' market in our country, as a measure of consumer 
pTotection, it is imperative to JDake a suitable provision in the 
Central Excise Act to ensure that a refund of duty does not result 
in an unjust enrichment of the assessee at the cast of the consumers. 
The Committee are of the view that the administrative difficulties 
apprehended by the Government are not insurmountable. They, 
therefore, reiterate their earlier recommendation made in para 1.25 
of their 95th Report (1969-70) (4th Lok Sabha) that a suitable 
enabling provision should be incorporated in the Central Excise Act 
on the lines of Section 37 of Bombay Sales Tax Act. 

1.81. The Committee note that 189 out of the 808 cases of refunds 
of excise duty involving a total of Rs. 10.71 crores were effected 
due to a notification No. 198176-CE dated 16th June, 1976. Under 
this notification a scheme of duty relief to encourage higher pro-
duction was introduced with effect from 1st July, 1976 which 
remained in force till 31st March, 1979. The scheme envisaged 
exemption of 25 per cent from duty on the specified goods cleared 
in excess of clearances made during the base period. In this con-
nection, the Ministry of Finance in a press note dated 19th February, 
1977 inter alia c:larified that it was for the manufacturer to decide 
whether the benefit of duty exemption earned by him should be 
retained by him or not. However, in the event of the manufacturer 
not passing on the benefit in whole or in part to the buyer the 
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assessable value and the duty was to be adjusted on the basis of 
a formula outlined in the aforestated press note. The Committee 
wanted to be informed whether the assessments were completed on 
the basis of the formula given in the press note and refund allowed 
in all the 189 cases. The Ministry of Finance in their note furnish-
ed after evidence have mere!y stated that the instructions contained 
in the press note were followed and assessments completed in most 
of the cases. The Committee wopl) like to know precisely the 
details of cases where the formula outlined in the Press Note was 
not adhered to and refunds were allowed. 

1.82. The Committee were informed during evidence that the 
Collectors did refer ~o the Board cases with high revenue implica-
tion if it appeared that there '"as a possibility of the AppeHate 
Authority having gone wrong. The Committee \ll,"c~·c alsn iJ:fnrmcd 
that there was a machinery in the Board to examine n·rund orders 
passed by High Court to see whether the case is fit to go in .-.ppeal 
to the Supreme Court. From the statement of refunds of large 
amounts given to the Committee it appeared however that m.any 
refund cases did not fall in eith!.'r of the above two categories. These 
are cases where refunds are allowed by the CoUectol's tbem'-:clves 
such as on subsequent fulfilment of the conditions of e<>rt~in r"~­

emption notifications. The Commi:tee recommend that in all such 
cases also a system should be evolved whereby refund orders ex-
ceeding a certain amount say Rs. 1 lakh in each cast', should be 
reported by the Collectors to the Central Board of Excise and 
Customs with necessary deb.ils. This would enablr.- the Board to 
scrutinise such cases and the administration of the Excise Law 
and the exemption notifications in a coordinated manner on an All 
India basis. The Committee would also recommend the setting up 
of a legal cell in the Board to monitor and scrutinise cases pending 
in Courts in the country and also to see when appeals against deci-
sion of High Courts need be filed. Considering the stakes involved 
in excise cases in litigation such a co-ordinated central examination 
is necessary. 

1.83. According to the instructions issued by the Central Board 
of Excise and Customs in August, 1972 whenever refunds of excise 
duty exceeding Rs. one lakh were granted to assessees, particulars 
of such refunds were invariably required to be intimated to the 
Income-tax authorities. Subsequently, these instructions were 
revised in 1975 reducing this limit to Rs. 50,000. The Committee 
are con-ned to note that tbese instructions were not complied 
within as many as 193 cases during a period of 3 years from 
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1977-78 to 1979-8:0 involving an amount of Rs. 5.32 crores of refund 
of duty in total. During evidence the Finance Secretary admitted 
that .the Collectors concerned ought to have been alert in sending 
the information to the Income-tax Department in time. The Com-
mittee have been informed subsequently that the requisite details 
have since been initimated to the Income-tax authorities. The fact 
that action to intimate Income-tax au:horities in respect of refund 
of duty in 193 cases during a period of 3 years was initiated only 
at the instance of the Committee would seem to indicate that a 
large Qumbcr of ca'~·es might have gone unreported during the ear-
lier years too. The Comm1ttee regret to note ihat the departmental 
machinery v1:as not alert in ensuring proper compliance of the ins-
tructions issued by the Boa"d in. :his behalf. They desire that the 
Board should ~ake necessary action to g!1lvanise their machinery in 
order to ensure that the in·s~ructions issued are scrupulously com-
plied with in future by the colledorates. 

1.84. The Committee note that now :he Central Board of Direct 
Taxes have issued instructions on 22 January 1981 and 2 February, 
1981 to all Commissionet:s of Income-tax directing them to arrange 
to collect suo-motu particulars of such refunds exceeding Rs. 50,000 
wi~hout waiting for statt~ments to be sent to them by the Officers 
of the Central Excise Department. Since the amendment of the 
Central Excise Law recommended by the Committee to enable the 
forfeiture of the refunds is bound to take some time the Committee 
recommend that the Central Board of Direct Taxes should vigorously 
pursue the implementation of the instruction issued by them. 

1.85. The Committee find that refund of duty is assessable under 
Section 41(1) of the Income-tax Act whereunder any trading liabili-
ty recouped by way of remission or recession shall be treated as 
business income in the year in which such remission or cessation 
takes place. Since the failure on the part of Central Excise 
authorities to send intimations to the incometax department could 
result in assessees escaping. the tax net, th~ Committee recom-
mend that the Government should consider the amendment of the 
Income Tax Act to provide for deduction of tax at source in such 
cases. 



CHAPTER II 

RUBBER PRODUCTS 

.Audit Paragraph 

2.1. The Central Excise Rules provide that exc'sable goods shall 
not be removed from the place of manufacture, unles-.; duty has 
been paid and gate passes for the delivery of goods issued. Under 
the self removal procedure, the inspection groups of the department 

.are required to carry out once every half year. a detailed scrutiny 
of assessee's accounts to ensure that all excisable goods produced 
have been duly accounted for and appropriate duty has been paid on 
all 5UCh goods removed from the factory. 

2.2. It was noticed during three successive audits conducted in 
-July 1974, August 1975 and September 1976 that a Government 
owned unft in one collectorate, engaged in the manufacture of 
rubber products and parts of footwear falling under tariff items 16A 
and 36 respectively removed good5 produced by it in contravention 
of these rules. Several specific instances of removals without pay-
ment of duty and belated payment of duty were pointed out. The 
department, however, did not conduct detailed investigation of the 
transactions of the company excepting thooe pointed out by Audit. 
'The department became aware of the seriousness of the irregularity 
when they seized a lorry load of tread rubber and camel back 
weighing 10,029.100 kilograms and valued at Rs. 98,786.64 transported 
by the unft without proper gate pa5ses on 1st December, 1976. Sub-
sequently, detailed investigation conducted by the department in 
respect. of entire transactions of the unit for the period 1st April, 
1971 to 30th November, 1~6 disclosed unaccounted stock of 54.631.9{)00 
kilograms of tread rubber and camel back and fncriminating docu-
ments revealing removal of goods without payment of duty. The 
total evasion on unauthorised removals during the period 1st April 
1974 to 1st December 1976 was worked out by the department at 
Rs. 28,27, 414 out of which Rs. 26,81,028 were remitted by the unit. 
The case registered against the unit was adjudicated by the Cnllec-
tor forfeiting the security deposits of Rs. 15,000 and Rs. 1,000 in 
1ieu of confiscation of the goods seized and the lorry u5ed for trans-
porting the goods and demanding balance of Rs. 1146,386 on account 
-of duty and Rs. 1,00,000 as penalty which are pending realisation. 

54 
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2.3. The Ministry of Finance have confirmed the facts (September· 
1979). 

~Paragraph 35 .of the Report of the Comptroller and Auditor 
General of India for the year 1978-79 Union Government 

(Civ'l), Revenue Receipts Vol. I Indirect Taxes]. 

2.4. According to Rule 9 (1) of the Central Excise Rules 1944 
read with Rule 173G (1) ibid no excisable goods shall be removed 
from any place where they are produced or manufactured o~ any 
premises appurtenant thereto, until the excise duty leviable thereon 
has been paid by deb· t in the personal ledger account maintained 
by the assessee. Under Rule 52A read with Rule 173G (2) ibid, no 
excisable goods shall be delivered from a factory except under a 
gate pass in the proper form signed by the owner of the factory, 
indicating the rate a.nd amount of duty paid on such goods and the 
t'me of actual removal of the goods from the factory. 

2.5. In order to ensure proper accounting of the production of 
excisable goods and payment of appropriate duty on all such goods 
removed from the factory Central Excise Rules provide various 
checks. One of such checks under the self removal procedure 
requires the it:lspecti'on groups of the Exci-3e Dep·artment to carry 
out a detailed scrut'ny of assessees accounts once every half year. 

2.6. The Committee learnt from Audit that the unit referred to 
in the para which indulged in clande•3tine removal of excisable goods 
was Trivandrum Rubber Works, a Kerala Government undertaking 
;n the Cochin Collectorate, engaged in the manufacture of rubber 
products and parts of footwear falling under Central Excise Tariff 
items 16A and 36 respectively. 

2.7. The Committee desired to know whether the Inspection 
Groups of the Exc:se Department had carried out the prescribed 
half yearly checks in the case under exam·nation. The Ministry of 
Finance, (Department of Revenue) have in a note stated: 

"The Inspection Group, Trivandrum visited Mfs. Trivandrum 
Rubber Works on 3-7-1972, 8-5-1973. 3-12-1973. 25-6-1974, 
23-12-1974. 27-10-1975 and 20-12-19'M for inspection." 

2.8. According to Audi't 'nstances of malpractices indulged in by 
the assessee to evade excise duty were detected during three suc-
cessive audits conducted in July, 1974, August, 1975 and September· 
1976 and were brought to the notice of the Department during local 
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:audits. The Committee wanted to know the specific defects pointed 
out by Audit from time to time. The Ministry of Finance (Depart~ 
ment of Revenue) have in their note stated: 

"The Audit Of the unit by C.E.R.A. Party in June 1974 vide 
Inspection Report No. CERAJ2-776 pointed out clearance 
of insignificant quantity of excfsable goods without pay-
ment of duty -and instance of belated payment of duty 
after clearance of goods. In paras III and VI of Inspec-
tion Report No. CERAj2-927 for 6/74 to 6/75 also two 
relatively m'nor instances of the despatch of excisable 
goods of which the relevant Central Excise GPis were 
not available to cover the clearance of excis·able goods 
were pointed out by CE·RA. In para VII of Inspection 
Report No. CERA/2-1110 also it may be observed CERA 
has only pointed out the clearance without accounting in 
R.G. 1 and exc'se records." 

2.9. Asked why the defects pointed out by Audit could not be 
noticed by the Inspection Groups of the department, the Ministry of 
..Finance (Department of Revenue) have stated: 

"The irregularities pointed out by the Accountant General's 
Aud·t Party did not at all indicate the type of fraud which 
was detected by Departmental Officers in December, 1970. 
The case was detected by Departmental Officers based on 
the intelligence gathered. 

The type of irregularity committed by the unit was capable of 
being detected by preventive checks and gathering of 
intell'gence and the fraud was detected •.mbsequently 
through collection of intelligence and preventive checks 
only." 

2.10. The Committee noticed that no detailed investigation of the 
·transactions of the un:t excepting those specific irregularities pointed 
•out by the Audit was conducted by the Departmental upto Decem-
ber, 1976 although these were brought to the notice of the Depart-
ment as far back as July, 1974. They desired to know why such a 

"'<ietailed investigation was not undertaken immediately after the 
irregularifes were brought to the notice of the department. The 

_'Ministry of Finance (Department of Revenue) have in a note stated: 
14The Inspection Report 2-776j415 dated 16-10-1974 had point-

ed out the clearance of excisable goods without proper 
accounting, of which the amount involved was only 
Rs. 229.16 and the department took penal action against 
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the unit on 21-3-1975 and the amount was realised on 
19-6-1976. 

In para III and VI of IR-927 also the audit has pointed out 
two cases where the duty amount involved amounting to 
Rs. 154.82. and Rs. 214.67 and Rs. 83.23, and IR 2-1110 
al•.so the duty amount pointed out by the audit party was 
Rs. 73 . 33 and Rs. 168 J- only. Hence from the above it is 
clear that no large scale evasion of Central Excise duty 
was brought to notice by audit in respect of goods re-
moved without payment of duty or proper accounting. 
The irregularity pointed out by the I.A. party were only 
of technical nature and hence no metrculous :nvestigations 
into matter were carried out." 

2.11. On being asked about the reasons for the Excise Department 
ultimately having conducted a special investigation, the M"nistry of 
Finance (Department of Revenue) stated as follows: 

"The intelHgence work done by the Departmental staff led to 
the detection of clandestine removal of exci'sable goods 
(viiz., Camel back and tread rubber) by the unit without 
payment of duty and proper accounting, and a case was 
registered against the unit on 1-12-1976. A special in-
vestigation cell was constituted by the Asstt. Collector 
and the matter was probed into to ascertain the magni-
tude of the irregularities committed by the assessee. The 
cell has brought to light many irregularities including the 
one mentioned in the Audit note.'' 

2.12. In this connection, the Min"stry of Finance (Department of 
Revenue) have further added: 

"As a result of the intelligence gathered and by maintaining 
a constant vigil over the removals of excisable goods from 
the factory the clandestine removal of 10029.100 kgs. of 
tread rubber and camel back was detected." 

2.13. Asked what were the irregularities noticed as a result of 
special investigation, the Ministry of Finance (Department of 
Revenue) in their note have stated as follows:-

11The investigation brought to 1· ght many irregularities includ-
ing the one mentioned in the audit note. It was seen that 
the unit used to issue a consolfdated gate pass for many 
items issued under a number of sale notes(nvoices. All 
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the irregularities were detected and included in the in-
vesti'gation report which revealed a clearance of excisable 
goods w:tbout payment of duty and belated payment of 
duty amounting to Rs. 28-,27,414.21 and an offence case was 
booked against the unit for violation of Central E,xcise 
Rules 1944." 

2.14. The Committee wanted to know whether the irregularities 
were due to some lacunae in the Central Excise RulesfProcedure or 
due to lax'ty Of control or negligence. The Ministry of Finance 
(Department of Revenue) in a note have stated: 

"It cannot be said that the irregularities were due to any 
lacuna in Central Exci'se Rules or procedure. It is also 
not correct to say that there was blatantjculpable negli-
gence on the part of any officer. Although the case was 
detected by the end of 1976, only subsequent investigations 
revealed that the assessee was indulging in this irregu-
larity from 1974.'' 

2.15. When enquired about the latest position of the case, the· 
Ministry of Finance (Department of Revenue) have informed the 
Committee as follows: 

"As per Board's Order No. 500 dated 14-8-1980 the appeal 
preferred by the party has been disposed of by confirming 
the penalty imposed and the case remanded back to the 
Collector for rev· ew of double payment of duty as con-
tended by the party to the extent of Rs. 1,46,386.22." 

2.16. When asK:ed to indicate the steps taken by the Department 
to check recurrence of 5Uch cases in future, the Ministry of Finance 
(Department of Revenue) have stated as under: 

"After the introduction of PBC regular checks on production 
are being made.'' 

2.17. The Committee desired to know the reasons for the modi-
fication of Self Removal Procedure to Record Based ControlJPro-
duction Based Control made applicable to specified commodities. 
The Ministry of Finance (Department of Revenue) have in their 
note stated as follows: 

"The Record Based Control and Production Based Control,. 
the former being made applicable to speci'fied commodities, 
was introduced in February, 1978 on the basis of the 
recommendations made by the Central Excise (SRP) 
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Review Committee. The said Committee had suggested 
a system of selective controls made up a distinct pro-
cedures adopted to different needs. They had after under-
taking a study said, the pattern of controls should be 
based on (1) accounts (2) production and (3) clearance, 
which for the convenience of reference were designed as 
ABC, PBC and CBC. 

'The recommendations of the Committee in this regard were 
accepted and these patterns of controls introduced. ABC 
was, however, introduced by ch"a.Jlging the term to Records 
Based Control (RBC). The simplified procedure in lieu 
of the Clearance Based Control introduced in March 19'76 
was, however, subsequently withdrawn in April 19'79 
as it was found that assessees were not opting for it. 
Clearance Based Control is the same as the old Physical 
Control and covers only a few commodities at present. 

Under Record Based Control and Production Based Control 
the basic principle of SRP i.e., clearance of the goods by 
the assessee without interference by the Departmental 
Officer has been retained. The Record Based Control is 
the liberalised version of SRP applicable to commodities 
manufactured in the organised sector and where the 
system of maintenance of accounts and audit is sufli-
ciently detailed. For commodities not covered under 
Record Based Control, the Production Based pattern of 
control applied which though not deviating from the 
essence of SRP incorporates certain modifications with a 
view to brfnging about a more efficient operation of the 
tax system. Under this the Central Excise Officers are 
required to pay frequent visits to units to ensure proper 
accountal of goods in all their aspects." 

2.18. The Committee desired to konw the checks prescribed under 
Record Based ControljProductron Based Control as a safeguard 
against unauthorised removal of excisable goods. The Ministry of 
Finance (Deptt. of Revenue) have in their note stated: 

"Under Production Based Control, which is applicable to most 
of the commodities, there is greater excise control and the 
Central Excise Officers are required to visit the units 
more frequently to ensure proper recording of produc-
tion in all its -aspects. This goes a long way in ensuring 
proper accountal of production and consequently of 

430 LS-5. 
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clearance of goods on payment of dt~.ty only. Moreover · 
the hours of removal of goods have been limited . as refer-
red to abOve and statu.tory provision has al80 been made 
for pre-authenticatiri.g recordsjgate pass to ensure that 
duplicate sets are not maintained.'' 

2.19. The Committee wanted to know whether the Department 
had noticed . any other simna·r cases of clandestine removal of ex-
ci$8ble goods without ,payment of duty. The Mi~!stry of Finance 
(Department of Revenue) hoave furnished a statement showing 
details of similar cases .of, evasi'on noticed by the Department during 
the years 19'77-:78 to UJ79-80 involving duty of Rs. 10,000 or more. 
According to the lp.formation furnished there had been 241 cases of 
similar nature in 20 out of 25 Collectorates involvi'ng duty of Rs. 5.77 
crores in total. Out of these 241 ca&e3 the action taken to demand 
duty in 47 cases was not intimated by the department and the reali-
sation of duty WaS tend'ing in 182 cases. Information relating to 
5 coUect.Orates was not fumished. The amount of duty involved 
exceedea Rs. 1 lakh each in 62 cases out of which in 6 cases the duty 
eiceeaeel Rs. 10 Iaiths each. In one case, namely that of Mjs. Dal-
hoUSie 1ute Co. Ltd. in the West Bengal Collectorate the value of 
g~ removea' clandestinely is stated to be Rs. 18.83 crores involving 
a duty of Rs. 1.69 crores. 

2.20~ Accor.~'i~j ~ C~tr~l ~xcise ~ules excfsa~Je g~ods shall not 
be removed Jro~ the .Plac.e. of .~u~acture, ~less duty bas been 
~ and .. cat~-- :passes f~r- the .~el~ver:v c;»f goods issued. . The Com-
Dlittee ~qte tlul~ _in co-,~aven~~n of these rules, a ,Public sector 
Ulldert~ing. under Cochin Collecto~ate engaged. in the manufac-ture of rubber products and. p~ts of footwear falling wider Central 
Exeise Tariff items 16A and 36 respectively, resorted to clearance 
Of exciSable goods without payment of duty and belated payme•t 
of duty during the period from 1st April, 1974 to 1st December. 
1976 to the extent of Rs. 28.27 lakhs. 

2.21. In order to ensure proper accounting of the produc:tion of· 
excis&hte goods and payment of appropriate duty on all such goods 
removed from the f*ctory the checks prescribed under the self 
removal procedUre required .the . Inspection Groups of the Excise 
Department to cai'J:'Y out a detailed scrutiny of assessees» accounts 
haH yearly. The Committee find that in the instant case the Ins-

' pection Groups visited the unit twice during each of the ,year$ 
1973 and 1974 but only owce during each· of the years 1975 and' t97g. 
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Thti the lnspectiO.. .Groups, iailed to carry out half yearly checks 
during the years 1975 and 1976. 

2.22. It is pertinent to point out in. this coll.llection that c~rtain 
instances of malpractices indulged in ~.Y t~e! -~~s~e \.Vere s~c~es~ 
sively brought to the notice of the Department by the Audit in 
.July, 1974, August, 1975 and September 1976. Yet the Department 
instead of proceeding with a detailed investigation. Of the transac-
tions of the a•essee . confined their a~Ji.on oDJ.,Y tR th~ ~pecific cases 
of _ irreplari~es p.,Pt~d o11t .. , by . , A~«lit. TJ!e Departm~nt could 
r~~lise tl\e.. magnitude of e~asioJJ of duty only when a lorry load of 
tread rubber and camel back transported by the assessee without 
proper gate passes was seized on lst December, 1976. The Depart-
meDt thereafter made investip~ions .wblch. revea~ed_ law;ge s~ale. 
clear~ce of e.x;cisal».e good~ wit,.out p~ment. o,f duty ~nd belated 
paf1Dent of duty bY: the assessee. . Explaining the reasons for not 
carrying out a detailed investigation immediately after certain 
irregularities were brought to the notice of the Departmeat .by the 
Audit in 1974, the Ministry of Finance have stated that since the 
irregulari~es pointed .. o.ut by Audit were only of te~hnic~l. nature, 
no meticulous investigation was carried out. Another reason ad-
duced by the Ministry is that the Audit revelation involved no 
large seale evasion ~( duty. :According .. to t~ J>e)NU'.tment goods 
cleared . w~!hout pa.~ment of. ~uty in tho$e .. ~a~ were . of 'insigni-
fieant quantity' and the instances of irregularities pointed out by 
Audit were 'relatively minor'. 

2...23. The CoQimittee are astonished at ~e replY: ,qf the _l\'lhUtilry 
seeki~g to· jus~ s~ch patent ~lap~,s. of. thc;b: q;98e ... s~eill~c:e 
m~l:linerr i~~ ~is., m~. ,on the basis of. ,,.~t auiit- ~ts ... lt ,vas 
rather pre~umptuous ~the part of the De)Jartment tio have conclud-
ed that the evasion of duty by the assessee was confined only to 
smaller limits. Moreover, that the Auclil ~·tion dj.d not .. in,~olv~ 
~y _large .~cpJ~ e.v~si(\11.,.~~--.P~ty sh~.uld not. Jutv~, ~n ~ factor.,.t~ 
~av_e preclud~4 .. t~e ... D~p~~b!'~t from asc~~~aining the correct p,~i­
tion . of produ~tion and proper ac:counbng by the assessee. The 
Department, therefore, bad woefully failed to visualise the scope 
of ev.asion "of duty ~ the assessee. Had the Department proceeded 
t~ly,,,..itl! .. a .. d~~U-~4,, inyesQia~n of.aJI ... the, ~an.sactipns of die 
un,~t ·~~ t~~ll.~~d.«;.q!~te .~cti.ol!, t~ ~ssesse~ c~uld, not have. conti-
nued .. such ftl:~practices during the period from 1974 to 19'16. Tbt" 
Committee eannot but infer from the foregoing that there has been 
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negligence on the part of the Department is not etreetively carrying 
out the checks prescribed in the Central Excise Rules and in delay-
ing investigation of the transactions of the assessee. The Comm.it-
teeJ therefore desire that responsibility for the lapses shout• 'be 
fixed at the appropriate levels. -

2.24. The Committee note that the amount due from the assessee 
has been realised excepting Rs. 1.46 lakhs towards balance of duty 
payable and. Rs. one lakh being penalty imposed. The Committee 
have been inlformed that the appeal filed by the assessee against the 
orders of the Collector before the Board has been disposed of and 
the case remanded back to the Collector for review of double pay-
ment of duty as contended by the assessee to the extent of Rs. 1-46 
lakhs. The Committee would like to be apprised of the final out-
come of the case. 

2.25. What has deeply concerned the Committee is that this 
case of evasion of excise duty by resorting to clandestine removal 
of goods without payment of duty does not appear to be an isolated 
one. At the instance of the Committee the Ministry of Finance 
have compiled and ·furnished a statement showing similar cases of 
evasion involving excise duty of Rs. 10,000 or more during the last 
three years ending 31st March. 1980. The Committee are perturbed 
to note that there had been 241 cases of similar nature in 20 out of 
25 Collectorates involving an amount of Rs. 5.77 crores o.f duty in 
total. The Ministry of Finance appears to be complacent while 
assuring the Committee that with the introduction of Production 
Based Control, a modified form of Self Removal Procedure. recur-
rence of cases of evasion of duty by resorting to removal o.f goods 
without payment of duty . could be effectively checked. The Com-
mittee note that the system of Production Based Control which is 
applicable to most of the commodities, requires frequent visits by 
Central Excise Officers to ensure proper accountal of production and 
consequential clearance of goods on payment of duty. The suc-
cessful operation of the system depends on the efficacy of the 
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de,artmental cheeks. After having e:xamiDed a elating instance of 
the dismal performance of the departmeatal control, the Committee 
are not inclined to share the complacenee of the Ministry over the 
present level of efticiency ef the department in copinc with recur-
rences of evasion of duty. The Committee would therefore like the 
Central Board of Excise and Customs to improve the level ef eflici-
ency of the excise surveillance machinery. In addition the Com-
mittee would like to know about the action taken by the Department 
to demand duty in 47 eases as also further developmen.ts in regard 
to realisation of duty in lU cases out ol W cases aad the number of 
cases of evasion in the remaininc 5 colledorates. 

NEW D&m; 
April 23, 1981. 
if aiscskha 3, 19-::-:0=3--:--.(Sf. 

CHANDRAJIT YADAV, 
. C7&4inn..A-n, 

.Public Actounts Committee. 



APPENDIX I 

(Fide para 1 .8) 

Staf#lunt showin~: details rfthe casu whe,-~ th~ refund of excise dutv amounting toRs. lO lakhs 
and above to the assessee was allowed durin.t,: thr.-pcar 1977-78, 1978-79 and 1979-So. 

Sl. :'<lame of the assessi'P 
No. 

Bombay collectorate (I) 

I. M/s Colgate Palmoliw· 

Amount 
rrfunded 

(P) Ltd., Bombay r7,o:p34 ·99 

Bt~mbay Colle,ctou .. ir (II) .. ' 
2. Mfs Uruversal Luggage II ,g6, 730 · 43 

3· M/s Godre j Soaps Ltd. 22,14,576 ·39 

4· Mfs Godrej & Boyce 52,68,311 .28 

5· M/s Bhaguri Textiles 10,81,745"30 

6. Mfs Blue Star 8, 70.984 ·45 
26,gi,3sB .88 

7· MJs Voltas . 3~. 76.oog . 35 

8. Mfs Hindustan Petroleum 
Corpn. 10,55,190 ·41 

9· Do. 94.9s.g8g-se 
to. M/s H.P.C •• ''·36,141 "73 
II. Do. 85.47.951·55 

12. M/s Indian Oil Cor-
poration 27145,051·56 

H~ Colle,_ 

13. M/• Panyam Oements 
and Mineral Industries 
Kurnool • ro,s1,!267 . ., 

14. M./• Sirpur Paper Milll 14.55,010.&, -----------------. ·----
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2 3 
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A1adras Col!l'C loralr 

t6. 

18. 

•9· 

20. 

M/s ~n-y<-li Lignitr· 
Corporation, Nt:yvdi 

Mfs Seshasayee Indus-
tries, Vadalur. . 

Mfs ArWla Sugars, Pe-
nnadam . 

Mjs Nevyeli 
Corporation 
Neyveli • 

Ligriite 
Ltd., 

M/s Seshasayee Indus-
tries, Vadalur . 

M/s Neyveli 
Corporation 
Neyveli • 

Li 'tc 'Ltd., 
21. M/s Sri Ram Fibres Ltd. 

Madras . 

22. Hindus tan Motors Ltd., 
Tiruvdlore 

23- Hindustan Motors Ltd., 
Tirvdlore 

24· N.L.G. Ltd., Ncyveli 

25· Ashok Leyland Ltd., 
~1adras 

26. Ashok Leyland, Madras· 

27. £\l.l\..L Ltd., Madras 

28. Do. 

29. Itdia Tyres, Madru 

30. Dunlop India Ltd., 
MadriL'! 

31. Madtas Fertiliser~. Mad-
ras. 

32· Do. 

33· Hindustan Anta'bioliel 
I,td. Pune--U . 

Associated. Bear-inc Co. 
Ltd. aDuchwad 

1~,10.381 ·49 

1.4,01,400·00 

14,27,791 ·25. 

57 ,2.:;,846-32 

11 ·94·533 .68 

22,81,593 ·50 

2,88,oo,ooo .oo 

SOJ41,000 .oo 

ll8,6s,ooo .oo 

~ • .,0,()0,000 .oo 

8,.p,61,405 ·51 

.f(),gg,goo.og 
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35· Tulsifin~ Chm. Co. Ltd. 

37· 

39· 

4-0· 

·t-1· 

~· 

4-3· 

-4+ 

4-5· 

.... 
4-7· 

.... 
4-9· 

Bbo.sari . R8,o3,54-5 · 76 

..41uneticbad Collect#raU 

Mfs Indian Oil Corpn. 
Ltd., Kharirchar 
(Kutch) 

M/s Bharat Petrol~um 
Corpn. Ltd. K.hari-
rohar (Kutch) 

M/s Indian &aar Ex-
port Corpn. Ltd., 
Bombay • . 

Mfs JFFCO Ltd., Kan-
dla (Kutch) 

Gtlllltlr~ 

Ml• v.ryawada Jlonli.n, 
Co. td., Vijaywada. 

Mfs Caito: Oil Jtdinery 
(lnclia) l.td., Visa· 
khapatDMm 

Mja la.dian Oil Corpo-
ratioa Ltd., Visaklla-
patnaaa 

J.iltur C'Mitt;t#ra 

Alcobex 1\letah (P) 
J..td., Jcxlb.pur • 

Sbrinam Fertilizer and 
Cbf:micak. lndu.,trie., 
Kota • 

Hia.du.stan Zinc Ltd., 
Debari 

Hi.Ddustan Zinc Ltd., 
Debri 

Do. 

.41WttJNtl C.U.CIM•te 

Mfs Fertilizer Corpora-
tion of Tndia, Gora-
khpur 

Do. 

II, 13,6.28. 6-t 
I t,i4,195•77 

3~pg,o75 .oo 

27.89.652.29 

--------- .. -------

- ----------
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2 3 

Mtlliurai Collectorau 

50. M/s Madura Coats Ltd., 
Madurai. 2,0.of-,57.+6I .20 

51. 

52· 

53· 

54-· 

55· 

56. 

57· 

5·· 

39· 
60. 

fit. 

Mf~ South~rn Petro-
Chemical Industri~ 
Ltd., Tuticorin 

K ~pur Co/W;tDr&tl 

M/s Hind Lamp!! Ltd., 
Sikohabad, D~tt. 
Ma.inpuri 

M!s Ki!>l&n Sak.hari Mills 
Ltd., Kai~~~ganj 

M/s Indian Oil Corpu-
ration, Kaapur 

Incliaa Explosive Ltd., 
Kaapur 

Do. 

Pstu Col~.U 

M!s Tata Locomotive & 
E!tJPneerin~ Co. Jam-
shed pur 

M/:t B. S. Plant (Steel 
Authority of India) 
B. S. City, Dhanbad. 

Do. 

M/8 B. S. Plant B. S. City, 
Dltanbacl. 

'BUIU ~all 

Indian Oil Corporatioa, 
Gujarat R.dinery, Ba-
roda 

JJ.nz.I.re c.Llec~r.U 

Mjs Gwalior byon Sillt 
Manufacturinc Co., 
Ltd.., Kuraarapatta.a.m. 

Mfs Southern Aabestos 
Cemt:at Ltd., Karur. 

Jni.1e C.tlet:wMII 
64- B. S. P. Blulai 
65. Do. 
66. Do. 
67. Satna CcJRmt Works, 

Sataa 
61. B.S.P., Bbilai 

r0,27S24·45 

as,o6,847. 78 

6-4-.:m. 721 . 12 

37 ·4'·379· 02 

:n,gB,!)88.45 

l::J,&f-,050·37 

-+:-J,O.J,I 75· 6'2 

1.17,f2,170·34-

38,16,74-6-oo 

2,5a,g3, •go.63 

l.f.,6I,473·8· 

11 00.of.>491·50 
I 2,o6,9'J5 .00 

I ~21»,400. 50 

10,2+.913· Ji 
10,12,652 ·40 

.... ----·---



APPENDIX-U 

(vide para 1 ·39) 

S1418ment showing details of ca.ru wlure waiuers of exci.re Ju{!' were allnmed 

··---------
Sl. Name (s) of the File No. 
No. party 

2 3 

Amount 
waived. 

4 

------- -·-·--· ----
RPasnns for waiver 

------------------·-·-··--·---
(i) M/s. G.S.F.C. 
~Baroda 

83/32/76-CX.-3 
dt. 7-I0-76 

(ii) Mfs. F.C.I. Bombay 

(iii) IFFCO 

2 H..lrauni Refinery fU)/1/7~JC-3 
dt. 5·8·73 

68 

Vide· Notilication No. 192/75~ 
CE dated 30-8-75 concession-
nat ratr of du!y wa.~ granted 
on raw naptha when ushl 
in the manufacture of am-
monia. This notification ex-
pired on ·29~2-76 and was 
re-issued only on 11-3-76. 
The recovery of duty fr,r 
the inter rcgnum from 
1-3-76 to 11-3-76 .was waived 
aa the Government bad no 
intention to collect duty at 
the effective rate of raw 
naphtha used in the manu-
facture of ammonia during 
the said F.od.· Also, the 
higher incidence of duty was 
09t passed on by the manu-
factures of ammonia to 
consumers. 

~ .6g Barauni Refinery of Indian 
Oil Corporation had been 
producing Low Sulphur Fuel 
Oil (LSFO) a kind of 

Pomace' Oil for use by the 
iron and steel industry. The 
product however, did not 
meet the viacoeity specifi-
cations · 'of l"umM:e Oil 
However, at the instance of 
tht: · Mioiltiy ot Petrdeum 
llDd Oneitdt'llils, it was de-
cided 'to keep the duty on 
LSFO at pill' with that on 
Fumace Oil. Accordingly, 
between November, 1g65 and 
December, 1971;a.number of 
noti6c:ationa were iuued JWG-
cribing c:ertain"'~fiaaiiona 
tor •the L.S.F.O. prodtlced 
by the aaid refinery. 
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-------· 

2 3 

-------·------------

3 Hindustan Photo Fil- 93/4/l.t--ClX-3' 5,2,,66,792 ·oo 
ms Manufacturing dt. 78 
Co. Ltd. 

5 

-----------
During the said period, certain 

consignments of L.S.F.O. did 
not conform to the relaxed 
specifications and demands 
were therefore: raised on such 
consignments. Howcvrr, these 
demands were waived on ex-
gratia ba~h for the following 
rea~ons :-

(i) It was at th!" instance of the 
Ministry of Petroleum and 
Chemicals that Barauni 
Refin(·ry was producing 
L.S.F.O. for the iron and 
stcd industry. 

(ii) The product was produced, 
cleared, marketed and uti-
lised as Furnancc Oil. 

(iii) It was not possible for 
Indian Oil Corporation to 
recover the higher incidence 
of duty from the ultimate 
consumers. ' 

Vide Tariff Advice ~o. 
I3/76 dated r-4-76, it was 
clarified thal · . ccllul01e 
triacetate hue film is excisable 
under item rsA (2) C.B.L 
Prior to iaue of the Tariff 
advice, the product was 
treated as non-esc:isable. How-
ever • to keep in line with 
Government's decision to 
relieve excise duties 
raw materials as inter-
mediates in manufacture m 
cine films, Noti&cation No. 
•341']6-CE dated 1-4·76 wu 
issued to exempt such cellu-
l01c triacetate bue fibna. N 
the recovery of 'duty on past 
clearances would have caused 
COD»iderable financial hard· 
shipa it ·was ·*clded to 
wat'fti the l'tiCO'fa y ol the 
amount oa _..,,... buia. 



APPENDIX-Ill 

(Viet. para 1 • 42) 

Statement showin~ clas!lification of refunds of Exci~e Duty involving R~. :;o,ooo and 
above made during the years 1977-78, 1978-79 and 1979-80 into tbose ordered by Suprr•n·~ 
Court, High Court, Appellate collector, revisional authorities etc. 

Sl. Collectorat~ 
N-o. 

Puue 

!l. Jaipur 

.B &julllls ertieretl 1!1 
r. Bombay I 

..!. Bombay II 

3· ~fadras. 

Do. 

n.. 

Do 

'l· Madurai 

fi. Pat.• a 

,. !~aroda 

C. RefunJs erUriJ 

I • ~~pur 

:J.. Bombay 

------- -- ----------- ---------
Am.ount involv~d 

R.\. 

------- ------

Hith C.urt.r 

.y .A.pJ14ll411 r:oll«t.rs 

78 

4,61 ,2gl.2~ 
_ ~6,s2fi . 70 
·~~~··+ ~~~.883.8t 

<if.,6g,ago .83 
7 s,ooo. (I() 

5,20,356.21 
4,01~452·53 
l,o2, 7·37 • 1 • 

6o,735·'f8 
2,02,71!·99 
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2 

3· Rombay II 

4· Hrderabad 

5· Madras 

.•>. l'une • 

7. Ahmedabad 

r:. jaipur 

9· Allahabad 

10. Delhi 

IT. Meerut 

1,., Orissa (llhubaneshwar 

I:~. Patna 

II· Baroda 

1_-.. T nd .. re 

D. Rfjund ordered zn appeal bv the Boari 

(1978-7~) 
(Do) 

2,05.~81 -63 
b.f-,195 ·35 

I ,25,452 .67 

61,095 .oo 
74,634 .oo 

26,91,358.88 
94.95,8C}8 . 52 

I .B9,51l0 .oo 
99oi!J8 .86 

95,932 .fio 
4.6!),231 . 37 

6r,qq8 .oB 
',os,28o . 20 

62.745-25 
1,44,817 ·32 

64,080.04 
88.03,545 . 72 

I ,22,461 ·24 

T, 76,B8n .oo 
58,18g .22 

54,27o!'P:{·81J 
12,:10,484 ·30 

1,18,00() ,()() 
I ,88,681 . 44 

:,4,C)I :1 · 23 

:,~),363 . 94 
1 ·3t-6og .o6 

2-35·772 .8o 
1,25-459 . 5:{ 

_:,4.0B1 .05 
I ,25,396 . 7:1 
5,61,81 4 .G5 

l<>.12.r.:;2 .40 

1. Kanp1o.r . 1 ,.p•.<•oo .oo 

2. Madurai 
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E. Refund ordered in revision by Govt. 

1. Bombay II 

2. Madras . 

3. Ahmedabad 

4· Jaipur 

5· Delhi 

6. Madurai 
J 

Patna 7· 
8~ BarodaJ 
I 

g. Indore 

72 

3 

10,81,745'30 
52,339 '97 

1,82,398·39 

I ,54,599' 00 

1,86,729·25 
52,511 •23 
52,201.68 

t,,o,g10·6s 
6s,o.p ·73 

26,gt ,252 . 76 
1,29,997.18 

1.33.812 .oo 
r,87,66g .26 
I ·94,:'\21 . 55 

74<-133 .oo 

2,04,8o2 . 20 
4.35,655. 24 

43,154·55 
91,672 .,8 
43,154·55 

1,07,726·78 
32,397•55 
25,095"44 
36,492·99 

1,83,574'32 

·--------- -- ---



To 

APPENDIX-IV 

(vide para 1.62) 

F. No. 414/6/81-I. T. (Inv) 

MINISTRY OF FINANCE 

Instruction No. 1376. 

Central Board of Direct Taxes 

New Delhi, the 22nd Jan. 1981. 

Commissioner of Income-Tax, 

SuB.JECT: -Refunde of Excise Duty as result of orders passed 
in Appeal or otherfise-information relating-uti-
lisation of-verification of-refund regarding-

Sir, 

Recently, the PU!blic Accounts Committee had occasion to con-
sider an Audit Para, relating to Central Board of Excise and Cus-
toms, regarding refund of amounts paid by them by way of Excise 
Duty as a result of orders passed in appeal or otherwise. The 
Committee was also supplied with information in respect of cases 
where refund of Excise Duty amounting to Rs. 50,000/- and above 
was allowed during the three years ending 31-3-198(). Though 
the Central Board of Excise and Customs have issued Instructions 
to its field formations asking them to report invariably such refunds 
to the Income-tax Department, it may happen that all such refunds 
are not reported to the I. T. authorities. 

2. Details relating to refunds allowed to assessees assessed in 
your Charge are enclosed. The Board desire that you should verify 
in the case of each assessee in your Charge whether the amount or 
amounts refunded to them have been brought to account for the 
purposes of Income-tax u/s 41 of the Income-tax. A compliance 
report may please be sent positively on or before 30-4-1981. 

73 
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3. The Board also desire that you should arrange to collect suo-
motu particulars of such refunds exceeding Rs. 50,000 without 
·waiting for statements to be sent to you by the Officers of the 
, Central Excise Department and the Board may be informed of the· 
· steps taken in this direction. 

Yours faithfully, 

Sd/-
(R. K. BAQAYA) 

Under Secretary, Central Board of Direct Taxes. 



To 

APPENDIX-V 

(vide para 1.62) 
Instrux:tion No. 1276-A 

F. No. 414/6/81-I. T. (INV) 
MINISTRY OF FINANCE 

CENTRAL BOARD OF DIRECT TAXES 
New Delhi, the 2nd Feb. 1981. 

Commissioner of Income-Tax, 

SuBJECT: -Refund of Excvse Duty as a result of orders passed 
in Appeal or otherwise-information relating uti-
lisation of-verification of-trefund regarding-

Sir, 

Recently, the Public Accounts Committee had occasion to con-
sider an Audit Para, relating to Central Board of Excise and Cus-
toms, regarding refund of amounts paid by them by way of Excise 
Duty as a result of orders passed in appeal or otherwise. The 
Committee was also supplied with information in respect of cases 
where refund of Excise Duty amounting to Rs. 50,000/- and above 
was allowed during the three years ending 31-3-1980. Though 
the Central Board of Excise and Customs have issued Instructions 
to its field formations asking them to report invariably such refunds 
to the Income-tax Department, it may happen that all such refunds 
are not reported to the I. T. authorities. 

2. The Board desire that you should arrange to collect suo-
motu particul'al'S Of such refunds exceeding Rs. 50,000 without wait-
ing for st!atements to be sent to you by the Officers of the Central 
Exise Department and the Board may be informed of the steps 
taken in this direction. 

Yours faithfully, 

Sd/-
(R. K. BAQAYA) 

Under Secretary, Central Board of Direct Taxes. 
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Sl• Para 
No. No. 

I 2 

I 1.67 

2 I.68 

3 I .6g 

MinistryjDeptt. Concerned 

3 

Ministry of Finance (Depart• 
ment of Revenue) 

--do-

--do-

APPENDIX-VI 
Conclusions/ Recommendations 

Recommendations 

4 

Under the Central Excise Law excise duty is to be paid before excisable goods 
are removed from the factories. The assessees realise from their customers 
a price which is inclusive of such duties paid by them. Manufacturer of ex· 
cisable goods may become entitled to refunds of duty paid, if such goods are 
subsequently held to be non-excisable or found eligible to concessional rate of 
duty. In such cases, the refunds allowed to the manufacturers are retained by 
them and not returned to the buyers from whom the duty element has been 
collected at the time of sale. These refunds thus constitute unintended/fortui-
tous benefits to the manufacturers. 

The audit has in the present paragraph highlighted a number of cases of for-
tuitous benefits having accrued to the manufacturers. They have informed the 
Committee that several other cases offortuitous benefits were also noticed by 
them after the submission of the Audit Report under examination. 

During the course of examination of the issue of fortuitous benefits the Com-
mittee desired to be furnished with details of cases of refund of excise duty 
involving Rs, so,ooo and above made during the years 1977-78 to 1979-So. 

a: 



4 I.70 -Do-

5 1.71 ~o-

From the figures furnished by the Ministry of Finance, the Committee find 
that refunds of duty amounting to Rs. so,ooo and above were allowed in 8o8 
cases involving a total amount of Rs. 46.05 crores during the above period. 

The accrual of fortuitous benefits to the manufacturers arising out of refund 
of excise duty had engaged the attention of the public Accounts Committee 
on several earlier occasions. The Committee recall their observation in 
paragraphs 2.go-2.g1 of their 72nd Report (xg68-6g) (4th Lok Sabha). 
"It appears inequitable that while the burden of excise duty should have been 
borne by customers, the benefit of refund should accrue to manufacturers .... 
every effort should be made by Government to assess excise duty as ac-
curately as possible ....... The incidence of the duty ultimately develves 
on the consumer and it may not be always possible to locate the consumer, 
if follwing an over-assessment Government decide to refund the amounts 
recovered in excess. In such cases a third party gets a fortuitous benefit out 
of the the refund made.'' 

The Committee in paragraph 2.92 of the aforesaid Report had further recommen-
ded that the Government should examine the feasibility of retaining such excess 
collections so that Government could with advantage consider making the 
refunds available in this regard to a Government research organisation work-
ing for the benefitoflndustry and the public. 

Government had in their reply while agreeing in principle that "it is inequitable 
that while the burden of excise duty should have been borne by the customer, 
the benefit of refund should accrue to manufactures" had pointed out certain 
legal and administrative difficulties. The Committee did not agree with the 
reply and wanted the Government to consider whether it would be possible 
to incorporate a suitable provision in the Central Excise Law on the lines of 
Section 37 ( 1) of the Bombay Sales Tax Act which permitted forfeiture of the 
tax collected in excess by a dealer in contravention of the provisions of that 
Act so that trade does not get fortuitous benefit of excess collections of tax 
realised from the consumers. 

:I 
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Later in paragraph 11.37 of their 13th Report (Sixth Lok Sabha) which waa 
presented to the Parliament in December, 1977 the Committee agein re-
commded that the Government might re-examine the question of amending 
the Central Excise law on the lines of Section 3 7 ( 1) of Bombay Sales Tax 
Act in the light ofthe subsequent developments. The Ministry of Finance 
had in their action taken note dated 12 December 1978 stated that since 
the position between 1971 and then had not changed materially it might 
not be possible to incorporate such a provision in the Central Excise law. 

The Committee are constrained to point out that while furnishing the action 
taken reply in December 1978 the Ministry of Finance had overlooked an 
important decision of the Supreme Court in August I 977 given in the case of 
Sales Tax Officer, Gujarat Vs. Ajit Mills Ltd. where the Supreme Court ...:~ 
has held that the provisions of Sections 37 and 46 of the Bombay Sales Tax co 
Actwhichcontemplatedimpositionof a penalty (equal to the amountof 
excess tax collected) were valid and within the legislative competence of 
the State Legislature. 

During evidence the Chairman, Central Board of Excise and Customs admitted 
that the question of constitutional validity which stood in the way of enacting 
a provision in the Central Excise law analogous to Section 37 of the Bombay 
Sales Tax Act has now been cleared by the Supreme Court by its decision 
in Ajit Mills case. The Ministry ofLaw have also given their view that such 
a provision would now be legally feasible. The Chairman, Central Board of 
Excise and Customs further stated that they did not have any sympathy with 
assessees who seek to exploit the consumers and "any such move which seeks 
to give protection to the consumer is welcome from the point of view of Govern• 
ment." However, the Board was still reluctant in recommending such a pro-
posal to the Government mainly due to certain administrative ditriculties. 
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One of the administrative difficulties put forward by the Board of Indirect 
Taxes in enacting a provision in the Central Excise law on the lines of section 
37oftheBombaySalesTaxAct is that it would be difficult to disentangle 
excise duty element from the price element. The Committee are of the 
view that it should not be difficult to disentangle the excise duty element 
because under Section 4 (4) (d) (ii) of the Central Excise Act the assessable 
value of excisable goods does not include the amount of excise 
duty payable on such goods and the excise duty has to be shown 
separately in the gate pass a duplicate copy of which is submitted by 
the manufacturer to the Excise Officer monthly with the prescribed returns. 
Thus it is possible to know precisely the element of excise duty in any price. 

Another argument adduced by the Government is that the suggested amendment 
would merely result in shifting of the fortuitous benefit from the manufac-
turers to the wholesale dealers in most cases. The Committee would like to 
point out that the suggestion of the Committee in paragraph 1 • 25 of their 
gsth Report (4th Lok Sabha) was for the forfeiture of excess collections and 
therefore the question of accrual of fortuitous benefits to another set of c& 
intermediaries does not arise at all. 

The Government have also contended that the basis of levy of sales tax and 
excise duty are different and hence the analogy of incorporating a suitable 
provision (amounting to penalty) in the Central Excise Act on the lines of 
Section 37 of Bombay Sales Tax Act is not quite appropriate. The Minis-
try have stated that on the Sales tax side there is no formal approval of the 
rates as in the case of Central Excise. Therefore, on the Central Excise 
side where the initial approval is itself incorrect, the assessee can hardly be 
blamed and it cannot be said that he had acted illegally to warrant invoking 
of the penal provision as in the Sales Tax Law. The Committee would like 
to point out that it is the consumer who has ultimately to bear the incidence of 
levy in both the cases. Therefore, the basic issue involved is whether a 
manufacturer, who has collected certain amounts on account of excise duty 
should be allowed to retain for himself such of these amounts as are not 
ultimately found chargeable under the existing provisions of the Central 
Excise Law. 
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The Committee note that the issue of accrual offortuitous benefits to the manu-
factureres of excisable goods was also considered by the Indirect Taxes 
Enquiry Committee (Jha Committee) which had recommended that no 
refund in respect of past clearances should be permissible to the manufac-
turer. The Jha Committee had in this connection referred to the judgement 
of the Supreme Court (quoted in the present report) upholding the relevant 
provision of the sales tax law of Gujarat and had recommended that a similar 
provision should be made in the Central Excise Law. 

The Committee also note that in a recent decision in November, 1979 under 
the Central Excise and Salt Act itself in the case of Madras Aluminium 
Co. Ltd. Madras and M/s. International Aluminium Co. Ltd. Madras 
Vs. The Union of India, the Madras High Court held a claim for refund of 
excise duty as valid but nevertheless refused to grant the refund to the assessee 
on the ground that such refund would result in an unjust enrichment of the 
assessee manufacturer. Basing on the decisions of various High Courts 
and the Surpreme Court, the Madras High Court came to the conclusion that 
while exercising the court's power it has to see that the refund does not result 
in unjust enrichment of the assessee at the cost of actual consumers to whom 
the refund is due. 

Keeping in view the decision of the Supreme Court in the Ajit Mills case the 
Committee feel that in the prevailing conditions of a sellers market 
in our country, as a measure of consumer protection, it is imperative to make a 
suitable provision in the Central Excise Act to ensure that a refund of duty 
does not result in an unjust enrichment of the assessee at the cost of the comu-
mers. The Committee are of the view that the administrative difficulties 
apprehended by the Government are not insurmountable. They, therefore 

~ 
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reiterate their earlier recommendation made in para I· 25 of their 95th 
Report (1969-70) (4th Lok Sabha) that a suitable enabling provisions should 
be incrorporated in the Central Excise Act on the lines of Section 37 of 
Bombay Sales Tax Act. 

The Committee note that 189 out of the 8o8 cases of refunds of excise duty 
involving a total of Rs. 10.71 crores were effected due to a notification No. 
198/78-CE dated 16 June, 1976. Under this notification a scheme of duty 
relief to encourage higher production was introduced with effect from I July 
1976 which remained in force till 31 March 1979. The scheme envisaged 
exemption of 25% from duty on the specified goods cleared in excess of clear-
ances made during the base period. In this connection, the Ministry 
of Finance in a press note dated 19 February, 1977 inter alia clarified that it 
was for the manufacturer to decide whether the benefit of duty exemption 
earned by him should be retained by him or not. However, in the event of 
the manufacturer not passing on the benefit in whole or in part to the buyer 
the assessable value and the duty was to be adjusted on the basis of a formula 
outlined in the aforestated press note. The Committee wanted to be infor-
med whether the .assessments were completed on the basis of the formula 
given in the press note and refund allowed in all the 189 cases. The Mi-
nistry of Finance in their note furnished after evidence have merely stated 
that the instructions contained in the press note were followed and assess-
ments completed in most of the cases. The Committee would like to know 
precisely the details of cases where the formula outlined in the Press note 
was not adhered to and refunds were allowed. 

The Committee were informed during evidence that the collector did refer 
to the Board cases with high revenue implication if it appeared that there was 
a possibility of the Appellate Authority having gone wrong. The Committee 
were also informed that there was a machinery in the Board to examine refund 
orders passed by High Court to see whether the case is fit to go in appeal 
to the Supreme Court. From the statement of refnnds of large amounts 
given to the Committee it appeared however that many refnnd cases did not 
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fall in either of the above two categories. These are cases where refunds are 
allowed by the Collectors themselves such as on subsequent fulfilment of the 
conditions of certain exemption notifications. The Committee recommend 
that in all such cases also a system should be evolved where by refund orders 
exceeding a certain amount say Rs. I lakh in each case, should be reported by 
the Collectors to the Central Board of Excise and Customs with necessary 
details. Thi~ would enable the Board to scrutinise such cases and the adminis-
tration of the Excise Law and the exemption notifications in a coordinated 
manner on an All India basis. The Committee would also recommend the sett-
ing up of a legal cell in the Board to monitor and scrutinise cases pending in 
Courts in the Country and also to see when appeals against decision of High 
Courts need be filed. Considerin{ the stakes involved in excise case in litigation m 
such a co-ordinated central examination is necessary. N 

According to the instructions issued by the Central Board of Excise aud 
Customs in August, 1972 whenever refunds of excise duty exceeding Rs. one 
lakh were granted to assessees, particulars of such refunds were invariably 
required to be intimated to the Income-tax authorities. Subsequently, these 
instructions were revised in I975 reducing this limit toRs. 50,000. 

The Committee are concerned to note that these instructions were not 
complied with in as many as 193 cases during a period of 3 years from 1977-
78 to I 979-80 involving an amount of Rs. 5. 32 crores of refund of duty 
in total. During evidence the Finance Secretary admitted that the Collectors 
concerned ought to have been alert in sending the information to the Income-
tax Department in time. The Committee have been informed subsequently that 
the requisite details have since been intimated to the Income-tax autho-
rities. The fact that action to intimate Income-tax authorities in respect 




