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I, the Chairman of the Public Accounts Committee, as authorised by 
the Committee, do present on their behalf this Twenty-Eighth Report of 
the Public Accounts Committee (Sixth Lok Sabha) on Paragraph 17 of 
the Report of the Comptroller and Auditor General of India for the year 
1973-74 Union Government (Civil), Revenue Receipts, Volume 11, Direct 
Taxes, relating to Irregular Allowance of Discount to a Foreign Company. 

2. The Report of the Comptroller and Auditor General of India for 
the year 1973-74, Union Government (Civil), Revenue Receipts, Volume 
TI, Direct Taxes was laid on the Table of the House on 9 May, 1975. The 
Public Accounts Committee (1976-77) examined the paragraph 17 relating 
to Irregular Allowance of Discount to a Foreign Company at their sitting8 
held on 16 November, 1976, but could not finalise the Report on account 
of dissolution of the Lok Sabha on 18 January, 1977. The Public Accounts 
Committee (1977-78) considered and finalised this Report at their sitting 
held on the 17 November. 1977. The Minutes of the sittings form Part n* 
of the Report. 

3. A statement containing conclusions/recommendations of the 
Committee is appended to this Report (Appendix II). For facility of 
reference these have been printed in thick type in the body of the Report. 

4. The Committee place on record their appreciation of the com- 
mendable work done by the Chairman and Members of the Public Accounts 
Committee (1976-77) in taking evidence and obtaining information on 
&is Report. 

5. The Committee also place on record their appreciation of the 
assistance rendered to them in the examination of this paragraph by the 
Comptroller and Auditor General of India. 

6. The Committee would l i e  to express their thanks to the Departmnt 
of Revenue and Banking (now Department of Revenue), M i  of 
Finance for their cooperation extended by them in giving information to 
the Committee. 

C. M. !smPmN, 
c-, 

Public Accounts Committee. 

November 28, 1977. 
A~rahqvan 7, 1899 (SIT 

--- 
+ Not plintcd. One cyclostyltd ropy laid on the Table of the House and fiive Cop* 

phcad in Parli;~ment Libraly. 



REPORT 

IRREGULAR ALLOWANCE OF DISCOUNT TO A FOREfCiN 
COMPANY 

By an agreement entered into in August, 1961, between the Indian 
Refineries Limited and a foreign company having world-wide operations, 
the foreign company undertook to construct pipe-line and erect permanent 
pumping stations and terminals and also to supply materials to be employzd 
in the work. The payment was to be made in rupees as well as in foreign 
currency; the latter, which was to cover the estimated cost of goods and 
services of non-Indian origin, was expressed in terms of U.S. dollars. 
According to the terms of agreement, 5 per cent of the foreign currency 
payment was to be made on the date of signature of each contract, another 
3 per cellt on the expiry of 12 months from the date of signature, and the 
balance in 20 equal half yearly instalments starting on the expiry of 2 
years afler the signature of the contract. The drafts which were to be 
drawn b!f the Indian Refineries Limited in U.S. dollars were to mature at 
intervals of hix months, and thus, the first instalment being payable 2fter 
24 months, the last draft would mature after 138 months. The amounts 
represented by these drafts were to carry interest at six per cent per annum 
;md separate drafts for interest were to be issued. The contract did not 
provide for any discount the party may voluntarily incur in encashing the 
dollar drafts earlier than when they were due. 

1.2. In the balance sheets prepared for the Indian business. these drafts 
did not form part of the assets of the company's Indian business. but were 
transferred by the company to its head office. Similarly, the liabilities on 
account of foreign materials purchased by the head office abroad, formed 
part of head office account; the head office in turn having a running account 
with the Indian branch, which showed the net result at the end of the year 
after tal:ing into account the debits on account of materials supplied and 
services rendered by head office and credits for remittances from India. 

1.3, On 29th December. 1966 the foreign company had with it, in  its 
head office account, the drafts issued by the Indian Refineries Limited of 
the aggregate face value of $1,79,66,255 falling due for payment in 
1966-:4. These drafts were discounted on that date with a bank in 
Geneva and after paying discount charges of $80,28,104 (RS.' 6.05 crores) 
(S  77,37,881 on dollar drafts and $ 2.90,223 on lira drafts). the net 



proceeds realised were $99,38,150. The discount charges, amounting toL 
Rs. 6.05 crores in terms of Indian currency were allowed as deduction in 
the assessment for the year 1967-68, treating it as expenditure incurred 
wholly and exclusively for the purpose of business. This was irregular for 
the following reasans: 

(a) According to the contract, *there is no. provision. permitting the: 
party to discount the dollar drafts. 

The allowance was made on the basis of certificate dhted 2nd 
August, 1971 from the company's auditor that the amount 
realised by the sale of dollar drafts was utilised' to pay off the 
Ioans and other liabilities relating to the Indian business, even 
though according to the company itself, it was not able t o  
correlate these dollars to their utilisation far paying liabilities 
of the Indian branch. 

Out of total cost of Rs. 21.45 crores incurred in Italy upto 
31st December, 1965, the cost of capital assets came to 
Rs. 3.76 crores (i.e., nearly 18 per cent) and the entire 
amount of discount charges could not, therefore, be treated 
as revenue expenditure. 

In view of the fact that interest at six per cent per annum hrd 
already been paid to the company as consideration for defer- 
ment of the payment, further allowance of discount charges 
which was not provided for in the contract is unjustified. 

1.4. Final reply from the Ministry is awaited (March, 1975). 

[Paragraph I7 of the Report of the C&AG of India for the year 1973-74, 
Union Government (Civil). Revenue Receipts, Volume IT. Direct 
Taxes] 

A. Award of Contracts 

1.5. A general agreement was signed on 29 Auyust. 1961 between the 
President of India and M/s. Ente Nazionale ldrocarburi (E.N.J.),  a wholly 
Italian Government owned undertaking, with a view to establish and 
develop lndo-Italian cooperation in the petroleum sector. Under the above 
agreement. E.N.I. agreed to supply through the companies of the E.N.T. 
Group, plants, equipmcnts and technical services for petroleum industries 
upto 95 billion Italian Liras and in any case, upto the maximum amount 
of 60 billion Italian Liras on account of goods, services etc. of Italian 
origins including those from other non-Indian sources. 

1.6. In pursuance of the aforesaid General Agreement, SNAM entered 
into specific agreements fur the contract work with the Oil and Natural 



Gas Commission in 1961 and Indian Refineries Ltd. (New Indian Oil 
Corporation) in 1963. The specific agreements related to: 

(a) Contract for the construction of Gauhati-Siliguri Project 
Pipeline; 

(b) Contract for the construction of Haldia-Barauni-Kanpur Pipe- 
line; 

(c) Contract for the construction of Gujarat Pipeline System; 
(d) Punjab Drilling Contract; 
(e) Uttar Pradesh Drilling Contract. 

1.7. The representative of the Department of Revenue and Banking 
has informed the Committee during evidence that work on these contracts 
was completed by the end of the calendar year 1967. 

1.8. The following were the other contracts entered into by SNAM 
with the Ministry of Steel, Mines and Fuel between 1961 to 1963: 

Amount in Lira 

(i) Project Report on LPG distribution facilities . . I ,80,0o,&o 
(ii) Project Report on Lake Oil Plant . . . . 1 ,  I5,OOW"X' 

(iii) Executivr Project of oil product transmission scheme 
for pipclinr from Barauni-Calcutta-Delhi . . 5~,20,001000 

(iv) Exrcutivr project of oil product transmission scheme 
for specialisrd engineering services . . . . 4,05700~000 

58720,00,000 

1.9. Clause 6 of the General Agreement, relating to terms of payment 
for these contracts provided that all payments for the goods, services, etc. 
of Indian origin, and all other local expenditure, will be paid in cash in 
Indian currency by Government companies/agencies. 

1.10. For the goods, services, etc. supplied by the E.N.I. Companies, 
either on their own or in collaboration with other non-Lndian companies, 
however, it was stipulated in the aforesaid clause that the payment would 
be made as under: 

(i) five per cent at the date of signature of each contract; 

(ii) three per cent twelve months after the date of signature; 

(iii) the balance in twenty equal half-yearly insbalments. starting 
from two years after the signature of each contracts; however, 
Government will have the faculty to pay only fifty per cent of 
the amount of the first four instdments, it Wig understood 
that the remaining fifty per cent of such instalments will be 
added proportionately to the other sixteen instalments. 



1.11. In consideration for the atmeaid ctedit Eacility akwcd, the 
Agreement provided for payment of interest to SNAM at 6 per cent per 
amurn for the deferred payment, the interest being reckoned on the actual 
balance resulting, at the beginning of each semester, between the total 
value of the machinery, equipment, and technical services supplied, and 
the total payments heady  effected by Government and paid together with 
the half yearly instalments. 

1.12. The payments in Italian currency on due dates were to be guar- 
anteed by  the State Bank of India. 

1.13. Within the framework of the general agreement, the Indian 
Refineries Limited entered into a specific agreement with SNAM on 31st 
July, 1963 for the Haldia-Barauni-Kanpur Pipeline system mentioned at 
(b) in paragraph 1.6 ante. According to this specific agreement, the pay- 
ment of the foreign exchange component was to be made in U.S. Dollars 
in the form of 20 drafts of subdivided amounts. Separate drafts were to 
be issued for principle and interest, the latter being computed upto the 
date of maturity of each dollar draft. The drafts for interest were to 
have the same dates of maturity as those for the principal amounts. 

1.14. In the balance sheets prepared for the Indian business, drafts 
prepared by MIS SNAM and accepted by Indian Refinery Ltd. did not 
form part of the assets of the Company's Indian business, but were trans- 
ferred by the Company to its head office at Mihn. Similarly, the liabil- 
ities on account of foreign materials purchased by the head office abroad. 
formed part of head ofFice account, the head office in turn having a running 
account with the Indian branch, which showed the net result at the end of 
the year after ,taking account the &bits on account of materials supplied and 
services readere- by head office and credits for remittances from India. 

1.15. Asked whether SNAM is a member of the International Cham- 
ber d Commerce, Paris, the Ministry of Petroleum intimated in a Note: 

"The position has been ascertained in consultation with the Federa- 
tion of Indian Chambers of Commerce and Industry. It is 
undmtood that the h s  Mtssrs SNAM Progetti and SNAM- 
Saipem are autonomous juricial entities as joint stock Cornp- 
anits, the majority capital being beld by ENI. Tbey are not 
formal members of CAMERA di COMMRCIO LNTER- 
NATIONALE Sezione ITALIANA and therefore do not fig- 
rue as m m h  of the International Chamber of Commerce." 

1.16. TIM CommiM desired to know if relevant cmtrets  with SNAM 
were a & e d  ieto on the b& of direct negotiations with the azrsessee corn- 
paq without inviting any tend~rs and if so tbe reaeons therdor. In reply 
the Ministry of Petroleum explained in a Note: 



4.1. 'The competitiveness of the prices quoted by EN1 companies 
will have to be determined taking into consideration also all the 
other conditions of supply, including terms of payment. 

4.2. In case the Government intend to determine the competitiveness 
of the prices by issuing international tenders, the following con- 
ditions will apply: 

(1) Projwt reports and tender documents will be prepared, as herein- 
after provided, by EN1 Companies with the assistance of Go- 
vernment Companies/Agencies. 

(2) The tenderers must be well-known parties of international re- 
pute to be determined by Government in consultation with 
EN1 ;' 

Under the above provisions, it was open to IRL and ONGC to either 
advertise and invite global tenders or to negotiate with ENI. Tbe process 
of advertisement would have been time consuming and it was not certain 
that even after advertising, any party would come forward with better 
terms than the one which SNAM could offer. It was further considered by 
ONGC that SNAM was the only Company that could be seriously consi- 
dered for such contracts under the EN1 credit. It was felt that no useful 
purpose would be served by inviting tenders for the purpose of comparison 
as the prospective tenderers would know that they were not likely to be 
successful in securing the contract. They would have, therefore, either 
not given tenders or given un-realistic quotations. 

Moreover, M/s SNAM Saipem in collaboration with M/s Mannesmam 
of Germany had already constructed the Crude Oil Pipeline from Nahar- 
katiya to Barauni and therefore, M/s SNAM Saipern were having necessary 
experience and knowledge of the terrain of the route besides possessing the 
necessary construction equipment in India which could be immediately 
switched over to the Gauhati-Siiguri Pipeline Project if the work was 
awarded to them. It was considered to be expeditious and economical if 
the work for the laying of the Pipeline was entrusted to UNI. 

In the circ~m6rtances, the contracts were awarded to M/s SNAM. Their 
offers were thoroughly scrutinised and cornpared with other pipeline or 
drilling work awarded to them andlor to othu parties. The terms obtain- 
ed were considered muonable and fair." 

1.17. The contracts entered into with SNAM neither contained any 
provisiua for the prices being tested by issuing international tcllders nor a 
provision to the &ect that the contraotors would have the option to adjust 



their prices to the level of the best bidden. In tMe conwctlon, Ministry 
of Petroleum have stated that: 

"In the case of IRL, the prices offered by SNAM for Gauhati-Sili- 
guri Pipeline were tested with those of Messrs Mannesrnann 
Saipem given by them for the pipeline of Oil India Ltd., which 
were based on global tenders. The prices of HBK pipeline 
were compared with those quoted for Gauhati-Siliguri and the 
pipeline of Oil India Ltd. As regards ONGC contracts, the 
prices quoted by SNAM were tested with those offered by two 
French contractors for struotural drilling works in the Jaisalmer 
Area under the French Credit. Further comparison was also 
made with the rates quoted by SNAM for two contracts in other 
countries viz. Argentine and Egypt. The prices quoted by 
SNAM were found to be reasonable." 

1.18 As regards the award d contract by the Indian Refineries Ltd. 
(now Indian Oil Corporation) to SNAM-SAIPEM for construction of 
Gauhati-Siliguri Pipeline, the Committee on Public Undertakings (1972-73) 
had in paragraph 2.42 of their 66th Report (Fifth Lok Sabha) observed 
that: 

"The Committee are also not able to appreciate why Indian Re- 
fineries LtdIGovernment did not call for global tenders for 

execution of the Project specially when the EN1 credit which 
was ultimately availed of for the project contained a specific 
provision to the effect that IRL could "advertise and invite 
global tenders". While the Committee appreciate that SNAM- 
SAlPEM had the experience and knowledge of terrain, it would 

not have been unreasonable to expect that SNAM-SAIPEM 
would have offered even more competitive rates to gain the new 
contract in the face of keen competition by firms of national 
and international standing who were openly evincing keen in- 
terest in the work. The Committee need hardly point out that 
EN1 group of companies had already tbeir machinery, equip- 
ment and men in the country for execution of the Naharkatip- 
Barauni crude pipeline and it was obviously in their interest to 
gain another pipeline contract. The Committee are of the view 
that had gloal tenders been invited nothing would have been 
lost, while there is every reason to believe that IRL would h ~ v e  
considerably gained by inducing the firms to give most competi- 
tive offers in respect of cost and accommodation for foreign ex- 
change component of the project." 

1.19. About award of contra& by the Indian Refineries Ltd. to SNAM- 
SATPEM for construction of Haldia-Barauni-Kanpur Pipeline, the Commit- 



tee on Public Undertakings had in paragraph 3.77 of their aforesaid. Repat 
recommended inter alia that; 

"The Committee would like G o v m e n t  to fully investigate the cir- 
cumstances under which IRI and ,Government &owed them- 
selves to be persuaded to hand over the construction contract t o  
SNAMSAIPEM exclusively without putting it to sure and prac- 
tical test of global tenders." 

1.20. By their Resolution No. 28(1)/70-OR, dated 22 August, 1970, 
the Government of India, Ministry of Petroleum & Chemicals, appointed a 
oneman Commission, headed by Justice J.N. Taku, for inquiring into, and 
submitting a report on the terms of reference. The terms of reference as 
enlarged on 25 October 1971 included, a,mong others, the following matters 
as well: 

"(g) to investigate the circumstances under which IRLIGovern- 
ment awarded the construction contracts for Gauhati-Siliguri 
and Haldia-Barauni-Kanpur Pipelines to SNAM-SATPEM on. 
negotiated basis without calling for global tenders. 

(h)  whether the SNAM-SATPEM was shown undue favour by 
officials of Indian Refineries Ltd. of Indian Oil Corporation 
or the Government. in connection with the award of the afore- 
said contracts and in connection with the execution of the 
Gauhati-Siliguri and Haldia-Barauni-Kanpur Pipeline Projects 
under the aforesaid contracts." 

1.21. On 1 November, 1970, the Ministry of Petroleum and Chemicals 
and Mines and Metals (Department of Petroleum) furnished a reply in- 
timating that this matter had been referred by Government to the Pipeline 
Inquiry Commission vide term (g) of the terms of reference. Commenting 
upon this, the Committee on Public Undertakings in their 33rd Action 
Taken Report (Fifth Lok Sabha) (1972-73) had observed that: 

"While noting the reply of Government the Committee feel that it 
would have been better if the Commission had also been 
specifically asked to fix responsibility for this lapse of not 
calling for global tenders." 

1.22. At pages 285 and 319 of their Report (August 1975), the pipe- 
lines Inquiry Commission have concluded that: 

"- that the awarding of the construction contracts for the 
Gauhati-Siliguri and the Haldia-Barauni-Kanpur pipelines on 
negotiated basis, without calling for global tenders, was a 
policy decision. of the Government with which the officers of 
Messrs Indian Refineries Limited/Government of India had' 
nothing to do; 



that under the GoYernment d Mia-EN1 Agrtcrmtnt the 
Government of India had the option to test the c~~~ l l #d t i ven tss  
of Messrs SNAM-SAIPEWs d e r  for b9@ those pipelines, 
either on negotiated basis or by ipviting global tenders, and 
h a c e  they did not do anything contrary to the terms of the 
said Agreement if, having regard to all t& bets and circum- 
stances of the case, they decided to avail themselves of the 
first alternative. However, so far as Messrs SNAM-SAIPEM 
were concerned, they were, as stated in the preceding para- 
graph, always ready to have their offer tested by global 
tenders; 

that offer of Messrs SNAM-SAIPEM for the Haldia- 
Barauni-Kanpur pipeline was subjected to a detailed examina- 
tion, first by the staff of Messrs Indian Refineries Limited and 
then by their Manager, M e w s  Bechtal Corporation, and found 
to be competitive; 

that as Messrs SNAM-SAIPEM'S offers for both the Gauhati- 
Siliguri and the Haldia-Barauni-Kanpur pipelines were com- 
pared with the quotation, which was accepted by Messrs Oil 
India Limited for their crude oil pipeline on the basis of global 
tenders only three years back, and were found to compare very 
favourably with the quotation, which was accepted by Mesm 
Oil India Ltd.; the putting of Messrs SNAM SAIPEM'i offers 
to global tenders in the case of Gauhati-Siliguri pipeline and 
also the Haldia-Barauni-Kanpur pipeline, would have been, 
at best, a futile and time consuming exercise; 

that there has been no negligence or carelessness or  mnlo fide 
motive on the part of any of the officers of Government/Messrs 
Indian Refineries Limited in awarding the construction con- 
tracts for those two pipelines to Messrs SNAM SAIPEM on 
negotiated basis without calling for global tenders; 

that apart from the "undue favour" which Messrs Indian 
Refineries Limited/Messrs Indian Oil Corporation showed to 
Messrs SNAM Progetti under item I I ,  supra they did not 
show any other favour to Messrs SNAMlrATPEM/Messrs 
SNAM Progetti in the award, or in connection with the execu- 
tion, of the Gauhati-Siliguri and the Haldia-Barauni-Kanpur 
Pipeline contracts; 

that t M  said 'undue favour' took place unwittingly on account 
of the failure on the part of Shri P. R. Nayak and Shri M. 
Gopal Mcnon to study the d c r  for the pkparation of the Pro- 
ject Report and the Project Repon with the care end attention 



that they &trved, as ah6 tWir h t h q  to lo the ow-- 
nal alignment of the pipbline through the Raniganj coalfield 
area come what may." 

1.23. The Report of the Pipelines Inquiry Cammission was submitted 
to Government in August, 1975. Asked what action Government had 
taken on the findings of the Cornmission, the Ministry of Petroleum have 
in a note dated 19 May, 1977 intimated that: 

"The findings contained in the Report of the Pipelines Enquiry 
Commission are under examination of the Government and a 
statement will be furnished as the action is completed." 

1.24. The Committee wanted to know why a provision was made in 
the contract entered into between Indian Refineries Ltd. and SNAM for 
making part payment in US Dollars instead of Italian currency. In a note 
thc Ministry of Finance (Department of Economic Airairs) have explained 
inter alia that: 

"(1)  The main Agreement of August. 1961 between the Government 
of India with EN1 was in the nature of a supplier's credit. It- 

visualised payment only in Italian currency. 
(ii) However, all the Agmements entered into by the ONGC ar- 

the IOC (Refinery Division) provided for the issue of Dollar 
Drafts payable in Italian currency. In each Agreement, the 
total value of supplies was expressed in two parts---one part 
payable in rupees for setvices in India and the other part 
expressed in US Dollar on account of supplies etc. arising 
abroad. 

(iii) Prior to rupee devaluation, i.e., 6-6-1966, the Department of 
Economic Affairs as also the Reserve Bank of India for 
exchange control purposes had a broad policy concerning 
payments to non-residents. 

(iv) As the regulations then stood, the methods of payment per- 
mitted for remittances from India to foreign countries took into 
account the broad currency areas then in force. For the Con- 
vertible Account Countries which include Italy snd the. 
countries of Italian monetary area the prescribed methods of 
payment were as follows: 

(a )  Payment of rupees to the account of a resident of the country 
concerned or of any country in the "Convertible Acoount" 
Group. 

(b) Payment in sterling or a sterling Area Currency for credit 
to an external or "Non-resident Account" in the UK or any 
other sterling Area Country. 



?(c) Payment in the currency of the country concerned or in 
the currency of any territory in the sub-group. 

(v) Taking into account the permissible methods of payment under 
the Exchange Control Regulations then in force if any request 
arose seeking remittance to an Italian party, permission would 
have been given for payment either in Italian currency or in 
US Dollar. During those years, particularly residents in West 
European Countries preferred payment in Dollar, and this was 
being readily agreed to. 

'(vi) To fall in line with the main Agreement, the State Bank of 
India was issuing Dollar drafts payable in Italian currency. 

dvii) According to information furnished by the Oil and Natural 
Gas Commission to the Ministry of Finance, the original pro- 
vision of payment in ltalian Lira in Italy was changed to pay- 
ment abroad in US Dollar in the Punjab Drilling Contract at 
the instance of the Reserve Bank of India. 

fviii) Likewise, the Indian Oil Corporation has also clarified that 
the Contract as such provided for payment in US Dollar and 
in lndian rupees. The US Dollar was made payable in Italian 
Lira using the average rate then in force in Milan Stock 
Exchange at the due date of payment of each dr:~ft. This 
section was amended on 2nd April 64 to the effect that pay- 
ments of the drafts shall be made in US Dollar r!brodd In 
both the cases, the modification made was to chinrl te 
reference to Italian currency. The reason for this was that 
since Italy was (and is) in the Convertible Account Group. 
purely in terms of foreign exchange it would be immaterial 
whether the payment is made in Italian currency or in US 
Dollar. Purely for administrative purposes and also for gcricral 
acceptabiiity, it provided for smooth working by making 
direct Dollar payments to the accounts of residents in Italy. 

fix) In retrospect, it is true that there was a protection since the 
drafts were issued in US Dollar. However, it would be neces- 
sary to emphasise the fact that prior to rupee devduation, we 
did not have an awareness of the problem arising out of varia- 
tions in exchange rate, and did not have a conscious policy of 
overcoming any assurance for exchange protection. 

' ( t )  Further, this was a period when there was a regime of fixed 
exchange rates, and the currency variations were within the 
narrow limits specified by the TMF Articles of Agreement." 



. ' B. ,lrscre ot Psd..IktaQ md4a 
c. . I 

1.25. In this case, though Clause 6 of the ~gr&ment  had provided 
that 92 per cent of the payment could'be made in 20 equal half yearly 
instalments starting on the expiry of 2 years after the signature of the 
contract with additional facility to pay only 50 per cent of the amount of 
the first four instalments, the remaining 50 per cent of such instalments 
being added proportionately to the other 16 instalments, the Indian 
.Refineries Ltd. issued post-dated drafts to the foreign company for instal- 
ments due in 1966 to 1974. The aggregate value of these drafts was 
$ 1,79,66,255. 

1.26. The Committee desired to know if repayment of loan in 20 half 
yearly instalments provided for in clause 6 of the General Agrzement was 
the same as repayment by the immediate issue of 20 drafts payable half 
yearly one after the othe-r and if not what was the difference b~tween the 
dwo modes of payment. In reply, the Department have explained in a note 
Zhnt: 

"From the view point of the borrower, there is no difference between 
repayment of his loan liability in periodical instalments of 
specified amounts, on the one hand, and repayment in the 
form of concurrent issue of bills of exchange for the fiame 
amounts maturing for the payment on the same dates. on the 
other. However, from the view point of the lender, there is 
a material distinction between the two forms of repayment. 

This is because under the scheme of payment by instalments 
due on specified dates, he has to wait till the specified date fop 
receiving the payment due to him, but if he receives payment in 
the form of a bill of exchange, he can negotiate the bill 'of 
exchange before the date of its maturity and realise its present 
worth. It may be mentioned here that the dollar drafts received 
by SNAM under the relevant contracts were negotiilble bills of 

exchange." 

1.27. Replying to the question whether it was financially prudent to 
give to the foreign company post-dated drafts, the representative of the 
Ministry of Finance has said: 

"It depends on what was negotiated. Quite often, when deferred 
payment arrangements are edered into, the party which agrees 
to such arrangements can insist on being provided certain docu- 
ments which could ensure that the payments would be made on 
due dates, and it is not unusual for advance promissory not= 
or  other such documents being passed." 

1.28. Supplementing the above reply of the representative of the Min- 
jiditry of Finance, the F i a n c e  Secretary has added: 



"We have to La8p' tbe Iqaao$apr rprt dknt to get t8s best term 
possi'blo.'' 

1.29. Tho representative of the Reserve Bank of India has further clari- 
fied .the reply as follows: 

"Although drafts were given postdated, no payment from India in 
foreign exchange was remitted before the due date. Payments 
were made on the due date as per the contract executed and 
handed over to them.**** * Thev got these drafts and in their 
hands they are negotiable instruments and they were able to 
have them discounted and get advances that they required." 

1.30. Tbe Committee enquired if the facility of giving post-dated drafts 
was ever extended by Government to any other foreign company operating 
in India and if not, how was grant of )this facility to SNAM justified. In -- 
reply, the Ministry of Eiancc--teddin a note: 

'l)uring recent years, the Government of India has not entered into 
any Agreement involving suppliers' credit. Currently, any 
credit or loan is between the Government of India and the 
foreign Government concerned and the I o m  proceeds are cre- 
dited to the Government account. Any licensing on remittance 
towards knowhow, supply of document, machinery, etc. is settled 
directly by remittances in cash by the concerned organisation. 
Under these circumstances, the question of issuing advance 
draft does not arise. It is still the Practice, however, that 
the Government of India issues Promissory Notes honouring to 
repay the outstanding loans. These Notes are issued to the 
knding Governments and are not negotiable. The question of 
discounting such Promissory Notes would not arise." 

1.31. As stated in the Audit paragraph, on 29 December 1966, MIS. 
SNAM bad with them, in their Head Office Account, doh- drafts of the 
aggregate value of 1,79,66,225 dollars falling due for payment in 1966-- 
1974. These drafts were discounted on that date with a bank in Geneva 
manque of Commerce Et De Placenents Bale SA). After paying discount 
charges of S80.28,104 (Rs. 6.05 crores) the net p d s  reatised were 
$ 99,38,lSO. Details are given below 

( In US Dollars) -- . 
Dbcclcnt paid Net proceeds 

US s ~ m d ~ 5 '  . 1,7~,20.57~ 77.37,881 94.82,%0 
Lira D r & n  . 7.459683 23gOm3 4,55460. 



1.32. As regards the reasons due to which the assessee Company was 
compelled to resort to pemature selling of dollar drafts received by it from 
I d ,  the Department of Revenue & Banking have informed the Committee 
in a note that: 

"(i) World balance sheets of E. N. I. and SNAM for the calendar- 
years 1963 to 1966 were filed to show that SNAM's own capital 
available for employment in its business projects was virtually 
nil, with the result that whole of the investment of SNAM in 
its different projects, including the business in India, was. 
financed through outside borrowings. 

( i i )  It was stated that when the contracts in India were taken up, 
funds had to be raised from various lending agencies to finance 
the projects in view of the loan agreement.between the E. N. I. 
and India. It was pointed out with reference to SNAM's world 

balance sheets aforesaid :that there had been a steady increase. 
in the amount of loans and credits secured by SNAM from 
different parties, as huge funds were required to carry out the- 
Tndian projects. 

(i) The assessee company produced an article published in the 
"Economist" and also Annual Reports of the Bank of Italy to 
show that during 1963 and 1965, Italy was engulfed by econo- 
mic and financial crises because of rise in wage costs, poor 
harvest, higher prices for imported raw materials, etc. It was. 
stated that, in these circumstances. SNAM found that its re- 
quirement of funds was larger than what was available. parti- 
cularly due to the long-term credits agreed to be given by EN1 
to India. The assessee companv was, therefore compelled to 
sell its bills receivable. including the dollar drafts received from 
India. Since 1964, the company was making efforts for realis- 
ing the dollar drafts and after protracted negotitations for over 
two years, it was able to secure a favourable rate of discount- 
ing charge:; and the actual discounting was done by it in De- 
cember 1966." 

1.33. Expressing the view that sale of Dollar Drafts amounted to a 
breach of contract. the Income T a x  Ofticer in his letter dated 25 July, 1972 
addressed to the Commissioner of Income Tax,  New Delhi had, ir~ter &a 
stated: 

"Under the contract, the assessee company acquired only a right to 
receive the payment on specified dates and the dollar-drafts 
represent that right only. These are not ordinary drafts or  
hundies which are encashablc on sight or after a period of 3 
months or 6 months. Such drafts have a ready market for trans- 



fer by discounting. But the dollar-drafts under consideration 
has no marketabhty except under computation. Moreover there 
is no provision in the contract authorising sale of these drafts 
nor there is any stipulation prohibit~ng the same. A perusal of 
the contract clearly indicates that the company agreed to accept 
the payments in instalments and to cover the instalrnents, stipu- 
lation was made to accept dollar-drafts duly guaranlced by the 
State Bank of India which were payable further dates- 
merefore the intention was clear that thehe dratts w e  nor 
intended for sale. Moreover, these drafts contailling agree- 
ment of between two parties are not a lnarkmble 
cornmodin. Therefore the sale of drafts anlounts 10 a breach 
of contract.'' 

1.34. The Committee enquired whether in the absence of any stipulat~on 
in the contract entered into with SNAM, it was open to SNAM to resort to 
premature realisation of dollar-drafts. In reply, the Department of Revenue 
and Banking have opined that: 

"As the said contract\ do not contain any stipul'ltion, cxpress or 
implied, rcstraming SNAM from premature realisation of the 
dollar drafts, it was open to SNAM to realise the said drafts." 

D. Rdafionship of txpenditure incurred on discounting of I)ollar 1)rafts 
with Indian Businesq 

1.35. Section 37(i) of the Income Tax Act, 1961 stipulates: 
Any expenditure [not being expenditure of the naturc described 

in Sections 30 to 36 (and section 80 V V )  and not beiqg i n  
the nature of capital expenditure or personal expenses of the 

assessee], laid out or expended wholly and exclu\\vcl! for 
the purposes of the businw or profcssion shall be allowcd 
in computing the income chargeable under the head "Profits 
and gains of bus~ness or profe~sion". 

1.36. In a note furnished to the Committee the Department of Rcvr-  
aue and Banking have stated that the admissibility of discountinr charFc\ 
for computation of income is pverned by the following legal position 

"Expenditure incurred on the discounting of bills of cxchange 
received during the course of carrying on a busines5 is 
allowable as  deduction in computing the profits of the bus-  

ness u k  28 of the Income-tax Act on thc ha4s of the pene- 
ral principle that where a deduction is proper and necessary to 
be made in order to ascertain the balance of profits and gains. 
it ought to be allowed, provided there is no prohibition against 
such an anowance vide Usher Wiltshre Breawery Ltd. Bruce- 

CIT 399, 429 (H.L.). Tn particular, such expenditure is 



allowable ujs 37(1) of the I.T. Act, if it is found to be 
revenue expenditure incurred wholly and exclusively for the 
purposes of the business. The question whether a transaction 
has the effect of diminishing the assessce's taxable income, 
whether it was a prudent or wise transaction and whether it 

was necessary for the assessee to enter into that transaction, are 
irrelevant in determining whether the expenditure relating to  
that transaction is allowable as a deduction or not Lvide the 
principles enunciated by the Supreme Court in the case of 

Eastern Invcstn~ent Ltd. Vs. C1T (20 ITR. l)]." 

1.37. According to the legal position dcscribcd above, SNAM had not 
only to establish that the expenditure was not in the nature of capital 
expenditure or personal expenses of the assessce but also lo prove that 
it had been laid out or expcnded wholly and csclusively for the purposes 
of the Indian business. 

1.38. The Deparhnent of Rcvenue and Banking have intimated that in 
their detailed note dated 30 August. 1971, the assessce Company had, 
apart from explaining the circurn4tan:ec due to which it was compelled 
to discount the dollar drafts. claimed that discount charges rclatcd wholly 
and exclusively to their Indian bu4iness. The following evidence was 
produced by them before the Department in support of their claim: 

"(3) I t  was slated thilt thc \iholc of the amount rea]isud by SNAM 
by discounting its dollar drafts was utiliscd for the payment 
of liabilities rclating to its Indian business. SNAM filed certi- 
ficates to this effect from its auditors and from thc Vice Presi- 
dent of SOFID. the financinp compmy of the E.N.I. group. 
(Certificate dated 2-8-71 from its Auditors and certificate dated 
3-8-71 from the Vict President of SOFID). In this coonec- 
tion, the Chnrtcr nf Incorporation of E.N.I. (of which SNAM 
i s  ;I wholly owned subsidiary) was produced to show that the 
T<.h;.l. proup of c~rnpaniec are mvcd  hi? the Government of 
Italp and that its accounts arc audited by a Ro:tr,l oT Audi!ors 
prcsided over hy the .4,ccountant Gcneral of Italy (equivalent 
to the C.& A.G. of India). 

(b) A copy of a debit note was filed to show that the discountins 
charges in question wcre dchitcd by SVAM H.O. to the ac- 
count of its Indian br:tnch. 

(c)  A statement from the Swiss Bank which discounted SNAM's 
dollar drafts (Banque De Commerce Et De Placements, Bale 



S.A.) was filed showing the computation of the discounting 
charges and the net proceeds of the dollar drafts. 

In view of the foregoing evidence, it was considered that the chargcs- 
paid by SNAM on discounting its dollar drafts in December, 
1966, were allowable as a revenue expenditure uls  37(1) of the 
I.T. Act. 

1.39. Explaining the extent to which the evidence givcn by the assessee 
was subjected to scrutiny by the Department, it was stated that: 

"The evidence produced by SNAM in support 01 its contention ;hat 
the proceeds of the discounted dollar drafts were utilised for 
meeting the loan liabilities relating to its Indian business was 
a h  cross-checked with reference to SNAM's world balance- 
sheets and other relevant statements of accounts relating to i!s 
Indian business. Thus, in regard to the point that SNAM's 
Indian business was being financed by moncys borrowed by 
it abroad, it was seen from its world balance-sheets as on 
31-1 2-1965 that as against its capital and reserves of 36.649 
million Liras, the book value of its fixcd assets amounted to 
240,121 million Liras and share-holdings in other companics 
to 28,794 million Liras. The said balance-sheet also show 
that as on 31-1 ZI96S. SNAM current liabilities stood at' 

105.330 million Liras and its liabilities in  respect of mcdiuni 
and long-term loans and thc finances proviJcd b;: thc E.N.T. 
at 1018.363 million Liras. This clearly shows that SNAM's 
business projects, including its contracts in India. werc bcing 
financed from borrowed moneys. In regard to thc point that 
the proceeds of the dollar drafts werc utilised by SNAM for 
meeting the loan liabilities relating to its Indian business, it 
was seen that while in respect of calendar years 1965 and 1966 
the financing charges or interest on borrowed money$ debited 
by SNAM H.O. to its Tndian branch, through its head oflice 
account, amounted to Rs. 64.16 lakhs and Rs. 61.42 lakhs, 
respectively, no debit on account of financing charrcs or intcrcst 
was passed in the account of the Tndian htanch of SNAhB in 

respect of the calendar year 1967. Thesc facts con-oborated 
SNAM contention that thc proceeds of the dollar drafts dis- 
counted by it in December. 1966 were utilised for meeting the 
loan liabilities relating to its Tndian business." 

1.40. The comrnittke wanted to know if it was a fact that the assessee 
company had been able to correlate the sale ~roceeds of these drafts with 
the utilis~tion for the hdian btisiness or  even with the payment of liability. 



.of the Indian business and if not on what basis were the discounting 
.charges allowed as an item of deduction for computation of income. In 
.reply, the Department of Revenue and Banking have stated that: 

"The assessee company stated in response to queries that because 
it maintained consolidated accounts for its world business, it 
would not be possible for it after the lapse of sever:!! years to 
relate every single dollar receipt on account of discounting of 
drafts to a dollar standing as a liability in its account. It stated 
that if the question was asked in 1967, it might havc been less 
difficult to attempt such co-relation by reference to the original 
data in form of punch cards, which form the basis of com- 
pilation of SNAM accounts which are maintained on a mccha- 
nised or computerised system." 

1.41. Asked about the comparative position af Bills receivable and 
loan liabilities of the Company for the accounting years 1963 to 1966 as 
they appeared in the world balance-sheets. The Departinent have fur- 
nished the following figures: 

(In Million Lias) 
- - - - - - .- -- - --- 

Last .I tt: or alc  year Bi receivable Loan liabilities 

- ---- - - - - - -- - 
1.42. After discounting the dollar drafts on 19-12-1966, SNAM S.P.,4. 

~ealised $99,38,150 which, when converted into Lira at the rate of 
$ 1=625 Lira, comes to 621 1 million Liras. Comparison of loan liahili- 
ties as on 31-12-1965 and 31-12-1966 however shows that the liabilities 
were reduced to the tune of 1782 million Liras only. During the same 
period, the bills receivable dropped from 29,889 million Liras on 
31-12-1965 to 19.315 million Liras on 31-12-1966. recording rt 5hortfall 
of 10574 million Liras. 

1.43. The Committee desired to know that if, as certified by the Com- 
pany's Auditors, the amount realised hy SNAM S.P.A. by discounting its 
dollar drafts was utilised in full for the payment of liabilities relating to 
its Tndian business, how was it that loan liabilities aq they appeared in 
the world balance-sheets did not reflect in full the sffect of that utilisation. 
In reply, the Department have explained: 

"Comparison of figures of liabilities as they stood on 31-1 2-1965 
with that of 31-12-1966 cannot provide a reasonable basis for 



disproving the statement of the Auditors 01 SNAM as well as 
that of the Vice President of SOFID, which provided loans to 
SNAM, to the effect that the proceeds of the drafts were utllised 

fully in discharging the loan liabilities of !he Indian business. 
Even so, the world loan liability shows a reduction of 1782(M) 
Liras on 31-12-1966." 

1.44. Asked that if the comparison of figures of li;\bilities as on 
31-12-1966 with that of 31-12-1965 could not provide a reasonablc basis 
for disproving the stalcment of' thc Auditors of' SNAM as well as that of 
the Vice President of SOFID, could thcse figures hy thcmsclvcs bc takcn 
to prove the assessee's case. Since, undcr the law, i t  \bas for the asscsse: 
to establish his case and should not thc Cornniissio~ler have tried to sa!isf) 
himself, on his own, about the correctness of c!:~im jn$loaJ of :illowing j! 
on the authority of the certificates given by the :~~SCSSL'~"S Auditors' and 
Vice President of the assessee's sistcr financing ~ i m p ; t n y .  In reply. the 
Department have explained in a note tha':: 

"The comparison of figures of liabilities of SNAXI  a:; on Zlst 
December, 1965 with thosc as on 3 1 s1 lleccmbsr. 1966. wap 
only illustrative and was not treated as a cimclu4\c prooi, hy 
itself, of Snam's c0ntenti.m that the proccecls of its dollnr drafts 
were utilised for meeting the loan liabilities relaling to its 
Indian business. Thc cvidcncc in thc matter produced by 
SNAM was scrutiniscd and viewed in its totality,. . . . . . . . . ." 

1.45. The Committee enquired if i t  wa, 3 fact that loar~c nelc raiwd 
by the financing company (SOFID) not only to meet the working capital 
requirements of the assessee company but ~ol lc~t ivcl j .  for all the ~istcr  
concerns and in connection with their world-wide contract? project$. Jn 
reply, the Department have informed the Commitfee that: 

"There is no direct evidence available in the awessrnent records 
on the basis of which it can hc said that loans mere raiscd 
collectively for all the sister concerns." 

1.46. The Committee desired to know i f  the lo :m rniscd by thc foreign 
company in Jtaly were treated at anp s t n z  :I., liahilitics (1; the Indian 
branch. In reply. the representative of thc Department ha: said: 

"These have been reflected in the hcad office account. Tn the 
Indian branch, there is no separate head under which the linhi- 
lity is reflected. There is no direct evidence. In fact, ccrti- 
ficate that has been given is that thew liabilities hale hccn 
incurred for Indian business." 



1.47, Asked that if there was no  separate head of account in the 
lndian kanch, how was it verified which of the transact'ions' of the fbreign 
cornpamy abroad related exclusively and wholly to the lndisln business, the 
witness stated: 

"We have received two certificates, one from the Auditor and the 
other from the Vice President of the Company which raises 
finance for their affairs." 

E. Treatment of Discounting Charges as Revenue Expenditure 

1.48 In his letter dated 13 May, 1969 addressed to the Inspecting 
Assistant Commissioner, the Income Tax Officer had expressed the vieu 
that "the depreciation of bills of exchange lying in deposits with the 
assessee company and later on encashed through Swiss Bank would be 
capital expenditure and not revenue expenditure bccause the ineornc had 
already become due on the date the bills were submitted." 

1.49 In his note dated 24-3-1972, a copy of which was forwarded to  
the IAC, Delhi on 25-3-1972 for information and necessary action, the 
Commissioner of Income Tax. Delhi-11, expressed a view different from 
the one expressed bv the I T 0  and directed that: 

"The claim for allowance of the actual discounting charges as a 
revenue deduction is in confnrmitv with our view that in so far 
as the discounting expenditure is found to be wholly and ex- 
clusively laid down for the purpose of the business carried on 
in India it is an allowance deduction uls 37(1) in the year in 
which such expenditure actually arose. * * * As regards the 
actual discounting charges claimed as a deduction, we have to 
concede the claim if it is found that the discounting was done t o  
raise finance to meet the liabilities of the business of the non- 
resident company in Tndia. As regards the discounting char~ees- 
for interest drafts, the same principle apply. . . . . . . "  

1 .SO In his D.O. letter dated 19-9-1973, addressed to the Secretary. 
Central Board of Direct Taxes WID). the Commisqioner of Income Tax. 
Delhi accepted Snam's contention that its discountine charges incurred in 
December 1966 amounted to revenue expenditure allowable as a deduc- 
tion under Section 37U) of the Act in computing its business income in 
Tndia. He further expressed the opinion that Snam's profits for the 
assessment years 1964-65 to 1971-72 should be corllputed on the 'com- 
pleted contract' basis, namely. after making an allowance for SN4M.s 
discounting expenditure on encashment of its dollar drafts in full; conver!ed 
at the postdevaluation rate of exchange for the year 1967-68 only. 



1.51. The Board in its letter dated 22-1-1974 to the Commissioner of 
Incomb Tax stated that they had no objection to the Con~missioner of 
Income Tax adopting the suggested procedure. 

1.52. The Committee desired to know what considerations weighed with 
.the Commissioner of Income Tax and the Central Board of Direct Taxes 
in rejecting the view point of the Income Tax Officer and allowing com- 
.putation of income by treating the entire amount of discount charges as 
.a revenue expenditure. In reply, the Department has stated in a note 
aha t: 

"One of the views examined in this connection was that the Bills 
of Exchange lying in deposit with the Head Ofice of the 
Company in Italy, constituted a capital asset and consequently, 
tbe discounting charges paid in encashing the said Bills of 
exchange was an expenditure of a capital nature. 

However, on an examination of the facts in the matter, it was found 
that SNAM continued to carry on its contract business in India 
not only during the calendar year 1966 but also in subsequent 
years and that the Bills of Exchange were received 
by the assessee company on revenue account, being 
the Compensation received by it from its clients in India 
for supplying the materials and rendering services for executing 
its contracts. Interest drafts paid to the company represented 
payment for interest on principal amount of the contract on 
account of deferment of payment thereof. It was further found 
that the dollar drafts could be encashed only on future dates 
and Snam held them as current assets realisable on future dates 
Being Bills of exchange Snam could realise the dollar drafts 
to meet its business requirements. In fact, Snam started 
negotiating with bankers some time in 1964 for discor~ntinp its 
dollar drafts but the discounting rate then offered to it was as 
high as 18 per cent. The assessee company therefore continued 
its negotiations for obtaining more favourable terms and w c -  
ceeded in the early part of 1966 in ~ettinp ii lower cliwMnting 
rate of 12 per cent. Thereafter the formalities were completed 
and discounting was effected in December 1966 c? 12 per ccnt. 
I t  was also found that Snam had financed its Indian business 
operations by loans raised abroad and that the enti1.e proceeds 
of the dollar drafts were utilised by it for meeting such loan 
liabilities. On these facts which were Wpiwrted by documen- 
tary evidence and on the basis of the legal position as e m -  
c i a u  by.the Supreme Court in the case of India Cements 
Limited (60 ITR 52), it was held that the expenditure was 
deductible as revenue expenditure under Section 3W)  of the 
lnwme-tax Act, 4961 ." 



1.53. The Committee wanted to know whether it was a fact that in this 
case the claim had been allowed even before the Bbard gave their deci- 
sion about admissibility of discount in^ charges. Admitting this fact, the 
Department have stated in a note that: 

"The Central Board of Direct Taxes gave its decision in regard 
the admissibility of discounting charges in its letter F. No. 
91 18169-ITA(I1) dated 22-1-1974. 

The claim was allowed while completing the time-barring assess- 
ment for the year 1967-68 on a provisional basis on the 28th 
March, 1972, on the basis of instructions given by the Com- 
missioner of Income-tax, Delhi-I1 in his note dated 24tb 
March, 1972." 

1.54. Since the Commissioner of Income Tax and the Central Board 
of Direct Taxes were of a different view than the one expressed by the 
Income Tax Officer on this case and as the matter involved not only ques- 
tions of fact but also of law, the Committee wanted to know whether 
before issue of their decision on 22-1-1974 the Board had consulted the 
Ministry of Law. In reply, the Department stated: 

"The Law Ministry was not consulted before issue of Board's 
instruction dated 22-1-1974. * * *" 

1.55. Asked if  it would be correct to say that the Board did not 
consult the Ministry of Law lest the opinion of that Ministry based on 
examination of the matter from legal angle should turn out to be against 
the interests of the foreign company, the representative of the Department 
said in evidence: 

''It appears that the Board was very clear in their mind. There 
was no doubt in the mind of the Board." 

1.56. However, after giving their decision on 22-1-1974, the Central 
Board of Direct Taxes sought the opinion of the Ministry of Law in 
November, 1976 on the point whether the entire discounting charges paid 
by SNAM were properly allowed as revenue expenditure under Section 
37(1) of the Income Tax Act. 

1.57. In his notc dated 12 November, 1976, the Secretary, the Minisay 
of Law advised the Department of Revenue and Rankins (Central Board 
of Direct Taxes) as under: 

"From the audit objection it is not clear to what extent (that is, to 
what percentage of the entire payment) the assessee company 
has not been able to co-relate, that is whether it was an insipi- 
ficant amount or a substantial one. If it was insignificant, the 



I.T.O. may be justified in accepting the evidence tendered 
before him by way of certificate from the assessee's Auditors. 
Secondly, the Audit has raised the objection that some part of 
the amount discounted was used for payment towards the cost 
of capital assets. In  the reference it has becn emphasised that 
the bills receivable were discounted for the purpose of meeting 
loan liabilities and not for payment of costs of thc capital 
assets as fact-whether the amount was ilceded to discharge 
a loan liability of the business or ro mcet the cost of capital 
assets, that is, whether it was to meet an clhligation towards 
payment of the price of capital asscis reinai~iing unpaid or 
whether it was to discharge a loan obiigit~ion tc)  n part;/ who 
may have advanced amounts for the purpose of purchasinp a 
capital asset. On thc assumption that the m o u n t  was utilised 
for the purpose of dischar~ing !he loan liability of thi. nsscsscc 
relarable to the Indian business or. at any r:~tc, n very subst:rn- 
tial portion thereof, it cannot be said that the Incomc Tax 
Officer erred in allowing discounting chnri!~i incurn.d by the 
assessee as revenuc expcnditurc. 

One point that arises in this connection is whcthsr it is commcr- 
ciall;< expedient t o  incur the huge expenditurc of payrncnt of 
discounting charges when the contract is rilorc or le\s rtbout to 
be completed in December, 1966. The Audit say:; that Gov- 
ernment is paying interest charge because of the delayed date 
of maturity of dollar bills. It is essentially a question of fact 
whether the non-resident assessee is justified in discounting 
these bills as they did and whether it is commercially expedient 
for a prudent businessman to do it. If. however. i t  could be 
commercially justified, there may be no Ic$ill objection to its 
being allowed and the point that interest is being paid therefor 
may not by itself be conclusive to determine the justifiability 
or  otherwise of the discounting of the dollar hills in December. 
1966. 

The Audit has relied on the Supreme Court case in the cnq: of Tata  
Locomotive and Engineering Company 1,td. (60 TTR p. 405). 
Apart from the fact that the point considered by the Supreme 
Court in that case was an entirely different one. the ratio of that 
judgement also indicates that the nature of transaction \vould 
determine whether an expenditure is a revenue cxpenditurc or 
capital-whether the transaction, namely. psvnient wac in 
relation to  ihe discharge of loan liability of the businesc or 
whether it was relating to purchase of a capital asset for the 
assessee. If it was purely a loan transaction, then certainly 



it will a o t b  unteasonable to take a view that a prudent assessee 
carrying on  business would always like to discharge his loan 
liability as won as he is in a position to do so and il for the 
purpose of discharging the loan liability of the business he dls- 
counts the drafts and discharges his liability, the payment ot 
such discounting charges would be considered as an expend~ture 
incurred for the purpose of the business. However, as stated 
before, this is a factual aspect and I am proceeding on the ioot- 
ing that the payment was to discharge the loan liabill~y. 

1 do not see an; relevancy of the point taken that the contract did 
not provide for discounting the dollar drafts. To my mind, 
this point has no relevance on the quesiion of deductibility of 
the discounting charges as business expznditxe and even if 
there was such a provision for permitting thc assescee to Jis- 
count the drafts, the question still has to be examined whethcr 
it is a deductible expenditure under section 37 of the Act or  

not. The exact point raised with reference to the interest is 
not clear. The p i n t  urged is that since interest at 6 per cent 
had already been paid to the company for dsfcrment of the 
payment, a further allowance of discount chaqes was un- 
justified. It  appears that the interest has been treated s s  a 
revenue ,~ncome. The question, therefore, of the company 
getting double benefit is not clear.' 

1.58. However, the aforesaid opinion of the Ministry of Law was only 
a tentative one as will be seen from the following extract frcm thc Law 
Ministry's Note dated 12 November, 1976:- 

"The reference was ra~sed in this Ministry on 10th instant, and I 
was requested to make available my opinion today. As the 
time at my disposal was very short, my views cannot be said 
to be hased on a thorough studv of the matter. The above 
are my tentative views. ~o rma l iy .  wc would have liked to 
discuss the matter with the Audit before expressing an opinion 
in the matter. But as it is stated that Audit may not like to  
participate in the discussion at this stage (because of the PAC 
meetinp on Monday. the 15th instant), 1 suggest that the above 
be shown to the Audit and if they have any particular corn- 
ment in this respect, T shall be glad to take the same into 
account before expressing any final opinion in the matter." 

1.59. The Committee pointed out that i t  was quitc likely that the foreign 
company miqht have discountcd the drafts at a fantastic discount to mcet. 
as they said, their requirement of funds for their working capital and later 



re-purchased the same. If this was what had happened, it was nothing 
,but a cross entry to show losses. The representative of the Department 
has assured in evidence that Government "will exanline it". 

1.60. Since the drafts were discounted on 23-12-1966 i.e. only two 
,days before thc accounting year of SNAM was due to end on 31-12-1966, 
the Committee enquired if the IT0 tried to make sure that drafts were 
not  repurchased in the subsequent year. In reply, the witness has said: 

"No attempt was made by him to examine thk. This obviously 
did not strike him." 

1.61. Asked whether at the time of reassessnicnt efforts would be made 
at least to find out what amount was required by the foreign company for 
working capital and whether apart from going in for encashment of drafts 
at  such a fabulous discount, alternative avenues to rise funds from other 
Banks by pledging of drafts were explored by them, the witness replied in 
the affirmative. 

1.62. The Committee wanted to know that having paid the principal 
amount and interest at 6 per cent as stipulated in the Agreement, how were 
the taxation authorities concerned with the expenditure incurred by the 
assessee Company on discounting of Dollar Drafts. !n reply, the Chair- 
man, CBDT has agreed that: 

"To answer this question. taxation aspect should be separated 
from the payment aspect. The contract is that they shall makc 
payments in drafts, on a deferred basis. On that deferred 
basis they were required to be paid interest at 6 pcr ccnt: 
because of deferred payment we are paying 6 per cent interest 
to them. Wnat they do is that they have got those drafts 
and they discount these drafts at 12 per cent by paying 
12 per cent. The point is that in that particular transaction 
they get six per cent whereas they pay 12 per ccnt. Suppose 
they were not required to pay any income tax in nur country. 
even on this contract they would be losers. Now let us bring 
in the income tax aspect also. The problem has arisen 
because the encashment of those drafts caused certain l o w s  
to them and it has to be seen whether the cxpendilure by 
them in discounting these drafts should be allowed as expendi- 
ture in the income tax assessment or not. That i s  n separate 
matter." - 



The witness has added: 

"We have given these drafts a t  6 per cent. Suppose they give: 
away these drafts in charity, how are we concerued? What. 
do they do with those drafts, it is their business. So far as 
we are concerned, our liability is to the extent of those drafts 
and 6 per cent interest. This question assumes importance 
at the time of making assessment." 

1.63. The Committee enquired that as the transaction was not a case 
of purchase of dollars by payment in rupees involving outflow jn lndian 
Rupees, how was the rate of exchange at all relevant. The witness ?as 
pleaded: 

"I would personally think that all these things should bet tx be left 
now. After all, the assessment has to  be made; a:l these 
aspects will be taken care. If according to law, it is admissible, 
then we have to see to what extent it is admissible according 
to thc evidence led before us." 

Thc witness has assured the Committee that: 

"Wc will keep all your observations in mind and whatever audit 
has also said, we will keep that in mind. We will scrhtch ou r  
own heads to see that a very reasonable assessment. just to our 
country as well as to them is framed." 

1.64. I'hc Committee asked whether the way the assessment i n  respect 
of the foreign company was done in the past did not cast a serious reflection 
on the pcrformance of the Department and the high officials who handled 
this case. The witness has said: 

"My pcrsonal impression is that the assewnents have been made 
in a perfunctory manner. Since they were provisional, hc 
might have thought-let them be completed in this manner." 

1.65. The witness was asked that oncc the payment was made in dol l~rs ,  
how was the qucstion as to when and at what rate drafts were discounted 
hv the foreign company to mcct its global liabilities was relevant. He has 
stiited: 

"The Commissioner proceeded on the finding that this expenditure 
has been incurred for meeting the India liabilities not for world 
liabilities." 

1.66. Thc  Committee asked if in thc light of experience with SNAM 
other Departments would be alerted to be more cautious in their dealing 
with them. The Finance Secretary has said in evidence: 



"We will bring this particular view expressed by the Committee to 
notic! of the Government and see how thcy react. 

I do not want to give an assurance which I cannot fulfil. * * * " * As of today, 1 am not quite wrtain that we have been 
able to pin anything. * * * : In fact, the positlon 
today is that departments of Govcrnlncnt, a wing of the 
Government. rightly or wrongly, has :~ccepted the position 
that this is a cliargeablc item of expcnditurs. Of course, we 
are re-opening thc issue and wc hope that a more favourable 

decision would bc forthcoming. But 1hc fact is, i f  they have 
put forward a demand, I m l  just wondering \\herher i t  could 
be treated as amounting to misdcrncanour of su;h a grave 
character that they should be blacklisted. 1 leave i t  to you." 

F. Rate of Exchange for discounting 

1.67. The books of accounts of the Indian Branch of the conlpany 
were maintained in Indian currency i.e. in term5 of rupees. TI12 dollar 
drafts as and when received were accounted for ~n thc books at the m e  
of exchange prescribed under Kule 115 of the Income Tax Rules, 1962, 
Clauses (a) and (b) of Kule 115. in so far as these arc relevant, provide 
as follows: 

"The ratcs of exchange for the calculation of thc valuc in  rupces 
of any income shdl  he as follows: 

(a)  in respect of income accunng or ariking or decmesj to 
accrue or arise to the asseswe or received or dccmcd to be 

received by him or on hi5 hehalf thc 6 th  day of June, 
1 9 6 6 . .  . . 

( b )  in respect of income accruing or I or deemed to 
accrue or  arise to the assessec or recciveil or dccmrd to be 
received by him on his behalf on or after the 6th day of 
June, 1966. 

1.68. According to the Debit Note dated 31 December, 1966 the 
Dollar Drafts were discounted in Geneva on 29 Decembcr. 1966. Dis- 
counting charges amounted to $ 80,28,104 which converted at $-Us. 4.762 
(prcdcvaluation rate) worked out to Rs. 3.83 crores. A sum of Rs. 3.83 
crores was, therefore, debited by the Head Of[ice in the Branch Accounts. 



1.69. While making the assessment for the assessment year 1967-68, 
however, the discount charges amounting to Rs. 6.05 crores calculated at the 
post-devaluation rate of exchange of $ 1 =Rs. 7.50 were allowed as a 
deduction in computation of income. 

1.70. In his letter dated 19 Scptember, 1973, addressed to Central 
Board of Direct Taxes, the Commissioner of lncome Tax, New Delbi 
expressed the view that the Dollar Drafts for the principal amount should 
bc accounted for as SNAM income of the year in which they were received 
at the gross amount thereof and converted into rupees at the rates of 
exchange specified in Rule 115 of I.T. Rules, 1961 i.e. at the pre- 
devaluation or the post-devaluation rate of exchange depending on whether 
these drafts were received prior to or, on or after, 6 June, 1966. He 
gave the following grounds in support of his view: 

" ( i )  Snam has been following thc mercmtilc y t e m  of accounting 
under which its income i~ taxable at the ~ o i n t  of time when 
it accrues or is earned irrc\pcctive of phjsical reccipt thereof, 
the charge being on the net 'book profits'. 

( i i )  Upto and inclusive of the aws\nient year 1966-67, Snsm 
has itself accounted for the dollar drcif:s relating to its drilling 
contracts and suppi? of matcriais from abroad at their gross 
amount and not at their realisable value. 

(iii ) Income accrues or arises ivhen the assessel: gets a right to 
rcceiv,: i t .  

( iv )  Whcre 3 Bill of Eschringe has bcen taken as a discharge of a 
debt. the date of reccip! :!icreof is Ihi. Jnte tm which the 
instrument is rccci\.cd 2nd not ;hc date on \\.hiill ths payment 
is madc under it. 

(v) amount of the draft., should be rcgarded as having been 
received on the date of rcxip! of rhc draft\. un lc~s  there is 
home evidcncr +tiat the dcht rcprc\critcd I>!- t!lc d r ~ f t s  i3 not 
uorth it, f x c  I HIW. 

(vi) Thc national discounting charges claimed by Smim as a 
liabilitv against thc dollar draft5 :,re a contingent liability, as 
distinct from an accrued and trscertained liability and therefore 
arc not deductible as an 'cxpenditure' U/S 37(1 )  of the IT 
Act. 

(vir ) The practice of commercial accounting of showing debts 
realisable in futurc at their actual realisable value in the 
relevant year does not affect or modify the basis of charge of 



tax under the Income Tax Act or income which has accrued. 
or arisen to or received by the assessee during the previous. 
year." 

1.71. The Committee desired to know that when the drafts were all 
issued prior to the devaluation of rupee in June 1966 and even accounted 
for at the predevaluation rate of exchange why was the allowance in the 
income allowed at post-devaluation rate of exchange. In reply, the- 
representative of the Department has explained in evidence that: 

"This discounting took place on 29 Decembex, 1966. Devalua- 
tion was on 6 June, 1966. Therefore this was after devalua- 
tion. If it is regarded as expenditure, it has to hc done on 
the basis that this was incurred on 29 December, 1966, that is, 
after devaluation. Therefore, when converting that into 
Indian currency, it has to be done at the rate prescribed under 
rule 115 with effect from the relevant date, that is after 
devaluation. That is at Rs. 7.50 per dollar. It is on that 

basis that this was computed at a higher figure than what the 
assessee had put in the debit note." 

1.72. Asked how could Rule 115 of the h o m e  Tax Rules, which 
applied only to income be applied to expenditure incurrcd on discounting 
of drafts, the Department in a note have stated: 

"Rulc 115 of the Income-tax Rules specifies the rat1.s a1 which 
income chargcable to tax and expresscd in foreign currzncv i b  

to be converted into Indian Rupees for the purposes of 
income-tax assessments in India. As such income neccssdrily 
represents the excess of the asse5see.s rcceipts over admissible 
expenses. The rates specified in Rule 115 are applicable 
both to the receipts and the admissible expenses. Thc rates 
prescribed in the said Rule are applicable to all receipts arising 
and expenscs incurred on or after the specified (late." 

1.73. In this connection, the representativr of the Department has 
expressed the following view in evidence: 

"I think this rule is not only for receipt but also for expenditure. 
We cannot have one rate for receipt and another for expcndi- 
ture." 

1.74. The Committee observed that discounting of drafts appeared' 
to be a case of purchase of future dollars with present dollars and it was 
not clear why discounting charges werc allowed at all and that too at post- 
devaluation rate when the assessee himself had claimed such charges at 
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~preikvaluation rate. The Department of Revenue and Banking have stated, 
Inter a&?, in a note: 

"Rule 11 5 of the Income-tax Rules has statutory force and its 
provisions are mandatory. As the post-devaluation rate of 
exchange of the Indian Rupee at US $ l==Rs. 7.50, as speci- 
fied in the amended Rule 115 has retrospective operation with 
effect from 6-6-1966, and the expenditure on account of dis- 
counting charges was incurred by Snam in December, 1966, 
the income-tax authorities were bound to apply the said post- 
devaluation rate of exchange in converting the 

discounting charges into Indian rupees. In this connec- 
tion, it may be mentioned hcre that thc Commiss~oncr of 
Income-tax Delhi-I1 had pointed out in paragraph 17 of hi5 
D.O. letter No. JB-2(57) 168-69 dated 19-9-1973 to the Board 
that although in Snam's profit and loss account of the calendar 
year 1966, the discounting charges had been claimcd by it in 
a sum of Rs. 3.83 crores at thc prc-devaluation rate of ex- 
change, thc said discounting charges would bc allowable in a 
sum of Rs. 6.05 crore.; cnlculated at the post-devaluation rate 
of exchange under thc operation of Rule 115 of the Income- 
tax Rules. 

The assessee company filcd u11h i t \  lcttcr dated 17-3-1971 to thr: 
Income-tax Officer, a revised \tatenlent claiming cbrsgcs tor 
discounting its dollar drafts at the post-dc~~~luci t i~n rate of 
exchange of the Indian rupee, in a sum of Rs. 6,05.02,350.00. 

The action taken in thc matter way. therefore, in accordance with 
the law. In this connection, it may also be pojntcd out that 
Snam"s non-rupee receipts on or aftex 6-6-1966 havz also 
been converted into Indian r u p c s  at thc post-dev.~iuntion rato 
of exchange, resulting in very sub\tantinl additiw in fram- 
ing the assessment for the assessment year 1967-68." 

1.75. The Committee pointed out that though in divzou:lting doll:,r 
drafts there was neither any loss i n  exchange nor  any rupee transaction, 
yet the Commissioner seemed to have s11ov,11 extrnord~nary pnerosity t o  
Lhe foreign concern by allowing Rs. 6.05 crorts despite the concern having 
elaimed only Rs. 3.83 crores. The Con~n~ittec enquired whether the 
breiga concern had sent a foril~al letter or prcfcrrcd a fornul cluin~ about 
i8 or whether the Conunissioner had done it on his own. In rcply, the 
*presentative of the Department said: 

, "There is no specific letter from thc company asking Ear enhilncc- 
ment of the claim, but it had before the assessment was made 



given a computation sheet in which it had worked out. the 
discounting charges at the rate of Rs. 7.50 per dollar." 

1.76. The witness has explained that according to a decision of tbe 
Supreme Court [Kedar Nath Jute Mfg. Co. Ltd. vs,  CIT (c), Calcutta 
(reported in 82  ITR page 363) the question whether "the assessee is 

entitled to a particular deduction or not will depend on the provision of 
law relating thereto and not on the view that the assessee might take af 
his rights nor can the existence or absence of entries in the books d 
account be decisive or conclusive in the matter. 

G .  Head Office Expenses 

1.77. The total amount of Head Office expenses claimed and allowed 
each year in the case of this assessee company from the assessment year 
1962-63 onwards wtxe as under: 

.\mount of H. 0. Remark* 
rx:,rnscs claimed 

and allowcd 

!gG2-C;; . . . Rs. 5.56,951 NO di.uallo~anct 
made. 

1 9 6 3 - 6 4 .  . . . . .  Rs. O,o6,517 Do 

:965-66 . . . . . .  Rs. 56,1 I . , ~ ? I  110. 

1966-67 . . . . .  H5. ;.1,74.471 lh.  

:ij6<!-70 . . . . .  . Rs. 5 4 J g  Ilo. 

197(1-71 . . . . . Its. 22.789 DO. 

1976 - . . N *t a\ aildblr 
. - - ----- ---- 

1.78. The Department of Revenue and Banking have stated that a 
scrutiny of the a5sessment rccords had shown that the IT0 had duly calld 
for information from the assessee company about the nature of thes 
expenses claimed as head office expenses. In reply to the 17'0's queries, 
the awersee company, in their letter dated 12 March 1969, furnisbcd a 



break-up of the said expenses in respect of the calendar years 1963 to 
1966 and also explained the nature thereof. The main items of expenses 
therein, relevant for the purposc of the prescnt enquiry, are: 

( i )  financing charges or intcrest attributable to Snam's borrowings 
abroad utilised for the purpose of its Indian business, and 

( i i )  the head office ovcrhead expenses pro-rded to the Indian 
branch. 

1.79. Besides, the direct costs of certain materials produced by SNAM 
in Italy for the purposes of its lndian contracts, the amount whereof is 
small, were also included in the head office expenses instead of being 
charged directly to the profit and loss account of the lndian branch of 
SNAM. 

1.80. In rcgard to linmcing charges or interest aforesaid, it was 
cxplaincd by the assessee company that as it had practically no capital 
of its own for executing its Indian projects, it had to obtain the necessary 
finances by borrowing moncy abroad. Accordingly it had debited to the 
Tndian branch the financing charges attributable to the borrowzd moneys 
iitiliwd for its business in India. It was explained that these financing 
chitrges had been calculated at 8.5 per cent which was the prevailing rate 
of interest in Italy. On this basis, the following financing charges were 
debited to the lndian Branch and included in the the head office expcnses: 

.\mot~nt of Financing 
charern 

- - -- -- 
RS. 

ri,oo,v? 
..k2:+.582 

1 .S1. The amount of the head office ovcrhead expenses, pro-rated to 
the Indian branch during various )c;m as per information available in the 
nwssnlent records is :is follows: 

( ; ~ I c ~ i d : i r  Yu! rbnount of head office 
1)vrrhrad c\-pensvs pro- 
r-ntrd to thc Indian 

-- - . - - . . - -. Rmnch 
. - -- . - - - - - - -- 

Rs. 
i q6:i . 90,218 
I i b6 .k  . 0.26.841 
I . . 1.65.242 
1 g x ;  , . . 74.844 
1967 . 

.- -. .. .-. . .- .~. 
I ,55488 

- . - .. . -- - - . -- .. 

Total -- - - - 73' 1 4 3 3  - - - - 



1.82. The head office of SNAM was incurring overhead expcndiiure 
in relation to its Indian business in respect of general supervision, selec- 
tion of technical personnel, procurement of equipment and other material, 
arranging for finances, advice on accounting and legal matters, etc. Such 
overfiead expenses were pro-rated by the head office of SNAM to its 
Indian branch in the proportion of the total cost incurred by it in India 
to the total costs of its global business. as certified by SNAM's auditors. 
Thus, in respect of the calendar year 1967, the said percen!agc is only 
0.633. It was pointed out by the assessee that the overhead charges pro- 
rated to the Indian bsanch were nominal when conlpared to the total turn- 
over of its Indian contracts. Thc total amount of the head officc overhead 
expenses pro-rated to the Indian branch of SNAM during the years 1963 
to  1967 works out to Rs. 7.12 lakhs only, which is less than 1 per cent of 
SNAM's total receipts during the relevant period from its Indian contracts. 
Tn these circurnstanccs, no disallowance has been made by thc I T 0  out of 
the head office overhead expenscc pro-rated SNAM to its Indian branch. 

1.83. SNAM's assessmcnts upto and inclusive of the assessmcnl ycnr 
1972-73 were completed before the issue of Board's instruction KO. 846 
dzted 16 June 1975 relating to the scrutiny of clninls by forcign conrcrnb 
for the allowance of head office expenws on gcneral adn~inictr';~tion and 
managemen 1. 

1.84. The Comniittce referred to thcir 176tb. 187th ;,I).! 192nd 
Report5 (Fifth Lok Sabhn) in which ccrtain hak.e\ for ~lloi. l t iL~.l  vf H c : ~  
Officc expenses wcrs suggcstcd and asked u h y  t i 1 ~ , 5 ~  could nil: I)c f ~ l l o ~ f - d  
in the case of this foreign cornpan!. Thc rcprcsent:~ti\c c ~ f  thc Depart- 
ment has said: 

"The Reports of the Public Accounh Cc~mntittcc c:t~nc Intcf.  The 
assessments were madc earlier." 

1.85. The Committee enquired if the awcsing oniccr had cnlicci for 
and examined the books of Head Ofiice in  Italy. Tn reply. thc Dcp:irt- 
mcnt have stated inter nlia that: 

"Thc Income-tax officer examined the books of accounts of Tndim 
Branch only and not the books of accounl\ of TIc.:1d Ofic: i n  
Italy." 

1.86. The Committee wantcd to know thc b:rsi\ 011 which t h ~  H a d  
Office expenses as claimed by the foreign coo?panv wcrc nllowcd i i ~  tolo 
withatlt any disallowance whatsoever ycar after ycnr sincc 1962-63. Tn 
replq, thc rcpresentalive of the Departnwnt has stated: 

"These expenses wcrc allowed on a pro-ratc basis which are duly 
supported by the Auditor's certificate." 



1.87. A&ed if Auditor's CBrtifitafe was all that was required to accept 
.a claim for Head W a  expenses and na independent scrutiny was necessary 
in such cascs, the Chakman, Central B o a d  of Direct Taxes, said in 
avidence : 

"The usual practice is that close scrutiny has to be made as to 
whether the cxpenses claimed really relate to business carried 
on in India. If it is not the case it should not be allowed. 
It should be thoroughly scrutinised. A rather short-cut 
method was adopted in this case. Some formula was cvolvcd 
how the head office expenses should be allowcd. In all 
subsequent cascs this set formula was applied. Now we havc 
amended the law placing restriction. Head OfIice expense 
should not exceed 5 per cent of the income of the bu~iness." 

1.88. Admitting that proper scrutiny of Head Office expenses was not 
made, the rcprewntutivc ot the Department has stated In evidence: 

"ln fact, a\ regards the Head Office expenses a propzr scrutiny 
was not made, which should have been made at the assess- 
ment stage. Kow that the assessment is being re-opened, at 
the time of assessment, we will look into it. In  fact, this 
should have been done at the time of assessment; but it was 
not done. So, I am sorry, I cannot give full details about the 
head oflice expenses."' 

1.89. Askcd if details of Hcad Ofice expenses were lacking, how far 
the assdssing officer was justified in going ahead with assessment. the 
witness has said: 

"Only two possible rcasons 1 can advance. One is this was a 
provisional assessment. The second is, I think, the oi!icsr has 
been conccntrating on much larger issues, like Rs. 6 crorcs 
discount and things like that with the result that the head 
office expenses, which naturally he should have looked into 
properly. have not been looked into. This is a defect in the 
nsscssmcnt. which I must admit." 

H. Assessments 

1.90. A statement showing the dates on which returns were filed and 
assessment for relevant years completed is enclosed (Appendix I). 

1.91. The Committee desired to know how is it that the returns of income 
filed by the foreign company for the assessment years 1963-64 to 1968-69 
had to be revised thrice. In reply, the representative of the Department of 
Revenue and Banking has explained: 

"Broadly, I would mention tbe various circumstances under which 
returns were revised. One reason for revising the return was 



when the first return was filed, it was done before the books 
were audited. When the books were audited, they were revised,. 
The second time, the return were revised for making adjustments 
of receipts or expenses of earlier years. The third time the re- 
turns were revised was for giving effect to appeal order claiming 
set-off for brought forward losses. Regarding 1963-64 assess- 
ments, the first return was submitted on 15-10-63 and it showed 
a loss of Rs. 11 lakhs and odd. That was before the accounts 

were audited. Subsequently on 1-2-64 another return was submit- 
ted, still showing loss to the extent of Rs. 9.71 lakhs. This was 
after the audit Ivas done. The third return was submitted on 
30-9-64 which disclosed a profit of Rs. 8,85,705. This is be- 
cause a technical fee of Rs. 18,56,716 which was accounted for 
in the subsequent year was brought back to the earlier year for 
which year it was rightly due." 

1.92. Asked whether any penal action had been taken against the 
Company for the delayed filing of returns, the Department have confirrn- 
ed that: 

"No penal action can be taken against an assessee if the first return 
is filed within the time allowed originally or an extension, or 

where a loss is determined on assessment. **** Penal action for 
late filing of return has been taken where such action is called 
for." 

1.93. The Committee wanted to know how was it that though the 
company had received large payments on the contracts executed by it, 
the income for the assessment years 1963-64, 1964-65 and 1965-66 was 
assessed at a loss. In reply, - the Department have explained in a note - - 
that: 

" ( i )  the incomes/losses determined for the assessment ycxt s 1963- 
64, 196.465 and 1965-66 were as under: 

(ii) During the accounting year relatrng to the assessment year 
1963-64, the assessee company received income by way of 
technical fees from MIS. Durgapore Black Carbon Plant and 



Lube Oil Plant. The company also received payments for 
prepratmn of prqect reports. Thus, practically the work 
on pipe line contracts did not start during the said account- 
ing year. The assessment was finally framed on a total in- 
come of Rs. 8,90,444 as against the loss of Rs. 8,22,963 as 
per the company's books. 

(iii) During the accounting years relevant to the assessment years 
1964-65 to 1965-66, proceeds from the contracts with Indian 
Oil Corporation and Oil and Natural Gas Commission were rc- 
ceived. In the course of assessmcnt proceedings, it was point- 
ed out by Snam that there were difficulties in determining the 
correct profits from the contracts ,for each year, as certain 
common expenditure and common management expenses 
had been incurred which could not be distributed accurately 

amongst various contracts. Huge expenses were incurred 
under certain contracts for which there were no correspond- 
ing receipts during the previous year. The Income-tax Officer, 
therefore, completed the assessment on the basis of book re- 
sults for both the assessments for 1964-65 and 1965-66, sub- 
ject to a recomputation of the profits subsequently on the com- 
pleted contract basis. 

(iv) The loses determined for the assessment years 1964-65 and 
1965-66 are largely attributable to allowances for development 
rebate and depreciation which are considerably higher than the 
actual provisions made by the assessee in this behalf, in its 
books of accounts. Further, the assessments for the years 
1964-65 and 1965-66 have since been set aside by the Appel- 
late Assistant Commissioner of Income-tax and de rtovo as- 
sessments will have to be framed for these assessment years." 

1.94. The Committee were informed that during the course of assess- 
ment proceedings for the assessment year 1964-65. the assessee company's 
representative approached the them Commissioner of Income-tax. New 
Delhi, for getting its assessments finalised on "completed contract" basis. 
R e  reason for this request was stated to be that the assessee company had 
been receiving advance payments from its clients and incurring expenses 
in executing the contracts and its bills for the jobs done could not be eva- 
luated till joint inspections by the parties a< per terms of the contracts. In 
the case of a contract work running over several vears, it was often not 
possible to ascertain the profits earned during each year before the com- 
pletion of the contract, because of absence of data for evaluation of the 
work-in-proeress of the iohs actrrnllv r~rnnleted durine the vex. In such 
ases, the Department had been following the practice of makine an ad-hw 
uaessment for each year on the basis of the a d a b l e  information subject 



to a rectiihtion of re-framing of the rrwassme#t @f &-a666 on app@ 
in the light of facts as aecettahed finally on c m p l b t h  d the contra&. 
In view of this position, the then Commissioner ot t m e  Tax, D a i  
instructed the Income-tax Of3cer to compke asseesmefit fot 1964-65 ac- 
cordingly. 

1.95. The Board made enquiries in the matter from Commissioners of 
Jncome-tax of other charges like Calcutta and h b a y  and were inforucd 
that the assessments of big contractors were being . finalised on 'completed 
contract' basis where the contract work had been executed over a num- 
ber of years. Accordingly the Board in its letter F. No. 8119169-1T (A.1I) 
dated 24th March, 1970 agreed to the framing of the assessment for 
1965-66 on the same basis as was adopted for the assessment year 1964-65 
and to keep the appeal pending till the profits for the entire period of t t~c  
contract were ascertained. 

1.96. The Board in its letter F. No. 911 X/69/l T. (A.11) ds!td 
1 April 1970, requested the Commissioner of Incope-tax. Dell~i-11 that fhe  
asscssee should agree to the rectification on the determination of profits fer 
the contract as a whole. Accordingly the Income-tax Officer requemtcd 
the asscssee cbmpany telephonically to communicate its acceptance of ihc 
aforesaid basis of finalising the assessments on completed contract basis. 

1.97. The "telephonic request" was stated to have been made by dw 
Income-tax Officer in the routine manner for obtaining the acceptance at 
ah early date. The Committee were informed that such routine requ& 
were made quite often by the field officers to obtain vnri~us informatiecr 
in connection with assessment proceedings. 

1.98. The Committee have also been informed that all the asscssnieats 
from 1964-65 to 1969-70 have since been \et-aside by the Appellate A&- 
sistant Commissioner of Income-tax in November, 1976, and chat undcr 
Board's D. 0. No. 7231-M(IT)/76 dated 20 November. 1976, the Com- 
missioner of Income-tax had been instructed to have the assessments cam- 
pleted expeditiously. 

1.99. When the Conlmittee pointed out that the Income-tax Act did 
not contain a provision for provi6onal assessments. the witness has ert- 
plaincd: 

"These are provisional assessmenth in the sense that these asses- 
ments are not made on the basis of completed contract. kL 
fact, the assessee wanted the assessment to be made on tlrc 
basis of completed, contracts. when the cam- 
tract is completed to find the profit and then apportion tor 
all these years during which the contract ran. But this Llc 
not been' done. That is why it is only a provisional assers- 
ment." i 



1,100. The Committee aslccd that if these assessments were provisional, 
was an tmdettaking obtained from the foreign company that they would 
accept a revised assessment and pay the difference, if any. The representa- 
tive of the Department said: 

"An assurance has been obtained that he is prepared to accept a 
revised assessment. He has given it on writing." 

1.101. The letter dated 4 June, 1970 contaming the ,~l:):c.s,~id a s u -  
rance stated: 

"With reference to the telephonic request, this is to confirm that 
we will not have any objection to the rectification of the assess- 
ment already completed, on determination of profits on cons- 
pleted contract basi>, without prcjud~ee to our r~ght to appeal." 

1.102. Asked if obtaining of such an assurance in cases of provisional 
assessments was a normal practice. the witness stated: 

"Normally, this is not donc. This is an cxccptional procedure, 
because of the fact that the contracts wcre not completed at 
the relevant time." 

1.103. The Chairman, Central Board of Direct Taxes has added: 
"I have not come across many such cases. Actually, f can re- 

call when 1 was an Income Tax Officer, long time ago, some 
instructions were issued by the Board saying that in the casc 
of ccmstruction companies where the contract runs over seve- 
ral yew, assessment could bc done on a provicional basis, om 
the understanding that after the contract was completed, thecl 
the real income could he determined and allocated amongst tk: 
various ycars." 

1.104. In a note furnished after evidence. the Ckmmittee were inform- 
ed that ''instructions on this point are not readily available." 

1.105. The Committee pointed out that in paragraph 3.69 to 3.75 
of their 66th Report (Fourth Loli Sabha) (April 1970), the Committee 
on Public Undertakings had also pointed out that tPechtals. international 
concern connected with the Haldia-Baruuni-Kanpur Pipeline Project as 
Consultants and !Supervisors managed to clear off from the scene after 
pocket& more than one crore of rupee5 as fees and charges without comp- 
lating the work. In ,this context. the Committee asked whether SNAM 
had left sufficient funds in India and if not how far the Income-tax autho- 
rities were ju&d in following an exceptional procedure in the casc eC 
WAM. In reply, representative of the Department has stated: 

"It is a difficult question to .answer. I feel that .if the Commi- 
ssioner agreed to these arrangments, he should have ensured 



that sufficient funds were left in India by the Compaay to 
meet any futurz liabilities that might arise when the assm- 
ments were made." 

The witness has addcd: 

"Wc have withheld rcf'und due to thcnl to the extent of Rs. 25 
lakhs." 

1.106. Under the contract?, the tax liability on the income arising .lo 
SNAM dcvohcd on Indian Refineries Ltd. in respect of construction of 
Gauhati-Silisuri Pipeline, on Oil and Natural Gas Commission in respect 
of construction of Oil pipelines in Gujnrnt as well as drilling in UP and 
Punjab. Howcver, tax liability on incornc arising from Haldia-Barauni- 
Kanpur Oil pipeline devolvcd on SNAM itself. 

1.107. In other words, out of thc five contracts mentioned in para 
1.6, it was only for the Haldia-Barauni-Kanpur Pipeline contract that the 
company was, itself to bear the tax liability. 

1.108. At page 304 of their Report (August 1975) the Pipeline 
Inquiry Commission have observed as under:- ) 

"The note of Shri R. R. Gupta, dated 12-3-1968, at pages 9 to 
1 1  of PlC/IOC-4335, shows that in January, 1968, Messrs 
Snam Saipcm informed Messrs Indian Oil Corporation that 
according to their calculations, the profits on the Gauhati- 
Siliguri Contract amounted to Rs. 75.6 lakhs on which Mes- 
srs Indian Oil Corporation's liability for income-tax worked 
out to approximately Rs. 40.4 lakhs and as they i.e. Messrs 
Snam Saipem, had paid advance-tax to the income-tax Depart- 
ment on that basis, they i.e. Messrs Snanl Saipem were p r a -  
sing for the reimbursement of that amount to them in terms 
of their Contract. Thereafter, the note goes on to say that a p r e  
liminary check of the accounts relating to the contracts executed 
by Messrs Snani Saipem with Messrs Indian Refineries Limited) 
Messrs Indian Oil Corporation and the Oil and Natural Gas 
Commission revcalcd that while in the case of Gauhati-Silli- 
guri Contract on the total reciepts of Rs. 3.83 crores,, the prodt 
earned by Messrs Snam Saipem worked out to Rs. 77.6 lakhs 
in respect of the Haldia-brauni-Kanpnr Contract, the profit 
shown was only o f  Rs. 28.38 lakhs on a total receipt of 
Rs. 12.08 crores. As that position appeared to Shri R. R.  Gupta 
to be 'extraordinary' he suggested 'a very detailed checking of 
thc books of accounts of Snam relating to,all contracts executed 
by it with ONGC and TOC' with a view to satisfying them- 
selves as to the extent of their tax-liability. The note further 



shows that after discussing the matter with Shri M. V. Rao, 
Financial Director, Messrs Indian Oil Corporation and Shri 
Kabra, Joint Director (Finance) of Oil and Natural Gas Com- 
mission a certain course of action was decided upon". 

1.109. Apprehending, therefore, that Snam had been debiting most af 
its expenditure to the Haldia-Barauni-Kanpur contract in respect of which 
%am wcre to bear the tax liability, the Committee asked whether Snam 
had been maintaining separate accounts in respect of each contract. In 
reply, the Department of Revenue and Banking stated: 

"The bifurcation of expenses was not done because there was a 
claim that all the expenses were clubbed together and that it 
was not possible to bifurcate them. Actually, it is absolutely 
unsatisfactory. The assessee should have kept his accounts 
separately particularly because we find that the tax liability 
had to be borne by the assessee on one of the contracts, and in 
respect of the three others by the ONGC and the Indian Oil 

Corporation. 

The Takru Commission also has gone into this point and 
commented adversely on this aspect, that the assessee has not 
kept his accounts separately for each project. It is as a result of 
this that the ONGC and IOC have not paid any taxes in respect 
of these contracts because the assessee wuld not indicate the 
exact profits made on the contracts separately." 

1.110. If SNAM had not been maintaining separate accounts, the 
Committee enquired how its income under each contract was determined 
for the purpose of assessment. The representative of the Department has 
 aid in evidence: 

"If the assessee is not able to produce evidence as to what is the 
profit from each project, then the Income Tax Officer can 
adopt a rought and ready method of estimate. No. attempt 
whatsoever was made to bifurcate the profits in this manner. 
In fact, thc assessment were not made on proper lines. 
The accounts should have been scrutinised to find our the 
profit in respect of each contract. Unless that is done, it is 
not possible to find out the tax liability which is to be borne 

by the Indian Oil Corporation and the ONGC and that borne 
by the assessee. We prooosc to do that. In the revised 
assessment it will be made." 

1.1 1 I .  Asked whether any Xotice was issued at any time during the 
last 10 years by the Department to the Oil and Naturd Gas Commission 
and the Indian Oil Corporation for payment of taxes due from them, the 
witness said: "No Notice was issued." 



1.112. When the Committee asked if at that poim of time there had 
been a failure along the line, the witness replied in the afilrmative. 

1.113. The Central Board of Direct Taxes gave thcir decision on 22 
January 1974 in regard to admissibility of discounting charges in this case. 
In this context, the Committee enquired if the Income Tax Act did not 
prohibit the Central Board of Direct Taxes from looking into xnd giving 
rulings in indiGidual cases of assessment. In reply, thc Dcpnrtmcnt of 
Revenue and Banking have stated in a note that: 

"Section 119(1), as it stood before 1-4- 197 1 .  provided that all 
officers and persons employed in the execution of the Income- 
tax Act shall observe and follow the orders, instructions and 
directions of the Board. Exception was made only in the 
case of Appellate Assistant Conimissioncrs by providing that 
no orders or instructions shall be 9ivcn so :is to intcri'crc  wit!^ 
the discrction of Appellate Assistant Cnn~missiot~crs. Bx 
Act 42 of 1970, section I I0 was amended with cll'cct frorri 
1st April, 1971 by which ccrtain restriction was inlpostd o ! r  
the powers of thc Board to the effect that thc T3oard shal: 
not issue any order, instruction or direction so as 10 S C ~ L I I I :  

any Income-tax authority to  make a particular a\sossment. 0,. 

to dispose of a particular case in n particular nianncr." 
1.1 14. In Paragraph 5.89 of thcir 128th Report (Fifth l d  S:ihha) 

(1974-75) the Committee had cautioned the Roard against g h h g  ad ian ic  
rulings in individual cases. The relevant ~~ccon~mendnlion rcad: 

"The question of the Board's giving advance ruling had bccn r;~iscl: 
before the various committees and commissions which inquired 
into direct tax administration. In this connection the COIN- 
mittec would refer to paragraph 6.179 of Direct T:~xcs En- 
quiry Committee's final report (Dcccmber. 1 97 1 ) .  TI sppcar4 
that unless the Board is suthoriscd by law to give advance 
rulings the Board should not give advance ruling. Thc Con>- 
mitee, therefore, desire that in order to placc the rnaltcr (111 a 
legal footing necessary amendment to the law should hc consi 
dered early." 

1.115. On 10 December 1974 the Ministry of Financc furnished thc 
following reply to the aforesaid recommendations [V ide  pi\gc 34 of 153rd 
Action Taken Report (Fifth Lolc Sabha)]: 

"In view of the decision that the Board will not issuc any advance 
rulings, it is not considered necessary to amend the law for . . taking a power enabling the Board to issue advance rulings." 



" 1.1 16. The Committee desire to know why despite the above assurance 
the Board gave their ruling in this particular case. In reply, the De- 
partment of Revenue and Banking have intimated that the question re- 
garding the scope of section 119 of the Income Tax Act, 1961 had 
since been cxamined by the Board in 1974 in consultation with the Mini- 
stry of law, with particular reference to the power of the Board to give 
advance rulings/direetionslinstrl~ction in individuals cases and the follow- 
ing clarification was iswed by the Board on 22 November 1974 vide In- 
struction No. 796: 

"Section 119 prohibits the Board from issuing orders, instructions 
or directions so as to require any income-tax authority to 
make a particular assessment or to dispose of a particular 
case in a particular manner. In view thereof, the Board has 
decided that it will not issue any advance rulings/directionsj 
ini:rr~ctions in individual caseq to any income-tax authority 
or tv any querist. Howevcr, the Roard would continue to 
ovcr-see ndministrativcly the functioning of the lower forma- 
tions and give advice in individual cases if thc facts of the ease 
so justify. Such an advice may also be given in respect of 

references from the Commissioners onIy in respect of any diffi- 
cult proposition of law or fact. Such an advice will not be 
in the nature of directions or  instructions and it would be for 
the authority concerned to come lo a decision on the merits 
of the case in the light of its individual judsment. As a corol- 
lary. i r  would be nccessclr; to ensure that the Income-tax 
authorities refrain from quoting or referring to the advice or  
guidance given by the Board in any orders passed by them. 
Of course, therc would hc nn objection to their adopting the 
reasonings contained in the advice or guidance given by the 
Board." 

1.1 17. Tllc Ch;~irni;in, Central Board of Direct Taxes, admitted during 
cvickncc that: 

"lt \vas quite a common practice for the Board to give instructions 
in individual caws. *:r *"*"  

1 . I  115. "iskcd how is it that such a practice developed despite a clear 
prohibition :ihout i t  in tllc Act, the witness has replied: 

"This is the factual position which we have got to admit." 

1.1 19. The Colnnlittec dcsircd l o  hnoa whethc! it  was n fact that be- 
Sole thc Central Board of Dircct raxcs gave its ruling in this case on 
22 January 1974 about adnlissibility of discounted charges, the represents- 
tivcs of Snam had been approaching the Roard off and on in regard to thio 



I* 
case, and if so, when was the Board approached for the first, time and in 
what manner. In reply, the Department have informed the Committee 
that: 

"Shri S. P. Chopra of M/s. S. P. Chopra & Co. Cli,zrtcrcd Ac- 
countant met Shri J. C. Kalra, the then Secretary, CBDT on 
12th March, 1969 and filed petition dated the 12th March. 
1969." 

1.120. Asked how many meetings did the assessee's represcntativcs had 
with the Board at various levels about this casc, the Depnrtmcnt of Krvcnue 
and Banking have furnished a statement which indicated that during the 
@od 12-3-69 to 8-1-74, assessee's rcprcscntatives had as many as 15 
meetings with various officials of the Ccntral Roard of Direct Taxeq in- 
cluding the Member incharge of the case, the Joint Stmetan 
of the Foreign Tax Division and the Chairman of the Board at that time. 

1.121. Tho Committee asked whether the ruling given by the Roard 
01 the admissibility of discounting charges to a foreign company apart 
fmm beiig an undue interference in the normal processing of thiq caw 
cYd not, when viewed against the background of numcrous mcetingq held 
by company representatives with the Board at  various levels. cast ;i scriou, 
raect ion on the functioning of the Board at that time. In r q ~ l ! .  C h ' :  - 
man, CBDT, said in evidence: 

"This is a matter on which you kindly excuse me if I ma) not l i k  
to comment.***** You can draw your on deduction. 1: 
would be highly embarrassing for me to comment on my p r ~ -  
decessors." 

1.122. This relates to a case of irregular allowance of discount aggre- 
@mg to Rs. 6.05 crores in t e rm of Indiin Currency to a forcip c o n  
p m y  in the assessment for the year 1967-68. The facts of the caw aro 
9- bdon. 

A Gemera1 Agreement was entered into on 29 August, 1961 between 
1Le Go~ernment of India and M/s. .Ente Nazionale Indrocatburi (E.N.I.). 
a wbolly Italian Government owned undertaking, having world-wide oper- 
.Ciorrr witb o view to establish and develop Indo-Italian co-operatian in th 
pdroleom sector. SNAM, a company of ENI Group, entered into speci- 
fc contracts witb the Oil and Natoral Gas Commksion in 1961 for dri- 
Ilig in UP and h j a b  and with Indian Retineries Ud.  (now Indian Oil 
Cktporstion) in 3963 for thc construction of (i) oil pipeline from Gauh.Li 
h Siligori, (ii) Haldia-Raramni-Kanpor pipfine and (iii) nil pipcline ia 
C;.ZM1. 'lk payment was b be m d e  in Rupees aq well as ftweign cur- 
reacy; the latter, which was to cover f ir? estimated cost of goods and scr- 
vices of no.-Indian origin. we? expressed in terms of U.S. Dollars. ,ic- 
W- to clause 6 d the General Agreement, 5 per cent of the foreign cur- 
roslcy p.yment was to be made on the date of signature of each contract, 
mother 3 pu m t  on & expiry of 12 montbs from tbe date of signature. 



and the balance of 92 par cent in 20 equal 'half yearly instalments st&- 
irg on the expiry of 2 :years after the signature of the contract. In c w i -  
deration for thip credit facility, M/s. Snam was also to receive interest 

' at 6 per cent per annum on the deferred payment up to the date d matglity 
of each dollar draft, the interest being payble by means ot 20 inM~nea t s  
.E sob-divided amounts, each to be paid for in Italy in ltalian Liras, and 40 
have the same date of matarity as the instalments for the principal amount. 
However, instead of making half-yearly payments as and when they f d l  
due, M/s. Snam were issued post-dated draft5 for the entire swm dne t. 
them under the contract. On 29 Decemlw, 1966. MIS Snam had wi& 
them, in their head office account 20 post-dated drafts of the aggregate face 
d u e  of 1,79,66,255 dd lan  icwed bv the !ndian Rcfincriw B td , Thew w m  
due tor p a p e n t  in 1966-74. Instead of waiting for these drafts to mature, 
what t& foreign company did was to discount these drafts pre~taaturely 
err 29 December, 1966 with a Rank in Geneva and rcalised $99,38.15@ 
after paying discount charges at 12 per cent per annum amounting t* 
~W,28,104 (Rs. 6.05 crores) 

7he i~snance d post-dated drafts by the Indian Refincries Ltd esyecirl- 
Ig whea Le Agreement did no! contain a provision for issue of such d d t s  
is, in the opinion of the Committee, an cxtraordinarq procedure The rep- 
-tPtive of the Resene Rank of India confirmed during evidence Lit 
"although drafts were given po+dated. no paJment from India ur loreig. 
cxchaage was remitted before the dale." It i\ clear t h ~ t  the a c k  
eI h e  Indian Reheries Ltd. to issue postdated drafts apart from being 8 
deparhYe from (Be main Agreiment, had placed the foreign company in u 
advantageous position because by virtue of these being negotiable ins* 
meatr the loreign part] could realist the talue of these drafts instantly 
by paying discount charges instead of waiting till the specified dstec w h a  
Ylt iustalments payable under the Agreement became due in the. n o r d  
-. 

What is even more rcpettable is that though under Clause 6 of tbr \A. 
reemeat it was open to Indian Refineries Ltd. to pay on11 50 per cent of tk 
lirst 4 half-yearly instah~ents. the remaining 50 pcr reat of wch in\t,ul- 
meats being added proportionntelv to the other 16 instalnrenb, lndiaa 
Reheries Ltd. did not avail itself of this facility. The Comnrittee would 
libe th Ministy to examine why full advantape of deferred paynlent terms 
provided for in h e  Agreement was not taken. 

1.123. The Committoe arc amazed to find that though the main . ig rca  
menl of 29 August, 1961 hetween the Government of India ~ i t h  E.N I 
was in the nature of a supplier's credit and had visualised payment u 
Italian cerrency only the specific contract* entered with SV \\I provided 
for payment in US. Dollnrs in respect t,F wpplies. ctc. aridw 4)rmd. i t  
was explained to the Committee that aq Italy was (and is\ in the Y'onver- 
a l e  Account Group", in terms of foreion exchangta it would be imrnater- 



irrl whether the payment was nude in Lira (Ifalicnr currency) or ie U.S. 
Whr. The Miaistrg ef FIaMce have however admlfted tm a mte tl@ 
pior  to devrrlention of rupee they did not have "an awareness of the p b R r  
&ips ~ u t  of variations in exchange" nor "a conscious potecy of over- 
wning  any assurance tor exchange pmtection". From Hlhpt the Mimisky 
ef Finance have stated, it is patently clear that issue of Dollar drafts fn this 
ease did involve a tacit protection against fluctuation in the exchange rak. 
Moreover, if d u r i q  the relevant gears there was devaluation of Lira vis-a- 
vis U.S. Doliar at any time while the drafts were held. the poscihility of the 
Iereign compan~ having derived another windfall benefit on this account 
eeuld not have been ruled out. 

1.124. 'I'he Committee find that in the asscssmcnt for the year 1967-68 
ew amount of Hs. 6.05 crores, stated to bc discount charges incurred by the 
kreign company on discounting of dollnr drafts outside India, was allowed 
as deduction in the computation of their income from Indian business. Ti& 
allowance was slated to have been nwde under Section 37(1) of the Income 
Tax Act, 1961. Section 37(1) of the Income Tax Art, 1961 stipulates that 
anv expenditure (not k ing  in the naturc of capital rvpenditurc or personal 
txpenses of the assessee) laid out or expanded "wholly and exclusively" 
for the purposes of the. business or profession, shall be allowed in compu- 
lisp: the incnmc. In order, therefore, to claim the benefit of that Section, 
4be forcim c.omp:iny had to establish that the discount charecr- had been in- 
curred wholly and esclusively for the purposes of the lndIan business. It 
was litakd by the Roard that the companv contended, in thdr detailed note 
dated 30th Augest 1971. that the whole of the amount realised by discount- 
h g  of i ts  dollar drafts was utilised for the payment of loan liabilities reLaUug 
b their Indian business and in support of that statement filed a certificate 
dated 2 August. 1971 from its Auditors and another certificate dated 3 
August. 1971 from the Vie President of SOFII), a qwcial Financing Com- 
p a y  of the E.N.1. F:rplaining the extent to which evidence given by the com- 
)asy Has scrutinised by the Ileparhnent before accepting thb hngc cldm 
ik Department ot Revenue and Banking stated that the assessees' contention 
was also cross checked with reference to their world balance sbee4 and o t h t  
relevant statements of accounts. But when it was pointed out that accordlap 
k the world halance sheet of the company, its loan InbPtPes were ndued 
to tht extent of 1982 million liras only as between 31s! Decemlxr, 1965 and 
31st December 1966 wbereec the p ~ c s e d s  reali~ed by tbt discoun~pe of 
dralts on 29.12.1966 amounted to 6211 million liras (9,939,15011 c0IIvtrQd 
tU the raw of 7625 liras), the Department took the view that sueh a corn- 
prison ianiwt prc!virIe n reownaWe bask for disprovinp, the statement d 
tbe Audi~ors of Snam as well as that of Vice Pmident of SOFID. Tbe W- 
)resenlaUve of the Uepartment, however, admitlad dud- erklcw tbot 
b raiscd by the foreign company in Italy for lPIe lndhn BorSpem were 



reflected in the head office account but not shown as a, liability &the Indian 
Branch and that no direct evidence was available to show which of the 
transactions of the foreign company abroad related exclusively and a o U y  
to the Indian business. I t  was also admitted that the Income Tax OfRcer 
bad not examined the books of accounts of the Head office of the company. 
The assessee company, in response to various queries, had also informed 
the Department in 1971 that as it maintained consolidated account for its 
world business, it would not be possible for it to relate every smgle dollar 
receipt on account of discounting or drafts to a dollar standing as a liability 
in its account. The assessee company is stated to have pleaded that had 
this question been raised in 1967 it would have been less difficult for it to 
attempt such co-relation. Such a plea coming as it did from a foreign 
company belonging to EN1 Group of Enterprises, owned by the Govern- 
ment ot Italy, and whose accounts are said to be maintained on a compu- 
terised system is di8,cult to accept. 

In the circumstances, the Committee cannot resist the impression that 
in allowing this huge claim of Rs. 6.05 crores in the assessment for the year 
1967-68, the ccrtificatcs furnished by the assessee company whose credibility 
for purposes o f  tax assessment is doubtful, were relied upon by the Depart- 
ment of Rwenue and Banking without any worth-while scrutiny. The 
company itself had failed to establish the clam within the requirements of 
section 37(1) and the Indian accounts which were the only accounts exa- 
mined by the Income Tax Officer did not provide any evidence to support 
it. The Committee are of the view that the Department should call for all 
relevant accounts and details and examine this aspect of the matter in 
greater detail, not only to find out whether there was any lack of bonafides 
in the solicitude shown to the company but also whether the claim was 
clearly established on facts and admissible in law as directly relating to the 
Indian business and chargeable tbereto. 



* b  
counted by the Genewa Bank In December 1966, were sold by this Bank to 
a n y ~ ~ d d o d  or indtution and it' *$to wbkh -(s) 6n what date and 
oil whWdarrs IPYa conditions, , , 

} I 1  

1.l26. Under Section 37(1) of the Income .Tax Act, 1961, only re- 
vemie expenditure and not capital expenditure q&es for deduction in 
computation of income. While the Income Tax Officer Was of the view that 
in this case "the depreciation of bills of exchange lying in deposit with the 
assessee tompang and later on encashed through Swiss Bank would be capi- 
tal expenditure d not revenue expenditure because tbe income had become 
due on the date tbe bills were submitted", the view nf the Commis- 
sioner of I a c m e  Tax with which the Central Boatd of Direct Taxes agced 
wm h a t  the disconnting charges incurred by Snam amonnted to revenue 
expenditure allowable as a deduction under Section 37(1) of the Income 
Tax Act, 1961. The Department of Revenue and Banking explained that 
Snam continued to carry on its contract business in India not only during 
the calendar year 1966 but also in subsequent vears and that the Hills of 
Exchange were received b~ the assessee cornp& on revenue account, 
being the compensation received by them from their clients in India for sup- 
b k  the materials and rendering services for executing their contracts. The 
Committee are of the opinion that while the earning oh dollar draft5 was 
a trading transaction of the Indian business. their holding in the hands of 
the Head Office and subsequent discoaatinp or utilisation cannot he regarded 
as trading transactions of the Indian business. Once the dollar drafts were 
received by Smm and sent to its headquarters office ahmad, these would 
form part of (he capital funds of the foreign company and could not, in 
any case bt treated as part of a trading transaction of its Indian businesq. 
It bP6 PLSO beet! admitted by the Department tbat except the  certificate^ 
b d s h e d  by Snam from their Auditors and Vice President of SOFII) 
there is no direct 'evidence' to prove that tbe procttds of the dollar dram 
waro utilised for meeting the loan IisbilMw relating to ifs 
Ind&n bosiwss. Further out of a total cost of Rs 21 45 crorcs incur- 
red in Italy, an amount of Rs. 3.76 c r o m  (i.e. 18 per cent) m s  utilised 
fm tbe p d m e  of cnpitrjl assets. The Commitlee ue unoMe to appre- 
date wly (Ms 18 per ecat of discouet atMbatPMe to cllpital as- 
scb CgPY not be (reoltd m ospCed expdture trpecislty * Snam 
-s are B.deralQel to hart  JIM (brrt tbmWed fQads bad been 
i anrbdBy4be~ahoCBxednweQrrYrbEorawd~dtbe lr tdssscQl  
b a m d m a h t o  lsdir blbe form d ~ ~ ~ .  'lhtComm&ee 
r e c o 1 1 1 . w J ~ ~ ' p s p s e t e ~ d k l c t 1 ( i n d J r r i l k ~ ~  
S r r ' & W k r c t r x ,  . t * ,  . , I  r ? r  

r x I , ' 3  I. 



wee commuuicated to the Commissioner on the 2.2 Jmuary 1974, the Boar$ 
m g b t  the opinion of the M i  of Law on this point only in November 
1976-4 couple of days before the evidence of the representatives of the 
Government on this subject before the P.A.C. The Committee also notc that 
while giving Uleir opinion the Ministry of Law L d  specifically pointed out 
that as the time at the disposal of @be Minisby was very short, the views 
could not be said to be based on a thorough study of the matter and were 
only tentative. The Committee would like to emphasise upon the Board 
&e need for exercising uQlost caution in dealing witb individual cases 
hvolving legal ramifidons. Where the advice of the Ministry of Law 
appears necessary, a reference should be made to the Ministry of Law 
promptly. This was a fit case where the considered and conclusive reply 
of the Ministry of Law should have been obtained much earlier. 

1.128. A pertinent question that compels attention is whether even 
l t e r  giving to the foreign company doltar drafts representing the princi- 
pal amount and the interest due thereon at the rate stipulated in tk 
General Agreement between the Government of India and EN1 further 
allowance of discount charges which was not provided for in fhat A p -  
ment was at all justified. It appears to the Committee that under the 
agreement the goods and semces to be supplied from abroad were to be 
supplied on the basis of a long term credit and in consideration tbereof the 
Agreement provided for pajment of interest on deferred installnehts, such 
interest itself, being paid in similar deferred instalrnents. Viewed against 
this background it was apparently not the intention that the foreign corn- 
pany would discount all the drafts in one go throwing a further substan- 
tial burden, in addition to the aforesaid interest, on the Indiin Exchequer 
by reducing the foreign party's tax liabilities. As far as the Committee can 
see, the moment dollar drafts for the principal amount pad intenst M tbc 
prescribed rate were issued to L e  fore& company, the entire liabilities 
under the contrad should have been deemed to have been dIschrvged and 
If the fore ip  company instead of waiting till the dates of maturity d 
these drafts discounted tbe same at a time of their own choosing, it am- 
not in hircress to ilsclt m d  the Indian Taxation mtboritb, claim my 
tax conce&o~~ on m y  expenditure tbat may bave been immmd by it aa 
such discounting. 



stand that the representative of the M/s. Snam bad also conlimed that 
discounting charges had been duly debited by their Head Office Accomts 
to its Indian branch and (as per Debit Note received in this regard) these 
amounted to Rs. 3.83 crores. Since the discounting was effected on 29. 
12.1956 i.e. after devaluation of the rupee, the discount cbarges were al- 
lowed to the foreign compmy at post-devaluation rate under the provision 
of Rule' 115 of the Income-Tax Rules, 1962 which, it was shted, had 
statutory force and was mandatory. In response to a query from the Com- 
mittee whether Rule 115 of the Income Tax Rules, 1962 w hicb 
applied only to income could also applied to expenditure 
incurred on discounting of dollar drafts, the Department have stated 
that the rule applied to expenditure as well because ''income neces- 
sarily represents the excess of the assessee's receipts ovw admissible expm- 
ces." In view of the fact that the rule as at present constructed specifically 
and categorically confines its appIicability to "income accrulng or arising 
or deemed to accrue or arise.. . . .". the interpretation pbced upon it bj  the 
Department does not appear to the Committee to be wholly free from doubt. 
The Committee, therefore, recommend that this mpret ma? hv re-examined 
if necessq in consultation with the Ministry of Law. 

It branspired during evidence that discount chargr.5 at higher rate were 
allowed to the foreign company despite the fact that it had not put in any 
formal claim for such enhancement. Moreover. Snam has been following 
mercantile system of accounting under which its income is taxable at the 
point of time when it accrues i.e. when the assessee gets a right to receive 
it. As pointed out by tbe Commissioner of Income-Tax, the date of rweipt 
of a Bill of Exchange is ''the date on which instrument is received and not 
the date on which payment is made under it." The dollar drafts were al- 
ready out of lndia. The discount charges did not represent any fresb 
remittance of money from abroad for expenditure in India. The devdu- 
ation of tbe rupee could not, tbere, throw any extra burden on tbe Com- 
pany. Apparently these points were either overlooked or not given the 
imporlance tbey deserved. Tbe Committee cannot billt express tbeir dis- 
p k a s a r e a t t b e f a i l m e d l h e  ~ t o ~ t b e I n ~ d W  
utioarl cxcbeqwr. Tbe Committee mold  sDpSeet that Government sboPld 
brve &is matter examined from the v i m  angle as wen. 



1.131. The Committee fhd that the arrsessee foreign company claimed 
and was allowed eacb year lerge amounts as Head Ofl[lce expenses consisl 
ting of (i) financing charges or interest attribute to Snam's borrowings 
abroad ntUised for the p m p e  of its Indian brrsiness and (ii) the head 
ofice overhead expenses prorated to the Indian bran&. During the years 
1963 to 1967, the Head Office expenses allowed totalled Re. 1.94 croree 
out of which Rs. 1.87 mores were "6nancing charges", calculated at 8.5 
per cent which was the prevailing rate of interest in Italy. The assessee 
company is stated to have esplained that it had practically no capital of 
its own executing its lndian projects and, therefore, had to borrow money 
abroad and debit the financing charges attributable to the borrowed money 
mtilised for its business in India to its Indian Branch. The Committee are 
surprised how a foreign company with no capital of its own could be en- 
trusted the work of construction of pipelines and drilling for oil and how 
amounts calculated at a flat rate of 8.5 per cent and not representing actual 
expenses incurred could be allowed in its income tax assessments. 

1.132. The Committee are further more surprised that even when 
Indian Refineries Ltd. had paid financing charges to the foreign company 
amounting to Rs. 1.87 crores the discounting charges in respect of the post- 
dated drafts, as claimed by Snam, were allowed to be treated as on revenue 
account and thus held deductable from income for the purpose of tax. 
This had the effect of giving double benefit to the company and to that extent 
reducing tbe value of the credit facility extended to this countr?; by EM. 
This aspect of the matter requires to be probed. 

1.133. The Committee a h  find tbat Head Office expenses ( o h *  than 
financing charges) amounting to Rs. 7.12 lakhs were allowed to tbe assessee 
company during the years 1963-1967 without detailed adequate scrutiny. 
It transpired during evidence that Head Office expenses were allowed on ad 
hoc basis and the books of accounts of Head Oike  in Ital'y were not called 
for and examined. The representative of the Department of Revenue admit- 
ted during evidence tbat scrutiny of Head Office eKpenses was defective but 
explained that the assessiag officer had possibly been coocentrating om much 
larger issue like discounting charges +here the amonat involved was lgp~h 
more. l'pe Committee are not impressed by this argument and feel that the 
assessing officer baa failed in 6I9 hty-of  deguardii the ievcnues 
.of the State b\y ac&mm$athg the‘ & 4 the'foreign as.&& eompauj. 
Ies 10 the' firrtbesl 'e~jea't p & s i ~ ~ '  ' h e  Committee' Lope that' whik gtk+ 
i revised asGsment,'a - *  . tb&& &hr& would be inade h rrcrcrping -.-. * , . , 9 .  . $6 $him. on ti$ acco* .. ,. 3 
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of oil pipelines in Gn-t and drilling in UP and Punjab, py ONGC. The 
tax Jiability on the profits from the construction on Haldia-Barad-Kanprul 
was to be borne by Snam itself. The Committee note with regret that though 
~ ~ d e r  the contracts tax liability developed on different companies, Snam had 
not been maintaining sepat'ate accounts for each contract in the absence of 
which it is difficult to apportion expenses, profits and tax liability as between 
the I n d m  company and Snam. Consequently ONGC and IOC have not 
been able to pay any taxes in respect of these contracts. This matter 
should have been taken up by the Income-tax Department nit11 the 
the company. The Committee were told that assessments for the years 
1962-b3 to 1968-69, completed during 1965-72 were ad hoc and that 
assessing authorrties had yet to take a final view on this case. The Com- 
mittee were informed that if no re-assessment, any more tax w s b  found 
payable by Snarn it would be possible to effect recovery from them be- 
cause a refund of Rs. 25 lakhs dut to them had been witheld. However, 
if the tax linbiliiy exceeds that amount, it may pose a problem Thc Com- 
mittee regret that fhc assessing authority concerned neither estimated the 
profit under each'contract by adopting a foolproof method on the hash of 
scrutiny QE accounts a! the stage of ad hoc assessment nor did he ensure 
that suhcient f& wire left in India by the Company to meet 
m y  futuie lisbilitiq t&t might arise when final assessments are made. The 
reprpeniat$e of tlie I&acq:nt admitted &ring evidence that at that point 
of ti&, "there has h e n  failure all along tbe line.'' 

1.135. Tbe Committee find that for the sesessmept year 1963-64 t4e 
income of the company was assessed at Rs. 8.90 lakhs whereas for the 
years 1964-65 and 1965-66, the assessment showed a loss oj Rs. 17.54 hkhs 
.ad W. 49.96 hkh: respectively. The Committee also find tbat the que- 
ment tor W years 1-5 end 196546 BPve siace bean set aside by 

&s lan t  Coaumissienik d I b m e - t x  and & novo assesslsent 
b&b to be &mi& for these mmfssa#1 yccVa The CaplWnittee 3'- ~ WiUb ~ ' ~ - ~ n t  fsr tscsc F, .ttre mwdug autbpri4.y 

r r i $ " m C ~  lceeplCts of ILL c0mpp.y so pa to dOsPrp 
m ' r ~ d d ~ l  b~ thC w t  pe~rs 196445 d 1%5-66 
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sioner concerned on 20 November, 1976 to complete the assessmenb exped- 
tiously. The Committee would like to be informed about the details of the 
final assessment. 

1.137. The Committee view with grave concern the fact that representa- 
tives of the foreign company had been approaching the Central Board of 
Direct Taxes otf and no since March, 1969 and up to 8 January, 1974 held 
as many as 15 meetings with them at various levels including meetings 
with the Member incharge of the case, Joint Secretary of the Foreign Tax 
Division and the Chairman of the Board culminating in the Board's giving 
ruling on 24 /January, 1974 that discounting charges were admissible for 
deduction in computation of income under Section 37(i) of the Income-tax 
Act, The Committee thoroughly disapprove this sort of back-stage1 
manoeveuring calculated to inffuence the official of the Board. The Com- 
mittee desire that difinite instructions in this regard should be issued by the 
Ministry. 

.1.138. The Committee find that despSte there Wig statutory restric- 
tion in the Income Tax Act, itself (vide Act 42 of 1970) which amended 
Section 119 w.e.f. 1.4.1971) to the effect tbat the Board shall not issue any 
order, iwtruction or direction so as to require any inc~me tax authority to 
make a particular assessment, or to disp~se of a particular case in a particular 
manner, a "common practice" to give instructions in individo4 caqes 
had developd in the Board. In this connection the Committee recpll that 
in pamgrqpb 5,89 of their 128@ SepOrt (1974-75) hey had caatipned tbe 
ward -st giving advance dings m individual case. Tbe Board have 
im coqultation with,the lHinisbrg d Law issned instroction9 on 22 Janmrg, 
$974 to tbe C o m ~ o w r s . ~ f  Inqorne TPX ~larifying that h would Yrob 
63ue to over+-see. a$&kt@ivdy.tbe fulrtiQning of tbe lower fonnatiazs 
spd,&p,e.odv.& in. iudiddqal -if tae frrl;ts of the case so Sustitg". ?'be 
Qbmq$pa4#rs have, bo.w-ver, ,M=? sclvised to "drain qpotLg @r 
ref- to 4 ! q n ~ e  or- &-.by tke ~d k .a; pblrsd 
by tbem". 'Ibe Comrdttee reHcrrJe tbeir rscommebd.tisa mnd 4mst-llrt 
tbe Boerd WOOM rcepect tbe law OB tbis poht and rtfrain traa 
o r d e r r - ~ o r d i r # l l o n r s k t b e m u u e r b ~ ~ r b o r r l d  
bidaehsy*cw. 



time* 'Ihb a clear d e m  from the marin Agreement, An allowance 
for d k o u d  charges cakulated at over Rs. 6 mores was made in the assess- 
ment for the year 1967-68 merely on the basis of certificates given by the 
company da t ed  and its auditors without any scrutiny though the com- 
pany had, admittedly, not been able to relate these charges to the purposes 
of their Indian busmess which was an essential condition for this allowance 
d e s  the relevaat provisions of the Income-tax Act, 1961. The Taxation 
authorities did not examine the head office books of accounts and did not 
even cbeck up, whether the drafts discounted just two days before the end 
of the company's accountirng year bad subsequently been repurchased by 
Pt or by its associates. Instead, they went out of their way to give an allow- 
aace of Rs. 6.05 crores against the company's claim of Rs. 3.83 crores on 
the plea that the allowance was admissible at the post de-valuation rate of 
exchange wihout even realising that there, apparently, was no fresh expcn- 
diture involving any remittance from abroad. Further, although it was 
known that out of 5 contracts being executed by this company, the company 
had undertaken the tax liabity only in respect of this one contract and 
would, therefore, be tempted to debit more than its proper share of expenses 
to this contract so as to depress its taxable income, no precautions weret 
taken to see that proper contract-wise accounts were made out and rendered 
to the taxation authorities for purposes of assessment. The Central Board 
of Direct Taxes and the senior d c e s  of the Department interfered freely 
with the jurisdiction of the lower assessing authorities in contravention of the 
provisions of the Income-tax Act. Lastly, inspite of the mapitude of the 
concessions and the points of law involved, the Ministry of Law were not 
consulted at any stage; they were hustled into recording an opinion without 
a thorough study of the matter two days before the P.A.C. meeting. The 
whole chain of events is such that the Committee cannot but have a suspi- 
cion about the bonafides of the case. In the interest of revenue as much 
as of wtice and in the overall national interest, the Committee would r e  
commend that Government should institute a thorough inquiry into thfs 
whole affair to fix responsibility for the grave lapses that have occured in 
tbepast, 9 

. . 
NEW DELHI; C. M. STePHEN, 

November.28, 1977 . Chairmen, 
Agrahayana 7, 1 8 9 9 ( ~  j Public Accoun~ Commitlee. 



APPENDIX I 

Statmunt thowing ths datss on which returns of income were filed and wesmnts for 
r e h u n t  years completed 

& 

Assessment 
year 

Accounting Date of Amount of Incorne/LW shown in 
year filing return 

return 

I .  1963-64 . 1962 15-10-1963 Rs. I 1,oo,ro3 which is the book loss without 
Audit. 

1-2-1964 Fb. g,7r,o1o which is the book loss after 
Audit. 

30-9.1964 Rs. 8,85,705 profits after considering tech- 
nichal fees of Rs. 18,56,716 on accrual 
basis though accounted for in the books 
of I 963. 

22-5-1965 Rs. 8,85,7& profits but claimed xetsff 
of loss of Rs. 1.25~493 for assessment 
year I 962-63. 

2. 1964-65 . 1963 30-9-1g64 Rs. 1R,32,969 loss again at book profits 
of Rs. 5i.zas. Technical fees of " ...,., ' 
Rs. 18,56,716 already added in assessment 
year 1963-64 and, therefore, loss was 
shown with other minor adjustments. 

22-12-1964 Rs. 18,32,969 loss showing deduction of 
Rs. 7,186 at source. 

6.7-r968 Rs. 5o.g4,103 loss by allocating profits 
on the haw of completion of contracts 
during accounting years 1963 to 1966 
;IS per Chart filed. 

11-12-1968 Rb. 57,27.279 after settling some disputes 
wiih Indian Oil Corporation. 

3. I 965-66 ; . 1964 21-1-1966 Rs. 19,15,588 loss against book lass of 
Rs. 28,43372 whicb includes loss of 
Rs. 9.28 lakhs of earlier years. 

11-1z-r$8 Rs. 35,97,533 lo& due to allocation of 
profits during the account year 1963 
to rgM as per Chart filed. 

7-8-1969 Rs. 0,21,592 by redlocating profits upto 
19b to earlier yew. 

4. 1966-67 . 1965 14-10-1966 Rs. 35,43,~99 profits against profits of 
Rs. 6,60,246 wh~ch includcr loss of 
Rs. 28-43 lakhs of earlier yeus. 



r 1-12-1968 Rs. 53,n1,5or by reallocation of profits upt o 
1966 to earlic-r years. 

7-8-1969 Rs. 4?,37,p5 by adjustment of losses of  
carher years. 

5-1 -19 71 Rs. 36,25,091 aftcr adjustment of losses of 
earlier ycars. 

6-I-1968 Rs. I ,03,29,415. 

II-12-1968 Rs. 55.95.773 by reallocating profits upto 
1966 to carlicr vcars. 

7-8-1969 Rs. 5743.487 by adjustment of losses of 
earlier ycars. 

27-1 I-1~x68 Rs. 6.06,182 profits against book prof !s 
of Rs. 6,64.663 after adjustment of de- 
preciation etc. 

7-8-1969 Rs. 3,86,082 profits arter clairninq adjust- 
(Assessment ments of Rs. 2,20,100 as per srttlernent 
completed on with ONGC. 
28-3-72) 

30-6-1965 Rs. 5,345 profits against book profits 
(Asmsment of it. 38.3 r 4.1 
completed on 
28-3-72) 

2 7 4 - r g p  Rs. 15,302 which is the book profits. 
( Assessment 
complt tcd on 
22-3-73) 

30-7-1971 Rs. 1o,g8,1gq which in the book profits. 
( ASWmMt  
completed on 
7-1 ~ 7 3 )  

26-8-1971 &. 10,98,154 ptofit, but claimed mmptiou 
of interm under section ro(15)(w). 

197e 7-7-1973 Rm. %or,186 profits agaiart book . of Rr 6,96,185 



APPENDIX I1 

Statement of Cortclwu'ons/Recommendarions 

81. No. Pam No. 
of Repon 

1 I .  122 Ministry of This relates to a case of irregular allowance of discount aggregating 
Finance to Rs. 6.05 crores in terms of Indian Currency to a foreign company in 

!Deptt of the assessment for the year 1967-68. The facts of the case are summa- 
rised below; ul 

V\ 

A General Agreement was entered into on 29 August, 1961 between 
e Government of India and M's. Ente Nazionale Indrocarburi (E.N.I.), 
wholly Italian Government owned undertaking, having world-wide ope- 
'ions with a view to establish and develop Indo-Italian co-operation in 

petroleum sector. SNAM, a con~pany of EN1 Group, entered into 
.cifio contracts with the Oil and Natural Gas Commission in 1961 for 

drilling in UP and Punjab and with Indian Refineries Ltd. (now Indian 
0 2  Corporation) in 1963 for the construction of ( i )  oil pipeline from 
Gauhati to Siliguri, (ii) Haldia-Baraunl-Kanpur pipeline and (iii) oil 
,+peline in Gujarat. The payment was to be made in Rupees as well as 
foreign currency; the latter, which was to cover the estimated cost of 



goods and services of non-Indian origin, was expressed in terms of U.S. 
Dollars. According to clause 6 of the General Agreement, 5 per cent 
of the foreign currency payment was to be made on the date of signature 
of each contract, another 3 per cent on the expiry of 12 months from 
the date of signature, and the balance of 92 per cent in 20  equal half 
yearly instalments starting on the expiry of 2 years after the signature of 
the contract. In consideration for this credit facility, M/s. Snam was 
also to receive interest at 6 per cent per annum on the deferred payment 
upto the date of maturity of each dollar draft, the interest being payable 
by means of 20 instalments of subdivided amounts, each to be paid for 
in Italy in Italian Liras, and to have the same date of maturity as the 
instalments for the principal amount. However, instead of making half- 
yearly payments as and when they fell due, MIS. Snam were issued post- 
dated drafts for the entire sum due to them under the contract. On 29 
December, 1966 Mjs. Snam had with them, in their head office account 
20 post-dated drafts of the aggregate face value of 1,79,66.255 dollars 
issued by the Indian Refineries Ltd. These were due for payment in 
1966-74. Instead of waiting for these drafts to mature, what the 
foreign company did was to discount these drafts prematurely on 29 
December, 1966 with a Bank in Geneva and realised 99,38.150 after 
paying discount charges at 12 per cent per annum amounting to 
80,28,104 (Rs. 6.05 crores). 

The issuance of post-dated drafts by the Indian Refineries Ltd. e s p e  
cially when the Agreement did not contain a provision for issue of such 



Do. 

drafts is, in the opinion of the Committee, an extraordinary procedure. 
The  representative of the Reserve Bank of India confirmed during evi- 
dence that "although drafts were given postdated, no payment from Iadia 
in foreign exchang was remitted before the due date". It is clear that 
the action of the India11 Kefineries Ltd.. to issue postdated drafts apart 
from being a departure from the main Agreement, had placed the foreign 
company in an ndvnntaceous position because by virtue of these being 
negotiable inctrumcnts t h ~  foreign party could realise the value of these 
drafts instantly by paving discount charges instead of waiting till the spe- 
cified date? when the inst;llrnents payable under the Agreement became 
duc in the normal course. 

What is even mcve rcgrcttnble is that though under Clause 6 of the 
Agreement it Wac; open to Indian Refineries Ltd., to pay only 50 per cent 3 
of the first 4 half-ycnrly instalments, the remaining 50 per cent of such 
instalments he in^ added proportionately to the other 16 instalments, 
Indian Refineries 1-td., did not avail itself of this facility. The Committee 
would like the Ministry to examine why full advantage of deferred pay- 
ment terms providcd for in the Agreement was not taken. 

- 
The Contmittce arc arnnzcd to find that though the main agree- 

ment of 29 August. 1961 between the Government of Tndia with E.N.I. was 
in the nature of a sapplicr's credit and had visualised payment in Italian 
currency only. the qpccific contracts entered with SNAM provided for 
payment in U.S. Dollars in respect of supplies. etc. arising abroad. It  
was explained to the Committee that as Ttaly was (and i s )  in the "Con- 
vertible Account Group". in terms of f o ~ i g n  exchange it would be - 2 



immaterial whether the payment was made in Lira (Italian cuftency) 
or in U.S. Dollar. The Ministry of Finance have however admitted in 
a note that prior to devaluation of rupee they did not have "an- awareness 
of the problem arising out of variations in exchange" nor "a consciaus 
policy of overcoming any assurance fa exchange protection". From what 
the Ministry of Finance have stated, it is patently clear that issue of 
Dollar drafts in this case did involve a tacit protection against fluctuation 
in thc exchange rate. Moreover, if during the relevant years there was 
devaluation of Lira vis-a-vis U.S. Dollar at any time while the drafts were 
held, the possibility of the foreign company having derived another 
windfall benefit on this account could not have been ruled out. u 00 

Do. The Cornniittee find that in the assessment for the year 1967-68 
an amount of Rs. 6.05 crores, stated to be discount charges incurred by the 
foreign company on discounting of dollar drafts outside India, was allowed 
as deduction in the computation of their income from Indian business. This 
allowance was stated to have been made under Section 37(1) of the 
Income Tax Act, 1961. Section 37(1) of the Income Tax Act, 1961 
stipulates that any expenditure (not being in the nature of capital expendi- 
ture or personal expenses of the assessee) laid out or expended "wholly and 
cxclusively" for the purposes of the business or profession, shall be allowed 
in computing the income. In order, therefore, to claim the benefit of that 
Section, the foreign company had to establish that the discount charges had 
been incurred wholly and exclusively for the purposes of the Indian 



business. It was stated by the Board that the company contended, in thet 
detailed note dated 30th August, 1971, that the whole of the amount realised 
by discounting of its dollar drafts was utilised for the piiyment of loan 
liabilities relating to their Indian business and in support of that statement 
filed a certificate dated 2 August, 1971 from its Auditors and ahother 
certificate dated 3 August, 1971 from the Vice President of SOFID, a 
special Financing Company of the E.N.I. Explaining the extent to which 
evidence given by the company was scrutinised by the Department before 
accepting this huge claim, the Department of Revenue and Banking 
stated that the assessees' contention was also cross checked with reference 
to their world balance sheet and other relevant statements of accounts. But 
when it was pointed out tbat according to the world balance sheet of the 
company, its loan liabilities were reduced to the extent of 1782 million Eras 
only as between 31st December, 1965 and 31st December, 1966 whereas the a 
proceeds realiscd by the discounting of drafts on 29-12-1966 amounted tq * 
621 1 million liras (9,939,150 $ converted at the rate of $ 625 liras), the 
Department took the vicw that such a comparison cannot provide a 
reasonable basis for disproving the statement of the Auditors of Snam as 
well as that of Vice President of SOF'ID. The representative of the 
Department, however, admitted during evidence that loans raised b y  the 
foreign company in Italy for the Indian business were reflected in the head 
office account but not shown as a liability of the Indian Branch and that no 
direct evidence was available to show which of the transactions of the 
foreign company abroad related exclusively and wholly to the Indian 
business. It was also admitted that the Income Tax Officer had not 
examined the books of accounts of the Head Office of the company.   he 
assessee company, in response to  various queries, had also inforn~ed the 

-- - - - --- -- -- - - -------- 



Department in 1971 that as it maintained consolidated account for its world 
business, it would not bc possible for it to relate every single dollar receipt 
on account o f  diwounting of drafts to a dollar standing as a liability in its 
account. The assessee company is stated to have pleaded that had this 
question been raised in 1967 it wou!d have been less difficult for it to 
attempt such co-relation. Such a plea coming as it did from a foreign 
company belonging to EN1 Group of Enterprises, owned by the Government 
of Italy. and whow accounts are said to be maintained on a computerised 
system is difficult to ncccpt. 

In the circumstances. the Committee cannot resist the impression that 3 
in allowing thic huge claim of Rs. 6.05 crores in the assessment for the year 
1967-68, the certificates furnished by the assessee company whose credi- 
bility for purpows nf tax awssment is doubtful, were relied upon bf the 
Department of Revenlie and Banking without any worth-while scrutiny. 
The company itself had failed to establish the claim within the requirements 
of section 37(1) and the Indian accounts which were the only accounts 
examined by the Tncome Tax Officer did not provide any evidence to 
support it. The Committee are of the view that the Department should 
call for all relevant accounts and details and examine this aspect of the 
matter in greater detail. not only to find out  whether there was any lack of 
bonafides in the solicitude shown to the company but also whether the claim 
was clearly established on facts and admissible in law as directly relating to 
the Indian business and chargeable thereto 



-Do- The Committee learn that as Snam's own capital available for employ- 
ment io its business (including projects undertaken in India on long term 
credits) was virtually nil, it had to raise funds through outside borrowings 
especially when Italy itself was engulfed by economic and financial crisa 
durins 1963 and 1965. Snam, it has been stated. had been making efforts 
since 1964 for discounring of drafts but it was only in December, 1966 that 
it was able to secure a favourable rate of discounting charges. I t  is 
significant that Snam discounted these drafts hardly two days before their 
accounting year 1966 was about to end on 31-12-1966 and they have 
claimed to have paid as discount charges as much as 45 per cent of the 
value of the drafts (discount charges of 80,28.104 dollars paid for drafts 
of the vrtll~e of 1,79,66,255 dollars). In this context. the Committee would 
suggest that the assessing officer should also investigate whether tbe Drafts, 
after being discounted by the Geneva Bank in December, 1966, were sdd 
bv this Bank to any organisation or  institution and if so, to which psrty(s) 
on what date and on what terms and conditions. 

-Do- Under Section 37(1)  of the Income Tax Act, 1961. only revenue 
expenditure and not capital expenditure qualifies for deduction in cornpu- 
tation of income. While the Income Tax officer was of the view that in- 
this case "the depreciation of bills of exchange lying in deposit with the 
awesqcc company and lnter on cncashed thmugh Swiw Bank would be 

capital cxpcnditllre and not revenue expenditure because the income had 
become due on the date the bills were submitted". the view of the Cm- 
missioner of Tncome Tax with which the Central Board of Direct Taxes 
agreed was that the discounting charges incurred by Snam mounted  to re- 
venue expenditure allowable as a deduction under Section 37(1) of the In- _ _ _ -  -- - - - -I_ - -  - . - 



come Tax Aot, 1961. The Department of Revenue and Banitiag explained 
that Snam continued to carry on its contract business in India not only 
during the calendar year 1966 but also in subsequent years and that the 
Bills of Exchange were received by the assessee company on revenue 
account, being the compensation received by them from their clients in 
India for supplying the materials and rendering services for executing their 
contracts. The Committee are of the opinion that while the earning d 
dollar drafts was a trading transaction of the Indian business, their holding 
in the hands of the Head Office and subsequent discounting or utilisatioa 
cannot be regarded as trading transactions of the Indian business. Once 
the dollar drafts were received by Snam and sent to its headquarters oftice 
abroad, these wouid form part of the capital funds of the foreign cornparty 
and could not, in any case, be treated as paFt of a trading transaction of 
its Indian business. It has also been admitted by the Department that 
except the certificate furnished by SNAM from their Auditor and vice 
President of SOFJD. there is no direct evidence to prove that the proceeds 
of the dollar draft3 were utilised for meeting the loan liabilities relating t~ 
its Indian business. Further out of a total cost ,of Rs. 21.45 a%Xes 
incurred in Italy, an amount of Rs. 3.76 crores (i.e. 18 per cent) was 
utilised for the purchase of capital assets. The Committee are unable 
to appreciate why this 18 per cent of discount charges a t t r ib~ab le  to 
capital assets could not be treated as capital expenditure especially when 
Snnm themselves are understood to have stated that barrowed fund8 Bad 
been invested by them also in fixed assets which formed part of the Eutd 



m & s  transferred to India in the form of plant and equipment. The 
Conwittee recommend that these aspects should be kept in mind while 
reassessing the Snam's income for tax. 

The Committee find it  rather perplexing that while the agreement of 
the Central Board of Direct Taxes with the view of the Commissioner 
treating discounting charges as revenue and consequently discountable 
was communicated to the Commissioner on the 22 January 1974, the 
Board sought the opinion of the Ministry of Law on this point only in 
November 1976-a couple of days before the evidence of the represen- 
tatives of the Government on this subject before the P.A.C. The Com- 
mittee also note that while giving their opinion the Ministry of Law had 
specifically pointed out that as the time at the disposal of the Ministry 
was very short, the views could not be said to be based on a through 
study of the matter and were only tentative. The Committee wodd like 
to emphasise upon the Board the need for exercising utmost caution in 
dealing with individual cases involving legal ramifications. Where the 
advice of the Ministry of Law appears necessary, a reference should be 
made to the Ministry of Law promptly. This was a fit case where the 
considered and conclusive reply of the Ministry of Law should have been 
obtained much earlier. 

-Do- A pertinent question that compels attention is whether even after giving 
to the foreign company doIlar drafts representing the principal amount 
and the interest due thereon at the rate stipulated in the General Agree- 
ment betwan the Govenrmant of Iadia and E.N.I., further allowance of 
discount charges which was not provided for in that Agreement was at - 

I 



all justified. It appears to the Committee that under the agreement the 
g o d s  and services to be supplied from abroad were to be supplied on 
the basis of a long term credit and in consideration thereof the Agreement 
provided for payment of interest on deferred instalments, such interest 
itself, being paid in similar deferred instalments. Viewed against this 
background i t  was apparently not the intention that the foreign company 
Would discount all the drafts in one go throwing a further substantid 
burden, in addition to the aforesaid interest, on the Indian Exchequer by 
reducing the foreign party's tax liabilities. As far as the Committee can 
see, the moment dollar drafts for the principal amount and interest at gi 
the prescribed rate were issued to the foreign company, the entire liabilities 
under the contract should have been deemed to have been discharged and 
if the foreign company instead of waiting till the dates of maturity of these 
drafts discounted the same at a t h e  of their own choosing, it cannot in 
fairness to itself and the Indian Taxation authorities, claim any tax con- 
cession on any expenditure that may have been incurred by it on such 
discounting. 

-Do- Yet another point on which the Committee could not get a satisfactory 
explanation from the representative of the Department of Revenue d 
Banking was as to why for the purpose of assessment for the year 1967-68 
discounting charges of 80,28,lO4 dollars were allowed to be converted 
at the post-devaluation rate of exchange ($=Its. 7.50) to Rs. 6.05 cmes 
when the drafts were all issued prior to  the devaluation of the rupee 



6 June, 1966 and were even accounted for at the pre-devaluatioa tate 
($=4.762) at Rs. 3.83 crores. The Committee understand that the 
representative of the M/s. Snam had also confirmed that discounting 
charges had been duly debited by their Head Office Accounts to its Indian 
branch and (as per Debit Note received in this regard) these amounted 
to Rs. 3.83 crores. Since the discounting was effected on 29-12-1966 i.e. 
after devaluation of the rupee, the discount charges were allowed to the 
foreign company at post-devaluation rate under the provision of Rule 115 
of the Income-tax Act, 1962 which, it was stated, had statutory force and 
was mandatory. After the sentence ending with 'mandatory'. add "In 
response to a query from the Committee whether rule 115 of the Income 
Tax Rules, 1962 which applied only to income could also applied to 
expenditure incurred on discounting of dollar drafts, the Department have 
stated t1131 the rule applied to expenditure as well because "income a 

V, necessarily represents thc excess of the asscssce's receipts over adnlissible 
expenses." In view of the fact that the rule as at present constructed 
specifically and categorically confincs its applicability to "income accruing 
lor arising or deemed to accrue or arise. . . .", the interpretation placed 
upon it by the Department does not appear to the Committee to be wholly 
frec fronl doubt. Thc Cnmmittw therefore, recommend that this aspect 
may bc re-exominerl i f  necessary in consultation with the Ministry of Law." 
It tr,lnspired during evidence tli,lt discount charges at higher rate were 
allowed to the fo~eign company despite the fact that it had not put in any 
formal claim for such enhancement. Moreover, Snnm has been fo!lowing 
mercantile system of accounting under which its income is taxable at the 
point of time when it accrues i.e. when the assessee gets a right to receive 
it. As pointed out by the Commissioner of Inwme-tax, the date of 



receipt of a Bill of Exchange is "the date on which instrument is received 
and not the date on which payment is made under it". The dollar drafts 
were already out of India. The discount charges did not represent any 
frcnh remittance of money from abroad far expenditure in India. The 
devaluation of the rupee could not, therefore, throw any extra burden on 
the Company. Apparently. these points were either overlooked or  not 
given the impartance they deserved. The Committee cannot but express 
their displeasure at the failure of the Department to safeguard the interests 
of the national exchequer. The Committee would suggest that Govern- 
ment should have this matter examined from the vigilance angle as well. ,,, 

a 

-Do.- The Committee note the plea advanced by the Department that "as 
the contracts do not contain any stipulation, express or implied, restraining 
Snam from premature realisation of the dollar drafts it was open to Snam 
to  realise the said drafts". The Committee find that the agreement 
between the EN1 and the Government of India provided far a part of the 
payment being made in equal half-yearly instalments. Leaving ?side the 
auth&rity for premature realisation of dollar drafts by having them 
discounted, the agreement did not contain any provision even for the issue 
of post-dated drafts. 

-Do. - The Committee find that the assessee foreign company claimed and was 
allowed each year large amounts as Head Office expenses consiting of (i) 
financing charges o r  interest attributable to Saam's borrwings abroad uti- 



lised for the purpose of its Indian business and (ii) the head office over- 
head expenses prorated to the Indian branch. During the years 1963 t o  
1967, the Head Office expenses allowed totalled Rs. 1.94 crores out of 
which Rs. 1.87 crores were "financing charges", calculated at 8.5 per cent 
which was the prevailing rate of interest in Italy. The assessee company 
is stated to have explained that it had practically no capital of its own for 
executing its lndian projects and therefore had to borrow money abroad and 
debit the financing charges attributable to the borrowed money utilised 
for its business in India to iis Indian Branch. The Committee are sur- 
prised how a foreign con~ jnny  with no capital of its own could be en- 
trusted the work of construction of pipelines and drilling for oil and how 
amounts calculnted at ;I tlaf r,itc of 8.5 per cent and not representing 
actual expcnscs incurred could bc allowed in its income-tax assessments. 

OI 
-Do.- The Cornmittce are furtkcr more surprised that even when the Indian * 

Refineries Ltd. had paid financing charges to the foreign company amoun- 
ing to Rs. 1.87 crores the discounting charges in respect of the post-dated 
drafts, as claimed by Snam. were allowed to be treated as on revenue 
account and thus held deductablc frvni income for the purpose of tax. 
This had the effect of giving doublc benefit to the company and to that 
extent reducing the value of the credit facility extended to this country 
by ENI.  This asrcct of thc matter requires to he probed. 

-Do.- The Comn~ittce also find that Head Office expenses (other than financ- 
ing charges) amounting to Rs. 7.12 lakhs were allowed to the assessee 
company during the years 1963-67 without detailed adequate scrutiny. 
It transpired during evidence that head office expenses were allowed on 





with the company. The Committee were told that assessments for the 
years 1962-63 to 1968-69, completed during 1965-72 were ad hoc and 
that assessing authorities had yet to take a final view on this case. The 
Committee were infcrmmed that if, on re-assessment, any more tax mas found 
payable by Snam it would be possible to effect recovery from them because 
a refund of Rs. 25 lakhs due to them had been withheld. However, if 
the tax liability exceeds that amount. i t  may pose a problem. The Comi 
mittee regret that the assessing authority concerned either estimated the 
profit undcr each c o ~ i t r ~ ~ c t  13) adoi?ting a foolproof method on the basis 
of scrutiny of accounts : ~ t  the stage of ad hoc assessment nor did he ensure 
that sufficient funds were Icft in India by the Company to meet any future 
liabilities that might arise when final assessments are made. The represen- 
tative of the Department ndmittcd during evidence that at that point of 
time, "there has been failure all along the line". 

8 
-Do.- The Committee find that for the assessnient year 1963-64 the income 

of the company was assessed at Rs. 8.90 lakhs whereas for the years 
1964-65 and 1965-66, the assessment showed a loss of Rs. 17.54 lakhs 
and Rs. 47.96 lakhs respectively. The Committee also find that the 
assessment for the years 1964-65 and 1965-66 have since been set aside 
by the Appellate Assistant Commissioner of Income-tax and de m o  
assessment will have to be framed for these assessment years. The 
Committee hope that while making the re-assessment for these years, the 
assessing authority will thoroughly scrutinise the accounts of this companv 
so as to ensure that the financial results for the assessment years 1964-65 
and 1965-66 reflect the correct position. 

--- -- - - 



-Do.- The  Committee deplore the casual manner in which the Central Board 
of Direct Taxes have handled the assessment case of this foreign com- 
pany. Thc Chairman of Central Board of Direct Taxes was frank enough 
to admit that in this case his personal impression was that the assessments 
had been made in a "perfunctory manner". He, however, assured the 
Committee that assessments made earlier were all provisional and that 
every effort would bc made to strike at a reasonable assessment which 
would be just to our country as well as to the foreign company. The 
Committee learn that the Central Board of Direct Taxes instructed the 
Commiscioner concerned on 20 November 1976 to complete the assess- 
ments expeditiously. The Committee would like to be informed about 
the details of the final assessment. 'd 

-Do.- The Committee view with grave concern the fact that representatives 
of thc foreign company had been approaching the Central Board of Direct 
Taxes off and on since March 1969 and up to 8 January 1974 held as 
many a< 15 rneetines with them at various levels including meetings with 
the Member incharge of the case, Joint Secretary of the Foreign Tax 
Division and the Chairman of the Board culminating in the Board's giving 
ruling on 24 January 1974 that discounting charges were admissible for 
deduction in computation of income under Section 37(i)  of the Income- 
tax Act. The Committee thoroughlv disap~.rovc this sort of backstage 
manoeuvring calculated to influence the officials of the Board. The 
Committee desire that definite instructions in this regard should be is%& 
by the Ministry. 



-Do.- The Committee find that despite there being a statutory restriction in 
the Income Tax  Act, itself (vide Act 42 of 1970 which amended Section 
119 \v.e.f. 1-4-1971) to the effect that the Board shall not issue any order, 
instruction or dircctiori so as to rcquire any income tax authority to  make 
n particular assessnlcnt, or  to dispose of a particular case in i3 particular 
manncr, n "common practice" to give instructions in individual cases had 
dcvelopcd in the Board. In this connection the Comnlittee recall that in 
paragraph 5.89 of their 128th Report (1974-75) they had cautioned the 
Board against giving advance rulings in individual cases. The Board have 
in consirltation with the Ministry of Law issued instructions on 22 January, 
1974 to the Con~missioners of Income Tax clarifying that it would "continue 
to over-see adt~iinistratively the functioning of the lower formations and 
give advice in individual cases i f  the facts of the case so justify". The 
Commissioners have, however, been advised to  "refrain from quoting or 
referring to the advice or guidance given by the Board in any crders passed 3 
by thcn~". The Comnlittce rciteratc their recommendation and trust that 
t l ~ c  I h r d  woi~ltl respect thc law on this point and rcfmin from giving 
order, instruction or direction as to thc manncr in which assessment should 
bc donc in any specific case. 

-Do.- To sum up, rhe whole chain of events in the case fall into a pattern. 
Although the general agreement providcd for thc payment of the foreign 
cxch;~ngc component in  Itdian currcncy. the payment was actually made 
in U.S. dollars affording an opportunity to the company to obtain a wind- 
fall benefit in the evcnt of ;I de-valuation of the Italian currency. vh-n-vis, 
U.S. dollars at any time whilc it hcltl the dollar drafts. The payment was 
made in the form of post-dated drafts which constituted negotiable instru- - -.-.. .. . - ,  . ,  ---- -- - 



ments in the hands of the conlpany who could discount them at any time. 
This was a clear departure from the main Agreement. An allowance for 
discount charges calculntcd ,lt  over Rs. 6 crores was made in the assess- 
ment for the year 196'7-68 rn~rcly on the bniis of certificates given by the 
company belatedly and it? a i ~ d i t o r ~  without any scrutiny though the com- 
pany had, admittedly, not been able to relate these charges to the purposes 
of their Indian business which was an essential condition for this allowance 
under the relevant provizions of the Incotne-tax Act, 1961. The Taxation 
authorities did not examine tlic head ofice books of accounts and did not 
even check up, whether the clrdfts discounted just two days before the end 
of the companfs accounting year had subsequently been repurchased by 
it or  by its associate$. Instead, they went out of their ,way to give an 
allowance of Rs. 6.05 crores against the company's claim of Rs. 3.83 crores 
o n  the plea that the allowance was admissible at the post de-valuation 
rate of exchange without even rd is ing  that there, apparently, was no  
fresh cxpcriditurc involving ;iny ~crnitlancc fro111 abroad. Further, although 
it was known t l ~ ~ t  out of 5 contrxts bcing executed by this company, the 
company had undcltahcn the tax liability only in respect of th is  
one contract and t\\.ould. therefore, be tempted to debit 
more than its proper sharc of expenses to this contract SO 
as to dcprcq\ its taual~lc incornc, n o  precautions were taken to see that 
proper contract-nlse ncclluoti \\elc n ~ ~ t l c .  nut and rendered to the taxation 
authorities for put pose\ of ,rzrr.s,n~ent. The Central Board of Direct 
Taxes and the senior oficers of the Department interfered freely with the 



jurisdiction of the lower assessing authorities in contravention of the 
provisions of the Income-tax Act. Lastly, inspite of the magnititude of the 
concessions and the points of law involved, the Ministry of Law were not 
consultcd at any stage; they were hustled into recording an opinion without 
a thorough study of the matter two days before the P.A.C. meeting. The 
whole chain of events is such that the Committee cannot but have a suspi- 
cion about thc bonafides of the case. In the interest of revenue as much 
as of justice and in the overall national interest, the Committee would 
recommend that Government should institute a thorough inquiry into this 
whole affair to fix responsibility for the grave lapses that have occurred 
in the past. , 




