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INTRODUCTION

I, the Chairman of the Public Accounts Committee as authorised:
by the Committee, do present on their behalf this Thirty-Fourth.
Report of the Committee on Para 2.13 of the Report of the Comp~
troller & Auditor General of India for the year 1982-83-—Union
Government (Civil) Indirect Taxes—Union Excise Duties—Price
not the sole consideration for sale. :

2. The Report of the Comptioller & Auditor General of India
for the year 1982-83—Union Government (Civil) Volume I—Indirect
Taxes, was laid on the Table of the House on the 3rd April, 1984.

3. In this Report, the Committee have found that certain Ciga-
rette Companies viz.. M/s. Golden Tobacco Co., M/s. Godfrey
Phillips Co., Indian Tobacco Co. have been obtaining security depo-
sits from their wholesale buyers which were interest free or werc
bearing a very low rate of interest. The Committee are of the vicw
that the deposits which far exceeded their capital in certain cases can-
not obviously be treated simply as earnest morey. Prima facie,
these contributed towards working capital which was used to finance
production and sale of cigarettes at depressed prices and can be
treated as additional consideration which should be included in the
value of the cigarettes for purposes of assessment under Rule 5 of
the Central Excise (Valuation) Rules. The Commitiee have accor-
dingly desired the Department to examine the matter in depth and
take necessary action so that the companies are prevented from reap-
ing undue benefits at the cost of National Exchequer consequent on
underassessment on account of the depressed prices of cigarettes.

4. The Committee have pointed out that certain guidelines have
already been laid down by the Ministry of Industry in 1984 regard-
ing utilisation of advance deposits received by manufacturers of cars,
scooters ¢tc. from customers as a portion of price of their products.
These guidelines require inter-alia depositing not less than 50 per
cent of such deposits with public financial institutions/undertakings,
nationalised banks etc. and payment of a minimum of 7 per cent
interest thereon. The Committce have recommended that similar

guidelines need to be laid down in respect of cigarette companies
also without delay.

()
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5. The Public Accounts Committee (1984-85) examined the
Audit Paragraph at their sitting hcld- on the 13th September, 1984..

6. The Public Accounts Committee  (1985-86) considered and
finalised this Report at their siting Tield on 25 April, 1986 based R
the evidence already taken and written information furnished by the
Ministry of Finance (Department of Revenue), The Minutes of the

sitting form *Part II of the Report,

7. For reference, facility and convenience, the observations and
recommendations of the Committee have been printed in thick type
in the body of the Report and have also been reproduced in Appen-

dix VI to the Report.

8. The Committee place on record their appreciation of the com-
mendable work done by the Public Accounts Committee (1984-85)
in taking evidence and obtaining information for the Report.

9. The Committee would like to express their thanks to the Officers
of the Ministry of Finance (Department of Revenue) for the coope-
ration extended by them in giving information to the Committee.

10. The Committee also place on record their appreciation of
the assistance rendered to them in the matter by the Office of the
Comptroller and Auditor General of India,

NEw DELHI; E. AYYAPU REDDY,
April 28, 1986 Chairman,
Vaisakha 8, 1908(S) Public Accounts Committee.

*Not printed. One cyclostyled copy laid on the Table of the House and 5 copies placed
in the Parliament Library, >



REPORT
Audit Paragraph
Price not the sole consideration for sale

1. As per Section 4 of the Centra] Excises and Salt Act, 1944,
where duty is chargeable on excisable goods with reference to their
value, such value shall be the price at which such goods are ordinarily
sold in the course of wholesale trade. Where such goods are sold,

"at different prices to different class of buyers (not being related per-
sons), each such price shall be deemed to be the price charged in the
course of wholesale trade. Where price is not the sole considera-
tion, the value of goods shall be based on the aggregate of such price
and the amount of money value of any additional consideration
flowing directly or indirectly from the buyer to the assessee as per
provisions of Rule 5 of the Central Excise (Valuation) Rules, 1975.

2. (i) A manufacturer of cigarettes recovered security deposits
from wholesale buyers and allowed interest at six per cent per annum
on the deposits. However, on his sales made to the wholesale buyers
on credit, he was charging interest at eighteen per cent per, annum.
His financial accounts for the year 1979-80 revealed that the security
deposits received by him amounted to Rs. 14.76 crores where as the
amount deposited by him with scheduled banks in fixed deposits
amounted to only Rs, 1.05 crores. He therefore, utiliced Rs, 13.71
crores of deposits received as his working capital for his manufactur-
ing and trading activity. At the differential interest rate of 12 per
cent (18 minus 6), the manufacturer derived indirect additional con-
sideration of Rs. 1.65 crores from the buyers during the yéar. Since
deposit was a condition of sale and sale price was not the sole consi-
deration, on the additional consideration of Rs. 1.65 crores also
excise duty was leviable at the rates of duty leviable on value of
cigarettes. The failure to add the additional consideration to the
assessable value had resulted in duty being levied short by about
Rs. § crores per year.

3. The short levy was pointed out in audit (September 1981) to
the department which has stated (September 1982) that the matter
is under examination.

4. The Ministry of Finance have stated (December 1983) thaf
the matter is under examination.
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5. (ii) A manufacturer of cigarettes recovered inferest free.
security deposits from wholesale buyers. His financial accounts for
the year ending 31 December 1980 revealed interest-free security
deposits received amounting to Rs, 12.72 crores from his customers.
in accordance with one of the conditions for the sale of cigarettes..
The benefit which accrued to the company by way of interest on the
deposits amounted to Rs. 1.52 crores per year computed at the
normal rate of interest of 12 per cent per annum.

6. Since the sale price was not the sole consideration and the
interest on the deposits was an additiona] consideration which flowed
indirectly from the buyers to the manufacturer, the assessable value
was not computed correctly by including this indirect consideration
received. The mistake in computing the assessable value resulted
in duty being realised short by Rs. 4.56 crores on clearances made:
during the year 1980.

7. On the short levy being pointed out in audit (May 1982) the
department stated (November 1982) that security deposits are ob-
tained from the buyers as an assurance towards taking delivery of
goods for marketing and to save the company from any Joss resulfing
by their not lifting the goods. WRut since the company utilised the
interest-free deposits towards its working capital thereby depressing
the price chargeable to its customers who had perforce to make thé-

sizeable interest-free deposits, indirect consideration was received as
per provisions of the Act.

8. The Ministry of Finance have étated (November 1983) that
the matter is under exainination.

9. (iil) The price of oxygen supplied in cylinders by a manufac-
turer to a buyer was lower than that charged from other buyers and
the price was approved by the department by treating this buyer as
being in a special class. But this buyer had provided the manufac-
turer .with rent free accommodation for manufacture of the oxygen.
Even if the buyer was treated as being in a special class, the addi-
tional consideration flowing indirectly on account of the rent free
accommodation provided by the buyer to the manufacturer should
have been taken into account and added to the price beforé 4Pprov-
ing the price as the assessable value. Failure to do so resulted in
duty being realised short by Rs. 1,50,028 on clearances made during
the ptriod from April 1979 to January 1982. )
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10, On the mistake being pointed out in Audit (April 1982),.
the department issued a notice in August 1982 to show cause why
the approved price lists should not be revoked and stated (September
1982) that the case was under adjudication.

The Ministry of Finance have stated (November 1983) that the-
show cause notice has been withdrawn but the reasons for the with-
drawal have not been stated.

[Paragraph 2.13 of the Report of the Comptroller and Auditor
General of India for the year 1982-83, Union Government
(Civil), Revenue Receipts, Vol. I—Indirect Taxes]

11. The Committee wanted to know the names of the manufac-
turers of the products referred 1o in the Audit Paragraph. In reply
the Ministry of Finance (Departiment of Revenue) have stated in a
written note as under:

“The concerned manufacturers in Para 2.13 (i) is M/s.
Golden Tobacco Co. Bombay, while in Para 2.13 (ii)
it is M/s. Godrey Philips India Ltd, Bombay and in
para 2.13 (iii) it is Bombay Oxygen Corporation Ltd.,
Kalwa, Thane”, .

12, Enquired in regard to the other Cigarette manufacturers who
are taking security deposits from their buyers and the details of such
arrangements, the Ministry of Finance (Department of Revenue)
have in a note stated us under:

“The names of cigarette manufacturers known to be taking

security deposits from their buyers and the details thereof
are indicated below:—

(a) M/s. 1.T.C. Calcutta

One of the conditions of sale, as printed on the reverse of
the invoice of M/s, L.T.C. Ltd. reads as below:—

“Every customer purchasing goods from the company “shall
deposit with the company a sum equivalent in value to
15 days of the customer’s normal monthly purchases
to ensure prompt despatch of stocks to the customer
by the company and also as security (interest free)
with payment of price unpaid by the customer. The
company reserves the right to apply the amount of
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security deposit towards payment of unpaid price or
any other amounts which may be due by ti& Tustomer
to the company on any account whatsoever. On
“termination of the selling arrangements with the cus-
tomer, the company will return the security deposit or
the balance, if any, remaining after the company has
deducted/adjusted any amount due to the company by
the customer on any account whatsoever and this will
strictly without prejudice to and in addition to the
company’s other rights’. '

In addition M/s. L. T.C. Ltd. has also selling arrangements
on annuaj orders basis with effect from Ist September,
1981. According to their circular this scheme is
purely optional and those wholesale dealers who do
not wish to place annual orders may continue trading
with the company as before on the terms and condi-
tions. The annual crder scheme involves such whole-
sale dealers giving a security deposit (interest free) to
the company of 10 ver cent of the estimated value of
the annual order which shall remain in deposit with
the company until adjusted against the last delivery
towards the end of the 12 months period of the apnual

order.

(b) M/'s. Golden Tobacco Company [:td., Bombay

According to the standard terms and conditions of business
with the wholesale buyers “Golden Tobacco Company
reserves the right to ask security deppsit from the
wholesale buyers and to vary the amount of such
security deposits from time to time on its own discre-
tion. Golden Tobacco Company shall pay interest
on such security deposit at the rate of 3 per cent
per annum or such rates as may be decided by Golden
Tobacco Company from time to time.

(c) M/s. National Tobacco Co., Calcutta

In view of a circular dated 15-3-82 issued by M/s, National
Tobacco Company, the Co. takes security deposits from
such wholesalers whose off-take of cigarette in terms
of total value had increased substantially. Initially
such deposits are for a short period of one year only
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and the amount of deposit is fixed by the Company
keeping in view the average or estimated value of off
take. It is further provided that such deposits will bear
simple interest at 21 per cent p.a. subject to deduc-
tion of I.T. etc. as applicable and the interest shall
be paid quarterly.”

(d) M/s. Godfrey Philips (India) Lid.

Serial No. 4 of the conditions of sale printed on the re-
verse of the invoice contains the provision regarding
the payment of deposit and reads as below:

“Every customer purchasing goods from the company
shall deposit by way of security (interest free) such
sum as may be determined in accordance with the
Company’s current policy, keeping in view the extent
of orders placed and accepted by the Company or for
any other purpose from time to time. The company
reserves the right to apply the amount of security de-
posit towards any dues of the customer payable to the
Company on any account whatsoever. This security
will be strictly without prejudice to and in addition to
the Company’s other rights.”

In addition M/s. Godfrey Philips have also a system of ‘annual
orders’ which would benefit the wholesale dealers in that they would
get guaranteed supplies and will also get preference in supply of
their requirements as against other wholesale dealers. According to
the scheme the “wholesale dealers who desire to place annual orders
would be required to give a security to the Cdfpany in~ support
thereof, to remain in deposit till the complete value thereof.” The
circular issued by M/s. Godfrey Philips further clarifies the position
as below:

“if any wholesale dealer fails to lift supplies as per the afore-
said firm order, the Company would be entitled to for-
feit the security deposit to that extent and the balance
amount would be refundable to the wholesale dealer
after deduction of all dues of the Company.” The
Company has also considered request from several whole-
sale dealers for keeping into consideration the prevailing
market conditions practice in the trade extending credit
facilities may also be granted to wholesale dealers. This

L}
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facility can only be extended by the Company upon
each wholesale dealers giving sufficient security in this.
behalf.” - -

13.The Ministry of Finance (Department of Revenue) have also-

furnished the following information in respect of the maximum amount

of security deposits received by various manufacturers from whole-

sale buyers alongside the subscribed share capital as well as the short

and long term loans received from banks and financial institutions

which was available to each during the year in each of the last 5
, ot

years:

1. M/s. I.T.C. Ltd.

“M/s. I.T.C. have made provision to receive security de-
posits in their ‘conditions of sale’ only from the year

1980-81 onwards, The position from 1980-81 to
1982-83 is given below:

Y ear Deposits received in Deposit received in ~ Total deposits
terms of clause § of terms of annual received
the conditions of orders scheme
sale printed on the
mvoice.
(In crores) (in crores) (In crores)
(1) (2) () 4
1980-81 2313 Nil 23+ 13
198182 11° gt 83° 00 4417
1982-83 ° 476 98 04 42' 80
(Upto 30-6-83)
Share capital as Loans secured and umecured
balance sheeltm'
(in crores) : (in crores)
() ®
2728 ' 49' 49
2728 ‘ 47'48

27-28 49° 00
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2. MJs. Golden Tobaccs Comp any Ltd,

Year | Smdcpodt Sub(oiin’gegmc)apital m m)t terna
(in crores) .

1979-%0 1476 5'00 1064

1980-81 17° 51 500 12+ 62 |

1981-82 19.00 500 12' 62

1982-83 24,38 5' 00 14.88

3. M/s, National Tobacco Company, Agarpara, W.B. (A. division of Duncan Agro
Industries Ltd.)

Year Security deposit Subscribed Capital Loans-short term
received and long term
(in lakhs) (in lakhs) (in lakhs)
1979-80 506 25t 80 1675
1980-81 587 231° 8o 2064
1981-82 36° 79 251 8o 1852
1982-83 26 79 251+ 8o 1998

Note ¢ The date given above relate to M/s. Duncan Agro Industries Ltd., of which
Ms. National Tobacco Company is a unit, Separate figures for the tabocco
unit is not available.

s &
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14, The Committee wanted to know the scope of the provision
under Section 4 of the Central Excise Act for including in the assess-
able value the various types of additional consideration flowing
directly or indirectly from the buyer to the manufacturer. In a writ-
ten note the Ministry of Finance (Department of Revenue) have

stated as under;

“Section 4 of the Central Excises and Salt Act 1944. provides
that for the purpose of assessment the value of the excis-
able goods shall be the normal price i.e., to say, the
price at which such goods are ordinarily sold by the
assessee in the course of wholesale trade for delivery
at the time and place of removal. This is subject to the
condition that the buyer is not a ‘related person’ and
the price is the sole consideration for the sale. If the
normal price of excisable goods is not ascertainable, the-
valuation for the purpose of dSsessment is detétmined in
accordance with the provisions of Central Excise (Valua-
tion) Rules 1975. Rule 5 of the valuation rules pro-
vides that where the price is not the sole consideration
for the sale of the excisable goods, the value of such goods

- shall be based on the aggregate of such price and the:
amount of the money value of any additional considera-
tion flowing directly or indirectly from the buyer to the
assessee. The additional consideration may be in cash
or in any other form such as supply of raw material free
of cost by the buyer to the assessee, supply of packing
material etc.

Additional consideration may not be direct payment from the
buyer to the assessee. It may be a payment to some
other person who receives it on behalf of the assessee or
additional consideration may reach the assessee through
an intermediary. The consideration flowing directly or, -
indirectly from buyer to assessee is a question of fact
which is to be determined in each case on the basis of
evidence available.”

15. The Committee desired to know if the Ministry had examined
Whether arrangements or adjustments in assessable value done as
between a manufacturer and his sole selling agents or between inter-
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aelated companies (where one is manufacturer and the other the dis-
_tributor) can be brought within scope of the term “additional consi-
.derations flowing directly or indirectly”. The Ministry of Finance
{Department of Revenue) have in a written note intimated as follows:

“Proviso (iii) to section 4(i)(a) of Central Excise and Salt
Act provides that where the assessee so arranges that the
goods are generally not sold by him in the course of
wholesale trade except to or through ‘related person’,
the normal price of the goods sold by the assessee to or
through such ‘related person’ shall be deemed to be the
price at which they are ordinarily sold by the related
person in the course of wholesale trade at the time of
removal. The expression “related person” has been
defined in Section 4(4)(c) of the Act, This provision
pertaining to related person has been upheld by the Sup-
reme Court in Bombay Tyre International case. It was
held in the case that “it is a well known legislative practice -
to enact provisions in certain limited cases where an
assessee may be taxad in respect of income or property

truly belonging to another...... With the aid of legal
fiction the Ilegislature fastens the liability on the
assessee.”

It was, therefore, required to bg examined whether a sole-
selling agent or inter-related companies satisfy the defini-
tion of ‘related person’ given in the Act. Once they fall
in the category of related person the price at which the
excisable goods are sold by them in the course of whole-
sale trade will be taken as assessable value under the Act.
If they are not treated as related person, the transactions
between the assessee and sole-selling agents or inter re-
lated companies will be examined whether price is the
sole consideration or not for the sale. If facts of the case
reveal that the price is not sole consideration and some
other considerations are flowing, the assessable value in
that case will be determined in accordance with the pro-
visions of Rule 5 of the valuation rules.”

16. On being asked in regard to the reaction of the Ministry of
Finance (Department of Revenue)on the observations of the audit in
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the Audit Paragraph with regard to the security deposits taken by the
‘manufacturers, the Member (Excise) replied during evidence:

“The main point which the audit has raised as a principle

is that certain deposits have been taken by the manufac-
turers from the wholesale dealers or stockists by whatever
name they call it—and against that they pay a small
interest and in some cases no interest at all is being paid.
As against that, on the outstandings from the putjchaset
a higher rate of interest, i.e., 18 per cent interest which
is the bank rate is being charged. Therefore, this diffe-
rential is a sort of extra benefit to them. As a general
proposition this taking of deposits from the wholesaler is
nothing peculiar to cigarette industry. In every indus-
try, almost this type of taking deposits exists. It is
called in different names but generally they are deposits
taken from the wholesaler or from the stockists for
various considerations. Considerations in the sense that
when a contract for Jdealership is generally entered into
they specify what are the obligations of one and what are
the obligations of the other and what are the rights of
each party. As far as we can see almost all these con-
tracts relate to the wholesaler getting certain benefits in
the form of assured supplies and timely supplies so that
he can conduct the business smoothly and similarly
these manufacturers get certain benefits in the sense that
there is an assured market available to them and in case
the buyer does not take the goods by any chance or for
any reason or if he refuses or if there is any delay in lift-
ing the stocks, these deposits give him protection against
any of these things happening. So, in view of this situa-
tion, how far these should be related to the depression in
pricés and even in cases where there are no excisable
goods involved, the practice of taking deposits is in exist-
ence. For example, even in a small matter like hiring
a locker in a bank, the first question you are asked is whe-
ther you will make a deposit and they say ‘Thea I will
give you a locker’. There is no nexus between this ‘de-
‘posit or the rental. Here also you will see that in none
of the cases there is no differential price between ome

~ wholesale buyer and another wholesale buyer though one

754 1L.8—2.

man gets higher deposit due to higher volume of tran-
sactions and the other gets less because his volume of
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transaction is less, Stﬂi the prwes is the same and there
is no differential price.’

17. Supplementing in this connection the Chairman, CBEC stated
during evidence:

“The factors which were 'cspon51ble for collection of deposits
and paying lower rates of interest should be forgotten
since the goods become excisable. For example, Bri-
tannia bread and Modern bread are not excisable and
there also they .are receiving deposits from the dealers.
The Government stil] assumes that he is benefiting himself
in finding the cheapér funds. The fellow who deposits
the money gets benefits like assured supply of goods.
The manufacturer also is benefiting. The manufacturer
is benefiting because he is getting cheaper funds and
capital. So, there were certain considerations. The
moment the commodity becomes excisable we are com-
pelled to enter and add that differential interest of the
assessable value and charge the commodity. The fact
that they have deposited because the commodity is excis-
able, to my mind, is not a very logical proposition.”

18. The Committee desired to know whether the Department
could disapprove of the sale price fixed by it if the information fur-
nished to them earlier for fixation of sale price was found (0 be wrong
subsequently. In reply the Member (Excise) stated during evidence:

“In a number of cases if the price is found to be wrong sub-
sequently on investigation or information the law provides
to go back and review all the assessments.”

19. Asked why the sale price was not revised in the cases quoted
by Audit, the witness stated in evidence:

“Before I open a case, 1 should have prima facie evidence to
suggest that this was not correct.”

. 20. Enquired in regard to the action taken after the mistake was
pointed out by Audit, the Chairman, CBEC replied during evidence:

“More than that in 1981, before the audit came into the
plcture, this issue had come up and two Collectors operat-
ing d:ﬁercntly having seen these facts came to the con-
clusion in their judgement that this differential was not
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to be added to the price, because in their judgement it
as not attributable to the goods, When the Audit raised
this question and even before the report came to the
Board somebody said that we should have a second
Igok at it. There, the matter was not finalised and some
searches were carried out; the documents are under in-
vestigation. ~When the audit brought this to our notice,
in order to see that the things do not get time-barred,

show cause notices were issued.”

21. Asked to furnish details of the searches made and the outcome
of the show cause notices issued, the Ministry of Finance (Department
of Revenue) have stated as under in a written note:

“Searches were carried out in September 1982 by the Direc.
torate of Anti-Evasion, Customs & Central Excise at the
factories, branch offices, wholesale buyers etc. of Mesers
Golden Tobacco Co. In February 1984, searches were
carried out by the Collector, Central Excise, Calcutta at
the factory, depots. transporters, wholesale buyers etc.
of Messrs National Tobacco Co. Huge number of docu-
ments were seized which are under examination to
delermine the culpabiltiy of the firm under the Central
Excise Law. If would not be proper to reveal the pro-
gress of investigation at this stage.”

22. The Committee wanted to know whether the Government was
prepared to accept the interpretation of the Audit as correct in view
of the admitted fact that the cigarette Companies were receiving
deposits much more than their capital. In reply, the Member
(Excise) stated in evidence:

“This could be divided into two parts. In so far as the
macro-level  philosophy with regard to the deposits is
concerned, we have not taken a decision as yet. In so
far as this case is corcerned, a show cause notice has .
been issued.”

23. Enquired about the views of the Ministry of Law whether the
deposite were to be treated as earnest money or as capital contribution
to meet manufacturing cost thereby reducing the cost of the capital
to the manufacturer, the Ministry of Finance have furnished a c'opy,of
the note received from the Ministrv of Law which is annexéd as
Appcndix I. Ll Lo 1 o ®
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24. In the aforesaid note the Ministry of Law have inter alia
! observed as under:— ‘ ‘

- “The security deposit made by the wholesale buyer in these
cases might constitute an additional consideration for
entering into the dealership agreement between the manu-
facturer and the wholesale buyer. It will be for the
Department to establish that such additional considera-
tion has a nexus with the sale price of the excisable
goods. The Department also should be in a position to -
determine the amount of the money value of such addi-
tional consideration. If there is no such nexus or if the
Department is not in a position to determine the money
value of the additional consideration, the provisions of
Rule 5 of the Central Excise (Valuation) Rules, 1975
would not be applicable.”

25. The Committee desired to know the reaction of the Govern-
ment to the growing practice whereby manufacturers of cars, scooters
and many others types of manufactured goods were getting a sizeable
percentage of the price of the final product in advance as deposits
from the customers at a low rate of interest. In a written note the
Ministry of Finance (Department of Revenue) have informed the
Committee as under:

“The Ministry is given to understand that manufacturers of
cars, scooters etc, are realising a portion of a price of
the product as advance deposits from the customers.
According to the information before this Ministry the
acceptance of these deposits are not barred in any of the
enactments available. However, the Ministry of Indus-
try had examined the question of acceptance of deposits
in context of the automotive manufacturers. That
Ministry had considered it desirable to prescribe a few
guidelines as to the utilisation of the amount received as
deposits. A copy of the guidelines is enclosed. (Appen-
dix II).

- 26. Asked whether the Ministry had examined whether the receipt
of such deposit could be treated as an additional consideration to
reduce the price of the product and excise duty should theréfors be
levied because of the consideration flowing indirectly, the Ministry of
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Finance (Department of Revenue) have replied as under in a writtea
note: - {

“Acceptance of advance deposits from the customers.of a por-
tion of the price of the products does not ipsofacto
constitute an additional consideration or indirect mone-
tary flow back from the buyer to the manufacturer so as

to attract the provisions of Rule 5 of the Central Excise
Valuation Rules of 1975. There is also no evidence to sug-

gest that such deposit are instruments of manipulation for
depressing the price charged from the customers. Reduc-
tion in the price of a product is usually the cumulative
result of various factors, such as availability of chéaper
capital from various sources, bulk purchases of raw mate-
rials, increase in production capacity, efficient manage-
ment etc. The Ministry does not endorse the view that
such deposits should insofacto be treated as special con-
sideration cffecting the assessable value. Moreover, such
deposits made by the buyers within a short span of time

for products supplied over a period of several years can-

not be directly quantified in terms of money value.
Therefore, the notional quantum of ‘Additional consi-
deration’ would, if quantification was possible, vary from
buyer to buyer. The Ministry would consider such de-
posits purely contractual stipulation between the manu-
facturer and the buyer in regard to making available the
product to the customer at a priority basis, unless there

is evidence to the support that the deposits have actually
become the consideration for a manupulation in prices.”

27. The Comumittee wanted to know the basis for assessment of

duty on cigareites. In reply the Member (Budget) stated during evi-
dence:

“The duty structure is linked to the retaill prices printed on
the cigarette packets. As you are aware, there was a
Committee named Tobacco Excise Tariff Committee
which went into the question of duty on tobacco and its
products. It was suggested that the duty on unmanu-
factured tobacco would be removed and the duty
should be adjusted on tobacco products. Accepting
this recommendation of the Committee in the Budget of
1979, the dusy on non-manufactured tobacco was with-
drawn and the duty on tobacco products including
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cigarettes was suitably adjusted. Duty is charged only
on the end-products, so as to avoid Juplication. At that
time, the rate of duty statutorily was fixed at 440 per cent
plus Rs. 32 per thousand. Actually the duty en cigar-
retes is in three components. One is the basic excise¢
duty. The second is the special excise duty which is 10
per cent of the basic excise duty, and the third is the addi-
tional excise duty which is in lieu of sales tax. A graded
level of duty was being levied by virtue of an exemption
notification, Now this was the structure of excise duty
which was prevailing till 1982, November 30, 1982 when
the Government decided to revise it considering the fact
that large amount of duty were locked up in court cases.
what the cigarette companies weére doing was deducting
from the wholesale price of the Cigarettes the statutory
duty of 40 per cent plus Rs, 32 per thousand and pay-
ing only the effective rate which is applicable to the slab.
This was the method adopted by the Cigarette Com-
panies as a result of which huge amount of revenue was
locked up in the courts, It was decided to withdraw
that duty structure and move over to the statutory duty
irrespective of the prices of the cigarette. One of the
recommendation of the same Tabacco Tariff Committee
namely to link up the duty with retail price of cigarettes
was taken note of. I will send you a copy of the recom-
mendation. Right from 1979, this recommendation has
been with us, In the context of the recommendation of
the Committee, Government considered the question
whether it would be possible to inove over from the whole
sale price on which the duty was charged on ad valorem
basis to specific rate which is linked to the retail printed
price. In that context it was observed the duty is on
goods manufactured and whatever is taken as the basis
for determining the value of the goods is really a formula
through which the actually amount of duty payable is
ascertained. So it was possible to have the basis a for-
mula which is linked to the retail price.”

28. Subsequently in a written note the Ministry of Finance
(Deartment of Revenue) have furnished the following information
in regard to the recommendations of the Tobacco Excise Tariff Com-
wittee and the duty structure of cigarettes regulated thereafter:

“Tobacco Excise Tariff Committee in its report submitted in
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1975 had: suggested, infer alia, that in the long run, from
both fiscal and administrative angles, the ideal would be
to move away from a tax on unmanufactuted tobacco to
one on the finished manufactured products, in case of
which an ad valorem tax can be efficiently operated.
Committee also suggested that the feasibility of relating
the cigarette excise duty to the retail selling price of
cigarettes should be éxplored.

In the Budget of 1979-80, full exemption from excise duty

" was granted in the case of unmanufactured tobacco.
The revenue foregone was proposed to be recouped
through a suitable adjustment in the rates of duty on
manufactured tobacco - products, including cigarettes.
The rates structure on cigarettes was also modified to net
more revenue. While i November, 1982 the concessio-
nal rate of duty on cigarettes was made liable to pay
statutory rates, as part of Budget proposals of 1983-84,
with a view for ending a room of uncertainty, it was
proposed to fix the revised rate of duty in respect of
cigarettes linked to the retail sale price printed on the
cigarette packs. Keeping in view the fact that the con-
sumption of the cheaper cigarettes was large, a graded
levy based on retail price. was introduced in March,
1943.”

29. Enquired if the duty was :elated to the price of the goods or
the value of the goods, the Member (Budget) stated during evidence:

“It is leviable on the goods. It is the basis for classification
of the goods for detzrmining the duty payable. The
formula would depend upon the amount which the
government would like to realise by way of excise duty.
What we are interested is to collect a certain amount of
duty from a particular industry. The rate of dufy is
accordingly fixed.  Ad valorem duty is based on ‘the
value of the goods. Specific rate is directly related to
the product. So, it was decided that we could adopt a
formula linked to printed retail price for classification of
the goods for deciding the amount of duty that this parti-
cular commodity should bear. Even at that time we were
conscious of the fact that there could be an ovar charging
of the prices by the retailers. But according to Pack-
aged Commodities Rules, the retailers were bound to selt

r
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the goods at that pamcular price: and if the prices were:
more there was a legal provision for taking action asamst
the retailers. As far as this particular industry is con-
cerned, there is no strict correlation between the cost of
individual brand and the price that is printed on the
tobacco. In some cases, it is more; in some cases, it is
less, because each company is having a particular per-
centage of share of the market in relation to a parncular
brand of cigarette. I have got details of the Various
companies and the share of the market &8ch one is having
as given by the industry. The industry is highly com-
petitive, each one is trying to hold on to the area where-
they are having large shares. So, we thought that the
market forces would take care of the situation. As far
as revenue from this commodity is concerned, we have
put a particular target for this commodity and as long
as it is coming from that commodity, we should not worry
ourselves too much on this account. There is no doubt
that there is a certain extent of avoidence or contraven-
tion of the law which relates to the selling of cigaretfés
at a price higher than what is printed; and that is noth-
ing new. This did not come about after our moving
over to the retail price as a basis for charging excise
duty; it was already there. After taking into account
all these matters and then a conscious decision was taken
that instead of keeping large amounts of revenue block-
ed we should move over to a system on a purely experi-
mental basis and if we succeed we could even consider
adopting this method as a possible alternative for col-
lecting revenue on other commodities, where also the
packaged commodities rules will be applicable.”

30. Asked when was this shift in practice made and how it in-
creased the duty realisation, the witness stated:

“From 1983 Budget, when we changed it from the un-manu-
factured commodities as it was done earlier, to the manu-
factured products, the revenue collected in 1979-80 was
Rs. 583 crores, in 1980-81 it was Rs. 613 crores, in
1981-82 it was Rs. 686 crores and in 1982-83 it was
Rs. 687 crores. The increase of only Rs. one crore
in one year may be noted. In 1983-84 it was Rs. 908
crores which is on the basm of the rat% of duty which
is linked to level of prices.” :



19

31 Enquired whether there was no classification prior'to the year
1983.84 and what was the basis of classification under the present
system, the witness stated in evidence:

“Classification was there. In the case of the cigarettes, the
retail price is a measure of classification under the pre-
sent scheme. If the price is less say a rupee then the
rate of duty is something and if it is more than or between
Rs. 2 or 3 per packet then the rate of excise duty is
“different. So the retail price is only used as a method
of classification.”

32. Asked how duty was determined on the retail price, the wit-
ness explained:

“For the purpose of determining the duty the printed price is
taken. Seventy-five percent of the retail printed price
minus three paise in respect of any packet. on that will
be the actual duty pavable. Copies of Notifications No,
211/CE dated 4-8-83, 100/85-CE dated  25-3-85 and
201/85-CE dated 2.9.85 specifying the rates of central’
excise duty on cigarettes since 1983 furnished by the
Ministry of Finance (Department of Revenue) are an- -
nexed as Appendices III. IV & V.

33. The Committee asked whether the revised system for levy of
duty had certain discripencies because of which there was Y0ss Of
revenue as pointed out by Audit. In reply the Chairman, CBEC
stated during evidence:

“In this case, in 1982 and 1983 we opted for the specific rate
of duty. For the purpose of calculation, since the print-
ing of the price is a legislative requirement, we will go by
that and have specific duty. Another system is ad
valorem, which has created eriormous problems. The
third system is the tariff value; the duty will be assessed
on the market value. Somebody went to the court.
Since we do the average for the purpose of tariff value
during a particular period of time, the average will cer-
tainly be lower than that of somebody and higher than that
of somebody else. That did not operate well. They
went 1o’the court stating that it should be brought down.
So, we were hesitating. Our effort is continuing.”
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34, Asked about the difficulty in following the tariff Value, the -
witness explained:: ' R

“Once it becomes justiciable, however rational it may be, -
sometimes it becomes the rule of the thumb and it has to
be justified in a court.” It is éasier to explain .it to the
assessee than to the court. So, the problem was in re-
gard to averaging it. I think having a weighted average

would have been a very simple method. But I was
afraid of having another litigation. May be if it is found
a tenable solution, we may depart from it and go back
on that kind of a thing. For a person the average may
be higher than somebody’s prices. This litigation on im-
portant Central Excise is a- new phenomena, Earlier,
unlike the Income-tax people, they were content so long
as the levy was uniform.”

35. The Committee pointed cut that in the Income Tax Laws
and the recent Bill which the Parliament enacted, if there was diffe-
rence between the normal rate of interest and the low rate of interest
at which employer granted advance to the employee for construction
of buildings etc. that was regarded as some sort of income for the
employee and that was taxable. They wanted to know why in this
case difference between the nominal interest on capital given by the
manufactarer and the normal interest payable be not fegarded as
income and brought within the tax net. In reply the witness stated:

“8ir, I do deal with Income-tax, but I would submit, as
you have seen, it needed a law to say that this will be
done. Now, on my side it is already an income and for
another it becomes a payment. We have suggested
through the Secretary to amend the Income-tax law that
unless you have actually paid the tax, you will not be
allowed to take advantage. Now, the State Govern-
ments are worried. hTey have tax holidays and income-
tax wil] be charged. That is another thing. We are
operating in an economy where there are so many inter-
linked conflicts. Now, if the suggestion is we éan have
a similar law and make it on the price available, but
then the fact is that it needd a law but ipso-acto vou
cannot reach that conclusion that you can impose it.
Again T will not be able to do so without going into litl-
gation.
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‘36, The Committee wanted to know the effect of the amendment
-of section 4 of the Central Excise Act. In reply, the Member
{Bxcise) stated in evidence: :

“Prior to the amendment, the basis was the whole sale price

and after the amendment, they have made it as the
normal market price.”

37. Asked if after the amendment made on the basis of Supreme
Court judgement, the Department felt empowered to cover all the
contigencies, the Chairman, CBEC explained.:

“You have referred to the Supreme Court judgement. That

is there for everyone to see. Earlier, the expression
used in the provision was different. The term used
now is “normal market Price”. But whatever words you
may use, these may be interpreted differently. The

Courts do it.

Earlier, there was the concept of ad valoram value. We have

The

had a long experience of it, not only on the Customs
and Excise side but also on other sides, not -only in India
but everywhere in the world. There is an internationally
accepted definition of ad valorem value concept. There
also, they found certain difficulties. The trend now is
towards accepting “transaction value”. We may also
have to accept it. But basically, whatever be the phra-
seology, that is subjected to different interpretations.
Normally, we accept “transaction value™ which is reflect-
ed in the invoice. But we retain the right to challenge
it if we suspect that it has been manipulated. Then, it
is a question of what is manipulation. When you use
that phraseology. there are lawyers who try to interpret
it differently as to what are the lements which go in
favour of us or which go against us. There is an in-
herent difficulty in trying to convey the instructions.

question posed is, whether after we amended the law,
it has become foolproof. Certain loopholes may be there;
we do not visualise all the loopholes. The situation
where anybody is able to take advantage of the Taw is
not necessarily a loophole. It is only an interpretation
of the law. There may be a situation whereby some
People may be able to contrive at it and take undue



22

advantage of the law and that may call for some legmlav
tive action. If pecessary, we may have to go back to-

Parliament for that, At the present movement, I do not
find anything serious in the provisions of’ Section 4.

38. Asked whether the éoncept of “transaction value” could not.
be availed of by the Department under the present law, the witness
stated: ‘

“I am sorry for the confusion created. The present law does
not speak of the transaction value. When T referred to
the concept of transaction value, I was trying to mention
about the trend prevailing in many of the other countries
in the world and to point out in which way the trade and
commerce is moving there. It is accepted by all the
Governments of those countries. That is not my law to-
day. 1 am entitled under the Present Section 4 of the
Act to make an assessment at a value which may be diff-
erent from the one given in the invoice, But that is sub-
ject to certain conditions. Under the Present Law, 1 can
recognise different Prices charged for the same commo-
dity from different clases of buyers. I can recognise Pur-
chases by a Particular class of buyers and supplies to a
Particular class of buyers. For example, the DGS&D
supplies can be assessed on the basis of a different value.”

39. Enquired if the inclusion of the conoépt of transaction value
" could be helpful in making the law foolproof, the witness explained.

“Depending on how a situation emerges, whatever remedial
action is considered necessary will be placed before the
Government. They have to take a view. If I do that,
I will be departing from the basic concept which is in-
corporated in the present law. It is for the Government
to take a view. I was only trying to say in another
context. We have had a long tradition and experience
of going by ad valorem value. Now, the departure is
being made and other countries are going in for the con-
cept of transaction value. About 95 per cent of the
countries in the world have adopted that. The discus-
sion on that is still going on. This difficulty is not
peculiar to us. That will also throw up its own kingd of



23
problems. But even when you give a legal sanction to

the acceptance of transaction value no administration
will surrender the right to challenge such a value.”

'40. The Committee wanted (o know the types of avoidance and
sevasion of duty in cigarettes which came to the notice of the Depart-
‘ment after the sale price declared in the cigarette package was made
the assessable value. In a written note the Ministry of Finance
{Department of Revenue) have stated as under:—

“The effective rates of Central Excise Duty on cigarettes are
relatable to the adjusted sale price of cigarettes as defined
in notification No, 211 of 1983 dated 4.8.83 as amend-.
ed. After the introduction of this system, the modus-
operandi adopted by one of the companies was to declare
a lower retail sale price to the Central Excise Depart-
ment, but to print on the packet of the cigarettes a higher
retail price at which the cigarettes were actually sold in
the market and thus evading payment of -duty. Another
method adopted was to print a lower retail sale price
on the packet and pay duty on this lower price, but
later sell them in wholesale at a higher price level.”

41. Asked about the name of the Company and the action taken
‘against it, the Ministry of Finance (Department of Revenue) have
informed as under in a written note:

“Investigations in case of Messrs. National Tobacco Co.
have revealed that after issue of Notification 35/83,
they adopted a modus operandi by which the slides of
cigarette packets were printed in such a way that the
figures mty be easily misread e.g. Rs. 1.00 is printed
in such a way as to he read as Rs. 1.90. Duty is paid
at the lower price of Rs. '1.00 but the cigarettes are
actually sold in retail at the higher rates of approximately
.Rs. 1.90. The SC (Slow Cause Notite) is under
issue.” ‘

42, Asked about the action taken if the sale price declared on the
‘package on the basis of which duty was levied differed from the price
at which it was sold. the Ministry of Finance (Department of

‘Revenue) have intimated as under in a written note:
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“The declaration of the maximum retail price on all com-
modities dealt with in packaged form including cigarettes.
is a requireinent under the standards of weights & Mea-
sures (Packed Commodities) Rules, 1977. This dec-
lared price has been taken as a basis for determining the

~ slabs at which the excise duty would be charged in terms
of Notification No. 211/83 dated 4.8.83. If the re-
tailer sells the packet of cigarettes at a price higher than
the declared price then it is an infringment of the stan-
dards of Weights & Measures (Packed Commodities)
Rules, 1977 which is being enforced by the State Gov-
ernments and the Union Territories. Only if there is
evidence to show that the difference between the declar-
ed price and the higher price charged by the retailer or
any wholesaler flows back to the manufacturer in some
form or the other the question of application of the
Central Excise Law would arise.”

43. Enquired in regurd to the cases detected where the actual
price was more than the consideration declared to have been received
by the cigarette manufactures, the Ministry of Finance (Department
of Revenue) have in a written note informed as uh8er:—

“It is reported that many cases where retailers have charged
prices higher 'han the declared prices have come to notice
and cases have been booked by the state authorities for
infringment. of the Weights & Measures (Packed Com-
modities) Rules, 1977.

A case has been recently detected wherein evidence was
available that the goods were sold to wholesaler at a
lower price and higher prices have been subsequently
realised through debit notes. The case is still under
investigation.”

44. Asked about the name of the Company, details »f the modus
operandi and action taken, the Ministry of Finance ( Department of
Revenue) have informed as under:—

“After the Budget of 1979, Messrs Golden Tobacco Co.
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started a new security deposit scheme, ostensibly to re-
cover the extra margin of profit from the wh,?lesa.le
buyers. A system  was started apparently keeping in
view the company’s intention to recover amount at some
fixed rates on the popular brands from each wholesale
buyer. Although the scheme for obtaining security
deposits was prevalent prior to this new scheme, the

amount of deposit under the new scheme was increased
considerably.

The buyers being unable to make huge deposits were
asked to build new security deposits (NSD) from pay-
ment made by them against the invoices of cigarettes
supplied by Messrs Golden Tobacco Co. In this way,
the New Security Deposit amount went up creating cor-
responding outstandings in the supply account of whole-
sale buyers. Messrs Golden Tobacco Co. paid interest
@ 6 per cent on credit balance of New Security Deposit
so built on quarterly basis by way of credit notes. But
they charged 18 per cen: interest from wholesale buyers
on outstandings in supply from them every month by
way of debit notes. The debit notes were not for the
differential in prices but for differential in interest ra‘es.
The charges against this firm on this account are still
under investigation and have not been finalised. TIn the
meantime a show cause notice for shor: levy of Rs. 28.93
crcres have been issued to Golden Tobacco Co. by Col-
lector, Central Excise, Bombay”.

45. Enquired in regard to the cases booked by the State Govern-
ments under the Weights & Measures (Packed Commodities) Rules.
1977, the Ministry of Finance (Depar'ment of Revenue) havé inti-
mated as under:

“According to the reporis received so far from the Collectors
of Central Excise, Baroda has reported 9 cases, Hydera-
bad 31 cases and Aurangabad 2 cases of infringment of
Weights & Measures (Packed Commodities) Rules, 1977,
while Collector of Central Excise, Ahmedabad, Banga-
lore, Calcutta, Chandigarh, Indore, ZJaipur, Madurai;
Kanpur, Poona, Shillong, West Bengal, Belgaun, Coim-
batore and Thana have sent il' reports. Collector,
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Central Excise, Bombay has reported that the standard
of these Rules have not yet been made applicable to the
State of Maharashtra. The reports from Collector of
Central Excise, Bhuvaneshwar, Cochin, Madras, Meerut,
Patna, Trichi, Rajkot, Bolpur are still awaited and
would be furnished on receipt.”

46. Asked whether the high rate of duty acied as a temptation to
reduce the declared price and because of which was it not essential
for the Excise authorities to examine the complete commercial records
of the cigarette companies for the detection of the receipt of indirect
-consideration in addition to direct declared consideration, the Min-
istry of Finance (Department of Revenue) have stated as under: —

“It is true that high incidence of duty on any commodity
would act as an incentive for evasion. Rules 173(G)
(5) & (6) provide for calling for private records main-
tained by the assessees for scrutiny by the Central Excise
Officers. Wherever information is available that there
receipt of indirect considerations the private records are
called for and examined by the staff concerned.” )

47. The Committee desired to know the number of cases of
indirect benefit flowing from the buyer to the manufacturer detected
by the valuation cells of the coliectorate of Excise and the action
taken in each. In a written note the Ministry of Finance (Depart-
ment of Revenue) have stated as under:—

“It is reported by the Collectors that valuation cells in the
Collectorates examine price lists with reference to the
documents produced by the assessees. Normally such
documents do not show any indirect benefit derived by
the manufacturer from the buyer. Generally such cases
are detected on the basis of information/intelligence
gathered by the Prevantive/Anti-Evasion parties.

A few important cases involving flow of indirect '
benefit from the buyer to the manufacturer detected
during the last few months by the Antx-Evas\on are enu- -
merated below:—

- (i) A factory had been charging extra amounts towards
warranty, after sale service, pre-delivery inspection
and installation charges from ifs déalers on which it
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did not_pay any duty. Where any such services are

not rendered by the dealer, there was a flow back of

~ the amount to the manufacturer through debit notes.

- Show cause notice had been issued demandmg duty to
the extent of Rs, 29.82 lakhs.

Y

(2) A manufacturer collected from his dealers extra
amounts, almost equivalent to the assessable value,
by way of warranty charges, delivery-cum-inspection
charges and guarantee charges on which duty was not
paid.

A show-cause notice demanding duty of Rs. 44 lakhs has
been issued in this case.

(3) A manufac'urer of cigarettes was allegedly printing
the retail price on the packets in a very skilful manner
by which the retail price appeared to be Rs. 1.00
instead of actually Rs. 1.90 which has charged from
the customers for a particular brand for a packet of
10 cigarettes. The difference was™being repatria‘ed
to the Company by debit notes.

(4) A manufacturer of Gas stoves (falling under T.I. 68)
had entered into written agreements with distributors
These agreements stipulated certain obligations like
after sales service, sales promotions, advertising expen-
ses etc. on ‘he distributors. The manufacturer was
raising debit notes against distributors for such ex-
penses and was charging commission on the orders
booked by them. Supplies against these orders were
effected from the listributors stock. The manufactu-
rer was selling goods to dealers at higher price but the
goods were routed through distributors and the duty
was paid at lower price. Since the price to distributor
was not the sole consideration, they should have paid
duty on ex-works dealer’s price declared by them to
various oil companies.

Also during the scrutiny of records it has come to notice
that the manufacturer was not enti‘led for exemption
under notification No. 120/75 (assessment and
invoice/value) as the conditions for the potification

754 L§-3, ' ' S
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were not satisfied. He should have paid duty on the
price at which the goods were soid to the dealers.

A show cause notice dm@&ng duty of approx. Rs. 18.30
lakhs for the period 1.6.83 to 20.5.84 has been
issued.

(5) A computer manufacturer in the Western Zong got
the compu'ers manufactured by supplying raw material,
designs and specifications of computers through a
dummy unit, from two independent units, © This
computer manufacturer as a customer manufacturer,
did not comply with the provisions contained in Noti-
fication No. 305/77 dated 5.11.1977 (Exempting the
manufacturer who gets his goods manufactured on his
behalf from any other person from the licensing con-
trol subject to the condition ‘hat the actua] manufactu-
rer complies with all procedural formalities under the
Central Excise law).

Besides, the under-valuation of computers was also resorted
to by suppressing the fact of collec'ing the service char-
ges in respect of the computers sold through the dum-
my unit. The service charges included the charges on
account of installation and cost of softwares which are
essential for operalion of computers.

The estimated evasion of duty ik the past five years is
approximately Rs, 3.32 crores.”

48. The Committee desired to know if the provisions of MRTP
Act would be attracted in case the cigareites were supplied by a manu-
facturer only to the wholesaler. In a written note the Ministry of
Fin.ance (Department of Revenue) have furnished a copy of the
advice of the Ministry of Law which is annexed as Appendix (V).
The Ministry of Law have interalic expressed the view that “it
wou{dappeartobedmculttoholdﬁmtﬂwprovisionsoftbeActam
applicable to the cases of dealerslip agreemenit befween the manu-
facturers who supply cigarettes and the wholesellers under the dealer-
ship agreement of the type mentioned above.”
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49. The Committee wanted to know the facts of the case llmgh
lighted by Audit in sub-para 3 of the Audit Paragraph. . 19 a written
note the Ministry of Finance (Department of Revenue) have furnish-
ed the following information:

.

* “The facts of the case are that M/s. Bombay Oxygen Corpora-
tion Ltd. manufacture oxygen gas falling under
" T.I. 14H of the Central Excise Tariff, in their plant at
Kalwa (Thane). This plant is situated on a piece of
land given free of charge by M/s. Mukand Iron &
Steel Works L:d. in their stee]l Mil}j compound in terms
of an agreement entered into between them. Under this
agreement, M/s. Bombay Oxygen Corporation Ltd. are
obliged to meet the entire requirement of oxygen of
M/s. Mukund Iron & Steel Works Ltd. and it is only
after meeting such requirement, the surplus quantity of
oxygen gas if any, can be sold to other cofisumers (About
95 per cent of the oxygen gas produced by M/s. Bombay
Oxygen Corporation Ltd. is supplied to M/s, Mukund
Iron & Steel Works Lid. and 5 per cent supplied to cer-
tain consumers). M/s. Bombay Oxygen Corporation
Ltd. would sell this gas to M/s. Mukund Iron & Stee)
Works Ltd. at the DGS&D rate contract price. In case
they (M/s, Bombay Oxygen Corporation Ltd.) are not
on the rate contract list, then the rate applicable would
be mutually agreed upon between them.”

50. Asked to elucidate in regard to the pointed raised by Audit
that the price was not the sole consideration in respect of sale of
Oxygen by Bombay Oxygen to Mukund Iron & Steel Company, the
Member (Excise) explained during evidence: '

“The main point is that because of the fand being given free
for erecting the plant by the Bombay Oxygen, the price
at which the Bombay Oxygen sold it to Mukund Iron &
Steel Company does not conform to Section 4(1)(a) of
the Act. Price is not the sole consideration and,
therefore, the quantification should be made with refer-

~ence to the land available free. This is the substance
of the point. Please see Section 4(1)(2). From the
data point of view, all the conditions are satisfied except
for the fact that price is not the sole consideration. The
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fact that land. has been glven ipso facto does not make
it a special consxderahon unless Department could prove
fhat because of this, there is depresslon in prices. This
‘applies to Mukund Tron & Steel Company”.

-

51. The Committee wanted to know the provisions of Section
4(1)(a) and the reasons which led the Department to take the view
that the prices could not be influénced by the indirect consideration
of providing rent free land when the agreement between Mukund Iron
& Bombay Oxygen provided that the price of oxygen was to be fixed
as per mutual agreement. The Ministry of Finance (Department of
Revenue) have in a written not einformed as under:

“According to provisions of Section 4(1)(a) the value for
assessment is the normal price of the goods that is to say
the price at which such goods are ordinarily sold to a
buyer in the case of wholesale trade for dehvery at The
time and place of removal, where the buyer iS not a re-
lated person and the price is the sole consideration for
sale. Recourse to the provisions of Section (1) (b)
would be made only where the normal price of such
goods is not ascertainable. The ‘prices charged by
Bombay Oxygen Kalwe from Messrs Mukund Iron &
Steel Works, during ‘he years from 1979 to 1982 were
found to be the normal prices as the sale was between
principal to principal who are not rclated persons and
the price was the sole consideration for sale. In the
absence «f any evidence to show that the prices charged
were depressed on accoun® of rent free land provided to
Bombay Oxygen the contracted prices were acceptable
as normal prices in the case.”

52. The Committee desired to know the aciual figures of year-
wise production of oxygen of Bombay Oxygen Company for the last
5 years and the quantity supplied to Mukund Iron & others. In a
written note the Ministry of Finance (Deptt. of Révenue) have in-
formed as under

“Year-wise production of ‘oxygen by the Bombay Oxygen
Corporation set up within the premises of Messrs Mukund
Iron & Stegl Co. and supplies made to Messrs Mukund
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Iron and other compahies during the last 5 years is givén
‘below: .

o gz Gy et
(in cu. mtrs.) (in cu. mtrs.)
1979-80 . . . . 28,96,068 12,383
1980-81 C ... 41,00435 Nil
1981-82 . . . . . 44,68,142 3,596
1982-83 e NA, 15,777
1983-84 . . . . . 25,56,028 9,969

The names of the other Companies are :

N ) i e e et o
S-S = S~ vl Ny R gy

Voo B W

- Messrs Talaja Rolling Mills(I) Ltd.

Messrs Adarsh Industries

Messrs Ramlal Kapoor & Sons

Messts Gupta Seieudifie, Pal Engg. & Fabricators
Messrs G.P. Steel

Messrs Rajesh Trading Co.

Messrs Basaniwal Bros. P. Ltd.

Messrs Special Steel Ltd., Tarapur

Messrs Sarabhai & Sons

Messts Gashiram Gokaichand (Ship breaking yard).

. Messrs Bombay Ispat Udyog

. Messrs Wdiau Metal Traders

. Messrs Choudhary & Co.

. Messrs Shivani Ampoules & Allied Industries
. Messrs Damania Bros.

. Messrs Ramaship Breaker, Bombay
. Messrs Rajeev Ship Breaking Yard

. Messrs Xcitisteel Corporation

. Messtrs Sharma & Co.

. Messrs Vishwanath Gupta & Co.

. Messrs Usmania Bros., Darukhana
. Messrs Maharashtra Gas Co.,
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.. -53. Enquired in negafd to the rate at which oxygen was sold by
Bombay ‘Oxygen to Mukund Iron & others, the Member (Excise)

replies during evidence:

“Bombay Oxygen sold it to Mukund at the rate of Rs, 280/-
or s0o. They also sold to others at the price of
Rs. 279-—289 and at Rs. 236—240, to two different par-
ties. One is Zenith Steel and another is Mahendra Ugine,

To Mukund Iron & Steel Company it is sold at the rate
of Rs. 280/.”.
© 54, Subsequently in a written note the Ministry of Finance
(Department of Revenue) have furnished the following information
in regard to the price charged by Bombay Oxygen from Mukund
Iron & others during the last 5 years:

(Prices represent sales made in Cylinders)

Year Price charged from  Price c}mrgad from Remarks
Mukund Iron & others
Steel
(per 100 cu. mtrs.) (per 100 c. mtrs.)
~ Ras. Rs, Rs,
1979-80 . 270 " From 300 to 425 Prices shown for
third partners  are

" 300 to 425 for destination and

!Ml 2.
b include the cost of
198-82 275 ¥ 490 to 550° mmportmon u
to gut dr:i
1982-83 279 to 2 ¥ 475 to 575 not
" % clum any deduc-
198384 312 to 218 " 445 to 500 tion towards cost
of transportation.”

55. The Committec wanted to know the other Units of Bombay
Oxygen located in Bombay, the prices charged by thém on their
production and how these compared with the price charged by fhe
Unit located within the premises of Mukand Iron. In a written note,
the Ministry of Finamte (Deptt, of Revenue) have informed as
under :

“Bombay Oxygen Corporation Ltd., are reported to have
three oxygen manufacturing units in Bombay including
the one in Mukand Plant in Kalwe. The others are
located in Mahendra Ugine Plant in Khapoli and another
in Mulund. Bombay Oxygen, Khapoli, had charged a
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uniform rate of Rs. 236/- per 100 cu.m, from Mahen-
dra Ugine, Khapoli, during the period from.1979-80 to

- 1982-83. While the prices charged by Mulund plant

of Bombay Oxygen from Mukund fron & Steel, Kalwe
per 100 cu. metre were Rs. 253/- in 1979-80, Rs, 350/-
in 1980-81 Rs, 366/- in 1981-82 and Rs. 376 to 397
in 1982-83. The dieffrence in prices charged by the
Kalwe plant and Mulund plant is reported to be on
account (1) almost the entire supply of oxygen gas from
Kalwe Plant is supplied to Mukund, from Mulund plant,
(2) cost of transpor:ation between Mulund to Kalwe is
much more than the cost involved in supplying within
the factory and (3) Quick turnover of cylinders within
the Kalwe plant. In comparison, the prices charged by
Bombay Oxygen from other industrial purchasers during
the recent years is given below:

Name of the manufacturer Name maf purchaser Price per
100 ¢. mutrs.
Rs.
’Izombay Oxygen, Khapoli Zenith Steel, Khapoli 240
! Bombay Oxygen, Khapoli Mukund Iron & Steel Works, 37622
we
LBombay Oxygen, Khapoli Mul;(u;ih Iron & Steel Works, 299° 86
Bombay Oxygen, Mulund Muiu:rdia Iron & Steel Works 279 22
eom
Bombay Oxygen, Mulund Mu!lé\;lnd Iron & Steel Works 365° 58
we

In addition, Bombay Oxygen, Khapoli charged prices ranging

from Rs. 350-440 in 1980-81, Rs, 500-550 in 1981-82,
Rs. 475-600 in 1982-83, from other buyers. Similarly,
Bombay Oxygen, Mulund is reported to have charged
prices ranging from Rs. 217-460 in 1979-80, Rs. 217-570
in 1980-81, Rs. 262-700 in 1981-82 and Rs. 275-750
in 1982-83 from other buyers. It would thus be observ-
ed that while the price for this commodity shows consi-
derable fluctuations -the prices charged by units of Bom-
bay Oxygen Corporation, Thane from its various pur-
chasers in the same class compares favourable with the
prices charged by the units of Bombay Oxygen, Kalwe
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from Mukuad Iron & Steel Works, Kalwe (the unit
located within the premuses of Mukund Ifon & Sieel:
Works.) The prices quoed represent the prices of
oxygen sold in cylinders for purposes of comparisons.”

56. The Committee wanted to know the names of other units like
Mukund Iron who had provided land for the Jocation of gas producing
companies within their premises and how the price charged by such -
gas compames from the firm which provided the land compared with
the prices charged from other Companies. In a written note, the

Ministry of Finance (Department of Revenue) have furnished the
following information :

“According tc the information available with this Ministry,
there are two other units in the country producing oxy-
gen gas who have been provided land for the location of

their gas producing plant within the premises of another
manufacturer for the guaranteed supplies of gas, viz,
Bombay Oxygen, Khapoh in the premises of Messrs
Mahendra Ugine, Khapoli and Indian Oxygen Ltd. in
the premises of Messrs Tisco Ltd., Jamshedpur. The
price charged by Bombay Oxygen Khapoli from Mahen-
dra Ugine . (incylinders) was Rs. 236/- per 100 cu. mtrs.
uniformally in the year 1979-80 to 1982-83, while Messrs
Indian Oxygen Supplied oxygen gas to Tisco ILtd.,
Jamshedpur in cylinders @ Rs. 120 per 100 cu. mtrs, for
the pericd from 1879-80 to 1981-82. This company also
supplied small quantities of oxygen gas during this period
to other purchasers i.. Messrs Telco Lid., Jamshedpur
@ Rs. 120/-, Messrs Indian Tube Co., Jamshedpur
@ Rs. 120/- (both from Tata group of Industries) and
Messrs Hindustan Copper Ltd., Ghatshila @ Rs, 179.17
to 199.17 in 1979-80, Rs. 212.17 to Rs. 232.87 in
1980-81 and Rs. 238.88 to Rs. 251.81 in 1981-82
(This rate corresponds to the DGS&D rate contract).”

~57. The Committee wanted to know whether the cost 6f manu-
facturing gas could vary from factory to factpry. In reply. the
Chairman, CBEC stated during evidence :

“It can. With my little knowledge of pricing policy of
these companies, I would say that they have to go by
the cost of production in a particular factory. In a
particular factory, the labour may be cheaper. Also
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you have to take into account the other Pactors, wh.ether’
the price was for gas alone or it inciuded the cylinder
also, whether it incinded any freight element. Suppose
some purchaser is at a distance from the factory then
there is the element of transport, and so on.”

58. According to Audit the Department had issued a show cause
notice to Bombay Oxygen which was subsequently withdrawn. Ask-
ed for the details and reasons therefor, the Ministry of Finance (De-
partment of Revenue) have in a written note informed as under:—

“On receipt of the Audit cbjection, a show cause notice, pro-
posing enhancement of the assessable value-and for re-
covering the differential duty involved was issued to M/s.
Bombay Oxygen Corporation Ltd. But as a result of
subsequent investigation, the Assistant Collector came
to the conclusion that the price charged by Messrs Bom-
bay Oxygen Corporation for supply of oxygen to Messrs
Mukund Iron in their factory compound did not become
tainted simply because rent free accommodation was
provided for erecting their plant. The Assistant Collec-
tor found that the price charged by Messrs Bombay
Oxygen from Messrs Mukund Iron & Steel at Kalwa was

_in Tact comparatively higher than the price charged for
the same unit of oxygen gas produced at other places of
their plants at Mulund & Khapoli. In his adjudication
order dated 7.2.1983, the Assistant Collector held that
the agreement between Messrs Bombay Oxygen and
Messrs Mukund Iron did not contain any clause or pro-
vision which indicated that the transaction between them
was either extra commercial of that some special conside-
ration other than purely commercial had been shown to
the supplier so as to reach a conclusion that the price
charged by the supplier i.e. Messrs Bombay Oxygen
from the buyer Messrs Mukund Iron was not a (normal)
price under Section 4 of the Central Excise & Salt Act,
1944. 1t is stated that by providing rent free accom-
modation to Messrs Bombay Oxygen it was they i.e.
Messrs Mukund Iron & Steel who stood to gain more both
on a short term and Jong term basis. The manufactur-
ing activities of Messrs Mukund who were engaged in the
production of Iron X Steel Products were normally car-
ried on round the clock and for these operations they
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required regular and uniterrupted supply of oxygen gas.
There could be no better way to ensure such cons:ant,
continuous and regular flow of oxygen, than to have an
agreement by which they had the oxygen plant within
their factory compound itself which apart from ensuring
speedy and continuous supply of oxygen badly needed
for their steel Mill would also’ drastically cut down the
cost of transportation of oxygen gas in cylinders if they
were to procure the same from a distance.

That Messrs Mukund Iron & Steel Works could be treated as
a special or separate class is not disputed in gs much as
95 per cent of the total supply of oxygen was made from
Messrs Bombay Oxygen to Messrs Mukund Iron & Steel
Works. It has been further held by the Assistant Col-
lector that the price charged for the supplies made to
Messrs Mukund Iron was not a tain‘ed one and was not
influenced by any such considerations as the same would
be established by the fact that clause 16 of the agreement
between the parties (which stipulated what price should
be charged), stated that the DGS&D rate contract price

~ would be the price applicable to the suuply of oxygen
made to them and that only if the suppher is not borne
on the DGS&D rate contract list, the price will be deter-
mined mutually between the suplier and the buyre.

Finally the Assistant Collector observed that during the rele-
vant period Messrs Bombay Oxygen had charged the
same price (as they had charged M/s;"Mukund Iron)
from other customers (steel mills) also in respect of
supplies effected from their oxygen plants at Mulind
and Khapoli. The price chatged was thus comparable
to the supplies effected to other buyers from other plants,

In view of the above facts the show cause notice was with-
drawn by the Assistant Collector.” :

$9. Pnquired whether the order of the Asstt. Collector was re-
viewed either by the Collector or Appellate Collector. The Member
(Excise) stated during evidence :
“Tt was reviewed by the Collector. He did not find any evi-
dence to conclude that there was a special consideration.
So he has also droped the case.”
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60. The Commuvtee desired to know fhe reasons for the with-
drawal of the notice since the Department cowid retuse to accept the
price if it found that it was depressed one in cases where purchaser
and the supplier stipulated in their agreement for the mutual settle-
ment of the price. In reply, the witness stated:

“Clause 16 of the agreement provides two parameters. One
is that if there is a DGS&D contract, they should be sup-
plied. If it is not available, then that should be a mu-
tually agreed price. Since here there is no DGS&D
contract, that question does not arise. Then the mutual
agreement comes and we have to see whether the agree-
ment has any taint because of the fact of the land being
available free. That is what the adjudicating authority
had to do—whether there was any depression in the price.

. For that only he went into a comparison with the prices
at which the same supplier is giving and at the prices
other suppliers are giving and whether there i{s any de-
pression in prices. Since he came to the conclusion that
there is no depression is price, he withdraw the notice.”

61. Enquired as to why the Department at all issued the notice
when they were aware that the agreement provided for the mutual °
settlement of the sale price. In reply ‘the witness stated during
evidence:

“As soon as the audit pacagraph came, with a view to safe-
guard the revenue and the time limit will apply, first the
notice was issued so that we can have advantage of the
arguments of the opposite side also so that a quasi judi-

cial decision can be taken.”

62. The Committee desired to know whether the Department was
armed with the power to prohibit the sale by the manufacturer of
his production which was saleable for Rs. 100/-at Rs. 50/-. In
reply the Chairman, CBEC stated during the evidence:—

“As an Excise Officer, I have no power to prohibit any sale
at a particular price. That is not part of my function,
nor do I have any power to do it. I only see whether
*he basis on which the duty has to be levied is correct
or not. I do not have any regulatory functions. Here
‘in this case, two persons acting differently ‘according to
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their Judgemcnt came to the conclusmn that the price
was accep.able.” :

63. Enquired if the difference in the two prices quoted for
Mukund Iron and other buyers could not be treated as consideration
and computed in terms of money for levy of duty on that basis, the
witness explained during evidence: :

“With great respect, I cannot agree for a simple reason. If
in principle we concede that the price charged by Bombay
Oxygen to Mukund Iron is not the sole consideration,
then Rule 5 does give me a power and equip me to
determine and find the monetary value of whatever
intangible consideration is flowing from Mukund Iron to
Bombay Oxygen. But the monetary formula will not
be that simple. The criticism here is about the benefit
that Mukund Iron is deriving by providing rent free
accommodation to Bombay Oxygen. I am talking of
the fact regarding rent free accommodation provided by
Mukund to Bombay Oxygen. I am collecting the facts
myself to make a monetary evaluation and find out the
quantitative money value of that component of the
facility which is attributable ‘o the goods which can be
in the nature of consideration indirectly flowing from
Mukund to Bombay Oxygen. This will be exercised.”

64. Subsequently in a written note the Ministry of Finance (De-
partment of Revenue) have intimated as under:

“The matter relating to the approval of assessable value for
Bombay Oxygen Plant at Kalwe during 1979.80 to 1981-
82 was re-examined by this Ministry in consultation
with the juridictional Collector of Central Excise,
Bombvay. The approved prices were examined with
reference to the comparable prices of oxygen gas manu-
factured and sold in this region during the period of
audit obejction. Cost data of oxygen gas produced by
the plant of Bombay Oxygen Gas Corporation, Thane,
the comparative quantities of oxygen sold to Messrs
Mukund Tron & Steel Works, Kalwe and other pur-
chasers and other allied tactors, to determine if there
was any depression in the prices on account of free supply
of land. The Ministry, after such examination would



39

like to reiterate its earlier view, submiited before the
Public Accounts Committee during the oral evidenee on
13-9-1984, that the prices approved in this case were
correct and in accordance with the requirements of
Cen'ral Excise Law.”

65. The Committee desired to know that but for the provision of

the land which was very costly, the costs would have been very high.
In reply the witness stated in evidence:

“In the concep.ual term, there is no difference. There is a
benefit accruing to Bombay Oxygen by reasons of the
land being made available without rent.”

66. The Committee observe that Section 4 of the Central Excise
and Salt Act, 1944, provides that where duty is chargeable on exciss-
ble goods with refcrence (o their value, such value shall be the price
at which such goeds are ordinarily sold in the course of wholesale
{rade. Where such goods are sold, at different prices to different class
of buyers (not being related persens), each such price shall be deemed
to be the price charged in the course of wholsale trade. Where price
is not the sole consideration, the value of goods shall be based on the
aggregate of such price and the amount of money value of any addi-
tional consideration flowing directly or indirectly from the buyer to

the assessec as per provisions of Rule 5§ of the Central Excise (Valna-
tion) Rules, 1978,

#7. Mis. Golden Tobacco Co. obtained security depesit from
the wholesale buyers according to the standard terms and conditions
of, kusiness with them. The Company reserved the right to vary the
amount of such security deposit from time to time, Tt paid interest
(@ 3 per cent per annum or at such rates as was to be decided . by it
from time to time, However the Company charged imtcrest (@ 18 per
cent on the sales made to the wholesale buyers on credit. Likewise
Mis. Godfrey Phillip (India) Ltd. recovered securitv deposits from
the dealers according to the conditions of sale of their cioarettes but
no interest was paid by them on such deposits, Mis. Indian Tobacco Co.

Ltd., also asked for security deposit from jts customers on which it
paxd no interest at ali,

68..M|s. Golden Tobacco Co. Ltd. obtained a securltv deposit
anounting to Rs. 14.76 creres in the vear 197980, Rs. 17.51 crores
in 1980-81. Rz, 19.00 crores in 1981-82 and Rs. 24.38 crores in
1982-83 against a total subscribed capital of Rs, S crores only in all
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these years. M|s, Godfrey Phillips Ltd. recovered security deposity to
the tune of Rs. 12.73 crores in the year 1980, Rs. 14.42 crores in -
the year 1981, Rs. 24.77 crores in 1982 and Rs, 24.89 crores in
1983 against a subscribed capital of Rs. 2.64 croreg in the years 1980,
and of Rs. 2.90 crores in the years 1981, 1982 and 1983. Ms, LT.C.
Ltd, received security deposit of Rs. 23.13 crores in the year 1980-81
- and 11.31 crores in the year 1981-82 against a share capitaj of Rs.
27.28 crores for both these years. | .

69. The Commitice find that the aforesaid companies have been
obtaining security deposits from their wholesale buyers which were
interest free or were bearing a very low rate of interest. The utilisation
of such deposits as their working capital for manufacturing and trad-
ing activity have thus indirectly led to depression on account of the
cost of manufacture of cigarettes on which duty is leviable. The manu-
facturers thereby derived cxtra indirect benefit due to umderassess-
ment of the cost of manufacture. The Department have however argued
that security dcposits are obtained trom the buyers only as an assur-
ance towards taxmmg defivery of goods for marketing and to save the
Company from any loss resulting by their not lifting the goods. They
have further contended that the practice of taking deposits is in exist-
ence even in case of goods which are not excisable, However the
Committee find that the cigarette companies have obtained deposits
which far exceeded their capital in certain cases and cannot obviously
be treated simply as earnest money, Prima facie it contributed to-
wards working capital which was used to finance production and sale
of cigarettes at depressed prices. The Committee therefore find force
in the Awdit view that the supply of such dposits without interest
or at low rates of interest can be treated as additional consideration
which should be included in the value of the cigarettes for purposes
of assessment under Rule 5 of the Central Excise (Valuation) Rules.
The Committee accordingly desire the Department to examine the
matter in depth and take necessary action in this regard so that the
Companies are prevented from reaping undue benefits at the cost of
National Exchequer consequent on underassessment on account of the

depressed prices of cigaretees.

70. The Cemmittee find that Mls, Golden Tohacco Co. started a
new security deposit scheme after the Budeet of 1979, Under this
scheme the buvers were asked to build the new sqenrity deposiix from
pavments made bv them sgainst the invoices of cigarettes cunolied by
the Companv with the resnlt that security devnsit amount went wp
creating corresnonding outctandines in the cnvmlv accommt of whale
sale buyers. The Company paid interest @ 6 pér cent. on credit
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balsace of the schemie so built on quarterly basis by way of credit
notes. The Company however charged interest 18 per cent from
wholesalers on outstandings in supply from them every month by
way of debit notes. The debit notes were not for the differential in
prices but for diffcrential in interest rates, This system appears to
have been started by the Company with a view to recover amount at
some fixed ‘rates in order to make extra margin of profit from the
wholesale buyers. The Committee are surprised at the modus operandi -
adopted by the Company about which the Government have informed
that a show cause notice for short levy of Rs. 28.93 crores has been
issued and the matter is under investigation. The Committee would
like to be apprised of the final outcome and also of the measures taken
to plug the loopholes taken advantage of by the Company to defraud
the National Exchcquer,

71. The Comniittee would alsg like to be informed if the income
so derived by the Company was shown in their tax retnrns and duly
taxed by the Department,

72.The Commiittee find that employees in various establish-
ments and concerns are advanced loans by their employers for the
purpose of building a house or purchasing a site or a house or for
purchasing a motor car and either no interest is charged by the
emplayer on the amount of such loans or interest is charged at a rate
lower than the specified rate of interest. According to Income Tax
Act provision in force upto 30-4-1985 either the interést at the rate
specified by the .Government .on the interest free loan or .the
difference between the rate so specified and the actual lower rate
charged by the employer on the loan was treated as income of the em-
ployee and taxed accordingly. The Committee therefore recommend
that in order to deter the Cigarette Companies from obtaining deposits
either without interest or at very low rates an identical provision may
be made in the Income Tax Act whereby the intérest payable by the
Cigarette Companies on the interest free deporits at the specified rate
or the difference between the specified rates of interest and the actual
ratesofmlerestpandbythemnsﬂutedasincmneoftheCompanm
and taxed under the Act.

73. The Committee find that manufacturers of cars, scooters etc.
are realising a portion of a price of the product as advance deposits
from the Customers. The Ministry of Industry has preseribed cer-
tain guidelines in regard to the utilisation of such deposits which
inter-alia require that—

(1) Not less than fifty per cent of the deposit received shoald
be deposited with the nationalised banks/public sector or
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- financial _institutionslpublic sector  undertakings/Unit
Trust of India and Housing Development Finance Cor-
paration, o

(2) The balance amount could bel utilised by the Company as
its working capital or for deposits with private sector
Companies. However, deposit with the private sector will
not be more than twenty five per cent of the total deposits
received by the Company.

(3) The minimum interest payable on the deposits should be
seven per cent per annum compounded annually,

74. It is surprising that the aforesaid guidelines were laid down
by the Ministry of Industry sometime in the year 1984 and the
Ministry of Finance (Department of Revenue)) has not considered it
expedient so far to prescribe gu’delines on similar lines in respect of
the deposits obtained by the Cigarette Companies. The Committee .
feel that such guidelines are very essential to act as a deterent to the
Companies from obtain’‘ng deposits eithex without interest’or on
payment at very low rates of interest and recommend the Ministry
of Finance (Department of Revenue) now to move swiftly in the
matter and have the necessary guidelines prescribed without any
further loss of t'me.

75, Thel Committee observe that the question whether the accep-
tance of security deposits by cigarette manufacturers either without
interest or on payment of interest at lower rates than the nominal
specified rate constituted an add’tional consideration, was examined
by the Ministry of Law. They had inter alia opined that the sccu-
rity deposit made by the wholesale buyer in such cases m*ght cons-
titute an additional consideration for entering into the dealership
agreement between the manufacturer and the wholesale buyer. They
had however stated that it was only the Department which could
assess and establish whether such additional consideration in terms
of money value had a nexus with the sale price of the exisable goods
thereby necessitating the appl'cability of the provisions of Rule 5 of
the Central Excise (Valuation) Rules 1975. The Committee are sur-
prised that the above advice was given by the Ministry ‘of Law
sometime in the year 1984 but evein after a lapse of more than two
years they have not yet been apprised whether the same was examin-
ed and if so with what results. They would therefore like to be
informed of the outcome of such examination and of the action
taken in the matter.

-
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76. The Committee find that by a notification No. 211/CE issued
on 4-8-1983 the pattern for levy of duty on Cigareties was changed
from 4-8-1983 and is related to the retail ‘sale ptice which eontinues
to be the measure of valuation for assessment evem now. After the
issue of the aforesaid notification the duty structure has been chang-
ed twice by notifications Nos. 160/85.CE dt. 25-3-85 and 201/85-CE dt.
2-9-85 but the declared retail selling price continues to be the basis for
determining the slabs at which excise duty is to be charged. The
duty is levied according to graded rates with reference to thel retail
sale price of Cigarettes—the duty charged increasés corresponding to
the increase in the retail sale price of Cigarettés. The duty is charg-
‘ed on the basis of the retail sale price printed on each packet of
cigarettes. M/s National Tobacco is reported to have adopted a
modus operandi by which the slides of the cigarette packets were
priited in such a skilful manner that the figures may be easily mis-
read e.g. Rs. 1.00 was printed in such a way as to be read as Bs. 1.90.
They paid duty at the lower price of Rs. 1.00 but the cigarettes were
actually sold in retail at the higher rate of Rs. 1.90. Even though
the Department had issued a show cause notice but had failed to
intimate subsequent developments despite repeated reminders with
the result that it has not been posasible for the Committee 1o arrive
at any conclusion, The Committee feel that the resort to such prac-
tice aimed at cheating and defrauding the National Exchequer of
the revenues due should be viewed in all seriousness and desire that
exemplary action should be taken against the company .so as
to serve as a lesson to deter it 'and others from indulging in similar
pract’'ce in future. They would also like the Government to examine
if this practice could be brought within the ambit of cognizable
offence by making, if necessary, suitable provision to that effect in
the Act.

77. The Committee find that retail sale of the packet of cigarettes
at & price higher than the declared printed price amounts to an in-
fringment of the Standards of Weights and Measures (Packed Com-
modities) Rules, 1977 which is being enforced by the State Govern-
ments and the Union Territories. The Committee have been inform-
ed that a number of cases have been booked by thd various State
Governments for the violation of the provisions of the said Rules but
they have yet to be apprised of the action taken in the matter. They
would, therefore, like to be informed of the details of such cases in.
cluding the action taken in each as also of the measures adopted to
deter the traders from adopting similar practices. The Committes
would also Fke to know whether the difference beétween the declared
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grice and higher price charged by the dealer or any wholsaler hes
flowed back to the manufacturer in some form or thd other necessi-
‘tating the application of the Central Excise Law.

78. The Committee find that the concept of ad valorem duty
based on the value of goods had been cremnting enormous difficulties
and trend is now shifting towards accepting “transaction value”
“which has been adopted by 95 percent of the countries in the world.
The “transaction value” is reflected in the invoice and is accepted for
purposes of levy of duty, However, there is no provision to that,
effect in the existing Central Excises Act. In the Committee’s view
it is time that Government examine whether the adoption of that
concept in excise taxation can help in mitigating the d’fficulties now
encountered by the Department or plugging the loopholes taken ad-
vantage of by the unscruplous manufacturers and if so, take neces-
sary steps for the induction of similar concept in our Act. The
Committee would like to be apprised of the review undertaken by
Government in this behalf,

79. The Committe e find that the valuation cells of various Ex-
c’se Collectorates have detected a number of cases involving flow of
indirect benefit from the buyer to the manufacturer. The common
modus operandi of the manufacturers was to enter into written
agreements with the dealers stipulating certain obligations like after
sale service, sales promotion, advertising expenses. The manufac-
turers raised debit notes against dealers or distributors for charges
on these obligations but these fact were suppressed from the Depart-
ment in order to avoid payment of duty on such charges. The duty
was accordingly paid at lower price which was not the sole consi-
deration. The evasion of duty in theke cases ran in the ranges of
Bs. 30 lakhs to 3.32 crores and the Department is going ahead by
issue of show cause notices demanding the d‘fferential amount of
duty evaded. The Committee observed that since the modus operan-
di resorted to in a number of cases is identical or mearly similar
there is some lacunae which makes possible for the manufacturers to
reap undue benefits. They would therefore like the Government to
examine the matter in depth and consider the desirability of intro-
dpcing suitable provision in the Rules or the Act whereby resort to
such practices is eliminated.

New Devrui; E. AYYAPU REDDY,
April 28, 1986 Chairman,
Vaisakha 6, 1908(S) Public Accounts Committee.




APPENDIX 1
(Para 23)

Ministry of Law
Department >f Legal Affairs
Advice (B) Section

o e L
The question for consideration is whether acceptance of depo-
sits at lower rates of interest and utilisation of such deposits as work-
ing capital by the manufacturers could be considered as an additio-
nal consideration and accordingly, whether the value for assessment
purposes could be enhanced in terms of Rule 5 of the Central
Excise (Valuation) Rules, 1975. )
[
2. Proviso (i) under sub-section (1) of section 4 of the Central‘P
Excises and Salt Act, 1944 provides that where, in accordance with
the normal practice of the wholesale trade, goods are sold by the
assessee at different prices to different classes of buyers (not being
related persons), each such price shall, subject to the existence of
the other circumstances specified in clause (a), be deemed to be the
normal prices of such goods in relation to each such class of buyers.
Rule 5 of the Rules provides that where the excisable goods are sold
in circumstances specified in clause (a) of sub-section (i) of Section
4, except that the price is not the sole consideration, the value of
such goods shall be bases on the aggregate of such price and the
amount of the money value of any additional consideration flowing

directly or indirectly from the buver to the assessee.

3. In para 2.13 of the CA&G's Report for the year 1982-83, the
Audit had pointed out certain instances where manufacturers of
products like cigarettes, motorcars. scooters, etc., accept from the
whole sale buyers or from the consumers certain fixed sums as depo-
sits. In many cases, no interest is paid on these deposits and when
it is paid, it is paid at a lower level of six per cent or twelve per cent.
These amounts are being utilised by the manufacturers as part of
their working capital. According to the trade practice, it appears
that acceptance of security deposits may be a pre-condition for be-
coming a wholesale dealer. Audit has referred to two instances

15
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where such deposits are received by manufacturers in accordance
with the conditions for sale.

4. The matter was referred to us earlier by the Department for
advice. The note dated 25.7.1984 recorded by us will be found
at Flag ‘C’. It was pointed out in our note that there is no authori-
tative pronouncement of the Supreme Court as to whether the accep-
tance of such security deposits by the manufacturers would constitute
an additional consideration. It was further pointed out that until
such a decision is available, it would be advisable to proceed on the
basis that the acceptance of such deposits would constitute additional
consideration. In this cortext, reference was also made to the deci-
sion of the Supreme Court in Punjab Distilling Industries vs. Income
Tax Commissioner (AIR 1959 S.C. 346) and in Union of India
vs. Bombay Tyre International Ltd. (AIR 1984 S.C. 420 at 436 &
440), '

5. The Department has sought a re-examination of the matter.
In the meanwhile the public Accounts Commiitee has also taken the
evidence of the officers of the Department on para 2.13 of the C&CA’s
Report. During the meeting of the PAC, the officers of the Depart-
ment expressed the view that the differential interest at the hands of
the manufacturers has no nexus or link with the sale price. Whatever
be the differentia] interest. the price charged by the manufacturer is
the same. However, ‘if it is found in any case that the additional
consideration has nexus with the sale price, the matter will be re-
viewed .

6. In our previous note, reference was made to the decision of the
Sup..reme Court in Punjab Distilling Industries case only by way
of analogy. In that case, the assesse’s trade consisted in selling in
bottles liquor produced in its distillery to wholesellers. The asses-
see took from these wholeseller the price of the liquor, a certain sum
fixed by the Government as price of the bottles in which the Tiquor
was supplied and a further sum described as security deposits for the
return of the bottles. The moneys taken as price of the bottles were
returned as and when the bottles were returned. ‘The moneys des-
cribed as security deposits were also returned as and when the bottles
were returned. It was held that the consideration for the sale was
constituted by several amounts respectively called “the price of the
liquor”, “the price of the bottles and the security deposits”. The
amount which was called security deposit was acually a part of the
consideration for the sale and, therefore. part of the price of what
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was sowld.‘ ‘T,hg Court further dbgerved that the moneys towards

security deposits when paid were the moneys of the asscssce and where
thereafter in no sense the moneys of the persons who paid them.

7. In the case of Bombay Tyre International Ltd. the Supreme
Court observed, inter alia, that under section (4)1 of the Central
Excises and Salt Act, the Revenue is empowered to determine the
true value of the excisable article, after taking into account any coy-
cession shown to a special or favoured buyer because of extra com-
mercial considerations, in order that the price be ascertained only on
the basis that it is a transaction at arm’s length. TIn every such case,
it will be for the Revenue to determine on the evidence before it
whether the transaction is one where extra commercial considerations
have entered and if so, what should be the price to be taken as the
value of the excisable article for the purposes of excise duty.

8. In the present refetring note, it has been pointed out that the
nexus that is observable between the security deposits and the indivi-
dual transaction as in the Punjab Distilling Industries case is not so
obviously seen in respect of all the cases covered by para 2.13 of the
C&AG’s Report .

9. The security deposit made by the wholesale buyer in these
cases might constitute an additional consideration for entering into
the dealership agreement between the manufacturer and the wholesale
buyer. It will be for the Department to establish that such additional
consideration has a nexus with the sale price of the excisable goods.
The Department also should be in a position to determine the amount
of the money value of such additional consideration. If there is no
such dexus or if the Department is not in a position to determine the
money value of the additional consideration, the provisions of Rule 5

of the Central Excise (Valuation) Rules, 1975 would not be appli-
cable. ~

10. As the reference has arisen out of an Audit para and the
matter has been discussed by the Public Accounts Committee on
13.9.1984, Law Secretary also may kindly see.



Sd/-
(P. K. KARTHA)
27-9-84
Iliegible.
Sd/- 28.9.84

Ministry of Finance (Deptt. of Revenue)
(Shri T. S. Swaminathan, Addl. Secry.

Dy. No. 23653/84,
date 29.9.84.



* APPENDIX II
(Para 25)

Guidelines for Deployment of Funds Taken by the Companies as
Advance for Booking of Vehicles:

The question of automotive manufacturers accepting deposits as
advance for booking of vehicles has been engaging attention of the
‘Government for some time. While these advances may be essentially
in the nature of a Civil contract. It is not unusual for the depositors
to expect a reasonable return in the form of interest and seek re-
assurance about their deposits even through Government intervention.
It is, therefore, essential that amounts received from depositors are
deployed in a manner which would enable the company to make
prompt refunds of the principal amount alongwith the interest, With
a view to maintaining adequate security of depositors money, Gov-
ernment have considered it desirable to prescribe the following
guidelines:

{

1. Not less than fifty percent of the deposits received should
be deposited with nationalised banks/public sector finan-
cial institutions/public sector undertakings/Unit Trust

of India and Housing Development Finance Corporation.

2. The balance amount could be utilised by the company as
its working capital or for deposit with private sector
companies. However, deposit with the private sector
will not be more than twenty-five per cent of the total
deposits received by the company.

3. The deployment of funds on the above basis will be re-
latable to the deposits available with the company on
30.6.84 and at the end of each of the subsequent quar-
ter i.e. 30.9.84, 31.12 84 and so on.

2. The minimum interes: payable on the deposits should be
seven percent per annum compounded annually.

3. Government trusts that automobile manufacturers will take
suitable steps for implementation of these guidelines with immediate
effect. The position of deposits and their deployment may kindly be
reported to the Department of Heavy Industry everv quarter i.e.
30.5.84, 30.9.84 and so on. ‘
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APPENDIX III
(Para 32)

Notification No. 211/CE dt. 4,8.1983

In exercise of the powers conferred by sub-rule (1) of rule 8 of
the Central Excise Rules, 1944, read with sub-section (3) of Section
3 of Additional Duties of Excise (Goods of special Importance) Act,
1657 (88 of 1957) and in supersession of the notification of the

 Govt. of India in the Ministry of Finance (Deptt. of Revenue) No.
38/83-Central Excises dated the 1st March, 1983, the Central Govt.
bereéby exempts cigarettes of the description specified in column (1)
of the table below and falling under sub-item II(2) of item No. 4
of the First Schedule to the Central Excises and Salt Act, 1944
(1 of 1944) from so much of the duty of excise leviable thereon under
the said Acts, as is in excess of the amount calculated at the rate
specified in the corresponding entry in column™(2) of the said table:

Provided that the amount of duty, so levied shall be apportioned
in the ratio of 2.75:1.00 between the duty leviable under the Central
Excises and Salt Act, 1944 (1 of 1944), and the Additional Duties
of Excise (Goods of special importance) Act, 7937 (58 of 1957),
respectively. '

TABLE
Description Rate
Cigarettes (being cigarettes r&nd in
of which the adjusted sale price per one )
thousand,
(i) does not exceed rupees fifty. Thirty five rupees per one thousand.

(i) exceeds rupees fifty but does not exce-  Thirty five rupees per onc thousand

ed rupees sixty plus three rupees and fifty paise per

(iti) exceeds rupees sixty, Forty two rupees per one thousand

of five rupess or fraction
thereof in the sale price in
excens- of rupoes
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Explénationé——For the purposes of this notification

(1) “adjusted sale price” in iclation to cach cigarette contained
in a package of cigarettes, means the unit price arrived at by divid-
~ ing the sale price of such package by the number of cigarettes in
such package;

Provided that—

(a) where such cigarettes are packed in packages containing
the same number of cigarettes but the sale prices of such
packages are different, the adjusted sale price in rela-
tion to each such cigarette shall be the unit price arrived
at by dividing the highest of such sale prices by the
number of cigarettes in such package; and

(b) where such cigarettes are packed in packages containing
different number of cigarettes, the unit price for each
such package shall be determined by dividing the sale
price of each such package by the number of cigarettes
therein and the highest of such unit prices shall be the
adjusted sale price in relation to each such cigarette:

(2) “cigarettes packed in packages” means cigarettes which are
packed for retail sale, in packages which—

(a) contain 10 or 20 cigarettes, and

(b) bear a declaration specifying the maximum sale price
thereof as the amount specified in the declaration plus
local taxes only:

(3) “sale price”, in relation to a package of cigarettes. means
the maximum price (excluding of local taxes only) at which such

package may be sold in accordance with the declaration made om
such package.

(F. No. 349/2/82-TRU)



APPENDIX IV
(Para 32)

“TO BE PUBLISHED IN PART II, SECTION 3, SUB-SECTION (i)
OF THE GAZETTE OF INDIA EXTRAORDINARY DATED
25 MARCH, 1985/4, CHAITRA, 1807 (Saka)

GOVERNMENT OF INDIA
MINISTRY OF FINANCE

(Department of Revenue)

NEW DELHI 25TH MARCH, 1985
"4, Chaitra, 1907 (Saka)

NOTIFICATION
No. 100/85-CENTRAL EXCISE

In ezercise of the powers conferred by sub-rule (1) of rule 8 of
the Cenfral Excise Rules, 1944, read with sub-section (3) of section
3 of the Additional Duties of Excise (Goods of Special Importance)
Act, 1957, (58 of 1957) and sub-clause (4) of clause 47 of the
Finance Bill, 1985, which clause has, by virtue of the declaration
made in the said Bill under the Provisional Collection of Taxes Act,
1931 (16 of 1931), the force of law, the Central Government hereby
exempts cigarettes of the description specified in column (1) of the
Table below and falling under sub-item II1(2) of item No, 4 of the
first schedule to the Central Excises and Salt Act, 1944 (1 of 1944),
from so much of the duties of excise leviable under the said Acts and
the special duty of excise leviable under sub-clause (1) of the said
clause, as is in excess of the amount calculated at the rate specified
in corresponding entry in column (2) of the said table:

Provided ihat the amount of duty so levied shall be apportioned
in the ratio of 1.82:0.18:1.00 between the duty leviable under the
Central Excises and Salt Act, 1944 (1 of 1944) the special duty of
excise leviable under sub-clause (1) of clause 47 of the Finance Bill,
1985 and the duty leviable under the Additional Duties of Excise
(Goods of special importance) Act, 1957 (58 of 1957), respectively.
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THE TABLE

Description * Rate

(1) @

Cigarettes (being rottes packed in packages)
garfvhich ad?t;‘;edueprweperom .

(i) does not exceed rupees fifty: Thirty five rupees per one thousand.
(i) exceeds rupees fifty but does not excced Thirty five rupees pcr one thousand
rupees sixty. plus three and fifty paise pes
one tho for every increase of

five or fraction thereof in the
usted sale price in exces of rupees

fif) exceeds rupees but does not exceed F two rupees per one thousand
()mpeeuthreehundred. Hg{qthreempeanndmty five
paise per one for every
increase of rupees five or fraction
thereof in the adjusted sale price in

excess of rupees sixty;
iv) exceeds three hundred but does  Two hundred and thi:ty two  rupees
()notcwe:;per:peaﬁvehundred. per one thousand plus three rupees
and eighty paise pe one thousand

’ for every increase of rupes five or

fraction thereof in the adjusted sal~

price m excess of rupees three hund-
red; and

(v) exceeds rupees five huudred. Three hundred and eighty four rupees
per one thousand ‘plus four rupees
per one thousad for every increase
of rupees five or fraction thereof
in the adjusted sale price in excess of
rupees five hundred.

Explanation:—

For the purposes of this notification

(1) “adjusted sale price™ in relation to each cigaret‘e contained
in a package of cigarettes, means the unit price arrived at by dividing
the sale price of such package is fixed after the date of issue of this
package;

Provided that in the case of cigare‘'tes having a sale price exceed-
ing rupees seventy per thousand, the adjusted sale price in relation
to ecach cigarette contained in a package of cigarettes shall, where
the sale price of such packege is fixed after the date of issne of this
notification, and;
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(a) such sale price is in _excéss of the sale price of a like
package as sold immediately before such date; or

(b) such packages are packed for retail sale Tor the fifst time
only after such date,

mean, the unit price arrived at;

(i) in a case falling under clause (a) by reducing the sale
price by an amount equal to such excess or an amount
calculated at the rate of rupees ten per thousand which-
ever is less, and by dividing the sale price, of such pac-
kage as so reduced by the number of cigarcttes in such
package; and

(ii) in a case falling under clause (b), by reducing the sale
price of such package by an amount calculated at the
rate of rupees ten per thousand, and by dividing the sale
price of such package as so reduced by the number of

cigarettes in such package;

Provided further that where the cigarettes are packed in packages
(whether or not containing the same number of cigarettes) but the
unit prices of the cigarettes in different packages as arrived at in
Accordance with the foregging provisions of this Explanation are
not the same, the adjusted sale price in relation to each cigarette in
every such package shall bz the highest of such prices:

2. “cigarettes packed in packages”, means cigarettes which are’
packed for retail sale, in packages which.

(a) contain 10 or 20 cigarettes, and

(b) bear a declaration specifying the maximum sale price
thereof as the amount specified in the declaration,
plus local taxes only;

(3) “sale price”, in relation to a package of cigarettes, means
the maximum price (exclusive of loca]l taxes only) at which such
packages may be sold in accordance with the declaration made on
such package.

Sd/-
K. S. VENKATAGIRI
UNDER SECRETARY TO THE GOVT. OF INDIA.



APPENDIX V
(Para 32)

TO BE PUBLISHED IN PART 1I, SECTION 3, SUB SECTION (i)
OF THE GAZETTE OF INDIA EXTRAORDINARY DATED
THE 2ND SEPTEMBER 1985

GOVERNMENT OF INDIA
MINISTRY OF FINANCE
DEPARTMENT OF REVENUE
NEW DELHI, the 2nd SEPTEMBER 1985

NOTIFICATION
No. 201/85-Central Excise

In exercise of the powers confurred by sub-rule (1) of rule 8 of
the Central Excise Rules, 1944, read with sub-section (3) of secfion
3 of the Additional Duties of Excise (Goods of Special Importance)
Act, 1957 (58 of 1957). the Central Government héreby exempts
cigarettes of the description specified in column (1) of the table below
and falling under sub-item II(2) of item No. 4 of the first schedule
to the Central Excises and Salt Act, 1944 (1 of 1944) from so much
of the duties of excise leviable under the said acts as is in excess of
the amount calculated at the rate specified in the corresponding entry
in column (2) of the said table:—

Provided that the amount of Juty so levied shall be apportioned
in the ratio of 2:1 between the duty leviable under the Central Excises
and Salt Act, 1944 (1 of 1944) and the duty leviable under the Ad-

ditional Duties of Excise (Goods of special importance) Act, 1957
(58 of 1957) respectively.



TABLE

Description Rate

Cigarettes (being cigarettes packed in packages)
of whmhthcngcbuswd sale price per one thousand.

(i) does not exceed rupeces sixty. Forty two rupees per one t.houma d
i) exoeeds mpeu sixty but does not exceed One hundred and twenty five rupees
) rupees on¢ hundred and seventy. pea one thousand.

ifi) exceeds rupees one hundred and seventy 'fwo hundred and twenty five rupees
( k::;‘d 1es not exceed rupees three hund-  per one thousand,

(iv) exceeds three hundred but does  Four hundred rupees per one
not ex rupees five hundred and thousand; and

{v) exceeds rupees five hundred and fifty. Six hundred  rupees per one thavsand

Explanation: For the purposes of this nouﬁcanon—

(1) “adjusted sale price”, in relation to each cigarette con-
tained in a package of cigarette means the unit price
arrived a: by dividing the sale price of such package by
the number of cigarettes in such package;

Provided that where the cigarettes are packed in packages (whe-
ther or not containing the same number of cigarettes) but the unit
price of the cigarettes in different packages as arrived at in accor-
.dance with the foregoing provision of this Explanation are not the
same, the adjusted sale prce in relation to each cigarettes in every
such package shall be the highest of such prices;

(2) “cigarettes packed in packages” means cigarettes which
are packed for retail sale, in packages which—

(a) contain 10 or 20 cigarettes, and

(b) bear a declaration specifying the maximum sale price
thereof as the amount specified in the declaration, plus
local taxes only

(3) “sale price”, in relation to a package of cigarettes, means
the maximum price (exclusive of local taxes only) at
which such packages may be sold in accordance with
the declaration made on such package.

Sd/-
(K. S. Venkatagiri)

Under Secretary to the Government of India.
F. No. 352/4/84-TRU(Pt.)
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APPENDIX VI

Conclusions/ Recommendations

Conclusions/Recommendations

4

The Committee observe that Section 4 of the Central Excise and
Salt Act, 1949, provides that where duty is chargeable on excisable
goods with reference to their value, such value shall be the price at
which such goods arc ordinarily sold in the course of wholesale
trade. Where such goods are sold, at different prices to different
classes of buyers (not being related persons), each such price shall
be deemed to be the price charged in the course of wholesale trade.
Where price is not the sole consideration, the value of goods shall be
based on the aggregate of such price and the amount of money value
of any additional consideration flowing directly or indirectly from the
buyer to the assessee as per provisions of Rule 5 of the Central Excise
(Valuation) Rules, 1975.

M/s. Golden Tobacco Co. obtained security deposit from the
wholesale buyers according to the standard terms and conditions of

business with them. The Company reserved the right to vary the

amount of such security deposit {rom time to time. Tt paid interest

-



Mo -
Finance
(Deptt. of
Reve nue)

@ 3 per cent per annum or at such rates as was to be decided by 1t
from time to time. However the Company charged interest @ 18
per cent on the sales made to the wholesale buyers on credit. Like-
wise M/s. Godfrey Phillip (India) Ltd. recovered security deposits
from the dealers according to the conditions of sale of their cigarettes
but no interest was paid by them on such deposits.  M/s. Indian
Tobacco Co. Ltd., also asked for security deposit from its customers
on which it paid no interest at all.

M/s. Golden Tobacco Co. ILtd. obtained a security deposit
amounting to Rs. 14.76 crores in the year 1979-80, Rs. 17.51
crores in 1980-81, Rs. 19.00 crores in 1981-82 and Rs. 24.38
crores in 1982-83 against a total subscribed capital of Rs. 5 crores
only in all these years. M/s. Godfrey Phillips Ltd. recovered secu-
rity deposits to the tune of Rs. 12.73 crores in the year 1980, Rs. 14.42
crores in the year 1981, Rs., 24.77 crores in 1982 and Rs. 24.89
crores in 1983 against a subscribed capital of Rs. 2.64 crores in the
years 1980, and of Rs. 2.90 crores in the years 1981, 1982 and
1983. M/s. I.T.C. Ltd. received security deposit of Rs. 23.13
crores in the year 1980-81 and 11.31 crores in the year 1981-82
against a share capital of Rs. 27.28 crores for both these years.
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M/o Finance
(Deptt. of
Revenue)

4

The Committee find that the aforesaid companies have been
obtaining security deposits from their wholesale buyers which were
interest free or were bearing a very low rate of interest. The utilisa-

tion of such deposits as their working capital for manufacturing and

trading activity have thus indirectly led to depression on account of
the cost of manufacture of cigarettes on which duty is leviable. The
manufacturers thereby derive extra indirect benefit due to under
assessment of the cost of manufacture. The Department have how-
ever argued that security deposits are obtained from the buyers only
as an assurance towards taking delivery of goods for marketing and
to save the Company from any loss resulting by their not lifting the
goods. They have further contended that the practice of taking
deposits is in existence even in case of goods which are not excisable.
However the Committee find that the cigarette companies have ob-
tained deposits which far exceeded their capital in certain cases and
cannot obviously be treated simply as earnest money. Prima facie
it contributed towards working capital which was used to finance
production and sale of cigarettes at depressed prices. The Commit-
tee therefore find force in the Audit view that the suppnly of such
deposits without interest or at low rates of interest can be treated as
additional consideration which should be included in the value of
the cigarettes for purposes of assessment under Rule 5 of the Cential
Excise (Valuation) Rules.
Department to examine the matter in depth and take necessary action
in this regard so that.the Companies are prevented from reaping um-

The Committee accordingly desire the-
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due benefits at the cost of National Exchequer consequent on under-
assessment on account of the depressed prices of cigarettes.

The Committee find that M/s. Golden Tobacco Co. started a new
security deposit scheme after the Budget of 1979. Under this
scheme the buyers were asked to build the new security deposits £rom
payments made by them against the invoices of cigarettes supplied

by the Company with the result that security deposit amount went up

creating corresponding outstandings in the supply account of whole-

sale buyers. The Company paid interest @ 6 per cent on credit '

balance of the scheme so built on quarterly basis by way of credit
notes. The Company however charged interest @ 18 per cent from
wholesellers on outstandings in supply from them everv month by
way of debit notes. The debit notes were not for the differential
in prices but for differential in interest rates. This system appears
to have been started by the Company with a view to recover amount
at some fixed rates in order to make ex‘ra margin of profit from the
wholesale buyers. The Committec are surprised at the modus
operandi adopted by the Company about which the Government have
informed that a show cause notice tor short levy of Rs, 28.93 crores
has been issued and the matter is under investigation. The Com-
mittee would like to be aprised of the final outcome and also of the
measures taken to plug the loopholes taken advantage of by the
Company to defraud the National Exchequer.

09
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Mo
fg‘:{;‘éﬁ of + derived by the Company was shown in their tax returns and duly

Revenue) taxed by the Department.

concerns are advanced loans by their employers for the purpose of
building a house or purchasing a site or a house or for purchasing a
motor car and either no interest is charged by the employer on the
amount of such loans or interest is charged at a rate lower than the
specified rate of interest. According to Income Tax Act provision
‘in force upto 30-4-1985 either the interest at the rate specified by the
Government on the interest free loan or the difference between the
rate so specified and the actual lower rate charged by the employer
on the loan was treated as income of the employee and taxed accod-
ingly. The Committee therefore recommend that in order to deter
the Cigarette Companies from obtaining deposits either without
interest or at very low rates, an identical provision may be made in
the Income Tax Act whereby the interest payable by the Cigarette
Companies on the interest free deposits at the specified rate or the
difference between the specified rates of interest and the actual rates

of interest paid by them is treated as income of the Companies apd
taxed under the Act.
M/o

1 The Committee find that manufacturers of cars, scooters etc.
I(?D“‘:};‘t‘;'e o are realising a portion of a price of the product as advance deposits
Revenue) from the Customers. The Ministry of Industry has prescribed certain

The Committee would also like to be informed if the income so

The Committee find that employees in various establishments and

*
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guidelines in rcgard to the utilisation of such deposits which inter-alia
require that—

(1) Not less than fifty percent of the deposit recéived should
be deposited with the nationalised banks/public sector
or financial institutions/public sector undertakings/Unit
trust of India and Housing Development Finance
Corporation.

(2) The balance amount could be utilised by the Company as
its working capital or for deposits with private sector
Companies. However, Deposit with the private sector
will not be more than twenty five percent-of the total
deposits received by the Company.

(3) The minimum interest payable on the deposits should be
seven per cent per annum compounded annually.

9 ¢ 11‘5/0 It is surprising that the aforesaid guidelines were laid down by
(D:i;;:fc of the Ministry of Industry sometime in the year 1984 and the Ministry
Revenuc) of Finance (Department of Revenue) has not considered it expedient

so far to prescribed guidelines on similiar lines in respect of the de-
posits obtained by the Cigarette Companies. The Committee feel
that such guidelines are very essential to act as a deterrent to the Com-
panies from obtaining deposits either without interest or on payment

D
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at every low rates of interest and recommend the Ministry ‘of Finance
(Department of Revenue) now to move swiftly in the matter and
have the necessary guidelines prescribed without any further loss
of time. "

The Committee observe that the question whether the acceptance
of security deposits by cigarette manufacturers either without interest
or on payment of interest at jower rates than the nominal specified
rate constituted an additional conmsideration, was examined by the
Ministry of Law. They had inter alia opined that the security deposit
made by the wholesale buyer in such cases might constitute an addi-
tional consideration for entering into the dealership agreement bet-
ween the manufacturer and the wholesale buyer. They had however
state that it was only the Department which could assess and establish
whether such additional consideration in terms of money value had a
nexus with the sale price of the excisable goods thereby necessitating
the applicability of the provisions of Rule 5 of the Central Excise
(Valuation) Rules 1975. The Committee are surprised that the
above advice was given by the Ministry of Law sometime in the year
1984 but even after a lapse of more than two years they have not

yet been apprised whether the same was examined and if so, with

what results. They would therefore like to be informed of the out-
come of such examination and of the action taken in the matter.

The Committee find that by a notification No, 211/CE issued on

4-8-1983 the pattern for levy of duty on Cigarettes was changed

€9
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from 4-8-1983 and is related to the retail sale price which continues
to be the measure of valuation for assessment even now. After the
issue of the aforesaid notification the duty structure has been changed
twice by notifications Nos. 100/85-CE dt. 25-3-85 201/85-CE dt.
2-9.85 but the declared retail selling price continues to be the basis
for determining the slabs at which excise duty is to be charged. The
duty is levied according to graded rates with reference to the retail
sale price of Cigarette—the duty charged increases corresponding to
the increase in the retail sale price of Cigarettes. The duty is charged
on the basis of the retail sale price printed on each packet of cigarettes.
M|s. National Tobacco is reported to have adopted a mods oper-
andi by which the slides of the cigarette packets were printed in such
a skilful manner that the figures may be easily misread e.g. Rs. 1.00
was printed in such a way as to be read as Rs. 1.90. They paid duty
at the lower price of Rs. 1.00 but the cigarettes were actually sold
in retail at the higher rate of Rs. 1.90. Even though the Depart-
ment had issued a show cause notice but had failed to intimate sub-
sequent developments despite repeated reminders with thz result that

_ it has not been possible for the Committee to arrive at any conclusion.

The Committee feel that the resort to such practice aimed at cheating
and defrauding the National Exchequer of the revenues due should
be viewed in all seriousness and desire that exemplary action should
be taken against the company so as to serve as a lesson to deter it
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and others from indulging in similar practice in future. They would
also like the Government to examine .if this practice covld be brought

within the ambit of cognizable offence by making, if necessary, suit-

able provision to that effect in the Act,

The Committee_find that retail sale of the packet of cngarettes
at a price higher than the declared printed price amounts to an in-
fringement of the Standards of Weights and Measurés (Packed Com-
modities) Rules, 1977 which is being enforced by the State Govern-
ments and the Union Territories. The Committee have been informed
that a number of cases have been booked by the various State Gov-
ernments for the violation of the provisions of the said Rules but they
have yet to be apprised of the action taken in the matter. They would,
therefore, like to be informed of the details of such cases including
the action taken in each as also of the measures adopted to deter the
traders from adopting similar practices. The Committee would also
like to know whether the difference between the declared price and
higher price charged by the ‘dealer or any wholesaler has flowed back
to the manufacturer in some form or the other necessitating  the
application of the Central Excise Law.

The Committee find that the concépt of ad valorem duty based
on the value of goods had been creating enormous difficulties and
trend is now shifting towards accepting “transaction vilue” which has

been adopted by 95 per cent of the countries in the world. The -

“transaction value” is reflected in the invoice and is acceptéd for pur-

9



4

14

79

Mjo
Finance
(Depti. of

Revznue

poses of levy of duty. However there is no provision to that effect
in the existing Central Excises Act. In the Comittee’s View it is
time that Government examine whether the adoption of that concept
in excise taxation can help in mitigating the difficulties now encoun-
tered by the Depirtment or plugging the loopholes taken advantage
of by the unscruplous manufacturers and if so, take necessary steps
for the induction of similar concept in our Act. The Committee

would like to be apprised of the review undertaken by Government
in this behalf.

The Committee find that the valuation cells of various Excise

Collectorates have detected a number of cases involving flow of in-

direct benefit from the buyer to the manufacturer. The common

modus operandi of the manufacturers was to enter into written agrke-

ments with the dealers stipulating certain obligations like affer sale
service, sales promotion, advertising expenses. The manufacturers
raised debit notes against dealers or distributors for charges on these
obligations but these effects were suppressed from the Department
in order to avoid payment of duty on suth charges. The duty was
accordingly paid at lower price which was not the sole consideration.
The evasion of duty in these cases ran in the ranges of Rs. 30 lakhs
to 3.32 crores and the Department is going ahead by issue of show
cause notices demanding the differential amount of duty evaded.
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TheCommitteeobservethatsincerthemddmdperanﬁmi&tadﬁin’

anumberofcasesisidenﬁcalorneadysimﬂarthmismluumi
which makes possible for the manufactarers to reap undue bencfits.
They would therefore like the Government to cxamine the mattét in
depth and consider the desirability of introducing suitable provision
inﬂleRulesortheActwhembyrmtmsuchpracﬁcuilelimﬁahd.
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