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INTRODUCTION 

I, the Chairman of the Public Accounts Commit= as authorif& 
' 

by the Committee, do present on their behalf this T h k Q - F o d  
Report of the Committee on Para 2.13 of the Report of the Comp 
troller & Auditor Gener,al of India for the year 1982-83-Union 
Government (Civil) Indirect Tmes--Union Excise Duties-Price 
not the sole consideration for sale. 

2. The Report of the Comptroller & Auditor General of India 
for the year 1982-83-Union Government (Civil) Volume I-Qdirect 
Taxes, was laid on the Table of the House on the 3rd April, 1984. 

3. In this Report, the Committee have found that certain Ciga- 
rette Companies viz., MIS. Golden Tobacco Co., M/s. Godfrey 
Phillips Co., Indian Tobacco Co, have been obtaining security dep* 
sits from their wholesale buyers which were interest free or were 
bearing a very low rate of interest. The Committee are of the vicw 
that the deposits which far exceeded their capital in certain cases can- 
not obviously be treated simply as earnest modey. Prima £acie, 
these contributed towards working capital which was used to finance 
production and sale of cigarettes at depressed p r im and can be 
treated ,as additional consideration which should be included in the 
value of the cigarettes for purposes of assessment under Rule 5 of 
the Central Excise (Valuation) Rules. The Committee have accor- 
dingly desired the Department to examine the matter in depth and 
take necessary action so that the companies are prevented from reap 
ing undue benefits at the cost of National Exchequer consequent on 
underassessment on account of the depressed prices of cigarettes. 

4. The Committee have pointed out that certain guidelines have 
already been laid down by the Ministry of InduStry in 1984 regard- 
ing utilisation of advance deposits received by manufacturers of cars, 
scooters etc , from customers as a portion of   rice of their products. 
These guidelines require inter-alia depositing not less than 50 per 
cent of such deposits with public financial institutions/undertakings, 
nationalised banks etc. and payment of a minimum of 7 per cent 
interest thereon. The Committoe have recommended that similar 
guidelines need to be laid down in respect of cigantte companies 
also without delay. 



5. The Public Accounts Committee (1984-85) eian6ne.d the 
Audit Paragraph at their sitting held on the 13 th September, 1984 ., 

6. The Public Accounts Committee ( 1985.86) considered and 
& finalised this Report at their sittmg Fie%' Ton 25 April, 1986 based % 

the evidence already taken and written information furnished by the 
Ministry of Finance (Department of Revenue). The Minutes of the 
silting form *Part II of the Report. 
. 7. For reference, f(aci1ity and convenience, the observations and 
recommendations of the Committee have been printed in thick type 
in the body of the Report and have also been reproduced in Appen- 
dix VI .to the Report. 

8. The Committee place on record their appreciation of the com- 
mendable work done by the Public Accounts Committee (1984-85) 
in 'taking evidence and obtaining information for the Report. 

9. The Committee would like to express their thanks to the Officers 
of the Ministry of Finance (Department of Revenue) for the coope- 
ration extended by them in giving information to the Committee. 

10. The Committee also placs on record their appreciation of 
the assistance rendered to them in the matter by the Office of the 
Comptroller and Auditor General of Jndia. 

NEW DELHI; 
April 28, 1986 . --.. --- 
Vaisakha 8 .  1908(S) 

E. AYYAPU REDDY, 
Chairman, 

Public Accounts Committee. 

*Nat,p&tcd. One cydoatyled copy laid on the Table of the H o w  and 5 copirs placed 
Cn the Parliament Library. 



REPORT 
14 udit Paragraph 
Price not the sole consideration for sale 

1. As per Section 4 of the Central Excises and Salt Act, 1944, 
where duty is chargeable on excisable goods with reference to their 
value, such value shall be the price at which such goods are ordinarily 
sold in the course of wholesale trade. Where such goods are sold, 
at different prices to different class of buyers (not being related per- 
sons), each such price shall be deemed to be the price charged in the 
course of wholesale trade. Where price is not the sole considera- 
tion, the value of goods shall be based on the aggregate of such price 
and the amount of money value of any additional consideration 
flowing directly or indirectly from the buyer to the assessee as per 
provisions of Rule 5 of the Central Excise (Valuation) Rules, 1975. 

2. ( i)  A manufacturer of cigarettes recovered security deposits 
from wholesale buyers and allowcd interest at six per cent per annum 
on the deposits. However, on his sales made to the wholesale buyers 
on credit, he was charging interest at eighteen per cent per annum. 
His financial accounts for the year 1979-8@ revealed that the security 
deposits received by him amounted to Rs. 14.76 crores where as the 
amount deposited by him with scheduled banks in fixed deposits 
amounted to only Rs. 1 -05 crores. He therefore, utilioed Rs. 13.71 
crores of deposits received as his working capital for his manufactur- 
ing and trading activity. At the differential interest rate of 12 per 
cent ( 1  8 minus 6), the manufacturer derived indirect additional con- 
sideration of Rs. 1.65 crores from the buyers during the ySar. Since 
deposit was a condition of sale and sale price was nor the sole consi- 
deration, on the additional consideration of Rs. 1 .65 crores also 
excise duty was leviable at the rates of duty leviable on value of 
cigarettes. The failure to add the additional consideration to the 
assessable value had resulted in duty being levied short by about 
Rs. 5 crores per year. 

3. The short levy was pointed out in audit (September 198 1 )  to 
the department which has stated (September 1982) that the matter 
is under examination. 

4. The Ministry of Finance have stated (December 1983) that 
the mattei is under examination. 



5. (ii) A manufacturer of cigarettes recovered interest free 
security deposits from wholesale bujers. His financial accounts for 
the year ending 31 December 1980 revealed interest-free security 
deposits received amounting to Rs. 12.72 crores from his customers- 
in accordance with one of the conditions for the sale of cigarettes. 
The benefit which accrued to the company by way of interest on the 
deposits amounted to Rs, 1.52 crores per year computed at the 
normal rate of interest of 12 per c'ent per annum. 

6 ,  Since the sale price was not the sole consideration and the 
interest on the deposits was an additional consideration which flowed 
indirectly from the buyers to the manufacturer, the assessable value 
was not computed correctly by including this indirect consideration 
received. The mistake in computing the assessable value resulted 
in duty being realised short by Rs. 4.56 crores on clearances made, 
during the year 1980. 

7. On the short levy being pointed out in audit (May 1982) the 
department stated (November 1982) that security deposits are ob- 
tained from the buyers as an assurance towards taking delivery of 
goods for marketing and to save the company from any loss resulbg 
by their not lifting the goods. Hut since the companv utilised the 
interest-free deposits towards its working capital thereby depressing 
the price chargeable to its customers who had perforce to niake th6 
sizeable interest-free deposits, indirect consideration wa(; received as 
per provisions of b e  Act. 

8. The Ministry of Finance have stated (Movember 1983) that 
the matter is under exaii~ination. 

9. (iii) The price of oxygen supplied in cylinders by a manufac- 
turer to a buyer was lower than that charged from other buyers and 
the price was approved by the depailrnent by treating this buyer as 
being in a special class. But thiq buyer had provided the manufac- 
turer .with rent free accommodation for manufacture of the oxygen. 
Even if the buyer was treated as being in a special class, the addi- 
tional consideration flowing indirectly on account of the rent free 
accommodation provided by the buyer to the manufacturer should 
have been taken into account and added to the price befor: m r o v -  
jng the price as the assessable value. Failure to do so resulted in 
duty being ~ a l i s e d  short by Rs. 1,50,028 on clearances made during 
the @hl from April 1979 to January 1982. - 



10. On the mistake being pointed out in Audit (April 1982),. 
the department issued a notice in August 1982 to show caYBL why 
the approved price lists should not be revoked and stated (September 
1982) that the case was under adjudication. 

The Ministry of Finance have stated (November 1983) that the, 
show cause notice has been withdrawn but the reasons for the with- 
drawal have not been stated. 

[Paragraph 2.13 of the Report of the Comptroller and Auditor 
General of India for the year 1982-83, Union Government 
(Civil), Revenue Receipts, Vol. I-Indirect Taxes] 

11. The Committee wanted to know the names of the manufac- 
turers of the products referred to in the Audit Paragraph. In reply 
the Ministry of Finance (Department of Revenue) have stated in a 
written note as under: 

"The concerned manuljacturers in Para 2.13 (i) is MIS. 
Golden Tobacco Co. Bombay, while in Paia 2.13 (ii) 
it is M/s. Godrey Philips India Ltd. Bombay and in 
para 2.13 (iii) it is Bombay Oxygen Corporation Ltd., 
Kalwa, Thane". , 

12. Enquired in regard to the other Cigarette manufacturers who 
are taking security deposits from their buyers and the details of such 
arrangements, the Ministry of Finance (Department of Revenue) 
have in' a note stated us under: 

"The names of cigarette manufacturers known to be taking 
security deposits from their buyers and the details thereof 
are indicated below: - 

(a) Mls. I.T.C. Calcutta 

One of the conditions of sale, as printed on the reverse of 
the invoice of M/s. I.T.C. Ltd. reads as below:- 

"Every customer purchasing goods from the company-shall 
deposit with the company a sum equivalent in valuk to 
15 days of the customer's normal monthly purchases 
to ensure prompt despatch of stocks to the customer 
by the company and also as security (interest h e )  
with payment of price unpaid by the customer. The 
company reserves the right to apply the amount of 



security deposit towards payment of unpaid price or 
any other amounts which may be due by t-stomer 
to the company on any account whatsoever. On 
termination of the selling arrangements with the cus- 
tomer, the company will return the security deposit or 
the balance, if any, remaining after the company has 
deducted/adjusted any amount due to the company by 
the customer on any account whatsoever and this will 
strictly without prejudice to and in addition to the 
company's other rights'. 

In addition M,'s. I.T.C. Ltd. has also selling arrangements 
on annual orders basis with effect from 1st September, 
198 1 . According to their circular this sc'heme is 
purely optional and those wholesale dealers who do 
not wish to place anr?ual orders may continue trading 
with the company es before on the terms and condi- 
tions. The annual crder scheme involves such whole- 
sale dealers giving a security deposit (interest free) to 
the company of 10 per cent of the estimated value of 
the annual order which shall remain in deposit with 
the company until adjusted against the last delivery 
towards the end of the 12 months period of the annual 
order. 

(b)  M .'s. Gdden Tobacco Cornpany Ltd., Bombay 

According to the standard terms and conditions of business 
with the wholesale buyers "Golden Tobacco Company 
reserves the right to a ~ k  security dewsit from the 
wholesale buyers and to vary the amount of such 
security deposits from time to time on its own discre- 
tion. Golden Tobacco Company shall pay interest 
on such security deposit at the rate of 3 per cent 
per annum or such rates as may be decided by Golden 
Tobacco Company from time to time. 

(c) MIS. Naitional Tobacco Co., Calcutta 

In view of a circular dated 15-3-82 issued by M/s. National 
Tobacco Company, the Co. takes security deposits from 
such wholesalers whose off-take of cigarette in terms 
of total value had increased substantially. Initially 
such deposits are for a short period of one year only 
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and the amount of deposit is fixed by the Company 
keeping in view the average or estimated value of off 
take. It is furthpr provided that such deposits wiU bear 
simple interest at 21 per cent p a .  subject to deduc- 
tion of 1 .T.  etc. as applicable and the interest shall 
be paid quarterly." 

(d)  M / s .  Godfrey Philips (India) Ltd. 

Serial No. 4 of the conditions of sale printed on the re- 
verse of the invoice contains the provision regarding 
the payment of deposit and reads as below: 

"Every customer purchasing goods from the company 
shall deposit by way of security (interest free) such 
sum as may be determined in accordance with the 
Company's current policy, keeping in view the extent 
of orders placed and accepted by the Company or for 

any other purpose from time to time. The company 
reserves the right to apply the amount of security de- 
posit towards any dues of the customer payable to the 
Company on any account whatsoever. This security 
will be strictly without prejudice to and in addition to 
the Company's other rights." 

In addition M/s .  Godfrey Philips have also a system of 'annual 
'orders' which would benefit the wholesale dealers in that they would 
get guaranteed supplies and will also get preference in supply of 
their requirements as against other wholesale dealers. According to 
the scheme the "wholesale dealers who desire to place annual orders 
would be required to give a security to the Co'inpany in- support 
thereof, to remain in deposit till :he complete value thereof." The 
circular issued by M/s. Godfrey Philips further clarifies the position 
as below: 

"if any wholesale dealer fails to lift supplies as per the afore- 
said firm order, the Company would be entitled to for- 
feit the security deposit to that extent and the balance 
amount would be refundable to the wholesale dealer 
after deduction of all dues of t h e  Company." The 
Company has also considered request from several whole- 
sale dealers for keeping into consideration the prevailing 
market conditions practice in the trade extendirig credit 
facilities may also be granted to wholesale dealers. This 



facility can only be extended by the Compsy upon\. 
each wholesale dealers giving sufficient- security in this . "' behalf ," 

13.The Ministry of Finance (Department of Revenue) have also 
furnished the following information in respect of the maximum amount 
of security deposits received by various manufacturers from wrole- 
sale buyers alongside the subscribed share capital as well as the short 
and long term loans received from banks and financial institutions 
which was available to each during the year in each of the last 5 

P -- . years: 

J. MIS. I.T.C. Ltd. 

"M/s, I. T. C. have made provision to receive secuiity de- 
posits in their 'cocditions of sale' only from the year 

1980-81 onwards. The position from 1980-81 to 
1982-83 is given below: 

DcpaQib received in Deposit d v e d  in Total depdtr 
tams ofclnwc of tenna of annual received 
the conditions of ordur rchune 
d e  printed on the 
invoice. 



rr. hy:. Golden T o b w  COTllp any Ltd , 

3. h4/1. National Tobacco Company, Agarpara, W.B. (A. divkiin of Duncan Agro 
Induatria Ltd.) 

Year Security deposit Subscribed Capital Loam-short term 
r w v e d  and long term 

-. 
(in laLkr) (in lakhs) 

Note : T h e  date given above relate to MIS. Duncan Agro Industries Ltd., of which 
MIS. National Tobacco Company is a unit. Separate figures for the tabocw 
unit is not available. 





. 14. The Committee wanted to know the scope of the provision 
under Section 4 af the Central Excise Act for including in the assess- 
able value the various types of additional cowideration f l m g  
directly or indirectly from the buyer to the manufacturer. In a writ- 
ten note the Ministry of F'inance (Department of Revenue) have 
stated as undpr: 

"Section 4 of the Central Excises and Salt Act 1944. provides 
that for the purpose of assessment the value of the excis- 
able goods shall be the normal price i.e., to say, the 
price at which such goods are ordinarily sold by the 
assessee in the course o?F wholesale trade for delivery 
at the time and place of removal. This is subject to the 
condition that the buyer is not a 'related person' and 
the price is the sole consideration for the sale. If the, 
normal price of excisable goods is not ascertainable, the 
valuation for the putpose of dhessment is dete?imied in 
accordance with the provisions gf. Central Excise (Valua- 
tion) Rules 1975 . Rule 5 of the valuation rules pro- 
vides that where the price is not the sole consideration 
for the sale of the excisable goods, the Value of such goods 
shall be based on the aggregate of such price and the 
amount of the money value of any additional considera- 
tion flowing directly or indirectly from the buyer to the 
assessee. The additional consideration may be in cash 
or in any other form such as supply of raw matiiial free 
of cost by the buyer to the assessee, supply of packing 
material etc . 

Additional consideration may not be direct payment from the 
buyer to the assessee. It may be a paytiient to some 
other person who receives it on behalf of the assessee or 
additional consideratim may reach the assessee through 
an intermediary. The consideration flowing directly or, , 
indirectly from buyer to assessee is a question of fact 
which is to be determined in each case on the bask of 
evidence available." 

15. The Committee desired to know if the Ministry had examined 
whether arrangements or adjustments in aisessable value done as 
between a manufacturer and his sole selling agents or between inter- 



selated companies (where one is manufacturer and the other the dis- 
-tributor) can be brought within scope of the term ''additional con& 
&rations flowing directly ar indinctly". The Ministry of Finance 
*(Department of Revenue) have in a written note intimated as follows: 

"Proviso (iii) to section 4( i )  (a) of Central Excise and Salt 
Act provides that where the assessee so arranges that the 
goods are generally not sold by him in the course of 
wholesale trade except to or through 'related person', 
the normal price of the goods sold by the assess& to or 
through such 'related person' shall be deemed to be the 
price at which they are ordinarily sold by the related 
person in the course of wholesale trade at the time of 
removal. The expression "related person" has been 
defined in Section 4(4)  (c) of the Act. This provision 
pertaining to related person has been upheld by the Sup- 
reme Court in Bombay Tyre International case. It was 
held in the caw that "it. is a well known legislative practice 
to enact provisions in certain limited cases where an 
assessee may be taxed in respect of income or property 
truly belonging to another. . . . . .With the aid of legal 
fiction the legislature fastens the liability on the 
assessee." 

It was, therefore, required to be examined whether a sole- 
selling agent or inter-related companies satisfy the defini- 
tion of 'related person' given in the Act. Once they fall 
in the category of related person the price at which the 
excisable goods are sold by them in the course of whole- 
sale trade will be taken as assessable value under the Act. 
If they are not treated as related person, the transactions 
between the assessee and sole-selling agents or inter re- 
lated companies will be examined whether price is the 
sole consideration or not for the sale. If facts of the case 
reveal that the price is not sole consideration and some 
other considerations are flowing, the assessable value in 
that case will be determined in accordance with the pro- 
visions of Rule 5 of the valuation rules." 

16. On being asked in regard to the reaction of the Ministry of 
h c e  (Department of Revenue)on the observations of the audit in 



thc Audit Paragraph, with regard to the security deposits taken by the 
manufacturers, the Member (Excise) replied during evidence: 

''The main pint  which the audit has r a k d  as a principle 
is that certain deposits have been taken by the manufac- 
turers from the wholesale dealers or stockists by whatever 
name they call it-and against that they pay a small 
interest and in some cases no interest at all is being paid. 
As against that, on the outstandings from the purchaser 
a higher rate of interest, i .e., 18 per cent interest'which 
is the bank rate is being charged. Therefore, this d8e- 
rential is a sort of extra benefit to them. As a general 
proposition this taking of deposits from the wholesaler is 
nothing peculiar to cigarette industry. In every indus- 
try, almost this type of taking deposits exists. It is 
called in different names but generally they are deposits 
taken from the wholesaler or from the stockists for 
various considerations. Considerations in the sense that 
when a contract for dealership is generally entered into 
they specify what are the obligations of one and what arc 
the obligations of the other and what are the rights of 
each party. As far a!: we can s& almost all these con- 
tracts relate to the wholesaler getting certain benefits in 
the form of assured supplies and tirnely supplies so that 
he can conduct the business smoothly and sirmiarly 
these manufacturers get certain benefits in the sense that 
there is an assured market available to them and in case 
the buyer does not take the goods by any chance or for 
any reason or if he refuses or if there is any delay in lift- 
ing the stocks, these deposits give him protection against 
any of these things happening. So, in view of this situa- 
tion, how far these should be related to the depression in 
pricks and even in cases where there are no excisable 
goods involved, the practice of taking deposits is in exist- 
ence. For example, even in a small matter like hiring 
a locker in a bank. the first question you are asked is w h e  
ther you kill make 3 deposit and they say Then I will 
give you a locker'. There is no nexus betwoen this dE.. 
posit or the rental. Here also you will see that in no* 
of the cases there is no differential price betwim ode 
wholesale buyer and another wholesale buyer thaugh aae 
man gets higher deposit due to higher volume of m- 
sacdons and the other pets less becaw his *me of 

754 LS--2 
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transadcm is leifs. SW #the prices is the same and there 
is no differential price." 

17. Supplementing in this connection the Chairman, CBEC stated 
during evidence : 

"The factors which were responsible for collection of deposits 
and paying lower rates of interest should be forgotten 
since the goods becon.re excisable. For example, Bri- 
tannia bread and Modern bread are not excisable and 
there also they are receiving deposits from the dealers. 
The Government still assumes that he is benefiting himself 
in finding the cheaper funds. The fellow who deposits 
the money gets benefits like assured supply of goods. 
The manufacturer also is benefiting. The manufacturer 
is benefiting because he is getting cheaper funds and 
capital. So, there were certain considerations. The 
moment the commodity becomes excisable we are com- 
pelled to enter and add that differential interest of the 
assessable value and charge the commodity. The fact 
ihat they have deposited because the commodity is excis- 
able, to my mind, is no! a very logical proposition." 

18. The Committee desired to know whether the Department 
could disapprove of the sale price fixed by it if the infmmation fur- 
nished to them earlier for fixation of sale price was found to be wrong 
subsequently. Tn reply the Membcr (Excise) stated during evidence: 

"In number of casec if the price is found to be wrong sub- 
sequently on investigation o r  information the Inw provides 
to go back and review all the assessments." 

19. Asked why the sale price was not revised in the cases quoted 
by Audit, the witness stated in evidence: 

"Before T open il case, I should have pri.ma facie evidence to 
suggest that this was not correct." 

20. Enquired in regard to the action taken after the mistake was 
pointed out by Audit, the Chairman, CBEC replied during evidence: 

"More than that in 1981, before thq audit came into the 
, picture, this issue had come up afia two Collectors operat- 
ing differently having seen these facts came to the con- 
clusion in their judgement that this differential was' not 



to be added to the price, because in their judgno~t it 
as not attributable to the goods. When the Audit raised 
this question and even before the report c h e  to tbc 
Board somebody said that we should have e second 
l&k at it. There, the matter was not finalised and some 
searches were carried out; the documents are under in- 
vestigation. When the audit brought this to our notice, 
in order to see that the things do not get time-barid, 
show cause notices were isswd." 

2l .Tskcd to furnish details of the searches made and the outcome 
of the show cause notices issued, the Ministry of Finance (Department 
of Revenue) have stated as under in a written note: 

"Searches were carried out in September 1982 by the Direc- 
torate of Anti-Evasion, Customs & Central Excise at the 
factoriey, branch offices, wholesale buyers etc. of Mescrs 
Golden Tobacco Co. In February 1984, %arches were 
carried out by :he Collector. Central Excise, Calcutta at 
the factory, depots. transporters, wholesale buyers etc. 
of Messrs National Tobacco Co. Huge number of docu- 
ments were seized which are under examination to 
defermine the culpabiltiy of the firm under the Central 
Excise Lsw. If would not be proper to reveal the pro- 
gress of investigation at this stage." 

22. The Committee wanted to know whether the Government was 
prepared to accept the interpretation of the Audit as correci in view 
of the admitted fact that the cigarette Companies were receiving 
deposits much more than their capital. In reply, ' the Member 
(Excise) stated in evidence: 

"This could be divided into two parts. In so far as the 
macro-level philosophy with regard to the deposits is 
concerned, we have not taken a decision as yet. In so 
far as this case is cmcerned, a show cause notice has . 
been issued." 

23. Enquired about the views of the Ministry of Law whether the 
deposite were to be treated as earnest money or as.capitql contribution 
to mat manufacturing cost thereby reducing the cost of the capital 
to the manufacturer. the Ministry of ~ i n a n c e  have furnished a copy,of 
the not  received from the Ministrv of Law which is inn'&d as 
Appendix I, I .  I I -8 I 1 



24. In the aforesaid note the Ministry of Law have inter 41fd 
obsarved as under:- 

T h e  security &posit made by the wholesale buy= in these 
cases might constitute an additional consideration for 
entering into the dealership agreement between the manu- 
facturer and the wholesale buyer. dt will be for the 
Department to establish that such additional considera- 
tion has a nexus with the sale price of the excisable 
goods. The Department also should be in a position to 
determine the amount of the money vahe of such addi- 
tional consideration. If there is no such nexus or if the 
Department is not in a position to determine the money 
value of the additional consideration, the provisions of 
Rule 5 of the Cenml Excise (Valuation) Rules, 1975 
would not be applicable." 

25. The Committee desired to h o w  the reaction of the Govern- 
ment to the growing practice whereby manufacturers of cars, scooters 
and many others types of manufactured goods were getting a sizeable 
percentage of the price of the find product in advance as deposits 
from the customers at a low rate of interest. In a written note the 
Ministry of Finance (Department of Revenue) have informed the 
Committee as under: 

'The Ministry is given to understand that manufacturers of 
cars, scooters etc. are realising a portion of a price of 
the product as advance deposits from the customers. 
According to the information before this Ministry th% 
acceptance of these deposits are not barred in any of the 
enactments available. However, the Ministry of Indus- 
try had examined the question of acceptance of deposits 
in context of the automotive manufacturers. That 
Ministiy had considered it desirable to prmribe a few 
gui&lines as to the utilisation of the amount received as 
deposits. A copy of the guidelines is enclosed. (Appen- 
dix n). 

26. Asked whether the Ministry had examined whether the recaipt 
of such deposit could be treated as an additional consideradbn to 
reduce the price of the product and excise duty should ther'dais be 
hied becauee of the wnsideration flowing indinctly, the Mtnietry if 



p- (Department of Revenue) have 
note: " 

replied as under in a writtea 
< 

"Acceptance of advance deposits from the customers-.of a por- 
tion of the price pf the products does not ipsofaEto 
constitute an additional consideration or indirect mont  
tary flow back from the buyer to the manufacturer so as 
to attract #the provisions of Rule 5 of the Central Excise 
Valuation Rules of 1975. There is also no evidence to sug- 
gest that such deposit are instruments of manipulation for 
depressing the price charged from the customers. Reduc- 
tion in the price of a product is usually the cumulative 
result of; various factors, such as availability of chQper 
capital from various sources, bulk purchases of raw mate- 
rials, increase in production capacity, a c i e n t  manage- 
ment etc. The Ministry does not endorse the view that 
such deposits should insofacto be treated as special con- 
sideration effecting the assessable value. Moreover, such 
deposits made by the buyers within a short span of time 
for products supplied over a period of several years can- 
not be directly quantified in terms of money value. 
Therefore, the notional quantum of 'Additiond donsi- 
deration' would, if quantification was possible, vary from 
buyer to buyer. The Ministry would consider su& de- 
posits purely contractual stipulation between the x m u -  
facturer and the buyer in regard to making available the 
product to the customer at a priority basis, unless there 
is evidence to the support that the deposits have actually 
become the consideration for a manupulation in prices." 

27. The Conmittec wanteid to know the basis for amcsment of 
duty on cigarettes. In reply the Member (Budget) stated during evi- 

dence: 

"The duty structure ir linked to the retail1 prices printed on 
the cigarette packets. As you are aware, there was a 
Committee named Tobacco Excise Tariff Committee 
which went into the question of duty on tobacco and its 

products. It was suggested that the duty on unmanu- 
factured tobacco would be removed and the duty 
should be adjusted on tobacco products. Accepting 
this recommendation of the Committee in the Budget of 
1979, thc dury on non-manufactured tobacco was with- ' 

drawn and the duty on tobacco products 'including 
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cigarettes was suitably adjusted. Duty is #wU~SF only. 
on the ald-products, so as to avoid duplication. At .Jbt 
time, tbe rat9 of duty statutorily was fixed at 440 per mt 

plus Rs. 32 per thousand. Actually the &ty sn cigar- 
tetcs is in three compomts. One is the basic excis& 
duty. 'rhe second is the special excise duty which is 10 
per cent of the basic excise duty, and the third is the addi- 

tional excise duty which is in lieu of sales tax. A graded 
level of duty was being levied by virtue of an exemption 

not$cation. Now this was the structure of excise duty' 
which was prevailing till 1982, November 30, 1982 when 
the Government decided to revise it considering the fact 
that large amount of duty were locked up in court cases. 
what the cigarette companies were doing was deducting 
from the wholesale price of the Cigarettes the statutory 

duty of 40 per cent plus Rs. 32 per thousand and pay- 
ing only the effective rate which is applicable to the slab. 
This was the method adopted by the Cigarette Com- 

panies as a result of which huge amount of revenue was 
locked up in the courts. It was decided to withdraw 

that duty structure and move over to the statutory duty 
irrespective of the prices of the cigarette. One of the 
recommendation of the same Tabacco Tariff Committee 

namely to link up the duty with retail price of cigarettes 
was taken note of. I will send you a copy of the recom- 

mendation. Right from 1979, this recommendation has 
keen with us. In the context of tha recommendation of 

the Committee, Government considered the question 
whether it would be possible to hove over from thre whole 

sale price on which the duty was charged on dvakwem 
basis to specific rate which is linked to the retail printed 
price. In that context it was observed the duty is on 

goods manufactured and whatever is taken as the basis 
for determining the value of the goods is really a formula 
through which the actually amount of duty payable is 
asmbhd. So ill was possihle to have the basis a for- 

mula which is linked to the retail price." 
28. Subsequently in a written note the Ministry of Finance 

Oeartment of Revenue) have furnished the following information 
in regard to the recommendations of the Tobacco Excise Tariff Com- 
mittee and the duty structure of ciparettes regulated thereafter: 

Tobacco Excise Tariff Cammittae in its report submiteed in 



1975 hadl suggested, inm dia, that in the long run, from 
bbth fiscal and administrative angles, the ideal would be 
to move away from a tax on unmanufactuteb tobacco to 
one on the finished manufactured products, in case of 
which an ad valortern tax can be efficiently apert%kd. 
Committee also suggested that the feasibility of fekting 
the cigarette excise duty to the retail selling price of 
cigarettes should be aplored. 

In the Budget of 1979-80, full exemption from excise duty 
' was granted in the case of unmanufactured tobacco. 

The revenue foregone was proposed to be recouped 
through a suitable adjustment in the rates of duty on 
manufactured tobacco - products, including cigarettes. 
The rates structure on cigarettes was also modified to net 
more revenue. While in November, 1982 the concessio- 
nal rate of duty an cigarettes was made liable to pay 
statutory rates, as part of Budget proposals of 1983-84, 
with a viclw for ending a room of uncertainty, it was 
proposed to ~ L X  the revised rate of duty in respect of 
cigarettes linked to the retail sale price printed on the 
cigarette packs. Keeping in view the fact that the con- 
sumption of the cheaper cigarettes was large, a graded 
levy b a s ~ d  on retail price was introduced in March, 
19U3." 

29. Enquired if the duty was :elated to the price of the goods a 
the value of the goods, the Member (Budget) stated during evidence: 

"It is leviable on the goods. It is the basis for classification 
of the goods for detmnining the duty payable. The 
formula would depend upon the amount which the 
government would like to realise by way of excise duty. 
What we are interested is to collect a certain amount of 
duty from a particular industry. The rate of dufy is 
accordingly Axed. Ad valorem duty is based on 'the 
value of the goods. Specific rate is directly related to 
the product. So, it was decided that we could adopt a 
formula linked to prjnted retail price for classification of 
the g k d s  for decidinq rhe amount of duty that this parti- 
cular commodity should bear. Even at that t ine we were 
conscious of the fact that there could be an o w  charping 
of the prices by the retailers. But according to Pack- 
aged Commodities Rules, the retailers were bqund to sen 



tha goals at that particular price; land if the prim were 
more there was a legal provision for taking action agaiogt 
the retailers. As far as this particular indwtry is con- 
cerned, there is no strict correlation between the cost o t  
individual brand and the price that is prated on the 
tobacco. In some cases, it is more; in some cases, it is 
less, because each company is having a psvticuler per- 
centage of share of the markit in relation to a particular 
brand of cigarette. I have got details of the h % u s  
companies and the share of the market = one is Slaving 
as given- by the industry. The industry is highly com- 
petitive, each one is trying to hold on to the area where 
they are having large shares. So, we thought Gat the 
market forces would take care of the situation. As far 
as revenue from this commodity is concerned, we have 
put a particular target for this commodity and as long 
as it is coming from that commodity, we should not worry 
oufselves too much on this account, There is no doubt 
that there is a certain extent of avoidence or contraven- 
tion of the law which relates to the selling of cigaretib 
at a price higher than what is printed; and that is noth- 
ing new. This did not come about after our moving 
over to the retail price as a basis for chargig excise 
duty; it was already there. After taking into account 
all these matters and then a conscious decision WEIS taken 
that instead of keeping large amounts of revenue block- 
ed we should move over to a system on a purely experi- 
mental basis and if we succeed we could even consider 
adopting this method as a possible alternative for col- 
lecting revenue on other commodities, where also Ihe 
packaged commodities rules will be applicable." 

30. Asked when was this shift in practice made and how i t  in- 
craosed the duty realisation, the witness stated: 

"From 1983 Budget, when we changed it from the un-manu- 
factured commodities 9s it was done earlier, to the manu- 
fsctured products, the revenue collected in 1979-80 was 
Rs. 583 crores, in 1980-81 it was Rs. 613 crores, in 
1981-82 it was Rs. 686 crom and in 1982-83 it i%k 
Rs. 687 crores . The increase 63 onlj  Rs. om c~ 
in one year may be noted, In 1983-84 it was Rs. 908 

which is on the basis of the ra8 of duty which 
is linked to level of prices." 



3 1. Enquired whether there was no classification prior to the year 
1983-84 and what was the basis of classification under the present 
system, the witness stated M eddence: 

"ClassEcation was there. In the case of the cigarettes, the 
retail price is a measure of classification utlder the p r e  
sent scheme. If @e price is less say a rupee then the 
rate of duty is something and if it is more than or betwean 
Rs. 2 or 3 per packet then the rate of excise duty is 
different. So the retail price is only used as a method 
of classification." 

32. Asked how duty was determined on the retail price, the wit- 
ness explained: 

"For the purpose of determining the duty the printed price is 
taken. Seventy-five percent of the retail printed price 
minus three paise in respect of any packet. on that will 
be the actual duty payable. Copies of Notifications No. 
211JCE dated 4-8-83, 100185-CE dated ' 25-3-85 and 
201 185-CE dated 2.9.85 specifying the rates of central 
excise duty on cigarettes since 1983 furnished by the 
Ministry of Finance (Department of Revenue) are an- 
nexed as Appendices 111. IV & V." 

33. The Committee asked whether the revised system for levy-% 
duty had certain discripencies because of which there was =- 
revenue as pointed out by Audit. In reply the Chairman, CBEC 
stated during evidence: 

"In this case, in 1982 and 1983 we opted for tbe spec& rate 
of duty. For the purpose of calculation, since the W t -  
ing of the price is a legislative requirement, we will go by 
that and have specific duty. Another system is ad 
valorem, which has created eriormous problems. The 
third system is the tar# value; the duty will be assessad 
on the market value. Somebody went to the court. 
Since we do the average for the purpose of tariff v- 
during a particular period of time, the average will czr- 
tainly be lower than that of somebody and higher than that 
of somebody eke. That did not operate well. Tbey 
went fo'the court stating that it should be brought dowh 
So, we were hesitating. Our effort is contihuing.*' 



34. Asked abut,  the difEculty in following the tariff value, tlrc . 
witness explained: 

"Once it becomeis justiciable, however rational it may h, . 
sometahyes it becomes the rule of i65 thumb and it has to 
be justified in a court. ' It is easier to explain it to the 
assessee than to the court. So, the problem .was in re- 
gard to averaging it. I think having a weighted average 
would have been a very simple method. But I. was 
a h i d  of having another litigation. May be if it is found 
a tenable solution, we may depart from it and go back 
on that kind of a thing. For a person the av%rage may 

be higher than somebody's prices. This litigation 05 im- 
portant Central Excise is a new phenomena. Earlier, 
unlike the Income-tax people, they were content so long 
as the levy was uniform." 

35. The Committee pointed out that in the ' Income Tax Laws 
and the recent Bill which the Parliament enacted, if there was diffe- 
rence between the norn~al rate of interest and the low rate of interest 
a t  which employer granted advance to the employee for construction 
of buildings etc. that was regarded as some sort of income for the 
employee and that was taxable. They wanted to know why in this 
case difference between the nominal interest on capital given by the 
manufacturer and the normal interest payable be not regarded as 
income and brought within the tax net. In reply the witness stated: 

"Sir. I do deal with Income-tax, but I would submit, as 
you have seen, it needed a law to say that this will be 
done. Now, on my side it is already an income ana for 
another it becomes a payment. We have suggeited 
through the Secretary to amend the Income-tax law that 
unless you have achlally paid the tax, you will not be 
allowed to take adwantage. Now, the State Govkrn- 
ments are worried. hTey have tax holidays and inmme- 
tax will be charged. That is another thing. We are 
operating in an economy where there are so many inter- 
linked conflicts. Now, if the suggestion is we can have 
a similar law and make it on the price available, but 
then the fact is that i t  needd a law but ipso-acto you 
cannot reach that conclusion that you can impose it. 
Aaain I will not be able to do so without going into liti- 
gation. 



34, TBe Committee wanted to know the effect of the amcndm~nt 
+d meeion 4 d bbe Central Excbe Act. In reply, the Member 
( B x c ' i )  stated in ovidence: 

"Prior to the kncndrncni the basis was the whole sale pncc 
and after the amendmerit, they have made it as the 
normal market price." 

37. Asked if after the amendment made on the basis of Supreme 
Court judgement, the Department felt empowered to cover all the 
uontigencies, the Chairman, CBEC explained: 

"You have referred to the Supreme Court judgement. That 
is there for everyone to see. Earlier, the expression 
used in the provision was different. The term used 
now is "normal market Price". But whatever words fou 
may use, these may be interpreted differently. 'The 
Courts do it. 

Earlier, there was the concspt of ud valoram value. We have 
had a long experience of it, not only on the Customs 
and Excise side but also on other si&s, not only in India 
but everywhere in the world. There is an internationally 
accepted definition of ad wrbrem value concept. There 
also, they found certain difficulties. The trend now is 
towards accepting "transaction value". We may aka 
have to accept it. But basically, whatever be the phra- 
seology, that is subjected to different interpretations. 
Normally, we accept "transaction value" which is reflect- 
ed in the invoice. But we retain the right to challenge 
it if we suspect that it has been manipulated. Then, it 
is a question of what is manipulation. When you use 
that phraseology. there are lawyers who try to interpret 
it differently as to what are the lements which go in 
favour of us or which go against us. The6  ii an in- 
herent difficulty in trying to convey the instructions. 

The question posed is, whether after we amended the law. 
it has become foolproof. Certain loopholes may be there; 
we do not visualise all the loopholes. The situation 
where anybody is able to take advantage of the Taw is 
not nece6arilv a loophole. Tt is onlv an interpretation , 
of the law. There may be a situation whereby some 
fleople may be able to contrive at it a d  take undue 



advantage of the law and that may call for some legisla- 
tive action. If necessary, we may have to go twck tcr 
Pwiiamsnt for that, At the present movematt, I do not 
find anything serious in the provisions of Section 4." 

38. Asked whether the concept of "transaction value" could not. 
be availed of by the Department under the present'law, the witness 
stated: 

"I am sorry for the confusion created. The present law does 
not speak of the transaction value. When I referred to 
the concept of transaction value, I was trying to mention 
about the trend prevai!ing in many of the other couiitries 
in the world and to point out in whkB way the trade and 
commerce is moving there. It 5 accepted by all the 
Governments of those countries. That is not my law to- 
day. I am entitled under the Present Section 4 of the 
Act to make an assessment at a value which may be diff- 
erent from the one given in the invoice. But that is sub- 
ject to certain conditions. Under the Present Law, I a n  
recognise different Prices charged for the same commo- 
dity from different clases of buyers. I can recognise Pur- 
chases by a Particular class of buyers and supplies to a 
Particular class of buyers. For example, the D G W  , 

supplies can be assessed on the basis of a different value." 

39. Enquired if the inclusion of the concept of transaction valw 
could be helpful in making the law foolproof, the witness explained. 

'"Depending on how a situation emerges, whatevei remedial 
action is considered necessary will be placed before tbe 
Government. They have to take a view. If I do that, 
I will be departing from the basic co"ncept which is in- 
corporafed in the prm-at law. It is for the tiovemment 
to take a view. I was only trying to say in anotlier 
context. We have had a long tradition and experience 
of going by ad valorem value. Now, the departure is 
being made and other countries are going in f& the con- 
cept of transaction d u e .  About 95 per cent of the 
counties in the world have adopted that. The discus- 
sion on tbat is still going on. This difscdty is not 

peculiar to us. That will also throw up its awn kind of 
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problesas, But even when you give a legal sanction to 
the acceptme of transaction value no administration 
will surrender the right to challenge such a valbe." 

$40. The Committee wanted to know the types of avoidance and 
evasion of duty in cigarettes which came to the notice of the Depart- 
,merit after the sale price declared in the cigarette package was made 
lthe assessable value. In a written note the Ministry of Finance 
-(Department of Revenue) have stated as under:- 

"The effective rates of Central Excise Duty on cigarettes are 
=latable to the adjusted sale price of cigarettes as defined 
in notification No. 2 1 1 of 198 3 dated 4.8 . 8 3  as amend- 
ed. After the introduction of this system, the modus- 
operandi adopted by one of the companies was to declare 
a lower retail sale price to the Central Excise Depart- 
ment, but to print on the packet of the cigarettes a higher 
retail price at which the cigarettes were actually sold in 
the market and thus evading payment of duty. Another 
method adopted was to print a lower retail sale price 
on the packet and pay duty on this lower price, but 
later sell them in wholesale at a higher price level." 

41. Asked about the$ name of the Company and the action taken 
against it, the Ministry of Finance (Department of Revenue) have 
informed as under in a written note: 

"Investigations in case of Messrs. National Tobacco CO. 
have revealed that after issue of Notification 35/83, 
they adopted a modrts operundi by which the slides of 
cigarette packets were printed in such a way that the 
figures mty be easily misread e.g. Rs. 1.00 is printed 
in s u ~ h  a way as to be read as Rs. 1 .90. Duty is paid 
at the lower price of Rs . 1 .00 but tlie cigarettes a ~ e  
actually sold in retail at the higher rates of approximately 
Rs. 1 .90. The LW (Slow Cause Notice) is under 
issue." 

42. Asked about the action taken if the sale price declared on the 
package on the basis ot which duty was levied mered  from the prig 
at which it was sold. the Ministry of Finance (Departtnent of 

'Revenue) have intimated as under in a written note: 



'WIG deolaration of the ~u&unr retail price on all corn- 
modit& dealt with in packaged fonn includiog c iga rew 
is a requirement under the standards of weiglits & Mea- 
sures (Packed ~ommodides)  Rules, 1977. This dec- 
lared price has been taken as a basis for determining the 

dabs at which the excise duty would be charged in terms 
of Notification No. 21 1/83 dated 4 .8 .83 .  If the re- 
tailer sells the packet of cigarettes at a price higher than 
the declared price then it is an infringment of- the stan- 
dards of Weights & Measures (Packed Commodities) 
Rules, 1977 which is being entorced by :he State Gov- 
ernments and the Union Territories. Only if there is 
evidence to show that the difference between the declar- 
ed price and the higher price charged by the retailer or 
any wholesaler flows back to the manufacturer in some 
form or the other the question of application of the 
Central Excise Law would arise." 

43. Enquired in regard to thc cases detected where the actual 
price was more than the consideration declared to have been received 
by the cigarette manufactures, the Ministry of Finance (Department 
of Revenue) have in a written note informed as uI8er:- 

"lt is reported that many cases where retailers have charged 
prices higher 'han the declared prices have come to notice 
and cases have been booked by the state authorities for 
infringment. of the Weights & MZasures (Packed Corn- 
modities) Rules, 1977. 

A case has been recently detected wherein evidence was 
available that the goods were sold to wholesaler at a 
lower price and higher prices have been subsequently 
realised through debit notes. The case is stifi under 
investigation ." 

44. Asked about the name of the Company, details nf the modus 
operandi and action taken, the Ministry of Finance (Department of 
Revenue) have informed as under: - 

"After the Budget of 1979, Messrs Golden Tobacco Co. 



started a new security depoit scheme, os~nsibly to re- 
wver the extra margin of profit from the wholesal~ 
buyers. A system was started &paredly ktep"ing in 
view the company's intentibn to recover amount at some 
fixed rates on the popular brands from each wholesale 
buyer. Although :he scheme for obtaining security 
deposits was prevalent prior to thi's new scheme, the 
amount of deposit under tIie new scheme was increased 
considerably. 

The buyers being unable to make huge deposits were 
asked to build new security deposits (NSD) from pay- 
ment made by them against the invoices of cigarettes 
supplied by ~ e s s r ;  Golden Tobacco Co. In this way, 
the New Security Deposit amount went up creating cor- 
responding outstandings in the supply account of whole- 
sale buyers. Messrs Golden Tobacco Co. paid interest 
@ 6 per cent on credit balance of New Security Deposit 
so built on quarterly basis by way of credit notes. But 
they charged 18 per cen: interest from wholesale buyers 
on outstandings in s-ipply from them every month by 
way of debit notes. 'The debit notes were not-for the 
differential in prices but for differential in interest rayes. 
The charges against this firm on this account are still 
under investigation mil have not been finalised. Tn the 
meantime a show cause notice for shor  levv of Rs. 28.93 
crcres have been issued to Golden Tobacco Co, by Col- 
lector, Central Excise, Bombay". 

45. Enquired in regard to the cases booked by the State Govern- 
ments under the Weights & Measures (Packed Commodities) Rules. 
1977, the Ministry of Finance (Deparsment of Revenue) have inti-. 
mated as under: 

"According to the reports received so far from the -ColTectbrs 
of Central Excise, Baroda has repotted 9 cases. Hydera- 
bad 31 cases and Aurangabad 2 cases of infringmeqt of 
Weights & Measures (Packed Commodities) Rules, 1977, 
while Collector of Central Excise, ~ h m e d a b d ,  Banga- 
lore, Calcutta, Chandigarh, Indore,, Jaipu~, Mndurai; 
Kanpur, Poona. Shillong, West Bengal, Belgaun, Coim- 
batore and Thana have sent 'ifil' rcFrts. Colktor ,  



Central Excise, Bombay has reported that the standard 
of these Rules ,have not yet been made applicable to Ithe 
State of Maharashtra. The reports from Colk(3or of 
Central F&cise, Bhuvmeshwar, Cochin, Madras, Meerut, 
Patna, Trichi, Rajkot, Bolpur are still a$aite# and 
would be furnished on receipt." 

46. Asked whe!her the high rate of duty ac&d as a temptation to 
reduce the declared price and because of which was it not essential 
for the Excise authorities to examiiie the com%lete commercial records 
d the cigarette companies for the detection of the receipt oT indirect 
wnsideration in addition to direct declared consideration, the Min- 
istry of Finance (Department of Revenue) have stated as under: - 

"It is true that high incidence of duty on any commodity 
would act as an incentive for evasion. Rules 173(G) 
(5) & (6) provide for calling for private records main? 
tained by the assessees for sirutiny by the Central Excise 
Officers. Wherever information is available that there 
receipt uf indirect considerations the private records are 
called for and examined by the staff concerned" 

47. The Committee desired to know the number of cases of 
indirect benefit flowing from the buyer to the manufacturer detected 
by the valuation cells of ?he coll~torate of Excise and the action 
taken in each. In a written notc the Ministry of FinanEe (Depart- 
ment of Revenue) have stated as under:- 

"It is reported by the Collectors that valuation cells in the 
Collectorates examine price lists with reference to the 
documents produced by the assessees. Normally such 
documents do not show aiiy indirect benefit derived by 
ithe manufacturer from the buyer. Generally such cases 
are detected on the basis of inforrnation/iritelligence 
gathered by the Prev:ntive/Anti-Evasion parties. 

A ' few important cases involving flow of indirect ' 

benefit from the buyer to fthe manufacturer detected 
during the last few months by the Anti-Evasion are enu- 
merated below :- .- . 

( i )  A factory had been charging extra mounts towards 
warranty, after sale service, predelivery inspection 
and insitallation charges from i'iS' '&a4@ on *hi& It 
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did not pay any duty. Where any such aavicai am 
not readwed by the dealer, there I%L a flow back of 
the amount to the manufacturer thfough dew notes. 
Show cause notice had becn issued demanding duty to 
the extent of Rs. 29.82 laklw . 

Y 

(2) A manufacturer collected from his dealers extra 
amounts, almost equivalent to the assessable vatu6 
by way of warranty charges, delivery-cum-hipection 
charges and guarantee charges on which duty was not 
paid. 

A show-cause notice demanding duty of Rs. 44 lakhs has 
been issued in this case. 

) A manufac'urer of' cigarettes was allegedly printing 
the retail price on the packets in a very skilful manner 
by which the retail price appeared .to be Rs. 1 .00 
instead of actually Rs. 1 .90 wXc5 has charged from 
the customers for a particular brand for a packet of 
10 cigarettes. Thtt difference ~as -be ing  repatria'ed 
to the Company by debit notes. 

(4 )  A manufacturer of Gas stoves (falling under T.I. 68) 
had entered into written agreements with distributors 

These agreements stipulated certain obligations like 
after sales service, ssles promotions, advertising expen- 
ses etc. on he distributors. The manufacturer was 
raising debit notes against distributors for such ex- 
penses and was cllnr~ging cornmission on the orders 
booked by them. Supplies against these orders were 
effected from the listributors stock. The manufactu- 
rer was selling good, to dealers at  higher price but the 
goods were routed through distribufors and the duty 
was paid at lower price. Since the price to distributor 
was not the sole consideration, they should have paid 

duty on ex-works dealer's price declared by them to 
various oil companies. 

Also during the scrutiny of records it has come-to no& 
that the manufactuter was w t  enti'led for exemption 
under notification No. 120/75 (asfftsmcnt and 
Invoice/value) as the conditions for tk noddcatkm 
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were not satisfied. Hc should have paid duly on &e 
fice at which the goods were sdd to the dealers. 

A show cause notice demandfag duty of approx. Rs. 18.30 
lakhs for the period 1.6.83 to 20.5.84 has been 
issued. 

(5) A computer manufacturer in the Western got 
the compu:ers manufactured by supplying raw material, 
designs and speciiications of computers through a 
dummy unit, from two independent units. ' This 
computer manufacturer as a customer manuf atturer, 
did not comply with the provisions contained in Noti- 
fication No. 305/77 dated 5.11 ,1977 (Exempting the 
mihufacturer who gets his goods manufactured on his 
behalf from any ottrer person from the licensing con- 
trol subject to the condition that the actual xiianufactu- 
rer complies with all procedural Tormallties under the 
Centtal Excise law) . 

Besides, the under-valuation of computers was also resorted 
to by suppressing the fact of col1eo:ing the service cbar- 
ges in respect of the computers sold through the dum- 
my unit. The service charges included the charges on 
account of installation and cost of softwares wbich are 
essential for operation of compqters . 

The estimated evasion of duty ih 6 e  past five years is 
approximately Rs. 3 .32 crores." 

48. The Committee desired to know if the provisions of MRTP 
Act would be attracted in case the hgare:tes were supplied by a manu- 
facturer only to the wholesaler. In a written note the Ministry of 
Finance (Department of Revenue) have furnished a copy of the 
advice of ah Ministry of Law which is annexed as Appendix (V) . 
Tbe Ministry of Law have intcdia e x p r d d  the view b t  "it 
~ a p p u t o b c & ~ u l t ~ h d d t h . t t b o p l o v i s i a n s o t t h e A a y a  
lpplicable to the casa of dealdip a g m m d  k€&n (h..mnu- 
facbm who supply cigarettes and the wholesellers under the deakr- 
ship Wemcat of the type mentioned above." 



49. The Ccnnmittee wanted to knaw the facts of the case high- 
lighted by Audit in sub-para 3 of the Audit Paragraph. In a writm 
notc the Ministry oT Finance (Department of Revenue) & e i s h -  
cd tthe following information: 

"The faits of the case are that MIS. Bombay Oxygen Corpota- 
tian Ltd. manufactnre oxygen gas falling under 
T . I .  14H of the Central Excise Tarifl, in their plmt at 
Kalwa (Thane). Thi$ plant is situatd on a piece d 
land given free of charge by M/s. Mukand dron & 
Steel Works L:d. in their steel Mill compound in terms 
of an agreement entered into between fiem. Under this 
agreement, M/s. Bombay Oxygen Coqhration Ltd. are 
obliged to meet the entire requiremknt of oxygkn of 
M/s. Muk'und Iron 6: Steel Works Ltd. and it is only 
after meeting such requirement, the surplus q u d t y  of 
oxygen gas if any, can be sold to other cbiisumeii'-(About 
95 per cent of the oxygen gas produckd by MIS. Bombay 
Oxygen Corporation Ltd. is supplied to R/s. Mukund 
Iron & Steel Works Ud. and 5 per cent supplied to cer- 
tain consumers). M/s. Bombay Oxygen Corporation 
Ltd. would sell this gas to M/S. Mukund Iron & Steel 
Works Ltd. at the DGS&D rate contract price. In case 
they (MIS, Bombay Oxygen Corporation Ltd.) are not 
on the rate contract list, then the rate applicable would 

be mutually agreed cpon between theni'l" 

50. Asked to elucidate in regard to the pointed raised by Audit 
that the price was not the sole consideration in respect of sale of 
Oxygen by Bombay Oxygen to Mukund Iron & Steel Company, the 
Member (Excise) explained during evidence : 

"The main point is that because 5f -& Gnd being given free 
for ercoting the plant by the Bombay Oiygen, the price 
at which the Bombay Oxygen sold i t ' 6  Muhrmd Iron & 
Steel Company does not conform to Section 4( l ) (a)  of 
the Act. Price is not the sole consideration and, 
therefore, tho quantilication 'should be made dvith &er- 
ence to the land available free. This is the substanc~ 
bZ the point. Please sce Section 4(l) (a) . From Ott 
&a point of view, all the conditions are ntMEd except 
for the fact that price is not ti% sole e o n s i d e .  'Ibe 



fact that land, has been given ipso facto does not make 
it a specid c~nsid~r'atian unless Department cwld prwb 
&at &cause of this, there is depression in prices. This 
'applies to Mukund Iron & Steel Com'piy". 

- 
51. The Committee wanted to know the provisions of Section 

4(1)[a) and the reasons which led the Department to take &e view 
tha4 @ prices could not be influenced by the itidirect consideration 
of providing rent free land when the agreement between Mukund Iron 
& Bombay Oxygen provided that the price of oxygen was to be fixed 
as per mutual agreement. The hlinistry of Finance (Department of 
Revenue) have in a written no: einformed ai under: 

"According to provisions cf Section 4 ( l )  (a)  the value for 
assessment is the normal price of the goods that is to say 
the price at which such goods "are ordinarily sold to a 
buyer in the case of wholesale trade for ddivery-st &e 
time and place of removal, where the buyer is not a re- 
lated person and the price is the sole consideration for 
sale. Recourse to the provisions of Section (1)  (b)  
would be made only where the norm3 pike of such 
goods is not ascertainable. The 'prices charged by 
Bombay Oxygen K a h e  from Mews Mukund Iron Br 
Steel Works, during ,he years from 1979 to 1982 were 
found to be the normal prices as the sale was between 
principal to principal who are not related persons and 
the price %as the solc consideration for sale. In the 
absence c,f any evidence to show that the prices charpect 
were depressed on accou? of rent free land provided to 
Bombay Oxygen the contracted prices were acceptable 
as normal prices in the case." 

52. The Committee desired to know the actual 'figures of ycar- 
wise production of oxygen of Bombay Oxygen Company for the last 
5 years and the quantity supplied ?o Mukund Iron & others. In a 
written note the Ministry of Finance (Deptt. of RZvenue) have in- 
formed as under : 

"Year-wise production of oxygen by the Bombay Oxygen 
Cotpora$on set up within tho premises of Messrs M u k d  

. Iron & St@ Co. aqd supplies made to Mews Mukund 



Ircm and other companies during thq last 5 year's givk 
below: I 

Yew Q-wnrppl ied  (tf&nrppW 
to Mukund 
(in cu. mtrs.) (in cu. man.) 

1979-60 . . . . . n8,96,068 12,383 

1g80-81 . . . . .  41,909435 Nil 

1981-82 . . . , . 4-4868, 142 3,596 

1982-83 . . . . . N.A. 151777 

1983-84 . . . . . ~5~56,028 9,963 
-----..-- - .  

The names of the other Companies are : 
1 .- Messrs Talaja Rolring Mills (I  ) Ltd . 
2. Messrs Adarsh Industries 
3. Messrs Ramlal Kapoor & Sons 
4. Messrs Gupta Seieudifie, Pal Engg. & Fabricators 
5 .  Messrs G .P .  Steel 
6. Messrs Rajesh Trading Co. 
7. Messrs Basaniwal Bros. P .  Ltd. 
8. Messrs Special Steel Ltd., Tarapur 
9. Messrs Sarabhai & Sons 

10. Messrs Gashiram Gokaichand (Ship breaking yard). 
11. Messrs Bombay Ispat Udyog 
12. Messrs Wdiau Mela1 Tnders 
13.  M a r s  Choudhary & Co. 
14. Messrs Shivani Ampoules & Allied Industries 
15. Messrs Damania Bros . 
16. Mcssrs Ramaship Breaker. Bombay 
17. Messrs Rajeev Ship Breaking Yard 
1 8. Messrs Xcitisteel Corporation 
19. Messrs Shanna & Co. 
20. Messrs Vishwanatb Gupta & Co. 
21. Messrs Usmania Bros., Darukhana 
22, Messrs Maharashtra Gas Co.. 



53. Enquired ia regard to the rate at H c h  oxygen was sold by 
Bombay OxySm to Mukund Iron & others, the Member (Ekcise) 
replies during evidence: 

"Bombay Oxygen sold it to Mukund at the rate of Rs. 2801- 
or so. They also sold to others at the price of 
Rs. 279-289 and at Rs. 236--240, to two different par- 
ties. One is Zenith Steel and another is Mahen*a Ugine. 
To Mukund Iron & Steel Company it is sold at the rate 
of Rs. 280/-". 

54. Subsequently in a written note the Ministry of Finande 
(Department of Revenue) have furnished the following information 
ia regard to the price charged by Bombay Oxygen from Mulcund 
Im & others during the last 5 years: 

(Prim represent d e s  ma& in Cylinden) 

Year Price char& fmm Price char& fmm Remarka 
Mukund Iron & orha 
Shel 
(per r a o  cu. rntn.) (per roo c. mm.) 

19- 2 70 ' From 300 to 425 Prim shown for 
thi p.rmen .n 

~ - l  244 " 300 to 425 for dntinrtiol and indudc the coat of 
r g B r 8 2  2 75 

1- drim m y  deduc- I&* 312 to 218 " 445 to 500 tbn w. 
of tmqmmtm. 

55. The Committee wanted to know the other Units of Bombay 
Oxygen located in Bombay, the prices charged by thim cm their 
production and how these compred with rthe price chargsd by Ehe 
Unit located within the premises of Mukand Iron. 11x1 a written note, 
the Ministry of Finante (Deptt, of Revenue) havc infbfined a$ 
under : 

u80mbay Oxygen Corporation Ltd., are teportbd to havc 
thne oxygen manufa- units in Bombay including 
t4 in Mukmd Plant in Kdwe. 'Lhe others are 
located in MOhtlldra Ugine Plant in Khapoli and anoiZIM 
in Mulund. &bay Oxygen, Khapoli, had clurgd a 



uniform rab of RJ. 2361- per 100 cu.pl. from Mahtn- 
&a Ugine, Khapoli, during the period f~m -1979-80 to 
1982-83. While the prices charged by Mulund plant 
of Bombay Oxygen from Mukund &on & S-4 kalwe 
per 100 cu . metre were Rs . 253/- in 1979-80, Rs. 3501- 
in 1980-81 Rs. 366/- in 1981-82 and ks, 376 to 397 
in 1982-83. The dieflrence in prices charged by the 
Kalwe plant and Mulund plant is reported to be on 
account (1) almost the entire supply of oxygen gas from 
Kalwe Plant is supplied to Mukund, from Mulwd plant, 
(2) cost of transpor,:ation between Mulund to Kdwe is 
much more than the cost involved in supplying within 
the factory and (3) Ouick turnover of cylinlinh within 
the Kalwe plant. In comparison, the prices charged by 
Bombay Oxygen from other industrial purchasers during 
the recent years is given below: 

Name of the manufacturer Name mf purduxr Price per 
zoo C. mum. 

Bomhy Oxygen, Mum M u i d  Imn & Stal Worb n79.2a 
Kurln h a  

Bombay Oxyp, Mulund Mukund Iron & Steel Wort 
Kdw 365' 58 

In addition, Bombay Oxygen, Khapoli charged prim ranging 
from Rs. 350-440 in 1980-81, Rs. 500-550 in 1981-82, 
Rs. 475-600 in 1982-83, from other buyers. Similarly, 
Bombay Oxygen, Mulund is reported to have charged 
prices ranging from Rs. 21 7-460 in 1979-80, Rs. 217-570 
in 198O-8 1, Rs. 262-700 in 1981-82 and Rs. 27S-750 
in 1982-83 from other buyers. It wodd thus be obecav- 
ed that while price for this commodity shows cod- 
dcrabk fluctuaticps-the prices charged by Pnits' of Bom- 
bay Oxygen Corporation, Thane from its various par- 

. . in class -parcw faOOQtaMe with the 
P* CW by the units of Bombay L[&w 



WIIR MJsW Irk & Steel Worka, Kalwe (the unit 
kaW w r h  tb prermses of Mukand Iron & Skael 
Works. ) The ptices quo red repfesent trit prices' of 
oxygen sold io cylinders for purgoses of comparisons." 

56. The Committee wanted to know the'names oFothei units like 
Mukund Iron who had provided land for the location of gas producing 
companies within their premises and how the price charged by such 
gas companies from the firm which provided & land compared with 
the prices charged from other Companies. In a written note, the 

Ministry of Finance (Department of Revenue) have furnished the 
following information : 

"According to the information available with this Ministry, 
there are two other units in the country producing osy- 
gen gas who have been provided land for the location of 

their gas producing plant within the premises of another 
manufacturer for the guaranteed supplies of gas, viz., 
Bombay Oxygen, ~ h a ~ o l i ,  in the premises of Messrs 
Mahendra Ugine, Khapoli and Indian Oxygen Ltd. in 
the premises of Messrs Tisco Ltd., Jamshedpur. The 
price charged by Bombay Oxygen Khapoli from Mahen- 
dra Ugine, (incylinders) was Rs. 236/- per 100 cu. mtrs. 
uniformally in the year 1979-80 to 1982-83,, while Messrs 
Indian Oxygen Supplied oxygen gas to Tisco Ltd., 
Jamshedpur in cylinders @ Rs. 120 per 100 cu. mtrs. for 
the period from 1979-80 to 1981-82. This company also 
supplied small quantities of oxygen gas during this period 
to other purchasers i s .  Messrs Telco U.d . , Japshedpur 
@ Rs. 1201-, Messrs Indian Tube .GI., Jamshedpur 
@ Rs. 120/- (both from Tata group of Industries) and 
Messrs Hindustan Copper Ltd . , GhatsMa @ Rs. 179.17 
b 199.17 in 1979-80, Rs. 212.17 to Rs. 232.87 in 
1980-81 and Rs. 238.88 to Rs. 251.81 in 1981-82 
(This rate corresponds to the &S&D rate contraot)." 

' 

57. The Committee wanted to know whether the cost 8 manu- 
Eacturing gas could vary from factory to factgry . In reply. the 
Chairman, CBEC stated during evidence : 

Yt can. With my little knowledge of pricing policy of 
these companies, I would say that they have to go by 
the cost of production in a particular factory. In a 
particular factory, the labour may be cheaper. Also 



you haw to taLo into m m t  W - &tois, whetha 
the price was for gas a- or it i&cmW t& cylinder' 
sho, whether i t  inctndcd any bigkt element. S u p  
some purchaser k at a distance from the fktotory than 
there is the element of transport, and so on." 

58. Accord'i to Audit the Department had issued a show cake 
notice to Bombay Oxygen whlch was subsequently withdrawn. Ask- 
ed for the details and reasons therefor, the Ministry of Finance (De- 
partment of Revenue) have in a written note informed as under:- 

"On receipt of the Audit ~bjection, a show cause notice, p ro  
posing enhancement of the assessable value .and for re- 
covering the differential duty involved was issued to MIS. 
Bombay Oxygen Corporation Ltd. But as a result 01 - 
subsequent investigation, the Assistant Collector came 
ito the conclusion that the price charged by Messrs Bom- 
bay Oxygen Corporation for supply of oxygen to Messrs 
Mukund Iron in their factory compound did not become 
tainted simply because rent free accommodation was 
provided for erecting their plant. The Assistant Collec- 
tor found that the price charged by Messrs Bombay 
Oxygen from Messrs Mukund Iron & Steel at Kalwa was 
in fact comparatively higher than the price charged for 
the same unit of oxygzn gas produced at other places of 
their plants at Mulund & Khapoli. In his adjudication 
order dated 7.2.1983, the Assistant Collector held that 
the agreement between Messrs Bombay Oxygen and 
Messrs Mukund Iron did not contain any clause or pro- 
vision which indicated that the transaction between them 
was either extra commercial of that some special conside- 
ration other than purely commercial had been shown to 
the supplier so as to reach a conclusion that the price 
charged by the supplier i .e .  Mews Bombay Oxygen 
h m  the 6uyer Messis Mukund Iron was not a (normal) 
price under Section 4 of ithe Central Excise & Salt Act, 
1944. I t  is stated that by providing rent free 8ccon)- 
modation to Uessrs Bombay Oxygen it was they i.e. 
Messrs Mukund Iron & Steel' who stood to gain more both 
on a short term and long term basis. The manufactur- 
ing activities of Messrs Mukund who were engaged in the 
production of Iron % Steel Products were nomalty car- 
ried on round the clock and for these operations t h y  



required regular and uniterruptcd supply of oxygen gas. 
There could be no better way to ensure s h h  conaant, 
continuous and regular 'flow of oxygen, than to have an 
agreement by which they had the oxygen plant %$thin 
their factory compound itself which apart from ensuring 
speedy and continuous supply of oxygen badly needed 
for their steel MiU would also8drastically cut down the 
cost of transportation of oxygen gas in cylinders if they 
were to procure the same from a distance. 

That Messrs Mukund Iron & Steel Works could be treated as 
a special or separate class is not disputed in as much as 
95 per cent of ithe total supply of oxygen was made from 
Messrs Bombay Oxygen to Messrs Mukund Iron & Steel 
Works. It has been further held by the Assistant Col- 
lector that the price charged for the supplies made to 
Messrs Mukwd Iron was not a W e d  one and was not 
influenced by any such considerations as the same would 
be established by the fact that clause 16 of the agreement 
betwan the parties (which stipulated wha! price should 
be charged), stated that the DGS&D rate contract price 
would be the price a~vlicable to the supply of oxygen 
made to themm and that only if the supplier is not borne 
on the DGS&D rate contract list, the price will be deter- 
mintd mutually between the suplier and the buyre. 

Finally tfie Assistant Collector observed that during the relc- 
vant period Messrs Bombay Oxygen had charged & 
same price (as they hadvcharged M/s~%t&und Iron) 
from other customers (steel mills) also in respect of 
supplies effected from their oxygen plants at M=d 
and Khapoli. The price chBged was [thus -comparable 
to the supplies effected to other buyers from other plants. 

In view of the above facts the show cause notice was with- 
drawn by the Assistant Collector." 

59. Enquid whether the order of the Asstt. Collector wZC k- 
c r i e d  either by fht Colkctor or Appellate Collictor. The Member 
(Excise) stated during evidence : 

T t  was reviewed by the Collector. He did not find any evb 
dcncc to condude that there was a special conaidtrrrtfon. 
Sobiehasatsodropedidreca#.- 



6 O , T b e C o m # ~ ~ t o k a m ~ ~ f o r ~ w i t h -  
drawal of the noti* s i w  the Department cowl retuse to accept fhc 
price if it found that p was depressed one in cases where purchaser 
aad the supplier sbg~lated in their agreement for the mutual settle 
ment of the price. In reply, the witness stated: 

"clause 16 of the agreement prwides two param.ters. dm 
is that If there is a D G W  contract, they should be sup 
plied. If it is not available, then that should be a mu- 
tually agreed price. Since here thefe is no DGS&D 
contract, that question docs not a r k .  Then the mutual 
agreement comes and We have to see whether the agree- 
ment bas any taint because of the fact of the land being 
available free. That is what the adjudicating authority 
had to du-whether there was any depression in the price. 
For that only he went into a comparison with the prices 
at which the same supplier is giving and at  the prices 
other suppliers are giving and whether there is any de- 
pression in prices. Since he came to the conclusion that 
there is no depression is price, he withdraw the notice." 

61. Enquired as to why the Department at all issued the n o k c  
when they were aware that the agreement provided for the mutual 
settlement d the sale price. In *ply rthe witness stated during 
evidence: 

"As soon as the audit paragraph came, with a view to sak-  
guard the revenue and the time limit will apply, first the 
notice was issued so that we can have advantage of the 
arguments of tho opposite side also so that a quasi judi- 
cial decision can be taken." 

62. The Committee desired to know whether the Department was , 
armed with the p o w  to prohibit the sale by the manufacturer of 
his production which was saleable far Rs. 1001-at Rs. SO/-. In 
fqdy the Chairman, CBEC stated during the evidence:- 

"As an Exck OfKcer, I have no power to prohibit any sak 
at a particular pria, That is not part of my function, 
nor do I have any power to do it. Z only s a  whether 
the basis on which the duty has to be levied is comct 
or nd. I do not have any tcgulatory functions.   ere 
in this case, two petcons acting differently according to 
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their judgement camc to the concl- that ths pdce 
was accep.ab1e." 

63. Enquired if the difference in the two prices q m d  fog 
Mukund Iron and other buyers could not be treated as consideration 
and computed in terms of money for levy of duty on that basis, the 
witness explained during evidence: 

"Wia great respect, I cannot agree for a simple reason. If 
in principle we concede that the price charged by Bombay 
Oxygen to Mukund Iron is not the sole consideration, 
then Rule 5 does give me a power and equip me to 
detmine and find the monetary value of whatever 
intangible consideration is flowing from Mukund Iron to 
Bombay Oxygen. But the monetary formula will not 
be that simple. The criticism here is about the benefit 
that Mukund Iron is deriving by providing rent free 
accommodation to Bombay Oxygen. I am talking of 
the fact regarding rent free accommodation provided by 
Mukund ,to Bombay Oxygen. I am collecting the facts 
myself to make a monetary evaluation and find out the 
quantitative money value of that component of the 
facility which is attributable to the goods which can be 
in the nature of consideration indirectly flowing from 
Mukund to Bombay Oxygen. This will be exercised." 

64, Subsequently in a written note the Ministry of Finance (De- 
partment of Revenue) have intimated as under: 

'The matter relating to the approval of assessable value for 
Bombay Oxygen Plant at Kalwe during 19'79-80 to 1981- 
82 was reexamined by this Ministry in consultation 
with the juridictional Collec'.or of Central Excise, 
Bombay. The approved prices were examined with 
reference to the comparable prices of oxygen gas manu- 
factured and sold in this region during the period of 
audit obejction. Cost data of oxygen gas produced by 
the plant of Bombay Oxygen Gi+ Corporation, Thane, 
the comparative quantities of oxygen sold to Messrs 
Mukund Iron 8 Steel Works, Kalwe and other pur- 
chasers and other allied factors, to determine if there 
was any depression in the priw on account of free supply 
of land. The Ministry, after such examination would 



like to reitcrate its earlier view, submii:ted befo~e the 
Public Accot~lrts Commmbc doring the -1 -* 

13-9-1984, that tbe prices approved in ?& cabe rn 
correct and in accordance with the rqOrirennW6 of 
Central Excise Law." 

65. The Committee desired to know that but for the provision af 
the land which was very costly, the costs would have been very Kgh. 
I n  reply the witness stated in evidence: 

"In the concep:ual term, there is no difference. There is a 
benefit accruing to Bombay Oxygen by reasons of the 
land being made available without rent." 

66. The Committee obssne tW !kction 4 of the Cen4pl EX& 
and Salt Act, 1944, provides that where duty is chaageaMe sn e x c b  
ble goods with reference to their value, such value be & price 
at which such goods are ordinarily sold in the collrse d wholesale 
frado. Where such good6 are sold, at different prices to difEerent c b  
of buyers (not being related persas), each such pzice shall be deemed 
to be thc price charged in the course of whoisale trade. Where price 
is not the sole consMeration, the value of goods shaH be based ou f&e 
aggrcgatc of such price and the amount of money value of any addi- 
tional ctmsideration flowir~g directly or indirectly from the buyer to 
the nssessec as per provisions, of Rule 5 of the Cenhral Excise (Vatna- 
lion) IZulcs, 1975. . . . . . .  

07. illis. Golden Tohacco Co. obtained security deposit from 
thc a~holesalc buyers according to the standard terms and conditions 
of, 1:z:siness with tbem. 'P'hr. company reserved the right to vary the 
sntount of sac11 security deposit from time to time. Jt paid interest 
@ 3 per cent per mnum or at such rates as was to be decided. by it 
from h'me to time. ~ o w c v e r  the Company charged intfireqt @ 18 per 
cent on the sales made tu the whoEcsale buyers on credit. Likewise 
Mjs. Godfrey Phillip ( I d a )  Ltd. recovered securitv deposits from 
thc dealers according to the conditions of sale of their cimrettes but 
no interest was paid by them on snch depaib. Mls. Indian Tobacco Co. 
Ltd., also usted for security dcposit from ib customers on whkb it 
paid no interest at all. 

68..Mla G o k  Tobacco Ca Id. abtained a sea i tv  &ysasit 
suormtlag to BR 14.16 cnm ia  (h. year 1979-80, b. 17.51 aorea 
ia 1980-81. Rs. 19.00 C- fa 1981-82 k 2438 aers~ ia 
$982-83 IplmlMt a total .snhcrlltd c@d of Bs, 5 c r ~ m  om?y DD dl 



ycu& MIS. Godfrey PBIllips Ltd. recovered mmdty &pm& to 
the &ne of Rs. 12.73 wres the year 1980, Rs. 14.42 b 
tk yeplr AY81, Hs. 24.77 croiw- in 1982 and Rs. 24.89 crOm in 
19113 agabt a subscribed capital of Rs. 2.64 c m  ia the year6 1980, 
aud of Hs. 2.90 crores in tbe years 1981,1982 and 1983. MIS. I.T.C. 
Ltd. received security deposit of Rs. 23.13 crow In the year 1980.81 
and 1131 mores in the year 1981-82 against a share capital of Rs. 
27.28 cmres for both t h e  yews, , 

69. The Columittce find thnt tbe aforesaid companies have been 
obtaining securily deposits from their wholesale buyers which were 
fnterest free or were bearing a very low rate of intewd. The utilisathn 
of such de,posits as their working capital for manufaduring and trad- 
ing activity have thus indirectl3 led to depression on account of the 
cost of laranufactnre of cigarettes on which duty is leviable. The manu- 
facturers thereby derived cxtra imiioct benefit due to tmdef~ssess- 
ment of the can of manufacture. The Depsrtmem bate however argued 
&at secnrUg acposits are obtained Bom the buyers only as an m r -  
~ a c c  tonards tornng deltrery of gaads for mar%ctIng and to save the 
con pan^ from any loss resulting by their not litting tbe goods. They 
have further contended that Ihe practice of taking deposits is ia exist- 
ence even in case of goods which are not excisable. However the 
Committee find that the cigarette companies bave obtained dkpodls 
which far exceeded their capital in certain casa and cannot obviously 
be tmled simply as earnest money. Prima facie it contkhded to- 
wards working capital which was used to f imce  production and sale 
of cigarettes at depressed prices. The Committee therefore find fmv 
in the Audit view that tbe supply of such dpodt.9 without intern1 
or at low rate  of interest can be treated as additional CotMemtion 
which shad be incl~~ded in the v a b  of the cimrettes far pmposcs 
ot aff;essnent under Rnle 5 of the C-1 Exck  Nahation) Rnks. 
Tbe Committee eccnrdinply desire the Departmemt to examine the 
matter in depth and Qke necessary action in thici regard m that the 
Companies are prevented £mm raping d o e  benefits at the cm d 
Nation4 Exchequer collseqacnt on underassessment on account ot tk 

prkres of c'wntees. 



b a b p a o f t h e ~ m b ~ o n q t u u t e r l g b ~ b y w q d c ~  
note& Tb Company bwevn  charged interest 18 per cent from 
wblesnkrs on ouEptcllLdings in euppJy them evcy 'month by 
way of debit notes. The debit notes were not for the di&remtid k 
prim but for daerential k interest rates, Thir system appeans to 
bnve been started by the Company with a view rn recover amount at 
some fhued 'retm in order to make extra ma&n of proflt hr011~ the 
wholesale buyers. The Committee are snrplrised at the modus aperandip 
adopted by the Company about which the Governmemt have informed 
that a show cause notice for short levy of Rs. 28.93 crom has been 
issued and the matter is under investigation. The Committee would 
like to be apprised of the final outcome and also of the m e a m  taken 
to plug the loopholes taLen advantage of by & Company to defraud 
the National Exclwquer. . 

71. The Committee wouM also like to be informed if the incme 
so derived by the Company wrs shown m tbeir tax returns and duly 
taxed by tbc Department. 

72. 'The Committee fmd that empJoyees in various estsblish- 
ments and concerns are advanced loans by their employers for the 
purpose of buiiding a house or purchasing a site or a hou-se or for 
purchasing a motor car and either no interest k charged by the 
empwer on the amount of such loam or interest is charged at a rate 
lower than the spec3ied rate of interest. According to Income Tns 
Act provision in force upto 30-4-1985 either the inter& at the rate 
wified by the . Government . on the interest free loan or . the 
di8[ereace between the rate so specified and dre actnai lower rate 
chdged by the employer on the loan was treated as income of the em- 
ployee and taxed accordingly. The Committee therefore recommend 
that in order to deter the CigareQte Campanies from obtaimmg deposits 
eitber without Merest or at very low rates, an identical provision may 
be made in the Income Tax A d  whereby the intekst payable by the 
C$Wdte compauies on the interest ~IW d e e  a( the specified rate 
m the difkrence W e e n  tbe specified nates of interest and tbe acQal 
rates of interest paid by tbem is treated as h o m e  of the Compaa';ec 
and taxed under tbe Act. 

73. The Commfttee find that manufacturers of cars, scooters etc. 
ard rerlishg a portion of a price of the product as advance rlspogiis 
from the Customers. Tbe Ministry of Industry has prescribed cer- 
tain guidelines in reffud to tbe utilisation of mch d~posits whkh 
inter-alia require t b t  



(2) The balance amwult could be! utilieed by the Company as 
its working capital or for deposits with private sector 
Companies. However, deposit with the privak sector will 
not be more than men@ ilve per cent of ttse total depositrc 
received by the Company. 

(3) The minimum interest payable on the deposits should be 
seven per cent per annam compounded a n n d y .  

74. I t  is surprising that the aforesaid guidelines were laid down 
by the Ministry of Industry sometime in the year 1984 and the 
Ministry of Finance (Department of Revenuel) has not considered i t  
espedient so far to prescribe gu'delines on similar lines in respect of 
the deposits obtained by the; Cigarette Companies. The Committee 
feel that such guidelines are very essential to act as a deterent to the 
Companies from obtain'ng deposits eitheb without interest' or on 
payment at very low rates of interest and recommend the Ministry 
of Finance (Department of Revenue) now to move swiftly in tho 
matter and have the necessary guidelines prescribed witholrt any 
further loss of t'me. 

75. Thd Committee observe that the question whether the accep- 
tance of security deposits by cigarette manufacturers either without 
interest or on payment of interest at lower rates than the nominal 
specified rate constituted an add'tional consideration, was examined 
hg the Ministry of taw. They had inter alia opined that the secu- 
rity deposit mnde by the wholesele buyer in such cases rn'ght cons- 
titute an additional consideration for estering into the dealership 
agreement between the manufacturer and the wholesale buyer. They 
had however stated that it was only the Department wh'ch could 
assess and establish whether such additional consideration in terms 
of money value had a nexus with the sale price of the exisahle goods 
thereby necessitating the appl'cability of the provisions of &ale 5 of 
the Central Excise (Valuation) Rules 1975. The Committee are sur- 
prised tbat the above advice was given by the Ministry .of Law 
sometime in tbe year 1984 bat eveb after a lapse of more than two 
years they have not get been apprtsed whether the same was examin- 
ed and if so with what results. Tbcg weald t h e d o r e  Wte to b 
intormtd of the atlteome of rueh .examination md of the action 
takeminth,f151tbr. 



43 
76. T& Committee Bud that by a nothation No. 2ll/CE hued 

on 4-8-11888 the pattarn for 1.e+y of duty on CfgaMka was &aged 
from 4-8-11W3 and is related to the retail hale price *h dtwttnass 
to be the m e a m  of valuation for asseasntent ~ V Q B  now. After the 
isrue of the aforesaid notifieation the duty structure has been cburpl- 
ed mice by notfflcationa Noa l W / l - C E  dt. 2,345 and 2a1185-CE dt. 
29-85 but the declared retail selling price cuntinuea to bs the W i s  fok 
determining the slabs at whicb excise dutg b to be chnrgd. The 
duty is levied rtccording to graded rates with rebensnc4 to thd retail 
sale price of Clgarettstithe duty charged increrure, eormqumdfiy to 
the increase in the retail sale price of Cigaretttk. is charg- 
ed on the basis of the retail sale price printed on each w k e t  of 
cigarettee. M/u National Tobacco is reported to have adopted a 
&US operandi by which the slides of the ~ i g a l a t e  packets were 
prmted in such a drillul manner that the %gnrss may be d l y  nJI- 
read e.p Pr 1-00 was printed in such w way a~ to be mad a. PI. 1.W. 
fieg paid duty at the lower price of Bs. 1.00 but the ciglTCatQs were 
actually sold in retail at the higher rate of I&. 1.80. EVsB fbOttlb 
the Department had b e d  a show c a w  notice but &d teibd to 
intimate subser~ucnt developments despite repeated reminders wifb 
tho result that it has not been possible for the Committee to arrive 
at  any conclusion. The Cammittee feel that the resort to such prac- 
tice aimed at chehting and defrauding the National Erchequer of 
the revenues due should be viewed in all seriousaess and desire that 
exemplary action should be taken against the qwnpany .so as 
to Mave as a lesson to deter it ;and others from indulging in similar 
pmct'ce in future. They would also like the Government to examine 
it this practice could be brought within the ambit of cognizable 
offence by making, if necessary, suitable provision to that effect h r  
the Act. 

77. The Committee find that retail sale of the packet of cigarettes 
at a price higher than the ,detclared printed price amounb to an in- 
fringment of the Standards of Weights and Measures (Packed Com- 
~nodities) Rules, 1977 which is being enforced by the State Gmern- 
ments and Union Territories. The Committee have besn inbm- 
ed that a number of cases have been booked by th$ d o u s  !Hate 
Governments for the violation of the provisions of the said Rule8 but 
they have yet to be apprised of the action Wrca in the matte?. They 
would, therefore, like to be informed of tbe details of such eases ins 
cluding the action taken in each ns a h  of tbe mdPaPres adopted to 
deter the tradere from adopting ~imilar practice#, we Cornmitterr 
would also lake to know whether the difference bdhRasn the declared 
754-LG4 



price and higher price charged by the dealer or any whkale r  has 
AoWfd back to the manufrcturar in some, form or'tw other news& 
tilling the application of the Central Excise Law. 

78. The C & h  flnd that the concept of ad valorem duty 
h d  on the value of pods had been mating 8ponnoua difficulties 
and trend is now shifting towards accepting "cti~n value'' 
which hm been adopted by 95 percent of the countriw in the world 
Tbe "transaction value" is refiettd in the hvoice and is accepted for 
purpwes of levy of duty. However, there is no pmvisioa to that, 
edsct in the existing Central Errcises Act In the committee's view 
it is time that Government examine whether the adoption of ihat 
concept in excise taxation can help in mitigating the d'fficulties now 
encountered by the Department or plugging the loopholes taken ad- 
vantage of by the unscruplous manufacturers and if so, take neces- 
sary steps for the induction of similar concept in our Act. The 
Committee would like to be apprised of th4 review undertaken by 
Government in this behalf. 

79. The Committe e 61nd that the valuation cells of various Ex- 
c'se Collectorates have detect& a number of cases involving flow of 
indirect benefit from the buyer to the manufacturer. The common 
modus operandi of the manufacturers was to enter into written 
agreements with the dealers stipulating certain obligations like after 
sale s edce ,  sales promotion, advertising ekpenses. The manufac- 
turers raised debit notes against dealers or distributors for charges 
on these obligations but these fact were suppressetd from the Depart- 
ment in order to avoid payment of duty on such charges. The duty 
was accordingly paid at lower price which was not the sole consi- 
deration. The evasion of duty in the&e cases ran in the ranges of 
Bs. 30 lakhs to 3.32 crares and the Department is going ahead by 
issue of show cause notices demanding the d'fferential emaunt of 
duty evaded. The Committee observed that since1 the modus operan- 
di resorted to in a number of cases is identical or nearly similar 
there Is some lacunae which makes possible for the manufacturers to 
?cap undue bedits. They would therefore like the Government to 
ex& the matter in depth and consider the desirability of intro- 
dpcing saitrrble provision in the Mes or the Act whereby resort to 
such praeticeo is ellminoted. 

NEW D~rhn; 
April 28, 1986 
Vaf#khu 6, 190i;J-@) 

E. AYYAPU REDDY, 
C h a i m n ,  

Public A ccounts Commftttv. 



APPENDIX I 
(Para 23) 

Ministry of Law 
Department 11 Legal Affairs 

Advice (B) Section 
\ i 

The question for consideration is whether acceptance of dW0- 
sits at lower rates of interest and utilisation of such deposits as work- 
ing capital by the manufacturers could be considered as an additio- 
nal consideration and accordingly, whether the value for assessment 
purposes could be enhanced in terms of Rule 5 of the CeIYtra]: 
Excise (Valuation) Rules, 1975 . 

I 
b 

2. Proviso (i) under sub-section (1) of section 4 of the Central 
Excises and Salt Act, 1944 provides that where, in accordance with 
the normal practice of the wholesale trade, goods are sold by the 
assessee at different prices to different classes of buyers (not being 
related persons), each such price shall, subject to the existence of 
the other circumstances specified in clause (a),  be deemed to be the 
normal prices of such goods in relation to each such class of buyers. 
Rule 5 of the Rules provides [hat where the excisable goods are sold 
in circumstances specified in  clause (a)  of subsection (i) of Section 
4, except that 'the price is not the sole consideration, the value of 
such goods shall be bases on the aggregate of such price and the 
amount of the money value of any additional consideration flowing 
directly or indirectly from the buyer to the assessee. 

3. In para 2.13 of the CAffi's Report for the year 1982-83, the 
Audit had pointed out certain instances where manufacturers of 
products like cigarettes, motorcars. scooters, ctc., accept from the 
whole sale buyers or from the consumers certain fixed sums as depo- 
sits. In many cases, no interest is paid on these deposits and when 
it is paid, it is paid at a lower levd of six per cent or twelve per cent 
These amounts are being utilisect by the manufacturers as part of 
their working capital. According to the trade practice, it appears 
that acceptance of security deposits may be a precondition for be- 
coming a wholesale dealer, Audit has referred to two instances 



where such deposits are received by manufactkm in acwrdance 
with the conditions for sale. 

4. The matter was refarred to us earlier by the Departmat for 
advice. The note dated 25.7.1984 recorded by us will be found 
at Flag 'C'. It was pointed out in our note that there is no authori- 
tative pronouncement of the Supreme Court as to whether the accep- 
tance of such security deposits by the manufacturers would constitute 
an additional consideration.' It was further pointed out that until 
such a decision is available, it would be advisable to proceed on the 
b@s that the acceptance of; such deposits would constitute additional 
c&ideration. In ihis context, reference was also made to tht deci- 
siqa of the Supreme Court in Punfab Disttlling ?ndustrics vs. Income 
T& Commissioner (Am 1959 S. C . 346) and in Union of India 
vs. Bombay Tyre Internafiord Ltd.  (AIR 1984 S.  C . 420 at 436 & 
44.0). 

5. The Department ha3 sought s re-examination of the matter. 
In the meanwhile the public Accounts Commiitee has also taken the 
evidence of the officers of the Department on para 2.13 of the W A ' s  
Report. During the meeting, of the PAC, the officers of the Depart- 
ment expressed Rhe view that the differential interest at the hands of 
the manufacturers has no nexus or link with the sate price. Whatever 
be the Merential interest. the price charged by the manufacturer is 
the same. However, 'if it is found in any case that the additional 
cOIlSidoration has nexus with the sale price, the matter will be re- 
viewed. 

I 

6. In our previous note, reference was made to the decision of the 
Sup. .- Court in Punjab Mtnling Industries case only by way 
of analogy. In that case, the assesse's trade consisted in selling in 
bottles liquor produced in its distillery to wholesellers . The a k s -  
see took from these wholeseller the price of the liquor, a certain sum 
fixed by $he Government as ptice of the bottles in which the Bquor 
was supplied and a further sum described as security deposits for the 
return of the bottles. The moneyq taken as price of the bottles were 
returned as and when the bbttles were returned. The moneys des- 
cribed as security deposits were also returned as and when the bottles 
were returned. It was held that the consideration for the sale was 
constituted by several amounts te~pectively called *the price of the 
liquor*, price of the bottles and the security dcposita". The 
amount which w a ~  called security deposit was a c m y  a part of the 
consideration for the sale and. therefore. part of the tirice d what 



was sold. The Court further observed that the muneys towards 
security deposib when paid were th6 moneys of thc'asscksee and where 
thereafter in no sense the moneys of the persons who paid them. 

7. In the casc of Bombay 2jtr.e lrrtemafiond Ltd. the Supreme 
Court observed, inter alia, that under section (4) 1 of the Central 
Excises and Salt Act, the Revenue is empowered to determine the 
true value of the excisablc article, after taking into account any c q -  
cession shown to a special or favoured buyer because of extra com- 
mercial considerations, in order that the price be ascertained only on'  
the basis that it i s  a transaction at 'arm's length. Tn every such cese, 
it will be for the Revenue to determine on the evidence before it 
whether the transaction is one where extra' commercial consid&ations 
have entered and if so, what should be the price to be taken as the 
value of the excisablc article £or the purpmes of excise duty. 

8. In the present referring note. it  has been pokted om that the 
nexus that is observable between the security deposits and the indivi- 
dual transaction as in the Pirnjah Distilling Industries case is not so 
obviously seen in respect of ;dl the c a m  covered by para 2.13 of the 
C&AG's Report. 

9. The security deposit madc by the wholesale buyer in these 
cases might constitute an additional consideration for entering into 
the dealership agreement between the manufacturer and the wholesale 
buyer. Tt will be for the Department to establish that such additional 
consideration has a nexus with the sale price of $the excisable goods. 
The Department also should be in a position to determine the amount 
of the money value of such additional consideration. If there is no 
such rlexus or i f  the Department is not in a position to determine the 
money value of the additional consideration, the provisions of Rule 5 
of the Central Excise (Valuation) Rules, 1975 would noi be appli- 
cable. 

10. As the, reference has arisen out of an Audit para and the 
matter has bacn discussed by the Public Accounts Cornmitt* an 
13.9.1984, Law Secntary also may kindly see. 



w- 
(q. K. KARTHA) 

27-9-84 ' 
Illegible. 

Sd/- 28.9.84 

Ministry of Filrance (Deptt. of Revenue) 
(Shri T .  S. Swami~than,  Addl. Secry . 

Dy, No. 23653/84, 
date 29.9.84. 



APPENDIX II 
(Para 25) 

Sizdidellnes fa Deployment of Funds Taken by the cornp~lnsks m 
Advance for Booking of Vehicles: 

The question of automotive manufacturers accepting deposits as 
advanw for booking of vehicles has been engaging attention of the 
Government for some time. While thew advances may be essentially 
in the nature of a Civil contract. It is not unusual for the depositors 
to expect a reasonable return in the form of interest and seek re- 
assurance about their deposits even through Government intervention. 
It is, therefore, essential that amounts received from depositors axe 
deployed in a manner which would enable the company to make 
prompt refunds of the principal amount alongwith dhe interest. With 
a view to maintaining adequate security of depositors money, Gov- 
ernment have cvnsidered it desirable to prescribe the following 
guidelines: 

! 
1. Not less than fifty percent of the deposits received should 

be deposited with nalionalised banks/public sector finan- 
cial institutions/public sector undertakings/Unit Trust 
of India and Housing Development Finance Corporation. 

2. The balance amount could be utilised by the company as 
its working capital or for deposit with private sector 
companies. However, deposit with the private sector 
will not be more than twenty-five per cent of the total 
deposits received by the company. 

3. The deployment of funds on the above basis will be re- 
latable to the deposits available with the company on 
30.6.84 and at the end of each of the subsequent quar- 
ter i.e. 30 .9 .84 ,  3 1 . 1 2  8 6  and so on. 

2. The minimurn inteteqt payable on the deposit< should be 
seven percent per annum compounded annually. 

3. Government trusts thar automobile manufacturers will take 
suitable steps for implementation of these guideli'mes with immediate 
effect. The position of deposits and their deployment may kindly be 
reported to the Department of fIeavy Industry every quarter i.e. 
30.5.84,  30.9.84 and so on. 



APPENPIX 111 
(Pan 32) 

Notfmtion No. 21 1/CE dt. 4.8.1983 
In exercise of the pawers confmed by sub-rule (1) of rule .8 of 

the Central Excise Rdles, 1944, read with sub-,s(xtion (3) of Section 
3 of Additional Duties of Excise (Goods of special Impottance) Act, 
la? (58 of 1957) and in supersession of the notification of the 
(Savt. of India in the Ministry of Finance (Deptt. of Revenue) NO. 
& / ~ ~ e n t r a l  Excises dated the 1st March, 1983, the Central Govt. 
?&&by exesllpts cigarettes of the description specified in column (I) 
of the table below and falling under sub-item II(2) of item No. 4 
ef the First Schedule to the Central Excises and Salt Act, 1944 
(1 of 1944) from so much of the duty of excise leviable thereon under 
the said Acts, as is in excess of the amount calculated at the rate 
specified in the corresponding entry in column-(2) of the said table: 

Provided that the amount of duty,so levied slaall be apportioned 
in the ratio of 2.75: 1.00 between the duty leviable under the Central 
Excises and Salt Act, 1944 (1 of 1944), and the Additional Dutit~ 
d Excise (Goods of special importance) Act, 7957 (58 of 1957), 
respectively . 

TABLE 

(i) d w  not e u m d  r u m  fAy. Thirty five rupca per one thousand. 



Explanation:-For the purposes of this notification 

(1) "adjusted sale price" in lelation to each cigarette contained 
in a package of cigarettm, means the unit price arrived d bT-divid- 
ing the sale price of such package by the number of cigarettes in 
such package; 

Provided that- 

where such cigarettes a 5  packed in packages containing 
the same number of cigarettes but the sale prices of such 
packages are different, the adjusted sale price in rela- 
tion ;to each such cigarette shall be the unit price arrived 
at by dividing the highest of such sale prices by the 
number of cigarettes in such package; and 

where such cigarettes are packed in packages containing 
different number of cigarettes, the unit price for each 
such package shall b:: determined by dividing the sale 
price of each such package by the number of cigarettes 
therein and the highest of such unit prices shall be the 
adjusted sale price in relation to each such cigarette; 

(2) "cigarettes packed in packages" means cigarettes which arc 
packed for retail sale, in packagcs which- 

( a )  contain 10 or 20 ciprettes. and 

(b)  bear a declaration specifying the n~&irnum sale price 
thereof as the amount specified in the declaration plus 
local taxes only; 

(3) "sale price", in  relation to n package of cigarettes means 
the maximum price (excluding of local taxes only) at which such 
package may be sold in accordance with the declaration made on 
such package. 

(F. NO. 349 12182-TRU) 



APPENDIX N 
(Para 32) 

TO BE PUBLISHED IN PART 11, SECTION 3, SUB-SECTION (i) 
OF THE GAZETTE OF INDIA EXTRAORDINARY DATED 

25 MARCH, 1985/4 CHAITRA, 1907 (Saka) 

GOVERNMENT OF JNDIA 
MINISTRY OF FINANCE 
(Department of Revenue) 

NEW DELHI 25TH MARCH, 1985 
-.----- -- 

4, Chaitra, 1907 (Saka) 

NOTIFKATION 

NO. 100/85-CENTRAL EXCISE 
In exercise of the powers conferred by sub-rule (1) of rule 8 of 

the Cenfral Excise Rules, 1944, read with subsection (3) of sxtion 
3 of the Additional Duties of Excise (Goods of Special Importance) 
Act, 1937, (58  of 1957) and sub-clause (4) of clause 47 of the 
Finance Bill, 1985, which clause has, by virtue of the declaration 
made in the said Bill under the Provisional Collection of Taxes Act, 
193 1 (16 of 193 1 ), the force of law, the Central Government hereby 
exempts cigarettes of the description specified in column (1) of the 
Table below and falling under sub-item Il(2)  of item No. 4 of the 
first schedule to the Central Excises and Salt Act, 1944 (1 of 1944), 
from so much of the duties of excise leviable under the said Acts and 
the special duty of excise leviab!e under sub-clause (1) of the said 
clause, as is in excess of the amount calculated at the rate specified 
in corresponding entry in column (2) of the said table: 

Provided ,that the mount of duty so levied shall be apportioned 
in the ratio of 1.82:O. 18: I .00 between the duty leviable under the 
Central Excises and Salt Act, 1944 (1 of 1944) the special duty of 
excise leviable under sub-clause ( 1  ) of clause 47 d the Finance Bill, 
1985 and the duty leviable under the Additional Duties of Excise 
( G d s  of special importance) Act, 1957 (58 of 1957), respectively. 

52 



THE TABLE 

(i) d m  not ex& mpea fllty. Thirty five mpea per onc thoinad. 

(iv) a d  three h d d  but dw Two hundred and thirty two rupea 
not 3- five hundred. per one thousand plus three ~ p s  

and eighty paire per orre tbaraad 
forevayincrePwof rupeafivcor 
fraction t h d  in the d j d  sal- 
price in utcesr of rupees three hund- 
red; and 

(v) ace& mpar five h u ~ t d d  Thrae hundred md eighty four r u p e a  
per one rhwrand 'plus four mpea 
per one tho4.a ~d for every incnue 
of rupee five or &tion tbaed 
in the adjusted rale price in attxa of 
rupee fiw hundred. 

Explanation : - 
For the purposes of this notification 

( 1 )  "adjusted sale price" in relation to each cigaretre contained 
in a package of cigarettes, means thz unit price arrived at by divizng 
the sale price of such package is fixed &er the date of issue of this 
package; 

Provided that in t b  case of clgare'tes having a sale price exceed- 
ing rupees seventy per thousand, the adjusted sale price h i  relation 
to each cigarette contained in a package of cigarettes shalt, where 
the  ale price of such paclrqe is fixed after the date of issl~e of this 
notification, and; 



(a) such sale price is in excess of the sale price of a like 
package as sold immc$iately before such date; or 

(b) such packages are packed for retail sale'& the fikt time 
only after such date, 

mean, the unit price arrived at; 

(i)  in a case falling under clause (a) by reducing ,the sale 
price by an amount equal to such excess or an amount 
calculated at the rate of rupees ,ten-per thousand which- 
ever is less, and by dividing the sale price, of such pac- 
kage as so reduced by the number oS cigarettes in such 
package; and 

(ii) in a case falling under clause ( b ) ,  by reducing the salt: 
price of such package by an amount calculated at the 
rate of rupees ten per .thousand, and by dividing the sale 
price of such package as so reduced by the number of 
cigarettes in such package; 

Provided further that where the cigarettes are packed in packages 
(whether or not containing the same number of cigarettes) but the 
unit prices of the cigarettes in different packages as arrived at in 
Accordance with the foregoing provisions of this Explawion are 
not ithe same, the adjusted sale price in relation to each cigarette in 
every such package shall be the highest of such prices; 

2. "cigarettes packed i~ packages", means cigarettes which are 
packed for retail sale, in packages which. 

(a)  contain 10 or 20 cigarettes, and 

(b) bear a declaration specifying the maximum sale price 
thereof as the amount specified in thc declaration, 
plus local taxa  only; 

(3) "sale price", in relation to a package of cigarettes, means 
the maximum price (exclusive of local taxes only) at which such 
packages may be sold in accordance with the declaration made on 
such package. 



APPENDIX V 

TO BE PUBLISHED IN PART 11, SECTION 3, SUB SECTION (i) 
OF THE GAZETTE OF INDIA E X T R A O R D W Y  DATED 

THE 2ND SEPTEMBER 1985 

GOVERYMENT OF INDIA 
MINISTRY OF FINANCE 

DEPARTMENT OF REVENUE 
NEW DELHI, the 2nd SEPTEMBER 1985 

NOTlFICATlON 
No. 201/85-Central Excise 

0 

In exercise of the powen confmed by sub-rule (1  ) of rule 8 of 
the Central Excise Rules, 1944, read with sub-section (3) of sl?cfion 
3 of the Additional Duties of Excise (Goods of Special Importance) 
Act, 1957 (58 of 1957). the Central Government hereby exempts 
cigarettes of the description specified in column ( 1) of the table below 
and falling under subitem II(2) of item No. 4 of the first schedule 
to the Central Exciscs and Salt Act, 1944 ( 1  of 1944) from so much 
of the duties of excise leviable under the said acts as is in excess of 
the amount calculated at the rate specified in the corresponding entry 
in column ( 2 )  of the said table:- 

Provided that the amount of duty so levied shall be apportioned 
in the ratio of 2: 1 between the duty leviable under the Central Excises 
and Salt Act, 1944 (1 of 1944) and the duty leviable un&r the Ad- 
ditional Duties of Excise (Goods of special importance) Act, 1957 
4'58 of 1957) respectively. 

55 



c i g u c ~ ~  (king cigantter packed in pac-) 
d which the +utcd sPle prim pm o m  tho&. 

(i) doa not uuxd rupee3 &y. Forty two rupca per onc t1umna.d 

(iii) ucaeb rupees one hundred and wventy 'l'wo hundred md twenty five rupees 
but d )a not e x d  rupees thrm hund- per one t h o d .  
red. 

( i ~ )  cxcccda ru t h  huadmi but doee L.'c~ur hundred rupees per one 
not aZw five hundml and tlruuibrd; and 
w. 

ExplaMtion: For the purposes of this notification- 
(1) "adjusted sale price", in relation to each cigarette con- 

tained in a package of cigarette means the unit price 
arrived at by dividing the sale price of such package by 
the number of cigarettes in such package; 

Provided that where the cigarettes are packed in packages (whe- 
ther or not containing the same number of cigarettes) but she unit 
price of the cigarettes in different packages as arrived at in accor- 
dance with the foregoing provision of this Exp1ana:ion are not the 
same, the adjusted sale prce in relation to each cigarettes in every 
such package shall be the highest of such prices; 

(2) "cigarettes packed in packages" means cigarettes which 
are packed for retail sale, in packages which- 

(a) contain 10 or 20 cigarettes, and 
(b) bear a declaration specifying the maximum sale price 

thereof as the amount specified in the declaration, plus 
local taxes only 

(3) "sale price", in relation to a package of cigarettes, means 
&c maximum price (exclusive of local taxes only) at 
which such packages may be sold in accordance with 
the declaration made on such package. 

(K. S. Vcnkatagiri) 
Under Secretary to the Government'of India. 
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Conclusions/ Rccomrnendations 

S1. Para Ministry 
NO. KO. Epartmc~lt 

C!accrne d 
- - - - -- - p-- 
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The Committee observe that Section 4 of ,the Central Excise and 
Salt Act, 1949, provides that where duty is chargeable on excisable 
goods with reference to their value, such value shall be the pick at 
which such goods are ordinarily sold in the course of wholesale 
trade. Where such goods are sdd, at different prices to di£ferent 
classes of buyers (not being related persons), each such price shall 
be deemed to be the price charged in the course of wholesale trade. 
Where price is not the sole consideration, the value of goods shall be 
based on the aggregate of such price and the amount of m o n e  value 
of any additional consideration flowing directly or indirectly from the 
buyer to the asqeqsee as per provisions of Rule 5 of the Central Excise 
(Valuation) Rules, 1975. 

DO. M/s. Golden Tobacco Co. obtained security deposit fmm @e 
wholesale buyers according to :he standard t e e -  and conditions of 
business with them. The Company reserved the ri8ht to vary the 
amount of such security deposit from time to time. Tt paid interest 

-.-- ------ . .- -- - .-- - - -  - - - - -- -- ----- 
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@ 3 per cent per annum or at such rates as was to be decided'by it 
from time to ,time. However the Company charged interest @ 18 
per cent on the sales made to the wholesale buyers on credit. Like- 
wise M/s. Godfrey Phillip (India) Ltd. recovered securiv deposits 
from the dealers according to the conditions of sale of their c igm?ls  
but no interest was paid by them on such deposits. * MJs. Indian 
Tobacco Co. Ltd., also asked for secu~ty deposit from its cnstomers 
on which it paid no interest at all. 

68 M/o M; s. Golden Tobacco Co. Ltd. obtained a kurity deposit 
Finantx 
(Dcptt. of amounting to Rs. 14.76 crores in the year 1979-80, Rs. 17.51 
Revc nue) mores in 1980-81, Rs. 19.00 mores in 1981-82 and Rs. 24.38 

crores in 1982-83 against a total subscribed capital d Rs. 5 crores 
only in all these years. M/s. Godfrey Phillips Ltd. recovered secu- 
rity deposits .to the tune of Rs. 12.73 crores in the year 1980, Rs. 14.42 
crores in the year 1981, Rs. 24.77 crores in 1982 and Rs. 24.89 
crores in 1983 against a subscribed capital of Rs. 2.64 crores in the 
pears 1980, and of Rs. 2.90 crores in the years 1981, 1982 and 
1983. M/s. I. T . C . Ltd . received security deposit of Rs. 23.13 
crores in the year 1980-8 1 and 1 1 .3  1 mres in the year 198 1-82 
against a share capital of Rs. 27 .28 c a e s  for both ,these years. 



69 M/o F' lnanc- The Committee find that the aforesaid companies have been 
(Deptt. of obtaining security deposits from their wholesale buyers which were 
R:v:nue) interest free or were bearing a very low rate of interest. The utilisa- 

tion of such deposits as their working capital for manufacturing and 
trading activity have thus indirectly led to depression on account of 
the cost of manufacture of cigarettes on which duty is leviable. The 
manufacturers thereby derive extra indirect benefit due to under 
assessment of the cost of manufacture. The Department have how- 
ever argued that security deposits are obtained from the buyers only 
as an assurance towards taking delivery of goods for marketing and 
to save the Company from any less resulting by their not lifting the 
goods. They have further contended !hat the practice of taking 
deposits is in existence even in casz of goods which are not excisable. 
However the Committee find that the cigarette companies have ob- * 
tained deposits which far exceeded their capital in certain cases and 
cannot obviously be treated simply as earnest money. Prima facie 
it contributed towards working capital which was used to finance 
production and sale of cigarettes at depressed prices. The Commit- 
tee therefore find force in the Audit view that the n~p?ly of such 
deposits without interest or at low rates of interest can be treated as 
additional consideration which should be included in the value of 
the cigarettes for purposes of assessment under Rule 5 of the Centtd 
Excise (Valuation) Rules. p e  Committee accordingly desire the 
Department to examine the matter in depth and take nwessary action 
in this regard so that the Companies are prevented from reaping un- 

I - - - - _ -_ I -- -__ - 



5 70 1Ll/o . 
Finance. 
(Deptt. of 
Revenue) 

--- - 
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-- - 
due b e d  at the cost of National Exchequer consequent Zn under- 
assessment on account of the depressed prices of cigarettes. 

The Committee find that M/s. Golden Tobacco Co. started a new 
security deposit scheme after the Budget of 1979. Under this 
scheme fhe buyers were asked to build the new security deposits from 
payments made by them against the invoices of cigarett'es supplied 
by ,the Company with the result tint security deposit amount went up 
creating corresponding outstandings in the supply accour!t of whole- 
sale buyers. The Company paid interest @ 6 per cent on credit ' 

balance of the scheme so built on quarterly basis by way of credit 
notes. The Company however charged interest @ 18 per cent from 
wholesellers on outstandings in supply from them every month by 
way of debit notes. The debit notes were not for the differential 
in prices but for differential in inkrest rates. 2'EiTs sysfem -appears 
to have been started by the Company with a view to recover 'mount 
at some fixed rates in order tb make ex'ra margin of profit from the 
wholesale buyers. The Committee are surprised at ihe modus 
opermdi adopted by the Company about which the Government have 
informed that a show cause notice for short levy of Rs. 28.93 crores 
has been issued and the matter is under investigation. The Com- 
mittee would like to be aprised of the final outcome and also of the 
measures taken ,to plug the  loophole^ taken 'advantage of by the 
Company to defraud the National Exchequer. 



71 MI0 The Committee would also lie to be informed if the income so 
Finance - derived by the Company was shown in their tax returns and duly 
(Deptt. of 
Revenue) taxed by the Department. 

Do. The Committee find that employees in various establkhments and 
concerns are advanced loans by their employers for the purpose of 
building a house or purchasing a site or a house or for purchasing a 
motor car and either no interest is charged by the employer on the 
amount of such Ioans or interest is charged at a rate !ower than the 
specified rate of interest. Accordmg to Income Tax Act provision 
in force upto 30-4-1 985 either the interest at the rate specified by the 
Government on the interest free loan or the difference between the 
rate so specified and the actual lawer rate charged by the employer a 
on the loan was treated as income of the employee and taxed a d -  - 
ingly. The Committee therefore recommend @at in order to deter 
the Cigarette Companies from obtaining deposits either without 
interest or at very low rates, an identical provision may be made in 
the Income Tax Act whereby the interest payable by .the Cigarette 
Companies on the interest free deposits at the specified rate or the 
difference between the specified rates of interest and the actual rates 
of interest paid by them is treated as income of the Companies apd 
taxed under the Act. 

8 73 M b  The Committee find that manufacturers of cars, scooters etc. 
Finance 
(Deptt. o f  

are realising a portion of a price of the product as advance de@b 
Rcvenur) from the Customers. The Ministry of Industry has prescribed certain 



( 1 ) Not less than fifty percent of the deposit recGVed should 
be deposited with the nationalised banks/public sector 
or financial institutions/public sector undertakings/Unit 
trust of India and Housing Development Finance 
Corporation. 

(2) The balance amount cou!d be utilised by the Company as 
its working capital or for deposits with private sector p 
Companies. However, Deposit with the private sector 
will not be more than twenty five percent of the total 
deposits received by the Company. 

(3.) The minimum interest payable on the deposits should be 
seven per cent per annum compounded annually. 

It is surprising that the aforesaid guidelines were laid- down by 
the Ministry of Industry sometime in the year 1984 and the Ministry 
of Finance (Department of ~evenuk) has not considered it expedient 
so far to prescribed guidelines on similiat lines in respect of the d e  
posits obtained by the Cigarette Companies. The Committee feel 
that such guidelines are very essential to act as a deterrent to the Com- 
panies from obtaining deposits either without interest or on payment 



at every low rates of interest and recommend the Ministry of Finance 
(Department of Revenue) now to move swiftly in the mii#eZ. and 
have the necessary guidelines prescribed without any further loss 
of time. 

The Committee observe that the question whether the acceptan& 
of security deposits by cigarette mmufacturers either without interest 
or on payment of interest at lower rates than the nominal specified 
rate constituted an additional consideration, was examined by the 
Ministry of Law. They had inter alia opined that the security deposit 
made by the wholesale buyer in such cases might constitute an addi- 
tional consideration for entering into the dealership agreement bet- 
ween the manufacturer and the wholesale buyer. They had however 
state that it was only the Department which could assess and establish 
whether such additional consideration in terms of money vdue had a 
nexus with the sale price of ,the excisable goods thereby necessitating 
the applicability of the provisions of Rule 5 of the Central Excise 
(Valuation) Rules 1975. The Committee are surprised that the 
above advice was given by the Ministry of Law sometime in the year 
1984 but even after a lapse of more than two years they have not 
yet been apprised whether the same was examined and if so, with 
what results. They would therefore like ,to be informed of the out- 
come of such examination and of the action taken in the matter. 

76 D The Committee find that by a notification No. 21 1/CE issued on 
4-8-1983 the pattern for levy of duty on Cigarettes was changed 



f 2 3 4 
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from 4-8-1983 and is related to the retail sab price which coBitin& 
to be the measure of valuation for assessment even naw. After the 
issue of the aforesaid notification the duty structure has been changed 
twice by notificalions Nos. 100/85-CE dt. 25-3-85 201/85-CE dt. 
2-9-85 but the declared retail selling price continues to be the basis 
for determining tho slabs at which excise duty is to be charged, The 
duty is levied according 'to graded-rates with reference to the ratail 
sale price of Cigarette-the duty charged increases corresponding tl, 
the increase in the retail sale price of Cigarettes. The duty K charged 
on the basis of the retail sale price printed on each packet of c@r&k~. 
MIS. National Tobacco is reported to have adopted a upat-' 
andi by which the slides of the cigarette packets were printed in such 
a skilful manner that the figures may be easily misread e.g. Rs. 1.00 
was printed in such a way as to be read as Rs. 1.90. They paid duty 
at the lower price of Rs. 1.00 but the cigarettes were actualb sold 
in retail at ahe higher rate of Rs. 1 .90. Even though the w- 
ment had i s m  a show cause notice but had failed to intimate sub- 
sequent developments despite repeated reminders with tb3 && that 
it has not been possible for the Committee to arrive at any con~lusion. 
The Committee feel that the resort to such practice aimed at cheating 
and defrauding the National Exchequer of fhe mcnues due should 
be viewed in all seriousness and desire that exemplary'acbon &%&Id 
be taken against thecompany so as to serve as a Iessdn to deter it 



and others from indulging in similar practice in future. They would 
also like the Government to =-if this practice wuld 66 brought 
wi-th4 the ambit of cognizable offence by making, if necessary, mit- 
able provision to that &ect in the Act. - 

77 Mi0 The Committee- find that retail sale of tb;e packet of cigattes 
Finance 
(Deptt. of at a price higher than the declared printed price mmts to an in- 
Revenu fringement of the Stan'dards of Weights and Measures (Phcked Corn- 

modities) Rules, 1977 which is being enforced by the State GiiCern- 
ments and the Union Territories. The Committee have been kformed 
that a number of cases have been booked by the various State Gov- 
ernments for the violation of the provisions of the said Rules but t4ey 
have yet to be apprised of the action taken in the matter. They would, 
therefore, like to be informed of the details of such cases includirig g 
the action talcenpin each as also of the measures adopted to deter the 
traders from adopting similar practices. The Committee would also 
like to know whether She difference between the dec l ad  price and 
higher price charged by the dealer or any wholesaler bas flawed back 
to the manufacturer in some form or the other necessitating the 
application of the Central Excise Law. 

The Cornmilltee find that the concZpt of ad wlmern dut)' based 
on the value of goods had been creating enormous difficulties and 
trend is now shifting towards accepting "transaction tr&lt~e" which h k  
been adopted by 95 per cent of countries in t& world. The a 

"transaction value" is reflected in the invoice and is acce$d for pur- 








