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INTRODUCTION

1, the Chairman of the Public Accounts Committee as authorised
by the Committee, do present on their behalf this Two Hundred and
Eleventh Report on Paragraphs relating to Estate Duty included in
Chapter IV of the Reports of the Comptroller and Auditor General
of India for the years 1971-72 and 1972-73, Union Government (Civil),
Revenue Receipts, Volume II-Direct Taxes.

2. The relevant Reports of the Comptroller and Auditor General
of India for the years 1971-72 and 1972-73 were laid on the Table of
the House on 25th April, 1973 and 8th May, 1974 respectively. The
Public Accounts Committee (1973-74) examined the paragraphs
relating to Estate Duty included in the Report of the Comptroller and
Auditor General for the year 1971-72 at their sitting held on the 21st
November, 1973. In respect of Paragraphs 71(i)&72 of the Report of
the Comptroller & Auditor General for the year 1972-73 discussed
in Chapter I & V of this Report, relevant information had been
obtained by the Public Accounts Committee (1974-75). The Public
Accounts Committee (1975-76) considered and finalised this Report
at their sitting held on 13th April, 1976. The minutes of these sit-
tings form Part II* of the Report.

3. For facility of reference, the conclusions/recommendations of
the Committee have been printed in thick type in the bndy of the
Report. For the sake of convenience. the conclusions/recommen-
dations have also been reproduced, in a consolidated form, in
Appendix II to the Report.

4. The Committee place on record their appreciation of the
commendable work done by the Public Accounts Committee
(1973-74) and (1974-75) in taking evidence and obtaining informa-
tion for this Report.

5. The Committee also place on record their appreciation cf the
assistance rendered to them in the examination of the Audit Reports
by the Comptroller and Auditor General of India.

6. The Committee would also like to express their thanks to the
officers of the Ministry of Finance for the cooperation extended by
them in giving information to the Committee.

New DELuI; H. N. MUKERJEE.
April 15. 1976 ' Chairman,
Chaitra 26, 1898 (Saka) Public Accounts Committee.

*Not printed. (One cyclostyled copy laid on the Table of the House
and flve copies placed in Parliameat Library). .
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CHAPTER I

INCORKECT COMPUTATION OF THE PRINCIPAL VALUE OF
THE STATE

Audit paragraph

1.1. A deceased partner’s interest in the goodwill of the firm
passes on his death, and is assessable to estate duty.

1.2. In one case, while valuing the share of a deceased partner in
the goodwill of the firm on the basis of average profit, the total of
the profit was wrongly taken as Rs. 2,73,943 instead of Rs. 3,73,943.
This resulted in under-assessment of the value of the estate by
Rs. 26,750 and short-levy of duty of Rs. 6,711.

1.3. The Ministry while accepting the mistake, have intimated
that additional demand has been raised.

[Paragraph 54 (i) of the Report of the Comptroller and Auditor
General of India for the year 1971-72, Union Government (Civil),
Revenue Receipts, Volume II, Direct Taxes]

1.4. Estate Duty is leviable on property “passing on death” of a
person. Goodwill of a firm in which the deceased was a partner is
also property and the deceased’s share in the goodwill is therefore
includible in the estate.

1.5. The value of the goodwill depends upon the standing of the
firm which is reflected in the profits earned by it over a period. It
is, therefore, the practice to ascertain the value of goodwill of a
business on the basis of the average profit of business for a number
of past years. The Board in their circular No. 7-D of 1957 dated
4.5.1957 have issued detailed instructions regarding valuation of good-
will. Under this method. normally the average profit of the past
five yeats is capitalised. The number of years ‘purchase’ adopted for
the purpose of capitalisation is taken between 2 and 5 years. Gene-
rally it is taken as ‘three years’ purchase unless a particular case re-
quires adoption of a difterent figure.

1.6. The Committee were informed by Audit that in this case al-
though the Assistant Controller of Estate Duty had followed cor-
rectly the instructions of the Board in applying the principle of
valuaticn of goodwill, he committed a mistake in striking the total
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of profits of the past five years and adopted a total of Rs. 2,73,043 as:
against Rs, 3,73,943 as under:

Calculation  Correct
Asstt. Cor-  Calculation -
troller of

Estate Duty

Rs. Rs.
Total profiis of 5 years . . . . . . . 2.73:943 3573,943.
" Avcrage . . . . . . . . . 54,788 74,788
Less 109, as Marageriz] remuncratior . . . . 5,478 7,478
Balarce 49,310 67,310
Say 49,000 Say 67,000
Capitaliscd at 3 years purchsse . . . . . 1,477,000 2,01,00-
50%;, sharc of the deceesed 73,750 1,00,50:6
Differerce 26,750

1.7. The Committee desired to know the basis for taking the
profits of five years for the valuation of goodwill. In a note furnished

to the Committee the Department of Revenue & Insurance stated as
follows:

“A deceased partner’s interest in the goodwill of a firm, passes
on his death and is assessable to estate duty. The widely
used methed of evaluation of goodwill is laid down 1n
Annexure ‘A’ (4th Method) to Board’s Circular No. 7-D of
1957 dated 4.5.1957; it is known as ‘valuation at a number
of yvears purchase of past net profits and relevant extracts
are reproduced below for ready reference:

(i) Calculate the average of the past 5 years profits after
making adjustment for reasonable management remune-
ration. For stock it should be examined whether the
method of valuation is consistantly employed at each
accounting vear. ,

(ii) Determine the number of years purchase at which to
capitalise. The number of years purchase is usually 2 to 5
years.

(iii) Multiply (i) by (ii) to arrive at the goodwill’.”
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1.8. Explaining the circumstances in which the mistake had

occuzred in this case, a Member of the Central Board of Direct
Taxes stated in evidence:

“The total of five years profit shown at Rs. 2,73,943 should
have been shown as Rs. 3,73,943. Therefore, average of this
came to Rs. 54,000—less Management Remuneration 10 per
cent came to Rs. 5,000 from Rs. 7,000 and in that way the
average of three years was capitalised at a reduced rate.
The mistake ic in totalling the profit of the company for
five years. It should have been Rs. 3,73,000 instead of Rs. 2
lakhs and the other things followed from that.”

In a note furnished subsequently to the Committee in this regard,

the Department of Revenue & Insurance informed the Committee as
follows:

“While valuing the 50 per cent share of Shri C. B. Shah (de-
ceased) in the goodwill of the firm in which he was pari-
ner, on the basis of 3 years purchase of the average profit
of 5 vears’ profits, the share was inadvertently valued at
Rs. 73750 as against the correct value of Rs. 1,00,500 due to
arithmetical mistake in taking thc total of past 5 vears'
profits, as Rs. 273,943 against the correct total of
Rs. 3.73. 943, Thi: resulted in the under-assessment of the

value of the estate bv Rs. 26.750 involving short-levy of
Rs. 6,711

1.9, When asked whether the mistake could be deemed to be a
typographical error, the witness replied:

“It seems to be a totalling error of five vears profit.”

He added that it seemed that the assessing officer had made the
additions but did not check up.

110, When the Committee pointed out that such mistakes could

not be accepted as accidental, the Finance Secretary stated during
evidence:

“The officer had made a large number of mistakes in other
cases also. We have made an enquiry.”

1.11. In reply to another question on the action taken against

the officer concerned, the Member, Central Board of Direct Taxes
stated:

“The entire assessments made by this particular officer have-
been reviewed A lot of mistakes had been noted in his
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case. I am talking of the revenue audit. We have had
the entire assessments done by him reviewed. That re-
view showed that seven more major mistakes were com-
mitted by this officer, which were found out on review
by the Commissioner, Bombay. The bona fides of this
officer have been referred to the SPE for enquiry. In the
meantime, he has been taken off the assessment work.”

1.12. The Committee desired to know whether the officer was now
in India and the Finance Secretary stated:

“He went on study leave and has come back.”

1.13. In subsequent note, the Committee were informed by the
Department of Revenue & Insurance that the enquiry against the
officer by the SPE was still on and that its outcome would be
known in due course.

1.14. The Committee asked whether the case commented upon by
Audit had been checked by the Internal Audit. In a note, the De-
partment of Revenue & Insurance replied:

“The case was not checked by Internal Audit; at the rele-
vant time audit of Estate Duty cases was attended to by
the staff of Deputy Controllers of Estate Duty and there
was paucity of such staff for audit work.”

1.15. The Committee regret that, in this case, although the
assessing officer had followed correctly the instructions of the Cent-
ral Board of Direct Taxes for determining the value of goodwill, he
committed a mistake in striking the total of the profits of five years,
which resulted in the under-valuation of the interest of the deceased
in the goodwill of the firm by Rs. 26,750 and consequential short-
levy of estate duty of Rs. 6,711. ‘A large number of mistakes’ are
stated to have been made by the officer in other cases also, some of
which have been referred to elsewhere in this Report, necessitating
an enquiry by the Special Police Establishment into his bano fides.
The Committee desire that the enquiry should be completed soon, in
case this has not already been done. If malafides are established,
appropriate action should be taken against the concerned officer.
The Committee would await a further report in this regard.

1.16. The Commiitee are unable to accept the plea that this case
could not be scrutinised by the Internal Audit on account of paucity
of staff. The Committee emphasise the importance of strengthening
the Internal Audit Department and urge that its machinery be ade-
quately geared up so that such lapses do not go undetected.
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117, The Commitiee note that an additional demand has been
raised for the duty short-levied and would like to be informed whe-
| ther the demand has since been recovered.

Audit Paragraph:

1.18. Income-tax and wealth-tax liabilities outstanding on the date
of death being ‘debts’ are deductible from the principal value of the
estate,

1.19. In five cases, where this liability had not been correctly
worked out, and in one case where the liability was deducted twice
over, there was under-assessment of principal value to the extent of
Rs. 1,15,298 with consequent short-levy of duty of Rs. 19,575.

1.20. The Ministry have accepted the mistakes in all cases, and
have intimated that demands in four cases have been raised and
that assessment in the remaining case is being rectified.

[Paragraph 54(ii) of the Report of the Comptrolier and Auditor Gene-
ral of India for the year 1971-72, Union Government (Civil), Re-
venue Receipts, Volume II, Direct Taxes].

1.21. The Committee learnt from Audit that Section 44 of the
Estate Duty Act 1953 allows deductions of debts and encumbrances
in arriving at the net value of the estate. The income-tax assessed
on the deceased but remaining unpaid is a debt due by the deceased
and would therefore be deductible. Where income-tax payable on
the income derived by the deceasd upto the date of death had not
been assessed during his life time, the tax is nevertheless a debt due
though it would be quantified only when the assessment is made.
This debt is deductible under Section 44 of the Estate Duty Act.
Similarly, all taxes which are vet to be assessed such as wealth-tax
etc., and those outstanding for payment on the date of death are en-
cumbrances on the estate and are deductible,

1.22. The Committee desired to know whether the mistakes re-
ported by Audit in these five cases had occurred because of negligence
or on account of non-availability of information relating to other
direct taxes. In a note furnished to the Committee, the Department

of Revenue and Insurance stated:
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“The mistakes in the above five cases occurred on account of
incorrect allowance of tax liability as detailed below:;

Sl.  Deduction allowcd Actual liability Urder-asscssmert Stort-levy

No. by Assistart for taxcs of estate of duty
Cortroller of
Estate Duty

Rs. Rs. Rs. Rs.
1 2,67,583 1,81,501* 86,192 12,074
2 16,175 8,555 7320 1.884
3 11.696 6.069 5.627 1,407
4 18,012 5,439 12,573 3.134
5 3,586 1,076

ToraL 1.15.298 19.575°

It will be seen that the major mistake is in the case at
serial No. 1.

In cases at serial Nos. 1 and 4. mistakes occurred for ACED’s
failure in not coordinating the infnrmation available in the
Income-tax records with Estate Dutv records.  Instructions
for such co-ordination have since been issued vide Board’s
Instruction No. 544 dated 8-5-19%3.

(Copv reproduced 1n
Appendix I).

In SI. No. 2, Inspector’s report available on Estate Duty re-
cords shows that liability was only Rs. 8855 vet deduction
allowed was Rs. 16,175, This happened due to an crroneous
impression on the part of ACED. The total tax linbility
of Rs. 8,855 included income-tax Rs. 7,320 and balanee other
taxes, It appears. ACED thought that Rs 7,320 was for
income and Rs. 8,855 was for other taxes. So wrongly

aggregated the two figures and deducted Rs. 16,175
(Rs. 7,320+48,855).

In Sl No. 3 deduction allowed for 1967-68 was Rs, 3,210 against
an ultimate refund of Rs. 8,410.**

In Sl No. 5, deduction was allowed twice. in determining the
Principal Value of the HUF estate.

‘Thé Committes were, however, informed by Audit that the actual
liability for losses should be Rs. 1,81, 381

**The Committee were informed by Audit that the deduction allowed
for 1967-68 was Rs. 3,217 against an ultimate refund of Rs 2,410
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The above facts show that the mistakes occurred due to non-
coordination and want of sufficient care and lack of appli-
cation of mind by the ACED.”

1.23. In cases where a particular amount was allowed as deduc-
tion on account of estimated tax liabilities which subsequently, cn
assessment, happens to be different, the Committee asked how the
Department ensured that the estate duty assessments are duly recti-
fied. In a note, the Department of Revenue and Insurance replied:

“A rectification register u/s 61 of Estate Duty Act is being
generally maintained by ACED on the same lines as sec-
tion 154 register for income-tax. When tax liabilities are
taken subject to rectification, an entry is made in the Recti-
fication Register, which is reviewed pericdically and recti-
ficatory action taken to ensure that rectification of the
estate duty assessment is made when the actual tax liabi-
lity is determined.”

1.24. As regards the latest position relating to the recovery of
additional Estate Duty due from the assessees concerned. enquired
into by the Committee, the Department stated in a notice, as follows:

“Additional demand of Rs. 12,075 was raised and collected in
the case of late Shri G. I. Patel. Position in other 4 cases

is as under:
Name of the asscssee Demard raised as a result
of recrificatory action
1. Mrs. Goolbai K. Qokrji . . . . . . Rs. 1,884 Demard has been
| recovered.
2. Vasanji Hemraj Rs. 3,369 »

T.P. Desai Rs. 3,143

3
4. Smt. Indrabai Madhavdas. R fur d of Rs. 125-61 issucd. (The firelrevisior of the
assessment resulted ir a refund).”

1.25. To another question whether these cases had been checked
in Internal Audit, the Department replied:

“All the cases (except Vasanji Hemraj) were not checked in
internal audit. At the relevant timec, internal audit of
estate duty cases was handled by the staff of the Deputy
Controller. He has reported that these cases could not be
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checked due to paucity of trained staff. The arrangement
for internal audit of estate duty assessments has since been
reviewed. The work has now been entrusted to IAPs from
December 1972 when the strength of IAPs has also been
increased.

The case of Vasanji Hemraj was checked by the IAP but it
failed to detect the mistake.”

In this connection, the Committee learnt from Audit that according
to their records, the assessment of T.P. Desai was also checked by
Internal Audit. .

1.26. Since such mistakes could have occurred in Wealth- tax
assessments also, the Committee desired to know whether in these
cases, reported by Audit, the deceased persons were also wealth-tax
assessees and, if so, the deductions allowed on account of tax liabi-
lities in their Wealth-tax assessments. A note farnished in this re-
gard by the Department of Revente and Insurance in respect of one
of the assessees, Shri G. 1. Patel, iz reproduced below:

“Information as regards G.1. Patel is as per the notle attach-
ed. Information is being collected rec.aling other cases.
Information will be sent shortly.”

As regards the other cases, the Depariment staledq that the requisite
information was being col'cceted. The note furnished in regard to
Shri G. I. Patel is reproduced beluw:

“Shri G. 1. Patel died on 20-12-1762. For W.T. purposes, his
valuation date is 31st Marvch., His last W.T. assessinent
before his deain was for A, Y. 1962-63  (valuation date
31-3-1962). A perusal of the assessment ordes shows that

.

the following amounts have heen deducten [ tax liabili-
ties:

»

Taxes paid/pay bl or accow t of sctthomar t detitad te taow tie oy
1960-61 ai.d 1961-62 . . . . . . . . . Rs. 4,58.487

W.T. liabihithos for ALY 1958-59 10 1¢63-62¢1d 1462-63 | . . Rs. ' 9.s84/-

The amount of Rs. 4,58,487 has been deducted fiom concealed
income/wealth of Rs. 5,70,000 as per settlecment in January
1971,
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As the valuation date for the W.T, assessment is different
from the date of death, correct liability pointed out by
Audit for E.D. assessment will not be the same for W.T.
assessment.”

1.27. This Audit paragraph refers to instances where deductions
admissible, under Section 44 of the Estate Duty Act, on account of
tax liabilities of the assessees, had not been correctly worked out.
While in two cases, the Assistant Controller of Estate Duty had fail-
ed to correlate the information available in the rclevant Income-tax
records with the Estate Duty records, in a third case, the assessing
officer had allowed a deduction of Rs. 16,175 towards tax liabilities
against the actual liability of Rs. 8.855. The total tax liability of
Rs. 8.855 in this case included Rs. 7,320 towards Income tax and the
balance towards other taxes. The assessing officer, however. thought
erroneously that Rs. 7,320 represented the Income-tax liability and
Rs. 8,855 the liability on account of other taxes, and then aggregated
the two amounts. In a fourth case, a deduction of Rs. 3,217 had been
allowed by the assessing officer against an ultimate refund of Rs.
2.410 while in a fifth case, the tax liability was d2ducted twice in de-
termining the principal value of a HUF estate. These mistakes re-
sulted in undcr-assessment of the principal value of the estates to
the extent of Rs. 1.15 lakhs and consequential shi -ievy of Estate
Duty of Rs. 19.575.

1.28. Admittedlv, these mistakes had occurred on account of non-
coordination and lack of application on the nart of the officers con-
cerned, The Committee have been repeatedly emphasising the need
for eff: ctive coordination and corrclation hetween the assessments re-
lating {0 the different diret taxes and for greater vigilance in the
finalisation of ass~ssments. That sveh mistaks should continue to
recur despite the Committee's concern and the slethora of instructions
issned frem tire to time is highly regrettable. The Caomniittee hope
that at least after the issue of further instructionsin this regard on
& May 1973. such mistakes would become a thing of the past. The
Committee would like to know whether any action has been taken
against the assessing officers involved in these lupses.

1.29. It is distressing that though two of the cases reported by
Audit were checked in Interna; Audit, the mistakes had gone unde-
tected. In respect of the other throp cases. the now-tae-familiar plea
of ‘paucity of trained staff’ has been offered. This is a very unsatis-
factory state of affairs. Now that a review has taken place and the
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work of internal audit has been transferred from the staff of the De-
puty Controller of Estate Duty to regular Internal Audit parties, the
Committee expect more effective and meaningful results.

1.30. The Committee learn that the tax liabilities had been cor-
rectly deducted in the relevant wealth-tax assessment of one of the
assessees. Since it is likely that similar mistakes, as noticed in the
Estate Duty assessment, might have occurred aiso in the wealth-tax
assessments of the other four assessees, the Committee would like to
know whether the relevant assessments have been thoroughly scruti-
nised.

Audit paragraph:

131. The estate of a deceased person included a seven-storey
house property, out of which one floor was used as residence by the
-deceased. In the estate duty assessment the assessing officer took
the capital value of the property as Rs. 5,49,030 being 16-2/3 times the
net annual return of the rented out properiy (Gross: Rs. 59.364
minus outgoings), and after reducing the reform Rs. 78432 (being
1/7th capital value as exempt for self-ocsupation), included the
balance of Rs. 4,70,598 in the principal valae of the estate. In arriv-
ing at the net annual return of the prcperty, the assessing officer
had erroneously deducted an amount of Rs. 1,171 being expenditure
relating to self-occupied portion thereby reducring the capital value
of the let out portion by Rs. 19,509 (1171 X 16.66). Further, the de-
duction of Rs. 78,432 as aforesaid, was not in nrder as the capitalised
value of Rs. 549,030 was based on annual rental income of the por-
tion let out,

1.32. Thus, the principal value was under-assessed by a total
amount of Rs. 97,941 (78,432 plus 19,509) leading to short-levy of
-estate duty of Rs. 29,383.

1.33. The Ministry have stated that the valuer in March 1972 ex-
plained that there was a typing error in the original valuation
report and the rent of Rs. 59,364 was in respect of the entire build-
ing including the self-occupied portion.

[Paragraph 54(vi) of the Report of the Comptroller and Auditor
General of India for the year 1971-72, Union Government (Civil),
Revenue Receipts, Volume II, Direct Taxes].
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1.34. Section 5 of the Estate Duty Act lays down that estate duty is
levioble on the principal value of property passing or deemed to
pass on death. Under Section 36 of the Act, the principal value of
any property shall be estimated to be the price which, in the opinion
of the Controller, it would fetch if sold in the open market at the
time of death of the deceased. The value of house property depends
upon a variety of factors such as cost and quality of material used,
size of the plot, situation and last, but not the least in importance is
its yield i.e. the rental value. There are different methods of esti-
mating the market value of house property, but in cases where it
cannot be ascertained by a direct method it is estimated by the capi-
talising of yield. According to the introductions issued by the Cen-
tral’ Board of Direct Taxes (valuation for wealth-tax purposes),
where capitalisation of yield method is adopted, the net annual value
is to be determined by allowing the following deductions from the
gross maintainable rent:

(i) Municipal Taxes.
(ii) Repairs.
(iii) Collection charges.

(iv) Annual land revenue or ground rent.
(v) Insurance premia.

This net annual value is then to be multiplied by number of years
purchase.

1.35. Further, under Section 33 (i) (n), one house or part thereof
exclusively used by the deceased for his residence, is not to be in-
cluded in the principal value of the estate. to the extent of Rs. 1 lakh.
Therefore, if a part of the house is eligible for exemption, the annual
value in respect thereof as also the deductions relating thereto are
to be ignored if the net result is less than Rs. 1 lakh.

1.36. The Committee learnt from Audit that in this case the value
of the house was estimated on the basis of yield method i.e. the
capitalisation of annual rental value. The house had seven floors one
of which was self-occupied. Under the Estate Duty Act the value of
that portion of the house which was used as residence by the deceas-
ed was not to be included in the estate. According to the valuer’s
certificate of 5th March, 1968 the rent ‘realised’ was Rs. 59,364, which
obviously would not include the self-occupied portion. The
net annual value after allowing deduction on account of house tax,
repairs, collection charges etc. was determined at Rs. 32,955. This



12

was capitalised at 6 per cent i.e. at 16-2|3 years purchase and the
capital value thus worked out to Rs. 5,49,030. From this a sum of
Rs. 78,432 was deducted on account of 1|7th capital value as exempt
for self-occupation of one floor. This deduction of Rs. 78,432 was
not in order as according to the valuer’s certificate the gross rent of
Rs. 58,364 was that which was ‘realised’ and, accordingly, the national
annual value of self-occupied portion would not be included therein.

1.37. Further, while allowing deductions out ot Rs. 59,364 a sum
of Rs. 1,171 (the proportionate amount of Municipal tax in respect
of the self-occupied portion) was also deducted, though the gross
amount did not include the annual value of self-occupied portion.
The capital value of the property was thus further reduced by
Rs. 19,509. Total under-assessment of value of estate was Rs. 97,941
(784324-19,509).

1.38. The Committee further learnt from Audit that the objection

in this case had not been accepted by the Ministry who had stated

- that the valuer in his letter of March 1972 had informed that there

was a typing error in the original valuation report dated § March,

1968 and the rent of Rs. 53,364 was in respect of the cntire building
including the self-occupied portion.

1.39. Explaining, during evidence, the rea-ons for not accepting
the Audit objection, the Finance Secretary stated:

“At the time Audit drew up this note, it was done on the basis
that the valuer’'s report said, ‘rent realised’ on the pro-
perty, and, therefore, the Audit note is correct. But later
on it was found out that the valuer has said that the word
‘realised’ is a mistake for ‘realisable’. He has taken into
account the gross monthly rent received for them. Actual-
ly, the valuer had taken into account the valuation of the
self-occupied premises.”

1.40. To a question whether the mistake in the valuation report
had been detected after the assessment was completed, the witness
replied in the affirmative. The Committee were informed by
Audit in this connection that the assessment in question had been
scrutinised by Revenue Audit in January 1972 and that after the
mistake had been pointed out, the letter alleging a mistake in the
original valuation report had been obtained from the valuer in March
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1972, When the Committee drew attention to this fact, the Finance
Secretary replied:

“I will see the valuation report. If what you say is correct,
it is a very serious matter.”

141. In a note subsequently furnished in this regard explaining
the basis on which the valuer had clarified, in March 1972, that the
figure originally given by him was rent ‘realisable’ and not rent
‘realised’, the Department of Revenue & Insurance stated:

“The valuer realised the mistake when a query letter was
issued by the Assistant Controller of Estate Duty. In his
reply dated 23rd March, 1972 he had explained that the-
word ‘realised’ used in his letter of 5th March, 1968 was
a typing mistake for the word ‘realisable’. He had given
a list of 12 tenants; the gross monthly rent received from
them was Rs. 4516. He had added Rs. 481!- for self-occupi-
ed portion and had calculated the gross rent realisable

as below:
Grossrentreceivedfrom 12tenants . . . Rs. 4516
For gelf-occupied portion . . . . . Re 411

Rs. 4947 x 12
Rs. 59.364

On the basis of above figures, the valuer stated that in valuing
the property he had taken into account the rent receivable:
for the 6th floor flat.”

1.42. The Commuttee were also informed by the Department that
the Commissioner of Income-tax was being asked to have a fresh
valuation of the property done by the Department's Valuation Cell.
Subsequentily a copy of the report of the District Valuation Officer
was furnished by the Department who stated that the difference
between his valuation and that of the assessee’s valuer was nominal.
In his letter dated 19 December, 1973, the District Valuation Officer
had stated:

“Immediately on receipt of your letter cn December 14. the
Chartered Accountants M!s. D. N, Dastur & Co. were con-
tacted on phone for furnishing the particulars required for
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valuation, It was intimated by the firm on December 15
that they were not in a position to supply the details and
Shri Soli Shroff be contacted. Accordingly, his office was
contacted on that date by you and also by me on phone.
His representative, Shri Ramesh Patel, met me on Dec-
ember 17 and 19, and furnished particulars to the extent
readily available with him. The property was also inspect-
ed on December 17. As the plans of the building are not
available, rough measurements were taken with tape by
my staff. In the absence of detailed plens, it is not pos-
sible to give an accurate valuation, but based on the parti-
culars available on record, my valuation report is for-
warded. It is believed that this will serve the purpose of
replying to the audit objection,

As the difference between my valuation and that of the asses-

see’s valuer is nominal, it is presumed that a more accurate
report will not be necessary. In case, however, it is need-
ed, this office may please be informed accordingly.

It is, however, pointed out that the valuation done by the

assessee’s valuer was not correct, because the value of the
owner occupied portion was also considered by him on the
basis of rent realisable in proportion to the rent being
actually realised from tenants in the remaining part
of the building. However, the difference between my
valuation and his valuation has been narrowed down, he-
cause of the different rate adopted by me for capitalisation
of the rental income, considering the then prevailing rates
of interest on giltedged securities.”

The valuation report of the District Valuation Officer is repro-

duced below:
*¢.. Rented P.rtion :
Inzome : i Per Annum
Rentat Rs. 4515-88 p.m. . . . . . . . Rs. 54,191
Outgoings
unicipal taxes : Rs. 14,498
Repairsat 10%, of rert : Rs. 5.419
Mansgement ard collection charges, at
6%, ot rent Rs. 3,252
Insurance Rs.  345%
Lift mainterarce 1}: 1 g)%o
Pump runningand mainterance S.
Miscellareous Rs.  s500(—) Rs. 25,814
Netannusal ircome . . . . . . . . Rs. 28,377

Capitalising at 7% with redemption of capital at 3}%,capitalvalue .  Rs. 4,05,791
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B. Ouner occupied portion :

6th floor construction cost reported by owrner . . . . . Rs. 93,626
Proponiénat earea of land . . .

753q. yds. at Rs. 750 per sq. yd. . . . . . . Rs. 56,250

Capital value . . . . . . . . . Rs. 1,449,876

C. Fair market value of property(A+B) . . . . . Rs. 5,565,667

) Say Rs. §,55,700™

1.43. The Committee desired to know the rent actually realised
from the property and whether the assessing officer had ascertained

this by independent evidence. In a note, the Department of Revenue
& Insurance stated:

“According to the list of tenants given by the valuer, the aggre-
gate rent realised from the let out portion was Rs. 4516|-
p.m. i.e. Rs, 54,192 per year as stated above. It is not in
indicated on records that the rents received had been veri-

fied by the Assistant Controller of Estate Duty indepen-
dently.”

1.44. The Committee enquired into the gross annual value of the
property adopted for Income-tax purposes and whether any deduc-
tion had been allowed for the self-occupied portion. In a note, the
Department of Revenue & Insurance replied:

“The gross annual value for the assessment year 1965-66 was
adopted at Rs. 49,997/- for purpose of Income-tax.*

No deduction was claimed by the deceased (J.P.C. Shroff) for
the self-occupied portion and hence not considered in In-
come-tax and Wealth-tax assessments.”

1.45. To another question whether the assessing officer had corre-
lated the Estate Duty assessment with the Income-tax assessment,
the Finance Secretary replied in evidence:

“He should have done it. T will go through it very carefully
because the valuation report does not say whether the

*The Committee were irformed by Audit in this connection that the gross arnuel value
for the purpose of Income-tax assessmert wes adepted 8s Rs. 49.997 for the ertire
property even for Asscssment Year 1968-69.
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amount was included, that is,. the amount for the self-
occupied property.”

In a note furnished subsequently to the Committee in this regard,
the Department of Revenue & Insurance stated:

“The Income-tax records were scrutinised in August 1968 by
an Inspector but he had not noted the details of self-occupi-
ed property viz. its gross annual value and the deduction

allowed for Income-tax purposes.”

1.46. It would be seen from paragraphs 2.8 and 2.10 of this Report
that the Officer who had handled this case had beén responsible far
the mistakes in seven other cases commented upon in the Audit
Report and that his case has been referred to the Special Police Estab-
lishment for an enquiry as the Department was not ‘quite satisfied

-about the bonafides’.

1.47. This is a case where the value of house property estimated
by the ‘capitalisation of yield methed’ had been incorrectly computed
for Estate Duty purposes, resulting in an under-assessment of the
principal value of the estate by Rs. 97,941 and consequent short-levy
of duty of Rs. 29,383. The house property had been assessed by the
Assistant Controller of Estate Duty on the basis of the wvaluation
certificate furnished by the assessee’s valuer on 5 March, 1968, accord-
ing to which the rent ‘realised’ was Rs. 59,364, which obviously would
include the notional annual value of the portion occupied by the
deceased. The assessing officer, however, after capitalising the annual
renta] value less admissible deductions on account of taxes, repairs,
collection charges, etc. at 16-2/3 years purchase, deducted therefrom
an amount of Rs. 78,432 as representing the exemption admissible for
self-occupation. According to Audit, this deduction was not in order
as the capitalised value computed on the basis of the annual rental
income related only to the portion actually let out in view of the fact
that the valuer had taken account only the gross rent actually

‘realised’,

1.48. The Audit objection has, however, not been accepted by the
Ministry on the ground that according to a subsequent clarification
by the valuer in March 1972, there was a typing error in his original
wvaluation report of 5 March, 1968 and that the gross rent of Rs. 59,364
represented the rent ‘realisable’ (and not rent ‘realised’) and apper-
tained, therefore, to the entire building including the self-occupied
portion. This letter, strangely, was obtained four years after the
original valuation report, (on the basis of which the assessment was
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completed, had been furnished by the valuer and that too after the
miistake was pointed out by the Revenue Audit in January 1972. It
is also not clear from the assessment records whether the assessing
officer had independently verified the rents received. Besides, the
deceased does not appear to have claimed any deduction for the self-
occupied portion for the purpeses of Income-tax, and if any such
deduction had been claimed on this account, it had not been corre-
lated either by the Assistant Controller of Estate Duty or the Inspec-
tor concerned. In the circumstances and also in view of the fact
that the bonafides of the officer who had assessed this case are suspect
and an enquiry by the Special Police Establishment is pending, the
Committee cannot accept the explanation now offered, which can at
best be considered to be an after-thought. The Committee would

await the outcome of the enquiry which, they presume, should have
been completed by now.

1.49. No doubt, at the Committee’s instance, a fresh valuation of the
property in question has been done by the District Valuation Officer
and the difference between his valuation and that of the assessee’s
valuer is seen to be nominal. The Committee, however, find that
the assessee’s valuer had adopted the capitalisation rate at 6 per cent
(16.66 times) whereas the District Valuation Officer has adopted a
rate of 7 per cent (14.3 times). The Committee would like to be
informed of the reasons for the District Vaiuation Officer adopting the
lower multiple and whether the Ministry concur therewith. Further,
according to the District Valuation Officer’s report, the value of the
self-occupied portion alone (6th floor) is Rs. 1,49 876, by adopting the
‘cost of construction method’ for valuation, It would be worthwhile
to examine whether the Valuation Officer had estimated the value
of the entire building by this method, for it is not unlikely that the
value computed on this basis would be much more than the value
actually assessed by adopting the ‘capitalisation of yield method’.

1.50. The Committee learn from Audit that the gross annual value
of the entire property was adopted as Rs. 49,997 even for the asssess-
ment year 1968-69. However, according to the District Valuation
Officer’s Report, the actual rent realised from the rented portion of
the property was Rs. 54,191. Since a lower value has apparently
been adopted in the Income-tax assessment, the Committee would
like to know whether any steps have been taken by the Department
to revise the relevant Income-tax assessments.

1.51. Under Section 33(1)(n) of the Estate Duty Act, 1953, one
house or part thereof exclusively used by the deceased for his resi-
dence is not to be included in the principal value of the estate to
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the extent of Ra. 1 lakh. In the original Estate Duty assessment in
this case, the entire value of the 6th floor had heen exempted as
its value as then estimated (Rs. 78,432) was below the exemption
limit of Rs. 1 lakh. Since the 6th floor has subsequently been valued
by the District Valuation Officer at Rs. 1,49,876, which is above fthe
exemption limit, the value of this portion in excess of Rs. 1 lakh will,
in any case, have to be added to the estate. The Commitice would,
therefore, like to be informed whether the earlier assessment bag at
Jeast been revised to levy duty on the value of the self-occupied por-
tion in excess of the exemption limit.

1.52. From the foregoing paragraphs, it is evident that the property
in question has been valued differently for the purposes of the differ-
ent Direct Taxes, and that there has been little or no coordination
between the different assessing officers. The Committee desire that
action should be taken to revise the direct tax assessments, wherever
necessary, and to realise the additional taxes due, alongwith whatever
consequential action may ensue.



CHAPTER 11

ESTATE ESCAPING ASSESSMENT
Audit Ppragraph

2.1. Refund of tax due to the deceased is includible in the estate.
In one case, while computing the value of the estate of a person who
died on 25th October, 1966, income-tax refunds received after the

date of death, (pertaining to earlier assessment years) were omitted
to be included.

2.2, In the same case, a deduction of Rs. 21,260 was allowed treat-
ing the Annuity Deposit payable for the assessment year 1967-68 as
a debt. Since payment of Annuity Deposit was made voluntary
from assessment vear 1967-68, it was not a statutory liability and
no deduction on this account was admissible. Further, the interest
of the deceased in a farm was under-valued by Rs. 59,683 due to a
variety of mistakes. As a result of these errors and omissions, the
principal value of the estate was under-ussessed by Rs. 5,85,973 re-
sulting in short-levy of duty of Rs. 4.27,413.

2.3. While accepting the mistakes the Ministry have intimated
that the assessment is being revised.

{Paragraph 55(i) (a) of the Report of the Comptroller and
Auditor General of India for the vear 1971-72, Union Government
(Civil), Revenue Receipts, Volume II, Direct Taxes].

2.4, Under Section 5 of the Estate Duty Act, 1953, Estate Duty
is leviable on the principal value of all property which passes on
the dath of a person. Section 2(15) of the Act defines property to
include any interest in moveable or immoveable property.

2.5. The net principal value of the estate is worked out by tak-
ing into account all properties and interest in properties and de-
ducting therefrom all exemptions and allowances as admissible
under the Act. If the decreased was a partner in a firm, the value
of his interest in the firm as well as in the goodwill of the firm is
property passing on death. Similarly, the refunds of any tax due
to the deceased is a property passing on death and is includible

19



20

in the estate. The Committee learnt from Audit that it had been
clarified by the Central Board of Direct Taxes in their circular No.
4/40/57-ED dated 16 December, 1958 that “any repayment of the tax
due to the estate of the deceased in respect of a period upto the
date of death would, therefore, correctly form part of the estate
chargeable to Estate Duty in the same way as any income-tax lia-
bility of the deceased relating to a period prior to his death but
-determined after the death is allowed as a debt deductible from the
value of the estate.”

2.6. The Committee were informed by Audit that in this particu-
lar case, quite a number of avoidable mistakes in the computation
of the value of the estate had come to noticee These were as
follows:

(a) Failure to include refund of tax in the estate

Two refunds were issued on 30 November, 1968 (Rs. 1,24,744 for
assessment vear 1964-65 Rs. 3.10201 for assessment year 1967-68)
and another refund (Rs. 70,085 for assessment year 1963-64) was
issued on 14 April 1970. For the refund of Rs. 1,24,744 the Assistant
Controller of Estate Duty had himself asked the Income-tax Officer
on 29 April, 1969 to adjust it against the estate duty dues. Let in
the assessment made on 31 January, 1970, this amount was not
added to the estate.

Further. for the assessment vear 1967-68 a deduction (Rs. 40,812)
on account of tax liability had been allowed. As ultimately, the assess-
ment for this year resulted in refund, this deduction was not admis-
sible. Thus for assessment year 1967-68, besides adding the refund
of Rs. 3,10,201 to the estate the deduction of Rs. 40.812 was also to
be withdrawn.

(b) Incorrect computation of the value of interest in the firm

The deceased in this case was a partner in two firms. The follow-
ing mistakes were committed in valuing this interest:

(i) In one firm the profits which accrued upto the date of
death were not included in the estate. The Estate escap-
ing assessment was Rs. 33,540,

(ii) Both the firms were maintaining a charity account in
their books to which a certain proportion of profits was
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transferred. It was held in the wealth-tax assessment
of the deceased that these charity accounts did not amount
to a trust and that the partners had full domain over the
corpus of the trust. In the Wealth-tax assessments,
therefore, the share of the deceased in these charity ac-
counts was added to the wealth,

In the estate duty assessment, however, no such addition
was made. The Estate escaping assessment was

Rs. 24,043,

(iii) In one firm the assessee had 1/6th share. While valuing
the goodwill of the firm it was taken as 16 per cent ins-
tead of 16.67 per cent. Estate short assessed was Rs. 2100.

(c) Incorrect deduction on account of liability for Annuity Deposit.

. The provisions relating to Annuity Deposit were substantially
amended from the assessment year 1967-68 and the payment of
Annuity Deposit was no longer a statutory obligation. Accordingly,
the liability towards Annuity Deposit did not constitute a debt
under Section 44 of the Estate Duty Act. In this case, however, a
deduction of Rs. 21,260 was allowed on this score for assessment

year 1967-68.

9.7. As a result of these mistakes, the estate of the deceased was
under-assessed as follows:

(i) Refurds of tax rot added.

1963-64 . . . . . . . . 70,085

1964-65 . . . . . . . 1,24,744
1967-68 . . . . . . . 3,10,201  §5.05.030
(ii) Share of profitin ore firm omittcd to be ircluded . . 33,540
(iii) Deceased’s share in the partrership ircorrcetly detomied 24,043
(iv) Value of goodwill in the flrm wrorgly computed . . . . 2,100
(v) Deduction or account of Arruity Depositirregularly allewed 21,260
TotAL . . . 5785:973

The short-levy of duty on account of these mistakes amounted to
Rs. 4,27,413.

28 The Committee learnt from Audit that quite a large number
of assessments completed by the officer who had handled this parti-
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cular case were found to be having shortcomings., The Committee, .
therefore, enquired whether the mistakes highlighted in any of the-
other paragraphs included in the Audit Report were attributable
to this officer. A representative of the Central Board of Direct
Taxes replied that the officer was responsible for six other cases in
the current Audit Report. The Committee were informed by Audit
in this connection that the cases commented upon in paragraphs
54(i), 54(ii) (two out of the five cases), 54(iii), 54 (v), 54 (vi),
55 (i) (a) and 59 (ii) of the Report for the year 1971-72 and in para-
graphs 82(i), 82(ii), 82(iii) (a) and 85 included in the Report for
the year 1970-71 had been handled by this officer.

2.9, While furnishing information in respect of paragraphs 82 (ii)
to 85 of the Audit Report for the year 1970-71, the Depaitment of
Revenue & Insurance had stated, in their letter dated 21 November,
1972, that the officer who had handled the cases was a senior officer
who had worked as an Income-tax Officer, Class II from 1 October,
1954 and Income-tax Officer Class 1 from 1 December, 1962 and that
the Central Board of Direct Taxes had directed the concerned Con-
troller of Estate Duty to have all the Estate Duty assessments com-
pleted by this officer examined. The Committee desired to know
whether this examination had been completed and, if so(a) in how
many cases, including those reported by Audit, mistakes had been
noticed, (b) the tax effect of these mistakes, and (c¢) the number
of assessments completed by the officer during the period under
examination. In a note, the Department stated:

“The report of the Controller of Estate Duty has since been
received. The requisite information is as under:

(a) 26 cases of these 19 cases were reported by the Audit,

(b) In 19 cases reported by the Audit the aggregate tax
effect was Rs. 532 lakhs. Information regarding 7
cases detected in the course of Departmental review of
the work of this officer is not readily available; this
information is being collected and will be furnished as
soon as available.

(c) 297 assessments.”

2.10. When asked whether the mistakes in this case could be
considered bona fide, the Finance Secretary replied in evidence:

“We have referred this officer’s case to the Special Police Es-
tablishment because we are not quite satisfied about the
bona fides.”
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211. To another question whether this particular case had been
-checked in Internal Audit, the witness replied: .

“The Internal Audit were not conducting audit of estate duty
cases at all. They were supposed to be seen by the staff
of the Deputy Controller’s office, but it has not worked at
all. Last year we transferred this wark to the Internal
Audit. So, only from last year the Internal Audit will be
looking into the estate duty cases also.”

2.12. The Committee take a serious view of the number of avoida-
ble mistakes in the computation of the value of the estate that have
-come to notice in this case, resulting in the under-assessment of the
principal value of the estate by Rs. 5,85,973 and consequential short-
levy of duty of Rs. 4,27,413, The officer who handled the case was
an experienced officer wiih about 16 years service at the relevant
time. Prima—facie, therefore, it would appear that either the officer
was grossly negligent in the discharge of his duties or that the mis-
takes were deliberate and mala-fide. What is distressing is that the
same officer has been responsible for the mistakes and omissions in
as many as 8 cases commented upon in this Audit Report and four
other cases included in the Audit Report for the year 1970-71. A
review of all the Estate Duty assessments completed by this parti-
cular officer has disclosed that out of 297 assessments completed by
him, mistakes were detected in 26 cases out of which 19 had been
reported by the Revenue Audit, involving an aggregate tax effect of
Rs. 5.32 lakhs. Ali this has necessitated a probe into the bona fides
of the officer by the Specia] Police Establishment. The performance
of the officer, thus, makes truly distressing reading. The Committee
have no doubt that action would be taken against the
delinquent officer for the lapses detected and established so as to
serve as a deterrent to others.

2.13. The Committee presume that the assessment in this parti-
cular case would have been revised by now and the duty wunder-
assessed recovered. This needs to be confirmed.

Audit Paragraph

2.14. The principal value of the estate of a deceased person who
.died on Tth June, 1964, was determined as Rs. 38,38.864 in July 1967
‘and was subsequently reduced to Rs. 21,95,768 in August 1971 due

to appellate and rectificatory orders, The estate inter-alia included
shares from various companies. A comparison of the list of shares
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attached to the assessment order with the intimations received froms
the principal officers of certain companies regarding share-holdings-
of the deceased revealed (February 1972) that the value of 720 shares.
held by the deceased in a company had been omitted from the prin-
- cipal value of the estate. The omission resulted in under-charge of
estate by Rs. 17,381 with a consequent short-levy of duty of Rs. 14,938,

2.15. The Ministry have accepted the omission and have intima-
ted that additional demand has been raised and adjusted.

[Paragraph 55(ii) of the Report of the Comptroller and Auditor
Genera] of India for the year 1971-72, Union Government
(Civil), Revenue Receipts, Volume II, Direct Taxes]

2.16. Shares and investments held by a deceased constitute pro-
perty passing on death and, therefore, the value thereof is to be in-
cluded in the Estate. The Committee learnt from Audit that in this
case, while completing the Estate Duty assessment the Estate Duty
Officer had omitted to include the value of 720 shares (Rs. 17,381) in
the estate of the deceased although the principal officer of the com-
pany had informed the assessing officer, in a letter dated 25 June,
1964, that these shares had been held by the deceased as a joint
holder with his daughter.

2.17. Since the information relating to theze sharcs was apparen-
tly available on the records of the assessing officer, the Committee
desired to know how this had been missed while comple=ting the
assessment. In a note, the Department of Revenue & Incurance
stated:

“The ACED (Assistant Controller of Estate Duty) had to go
through voluminous details including the list of shares
owned by the deceased. The list of assets and liabilities
ran into a very large number. The principal value was
originally assessed at Rs. 38.39 lakhs. While examining
such a large number of items the ACED, who himself
collected the information and brought it on record missed
to include the value of 720 shares of Indian Iron & Steel
Co. Ltd. valued at Rs, 17,381, The ACED’s explanation
shows that this happened due to obvious inadvertance.”

2.18. To another question whether the Department had verified’
whether the assessee hatl been returning these shares for the pur-
poses of wealth-tax, the Department replied:

“The deceased did not return the value of these shares for
his wealth-tax assessments,
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The assessee died on 7-6-1964. The time for initiating action
for assessment year 1964-65 u/s 17(1)(a) expired on
31-3-1972, and, therefore, no action is possible now.”

2.19. The Committee desired to know the name of tha assessee
in this case, the charge where the assessment had been done and
the latest position in regard to the recovery of the additional demand
of Rs. 14,938. In a note, the Department of Revenue & Insurance
informed the Committee that the assessment which related to Late
H. H. Sir Kaiser Shamsher Bahadur Rana had been completed by
the Estate Duty Officer, New Delhi and that the additional demand
raised had been collected by adjustment against a refund due on 28
July 1972

2.20, The Committee are concerned to note that while computing
the principal value of an estate, the vaiue of 720 shares held by the
deceased in a company had been omitted to be included in the estate
by the Estate Duty Officer, resulting in under-assessment of the
value of the estate by Rs. 17,381 and consequential short-levy of duty
of Rs. 14,938, With a little more care, a simple mistake like this
could well have been avoided.

2.21. What causes greater concern to the Committee is that the
value of these shares had not been returned by the deceased in his
wealth-tax assessments and since the time-limit for initiating action
under Section 17(1)(a) expired on 31 March, 1972, no action is pos-
sible now to revise the relevant wealth-tax assessment. Apparently,
there has heen a failure to correlate the assessments under the
various direct tax laws. That this should be so despite repeated
exhortations of the Commitiee in the past is regrettable. However,
since these shares had been held by the deceased jointly with his
daughter, the Committee would like to know whether they have at
least been assessed in the hands of the joint holder. The Committee
would also like to be informed whether any wealth-fax assessment
was made on the executors/administrators of the estate of the
deceased till the estate was completely distributed and, if so, whe-
ither the shares have been assessed to tax in their hands.

Audit Paragraph

2.22, Under Estate Duty Act, 1953, property in which the de-
ceased or any other person had an interest on death. i deemed to
pass on death to the extent to which a benefit accrues or arises by
the cessation of such interest.
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2.23. A person, who died in May 18969 had life interest in the
income from the estate of her pre-deceased husband and this interest
was valued ‘at Rs. 6,11,845 for wesalth-tax purposes. The interest,
however, was omitted to be included in the principal value of the
estate, which resulted in short-levy of duty of Rs. 1,85,888. The
Ministry have stated that the matter is under examination.

[Paragraph 71(1) of the Report of the Comptroller and Auditor
General’of India for the year 1972-73, Union Government
(Civil), Revenue Receipts, Volume II, Direct Taxes]

2.24. If the deceased had an interest in property, which interest-
‘ceased on death, the value of the benefit accruing as a consequence
of this cesser is includible in the estate, for purposes of levy of
Estate Duty. Under Section 40 of the Estate Duty Act, if the de-
-ceased was entitled to the whole of the income from the property,
the value of the entire property will be taken as the value of the
benefit accruing by the cesser of interest. In the instant case, the
Committee learnt from Audit that the deceased was the sole bene-
ficiary of the income from the Indian Estate of her late husband.
'The value of the estate as computed for wealth-tax was Rs, 6,11,845,
consisting mainly of shares valued at Rs. 5,16,470. and accordingly
the entire value was liable to estate duty as the value of benefit
ceasing on her death. This was omitted to be included in the estate
resulting in short levy of duty of Rs. 1,85.888.

2.25. The Committee enquired whether the accountable person was
required to show the source of income of the deceased. if so, the
‘Committee wanted to know the source that was shown in this
case. The Department of Revenue & Insurance, in a note, sub-
mitted to the Committee, stated:

“The accountable person was required to give the source of
income in reply to a questionnaire issued by the Assis-

LI

tant Controller and the A, P. gave the reply ‘not known’.

2.26. When asked whether the deceased was an income-tax as-
-sessee, and if so, whether it was not possible to trace the source of
income to the estate of her late husband, the Ministry, in a note,
replied that she was an income tax assessee and it was possible to
trace the source on scrutiny of the records.

9.97. The Committee desired to know in whose hands the income
from and wealth of the estate of the husband was being tax‘ed for
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income-tax, wealth-tax purposes. The Department of Revenue &
Insurance, in a note, stated:

“The income from the estate of the late husband was being
assessed in the hands of the Administrator to the estate

appointed by the executors and trustees of the will of
the late .

The wealth of the estate of the late husband was also bemg
taxed in the hands of the Administrator.”

2.28. The Committee enquired Wwhether the deceased was
wealth-tax assessee and whether the value of life interest was

being included in her wealth. The Department of Revenue and In-
surance, in a note, replied:

a

“The late Mrs....... was a wealth-tax assessee. The life
interest was not being included in her wealth.”

2,29 When asked as to how the value of the estate left by the
deceased was being assessed to wealth-tax after her death the De-
partment of Revenue & Insurance, in a note, stated:

“No assessments have been made. The concerned officer
has been asked to take necessary action.”

2.30. Since it had been stated in the Audit paragraph that the
Audit objection was under examination, the Committee desired to

know the present position. The Department of Revenue & In-
surance. in a note, stated:

“The principal value of the estate has been re-assessed by
including the value of life interest of the deceased in the
estate left by the pre-deceased husband.”

2.31. The Committee are concerned to note in this case that failure
to include the life interest of the deceased in the income of her pre-
deceased husband, valued at Rs. 6.12 lakhs, in the principal value
of the estate had resulted in a short-levy of Rs. 1.86 lakhs. It ap-
pears that no attempt had been made by the assessing officer to
ascertain independently the source of income of the deceased apart
from merely relying on the statement made by the accountable per-
son. Since the deceased was admittedly also an income-tax as-
sessee, it should have been possible for the assessing officer to trace
the source of income by a scrutiny and correlation of the relevant
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income-tax assessments. That this was not done would indicate that
the assessment had been completed in a perfunctory manner. The

Committee take a serious view of the lapse and desire fixation of
responsibility for taking suitable action.

2.32 It is significant that the accountable person in this case had
stated, in reply to a questionnaire issued by the Assistant Controller
of Estate Duty, that the source of income was ‘not known’. The Com-
mittee desire that the case should be re-examined with a view to
ascertaining if this statement made by the accountable person was
bonafide or was intended to suppress the relevant facts before the
assessing officer. In case the accountable person is found to have
made a false declaration with a view to concealing the value of the
estate and thereby evading tax, penal action, in accordance with the
law, should be initiated.

2.33. The Committee note that the principal value of the estate
has been re-assessed by including the value of the life interest of
the deceased in the estate left by the pre-deceased husband. The
Committee would like to be informed of the value of the demand
raised as a result of the re-assessment and the position of recovery
of the tax due. | 3T



CHAPTER 11
INCORRECT ALLOWANCE OF EXEMPTION
Audit paragraph:

3.1. A case was reported in para 82(iii) (a) of Audit Report,
1970-71 where exemption for self-occupation had been allowed
even though the house had been transferred to a trust. A similar
case has been noticed during the period under revibw.

3.2. In the case of a person who died in November 1969, exemp-
tion was allowed for a house property which belonged to a trust
and not to the deceased and the dzceased had only life interest
therein. The incorrect exemption resulted in under-assessment of
estate by Rs. 1 lakh, leading to a short-levy of duty of Rs. 30,000.

3.3. While accepting the mistake, the Ministry have stated that
action for re-assessment has been initiated; further report is
awaited.

[Paragraph 56 of the Report of the Comptroller and Auditor
General of India for the year 1971-72, Union Government (Civil),
Revenue Receipts, Volume II, Direct Taxes]

3.4. Under Section 33(1) (n) of the Estate Duty Act, 1953 “one
house or part thereof exclusively used by the deceased for his
residence, to the extent the principal value thereof does not exceed
Rs. 1 lakh if such house is situated in a place with population ex-
ceeding 10.000 and the full principal value thereof in any other
case” is exempt from Estate Duty. Under this Section, the exemp-
tion is admissible only in respect of properties belonging to the
deceased and passing on death. The Committee learnt from Audit
that in this case, though the house property belonged to a Trust
and not to the deceased who had only a life interest therein, the
exemption of Rs. 1 lakh had been allowed, under Section 33 (1) (n),
which was irregular, The Committee were also informed that the
additional demand of Rs. 30,000 had since been collected.

3.5 The question whether interest in property such as life in-
terest also would be exempt under Section 33(1) (n) of the Fstate
Duty Act came up for consideration before the Puhlic Accounts

29
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Committee (1972-73) during the course of their examination of~
paragraph 82(iii) (a) of the Report of the Comptroller & Auditor
Genera] of India for the year 1970-71, Union Government (Civil), .
Revenue Receipts, Volume II, Direct Taxes. The Committee, in

paragraphs 4.27 and 4.28 of their 88th Report (Fifth Lok Sabha),
had then observed;

“4,27. Under the Easte Duty Act exemption from duty for the
self-occupied house is admissible only in respect of pro-
perties belonging to the deceased and passing on his death,
Although the properties did not belong to the deceased
who had only life interest therein, exemption was irregu-
larly given in two cases leading to the short-levey
of tax of Rs. 80,000 as mentioned in the Audit para-
graph. The Committee have been given to understand
that the Law Ministry also have opined that the provision
of Section 33(1) (n) does not speak of ‘interest in property’
but property itself. Hence the inclusion of life interest for
exemption under this Section does not appear to be legal-
ly valid. The Committee presume that the assessments

have since been revised and additional demand recover-
ed.”

“4,28. The Central Board of Direct Taxes will do well to con-
duct a test check in other charges to see whether similar
mistakes have been committed, The position in law-
should also be clarified for the guidance of the Estate
Duty Officers.”

In their Action Taken Note on the above observations, the Depart-
ment of Revenue and Insurance stated in October, 1973, that as the
legal position in this regard was not free from doubt, the question
of issuing instructions to the field officers on the scope of Section 33
(1) (n) and the test-check in other charges suggested bv the Com-
mittee would be considered on receipt of a final opinion from the
Law Ministry. When asked whether the test check had since been
conducted, the Finance Secretary replied in evidence:

“The whole matter seems to be a matter of doubt. The Banga-
lore and Cuttack Income-tax Tribunals have given their
decisions against the Department. When we asked the
Ministry of Law about their opinion that was given at
the level of the Deputy Legal Advisor or Assistant Legal
Advisor, Now, we have requested the Ministry of Law
to clarify the issue as to whether the view taken by the
Tribunal is correct. If that view is correct, then this
check is not necessary. Moreover, since the Tribunal has
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given its decision, it is necessary to get some decision at a
higher level in the Ministry of Law.

/A representative of the Central Board of Direct Taxes added in this
context:

“The Law Ministry hag iu‘;t said that they would go into this
case more deeply =nd we will be discussing with them.”

3.6. In reply to another guestion why the assessment in the pre-
sent case had been revised if the legal position was in doubt, the
Finance Secretary stated:

“This assessment has been revised and the higher duty has

" been levied. But the main thing is that the Tribunal
have decided against the Government. But. in other
cases, Bombay Tribun:l have decided in favour of the
Government. There are two conflicting decisions.”

3.7. The Committee desired to kncw whether the final opinion of
the Law Ministry had been received, In a note, the Department of
Revenue & Insurance informed the Committee as follows:

“A final opinion of the Ministry of Law is not available as vet.
The Committee will be furnished with a copy ot the opin-
ion as soon as it is av.ilable: the matter is being pursued.”

3.8. The Committee learnt from Audit that though the assess-
ment had been rectified in this case the addition of Rs. 1 lakh had,
however, been deleted subsequently by the Appellate Assistant
Commissioner in an appeal decided on 28 May, 1973 and a refund
of Rs. 30.000 was made on the 11 May, 1973, The Committee,
therefore, desired to know the grounds on which the appeal had
‘been allowed. The representative of the Central Board of Direct
Taxes stated in evidence:

“A.A.C. has already decided on the basis of the decision nf the
Cuttack Tribunal Bench. We have gone in an appeal to
the Tribunal. This matter is kept alive. So. the AAC
has decided the appeal adopting the Cuttack Bench’s deci-
sion which is against the Department.”

3.9 Under Section 33(1)(n) of the Estate Duty Act, exemption
‘from Eagte Duty in respect of a house or part thereof exclusively
used by the deceased for his residence is admissible only iy respect

of properties belonging to the deceased and passing”on death.
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In the present case the house property in question belonged to a-
Trust and the deceased had only a life interest therein. In the light of”
an opinion given earier by the Law Ministry (with reference to two
similar cases commented upon in the Audit Report for the year 1970-
71) that the provision of Section 33(1)(n) does not speak of ‘interest

in property’ but property itself the Committee had felt, in para-

graph 4.27 of their 88th Report (Fifth Lok Sabha) that the inclusion

of life interest for exemption under this Section did not appear to-
be legally valid. In paragraph 4.28 of the Report, the Committee

had accordingly desired that the position in law should be clarified

for the guidance of the Estate Duty Officers, in addition to conduct-

ing a test check in other chargeg to see whether similar mistakes

had taken place.

3.10. The Committee have been informed that the legal position
in this regard is not entirely free from doubt and that different Tri-
bunals have expressed different views on the subject. A deeper
examination of the legalities thus becomes necessary. Much time,
however, has elapsed and the Committee urge that the final opinion
of the Ministry of Law should be obtained, if it has not already been
done, and the correct legal position intimated to the assessing offi-
cers. The latest position in this regard should be communicated
forthwith to the Committee. It shouid also be examined whether
any amendment to the law is necessary to make it clear whether the
expression ‘property’ in Section 33(1)(n) of the Act means only pro-
perty or includes also interest in property.



CHAPTER IV

INCORRECT COMPUTATION OF VALUE OF BENEFITS
FROM A CONTROLLED COMPANY

Audit paragraph:

4.1. Under the Estate Duty Act if the deceased had transferred
any property to a controlled company and g benefit had accrued to
him from that company in the three years preceding his death a
proportion of the net assets of the company is deemed to be his
property passing on death. This proportion ig ascertained by com-
paring the aggregate value of the benefits accruing to him in the
last three years with the aggregate amount of the net income of the
company in the relevant period. Further, in working out the
aggregate income for this purpose no deduction is admissible in
respect of payment of interest on debentures in the company and
correspondingly. no deduction is to be made for liabilities in respect
of these debentures while computing the net assets of the company.

42 Tn one case, where the Assistant Controller had allowed
deduction of certain liabilities and also of interest on them in com-
puting the assets and the income respectively, it was held on appeal
that the liabilities were in the nature of debentures, and according-
lv, the expenditure on interest was not to be deducted from income.
However, while giving effect to the Appellate Order, whereas the
payment of interest was added back to income, no corresponding
addition was made in respect of the liabilities to which the interest
related. Further, although a sum of Rs. 106,817 was already
included in the amount of interest added back it was added once
again to the income. These mistakes resulted, on the one hand,
In decreasing the proportion by inflating the income by Rs. 1,06,817
on the other in understating the value of assets. Consequently, the
principal value of estate was under-assessed by Rs. 814,976 and the
duty short-levied was Rs. 1,81,615. The mistake has been accepted

by the Ministry. Report regarding rectification and recovery is
awaited.

[Paragraph 57 of the Report of the Comptroller and Auditor-
General of India for the year 1971-72, Union Government
(Civil), Revenue Receipts, Volume II, Direct Taxes].
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43. Under Section 17 of the Estate Duty Act:

“(1) Where a deceased has made to a controlled company a
transfer of any property........ and any benefits accrued
to him in the three years ending with his death, the assets
of the company shall be deemed for the purposes of estate

duty to be included in the property passing on his

death........

(2) The extent to which thz assets of the company are to be
included, shall be the proportion ascertained by comparing
the aggregate amount of the benefits accruing to the de-
ceased from the company in the last three accounting
vears with the aggregate amount of the net income of
company for the said years ”

4.4. A ‘controlled company’ defined in Section 17(4) (i) is a
company:

“which at any relevant time was .. under the control of not
more than five persons and which is not a subsidiary

compen®¥-or a company in which the public are substan-
tially interested.”

4.5. The Committee learnt from Audit that if a person had trans-
ferred certain property to a controlled company and had received
any benefit from the company within 3 years preceding his death.
then a slice of the value of the assets of the company is to be included
in the estate as under:

Value of assets of the company Aggregate value ol benefits re-
ceived by the deceascd v the
three years.

Aggregage et income of the
company in the three vears.

e e o - e s A= 24 im0l L et i = e — —_—

4.6. The Estate Duty (Controller Companies) Rules 1953, inter
alia, lay down the method of computation of the value of assets, the
value of the benefits and the net income of the company. Under Rule
10 which deals with ‘Determination of value of assets of company’,
an allowance is to be made from the principal value of the assets
“for all liabilities of the company...... other than—

(a) Liabilities in respect of shares in or debentures of the
company........ ?
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Under Rule 9 which deals with ‘Determination of net income or loss
- of company’, the income of the company from its various sources as

—computed in accordance with the provisions of the Indian Income-
tax Act is to be aggregated. But,

“(3) In -making the computation, no deduction from the in-
come of the company shall be made in respect of

47. To sum up, the amount to be included in the estate would
thus be:

[Assets— (liabilities—debentures) ] XValue of benefit received by the
assessee. Assessed income ---interes: on debentures.

4.8. From the above simplified version of the Rules it is evident
that if the amount of debentures is understated or omitted the value
of the slicz to be included would be under-assessed. and conversely

if the value of debentures is overstated, the value of slice would be
overassessed.

Similarly, if the amount of interest on debentures is under-stated
or omitted. the value of slice would be over-assessed. conversely, if
it is overstated. the value of slice would be under-assessed.

4.9. The Committee were further informed by Audit that in this
particular case, the Appellate Tribunal held that certain pavments
of interest (Rs. 10.47.875) should be treated as ‘interest on deben-
tures’ and added to assessed income. Obviously, therefore the
amount to which this interest related should have been treated as
‘debentures’ and deducted from liabilities. This was not done with
the result that net figure of assets was understated. Also. included,.
in this amount of Rs. 10.47.875 was an interest of Rs. 1,06,817. This

amount was again added to income, which led to further under-
assessment.

4.10. The Committee desired to know the total value of the assets

.of the controlled company in this case. In a note, the Department of
Revenue & Insurance stated:

¢ As per order u/s 61 of the Estate Duty Act passed on 20-6-73,
the net value of the assets of the controlled company
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computed in accordance with the Estate Duty (Controlled”
Companies) Rules, 1953 was Rs. 1,00,26,588.”

4.11. To another question relating to the number of assessments.
under the Estate Duty Act in which the provision relating to the
interest in a controlled company had been applied, the Department
replied:

“This information is not readily available as the Department.
does not maintain any separate statistics regarding inclu-
sion of interest in controlled companies.”

4.12. With reference to this particular case, commented upon by
Audit the Finance Secretary stated during evidence:

“This is a very complex case which, I think, even the Tribunal
has not been able to understand.”

When the Committee pointed out, in this connection, the desirability
of taking necessary steps, the witness replied:

“We shall take it up. It took me some time to understand it
as to what has happened. Now the assessee seems to be
under the impression that the case has been decided in his
favour. If we give effect to the order of the Tribunal, it
comes to the enhancement of the duty. I am told that the
Tribunal can pass an order enhancing the duty only after
giving a notice of enhancement which is done in the case.”

He added:
“We shall have to change this law.”

4.13. The Committee. therefore, asked whether, in view of the
fact that the provisions relating to interest in controlled companies
appeared to have been borrowed from the English Act, it would be
necessary to review these provisions with a view to modifying them
to suit Indian conditions and to make them more effective. In a note,
the Department of Revenue & Insurance replied:

“The provisions in sections 17 to 20 of the Estate Duty Act
and the Estate Duty (Controlled Companies) Rules, are
broadly on the lines of similar provisions in the Estate
Duty Act of the UK. Certain variations were, however,
made from the corresponding provisions of the UK. Act to
suit Indian conditions. The suggestion is, however, being
further examined.”
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4.14. Under Section 17 of the Estate Duty Act, if a deceased had'
transferred any property to a controlled company and a benefit had
accrued to him from that company in the three years preceding his
death, a proportion of the net assets of the company, which is deter-
mined by comparing the aggregate value of the benefits accruing to .
the deceased in the last three years with the aggregate amount of the
company’s net income in the relevant period, is deemed to be pro-
perty passing on death and is assessable to Estate Duty. Under Rules
9 and 10 of the Estate Duty (Controlled Companies) Rules, 1953, in
working out the aggregate income of the company for this purpose,
no deduction is admissible in respect of payment of interest on deben-
tures in the company and correspondingly no deduction is to be made
for liabilities in respect of these debentures while computing the net
assets of the company. In the present case, the Appellate Tribunal
had held that certain payments of interest should be treated as ‘in-
terest on debentures’ and added to assessed income, However, while
giving effect to the Appellate order, the amount to which this interest
related had not been treated as ‘debentures’ and deducted from the
liabilities. An interest of Rs. 1,06,817 had also been erroneously
added twice to the income. As a result of these mistakes, the prin-
cipal value of the estate was under-assessed by Rs. 8.15 lakhs and
an amount of Rs. 1.82 lakhs short-levied as duty.

4.15. While admitting the mistakes, the Ministry has, however,
stated that this was ‘a very complex case’ and the legal position com-
plicated. The Committee have also been informed that the legal
provisions relating to interest in controlled companies are broadly
based on similar provisions in the Estate Duty Act of the United
Kingdom with variations to suit Indian conditions and that the law
in this regard might have to be changed. The Committec would,
therefore, recommend that this entire question should be reviewed
and necessary changes brought about soon in the Act and the rules
framed carefully so as to remove all ambiguities. The Committee
would also await a report on the recovery of the additional duty due.
In the present case.



CHAPTER V
OTHER TOPICS OF INTEREST
JAudit Paragraph

5.1. In an estate duty assessment of a person who died in October
1968, there were two valuation reports in respect of a house pro-
perty by the same valuer bearing the same number and date. The
fair rent of the property was estimated at Rs. 1.850 per month in one
report and at Rs. 1,550 per month in the other. In the weaith-tax
assessments of the deceased for the assessment vears 1968-69 and
1969-70, the propertv had been valued on the basis of the rair rent
0f Rs. 1.850 per month. but in the estate duty assessment. {air rent
was taken at the lower figure of Rs. 1.550 per month. Dut to lack
of coordination between the wealth-tax and the estate duly assess-
ments adoption of lower figure of fair rent in the estate duty assess-
ment resulted in under-valuation of estate bv Rs. 48.900.

9.2. This under-valuation was. however. partly off-set by over-
valuation of the estate to the extent of Rs. 12.880 because of certain
arithmetical errors. The net under-valuation of the estate was thus
Rs. 36,020 with consequential under-charge of estate duty of
Rs. 10,756.

5.3. The Ministrv have accepted the over-assessment. but as re-
gards under-assessment it has been stated that because of compen-
sating errors there was no under-charge of duty.

[Paragraph 58 of the Report of the Comptroller and Auditor
General of India for the year 1971-72. Union Government
(Civil). Revenue Receipts, Volume II, Direet Taxes].

)

5.4. The Committee learnt from Audit that the estate of the de-
ceased, inter alig, included a house property. In the estate duty as-
sessment the value of the house property was taken as Rs. 2.34,600
taking the fair Tent of the property at Rs. 1,550 pm. It was found
that there were two valuation reports in respect of thic house pro-
perty, both purported to have been prepared and signed by the same
valuer on the same day. One of the reports showed the fair rent at

38
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Rs. 1850 p.m. and in the other it was shown as Rs. 1550 p.m. In the-
wealth-tax assessment, the value of the house property was adopted
taking the fair rent of the property at Rs. 1850 whereas in the estate
duty assessment the lower rent Rs. 1550 was adopted.

5.5. The failure to co-ordinate the two assessments resulted in
an anomalous situation in that by adopting the lower rent, the value
of the house property was determined at Rs. 2,34,600 in estate duty
but in wealth-tax assessment which was based on higher rental, the
property was valued at Rs, 2,03,000.

5.6. The Committee were also informed by Audit that in the
same assessment, there was over-valuation of estate by Rs. 12,880
on account of the following mistakes:

(a) While deducting the liability of Rs. 2.42,703 from the assets
of Rs. 9,80,961 the balance was struck as Rs. 7,438,258 in-
stead of Rs. 7.38,258. Thus there was over-valuation of
Rs. 10,000.

(b) The fair rent of another building in which the deceased had
1/5th share was taken as Rs. 14,678 instead of Rs. 13,678.
1/5th share of the capital value of the building was taken
as Rs. 42,282 as against Rs. 39,402 The over-valuation was
Rs. 2880.

5.7. The Committee desired to know how two different valuation
reports for the same property could have been issued bv the same
valuer on the same day. A representative of the Central Board of
Direct Taxes stated in evidence:

“One was for Estate Duty purpose and the other was for
wealth-tax purpose. One was as on 31st March 1968
and the other was as on 10th October, 1968.”

5.8. The Committee asked where the property was situated. The "
witness replied:

“At Calcutta. In 1968. the rent would have fallen considerab:-
ly.Q’

He clarified further:

“I think, at that time in Calcutta quite disturbed conditions
were prevailing which might have contributed towards
lesser value.”
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5.9. When asked the reasons for adopting two different values
“for assessment under the two direct taxes, the witness replied:

“The valuation for estate duty was on a different date. There
are two dates. The valuation for wealth-tax was on 31st
March, 1968. The date of death was 7 months later. In
that period of time, he considered that unrented wunits
would be of a less value and he has taken a lesser rental
for those unrented units. With regard to rented units,
the same rent has been taken in both the cases.”

The Finance Secretary, however, stated in this connection:

“I am not able to say why this has been reduced and the as-
sessment order does not state very clearly that the officer
had applied his mind and had satisfied himself that there
was a justification for reducing the rent. If that was so,
I could have said that there was some justification. On the

basis of the record, I am not able to say....I would not
like to surmise as to what were the conditions at that
time.”

5.10. The Committee desired to know when the two assessments
"had been completed and whether the variation in value had not
struck the officer who made the later assessment. In a note, the De-
.partment of Revenue and Insurance stated:

“The estate duty assessment was made on 15th March, 1971
and the wealth-tax assessment for 1968-63 was made on
27th May, 1972. The two assessments were made by diffe-
rent officers, There is nothing on record to show that the
variation in rental value was noticed by the Wealth-tax
Officer who made the latter assessment.” .

5.11. Since it had been stated by the Finance Secretary that there
were no recorded reasons in the assessment order justifying the
adoption of a lesser value for Estate Duty assessment, tbe Commit-
tee asked whether the reasons had been gone into. The represen-
tative of the Central Board of Direct Taxes replied:

“I must say that this is just a surmise.”
The Finance Secretary stated in this context:

“The Commissioner reported that this was due to the dull mar-
ket conditions. The Assessment Officer should have re-
corded the reasons as to why he was accepting the view.”
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t

5,12, The Committee, therefore, desired to know whether it would

not be desirable to instruct the assessing officers that they should
~-always record their reasons for taking a particular point of view,
- especially if their view differed from the ordinarily accepted views
-on a subject. The Finance Secretary stated in evidence:

“I have found out in several cases, that agricultural lands have
been treated as non-agricultural lands and no reasons have
been given. They have just treated them as non-agricul-
tural lands. It is very necessary to record the reasons in
the assessment order, as to why the officer has accepted
a particular view., We shall issue very clear instructions.”

5.13. Referring to the statement made in evidence that on account

- of disturbed conditions in Calcutta in 1968, rents of residential ac-

commodation had fallen, the Committee desired to know whether this

had been actually verified in view of the fact that conditions in Cal-

-cutta had considerably improved during the relevant pericd. In a
note, the Department of Revenue and Insurance stated:

“The representative of the Accountable Person had stated that
the fair rental as on 10th October, 1968 for the unrented
properties was estimated at a low figure, on account of
dull condition of property market. However, there was no
change in the rentals of the properties let out in this case.
As the lower rental was inadevertently adopted by the
Assistant Controller of Estate Duty, there was no occasion
to Mmvestigate the valuer’s estimate.”

5.14. An interesting feature of this particular case was that though
in the wealth-tax assessment, the figure of gross rental adopted was
higher, i.e. Rs. 1,850 p.m., the value determined was only Rs. 2,03.000.
On the other hand, in the estate duty assessments, the lower gross
rental of Rs. 1,550 p.m. gave a higher value of Rs. 2.34,600. The
Committee, therefore, desired to know whether different bases of
computation had been adopted in the two assessments. The repre-
.sentative of the Central Board of Direct Taxes stated in evidence:

“It will be a multiple of the rental value.”

5.15. The Committee were informed by Audit in this connection
‘that not only was the gross rental value adopted diffrently in the
two assessments but the method of computation was also different
which were not in accordance with the instructions issued on the
.subject by the Central Board of Direct Taxes in June, 1970, The two
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b;cul'nputations, furnished to the Committee by Audit, are indicated
ow: ,

Estate Duty Wealth-tax

(Assessment made on 15-3-1971) (Assessment made on 27-5-1972).»

Grossannualrental Gross arnual rental
(Rs. 1550 p.m.) Rs. 18,6c0 Rs. 22,200
(Rs. 1850 p.m.)
Deduct Deduct Corp. Taxes—

N . Rs. 6660
Municipal tax 1,149 Misc. Rs.3330 9,990
Repairs @ 10% aspervaluer’sreport 1,860

12,210
Collection etc. @ 5% as per valuer’s Valuctaken as 16-2/3 - -
report 930 3939 timesi.e. Rs. 2,03,000
] 14661
Valuc takenas 16 times 2,34.576
e, 2334’600

5.16. Under the executive instructions issued by the Central Board
of Direct Taxes, in June, 1970, the annual value is to be arrived at as
under:

Gross mairtairable rert . . . . . —

Less muricipaliexcs

. Balance . . . - .
Less repairs . . . . . . . 1léth
Less collection charges . . . . .69
Net

517. The Committee desired to know whether the deduction on
account of collection charges was allowed as a matter of course and
whether, in view of the fact that in this particular case, half the pro-
pertv had been let out and the other half self-occupied, any verifica-
tion had been carried out to ascertain that the collection charges
were actually incurred. In a note, the Department of Revenue and
Insurance confirmed that the collection charges were not deducted
as a matter of course and stated:

“The valuation of immovable properties cn the renta] basis is
being made in accordance with the instructions contained
in Board’s circular No. 5-D(WT) of 1960 dated 17th May,
1960, which lays down that collection charges are to be al-
lowed at the actual amount spent upto a maximum of 6
per cent of the annual value. Assistant Controiler of’
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Ertate Duty has deducted collection charges etc. at 5 per
cent as per valuer’s report. There is no indication on re-
cord about verification of actual expenses.”

5.18. The Committee enquired into the actual rent of the portion
which was let out. In a note, the Department replied:

“In the income-tax returns for assessment year 1968-63 the
annual gross rental for the let out portion was shown at
Rs. 6,180 which was accepted.”

5.19. The Committee desired to know the annual value adopted in
the Income-tax assessment of the relevant year of this particular as-
sessee, In a note, the Department stated:

“In the income-tax assessment the gross rental for the let out
portion was taken at Rs. 6,180/- and after deductions, the
net income was computed at Rs. 4,186/-. Gross rental
value for self-occupied portion was taken at Rs. 3,090/-
and the net income, after deductions was computed at
Rs. 1,288/-.

5.20. The Committee learnt from Audit that even for the assess-
ment year 1969-70, the assessee’s Income-tax assessment, completed
on 30 November 1971, had been made on the basis of annual value
of Rs. 3,493 for the let out portion and Rs. 3,493 for the self-occupied
portion, even though the valuer’s certificate adopting Rs. 1,850 p.m,
i.e. Rs. 22200 as the annual rental value was issued on 14 December,

1968 for the purpose of wealth-tax assessment for assessment year
1968-69.

5.21. This is yet another instance of under-assessment arising out
of failure to correlate the assessments under the different direct tax
laws. The Committee are surprised that two valuation reports had
been issued in respect of the same house property, both purporting
to have been prepared and signed by the same valuer on the same
day, one showing the fair rent at Rs. 1,850 p.m. and the other at
Rs. 1,550 pm. While the lower rent of Rs. 1,550 had been adopte.
in the estate duty assessment, the higher rent of Rs. 1,850 p.m. had
been adopted for the purposes of wealth-tax. The adoption of the
lowed rent had resulted in an under-valuation of the estate by
Rs. 48,900. It was, however, contended by the Department that the
tiigher rent was as on 31st March 1968, and the lower one was as on
10 October 1968, and that as rents in Calcutta might have fallen con-
siderably during the intervening period of time on account of dis-

162 LS—4.
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turbed conditions then prevailing in the city, the Estate Duty Officer
had, perhaps, considered that the unrented units would be of a lesser
value and had taken the lesser rental for those unrented units. It is
clear from the evidence that the alleged fall in rents in Calcutta
was little more than a hypothetical deduction based only on a ‘sur-
mise’. Besides, in the absence of any recorded reasons, it is not clear
from the assessment order whether the officer had at all applied his
mind and satisfied himself that there was a justification for reducing
the rent. The Committee have been informed that since the lower
value had been inadvertantly adopted by the assessing officer, there
was also no occasion to verify the valuer’s estimate. The Committee
are not impressed by this rather peculiar explanation. The Commit-
tee, therefore, desire that the matter should be gone into thoroughly
in order to determine the precise factual position and take corrective
action as may be necessary.

5.22. The Committee are concerned that in several cases, the asses-
sing officers do not record their reasons for taking a particular point
of view, as a result of which it becomes difficult subsequently to de-
termine the rationale for the adoption of such a view, especially if
it happens to differ from the ordinarily accepted view on a subject.
The Committee would, therefore, urge the Central Board of Direct
Taxes to issue necessary instructions to the assessing officers and
ensure that adequate reasons for arriving at a particular conclusion
are invariably recorded by them.

5.23. The Committee are given to understand that in the assessee's
Income-tax assessment for the assessment year 1969-70, completed on
30 November, 1971, the annual value of the house had been adopted
as Rs. 3,493 for the rented portion and Rs. 3,493 for the self-occupied
portion even though the valuer had certified the rent at Rs. 13850
p.m. for wealth-tax purposes on 14 December 1968, on the basis of
which the annual rental value would work out to Rs. 22,200, Since
this implies that the assessee’s income has also been under-assessed,
the Committee desire that the entire assessment of taxes (Income-
tax, wealth-tax, Estate Duty etc.) payable by the assessee should
be reviewed and mnecessary rectificatory action taken and
the Committee informed.

Audit Paragraph
5.24. Gifts made by a deceased person within two years prior to

his death are added back to his estate as ‘property deemed to pass
on death’.
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5.25. While computing the principal value of the estate of a person
who died in March 1969, a gift of Rs. 50,000 made in December 1966,
‘more than two years prior to his death was also included in estate.
This resulted in the principal value of the estate being over-assessed
by Rs. 50,000 leading to excess levy of duty of Rs. 14,617.

5.26. The Ministry have accepted the omission and have stated
that the assessment is being rectified.

[Paragraph 59(ii) of the Report of the Comptroller and Audit~-
General of India for the year 1971-72, Union Governme: -
(Civil), Revenue Receipts, Volume II, Direct Taxes:

5.27. Under Section 9 of Estate Duty Act, 1953:

“property taken under a disposition made by the deceased
purporting to operate as an immediate gift intervives....
which shall not have been bona fide made two years or

more before death of the deceased, shall be deemed to
pass on death.”

Accordingly, in the case of gifts and dispositions made within two
years preceding the death, the property gifted is includible in the
estate. However, if such gifts are made bona fide more than two
years prior to the death, the value thereof is not to be included in
the estate as property deemed to pass on death,

5.28. The Committee were informed by Audit that in this case
the deceased died in March 1969. He made a gift of Rs. 50,000 in
December 1966 to his wife (i.e. more than two years prior to his
death). Therefore, this gift is not includible in the estate as it is not
governed by Section 9 of the Act. The mistakq resulted in over-

charge of estate by Rs. 50,000 with a consequential excess levy of
duty of Rs. 14,617,

5.29. In paragraph 54(v) of the Audit Report for 1970-71, a case
of undervaluation of an estate as a result of an omission to include
the value of a gift made within two years of the death of the deceas-
ed had been reported. In the present case, however, there was an
overvaluation of the estate by the inclusion of gifts made more than
two years before the death of the deceased. The Committee learnt

from Audit that both these cases had been assessed by the same
officer.

5.30. The Committee, therefore, desired to know whether the De-
partment had investigated these mistakes with a view $o ascertaine
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ing how such obviously patent mistakes had been committed and
whether these could be attributed to carelessness and negligence or
a lack of knowledge of law. In a note, the Department of Revenue
and Insurance stated:

“This case as well as the case reported in para 54(v), viz, of
Shri J. J. Anjaria (deceased) were handled by the same
officer. This officer's case has been referred to the CBI
and a review of his work is also in progress. When these
enquiries are completed, it will be known whether these
mistakes were committed due to carelessness/negligence/
lack of knowledge of law or due to some other reasons.”

5.31. The Committee desired to know the latest position in regard
to the rectification of the assessment in this case. In a note, the De-
partment stated:

“The rectification u/s 61 in the above case was completed on
21st March 1973 which resulted in a net refund of
Rs. 11,759.”

5.32. This is a case of over-assessment, of the principal value of
an estate, to the extent of Rs. 50,000, by the inclusion of gifts made
by the deceased more than two years prior to his death. The Com-
mittee are distressed that such a patent mistake should have been
committed by the assessing officer. What is more surprising is that
in another case, the same officer should have omitted to include in
the estate the value of a gift made within two years preceding the
death of the deceased, while, under Section 9 of the Estate Duty Act,
1953, it should have been included in the estate. The Committee are
perturbed by the intriguing series of mistakes committed by this par-
ticular officer, mistakes which have been referred to elsewhere in
this Report. This appears to be a case where disciplinary action,
apart from whatever inquiry might be going on is called for without
delay,

Audit Paragraph

5.33. Section 37 of the Estate Duty Act, 1953, lays down that the
value of shares in a private company where alienation is restricted,
is to be ascertained “by reference to the value of the total assets of
the company.” It is only when the value cannot be so ascertained
that the said Section prescribes the value being estimated to be
what the shares would fetch if sold in the open market. “The value
by reference to the total assets of the company” has been explained
by the Central Board of Direct Taxes to mean the break-up value i.e.
the surplus of the assets over the liabilities divided by the paid-up
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capital. It was also clarified by the Board in 1965 that it is the
market value of the assets of the company and not the book value
thereof that would be taken into account in determining the value
of the shares by the break-up value method.

5.34. In 1967, the Board framed a new rule under the Wealth-tax
Act for the valuation of unquoted equity shares. This rule contem-
plated the determination of the break-up value of the shares on the
basis of the book value, and not the market value of the assets of the
company. The rule apparently, derived authority from the Wealth-
tax Act which provides for making a rule for the determination of
“the net value of the assets of the business as a whole having regard
to the balance sheet of such business....” Despite the clear differ-
ence in the relevant phraseology of the two Acts as quoted above,
the Board, in March, 1968, extended by executive instructions, the
application of the said Rule framed under the Wealth-tax Act to
the valuation of such shares for purposes of Estate Duty under the
Estate Duty Act.

5.35. It was pointed out in Audit in April, 1972 that the relevant
language of the Estate Duty Act being altogether different from
that of the Wealth-tax Act, by executive instructions, to the Estate
Duty Act would not appear to be legal. The value on the basis of
the book value of the assets, instead of the market value thereof, can

lead to anomalous results leading some times to under-valuation and
hence loss of revenue.

5.36. It was also pointed out that in a case where two private com-
panies hold shares of each other the valuation of such shares by the
break-up value method would create a problem, as the break-up
value of the appropriate shares of one company would depend upon
the break-up value of the other which would drive the Controller of
Estate Duty to find out break-up value of the first company which
again is not possible as that in turn depends on the value of the
shares of the second company. It was suggested that in view of
these difficulties the Board should evolve an equitable formula
under the Estate Dutv Act.

5.37. No formula has so far been devised. The Ministry have stat-
ed that the matter is being examined.

[Paragraph 72 of the Report of the Comptroller and Auditor
General of India for the vear 1972-73, Union Government
(Civil), Revenue Receipts Volume II, Direct Taxes]
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5.38. The Committee were given to understand by Audit as
follows:

“The Eastate Duty Act provides that the value of shares of a
private company should first be ascertained with refer-
ence to the value of the total assets of the company. But,
where this method is not practicable, the market value
should be estimated by the Controller of Estate Duty, On
the other hand, the Wealth Tax Act provides that the value
of an asset would be the market value subject to the Rules
made in this behalf; the Rules made for the valuation of
unquoted shares lay down that this value should be arriv-
ed at on the basis of the value of the assets and liabilities
as shown in the balance sheet. The essential difference
between the two provisions thus is:

Under Estate Duty Act Under Wealth Tax Act/Rules

(i) The value of a share is to be calculated The value of a share is to be calculatcd
with reference to value of the asscts  with reference 1o the book figures as
of the company. shown in the balarce sheet.

(ii) The value of the total assets of the The value of orly those asscts which
company is to be taken f.e. even if appear in the balance sheet is to be
an asset (say, goodwill) is not dis- taker.,
closed in the balance sheet, its value
has to be included in the computa-
tion.

5.39. The Committee enquired whether the provisions in the two
Act, viz.,, the Estate Duty Act and the Wealth Tax Act were in
pgri-materia. The Ministry of Finance (Department of Revenue &
Tnsurance) in a note submitted to the Committee, replied as follows:

“The basic principle underlying valuation for the purposes of
Wealth-tax and Estate Duty Acts is the same—the prinici-
pal being the test of sale in the open market. Under
both the Acts there are also rules for valuation of certain
assets. There are, however, certain differences between
the two Acts. For example under the Weaith-tax Act the
method of valuation of unquoted equity shares of com-
panies other than Investment Companies and Managing
Agency Companies as prescribed in rule ID of Wealth-
tax Rules is with reference to the book value of the assets
and liabilities as shown in the balance sheet of the com-
panies where as the method of valuation of shares in
a private company alienation of which is restricted is
prescribed in Section 37 of the Estate Duty Act.
In terms of that Section where the Articles of Association
of a private company contains restrictive provisions as to
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the alienation of shares, the value of the shares if not as-
certainable by reference to the value of the total assets of
the company, shall be estimated to be what they would
fetch if they are sold in the open market on the terms ot
the purchaser being entitled to be registered as holder
subject to the articles, etc.”

5.40. The Committee asked if the two provisions were not in
pari-materig, how the method laid down for Wealth-tax could be
extended to Estate Duty assessments. The Committee also enquired
whether this question was examined at the time of issue of instruc-
tions of March 1968. The Ministry of Finance (Department of Re-
venue & Insurance), in a note, replied :

“There was a suggestion in 1968 from the Reserve Bank ot
India to the effect that the valuation of assets for the pur-
pose of Wealth-tax and Estate Duty in the case of the
same individual should be made on a uniform basis. This
suggestion was examined and later the then Deputy Prime

Ministry stated in paragraph 42 of the Budget Speech for
1968-69 (Part B) as under:

‘Further I propose also to have administrative instructions
issued to secure that, as far as possible, the same value
is adopted for an asset for the purposes of income-tax,
wealth-tax, gift-tax and estate-duty’.

Following this proposal in the Budget Speech, Circular
ID ED of 1968 dated the 26th March 1968 was issued.”

5.41. The Committee desired to know the circumstances leading
to the amendment of the Wealth-tax Act and the promulgation of
Rule 1-D. The Committee also enquired whether a specific decision
was taken on the question that in applying the break-up value
method, the book value and not the market value of the assets would
be taken. The Ministry. in a note stated :

“The words ‘subject to any rules made in this behalf' were
inserted in Section 7(1) of the Wealth-tax Act by Wealth-
tax (Amendmment) Act, 1964 with effect from 1-4-1965.
Rule ID was prescribed so as to ensure uniformity and
simplicity in the method of valuation of unquoted equity
shares. A specific decision was taken on the question that
in applying break-up value method the book value and
not the market value of the assets would be taken*”.

*The Committee were, however, informed by Audit that according to
the orders of the then Finance Minister op the relevant file, the market value
of the assets was to be adopted.

TN Yzrte woet
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5.42. When the assets were valued on the basis of book figures
and not on the basis of market value of the assets of the company,
the Committee desired to know how the result would reflect the
value that the shares could fetch if sold in the open market. The
Ministry, in a note, stated :

“Rule 1D was framed after a study of 107 public limited com-
panies. The break-up value based on book figures of assets
of these companies was compared with the market quota-
tions of the shares of these companies. In a large number
of the cases, the break-up value on the basis of book
figures was found to be more than the quoted value.”

543. To a question regarding the circumstances in which the
market value of an asset might diverge from the Book Value as
shown in the balance sheet, the Ministry, in a note, replied :

“The market value of an asset may diverge from the book
value as shown in the balance sheet if there is any ap-
preciation/extraordinary depreciation in the value of that
asset.”

5.44. The Committee enquired whether a company would show
a value in the books which was higher than the market value, the
Ministry, in a note, stated :

“It is possible that a company may show a value in the books
which is higher than the market value. This may be done
when the company wants to raise its reserves or when a
company wants to borrow on mortage of properties.”

5.45. The Committee desired to know whether it was possible for
a company to have an asset which was not disclosed in its balance
sheet and if 80, whether the computation on the basis of the balance
sheet figures alone, would reflect the market value of a share. The
Ministry, in a note, stated:

“It appears the only asset which a company may have and
yet does not disclose in the balance sheet is goodwill. As
stated earlier the method prescribed in Rule 1D was arri-
ved at after a study of 107 public limited companies and
in a majority of the cases the market value on the basis
of quotations was less than the break-up value of the
shares worked out on the basis of book value of the assets
and liabilities.”
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5.46. The Commitiee asked whether there was any difficulty im
adopting the market value of assets for the purpose of valuation of
shares under the Wealth-tax Act. The Ministry, in a written reply,
stated : -

“The object of prescribing Rule 1D was to ensure uniformity
and simplicity in the matter of valuation of unquoted
shares. Apart from the fact that the method prescribed
would not yield any materially wrong pi#cture of the
value of the shares in a large number of cases as reveal-
ed by the study of 107 public limited companies adoption
of market value of assets for the purpose of valuation of
shares would lead to delay, litigation etec.”

5.47. The Committee desired to know whether the present method
of book figures would be advisable in a case where the company’s
assets comprised of immovable properties which were acquired a
long-time ago. The Ministry, in a note, stated:

“It is true that in some cases where companies owned vast
immovable properties, the value of the shares would
be more or less accordingly as the market value of the
assets or book value of the assets is taken but as stated
earlier the object was to ensure uniformity as simplicity.”

5.48. The Committee enquired into the reasons for excluding the
goodwill of a company from the computation. The Ministry, in a
note, explained :

“If the goodwill of a company is shown in the balance sheet,
naturally it will be taken into account while computing
the value of the shares under Rule 1D. If the goodwill is
not an asset shown in the balance sheet then it will not
be taken. If goodwill is to be taken even in these cases,
differences of opinion would arise first as regard to the
existence of the goodwill and secondly in regard to its
valuation. As the object was to ensure uniformity and
simplicity, there is no provision for inclusion of goodwill
if it is not shown in the balance sheet.”

549, The Committee desired to know how the value of the shares
of the two companies, both of which hold shares of each other, would
be computed, if the principle of market value of the assets of the
company were to be adopted. The Committee also enquired into
the present position in regard to modifying the instructions issued
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in March 1968 which was stated to be under examination of the
Ministry. The Ministry, in a note, stated:

“Circular 1D/ED of 1968 dated 26-3-1968 has been modified by
Instruction No. 771 dated 29-10-1974. In this instruction
it has been stated that the contents of Circular No.1D/ED
of 1968 would not apply to valuation of shares covered by
Section 37 of the Estate Duty Act and that the valuation
of shares under Section 37 would be governed by Board’s
letters dated 3rd May, 1965 and 5th July, 1965 issued from
File No. 25A/3/65-ED. Further detailed instructions
have been drawn up regarding the method of computa-
tion of value of shares in each other and the principle of
market value of assets is to be adopted. These are under
consideration.”

5.50. The Committee are suprised to note that though the provi-
sions relating to the valnation of shares of a private company in
the Estate Duty and Wealth Tax Acts are not in pari materia and
despite the clear difference in the relevant phraseology of the two
Acts  the Central Board of Direct Taxes had, in March 1968, extend-
ed by executive instructions, the application of the Rule framed in
this regard under the Wealth-tax Act to the valuation of such shares
for purposes of Estate Duty under the Estate Duty Act. Whiie the
Committee can understand the need for sccuring uniformity and
simiplicity in the valuation of assets for the purpose of Wealth-tax
and Estate Duty, they would emphasise that these objectives should
not have been achieved in a manner that apparently ignored the
difference in language, pattern and context of the statutory provisions
governing the methods of valuation under the two Acts. Prima facie,
it would seem that the Central Board of Direct Taxes had adopted
a simplistic approach in dealing with the issue and the Committee
are doubtful how far executive instructions issued in this regard
could be considered legal. The Committee no*e that perhaps on
more careful thought these instructions have now been modified and
the Rule framed under the Wealth-tax Act will no longer apply to
the valuation of shares covered by Saction 37 of the Estate Duty Act.
The Committee trust that in future such decisions would be arrived
at only after a comprehensive considerations of all legal and other
aspects.

5.51. Since it has been pointed out by Audit that the computa-
tion of value on the basis of the book value of the assets, instead of
the market value thereof could lead to anamalous results leading
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sometimes to undervaluation and consequential loss of revenue, the
Committee would like to be assured that there has been no loss of
revenue in the cases in which the value of shares of a private com-
pany had been assessed, for purposes of levy of Estate Duty, on the
basis of the executive instructions issued in March 1968. The Com-
mittee, therefore, desire that such cases decided and settled on this
basis between 1968 and 1974 should be reviewed and the tax incor-
rectly foregone recovered, and the Committee informed.

5.52. Incidentaily, the Committee have been informed that ‘a
specific decision’ was taken that in applying the break-up value
method, the book value and not the market value of the assets would
be taken. It is, however, understood from Audit that according to
the final orders passed by the then Finance Minister on the relevant
file, the market value of the assets was to be adopted. The Commit-
tee would, therefore, like this discrepancy to be reconciled and the
correct factual position intimated early.

5.53. The Committee have been informed that detailed instruc-
tions have been drawn up regarding the method of computation of
the value of shares in a case where two or more companies hold
shares in each other and the principle of market value of assets is
to be adopted and that these instructions are under consideration.
Since an important question of principle is involved here, the Com-
mittee desire that the instructions should be finalised carefully and
the implications clearly explained to the assessing officers. The
Committee would await a further report in this regard.

5.54. For lack of time, the Committee have not been able to ex-
amine some of the paragraphs relating to Estate Duty included in
Chapter IV of the Reports of the Comptroller & Auditor General
of India for the years 1971-72 and 1972-73, Union Government (Civil),
Revenue Receipts, Volume II, Direct Taxes. The Committee ex-
pect, however, that the Department of Revenue & Insurance and
the Central Board of Direct Taxes will take necessary remedial
action in these cases, in consultation with the Statutory Audit.

New DELHI; H. N. MUKERJEE,

April 15, 1976, Chairman,
Chaitra 26, 1898 (S). Public Accounts Committee.



APPENDIX I
(Vide paragraph 1.22)
COPY Instruction No. 544.
F. No. 301|126{72-E.D,

GOVERNMENT OF INDIA/BHARAT SARKAR

CENTRAL BOARD OF DIRECT TAXES
(KENDRIYA PRATYAKSHA KAR BOARD)

New Delhi, the 8th May, 1973.
To

All Commissioners of Income-tax.
Sir, ’
SuBJECT: Proper Co-ordination between the Assistant Controllers of

Estate Duty and the Income-tax Officers Wealth-tax Officer|
Gift-tax Officer—Instructions regarding—.

I am directed to invite your attention to Board's Instruction No.
172 dated 15th May, 1970 (issued from file No. 4'69'69-ED) which
were reiterated in Instruction No. 494 dated 10th January, 1973
(issued from file No. 309'6:72-ED) on the above subject.

2. A case in which the value of an immovable property adopted
in estate duty assessment widely varied from its value returned for
wealth-tax assessments came to the notice of the Board recently.
The deceased died on 18-10-1967. In the estate duty assessment com-
pleted on 31-10-1969 the value of the property was taken at Rs. 60,0001.
The value of the property was shown at Rs. 1,93,000 - (based on the
report of an approved valuer) in the wealth-tax returns for the
assessment years from 1966-67 onwards. The wealth-tax returns
were filed by the legal representatives of the deceased in September,
1969 i.e. before the completion of the estate duty assessment on
31-10-1969. The under-valuation of the property resulted in short
assessment of the estate duty by Rs. 133,000'- involving duty of
Rs. 32,000.- and odd. This loss of revenue would not have arisen if
the wealth-tax records of the deceased had been scrutinised by the
Assistant Controller of Estate Duty. There may be other instances
of this type.

54
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3. The Board, therefore, desire that you should impress upon the
Assistant Controllers of Estate Duty the need for looking into the
income-tax, wealth-tax and gift-tax records of the deceased to ensure
that the estate duty assessment is not at variance with the informa-
tion available in those records.

4. The Board also wish to reiterate their instructions in F. No.
309/6/72-E.D. dated 10-1-1973. The Income-tax Officers|Wealth-tax
Officers should promptly pass on the information about the death of
any of their assessees, the principal value of whose estate duty is
likely to exceed Rs. 50,000'-, to the Assistant Controller of Estate
Duty. They should also communicate to the Assistant Controller
of Estate Duty any further information which may be received and
which may be relevant to the estate duty assessment of the deceased.

Yours faithfully,
Sd'- Balbir Singh,

Copy forwarded to:—
1. All Additional Commissioners of Income-tax.

2. Directors of Inspection (I.T. & Audit)/(Investigation)/
(RS&P).

3. Comptroller & Auditor General of India.
4. Bulletin Section in the DI (RS&P).
5. All Officers and Sections in the Technical Wing of the
CBDT.
Sd/- S. Bapu,
Under Secretary,
Central Board of Direct Taxes.

NOTE

Shri G. I. Patel died on 20-12-1962. For W.T. purposes, his valua-
tion date is 31st March. His last W.T. assessment before his death
was for A. Y. 1962-63 (valuation date 31-3-1962). A perusal of the
assessment order shows that the following amounts have been
deducted for tax liabilities: —

Taxes paid pavable on account of settlement debited to accourt in F.Ys.
1960-61 & 1961-62 . . . . . . . . . Rs. 4,58,487

W.T. liabilities for A.Ys. 1958-59 10 1961-62 & 1962-63 . . . . Rs. 7,584/-

o m———

Rs. 4,66.071/-

— —
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The amount of Rs. 4,58,487|- has been deducted from concealed
income|weath of Rs. 5,70,000|- as per settlement in January, 1971.

As the valuation date for the W.T. assessment is different from
the date of death, correct liability pointed out by Audit for E.D.
assessment will not be the same for W.T. assessment.



APPENDIX Il

Statement Showing Conclusions|Recommendations

S. Para No. Ministry/
No. Department
1 2 3
1 115 Finance (Rev. & Ins.)
2 1.16 —do—

Conclusion/
Recommendation

4

The Committee regret that, in this case, although the assessing
officer had followed correctly the instructions of the Central Board
of Direct Taxes for determining the value of goodwill, he committed
a mistake in striking the total of the profits of fivd years, which
resulted in the under-valuation of the interest of the deceased in
the goodwill of the firm by Rs. 26,750 and consequential short-levy
of estate duty of Rs. 6,711. ‘A large number of mistakes’ are stated
to have been made by the officer in other cases also, some of which
have been referred to elsewhere in this Report, necessitating an
enquiry by the Special Police Establishment into his bona fides. The
Committee desire that the enquiry should be completed soon, in
case this has not already been done. If malafides are established,
appropriate action should be taken against the concerned officer. The
Committee would await a further report in this regard.

The Committee are unable to accept the plea that this case could
not be scrutinised by the Internal Audit on account of paucity of

 me——
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staff. The Committee emphasise the importance of strengthening
the Internal Audit Department and urge that its machinery be
adequately geared up so that such lapses do not go undetected.

1.17 Finance (Rev. & Ins.) The Committee note that an additional demand has been raised

for the duty short-levied and would like to be informed whether the
demand has since been recovered.

1.27 —do— This Audit paragraph refers to instances where deductions admis-
sible, under Section 44 of the Estate Duty Act, on account of tax
liabilities of the assessees, had not been correctly worked out. While
in two cases, the Assistant Controller of Estate Duty had failed to
correlate the information available in the relevant Income-tax
records with the Estate Duty records, in a third case, the assessing
officer had allowed a deduction of Rs. 16,175 towards tax liabilities
against the actual liability of Rs. 8855. The total tax liability of
Rs. 8.855 in this case included Rs. 7,320 towards Income-tax and the
balance towards other taxes. The assessing officer, however, thought
erroneously that Rs. 7,320 represented the Income-tax liability and
Rs. 8,355 the liability on account of other taxes, and then aggregated
the two amounts. In a fourth case, a deduction of Rs. 3,217 had
been allowed by the assessing officer against an ultimate refund of
Rs. 2,410 while in a fifth case, the tax liability was deducted twice

8¢



1.28

1.29

—do—

—do—

in determining the principal value of a HUF estate. These mistakes
resulted in under-assessment of the principal value of the estates to
the extent of Rs. 1.15 lakhs and consequential short-levy of Estate
Duty of Rs. 19,575.

Admittedly, these mistakes had occurred on account of non-
coordination and lack of application on the part of the officers con-
cerned. The Committee have been repeatedly emphasising the need
for effective coordination and correlation between the assessments
relating to the different direct taxes and for greater vigilance in the
finalisation of assessments. That such mistakes should continue to
recur despite the Committee’s concern and the plethora of instruc-
tions issued from time to time is highly regrettable. The Committee
hope that at least after the issue of further instructions in this regard
on 8 May, 1973, such mistakes would become a thing of the past.
The Committee would like to know whether any action has been
taken against the assessing officers involved in these lapses.

It is distressing that though two of the cases reported by Audit
were checked in Internal Audit, the mistakes had gone undetected.
In respect of the other three cases, the now-too-familiar plea of
‘paucity of trained staff’ has been offered. This is a very unsatis-
factory state of affairs. Now that a review has taken place and the
work of internal audit has been transferred from the staff of the
Deputy Controller of Estate Duty to regular Internal Audit parties,
the Committee expect more effective and meaningful results.
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1.30

1.47

Finance (Rev. & Ins.)

—do—

The Committee learn that the tax liabilities had been correctly
deducted in the relevant wealth-tax assessment of one of the asses-
sees. Since it is likely that similar mistakes, as noticed in the Estate
Duty assessments, might have occurred also in the wealth-tax assess-
ments of the other four assessees, the Committee would like to know
whether the relevant assessments have been thoroughly scrutiniserl.

This is a case where the value of house property estimated by
the ‘capitalisation of yield method’ had been incorrectly computed
for Estate Duty purposes, resulting in an under-assessment of the
principal value of the estate by Rs. 97,941 and consequent short-levy
of duty of Rs. 29,383. The house property had been assessed by the
Assistant Controller of Estate Dtuy on the basis of the valuation
certificate furnished by the assessee’s valuer on 5 March, 1968, accord-
ing to which the rent ‘realised’ was Rs. 59,364, which obviously would
not include the notional annual value of the portion occupied by the
deceased. The assessing officer, however, after capitalising the
annual rental value less admissible deductions on account of taxes,
repeirs, collection charges, etc. at 16-2/3 years purchase, deducted
therefrom an amount of Rs. 78,432 as representing the exemption
admissible for self-occupation. According to Audit, this deduction
was not in order as the capitalised value computed on the basis of
the annual rental income related only to the portion actually let out



_.do.__

in view of the fact that the valuer had taken agcount only the
gross rent actually ‘realised’.

The Audit objection has, however, not been accepted by the
Ministry on the ground that according to a subsequent clarification
by the valuer in March 1972, there was a typing error in his original
valuation report of 5th March 1968 and that the gross rent of Rs. 59,364
represented the rent ‘realisable’ (and not rent ‘realised’) and apper-
tained, therefore, to the entire building including the self-occupied
portion. This letter, strangely, was obtained four years after the
original valuation report, (on the basis of which the assessment was
completed), had been furnished by the valuer and that too—after the
mistake was pointed out by the Revenue Audit in January 1972, It
is also not clear from the assessment records whether the assessing
officer had independently verified the rents received. Besides, the
deceased does not appear to have claimed any deduction for the self-
occupied portion for the purposes of Income-tax, and if any such
deduction had been claimed on this account, it had not been correlated
either by the Assistant Controller of Estate Duty or the Inspector
concerned. In the circumstances and also in view of the fact that
the bonafides of the officer who had assessed this case are suspect
and an enquiry by the Special Police Establishment is pending, the
Committee cannot accept the explanation now offered, which can at
best be considered to be an after-thought. The Committee would
await the outcome of the enquiry which, they presume, should have

been completed by now.

19
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1.50
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4 5

No doubt, at thé Committee’s instance, a fresh valuation of the
property in question has been done by the District Valuation Officer
and the difference between his valuation and that of the assessee’s

valuer js seen to be nominal. The Committee, however, find that’

the assessee’s valuer had adopted the capitalisation rate at 6 per cent

(16.66 times) whereas the District Valuation Officer has adopted 'd

rate of 7 per cent (14.3 times). The Committee would-like ‘td~be
informed of the reasons for the District Valuation Officer adopting the
lower multiple and whether the Ministry concur therewith. Further,
according to the District Valuation Officer’s report, the value of the
self-occupied portion alone (6th floor) is Rs. 1,49,876, by adopting the
cost of ‘construction method’ for valuation. It would be worthwhile"
to examine whether the Valuation Officer had estimated the value 'of

the entire building by this method, for it is not unlikely that the '

value computed on this basis would be much more than the value

actually assessed By adopting the ‘capitalisation of yield method”. "‘

The Committee learn from Audit that the gross annual value of
the entire property was adopted as Rs. 49,997 even for the assessment
year 1968-69. However, according to the District Valuation Officer’s :

- 29
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Report, the actual rent realised from the rented portion of the pré-
perty was Rs. 54,191. Since a lower value has apparently been
adopted in the Income-tax assessment, the Committee would like to
know whether any steps have been taken by the Department to revise
the relevant Income-tax assessments,

>

Under Section 33'(‘1) (n) of the Estate Duty Act, 1953, one house
or part thereof exclusively used by the deceased for his residence
is not to be included in the principal value of the estate to the extent
of Rs. 1 lakh. In the original Estate Duty assessment in this case,
the entire value of the 6th floor had been exempted as its value as
then estimated (Rs. 78,432) was below the 'exemption limit of Rs. 1
lakh. Since the 6th floor has subsequently been valued by the
District Valuation Officer at Rs. 1,49,876, which is above the exemp-
tion limit, the value of this portion in excess of Rs. 1 lakh will, in any
case, have to be added to the estate. The Committee would, thare-
fore, like to be informed whether the earlier assessment has at least

been revised to levy duty on the value of the self-occupied portion
in excess of the exemption limit.

From the foregoing paragraphs, it is evident that the property
in question has been valued differently for the purposes of the
different Direct Taxes, and that there has been little or no coordina-
tion between the different assessing officers. The Committee desire




——
e e s e = e e o s «

14

1

2

2.12

3

Finance (Rev. & Ins.)

4

that action should be taken to revise the direct tax assessments,
wherever necessary, and to realise the additional taxes due along.
with whatever consequential action may ensue.

The Committee take a serious view of the number of avoidable
mistakes in the computation of the value of the estate that have
come to notice in this case, resulting in the under-assessment of the
principal value of the estate by Rs. 585,973 and consequential short-
levy of duty of Rs. 4,27413. The officer who handled the case was
an experienced officer with ahout 16 years service at the relevant
time. Prima facie, therefore, it would appear that either the officer
was grossly negligent in the discharge of his duties or that the mis-
takes were deliberate and malafide. What is distressing is that the
same officer has been responsible for the mistakes and omissions in
as many as 8 cases commented upon in this Audit Report and four
other cases included in the Audit Report for the year 1970-71. A
review of all the Estate Duty assessments completed by this parti-
cular officer has disclosed that out of 297 assessments completed by
him, mistakes were detected in 26 cases out of which 19 had been
reported by the Revenue Audit, involving an aggregate tax effect
of Rs. 532 lakhs. All this has necessitated a probe into the bona
fides of the officer by the Special Police Establishment. The perfor-
mance of the offier, thus, makes truly distressing reading. @ The

R
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Committee have no doubt that action would be taken against the
delinquent officer for the lapses detected and established so as to
serve as a deterrent to others.

The Committee presume that the assessment in this particular
case would have been revised by now and the duty under-assessed
recovered. This needs to be confirmed.

The Committee are concerned to note that while computing the
principal value of an estate the value of 720 shares held by the
deceased in a company had been omitted to be included in the estate -
by the Estate Duty Officer, resulting in under-assessment of the value
of the estate by Rs. 17381 and consequential short-levy of duty of
Rs. 14,938. With a little more care, a simple mistake like this could
well have been avoided.

What causes greater concern to the Committee is that the value
of these shares had not been returned by the deceased in his wealth-
tax assessments and since the time-limit for initiating action under
Section 17(1) (a) expired on 31 March 1972, no action is possible now
to revise the relevant wealth-tax assessment. Apparently, there has
been a failure to correlate the assessments under the various direct
tax laws. That this should be so despite repeated exhortations of
the Committee in the past is regrettable. However, since these
shares had been held by the deceased jointly with his daughter, the
Committee would like to know whether they have at least been
assessed in the hands of the joint holder. The Committee would
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2.32

Finance (Rev. & Ins.)

also like to be informed whether any wealth-tax assessment was
made on the executors|administrators of the estate of the deceased
till the estate was completely distributed and, if so, whether the
shares have been assessed to tax in their hands.

The Committee are concerned to note in this case that failure to
include the life interest of the deceased in the income of her pre-
deceased husband, valued at Rs. 6.12 lakhs, in the principal value

..of the estate had resulted in a short-levy of Rs. 1.86 lakhs. It

appears that no attempt had been made by the assessing officer to
ascertain independently the source of income of the deceased apart
from merely relying on the statement made by the accountable per-
son, Since the deceased was admittedly also an income-tax assessee, it
should have been possible for the assessing officer to trace the source
of income by a scrutiny and correlation of the relevant income-tax
assessments. That this was not done would indicate that the
assessment had been completed in a perfunctory manner. The Com-
mittee take a serious view of the lapse and desire fixation of respon-
sibility for taking suitable action.

It is significant that the accountable person in this case had
stated, in reply to a questionnaire issued by the Assistant Controller
of Estate Duty, that the source of income was ‘npt known’. The
Committee desire that the case should be re-examined with a view
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to ascertaining if this statement made by the accountable persofi
was bonafide or was intended to suppress the relevant facts before
the assessing officer. In case the accountable person is found to
have made a false declaration with a view to concealing the value of
the estate and thereby evading tax, penal action, in accordance with
the law, should be initiated.

The Committee note that the principal value of the estate has
been re-assessed by including the value of the life interest of the
deceased in the estate left by the pre-deceased husband. The Com-
mittee would like to be informed of the value of the demand raised
as a result of the reassessment and the position of recovery of the

tax due.

Under Section 33 (1) (n) of the Estate Duty Act, exemption from
Estate Duty in respect of a house or part thereof exclusively used by
the dececased for his residence is admissible only in respect of proper-
ties belonging to the deceased and passing on his death. In the
present case the house property in question belonged to a Trust and
the deceased had only a life interest therein. In the light of an
opinion given earlier by the Law Ministry (with reference to two
similar cases commented upon in the Audit Report for the year 1970~
71) that the provision of Section 33 (1) (n) does not speak of ‘interest
in property’ but property itself, the Committee had felt, in para-
graph 4.27 of their 88th Report (Fifth Lok Sabha) that the inclusion
of life interest for exemption under this Section did not appear to be
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legally valid. In paragraph 4.28 of the Report, the Committee had
accordingly desired that the position in law should be clarified for
the guidance of the Estate Duty Officers, in addition to conducting
a test check in other charges to see whether similar mistakes had
taken place.

The Committee have been informed that the legal position in this
regard is not entirely free from doubt and that different Tribunals
have expressed different views on the subject. A deeper examination
of the legalities thus becomes necessary. Much time, however, has
elapsed and the Committee urge that the final opinion of the Ministry
of Law should be obtained, if it has not already been done, and the
correct legal position intimated to the assessing officers. The latest
position in this regard should be communicated forthwith to the
Committee. It should also be examined whether any amendment to
the law is necessary to make it clear whether the expression ‘pro-
perty’ in Section 33(1) (n) of the Act means only property or includes
also interest in property.

Under Section 17 of the Estate Duty Act, if a deceased had trans-
ferred any property to a controlled company and a benefit had

accrued to him from that company in the three years preceding his

death, a proportion of the net assets of the company, which is deter-
mined by comparing the aggregate value of the benefits accuring to
the deceased in the last three years with the aggregate amount of

89
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the company’s net income in the relevant period, is deemed to be
property passing on death and is assessable to Estate Duty. Under
Rules 9 and 10 of the Estate Duty (Controlled Companies) Rules,
1953, in working out the aggregate income of the company for this
purpose, no deduction is admissible in respect of payment of interest
on debentures in the company and correspondingly no deduction is

to be made for liabilities in respect of these debentures while com-

puting the net assets of the company. In the present case, the Appe-
llate Tribunal had held that certain payments of interest should be
treated as ‘interest on debenturas’ and added to assessed income.
However, while giving effect to the Appellate order, the amount to
which this interest related had not been treated as ‘debentures’ and
deducted from the liabilities. An inferest of Rs. 1,06,817 had also
been erroneously added twice to the income. As a result of these
mistakes, the principal value of the estate was under-assessed by
Rs. 8.15 lakhs and an amount of Rs. 1.82 lakhs short-levied as duty.

While admitting the mistakes, the Ministry has, however, stated
that this was ‘a very complex case’ and the legal position complicated.
The Committee have also been informed that the legal provisions
relating to interest in controlled companies are broadly based on

similar provisions in the Estate Duty Act of the United Kingdom -

with variations to suit Indian conditions and that the law in this
regard might have to be changed. The Committee would, therefore,
recommend that this entire question should be reviewed and neces-
sary changes brought about soon in the Act and the rules framed
carefully so as to remove all ambiguities. The Committee would

69
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also await a report on the recovery of the additional duty due in the
present case. ‘

This is yet another instance of under-assessment 4rising out of
failure to correlate the assessments under the different direct tax
laws. The Committee are surprised that two valuation reports had
been issued in respect of the same house property, both purporting
to have been prepared and signed by the same valuer on the same
day, one showing the fair rent at Rs. 1850 p.m. and the other at
Rs. 1,550 p.m. While the lower rent of Rs. 1,550 had beenr adopted
in the estate duty assessment, the higher rent of Rs. 1,850 p.m. had

~ been adopted for the purposes of wealth-tax. The adoption of the

lower rent had resulted in an under-valuation of the estate by
Rs. 48,900. It was, however, contended by the Department that
the higher rent was as on 31 March, 1968, and the lower one was as
on 10 October, 1968, and that as rents in Calcutta might have fallen
considerably during the intervening period of time on account of
disturbed conditions then prevailing in the city, the Estate Duty
Officer had, perhaps, considered that the unrented units would be
of a lesser value and had taken the lesser rental for those unrented
units. It is clear from the evidence that the alleged fall in rents
in Calcutta was little more than a hypothetical deduction based
only on a ‘surmise’. Besides, in the absence of any recorded reasons,
it is not clear from the assessment order whether the officer had at

0L
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all applied his mind and satisfied himself that there was a justifica~

tion for reducing the rent. The Committee have been informed- ;
that since the lower value had been inadvertantly adopted by the .
assessing officer, there was also no occasion to verify the valuer’s |

estimate. The Committee are not impressed by this rather peculiar
explanation. The Committee, therefore, desire that the matter

should he gone into thoroughly in order to determine the precise

factual position and take corrective action as may be necessary.

The Committee are concerned that in serveral cases, the ass_essihg :
officers do not record their reasons for taking a particular point ot °
view, as a result of which it becomes difficult subsequently to deter-

mine the rationale for the adoption of such a view, especially if it
happens to differ from the ordinarily accepted view on a subject.
The Committee would, therefore, urge the Central Board of Direct

S

Taxes to issue necessary instructions to the assessing officers and -

ensure that adequate reasons for arriving at a particular conclusion
are invariably recorded by them. '

The Committee are given to understand that in the assessee’s

Income-tax assessment for the assessment year 1969-70, completed
on 30 November, 1971, the annual value of the house had been adopt-
ed as Rs. 3,493 for the rented portion and Rs. 3,493 for the self-

occupied portion even though the valuer had certified the rent. .

at Rs. 1,850 p.m. for wealth-tax purposes on 14 December, 1968, on
the basis of which the annual rental value would work out to
Rs. 22,200. Since this implies that the assessee’s income has also
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been under-assessed, the Committee desire that the entire assess-
ment of taxes (Income-tax, Wealth-tax, Estate Duty etc.) payable
by the assessee should be reviewed and necessary rectificatory action
taken and the Committee informed.

This is a case of over-assessment, of the principal value of an
estate, to the extent of Rs. 50,000, by the inclusion of gifts made by
the deceased more than two years prior to his death. The Commit-
tee are distressed that such a patent mistake should have been
committed by the assessing officer. What is more surprising is that
in another case, the same officer should have omitted to include in
the estate the value of a gift made within two years preceding the
death of the deceased, while, under Section 9 of the Estate Duty
Act, 1953, it should have been included in the estate. The Commit-
tee are perturbed by the intriguing series of mistakes committed by
this particular officer, mistakes which have been referred to else-
where in this Report. This appears to be a case where disciplinary
action, apart from whatever inquiry might be going on is called for
without delay.

The Committee are surprised to note that though the pro-
visions relating to the valuation of shares of a private company in
the Estate Duty and Wealth Tax Acts are not in pari materia and
despite the clear difference in the relevant phraseology of the two
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Acts, the Central Board of Direct Taxes had, in March 1968, extend-
ed by executive instructions, the application of the Rule framed in
this regard under the Wealth-tax Act to the valuation of such shares
for purposes of Estate Duty under the Estate Duty Act. While the
Committee can understand the need for securing uniformity and
simplicity in the valuation of assets for the purpose of Wealth-tax
and Estate Duty, they would emphasise that these objectives should
not have been achieved in a manner that apparently ignored the
difference in language, pattern and context of the statutory provi-
sions governing the methods of valuation under the two Acts.
Prima facie, it would seem that the Central Board of Direct Taxes
had adopted a simplistic approach in dealing with the issue and the
Committee are doubtful how far executive instructions issued in
this regard could be considered legal. The Committee note that
perhaps on more careful thought these instructions have now been
modified and the Rule framed under the Wealth-tax Act will no
longer apply to the valuation of shares covered by Section 37 of
the Estate Duty Act. The Committee trust that in future such
decisions would be arrived at only after a comprehensive considera-
tions of all legal and other aspects. ‘

Since it has been pointed out by Audit that the computation
of value on the basis of the book value of the assets, instead of the
market value thereof, could lead to anomalous results leading some-
times to undervaluation and consequential loss of revenue, the Com-
mittee would like to be assured that there has been no loss of
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revenue in the cases in which the value of shares of a private com- .

4

pany had been assessed, for purposes of levy of Estate Duty, on the
basis of the executive instructions issued in March 1963. The
Committee, therefore, desire that such cases decided and settled on
this basis between 1968 and 1974 should be reviewed and the tax
incorrectly foregone recovered, and the Committee informed.

Incidentally, the Committee have been informed that ‘a specific
decision’ was taken that in applying the break-up value method, the
hook value and not the market value of the assets would be taken.
It is, however, understood from Audit that according to the final
orders passed by the then Financial Minister on the relevant file, the
market value of the assets was to be adopted. The Committee
would, therefore, like this discrepancy to be reconciled and the cor-
rect factual position intimated early.

The Committee have been informed that detailed instructions
have been drawn up regarding the method of computation of the
value of shares in a case where two or more companies hold shares
in each other and the principle of market value of assets is to be
adopted and that these instructions are under consideration. Since
an important question of principle is involved here, the Committee
desire that the instructions should be finalised carefully and the
implications clearly explained to the assessing officers. The Com-
mittee would await a further report in this regard.

$L.



For lack of time, the Committee have not beea able to examine
some of the paragraphs relating to Estate Duty included in Chapter
IV of the Reports of the Comptroller & Auditor General of India
for the years 1971-72 and 1972-73, Union Government (Civil),
Revenue Receipts, Volume II, Direct Taxes. The Committee expect,
however, that the Department of Revenue & Insurance and the
Central Board of Direct Taxes will take necessary remedial action
in these cases, in consultation with the Statutory Audit. :
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