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LOK SABRA

August 29, 1970lBhadra 7,
1892 (Saka).

~

The Lok Sabha met at Eleven of the
Clock.

1MR.

SPEAKER

in the Chair]

PATENTS BILL
MR.
Singh.

SPEAKER:

Shri

Dinesh

THE
MINISTER OF PARLIAMENTARY AFFAIRS, AND SHIPPING AND
TRANSPORT (SHRI
RAGHU RAMAIAH): Before it is
done, would yOU like to allocate ....
SHRI PILOO MODY (Godhra):
Before any thing is done, I would llke
to say a thing or two.
MR. SPEAKER:
thing.

Before

every-

SHRI PILOO MODY: I speak with
a sense of great sorrow and pain today.
"-Ii!: ~
MR. SPEAKER:

What happened?

SHRI PILOO MODY: What has
happened I am just about to explain.
The procedures that we have
followed in this House for so many
years are slowly being eroded away.
Yesterday we made our protest. The
Minister of Parliamentary Affiairs like
any ather Member on this s'ide took
the opportunity of zero hour to put
in a motion like many on my friends
On this side have sought to do on
occasions, which you properly disallowed. But in the process of disallOwing it you have inadvertently or
otherwise requested him to follow the
correct procedure in submitting the
motion by taking your permission in

writing ........ (Interruptions)
That
permission he later on sought which
yOU in your wisdom granted hlm and
allowed him to bring this Bill forward
today. I want to make it quite clear.
I do not care what the Bill is. Had it
been a Bill wanting to ban the
Communist Party, I would have protested just as vehemently because
after all the rules of this House are
meant to protect not only the Government but also the minority opinion in
this House. How can minority opinion
in this House be protected if the rules
can be changed at will by the sheer
force of votes by a Government which
wishes to do things in a hurried,
sloppy and haphazard way. In view
of the fact that the rules have been
violated, in view of the fact that thls
very House which had passed a
resolution this very session unanimously that there will be no sitting
of the House on Saturdays had reversed its own decision by a majority
vote ...... (Interruptions) I am not
questioning the procedural legality of
it; I am questioning the propriety of
it. I seriously feel that this procedure
has so endangered the proceedings of
the House that I cannot understand
how any Member can have any
further faith in the rules and the
protection that he enjoys with you
I beg of you not to look at the watch;
I shall not take longer than a min ute.
Therefore, I should like to say that
tlie proceedings of this House today
are in my opinion totally illegal and
if you permit me, I move a motion
asking for closure.
SHRI S. M. BANERJEE (Kanpur):
May I take it that whatever Mr.
Mody has said will not go on record
as everything done today is illegal
according to him?
MR. SPEAKER: I quite appreciate
Mr. Mody's agony over the many
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[Mr. Speaker)
points which he has mentioned.
There is an observation by the
Speaker that the rules sho\Ult be
~
only in very eXcePtional
clI"cumstances. When the
Minister
got up yesterday, the whole House
stood up; not a single voice WIIS
dissenting. That is the
~
of it. I hope you will
~ it.
THE MINISTER OF INDUSTRIAL
DEVELOP14ENT AND INTERNAL
'tRADE (SHRI DlNESH SINGH) :
Mr. Speaker, I beg to move:
"That the Bill to amend and consolidate the law relating to
patents, as reported by the Joint
COmmittee, 'be taken into coosideration."
Hon. Members are aware that
historically speaking the concept of
patents is based on two 1llain legal
and social justifications. One, that
the patents are private property that
is to say, that the inventor has
exclusive right in his invention; and
the other that they are privileges for
a limited period granted by Government to encourage research and invention and to induce researchers to
disclose their inventions for industrial
exploitation thereby providing new
avenues for economic growth and
development. However, we have to
look at these ideas in the socioeconomic corujjtjons of our country
today. We have to see how we can
make patents serve the needs of our
economy, how we can make them a
vehicle of rapid growth. As a
developing country, where the bulk
of patents are foreign owned, we have
also to see whether, on balance, the
patent system can play a useful role
in the transfer of technology from the
developed countries or whether it will
lead to greater exploitation. Another
aspect we have to keep in mine:! is to
see whether we have been able to
accommodate the inter-related iliterests involved. That is to say the
interest of the invlllltor in his creation,
the social interest of encouraging
researc1:i, the COIlSI.llneT inter,est in
enjoying the fruits of invention Qll
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fair and reasonable conditions and the
national interest in accelerating and
promoting economic development of
the country.
It has been our endeavour to take
into account all these considerations
in the bill and to introduce certain
iaeas, whiclt could be considered
novel in protecting our national interests. These could even become
guidelines for other developing countries Similarly placed as us.

I shall now give a brief historical
background of this Bill and then deal
with the most important provisions
contained in it.
The present Indian Law on 'latents
is embodied in the Indian Pate;;ts and
Designs Act, 1911. During the period
of the last 59 years, enormaus
developments in every field have
taken place in the world and in India.
It is true that the 1911 Act was
amended from time to time. Even
so, it was clear that the Indian
patents law required a number of
basic changes to bring it in line with
modern conditions. Such modification
was needed to meet the special
requirements of our country whose
economy, since we attained independence, was being rapidly transformed
into a dynamic industrial economy.
Indeed, there was new thinking in
the country on the basic purpose
served by the patent system. It was
thus clear that in the context of our
planned economic growth, a careful
expert review of the concept of
patents and the law that should regulate the grant and the maintens.nce
of patents was needed. There were
two enquiries made into the subject
of patents. The first enquiry was by
the Patents enquiry Committee under
the ChairmanshiP of Dr. Bakshi Tek
Chand, ~
judge of the PuniabHigh Caurt, which reported in 195q;
the se.cond was by Shri N. Rajagopala AyYangar who was then a
iudge of the Madras High Court and
later retired as judge of the Supreme
Court. !'ihri Ayyangar submitted his
repQrt in 19.59.

s
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These two reports contained very
valuable information on the 8I"igin and
developm8!lt of the patant system,
the experience of various countries of
the world on the part played by the
patent system in their industrial
development and its relevance tD
India in the present context. Based
'On these stUdies, the Committees made
recDmmendatiDns for the modification
'Of the Indian Law relating to patents
SD as tD make the patent system an
effective tool for our industrial and
eCDnomic grDwth.
Both the Committees recognised
that although India had the patent
system, in some form Dr other, for
over a century, she had not drawn
much benefit from it. On the 'Other
hand, taking into account the experience 'Of the industrially advanced
countries of the world and the position of India as a member 'Of the
community of nations, bDth the Committees were clearly of the view that
it was to India's advantage to retain
the patent system. Shri Ayyangar's
report, which took full nDte of the
recommendations cDntained in the
earlier report of the Tek Chand Committee, made a number 'Of proposals
for modifying and revising the Indian
Patents and Designs Act, 1911, tv suit
the requirements of the country for
development in the
~1 nnd
technological fields in the present conditions.
The Patents Bill, 1965 based mainly
on the recommendations contained in
his detailed report and incorporating
a few changes in the light of jurther
examination made particularly with
reference to patents for food, drugs
and medicines, was introduced in Lok
Sabha on 21st September, 1965. This
Bill was referred to a Joint Committee
of Parliament on 25th November.
1965. Alter a careful consideration of
the matter, the Joint Commlttee
adopted a number of amendments to
the Bill. The report of the Joint
Committee, with the amended Bill.
was presented to Loll: Sabha OR 1,;1
November, 1966. The Patents BHI
1965 as reported by the Joint Com-
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mittee, was formally moved in Lok
&abha en 5th December,
1966, but
could not be proceeded with for want
of t:imeand eveiltually lapsed with
the dissolution of the third Lok Sabha
on 3rc:! March, -1967.
The Patents Bill, 1967 containing
comprehensive prOVisions to amend
and consolidate the law relating to
patents and also embodying the
amendments recDmmended by the
JDint Committee was intrDduced in
the Budget Sesslon 'Of the Fourth Lok
Sabha on 12th August, 1967 as a fresh
Bill of 1967 was referred to another
Joint CDmmittee of Parliament. The
Joint Committee after considering
the various representations, written
memDranda and oral evidence before
them, presented their report with the
amended Bill to Lok Sabha on the
27th February, 1970.
It is thls
measure that is nDW coming before
the House for consideration and
passing.
The Patents Bill, 1967 seeks to provide a comprehensive law on the
subject of patents, which has an important bearing on the national
economy. The Bill recognises the
importance of stimulating inventions
and encouraging the development and
exploitation of new
inventions for
industrial progress in the cDuntry. At
the same time, it seeks to ensure that
patent rights are not abused.
The Bill makes provision for bringthe different clauses intD force in
Ii pnased manner. The Bill is of a
complex and technical nature nnd for
its smoDth working the new Patents
Act needs to be brought into force
in different stages.

~

One of the impDrtant amendments
incorporated by the Joint Committee
is with regard to Clause 2 (i) (1) by
wbich insectiCides, germicides, fungi~
and weedicides, which arE' used
for the protection or presen'atio'l

n'
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[Shri Dinesh Singh]
plants have been ,brought within the
Bcope of the expression, 'medicine' or
'drug'. The purpose of the amendment is to apply certain provisions
relating to Patents in the field of food,
drugs and medicihes to which I shall
refer later. The insecticides, fungicides, weedicides etc., are generally
known as 'agricultural chemicals'.
The Bill also seeks to codify the
kinds of inventions which are not
patentable. So far, patentability has
been left to be governed generally by
British precedents, but with· the rapid
expansion of technological develop..
ment and the broadening of the area
of inventions and discoverieii, it is
necessary that there should be a
specific prOVision in the law for this
purpose.
Another important feature of the
Bill is the special provision which it
incorporates in regard to the patentability of inventions relating to food,
drugs and medicines or chemicals. A
patent shall be granted only in respect
of a process of manufacture and not
in respect of substances manufactured. It is considered that in the
interest of a developing c<lUntry like
India, it is not desirable to grant
patents in respect of substances in
the field of food, drugs and medicines
or chemicals.
The Bill further provides for
searches for novelty of inventions on
a world-wide ·basis, which will
enhance the intrinsic value of our
patents.
In 1963 the Government directed
the Controller of Patents and Designs
under the Defence of India Rules,
1962 and subsequently under the
existing Act as amended in 1968 to
defer actions on applications for
patents in the field of food, drugs and
medicines. These applications will be
dealt with under the new Act now.
The term of such patents, when
granted, would be reckoned generally
from the date on which the new Act
comes into force.

One of the most important provisions made in the Bill is that the
grant of patents under the new Act
will be subject to certain conditions
specified in Clause 47. Under this
clause the Government is empowered
to use any patented invention for the
purpose merely of its own user, the
Government can also Import the
patented articles including drugs and
medicines for distribution in ony dispensary, hospital or other medical institutions. This clause wm ensure
tliat conditions of scarcity of the
patented articles particularly drugs
an?- medicines leading to their high
prIces are not created. The Government will not be required to pay any
royalty to the patentees In respect of
such use of patented inventions.
Government use of patents granted
under the Act of 1911, will, however,
be subject to the payment of reasonable compensation to the patentees.
The Bill provides further that the
term of patents relating to food, drugs
?r medicines would be 7 year".
Instead of 16 years, as in the present
Act; tne term of patents in other
fields will be 14 years as against If>
years prevailing today. Science and
technology are progressing at a very
rapid rate; we are indeed in an era of
technological explosion. This means
tliat inventions become obsolete much
faster than in the past. This clearly
points to the need for a shortening
of the term of patents.
The Bill also provides that patents
the field df food, drug and medicines or chemicals shall be deemed tobe endorsed with the words "Licences
of right", three years after their grant
which would enable .persons interested in the exploitation of patents to
get licences under such patents, as of
right. The royalty and other remuneration payable to the patentees
in respect of such licences shaH not
exceed 5 per cent of the net ex-factory
sale price in bulk of the patentecl
article.

~

SHRI NAMBIAR
1
~
This is more than what was prescrib-
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eel in the Bill !twas only 4 per
cent· now it has been raised to 5 per
cent:
SHRI PILOO MODY:
always vote against it.

You can

SHRI NAMBIAR: That is true.
We are going to vote against it.
SHRI DlNESH SINGH: These provisions are necessary in view of the
imperative need for
ensuring that
such essential articles are readily
available to the public in sufficient
quantity and at reasonable prices and
that domestic production and development in these fields are not hampered
by monopolistic interests. On the
other hand, a reasonable return is also
ensured to the patentee for his invention.
The next important new provision
in the Bill relates to revocation of a
patent on the ground of non-wcrk~
This provision is intended to
induce patentees to take prompt steps
for working their patents in India
either by themselves or by licensing
others for the purpose. The very
large majority of Indian Patents are
owned by non-Indians and the fact
that many of these patents are not
worked in India is really one of the
serious drawbaeks in our pntent
system today. The Bill provides that
after a compulsory licence under a
patent has been granted, the Central
Government or any person interested
may, after the expiration of three
years from the date of the grant of a
compulsory licence, apply to the Controller for the revocation
of the
patent on the ground that the reasonable requirements of the public with
respect to the patented invention
have not been satisfied or that the
patented article is not available to
the public at a reasonable price.
This provision also stipUlates that
applications for revocation of pat.ents
on the ground of non-working should
be disposed of by the Controller of
Patents and Designs ordinarily within
a year.
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The Bill also seeks to enable Government to authorise the import of a
patented article in certain specified
circumstances by a licensee under a
patent (other than the patentee) subject to certain conditions including
the payment of reasonable royalty to
the patentee. This provision is an
enabling one to be exercised when it
is considered necessary in the public
interest that the patented article be
imported at a reasonable price.
The Bill also gives power to Government to acquire an invention for a
public purpose by notifying its intention on that behalf and on payment
of compensation to the patentee to be
determined in such manner as may
be agreed upon between the parties
or in default by a reference to the
High Court. This is an enabling provision to be utilised when circumstances warrant the acquiring of a
patent, in the public Interest.
The Bill stipulates that appeals
from the decisions of the Controller
of Patents in all cases, including compulsory licences, will lie to Lhe High
Court. The normal judicial process
is thus ensured in the case of appeals.
The Bill also includes a provision that
every such appeal shall be heard by
the High Court as quickly as pc,ssible
and that an endeavour should be made
to decide the appeals within a period
of twelve months from the date on
which it is filed.
The Bill 'includes provisions for the
conclusion of bilateral or multi-hteraI
arrangements with foreign countries
for the mutual protection of inyentions on the analogy of the provisions
contained in the Trade and Merchandise Marks Act, 195B in respect of
trade m8'l"ks. These provisions are
designed to revise and widen the
present Section 7BA of tbe Indian
Patents and Designs Act, 1911 which
is limited to reciprocal arrangements
with United Kingdom and Commonwealth countries only.
In order to ensure that patents
granted under the Act are commer-

II
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[8hri J)ffiesh mnghl
cially worked 'in the country, provision has been made empowermg the
Controller to obtain infonnation
regnding working of patented inventions and publishing the information
periodically fol' the bene5t of the
public. Mr. Speaker, Sir, the main
object of this Bill is to promote
research and invention, to accelerate
industrial growth and through a wellregulated patent system, prevent the
exploitation of a monopoly position.
That it will promote research, there
is no doubt. We have taken care to
give due protecfion to the inventor
and provided for reasonable remuneration to him for Iris creation.
The Bill also provides that the
patentees--both Indian and foreigllget ample opportunity to exploit their
inventions or to get them exploited
lndustrially by others. Unhampered
availability of modern technology is
thus assured. However, we
have
taken care to ensure that there is no
unfair advantage taken of our economic
under-development.
Hon'ble
Members would have seen newspaper
reports of depositions made !before
United States Senate Committees of
how developing countries are being
swindled by some large companies
manufacturmg pharmaceuticals. The
same would be said of some other
branches of industry. \Vould we be
justified in permitting our developing economy to be stifled by international cartels on the excuse of transfer
of technology? The bill, therefore,
rightly seeks to give government
powers to import and manufacture
food, drugs and chemicals when it
feels that the patentee 1S taking undue
advantage of the privilege of patent
given to him. Similarly, gCIYernment
would have powt!rs to ensure that a
patent is not used to retard economic
development.
The Bill has gone through a close
scrutiny by the Joint Select Committee and now represents the best
possibie consensus arrived at
~
the diffel:ent sections of the House.
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Even the iwtes of diUent attached 110

the report indicate that the bill is the
midway between the extremes of the
opinions exPresSeil..

Sir, I beg to move that the Patents
Bill, 1967, as reported by the Joint
Committee of bOth Houses be taken
into consideration.

MR. SPEAKER:

Motion moved:

"That the Bill to amend and consolidate the law relating to
patents, as reported by the Joint
Committee, be taken into consideration."
Now the time allotted is: 10 hours.
4 hours for general discussion, 4
hours for clause by clause consideration and 2 hours for the third reading. The party-wise allocatIon is:
Congress (Opposition) -27 minutes,
Swatantra-14 minutes, Jana Sangh
-13 minutes, DMK-I0 minutes, CPI
-10 minutes, CPI (M)-8 minutes,
SSP-7 minutes, PSP-6 minutes,
UIPG-ll minutes, BKD-4 minutes,
Unattached-12 minutes, and Congress
-1 hour 34 minutes.
SHRI NAMBIAR: May I submit
that with regard to the second reading
that IS, ~
by clause discussion
four hours need not be necessary because the amendments are few. Only
certain main sections are disputed.
Other sections are merely procedural.
Instead of that, for the first reading,
instead of 4 hours we can have 5 or 6
hours.
SHRI BEN! SHANKER SHARMA
(Banka) : As regards amendments
Sir, we have not been able to give
any notice because it was only very
late yesterday that it was decided to
take np this Bill to-day.
MR. SPEAKER: It was on the
agenda fOr a long time. Amendments
have already been received.

simI sitEo NARAIN (Basti): You
said 10 hOmS have been allotted. We
mUst get ten hours.
MR. SPEAKER:

You will get.
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SHtU SHEO NARA!N: The mem-

"hers should have the right to send
amendments upto 1 O'cloCk. When
Manipur case was discussed, Government was not .courteous enough to
give us a minute to introdUCe the
resolution.
SHRI N. DANDEKER (Jamnagar):
I have only arrived this morning and
I had no time to give my amendments. I have had to come all tlie
way from Bombay.
MR. SPEAKER: Upto 1 O'clock
you can send as many amendments as
you like. (Interruptions.) I thought
they would type and bring it.
SHRI RANGA (Srikakulam): That
difficulty was brought to your notice
and all these things were over-ruled.
You must be prepared to over-rule
your ordinary rules and conventions
here. (Interruptions.)
SHRI UMANATH (Pudukkottai):
Who asked you not to give your
amendments in time?
(Interruptions). Mr. Masani has already given
notice of amendments and they have
been circulated to us.

~
~ :
~ om; ~1 ~

~

'Ii'

~1

qr

~ ~1
: ~
'-11 'fffTift
~ 61"0 mr ~
~
~1 ~
Mr. Umanath is not the master of this
House.
MR. SPEAKER: 1.80 P.M. is all
right because at 2 O'clock when you
come. these shOUld be before you.
Dr. Sushila Nayar.
DR. SUSHILA NAYAR (Jhansi): I
'Ilin glad this Bill has at last come before this august House for considera"tion. All the Minister has stated in
his introductory remarks it has had

<SAKA)
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a chequered career.
SOinehow or
othe!- there have been eertain interests in the country who were oPposed
to the amendmetit of this Bill and
they Imve obstructed the efforts of
this Government for the revision of
this Bill nllt only recently but rigbf
from 1948. A look into the history of
this Bill shows how committee after
committee was appointed and many
valuable suggestions were made for
the amendment of this Law, but they
were all put on the shelf and no
action was taken. Two committees
were mentioned by the hon. Minister.
Justice Tekchand Committee that
gave its report in 1950 showed that
of all the patents that were applicable in India only 10 per cent were
those of Indians. Justice Rajagopala
Iyengar's Report of 1958 revealed the
same story. The Indian patents were
not more than 10 per cent. This
showed that even after independence
it was the foreigner who got the benefit out of the patents and net the
Indians by and large. If you luok at
the area of drugs in the whole area
of patents and analyse the patents
given, you find that not more than 5
per cent of those are drugs out of the
10 per cent given to Indians. Drugs
and pharmaceuticals and chemicals
are a most important area in which
the Patent law operates. This shouIa
be obviuus to anybody who has cared
to analyse the Memoranda received
by the two Select Committees which
went into this Bill, as mentioned by
the Minister already.
There were
hardly one or two Memoranda by
other parties.
All the Memoranda.
all the deputation and the hectic
lobbying that was done amongst
Members of Parliament were, more
than 95 per cent and probably 99.9
per cent uf these organised form of
the drug interests. The reason is
obvious.
There has been too much profits in
the drug industry. A C'Breful look at
the
~
of any of these big
drug companies will reveal that the
OI'iginal capital that they had employed was very small. Their origi-

IS
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[Dr. Sushila Nayar]
Dal assets and capital would Dot more
than 20 or 25 per cent of the assets
that they have today. The large
drug
~
have big buildings,
modern eqUlpments, etc, out of the
profits and yet given handsome dividends to share-holders. I don't grude
them their legitimate dues and expansion out of the profits that they
make. They don't admit, they have
made big profits. That is the point.
They just turn round and tell us how
much they have invested in putting
up those plants, machinery and buildings. But the truth of the matter is
that by and large 99 per cent of these
have c"Ome out of the profits earned
in India. It is not their investment,
it is Indian money earned in profits
by them. And with all that, Sir, they
have been paying handsome clividqnds to their shareholders. This
shows the extent of profiteering in
this field of drugs. I have the privilege of knowing. the development
from stage to stage of the Pimpri
penicillin plant.
It was a pleasure to see how when
the Pimpri Penicillin came into the
market the prices of peniCillin came
crashing d"Own. They came to a fraction of what they used to be and' yet
Pimpri made handsome profits. Out
of their profits they expanded; they
started streptomycin production, and
Q number of other things. Thus,
they made profits and these profits
went to the benefit of the people and
they expanded their production, as I
have already mentioned, inspite of
reduced prices.
How much profit
must have been made by those who
sold penicillin at exorbiant prices before Pimpri Penicillin came in the
market.
Now, judging from this, all these
show how much profit there is much
profit in this field of drugs and
chemicals. NoW, Sir, why are we SO
much concerned about this whole
business of pr"Ofiteering in this area?
It is because of the reason that drugs
and chemicals are essential for suffering humanity.
Sick people need
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these drugs and medicines. The priceof drugs is of considerable importQnce. All those who deal with sick
people will desire that quality drugs·
and medicines are available at reasonable rates. Why have we broughtthis Bill before Parliament in this
hurry and in this urgency?
That
again is due to the fact that during.
the last few weeks and months, the
prices of drugs have gone soarmg up,
and I believe it happened due to the'
bungling of this Government; otherwise, it would not have happened.
They have bungled and bung)ed
horribly, and the matter has been
discussed in this House on a number
of occasions. But, be that as it may,
the result is that on the one hand the'
prices of most drugs, barring a ~
few exceptions, have gone soaring uP.
and on the other, where the prices
could not be raised, the drugs have
disappeared from the market and
they have gone underground. This:
type of thing has got to be stopped.
It is obvious that if this amending
law is passed by this House, it wil!
give certain powers to the Government to deal with the situation mere
effectively, if they want to, and if
they do not bungJe further in this
matter. They are
~ in bungling, but I hope that they will try t"O.
avoid making more mistakes and not
bungle in this area which is so important from the point of view of thesick and the suffering in our ~

Regardig this Patents Bill, as I said'
earlier, committees were apPOinted
right from 1948 onwards, and the
report of the last committee headed
by Mr. Justice Rajagopala Ayyangar
was submitted in 1958. In 1962, we
tuok this matter up again, and Government set up committee to examine the various aspects of the matter
and they came forward with a new

Bill.

Originally, we were informed that
it was proposed that patents in drugs
and foods would be done away with
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altogether.
Why was that proposition brought forward?
If you examine the history of the patents law,
you will find that prior to 1905, there
were no drugs patents anywhere in
the world. Even today, the medical
men do not take a patent on the
method of a operation or on techniques of particular diagnosis, and,
the,efore, it is open to any doctor or
any physician or any investigator
anywhere in the world to make use
of these discoveries, these innov,tions
and these techniques discovered by
doctors, physicians and surgeD-,s anywhere in the world.
Nobody ever
thinks of taking a patent 'Jn these
things, and making profits.
In the old old days we know how
the hakims and vaids passed certain
very valuable prescriptions from
father to son. I would not like to go
into the idea behind that secrecy, nor
is it necessary to do so now. But
obviously, it had a certain remunerative value for those families which
held these secret recipes and remedies in their hands.
Everyone has
condemned that practice.
It has
been said that it is not a good practice and remedies that could relieve
suffering should not be kept secret.
Patents have tried to do something
slightly different. They say that they
will make it available, but those who
have made the discovery Or exploited
the discovery made by a scientist,
shaIl have the exclusive right to exploit that discovery for 16 long years,
and during that period, they can
charge whatever prices they like and
make whatever profits they like.
This idea, as I said earlier, has ~
ed in this country, after 1905.
In 1905, Germany discovered Salvarsan, a drugs for the treatment of
syphilis and took a patent on it.
From that time onwards, patents in
drugs have come up. I would not
deny that the profit motive has had
certain beneficial effects also. It has
induced people to put forth a lot of
effort and money on discoveries in
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the area of drugs, and such
~
ies have been on the increase during
the last 50 years much more than
during the period prior to it.
At the same time, the fact remains.
that there has to be some check and!.
control on profits made in this area ...
Nobody grudges reasonable remune-.
ration, but exorbitant profits are
reprehensible and not permissible,
especially in the area of drug,s. The·
drug ind ustry tells us that it has to.
make t:1is profit for the simple reason.
that O:1t of the hundreds of products.
they discover, there are only a few
which are capable of being developed
into drugs, and 'Out of the drugs t!-tat
are manufactured, not all prove a
success. Therefore, they must try to
get the maximum out of those which
prove a success to recover their expenditure on research and
~
ment.
Some years ago the American·
Senate had appointed a committee
called the Kefauver Committee LO go·
int'O this matter. It went into great
details regarding the cost structure,
and the cartels that have been SEt up··
by the drugs industry and every
other aspect pertaining to the price
problem. It came to the conclusion
on the basis of facts and figures that.
6 per cent was being spent on resear.ch and 25 per cent on sale pro-.
motion by the drug industry.
This shows that the money spent
on research is just a fraction of what
they spend on advertisement and,
sales promotion. Why is sales pro-·
motion necessary?
BecaUSe there
are mony products more or less the·
same in their effect, same in their
composition but under different
names and different brands, protected by the patent law, and the poor
patent does not know one from the
other. Very often you will find in
the homes of people . shelf-fulls of
medicines more or less of the same
type, one prescribed by one doctor,
another by another doctor and so on,
and the poor patient is thus swindled •.
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{Dr. SushUa Nayar]
Now, if Government would take
.care and see that these products are
~
duplicated unnecessarily, thiS
would not happen. This is done in
~
Scandinavian countries. There
is no reason why we cannot do it. It
can offer certain protection to people
in this country.
I remember once an officer was
very annoyed because he could not
get Becozyme forte from the CHS.
He could get B Complex forte which
is the same thing, but the former is
much more expensive. When it was
explained to him, he was satisfied.
But he said: 'How do I know? What"ever is prescribed to me, I consider to
be the best. You doctors understand
it. But I do not'. It is for Government to ensure that the generic
names are displayed clearly and as
prominently as the trade names, arid
secondly that a curb is put on too
many products of the same kind.
They should not give patents to too
many products of similar nature.
This will reduce expenditure on sale
promotion.
I was saying that it is necessary to
see that patents are only given for
genuine new inventions. This Bill
has made a provision for that. If that
is properly applied, it wil! be good
for our country.
Secondly, I have tried to expiain
.how, when there are too many similar products, the industry has to
spend money on sales promotion.
Everyone knows the number of samples that are sent to doctors. The
medical representatives are paid so
handsomely that graduates of seieTIee
. would rather be sales agents of tmig
companies than go and teach seienee
in schools and colleges. And aU that
expenditure on salesproTnotion has
to come out of the consumer's pocket.
Another very fdftny tl'ling hapPens.
The formulations are again something Whlch are considered sped'l:llsed, 1It\d sometimes have 'been
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patented, which is criminal.
It
should never be done. FlIrmulations
are the source of making really most
60rbitant profits, and something
should be done to check it in the
ihterests of the common man.
As I said, because new patents law
will touch the pockets of th!! drug
concerns, they have obstructed all the
efforts to amend these laws. Every
one knows how the first Select Committee's report was not allowed to be
discussed by the Third Lok Sabha.
Certain reaS"Ons were given and nO
time was found for the discussion of
the Bill so that it lapsed with the end
of the Third Lok Sabha. The report
of the second Sele,t Committee, as
the Minister said, has also been before the House since February, and,
but for the excitement caused by the
recent exorbitant rise in prices of
drugs, I am afraid that this report
too might have met with the same
fate and might also have lapsed with
the end of the present Lok Sabha.
I am g)ad that has not happened :.nd
the Bill is here before us.
It is only right that this Bill has
made a distinction between drugs and
pharmaceutiC'Sls and certain other
types of inventions. The period of
seven years in the cas", of drugs
should be enough for anyone to exploit the patents and to get a reasonable profit out of that, provided
they do not take· time to start production in th" earlier part. What
happens is that they generally apply
for a patent long before they are
really ready with the details of the
scheme, so that nobody else can get
in to the area. Others are precluded
from the sanctum sancto'/'Um created
by patents obtained by a particular
concern. And then they t"8ke their
1)wn sweet time to develop the area
and go i1'lto production years later, if
at ail. !n the mean time they get
permission to import those ',IBTtieular
drugs, and they enjoy the moiropely
I!o tio so under the ,pateJrt; laWs. Y'GID
flaw .seen in the newsD8l)eI'l.

..a

~

'Othl;r people have lIl!!ntiQlll!q in the
course oJ discussions . before, how
prices are charges for drugs in this
country which lIJ;e 1110 tilIles, 500
times and even 1000 times anli more
the prices prevailing in other countries. This is a strange case of
inverse proportion between the paying <:apacity of the people and the
prices of drugs in this country. And
this is due very largely to the evil
arising out 'Of the patent law as It
has been prevailing in this l!OUI\tfY.
Even in Britain the Government
have got the freedom to import for
their own uses, but in India we could
not import, we had to buy and eat
out of the hands of these people enjoying monopoly rights. The present
Bill provides power for the Government to import for the hospItals, dispensaries and other institutions of a
non-profit nature. This i:3 a very
welcome step, and I am sure it will
give considerable relief immediately.
If the Government does n'Ot bungle
again, it will be in a position, after
this Bill is passed, to import some of
these important drugs from countries
where they are very much cheaper
than the products which we have
been getting so far, because certain
drug houses from certain ~
have held a monopoly in this area in
the past. It will be good to break
those monopolies and the powers of
the Government to import for their
own use will very greatly relieve the
situation.
There are a number of other provisions of the Bill which are useful
but there are a few which need a
second iO'Ok. We shaH do SO when
we come to the clause-by-clause
consideration. I wish to say t"at the
five per cent royalty seems to me
rather exorbitant.
Similarly tlie
licence of right, which is a very important thiI\g in this Bill is hedged
in by so mBny conditiOI\S that it needs
to be looked at more closely and
there is n'O reason why we should not
use the langu.ge that w.as used in
the original ~
alld lDa.I!:e it simpler
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and more explicit. I shall ~ wifu.
all these matters when·
take up
~
~
conaideration.
I
wish ~ welC:OIIle this Bill and 1 hope'
that the Government will .qtake full
use of this law after it is passed, in·
the interest of the suffering hU.qla-n\ty in this coul1try.
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SHRI N. DANDEKER (Jamnagar):
Mr. Speaker, Sir, I wish to begin
by adding my little protest to that
of my han. friend, Shri Piloo Mody,
against this example of tyranny of
the majority over this House. Know_
ing that ordinarily we would not be
sitting on Saturdays and Sundays we
plan our week-ends in such a manner
as to be of some use either in the
constituency from which we have
.been elected or in some other manner
for the public work fur which we
have been elected.
I will not say
more than what Shri Piloo Mody said
lrut I would like to go on record as
saying that this is . the most irresponsible example. of utterly undesirable dictatorship and tyranny of the
majority.
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THE DEPUTY MINISTER IN THE
MINISTRY OF INDUSTRIAL DEVELOPMENT AND INTERNAL TRADE
(SHRI M. R. KRISHNA): It was
suggested by the Opposition.
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SHRI N. DANDEKER: I would
now proceed to the Bill There is a
good deal of confusion here. Whether I listened to the Minister's
speech or to the speech of my hon.
friend here or to the speech of my
hon. friend there .... (Interruption).
SHRI SAMAR GUHA: On a point
of "Order, Sir. If a resolution is passed by the majority of this House,
can a Member call this resolution as
utterly irresponsible however he may
dislike it Or may consider it undesirahle?
SHRI PILOO MODY: I think, the
tyranny of the majority is a concept
trat my hon. friend needs to understand.
SHRI SAMAR GUHA: I have not
o',jected to the expression, the
t)tranny of the majority. But once a
motion is passed by the House, I want
to know whether he can call it as
utterly irresponsible. (Interruption)
MR. SPEAKER:
01 order in It.

There is no point

SHRI N. DANDEKER: Sir, iistenillg to the speeches so far, I find that
there is a considerable confusion both
as regards the ends we wish to
achieve and also as regards the means
b \T which We seek to achieve them.
F or instance, there has been a good
deal said, much of it rightly, as
regards the exorbitant prices of some
patented products, the monopolist
practices of some pharmaceutical concerns and various things of the
kind that we ought to object to. But
the question surely is: Is this the Bill
for the purpose of curing the3e evils
for achieving restraints on monopollsts, on monopolist practice3 and,
even if you like, even on monopolist
exploitation?
Only the other day, not so very
long ago, we passed a measure called
the Monopolies and Restrictive Trade
Practices Bill.
Precisely, for that
purpose, various questions were raised
and discussed about profiteering and
about the extent of foreign exchange
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that had to be spent for importing
a lot of essential drugs and medicines,
etc. I am not here questioning
whether these ends are desirable or
not.
I agree that restraint over
forign exchange expenditure a probe
into whether proper things are being
produced here or not, and so on, all these are right objectives. But
the question again is: Is this the
measure for exerc\.sing restraint
either on foreign exchange expenditure or on pricing or on profiteering
or on any of the various very desir_
able things that have been talked
about as the main ground for supporting this Bill ?
I submit, Sir, there is utter confus10n in the minds of both the hon.
Minis.er and the hon.
Members
who have spoken so far as to what
really are or should in the objectives
in regard to this particular Bill and
whether these provisions in this Bill
are the proper means for achieving
the ends to which they have g'iven
expression.
I would suggest that if it is a
question of price control, the Government already have the necessary
mechanism, the necessary apparatus
and the necessary powers for the purpose. If it is a question of restraining monopolist practices or restrictiVe trade practices, they already have
the necessary powers. This House has
passed the necessary measure and the
Government has or is setting up the
necessary apparatus for controlling
monopolist practices and restrictive
trade practices. If it is a question of
restraining foreign exchange expenditure or indeed of going into the
pricing of imported products and so
on, again, the Government has at
tlieir disposal ample powers and
ample machinery, ample legislation.
to do all those things. So, Sir, I
submit, there is a complete confusion
about ends and means which ought
not to have existed in the minds of
the Members and certainly of the
hon. Minister when they made their
speeches on this Bill concerning
patents.
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What is the real objective of any
lilgislation
concerning
patents?
Sluely, Patents legislation is not
intended in itself -to create any proPlietory rights per se. Such legislation's primary objective is not what
the Minister stated, namely, to recognise private property. The first or
primary objective of a legislation
concerning patents is to ensure that
people are not discouraged but
encouraged to undertake research, to
UI),dertake inventions and to devote
aU their time and all those resources
that are required for the purpose of
research inventIon and development.
It is recognised that one of the principal ways of doing sO,-there may be
various other ways too,-is to accept
the proposition that for a certain
period of time, subject to certain
conditlons, the person concerned will
have proprietory rights in that particular invention which is the result
01' the expenditure of his labour and
hJs resources.
Sir, I just want to be quite clear
that is not a B1ll for the purpose nor
is any Patents Iegislation ever a
mleasure for the purpose, of creating
plrivate property per se. Such legislation is for the purpose of encouraging people to go into inventions, to
spend time and money, to provide the
necessary organisatlon and to spend
the best part of their lives
in
generaling
inventions and all that
goes with it. It is in order to encourage them to do so. I do not knaw
~
this Bill has got all the
various necessary prOVlSlons which
describe and protect what the research
people have in mind as to what an
invention involves. There is the intention of a product; there is the
in"ention of a process for producing
I', product, or there may be the 'InvenHan of a machine, apparatues or
~
for producing a new product.
''here may be an invention of an
apparatus, a machine, design, whatever it may be so that an existing
product may be better produced or
more cheaply. Therefore, an inven-
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tion consists either of an apparatus
or a machine or a design or of a
process or oJ' a product or of more
than one of these things together.
Secondly, there is this question of
the cost of it all. I should have thought
that at least the Government would
be aware of the enormous expendlture involved in research and development. The Minister has not even
referred to this one most important
thing. What is the amount which the
national laboratories are spending in
this country for the purpose of
research and development?
The
National Physical Laboratory, the
National Chemical Laboratory and all
kinds
of
national
laboratories
presided over by the Central Council
of Scientific and Industrial Research
are spending millions of rupees. In
UK the public expenditure runs into
900 million pounds. Private sector
also undertakes a colossal expenditure. The magnitude of the expenditure that is involved in modern
times on research and development
is something incredible. It is not as
if, as they did 50 years ago, that you
sit down and fiddle around doing
something, 'as an individual effort,
and produce something.
To-day
nothing, no process, no apparatus, no
new product, no des'ign is the result
of any individual effort. It is the
result of organized effort costing a
lot of money, and costing a lot of
time. Out of over 10 items on the
research ,and development of which
people may be engaged upon, maybe
in a period of two or more years one
Or two things may be found or
evolved with some possibility for
Commercial explo'itation.
The second stage i, 'xphring the
possibilities of setting t.p an industrial pilot plant which js the next
most important thing. Naw Sir, I
forget the name of the person who
said this; but he said that all these
costly and protested processes do not
per se produce the wealth.
This
process of research and development
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of settina up a pilat plant, making
it into an industrial process tor establishing an industrial plant undertaking
market research for marketing the
~
these stages consume
wealth. Wealth is produced only
when as a result of these inventions
a commercial set up takes it over
and industrial production takes place
and marketing physically takes place
on a large scale. Only then comes
the stage of production of wealth;
until then it is the process of con.suming wealth.
Now, having regard to this sort of
background, a background which
ought to be known and is known to
the Government but which they deliberately do not mention; a background that is also known to me
because of my association with the
industry for the last 20 years;
because of this and because of the
'experience in the past in all the
cauntries of the world, it was found
necessary not to discourage this
~
activity to put it at its
lowest, but to actively encourage it
to put it at the highest, by conferring
proprietory rights on the inventors.
It that be the sine qua non of the
reasoning concerning patent rights, if
that is the basis, the real ~
for a law relating to patents ? nd for
recognising private property rights in
the thing that is invented and patent~
then S'ir we have to ask ourselves
with regard to this Bill: will it
achieve this particular and most
essential objective? Will it sueessfully achieve what is desired, namely,
that people will continue in this
country-never mind abroad-that
scientists will continue in this cauntry
to be encouraged. that foreign enterprises will find it worth while to be
engaged in this country in research
and development. If in spite of
Patent rights they are not doing
t/iis, by all means push them arQund.
By all means bring pressure on
foreign enterprises to engage in
research 'and development in this
cauntry. Do so by all means, but
not by this kind of legislation. This
is not the legislation that should be
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intended or is suitable tor that pur_
pose. ,Sir, it is from that angie, from
the angle of what we want, from the
angle that we want vast research and
development here, from the angle
that it all costs money, from the angle
that it" also takes' a lot of time, from
the angle that it takes or consumes a
lot of wealth to produce invewtions
and discoveries - it is from these
angles that I would ask the House to
consider this legislation.
Therefore, Sir let me take the first
point in this legislation, namely, the
life of the patent. According to Cl.
53 for medicines, drugs and food including insecticides, pesticides, weedicides and all kinds of other 'icides',
the life of a patent, whether it is a
product patent, process patent, design
patent or any kind of patent, is only
7 years. In fact there will be only
process patents permitted in these
fields; and then life wil be limited to
seven years. We have our national
laboratiories.
These people could
readily have given the Minister the
figures of What it costs in the narrow
field of chemical research,
The
Pimpri Penicillin Factory aught to be
able to give figures of how much it
cost them to develop some of the products which they have developed in
the field ot antibiotics. So against the
very heavy cost, two years out of the
period of 7 years' life of the patent
will go in the process, which I may
call legitimate process, of enquiring
into the genuineness of the Patent,
whether it is not a copy of something
else, etc. in the office of the Controller
because all such legitimate and necessary investigation has to be done.
Thus in this period of 7 years, not
more than 4 years will be the effective period for the purpose of commercially proving a Patent. Can they,
i.e. the inventors and the patentees be
encouraged to spend more money;
can they be encouraged to invest, so
that they may get the benefit of investment within the short period? I
say, this is ridiculous non-sense. I
do not know how it will work; 1D
fact it won't work.
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Sir, originalfy the idea was to make
it 7 years; then it was changed to 10;
then, as I see from my notes, it was
intended to be changed from 10 to 12
. years; and now suddenly it has gone
back to the fatal figure of 7 years.
From the fact that the Minister
read his entire speech it is plain he is
-not familiar with the subject; he does
-not know the subject. The whole of
, his speech was written for him by the
.people in his office. And the same
. is, to some extent, true in my case as
I am not altogether prepared with
my subject. But the fact happens to
be, by accident, when an early
version of this Bm came before the
House in 1965, I had an opportunity
to speak on it.
So some of these
matters are familiar ground as far as
I am concerned.
But Sir this period of 7 years as
the ~
maximum life for all
patents is such utter non-sense that
we .shall make ourselves a laughingstock of the whole world in regard
to this matter. Assuming we have
got to have a shorter period for
patents relating to certain product
groups than for those to other
, product groups, I agree that 7
years may be adequate; let it
be a shorter period for drugs, medicines pesticides. etc., than for any
other products. I ron
understand
that. But in regard to foods, drugs
and medicines including pesticides etc.,
there are to be no product patents but
only process patents. Moreover, the
definition goes on to say that in regard
to anything produced by "chemical
process'-never mind, whether it is
process for production of food, medicines drugs or insecticides or any
othe; kinds of things, -any chemical
process for producing anything can
only have a process patent with a
.life .. of only 7 years--I do not know
whether these people have got any
idea of what they are talking about.
Certain amount of coherent thinking
is necessary for the purpose of find..
Ing out' through logical understand-

ing, the rationale in regard to thesematters. But this is totally lacking
here.
There is another aspect, though I
cannot obviously cover the ent"ll"eground. But,
at this particular
stage, I would like to refer to Clause
47. It is the right of the Government under Clause 47, an extraordinary right, of being entitled to
infringe a patent without paying any
kind of compensat:on.
That is
worth mentio!1ing. It can be any
patent-product
patent,
process
patent, design patent, machinery
patent, anything-and not merely
for the pUrPose of medicines and
drugs.
I
can understand such a
right for medicines and drugs,
because I want more and more
development of health services in
this country. And, I agree, Government ought to be able to use these
medicines for those purposes. But
.here is a narrow line between using
things for
Government's own purposes and using them for entering
into commercial competition. Look
at the range in Clause 47, the range
of things Government can do in
infringing patents without any kind of
worthwhile justification or compensation for it. This is extraordinary.
There is also sub-clause (4) that
refers to one more thing. It says:
"In the case of a patent in respect
of any medicine or drug, the medicine or drug may be imported by
the Government for the purpose
merely of its own use or for
~
tribution in any dispensary, hOSPItal or other medical institution ........ "
They may also make it.
These
clauses give Government an extraordinary right to exploit in any way
they chose any kind
of
patent,
whether it is process patent or product patent or with regard to instrument patent or design patent or anything. If they want to be honest let
them say that there shall be no
patents at all vis-a-vis the Govern-
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ment; let them say that every inven:tor shall be their slave so that if
.anybody has invented anything immediately it will be nationalised. Let
·the man and his invention be both
nationalised, and let him become
their slave. But let us not talk at the
same time about democracy and
liberty alld indivldual rights and all
that kind of thing on the one hand,
and on the other, have this kind of
business of depriving a person of the
results of 'his labours.
My time is unfortunately coming
to its close, and, therefore, I shall
take just one mare sample. I would
Tlke to refer to clauses 87 and 88. I
shall just read out the marginal heading of clause 87 which is as follows:
"Certain patents deemed to be
endorsed with the words 'Licences
of right".
"This would mean .that any person,
anyone, anyone at all, is entitled,
never mind how much money has
been spent on research by X, the
patentee, never mind what period he
has had, if at all for exploiting that
patent and for recovering some part
.0£ his recompense, after tr.rce ~ ~
anybody at all has a right in respect
of certain patents, to exploit them as
a matter of right. He may have no
.qualification; he may -be one of those
people that have been described here
as profiteers, monopolists and so on;
there, they have no objection; they
have no objection to any smart Alec
coming along to exploH any medicines
and drugs, because there it is a licence
of right, and any person can go into
it as a matter of right, and no inventor, no patent-holder and no
licence-holder of a patent can object.
.Any adventurer can go in far it as a
matter of right and start making
medicines.
Surely, Government in the Health
Ministry and in its Drug Control
'Wing have got some ideas as to the
competence required for mamifactur_
'ing medicines and drugs of quality,
medicines that measure up to the
standard required, medicines that
'have also certain lasting qualities.
:But now under this new patents law,
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anybody at all, any damn fool, any
Tom, Dick and Harry and any
exploiter and any adventurer or
scoundral, any benarnidar under
somebody else's name can come along
and exploit these patents as a matter
of right. I really fail to understand;
or, perhaps, Sir, I do understand that
there is here a complete failure to
think, an utter confusion in the minds
of people who have spoken, and in
the minds of Government who have
brought forward this leg'islation.
What is it that they are trying to
achieve? And what is the right way
of achieving these things? They are
trying to achieve through 'this Bill a
number of things that ought to be
achieved
otherwise. I
am
not
questioning at this juncture the need
to restrain monopolies. I may be,
indeed I am, a great protagonist of
private enterprise, but I have alwavs
said that private enterprise should be
subject to restraint against its excesses. Private enterprise will commit exesses as Government enterprises also commit excesses, and there
is no question about this .
But the real question is this: and
here I shall conclude as I began.
There is here a tremendous confusion
about what we are trying to do. Are
those things to be done by this Bill ?
What should be the objectives of a
law relating to patents? I may say
that I am not confusing anyone when
I say that this Bill will not only make
us a laughing-stock in the world,people are already laughing at U3.but it will also adversely affect the
progress of this country. I do not see
here the slightest possibility, except
in regard to unessential patents and
inventions,-I am talking about the
essential ones when I ShY that I see
no possibility here of anyone hereafter, either a foreigner or on Indian,
putting money into research and
development in India, and putting
forth time and effort in training people, in the fields where we desire
these most i.e. foods, medicines and
drugs. You do not become a research
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SHRr KANWAR LAL GUPTA: I
am sorry. This is the established
practice. This has been there since
worker overnight; you may be
a
the last three years. This is not fair.
wonderful seinetist, a Ph.D. and all
r strongly protest. It is not a question
that kind of things, but it takes a
of catching your eye. The party time
long time before you aquire the
calculation is there. You must call
necessary techniques, the necessary
according to the party strength.
skills, the necessary producers and
the necessary understanding and even
MR. SPEAKER: Those members
imagination to become a research and
who want to speak early should give
development worker.
me some advance intimation and not
suddenly get up and protest when I
I do not see this Patents Bill procall a particular member. There are
moting that kind of actlvity in this
25 minutes still left. Shri Nambiar's
country at all, certainly not in the
Party has ten minutes and the hon.
fields we consider most essential. I
member's party 13.
Both can be
therefore suggest to the House that
accommodated before lunch.
this whole subject really does require
re-thinking; this is not the sort of
SHRI KANWAR LAL GUPTA: My
Blll to be brought forward befare this
objection is to you not calling members according to the1r party strength.
House as a result of brute majorIty
and majority tyranny, when we are
MR. SPEAKER: No, no. I am not
given no time for a proper consideragoing to do that.
tion of a measure of this kind. Even
so, I would suggest this Bill be taken
SHRr KANW AR LAL GUPTA: I
back again far further consideration
strongly protest. You must ascertain
by the Ministry from the angles that
from your secretariat what has been
I have just been referring to.
the practice in vogue for the last three
years.
Shri
Now,
SPEAKER:
MR.
Nambiar.
SHRI BENI SHANKER SHARMA:
May I say, Sir, that the practice has
been to call members in the order of
SHRI KANWAR LAL GUPTA
their party's respecrtive strength?
(Delhi Saddar): I think you have
to call me, because my party comes
SHRI KANWAR LAL GUPTA:
next. I wanted to go out to attend a
Ye have always been obeying you.
meeting after lunch ..... .
But you must not do anything you
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MR. SPEAKER:
want to go?

Where does he

SHru KANWAR LAL GUPTA:
There is a meeting that I have to
attend
~ lunch, and I would not
be able to come afterwards. That is
why I wanted to speak earlier. Even
otherwise, my party comes after the
Swatantl'a Party.
MR. SPEAKER: There is no question of that; it is a questlon of catching my eye.
SHru PILOO MODY: There is no
question of catching your eye in this.
It is a established practice.

like.

MR. SPEAKER: It 'is purely my
right. He ,should restrain himself.
SUddenly he gets up and protests
when I call a member.
am not
going to tolerate it.
SHRI KANWAR LAL GUPTA:
strongly protest against this.

I

SHRI NAMBIAR (Tiruchirappalli):
I am sorry for this small breeze.
I am. a strong supporter of the
Patents Bill. My only eriticism is
that it dOes not go far enough; it
does not come up to the standard
reuqired in this country.
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As regards the opposition from Shri
Dandeker and oUiers, I will argUe my
case this way: he will have to agree
that in a country like ours with a
population of 55 crores which has got
so much of manpower and natural
material resources, we must develop
our own pharmaceutical industry,
industries which produce food and
other items necessary for us.
Till now we have been acting according to the Patents Act of 1911.
When that legislation was enacted, it
was a foreign government sitting
here. Then we had not much of
a pharmaceutical industry worth the
name. The entire rights and' privi_
leges were given to the foreigners who
came here with the sole purpose of
looting the people in the field of
essential things like drugs, food articles etc. Even afted 60 years having
elapsed and today after 22 years of
independence, to say that we must
not think in terms of building up our
own pharmaceutical and food industries and other industries for our peo_
ple amazes me.
Shri Dandeker says that someone
who has not got the capacity or knowhow suddenly creeps up with a licence
of right to produce medicines and
other things. He has said that it is
a crime. I say what is the harm.
After all, what is patented is only
the process and not the product. If
there is someone who knows, who has
the capacity to produce a medicine
and he knows the method, he can do
it. What is the harm or crime in it?
Let him understand that in this·country a large part of the pharmaceutical
industry is owned by the foreigners,
and they have got a monopoly of the
patents that have been issued during
these years. Once a patent is issued,
no one can enter the field for a period
of 14 years because he will be hauled
up immediately for contravening the
patent.
It is in this context that our country
should come forward to produce, for
the benefit of the COlttInon man, es-
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sential drugs that are required in this
country, and, therefore, a radical
change in the legislation is required.
I am one who would ask for the
scrapping of the 1911 Patents Act. I
will go to the extent of demanding
cancellation of the patent rights so that
persons who are capable here can
come forward and produce the goods
which are necessary for the people.
We have got certain items whose cost
of production is only ten' paise, but
their selling price is one rupee, two \
rupees or even three rupees.
SHRI RAM
KISHAN GUPTA.
(Hissar): There is no quorum.
MR. SPEAKER: The bell is being
rung. . ... Now there is quorum.
SHRI NAMBIAR: The Select Committee which went in to the question
heard oral evidence from many foreigners. A persual of the list of persons who gave evidence will show
how the foreigners are interested in
this industry. You will find persons
coming from-I do not give the
names-Yugoslavia, Switzerland, USA,
UK, Federal Republic of Germany
and Japan.
Only an 1l.dvertisement
was issued by the Select Committee
calling for memoranda and for persons who are willing to come and give
evidence. All those persons who
came from abroad strongly objected
to our Patents Bill. They said that
in their countries they were having
patent protection and, therefore, their
countries flourished, and that in
India too we must have patent protection and then only it will be beneficial to us. That is the sort of advice that these people gave. But we
had also evidence from an Italian
that in his country there was no
patent protection, that it had been
introduced only recently. In Japan
also it was not there and has been
only recently. The industry in both
Italy and Japan has fared well. In
the Soviet Union there was no patent
protection, only recenUy they have
introduced a few things. They were
all in the fore front in the production

43

Patents Bill

AUGUST 29,1970

[Shri Nambiar]
of pharmaceutical goods. Those persons came and advised us that we
should not have patent protection.
With what purpose:
You must be
impoverished, sickly persons and
required medicine; we are here to
produce and sell it to you at exorbitant price; we want to live on your
sickness and ailments.
That is the
crux of their attitude towards us.
There are also lobbies here representing them and speaking in the same
strain. I do not understand what interest these persons have got except
their own self-interest; they have not
got the interest of the people at heart.
Therefore, it is clear that a country
like ours must have a right of allowing our citizens to develop our own
industry and our own inventions.
Unless and until we do that, our
people will not develop. By the
patent wall that has been raised by
the Patent Act of 1911, the Indian
scientist, the Indian entrepreneurs and
the Indian industrialists and the common man in India are prevented from
going forward in making the essen_
tial things that were required. That
is exactly why we want this to be
razed to the ground. But unfortunately the thinking of Government is a
little different. They do not want
to abolish patent rights completely
but they do not also want to allow
it to continue for 14 or 16 years becaUSe
of
pressure from
below
There was a compromise formula
of ten years patent protection
for drugs and essential food industries which are necessary for life.
Then we had a detailed discussion in
the Select Committee and the Gov_
ernment came forward to reduce it to
seven years.
That was a welcome
move on the part of the Government but it did not satisfy those who
wanted complete
abolition.
We,
therefore, wanted that it may be reduced to five years. I have also tabled
an amendment which is being circulated it is to that effect. That partly
meets the point of Mr. Dandeker. If
a person with all good intentions
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started a pharmaceutical industry and
spends on inventions crores he can
get a patent during five years.
MR. SPEAKER: The hon. Member
should conclude now.
SHRI NAMBIAR: Now, according

to our Constitution compensation has

to be paid. Otherwise, nothing can
be taken over. In the Joint Committee we heard the opinion of the
Attorney General.
Hereafter there
will be two types of patent laws in
the country. Those patents which
were granted under the 1911 Act will
continue to their full period as according to the Attorney General
when once the right was given that
right cannot be taken back even by
Parliament. If a patent right has
been granted for 15 years according
to the 1911 Act, it is a property right;
if only five years had expired, it will
continue for the balance of ten years
or seven years. That right cannot
be taken. If any property is to be
taken it can be taken by payment of
~
even according to oW'
Constitution. Why do they allow that
right to continue till the end of this
period? Why can't you restrict it to
five years period or seven years
period, whichever you are going to
allow, even to those patents that have
been given under the 1911 Act?
I
made out this point to the Attorney
General, and I put mr questions to
him
He said that this cannot be
~
because there is the danger
of this being struck down by the
Supreme Court. That is a different
matter. I have mentioned it in my
Note of Dissent also. But that right
also has to be restricted to the period
that is going to be allowed under the
present Act.
Otherwise, there will
be two categories of patent rights in
this country. The one that was given
already must go.

MR. SPEAKER:
ber's time is up.

The hon. Mem_
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SHRI NAMBlAR: Finally, about
the royalty. The Bill had only prescribed four per cent. Our experience
shows that never in any case we had
paid more than two or two and a half
per cent. The four per cent ceiling
was not necessary. The hon. Minister will have to educate us saying
what was the purpose of fixing it at
four per cent. We argued agianst four
per cent and we wanted it to be reduced. Unfortunately, it was raised
from four to five per cent. Even then
there is a tendency to pay more.
When the ceiling is put at five per
cent, there is the tendency to pay
more. I am one of those who strongly plead for, say, three per cent, as
a compromise. (Interruption).
We
can agree to three per cent,
The
reason is this The compensation is
calculated on the net earnings.
MR. SPEAKER: Yes; that is enough.
Your time is up.
Anyhow, the
SHRI NAMBIAR:
compensation problem is a very serious problem. We cannot afford to·
pay more. Therefore, it has to be
restricted.
With these initial remarks, I welcome the move, but with my protest
that it is not satisfacory I hope that
the hon. Minister and the Government
on the other side will agree, when
we go to the next stage, the second
reading, to certain proposals which
I have made so that this measure will
be completely beneficial to the people
of this country.
SHRI H. N. MUKERJEE
(ealcutta-North-East): Sir, this Bill goes
nowhere near as far as it ought
to have gone, but even so, we support
it on the basis of the idea that half
a loaf is better than none. We have
heard the sorry story of motivated
procrastination over this Bill. It was
first mooted in 1953 and was hanging
fire for a long enough period during
the life of the third Parliament, and
in the fourth Parliament, almost by
main force, we have been able to
secure this discussion. There is no
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reason on earth why on Independence
we did not scrap the Act of 1911. n
should have been done at once, but
it was not. Status quo has been the
watchword of this Government and
that is why the glow of freedom is
nowhere near as tar as the hearts of
the people are concerned, and our
freedom fails to find fulfilment because of this adherance to the status
quo idea. And the refusal of Government to scrap the Act of 1911 on
Independence is indicative of that
position:
We know of the pressure of foreign
companies or investors and their
Indian collaborators. And when Mr.
Dandekar was speaking-he is a good
friend of oursSHRI PILOO MODY: Sir, there is
no quorum again.
SHRI S. M. BANERJEE: That is
not going to help the Swantantra
party. We shall see that the Bill is
passed.
MR. SPEAKER: The quorum is all
right. I have counted.
SHRI H. N. MUKERJEE:
When
Mr. Dandekar of the Swatantra party
was speaking, I was reminded
of
what Gandhiji said in regard to those
who participated in the sucking of
the blood of the Indian people in the
process of exploitation.
When he
was being tried in March, 1922, he
told the court that the profits a,.,d the
brokerage are sucked from the mass_
es and the broakerage obtained hy the
Indian
collaborators
of
foreign
imperialist interests. There is no
reason at
all
why life-saving
drugs, and food for infants and expectant and nursing mothers, sick
people and convalescing people should
be subject to the law of patents at
all. Before 1911. no patents in drugs
and such things were there. We
should not have any patent on these
items but we find that in the Bill
even the royalty rate has been raised
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[Shri H. N. Mukerjee]
from 3 to 5 per cent, exclusive of taxes and that amounts to a provision of
10 per cent in favour of these ex_
ploiters of our people.

the picture as far as Indian collaborators are concerned.
I a m quoting
from the Time.! of India dated the
16th August:

Mr. Dandeker talked about encouragement to be given to scientists and
inventors. But I am sure our scientists and inventors are not motivated
by the idea of profit. On the contrary, what happens is, the scientists
have to serve the interests of their
employers. Particularly in countries
like the United States, we find the
talent of scientists being imprisoned
for the blackguardly interest of private captial
That is why scientific
research is not utilised to the extent
that is possible. If it was done, then
all this talk about population explosion, preventing economic recovery,
etc. is moonshine and nonsense if the
8Cientific talent which is available
could be exploited in the interests of
the people.

"Merck was selling an antihis..
tamine called"-it is a very long
name which can hardly be pronounced-

We find so many things have been
done and Mr. Nambiar has referred
to it--compensation for patent rights
being taken over and ceiling being
raised by a one vote majority in the
Joint Committee from 4 to 5 per cent,
which is much above the original provision.
I do not see why Government has come forward with this
particular idea.
Mr. Nambair also
referred to a very important matter,
i.e. the spectre of property rights, the
Golaknath case and the proclivities of
the Supreme Court and the rest of it.
But I am sure the desire of the peo_
ple should have precedence.
In regard to the way in which the
sharks of big business exploit our
people, I am quoting from certain
proceedings before the U.S. Congress
In one of its committees, whose Chairman was constained to remark about
the malpractices of American business interest in regard to the prices
of drugs. They fleece the consumers
In India as wen as clsewhere.
We
ftnd mention, for example, of a firm
eaDed IIIIek, who are very much in

"to its Indian subsidiary at 1060
dollars a kg when a therapeutic equivalent in Europecost 20.50 dollars a kg. The
mark-up, i.e. the increase,
here was 5,17l per cent."
This is one example of the way we
have been fleeced and sucked dry by
the exploitative tendencies of these
people. This is why in the Times of
India dated the 28th August, there
was a feature sent out from Washington by its Special Correspondent.
Even this paper, which is very much
hand in glove with big business gave
the heading "Almighty Role of US
Drug Firms in India".
One of the
flrms called Ciba, which is a Swiss
Company, but which h'ls its American association, is believed to have
approached the Swiss Embassy to
make representations on its behalf to
the Indian Government and it has
threatened to close down its plant in
this country if it does not get its pound
of flesh.
13 hours.
This very company, the CIBA company, had made the same threat
against the Republic of Cuba and had
carried out that threat because Cuba
is a socialist country. But Cuba did
not care a tinker's curse for this kind
of operation. Cuba just threw them
away; they got a kick on their pants
and we also could follow Cuba and
in that kind of manner go ahead in
order to achieve our· objectives.
We find instance after instance of
how this kind of thing has happened.
At the CongressioJ18l heariugs of the
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United States the Chairman of the
Committee, Mr. Nelson, said-I am
quoting his words from the Times 01
India report"There is not a single underdeveloped country in the world that
has any defence against exploita_
tion of their people for profit by
an American corporation."
It goes on to give further details
in regard to this kind of position.
Before the American Congressional
Committee it appeared that prices
were increased at rates ranging from
300 per cent to 11,364 per cent of
European competitive prices.
We
find also from papers, which are circulating in our country-papers like
the Hindustan Standard of the 22nd
August, 1 ~
there was one case
affecting India where they charged
5,17l per cent more than what they
do in the European market.

This kind of thing they do with
impunity because we have no protection. We have a feeling, following Shri Dandeker's line of thinking,
that scientific invention and the in_
vention of processes and patents can
only be the result of endeavour by
the private sector. I think, the Minister also has a responsibility in this
regard. He was asked by Shri Dandeker-the Minister, of course, is too
busy confabulating with his friends.
The Minister has already had a dig
at him to the extent of his lack of
knowledge which was shown in the
way he presented his case. He should
have .the responsibility to tell this
Parliament as to how far our own
national laboratories, like the National Chemical Laboratory in Poona,
have proceeded in this regard and
what is the cost. He gave a challenge.
The cost which perhaps the national
laboratories incur to get a process is
a good deal more, according to his
challenge, than what the private seetor spends. That may be completely
wrong, but the Minister must come
forward and give us some Idea.
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The Minister must also tell UI something more about how our national
laboratories, chemical and others, have
functioned in this regard. Why is it
that for the purpose of industrial
development, the work of our national laboratories has not been linked
up successfully so that our industrial
production could go ahead in a selfgenerating fashion? That is the kind
of thing which he has got to explain.
We are fighting, therefore, against
one phase of that exploitation whose
long and sordid story is very much
known to us. When the British carne
to this country, they sliced off the
thumbs of our weavers.
The bones
of the Indian weavers bleach the
plains of Hindoostan-those are the
words of European historians of this
country. That was how they did it.
When capital emerges after a process
of primitive accumulation, blood,
dross and dirt pour from every pore
of its body. That is the kind of thing
against which we have to fight as a
developing country. Therefore we
have to say, to hell with patent rights.
Did Japan care about patent rights
when Japan was going ahead? Did
the Soviet Union care for patent
rights?
Did our own Dr. Mathur,
who used to be mentioned by name
by Dr. Meghnada Saha in the First
Parliament not suggest before the
~ a whole plan for getting
copies out of machines and so many
things? So, without the botheration
of patent we can go ahead. Far too
long we have suffered this long and
sordid story of exploitation.
Even
now we find the exploitation.
The
collaborators, all these people, are
flourishing in this country. Something
has got to be done about it. There is
a good deal of reason to say this
But
legislation is so unsatisfactory.
I have to accept it because half a loaf
is better than none. It should have
gone a good deal further. Therefore,
I support this Bill, though with many
reservations.
MR. SPEAKER: Now, the House
adjourned for lunch to meet again at
2 P.M.
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13.06 hours

-The Lok Sabha adjourned jor Lunch
tm Fourteen of the Clock.
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long. As he himself remarked,
as
early as 1950 there was the Bakshi
Tek Chand Committee which l3ubmit- •
ted its report by 30th July, 1950 itself. Subsequently, in 1953 I understand a Bill was introduced in the
Lok Sabha, but it was allowed
to
lapse. Then again, another committee was appointed, the
Ayyangar
Committee, which submitted its report, in September, 1959. Both these
committees were of the firm view
that the· patent law prevailing in our
country is very defective. They also
said that the foreigners were
misusing tl:e provisions or the permissions that they got under the patent
law, and that there was much to be
changed in the patent law. I would
like to quote only two sentences from
the Tek Chand Committee"3 report,
page 61:
"The provIsiOns of the Act relating to the working of patents in
India have been found to be ineffctive."
Then they say:

''These patents are, therefore,
taken not in the interest of the
economy of the country granting
the patent or with a view
to
manufacture there but with the
main object of protecting and
export market from competition
from rival manufacturers particularly thooe in other parts of
the world".

f<'. .f
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SHRI S. KANDAPPAN (Mettur):
I expected, when the hon. Minister
moved this Bill, that he would gives
reasons why it had been delayed so

"The provisions of the Act which
aim at preventing the misuse and
abuse of patent rights are inadequate,"
They have also suggested so many
changes, but in spite of this, the Government had not thought it fit
to
come
forward with this Bill. Strangely enough in 1965; after the Bill
was introduced and referred to the
Select Committee and after the Select
Committee submitted its report,
it
was allowed to
lapse.
And then
there was another Select Committee.
I raise this point specifically ~
many Members on this side have· a
genuine fear that the Government
has succumbed to pressure from outside earlier, and I have a fear that
even in this Bill they are succumbing
to pressure from certain quarters.

SHRI NAMBIAR: Till we pass
that fear will be hanging on.

it
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SHRI S. KANDAPPAN:
At least
about that I am very certain, but still
I do feel thac the way in which certain provisions have been altered by
the Select Committee goes to prove
that it h3:1 not taken a progressive
view, and ,hat in certain respects the
Bill has received a setback.
So,
I
would like this point to be answered
first by the hon. Minister.
Shri Dandeker has propounded
a very powerful thesis about what the
patent law should be, the sine qua
non of it, and how it should be promulgated.
I think that developed
countries like U.K. and USA
can
b:nefit much from his thesis, but ill
an
under-developed country
like
ours, which in lhe developmental ladder has the lowest or the
second
lowest per capita income in the world,
there is no reason why we should not
even do away with the patent law
itself with regard to certain categories
as suggested in the Commitiee by
maYlY res!lollsible Members. but even
~ the Go\'ernment. in their wisdom.
'i1:.,k that <lue to some difficu1.ies it
is not possible, they ·,hould at leas!
ccme forward, even at this stage, 70
redu"e ,he period for patents particuhrly with regard to drugs, medicines. food articels used for babie3,
old men and convalscent" and pesticidos and other things used
very
much in agriculture. In this country
we all know what cost the farmer has
to incur on pesticides and fungicides
and other things for agricultural production.
On the one side the ccnt
of fertliscr is high; on the other ,he
cost of pesticides also is highe·r than
in an\, other country in the world.
At least with regard lO these aspects.
Government should not hesitate to
come forward with amendment
to
some provisions in the BilL
With regard to ,he bogy raised that
the de.velopmeYlt of induslries will be
dampened if the patent law is mad"
stringent or if there is no provision
for a paten; law, the han. Member
Shri Kamvar Lal Gupta who pre.ceded
me has already to some extent elaborated and quote::! some figures.
I
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should like to quote a few
more
figures from the Tek Chand Report
as well as Rajagopala Ayyangar's
report. They have
given a
table
indicating the applicationS received
during 1947-49. Out of a total number
of 2370 applications
received
in
1947 only 222 were from Indians. For
1948 the corresponding figures are,
1921 and 297 and fOr 1949, 1725 and
345. Compare it with the figures for
America alone, in 1947, applications
from Americans numbered 439; for
1948 the figure was 273 and for 1949
the figure is 280.
Superficially
it
looks as if the number is
coming
down.
Unfortunately, if you look at
the figures for the fifties and sixties,
it is worse.
I do not know how
Government allowed this dangerious
development.
If you look at
the
table in Ayyangar's report there is
an increasing demand for registration of pat2nts from foreigners while
the demand from Indians was going
down.
The (able is given On page
302. The Government have failed to
manupulate things in a way that will
benefit our countrymen as against the
foreigners who come here to
loot
us. And they have failed miserably.
After all
~
years, they have now
come with this Bill but as pointed
out by other Members it is defective
on a few coun:s. Sir, with regard to
the period of patent, particularly on
the items that I have referred to earlier, the report says it is fixed
according .0 the Joint Select Committee's report as "even years.
I think
it should be brought down at lea,t to
five years, if not less, and I hope the
Government is going to accept that
amendment which will mitigate to
some extent the rigour of the measure.
Coming to the ques ion of royalty
there is one most important
factor
to be remembered. I am very sorry
that in the Joint Select Committee
the original draft of the Bill pertaining to this question should have received a" upward revision instead of
'the other way round. As I
under·;tand it the royalty in practice
is
given from 1!2 per cent to 21
per
cent and in some extreme cases I am

Patents Bill

Patents Bill

AUGUST 29, 1970

[Shri S. Kandappan]
told it goes upto 4 per cent. But here
there is another factor that should
be remembered which
has
been
pointed out by Rajagopala Iyengar's
report.
Our country has got a vast
potential market so that any commodity that comes into our market
under the patent from any
country
receive] and !!¥'ts enor/Mous' opportunity to be sold in the market with
the result that even this 112 per cent
that goes out of it is a huge
sum.
That should be considered.
For a
small country it may be different. I
am sure if the royalty prevails at the
prevailing rate Or in certain respect3
is reduced
even then
foreigners
would be attracted because of the
immense market. Having that
in
view I do not know why as against
the ::3Uggestion of Rajagopala Iyengar's
committee and others the Committee
should think in its wisdom that the
royalty should be raised to 5 per cent.
t hope, Sir, the Government would in
the interest of the country accept the
qxnendment and try to
reduce th0
royalty to at least 3 per cent if n"t
less.
If the
Government is
not
going to accept the reduction in thp
royalty then I am afraid ali
their
claim about their concern of
the
common man would be a bogus thing.
Nobody will believe their claim.
Then I would like to point out th,,,
most important thing before I conclude.
The Government whether
deliberately Or without knowing it
do not seem to haVe approached the
problem in the proper
perspective
becau'3e even in the initial remarks
of the hon. Minister I find that the
premises and approach are a
little
distorted. As one of the reasons
for their consideration of this change
in the patent law he said the inventor should be induced to disclose his
discovery.
I was unable to understand this thesis propounded by him.
I do not think inducement is needed
for anybody after a discovery
is
made to disol03e it since it will not
be even in his own interest not to disclose it.
I say this because I have

a fezling that their thinking has all
along been rather controlled by the
1911 Act without bothering about thp.
changing circumstances and without
even recognbing possibly that
we
have attained independence and it i,
for 23 long years of independence
that we have
been
ruling
this
country. If they had this approach of
assessing the royalties prevailing in
our country the things would have
been different. So, I beg of the
Minister to take thi-3 into consideration as has already been pointed out
by the other Members.
We welcome the Bill and urge upon
the Minister that at leasl the basic
two Or three amendments--that is a
must according to US-- '3hould be accepted by the Government.

'IT.o ;no ~~
~ 'I"i' ~

(.rfc\ll1) :

~~
~1 ~~~

7 '1fli lin:
We >i f<,(,q

~

~ ~ wr 'fT

:;IT,;;fi

1
~
~ f<f;W<f;l

ron

;;rnr I ;q;r ;;fi
~~ >i ful';f
i f<;rq orrli'ii, <i<f i f<'('1i ~
~ <f;T
~~ 1
~~~
~ 3-4
~
~ ~ irT f.f<!r.r
~ ;q;r ;;iT <{rcrT'!' ~
~~ Ii ~ ~ 'ilITl{[ iffi('T'I
crT ~
~ >i irm, 1fT ;;iT;« if
~ <'I''fr.fr
~ ~ 1fT fm;f If>':T <f;<::
~ <f;m'r ~~
;;;;- <it ~
I -;;fr
mQl'r
~ "<'I'11f -;;fr ~
~
~

1

~

~

m,

~

~

~

~ iii a1

~~ ~

'!'Tl1 ~ 'fir ~ ~ ;;rnrm I l1R
~ ~ ~ Ii 'liT{ iPrrfr t a1 ;;rr
'fT+ff ~
~ liT ;;rr 'l'T11r ~ ~

m

~

~ wr;;T ~

'fm'I'T ~

crr 'I1lft <f;"f'fr <ii f<;rq liT ;;nrr l{CfT >i
f<;rq 'liT{
~
~~ 1
~
~
f;;rom <'f1Trl <i f<;rq ~ I ~ f<;rli ~
srr>t;;T ~ fit; 7 Cf"t 'fiT orr «qll' WI ;rtrT ~
~ <rg<r l!111 ~ I ~ 1 'l'ci'r"lT ~ ~
f'fi <'I'11f ~ '1fT ~~ ~
~ ~

Patents Bil!

<r@"

!II"RT ~ 1
~ 111; ~

~

1i' Jfiiff
~~
flr.rT

~ ~ mq
'1fT ~ ;;r[lf I

~

~ ~ !I'<TT<'I" ~

~

~

1
fu1i <hm: ~~ ~ If ~
'flIT ~
~ f.;r<r.rT ~ "fT, "'3!1' !I'R ;fi<m \of fuqr ~ I ~
1
~ "'3OTlIT
~
~ fit; 5 nWc 'I1T
~
"'3'iI' <m
flr.r1fT 1<T ;;IT ~
~ "¥
"'fm ~ I llrf'l1'1 ~ 6'11 'I1T ~ ~
~ fit;
~ fl:r.r<ft ~ ~ ~ :it
<m ~ ~ ~ ~
~ <ft<r rn:wdr
~ if@" ~ ~ I ~ ~ oroR: 'it
~ ~
i", ~ rn:k 'it ~ ~
ffi'f

t .n

m

.n

.n

.rk<ir.r

m"C 'iff ~ ~

t,

~ ~

If

~~

~ 5 nWc iftf\" ~ I
~ i'T'I1 ftzf;( 1
1 ~ m'f ;;rm
'R"N ~ ~~ ~
ij;
~ rn:
;;qT".'T.rn <tt
~ if@" ~
~
~
5

<rofc ~

f,

mmGlli

fit;qr

'1fT mfu8' rn:

~ If>VfT ~ ito

rn: fur;f 'I1Bf ~ <iT
~
~ If "f'T ;;rTll1TT I ;;r;r"'3'if '11) \3"!1' If
'111{ 1!'fJ1liT iftf\" ~ ~ ~
fit; ~
:it 7 ~ '111 !l'Jfll" ~ IT!fT ~
~

fuIf 1 ~
~ ~ f'l1 7 ;f'i 'I1T
~ lfiJf ~ ~ '1fT ~ ~ I 0 'f'i ~
i;rr
~ I ~ 1 ~ ~ imf ~ 'it
'tifl«'I' ~
1
~
~
~
~
~ '1ft .rr'ffl ~ "'3'!1' ~ ;nrrll"T 'fT;;t
~

<iT ~ 'it'R"Rlfr

~~

~~

~ ;fi

fuq <\") ~

~ ~

~

~

~~

~

I

a1 m'f ;fi

~~
;;f1fT ~ ~ ~ ~ 1 ~ <m
~ qr
~
furl{ 'I1mtf, ~ l!lm: ~
'fT!I' ~ ~ ~1 ~ a-) ~
1fi1'1f.rlI1 <m. F;rif t <mr ~ ~ "'3'iI' <m ~
~~~~
1 ~
'R"T ~ WI'ifT ~ om !l'if I <f
a-'lft ~ ~
"'3'iI' <m
~
fit; ~ If "'3'if '1fT ~ ~ fi:r.:r !l"im I
~ fuq ~ ;fi ~ If 'flIT ~ ~ rn:

mm

Jl'rorr

~ ~ ~ fcr<m:
~
~~

1

om

~ Wit~1

.n

~ "'3'!1' rn:;r<f.nR: '11) ~ ~
~ I ;;IT '!ft1rcr ~
'1ft flIi'ffi' iff.
"'3'iI' rn: <'T'M '1fT ~ fi:r.:r;fr
~ 'R"lf'
~

~ ~

~ ~

~

~1
~ qFf W 'I1i[orr
'fif;flR: rn: ~ f'l1QT ;;rf

~~ ~ ~ y.,.

~ ~ I

W

'1fT ~

~ f'l1

~ Ilil!;'l1 wr':r.r ~

1
~~~

~

~

~

:it

iftf\"

~~
~ ~ ij;

~

1 ~~~
~~~ ~ ~ if

~~~

;ftlnf'"tIif ~ ~ ri'.
~

~

~

~

~ 3-4 ~ 'I1T !l'lfll" ~

Patents Bill

BHADRA 7. 1892 (SAKAl

-m- ~

~ '>QRT ~

~~~

-m- '¥ ij; ~ if

1~~~

ij;

~

fw'l'

'iqRf

~

if fw;i
~

~

~

~~

'fit 6lfr.r if ~ ~ 'fi1l!" 'fit 11~
~I
;;IT <'I"m ~ '1ft mr ~ ~ ~

~~
~
~ 1 ~
'R"h wf.r ~ 'I1T ~
~ 1 ~ I ~
f;;rit ~~
if ~ 'fit ~1 ~ ;;rr;>T

~
1

~

~

~
~ 'Rx 'I1T ftrm!I'<'I"T 'R"T'f
~~
~
1
~~
~
~ 'I1T ~~~ ~ I ;;r)!I'<mr
~ ~ ~ ~ "'3!1' 'I1T ~
~ ~~ ~ ~
~ flfi ~

vrnvr

~~~

~

~

...

~ ~

~

~

'I1T1fi!'fi1m
1 ~~
~
1~
1 ~
'!rl"lifT IfiT '<ih;r ~ 'R ~ 'RIfiT ili'c
me ~ -it, 'R"T'l <fl1 'it ~ ~
<fl1

*.

Patenu Bill

~ ItT]

~

~ it ~ ~ ~ ion ~ fit;
~
1ft ;r.rr tTlfT ~ ~ ~ U

~ it
~ it;

Patents Bill

AUGUST 29, 1970

;ntTh:'!ff llir 1ft

~ ~ ~

llir ~ ~ 1I'F1' ~
1
~~~1 ~
~~
~ l!iT ~ 1 ~ ~ ~ ~ mOT l!iTI!iT'!i't<'rTit;
~~
~

~ ~~ I ~ ~ ~
~~
~
~
~
~ ~~ ~
~
~ ~
~ ~ ~ ~ :orfct ~
;:r) ~~ ~
~ ~ :orR'!T ~ I

~

~~~
~

'1&

~ ~~~

1

~
~

W:e

iR ~ ~ I ~

~

~

~

~

~~~

I!ii

'1m'fTlfT tTlfT
~

~~
~

fof> mOT

~~~

'iii 11 'f'tiR: 9;rr:r 'iii

~ ~

~

~

~ ~ 'iii ~ ~
~ ~
~ 'lilliW!T
~~~I

v.rr

~

1!tR ~ ~ it ~

trei'C

f«r
~ :a'ij' '1ft
't;;ft'f['1l'T 1f"" ;;rm;;
~ fit;IfT-'fIfT

rif.c;n
~
~

~

~~

~

g{

~
I

~ ~ ~ ~~ l!iT
'I>'T ~~ ~ ~ I

ilk fuRlJ

~~ ~

~

~

~

~

;;r) ~ !!prftlli'l' llilll'ft ~

~ ~~
122 ~ 50
~

:a'if

~ 'fiffl

~ liW!T

~ ~

~ 1

l

it'

~~
~
~
29 ~ '1ft 100

lifG' ~~ 'lit
'f;fk<rr it
;:r) ~~~
it ;0« '1ft 'lftlRf ~~~ it 40
~~~ ~ :or;r flli 'f;fk<rr it if@'
~
~ 7 ~ it flr.r<fT ~
'PiT, ~ f<;tif fit; ift! ~ of!i'C fuR:lr
~ fif'ilicfT

~
~

~~ ~

~ ~~ ~ ~

it;

~1 ~

~ ~
~
f;r;:r 'I>'T ~~ ~ m'f ~ ~ :orr ~
~

~1

fu<:rfu<;rr

~
~1 ~~~~
~~~
~ ~ ~
~~~ ~~
~ ~ it ~
~ ~ It ~ it maim,
~~~

or@ 'Il't-;;r) ~
~ it;

~

89 'f'tiR: W:e ~ ~ it;

~

~~ ~ 1 ~
~
~
~ ~ ~ ~ ;o;:r lfi)

~~

~

~

ilm

~

:or<1'

~ ~

it, ;0« ~

~

~

lfi)

ij'ffi'j ~

iI(!'1OfT

~

I

I 9 1 1 ~ lfr;f\' iii' ffi

~ ~~ .gm

'fr, ~

ij'flA'

'fT

it;
llir

ift! ~

I

~ 1Ii"@

it

~
ij'q'lf

~

rn it, ~ m'<Trtr it; 'f['1l' ;:rT ~ 'iii
IiiTm

l[l'l'r "r%iT

'fr, ~

~

lliitiT it "fr.£ if; omr;"G',
~ '1ft
"fif<fT ~ 'friff'if 'fR if; omr;"G' 1ft ~~
llir lSR.::rT or@ gm I llit!f "f1<IT ~ f'l\'
~ ~ ll:m "r%iT, ~ "ifrii if;
f<'!'it ~
"r%iT I ;oqn;>fl;l
~
m'f "fr.f<f ~ "!lTd' ~ lfiT ~
~ f1r<;rr, ;;rT 'I>Rft if; ~ n
~ tTlfr? m ~
f1r<;rr ~
'I'm lfiT? m ~ ¥:IT
~ ~
~ . ~ q;ffif if;
~
~ ~
lfl1; ?
~
ifm ~ "fT
~
fit;Q; ~
fuQ; ;o;:r'liT ~ ~

v.rr

~

or@ <r#'Ii ~
;om ~ ~ ;;r)

IliBT

~ 'fh
~

~

1Rf . it

>t

~ ~

~~~
~
1

ij'1fT\'lf

ift! ~ ~~ ~
I ~

~ ~

~

;rit . mfof,
'to) ~

lifG' ifR'TTif<:VT
:orr;Rt ~ fi!;

;p:q; m'f

orTtr mflirU ~
wrft ~ ~1 1

~

~

I

;om

~

","@'

~ ~ ~

'1\') 'f'fOfT
'1\')

"liT

it 1ft

~
~

BHADRA 7, 1892 (SAKA)

Patents Bill

~~ ~

~

t ft;rQ;

m

ore<f ~ ~
I

q'if

~~

H

~ ~~
q;r;:: !!fr.l',!!fr.l' q;r;::

~

~~

~

1

We t fum!" 'liT ~ 1fT 'Ii<:

ltft ~

1ft

~ ~ ~

~ 'Iii ~ ;;rrU

'$1", ~ 'H ;;it
~
~
'flft 'flft ~ ~ ,.". ~ llIh: ~
'liT ~
'IiTffi ~
~ ~ 'IiTffi
~ ~ fmv:r t if Wt 'H 1fT, ~
m<f.f ~
f.!;!fT I ~ ~
~
~
",'CAT
~
'liW

m

~~

~

~

~

mr ~

~ ~

~

~ ifk

~ if;

~

~
I

~

~ ~ ~ ~ 1fT <rg<r
il"U;::nr if ~ ~

~1

~~
~
srrfW; ~ ~
m'f "IT;::
~
~
~~
~
~
~
~ ~~ W'I
~
it;:: t ft;rQ; 1t If["if ~ ~ f.!; ~
if ~ orWi 'iii" ~ q'if q;r;:: m;;r,
w.r q;r;:: q'if crr.rr ~ ir.rr ~ ~
fin;: 1ft 5 'fW<c ,.". ~
lfT'fiR

m;::

<rg<r ~ ~ ~

'Ii;:: ~ I

ltft m'f ~ <rr.f ~ ~

~~ ~
~

m;::

'fil'r 'Ii<:t ~ ~

~~~
~~

~

~

orr.rr ~ ~ <IT 'fillf ~ crr.rr <r@
~ I !A'IT;:: m'f -rffi ~ f.:rili.nrm ~

iffir

~ ~

~ ~

orrn

ru

t ~ if ~
~ ~ 1ft
~
~ mn't 'f11'fl1"il:G ~ ~ "I!'rofn:r

~

~ ~
~ I
~~~~1 ~
if; ~ 'H ~ ~

1fT

'IWIT ~

ffi'Iir;::

m'f

g;r;:: om: ~

qq;rr

Patents Bill
'Ii;:: ~

"fntm

~ ~

;;mft

t 1t

m;:: 1t ~
1

~

ilR

~ ~
'iii" ~

{'Ii m'f ~

~1

~

'lir
~~ ~

I

'liW

ntaon

SHR'I SAMAR GUHA
~
Sir, the late Pt. Nehru made a correct diagnosis when he said that the
malady in the drugs market would
be removed by removing patents in
regard to drugs and medicine· production. But, unfortunately, he did
not act up to it. On the contrary, Sir,
not only during the British rule, that
imperilistic Patents Act of 1911 was
tolerated,
but it also
continued
even after
we attained
freedom.
It i; also
regrettable that
eVen
though in the second and third Lok
Sabha, as also in the fourih
Lok
Sabha, this issue was raised,
they
have taken ']0 long to bring up this
measure, which
is vital for
the
country and this House.
Sir, I consider that this
Patents
Bill is not an incentive to any scientific genius Or scientific research work
but it is a disincentive to it. Sir, I
consider that all patents for food,
medicines, baby food,
and
drugs
should be totally abolished. As my
hon. friend, Shri Nambiar has already
stated, in Soviet
Russia, Italy and
Japan there have
not been
any
patents for food, baby food,
drug]
and medicines. In Japan, only after
the last World War they have introduced the Patents (Medicines)
Bill.
Justice N. Rajagopala Ayyanger
Committee's report said:"The Indian patents system
failed in its main purpose."

has

~~

The Committee also confirmed that the
foreigners have misused the Patent law
to block industrial progress in India.

~ !A'IT<:

It may be argued that if the patent
right is abolished, it may so happen
that production of drugs and medicines in this country may suffer or that

if.\" <rg<r

m
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the supply from foreign countries may
cease. This also is a very wrong concept. Both Russia and the USA have
ceased to have any trade and commerce relations with China but we find
that not only the East European but
also the West European countries are
having trade and commerce relations
with China and are supplying all the
drugs, medicines, ba·by food etc. to the
Chinese people. Therefore, even in
India if we totally abolish the right
for patents for drugs, medicines and
food articles, I think, there will be no
difficulty, because in this competitive
world there will be very many countries and companies who will vie with
one another to have quite a lot of profit in India.
The cost of drugs that is extorted
from our common people is Rs. 200
crores a year. It is almost a fantastic
figure. Drugs that are being used by
our common people require not more
than Rs. 50 crores for their manufacture. That means, a fantastic profit
of nearly 400 per cent, if not more, is
made by these companies
because
they have a patent right for making
those drugs.
Again, 87 or 90 per cent of the formulae of the patented drugs that are
being made in India have been discovered not in India but in the laboratories outside. They have only imported the patent right and are introducing those patented formulae for making drugs and medicines here.
I will repeat again that the real
incentive to our scientists to make an
advance in the technology of making
the drugs, medicines, baby foods etc.,
is to abolish the patent right for these
items.
The Minister himself said in the beginning that this Patent Bill has ,been
put forth in this House to allow the
inventors to enjoy the fruits of invention. This, I should say, is an absolutely incorrect assessment of the incentive for invention. In our country, as
in other countries also, who really are
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the inventors? They are the poor scientists in different laboratories and
research workshops. But what is their
condition either in the private sector
Or in the public sector? Let us first
take the private sector.
In many of the industries, where
they have their research laboratories,
the fact is that they engage some director for those laboratories who are
their own men. The research work
is being done by the poor young scientists. At the time of publishing the
result or of taking out a patent for
that, it goes not in the names of those
poor scientists but in the names of
thOSe'
~ When those formulae
are patented, what happens? Does
the benefit go to the director or to
the young scientist? No; it goes to
the industrialist or the manufacturer
of those drugs, medicines, baby food
or the so-called invention.
Even in the Government and University laboratories it is my experience
that there are many scientists, who
guide the research worker, who do
not even touch a test tube but at the
time of publishing the results they
put their names first, as if those research works had been guided by those
professors. It goes in their names in
collaboration with so-and"so. Those
young scientists who really do the research work and invent something, do
not get the benefit of their real invention.
The real incentive is
law but the expansion
free and unhindered
by ,young scientists in

not the patent
of facilities for
research work
our country.

15 hrs.

My hon. friend, Prof. H. N. Mukerjee, has already said that we have a
large number of national laboratories
in the country. Many Departments
have got laboratories. The Ministry
of Petroleum and Chemicals, the MiDitry of Food and Agriculture, the Ministry of Health and other Departments
have a number of laboratories. If proper facilities are given to the young
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scientists, and all form of help, the
money, etc. required for
research
work is given to them, that will really
give them incentive. If they really do
good research work, invent something,
an increase in salary. promotion and
other benefits should be given to them,
the honour can be conferred upon
them. The most important incentive
required is the expansion of free, unhindred, research facilities. That is
the only real incentive for the young
scientists for developing, I should say,
not only science but also inventing
new drugs, new formulae in drugs and
medicines, baby foods. etc. Therefore,
the real concept of giving incentives
to the scientists for making new inventions is not the whole purpose of the
patent law. I would challenge the
very concept of the inventives given to
the young scientists. This is not really an incentive. The freedom and
the initiative of the young scientists
for developing research are being
restricted by these so-called patent
laws because they deprive them of
real fred am and incenlive.
What is this patent law? It is nothing but a sanction given to those exploiters of monopoly in drug production, of monopoly in drug trade and
of monopoly in having unlimited
profits and making
even
substandard drugs. It is not that India
is going to suffer on any account by
abolishing patents. Many countries
have abolished the patent law. Even
U.S.A. and other countries, when they
occupied Germany after the War, immediately abolished the patent law
to get formulae from the Germans. It
is not that India only is doing something extraordinary or radical. Many
countries haVe abolished the patent
law. There is no patent law in many
countries. That is the real incentive
to the scientists for invention of new
formulae in drugs, etc.
Certainly, the word "wrase" is more
tolerable than the word "worst".
I
would say, this Bill for me is of that
category. But yet, for that reason,
I SLlpport it with a few suggestions of
mine. The duration of the
patent
right should be slashed down to 5

years. The percentage assured for
the royalty should be slashed down
to 2 per cent at ex-factory sale price.
About 87 per cent of the drug manufacturers operating in India are foreigners. If any benefit in regard to patent
rights is to be given, let it be given
to Indian manufacturers. You abolish
all patent rights for foreign manufacturers. In this competitive world,
their competition of jealousy, their
competition of greed, will bring them
to India. even seeking lesser amount
of profits. There will be no difliculty
in getting foreign manufacturers into
Indian market even if you abolish the
patent law for them.
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SHRI TENNETI VISWANATHAM
(Visakkhapatnam): I welcome this
Dill though not the way in which it
has been brought before this House on
this occasion. I trust neither the Government nor the Opposition will make
t'lis method a precedent for future
o:casions because it will out at the
root of procedure and the procedure
is the very life of democracy in parliamentary life.
I welcome this Bill because it has
got some better features than the pro.visions of Indian Patents and Design
Act although all the provisions are
not as good as they should have been.
I agree with all the friends who
have spoken about patent rights regarding life-saving drugs and foods
which are necessary for babies, children, nursing mothers, sick people and
convalescents. I agree with them that
there should be no patent at all with
regard to these articles.
With regard to foreigners we should
not give any patent rights to them in
our country. In fact the whole song
of exploitation is being sung because
these foreigners have
exploited us
having these patent rights.
A patent. by itself, is not such a
bad thing as people think. A Patent
right makes people to put in some
efforts towards invention. One man's
patent does not prevent another man
from putting in effort to make other
inventions. My hon. friend was talking about Coca Cola. It does not
prevent anybody else from inventing
some other coffee cola which will
have a better market.
SOME HON. MEMBERS:
dhir Cola.

Or Ran-

SHRI TENNETI VISWANATHAM :
As I said patent by themselves are not
bad but with regard to food materials
and life-saving drugs there should not
be any patent. Whether it induces the
scientists to make further inventions
or not, it is important for society that
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[Shri Tenm>ti Viswanathaml
anybody who' has made any life-saving drug should not get any particular
right over it and it should be made
available to the society. It is a humanitarian right of society to have it.
The C'9.se stands on a different footing with regard to the industrial and
manufacturing inventions.
15.15 hrs.
[SHRI

K.

N. TIWARY

in the ChaiT.]

Sir, in this world everybody wants
to get some reward for his labour.
Everybody wants to get something out
of his efforts. If a man has invented
something by which a machinery functions better, produces better and gives
~ results for mankind, there is nOthing wrong for him in expecting some
reward out of it. It protected the
consumer against spurious products.
The patent is not always intended
only to help the inventor. It help] the
consumer, it helps the purchaser, to
see that the right thing is purchased.
Therefore, these patents by themselves are not as bad as we are made
to believe, as it is argued. The fact
is, the people who have taken patents
of such mE,dicines and life-saving
drugs have exploited us. Therefore
a big confusion has arisen with regard
to such patents
My submis.;ion is this: We welcome
this Bill. With regard to provisions
relating to life-saving drugs,
there
are some amendments. I would request the Minister to accept one of
them. There are 3 or 4 such amendments. Out of them, whichever is
more acceptable to him, he can accept,
rather than forging us to call a division at this late hour.
Once the Bill has been brought forward, in whatever way, we all want
that it should be passed. When a child
is born, in whatever way it may be we
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want the child to be saved.
port the Bill.

We sup-
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THE MIIDSTER OF INDUSTRIAL
DEVELOPMENT AND INTERNAL
TRADE (SHRI DINESH SINGH) :
Mr. Chairman, Sir, I am most erate-
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ful to the hon. Members for the support they have given to us in this
Bill that we have brought before the
House.
As I mentioned in the very begin_
ning, this is going to be a landmark
not only in the industrial development
of our own country but also something which may form the basis of
technology for other developing C()untries also
Now, I shall take up some of the
points that have been made by the
hon. Members. There was an expression of an idea by some hon.
Members that the patents should be
abolished altogether. The hon. MembeL', Shri Shiva Chandra Jha said that
there were no patents in the Soviet
Union, Japan, Italy and Argentina.
I am afraid the hon. Member is totally
unaware of the fact that these countries have, Mr. Chairman, patents and
in fact, our Patents Bill which is before the House, if passed, will be far
more progressive than the patents
that exist in any of these countries
including the Soviet Union.
Then there was a suggestion made
by some hon. Members that no patents
should exist in food, drugs and chemicals. There is now such an arrange_
ment in Italy where there are no
patents in food and drugs. I believe
there also they are thinking in terms
of re-introduing patents in these
items because it leads to certain
complications of manufacture of certain spurious drugs and others. There_
fore, although this experiment has
been tried, it has not been very suc_
cessful and it would, therefore, not
be the time for us to try this experiment. In fact what We have to do
and what we are attempting is that
we are taking up this matter constantly in the United Nations and other
forums that the transfer of technology
from the developed countries to the
developing countries should be made
at the cheapest possible rate and if
we succeed in that, that will be
a
far more effective assistance to us in
our industrial development than try_
ing to isolate ourselves from the main.

Plltents Bill

BHADRA 7, 1892 (SAKA)

stream of development that has taken
place and is continuing in other parts
of the world.
As 'I mentioned in my opening remarks, as a member of the community
of nations, we cannot have an altogether different seLup here because
then we may bring about a certain
measure of discrimination for our_
selves. This applies also to the idea
that was suggested by some han.
Member that we should have patents
only for the Indian nationals-Indian
citizens-and not for foreigners. Such
discrimination may again creat varL
ous complications for us and I would
therefore beg of the han. Members
to support us in the BilI that we have
brought and I can assure them that
this Bill will bring out the idea we
have in mind, that is. an accelerated
rate of gro.wth and transfer of techno_
logy and wII prevent exploitation to
the extent it is possible for any nationa,] Government to do within its own
sovereignty.
Then some han. members raised
the question of royalty and said that
the 5 per cent provided is too high.
That we have provided 5 per cent
doe. not mran that 5 per cent will
be given. The royalty will be whatever is thought fit. may be 1/2 per
cent, one per cent, 2 per cent.
But we haw provider! a ceiling. Why
we have provided a ceiling which is
higher than the average which will
come is that at times when a new
drug is developed, it is rather expensive. Take the CRse of a drug for
concer or 'omething like that.
We
would not like our people to be
d.-nied this advantage as soon as it
comes out anywhere in the world.
Hence we have provided a
higher
ceiling whiCh will not be reached in
normal cases. but we would not like
to deny our people the latest develop·
ments or inventions in the world.
However, if hon. members feel that
the 5 per cent is too high, we can
take it up for consideration when we
come to the relevant clause.
The duration of patents was another
point raised, Look at the position.
I have here a list of countries which
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have patents. In a large number of
them the periods are around 15, 16
and 20 years-fairly long periods. In
our case, we have had 16 years which
we are bringing down to 14 in ordL
nary cases and 7 in the case of food
and drugs. Seven years is not a very
long time, not too high a price to
pay to be able to get the latest medicines for our people, and even so we
have inr orporated in the Bill a clause
to the effect that where excessive
prices are charged, Government would
be in a position to make direct imports for its own use and also for the
use of hospitals and other institutions
the latest medicines at whatever prices
they are sold. So adequate precau.
tions have been taken to see that
there is no undue exploitation, and
the duration of 7 years provided frum
the time that the full application
comes with all details ;s really not
too long. I suggest we do not change
this provision whiCh has been
the
result of discussion in the Joint Com_
mittee, and has been more or less
agreed to.
Shri Dandeker made a rather strong
criticism of the Bill. First of all, I
would like to sympathise with him
that he has missed his week-end.
It was not exactly on our account
this happened. but friends who sit
around him felt that the Bill should
be taken up today. We only went
along, and gladly so; not that we were
not anxious. we were most anxious
to get Up Bill through as soOn as possible. But I would not have liked to
contdbute to the ruining of his ~
end. Perhaps this wa.s the reason
why he himself was rather confused
and wanted to transfer the confusion
on to us. He took certain objections
to what r had mentioned in my open_
ing remarks as the historical developments of the concept of patents.
na.mely that two points of view had
to be reconciled, one that the patent
developed by an individual Or group
of individuals was their private property, and another that it shuuld be
mad" availa.ble to others and for that
a certain amount of protection would
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be provided. I do not know if he
has any particular objection to hiS_
tory as such, but otherwise these
are historical facts and this is still
the concept.
He kept on emphasising all the time
the tremendous expenditure involved.
If you would care to glance through
his speech when it comes in print,
you will see that he has devoted 3. lot
of attent;on to the money part of it.
Unless something belongs to some
one, where does the question of
money come in? Obviously,
the
question is that it belongs to an individual Or a group, and. therefore, he
would like to keep it to himself ana.
that nobody else should make use of
it. Otherwise, what is private pro_
perty? The point here is not what it
is or what it is not, but what should
be done about it. I am not quarreL
ing whether it is private property or
not. I would not like it to be private property at all, but the point is
what we should do with it, and the
measure is the regulation that we
propooe in this regard.
He emphasised the tremendous ex_
penditure that goes into research and
development and I thought that he
would be really interested in the
subject. Because he said he was at
one time on some Select Committee
a number of years ago and had taken
some interest, I thought he might be
able to tell me how much the foreign
companies, about whose expenditure
in research and development he was
very concerned, do spend on research
and developmen. in this country.
Apart from one centre that has been
started, I do not think there is
~
other centre. Therefore, where IS
this large amount of money being
spent on research and
~
in India for which he would WISh
these companies to be compensated?
Do We want the entire research and
development to be compensate? b'y
their profits in India? OtherwISe, If
he is talking about research and
development in USA or UK or the
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Federal Republic of Germany or any
other country, obviously the question
will be of getting the profits from a
large number of countries. Why
should all this be directed towards
India that India must pay for all this
~ ~ and development when there
is practically no research and development by these companies in India?
Shri Mukerjee read out from the
article that appeared in the Times of
India. I wish he had read out a little
more in order that it might have
given the House a better idea. with
his permission, I might read out a little
more than what he did. It says:
"Several giant companies including American Cyanamide, ~
Merck:, Weyath, ....
-and something else which is apparently rubbed out from the copy I
have-" ... and Upjohn were charged
with selling antibiotics and other
medicines to developing countries
at rates ranging from 300 to
11,364 per cent of European competitive prices of the S'8lIIe product
or its Allopathic equivalent."
I did not hear Shri Dandekar raise
any concern a bout this.
SHRI N. DANDEKER: I said you
should control the prices in other
ways. I said there were hundreds of
ways of stopping imports. I am being
misquoted.
SHRI DINESH SINGH: He would
like us to stop imports, he would like
our people to be denied these medicines, but he would not like us to
control them in the manner in which
we can get them at fair prices. He
talked about our thinking as absurd.
I do not know if I can find a stronger
word to describe his thinking.
It is totally out of date and beyond
description that I can think of.

SHRI TENNETI VISWANATHAM:
He is only asking which is the section
which is controlling them?
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SHRI DINESH SINGH: The section
that covers royalty and the period of
manufacture, enabling us to manufacture in this country. The question of
price as such comes in from the manufacture. You can say that you will
not allow so much higher than a particular price to be paid. If they do not
bring the medicine in, how do you control it? That is where the Bill provides for the Government's right to
import it if they so desire. That is
why we have had two aspects. We
can bring them in at fair prices and
distribute them and at the same time
we can go into manufacture ourselves.
He also raised the question why we
had brought in pesticides and not confined ourselves to medicines only.
He was kind enough to say that if it
were confined to food, medicines and
drugs he was willing to go along a
certain way but asked: why pesticides
and others? Here is a country, terribly short in food supply and wanting
to usher in the green revolution to
feed our people. Here are new drugs
that have come in for enabling production to be raised in the field. There
are also its impacts. It is discovered
that pestiCides, some of them, have
even harmfUl effect. Therefore, it is
a question of looking at the total
health hazard as welt as productivity
of essential items. We must feed our
people and provide them with better
food; otherwise We shall be needing
more medicines because the body physically will be weak. In modern
times you cannot differentiate between
medicine that a human being needs
directly and the food that is coming to
him as a result of agricultural production operation where pesticides
may be used. This has to be viewed
as a whole. It is part of human
health and welfare. He himself has
said that he is willing to go a long
way and I think he would allow this
Bill to be passed.
He mentioned the licensing rights
as if it was harmful and dangerous.
What have we done? The manufacturer in this country would be entitled
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to work the process patent three years
after the date of sealing at reasonable royalties to be paid. I fail to
understand what his objection is. It
does not prevent them from making
their own medicines. If he can make
it better and cheaper, there will be
consumer preference for that. But in
a developing country when we are
asking for non-reciprocal, non-discriminatory preferences in the markets
of the developed countries. should we
not in our own country be able to produce medicines and drugs for which
the process has been patented even
after paying due royalty? I am most
amazed that there should be some
objection. We are not taking away
~ from somebody. We are
paying due royalty to which the firm
is eligible. I hope hon. Member Shri
Dandeker will appreciate that we haVe
not brought forward this Bill without
due consideration. Much thought has
gone into it not only on the part of the
Government but on the part of the
hon. Members of this House and the
other House and they spent quite
sometime in the Joint Committee of
which he himself was once a Member .. (An Hon. Member: No,
no).
Anyway for some period the hon.
Member took some interest and I wish
he had taken more interest on this
occasion also.

Only one more point. Shri Mukerjee highlighted the point about research in our national laboratories.
Now, we have had in this House discussion on our national la.boratories.
AlSo there are documents available
in the Library and elsewhere to give
the whole range of research that is
taking place in the national laboratories. In the short time that you
have been kind enough tu place at
my disposal it would not be possible
to give an account of the work being
done in the laboratories. But I would
say this that so far as national laboratories are concerned they are working not to produce patents so much as
to give an opportunity in a developing country like ours to people who
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do not have On their own much research opportunities to get together,
to try to keep abreast with modern
technology and also to take up prob~
that are entrusted to them by
certain industries and try to solve
them in keeping with scientific development and technology. I appreciate
the point that was behind this that
it costs a lot of money to bring forward a new drug or a new medicine
but when you look at the picture of
what they take back from the public
I do not think they would have any
claim in any civilised country to
exist in the manner in which they
exist today.
Some hon. Members had suggested
that we might consider acquiring
some of these patents. We could have
done that but we would have to pay
compensation. Now that we have
brought in this provision of licence of
right, compulsory lieence and Government'. own powers to manufacture
items when it considers necessary I
do not think it is worthwhile going into the question of acquiring patents
and paying royalty. Over a period of
time theSe patents would be available
to public to manufacture as they wish.
Then there was the question suggested bv Mr. Varma-he was rather
keen- that medicines which were
advertised for making people strong
should reallv make people strong.
Now, I do ~ know which particular
medicine he has in mind or he has
tried or not but there is, I believe,
Drugs and Cosmetics and Prevention
of Food
1 ~
Act which is
administered by the Drug Controller
ar:d false trade
~
is prohibited. If he has any particular medicine in mind and brings it to the
notice of the Drug Controller, I am
sure. he will give his attention to it.
[MR.

DEPUTY_SPEAKER
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With these words. Mr. Deputy Speaker, Sir, I conclude this stage (If discussion.
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MR. DEPUTY-SPEAKER: The question is:
"That the Bill to amend and
consolidate the law relating to
patents. as reported by the Joint
Committee, be taken into consideration."

The motion was adopted.
MR. DEPUTY-SPEAKER: Now we
take up c'lause-by-clause considemtion. The question is:
"That clause 2 stand part of the
Bill."

The motion was adopted
Clause 2 was added to the Bi!!,
Clauses 3 and 4 were added to the Bill.
MR. DEPUTY -SPEAKER: We now
take clause 5.
Clause 5.- (Inventions

where only
methods or proce,ses of manufaet"re
patentable)
SHRI BENI SHANKER SHARMA:

move:

Page 5, for lines 27 to 29, substitute "no patent shall be granted." (47),
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~ ~
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SHRI DINESH SINGH: I only wish
to say that I appreciate the point
that the hon. Member has made but
it would not be droirable for ~ to
remove the patents on processes and
methods because, as I
mentioned
arIier, We shall have certain difficulties. But so far as the suootances
are concerned, there is no patent for
them. So, I do not accept the amendment.
MR. DEPUTY -SPEAKER: I shall
put the amendment to the vote.

Amendment No. 47 was put and
negatiVed.
MR. DEPUTY-SPEAKER:
question is:
"That clause 5 8tand
the Bill."

The

part of

The motion was adopted.
CLause 5 was added to the Bin.
MR. DEPUTY -SPEAKER:
Clause
6. Amendment Nos. 38 and 37.
Shri Kanwar Lal GUpta is not
present. So, I shall put the clause -to
the vote. The question is:
''That clause 6 stand
the Bill."
The motion

Wa$

part of

ado¢ecl.

CLause 6 was added to the Bin.
Clauses 7 and 8 were added to the

Bill.
MR. DEPUTY-SPEAKER:
Clause
9. Amendment No. 19. Shri Jha is not
present. I shall put the clause to the
vote.
The question is:
"That cIa use 9 stand part of the

Bill".
The motion was adopted.
CLause 9 was added to the Bill.

Clauses 10 llnd 11 were added to

the BiR.

2136 (Ai) LS--4.

(SAKA)
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MR. DEPUTY-SPEAKER:
12. Mr. Jha is n')t there.

Clause

5HRI NAMBIAR:
If
you can
permit me, I can move an amendment now, orally.
MR. DEPUTY-SPEAKER: No, no.
SHRI NAMBIAR:
Instead
of
"eighteen months" it 'should be "nine
months".

MR. DEPUTY-SPEAKER: No, no.
I shall put the clause to the vote.
The quetsion is:
''That clause 12 stand part of the
Bill."
The motion was adopted.

Clause 12 was

~ to the Bill.

Clauses 13 to 47 were adde4 to the Bill.
New Clause 47A
MR. DEPUTY-SPEAKER: Amendment No.1 for new clause 47A.
SHRI N. l>ANDEKER:
move:
Page 25,-

I

beg

to

after line 3D, insert"47A. (1). The powers of the
Government to import or make
use of, by or on its own behalf,
any machine, apparatus or other
article in respect or- which a
patent has been granted or any
article made by using a process
in respect of which a patent has
been granted under sub-section
(1) of section 47, sh!lll be exercisea only for non-commercia)
and charitable p,!Ul)OSes, and in
the event of widespread calamity
such as floods, epidemics, famine,
drought aDd other like causes.
(2) The Powers
of the Government to use any process by or
on its behalf merely for its own
purposes, under sub-section (2)
of section 47, shall be exercised
only for non-eommercial an4
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charitable purposes and in the
event of widespread calamity
such as floods, epidemics, famine,
drought and other like causes.
(3) The powers of the Government under sub-section (4) of
section 47, shall be exercised
only fOr non-commercial and
charitable purposes and in the
event of widespread calamity
such as floods, epidemics, famine,
drought and other like causes.
(4) The importation of any
machine, apparatus or other
article, or the use of any process
to make any article under subsection (1) of section 47; the use
of any process under sub-section
(2) and the importation of any
medicine or drug under subsection (4) of section 47,
shall
be made upon such terms as may
be agreed upon either before or
after the importation or use between the Central Government or
any such person who is authorised under sub-sections (1), (2)
and (4) of section 47 and
the
patentee, or as may, in default
of agreement, be determined
by the High Court on a reference
under section 103." (1)
The object of this amendment
is
quite simple. It has two objects. The
first is to make it clear that the right
of the
Government under
subclauses (1), (2), and (3) of clame
47 should be exercised only for noncommercial and charitable purposes
and in the event of widespread calamities such as
flood"
epidemics,
famine, drought
and other
like
causes, Government's right under
these sub-clauses Ghould not extend
to the commercial use of these things.
Sub-clause (4) of the new
clause
47 A is to make it clear that some
payment mmt be made by Government for this.
It m'v be either by
agreement between, the Government
and the patentee or in default of the
agreement, it may be determined by
the High Court. I hope these things
are SO obviously necessary that the
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Minister will be pleased to accept
this new clause 47A.
SHRI DINESH SINGH: I have already explained in detail to the House
the reasons why we have reserved
this position for Government. So far
as import of medicines etc., and their
manufacture for the use of Government only is concerned, we have not
provided for any royalty. So far as
commercial use is concerned, we
have said that royalty will be paid
for that. Therefore, the hon
members objection is really met by this
that royalty will be paid if Government feels that there is to be utilisation of these thing3 for any commercial purpose. But when it is a
question of import or its manufacture
for the Government in public interest,
it will not be right that we get into
this position of payment of royalty
because there are
certan
articles
which may be of absolute necessity
for the well being of our people and
it would not be right to tie down the
hands of Gove·rnment in this respect.
This applies to certain essential sectors such as food,
medicines,
etc.
Therefore, it will not be a question
of Government misusing this power
but really using it in national interest. I regret very much that it will
not be possible for us to accept the
amendment.
MR. DEPUTY SPEAKER: I will
now put Amendment No. 1 to the
House.
Amendment No.
was put and
negatived.

Clause 48-(Rights of patentees.)

MR. DEPUTY SPEAKER: There
is an amendment by Mr. Masani and
others.
SHRI N. DANDEKER:
Anything
in the !'arne of Mr. Masani, I have
been au:" orised by the Speaker to
move.
DEPUTY-SrEAKER:
your
MR.
name also is there.
16 hrs.
SHRI N. DANDEKER:
Then
I
would request you to call my name
instead of others..
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Sir, I beg to move:
Page 25, line 43,add at the end"and of using or selling in India
articles or
substances made by
such method or process and
of
authorising others so to do". (2).
Sir, in order to explain this amendment, I ought to read sub-clause
2(a) of Clause 48, which is a very
simlPle
one:
·'Sutbject
to the
other provisions contained in this Act
and the conditions specified in section
47, a patent granted after the commencement of this Act shall confer
upon the patentee-(a) where the patent is for an
article or substance, the exclusive
right
by himself, his agent or
licensees to make, use, exercise,
seli or distribute such article, or
substance in India ...... "

Patent. Bin

SHRI NAMBIAR:
Sir, I beg to
move:Page 25,Omit lines 31 to 34. (28)
Sir, my amendment is quite opposite to the
amendment of
Mr.
Dandeker. In fact, the hon, Minister
tries to be in the middle of that.
I
think he should not.
Sir, my amendment is this. If you
read Clause 48 (1) then you
wi11
understand my amendment:
·'Su.lt,iect to ,the o,her pI,rovisions contained in this Act, a
patent granted before the commencement of this
Act, shall
confer on the patentee the exclusive right by himself, his agents
or licenses to make, use,
exercise, sell or distribute the invention in Inda."

there
and, may I add, whatever is
under the sun. And, Sir, then emes
the second part of it-sub--clause
(2) :

Now, sub-clause
(b) is,
unfortunately,
I
think,
incomplete,
because it says, "where a patent is for
a method or process of manufacturing an article or substance, the exclusive right by himself, his agents
or licensees to use or exercise
the
method or process in India".
Now,
one does not exercise these things for
the sake of his health. He does
so
for the· sake of using or seliing in
India, article or substances made by
such methods or processes and
authorising
others to do so.
At
present, the clause! mer'ely
allows
this gentleman, the patentee, to use
or exercise a method, but not to seli
products made as a result of using or
exercising the process. The amendment that I have moved enables
a
person to do that, viz. using or selling
any articles or substances made by a
certain method or process and authorising others so to do.

Therefore, Sir, in India, after the
enactment of
this legislation there
will be two patent rights: one· section
who had the patents already granted
under the 1911 Act, will have their
period extended beyond the
scope
of the new patentees who are coming
under the new Act.
Those patents
that are already granted would continue up to the extreme end of the
term. 'We have no right, this Parliament has no right to limit it' is the
point from the legal side. Therefore,
this whole clause is made out in consonance with the
so-called
legal
opinion. Sir, there I differ.

I hope, this at least the Minister will
accept ,because it makes the meaning
clear.

My point is this. When the property right can be limited, or circums:ribed by giving appropriate compensation-if that is possible-then why

Subject to the other provisions contained in this Act and
the conditions specified in section
47, a patent
granted after the
commencement of this Act shall
confer upon the
patentee" the
following rights ....
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not have it restricted to a periOd of
seven years or whatever you
are
prescribing under this clause? Why
should those persons who had got the
right earlier have the advantage or
a special
privilege of
getting the
whole period extended up to
the
term? This is my point. Therefore, to
say that if we restrict that then the
court will intervene, is wrong.
Even the Attorney-General's opinion was sought. I know under what
circumstances
this
opmlOn
was
sought. I need not go into those details; it may not look nice at this time
to go into them. But the point wasI argued that point even in the Joint
Committee- that if Parliament has
the right to limit one's
property
rights and give compensation, that is
applicable to both. How can it
not
be done? What is the logic and the
argument?
This point can be canvassed very
well in the
court.
Instead of that, under the plea that
the court may undo this, to give a
particular right is a wrong argument.
Therefore I want this portion to be
deleted. Put them on par. Those who
already have patent rights and those
to whom the patent right is going to
accure hereafter under the new law
must be put on par; or else there is a
danger of
discrimination and the
court may come down upon it.
That
is exactly what Shri Masani and other
friends say, namely, that there
is
discrimination. In that discrimination
the whole clause 48 may get struck
down with the result that he whole
thing' will become infructions.
Let
us not give room to the court to come
QOWn upon us and do away with the
entire clause 48. Therefore, my"-suggestion is, accept my amendment,
delete these four lines and put all
on par.
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"Subject to the other provisions
contained in this Act, a patent
granted before the commencement of this Act, shall 'confer on
the patentee the exclusive right
.by himself, his agents or licensees
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to make, use, exercise, sell or
distribution
the invention
in
India for a period not exceedng
five years."
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I beg to move:
Page 25, Ine 34,-

add at the end"for a period
five yelU1I"(48).

not

exceeding

SHRI HIMATSINGKA (Godda): I
cannot follow the amendment suggested by Shri Nambiar. Sub-clause
( 1) refers to patents granted ·before
the commencement of 'this Act and
the other ~
refers to patents
granted after this Act commences.
If these four lines are deleted, there
will be no
reference
to patents
granted under the
previous
Act.
them?
'l'hen, what will happen to
They will perhaps continue as they
are and have the same right. I do
not think the position will improve
i1 these four lines are removed.
SHRI NAMBIAR: They will come

on par.

SHRI HIMATSINGKA: But they
at all; clauses 87,
88 and others do no\
~ to patents
granted tmqer the old Act,. as appears from "the definition of patents.
The definition of "patent'" is there in
clause 2 (m) QD P. a of tile Bill and
claU&es 53, 87 and 88 do not refer to
patents. Therefore, ~ wsitioD will
not
~
in anY way.
will not be affected

SHRI DINESH SINGH: Taking up
Ute point made by the hon. Member,
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Shri Dandeker, this matter was really taken up in the Joint Committee.
The amendment is for vesting patentee with exclusive right of selling
articles or substances made by the
method or process. Clause 5
allows
only claims of method or process in
the field of food, drugs, medicines
and chemicals. The Joint Committee,
therefore, deleted these rights following amendment to clause 5, that is,
allowing patents only for process of
manufacture and not fOr product in
any form. The process of patent could
merely confer right of using the process for the manufacture of
article,
nat an exclusive· right for
the sale
of the product. It is in this line that
clause 48(b) stands and it would not
be possible for US to accept the amendlIlent that he has proposed.
.
Now, the point made by the han.
Member, Shri Nambiar, was the one
to which I had referred earlier, that
is, the question of taking Gver some
.of theSe patents and running the risk
of paying compensation. In fact, that
will not be commensurate with the
money that would have been spent.
They
~ gradualiy corning to an end_"
eveB under the old Act and then it ,.
will be possible for the people to take
them on. As the han. Member know,
there is also clause 64 ..... .
SHRI NAMBIAR: Clause 48
is
about those patents which are granted
under the old Act. The duration will
soon expire. What I say is that we
need not take them over. The time
will expire according to the new law
IlIld dien it will become open to anybody to take it.
There is no question of paying compensation.
SHRI DINi:$H SINGH: I understand the point that it should be
~
under the provia,ions Of the
new law. But it was felt that there
may be a risk of paying compensation because of certain anangement
that had been made
here.
The
hon. ¥ember. ~ Ben!
Shankar
Sharma, mentioned that when we are
thinking of removing certain other
privileges, these p:rivileges could also
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"That claUSe 48

be removed. But I say they
are
coming to an end by themselves. It
was, therefore, felt that it would not
be worthwhile disturbing the position
at this stage.
SHRI BENI SHANKAR SHARMA:
After 5 years, they may be placed at
par with others.
SHRI DINESH SINGH: TheSe are
coming to an end.
Therefore, it is
not really
worthwhile
tampering
with them at this stage.
Therefore,
the suggestion that he has made is
quite right. Let us keep in between
the two suggestions that have been
made and let the position remains it
is.
SHRI NAMBIAR: What about the
danger of discrimination?
SHRI DINESH SINGH: There . is
no danger of discrimination.
SHRI NAMBIAR:
Under
the
Patent law, there are two types of
patentees. That will be a discrimination.
SHRt· BENI SHANKAR SHARMA:
What is the maximum period in the
case of any patentee who will be enjOiying the rights under the old Act?
SHRI DINESH SINGH: They used
16 years. But it depends on a
particular patent when it Willi granled.

'·0 get

SHRI TENNETI VISWANATHAN:
Suppose it was given last year?

MR. DEPUTY SPEAKER: Now I
put amendments No.2, 28 and 48 to
. the vote of the House.

Amendments Nos. 2, 28, and 48 were
put and negatived.
MR. DEPUTY-SPEAKER
question is:
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The motion was adopted.
Clause 48 was added to the Bill.
Clauses 49 to 52 were added to the
Bill.
Clause 53-(Tenn aJ patent.)
MR. DEPUTY-SPEAKER: Clause
53. There is a plethora of amendments.
The Amendment Nos. 3, 4, 21, 22, 44
and 55 are being moved.
SHRI N.
move:

DANDEKAR:

Page 28, line 11,for "seven" substitute

beg to

"ten" (3).

Page .28, line 11,after "of the" insert"sealing of the" (4)
SHRt SHIVA CHANDRA JHA: t
beg to move:
Page 28, line 11,~
"seveIl" subRi.:Pu.te
~
(21) .
Page 28, line 12,-

for "seven" substitute "five"
(22) .
SHRI NAMBIAR: I beg to move:
Page 28, line 11,for "seven years from the date
of the patent"

SUbstitute-

''five years from the date of sealing of patent or eight years from
the date of filing of complete
specification or whichever period
is shorter" (44).
SHRI BEN! SHANKER SHARMA:
I beg to move:
Page 28, line 12,for
'fourteen"
substitute

"seven" (52).

MR. DEPUTY-SPEAKER:
Mr.
Somani.
SHRI RANDHIR SINGH (Rohtak):
What about my amendment?
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was then the Drugs Controller of the
Government of India.
They themselves said that there is considerable
MR. DEPUTY -SPEAKER:
I am
time lag between the date of applicainformed by the Table Office that it
tion for the grant of a patent for a
was received late. It was time-bardrug and the date of its actual comred.
mercial exploitation. I have described the time-lag. And these are the
SHRI RANDHIR SINGH: Then,
views that have been upheld by the
move a verbal amendment, Sir.
highest authority of the land under
this Government's jurisdiction.
And
MR. DEPUTY-SPEAKER:
It was
not only that. A Group of the Select
received after 1.30 P.M. today.
Committee visited the plant of the
Hindustan Antibiotics which is again
another Government company. They
SHRI N. K. SOMANI:' He should
were clearly informed that it. took that
know about it. Mr. Deputy-Speaker,
. company at Pimpri about 8 years time
Sir, as far as this particular clause is
troin the date of discovery 'of their new
concerned, I would like to bring it to
anti-biotic, Hymacin, upto the stage
the notice of the hon. Minister, since
of .pilot plant for a commercial exploihe is also new to this job, that oritation. The Minister must know that
ginally when this was being discussed
after the pilot plant for a commercial
in the Select Committee, the Governexploitation there is a further time
ment itself, and I would like him to
lag. It took 8 years just in this parti_
support this. fact, came forward with
CUlar process, a fact supported by their
an amendlIR!nt that ten years would be
own company and supported by their
provided for as far as the duration of
OWn officers. I, therefore, do not see
a patent is concerned. This was the
what was the reason which impelled
provision at that particular stage, and
this Government to change their own
later on it transpired during the subproposal from 10 years to 7 years.
sequent discussion of the Select Committee that it was reduced to seven
Let us have it look at it and how it
years. Now, the first point that was
is particularly operating in terms of
also made by Mr. Dandeker in the
tenure in various other countries with
morning was this that out of this limisome of which the hon. Minister' -1.
ted period of seven years, the initial
quite familiar. Except two countries,
period of two years is taken to depoLibya and UAR, most other countries
sit this particular patent with the
-we have a list of 81 countries where
Controller's office and for various forthe patent law is now in administramalities and for the confirmation and
tion-all provide a period of between
sealing of this.
And, therefOre, in
15 to 20 years. This list which allows
effect, what a particular applicant .-gets
15 to 20 years includes developing
is only five years and not seven yiars.
countries and some, he would like to
It is a very short period· and this gescall as progressive countries like Iran,
tation period does not allow any patIraq, Jordan, Morocco, Pakistan, Phientee or inventor or industrialist to
lippines, Syria, etc. Now it cannot
recoup or. recover all the profits or
be the intention of this Government
whatever risk that he had to take. &;
not to pay regard to this international
I said, the original period that was entrend which is found everywhere, not
visaged for drugs and medicines was
only in develOPed countries but also
ten years, and for the rest of the items
in developing countries and in sociaand other inventions, it was 14 years.
list I!ountries and in "rogressive countries.. Therefore, I do not know why
this Government want to cut across
Sir, now I would briefly refer to the
evidence of this Committee; and this is
the trend all over the world Which
not my view. I hope the Minister has
. "as been proved and go against the
heard the names of Dr. Govindachari,
inventions and promotion of scientifte
Dr. Chippalkatti and Mr. Borkar, who
research and technological develop-
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ment not only in this country but elsewhere too. Therefore, now this ten
years period is the basic minimum
period for which this should be granted and in view of what I have said so
.far, I think, the Government even now
would see reaSOn and accept this particular amendment that I have been
speaking on.
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SHRI NAMBlAR: My point is: r
am pressing my amendment No. 44
which reads as tmder:
Page 29, line 11,-

JOT ''ae';>"en yelU"S from the date of
the patent"
sUbstitut_
"five years from the date of
sealing of patent o r . t years
from the 4ate of filing of complete
specification or whichever period
is shorter" ( 44) .
My argument is quite opposed to that
of Mr. Somani. The reason is this. I
. am agreeable to this gestation period
of 3 years plus 5 years for patent
period. During these 5 years, the
whole amount that is to be spent is
to be earned by the patentee. Therefore we are not depriving the patentee
who has certain sums invested, who
spends money on that, and he may get
returl'l$. Otherwise there will be nC)
incentive. For those who are living
oi:lly for the
~ value and not for
~
service, we are quite
.prepared to give their money's worth.
I4t them have a period of 3 years or
2 years for &etting the patent sealed;
after that we give them 5 years; and
during those 5 years Mr. Somani and
5uch other friends, who are good in
busineu, must be good enough in getting back the money alsQ and leave
us out. That is the purpose; we are
not taking the whole thing out.
ThereJore, If the Govenunent side
will agree, I will amend my amendD;lellt sJ.ichtly (lnte1TUPtion) for the
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benefit of the Government also. Instead of 8, I want to make it 7. I shall
so put it so that the Government and
. the H01,ISe may agree . . . (Interruiitien).

MR. J)EPU'l'Y-SPEAKER: I cannot
allow any more amendments.
SHRI NAMBIAR: Sir, you have to
finally accept an agreed formula. For
the benefit of the agreed formula, I
suggest this.
SHRI

C.

K. BHATTACHARYYA
~
Sir, you have disallowed
Shri Randhir Singh's amendment because it was time-baITed.
sHRI NAMBIAR:
If the House
agrees, we can change' this, without
changing the contents.
My amendment reads:
"five years from the date of
sealing of patent or seven years
from the date of filing of complete
specification or whichever period
is shorter"
Instead of that, Sir, my new amendment will be:
"five years from the date of
sealing of patent or seven years
from the date of patent whichever
period is shorter"
If the Government will agree, that
would be better. In reprd to specifications etc. ther-e were certain difficulties on the part of the Government.
I came to -kno.w of it. I had some
talk with Government side also and
they found it difficult. With the acceptance of the House, this may be
carried. Otherwise there is one dan~
The other oRe is time-barred;
tb.e original thing will. remain. Therefore, please give us tllia· ~~
Thank
you.
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SHRI N. DANDEKER: Mr. Somani
has spoken on Amendment No.4. I __
wish to speak on Amendment No.3.
I will just take one minute. The patentee has got certain period to exploit
the patent. The Bill provides 7 years.
Mr. Somani has given reasons why
it shou.ld be 10 years. An equally
critical point in this is: 7 years or 10
years from when? My submission in
making this amendment is that it
should be-whichever period is finally
accepted by the Government-from the
date of the sealing of the patent, so
that all the time which is legitimately
taken hy the Controller of Patents for
examining the patent application to
see whether it is genuine and what is
new about it and so en and all the time
taken for the lot of proceeding to be
done could be taken into account. I
would not like to suggest that this
proceeding ought to be cut down bee _ I thiJr;k it is PMI*' and he should
Ilaq the time 'that be requir-es. Therefore whether it is seven yeaps as proposed In the Bill or 10 years as Shri
N. K. Somani hI\!! m-ged, and which I
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support, in either case, it should be
from the date of sealing of the patent.
SHRI DINESH SINGH: Two divergent points of view have been expressed in the House. One is that
seven years should be extended to ten
years and the other is that it should
be reduced to five years. l am willing to accommodate to a certain extent all the points of view that have
~
expressed by hon. Members including Shri N. Dandeker, that it
should be from the date of sealing. I
would put it this way. There is an
amendment proposed by Shri Nambiar
which says that it should be seven
.years from the date of patent or five
years from the date of sealing of the
patent, whichever is shorter. If you
would permit this amendment, I shall
have no difficulty in accepting it. It
will accommodate the period of five
years that has been put and also the
period of seven years provided by the
.Joint Committee. It will take into ac.count the concept of having an exact
date that Shri N. Dandeker has mentioned, namely that it should be from
the date of sealing Of the patent. All
the concepts as such would be accommodated in this.
The point that Shri N. K. Somani
made in this regard was gone into in
great length in the Joint Committee.
Althcugh he is right in saying that at
one stage it was thought that we might
have this period extending up to ten
years, while considering this matter,
taking into account various views and
also listening to various expert advice,
the Joint Committee felt that the
period should be really seven years
from the date of patent Which is the
same as the date of filing of complete
specifications. I do not think that it
would now be desirable to try to
change this because much thought has
gone behind it.
Besides, I have not quite understood
paint that Shri N. K. Somani was
-making. He is interested in this coun-try manufacturing 'something and
~
it qliickiy. Why should
~

he want to wait for another three
years when we have an opportunity
of making it three years earlier? The
idea that foreign companies will not
be coming forward here to cater to
the market of over 500 million people
is totally absurd.
SHRI N. K. SOMANI: Then, why
wait even for five years? Let us have
no period at all. Let it be a plunder!
SHRI DlNESH SINGH:
1t is a
question of a balance. As a manufacturer, I thought, the hon. Member
would be interested in our facilitating
his manufacturing something quickly
and on reasonable terms rather than
being exploited by a foreign patentee,
and we are only trying to held him.
MR. DEPUTY-SPEAKER: The hon.
Minister has indicated that he is prepared to accept the amendment of
Shri Nambiar as modified. He has
indicated that he is prepared to accept
amendment No. 44 of
~
Nambiar
as modified by him just now. If Government and the hon. Member agree,
then I do not want to come in the way.
SHRI N. DANDEKER:
What is
there private about it? Let us know
what is happening. Have you, Sir,
understood what it is?
maY
MR. DEPUTY-SPEAKER: I
be allOWed to make my observations,
and then hon. Members can protect or
do whatever they like. I shall put all
the ather amendments to the vote of
the House. But, I am clarifying 'only
one issue. I do not want to stand in
the way. I am prepared to accept the
modified amendment of Shri Nambiar
and put it to the vote of the House.
I shall read that out.
SHRI C. K. BRATTACHARYYA:
May I make ~ submission? When you
overruled Shri Randhir Singh's amendment, did you ask the Minister to indicate his reaction to the same? Did
be indicate his reaction to the amendment? (Interruptions) .
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MR. DEPUTY -SPEAKER: I understand your point. This is not a new
amendment. This is only a modification of an amendment which has already been moved. The question of
moving an amendment is different.
SHRI C. K. BHATTACHARYYA:
That means moving a fresh amendment.
MR. DEPUTY-SPEAKER:
0roer
please. There are many amendments
to this Clause. Shall l put amendment Nos. 3 and 4 together?
SHRI N. DANDEKER: If I understand what Shri Nambiar's modified
amendment is then I may be able to
reply.
MR. DEPUTY-SPEAKER:
Nambiar's original amendment
as follows:

Shri
reads

Page 28, line 11,-

JOT "seven years from the date of
the patent"
substitute"five years from the date of
sealing of patent or eight years.
from the date of fiung of complete
specification or whichever periOd
is shorter." (44).
Now he wants to modifY it this way.
The modified amendment of Shri
Nambiar reads as follows:
Page 28 line 11,for "seven years from the date of
the patent"
su bstitute-

"five years from the date of
sealing of patent or seven years
from the date of patent whichever
period is shorter."
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DR. SUSIDLA NAYAR: We
opposed to it.

are

MR.
DEPUTY-SPEAKER:
You
oppose it. I am only reading that
again as Shri Dandeker wanted to
know what Shri Nambiar's modified
amendment was.
Shrl Nambiat's
original amendment was as follows:
Page 28, line 11,for "seven years from the date of
the patent"

substitute"five years from the date of
sealing of patent or eight years
from the date of filing of complete
specification or whichever period
is shorter."
His modified amendment now which
the han. Minister is prepared to accept is "five years from the date of
sealing of patent or seven years from
the date of patent whichever period is
shorter." I am only clarifying thiS to
understand the position. May I put
the amendment Nos. 3 and 4 by Shri
Dandeker and Shri Somani together?
SEVERAL HON. MEMBERS:

Yes.

MR. DEPUTY SPEAKER: I shall
. now put the amendment Nos. 3 and 4together to the House.

Amendments 3 and 4 were put and
negatived.
MR. DEPUTY-SPEAKER:
question is:

The

''Page 28, line 11,-;-for "seven"

substitute "five".

(21).

The Lok Sabha divided:
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Division ![\Te. 11]

AYES
·(JQvind Das, Dr.
Jha, Shr! Shiva Chandra
Khan, Shri Gha'Yoor Ali
Molahu Prasad, Shri
Mukel'jee , Shrl H. N.
Aga, Shri Ahmed
Amat, Shri D.
Atam Das, Shri
Awadesh Chandra Singlt, Shri
Babunath Singh, Shri
Bajaj, Shri Kamalna yan
Bajpai, Shri Vidya Dhar
BarupaI, Shri P. L.
Basumata ri., Shri
Bhagat, Shri B. R.
Bhandare , Shri R. D.
Bhanu Prakash Singh, Shri
~
Shri C. It.
BrahmailliDCIji, Shri Swami
Buta Singh, Shri
Chanda, Shri Ani! K.
Chandrik a Prasad, Shri
Chaturve di., . Shri R. L.
Chavan, Shri Y. B.
Dandelte r, Shri N.
Dar, Shri Abdul Ghani
Dass, Shri C.
Deshmuk h, Shri B. D.
Deshmuk h, Shri K. G.
Dhuleshw ar Meena, Shri
Dinesh Singh, Shri
Dixit, Shri G. C.
Gandhi, Shrim;lti ~
Ganesh, Shri It. R.
Gautam, Shri C. D.
Gavit, Shr! Tukaram
Ghosh, Shri ParimaI
'"Wrongly voted for AYES.

II

[16.43 hrs.

NOES

Nayar, Dr. Sushila
Nibal Singh, Shri
Sen, Shri Deven
Sen, Dr. Ranen
Sharma, Shri Yogendr a
·Tiwary, Shri K. N.
Girja Kwnari, Shrimati
Gowda, Shri M. H.
Gupta, $bri Lakh<lD loa!
Gupta, Shri Ram Kishan
IieeIlji Bhai, Shri
Himatsin gka, Shri
Jadhav, Shri Tulshida s
Jadhav, Shri V. N.
Jamir, Shri S. C.
Kahando le, Shri Z. M.
KamaIa Kumari, Kumari
Karan Singh, Dr.
Kasture, Shri A. S.
Kavade, Shri B. R.
Kedar Nath Singh, Shri
Kesri, Shri Sitaram
Khadilka r, Shri R. K.
Khan, 8hri Zul1iquar Ali
Klsku,S hri A. K.
¥1'ishna, Shri M. R.
Krishnan , Shri G. Y.
Kureel, Shri B. N.
Laskar, Sbri N. R.
Laxmi Bai, Shrimati
Lutfal Haque, Shri
Mahadev a Prasad. :pro
Maharaj Singh, Shri
Majhl,A ri Mahendr a
MandaI, Dr. P.
MandaI, Shri Yamuna Prasad
Marandi, Shri
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Master, Shri Bhola Nath
Melkote, Dr.
Mishra, Shri G. S.
Mohinder Kaur, Shrimati
Naik, Shri G. C.
Nanda, Shri
Pahadia, Shri Jagannath
Pant, Shri K. C.
Paokai Haokip, Shri
Partap Singh, Shri
Parthasarath'y, Shri
Pati!, Shri Anantrao
Pati!, Shri Deorao
Patil, Shri S. D.
Pramanik, Shri J. N.
Qureshi, Shri Mohd. Shafi
Radhabai, Shrimati B.
Raghu Ramaiah, Shri
Rajni Devi, Shritnati
Raju, Shri D. B.
Raju, Dr. D. S.
Ram Sewak, Sari
Ramamoorthy, Shri S. P.
Randhir Singh, 8hri
Rao, Dr. K. L.
Rao, Dr. V. K. R. V
Rao, Shri V. Narasimha
Reddi, Shri G. S.
MR. DEPUTY-SPEAKER: The result'of the Division is: Ayes 11; Noes
119.

MR. DEPUTY-SPEAKER: I shall
now put amendment No. 22 to vote.
Amendment No. 22 was put and
negatived.
MR. DEPUTY-SPEAKER:
Now,
iShri Nambiar's amendment.
~
~~
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The motion was negatived.
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Reddy, Shri Ganga
Rohatgi, Shrimati Sushlla
Roy, Shri Bishwanath
Ro)" Shrimati Uma.
Sadhu Ram, Shri
Sankata Prasad, Dr.
Sayyad Ali, Shri
Sen, Shri Dwaipayan
Sethi, Shri P. C.
Shambhu Nath, Shri
Shankaranand, Shri B.
Sheo N arain, Shri
Shiv Chandika Prasad, Shri
Sidday)'a, Shri
Siddheshwar Prasad, Shrl
Sinha, Shri R. It:
Sinha, Shri Satya Narayan
Somani, Shri N. K.
Sonar, Dr. A. G.
Sudarsanam, Shri M.
Sunder Lal, Shri
Sursingb, Shri
Swaran Singh, Shri
Tapuriah, Shri S. K.
Thakur, Shri P. R.
Uikey, Shri M. G.
illaka, Shri Ratnachandra
Verma, Shri Prem Chand
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"five years from the date of
sealing of patent or eight years
from the date of filing of complete

.. _------

'the following Membe!s also recorded their votes for
NOES: Sarvashri K. Suryanarayana, Shashi Ranjan, J. Ahmed, K. N. Tiwai'y and Dr.
Govinda Du.
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specification or whichever period is
shorter'.
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SHRI NAMBIAR: About the POint
of order, the hon. Member has not
properly understood the new amend_
ment.
SHRI N. K. SOMANI: Is he answering the point of order?
MR. DEPUTY-SPEAKER: When a
point of order is raised. I have to
give the ruling, but it does not bar
me from hearing arguments on the
point of order.
SHRI NAMBIAR: The clause reads:
"in respect of an invention
claiming the method or process of
manufacture of a substance, •• •
where the substance is intended
for use, or is capable of being
used, as food or as a medicine or
drugs, be seven years from the
date of the patent;"
Instead of seven years he wanted five
years. That means five years from
the date of the patent. Only that has
been rejected. What I am asking for
is eight years from the date of patent
and five years from the date of sealing. Therefore,
these two amend_
ments are different and one does not
bar the other.
SHRI ABDUL GHANI DAR (Gurgaon): I think there is some difficulty. Probably you must have seen
that the Prime Minister voted for
Ayes, in favour of Mr. Jha's amendment. I think the ruling party mis_
guided their leader who voted for
Mr. Jha while they voted against Mr.
Jha.
You 'kindly give your ruling
that the voting be taken again.
otherwise, the Prime Minister will
be in the wrong position.
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MR. DEPUTY-SPEAKER: How she
votes is not my concern. There is
no point of order.
Mr. Jha's
amendment sought to
reduce the period from seven years to
five years from the date of the patent.
Mr. Nambiar's amendment is different.
He wants five years from the date of
sealing of patent. They are two different things. Therefore, his point of
order is not sustained.
SHRl N. DANDEKER: What is the
difference between the date of the
patent and the date of the sealing of
the patent?
SHRI DINESH SINGH: The date
of patent means the date of filing of
complete specifications.
I would invite the attention of the hon. Members to clause 45 in this regard. The
date of sealing of the patent is the
date on which it is actually sealed.
The Bill provides that there would
be an interregnum of about two years
between these processes, and, therefore, the two periods may perhaps be
co-terminous in that way.
MR. DEPUTY-SPEAKER: I shall
now put Shri Nambiar's amendment
as modified.
The question is:
Page 28, line 11,"seven years from the date
of the patent"

fOT

Substitute"five years from the date of sealing of patent or seven years
from the date of patent which_
ever period is shorter" (44, as
modified).

The motion was adopted.
MR. DEPUTY-SPEAKER: I think
there is no need to put amendment
No. 55 of Mr. Beni Shanker Sharma
to the vote of the House. Has he the
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leave 01 the House
amendment?

~

Amendment No. 52

withdraw his

WIU,

withdrawn.

btl leave,

MR. DEPUTY-SPEAKER:
Question is:

The

"That clause 53, as amended,
stand pa rt of the Bill"
The motion
Clause 53,

IU

WIU

adopted.

amended, was added to
the Bill.

New Clause 53-A
MR. DEPUTY_ SPEAKER: There is
amendment No. 5 to insert a new
clause 53A Is Mr. Dandeker or
Somani moving it?
SHRI N. K. SOMANI: Yes, Sir. I
move:
Page 28,-

after line 23 insert"53A. (1) A patentee in respect 01 an invention referred to
in clause (a) of sub-section (1)
of section 53 may present a petition to the Controller praying
that ti,e term of his patent may
be ,extended for a further term'
but such petition must be left at
the patent office at least six months
before the time limited for the
expiration of the patent and must
be accompanied by the prescribed fee and must be advertised by
the patentee within, the prescribed
time und in the prescribed manner.
(2) Any person
such time as may
and on payment of
fee gi ve notice to
of objection to the

may, within
be prescribed
the prescribed
the Controller
extension.

~
of a petition
(3) On
under this section
any person
who has given notice under subSectiOll (2) of objection shall be
made a party to the proceeding.

Patents !lUI

it appears to the Controller that the patentee could,
not work his invention on a
commercial scale for a period of,
not less than six years at any
time after the date of the sealing
of the patent, or that the patent,
has not been sufficiently remunerative, the Controller may"
having regard to all the circumstances of the case, by an order
extend the term of such patent
for a further term not exceeding
four years as may be specified in
the order and subject to any restriction, conditions and provisions which the Controller may
think fit." (5).
(4) If

We are seeking to introduce this new'
clause 53A for various reasons. r
have already mentioned in my ear_
lier submissions some instances. The'
Hindustan Anti-Biotics, for instance,
said that it took them eight years to'
develop their new anti-biotic Haymicin. Out of the seven years time
that they had been pleased to sanc_
tion for the administration of the
patent, six or seven years lapse before which a particular company or
innovator is successful in making
commercial exploitation of that particular product or process. Then of'
course he has nothing to gain at all
there is very little chance for exploration of that particular process. r
also said at that time that a lot of
developing countries have given a'
great deal of thought to this. In
addition to the countries that I men_
tioned, I should like to say that some
socialist countries and communist
countries from which our Government
takes a great deal of inspiration
Czechoslovakia, East Germany, Hungary, Poland, USSR and also Cuba
have all invariably' provided between
15 and 20 years.
Does our Government wish to claim for itself a much
more revolutionary character than
those countries? (Interruptions.)
We have. now, put in seven years for
the life of a particular patent. ,I have
given one instance and I am sure the
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Minister would know of several
others. To develop a particular process to the stage of commercial exploitation it takes a great deal of
time. Sub-para (4) of the new clause
which we seek to insert seeks to give
additional time. If it can be reasonably proved by the applicant before
the Controller of Patents that inspite of his being sincere 'and indus..
trious he has not been able to work
it on a commercial scale, the Gontroller may grant him further time.
It reads as follows:
"If it appears to the Controller
that the patentee could not work
his invention on a commercial
scale for a period, of not less than
six years at any tiIpe. after the
date of the sealing of the'.nt,
or that the patent has not'heen
sufficiently
remunerative, the
Controller may, having regard to
all the circumstances of the ease,
by an order extend the term of
such patent for a further term
not eXceeding four years .... ".

'We are not aaking for carte bl4nchs.
Anybody else can take exception to
this under sub-clause (3): he can
give notice and say that this is frivolous and unworkable and therefore
the application should not be upheld.
When you look into the circumstances
of the case and the interest of the
'COuntry and international develop...
ment you will find that clause 53A
asks 'for a very reasonable extension
of time to the patentee and I hope the
Government would give due consideration to this.
DR. SUSHILA NAYAR: I wish to
appose thls amendment for the following reasons. Firstry, we have asked for seven years because We know
very well tliat many persons taKe
patents long before they are reaa:v to
exploit them and the only objective
is to keep evenrone else out of the
"field. It is to prevent that tendency
-that we have kept the period of seven

years. There is nothing to prevent
them from starting their commercial
output even before the sealing of the
patent for the simple reason that the
patent protection is given from the
day it is filed and not from the day
it is sealed. Under the circumstances we want the people who take the
patents to
start
exploiting those
patents at the earliest possible moment
and not go on waiting for years.
Now under this amendment they can
deliberately or negligently or for any
other reason go on delaying production in the earlier stages. It is not
only that. It is to their advantage in
many cases to delay production be_
c"ause they can import those drugs in
the meantime and derive the benefits
which are very considerable and substantial.
Under the circumstances it
is absolutely necessary that we do not
encourage this deliberate delaying
tactics which have been so detrimental to the progress of industry in our
own country and, therefore, I hope
that the Government does not accept
this amendment.

SHRI N. DANDEKER: I would like
In this new clause
53 (a) no right is proposed to be conferred.
All that is proposed to be
done is to give the person an oppor_
tunity of satisfying the Government,
that is the Controller as to the
~
of the circumstances, if
any, as to why the patemt could not be
developed on a commercial scale within the time allowed. There is no
question of requiring the Controller
to grant the extension; there is no
question of preventing anybody. of
objecting to the grant of extenslon.
The whole thing is entirely a matter
for the Controller to decide having
regard to the genuineness or otherwise of the circumstances urged and
if he has the slightest suspicion of
the kind my friend has been urging
t have no doubt a person in that
~
tion could reject the appllcatIon" outright.

to say a word.
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SHRI P . RAMAMURTI (Madurai):
I oppose this amendment. My friend,
Shri Dandeker, said that after all discretion is sought to be given to the
Controller. I am very much opposed to giving discretionary powers because we know how big business interests are able to get hold of these
~

6
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Controllers. We have enough experience and it is not at all necessaq.
They are not above board.
Seven
years is a long period for anybody to
commercially exploit it and if a man
is not able to exploit it for seven years
then he will not be able to ~
it in another four years. If he does
not exp!o;( for seven years then there
must be some other reason.

SHRl ABDUL GHANI DAR: What
about China? (lnte1'TUptions) .
17 hrs.
SHRI P. RAMAMURTI:
Do not
quote China and Cuba where there is
no private trade .. .. (Interruptu",) . .
or Czechoslovakia or Cuba or Poland.
There is no private interest involved
there. Therefore, the question does
not arise. I am so much opposed to
this and so I say that the amendment
should be rejected outright.

SHRI DINESH SINGH: Mr. DeputySpeaker, the concept that the hon.
Member has mentioned, about the
company not being able to have commercial exploitation and therefore
being given more time, really does
not fit in with the overall picture,
because if a large company-he ~
thinking in terms of foreign companies-has not been able to go into
commercial exploitation, it is not
likely that any other company would
be able to go, and therefore there
would be that gap and a clliI'erence
between the exploitation.

But apart from that, he referred to
various points, and purely for the
record, I would like to correct him.
There is a provision in the United
Kingdom, and in some other commonwealth countries including India under
the present Act; there is a provision
for extension. Shri Justice Ayyangar
has recommended that this provision
for extension be deleted. In the United Kingdom also, the report of the
BanKS Committee
which has been
published in July. 1970, has BUggested

AUGUST 29, 19',0
tne omission of the provision for
extension of term.
There is no
provision
for
grant of extension
of patents in the United States,
Germany,
Switzerland,
Holland
and Belgium. The hon. Member has
collected from somewhere some figures about some socialist countries. I
would not like to say that he probably refers to the wrong books which
give ideas of socialist countries but
he certainly has got them wrong
somehow.
According to the papers
that I have, Poland does not have any
provision for extension, nor does
Czechoslovakia have
any provision
for extension nor Rumania. (Inter_
ruption).
There are certain provisions in the Soviet Union which is
very rarely considered, I believe.
But this is the whole problem: we
are always looking to what is happening either in the Soviet Union or the
United States or the United Kingdom. We have got to look into the
conditions in this country.
The eminent people in this country
who have gone into it, such as Justice
Ayyanger, and the Joint Committee
that went into it came to the conc1u~
and thought that it would not be
desirable to provide any extension of
term.
Besides there is a serious difficulty
that they' have mentioned. It would
be almost impossible to draw up the
criteria under which this extension
should be considered, and we would
get involved in unnecessary legal
questions and that will only
~
delay.
I would, therefore, request the hon.
Member not to press thia amendment
because we are not in a position to
accept it.

MR. DEPUTY -SPEAKER: Axe you
pressing it?
it.

SHRI N. A. SOMANI: I am pressing

~
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Page 28, a.fter line 23. insert_
"53A. (1) A patentee in respect
of an invention reterred to in
clause (a) ot
~
(1) ot
section 53 may present a petitloa
to the Controller praying that the
term ot hia patent may be extended for a further term; but such
petition must be left at the patent
ofIIce at least six months
~
the time limited for the expiration of the patent and must be
accompanied by the prescribed
fee and must be advertised by the
patentee within
the prescribed
time and in the prescribed manner.
(2) Any person may,
within
such time as may be prescribed
and on payment of the prescrib_
ed fee, give notice to the Controller of objection to the extension.
(3) On hearing ot a petition
under this section any person Who
has given notice under sub-section (2) of objection shall I",
made a party to the proceedings.
(4) If it appears to the Con_
troller that the patentee could
not work his invention on a com mercial scale tor a period ot not
less than six years at any timc
after the date of the sealing of
the patent, or that the patent has
not been sufl\ciently remunerative, the Controller may,
~
regard to all the circumstaRce<
of the case, by an order extend
the term 01 such patent lor a further term not exceeding four yeal'"
u may be specified in the
~
and subiect to any restriction.
~ and
provisions which
the Controller may think fit." (5).
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Bajaj, Shri Kamalnayan
Dandeker, Shri N.

Dar, Shri Abdul Ghani
Dass, Shri C.
Deb, Shri D. N.
Deo, Shri P. K.
Ghosh, Shri Bimalkantl
Gupta, Shri Ram Kishan
Himatsingka, Shri
Abraham Shri K. M.
Aga, Shri Ahmed
Ahmed, Shri J .
Atam DaB, Shri
Awadesh Chandra Singh, Shri
Babunath Singh, Shri
Bajpai, Shri Vidya Dh'ar
Banerjee, Sari S. M.
Barupal, Shri P. L.
Basumatari, Shri
Bbagat, Shri B. R.
Bhandare, Shri R. D.
B1mnu Prakash Singh, Shri
Bhattacharyya, Shri C. K.
Brahm'anandji, Shri Swami
Burman, Shri Kirit Bikram Deb
Buta Singh, Shri
Chanda, Shri Anil K.
Chandrakar, Shri Chandoolal
Cbandrika Prasad, Shri
Chaturvedi, Shri R. L.
Chawn, Shri Y. B.
Choudhury, Shri J. K.
Daschowdhury, Shri B. K.
Deshmukh.. Shri B. D.
lIeshmukh, Shri K. G.
Dbulesbwar Meena, Shri
Dinesh Singh, Shri
Dixit, Shri G. C.
Gandhi, Shrimati Indira
Ganesh, Shri K. R.
Gautam, Shri C. D.
Gavit, Shri Tukaram
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Majhi, Shri Mahendra
Naik, Shri G. C.
Ranga, Shri
Raju, Shri D. B.
Raju Shri D. S.
Rao, Shri V. Narasimha
Sheo Narain. Shri
Somani, Shri N. K .
Tapuriah, Shri S. K.
NOES
Ghosh, Shri Ganesh
Ghosh, Shri ParimaI
Girja Kumari, Shrimati
GopaIan, Shri P.
Govind, Das Dr.
Gowd, Shri Gadilineana
Gowda, Shri M. H.
Gupta, Shri Kanwar Lal
Gupta, Shri Lakhan Lal
Halder, Shri K.
J9dhav, Shri Tulshidu
Jadhav, Shri V. N.
Jamir, Shri S. C.
Jha, Shri Shiva Chandra
Kamala Kumari, Kumari
Kandappan. Shri S.
Karan Singh Dr.
Kasture, Shri A. S.
ltavade, Shri B. R .
Kedar Nath Singb, Shri
Kesri, Shri Simram
Kisku, Shri A. K.
Krishna, Shri M. R.
Krishnan, Shri G. Y.
KureeI, Shri B. N.
Lakkappa, Shri K.
Laskar, Shri N. R.
Laxmi Bai. Shrimati
LutfaI Haque, Shri
Mahadeva Prasad, Dr.
Mahlaraj Singh, Shri
Mahishi, Dr. Sarojini
MandaI, Dr. P .
MandaI, Shri Yamuna Prasad
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Marandi, Shri
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Roy Shrimati Uma

Master, Shri Bhola Nath
Melkate, Dr.

Sadhu Ram, Shri
Sankata Prasad, Dr.

Mishra, Shri Bibhuti

Sayeed, Shri P . M.
Sayyad Ali, Shri

Mishra, Shri G. S.
Moloahu Prasad, Shri
Mukerjee, Shri H. N.
Nambiar, Shri

Sen, Shri Dwaipayan
Sethi, Shri P . C.
Shambhu Nath, Shri

Nanda, Shri

Shoankaranand, Shri B.
Sharda Nand, Shri

Nayar, Dr. Sushila
Nihal Singh, Shri

Sharma, Shri Beni Shanker
Sharma, Shri Madhoram
Sharma, Shri Yajna Oat!

Pahadia, Shri Jagannath
Pant, Shri K. C.
Paokai Haokip, Shri

Sharma, Shri Yogendra
Shiv Choandika Prasad, Shri
Shukla, Shri Vidya Charan
Siddayya, Shri

Partap Singh, Shri
Parthasarathy, Shri
Pati!o Shri Anantrao
Pati!, Shri Deorao
Patil Shri N. R.

Siddheshwar Prasad, Shri
Sinha, Shri R. K .
Sinha, Shri Satya Narayan
Sonar, Dr. A. G .

PatiJ Shri S. D.
Qureshi, Shri Mohd. Shaft
Raghu Ramaiah, Shri
Rajni Devi, Shrimati
R'am Sewak, Shri

Sudarsanam. Shri M .
Sunder Lal, Shri
Suraj, Bhan, Shri

Ramamurti, Shri P .
Ramani, Shri K.

Surendra Pal Singh, Shri
Sursingh, Shri
Suryanarayana, Shri K .

R:mdhir Singh, Shri
Rao. Shri Jaganath
Rao, Dr. V. K. R. V.
Raut, Shri Bhola
Reddi, Shri G. S.
Reddy, Shri Ganga
RohatgL Shrimati Sushila
Roy, Shri Bishwanath
MR. DEPUTY-SPEAKER:
sult· of the division is:
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The re-

Ayes 18, Noes 133.
The motion was negatived.
MR. DEPUTY-SPEAKER,
The
question is:
"That clauses 54 to 63 stand
part of the Bill."
The moti on was adopted.

Swaran Singh, Shri
Thakur. Shri P. R.
Ulkey, Shri M. G .
Ulaka, Shri Ramachandra
UIIl'Ilnath, Shri
Verma, Shri Prem Chand
Clawes 54 to 63 were added to dae
Bill.
Clause 64.- (RevocatiOfl 01 Patent.!.)

SHRI N. K. SOMANI: I beg to
move:
Page 34, line 6, fOf" "in India ~
sessing average"
substitute ·'possessing" . (6)
On page 34,
the preamble reeda
thus:

• Shri K. P. S;ng'l Deo also recorded his vote for AYES .
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"that the complete specification
does not sufficiently and fairly
describe the invention and the
method by which it is to be per10rmed, that is to say, that the
description of the method or the
instructions for the working of
the invention as contained in the
complete specification are not by
themselves sufficient to enable a
person in India possessing average ~ in and average knowledge of .. . '.'

This is my main objection. What is
the definition of average Indian skill
and average knowledge? Is it my
.Ilkill and knowledge or the minister's
.kill and knowledge? This is a generic term · and it is so vague. This is
iQmething which is liable to be misused. For the sake of
~ .atld
brevity, we have moved this extremely innocuous amendment seeking to
drop the word "average". I do not
think there is any definition of these
two terms "average skill" and "average knowledge". I hope the minister
.... ill accept the amendment.
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account a certain other process. They
may say that you arrive at this product from such and such process and
then move forward . Here the idea is
that it will give an opportunity to
. the Indian manufactw'er to get full
. .details of the patent, by which he will
be in a position to manufacture. It
is only a question of further clarity.
I don't see what is the objection.
Where is the question of taking advantage? All that we are saying is
that the process must be spelt out
as fully as possible. I see no objection.
AN HON. MEMBER:
age thinking.

Below aver-

MR. DEPUTY -SPEAKER:
now put Amendment No. 6
.House.

to

will
the

Amendment No. 6 was put and negatived.
MR. DEPUTY-SPEAKER:
question is:

The

"Clause 64 stand part of the Bill".

The motion was adopted.
Clause 64 was added to the Bill.

SHRI
DINESH
SINGH.
Mr.
. Deputy-Speaker Sir, if the whole idea
~ a very simple one, as the hon. Member says, I cannot see why he is presalng it. What is it that really bothers
him? Who will take advantage? He
laid, "Advantage may be taken of it".
Who will take advantage of it? You
mean the Government? The Government, of course, represents the people
of India, and therefore, if the hon .
Member takes objection to the people
of lndia taking advantage of it, j ' do
not agree with him.

The whole idea behind this, Sir, is
that they may put the process, which
is to be patented, in such a manner
that may not give out the process
tully and it may be difficult for somebody to start manufacturiRg on that
basia. For example, it may take ·into

Clauses 65 to 73 WeTe added
Bill.

to

the

Clause ".-(Patent omce and Its
branches.)

SHRI SHIVA CHANDRA JHA.
beg to move:
.
Page 38,afteT line 42, inseTt-

''Provided there is at least one
such office in each State." (23).
'3<m;lm ~
'f;;mr ~ 74 <n:
23 ;;wn: 1n :;y) iro ~ ~

~

it

~ ~ ~ ~

"ITW ~

I

Sub-clause (3) of Clause 74 says:
"The head office of the patent office
shall be at such place as the Central
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My amendment is: "Provided there
is at least one such office in each
State".

~
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after line 9, insert"83A. Without prejudice to the
other provision in this chapter,
the patentee shall notify the con.troller of the actual workin, of
the patented invention on a commercial scale within a Period of
three years from the date ot sealing. If no notification or evidence
of working is given to the Controller, the invention is held DOt
to be worked." (38)
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75 to 83 were added to
Bill

Clause 8SA (New)

1 f(lfl
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Clause 74 was added to the BUr.
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The motion was adopted.
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Government may specify, and for the
purpose of facilitating the registration
of patents there may be established,
as such other places as the Central
Government may think fit,
~
offices of the patent office"
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SHRI N. K. SOMANI:
Page

~2

Sir. I move:

line 39,-

for "three" substitute "five" (7)
Page 43, line 2,-

for "three" nbstitute "five" (8)
DR. SUSHILA
move:

NAYAR:

Sir,

I

Pages 42 and 43,-

for lines 28 to 43 and 1 to S
respecti vely,

"87. (1) NotwithJtandinc anything contained in the Act,(a) every p:1tent in force at the
commencement of this Act in respect of inventions relatng to(i)

substances used or capable of
being used as food or as medi.
cine or drug;

(1.1)

the methods or prosesses
for the manufacture or production of any such substance
as is referred to in sub-claUS€

(iii)

the methods or processes
tor the manufacture or production of chemical substances
(including
alloYS,
optical
glass, semi-conductors
and
inter ~
compounds);

~ ~ ;tt

(i) ;

MIt DEPUrv -SPEAKER:
I am
aow putting amendment No. 38 to
the vote of the House.

Amendme1lt No. 38 wcu pvt /mel
ne"atitJecl.
MR.
DEPUTY-SPEAKER:
question is:
"That clauses

C1a\ae 87-(Certain patmts deetMd to
be
~
with the 1
~ "Licences
of right".)

I

part of the BilL·
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Clawes 84 to 66 were culded to the
Bill.

II' to 68

The

ataDd

(b) every patl!nt granted after
the commencement of tbis Act in
respect of any such invention as
is referred to in Section 5,
sh ,11l be deemed to be endorsed
",lth the words 'Licences of right'
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in the case of inventions referred
to in Clause (a), from the commencement of this Act, and in the
case of inventions referred to in
Clause (b) , from the date of the
sealing of the patent." (30)
There are two things in this which
need your attention. Firstly, the lan~
of clause 87, as it stands, does
not say very clearly what needs to be
stated. The language that I have proposed clarifies the idea of the licence
of right. We want the licence of right
from the very commencement. If the
licence of right is given three years
after the patent is filed, it will become
meaningless. It takes three to four
years for the aealing of the patent, according to the time schedules that
have been
given under
different
clauses. For instance, clause 12(2)
gives the examiner a period of 18
:nonths to make a report; clause 21
provides a t->tal period of 10 months
tor complying with the objections to
applications or the complete specifications; clause 22 gives a further period,
indefinite period, for giving comnlete
specifications; clause 25 gives another
period of 4 months and clause 43 gives
another six months. All this comes
to something like 44 months as the
minimum period to 54 months more
at the maximum.
As such, if the licence of right is
given after 3 years of the commencement, it will mean that' before the
person can exploit the patent, the
period of 7 years of the patent life
would have been expired. It will become meaningless.
I would like to say that the licence
of right is not something new. That
was there in the old Act of 1911. It
says:
"At any time after the expiration of 3 J ears from the date of
the sealing of the patent, the Central Government may apply to
the Controller General on one or
more grom.ds . . . to ensure that
the patent is endorsed with the
words "Lie ~
of right"."
After 56 yean. or more of passing 1911
Act. if we again say that the licence
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of right will start after 3 year.. it
becomes meaningless. I want -the hon.
Minister to consider this and to have
the Itcence of right from the commencement as was originally proposed
and which was watered down in the
Joint Committee under whatever circumstances it might have heeD.
I hope. the hon. Minister will Kcept this amendment which implies
clearer 'l anguage and the language
which is, n'.ore or less, taken from the
1911 Act, the major operative provision is that the licence of right should
sta:rt from the beginning and nGt 3
years after the patent is sealed.

SHRI N. K . SOMANI: Sir, we
have said repeatedly that this period
of. 3 'Years is ~
short. I do
not have anything new to add to
this. The amendment seeks to enlarge the period or substitute the
period tram the expiration of 3 yean
tn 5 years. Certainly, our view i!
that it will be beneficial to the development of research that we stand
for and it will be in the interest at
the country. I hope it will be accepted.
SHRI NAMBIAR: I am in support of Dr. Sushila Nayar's amendment. As she has explained, It will
be an infructuous thing if it goes as
it is. 'I'he licence of right will
~
be nulliflecf because by
that time seven years period will be
ever. If the amendment of Dr.
Sushila Nayar is accepted, the purpose will be served and the llcence
of rigM of a patent will he in operation. Otherwise, the licence of right
will be just on Paper and, in practice,
it will not be operated and 7 years
period will be over. After all, what
she says is nothing new from the
Ipirit of what 'You want to do. Let
us put it in clearer manner so that
you may get the benefit out of it .
The Government can accept it because, by doing so, you are not gl)ing
~ the . accepted spirit of the
provisions of the Bill.

I4(
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SHRl DlNESH SINGH: Sir, you
i'ave heard two points of "iew thllt
have been expressed here, one th/lt
we should raise this from 3 to !,
yelll'" Jlld the other that we do away
with 3 years. As I mentioned , that
!';elect Committee had
~ into in
very ~
-detail and they had tried
to work out the best possible ('oncensus taking into account the varioCl:
points of view that are r·eing ex~
here. They have been equa!Iy expressetl there. And in the final
analysis, we felt that we should go
along with the views of thia Select.
~
After all, if there is any
diftic.;lty in ~
working 0; this Bill,
we can always ~
it at anV
time.
But for the moment, WI!
feel that it would be useful to retain these three years and see how
it works out. If there is any difficulty. we can always consider it later
on.

MR. DEPUTY-SPEAKER: I shall
now put the Amendment Nos. 7, 8
and 30 to the vote of the House.

Amendments Nos. 7, 8 and 30 were
~

and negatived.

MR.
DEPUTY-SPEAKER:
question is:
''That claUSe 87

\he Bill."

The mantn

1048

stand

The

.~

part

at

adopted.

Clause 87 was added to the Bill
Clause 88,--- (E.tfect of endorsement
(If patent with the worda "Licencu
at right.")
MR. DEPUTY-SPEAKER:

Clause

88. Amendment NC'S. 9, 10, 24, 31,
12, S9 and 55 are being moved.

DR. SUSHILA NAYAR: I beg to

1II0ve:

Page 43,for lines 18 to 12, substitute"88. (1) Where a patent haa
been endorsed with the words
~
of right' any person
who is interested in working
the patented inventioa in India
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shall at any time after such endorsement be entitled as of right
to a Licence UIlIder the patent
on such terms as may be mutually agreed upon by the patentee
and the person applying for the
licence, notwithstanding that he
ia already the holder of a licence
under the patent before the endorsement." (31 )
Page 43,,for lines 35 to 38, subrtitute-"(6) Save as otherwise provided in $ub-section (5), the pm..
visions of sub-sections (1), (21.
(4), and (5) of section 93 (regarding the powers of the CoB,
troller) and of sections 94(a).
95(1) (iii), 95(2) and 95(3) shan
apply to licences granted I1nder
this section as they apply to
licences
granted
under
section

84." (32)

SRRI

I beg

t()

KANW AR LAL GUPI'A:

move:

Page 43, lines 30 and 31,U five
per cent.· subrtitute"thl'ee per cent. extendable
upto tour per cent. at the discretion of the Controller", (39)
SHRI p. R. THAKUR (Nabadwip):
I beg to move:

for

Page 43, line 30,-

fm' "five" sUbstitute ''four'' (55)
SHRI N. DANDEKER:
move:
Page 43,-

after line 24, insert-

"(4A) The Controller shall in
determining whether or not to
grant a licence in pursuance ot
sub-section (3) of this sectioa
take account of the following
matters, that is to say,(a) the nature of the inTention. and the measures already
taken by the patentee or aD7
lirence to make full use of the
Invention;
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(b) the ability of any person
to whom a licence is to be granted to work the invention in the
public advantage; and
(c) the risks to be undertaken
by ~
person in providing capital and working the invention
if the licence is granted but shall
not take account of matters subsequent to the making of the application for grant of a licence
made in pursuance of sub-section (3) of this section." (9)
Page 43,for lines 25 to 34, substitute-

In respect of every patent
referred to in sub-claWie (i) or
sub-clause (il) of clause (a) of
sub..section (1) of section 87. which
is endorsed with the words 'Licen..
ces of right' under clause (a) or
clause (b) of that sub-section, the
royalty or compensation payable to
the owner of the patent under a
licence granted to any person
shall be determined in accordance with the provisions of section 95 of this Act." (10)
"(5)

SHRI C;mVA CHANDRA
Page 43, line 30,fOT

JHA:

"five" substitute "two" (24)

SHRI N. K.
SOMAN: Sir,
this
particular clause, I think, is quite
objectionable for more than one point
of view . What it means to do or
seeks to do is that all patents relating to food, medicine or drug products shall be deemed to be endorsed with the words 'Licenecs of right'
from the commencement of the Act
or for three years, as we have just
now passed. But as far ~ the effect
of this endorsement is concerned, the
very dangerous precedent, which as
I Slid and which was clearly pointed
out by Mr. Dandeker in the First
Reading, is that any person in India,
irrespective of h is qualification or
ability to work a particular patent
in India, will now have an automatic
right to make use of the patent.

Paten" Bill

'404

Now, surely Sir, it cannot be the
:ntention of this Government to upose a particular process. And now
we certainly should take exception
in the fiekl of food, medicine and
drugs. We have higher standards of
manufacture and they will have to be
maintained. I would not like to U8e
the word plunder, but this is some
kind of license which would enable
e,ch and every person to do _

17.%8 hrs,
[MR. SPEAKER in the ChaiT]

And therefore, Mr. Speaker. tis

i, certainly not in the interest either

of the development of the industl'y
the country or in the health in-

In

terest.

Sir, it is recognised that the pateRts
system, and We also agree with thill,
that as such should be encouraged to
step up indigenous and local induatries. And you have sufficient safeguards not only in this one bat in
many other provisions under the Indust: ial Development
Act.
And,
therefore, with this particuftlr \IE,
you also expose this whole field sa a
~
and is not certainly understood. As I said, the use of patents for food, drugs and medicines
by third parties shall now be automatic immediately on the sealing Of
the patent. And what is more: the
Controller Or the Government hu
diverted itself
with the power to
satisfy with a particular applicant or
a particular man or a firm whid!.
wishes to go into this, has ,ot the
necessary technical skills, has got the
expertise, has got the professional advice \Uld whether he has got the ftnlllL
ces. Anybody who seeks to apply III
a matter of right would now be abloe
to do. Sir, I think this will go against
what you want to do yourself. And
now the third thing is in respect of
the compensation which is to be given
to the patent-holder. And I think
this has been arbitrarily and statutorily fixed at a fixed nraximum of percentage, which will also go agalut the
development of such things.
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to

emphasise once
agaln and bring to the Minister's
attcntion Mr. Justice Ayyenger's observation in his report of 1959 (page
233) on the Revision of the Patents
Law, Mr. Minister, has come to the
conclusion that as tar as this clauses of
inventions is concerned-I am talking
about the clause of food, medicine and
drugs and all those kinds of sensitive
and valuable products--tbey touch upon the public health and it is very
necessary that there should be
a
guar'antee that persons who are permitted to work the inV'elltions are
~ who are qualified to work them
honestry and efficiently. And
he,
therefore, proposed that the Government should definitely screen the applicants before granting any rights for
Trenses of rights'.
Mr. Speaker, now I would like also

to recall that at an earlier stage, the

Government itself recognised the force
of this argument and first suggested
that only
~ persons who had secured a license under your Drugs Act
would only be allowed to apply as far
as this particular thing is concerned.
Now you again reverse your own original thinking, which I think was
more sensible. Therefore, to me it is
not clear as to why this vital thing
which is likely to affect the health of
the citizens of our country tas well as
the devel opment of this
important
thing is being sought to be nullified.
The Govemment itself is seeking to
divest itself of this power.
I think
this is extremely improper. Therefore,
our amendment No. 9 gives this power
to ~ ControlJer that he must satisfy
~
as far a s theSe things are
concecned.
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DR. SUSHlLA NAYAR : I wish to
oppose the amendment of Mr. Somani.
He is unnecessarily worried when he
says that the provisions of this clause
are throwin& open the floodgates and
making it free for all, rutybody and
everybody will start manufacturing
drugs. The truth of the matter is that
there are a number of other Acts
which control drug production. There
is the Drugs Act for instance and the
Industrial Licensing Act. I
don't
think it would lR right to throw this
burden on the Patents Controller to
decide on qualifications
for giving
licence of rights. We know how this
right was hed;::ed in by a number of
condit; ms in th e 1911 ~ So that
alth ':l.lgh ~ p"o\'ision for licence of
right W'dS there, in the 50 yea'S of
or SO of its existence, I do not think
in any single case the licence of r:ght
was availej
of by any once. Somehow or the other the matter went into
all kinds of controversies and litigations and the right was never uti!ised by anybody. Further, the patent
Controller's hands are full and to
hurden him further with the secreening of applications and laying down
conditions, etc., will not be proper and
fair. On the other hand, it will unnecessarily expose these officers to
uncharitable charges of corruption.
If they give judgment in faVOUr of
one. they will be accused by the other
partv and vke versa. Therefore, I
don't think the ameniment moved
by Mr. Somani should be accepted.
Now I come to my own amendment.
I rf'quest the Minister to give very
carefUl consideration to this 'amendment. It is a very reasonable amendment. What J have stated therein is
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that automaticaTIy to apply the provisions of Sections 94 and 95 to clause
88 is not fair and proper. I would like
him to examine these clauses 94(a)
and (b). So far as 94 (a) is cOncerned, it state._:
"that patented inventions are
worked on a commercial scale in
India without unduc delay and to
the fullest extent that is reasonably practicable;"

This is licceptable.

There can be no
Jjection to it. Then we come to (b):
"that the interests of any person
for the time being working or
developing an in'""ntion in India
under the protection of a patent
are not unfairly prejudiced."

This is very dangerous. Under this
anybody can be abstructed and anybody can be stopped from using
licence of right, and the operative effect of this clause will be the same as
has been the effect of the restrictions
in thi..; respect in the 1911 Act. Therefore, I beg o·t the Minister not to insist on applying 94 (b) to this clause 88.
Coming to 95 (1), (i) it says that
the 'royalty and other remuneration,
if any', for these drugs and foodstufts,
will be gone into. Sir, the royalty
for drug and foodstufts has already
been fixed at 5 ·p er cent maximum
in an earlier clause. And so, this is
unnecessarily confusing the issue to
apply this to clause 88, and it can
lead to litigation and unnecessary conflict I hope the Minister will agree
with me that application of 115 (1)(i)
is undesirable and should be omitted. Sir, sub_clause (ii) says, "that
the patented invention is worked to
the fullest extent by the person to
whom the licence is granted and with
reasonable profit to him."
Sir, whoever gets licence may work it at rea'3onable profit or without profit. He may
work it to provide drugs at a cheaper
rate wh'ch will - give him satisfaction.
It is not for the Governlll1!nt to insist
on his making reasonable profit. There-

fore, I think, it is better this is left
out. Therefore my amendment says:
"Where a patent has been endorsed with the words 'Licences of
right' any person who is interested
in working the patented inveI1tion in India shall at any time
after such endorsement be entitled as of right .. . . "
This is very important to use
~
clear term 'licence of right"-I would
like to use the words, 'as of right'; as
it is, these words are not used in the
Bill Therefore it remains ambiguous.
~
of right' is already there in
the 1911 Act. Therefore, my amend_
ment says th'at he shall be entitled . "
"as of right to a licence under the
patent on such tenns as may be
mutually agreed upon the patentee
and the person applying for the
licence, notwithstanding that he
is already the holder of a licence
under the patent before the endorsement."
Therefo,e . ~ would like that the
insistence that is there already at the
application of these clauses 94 and 95
is unnecessary. If you examine the
Act they are designed to cover the
cases of compulsory licences as dis_
tinct from licence of right under Section 84 and they are sought to be
attached to Clause 88 under licence of
right which I am objecting to.
I have already explained why 114(b)
should be omitted and why 95(1)(1)
and (ii) should be omitted. I hOlM!
Government will accept it.
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SHRI P. R. THAKORE: I do not
want to make any speech. Since it is
• very important amendment, I ho;>e
the hon. Minister will accept it.
SHRI NAMBIAR: May I say a
....ord in support of Shri Shiva Chandra
.fha's amendment as also that of Shri
Kanwar Lal Gupta I want to plead
.... ith Govoernment ....
SHRI K.
N. Tiwary
(Bettiah):
This is not the pr actice in the House
to support anothers' amendment. The
Mover of an amendment moves it and
speaks, and that is all.
SHRI NAMBIAR: I am saying what
amendment I am accepting. Instead
of 5 per cent royalty, they want to
make it 3 per cent; I have also got
lUl amendment that it might be made
2 per cent Or 3 per cent. But I am
prepared to agree to 4 per cent. The
reason is this. In the original Bill
tt was 4 per cent but in the Joint
C"mmittee, by one-vote majority, it
was made 5 PCI' cent. I hope the
hon. Ministe r will agrep to 4 per cent.
SHRT DINESH SINGH:
If I may
take first the points raised by Shri
N. K. Somani, he had expressed a
doubt that because of the licence of
right, many people may Ui! able to
acquire patent process and manufac-
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ture goods for which they may not
have the qualifications Or the expertise. My hon. friend is aware of
the
industrial licensing system
in
this country and will, therefore,
~
preciate that it will not be enough
for someone to acquire a patent and
go into manufacture just because ~
has been able to get the patent from
the patent office. He will still Iiave
to apply for an industrial licence. In
app!ying for an industrial licensing in
connection with drugs, medicines and
chemicals etc. he will have to obtain
a licence under the Drugs and cosmetics Act or under the Prevention
of Food Adulteration Act or the Insectkides Act as the case rna:: be.
ThereforE', the fact that he can acquire a printed copy of the patent
does not give him an automatic right
to start manufacture. I appreciate
the idea that my hon. friend has .
But it will not be the Controller of
Patents who should exercise
his
judgment to decide whether a particular bus:n ess con ~
or entrepreneur has the expert" e and the knowhow to manufactu" it. This judgement must be made in the Ministry
of Industrial Development. in the Licensinll Committee where there are
competent people to judge the cap..
abilities and the capacity. Therefore,
the point that he has made is taken
care of. It will not be served by the
amendment which he has in mind; his
~
will only weaken it by
~
the controller to exercise
his judgment in these cases, and I
E'nt;rf'l\' agree with what Dr. Sushila
Navar 'has ~
in this connection that
it has really to be judged some;vhere
else.
Therefore aIt hough the idea of
the hon. Member is good, it is not
necessa:'Y to have his amendment; in
fact, it would dpfeat his purpose if
his ampndment is incorporated.
As rpgards the point made by Dr.
Susihla Nayar, I entirely agree with
th0 thought" that she has expressed,
but may I say to her that all these
ha\'e been taken into account in the
Bill its('lf? For instance. she talked
of the licence of right in the 1911 Act.
If she will see that Act, she will see
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that this right was

&iven to the
Government only. But under this
Bill it is given to everybody. Therefore, all those doubts and their relation with other clauses will be completely removed when she will appreciate that anybody ooWd get it
under this Bill while under the 1911
Act it is only Government which
~
get it
DR. SUSHILA N.-\YAR:
I think
you a !'e mixin& this up. It is quite
clear-I :'ead out to you Section 94-that it is going to cause a very serious
difficulty the moment you say that
.any person who is interested in working the patented invention in Indi9
may require the ~
to grant
him a licence provided it does not
adversely affect the interest of anyone already exploiting it' . How can
you give it to anybody then?
SHRI DINESH SINGH: I am coming to that. I am only 'saying from
the start as to how the licences of
right can be given to anybody. Anybody who acquires the licence as of
right will acquire the rights of those
patents and the privileges of the patent of others will not apply in that
case. Section 94 which she has in
mind really
~
the privileges
that a patentee gets in this regard.
Here, these are taken away in the
licences of right and therefore. they
will not apply. The person who gets
the licence as of right will be able
to start manufacturing without any
hindrance.
The only
qualifying
thing will be that his royalty will be
for the duration for which the patent
is valid. Therefore, the hon. Member need have no apprehension that
there will be any difficulty ; thef'@
will Ix! no difficulty at all and he
will be able to start that after he gets
the industrial licence and the knowhow.
Now, th e points raised by the hon.
Member Shri Jha and Shri Nambiar
are covered by the amendment which
had been moved by Shri Thakur. I
am willing to accept that. Instead of

5 per cent , the ceiling may be fixed

at 4 per cent. Here again, I ~ say
that tlnce we fix the ceiling 3t 4 per
cent, it does not megn that he wiII
automatically get 4 per cent. He ma)'
get upto 4 per cent. I am only clarifying the point raised by Shri Jh.a on
the ceilin g. We are willing to a ccept
his 4 pe r c('nt cc-ilir. g.
DR. SUSHILA NAYAR: Under Seetion 94 royalty is fixed . Why do you
want to bring in roydty again under
Section 95?
SHRI DINESH SINGH : This will
not apply
in this case.
DR. SUSHILA NAYAR : W:1Y do
you want to keep it in the law?
MR. SPEAKER: I shall ntlw
~
amendment Nos. 9 and 10 to Clausp.
88 to the vote.

The amendments Nos. 9 and 10

~

MR. SPEAKER : May 1 now
amendment No. 24 as modified ~
vote of the House?

put
the

put and negatived.

SHRI SHIVA CHANDRA JHA; Mr.
Speaker. Sir, kindly proceed serially
becaUSe my amendment No. 24 i;
first.
SHRI DINESH SINGH : This, I take
it, is the same moved by Shri Thakur
limiting. the royalty to 4 per cent. We
are accepting 4 per cent and not the
others.
MR. SPEAKER : May I put S!1ri
Jha's modified amendment No. ~4 \0
the vote?
SHRI DINESH SINGH : May I re_
quest you to kindly read out lhe
amendment as it will be very
~
MR. SPEAKER: In amendment No .
24, 'two' is modified ttl 'four'.
SHRI DINESH SINGH : 4 per cent
is acceptable.
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lIR. SPEAKER: The questioil is:
"Page 43, line 30,

far "five" 8tlbstitute "four"
as modified).

(24.

The motion was adopted.

MR. SPEAKER: I sha1\ now put

amendments Nos. 31 and 32 to vote.

DR. SUSHILA NAYAR: It is neces.ary to explain them.

KR. SPEAKER: Not at this stage.
She herself was Speaker at one time.
Amendments Nos. 31 and 32 were put
and negatived.

MR. SPEAKER: The other amE:ndments are barred.
The question is:
."That clause 88, as
stand part 0( the Bill."

amended,

The motion was adopted.

ClalUe 88. as amended, was added to
the Bill.

Cbules 89 to 99 weTe added
Bill.

to the

Clause 100.- (Power of Centrol 00,,entflWmt to use int1entimu for JIIU'1IOIU
oj Government).

~ 1fT : qr ~ ~ ~
~ ~ ~ I 2 ~
fIt 1ft ~
~ f.t;!n ~ " ~
I lfit
iru nTr.r ~ I ~ lfR ~ ~ I

11ft

W(1I'

...
m-r;;nit

I beg to move:

far "five" substitute

sequential.
would only make thii
oOservatioll. While replying to the
debate on the motion tor consideration, the han. Minister said that keeping in view forthcoming inventiom,
for eX3mple, drugs for cancer whick
might come out ~ research. the demand for royalty would be more, 1
think there is some slight force in the
argument. But I think it is aIM
rather anticipating things too earl,.
If there is any such thing, it is alW'll7a
open to Government to come to Parliament and have it amended accordmgly. When the royalty ratio is fixed
at the higher rate of 5 per cent or
something like that, there is :dwaya
the temptation to fix it at the higher
rate, Anyway I am glad Government
appreciate the point and I am sure
they would accept this amendment
as they have already accepted the
earlier one .
SHRI DINESH SINGH: I am wiDing to accept the change from Jive IMll"
cent to four per cent.
MR. SPEAKER: The question is:
Page 50, line 3.for "five"
modified).

substitute "fOur"

(21, ..

The motion was aclopted.

MR. SPEAKER: The question is:
"That Clause )00, as amended,
stand pa rt of the Bill."

The motion was adopted.

Page 50, line 3,modified

Patent. BUI

" jour"

25,

SHRI S. KANDAPPAN: I mJ'Je my
amendment No. 46.
Page SO, line 3,for "five" substitute "four" (46)

I am sure Government will accept
my amendment because it Is only COll-

Clau.<e 100, as amended , lDas 'ldded to

the Bill.

MR. SPEAKER: The question i. :
"That Clauses 101 to 106
part of the Bill,"

stanel

The motion was adopte".
Clauses 101 to )06 lDere added to 'lte
Bill.
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Cl_e 107-(Defences, etc., in

for infringement).

DR. SUSHILA NAYAR:
move :

suits

ClI'Ait lines 39 to 43. (34 )

Sub-clause 3 casts on the accused the
onus of proving that he did not intringe the patent rights, instead at the
accuser proving it. This is contrary
to all principles of jurisprudence.
When this was pointed out in the
Select Committee by some witnesses,
'he Chairman said it wtluld be taken
eare of, but in the end we were in a
hurry and somehow this has been lost
light of.
My amendment is to omit this subelause (3).

~~

mlr.!· ~

mo

~

cm: 1m ~ ~ f.t;
~

Page 59,omit lines 16 to 19.

I bei to

Paf.e 54,-

~ : 1m 1fT ~
11
it ~ ~
~~~

~1

SHRI DINESH SINGH: I
agree
with the hon. Members and I am willing to accept the amendment proposed
by them.

MR. SPEAKER: The question is:

~ ~
,{'f

The motion was adopted.
MR.

SPEAKER: The quesfioll is:

"That clause 107, as
!'land part of the Bill."

amended,

The motion was adopted.
CIa....,e 107, a., amended, was 'ldded
to the Bill.
CIo,."es 108 to 123 WeTe added to the
Bi!!
Clause 124.-(Offices by Companies.)
SHRI SHIV A CHANDRA IlIA:
move:

mw.r

in;

~~

~

<mfT 'fiT

;;-m ~1

m

it. ~

f.t;

~

fun ;;nit

~

1

it.

~~~
pIT ~ 1~ ~
~~
~ 1 lfT'I'
~ <r.rt ~
~ 1
~ ~ I. ~
~

t

if& ~ 'fi<:m ~ f'fi itU ;;rr;;.r.m if If{
ifiT1I' ~ jim, it it lf1l: tr.T<fr ifijT <iT 1
~
;;rif 'fiTi iii mlfit lfTlr\iT m ;;nor

".r.r

t <r.f "m;T 'ien 'if<'! ;;nm ~ f'li
'T<'TaT 'fil' ~ 1 <r.f m'ifl!'fO iii ~~ <r<:
~ OilrT ~ ~
I '!f\i 'fi
~
<r<: ~~ ~
I lfTll<'rT 'liTi ;fi
mlf'l' ~
I
~ 'fiTi
tfifl<'l1
'!it'IT ~ ~ 1
~
~ ~~ f'fi ~ it

~

1

~

~I

~~
(34)

(26)

"Provided that nothing contained
in this sub-section shall render any
such person liable to any punishment if he proves that the offence
was committed without his knowledge or that he exercised all due
diligence to prevent the commission
of such offence."

Page 54,-

omit lines 39 to 43.

J"
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~ I
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~ «l11fOT ~ f.t;
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«

SHRI DINESH SINGH: This je •
standard provision fer oftenc:ea by
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the companies which had been
approved by P$"liament in several
Acts and this ill in conformity with
that. It a company commits certain
offences tben it should not be passed
on to innocent
~
who will be
implementing it. Obviously this judgment will be made by the court. We
are not taking away the right of the
court. We are only providing that it
should be fixed on the people who are
responsible for taking decision and
not those people who are working in
the company. The idea of the hon.
Member is really met by thill.
Deletion of this will only render
liable innocent officials who may not
know whether there is a patent or
not because they are working in a
factory and they will unnecessarily
b_me Iiabie.

r", ~

~ If!
~ ~

~ "''f.;:r ~ ~ fi!i '!iTt
t6fif ~ m ~ ~ <fiT'd"f'li't w
.fmm; '1ft ~ 00 'l"rft:i\" I

after "English" insert-"and Hindi" (27)

i:l1:r "fl ~
~

~ : ~

m~

~

I shall put amendment No. 26 to
the vote of the House.
. Amendment No. 26 10113 put and

negatived.

MR. SPEAKER:

The question is:
"That clause 124 stand part of
the BilL"

The motion was aclopted.
Clause 124 was added to the Bm.

MR. SPEAKER:
There are no
amendments from clauses 125 to 137
inclusive. I am
~ them together. The question is:
"The clauses 125 to 137 Itand
part of the Bill."
The motiolt IDOS adopted.
Clauses 125 to 137 were added to the

.
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Page 64, line 11,-

~~~

~
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Clause l38-(SupplementaTli provisions as to convention applications).
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MR. SPEAKER: I am now
~
amendment No. 27 to clause 138 to
the vote of the House.

Amendment No. 27 was put and
negatived.
MR. SPEAKER:

The question is:

"That clause 138 stand part of
the Bill."

The motion was adopted.
ClalUe 138 was added to the Bill.
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MR. SPEAKER: There are
amendments to clauses 139 to
inclusive. The question is:

no
141

"That clauses 139 to 141 stand
part of the Bill."

The motion was adopted.
Clauses 139 to 141 were added to the
Bill.
MR. SPEAKER:

Clause 142.

Clause 142-(Fees.)
SHRI C. K. BHATTACHARYYA:
move.
Page 66, line 10,-

for "the application for patent"
substitute-

"filing of the complete
fication". (57)

speci-

"recordal" substitute "recording". (58)

fOT

The amendments are accepted.
I need not make a speech.

So,

SHRI NAMBIAR: Sir, there is a
printing error in page 66, line 12. The
sub-clause. reads a' follows:
··"Where a principal patent is
granted later than· two years from
the date of the applicat'ion for
patent, the fees which have become
due in the meantime may be paid
within a term of three months from
the date of the recordal of the
patent in the register."
.
should

160

SHRl C. K. BHATTACHARYYA:
Mr. Nambiar is habituated to make a
speech on all occasions. I am not. I
do not want my beautiful voice to be
heard so often. •
Thank

SHRI NAMBIAR :
very much.
MR. SPEAKER:

you

The question is:

Page 66, line 10, for ''the application for patent" substitute
"filing of the complete specification" .. (57)

The motion was adopted.
MR. SPEAKER: The question is:
Page 66, line 12, for "recordal"
substitute "recording". (58)

The motion was adopted.
MR. SPEAKER: The question is:

Page 66, line 12,-

The word "recordal"
correCted as ''recording.''
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be

SHRI C. K. BHATTACHARYYA:
That is my amendment. Had he gone
through the list of amendments, he
would have seen my second 3mendment which modifies that word and
makes the verbal correction.
SHRl NAMBlAR: He eould have
made a speech, ment'ionin, it.

"That clause 142, as
stand part of the Bill."

amended,

The motion was adopted.
Clause 142, as 'ulItended, was .Ldded
to tile Bill.
Clauses 143 to 163 wel'e added to

the Bill.

MR. SPEAKER:

The question is:

"That the Schedule, Clause I, the
Enacting Formula and the Title
stand part of the Bill."

The motion was adopted.
The Schedule, Clause I, the Enacting
Formula and the Title were added
to the Bil!.
SHRI
move:

DINESH

"That . the Bill.
passed."

MR. SPEAKER:

SINGH:

as

Sir, I

amended, be

Motion moved:

"That the Bill,. as amended,
passed." (lnterruptlott)

~

I6r

Patents Bil!
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DR.
SUSHILA
NAYAR:
Mr.
Speaker, Sir, there is plenty of time
and I do not see any reason why any
hon. Member should obstruct another
hon. Member from making a speech.
Thrs is completely unfair.
Sir, I wish to say a few words on
this third reading, and my reason for
speaking is this. We have taken
special trouble to have this sitting
today, and we have sat here missing
many other important engagements,
because we thought that this Bill is
important. But I wish to say that the
passage of the Bill by thil House
alone is not going to complete the job.
It is for the Minister of Parliamentary
Affairs to see that it is passed by the
Rajya Sabha also before the Rajya
Sabha adjourns.
Further, I wish to say that even
after the passage of the Bill bv both
Houses, it is not that the troubles on
account of which we have enacted
this law will necessarily be removed.
It only enables the Government to
take certain actions.
It is giving
certain powers to them. It rew\ains
to be seen how alert the Government
is, how active the Government is, how
'oon they will take action and how
correct their actions will be. They
are well-known for bungling as they
have done in the recent Drugs (Price
Control) Order. The price cOlttrol
whiCh was in force from 1st April
1963 and which had prevented tise
in prices till 1967 was hurriedly removed. The prices rose. Then they
reimposed the coontrol order whicl.
was so defective that they have had
to change it a number of times within
a few days, causing confusion upon
~
Every time it wa.q contusion worst confounded. As a result.
prices have risen sharply and drugs
have become scarce.
Thfrefore.
unless and until Government takes
very good care and uses the provisions of this Bill when it becomes an
Act judiciously and expeditiously, it
will not serve the purpose for whIch
it is being enacted. I urge that the
Government starb makin, the neees-

sary preparations fronl now on in
anticipation cf the passage of this Bill
-it will be passed by Rajya Sabha
also with'in a week or .0-80 that
action may be immediately taken
when this becomes law and the dif'llculties of the public with regard to
high prices and non-availability of
drugs may be removed.
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The question is:

. "That the Bill as
P81SeCi."
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amended be
,
adopted.

MR. ~

We have really
very solid WOi"k tod.y r
am so happy_ And r alii not ~
that we ]Qst a hoijday. Thank
Y
very muc:1L
you
ODe S911\e.
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Sabha then. ad;oumed till
Qae Cloelc on Monday
IIrlOIBhadra 9,1892 (Saka):

