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 The  question  is:  Casss  and  other  Taxes  on  \minerals  (Valida-
 tion)  Ordinance,  1992  (Ordinance  No.7  of

 “That  Clauses  51035  andthe  schedule  =:  1992)  promulgated  by  the  Presidenton  the
 stand  part  of  the  Bill’  15th  February,  1992”

 The  motion  was  adopted  Certan  States  havebeen  imposingcess

 Clause  5  to  35  and  the  Schedule  were
 added to  the  Bill

 MR.  CHAIRMAN:  The  question  ts:

 “That  clause;  the  Enacting  formula  and
 the  Long  title  stand  part  of  the  Bill.”

 The  motion  was  adopted.

 Clause  1,  the  Enacting  Formula  and  the
 Long  Title  were  added to  the  Bill

 SHRI  RAMESHWAR  THAKUR:  Ibeg  to
 move:

 “That  the  Bill  be  passed”.

 MR.  CHAIRMAN:  The  question  15:

 “That  the  Bill  be  passed”.

 The  motion  was  adopted.

 16.47  hrs.

 STATUTORY  RESOLUTION
 RE.DISAPPROVAL  OF  THE  CESS  AND

 OTHER  TAXES  ON  MINERALS
 (VALIDATION)ORDINANCE

 AND
 CESS  AND  OTHER  TAXES  ON

 MINIERALS  (VALLIDATION)  BILL.

 SHRI
 गा

 दिलेਂ
 "

 “That  this  House  disapproves of  the

 and  other  taxes  on  miners.  This  had  been
 struck  down  by  Courts  including  the  Su-
 preme  Court  of  india  in  different  cases.  As
 aresutt  of  the  judgement  in  these  cases,  the
 State  Governments  became  liable  to  refund
 cess  and  other  taxes  collected  by  them.

 [Transiation}

 The  Superme  Court  and  several  High
 Courts  of  india  have  give  judgements  to
 refund  cess  and  other  tatsxes  collected  by
 the  State  Governments.  This  ordinance  has
 been  promulgated  to  stop  the  act  of  refund-
 ing  the  money  because  the  State  Govern-
 ment  have  spent  the  amount  on  their  devel-
 opmental  activities.

 Madhay  Pradesh  has  to  retund  Rs.91
 crore  and  Orissa  Rs.  12  crore.  How  will  they
 be  able to  refundit?  The  taxpayers  are  lakhs
 in  number.  Who  will  receive  it?  This  is  a
 problem  before  the  Central  Government.

 This  is  afact  that  CentralGovernmentis
 not  going  to  be  benfited  by  imposing  the
 cess.  The  State  Government  have  spent  it.
 and  several  State  Government  have  थ
 peated  to  the  Central  Governments  to  pass
 altaw  so  that  they  may  not  have  to  refundthe
 money.

 MySubmission  is  that  there  were  two
 cases,  one  of  themwas  that  of  Moessers  Fero
 Alloys  Corpotion  Orissa  Udyog  and  second
 was  Orissa  cement  Vs.Orisa  State-

 क्  ALR.1991-S  ८  818-55  and  the  second  was *
 Orissa  Cement  Vs.  State  of  Orissa
 A.LR.1991  SC  1671-1771. 100 100  not  meanto
 say  that  the  Government does  not  want  to

 get  the  refund  but  the  Stat  Governments
 have  requested  you  to  do  so.  Is  is  essential
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 to  accelerate  the  exploration  programme  of
 oil  and  Natural  Gas  क  Westem  Rajasthan,
 the  area  which  ।  represent.  The  Centre
 should  give  up  it  idea  to  take  away  minor
 minerals  from  the  control  of  State  Govern-
 ment.  Minerals  covered  in  this  category  in-
 clude  minerals  like  marble,  granite  and
 sandstone.  The  Central  Government  has
 made  up  its  mind to  have  these  -  under  Its
 control  whereas the  State  Government  should
 have  control  over  these.  If  the  control  shifts
 to  the  Central  Government,  the  economy  of
 Rajasthan  which  is  a  backward  State  will  be
 shattered.  tt  will  adversely  affect  the  people
 belonging  to  sheudied  Castes  and  Sched-
 uled  Tribes  and  otehr  backward  classes  who
 Gepend  on  minig  of  these  minerals  for  their
 livelihood.  The  State  Government  has  for-
 mulated  policy for  granting  lease  on  minerals
 keeping  this  social  commitmentin  view  which
 too  will  be  adversely  affected.  The  Govern-
 ment  is  going  to  make  this  amendment  only
 because  the  State  Governments  have  spent
 the  entire  amount  of  the  cess  on  their  devel-
 opment  activities  and  it  is  not  possible  to
 refund  that  amount

 On  the  other  hand  States  are  being  put  to
 economic  1055  by  not  revising  royalty  rates.
 There  is  a  provision  for  revision  of  royalty
 rates  after  every  four  years.  while  the  sources
 ofthe  income of  the  Central  Government  like
 excise  duty,  income  tax,  custom  duly  etc.
 are  revised  every  year,  the  royalty  remain
 static  for  seven  oreitht  yearstogether  There
 ts  provision  of  tax  on  minig  up  to  20  per  cent
 of  the  selling  price,  but  the  retes  have  been
 fixed  between  2  to  10  percent  only.  Thus  the
 State  Governments  are  being  deprived  of
 Principal  source  of  income.Governments
 intention  is  good.  The  Orissa  and  Madhy
 Pradesh  Government  are  making  this  de-
 mand.  Therefund  of  money  ts  possibie.  But
 the  Central  Government  is  of  the  view  that
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 the  State  Government  has  spent  the  money
 and it  is  not  being  refunded.  The  amount
 obtained  by  way  of  roytty  is  spent  on  devel-
 opmental  activities.  ॥  the  Government  re-
 vises  it  immediately,  the  State  Government
 will  be  able  to  undertake  developmental  at
 works  with  the  help  of  the  amount  obtained
 from  increased  roylty.  So  ।  support  the  mo-
 tion  to  repeal  this  ordinance  though  your
 intention  is  good.

 [English]

 MR.  CHAIRMAN  :Motion  moved:

 “That  this  House  disapproves  of  the
 cess  and  other  taxes  on  Minerals  (Valida-
 tion)  Ordinance,  1992  (ordinance,No,7  of
 1992)  Promulgated  by  the  President  on  the
 15th  February,  1992

 [Translation  -. ज  भ्र  an

 THE  MINISTER  OF  STATE  OF  THE
 MINISTRY  OF  MINES  (SHRI  BALRAM
 SINGH  YADAV):  1  beg  to  Mover.”

 “That  the  Bill  to  validate  the  imposition
 and  collection  of  cesses  and  certain  other
 taxes  on  minerals  under  certain  State  laws,
 be  taken  into  consideration.  “

 Sir,  with  your  permission,  |  would  like  to
 speak  a  few  words  whille  commending  the
 Bill  for  consideration.  The  division  of  tegisla-
 tive  powers  between  the  Central  Govern-
 ment  and  the  State  Govemmen  is  governed
 by  part  ॥  of  the  Constitution  of  India.  In
 Article  246  of  the  Constitution  a  mention  has
 been  made  of  the  Union  List  -1,  State  List-2
 and  Concurrent  List-3.  Entries  in  respect  of
 them  have  been  made  according  to  the
 Seventh  schedule.  Under  the  entry  54  of  the
 List-1  of  the  Constitution,  the  Central  Gov-
 émment  has  been  empowered  to  regulate
 mines  and  to  develop  minerals  to  the  extent

 *Moved  under  the  Recommendation  of  the  President.
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 such  regulation  and  development  under  the
 contro!  of  the  Union  has  been  declared
 proper  by  Parliament  through  law  in  the
 public  interest.  In  comparision  to  this  the
 powers  given  about  regulation  and  develop-
 mentof  mines  underentry-2 of  the  State  List-
 2are  limited  tothe  the  terms  of  the  provisions
 of  the  list  -1.  Under  entry  45  of  the  State  List
 -2  also  State  Governments  have  been  em-
 powered  to  determine  and  collect  land
 ravenue  maintain  land  records,  condut  sur-
 vey  for  revenue  purposes  and  entilergent  of
 revenue  and  transfer  records.  In  addition  to
 this,  State  Governments  have  powers  to
 impose  tax  on  land  and  bulldings  (Enter 49  of
 List  -2)  as  also  on  mineral  rights  in  relationto
 development  of  mineral  (Entry  50  of  first-2)
 as  per  the  limits  laid  down  by  the  parliament
 in  this  regard.
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 The  partiamint  passed  Mines  and  Min-
 eral  (Reguaition and  Development),  Act  1957
 with  a  view  to  rbing  the  regulation  of  mines
 which  was  later  called  the  set  of  1957  and
 development  of  minerals  under  the  Union
 under  Entry  54  of  List-1.

 Therefore,  ithe  powers  granted  to  State
 Government  under  entry  -23  of  the  List  2  hve
 been  limited  to  the  extent  to  which  the  Union
 Government  has  taken  over  those  powers
 under  the  Act  of  1957.

 Sections  9  and  9  (A)  of  the  Act  of  1957
 provide  that  the  rates  of  royalty  or  dead  rent
 shall  be  those  as  will  be  determined  by  the
 second  and  third  schedules  respetively  of
 the  Act.  These  retas  of  roypty  or  dead  rent
 aare  notified  by  the  Central  Government.
 But  its  collection and  utilisation  ०  the  amount
 thus  collected  is  made  by  the  concerned
 State  Governments.  In  the  above  said  situ-
 ation,  a  question  regarding  the  competence
 of  the  State  Legislatures  about  imposition  of
 any  other  levy  on  minerals  has  arisen.

 Verlous  State  Govemmeants  have  lev-
 fed  cess  and  other  taxes  on  minerals on  the
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 basis  of  laws  pased  by  their  respective  State
 Legislatures.  Such  levies  are  in  addition  to
 royalty  notified  by  the  Central  Government
 under  Mines  and  Minerals  (Regulation  and
 Development  )  Act,  1957.  The  tegality  of
 these  levies was  suspect  and  these  suspl-
 cions  were  raised  under  the  provisions  of
 division  of  powers  as  provided in  the  Consti-
 tution  of  india  anc  the  provisions  of  Section
 Sand  9(A)  ofthe  Act  of  ‘957.  Some  persons
 challenged  the  State  Governments’  powers
 incourts  regarding  imposition  of  suchcesses
 and  other  taxes  on  minerals.

 Various  courts  and  the  Supreme  Court
 in  two  special  cases  have  repeated  the  cor-
 responding  provisions  ०  verious  Acts  passed
 by  verious  States  with  regardto  imposition  of
 cesses  and  other  taxes  on  minerals.  Thefirst
 judgement  was  given  by  the  Supreme  Court
 on  25-10-89  in  india  Cement  Ltd.Vs
 Tamilnadu  State  case.  The  Supreme  Courts
 stated  in  its  verdict  that  royalty  is  a  tax  and
 cess  having  been  a  tax  on  royalty  is  beyond
 the  jurisdiction  of  State  Legislatures  be-
 cause  all  of  their  powers  have  been
 superceded  under  Section  9  of  the  Act  of
 1957.  in  its  second  decision  on  4.4.91  inthe
 case  of  Messers  Orissa  Cement  Ltd  Vs.
 Orissa  State  and  other  the  Supreme  Court
 settied  several  cases  relating  to  the  State  of
 Orissa,  Bihar  and  Madhya  Pradesh.

 The  Supreme  Court  opined  that  levies
 imposed  by  these  States  violate  the  provi-
 sions  of  the  Constitution.  In  its  above  judge-
 ment  the  Supreme  Court  issued  instructions
 tor  compulsory  refund  of  the  levies  collected
 on  minerais  upto  the  date  of  the  repeaiment
 of  the  levy  Such  dates  for  Bihar,  Orissa  and
 Madhya  Pradesh  were  4/4/91,  22/12/89  and
 28/3/86  respectively.

 Fotiowing  the  Supreme  Courts  decision
 on  4.4.91,  the  Orissa  and  Madhya  Pradesh
 Govermments will  have  to  refund  huge  amount
 collected  by  them.  Since  refund  of  this  money
 will  involve  severe  adverse  affect  on  the
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 revenue  of  these  States,  ।  propose  to  intro-
 duce  a  suitable  law  for  the  validation  of  the
 fevies  already  collected.  In  the  case  of  Bihar
 the  date  upto  which  the  levies  were  allowed
 to  be  retained  was  4.4.91.  It  is  also  worth
 Noting  that  it  will  be  very  difficult  to  ensure
 that  the  collected  levies  are  refunded  to
 various  endsers  of  those  minerals  who  have
 to  bear  the  burden  of  these  levies.

 Ater  examining  the  above  points  and
 also  taking  into  account  the  pressure  from
 some  State  Govemment  about  refund  of
 levy,  the  President  of  India  promulgatgedthe
 Mineral  cess  and  other  Taxes  (Falidation)
 Ordinance,  1992  on  February  15,  1992.
 Through  this  Ordinance  seven  State  Gov-
 ermments  will  have  to  validate  the  collection
 of  cess  and  other  taxes  on  minerals  upto
 4.4.91.

 [Translation]

 These  seven  State  Goverment  such
 as  Andhra  Pradesh,  Bihar,  Karnataka,
 Madhya  Pradesh,  Maharashtra,  Orissa  and
 Tamil  Nadu  tannot  recover  levies  after  this
 date.

 MR.  CHAIRMAN:  Hon.  Minister,  Your
 statement  is  too  lengthuy.

 SHRi  BALRAM  SINGH  YADAV  Sir,  |
 am  just  cenciuding.  This  Bill  will  replace  that
 ordinance  and  validate  the  Acts  of  the  State
 Government  to  make  them  free  from  re-
 sponsiciitl,  of  refunding  recovered  cess.
 The  Bill  is  being  introduced  on  the  request  of
 atfected  states,  so  that  their  difficulties  may
 be  removed.  -  |  introduce  the  Bil
 for  the  consideration  of  the  House.

 {Engish}

 MR.CHAIRMAN  :  Motion  Moved:
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 “That  the  8  to  validate  the  imposition
 and  collection  of  cesses  and  certain  other
 taxes  on  minerals  under  certain  State  laws,
 be  taken  into  consideration.”

 There  are  amendments  to  the  Motion
 for  consideration,

 SHRI  DAU  DAYAL  JOSHI-not  present.

 SHRI  GIRDHARI  LAL  BHARGAVA.

 ।  Translation)

 SHRI  GIRDHARI  LAL  BHARGAVA:  |
 beg  to  move-

 “That  the  Bill  be  circulated  for  eliciting
 opinion  there  on  by  the  25th  June,  1992.”

 [English]

 MR.CHAIRMAN:  Now  the  Minister  to
 make  a  statement.

 17.02  Hrs.

 STATEMENT  ; MINISTEB
 Bofors  by  investigation

 [English

 THE  MINISTER  OF  EXTERNAL  AF-
 FAIRS

 (SHRI_MADHAVSINH  SOLANK)): Sir,  inthe  moming,  hon.  Shri  Jaswant  Singh,
 hon.  Shri  Somnath  Chatterjee  and  other
 hon.  Members  have  sought  clarification  on
 my  visit  to  Davos.

 1  have  read  the  report  which  has  ap-
 peared  in  a  newspaper  toady,  |  wish  to  make
 ७  brief  slatement  clarifying  my  position.

 Nelther  the  Ministry of  Extemal  Affairs
 nor  |  deal  with  the  Boforsਂ  investigation. |am
 not  aware  of  the  details  of  the  pending


