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REMARRIAGE OF NATIVE CONVERTS’ BILL

The Hon'ble Mr. MAINE introduced the Bill to legalize, under certain cir-
cumstances, the remarriage of Native Converts to Christianify, and moved that
it be referred to a Select Committee. He said— In submitting this Bill to the
Council, I must repeat the description of its’ intended character which I gave
when I obtained leave to introduce it—that it is intended to be an interposi-
tion of the secular power on purely morsl grounds, leaving missionaries and
clergymen and ministers of religion generally to remarry Native Converts
repudiated by their wives or husbands for religious reasons, or not to remarry
them, or to remarry them under sgch circumstances as, in,their view, may
justify remarringe. I have attempted to mark its secular character, first,
by the recital in the preamble that it is expedient to relieve ministers of
rehgmn from the penalties to which they are now exposed for celebrating -
such remarriages, and secondly, by the provision in the Bill that no minister of
religion shall be compellable to avail himself of the liberty allowed by it.
There are, moredver, many minor points and small peculiarities of expression in
the Bill which are to be accounted for by the intention to stamp its secular.

nature.
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Sir, the persons entitled to relief under the' measure are Native Husbands
and Native Wives—a * Native Husband” being defincd to bo “a married ‘man
domiciled in British India, who shall have completed the age of sixtecn years,
and shall neither bo a Christian mor a Jew,” and o Native Wife being cor-
respondingly defined to be “a married woman domieiled i in British Indm, : who
shall have completcd the age of thirteen ye'us, and shall ne1the1 be a Cluls'uan
nor o Jewess.” The first point, then; to be noted in 1e0‘a1d to ‘tho measme 1s
that it applies to Natne wives ‘Do less than to- Natwe husbands. - I freely
acknowledge that the samo consxderatlons do not . apply to fema,les as to mdles,

and that the instances Wlll 16 fow in which'a N'L'cwe Chustmn woran W]ll ap-
ply for permission’ “to rejoin her ' Native husband Stlll such cases may
ocour; and until it Do _shown. tlmt we' are levlslatmg for 8 contmoency
which is pmotlcally ‘of no’ moment I have thought ﬁt o mamtam the
equality of sexcs pxovumnally in the Bill. Perhaps I shull make my 'descri ip-
tion of the provisions of the Bill clearer if T follow the course- adopted in my
Statement of Objects and Reasons, and speak as if the Bill referred only ‘to a
Native husband 1epudmtcd by his wife, it hemo remembcred that the converse '

proposition  will always apply to Native wives' deserted or repudiated by -their -
‘husbands.

Slr, the gxounds of relief arethe, desertmn ;‘,.or repudmtlon of the Natwe
‘husband by “his ™ w1fe “wheri "such - deserhon or¥rey udmhon is ‘solely’ the
_result of the Natwe husband’s having oha.no'ed "his Yeligiohi ‘for Christianity. 1
have followed Sir Barnes Peacock’s draft .Bill in providing ' that the . volun-.
tary refusal or neglect of the wife to cohabit with the husband after his
change of rellgmn has come to her knowledge, “shall be sufficient proof of
'dcsemon or 1epu(h“t10n, and also shall be sufficient presimptive proof that
.'quch desertion or 1epudmt10n was the consequence of his change of religion,
" -unless some othier ¢avise be shown, " I further hold——and that seems to have been
“also tho opinion of Sir Barnes Peacook—tha.t no. grea.ter dJﬂioulty will atténd the
“proof of the fact of the chango of rehglon for Ohrlstmmty than aftends the
establishment of any other fact ‘before a court of justice. It is true that,
in European and Protestant .Christian societies, where the shades of belief
mix msensﬂ)ly and by imperceptible gradations -with one .another, -it .is. ‘some--
timbs hard to.say when a person has passed from ‘one form of belief to another.
" "But Dnghsh courts of justice, and pa.rtlcula.rly the ‘Oourt of Ohanoery, have
often to face a ‘similar (difficulty. Here in India the dlﬁioulty is greatly dimin-
ished. It must be remembered that these matters have to be, regarded from
a Native, not from an European, point of view: gnd in Indis a - change of reli-
. gion is generally accompanicd by a violent -disturbance of manners, usages, and
family relations. On the whole the Indian Courts seem to me to have many
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‘more diffioult questions Defore them to solve evory day than the enquiry. whether

a Nntwe lms bom‘Z f ide changod his 1ellg1on for Ohustmmty

'l‘he mode of rehef is by suit for conJuwa,l society, commencmg, as at home,
with a etltlon followcd by a cxtatlon 'l‘he ‘petitionor will uppem personally in
'Court' a,'n&‘ Efo ‘will the respondent m conformxty with the terms of the citation.
_’l‘he pepltloner will be bound to prove t the identity of the parties, their marmage,
o factd that they havo attamed thé’ age which will satisfy the deﬁmtlons ‘of
ﬁﬂatu'fe Husband’ and ¢ 1\Tatnre Wlfe, tho desertmn or 1epudmt10n that suoh de-
:,sertlon or repudmfnon has taken -place solély in .consequence of the change of
"rehglon, and that it has continued for the six months next before the com-
mencement of the sult Tho medza probandz, in the last instances, will be those
fprgnded. in. S;r Bamés"Peaooo s Bill, Thereupon the Judge will ask the respond-
ent whether she re‘fuses "fo cohablt w1th her husband, and, if so, what is the ground
of such refusal. "It is'to be remarked that the J udge will be a High Court J udge

in the Premdency Towns and the Ziilah J udge in the Mofussil, and that durmg /

the .examination. he may iexclude from the Court such persons as he shall
think fit. If the respondent refuses to rejoin her husband, the case will be
adjourned for a month, and arrangements made for a private interview between
the husband and wife. I call the interview private, but it has been suggested
that in some cases it may be cruel or unseemly to provide for an absolutely
private .interview,..and. l;gnce _he Judge may regulate or modify the degree
of privacy; buf no condition is to be imposed which may interfere with the
ascertainment of the respondent’s free volition. At the expiration of the
month the parties will re-appear. If the respondent still persist in her
refusal, there will be an adjournment for a twelvemonth, at the expiration of
which they will again come into Court, and the petltloner will be under the
necessity of proving the continued desertion or repudmtlon during the year
that has expired. A fresh interview will then be arranged for, followed by a
new interrogation; and if after all these adjournments, interrogations, and
interviews, the respondent conclusively declines to rejoin her husband, then,
and not till then, the Court may -make o decree empowering the petitioner to
remarry.

~ The time occupied by these proceedings will necessarily be twenty months.
But I calculate that, taking into account the preliminaries and the hearings,
the space of time between the first desertion or repudiation and the decree for
remarriage will be at least two years. These periods are, however, only. insert-
ed in the Bill pro formd, and if the further information we shall reccive shows
that they ought to be shortened or lengthened, I personsally shall have no ob-
jection to change them.



( 4)

The .further points which require notice are mentioned in the Statement of
Objects and Reasons,  Cruclty or adultery proved against the petitioner will
bar the suit. The children of the first marvinge retain their personal and
proprictary rights, and, if under the age of thrce ycars, may remain in their
mother's custody until attaining that age. The wife retains the status which
shie would have had as lawful wife, and forfeits no right to maintenance, dower
or inheritance. She is, however, permitted to remarry after the decreo‘a\lloiwing
the petitioner’s remmriage, but if she remarry she forfeits all rights or- interests -
she may have in the petitioner’s property. That is substantially the provision
of the existing law—the wifc after the decree of remarriage has the rights of a
Native widow, but if she remarries she forfeits them as under the Hindd Wi-
dows’ Remarringe Act. It is further to be observed that, if the wife has not .
suflicient property ‘to maintain herself, the J udge may award alimony, and also
suflicient funds to enable her to defend the suit, if she - be in need of them..
A Convert married to several Native wives will have to make them all respond-
ents.

Sir, .“hen I obtained leave to 1introdiice the Bill, I went so fully into the'
grounds for considering it both Justlﬁable and expedient, that I do not deem it
nocessary to trouble the Councxl by tmvellmo 'aﬂa,m ;over thg same field. I .-

+ 16 Cor uncil to pass the |
Bill in any lmste, and shall proba,bly not ask them"to pass it durmg the present '
sittings. ‘T am “awarethat. many mxssmnarles cons1der the 'matter * one “of
extreme urgency, and are anxious that this measure should become law
with the least possible delay,” But I think that after waiting so long they may
‘reasonably wait longer until full information and criticism have been received,
both from the various sectlons of the Christian commumty and from any persons
who may speak the opinion of Native and non-Christian soclety Ttis my firm -
conviction that the preponderant opinion of the mlssmnanes is strongly in favour
of the Bill, and I further am under the i 1mp1ess1on ‘that in proportion to the -
success in conversion of any body of missionaries is their anxiety for some sich
s measure as this. As for the Natwe commumty, I have seen 1o sign of _any - d1S-
like or disrelish for the measure, and, indeed, 1" 1mamne them to be: entue]y
indifferent to it. Still I am aware how difficult it is to ascertam these things in_
India, and I am desirous that the Council shall pass 1no measure of which it may
repent hereafter.  But to prevent misconstriction, T must’ add that, so far as I
am personally concerned, if no political difficulties should disclose themselves,
and if no general dislike on the part of the Christian worid should be - proved,
it is assuredly my intention to persevere with the BilL™: - e+
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Tho Hon'ble Mr. Oust:—“No one can.doubt the benevolent motivo which
'has led to the mtroductlon of this Bill, -and it' must bo -admitted that it has
‘heen mtroducod in s most fair and hbeml manner. I understand that the Bill
will be pubhshod and cipeulated for’ 0_'[)1111011, and no- further action before this
Coundil. wlll de talken until replies. come, wlmu the principle will -be open -to,
dlscussxon“c "Suich being tho-case, there is no réom for oppomtlon at ‘this’ stage
é.nd I&lmye no nmendment to propose, as what I should have ploposed is;oon-

ceded bv the Magver of the Bill."

I'should be most univillirig to appear’ ds ari’opponent of any mecasure in
fav()ul .of . Native Converts, and it would be presumptuous in me to assert, on my
" Jown authonty, that this, measmo 1s opposed to Scrlpture Dbut this is-the view
npparehtly adopted by the numel‘ous ole1 15y and laymen, who met two years ago
at the fPunJab Oonferénco, zmd this is the opmion apparently expressed i a
petition signed last week by nearly all the clergy of the Church of England in
Calcutta, the clergy of Bishop’s College, Native missionaries, and missionaries
“the husbands of Native wives, who have called upon the Government of India to
hold back from legislation in the direction of this measure. I am aware that
the Church of Rome and many of-the evangclical clergy, men for whom I
have the greatest respect and esteem, have adopted a contrary opinion, whether
from unbiassed conviction or motives of expediency I cannot say: anyhow
=g behoves this Oouncll tojbtmse before 1t proceeds to legxslatmn. -

. .]',_am myself opposed to this measure on secular as well as rehgious grounds.
To the conciliation clauses, with some amendments, there may be in principle
no objection, though it is’doubtful how they can be worked in practice, and Low
Native ladies of respectable family will be induced to appear in Court, and be
closeted with Native converts ; but the other ol;iuses of the Bill do nothing less
than legalize bigamy among Native converts, and inflict penalties on innocent
parties. I am assured that, in many cases, if the converts would but have the
grace to wait, they might persuade their wives to come round: but when once
they have formed new alliances, the door to reconciliation is closed for ever.

I do not wish to say any thing which could possibly appear to be harsh,
but it must occur to alk that the convictions of a convert from heathenism to
Christianity must be slight, if he requires legislation to secure his morality : that
is the real object of the Bill. I do-not admit that celibacy and asceticism are
unknown in India: these practices had their origin in the East, and aro adaepted
by numerous professors of the Hindd and Buddhist religions. It is with the
greatest diffidence that I approach in this Council, even fram a historical point
of view, the very scrious subject of the interpretation of passages of Scripture
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but it is forced upon me by the argument adopted by Mr. Maine when he asked
leave o introduco this Bill. T cannot bring myscll’ to believe that St Paul,
a native of Ciliein, in Asia Minor, in a letter to his flock at Corinth in Greece,
used the words “ Let her depart,” in the technical sense of the Loman forum,
L tantomount to a divorce. 1 lean more to those who maintain that he could
not have done so without ineuleating a rule contrary to the preeepts in the
*Gospel, which mako adultery the sole ground of divorco. These -difficult
points will no doubt be cleared up by those who are best ablo to do so, and whose
special provinee it is to do so boefore the Bill comes up in Council again, and I.
shall be glad if avgaments are adduced sufficient to convinee mo that the mea-
sure is not opposed to tho real intorests of the convert.”

The on’blo Mr. Muir :—* Siy, I beg to pﬁ'er a fow romarks in support of
this Bill. ‘ ‘ ’

I beliove that legislation is necossary on the subjeet, because we have
applied the Buropean law of marriage to the Native Christians, absolutoly and
catirely, without any exception to meet the widely different posmon in . whioh
that community st'mds .

I am as much opposed to ¢ class-legislation,’ where it ‘can be, avmded ns'

“my Hon'ble friend who has preeedod o ' I §11bm1t that class-leﬂ'xs-
lation’then frst took plags Whe o the Piic isions of ‘the Ennhsh marri. .
" nge law. upphcablo to’ Native Olristians without  the n necessaly mo(hﬁcatlom

" And we ore now simply vetracing our steps in: exempting the Nutlve Clmstmns

from penalties and restrictions which ought never to lmve been imposed upon
them.

Rehef is ncedcd by no other portlon of the commumty ‘When we look

lﬂto the Hindoos, wo find that, if aperson cha.nves his 1‘811“‘1011, he is, held to be
civilly dead, and so far as any penaltics’ of the’ seculm-' law” go, “ho ‘s frea " to
consider his provxous marriago dlssolved and to contxact 2 new one. . L.

_ So also w1th M.).hom,otans. , In couutnes under Mwhometun 1‘ule, 1f an 1dola-

ter or an’ mﬁdel becomas o M.Lllometan" he 1s 5 thereby 1eleased from - u.ll the

-~ domestio obhmhxons umler Wluch he lay to the memberg of lns fa.mlly who do

“10t join Islam; andis freo to contmct a how murrmge “Take the converse cnse
‘of a Mahometan falling away from his reh"mn ;—he becomes ipso ﬁwta civilly
dead, and his mavringe dissolved ; or mther, if the stmct letter of thc law be

followed, the narriago is dxssolved bya: much more summary process, for he
Leoomes liable not mcxely to cxvxl death 'but to a. natura.l or. mther to & violent,
end by the sword of the exceutioner, -



+ Under our own rule, Sir, excepting of coutse this latter provision for the

decapltatlon of tho npostate, tho freost liharty is given both to the Hindoo and to
the M'Lhomotzm in‘the exercise of their laws and usages. In case of chango of

(.11«'1011, they arb'free to act upon the dogma of consequent civil death, and so

fir as. anv“"“ elposutmn or peualty of the sceular lawv is concerned, to mmarry
at pleasﬁle “Or rather they have perfect liberty both-of divorco and remarviage,
whetharthére be change of 1elmon or not

This, then, Slr, isa su(ﬁownt roply to those who say (for this has been said

hy: somo) that“we' ‘aro providing an’imriunity or special license for the Native

Christians. This is nof the caso. Even after the relief sought for by this
Bill" hds “been gmn‘ted the Natwe Ohmstmus 'will be bound by restrictions
nhmeasurably'vseve‘i-ei-r than mthose of uny ‘other Natlva commumty, for
they will be’ expected and 1equu'ed to do allin their power to maintain
the prevmus marriage. Equally unfair is the allegation that ‘the Bill
is & measure for enubhng the Native Christian to rid himself of his pre-
vious obligations., -Exactly the reverse of this is the truth. . If the Bill, indeed,
liad been designated one to enable the other party, the one that does not em-
brace Christianity, to rid itself of ite obligations, tho assertion might have had
some colour of truth. As regards the Native Christian, the measure might
more properly be demgnuted one enabling and requring him to mainfain his

e Ilrevmus"obhgwtmns* mformt“'expects ‘and -requires of him that he shall take
overy step in his power to'ratify’ and’ confirm his previous marriage; and not
until every effort has been used in vain, and the marriage is seen to be hope-
lessly disowned and repudiated by the opposite party, is it superseded, and
permission to remarry conceded. .

‘We have rightly made the Christian law of monogamy, with its inexorable
limitations, and its penalties for bignmy, applicable to the Native Christinn,
beeause, by his change of religion, he has gignified that to be the system under
which he wishes to live. But, Sir, in doing this, we are bound to allow the
freest scopé for all marringes not opposed to morality and the interests of
society, or to the recognized principles of the Christian religion. We aro
bound, by every considoration of fairness and equity, to relax the letter of ‘the
law where it imposes penalties contrary to its spirit, and arising out of cir-
cumsta.nces never contemplated by the law.

}Ioldmg, then, thnt lchslatlon on the subject is justifiable, I will now
state my views 88 to whether the provisions of the Bill are sufficient and rea-

sonable

",

L
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T hold, Sir, that the relicf which it grants is not sufficient, because it
" makes no provision for an inexpensive and easy mode of procuring divorce in

case of adultery.  Legislation is wegently required for this purpose; and I learn
from my on'ble friend, the introducer of this Bill, that ho intends, at the car-
lest possible date, to hring forward a measure to sceurc this object.

S :

As regards repudiation and desertion for change of religion, I believe the
provisions of the Bill, with one or two cxccptmns which I will state hereaftor,
to be satisfactory and sufficient. . If we view marriage as a civil contract, I
do not sec how we can refuse our assent to these provisions. The laws of
various countries bold wilful and persistent desertion, or as it is termed by the
Scoteh law, non-adherence, to be o ground for divorce. And in other countries,
a change of religion is taken as a sufficient cause. Burge, one of the first
autlioritics on the sul)Ject thus states the law of divorce in Prussia :—

“Tn so far as o difference of religions faith is, from the beginning, an
obstaclo to marriage” (and this is preciscly the case we have to deal with under
the present Bill) «in like manner will change of 1811"‘1011 by one of the spouses
during the marriage give legal ground to. ic}_xeotl_;_er to sue for a divorce.”

- But here, Sir, wo have not simple desertion, nor simple change of religion,
but desertion and repudiution, combined with,. and aggravated by, the dogma
of -civil death in- consequence of the change of relgtnon And 50 far as we .,
may .regard marriage to be & civil contruct I know of nothlnf' in the abstract
prmclples of law or ethies opposed to the provmmns of the Bill. -

But I prefer, Sn‘ to d1scuss this question on the ba51s of mm'rmge as a
union contracted un der religious obhgatlons

It has been held mdeed by some that « heathcn or mﬁdel marriage” is
diffevent in kind from Chrxstmn mm'rmge and i 1s not fenced about with the
same 1n(hssolub1hty I apprehend that this is the ground on which the Bill
has been supported by members of the Romisli Church, which holds that Chris- -
tian marriage is ubsolu’cely indissoluble. The position 1 mwht also be regarded as

recelvmg some countenunce from a passage in one of Lord BrouOham 8 judg-.
ments, where he says -

[

‘1t is importanit to observe that wo reg ogard it (Chrlstmn mnmafre) as'a \vholly different
thing, a different status from Turkish or other marriages among mﬂdel nntlons

But it i is “clear that, in’ saymg this, he only meant that such marriages could
not be dealt with by our Com'ts upon the same pr mclples as Chmstmn marriages.
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Io expresses no opinion as to how those marriages would be treated if the
pm ties'to them came over to Chustmmty '
“ Because,” he proceeds, . wo cle'uly never should recognize the plurality of wives, and
consequent vnhdxty of sceond mnmnocs, staudmfr the first, whlch murriages .the ln\\s of those

; ‘countmes uuthonzo and validate. - This cannot be put upon any rational g'lound excepting our
~,h01dmo- the, mﬁdcl m'url'\g'e to be somethmo ‘different from the Christian.”

But, Bir, T do not think that this m'gument can bo held in support of the

s for 'howevex much the ma.nmge-bond may bo weakened among - vari-

bus ' nutlons “by the Tlicense “of polwzuny and (hvorce, it still remains the basis

u d ground-wmk of soowty It does so in every country; it has done so in

. nge Its obhga.ttons me a,ntemor to Olmstmmty, and 1ndependent of it.

7 And Ohustmmty aocordmgly m:nhtumé the obhghtlons “of mumugos oontmct-
ed under the sanctxon of otlier systems, equally mth those of marriages contract-
ed under its own.

- Holding this view, if the present Bill appoare ed to me in any wise to relax
the obligations of the marriage-bond, I should be the last to support it. If to
my apprehension it tended in tho loast degreo *'to break down any of those
‘sectirities and safeguards for innocence and integrity, for purity, faithfulness and
affection, which the religious obligation . of marriage, including the Christian
doctrine of indissolubility,  has -so - happily wared around it, this Bill should
not receive countenance from me.

But Bir, it i 1s not so. TFor when we speak of the religious obhgntlons of
marriage, we mean of course those obligations defined and limited by, the reli-
gion itself, that is by the common consent of the Christinn community, or by
any large section of it. - The secular law clearly should not impose any
restrictions on marriage not absolutely required either as safeguards to society,
or by the recoo'mzed principles of the Christian religion.

It is ‘not, Bir, the business of this Counc1l, it would not befit its constitu--
tion, to discuss the question upon a theological basis; nor if it were, should I
_consider myself competent to the task. But it is its duty to enquire what, as a
matter of fact, is the received opinion on the subject, of the OChristian com-
munity at large, or of any considerable portion of the commumty For Idonot
concur with my Hon’ble friend who has preceded me (Mr. Cust) that it is neces-
sary to prove unanimous consent. The opinion even of a respectable and weighty
minority would justify the exemption of those who follow it from penalties and
disabilitics for so doing.

I have taken some pains to ascertain the course of the discussion in this
country. I find that it arose so far back as thirty years ago. . In 1834 a paper
o
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" appeared in the Caleutte Christian Observer entitled “an Tissay on Marriage
and Divoree,” written, I believe, by the Revd. 'W. Morton. I beg permission of
the Council to read an extract from that paper, and I do so because it formed
tho basis of the resolutions arrived at by the missionary body in the following
year, and to which T will presently refer :—

“ The apostle’s rule plainly appears to be this—that the Christian party is only ahsolved from
the obligutions of the matrimonial contract by the uct of the unbelicving party; if not so ub-
solved, the, of course, both the Christian and Civil Law hold the marriage good and binding; if
otherwise, then “a brother aud sister is not under bondage in such a case’; 4. . in case where
the other, the Zeathen party resolves upou a separation, and actually does scparate from the

Chuistian hushund or wife, * The npostle’s words dre—¢ If the unbelieving depart, let him
depaxt.’”  The original is €if he voluniarily or by his own act be scparated or put asunder,
let him be so sepurated or put usunder,’ and clearly supposes an entire divorce of person, in-
terests, and affection. ‘

“Where the Civil Law does not decide, there the Church should enjoin the necessary
caution and delay upon its members, nor permit a second marriage till at least the continued
avowal of the absenting person and other circumstances establish the determined intention not
to re-unite with the Christian partntr. Then, I think the apostle’s words go to absolve the
latter from all further obligation. In. this country especially, where passions are strong,
Judtrmcnt wealk, and the party a novice, it is as highly expedient to come to o settled com_lusxou,
as to ufford due time for tho yeturn of the Leathen sepmntlst »

In 1835, the subject was fully and zmxlously discussed by a , conference of
all the protestant missionaries at Caleufta; and “they unanimously. came to
conclusions which they ‘embodied i in a series of resolutlous the thu'd of which
1 beg permission to read to the Couneil :—

¢ T1I—Married p(;frsons, both Christians, should not be divorced for any other eause than
adultery. But if one of the parties be an unbeliever, and though not an adulterer, wilfully de-
‘part from and desert the other, a divorce may properly be sued for.
“We are of opinion, however, that such liberty is allowable only in extreme cases, and
" wheu all Lno\m means of reconciliation » nf‘ter i trml of not less than one year, have failed.”

The resolutions were widely “circulated, and, I think, called forth at the
time only one dissentient voice from Madras. The unanimity with which
they were received ‘by the clerical body  may be gathered from a subsequent
paper which I quote from the same periodical,

“These resolutions have since been before four general meetings, and with a few altera-
tions, chiefly verbal, have been unanimously adopted by all who were present, embracing
missionaries of the Churches of England and Scotland, the Baptist, London, and American -
Preshyterian Socictics. The Serampore imssnonanes, too, approved genernlly of the proposmons,
aud had for many years adopted them in their own practice,”
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In 1660, the parent comnuttec of the Chmch stsmnary Society, who,
WY 1tmrr from London, and thus at o chstance f1om local mﬁuences, mmht per-
lmps, be supposed likely to, form a soundex Judn-lnent thus stated thexr opinion
‘on’Sir Charles Jackson’s Bill: in a commuulcatmn which s ‘in ‘the hands of

Hon’ble Members i—
“We'have submlttcd tlus measum to our legnl adwsers, who concur in the expodxency of

| '.enﬁctment on'the' s1beuct ‘and 'wo beg ‘of 'you" to.lny the following stgigéstions” in
tlxé mopex mnuuer befow the Lc-"xslatwe Couneil.”

The siiggestions -were .merely matters of detail ; the measure being in sub-
.'St‘an'ée‘aﬁ‘d;‘general principle very much like the present Bill.

~But it m&y #he :asked, . why lay.so.much stress on the oplmons of tho .
missionary body ? 1 reply because they, from their relation to the Native Ohrls-
tians, have naturally turned their attention more than any other ‘class to the ,
subjeat, and investigated its bemmg, both social and scriptural. And I must add
‘that their statoments appéar to me an honest expression of the vwws of the
j magouty of those who are the recognized exponents of the doctrine of the

Protestant (,hurches

“We 'are’ not however, dependent on clerical opinion in regpect of the pro-
priety and i‘easopablenesg of the mea§me In 1853 S1r Ba.rnes Peacock, after
quotmg the views'of the missionaries-as above explamed ‘wrote thus :—

“The alteration proposed to be made in the jaw is to enable theiconvert, if deserted and
_repudiated, to summon the unconverted party before a Court to nscertmn whether he repudmtes
. the marriage or not; and if he repudiates it, after allowing him or hor o sufficient time for re-
flection, to authorize a J udge to grant a divorce. It appears to me that the proposition is rea-
sonable, end that the convert ought not to be left in a state of suspense for ever, as to the in-
tentions of the other to repudmte the marriage or not.”

Bir Charles J nckson, Jikewise, when introducing his Bill in 1859, spoke as

follows:— -
. . 't N A
"¢ And he (Sir Charles Jackson) thought he might add that the great majority of the clergy
. deemed this (piz., the passage in 1st Corinthians) a sufficient authority for the present moasure.”

He nlso said :—

“ Before going farther, he wished to guard Limsolf against any misconstruction. This
" Bill would not in any way affect either & Muhammadan or Hindoo party to the marriage who
remained true to their original faith. According to the principles of the law to which they still
adhered, the marriage was dmsolv}ed‘ alrcady; and it ought to be, and he believed it was, a
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matter of indifference to them whether the convert did, or did wot, marry again. The Bill
only proposed to do that for the convert which the Mubammadan and Hindoo Law had already
done for the other party to the marriage contract.”

T may lastly refer to the views of Sir James Colville. "When reféired to, as

. Advocate General, by the Right Reverend the present Bishop of Caleutta (Whois
helieved to be himself in favour of the principle of the Bill), as to his power *“to
licouse the remarriage of a Christian convert, whose partner had refused all fur-

ther cohabitation on the ground of difference of religion,” Sir James Colville
wrotc i—

“This one casc of hardship seems sufficient ground for pussing a law, which, in a few

sentenecs, might provide that a Native convert (inale or feinale) should, on the solemn refusal

" of ‘his or her wife or husband to~ cohabit with him or her, be declured competent to contract

a second marriage, subject to such provision as may be thought just, and in accordance with
Hindoo laws and usages with respeet to the maintenance of a former wife,”

Such, then, is a speeimen of the (to my mind) plepondemtm" opinion in
favour of the principle upon which this Bill proceeds.

I admit, Sir, that there is high authority on the opposite side: and strong
opinions have been' cxpressed, by those who are every way quahﬁcd and
entitled to express them, that the passage relied on by the other party warrants
_separation only, and not remarriage. This is the .opinion of one, the Venerable
Archdeacon Pratt, wnose 1eammfr and Jud"ment are admtted upon evory s1de

But it does not concern the Councll to judge between these two partles.
It is enough for the pmpose% of the Bill to know that a large section, if
not the majority, of the Christian community admit the liberty of remarriage
as in accordance with the Divine law,—enough to justify the Council in ex-

empting from the penalties of the Cummal law those who avail themselves, by
remarrying, of that admission.

It appears to me that the case of remarriage after d1voree for adultery is
in every way analogous to the present It is well known that a considerable
party in the Protestant Church, and the whole Romish persuasion, hold

' that remarriage, either of one of the parties or of both, even after such divorce,
_ 13 contrary to the injunction. of Seripture. Yet that has not weighed with the
Legislature to make it .declare such remarringes illegal. 'The scruples of
oue p:irty are not to heimposed, by the penalties of the secular law, upon others.
1t is a casc for the conscience of cach person. Thus in Prussia, where the
persuasions are mixed, Burge thus states the law :—

“Itis left entircly to the conscience and religious pnnclples of a dlvorced spouse to make
use of the dissolution of the former marriage to contract o new one."
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- And thelcfow, even if I myself had held the m*rrument of those who admit
the liberty of rc-marriage in the cases under consideration to bo weak - and i in-
‘sufficient, I should still have supported the Bill, or at least ot have’ objected to
its becomm" law, on the ground that thosc who act upon a principle widely
rlcco"mzcd as conformable to Ohustmmty, ouoht not {0 be sub_]cct to dis-

‘abi

‘The prov. isions of the Bill are slmply pe1m1$s1vc They grantmhef where it .
is soufrht but impose thomselves upon no. man s conscience. . There is 10 inter-
,fe1ence with the hberty exther of 1ud1v1duals, or of any body or any sectmn of the
Church No minister of religlon is obliged to perform the celemony of mar-
riage under this Bill ; and I Would oxtend the same rchef to all Marriage-Regis-
t:rars, for I Would force the consclence of none into a,ctmfr a pzut which he does .
not’ appxovc Sumlarly, any Ohurch ‘or-any:, 8011051 of ;theology which udopts"
stricter views on the - subject and. holds itself bound by what it deems a ligher
and severer standard of morality, is at perfect liberty to impose that standard
as o fest of ‘its communion, and to enfome its views by any, spiritual snn.ctxons
at command, upon its own adherents.  But those vicws should not be 1mposed
by the secular arm upon the whole Clmstmn community.

Tt is not doubtcd mdeed that cases ‘may arisc, of the nature adverted to by
my Hon'ble friend Mr, Cust Where n. person, even boldmg to the seriptural lib-
y'of “ré’ﬁmrria&é"“mg'ht ot find" ‘h;‘l.mself (especia.lly where there are children

iy the first Morriage)  me x‘b’? arguments of thestrongest expediency, amount-

ing even to a mora.l obhgatlon, not to ‘avail himsclf of that liberty. .But I
submit that thisis a case for the conscience of the individual. Itisnotan obli-
gatmn to be enfo;ced as at present, by the pains and penalties of the criminal

law for bvgamy )
Such then, are the rcasons wlnch mduce me to vote for this Bill. TIts ear-
ler p1ov1sxons must, I am sure, be hailed by all as affording, under the proceduxe

fully detailed by the Hon’ble Mr. Mume, thé best -opportunities and facilities

for reconciliation and rounion;—means which, I doubt not, will often-

times s prove successful. - But where every endeavour has been resorted to fruit-

. lessly ; when the opposite party persmts, after nmple warning and delay, in repu-
‘diating the Christian partner, and the union is thus ot an end in.fact as well as
in theory, the law should, without doubt grant the hberty of re-marriage.

I will now specify one or two points in which the Bill appears to mo

defective,
The first refers to the case in which the Hindoo or ‘Mahometun partner of
a Christian convert, acting on the dogma of the civil death of the latter, may

D
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“have contracted a fresh marriage. From the Chuistian point of view, this might
he beld to be bigamy or adultery, warranting the Christian to sue for divorce
on that ground. Butit would not be bigamy or adultery from the Native
point of view; and, as the case arises out of a change of religion, it might
consistontly be provided for in the present Bill. The Christian convert would
not of course, under thesc circumstances, be expeeted to suc for 00113u~*1]
socicty ; but upon proof of the re-marriago of the former husband or wife,
~ should, without farthbx 1)10000di11f"s, obtain a decree with liberty to enter into a

fresh marriage.  The point can be taken up in Commlttce, should the suggestion
' bc decmed ground sufﬁclent for the altem’mon : o '

The next pomt 18 of more serious  importance and mvolves a-principle of
great moment: I mean that of infant marriage. On this subject, I think the-
Bill has gone too far, and yet not far enough.

As my Ton'ble friend, the introducer of the Bill, has explained “its pro-
visions to me, it would act in this way. - Supposc a boy and girl to have had
-the marriage ceremonial performed for them in infancy, and the boy to become
a Christian: he must w ait till his infant bride reaches a marriageable age. He
must then claim her as his wife: on her centinuing to reject his advances for
six months, he must -sue under this Bill. The girl will be forced into Court,
and subjected to all the interrogatorics and private interviews already described
by Mr. Maine; and at the . conclusion of. the period and proceedings provided
hy the law, on her still declining to fulfil the marriage, a decree of - -separation
will be pronounced. Should the convert re-marry without having adopted this
course, ho may be indicted for bigamy under the existing law, and sentenced to
seven years’ imprisonment with hard labour, and any person performing the

ccremony of re-marriage will be liable to four years’ imprisonment with hard
labour and fine in 'ulchtlon

Sir, T wholly object to any contract or engagement to marry being enforced
by the penaltics of the criminal law, It may be replied that this is not a mere
Detrothal or engagement to marry, but an actual marriage.  This may be the
doctrine of the IImdoos it can hardly be that of the Mahometans, with whom
marriage is a free contract: I admit,: however, that it is" the dootrine of tho
Hindoos. But surely, Sir, it isa doctrine which cannot be sustained acoording to
the principles of any enlightened nation, with whom it is held to be of the essence °
of marriage that it is & contract frecly entered into by the parties themselves
after reaching years of discretion. The Christian convert is surely entitled
thus {o regard the engagement made for him in his infancy. And from this

point of view the marriage can be accounted nothjng more than & formal
hetrothal,
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Tt is agreed upon all hands that engagement or botxothal of mm‘uage is not y
a class of contract, the specific podoxmfmce of which ought-to, be enfomed by
the criminal law. But here,” 8ir, is something 1neompambly \vmso._ For the’
contract was not made by the parties themselves, but made for them At an ago.
when they were wholl) unconscious of thoe obligation, unconscious of . the very .
1iatuve of the alliance contracted for them.

T'do not say that cases may not arise 1n which (especmlly umqng the indaos,
whore the unfm tunate gnl would be held a WldOW) the betrothed husbend should '
not ‘use all ‘means in his powex to c:nry out the betxothal hut the o’bhoatlou,
whatever it may he, is of a nature to be’ Judged of by the " individual
lumself ——it is not of a; chamoter to be enforced Dy mdletment at criminal law ;
obhcuvme uo shall have. cases’ s‘uch as. the following, descnbod by Sir Herhert:

Edwardes —

“ TVould it not be monstrous,” he says,  that a Native Christian,  wlo, ‘at
elﬂhtcen, mauled 2 Christian gu‘l of his choice, should be indicted for b1gamy, ’
because, \vhen Lo was two y yems old ‘and two ‘feet’ high, ‘his ‘parents”betrothed
h1m to’ anothex 'bal)y of the same age a.nd he1ght? Yet this mlvht ha.ppen

' tomon o“

g8 ! obJecb -also, in the interest of the girl, to this. Rxll bemg a,pphed: to such
€ases: v:»A~ma1denw5ho hadxeyerleft the female apartments, might, 83 above shown,
be hummongd mtd 0{0urt and: foroed to hold pnva.te interviews with a,vman :sHb
may never - have secn, and for whom, in consequence of his change of religion,
she may-have.an insuperable aversion,—an indignity alike to ‘her own modesty
and to the honour of her whole famﬂy

Thus, forcmg her to appear in Oourt 'thovBﬂl goes too far; Whlle,' aking
. the releasc of the other party dependent on her refusu.l it does not go far

enough

For these reasons, if the Bill be referred to a Select Committee, I will urge
* {he adoption of ‘& provision, to the effect that, if the marriage cercmonial shall .
: have ‘been performed between parties when under (say) twelve  years of age, but
shall not have been followed by cohab1tat10n,—and if one of the parties becomes
a Cbnstum, such’ person shall not be required to sue nnder this Act, but shall be

frce t;o marry w1thout reference to the infant marriage.

Such o Pl‘OVlSlO!!., I ndm1t has not hitherto been urged. But, Sir, I am ”
p'exsuadcd _that no enlightened ruler can consistently enforce by penal provi-
sions infant marringes not followed by cohabitation: The tendency of en-
lightened legislation must be to regard any such ceremonial as on an entirely
different footing from marriage contracted by the free assent of persons who have



( 16 )

“veached years of diseretion ;—to regard it as o simple betrothal or engage-
raent to marry, and as such, the ground not of criminal indictment, but only of
eivil action against the partics who object to fulfil the contmct or against the
‘p(,lS()llb who made the contract for thun

 Before concluding, I beg permission of the Council to quote the opinion of one
whose words will be listened to with attention and respect equally within these
walls ‘and beyond them, one who will not be accused cither of narrow bigotry
or scetavian bias, and whose labours for the welfare of India arc matter of
history. Dr. Duff, in an-article which appeared. in the Caleutta Review,
wroto as follows :—

“We have no hecntatlon in saying that an order or cnactment of the nature
suggzested” (alluding to the Resolutions of the Missionary Conferenco already
explained) “if once formally promulgated, would go far to secure the great -
practical object, the realization of which the interests alike of justico and
humanity unite in demanding. * Sooncer or later, the day must come when our
Legislators can no longer” evade. or postpone the determination of the present
and other similar questxom,——the “equitable determination of which, on . the
great broad principles of Catholic jurisprudence, ought {fo constitutc onc of
the prime vocations of a Civil Government, and onc¢ of.the chicf ends of its
very .being. To shrink from °*timeously grappling’ with such subjects is not
weakness merely ; it is o wrong ;—a wrong against theso classes of the commu-:
nity whose natural rights and plxvﬂegcs demand the protectxon of Government,

- as much as their peaceful demeanour and principles of unsh'ﬂxcn loyalty merit a
return of gratitude and csteem,  For they whoso grand maxims of religious
and eivil polity are, ¢ Fear God honour the King,’ will ever be found not nfood
Christians merely, bat the best of citizens.” '

These words were . written- in 1845 ; and subsequent events have well
sustained the culogimm which Dr. Duff then passed on tlre peaceful
demeanour and unswerving loyalty of the community for whom it is proposed -
to legislate. But, Sir, this is o subject on which I need not enlarge. It is
not a favour which the Bill provides for; it is a simple act of justice. The
aim of this Bill is to exXempt those who adopt the religion of the country which -
Providence has called to rule over India, from special penaltxes and : chsablhtles
for so doing; to exempt them from the penalty of bigamy, where bxoamy was
never contcmplmted by the law, and is proved neither by Reason- nor Revela-
tion. And as such I do not sco how the Council can refusc to entertain it.
At auy rate it shall have my warm and he:nty support.

Sir, I shall not ol)Jcct to the Bill belnn' postponed for a short time beyond
the usual penod in Committee, in order that its principles and details may have
the fullest discussion—care being taken that it is not indefinitely postponed.” .
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The 1[011 ble Mn TavLor said that but f01 the obscnatlons which had fallen ‘

fxom M. Cust hc, “Mr. TAYLOR, W ould havc been’ content to have ﬂ'lven 8
silent vote in favour of thie motion. I{e chd not mtend to trouble the Oouncxl
w 1th any Iengthened remarks on the suI)Jcct He undmstood that the questlon
would not be plesscd to a division ‘on ' the" pwsont ~occasion, - “and " that’ ample
time would be given for tho most caroful enquu‘y as to what was the goneral
;sense ‘of the’ Churistian. woﬂd in thehattex - He would therefore merely ‘take
the opportunm of statmmthat tho- prmclplc of the ‘Bill ‘liad his entue -and
cordial ‘approval, and that he would reserve to g future meoting any ohsetva-
tions he-might have to make on the various détails and provisions 6f the import-

ant measuro before thom:-

The Hon'ble Mr! HARINGTON said he wished the fow retmarks which he pro-
posed to make to- -day on the subject of the Bill befoxe the Oouncll to be regarded
not in the way of answer or otherwise to the arguments which had becn - ad-
..vanced in favour of or against the Bill, but, whatever they might be considered

worth;as “chicfly shggestive.” He' frankly . confessed “that the Bill" did ‘not
approve itself to his judgment. Having said thus much, he felt it to be due
-to his Hon'ble colleague, who had chmge of the Bill, that he should stnte
at once that the Bill bore evident malks of the very great care with Whmh
it had been' prepazed ‘and (hsplnyed the anx1ety felt )by his Hon’ble colleague to
~meet-the -mxxgencleswof the "case in-the least obJectlonable manner. © Fur ther-
mbie,” as?summg"- “thie’ *néeéskity “of ‘sbﬁfe"xﬁpaﬁhre ‘of” rehéf foi the cldss of
persons in W hose interests the Bill was introduced, on which point probably
little, if any, difference of opinion existed, and assuming also that ‘what the
Bill proposed was the form in which the desired relief could be most conve-
niently or suitably granted, he thought it must be adm.tted that the Bill
contained every, or nearly every, proper safeguard or security that could be
introduced into it. In this respect, indeed, it appeared to him, on his second
hypothesis, that those at whose instance the Bill had been introduced would
have more cause to complain than the opponents of the Bill. His Hon’ble
* colleague, speaking with his wonted ability, when he asked for leave to
introduce the Bill, had referrcd to the great length of time that the question
of affording relief of some kind to Native converts to Christianity, whose
wives or husbands persistently refused to live with them by reason of their
conversion, had been under the consideration of the Government of India.
He belicved it might bo said with truth that the delay that bad taken place
in the settlement of this important question was owing, not to any want of
sympathy with the classes interested, or to any disinclination on the part of the
Government of Indin to afford them reasonable relicf, but solely to the diffi-

B

£
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wulty of determiining what form the velicf should take, or Low it could he niost
unobjectionably granted,  As they had already heen told, various remedies had
heen proposed at different times, but they were regavded either as open to grave
objections, or as not likely to lead to any satisfactory results. There had also
been former attempts at legislation, hut they too had come to nothing, - All this
served to show the difficulty of the problem whicl they were 1cqu11u1 to solve ;
sad - he could not help thinking that those who regarded its solution as bcyond
the provinee, or at least beyond the reach, of lcrrlslamon and who werc dis-
posed in conscquence to leave matters very much as they were, were not
altogether wrong, It scemed to him impossible for any onc who had made
law a study, or who possessed any familiarity with the administration of laws,,
to read iho present Bill without perceiving the great difficulties which sur-
rounded the proposed . legislation, and without feeling that in practice. the Bill
would give riso to numerous and most scrious complications which might ~prove
injurious to the causcof Christianity in India and check its advance. IIe had
heard it remarked that the Bill would probably prove nearly, if not entirely,
inoperative, and his Ion'ble colleague, who was in charge of the Bill, must
excuse him for saying that this was perhaps the best thing that could Lappen.
Opposition to the Bill was deprecated on the ground that if it  would
do. no good, it would do no harm. The answer which he would make to
such observations was, that he always had objected and always should object to
placing laws on the Statute . Book which were not likely to accomplish the
object of their enactment. He had a great horror of what was called harmless
legislation, that was, laws which if they did no good would do no harm. He
was indeed somewhat sceptical on the subject of harmless laws, and he was
disposed to think that laws which did not fulfil the purpose for which they
were passed, were very likely to be perverted to other and to evil purposes.
* This was frequently the casc in this country. Caste feeling, which was so strong
and general in India, enabled unscrupulous persons of low caste to play off
laws of the nature of thoe Bill under consideration upon Natives of rank and

respectability, and to make them the instruments of annoyance and extor-
tion. '

But notwithstanding what he had said, he did not think that it would
be expedient or right to stop the Bill at its present stage. The Govern-
ment of India had pledged itself to action of some kind in the direc-
tion of the Bill. That pledge the Government was bound to do its utmost
to fulfil, and it could only escape from it, or he relicved from the responsi-
bility whmh it had incurred in making the pledge, on proof that its proper
fulilment was impossible. o did not think that they were now in a position
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to say that such was the case, and as 2 step towards fulﬁllmg tho promlso
which had been given, he should vote for the motion that the'Bill.be reforred toa
Sclect Cornmrttee The 1eferonce would be followed by the publieation- of the-
Bill i m the several Official G‘razcttes, and as the result, they might funly cxpeot‘
to réceive’ muny “valuable opinions and practical suggestlons, with  the ‘aid of
Whlch they would be able, in due tlme, to reconmder the Bill -with advantafre,
a.nd\probably 50 t0 mould its provisions, that the law, as passed if it did not £qme
up to the expectatrons of the promoters of the present Bill, and, accomphsh’
all that -they . desired, Would still be'the means: of aﬁ'ordmrr a lern'e measure of
substantlal rehof to a most deserving class of persons in a comparatively un- .
obJectlonable form - He had no doubt that the Bill, ‘when published in the man-
ner wluch ho ha.d mentloned would be 1mmed1ately and most carefully consider-
éd by ‘the whole body of : Chr1stmn ministers of ‘all persuasmns ‘and ‘denomina-
tions throughout the country, mcludmg 'the Right Reverend the Lord Bishops
and the Venerable the Archdeacons of the three Presldencles He was willing
to.leave the matter in a great measure in their hands, fealing nssured that they
would come to a right decision. At the same time, he would venture to suggest
some pomts which appeared to him tp be specially deservmg of consldemtlon

- He would ask that it should be comndered whether all that was
really necessary, or could ‘properly’ ‘be" allowed, - might not be ° accom-
..plished, . first;” by .permitting.. the ..Civil ! Courts . to" grant.. divorces - between
Natiye ‘Chmtmn husbands'and their wives-on the ground of adultery by.the .
lntter ' seoondly, when betrothment in infancy had "not ‘been followed by ,
what completed the connubial relation, and the woman having attained an
age at” which, nccordmg to Native custom, she should leave her family and
go ‘and residé with her husband, refused to do so on the ground of his con-
version to- Ohnstmmty, by permitting the Civil Courts to annul the betroth-
ment, and to set the parties free; and thirdly, by permitting the Oivil Couits, -
on the Jjoint application of the- husband and “wife for a dissolution of their
marriage on the ground that the conversion of the husband.to Christianity
prevented the wife, according to the rules of her religion, from any longer
cohabiting with him, then and there, or after allowing a reasonable period
for ' reflection, to grant the application. He thought that the mutuality of
this last provision, or the consent of both husband and wife to its enforcement,
would relieve it from the charge which it appeared to him might not unjustly
- be brought against the present Bill, that it was the unoffending party whom
it proposed, under certain circumstances, to visit with what might be a severe
punishment, or, at least, social degradation. It had been remarked by M.
Muir that the Bill would force the conscience of no man. This might be
quite true, but let them look at the alternative to which it exposed the unoffend-
ing wife. He used the term “unoffending” in reference to the wife because it



(20)

- was in reality the act of the husband, and not the act of the wife, which pre-
vented her from continuing to cohabit with him, and ecaused the separation
-between them. The Native hushand knew full® well when he married
bis wife, or took ler home, that, if at any time he became a Christian,
aund she retained her religious faith, a serious obstacle would be created by his

# conversion in the way of her continuing to live with him as his wife.
With a {ull knowledge of the consequences he changed his religion, and he must
abide the consequences.  This was what Christianity expetted of its followers.
As regarded betrothment, he fully admitted that; amongst Hindoos, it was as.
binding as absolute marriage amongst other sects ; but he contended that there
was a very wide difference between tho case of a woman who had never lived
with the man to whom she was betrothed in infancy, and who had no knowledgo
of what the Bill, with a proper regard to decency, called conjugal society, and
the case of a woman who had lived with her hushand for many years, and had
perhaps borne him children. There was no law, at presént, which allowed the
Civil Cowrts to decree divorce on the ground of adul_tery,'blit a Dispatch had
lately been received from the Secretary of State for Indig, in which he recom-

" mended the passing of such a law with respect to Natwe Christians, and he
(Mr. HARINGTON) hoped, that 1o time would be lost in carrying out this recom-.
mendation. He did not think that, when a Native wife not only refused to co-
halnt w1th her Tusband by reason of his conversion to Chnstmmty, but allowed
‘the'rights of & “husband to anothm man, any punclple of justice: would be violated -
by her divorce under ) law such as he had mentioned, though it might be true
* that'.the husband, by changing his rehomn, had himself raised up the obstacle
which had preventcd the wife from contmumv to reside with him, and had thus,
by his own act, been in some degree the cause of her yielding to a temptation

to which, had the husband and wife continued to live together, she might not
have been exposed. ’

The next point which appeared to him to call specially for consideration
had already heen noticed by his Hon’ble colleague Mr. Maine. It was whe-
ther this Bill should bo made applicable alike to Native husbands and Native
wives, or whether its apphcatxon should not be conﬁned to Native husbands;
Ho held & very decided opinion in favour of the latter course, and he was glad
to find that his views were supported by so high an authority as their late lament.
ed colleague Mr. Ritchie, who justly remarked that very different considera.

~ tions prevailed in the case of wives. He had never heard of a Native husband
refusing to cohabit .with his wife, or to allow Ler to live with him solely on the
ground that she had become a convert to Christianity. He believed that he was
right in saying that the religion of the Native husband did not require him to
seprarate from his Native wife under such circumstances; and jnstances of Native
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husb’mdq having so acted, if they had evcr occuued which he doubted, WCI o
pxobwhly very rarc. . Accor ding, thcw[‘ore, to 3us v;ew, the p1esent Bill, in S0 far
‘at least as it would npply to Native wn es as well asto N auve husbmde Wcut_} .
beyond the - necessity of the chse. lIo ‘st he ullowed to add’that thew was
‘something very’ rcpuwn‘mt to the pr evaxhng Jdeas of ,\_:what was nght arid bccom—
ing in women, to require or allow a youug 1 N‘ttw 1 "stmu‘"ul say of the awe of
»tthu'tecn years,. who Lad been betlothed in 1101 Jinfancy,:an ¥ had . perhaps neverj
seen ler betmthed husband aftcuvm de to clte }mn before ’Jm “court | of ; 4‘ g"
‘tice for the pmposc of. being asked cer bain questlons, and, htwmo' beeh closc_ 'ﬂ
-with him, to address’ hun in lan"uaf'e such ns was used by a royal female of olﬂ'
‘to. onc whose chasts conduct on the occasion had p'\.sscd into. a proverh. . This,
avas what the Bﬂl prowdod lIo nught be told that - such o casé would’ nover'
1mppcn He' smcerely hoped it. ncve1 would but -if not hkely to occur,. why, .
‘he would ask,- should they Jegislate as if it ml"‘ht lna.ppen, or avhy should. they
make provxsmn for it? .The case’ ‘of 2" hloh-boxn N utlve girl oitéd before a court |
of justice at the. instance-of - & man to -whom she, in hke manner hmd been be- -
trothed when 2 mere child, but“wh 11'1' sho mlg'bt nevex have seen smcc, and B
subjected to the liko mtpnorratones, orto- haym A& smular rcquest made?
to her either in public or in' private, »wlnch the Bfoﬁﬁlso allowod, » natuially 3
suvnested a doubt whether. such, s ‘proceeding ’ “promiote -
the cause of :Christianity. in : Ind.la{ (L hether it: o,s ‘_Qt“_ pen to the obJec- :
tiofi Blégady noticed WWhien the "Na’tlm Fomale mmhﬁmrse‘if poear in the char.
.acter.of a.suitor for >conJuga1 society.

In ad(htlon to the pomts which be had mentioned, he would ask the Select
Commlttee, to whlch tfle ‘Bill would be referred, to consxder whether the age at
‘which'a Natwe Chmstmn husband, whose wife refused to Tivs with him by reason
of his conversion, might, under the Bill, claim possession of the persons ‘of his
children, was not much too young. He was disposed to doubt whether they should
legislate at all in this Bill in respect to the custody of the children of Native con-
verts to Chrlstlamty Dorn previously to their conversion. The circumstances of
Native families were so peculiar and so different from the circumstances of Eng-
lish families, that he did not think that in dealing with the question of the custody
of -children they could act upon English analogles or enforce rules which, how:
‘ever right and proper in Dngland mlght be totally unsuited to Native customs and
Native 1deas He would take the case of a respeotable undivided Hmdoo family,
all the members of which, msle and female, lived together as one houschold.
A male member of the family was converted to Christianity and became in con-
sequence an out-cast: he had a son and a daughter, say of the ages of thirtcen
and fourteen, both of whom had eéen betrothed in their infancy with their
father’s consent or by him actmg in their behalf, to pcrsons of the same sphere

“p
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of life and of the same religions persnaston as themselves.  Should the father,
alter his conversion, he allowed to elaim the custody of these young people and to
compel them to live with him as a Christian, whereby they also might lose caste,
ho, Me. HLarTxgron, would ask the Council to consider the complications to which
this might give rise, and the consequences which might ensue.  The Bill provided
that if & Native husband who should have remarried returned during the time
of such remarriage to his first love, as men were wont to do, the intercourse
lwould be rk(lultmous but supposing the Native wife whose Iusband had re-
married, instead of availing herselt’ of tho option given to her of remarrying
also (an option which he belicved he might. safely say would rarely if ever
he taken advantage of), should yield to some man other than her husband
the rights of a husband, would this other man be guilty of adultery and he
liable to the penalties 1)1 esoribed by the Indian Penal Code for that offence ?
According to the Code of Criminal Procedure, a charge of adultery must
be preferred by the husband of the woman against the man who committed
the offence with her. The bhusband, who might, under the Bill, commit adul-
tery with his own wife, was not likely to prosceute himself for the offence, but
would hie be at liberty to prosceute any other man, which it was not improbable |
hie might do? "He did not think that this ‘should be pemutted but as the Bill
stood, it appeared to hun that it would be allewable. +." -

There were othe1 poiuts of detail in the . Bill culhng for notice, but
these nnﬂht be leﬂ; for cousulemnon by the Select Oommlttee Before
~concluding his- remarks he wished to observe with - 1efexence to the opinion
of Sir Barnes Poacock cited by Mr. Muir, that, if he, Mn HARINGTON, recollected
rightly, Sir Barnes Peacock had in the papers fr om which Me. Muir had quoted,
given it as his opinion that the laws of God which were applicable to European
_ Christians were equally 'tpphcable .o Native Christians.

Taving now noticed the various pomts cozmected Wlth the Bill which
appeared to him to bo specially doserving of consulcmtlon, he ould only
further say that should the result of the publication of the Bill show that it was
viewed favourably by a very large majority of the Indlan clergy, mcludmo
under that head  Christian ministers of all denommatxons, a.nd !:hat in the
opmlon of such a majority the Bill. should become law, he should not cons1der
it consistent with his duty, should he have the honour of a seat i in that Couneil
when the Bill again came on for discussion, to offer any oppositlon to the pass-
ing of the Bill. On the other hand, if, in the words of his Hon’ble colleague,
Mcr. Maine, the preponderant feeling should be shown by the result of the pub-
- Heation of tho Bill to be against the Bill, and its 'enactment should be regarded
as objectionable, either on religious or on . political n'x‘ounds, he - felt sure that

the Council would not consulm it right or’expedient to proceed further with the
Bill..
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Tho Hon’ble Mr. ANDERSON —“Tam unwxlhnv to n.voul Sir, tho responsi-
blhty of taking ‘a part in . this dcbwte, though I fcel I can contribute
nothm" to the dlscusswn, in addition to what- has been st'tted by the Ton'ble
mover zmd the gentlemen who have pleceded me. I confess that I have always
dreaded - the necessxty for the mtloductmn of :a Bill s1m11nr to that uow befow} :
' "‘u,'_s'; I have always bccn accustomcd, asa. sexvant of Goveunncnif to advocate' .
e “a, stungent adherence to ‘the pohcy of a oompleto .abstinence by Govern-’
'::".\_ment from all mte1ference w1th the rehtuous p1eJudlces ‘of the Natives . -of - tlns'»’.
x'.,:{country I have mvauably ranged myself-with those who consider that Gov- ,
“ernment educatlon in Indin should be strictly secnlareducation, and the
moxe I have seen of the opcmtmn of ‘the Educational Department in the part
of Todia in - wluch I ‘have . sewed .the more’ gonvmced 1 am, that such in-
1 stﬁictlon can be’ nnparted to the. mcalculable beniefit of the governed, | w1th-
out . any plethdlce 'to their 1ehg10us feohngs and w1thout uny prudish reserve
as to simplo historical facts. I hold these views not merely from o fear
of what may be the results of an oppomte pohoy—xesults which ' I shrink |
from contemplatmv—-but from g - hloher ‘fecling, ‘that mon-interference with
the religion of the governed is the great - Charte'r of the subjects of our
" Indian .Empire, that-it'is the peciliar glory of our rule, that we have never.
. sought to propagate our fmth by any _exhibition of force or by any offer of -

sordid ‘inducements. Holdmg, then,. as I do most strxctly, that the mainten-
...... i olﬂd 'be aﬁéolubg consmtent tgld veraclous, the . subjecg‘

""aiice of this policy sh

of thm Bill is- one which I should have been glad to see the “Legislature avoid,
if it .honestly could; and I must even now say that, if I thought the proposed
" mensure was in any remote degree a part of an organization to induce the
Natives of thls country to change their rehglon, it should have no support from
me. But the appeal which is made to us is not to our Chrlsua.mty, but to our
sense of Justxce and I am compelled to say that, in my opinion, it is an appeal -
wlnch can nghtly receive but one answer A subject says to us: ‘‘On account .
of 1 ‘my rehnlous opuuons, my wife refuses to dwell with me: elther compel her to
do so, orlet me go free.”. I hold this to be a just demand, but I regret to find
that such is not the view of the clergy of the established Church of Enrrland.
res1dent in Oa.lcutta I do not propose to dwell at any length on their
petxtlon, for it 'is ‘one ‘of the mzmy difficulties which surround this sub-
Ject that, thhout the exercise of great caution, 1t 108y mvolve us m dxscus-
sions Wlnch are not suitable to the deliberations of this Counc1l I will make
therefore but one geneml remark. The clergy of the Church of England
have many claims on our respect as a body : they have exhibited great piety,
learning, purity ‘of hfe, and sympathy with suffering; but' I cannot say that
it has come within my expcnence, that I have ever heard, that it has ever been
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. presented to me as a fact in the course of my reading, that the clergy of

the Church of England have, in any conspicuous degree, or indecd in any
degree at all, displayed any vocation fowards celibacy. I do not impute
this to them as a veproach. The celibacy of the .clergy as an institution
has had its uses: it probably, duunrv the dark ages, saved us from tho curse
of an hu(,dltzuy priesthood ; but in the nmctebnth century I ‘should as soon
suggest to a dignitory of the Church to assumé the part of Simeon Stylites,
and " to be the incumbent of a pillar on Salisbury Pluin, as I would urge on
him the virtue of cehb%) But have we not a right to say to these Reverend
gnuthmon——-lf you, with yqur intelligence and high aspirations, with all the

resources of science and learning at your command, still find it not u\pedlent

to be as St. Paul was, are you justified in thhholdmg relief from the poev
Hindq, whose religious convmtmnq, it may be, have succumbed to your dialectic
powers ? Does not such a course savour of the practice of that straitest sect of
which 8t. Paul was a member before he received his commission to Damascus ?
Are you not imposing a bmthen grievous to be borne, which you will not touch
yourselves with one of your fingers ¥ But I am not inclined to dilate upon this
petition, cspeomlly as the propdsitions put forth in it are not supported by any
reasons. I can only at present say: that these propositions do not command
my concurrence. But I would remark. that it will be largely subservient
to the ends of good govemment if the gentlemen who bave signed the petition -

il state their views freely and at length, during the considerable time which

must elapse before this Bill comes on again for discussion. For I am very:

.glad that my Hon’'ble friend, the mover, hds determined to - give every op-

portunity to the Public, and especially to the Native Public, to express a deliber-
ate opinion.upon this measure. It is a very difficult duty for Europeans to
legislate on‘such a subject, and Iknow of no question which so imperatively
“demands a careful expression of Native opinion as the one now before ns. If
the intelligent portion of the Native community will give this Bill a candid and
carcful consideration, they will very possibly be able to submit objections which
are not hkely to occur to our minds; but I donot think they will bé able tosay .
that this Bill has been devised with -a view to induce Hindis and Muham-
madans to -embrace Christianity, or that throuvh ‘this Bill a man will be hkely
to become a Christian in order ito obta.m another wife.'-On"the contrary, !
think they will see that he will far more easily obtain another wife .by adher-
ing to his onumul religion. If ‘wo are to deal with this question Bt all—and
I confess T think we are as much bound to afford to this class of our fellow-sub-
jects the relief they seek, ns we are bound to protect their persons from ill usage™
and their property from destruction—if -we are to deal with this question at &,
T do not think it possible that a measure more moderate, more cautious, one
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exhibiting more earnest anxiety to do justice, and only justice, could have
been submitted, than the one which has now been introduced. * I trust that, if
no solid ob_)ectmns are hereafter advanced it may eventually become law.”

His Excellency the PrESIDENT said that whatever might be the fate of the
"Blll he thought that those who were opposed to it exercised a wise discretion
in agreemo to, allow it to go before a Select Committee. Only in that way, His
'Excellency thought, could the pros and cons be fairly deliberated upon and
fully * considered. J udging by the light of his own experience, His Excellepcy
" thought that the hqxdshlps imposed on a Native Ohristian of this country
'weré very great, and that we were bound in duty as Statesmen and Legislators
‘to give them relief, as far as we could do so fairly and honestly, with reference
5 others who were interested in the measure, - When we considered that the
Native Christian convert had been bred up under peculiar laws, under peculiar
customs, under 2 peculiar system, which allowed and encouraged poligamy,
it became a peculiar hardship to that convert, when deliberately repudiated by
his own wife or her own husband on account of the change of religion, that
Christianity should enforce celibacy, and that no relief should be granted by the
Legislature. It seemed to His Excellency only reasonable, fair and just
that relief should be granted, and that such relief could be no just cause of

aggravation or irritation to any of the persons concerned.

" The Hou'ble M=, Maixein reply said :—* Bir, the wide difference of opinion
as to principle which has shown itself between your Excellency and my
Hon’ble friend Mr. Muir on the one hand, and my Hon’ble friends Mr. Haring-
ton and Mr. Cust on the other, goes, I think, some way to justify my view that
the only mode of solving this difficult question is by requiring those who, by
their active exertions, have added to Indian society this class with whose intorests
wo have such difficulty in dealing, to take upon themselves, and to relieve the
State from, the responsibility of saying when their converts ought or ought not .
to be remarried. Deeply, however, as Mr. Harington and Mr. Muir differ,
they seem to agree in considering that unconsummated marriages botween
children may legitimately be neglected, and that after a mere betrothal, a Chris-
tian convert may be allowed, without more, to remarry. Of course, Sir, from
the point of view which T feel myself compelled to occupy for the purposes of
this discussion, the point of view of secular morality, there is much to be said
against infant marringes. I havenever conversed with an cducated Native gentle-
man who did not allow that these marriages are deeply injurious to the morals
of Native society. I fear, however, thatif we allowed a young man to acquit
himself of the obligations which Hindd law and his family have imposed upon
Lim by the meore fact of having changed his religion, we might expose this measure

G
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to imputations which cannot, I think, be justly hrought against it as it stands:
we might open the door to grave abuses, and certainly should give room for
great scandal. On the whole, I think that the safer course is that the convert,
should allow his wife an opportunity of joining him when the period of infancy
Tas gone by. Butit is a point for consideration in Commlttee whetler, inthe
casc of a marriage not followed by cohabitation, some of tho interviews and
interrogations provided by the Bill might not be d1spensed with. . My Hon’ ble,
friend Mr. Harington enquires whether the missionaries will not be sa’msﬁed if
in addition to n measure permitting the1r converts to meglect mere bctroth‘tls, =
a law allowing divorce on the g 1ound of adultery be enacted, There is reason’
to beliove that Her Majesty’s Gove1 nment is likely to introduce into the British
l’mlmmen’c a measure giving Indian divorces between Ohristians the same effect -
as if. they had been decreed in the English Dworce Court. And if such a
measure be passed, it will ce1tam1y be the duty . of your Excellency’s’ Govern-
ment to introduce into this Council a Bill providing for the dissolution of
_marriage on the ground of adultery, and applying to all Christians in India,
Native as w cll as European.. But, Sir, when it is contended (I do not knowt
whether my Hon ble friend. so contends, ‘but it is somemmes contended) that
sueh a law can be 1eoarded as & substltute for tlus mea.suxe, ‘the argument . is
- one which I 1egard with the extremest repugnance and dislike. For, stript of all
dlsgmse, it seems to me to come glmply to saying t tlns ! If you will only. hold
your hend if’ you W, ;11 -ouly do nothmg, the heathen Wlfe is sure to be gullty of
adultery, and then you may d.worce he1 snthout shock or mJury to the con-
science of the Chustmn world ! Now, SII‘, it is one of the recommendntlons of
tlns Bill in my eyes, that it protects the morality of the heathen wife no less
than the morality cf the Chnstmu busband, and by perm1ttmg her to remarry,
dxsplaces, 50 far as leoxslatron can (hsplace, that ground of d1vo1ee which somo®
_persons seem to think more sutlsfactory than the pmctwal defeat of the objects
of marrmge” ‘ .

¢ As regards the observation of my Hon'ble frlend tlnt the Bill inflicts o
punishment on the wife, who, according to her own views, has been gullty of no.
wrong, the answer is that, in all civilised societies unde1 express law, and in all
uncivilised societies under law expressed or unexpressed, there exists a proceed-
ing analogous to the suit for restitution of conjugal society. It is true that the
refinement of sentiment and manners in Europe rarely allows this proceeding to
he resorted to; but lefrlslators have not thought fit to expunge it from European
Codes, and, indeed, in more than one European Code it has latterly been made
more stringént. It will generally, indeed, be found, thit in proportion to the .
repugnance of the framers of & body of law to divorce .is the stress they lay
on the rule that the wife must alw ays be with her husband—a rule which they
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occasionally enforce by criminal penalties. Nor is any loathing, however decp,
a reason for not exeouting the obligation. Now, will you compel the heathen
wife to rejoin her Christian husband against her will?  You cannot, and I may
almost ‘say, you dare not. But if this be so, the word punishment is entirely
,nmpphcable to'a. measure like this, for whatever be the penalty you inflict on the
wife, it is & penalty which, according to her views, is infinitely slighter than that
‘which, waccordmf* to the . prmcxples both of civilised and barbarous law, she
mwht be compelled to submit to. Btrictly speaking, she should join the hus-
.,band whom sho loathes with a loathing unknown in Europe. But instead of
foreing her to do so, you permit her to remarry and protect her in her personal
- and proprietary rights.” '
™ «Of course in my Hon’ble friend’s appeal to the Bishops, the clergy and the
missionaries carefully’ to consider this measure, I most beartily concur; and
I deliberately abstain from replying to much that has been said by Mr. Cust
and Mr. Harington, because I think that the answer will come with much
more ‘grace and with much more effect from those to whom this appeal is
addressed. But, Sir, I have read so much of the sort of communications
which may be expected to be elicited by this appeal, that I may be pardoned for
offering, with the greatest respect, a'few cautions. Sir, if the missionaries or
the clergy can establish that the morality of their converts will be injured by
the Bill, that will be a fact of the highest importance., If, again, they can
show that the conscience of the Ohristian world will be shocked by this measure:
(and of course we can only know the feeling of the Christian world by
ascertaining the feeling of its various sections), that, too, will be a fact of which
this Council will be bound to take notice. But if they are tempted to enter into
purely theological arguments as to how and when and why chese marriages are
lawful or unlawful, I would ask them merely to read the list of the members of
this Council, and to say with what decenay it can be required to decide whether
such considerations are right or wrong, sound or unsound. A second caution
I have to give is this: the gentlemen who have signed the single petition against
the Bill which is in the hands of members, affirm, with some boldness, that the
Native wifo comes over to her husband in the great majority of cases. My
own information contradicts this; and I have generally found that those
missionaries who have doubts as to the Bill confine themselves to alleging that,
if some long period of time be taken, such as eight, or ten, or twelve
years, the probability is that the wife will come over. Indeed, asitis only
recently that great success has been obtained by the missionaries, there has not
heen time for the attainment of more than a probability. But, Sir, the assign-
ment of thesc long periods of time constitutes no answer, I must say, to my
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.argumont, that is, to the secular and moral ‘argmment. ~-For the obvious rejoin-
der is, what sort of life ha.s the convert been living i m ‘the mterval P

“X w111 venture yet anothex remark for the conmderatlon of gentlcmen who
may re<pond to ‘my Hon'ble friend’s appeal. . It has often - stxuch me that, in .
abstract or moral qucstlons which appem hopolessly msoluble, a greaf pm't of the
difficulty usually arises from persons confidently - erpploymrr words w1thout Jav-
“ing quite : ascert'uned thclr meaning and their true relation and - correspondoncc :
1th things. T would ask .the" opponents of this Bill' whcther they are qulte
-sure of the sense in wluch, for the purposes of this* con’crovmsy, thoy usé” the
terms ¢ mmnaoc,' ¢ dworce, ~and the like.: The theory whlch they hold I
B believe, is that ) m:mm isa cml mstxtutlon, consecmted by Ohrxstmmtv con-
sequently, they take %he defifiition- of what consﬁltutes marmave from tho civil
" and secular law, and; in this count1y, from the heathen'law; but the incidents
and consequences of marriage they interpret by Christian law. - It is obvious,
however, that the theory breaks down in its application to polygamous societies,
for each one of many wives is as much a wife'as the dthers, s6-that ~those who
hold this view are gompelled to take'a mere fragment of the secular definition and
* prop up thie theory.with it. “And it illustratés the difficulty of the question that,
" a8 1 can assure the Coundil,-we shall- probably, in: Oommlttee, ‘have to “teke
‘account, not only of polygamy in‘the oulmary sense, ‘but’ ‘of polya.ndry to pro-
~vide for. +the case not-only-of-a man: havmg*seveml wives; but‘of *a ‘wife ‘having
" several husbantls ~Tt'is only becauss’L'awhit fuller iAformiation as to'the degree
"in” which -the Oivil Courts in the South of India recognise this practice that I
have omitted all reference to it in the Bill. - In short, 8ir, if we take India as
a whole, I believe it will be found that the forms of marriage are so monstrous
that it is impossib.e to make them fit in with eivilised, and still less with
‘ Ohnstmn, theory. ' It would setm, therefore, that we are thrown back on the
-.very foundations of the institution of marriage. Accordingly, I would submitto .
" those who doubt the principle of this measure whether a réasonable theory (I
will not say the.reasonable theory, but a reasonable theory) be not that of the
Roman Catholic Church, which, as I understand it, is that, -while the most
serious efforts should be made tobring over the heathen wife to her husband,
~the heathen ma.rnage, nevertheless, has in itself no such sanctity as will com-
pel the missionaries, out of respect to it, to acquiesce in the defeat of the prac-
tical objects of marriage. However that may be, as to what should be the
socular view I have no manner of doubt. I consider the creation of a celibate
class fatal to morality in India; and when the gentlemen who have signed this
petition express a fear that the measure may lead the heathen to believe that
Clwistians think lightly of the institution of marriage, I- would beg them to
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ask any Native gentleman whom they can depend upon to give a frank opinion,
what he thinks of a proposal that celibacy be practised for a series of years
by o Native Christian, or any other Native? I must repeat what I said in the
first debate on the subject, that if no such measure as this be passed, thers is
too much reason to fear that the missionaries, with the very best intentions, at
. the cost of enormous self-sacrifice and immenso self-denial, will, nevertheless,
in effect be propagating 1mmomhty in the name of Christianity.”

The Hon'blo Rz’ SA'HIB Dya's BAHNDUR said that, in his opinion, the
passing of this Bill would be contemplated with grief by the people.

The Motion was put and agreed to.
-~ ACTS AND REGULATIONS' EXTENSION BILL.

The Hon'ble Mr. HariNgTON moved that the Report of the Select Com-
mittee on the Bill to authorize the Governor-General of India in Council to
extend to the Non-Regulation Provinces under the immediate administration
of the Government of India certain Acts and Regulations not in force in those
Provinces, bo taken into consideration. Ie said the only alteration of any
consequence which the Select Commitiee had made in the Bill was the intro-
duction of a Section giving the Governments of the North-Western Provinces
and the Punjab power to extend to the Non-Regulation territories under their
respective Governments any Act or Regulation of the Government of India,
passed previously to the date upon which the Bill would come into operation,
not in force in these Provinces—thus carrying out the suggestmn to which he
had referred when he introduced the Bill.

The Motion was put and agreed to.

The Hon'ble Mrz.  HARINGTON also moved that the Bill as amended be
passed. ‘

The Motion was put and agreed to.

The following Sclect Committee was named:—,

On the Bill to ledalize, under certain circumstancos, the remarriage of
Native Converts to Christianity :—The Hon’ble Messrs. Harington, Muino ,
and Anderson, the Hon'ble the Mahdrfjd of Vizianagram and the Hon'ble
Messrs Taylor, Muir and Cust.

The Council then adjourned.
WIITLEY STOKES,
Offy. Asst. Secy. to the Govt. of India,

" CALCUTTA, } Iome Depi. ( Legislalive ).

The 6th January 1865.
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